BEFORE THE STATE ENGINEER OF OREGON

Klamath County

IN THE MATTER OF THE LETERMINATION OF )
THE RELATIVE RIGHTS TO THE USE OF THE )
WATERS OF SWAN LAKE AND TTS TRIBUTARIES, ) FINDINGS AND ORDER
S S e e amaw -_ S G eiw N S DS G wve M s WD ) . OF
- DETERTINATION

Now at this t.ima. tﬁe above-entitied matter coming on for consideration by the State
Engineer ,. and it appearing that all eﬁd&ence and testimony have been taken in the above-entitled
proceediné, ‘and the State Engineer hawving carefully considered all of such evidance and testi~
mony and the éngineéring data and information gathered in accordance with law, and being fully

advised in the premisss, makes and orders to be entered of record in his office the following

FINDINGS AND ORDER OF DETERMINATION

1

Swan Lake and its tributaries are located in Klam_ath County, Oregon, just east of the
rim of mountains which extend along the eastern edge of Upper Klamath Lake. The area drained
by tributaries to Swan Lake constitutes a pear shapéd basin covering approximately 115 square
miles. The longitudinal axis of the basin extends in a noi'thwest.erly éirection from its southern
end near the Klamath Falls-Lakeview highway between the tox;vns of Olene and Dairy, about eighteen
miles to its northerly extremity within the Klamath Indian Reservation just east of the town of
Modoc Point. The basin is about nine miles wide at its southern end, tapering to about five
miles at its northern end. Bounded on the west, north and east by mountains which reach eleva-
tions of from 4500 to 7000 feet above mean sea level, and on the south by comparatively low
hills which separate it from the adjoining drainage area of Lost River, it constitutes a drain-
age area which, from all visible appearénce » is land-locked.

The lowest part of the basin is within the southeast portion thereof and comprises a
relatively flat area of several thousand acres at an approximate elevation of L4200 i‘eét above
mean sea level, known as Swan Lake Valley. The mountains to the north and west of this valley
afford the major part of the entire drainage basin and embrace within their more gradual slopes,
several smaller valleys, The mountains to the east are more preciptious and their drainags area
is comparatively smali. _

Situated across a low ridge to the wast of the southerly end of Swan Lake V_gliey'md
approxiﬁately 150 feet higher in elevation, is a smaller valley known as Meadow Lake. It com-
_prises an area of approximately 1 ,100 acres, being about 3/k mile wide and 2% miles long with
its longitudinal axis extending in a northwesterly direction. Veadow Lake is the area of con~
fluence of the waters of its approximately eight square miles of drainage area and its northern

boundary consists of a relatively low hill through which extends a draw, the highest point of
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- which is some 6.to 8 feet higher tha; the floor of the valley. This draw is the only place
possible for water to flow from Kéédcw Lake.

Swan Lake proper is a shallow, oval shaped depression at the easterly edge of Swan
Léke Valley, close under the rim of adjoining mountains. Its normal flow line embraces an area
of approximately 792 acres, principally within Section 26 but also includiﬁg parts of Sections
22, 23, 25, 27, 35 and 36, all within Township 37 South, Range 10 East, ¥. ¥, During years of
low run-off from the swrrounding drainage area, the lake dries up and its bed is well defined
by a distinct line of demarcation between the land above the elevation of the normal water gur-
face and the lake bed which is almost devoid of any natural vegetation.

Four well defined watercourses drain the western and northern areas of the Swan Lake
watershed. Three of these watercourses may be considered as perennial streams throughout at
least a part of their length. They are Brookside Creek, Cabin Creek and Edgewood Creek, 2lso
sometimes called !Helena Creek. The fourth and larger watercourse is known as Anderson Creek
and cannot be classed as a perennial stream since it is apparentlj dry during nost of the year,

The channel of Anderson Cresk arises in the high mountains at the extreme nofthern end
of the Swan Lake drainage basin and, together with its tributary charnels, drains ths northern
and northwestern portions of the Swan Lake drainage area. Its channel bears in a general south-
erly diréction through Antelopes Valley, thence turns westerly through a canyon for a short
distance, with a considerable drop in elevation, to again turn southerly and into Two Mile Valley.
Leaving Two Mile Valiey at its southern extremity, the channel turns east and traverses a canyon
for approximately two'miles where it emerges onto the northwest side of Swan Lake Valley., After
continuing easterly for about two mi;es'across the walley floor, the channel divides into several
sloughs before again consolidating into one channel and finally joining Swan Lake proper at its
northwestern side.

Several tributary watercourses entér the channel of Anderson Cresk at wvarious poipts
along its course, and, during the spring run-off from melting snow, Anderson Creek and its trib-
utaries usually fiow some water. During the remaloder of the year 1t is dry throughout prac-
tically its entire length.

A dam has_been partially constructed across the head of the canyon at the southern
end of Two Mile Valley. The purpose of this daw was to impound the run-off of Anderson Creek
'for the irrigation of the lands within Two "ile Valley and other lands. The construction of

this dam caused the controversy which has resulted in these proceedings.

2.

That on the 21st day of May 1945, there was filed in the office of the State Fngineer
an Order 6f the Circuit Court of the State of Oregon for Klamath County, dated Yay 19, 1945, in
the case o? Davg Liskey, ﬁaude ¥, Liskey, D. D, Liskey, L. ¥. Hankins and Lloyd L..Hankins,
Plaintiffs;“véf”H. Douglas Whiteline, Defendant, directing that said cause be referred tc the
State Engi;éér‘in acéordance with Section 116—801, 0.C.L.A., for the purpose of adjudicating

'

the relative rights of all water users from Swan Lake and its tributaries. That the State
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Engineer thereafter fixed a time for making the necessary surveys and examinations and the
beginning of talking of such testimony as would enable him to determine the rights of the
various claimants to the use of the waters of Swan Lake and its tributaxries, as provided by

law,

3.

-3

hat nobice was prepared by the State Hngineer setting forth the date on or aboub
which the State Engineer or his assistants would begin the investigation of the flow of water
into said Swan Lake and its tributéries, and ditches diverting water therefron, énd said notice
wag published in two igsues of the Herald & Wews, a newspaper printed and publishéd daily at
.Klamath Falls, Klamath County, Orsgon, and of general circulaxioﬁ in 2aid county, said two issues
of said newspaper’béing those of September 12 and September 19, 19L6, the date of the last pub-

lication being more than ten days prior to the date fixed for the beginning of the taking of

measurements of said lake and its tributaries by the State Fngineer, as provided by law.

L.

That duly qualified aasistants of the State Fngineer did proceed to make examinations,
surveys and measuremsnts of said lake and its tributaries, and of ditches and canals or other
works diverting water therefrom and surveys of the lands irrigated, and gathered such other data
and information as were essential to the prover determination.of the relative rights of the
parties interested, which observations and measurements were rsduced to writing and were made &
matter of record in his officc. And the State Engineer did cause to be prepared a set of maps
or plats, showing with substantial’accuracy the location of said lake, and streams, in the
drainage basin, the location of each ditch or canal or other works diverting water therefrom,
topographic maps of certaln areas, and the number of acres of lands which had been irrigated in
each legal subdivision, prints of said maps and plats being on file and a part of the record

herein.

5.

_ifhat as soon as practicable after the examinations and measurements were completed as
described in the preceding paragraph, the State Engineer did prepare a notice setting forth a
place and time certain when he would begin the taking of testimony (staterents and pfoofs of
claim) as to the re}ative rights of the varicus claimants to the use of the waters of said lake
and its tributaries; that said notice was published in two issues of the lerald ﬁ News, a news-
paper printed and published daily, at Klamath Falls, Klamath County, Oregon, and of general
circulation in said county, said two issues of said newspaper being those of October 23 and
October 30, 1947, the date of the last publication being at least thirty days prior to the first

date fixed for the taking of claims by the State Ingineer.

) 6.
That the State Engineer did send by registered mail to each person, firm, or corpora-

tion claiming a right to the use of any of the waters of said Swan Lake or its tributaries and

£49
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to each person, flrm, or corporation owning or beinz in pos session of lands in, or bordering on,
or having access to said lake or its tributarles, in so far as said claimants ard owners and
personsirn possession could reasonably be ascertainéd, a notice s;mllar to suqh publlshed notlce;
setting forth the date when the State lingineer or his authorizéd agssistants would receiﬁe-the
statemenés and proofs of clalim of the various claimants to the waters ol said lake and its trib-
utaries._ That sald votice was malled at least thirty days prior to the date set therein for the
receiving of such statements and proofs of clains in each instance. And the State Engineer did
encloge with each of said notices a blank {orm upon‘which the cléimant or ocwmer could prepare

in writing all the particulars necessary for the determination of his right, under ocath.

To

That the time aend place when and where the State Engineer, or his duly authorized
assistants, should‘attend and receiva the sbatements and proofs of claims of the various parties
were fixéd&as followa:

On Tuesday, December 2, 15h47, in the Circuit Court Room
of the Count by Court House at Klamath Falls, Oregon.
And for a period of 20 days, beginning with ¥ednesday,
December 3, and ending with Yonday, December 22, 1547, at
the office of the State unglnser, in the State Office
Building, Salem, Oregon.

8.

That the following persons were duly notified bf the proceeding by regiétered mail
and by publication of said notices, as set forth by paragraphs 3 and 5 hereof, as evidenced by
the affidavits of publication and post office registry receipts in Voléme I of the evidence
herein, and having failed, neglected and refused to appear herein and submit proof of a right to
thé use of the waters of said Swan Lake and its tributaries, if any they have or.claim, such
" parties E&é in default; such default is here and now entered against them, and each of them, and
such paﬁties are hereby enjoined.and inhibited from using or asserting any rights to the use of
the watérs~9f said lake or any tributary thereof included in this proceeding, except by, through
or under the rights of persons whose water rights are defined herein, or under aﬁd.by virtue of

permits issued by the State Engineer.

- A -
Alcorn, A. T., Olene, Orecgon
-B -
Budden, S. G., 1905 Etna Street, - -Budden, S. G., c/o General Delivery
Klamath Falls, Oregon Klamath Falls, Oregon
-C -
Campbell, A. R. and Iva Belle, Collman, Vernia T., Box 62
Rt. 2, Box 71k, Klamath Falls, ' Olene, Oregon
Oregon - ‘ Cunningham, Tm., B, % ¥ildred, Rt. 2
Collman, C. Fred, Box L6 ' Box 71k, Klamath Falls, Oregon
Olene, Oregon
Collman, Chester R,, Box 62
Olene, Oregon
250
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Fernandez, Paul, 1035 Delores St.,
Klamath Falls, Oregon

Gabriel, Frank, Box 23,
Clene, Orepon

Hagelstein, Geo. & Jobn J., Rbt. 3,
Box 1252, Klamath Falls, Oregon
Ha]..l, Dem, 1905 E‘bn& Stv,
Klamath Fslls, Oregon

Kane, John & Lillian, 2121 W. 9th St.,
Glendale, California

Lee, Denny, ¢/o Pop Brays Place,
Bonanza, Oregon

Osborn, Jasper N.y Bbo 3,
Junction City, Oragon

Schmor, Herman, Olens, Oregon

von Barthelsdorf, S., Olene, Oregon

9.

Fisher, Alfred, Olene, Oregon

Hunt, Dr. Warren, c/o Valley Hospital,
Klamath Falls, Oregon

Kesterson, 8. T., Clene, Orsgon

Lee, Denny, c/o General Uelivery,
Klamdth Falls, Oregon

That after the completion of the taking of such statements and proofs of claims the

State Engineer did, on the 2lth day of December, 1947, give notice by registered mail to each

of the various claimants to the use of the waters of said Swan Lake and its tributaries, that

at the times and places named in said notice, to-wit:

On Tuesday and Wednesday, January 6 and. 7, 1948, in
the County Court Room at the Court House at Klamath

Falls, Oregen,

And for a pericd of 12 days, beginning with Thursday,
January 8, 1948 and ending with ¥onday, January 19,
1948, (Saturdays and Sundays exceoted) at the office
of the State Engineer in the State Office Building,

Salem, Oregon

the statements and proofs of claims theretofore filed would be open to public inspection.

That suald notice did state therein the county in which the determiration.of the State

Engineer in said proceedinz would be heard by the Circuit Court of

the County of Klamath.

151
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10.
That the State Englneer did, in accordance with said notice as @escribed in the preced-
ing paragraph, keep said statements and oroofs of claime open to public inspection at said time

and place.

[

That within the time fixed therefor the following contegts were initiated by the filing

with the State Ingineer of notices of contest in weibting:

CONTEST WO, 1

H. Dougles Vhiteline,
Contestant

V.
Dave Liskey and U, D. Liskey,
Contestess
CONTEST NO. 2
H. Youglaz Whiteline,
o Contestant
V.
L. ¥, Hankins and Lloyd L. Hanklns, _
Contestees
CONTEST NO. 2-A
H. Douglas Whiteline,
Contestant
1&:’1
Dave Liskey and D, D. Liskey,
Contestees
COMTEST N0. 3
Dave Liskey, D. D. Liskey,
L. ¥, Haenkins % Lloyd L. Hankins,
Contesgtants
Ve :
Albert 1. Devincenzi and
Irene J. Devincenszi,
Contesteas
CONTEST NO. L
Dave Liskey, D. D. Liskey,
L. ¥, Hanking and Lloyd L. Hankinsg, -
Contestants
V.
Albert R. Devincenzi and
Irene J. Devincensi,
Contestees
CONTEST ¥0. 5
Dave Liskey, D. L. Liskey,
L. ¥, Hanking and Lloyd L. Hankins,
. Contestants
v.
H¢ Douglas Whitelins, Albert R.
Devincenzi and Irene J. Dsvincenszi,
Contegtaes
. : ,
-~ H T /i .
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CONTEST NO. 6

Dave Liskey, U, D. Liskey, _
L. M, Hankins and Lloyd L. Harkins,

Conteétants
Ve
H. Douglas ¥Whiteline,
Contestee
CONTEST NO. 7
Dave Liskey, D. D. Liskey,
L., Y. Havkins and Lioyd L. Hankins,
Contestants
Ve
H. Douglas Whitelire,
‘ Contestas
CONTEST NO. 8
Dave Liskey, D. D. Liskey,
L. M, Hankins and Lloyd L. Hankins,
' Contesbants
v.
H. Douglas Whiteline,
Contestee
CONTEST NO. 9
Dave Liskey, D. V. Liskey,
L. ¥. Hankins and Lloyd L. Han¥ins, )
' - Contegtants |
' .V-
H. Douglas Whiteline,
Contestee-
'CONTEST NO. 10
Dave. Liskey, D. D. Liskey,
L. M. Hankins and Lloyd L. Hankins,
’ ‘ . ‘ Contegtants
Ve s !
. Dbuglas Yhiteline,
Contestee
CONTEST §O. 11
Dave Liskey, D. D. Liskey,
L. M, Hankins, end Lloyd L. Hankins,
~  Contestants
Ve
Katie E. Whiteline, i *
Contestee :

i1,
That after the filing of said stateuenis of contest‘thé State Engineer did fix a
%ime and place for the-hearing of each of said contests and did, on the l?ﬁh day of February,
19h8, serve, by registered mail, notice of hearing of said contests on each of the parties to
sald contests,; the date fixed for hearing being more than 30 and less than sixty days from the .

date the notice of sald hearing was served on said varties. That upon the date and at the

f _
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- =

place as fixed for said hearing, to-wit: Wonday, ¥Varch 29, 1948, at the hour of 10:00 o'clock
" 8.M.5 In the County Court Chavbers of the County Court House at Klawath Falls, Klamath County,
Oregon, the taking of testimony was cousenced before the State Engineer ard continued until

esach of said contests was fully heard.

12,

That dug proof of the sending of the variocus notices by registered mail as hereinbefors

set forth, has been made and filed as a part of the resord herein.

13.
CONTEST HO. 1

H. Douglas Vhiteline,

Contestant
Ve .
. Dave Liskey and D. D, Liskey,
: Contesteess
and
CONTEST WNO. 2
He Douglas "hiteline,
' Contestant
Vo
L. ¥, Hankins and Lloyd L.
Hankins,
Contestees

Contestess, Dave Liskey and D, D. Liskey, filed herein Statements and Proofs of Claims
NWos. 17 to 2L inclusive, asseriiag a right to the use of the waters of Swan Lake proper as fed
by Anderscn Creek for the ifrigation of 706.0 acres of lands, hereinafter more specifically
described, and water for 1500 head of stock. At the time of taking of testimony on these con-
tests, the right asserted under Statement and Proof of Claim No. 19 was abandoned which reduced
the total area for which a water right is clalmed by contestees Liskeys to 586.0 acres.
Statement and Proof of Claim Wo. 17 asserbs a.right to the use of the waters of Swam
Lake proper as fed by Anderson Creck for the irrigatién of 29.0 acres in NEX Swk, 1k,1 acres in
Lot 3, 14,0 acres in Lot L, 12.5 acres in SEX SWi, Section 7, 2.0 acres in NEX NW%, and 3.0
acres in Lot 1, Section 18, Township 38 South, Rangs 11% Fast, W. M., and ﬁater for 1500 head
of stock, with a date of priority of April 12, 1888. )
In Statement and Proof of Claim Ho. i8, akright is asserted to the use of the waters
of Swan Lake proper &s fed by Anderson'Creek for the irrigation of 8.0 acres in the NE SEZ,
Section 12, Township 38 South, Range 10 Bast, V. ¥, and water for 1500 head of stock; with a
date of priority of May 18, 1888.
‘In Statement and Proof of Claiwm lo. 20, a right is asserted to the use of the waters
of Swan Lake proper as fed by Anderson Creek for the ivrigation of 39.9 acres in NE* NE} Section
3, Township.BB South, Range 10 Fast, V. I, and water for 1500 head o?-stodk, with a date of

pfiority of January 16, 1889.
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In Statement and Proof of Claim No. 21, a right is asserted to the use of thﬂ waters
of Swan Lake proper as fed by Anderson Creelk for the 1rrigat10n of 24.0 acres in NW: FW¥ Sectign
12, Township 38 South, Range 10 East, W. M., and for the watering of 1500 head of stock, with a
dato of priority of October 15, 1889.

In Statement énd Proof of Claim Wo. 22; a right is asserted to the use of the waters

of Swan Lake proper as fed by Anderson Creek for the irrigation of 39.9 acres in N%: HEX, L0.0

11"

acres in SW} WEX, L0.0 acres in SE: NBY, Section 3, Township 38 South, Range 10 East, W. M.,
and water for 1500 head of stock, with a date of priority of April 21, 1892,

In Statement and Proof of Claim No. 23, a right 1s asserted to the use of the waters
of Swan Lake proper as fed by Anderson Creelk, for the irrigation of 39.8 acres in NE: W, 39.8

acres in WW: N9, LO.O scres inm SW: WWE, and 40.0 ascres in SEX MW:, Section 2, Township 38 South,

Rahge 10 East, W. ¥., and water for 15C0 head of stdck,vwith 2 date of priority of Decerber 1l,
1893. |

In Statement and Proof of Cléim Yo. 2, a right is asserted to the use of the waters
of Swan Lake proper as fed by Anderson Craek for the irrigation of 160 acres in the Sé% of
Section 1, Township 38 South, Range 10 Bast, W. 1., and water for 1500 head of stock with a date
~of'priority of February 17, 1908.

Contestees, L. Y. Hankins and Lloyd. L. Hankins, filed herein Statements and Proofs of
Claims Wos. 4 to 15 inclusive, asserting a right to the use of the waters of Swan Lake proper
as fed by Anderson Creek for the irrigation of 1053.80 acres of lands, hercina’ter more specif-
icall& described, and'watér for 1000 head of stock, |

Statement and Proof of Claim tlo. L asserts a right to the use of the waters of Swan
Lake proﬁér as fed by Anderson Oreek for the irrigation of 6.0 acres in SE* NE}, Section 36,
Township 37 South, Range 10 Bast, V. M., and water for 1000 head of stock, witﬁ a date of prior-
ity of July 29, 1878.

| In Statement and Proof of Claim No, 5, there is asserted a right to the use of the

waters of Swan Lake proper as fed by Anderson Creek, for the irrigation of 28.5 acrés-in WL NEZ,
40.0 acres in NEZ NW}, 40.0 acres in Ww} N¥:, and 40.0 acres in SW: NW%, Sectieon 36, Township
37 South, Range 10 East, W. ¥,, and water for 1000’head of stock, with a date of priority of
January 27, 1880. Of the total acreage Tor which a right for irrigation is claimed, 18.3 acres
in MW} WW}, Section 36, is within the bed of Swan Lake proper.

In Statement and Proof of Claiw No. 6, a right is asserted to the use of the waters
of Swan Lake proper, as fed by Anderson Creek, for the irrigation of L0.0 acres in §¥% NEL, 10,0
acres in SE} Wi, Section 36, Township 37 South, Range 10 East, W. M., and water for 1000 head
of stock, With_a date of priority of July 28, 1883,

In Statement and Proof of Claim Yo. 7, a fight‘is asserted to th: use of the waters
of Swan Lake proper, as fed by Anderson Creek, for the irrigation of 13.0 acres in e NTl, 39.0
acres in SW} ¥W3, 37.5 acres in NE} SWk, L0.O acres in NWi SW}, L0.0 acres in SW: sWh, 10.0
acres in SE% SW%, 13.0 acres in SW% SEL, Section 25, 38.5 acres in NE} NE%, LO.0 acres in SE* NER,

40.0 acres in NE} SE}, L0.0 acres in SEY SE}, Section 26, and 20.0 acres in SE} SEY, Section 23,
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Township 37 South, Range 10 East, ¥, }., and water for 1000 head of stock with a date of prior-
ity of Septeumber L, 1883. Of the total acreage for which a right‘fcr irrigation is asserted in.
Statemenb and Proof of Claim ¥o. 7, the followlng lands lie within the bed of Swan Lake proper:
20.0 scres in SY: WWE, 0.5 acre in Jhd SW%, 32.3 acres in N} swl, 37.5 acres in SWE S¥%, Sec-
tion 25, and 2.0 acres in NEY Nik, 36.7 acres in SE* WE%, L0.0 acrss in NE SEYX, 3L4.8 acres in
SE: SBY, Sectiom 26.

In Statement and Proof of Claim YWo. 8, a right is asserted to the use'of the waters
of Swan Lake proper as fed by Anderson Cresk for the irrigation of 40.0 acres in NE! NE%, Sec-
tion 35, Township 37 South, Range 10 East, W. M., and water for 1000 head of Steck,rwith a date
of priority of Descember 23; 1885. Of this acreage, 2.4 acres lies wiéhin the bed of Swan Lake
proper.

In Statemsnt and Proof of Claim No. 9, 2 right is ass erned t6 the use of the waters
of Swan Lake proper, as fed by Anderson Creek for the irrigation of 0.0 acres in NE® SWE,

;0.0 acres in NW} SW%, Li0.0 acres in °Wl 8w, and L10.0 acres in NW: SEL, Seetion 36 Townshlp
37 South, Range 10 Fast, W. M., and water for 1000 head of stock with a date of prlority of
December 20, 1887.

In Statement and Proof of Claim Mo, 10, a right is asserted to the use of the walers
of Sﬁan Lake proper, as fed by Anderscn Creek for the irrigation of 20.0 acres in NEL sEi,

33,5 acres in SE% SEX, Section 36, Township 37 South, Range 10 East, ¥. M., and water for 1000
head of stock, with a date of priority of December 20, 1887.

Ir Statement and Proof af Claim No. 11, a right is asserted to thie use of the waters
of Swan Lake proper, as fed by Andérson Creek, for the'irrigation of 40.0 acres in SEX SW%,
40.0 acres in SW% SE%, Section 36, Township 37 South, Range 10 East, ¥W. Y., and water for 1000
head of stock with a date of priority of January 13, 1888.

In Statement and Proof of Claim No. 12, a right is asserted to the use of the waters
of Swan Lake proper, as fed by Anderson Creek, for the irrigation of l.5 acres in SW: NEX, 25.0
acres in NE} W%, and 40.0 acros in SEX WL, Section 7, Township 38 South, Range 11} Fast,

W. ¥sy and waﬁer for 1000 head of stock, with a date of priority of April 12, 1886.

~ In Statement and Proof of Claim No. 13, a right is asserted to the use of the waters
of Swan Lake proper, as fed by Anderson Creek, for the irrigation of 2.3 acres in SEL SW% Sec-
tion 6, Township 38 South, Range 11} East, W. M., and water for 1000 head of stock with a date
of priority of April 19, 1889.

In Statement and Proof of Claim No. lh, a right is asserted to the use o” the waters
of Swan Lake proper, as féd by Anderson Creek, for the irrigation of 10,0 acres in Lot 7, Sec~
tion 6, Township 38 South, Range 11} East, W, M., and water for 1000 head of stock with a date
of ?riority of April 3, 1901. |

In Statement and Proof of Claim No. 15, a right is asserted to the use of the waters
of Swan Lake proper, as fed by Anderson.Creek, for the irfigation of 3.0 acres in SW} NE Scc-
tion 23, Township 37 South, Range 10 East, W. ., and water for 1000 head of stock,with a date

of priority of April 9, 190k,
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The bases of the water'rights asserted in the aforesaid seven'Statementé and ofs
of Claims filed by contestees Dave Liskey and D. D, Liskey and the 12'Statementé,anﬂ ﬁ%sofs of .
Claims filed,by convestees L..Ms HHankins, and Lloyd L. Hankins, are the same in each proof.
The bases, as seﬁ forth in said Statowents and Proofs of Claims and ir tﬁe manner set forth
therein, are as followa:

L. Q - Yow was such right initated or upon what is it based?

A - Appropriation of natural irrigabion by harvesting and using crops
and pasturage ag produced by natural irrigation.

6. Q - What steps were taken by claimant or his predecessor in interest
to initiate said right?

A -~ The risht was inibtiated by the fipst settler thereon, by cutting
the hay and pasturing the lond after the hay was removed and, ,
when no hay was cub, bthe lands pastured instead. Natural water
grasses, consisting chiefly of small rushes, were grown in great
abundance during wet yesrs when the wabter covered the land, and
iess or no stock was placed therson during very dry years. See
attached "A", '

8. Q = State the means of ubilizing such water, give names by which the
ditch is most commonly lmown, if a ditch is used.

A - Hatural overflow from Swan Lake proper was used, and no other
meang could have been betbter or as efficient. Swan Lake was
filled, chiefly by freshet or run-off water from Anderson Creek
and the same condition obtains now.

9. Q - State the interest claimant has in such ditdh, with thevnames of
any other water users interested therein.

A - Claimant has no interest in any ditch, except that by long use,
Anderson Creek, which takss the place of ditch to brinrg waters in-
to Swan Lake proper, has become the main ditch supplyinrg water to
said Lake and from there the water naturally floods ard irrigates
claimant's lands. ' ‘

Attached to each of the aforesaid Statements aﬁd Proofs o’ Claims is a sworn state-
ment by L. . Hankins, in which the method of irrigating the lands in the Swan Lzke area is
further described, and followlng is an excerpt from some of the pertinent statements therein:

I firgt came to Swan Lake Valley in 1936; I am very familiar with
the Valley and water conditions thereinj the Lake proper is only a small
shallow body, fed chiefly by Anderson Creek; the water supply ccnsists of
the freshets and runoffs almost altogether; the whole valley is irrigated,
in so far as natural irrigation is conec-rned, from said Swan Lake; the lake
fills up and overflows and then spreads very rapidly‘over the adjoining
lands for two or three miles; the valley is almost level and there is a
very small slope from the lake so that the water roes a long ways over the
land at a very slight depth; all land in the valley that has been reached
.by the water has been irrigated thus since my arrival in the Valley; no
other application of the water could be more efficiently or better made in
ny judguent; there has never been nor is there now any need for artificial
control of the irrigation of the lands in question; the more water the more
land covered and the more crops and pasturage produced, and there has never
been any water wasted, as it all has been put to a beneficial use during my
time; to take the water off or restrain its natural flow will render Swan
Lake Valley arid, while at present it is well irrigated and fertile when
water is available; there is a full necessity to fill Swar Lale preper at
all times when possible by water supply for stock purposes; the small lake
dries up very rapidly and unless it is filled and the adjoining lands
flooded there would be no stock water later in the season; the la~d is adobe
covered with top soil of rotted vegetation from many years accuwmlation; the
crops produced are native grasses, plants and chiefly rushes, which make a
very fine quality of hay and pasturage; hay can always be cut during wet years
and when not cut the meadows furnish pasture to support several thousand head
of stock; I have cut hay from my own lands at times since 1936, the last hay
cut by me and Lloyd L. Hankins being in 19L0-L1 when we cut about 200 tons;
we have always pastured the lands; we have run from 75 to about 700 head of
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atock on our lands; we have alsc planted the landa to such crops as wheat,
‘rye, oats and barley after the water has receded and have produced some
very fine croos when there was sufficicnt water to flood the land in the
fipst instance; if there is no water the crops are not successful; during
dry yaar the land does not produse the usual water grasses and rushes to
any great extent, bub after a flonding the water plants always co.e back

in great abundances the lands are now fenced with division fences betmaen
myeelf, Yan and Dave Liskey and ¥Vr. Devencenzi.

To said Statements aud Proofs of Claims Wos. 17 to 2k inclusive, Y. Douglas Whiteline

- »

filed herein Statement of Contest Ho. 1. The pertinent part of the issues set forth therein

is summarized as follows:

Contestees' lands are nob within the boundaries of Swan Lake,
but far removed therefrom and they are not subject to or capable of irri-
gaticn thﬁrsfrem except in vesrs of extremely high water which occurs not
oftener than ones in ten years, or such a matter,

Swan Lake, in Sections 25, 26, and 27, Township 37 Seuth, Range
10 Bast, W. V., is shallow and land locked. Contestess dewand that the
aber,flum the entire Swan Lake wabershed shall flow to and into said Swan
Lake, and £il1l the lake proper so that it will overflow and flood back
geveral miles and upon said lands in a manuer to place water thereon in
years of extremely high wabter.

Contestess have never constructed any artificial works, ditches,
canals, dykes or the like to conirol the waters of said lake, but such
-alleged irrigation as may have been had of sald lands during extremely
high water years has been affected wholly by natural irrigation and with-
out the intervention of the hand of man, and contestees, in and by such
method of irrigation in the past, have not acquired any right or priority
in or to the waters of Swan Lake or its tributaries supperior to those of
contegtant, but contestant's rights in and te said waters are prior in
tine and superior in right to those of contestees.

That it 1s provided in and by Section 116-437, 0.C.L.A., that

beneficial use shall be the bagis, the measure und the limit of all rightis

to the use of water in this state. And in this comnection, contestant

here avers that contestees or any of their predecessors in title and interest
in and to their lands embraced in said Proof 17, never did make any benefi-
cial use of the waters of Swan Lake or the waters runmming to or into the

sauwe, but the only method of use of water they ever claimed to acquire or
make was to have the waters flow to and into Swan Lake so that they would £ill
the said lake and cause it to flood contestees' said lands, which are far re-
“moved from Swan Lake, in extremely wet years. That because of the shallow-
ness of Swan Lake, the major portion of said waters, when apolied in the
mamner claimed by said contestees and here described, evaporate and are wholly
lost.

That the said clai. ed use of the waters of said lake by contestees
is extremely wasteful and not beneficial, and if contestees should be per-~
mitted to sustain their claim to irrigate their said lands by the method
and manner claimed by them, fully 99% of the waters of Swan Lake, and the
waters flowing into the same, would be wasted.

The said contestees, in and by their Proofs 17 to 24 inclusive,
asked to be awarded water rights on 706 acres of land divided into eight
separate tracts of land. In order to irrigate sald 706 acres of land
divided into eight separate tracts of land, it would be necessary to flood
some 8 500 acres of land for which no applications for water rights have
been made to the State “ngineer in these proceedings, and to flood back the
waters in a manner to flood the said 706 acres would be extremely and in-
excusably wasteful and violative of Sec. 116-h37, 0.C.L.A., which provides
that beneficial use shall be the basis, the measurc, and the limit of all
rights to the use of water in this state.

Contestant further avers that contestees, long prior to and at
the time contestant comienced the construction of his said dam in said
NE Sh4, said Section 23, had lost and abandoned any alleged right which

. they had or claim to have in or to the waters of Swan Lake or waters
flowing into the same to irrigate their said lands. The said contestees
had-long since entirely moved out o the country, and they or their pred-
ecessors in title and interest did not use any of the waters upon said
lands for a period of more than ten years. :

£ ’ .
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Trig Wauds of contestees, in. ‘their proofs 17 %o 2h, are more .
valuable without flooding the waters into the bed of Swan Lake in wet
years, and-in ordinary dry years not sufficient water flows into Swan -
Lake %o cover the bottom thereof, and said Swan Lake: lands are more '
valazble without, than with, such flooding e

The 1anu5 exbraced in contestees! said Proof 19 are tax lands
“”u nad been fereclosed on by and decded to Klamath Gounty, Oregon,
77 Caed recorded in January, 1925, for 1916 taxes, and- contestees pur—
tract from said county on October 29, 1935 " Said lands
nds embraced in the other Proofs of gaid contesteeg, uad
reEn “qad by saild contestess or anyeone else for any purpose for
1 nughsy of years, to-wili: for move than nweﬂﬁv vears,

‘.

3¢
Ve

ro gaid Statements and Proofs of Claims Nos. L to 15 1ncln31ve, i, Douglas Whiteline.

filed herein Statement of Conbest Ja. Zy whereln the same igsues wure nresestpd as in State-
ment of Conbest Wo. 1, except those relanlng to abandonment, langs acquired from Klamath

1

County, =nd the zrez ol land Lhat would be flooded, and some new mabter summariged as fellows:

That all of the lands for which a wabter right is aw"evted in
Statements and Proofs of Claims Nos. b to 15 except the land in the bed
of Gwan Lake proper, sre far removed therairom, and they are not subject
to or capable of irrigation therefrom except in years of extrewely high
water which occurs not oftener than once in ten years, or such a matter.

The said contestees, in and by their Proofs L to 15 inclusive,

awkea to be awarded water rights on 1,053.35 acres of land divided into

twelve separate tracts of land. In order to irrigate said 1,053.35

acres of land divided into twelve separate tracts of land, 1% would be

necessary bo {lood some £,500 acres of land for which no applications

for wacer righte have been made to the State Tngineer in these proceed-

ings, and to flood back the waters in a mamner to flood the said

1,053.35 acree would be extremely and inexcusably wasteful and violative

of Sec. 116-U437, 0.C.L.A., which provides that beneficial use shall be

ths basis, the measure, and the limit of all rights to the use of water

in this state.

The lands of contestees, in their proofs L to 15, are more

valuable without. flocding the waters into the bed of Swan Lake in wet

years, and in ordinary dry yvears not sufficient water flows into Swan

Lake to cover the bottom thereof, and said Swan Lake lands are more

valuable without, than with, such flooding.

Swan Lake Valley is oval in shape, its longitudinal axis extending in a'geﬁeral
northwesterly direction from its south end. It is surrounded by mountains which rise several
hundred feet above the valley floor except at the south end, where there is a relatively low
ridge separating Swan Lake Valley from the Lost River drainagq.

Swan Lake Valley may properly be considered as the area below eievation 14200 feet
mean sea level, being an ared about 7 mile3¥long and of a maximum,width of about 5 miles con-
taining an area of zbout 19,000 acres, The topography of the 19 000 acres is quite uniform
with a gradual slope from the north, west dnd south to Swan Lake proper. Pron the east the
lands slope more abruptly frem the toe of the‘adjaining mountain, which at places is within 500
feet of the lake's edge.

Swan Lake proper is located in the south east end of Swan Lake Valley, the largest
portion being within Section 26, Township 37 South, Rénge 10 East, W. M,

The principal tributaries t6 Swan Lske are Anderson Creek, Edgswood Creek, alsc known

as Helena Creek, Cabin Creek and Brookside Creek.

»
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Anderson Creék, which appears to be the largest of the aforesaid tributaries, enters
Swan Lake Valiey at the northwest éﬁd, and there is one'fairly well defined channel‘e#tending
in an easterly direction to near the southeast corner of thé NEL SW%, Section 21, Township 37
South, Range 10 East, W, M. Below this point the channel divides into several sloughs which
extend in a general southeasterly direction, uniting a short distance above Swan Lake proper.
F;om the confluence of these gloughs to the lake, a distance of aboul 700 feet, there exists a
fairly well defined channel.

Cabin Creek enters Swan Leke Valley at a point about one mile south of Anderson
Creek. It.has a wali defined channel at its entrance to the valley, but a short distance below
there exists no evidence of any channel or channels leading to Swan Lake. |

| Brookside Creek enters Swan Lake Valley in a well defined channel about one-half mile .
gouth of the entrance of Cabin Creck, and, as Cabin Creek, no channel across the valley floor
is evident. It appears from the general topography,’that the waters {rom Brookside Creek inter-
mingle with those from Cabin Creek and spread over lands to the south of Anderson Creek channei,
the surplus draining into Swan Lake south of the channel of Anderson Creek. |

Edgewood Creek enters Swan lake Valley east of the entrance of Anderson Creek and has
a well defined channel to a place near the east line of Section 7, Township 37 South, Range 10

Fast, W, Mo Below this point several channels branch, and the water naturally and by artificial
7 works, is>spread over a considerable area of lands. There exists no well defined channel into
Anderson Creek but the topoéraphy of the ground is such that the surplus water drains into this
stream,

In the eastern and socuthern part of Swan Lake Valley there exists no well defined
gtream system, The run-off from the higher ground, which occurs only duriné the mélting of snow
or heavy rains, is in numerous gulches and over the lands to the wvalley fioor where it spreads,
the surplus draining into Swan Lake proper. |

In June; 1947 the State Engineer made a topographic survey of Swan Lake proper and
the area adjacent thereto, from which a’map wag prepared ﬁith\CQntour intervals of one. foot.
This mép was introdﬁoed in this proceeding as Exhibit No. 12 on behalf of Contestant ¥hiteline.
the elevations shown upon thé State Engineer's topographic map are assumed datum. This was tied
to a bench-mark established by the United States Bureau of Reclamation and the 100 foot eleva-
£ion shown upon the State Engineer's map ds equal to elevation 4,18L4.02 mean sea level, U.S.R.S.
datum,

Swan Lake proper is a shallow body of water with a fairly well defined shore line
and with a maximum depth of sbout 1.6 feet. The area witﬁin the shore line, including an area
of approximately 10.2 acres in several small islands, is about 792 acres.

That on years in which there was a good run-off, Swan Lake proper filled and the water
spread over a'éonsiderable‘area of lands adjacent thereto, evidence was introduced, showing the |
_area of landS'flooded in énd adjacent to Swan Lake, and the quantity of water included in the

area flooded for the period 1938 to 1947 inclusive.
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The report of George Naderman, Assistant State Engineer, shows the maximum elevation
of the water surface for(the vears 1948 and 1949. |

The ﬁestimony.és to the arsa of lénds flooded and éuantity of'water stored in the
flooded area for the period 1938 to 1947, was based upon testimony as to the high water marks
and other data which, in some years was not oo definite, but the results which are sunmarized

in the following table are believed to be reasonably accurate,

TABLE 1

Showing arsa of land f£looded and pondage in acre-
feet at the elevation indicated. The pondage includes
wabter naturally stored within Swan Lake proper.

Elevation of Area of Total quantity
Vater Lands Flooded, of Water, !

Year aurface in Acres in Acre-feet
1938 100.5 10,150 22,800
1939 97.5 25730 1,850
19k0 100.0 : 9li70 18,100
91 98.5 . 6,120 6,250
1942 $8.5 6,120 6,250

1943 100.5 10,150 22,800
190k 977 3,300 2,250
1945 96,2 520 210
1946 - 97.5 2,730 1,850

19k7 96,2 520 210
948 No pondage in Lake

1949 97.3 : 2,130 - 1,430

Table 2, which feollows, shows the area of land flooded and the pondage in and adjacent
to Swan Lake with the water surface at the elevation shown therein. The pondage in Swan lLake
proper before any sppreciable area of lands adjacent thereto is flooded, is about 830 acre-ieet.

TABLE 2

Showing pondage in Swan Lake and lands adjacent thereto,
at elevations shown therein.

Area of \ Pondage
Lands flooded , in
Elevation in acres - Aere~faot

95.h 00 00
96.0 112 109
96,5 714 390
97.0 1,047 830
98,0 li, 450 , 3,650
98,5 6,120 6,250
9900 7,550 9,700
99,5 - 8,600 13,600
100.0 9,470 - 18,100
100.5 10,150 ; 22,800

Table 3, which follows, shows the area of lands for which a water right was asserted
by Contestees L, ¥. Hankins and Lloyd L. Hankins, in Statements and Proofs of Claims Nos. L to
15 inclusiﬁe, and by Contestees Dave Liskey and D. D. Liskey in Statements ard Proofs of Clains
Nos. 17, 18, 20 to 2} inclusive, which would be covered with water at the elevations shown

therein.
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TABLE 3
CleimNos. L | 3 6 7 8 9 10 1 12 13 | W 15 17 18 | 20 21 22 | 23 ",2h 1 TOTALS
GSntéur 7 , i
Elevation Acreage in. Hankins' Claims Acreage in Lisgkey's Claims Hankins Li?EEXE__
95.5 2.8 20,8
96.0 9,2 159.0 | 0.3 ~168.5
96.5 17.6 2k | 2.0 234.0
97.0 31,8 1279.6 | 19.6 334.0
97.5 118.4 | 12.8 | 352.8 | 30.0 | 52.0 0.5 1h.2 8%.0 566.5 | 98,2
"98.0 148.5 | 40,0 | 39h.8 | 36.0 |107.2 3k.0 1.3 39.9 | LB | 119.9 | 159.6 | 260.0 | 761.8 | LBL.2
99.0 4.5 | WB.5 | 80.0 | LOL.O | 40.0 |160.0 | 39.2 | 80.0 | 32.0 | 2.3 | 10,0 | 2.8 60.0 | .8 | 39.9 | 2L.0 | 119,9 | 159.6 | 160.0 || 1000.3 | 568.2
100,0 6.0 | 148.5 | 80.0 | 4o1.0 | 40.0 |160.0 53.5 | 80.0 | 67.6 | 2.3 | 10,0 | 3.0 4.6 | 8.0 | 39.9 | 24,0 | 119.9 | 159.6 | 160.0 || 1051.9 | 586.0
- 100.5 6.0 | 148.5 | 80.0 | L01.0 | k0.0 |160.0 | 53.5 | 80.0 | 69.5 | 2.3 | 10.0 | 3.0 7%.6 | 8,0 | 39.9 | 2L.0 | 119.9 | 159.6 | 160.0 || 1053.8 | 586.0
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From Tablws 2 and 3, the #3llowing is noted: - hd =
That the total nunber of acres of land lying between elevations 99.0 and 100.5 for
which Contestees L. M. Hankins and Lloyd L. Hankins, and Contestees Dave Liskey and,D. D.
Liskey, are agserting a water right, is 71.3 acres and that the quantity of water required to
raise the elevation of the water surface from 99.0 to 100.5 is 13,100 acre-feet.
That the total area of land lyingibetween elevations 98 and 99 for which Contestees
Hankins and Contestees Liskeys are asgerting a wabter right is 322.5 acres, and the quantity of
water required to raise the water surface from elevation 98 to 99 is 6,050 acre-feet.
That the total area of lands between elevations 97.5 and 98 for which Contestees
Hankins and Contestees Ligkeys are asserting a water right, is 581.3 acres and the quantity of
water required to raise tht water surface from elevation 97.5 to 98 is 1,800 acre-feet. |
That the total area of land between elevations 97 and 97.5 for which Contestees
Hankins and Contestees Liskéys are claiming a water right is 330.7 acres and the quantity of
rwater required to raise the water surface from elevation 97.0 to 97.5 is 1,020 acre—feet.‘
| That none of the landé for which Contestees Liskeys are asserting a water right are
below elevation 97.0, and of the 33 acres of land below elevation 97.0 for which Contestees
Hankins are asserting a water right, 22L.5 acres afe in the bed of Swan Lake. The lands in the
bed of Swan Lake proper, produce no grasses but on years in which the water recedes sufficiently
early so as to seed grains, excellent grain crops appear to have grown.
| From Table 1, it is seen that for the period extending from 1938 to 1949 inclusive,
there were only two years in which the water surface in Swan Lake reached an elevation of 100.5
feet, and that at this elevation 10,150 acres of land is fléoded, of which a water right is
claimed by Contestees herein for 1,639.8 acres; and when the water surface of Swan Lake is at
elevatién 100.5 the pondége is 22,800 acre-feet. Disgregarding the effect of winds, to cover Con-
testees' 1,639.8 acres of lands with water, of which 224.5 acres are in the bed of Swan Lake, and
are productive only when the water recedes early in the season, required 22,800 acre-feet of water.
From Table 1, it is seen that during the 12 &ear period thers were two Years in which
the water surface reached elevation 100.5, one year elevation 100.0, two years_elevatian 98.5,
one year elevation 97.7, £wo years elevation 97.5, one year elevation 97.3 and three years in
which the water surface in Swan Lake did not reach an elevation to flood any of the lands adjacent
thereto., _
.The lands between elevations 100.5 and 97.5, except where cultivated, are covered with
a dense growth of small sage brush. . The line shown upon the State Engineer's Adjudication Sur-
vey map as the line of dead sage is at approximate elevation 97.5, and the lands betweep that
elevation and the lake bed produce some grass comuonly called rughes,
Of the 10,150 acres of lands which are covered with water when the water surface of
Swan Lake is at elevation 100.5 feet, approximately 3,300 acres are government lands, 2,800 acres
owned by Dave and D. D. liskey, 1,170 acres owned by L. M. and Lloyd L. Hankins, and 1,900 acres
ovned by Albert R. and Irene J. Devincenzi, Of the 1,900 acres owned by Devincenzis, about 567
acres are in the bed of Swan Lake, which have produced excellent grain crops on years that the

lands in the lake bed can be farmed. On years in which the bed of Swan Lake is covered with
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water or the water\does not recede in tiwe to permit the planting of crops, these lands are of
no value fof agricultural purposes and as grasses do not grow on these lands, they are also of
no value for pasture,

) In order tc irrigate the 1639.8 acres of lard for which a water right is claimed by
Contestees in this proceeding by natural irrigation, disregarding the spreading of the water by
wind action, 1t will require a minimum of about 22,800 acre-feet of water to be impounded. If
this quantlty of water were applied to the 1,639.8 acres of land clalmed, it would cover that
area to a depth of 13.9 feet, which is sbout five times the quantity required to irrigate shm«
ilar lands with a controlled system of irrigation, and allow a reasonable amount for losses.

In order to irrigate the 110 acrss of land below elevation 97 and outside of the bed
of Swan Lake, for which a water right is asserted in this proceeding, by natural irrigation,
disregarding the possible spreading of water by wind, it will require 830 acre-feet of water or
approximately 7.6 acre-feet per acre. )

It is evident that in eyder.to irrigate the 1,639.8 acres by natural ir;igation,
about 10,150 acres of land within the 100.5 foot contour will be flooded, of which aBout 3,300
acres are government lands, and that of the remaining 6,850 acres of land in private ownership,

a water right is claimed for only 1,639.8 scres. Also that when t@ere is sufficient water to
- cover the 10,150 acres so that the 1,639.8 acres claimed may be naturally irrigated, the 792
acres of land within the bed of Swan Lake proper will produce no crops.

It appears reasconable to assume that the lands adjacent to Swan Lake which are
flooded vhen the water surface reaches an elevation of 100.5 feet, have not been considered of
muich value for agriculture or grazing from the fact that within this area, there is some 3,300
acres of government lands which could have been entered under the public land laws.

| Insofar as can be determined, the question as to whether a water right can be ini-
tiated in the manner asserted in the Statements and Proofs of Claims filed in this proceeding
by Contestees L. M. Hankins and Lloyd L. Hankins and Contestees Dave Liskey and D. D. Liskey,
and under conditions existing in the Swan Lake drairage basin, has never been'decided or pre-
gented to our eourts. ,

| In the adjudication of the relative rights to the weters of Warner Lake and its trib-
utaries, Laks County; Oregon, certain owners of lands north of Hart Lake who were using water
overflowing from Hart Lake for irrigation, contested the right to the use of the waters nzturally
stored in the lake on the grounds that any such use would prevent then from securing the water
as they have secured it in the past by natural overflow under well established and long conbtinued
conditions. In passing on this, the Circuit Court held,
"It would be =2 step backward to.permit them to maintain a large

body of water in Hart Lake abt a certain level merely for the purpose of

continuing the natural flooding system of irrigation. The ease with which

contestants have been abie to divert their water has been merely their own

good fortune. It was not a right, bubt merely a privilege to be enjoyed

only until rendered impractical by a fuller development and use of the un-
appropriated waterz."
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Our Supreme Court, in the case In Re Rights to Use of Waters of Silvies River, 115

Ore., 27, at page 66, relating to the rights %o the use of waters from natural irrigation held

ag follows:

The rule as 4o the second requirement or diversion of the
water has a speclal application or exception to much of the land in
Harney Vallsy. It involves the mabbter of the natural irrigation of
the land. Nature has been very geuerous to Harney Valley in this

" regpsct. With practically no artificiazl works for irrigation, thou-

sands of acres are naturally watered. When will the date of appro-
priastion be fixed in such cases? It would seew to be fair and
equitable, if not absoclutely essential, that such date be deemed to
be when the proprietor of the land accepts the gift made by nature,
and garners the produce of the irrigation by harvesting or utilizing
the crops growm on the land, or making preparation for so doing, or
in some substantial way indicates that it is his intention to reap
the benefit of the fruit of the irrigation. When no "ditch, canal or
obher structure™ is nocessary to divert the water from its natural
channel, the law does not vainly require such works, prior to an ap-
propriation. We do not intend to suggest that in most cases the
building of some kind of an irrigation system is not requisite after
the gppropriation is made in order to effect an economical beneficial
use of such water and prevent waste. This should be accomplished
within a reasonable time as clrcumstances permit and necessities re-
quire, to the end that the greatest practical benefit possible may bs
obtained by the economlcal use of the water of the stream. In this
way bthe nabural system of irrigation can be changed to a control
system,"

In applying the principals set forth in the Silvies River case to the Swan Lake

adjudiéation, consideration should be given to the difference in conditions, particularly the

method of irrigation. The court described the method of irrigation as used in Harney Valley,

ag follows:

"The general plan of irrigation bhas been to let the river
channel overflow naturally during extreme floods and then as the
flood subsides, place dams, dikes, levees and other obstructions in
the channel to raise the water-level and cause further flooding. In
the larger sloughs and depressions, these dams and dikes act as res-
ervoirsg, storing the water during flood periods to be used for sub-
irrigation later in the season. Waturally this is a very wasteful
system of irrigation, as a very large surface is exposed to evap-
oration." :

In Hough v, Porter, 51 Ore., 318 at page 420, the Supreme Court said:

"The wasteful wethods so common with early setilers can, under

the light most favorable to thelr system of uss, be deemed only a
privilege permitted because it could be exercised without substantial
injury to anyone; and no right to such method of use was acquired
thereby."

. In Re Water Rights of Deschutes River and Tributaries, 13k Ore., 623 at page 666,

the Court

said:

It i3 the duty of the Court in adjudicating water rights
t0 guppress all wasting of water and the Court may go farther and
declare what shall constitute the economic use of the water and to
fix its proper duty by a decree awarding the use of a certain amount
of water for that purpose. Water is too previous an article in the
arid reglon, or gemi-arid region, to be permitted to run to waste.”

Decision of the courts of other states have been studied to determine the general

trend under similar conditions of fact, and following is a brief statement of the pertinent

parts of some of these casas:

faet situation very similar to that existing in Swan Lake.

In Wash v. Wallace, 67, Pac. 91k, the Supreme Court of Nevada was dealing with a
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-cage is summarized.as follows:

At the time of first settlement upon the lands for which
a water right was claimed there was found wild grasses growing, suitable
for hay and grazing and these grasses were cut for hay and used for
pasture.;

That these wild grasses were produced by water naturally over-
flowing the siream bank, there being no artificial works, .

That the owner of these wild meadow lands brought action to
refrain and enjoin land owner above from diverting any of the waters
from the stream and preventing the nsual natural flow of the waters
thereof or any portion thereof from flowing to theiy lands.

The pertinent part of the Court's oplnion in this case is summarized as followa:

That the cutting of wild grass produced by the over-flow of
the river, or, as expressed by witnesses, by the water of the river -
coming down and spreading over the land, was not an appropriation of
that water within the meaning of that term,

That neither was the grazing of the lands an appropriation
of that water, within the meaning of that ternm,

That, if these facts should be held to constitute a valid
" appropriation of water, within the meaning of that term, then under
the contention of counsel that the river is a well defined stream,
~with banks, bed and channel, flowing over, through, and upon respon-
dents'! lands, would the channel have to run full of water before
respondents could obtain the quantity of their appropriations and
before subsequent appropriations could acquire rights thereto thus
entailing a wasteful use of that which is so essential and necessary
to the welfare and development of this state.

In Hardy et al v. Beaver County Irrigation Co., 23L Pac, 52L, which is a Utah case,

relating to the right to the use of water by flood irrigation during the winter, the Court
stated:

"The trial Court, as appears from the records, based its
findings and conclusions of law upon the theory that the respondents
had acquired a prior right to the use of the water by permitiing it
to run onto and spread all over their lands as well as adjoining lands,

- regardless of whether such lands were being irrigated or were ever fit
for irrigation. By recognizing that method of using water, the Court
necessarily authorized a profligate waste as well as an unlawful use
of water as against appellants. Respondents could not legally estab-
lish a prior right to the use of water for irrigation by merely flood-
ing their lands and permitting it to gather in pools on the surface or
raise the water elevation underneath the surface in the hope of obtain-
ing sufficient moisture to raise crops in the ensulng summer, Such a
use of water in this arid reglon is too wasteful to be tolerated when
it can bs used in the ordinary way for irrigation and other domestic

purposes.”
In James H., Van Camp et al v, G. W. Emery, 89 Pac, 752, the Supreme Court of Idaho

stated that dams and impediments in a stream holding the water so as to sub-irfigate the
adjacent meadows cannot itself justify maintenance of such structures. The Court further
stated:
"It would not do to say that a stream vust be dammed so as

to cause sub-irrigation of a few acres at a loss of enough water to

surface irrigate ten tiues as much by proper appliance.”

The State of Colorado has a law which permits the owners of meadow lsnds, resulting
from natural overflow, to construct a ditch to.the stream, to convey the waters to the lands,

I4

when necessary, without loss of priority.

1 |
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Ny To hold that Contestees L. M. Hankins and Lloyd L. Pankins and Conte?éees Dave o
Liskey and D, D. Liskey ha.ve made a lawful appropriatian of the waters of Swan Lake and its |
tr:.'butarles -as asserted in ‘Statements and Proofs ‘of Claims Nos. L to 15, mclusive, and Nos..

17, 18, 20, 21, 22, 23 and 24,
’ (1) would not be in accordance with the laws of this state
in tha.t beneficial use shall be the ba.ai::, the meagure and the limit oi‘
\ all rights to the use of water in this state ’
(2) twuld not be in harmny with the pr:mcipal established 'by :
’the Supreme Court of this State that it is the duty of the Court in
adjudicé.ting water rights‘ to suppress all wasting of: water,
(3) and would establish a principal detrimental to the devélbp— ,
ment and use of the water resources of this state. | |
. The rights to the use of the waters of Swan Lake and its tfibutariés asserted Ey Con-
testees L. 1, Hankins and Lloyd L. Hankins in Statements and Proofs of Claims Nos. 4 to 15,
inclusive, and by Contestees Dave Liskey and D. D. Liskey, in Statements and Proofs of. Claims
Nos. 17; 718 s 20y 21, 22, 23 and 24, are denied. The right set Torth in Statement and Proof 6f

Claim No. 19 was abandoried at the time of taking of evidence on these contests.

.
CONTEST NO. 2-A
He Douglas Whiteline,
Contestant
Ve ’

Dave Liskey and D. D. Liskey,
: Contestees

Contestees, Dave Liskey and D, D. Liskey, ,fti]:ed herein Statement and Eroof of Claim
No; 25, wherein a‘right- is asserted to store 500 acre—féet of water flowing into Weadow Lake
and water from an umamed stream, tributary to Swan Lake s in a reservoir located at the south
end of Meadow Lake, with a date of priority of Oct. 20, 1917 ’ and a right to use: the 500 acre-—
feet of stored water, togethqr with water flowing into Meadow Lake and water of an unnamed
stream, .tributary to Swan Lake ’ foi' fh'e irrigation of .-789.0 acres of land in ¥eadow Lake, and
water for stock use mth a date.of priority of Oct. 20, 1017 for the stored water and of Dec. 3 ’
1917 for the use of* the direct flow waters., 4

To said Statement and Proof of Claim No. 25, H. Douglas’ V’hitelme filed herein State—
ment of Gontest No. 2«4, wherem the principal issue was that the waters of T'eadcm Lake are
' tributary to Swan Lake.

Meadov_ar Lake is located just west of -the southern end of Swan Lake Valley, lying in a
'trough -fbrmad by a high and pregiptious ridge which s'eparates _".t~ from'Swaq' Lake Valley on the
east, and the high mountainous area to the south and'ﬁesﬁ s which also forms the apparent western
boundary of the Swan Lake watershed.: _ | - - T

Mead;ow Lake embraces an area of approxmate]y 1,100 acres, ‘being about 3/h mile wide
and 21 miles 10"1g s exbendi.ng longitudinally from the NW} Section 20, northw.—.s berly through

" Section 18 and the SW: Secti,on' 7y TovmshipBB South, Range 10 East, #. M. and cerminating within
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the. NEl NE% Section 12 » Township 38 South, Range 9 Ea.st, W, H. The floor of this mounta:.n
valley iq almost level and is _at approximate alevation of L,350 feet sbove mean sea level.

- The majcr por"oion of the Qrainago into’ P;‘Iea@ow vLake As from the &rea to the‘ south emd
west which extends several mles back into % hé aéjoining mountains.  The run-off is ent'ireiv
from melting Snow, augmented by such rains s mway occur over the approximately eight square.
nlles ‘of ,dra:t.nage area tributary tov Meadow Lake,.

Yeadow Lake is not a lake within the aceepted meaning of the word. The run-off waters
censolidate to ‘inundate the area during the spring and early summer, the extent of inundation -
depending upon the quantity of run-off. The valley ~f106r', at the time of the adjudicztion sur-
vey, except the area under éultivaﬁipn, was covered with é light sod of native wild grass, mnd
rush, interspersed with a falrly heavy stand of sage brush.

The natﬁra;l drainage into E’eadbw Lake comes from the glopes of the swurrounding n%mn-
‘tatns, pr‘mcipally from the sauth t.hmugh three distinet but unnamed watercourses. Two ::f’
t.hese enter the valley within Section 20 and the other within Section 19, Township 38 Southn,
Range 10 East, W. ¥, The run-of f from the ridges which ‘border the valley on the east a’nd west
apparently enters the valley floor as diffused surface waters although a small channel was
‘obser’-ved' near the norf.heasﬁ corner of Sectioﬁ 13, Towriship 38 South, Range 9 Eaét., W Me

Through the low hill or barrier at ths north end of Meadow Laké,,"ck.‘}iére ex‘c,ends Tor
about 3/4 fmilg in a northerly direction to its juncture with Brookside Canyon, a congfﬁavity ,
avéraging aboﬁt 400 feet wide, bounded on the west by a quite abrlipt rise ovn_'-:t.ovi‘:he bench “ﬁra—
versed by the original channel oi‘ Brookside Creek, 'On the east the eoﬁcaviﬁy siopes gradually
upward to the toe oC’ he a.d;]oining mdgeaq |

The floor of the concanty 13 rather uneven but wrhh a general slope toward the
north,  Tts elevation is from six to eight feel higher than the floor of Meadow Lake. :

The térrane‘of the dbncavity is covered with sage brush and some pine Atimber., left
when the area was logged during receitt years. The ar"éa of pine timber‘ extends from the‘north
end of the *ralley toward the north for a dlst.ance of about miie. ’ |

I‘rem evidence introduced in this proceeding, it apnears that. about 1906 a sxnall ditch,
about the size of a plow furrow, was constructed through t.hs concavity and about. 1911 work was
done on enlarging this ditch and was completed aboub 1912 or 1913, It also appears from the
testimny that the. dam across the head of this dltch was construc‘bed in 1918 or 1919¢ |

It appears t.hat. the r].ght.s, as seb forth in Statement and Prouf of Glaim No.. 25, are
| evidenced by certlficat.e- of water rights x-ecorded in Vol. 8, ‘page 8279, and Vol 10, page ’
‘111;51 s State Records of Water Right. Cer 1ficates, although t.he lutm certif’:.cate includes and
describes only 598 acres of land, also it is stated in said Proof No. 25 that 598 acres. is the
maximum area év‘er irrigated and this is the ma:timum area .for which an. irrigatidn right is
claimed. _ | | .

The right evidenced by Certii‘icate of Water Right recorded 1n Vol. 8, ~ age 8279,
State Records of Water Right Cer‘t.ificates, was im.ti.a.ted by an application for a permlt 1iled
by R. C. Short., predeceasor in interest to Contestees s On Oc 20, 1917, This appllcation as

approved and for which a permit was issued, was for a right. to store 900'acre‘-feet of water
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from Meadow Lake and an unnaved stream, tributary of Swan Lake, in two reservoirs. One‘of the
reservoirsg, with a storage capacity of 500 acre-feet, was to be located at the south end of |
, Meadow Lake, within the SE} SW}, Section 17, and NWi, Section 20, Township 38 South, Range 10
East, W. ¥., and ﬁha other at the north end of Headow Lake within the W} WW%, Section 7, Town~
ship 38 South, Range 10 Bast, W. M., and the E} NEZ, Section 12, Townéhip 38 South, Range 9
East, W. M. :

This application and permit included the construction of a drainage diteh to extend
from the north end of Meadow Lake south, through approximately the middle of the valley floor
to the reserveir at the south end, for the purpose of carrying the water flowing into Meadow
Lake below tﬁe south reservoir and waste water, to the reservoir and the dellvery of this water
into the south reser;nir by means of a pumping plant.

’ "The waters of an umnamed stream, tributary to Swen Lake, as set forth in the appli-
cation and permit, was to be diverted by means of a dyke, within the NW} HEL, Section lé, Town.-
ship 38 Soutﬁ, Range 9 East, W. M., and conveyed in a canal about % wile in length, térndnating
within the NE} NEZ of said Sactio'n 12, |

‘ The water right evidenced by Certificate of Water Right recorded in Vol. 10, page
11451, Stéte Record of Water Right Certificateé, was initiated by the filing of an application
for a permit 5y R. C, Short, predecessor iﬁ interest of Contestees, on December 3, 1917, This
application was for the appropriation of the water to be stored in the above described reser-~
voirs, the/water of the unnamed stream, tributary to Swan Lake through the gsame works to be
constructed for conveying the waters of this stream for gtorage, and waters tributary to Swan
Lake, for the irrigation of 601 acres of lands, of which 598 acres are described in the above
described Water Right Certificate, and water for stock. | ‘

It appears that all of the work, above described, was constructed, with the exception
of the storage reservoir at the north end of Meadow Lakej,and beneficial use made of the avail-
able water in the irrigation of the 598 acres of lands described in Certificate of Water Right
recorded in Vol. 10, page 11l51, State Records of Water Risht Certificates.

A large amount of evidence was introduced relating to the questionbas to whether or
not water collected in Meadow Lake is tributary to Swan Lake and the testimony as to this is
conflicting, however it appears that a determination as to this is not material, as the claims
to the use of the water of Swan Lake and iﬁs tributaries by natural overflow have been denied
and there are no other rights asserted in this proceeding to those waters and for the further
reasons which are summarized as follows: |

' That in order to cultivate the lands in the bed of Meadow
Lake it is necessary to remove the surplus water and that this has been
the practise for many years.

That, congidering the small drainage area tributary to Meadow

Lake togsther with the large quantity of water necessary to raise the

water surface to an elevabtion to flow through the concavity at the

north end, it would be necessary that there be considerable pondage in

leadow Lake. To hold that this pondage must be maintained so that

water would overflow once in several years and then for what appears %o

have been, at most, very short periods of time, would constitute the
approval of a very wasteful use of water.
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It appearé that the Certificate of Water Right recorded in Vol, 10, pédge 11451, State
Regords of Water Right Ceétificates, is in error as to the date of priority of the use of the
storagevwater. Thé date of priority should ke Oct. 20, 1917, the same date of priority as the
right to store water, as evidenced by Certificate of Water Right recordedrin Volume 8, page
8279, State‘Recérd of Water Right Certificates.

Contestees Dave liskey and D, B, Liskey, in accordance with the provisions of Certif-
icate of Water Right recorded in Vol. 8, page 0279, State Record of Water Right Certificates,
hereby are allowed a right to store 500 acre-feet of water flowing into Meadew Lake and water
from an unnamed stream, tributary to Swan Lake, in a reservéir located at the scuth end of
Meadow Lake, within the S} SWE Section 1‘,?and W% Section 20, Township 38 Soutﬁ, Range 10 Lasgi,
W. M., including waste water collected in a drainage ditch hereinbefore described, and to deliver
water into sald reservoir by means of a pumping plant, with a date of priority of October 20,
1917, and further;

In accordance with the proviéians of Certificate of Water Right recordea in Vol. 10;
page 11451, State Record of Water Right Cortificates, to use said stored water in the;irrigation
of 598.0 écres of land as described in said Certificate of Water Right gnd in the tabulation
herein, with a date of priority of October 20, 1917, and to use the waters flowing into VMeadow
Lake and diﬁerted from said unnawed stream during the irrigation season, including waste water
flowing into said drainage ditch, in the irrigation of said 598.0 acres of land, with & date of
priority of Decenmber 3, 1917. Contestees shall also have the right to deliver sald waters.during
the irrigation season into the reservoir by meanskof a pumping plant. The tobtal quantity of

water used for irrigation during any irrigation seascn shall not exceed three acre-feet per acre.

15,

CONTEST NO. 3

Dave liskey, D. D. Liskey,
L. M, Hanking and Lloyd

L. Hankirps, .
Contestants
Ve
Alvert R, Devincenzi and
Irene J. Devincenszi,
: Contestees

Contestees, Albert R. Devincenzi and Irene J. Devincenzi, filed herein Statement and
Proof of Claim No. 2, wherein they assert a right to the use of the waters of Edgewood or
Helena Creek, and its tributaries, Anderson Cresk and all waters that flow into or upon Swan
Lake, for the irrigation of 557 acres of lands, within Sections 22, 23, 26, 27 and 35, Township
37 South, Reage 10 East, W. M., practically all of which lles within %the bed of Swan Lake, and
wateyr for domestic and stock use with a date of pricrity of about 1863, |

To gaid Statement and Proof of Claim is attache@ian'agraement between Contestees and
H, Douglas Whiteline, the pertinent part of which is summarized as follows:

That H. Douglas Whiteline is justly entivled to store the
water of Anderson Creek in the reservoir for which he initiated a
right, for the storage of water by filing an application with the State

Engineer and Contestess waive all claims %o such wabter, bubd 2ssert
their ownership to any surplus waters.
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. That if the rlgnt to store the waters of Anderson Creek be
“denied and the waters of Anderson Creek be divided on en acreage basis,
that Gontestees are to share in all such waters. -

To said Statement and Proof of Claim, Contestants Dave Liskey, D, D. Liskey, L. M.
Hankins and Lloyd L. Hanking filed herein‘Statémant.of Contest No. 3 denying the right c¢laimed
by Contestees on grounds thab: '

Contestees deny the beneficial application and use of waters

cn thelr lands, and claim that they would be better off if Mr. Whitelins
-is permitied to take the water. They concede and attempt to transier
-their rights Yo Mr. Whiteline and at the same time claim rights to other
waters to take the place of the waters they desire to go %o ¥Vr. White- .
line, to the loss and injury of Contestants, They have appropriated and
are using water from Edgewood Creek which would otherwise flow on into
Swen Lake, vet they claim full right to Swan Lake waters despite the
face that they have already tzken water on other lands th.t would, if

- unhindered and left in state of nature, flow into Swan Lake and onto
the lands herein in questione Any transfer of water from Swan Lake to

- Yy, Vhiteline would prove highly harmful and injurious to the Contestw
ants and would not prove a benefit to Mr. Whiteline in i%s use as con~
templated by him. If M¥r. Whiteline wers permitited to take the water as
proposed by him and Contestees, thers would be no remaining water to
which Contestees would have any right. Contestees claim of priority of
1863 is denied by Contestants.:

. The pertinent evidence relating to the irrlgdtion of lands 4in and adjacent to Swan
‘-Lake<has been considersd in Contest No. 1 herein and, based upon the finding in said Contest
No. 1, the right to the use of water, as asserted in Statement and Proof of Claim No. 2, by

Contestees Albert H. Devincenzi and Irene J. Devincenzi, is denied.

16,

CONTEST NO. L

Dave Liskey, D. D. Liskey,
L. ¥, Hankins and Lloyd L.

Hankins,
Contestants
Ve
Alvert R, Devincenzi and
Irene J. Devincenzi,- :
Contestees

- Contestees, Albert R. Devincanzl and Irene J. Devincenzi, filed herein Statement

" and Proof of Claim No. 3, wherein'they assert a right to the use of the waters of Edgewnod
Creek, sométimeé calléd Helena Creek, and its tributaries; and all of the'water of an unnamed
stream rising in the NEL W}, Section 7, and flowing;through the WS SW} of Section 8, and

and flowing through and into the NW} of Section 17, Township 37 South, Range 10 East, W. M.,
for the irrigation of 5.0 acres in SW: W%, 13.L acres in NEL SWk, 5.0 acres in NW_—’;—#SW%y"B@é
acres in sw} swi, 18.4 acres in Nﬁ%'SE%, 30.0 acrss in WF: SEL, 11.2 scres in SW% SE%, 394k
acres in SE} SEL, Section 8; 5,0 scres in SW: SW%, Section 93 18¢O acres'in-NE%3NW%,,bO.O
acres in NW: NW%, LO.O acres 1n SWE WR%, 5.0 acres in SE%;ﬂW%, Ssction_iég 39.3 écres in

NEL Hﬁ%, 16,5 acres in NW%,NE;, 35,0 acres in SEX NEL, ngi acres in NE%fNW%,-IBOO acres in
WW; Wi}, 23.0 acres in SWi Wi3, 12.1 acres in SE% WWE, 30.0 acres in NE} SEZ, Section 17;
Township 37 South, Renge 16 Bast, W. M., andlwatar for domestié and livestock use with a date

of priority of about 1863, -
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To said Statement and Proof of Giaim, Contestants Dave Liskey, D. D. Liskey, L. Y.
Hankins and Lloyd L. Hankins filed herein Statement of Contest No. L, the pertinent part of
which is as fbllows-

That the Contestees claim an appropriation of water "upon actual
appropriations and uses since times immemorial dating back to about 18637,
for irrigation of 80.7 acres and 140 acres, and for domestic use and live
stock from Edgewood Creek, and its tributaries and an wnknown (unnamsd? )
creek with a priority from about 1863. They further claim an appropriation
by permit from the State Engineer's office for 160 acres of the same lands
with a priority of September 26, 192}, and claim that such appropriation

-was "merely in conformation of the previously acquired water right".

That Contestants contest the rights claimed by the Contestees
for uhe following reasons:

; Edgewood Creek and its tributaries are tribubtary to Swan Lake.
No lands other than as described in said water permit of September 26,
192h, -have ever been irrigated by the Contestees. .
Two appropriations for the same water mith different dates of
priority cannot exist. Contestees waived any right or claim of priority
appropriation when they appropriated under the State Engineer's perumlt in
192}, Contestees have no priority of 1863 or otherwise than of 192L.

- At the concluding of the hearing of this contest, Contestees filed a petition to
amend Statement and Proof of Claim No. 3. The psrtinent part of this petition is as fol].ows:.

. Come now Albert R. Devincenzi and Irene J. Devincenzi, his
wife, who filed herein Statement and Proof of Claim Wo. 3, embracing
lands now in Sections 8, 17 and 16, Township 37, South, Range 10, East,
W. M., and hereby respectfully show to the Engineer:

That he does hereby desire to amend sald statement and proof
to conform with the evidence and testimony adduced at the hearing of
the above entitled matter in the following particular:

I claim all of the waters of Edgewood Creek, sometimes called
Helena Creek, together with its tributaries, and the streams flom.ne‘
into 1t. Also all waters of that un-named creek arising in the NW of,
the NEX of Section 7, flowing ’ohrouih the W} of the SW*} of Section 8
and flcming through and into the N¥3 of Sec. 17, T 37 5., R, 10 E,,
W, Y., as shown by the State Engineer's map; &lso that certain un-named
 ereek arising in the NW of the NE of Section 18, and flowing through
the SE of the W of Section 18, and into and upon the SW% of Section
17, T 37 S.y R, 10 E,, W, M, also all surface water running into and
upon the lands owned by me and called by me the "Upper Edgewood Ranch",
from whatever source or directionj also all surface run-off waters or
drainage and all seepage which run into, upon or in any way effect my
go-called "Upper Edgewood Ranch® from any of its surrounding drainage
area.

By actual appropriation and use since approximately 1873.
Approximately 1873.
428 scres.

The hatched area shown on the State Engineer's map shows
the portion of the Upper Edgewood Ranch which is irrigated by natural
flow of Edgewood Creek by ditches and checks late in the Fall of the
year after the irrigation season has closed, to make a green meadow
for late Fall and Winter feed.

. The lands, the L26 acres upon which water right is claimed
with a priority of 1873, are lands upon which a regular irrigation is
completed and performed a number of tires each year, sald waters being
controlled by dikes, dltches, checks and natural spreading and flooding
therefrom,

R The lands included in this amended application, upon which a.
water right is claimed from approximately 1873, are lands upon which,
in each and every year, at least one irrigation is performed during
the growing season of grasses and grains from any surplus water of
Edgewood Creek, un-named creek, natural water courses running into and
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upon the land and being spread aﬁd flooded therefrom, and from natural
seepage and drainage from the surrounding natural drainage area into the
Upper Edgewcod Ranch. .

In addition to the lands set Torth in the answer to Question
18, in sald original statement of proof, I claim a water right from the
waters as set forth in the answer Lo Question 2 hereof, upon the follow-
Ing additional acreage:

In Section 9, Township 37, South, Range 10 B., W, M.:
7 acres in the MWW of SW
35 acres in the S§ of SW
33 acres in the 5& of SW
20 acres in the SW of SE

In Section 16, Township 37, Seuth, Range 10 E., W. M.s
10 acres in the NW of NE
22 acres in the ME of NW
15 acreg in the SE of W
80 acres in the W& of SW

In Section 17, Tewnship 37, Soubh, Range 10 E., W, M.:

L scres in ¢he SE of KB .
1O acres in the SW of NE

+ 28 acres in the SE of NW
LC seres in the NE of SW
15 acres in the W of SW
10 acras the SW of SW
hO acres the SE of sW
10 acres the NE of SE
LG acres the MW of SE
1O acres the SW of SE
L0 acres the SE of SE

HEEEEE

In Section 21, Township 37, South, Range 10 E., W. M.:
. 80 acres in the W} of W3

In Section 20, Township 37, South, Range 10 E., W. M,.:
80 acres in the B} of the NEL,
g5 shown upon the accompanying and atteched map.
T make this Petition to Amend for the reason I have ascertained
the facts set forth herein since the time I made my gsaid statements and
proofs of claim and T have exercised all due dilipgence in this wmatter.
Edgewood Creek rises on the south slepe of Edgewood Mountain, within the North half
of Section 6, Tommship 37 South, Range 10 East, W, M., and flows in a general southerly direction,
.in a fairly well defined chanﬁel, to the head of a ditch near the south line of the MW} NW:, Sec-
tion 21, of the aforesaid township and range. This ditch extands south about %+ miie, terminating
in a cultivated field about 700 feet from the channel of Andersop Creek. Vhile there exists no
evidence of a channel into Anderson Creek, it is evident from the topegraphy and slope of the
lands through which Edgewcod Creek flows, that the drainage is toward the south and into Anderson
Creek.

- Near the center of Secition 6, Township 37 South, Range 10 East, W. M., is an area of
about one acre in whiéh there srise meny small springs, the combined flow of which, on October
16, 1946, was 0,163 cubic foob per second, or about 73 gallons per minute; and on June 15, 1949,
0.296 cubic foot per.second, or sbout 133 gallons per minute. These springs are tributary to
Edgewood Creek, the largest arising in the bed of this streanm,

Water flowing in Edgewood Creek above the aforeséid springs is derived wholly from

melting snows during the late winter and early spring, and occasionsl small flows following heavy

rain storms which may occur during the summer months.
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To the east of Edgewood Creek there exists two channels which might be classified as
natural watercourses and will be so considered herein. One of these channels crosses the east
and west center 1ine through Sectlon 8, Townshlp 37 Soufh, Range 10 East,,W.‘M., a short distance
east of the center of - said Section 8, and the other crosses said center line about mile east
.of the center of said Section 8. The channels of tnese two watercourses disappear upon reaching
the irrigated 1ands‘below. The;water flow1ng in. theSe two channels is derived wholly from the'
melting of gnow in the early spring, which is used to irrigate a Swall area and to supplement
the water of Edgewood Creek for the 1rr1gation of lands hereinafter described.

The lands for which a water right is claimed in Statement and Proof of Claim;No. 3;
are in a compact body extendin~ Souuh from the 1oot of the monntains which bound Swan Lake Valley
on the north and on the east, The topography of this area, with the excepuion of a relatively
Vsmall rocky ridgc located in the noftkwes+ portlon, is fairly uniform.with a slope eouth taward
.Swan Lake. . ;

Edgewood Creek flows into this area near the west line of the Swl NW4, Section 8,,
Township 37 oouth, Renge 10 East, W, M., and the channel, which is relatively smell, extends in
a general scutheasterly direction to near the southeast corner of said SectionAS, thence in &
general eoutherly direction to the hcad of the ditch hereinbefore described. Neerithe‘northeaat
corner of the NWl SWi of said Seetion 8 there is a small channel leading from the main channel,
which extends in a general southeasterly dlrection about 3/k mile to the head of a ditch located
near the center of the NW: NE of Section 17, Township 37 South, Range 10 East, . M. This ditch
extends in a general southeasterly d]rection for a distance of about one mile, joining the main
channel of Edgewood Creek near the northwest corner of ‘the NWl-Nﬂl of Section 21, of the afcre-
said township and range. |

It appears from the testimony submltted in this proceeding that possibly the afore-
sald channel was orlginally constructed as a ditch to convey water ior the irrigation of lands ;
now owned by Contestees.

The waters of Edgewood Creek and that of the two unnamed natural channels in the SE1
-of Sectlon 8, Township 37 South, Range 10 East, W M., together with the water of the unnamed
stream arising in the NW1 NEl of Section 7, said township and range, are diverted for irrigation
of Gontestees* lends, hereinafter described,by means of small ditches and temporary dams.

It appears that due to the limited carrying capaclties of the natural channels and
the fact that these do not extend through Contestees! lands, during high water & ccnsiderable
‘area’of Conteeteee‘ lands are flooded, The;lands irrigated.bj’Contestees with ueter conveyed
through ditches,.are located so that the*waste‘and seepage ﬁaters therefrom flow uponrother lands
~ of Contestees for which a water right is claimed in this proceedinga | |

Water from hdgewood Creek is diverted at a point near the center of the NE- HF« of
Section Ts Tcwnship 37 South, Range. 10 East,'W M., into a eteel pipe line eith a diameter of 2
finches, and conveyed for a distance of about 1600 feetfto the~residence and buildlngs~oi the Con—
testeee end uaed for domsstic, etock, fire protection and for the irwigation of a lawn and dom—

sstic garden. “The dirference in nlevation of the water surface at thc intake of the pipe lins
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and that at:the plaéz of use, is ab;;t 82 feet,

It appears‘ﬁhat the lands for which Contestees Albert R. Devincengi and IrenekJ.
Devincenzi are asserting a water right in Statement and Proof of Claim No. 3, wére:originally
owned by a number of different parties, having been acquired under Federal iénd laws or from
the State of Cregon.

The following table, which has been compiled from data submitied in this proéeeding,
shows the nams of the original entfyman,’the character and the &ate’of'entry, and description of
the lands for which a water right is claimed in Statement and Proof of Claim Mo. 3, and ths peti-
tion to amend the sams. The date for lands acquired from the State of Oregon 1s the date deed

was iséued, Vo evidence was introduced showing the dates of entry or settlement on State Lands,

Character ‘
Name of Entryman - of Entry Date of Entry Description of Land
Thomas R, Pattersen Homestead June 29, 1891 sw%- sri, sEl swi,
. : swh swi, Wwi swi,
Section 9,
To 37 So, Rc 10 E.o, ‘wo wa
Philip W. Snyder Timber and July 12, 1907 L sEL,
Stcne Act Section 8§,
To 37 Sy R. 10 B, W, Mo
Oliver C. Applegate Freemption Oct. 13, 1873 S& SEZ, NW}: SE: '
Section 8,
NE} NEZ,
Ssction 17, -
T- 37 S.’ R- 10 E.’ W,‘ Mb
Oliver C. Applegate Homestead Oct. 28, 1873 £ swl,
_ Section 8,
E% M3,
Section 17,
T. 37 S., R. 10 E., W. M,
Ivan D. Applegate Timber and Aug. 5, 1887 sw wwl, wwh swi,
Stone Act Section 8,
' T. 37 S., R. 10 E,, W, Y,
E. E. White " Indemnity Dec. 12, 1901 SW: swi,
School Land ' Section 8,
'Ta 37 S., Ro 10 Ee’ w~o Mo
Frank E. Applegate Preemption Dec. 30, 1886 wh MWL, NW: SW3,
, , Section 17, .
T. 37 S., R. 10 E., W, M,
. Philip W. Snyder Isolated Tract Hov. 30, 1911 NW} NEL, NEL SW3,
Purchase Section 17,
) . T.‘ 37 S., Rc 10 Eo, wo I‘?.
James D, Fay Preemption Oct. 20, 1888 sl swi, st sEi,
Eatry . Seection 17, '
To 37 S-’ R’ 10 E" wo 1‘.70
Estella O, loore Preemption Oct. 12, 1887 W% SEd, Ssi NEd,
Entry ' Section 17,
T. 37 Sey, Ra 10 E., W. M,
Ole Applegate State School Har. 25, 1880 Wi nwi, :
Land Section 16,
- T. 37 S., R, 10 E., W, .
I. D. Applegate State School Apr. 16, 1885 W} swi,
Land : Section 16,
To 37 So’ .Ro 10 Eo, wu M.
Ella A, Applegate State School ipr. 11, 1883 SEX wwk, ,
Land Section 16,
. T. 37 Sa, Ro\lo E_@, W-o E'qc
Yargaret Applegate State School Apr. 27, 1888  NE: wwd, wwl NER,
. Land Section 16,

Te 37 Sey R. 10 E,, W, ¥,
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The teétimony as to the‘irrigation of lands for which a water right is claimed in
Statement and Proof of Claim No. 3 and in the petition to amwend, is indefinite as to area and
location, although it appears that in 1888 or 1889 water was used for irrigation and some hay
from the irrigated 1andslwas cut and stacked., It also appears that some of the lands were under
fence. It a&éo appears that the water was used in the irrigation of different tracts, possibly
depending .upon the available water supply. It appears that there is not sﬁfficient water to
irrigate all of the lands for which a water right is clained except in those years when there
is an exceptionally heavy snowfall and the melting of snow favorable. |

Contestees Albert R. Devincenzi and Ireme J, Devineenszi, in acéordance with the pro-
visions of‘paragraph 27 hersin, are allowed a right to the use of the waters of Edgewood or
Helena Creek, an unnamed stream rizing in K¥% NE} of Section 7, Township 3? South, Range 10
EéépQ W. M., and two unnamed streams flowing across the east and wést line through the center
of Section 8, east of the center thersof, Township 37 South, Range IOVEast, W. H., for the irri-
gation of the following described lands, and water for stock use as follows: 13.L acres Iin
NEL sWi, 30.0 acres in NW: SEX, 11.2 acres in sw% SE%, 39.lL acres in SEX SEi, Section 8, and
39.3 acres in NE} WE3, Section 17, Township 37 South, Range 10 East, W. M., with a date of
priority of 1873; 40.0 acres in MW NW4, 40.0 acres in SW: MW, Section 16; Township 37 South,
Renge 10 East, W. M., with a date of priority of 1880; 5.0 acres in SE} NW%; Section 16, Town-
ship 37 South, Range 10 East, W. M., with a date of priority of 1883; L0.0 acres in WW} SWi,
30.0 acres in SW: SW:, Section 16, Township 37 South, Range 10 East, ¥. M., with a date of
priorit.y of 1885; 5.0 acres in sw-},« W%, 5.0 acres in MW} SW}, Section 8, L0.O acres in SW} NEI,
0.0 acres in SE} NE}, LO.0 acres in NE} SE% and L0.O acres in NW} SEZ, Section 17, Township 37
South, Range 10 East, W. M., with a date of priority of 1887; 18.0 acres in NE} Wi}, Section 16,
0.0 acres in SE} SW}, L40.0 acres in SW: SE%, 1j0.0 acres in SEX SE, Secﬁion 17, Township 37
South, Range 10 East, W, M., with a date of priority of 1888;,5.0 acres in SW3 SWk, Section 9,
Townahip 37 South, Range 10 East, W, M., with a date of priority of 1891; 8.6 acres in SWL SW%,
Section 8, Tomnship 37 South, Range 10 East, W. Y., with a date of‘priority of 19013 18.& acres
in NE} SE%, Section 8, Township 37 South, Range 10 East, W. M., with a daﬁe of priority of 1907.

~Said Contestees are also allowed a right to the use of water 6£ Edgewood Creek, in
accordance with the provisions of paragraph 27 herein, for domestic use within the SW3 NV, Sec-
tion &, Tomnship 37 South, Rangs 10 East, W. M., with a date 6f priority of 1887, to be diverted
in a pipé line hereinbefore described and water for stock use and to £111 a stock pond located
" in NW}% SWk, Section 8, Township 37 South, Range 10 East, W. ¥., not exceeding 0.5 acre-~foot.

Said Contestees have asserted a right to the use of water flowing onto their lands in
no well defined chamnels. The owner of the lands upon which waters of this class exist has tﬁe
legal right to make beneficial use of the same, Contestees have also asserted a right to the
use of waste and seepage water arising upon their own lapds and for ﬁse upon their lands. The
owner of 1ands upon which seepage and waste water arises has the lggal right to use the same

before it leaves his lands or enters the channel of a gtream.
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Right to the use of the wa’ﬁers of Edgewood Creek, sometimes called Helena Creek, |
and wmamed stream arising in thé W5 %%, Section 7, Towns;nip 37 South, Range 10 East, W. M.,
for uses i__‘or which a water right was asserted in this proceeding and not grarited, and which
were included in the application and permit recorded in Volume 38, page 15676, State Records of
Permits, shall be that as perfected in the mamer provided by iaw for the perfeetion of such
rights.

It appears that of the lands for which a water right for irrigation was allowed and
evidenced by Certificate of Water Right recorded in Vol. 6, page 6131, State Record of Water
Right Certificates, certain lands have never been irrigated and the remainder are allowed an
earlier date of priority herein, therefore 1t is held that said water right, evidenced by certif-
icate recorded in Vol. 6, page 6131‘, State Record of Vater Right Certifiéates, hereby is declared

cancelled and of no further force or effect.

17.
CONTEST NO. 5

Dave Liskey, D, D, Liskey,
L. Y. Hankins and Lloyd L

Hanki.ns’ :
: Contestants
Vo
H. Douglas Vhiteline, Albert
R. Devincenzi and Irene J.
Devincenzi, .
Contestees

H, Douglas Whiteline filed herein Statements and Proofs of Claims Nos. 33 and 3l.

In Statement and Proof of Ciaim Wo. 33, there is asserted a right to the use of the
surface wéters rising and falling on lands owned and controlled by claimant, and to the waters
of Anderson Creek, to be impounded by a dam and reservoir to be constrﬁcted under Sﬁate Engineer's
Permit No. R=801. The date of initiation of such right is stated as October 1943, when con-
struction work on the dam was commenced; claimant further ‘states that the water was first bene-
ficially used in 1888 or prior thereto.

In Statemerit and Proof of Claim No. 3L, a right is asserted to the use of thg waters
' _of an unnamed gulch, sometimes called Anderson Creek, and run-off waters from lands owned and
controlied by claimant, for the irrigation of 655.9 acres of land, domestic and stock use, with
a date; of priority of 1888, For a specific description of the lands for which a water right is
claimed herein, reference is made to Statement and' Proof of Claim No. 3k, wherein such lands are
tabulated. |

To said Statements and Proofs of Claims Wos. 33 and 3L, Contestants Dave Liskey, D. D.
Liskey, ‘L. M, Hankins and L}oyd L.,. Hankins filed herein Statement of Contest No. 5, wherein they
deny each and every statement seﬁ forth in said Proefs of Claims upon which the appropriations
are based, except that Contestee Whiteline is entitled to irrigate 90.7 acres of land above a cer-
tain dike on his premises and that he may utilize to the fullest extent s in their natural state,

any and all surface waters flowing over his lands, but without any artificial control which may
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tend to prevent such waters from flowing into Anderson Creek and on into Swan Lake.
' STATEMENT AND PROOF OF CLATN NO. 33

The rights asserted by Contestee in Statement and Proof-of Claim No. 33 are based
primarily upon his application to the State Engineer for a permit to construct a reservoir and
to store for beneficial use the unappropriated waters of an unnémed dry gulch, tributary to Swan
Lake. Said application was received in the office of the State Engineer on October 11, 194k,
was filed and recorded in the records of the State Engineer'as Application WNo. R—2052i. Permit
therefor was issued on December 11, 19hh and~the right therein granted was limited to the con-
struction of the Whiteline Reservoir and the storage of 2,692 acre-feet of water from.an unnamed
dry gulch to be diverted under Application No. 20522, Permit Wo. 16023.

Sald reservolr and storage permit is recorded in State Record of Permits, Voi; 3, Page
R-801.

The "unnamed dry gulch® designated as the source of appropriation in the above nentioned
Permit No. R-801 appea%g tc be the same Qatercourse which elsewhere in this proceeding is célled
Anderson Creek,

From the testimony adduced during the hearing herein, it appears that Contestee com=
menced construction of the dam during October 1943, and had progressed to about TO percent of
completion when he was served with an injunction issued out of the Circuit Court of the State of
Oregon fcf Klamath County, which resulted in Suit in Equity No. 7222, |

Since the rights claimed by Contestee under Statement and Proof of Claim No. 33 were
initiated subsequent to the adoption of the Oregon Water Code, Contestee must rely upon the per-
fection of such rights in.the manner provided by law for the completion thereof. '

STATENENT AND PROOF OF CLATM NO. 3}

The lands for which a water right is asserted under Statement and Proof of Claim No. 3k,
except the 11.0 acres in Sections 5, 8 and 9, Township 37 South, Range 9 East, W. M., are located
in a small valley along the channel of Ahderson Creek, known as Two Mile Valley. This valley ex-
tends longitudinally from a point near the northwest corner of Section 15, to near the center of
Section 23, Township 37 South, Range 9 Fast, W. H., its eastern edge bearing almost due southeast
diagonally through Section 15 and the NW% of Section 23, Two ¥Mile Valley widens quite abruptly
to about £ mile near its northern end and continues to almost one mile near its southern end
-whera it narrows very abruptly to the location of the Vhiteline Dam near the center of sald Sec-
tion 23. Two Vile Valley embraces an area of approximately 712 acres within Sections 15, 16, 22,
| 23 and 27, Towmship 37 South, Range 9 East, W. i. ‘

The channel of Anderson Creek enters Two IMile Valley about 800 feet east of the north-
west corner of Section 15, traverses the valley near its eastern edge tb near the center of Sec-
tion 23, where it enters a canyon in its course toward Swan Lake Valley.

Anderson Creek is not a perennial stream, its flow being derived almost wholly from
melting snow and precipitation during the spring months and an occasional small flow folldwing
heavy rain storms which rpay occur during the summer. During the remainder of the year its channel
is dry except for certain short sections where a small amount of water seeps into the channel, but

not sufficient to produce a flow.
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Near the center of the W% 1w of Section 23, Towmship 37 South, Range 9 East, W, M.,
there exists across the chénnel of Anderson Creek and extending onto the adjacent valley floor,
a low earth’dike, approximately 700 feet long and a maximum of about 3% to L feet high. Above
the dike, an area of 50.7 acres of meadow hay land is well defined within the apparent flow line
of the waters impounded by the dike when filled %o capacity.

It appears that beneficial use of the water for the irrigation of the following de-
scribed land has been made. Therefore, in accordance with the provisions of paragraph 27 here-
in, Contesﬁeé H. Douglas Whiteline hereby is allowed a right to the use of the water of Ahderson
Creek for the irrigation of L.O acres in the NW: SEZ, 12.) acres in the SEX SEZ, 17.6 acres in
the SW} SEZ, Section 153 35.1 kacres in the NEX EJE%, 5.2 acres in the NW% NEZX, 0.8 acre in the
SEY NEL, Section 223 13.9 acres in the NW W, 1.7 acres in the SW: NWL, Section 23; Township
37 Sbuth, Range 9 Bast, W. ¥., and water for stock, with a date of priority of 1888.

Contestee's claim for domestiec use under Statement and Proof of Claim No. 34 hereby is
denied.

As for the other lands for which Contestee Whiteline has asserte;i a water right under
Statement and Proof of Claim No. 3L, it appears that the waters untilized under such aséerted
clainm are diffused surfacs waters. While this class of water is not included in this proceeding, »
Contestee has a legai right to make beneficial use of the sa.m;a before they enter thé channel of

Anderson Creek or the channel of a tributary thereof.

| 18,
CONTEST NO. 6

Dave Liskey, D. D. Liskey,
L. ¥, Hankins and Lloyd L.
Hankins,
Contestants
Va

H, Douglas Whiteline,
Contesteeo

Contestee H. Douglas Whiteline filed herein Statement and Proof of Claim No. 35, where-
in he has assert.e_d a rlght to the use of the waters of Anderson Creek and f.he waters to be étored
in the Whiteline Reservoir ‘in Sections 15, 22 and 23, Township 37 South, Range 9 East, W. k., for
the irrigation of 13.8 acres in the SE% ‘N‘r"}%,, 1.2 acres in the NE} SE}, Section 193 6.0 acres in
the SW& NW%, 0.2 acre in the SE% W%, 27.5 a’cre‘s in the NE% sw}, '30 acres in the NW} SWL, Section
203 all within Townsh‘ip 37 South, Range 10 East, W, M., and water for domestic and stock use,
with a date of priority of 1940. |

To said Statement and Proof of Claim No. 35, Contestants Dave Liskey, D. D. Lisksy,

L. ¥. Hankins and Lloyd L. Hankins filed herein Statement of Contest No. 6 ﬁherein, as a basis
for contest, they allege that the claim shows or attempis to show an apﬁropriation of public
water without permit and contra‘.ry to 1331, in that no permit from the State Engiixeer. is alleged

or shown to so gppropriste such waters,
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20,
CONTEST NO. 8

Dave Liskey, D. D. Liskey,
Le H. Hanking and Lloyd L.
?-Iankma,
. Contestants
Ve
ife Dovglas Whiteline,
Contestee
- Contestee H. Douglas Whiteline filed harein Statement and Proof of Claim No. 374 sherein
he asserted a right to the use of the waters of Whiteline Spring for the irrigation of 1.0 acre
~ in the NIL; L, and 10.0 acres in Lhe SE} NW%, Sect-ion 22, Township 37 South, Range 9 East, W. ey
and doméstic and livestock use with a date of prio?ity of 1888, -
To.seid Statement and Proof of Claim No, 37, Contestants Dave Liskey, D, D. Liskey,
L. o .Hénkins and Lloyd L. Hankins fiied herein .St'atement of Contest No. 8 s Wherein they concede
ihat éontéstee owns the land upon which the spring arises. As a bagis for contest they a.llege_
that the waters of said sprint, are tributary ‘o Andersc'n_, Creek, that no waters theréof are gpplied
to any la.nd withm the NEl NE% of said Section 22 as claixﬁzed by Contestee, and that the priority
dat'e_ of any water rights under said Claim No, 37 should be as of July 20, 1508, the daté of Home-
stead Entry thereon-by, ¥ill Neubert, | | 4
. Tt-appears that the Whlteline Spring arises within the SW} MW} of Section 22, Township
37 \South., Ran‘ge 9 Bast, W. M., and water is diverted at thev"sourt.:é of the spring into a pipe
~1line of 2 ineh diameter, through which it is conveyed to the vicinity of the ranch house and to
-:gtock watering. troughs nearby, and is used for stoclc and: domestic purposes, Ifh also» a.ppears that
the surplus waters of the spring_ have been used for the irrigation of 10.0 acres‘ of meadow hay
and pasture land. | |
Gontesf,ee hereby ic allowed a right to the use of the waters of Whiteline ‘S,pring, gub~
S ject to the 'proﬂsimS' of ‘para.gra.ph 27 hei'ein s for the irrigatidn of 10,0 acres within the SE} -
NW4 R Section 22, Tomship 37 South, Range 9 East, W L., and water for domestie and stock use,
with a date of priorit.y of 1888, - The right for stoclc and domsstic use hereunder to be diverted
directly from the spring, shall be 11mited to not to exceed O. 02 cubic foot per second, measured ~

at the ’point of diversion.

CONTEST NO. 9
Dave Liskey, D. D. Liskey,
L. M. Hankins znd Lloyd L.
Hankins, , o
- : Contestants
‘ v. _

He - Doruglas Whit eliné, A ‘
: Contestee

. GContestee H. Douglas Whiteline filed herein Statement and Proof of Claim No. 38, whero-
in he asserted a right to the use of the waters of & certain ‘spring J,ocaﬁéd in the nmortheasterly

. part of ths NWy NE} of Section 16, Township 37 South, Range 9 Fast, W. M. for-stock use and tha
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irrigation of 3.0 acres of land in the SW} M¥:, Section 15, and 3,0 acres of land in the SE} NE}
of Section 16, same fownship-and range, with a date of priority of about 1888.

To said Statement and Proof of Claim No. 38, Contestants Dave Liskey, D. D. Liskey,

L, Y. Hankins and Lloyd L. Hanking filed herein Statewsnt of Contest No. 9, wherein they contest
the righté claimed by Contestse, particularly in that they assert that the waters of said spring
are tributary to Anderson Creek and are public wablers, subject to appropriation.

It appears that the spring in question, knovn as the Whiteline Upper Spring, is a small
spring flowing normally less than 0.02 cubic foobt per second aﬁd the waters thereof do not reach
the chammel of Anderson Creek except when angmented by surface run-off waters from heavy rains or
relting snow, That beneficial use has been made of the waters of said spring in the irrigation
of the lands claimed by means of a swall diteh diverting within the SE} NEY of Sectionk 16, and in
the maintenance of a stock water trough within the NW: NEY, Section 16, water being pipad thereto
directly from the spring through a 1 inch pipes

Contestes hercby is allowed a right to the use of the waters of Whiteline Upper Spring,
gubject to the proviéions of paragraph é? herein, for the irrigation of 3.0 acres in the swk WL,
Section 15,~3.0\acres in the SEL NE%, Section 16, Township 37 South, Range 9 East, W. ¥., and
for stock use within the N#; NEZ, Section 16, Township 37 South, Range 9 East, W. M., as above
described, with a date of priority of 1888. The right for stock use by diversion herein shall be

limited to the diversion from the spring of not to exceed 0.0l cubic foot per second.

22.
CONTEST NG, 10

Dave Liskey, D. D. Liskey,
Lo ¥, Hankins and Lioyd L,
Hankins,
Contestants
Vo

He Douglas Whiteline,
Contegbee

‘ Statement and Proof of Claim No. 39 wags filed herein by H. Douglas Whiteline, wherein
ﬁe asserted a right to the use of the waters of Anderson Creek for the irrigation of 29.2 acres
of land, with a priérity date of 1888. The land lies along the channel of Anderson Creek and is
" more particularly ésscribed a8 3.2 scres in the SW: NEL, 0.2 acre in Lot 2 (SW: WWL), 12.2 acres
in the SEX WW}, L.l acres in the NB SWE, 6.9 acres in Lot 3 (MW} SW:), and 2.6 acres in the
NWL SEX, all within Section 19, Township 37 South, Range 10 Fast, W. M.
To said Statement and Proof of Claim No. 39, Contestants Dave Liskey, D. D. Liskey,
L. ¥, Hénkins and Llcyd L. Hanking filed herein Stutement of Contest Wo. 10. wherein they contest
the rights claimsd by Contestee on the basis that any irripgation of the landa claimsd has long
gince been discontinued angd no wabter has bsen beneficially applied to said lands during past ysars.
It appsars thabt one of the sarly settiers upont the land, Lucian V. Applegate, consbructed
a dam across the channel of Anderson Creek near the east line of the NEL sW%, Seetion 19, Township
37 Soﬁﬂh, Range 10 Bast, W, l., however the testimony is silent as to the date ¢f construction,

purpose and period of time In use of said dam.
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It appears that the dam was washed out prior to thé year 1935 and has not been re-
constructed. Tt further appears that the chamnel Qf Anderson Creek, through the lénds claimed
as irrigated under Statement and Proof of Claim No. 39, is deeply eroded and at the present time
is a gully varying in depth up to 10 feet and in width up to 20 feet, and that the waters of
Anderson Creek are confined within the banks of this gully.

It therefore appears that beneficial use of the waters of Anderson Creek has not been
made in the irrigation of the lands as claimed, at least since the year 1935, The rights claimed

under Statement énd Proof of Claim No, 39 herein hereby are denied,

23,
CONTEST NO. 11

Dave Liskey, D. D. Liskey,
L., Y. Hankins and Lloyd L.
Hanldins,
Contestants
Ve

Katie E. Whitaeline,
Contestee

Contestee Katie E, Vhiteline filed herein Statement and Proof of Claim FWo, Lo, wherein
there is.aasefted a.right to the use of the waters of Cold Springs for the 1rrigétion of 5.0 acreé
in the SW} SWi, 5.0 acres in the SE: SWi, domestic and stock use, all being within Section 23,
Township 37 South, Range 9 Bast, W. Y., under a date of priority of 1888.

To said Statement and.Proof of Claim No; 40, Contestants D;ve Liskey, D. D, Liskey,

L. ¥. Hankins and Lloyd L. Hankins herein filed Statement of Contest Wo. 11, wherein they concede
t&at Contestee is entitled to a water right for the irrigation of 10 acres of land as claimed,
but assert that the priority date therefor is of Auwgust 7, 1901, the date of Homsstead Entry upon
said lands. As a basis of contest they allege that the waters of Cold Springa are tributary to
Anderson Creek and Swan Lake and that Contestants have prior use to said waters.

It appearé that Cold Springs consists of two separate springs which are located within
the SE% SWi, Section 23, Township 37 South, Range 9 East, W. M., near the south quarter corner of
said Section 23, that the waters of said springs do flow through a natural course and into the
charmel of Anderson Creek near the center of the NW} SE2 of said Section 23, It further appears
that -the normal flow of said springs, during the dry season of the year, is insufficient to flow
down the channel of Anderson Creek beyond the formation of a few pcols for a short distance below
its confluence with Aﬁ&erson Greek, and that only during the wet season when the flow of Cold
Springs intermingles with run-off waters f?oﬁ.heavy rains and melting snow do the waters from
this source ever reach Swan Lake. .

| Contestee is allowed a right to the use of the watersa of Cold Springs, subject to the

provisions of paragraph 27 herein, for the irrigation qf E.O'acres in the SW} SW%, 5.0 acres in
the SEZ SWL, Section 23, Township 37 South, Range 9 East, W. H., with a date of priority of 1888.
The right for domestic use asserted by Contestee in Statement and Proof of Claim No, Lo

hereby ia denisd,
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R. D. DEHLINGER, RT. 2, BOX 711, KLAMATH FALLS, OREGON

Claimant filed herein Statement and Prcof of Claim No. 1, wherein he aa(séi'ts a right
to the use of the waters of Anderson Creek and Yellow Ja;cket Spring for stock use upon 1ands
owned by claimant, described as Lot 1, Lot 2, S} Lot 3, 5% NE}, SEY NWd, and SEY, Section L
SW: W%, wi SW:, SEY SWk, SW: SEL, Section 3; NW: NE%L, S3 NEL, and W%, Section 10, all within
wanship 37 South, Range 9 East, W. M., with a date of priority of 1880 or thereabout.

It appears thab Beneficial use has been made of thé watars of Anderéon Creek and Yellow
Jacket Spring for stock purposes by means of a swall gtock pond of approximately 0,10 acre-foot
capacity, ‘constructed in the chamnel of Anderson Creek just below Yellow Jacket Srring, about 700
Peet south of the north line of Lot 2, Section L, Township 37 South, Range 9 Fast, W. M,

It further appears that no contest has been filed herein to se;id Statement and I;roof o;ﬁ‘b
Claim, therefore, subject to the pfovisions of paragraph 27 herein, clailmant i1s allowed a right
for the storage for stock purposes of not to exc’éed 0.10 acre-foot of the waters of Anderson
Créek and Yellow Jackebt Spring in a certain stock pond hereinabove described, with a priof'itj
date of 1880.

25,
CORNELIUS L. JANSSEN, OLENE, OREGO

Claimant filed herein Statement and Proof of Claim No, 16, wherein he asserts a right
to the use of the waters of Janssen Spring for the irrigation of 5.0 acres in the SW: SW%, Section
11, and 1.0 acre in the NE: W, 2.8 agres in the MWl m?;, Section 1ly, Township 37 South, Range
9 East, W. M., stock and domestic use by appropriation, with a date of priority of 1898. “

Janssen Spring arises within the WW} SE} of Section 11, Township 37 South, Iiange 9 East,
LA M.‘ s upon land owned by claimant., The stream formed by the waters of this spring flows in a
general southwesterly direction for approximately 1/2 mile down a steep hillside and past the
Janssen residence and buildings, to emerge in a small valley where the channel turns ﬁorthwestér—-
1y for about 3/h mile to its confluence with Anderson Creek about 500 feet nérth of the center of
Section 10, Township 37 South, Range 9 East, W. l. The stream flows in a well defined channel
throughout its entire course, except for a short section within the SW: SW} of said Section 11,
through an irrigated area where the channel separates into several branches for a distance of
about 1,000 feet, again joining into one channsl near the lower end of the irrigated area.

A stock water trough has been maintained just below the spring within the NW4 SEX of
sajia Section 11, into which water is diverted ‘diréctly from the spring through a short section of
pip’a,lthe overflow from the gtock trough returning to the stream a short distance below the
spriﬁé.

A shallow well or cistern has been constructed near the channel of the stream within
thé SEZ, SW%; of said Section 11, into ’which part of the water of the stream infiltrates, from
which water is conveyed in a pipe line to the residence and buildings located within the S sW:

of said Section 11, where it is used for domestic purposes,
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A gardenvarea of about 1.0 acre within the NE: N#} of Section 1l and a meadow pasture
; area of 5.0 acres in the SWi SW:, Section 11, and 2.8 acres in the &1 NWl of Section 1k, Town—
ship 37 South, Range § FBagt, W, Eo, is irrigated by diverting the waters of the stream by means
‘of small, temporary dams and ditches. (Ses Report of Geo. V. Naderman on Water Supply and Water
Use, Page 10, Volume ITI cf this proceeding. ) |

I% appears that beneficial use of the waters of Janssen Spring and spring stream has
' been made and no contest has been filed herein to said Statement and Proof of.Claim. Therefore,
iﬁ accordance with the provisions of paragraph 27 herein, claihant hereby is allowed a right to
the use of the water of Janssen Spring and spring stream for the irrigation of 5.0 acres in the
SW% SW:, Section 11, 1.0 acre in the NBEL NW} and 2.8 acres in the NWq 7%, Section 1h, iownship
37 South, Range 9 East, W. M., and watsr for domestic use within the S% 5P of said Section 11,
and water for stock at the stock trough sbove described, with a date of priority of 1898. Said'
right for domestic urs and water for stock use in the above described stock trough shall be
‘limited t0 a diversion for each use of not to exceed C.Ol cubic foot per second, also ﬁhat the
overflow from said stock trough shall be rebturned to the stream so as to prevent any umecessary

waste of water.

26.

HATTIE E. MARSHALL, RT. 2, BOX 809, KLAMATH FALLS, OREGON

Claamant Hattie E. Marshall filed herein Statements and Proofs of Claims Nos. 26 to 32,

inclusive.
STATEMENT AND PROOF OF CLAIM NO. 26

In Statement and Proof of Ciaim No. 26, there is asserted a right to the use of the
waters of Brookside Spring for the irrigation of 9.0 acres in the NE} SW%, 8.0 acres in the SE}
sw%, 18.0 acres in the NE} SEY, 15.0 acres in the WW} SEY, 29.0 acres in the SW} SE}, and 1.0 acre
in the SE; SE4,.Section 31, Township 37 South, Range 10 East, W. M,, and water for domestic and
stock use, with 2 date of priority of 1870. |

‘ It . appears that beneficial use has been made of the waters flowing from said spring for
doheétic purposes at the ranch buildings within the SE: NE}, Section 36, Township 37 South, Range
Q East, We Moy and in the irrigation ofbthe lands claimsd‘énd that no coﬁtest has been filed
herein to said Statement and Proof of Claim No. 26, therefore, subjeot to the provisions of para-
gfaph 27 hérein, claimant is allowed a right to the use of the waters of Brookside Spring for the
irrigation of 80.0 acres of land as hereinbefore described, and water for domestic use, with a
date of priority of 1870. The right for domestic use hereunder shall be limited to the diversion
of not to exceed C.01 cublc foot per sec sond and shall be appurtenant to the SE: NE3, Section 36,
Township 37 South, Range 9 East, W. H. '
STAT&EENT AND PROOF OF GCLATH NO. 27

In Statement and Proof of Claim No. 27, clalmant has asserted a right to the use of the

waters of Cabin Creek for the irrigation of 2.0 acres in the SW: SEZ, Section 253 8.0 acres in the

NW: NEL, Section 36, Tomship 37 South, Range 9 Fast, W. M.; 9.0 acres in Lot L (SW SW3), L.0 -
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acres in the SE% 5W:, 15.0 acres in the Swi sEX, Section 30, 38.0 acres in the NW: NEX, 9.0 acres
in the SW} NE}, 38.0 acros in the NE} WF3, 2.0 scres in Lot 1 (W W), 17.0 acres in the

SE} MW}, Section 31, Township 37 South, Range 10 Fast, W. ¥., and for domestic and stock usge,
with a date of ﬁriority of 1870,

It appears that beneficiai use of the waters of Cabin Creek has been made to the extent
of the irrigation of 70.0 acres of land, énd that no contest has been filed herein to said State-
ment and Proof of Claim No. 27, therefore, subject to the provisions of paragraph 27 herein,-a
right.is allowed to the ﬁse,cf the waters of Cabin Creék for the irrigation of 9.0 acres in Lot L
(swh sw), 4.0 acres in SE} SW%, Section 303 38.0 acres in WE: NW%, 2.0 acres in Lot 1 (\w} nW3}),
17.0 acrce in SBEX WW, Section 31, Towmship 37 South, Range 10 East, W. M., with a déte of prior-
ity of 1870,

The right ssserted for domsstic use in Stabtewent and Proof of Claim No. 27 is denied.

STATENENT AND PROOF OF CLAIM NO. 28 |

Claimant filed herein Statemeﬁt and Proof of Claim No. 28, wherein there is asserted a
fight to the use of the waters of Spear Spring course for the irrigation of 10.0 acres'bf land in
Lot 2 (MW} NEL), Section 6, Township 38 South, Renge 10 East, W, M., stock and domestic purposes
by appropriation and usé,‘with a priority date of 1870.

Tt appears that beneficial use has been made of the run-off waters from said watercourse
in fhe irrigation of the lands claimed and that no contest has been filed herein to said Statement
and Proof of Claim, therefore, subject to the provisions of paragraph 27 herein, ciaimant is
allowed a water right from said Spear Spring course for the irrigation of 10,0 acres within Lot
é (xw NEL), Section 6, Township 38 South, Range 10 Fast, W. Y., with a date of priority of 1870.

The right of domestic use asserted herein is denied.

STATENENT AND PROOF OF CLALN KO, 29

Statement and Proof of Claim No. 29 was filed herein by claimant, wherein a right is
agsserted to the use of the waters of Chitwood Spring course, located near the center of the
SE3 SW%, Section 6, Township 38 South, Range 10 East, W. M., for stock and domestic purposes by
appropriation and use, with a priority of 1870.

It appears that said Chitwood Spring arises near the center of the SEY: SW%, Ssetion 6,
Township 38 South, Bange 10 East, W. M., upon land owned by claimant and by reason of‘seepage
and evaporation; does not flow in any channel uvpon adjacent property, therefore the water of this
spfing belongs to the owner of the land upon which the spring arises.

STATEVENT AND PROOF OF CLAIN NO. 30

In 5ta£ement and Proof of ClainiNo.'BO h;rein filed, there is asserted a right to the
use of the waters cf Hovey Spring course, fﬁrmerly known as Surveyor Spring} for domestic and
stock purposes by appropriation and use, with a date of priority of 1870.

| _It appears thal said Hovey Spring érises within the NE% SEL, and near the NE corner
thereof, of‘Section 27, Township 37 South, Range 9 East, W. M., upon land owned by claimant and,
by reason of segpage and evaporation, does nob flow)in any channel upon adjacent properfy, there--

fore the waters of this spring belong to the owner of the land upon which the spring arises.
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STATEMENT AND PROOF OF CLAIM NO. 31 ‘ '

In Statement and Proof of Claim No. 31 filed herein, claimant has asserted a right to
the use of the waters of Edgewood Spring for stock and d;mestic use by appropriation, with a date
of priority of 1870.

It asppsars that Edgeﬁood Spriﬁg iz the larger of a group of springs which arise on the )
southern slops of Edgewood Mountain, near the center of Section 6, Township 37150uth, Hange 10
Fast, W. Y., upon lands owned by claimant herein, and that the waters thereof unite to form
BEdgewood Creek which deoas flow off of property of ciaimanto

It fwrther appears that claiment has made no diversion of said waters for any purpose
but that steck drink directiy {rom the springs and stream. Claimant hag thé legal right to water
stock from the springs and stream formed by wabers floﬁing from the springs, upon hey lands,

STATEMENT AND PROOF OF CLATH NO. 32

In Statewent and Proof of Claim No. 32 filed herein, there is asserted o right to the
use of the waters of Deer Spring for domestic and stock pwrposes by appropriation and use, with
a priority date of 1570.

It appears that Deer Spring is in reality two springs which arise within the SW: ¥E%
and near the NW corner thereof, of Section 35, Township 37 South, Range 9 East, W. M., upon lands
omned by claimant herein, and by reason of seepsge and evaporation, the waters thereof do not
flow in any channel upon adjacent property, therefore the waters of these springs belong to the

owvner of the land upon which the springs arise.

27,
DUTY OF. WATER, HEAD OF WATER FOR YRRIGATION USE

The right to the use of water for irrigation purposes, as herein defined, except where
the right was initiated by applicaticn td the State Engineer for a permit under the 1909 Water
Code, shall entitle the owmer thereof to the diversion of a quantity of water which may be applied
to a beneficial use upon his lends to which such rights are appurtenént; provided that the quantity
of water diverted, except when storage water is being used, shall not exgeéd one-fortieth of a
cubic foot per second per acre of land irrigated, prior to June 15, and one-eightieth of a cubic
foot per second per acre of land irrigated after June 15, of each year; with a total limitation
during each irrigation season of three acre feet per acre;.all to be measured at the point of

diversion from the stream or source of supply, or the nearest practicable place thereto.

DOMESTIC USE

. Where & clailment in this proceeding asserted a right to the use of water for domestic
purpoges and the same was allowed a3 domestic use 0% for domestic purposes, it i3 to be understood
thatAthe claimant has a right to the use of water ‘or household purposes, the irrigation of a
lawn, and water for such animals as ave required for proper sustenance of the family, and where

a right was allowaed hersin for domsstic use and a definite quantity of water was not allowed in

the specific finding herein the claimant is alloved not to exceed 0.0L cubic foot per second,
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STOCK USE BY DIVERSION

Vhere a claimant asserted a right to the use of water for stock use or stock purposes
by diversion and it was allowed herein, it is to be understood that the claimant has a right to
the use of water for such animals as are essential for the proper sustenance of the family and
also water for stock when the clﬁimant iz engaged in the raising of livestock or when the claim-
ant vakes in livestock for pasturage. Vhere a definite gquantity is not set forth in the gpecific
finding hersin, the claimant is allowed a right to divert for this use not to exceed 0,015 cubic
foot per second; provided, that where a right was allowed herein for irrigation purposes through
the éams ditch, pipe-line or other means of conveyance, no additional water shall be diverted

for stock use while water is being diverted for irrigation purposes.

pu

DOMESTIC AND STOCK USE

Where a claimant asserted a right fc the use of ﬁater,for botﬁ domestic and stock
purposes and it was allowed herein, it is understood that domestic use includes only wate¥ for
household use and for the irrigaticn of a lawn, and where a definite quantity is not set forth
in the specific finding herein the claimant is al}owed not t§ exceed 0.02 cubic foot per second

for both domestic and stock purposes.

STOCK USE WHERE MO ARTIFICIAL DIVERSION IS 1ADE

In this proceeding, severél claimg have been filed asserting rights by appropriation
to the use of waters for stock purvoses where no diversion is made but stock drink directly from
the stream or other waters as they exist upon claimant's land. .

No specific findings have been made herein to such asserted rights for the reason that
livestock ralsing is one of the principal industries of this wvwicinity and it has always been the
practice for stock to drink directly from the waters as they flow through or exist upon lands
being used for the pasturing of stock. Anyone owning lands upon which there exists water natural-
1y, has the right to use such water, as long as 1t is naturally available, for stock use by al-

lowing stock to drink directly therefrom,

DUTY OF WATER FOR RIGHTS EVIDENCED BY CERTIFICATES OF WATER RIGHT OR BY PERMITS

Claimants who have asserted rights to the use of water evidenced by certificates o?
wa&er‘right, as allowed herein, or based upon a pérmit which right has not been perfected, are
limited to‘the diversion of the gquantity of watér at the rate set forth in the respective certif-’
icates and permits; ﬁrovided, that the total quantity for irrigation use unless otherwise pro-
vided in the certificate of water right or pefmit is limited to 3.0 acre-feet per acre during
any'irrigation seagon. |

The quantity of water which any claimant herein is entitled to divert for any use,
which right iz vested, is limited %o the present capacity of the ditch, canal, or conduit uged

to convey the water. .
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28,
. ROTATION

To get a sufficient rate of flow or head of water, the water waster may arrange such
system or systems of rotation as may be best applicable:_ (1) By giving a greater amounﬁ of
water to a,water uger for a proportionately less time; prgvided, that the giving of such greater
amount dees.nat infringe upon any of ihe rights affirmed by this prbceeding or any rights sub-
sequently lnxtxated, (2) where two or more water users agree as ‘between themselves ag to the
manner of said rotation in the use of Wa ter and snch agreement is in writing and filed by =uch
water uscrs with the watér ﬁaster, éﬁd such rotation system shall not interfere with the prior
rights of‘any'waﬁer user not inc1uded‘in the rotation plan, the waier<ﬁaster shail distributé "
the water according’to such agreement. - |

To get a suffiéient head of water where there is no agreewsnt providing for a sysﬁem -
of rotation, the watef master may'arra;ge such water_usgrs‘in grdups or systems of rotationg
first, giving the water user who is,fiEst in priority in such group a quankity of water squal to
the combined appropriations of all water uszers in said group or system for a leagth of time
bearing the samwe ratio to the whole time required to make the complete‘rotation of the whole
group of water users as the said appropriation of said water user bears to the combined appro-—
priations of said group, and next, serving another water user with a like quantity for hls
proportionate tlme, and sokon wntil all the water users of the said group or system are served,
then the distribution of waber shall be repeated in the same manner throughout theflrrlgaticﬁ‘
seasony provided, thst nd system of rotation shall be established by the water master without
the consent of the water users, except by order of the Circuit Court after an 6pportﬁnity to he
heard; provided, always, that such arrangement of groups or systems of rotation shall not inter-
fere with prior rights of any water user not 2 member of such group or system.

The totalﬁquantity of water measured at the source of supply where rotation is practiced
shall not exceed, except where otherwiée provided'herein,‘B»O acre-feet per ac#e dpring any irri-

gation season,

n 29,
TRRIGATION SEASON

The irrigetion season hercby is fixed as beginning on March 1S, and ending on Septegber

30, of each year.I

30.
DGMESTIC'USB, DOVES TIG AP STOCK USE, STOCK USE

The right to divert and use the waters of Swan Lake and its tributaries as allowed

herein for d&meétic, domestic and stock, or stock purposes shall continue throughout‘the y2ar.

31.

RIGHTS APPURTBMANT TC LANDS
© Tha righte to the use of water forvirrigatienxpﬁrposes=ag hereby confirmed are ap-

purtenant {0 the 1ands ‘herein described, dnd the rights to the use of the waters of 5!&n Lake
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and its tributaries by virtue ol such righﬁs are limited and confined to irrigation of the lands
describeg_herein to the extent of said lands herein set forth, and the’prioritieé of rights
hereiﬁ cénfifmed confer no right of use of the waters 6f said lake and its tributaries on any
lands other then those spaecified tracts to which such rights are herein set forth as appur-
tenant, and sach and evéry'perscn, ésscciation, or corporation shall be and hereby_is prohibited,
restrained, and enjﬁined from diverting and using water from said‘lake or its tributaries on
such othér lands withoutklawfui pérmit first obtained from the State Engineer.

: The rights to the use of water for other useful and beneficial purpcses as hereby
confirmed are appurtenant to the lands herein described, and the priorities of rights herein
ccnfirméd éonfer no right of uée'of tﬁe waters of sald lake and its tributaries on any lands
cther thén those gpecified tracts to which such rights are set forth herein as appurtenant, and
each aﬁd every person, associaticn, or corporstion shall be and hereby is prohibi%ed, restrained,
and enjéined from diverﬁingwand using water from said lake or its tributaries on such other lands

without lawful permits or licenses first cbtained from the State Engineer or Hydroelectric Com-

migsion of Oregon.

32,
DIVERSIONS GOVERNED BY PRIORITIES AND BENEFICIAL USE

Except as ctherwise determined herein, the order of the rights of the respective claim-
ants of-ihe waters of Swan Lake and iﬁs tributaries, and in which order they are entitled to
divert and use said water, shall be and is according to the date of the relative priority éf the
rights as herein set forth and determined, and the first in order of time according to the date
of relaﬁive priority shall be and is the first in order of right, and so on, down to the date of
the latest priority, and those having prior rights are entitled to divert and use the waters of
'said 1a?e and iﬁs tributaries, ﬁhen necessary for beneficial use in comnection with the irriga-
tion of their respective lands, or other useful and beneflcial purposes for which they are
allowed}a right of uge at all times against those having subsequent rights, without let or
hindranée,’and whenever the water is not required by the claimant having a prior right to its
use for the purposes for which said water was appropriated, he mst and shall peruit it to flow
down the natural channel of the stream as it was wont to flow in its natural course, without
hindrance or diversiongthereof, and those having subsequent rights are entitled to the use of
such water and to divert the same to the exﬁent of their rights, according to the 6rder of prior-
ity ofitheir rights; and at 2ll times the waters diverted shall be beneficially, economically,
and.reasonahly used without waste by those having a right to the use of such water, and no |
rights of appropriation are hereby confirﬁed to divert a greater quantity of water into the head
of the ditch, canal, or conduit of the claimanthhaving a valid right to divert the water than

such claimant can beneficlally use for the purpcses to which the water is to be put.

33.
To summarize and supplement the specific findings herein, the rights of the claiments

to the use of the waters of Swan Lake and its tributaries, as determined herein, are arranged
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in tabulated form with the datés éf relati;e prioritj of such appropriations, the quantity of
water alldﬁed, the number of acres to which such appropriations are applied, the use or uses
to Whiéh said water is applied, the name of ditch or other means by which the water so appro-
'priated h&s been divértéd » ‘the nama of the stream or 'othér source from which the water hé,s
been uéeé and the &esériptio;n oi; the lands upon which wa’q_ér has been used; the tabulated. rights
of each appropriator being set opposite and following his name and pdét‘offigétaddress, as

follows, to-wits
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Name and Postoffice Address
of Appropriator

Date of
Relative
Priority

- Amount
Cubic Feet
Per Second

Number
Acres

Name of Ditch

Stream

Description of Land or Place of Use

Dehlinger, H. D.
n Bte 2, Box 711
Im Klamath Falls, Oregon
¥ Proof Mo, 1
Q(See Findings,
Paragraph 2))

~Devineenzi, Albert R
and Irene J.
P. 0. Box Ik
Olens, Oregon
Proof No. 2
(See Findings,
“ Paragraph 15)

Devincenzi, Albert R.
and Irene J.

g;P.'O. Box Lk

w Clens, Oregon

N Proof No. 3
(See Findings,
Paragraph 16)

1680

Cla)

1873

1880

1883

1885

1887

1888

1891

0.10
acre-
foot

Storage

dm denie

133.3

80,0

5.0

70.0

170.0

138,0

5.0

Stock

Irrigation
and Stock

Irrigation
and S tock

Irrigation
and Stock

Irrigation

and Stock .

Treigation
and Stock

Irrigation
and Stock

Irrigation
and Stock

Stock pond

Unnamed

Unnamed

Unnamed

Unnamed

Umnamed

Ummanmed

Unnamed

Yellow
Jackst
Spring
and
hnderson
Creek

Ydgewoed
Crack
and
three
wmaned
streams

Edgewood
Creek
and
thres
mnamsd
gtreams

Edgswood
Crosk
and
three
unnamed
streams

Edgewood
Creek
and
three
unnamed
streams

Edgewood
Creeck
and
three
umaned
streams

Edgewood
Croek
and
three
unnaned
gtreams

Edgewood
Creek

three
unnamed
streang

Lot 2 (W% NEL)
Section U,

T, 37 So, Re 9 Ec, W‘ Mo

13:h acres in WB:
30,0 acres in WW:
11.2 acres in SWE S
39.h4 acres in SEY
Section 8,
39.3 acres in NEX NEZ
Section 17,

T' 37 S', R. 10 Eu’ W. x.

10.0 acres in s i
40.0 acres in SW-
Section ]6

Tc 37 S., Ra 10 E.’ W.

acres in SEL wod
Sechion 16,
Sc, lbo 10 Eu, Wa

5.0

acres in NW: SWx
acres in Sl3 SWx
Section 16,

To 37 SO~, Ro 10 Ea’ W.

10,0
'30.0

5.0 acres in S‘.’J,ll N}
5.0 acres in NW; SW=
Section 8,
acres in S7: NE:
0 acres in SEZ NEL
acres in NEi SE3
0 acres in nwl SEX
Sectlon 17,

Ses Ro 10 E., W,

10.0
Lo.0
10,0
L0.0

T, 37
18.0
Lo.0

10.0
0.0

acres in NB: MW
Section 16
acres in SE “W?
acres in “Wf S
acres in SELL SEt
Section 17,
Ta 37 Sy R, 10 E,, W,
5.0 acres in SW: SW}
Section 9,
T_O 37 S', Ro 10 Ea, W.
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:

Liskey, D. D.y and
Liskey, Bevo— MaudcE
Klamath Falls, Cregon

Proofs Nos. :
17, 18, 20-2L, inc.
(See Findings
- Paragraph 135

N

 Clainms dented,

Spring

Name i’;dAl;gz?pfg::o:‘dd““ ) é?}%?-i%} S&E%}E; [ NX;‘:B:" Use Name of Ditch Stream Qgscrlptlon of Lan'd or Place of Use
Devincenzi, Albert R, 1901 8.6 | Irrigation |Umamed  [Edgewood 8.6 acres in SW} SWi
~and Irens J. and Stock [Crasik Section 8,

Proof No. 3 ard thres |T. 37 5., R, 10 E., W, M.
Y% (Continued) o unnamed ~ e ‘
) gireams
h .

1 .
§ : 1907 18,4 | Irrigatien |Umamed  [Edgewood | 18.L acres in NE} SEY
3 ' ang Stock. Creek Seetion 8,
N . alld bhl‘ee Tc 37 So" Rc 10 Eo, W. Mc
unnamsd g - -
atreans )
1887 Domestic Pipe line [Edgewood S®% Wi, Section 8, -
‘ Crazck T 37 Sq, R. 10 E, . Ws Ea«
g 1887 0.5 Stock ‘and . [Edgewood NW: SW%, Section 8,
N acre- Stock pond Sreek T. 37 S.y R. 10 E.y, W, M.
foot and B ' :
Storage unnamed
: stream

Hankins, L. ., and Claims denied. .

Henkins, Lloyd L.

Route 1 B

Bonanza, Oregon

Proofs Nos.

-k %o 15, inc.

(See Findings, :

Paragraph 13) 7

Janssen, Cornelius L. 1898 8,8 |Irrigation |Unnamed  Janssen = 5.0 acres in SW% SW:
‘o Olens, Oregon - . o ~ Spring ' Section lli ' :
% Proof No. 16 Cresk 1.0 acre in NE HW%
{See Findings 2.8 acres in NW} NWL
N Pparagraph 2¢3 Section 1li,

T. 37 So, R, 9_Ep, v. M."
1898. . -+ 0,01 Domestic Cistern  Janssen St SW%, Section 11,
. creek Creek T
1898 0.01 Stock - ‘|Pipe from {Janssen Nw: SEZ, Seetion 11,
' spring

Tc 37 Sn". Ro 9 Eo, Wi Mi-

SWAN LAKE - Fage 47



Name and Postoffice Address
of Appropriator

Stream

Descriptlon of Land or Place of Use

Lisksy, D. D., and

- Liskey, Bawae MaudeE
(Continued)
Proof No. 25

(See Findings,
Paragraph 1)

Marshall, Hattie E,
Rt. 2, Box 809

3 Klamath Falls,

¥ Oregon

Q Proof No. 26
See Findings,
Paragraph 26)

20692

Proof No. 27
iiSee Findings,
S Paragraph 26)

Awended 8'1 Decree
Vol. 14, p.6CZ

» Proof No. 28
‘g(See Findings,
n Paragraph 26)

l:::::l:i Cﬁli:il::’ ‘ll"r;tet NX::L): * Use Name of Ditch
Priority Per Second
Oct. 20, |500.0 Storage
1917 aere-
feeb
'Notﬁ: The ve right 1s in conformity
: with Certificate of Wabter Right
reccrded in Vol. 8, page 8279,
State Record jof Water Right| Certif-
icates,
Oct. 20, |500.0 |598.0 | Irrigation Unnamed
1917 acre-
feot
Dec. 3, Irrigation Unnamed
1917 ‘

Note: This|right is in conformity with
Certificate Vater Right recorded
in Vol 10, 11451, State
Record |of Water Right Certirficates,
except [in that priority date of
right to use of stored water is
herein |changed to conform with
priority date of right to store
said water.

1870 80.0 | Irrigation |Unnamed
L 1870 0.01 Domestic
1870 70.0 |Irrigation  |Unnamed
}32.¢
1870 10,0 |Irrigation
194

Veadow
Lake
Drainage
and a
Tribubary
to Swan
Lake
diverted
in the
NW: NEL
Section
12,

T, 37 5.,y
R. 9 E.,
W, M.

Reservoir
Storage

Direet
flow of
Yesdow
Lake
drainage
and a
tributary
to Swan
Lake, as
gbove
described.

Brooksida
Spring
and Cresk

Brookside
Creek

Cabin
Creek

Speaf
Spring
Course

Reservolr located within
SE: SW:, Section 17,
and NW3, Section 20,

T, 38 S., R. 10 E,, W, M.

SE% NEX
NE:; SEX
SE: SE%
12,
By

1L.0
0.0
Lo.o

acres in
acres in
acres in
Sectlon
T. 386 S., R. © We M,
SW% N

I\}W% SW§

17,0
L0.0
40.0
33.0

27.0
38.0

acrsg in
acres in
acres in
acres in SE%
Section 7,
acres in NV: SW=
acres in SWZ SW%
Section 1'?i
acres in MW
acres in SW;
acres in SE%
acres in NE:
acres in S.¥
acres in NW;
acres in E@ SE%
acres in SEy SEj
Section 18{
acres in NW;
Seetion 20,

T. 38 5,, R, 10 E,, W,

31.0
10.0
30.0
10.0
LC.0
ho.0
10,6
40.0

8.0 i

9.0 acres in NE% Sw:
8.0 acres in SE: SU+
18.0 acres in NE% SE£
15,0 acres in NW; SEZ
29,0 acres in SW% SEL
1.0 acre in SE: SE
Section 31,
T. 37 S., R, 10 E,, W, 1L,

SE% NE%, Section 36,
T, 37 Soy R O Eo, . M,

9,0 acres in Lobt L
(swk swg)
4.0 acres in SE: SW%
Section 30
3800 acres j.rl NE?;
2.0 acres in Lot
(W% Nw3)
17.0 acres in SEX
Section 31,
T, 37 S.y, R. 10 E., W, M.

W
1

2

10.0 acres in Lot 2
(N3 NE2)
Section 6,
T, 38 8., R. 10 E., W, ¥.
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Name zl;dAl;)t;srt::g::oi\ddress 13:?5?:?3 l(’:;:rl%{ %‘}:ﬁ NX;’;Z: ¥ Use Name of Ditch Stream Description of Land or Place of Use
Marshall, Hattie E. Note: Opwing risisng on claimant®s land and not
(Continued) flowing off in well defined channel.
Proof No. 29
(See Findings
Paragraph 265
Proof No. 30 Note: Spring rising on clailmant's land and not
(See Findings, . flowing |off in|well defined channel.
Paragraph 265 .
Proof Neo. 31 Hote: OSpring rises| on claimant®s|land, no actual
(See Findings diversidn of whter has been made.
Parsagraph 265
Proof No. 32 Note: Spring rising on claimant's land and not
(Ses Findings flowing off in|well defined chammel.
Paragraph 26) \
Whiteline s Ho Dduglas Application No. R-20521
P. 0. Box 42 Permit No. R«801
Olene, Oregon
Proof No, 33
(See Findings,
&:‘Paragraph 17)
o ‘ .
N Proof No. 3L 1888 90.7 | Ivrigation |Pondage  |Anderson 4.0 acres in NW: SE%
(See Findings, and Stock  |above old [Creek 17.6 acres in sw% SE
Paragraph 17) Whiteline 12.li acres in SEZ SE§
_ dike Section 151
35.1 acres in NE: NE}
5.2 acres In Nsﬁ NEL
0I8 acre 111 4 NE4 .
Section 22 1
13.9 acres in NW: NW%
1.7 acres in SWg NW
Section 23,
T. 37 So, R.‘ 9 E.’ WO.MO
Proof No. 35 Application No. 19705
(See Pindings Permit No. 15316
Paragraph 185
Proof No. 36 Claim denied.
(See Findings
Paragraph 195
Proof No, 37 1888 10,0 |Irrigation  |Unnamed  Whiteline | 10.0 acres in SE} NW:
XSee Findings Spring Section 22,
§ Paragraph 20) | Creek  |T. 37 S., R. 9 E., W. M,
26694 -~ 1888 0,02 Domestic Pipe line Whiteline | SEI MW%, Section 22,
and Stock Spring T. 37 So, R. 9 Eo, We Mo
Proof No. 38 1868 - 6.0 |Irrigation |Umnamed  Whiteline | 3,0 acres in 5Wh NWX
" See Findings _ Upper Section 15 1
9 Paragraph 215 Spring 3.0 acres in SE; NE}
Creek Section 16,
. TO 37 So’ R. 9 Eo, W. Me
20694 -+ 1888 " Stock Pipe 1ine Whiteline | NW} NE}, Section 16,
i Upper T. 37 So’ R.. 9 Eo, W, ¥,
Spring ‘
Proof No. 39 Claim denied.
(See Findings,
Paregraph 22)
Whiteline, Katie E. - 1888 10.0 |Irrigation |Ummamed [(Cold 5.0 acres in SWx SW%—
, Bte 1, Box 1116 Springs 5.0 acres in SE7 SW:
» Klamath Falls, Oregon Section 23,
S Proof No. L0 ' | To 37 Sey Re 9 E.y W. Mo
See Findings,
Paragraph 23)
138 . SWAN LAKE - Page L9




And the State Engineer of Orsgon, being fully advised in the
premises, it is hereby CONSIDERED AND CRDERED that the relative rights of
. the varicus claimants to the use of the wabers of Swan Lake and its trib-
utaries be and the same are hereby determined and ssttled as set forth in

the foregomg Findings and Order of De wrmin'\b-m.

Dated at Salem, Oregon, this 28tk day of July, 19L49.

HAS, . STRLCI{?JI" W

diake pote om Tl g g an
SLELE ANLIEsr
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Paragraph Findings Tabulation
Name Proof No, No. Pge No. Pg_& No.
Dehlinger, R. D, 1 2k 38 L6
Devincenzi, Albert R. 2 15 2l . L6
and Irene J. 3 16 25 L6
Hankins, L. if. h=15 ine. 13 8 SN
and Lloyd L.
Jangsen, Cornelius L. = 16 | 25 38 47
 Liskey, D. D, and Dave  17-2h inc. 13 8 h7
25 I 21 : L8
Earshall, Hattie E. 26 26 39 L8
’ 27 26 39 48
28 26 Lo L8
29 26 Lo Lo
30 26 Lo Lo
31 26 1 L9
32 26 s R Lo
Whiteline, H. Douglas 33 17 31 L9
: ' 3L ‘ 17 31 L9
35 18 33 Lo
3% 19 3k L9
37 20 35 L9
38 21 35 Lo
39 22 36 Lo
Whiteline, Katie E. Lo 23 37 L9

¥ o
¢
=3





