» BE IT REMEMBERED, that at a regular term of the Supreme Court of the State
of Oregon, begun and hseld at the court room in the City 65 3alem, on the first londay
the 1st day of Maroh, 1909,

WHEREUPON on this Tuesday, the 10th day of August, 1909, the same being the
Forty-seventh judieial day of said term, there weréMﬁ;é;enf;

Hon. Frank A. Moore, Chief Justice,

Hon. Robert Eakin, Associate Justice,

Hon. Thomas A. McBride, Assoclate Justice,
Hon. Woodson T. Slater, Associate Justice,
Hon. William R. King, Assoclate Justice, and
J. C. Moreland, Clerk.

when the following proceedings were had:

Annie C. Hough, Mary J. Kittredge, Merion Conley,
W. H. Hayes, J. M. Hayes, John Hayes, A. C. Geyer
and W. H. McCall, Plaintiffs and Respondents

Ve

S. A. D. Porter, C. D. Porter, Administrator, Daisy
Porter, Widow, and W. F. Porter, E. A. Porter and
Carl D. Porter, Minor Heirs, of S. A. D. Porter by
Daisy Porter, Guardian; P. G. Chrisman, John C,
Porter, and James G. Porter, his Guardian; F. M.
Chrisman, B. F. Lane, Jennie Lane, C. C. Jackson,
Occidental Land & Improvement Company, a Corpora-
tion , and Chewaucan Land & Cattle Company, a Corpo-
ration, its Grantee; P. W. Jones, C. E. McKune,
Mary C. Brown, and E. D. Lutz,

Defendants and Appellants
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Appeal from
Lake County.

and

George Durgnd, L. Huesman, Morris Ranner, Lucinda
Bgli, John Partin, Jr., George H. S5mall, L. P.
Klipnle, Emil Egli, Henry Bgli, Martie Ward, Ang-
eline West, Mary ®mamll, James M. Martin, J. M.
Sherer, Lulu Corum LaBrie, Isa M. Corum, Jewell
D. Corum, Maude Small, Walter C. Buick, J. Hall,
Corinna Buick, C. D. Buick, E. X. Henderson, R.
E. Smith, J. A. Smith, J. C, Harrow, J. M. Small
and F. F. McCarty,
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Defendants and Respondents.

This cause having been heretofore tried, argued, and submitted to the court
upon and concerning all the questions arising wupon the transcript, record, and evidence,

and then reserved for further consideration. And after an opinion by the court had been

f?}?d, a petition for rehearing by respondent Geo. H. Small, having been duly considered
by the court, and the court having now Auly considered all the said questions as well as
the suggestions made by counsel é@ their argument and briefs, and the said petitions

for rehearing, finds that there is PARTIAL ERROR as alleged, It is, therefore, ordered,
adjudged, and decreed by the court that the decree of the court beloﬁ in this cause ren-
dered and entered be, and the same is, in all things, except as is hereinafter affirmed,
REVERSED AND SET ASIDE.

And the court having duly considered all the evidence herein, makes the follow-

ing:
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FINDINGS OF FACT:

1= Silver éreek rises in Township 31 South, Range 14 East, on the slope im-
mediately north of Sycan Marsh, in Lake County, and flows northerly for a distance of
about 25 miles into a marsh formerly called Paulina Marsh, entering ét a point near the
corner of Section 2 in said township and range. The west branch of Silver Ereek rises
in Township 30 Range 14 East, and flows into the main channel nesar the northwest cormer
of Section 29 of the same range. Bridgs Breek is a tributary to Silver Creek, and pises

in the Yamsay Mountains, near the dividing line between Lake and Klamath Counties, gnd

runs northeasterly, emptying into Island Branch near the center of Section 15, PTownship

28 South, Range 14 East; thence into Silver Ureek. At a point near ths southeast corner of
the Southeast quarter of Section 15, im said tract named, township and range, the chan-
nels diverge, omne from each side of the creek; the easterly divergence is known as Bun~
yard Branch, and the westerly divergence, as Island Branch, and flows northeasterly

through Section 15, running to the main stream near the southwest corner of Section 11,

At a point near the southeast corner of the Southwest quarter of the Southwest quarter
of Bection 11 there diverges what is known as the Conley Branch, being a channel similar

to the other branches named. Each extends through the S. A. D. Porter lands on to the

Conley lands.

2. The irrigation season in the vicinity of Silver Creek begins each year in -
April and usually ends in July. Prior to May 10th yearly there has been no shortage in
the water supply, a large surplus remaining after all wants are supplieds In the use
of the water prior to that date and in respect to any surplus thereafter, all are inter-
ested, and entitled to use the same in the order of their priorities and to the extent
needed, in the ratio fixed as to such use after May 10th of wach year, which dates, pri-
orities, etc., after May 10th are as follows:- //

3. The plaintiff, Annie C. Hough, is the owner in fee simple of the South half
of the South half of Section Two (2), North half of the Northeast guarter and the North-
east quarter of the Northwest quarter of Section Eleven (11), and‘the Southwest quarter of
the Southwest quarter of Section One (l), Towﬁship‘twenty—eight South, Range féurteen (14)
Bast, containing 240 acres; and she and her grantors, on June 1, 1578, appropriated and
diverted 100 inches, or two and one-half second feet of water from the naiﬁ channel of
Silver Creek upon 200 acres of said land for the irrigation thereof, and have ever siﬁce
s0 diverted and used said qﬁantity of water for the necessary and proper irrigation there-
of, which appropriation was prior in time and superior in right to any - appropriatéon by
any of the parties of this suilt, except that of the defendant John C. Porter, with which
it was contemporaneous, and is equal in right.

4, That the defendant, John C. Porter, is the owner in fee simple of the North

half of Section fourteen (14 ) township twenty-eight (28 ) South, Range fourtsen (14 ) East,
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containing 320 acres, and he and his grantors on June first, 1878, by means of dams and
ditches, appropriated and diverted 100 inches, or tﬁo.and one~half second-feet Qf‘water i
from Bunyard Branch of Silver Creek, and the Main Channel df Silver dreak, upon.EfQAacres
of said land, for the irrigation thereof, aﬁd have ever sincé diverted and used said wman-
tity of water for.the necessary and proper 1rr1éation thereof, which appropriation was
prior in time and 1is superior in right to any appropriation by any of the parties to
this suit except that of the plaintiff, Annie C. Hough, with which it was conteﬁporaneous
and is equal in right.

‘ 5. That the defendant, Lucinda Egli, is the owner in fee simple of the South-
west quarter of section twenty-eight (28 ), Bast half of Southeast quarter of section
twenty-nine (29 ), South half ¢£f Northwest qugrter, Northwgst quarter 6f Southwest quarte{,
kﬁﬂ‘N@mthwest~quartevwofmSeu%hwestwquarterQ and Northwest quarter of Northwest quarter
of Section thirty-three (33 ) township twenty-eight (28 ) South, Range fourteen (14 ) East,
containing 400 acres, and she and her grantors on April thirtieth, 1880, appropriated
and diverted 120 inches, or three second-feet of water from ths main channel of Silver
Creek upon 240 acres of sald land for the irrigation thereof, and have ever since divert-
od and used said quantity of water for the necessary and proper irrigation thereof, which
appropriation was prior in time and is superior in right to any appropriatiog by any of
the parties to this suit excépt those of the plaintiff, Annie C. Hough and John C. Porter,
above set forth, to each of which it was subsequent in time and is inferior in right.

6. That the plaintiff, Marion Conley, is the owner in fee simple of the West
half of section twelve (12) township twenty-eight (28 ) South, Range fourteen (14 ) East,
containing 320 acres, and he and his grantors on May 1, 1880, appropriated and diverted
100 inches, or tw; and one-half second feet of water from the Conley Branch of Silver 8reek
upon 240 acres of said land for the irrigation thereof, and have ever since diverted and used
said quantity of water for the necessary and proper 1rrigation thereof, which appropriation
was subsequent in time and inferior in right to the appropriations of the plaintiff, An~ |
nie C. Hough, and the defendants, John C. Porter, and Lucinda Egli, above set forth, but
prior in time and superior in right to the appropriations of all other parties to this
suit.

7. That the defendant, George H. Small, is the owner in fee simple of the East
half of section nine (9), South half and Northwest quarter of section tem (10), west half
of Northwest quartsr and west half of Southwest quarter; Northeast quarter Bf'Southwest
qﬁarter, of Section eleven (II),.west half of Northwest quarter, and South half of Sec~
tion fifteen (15), North half of Northgast quarter and ﬁast half of Northwest quarter of Sec-
tion twenty-two (22 ) township twenty-eight (28 ) South, Range fourteen (14 ) Bast, contain-
ing 1720 aores,‘and he on June thirtieth, 1882, appropriated and diverted forty (40 ) inche
es, or one second foot of water from the Island Branch of Silver Creek, upon 60 acfés of
said land, between said Island Branch and the main channel of Silver Creek, known as
"The Island™, for the irrigation thereof, and has ever since diverted and used said quan-
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tity of water for’' the necessary and proper 1}rigation thereof, whlch appropriation was
subsequent in time and inferior in right to each of the appropriations of the plaintiffs,
Annie C. Hough, and Marion Conley, and of the defendants John C. Porter, and Lucinda
Bgli, above set forth, but prior in time and superior in right to any appropriations by
any of the other parties to this suit. “That the defendant, George H. Small orn June first,
1884, appropriatéd and diverted 100 inches or two and one~ half second feet of water from
Island Bfanch of Silver Creek, amd 50 inches or one and one-fourth second feet of water
from Bridge Creek, a tributary of Silver Creek, through his two ditches leading out of
said Isiand Branch, upon 300 acres of saild land in saild section fifteen (15 ) outside of
said 60 acres in The Igland above mentioned for the 1rr1$ation thereof, and has ever
since diverted and used sald quantity of w?ter for the necessary‘and proper irr gation
thereof, which appropriation was subsequent in time and inferior in right to each and

all of the appropriations of the plaintiffs, Annie C. Hough, and Marion Conley, and ihe
defendants, lucinda Egli, John C. Porter, and George H. Small, above found and set forth,
and the appropriation of the defendant: S. A. D. Porter, hereinafter set forth, but priof
in time and supsrior in right to any appropriation by any of the other parties to this
sult.

8. That the defendanta; W. F. Porter, E. A. Porter, and Cari D. Porter, minor
heirs of the defendant S. A. D. Porter, dsceased, pending this suit, and together with
Daisy Porter, widow of said deceased and guardian of said minor heirs, and C. D. Porter,
administrator of the estate of sald deceased, substituted, are the owners of the South-
east quarter, south half of Northeast quarter, and South half of Southwest quarter of
Section Eleven (11 ), township twenty-eight (28 ), South, Range fourteen (14 ) Bast, con-
taining 320 acres, and sald defendant S. A. D. Porter on Mey first, 1883, appropriated
and diverted by means of dams and ditches one hundred inches or two and one-half second
feet of water froﬁ the main channel of Silver Creek upon 240 acres of said land for the
irrigation thereof, and he and his said heirs and their said guardian, and said adminis-
trator of his estate have ever since diverted and used said quantity of water for the
necessary and proper irrigation thereof, which appropriation was subsequent in time and
inferior in right to each of the appropriations of the plaintiffs, Annle C. Hough, and
Marion Conley, and the defendants , John C. Porter, and Luclinda Egli, and the first ap~
priation of the defendant George H. Small orn June thirtieth, 1882, of 40 inches or one
second foot of water for the irrigation of the 60 acgres contained in The Island, above
set forth, but prior in time and superior in right to the second appropriation of the
defendant, George H. Small on June first, 1884, of 100 inches or two and one-half second
feet of water from Island Branch of Silver “reek, and 50 inches or one and one-fourth
second feet of water from Bridge Creek for irrigation of 300 acres 1in Section fifteen
(15) township twenty-eight (2&) South, Range fourteen (14 ) East, above set forth, and
to any other appropriation by any of the other parties to this suit. TNeither dhe defend-

ant, S. A. D.vPorter, nor any one acting for him in the year 1895, or at any other time
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wrongfully constructed any dam or headgate in the channel of Silver Creek, above the lands

of the plaintiffs or elsewhere, nor at any time wrongfully maintained any dam or head-
gate in the channel of Silver Breek, nor at any time, by means of said dam or headgate,.
or otherwise, illegally or wrongfully diverted all or any of the waters of Silver Cresek
away from the lands of the plaintiffs, or any of them, nor threatened so to do, dbut law-
fully and right fully constructed the dam and headgate alleged in the amended complaint,
and diverted by means thereof no more than 100 inches or two and one-half second feet
of water from Silver Creek for the mecessary and proper irrigation of his said land above
described, to which he was legally and Justly entitled; and the proximate eause of the
demage, if any therefrom suffered by any of the plaintiffs was the result of diversions
made by others on that stream and not by S. A. D. Porter; and the preliminary injunction
issued in this suit at the instance of Annie C. Hough, the original plaintiff herein,
was wrongful and without sufficient cause,

10. That the defendant, Walter C. Bulick, is the owner in fee simple of the
Southwést quarter’of Section fourteen (14) township twenty-eight (28 ) South, Range four-
teen (14) Bast, containing 160 acres; the defendant Corimma Buick, the owner in fee
simple of the Southeast quarter of section fourteen (14 ) township twenty-eight (28)
South, Range fourteen ¥ast, containing 160 acres; the defendants, Lulu Corum LaBrie,
Isa M. Corum, and Jewell D. Corum, the owners in fee simple of the west half and north
half of Northeast quarter of seetion thirteen (13) and North half of Northegast quarter of
section twenty-four (24') Township twenty-eight (28) Soutﬁ, Range fcufteen (14) East, oon-
taining 480 acres, and the defendant J. M. Small, the owner in fes simple of the south
half of Nortﬁeast quafter and Southeast quarter of section thirteen (13 ), Southeast
quarter of Northeast quarter of section twenty-four (é@), township twenty-eight (28 ) South,
Range fourteen (14 ) east, and Southwest ;uarter of section eighteen (18) and Northwest .
gquarter of section nineteen (19), Township twenty-eight (28 ) South, Range fifteen (15)
Bast, containing 680 acres, and they and their grantors on March first, 1885, appropriated
and diverted by means of a certain ditéh or ocanal, known as‘the Buick, Corum and Small
ditch, 300 inches, or seven and one-half second-feet of water (measured at the intake of
dttch last mentioned ) from the main channel of Siivar fBresk at a point in section twenty-
one(21 ) in said township and range, to and upon 420_acres of said lands about four miles
distant, for the irrigation thereof, and have ever since diverted and used the same, which
at the points of application amounts to about 270 inches, or six and three-fourths second
feet of said water, a portion of which is sometimes used and applied through what is known
ag Bunyard Branches, in the necessary and propef irrigation of said land as followss: the
defendants, Walter C. Bulck and Corinna Buiek, 90 inches or two and one-fourth second feet
of said water on 140 acres of their said land; the defendants, Lulu Corum LaBrie, Isa M.
Corum and Jewell D. Corum, 90 inches or two and one-fourth second feet of said water on
140 acres of thelr said land; and the defendant, J. M. Small, 90 inches, or two and one~
fourth second feet of said water om 140 acres pf his said land, which appropriation was
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subsequent in time and iﬁfe?ior in right to wach and all of the appropriations found and
set forth above, but was prior iﬁ time and is superior in right to any appropriation by
any of the other parties to this suit. The water when used through any other conduits
than that of the Bulek, Corum and Small diteh, incurs a greater loss before reaching its
place of use, by reason of whioh, if the same or any part thereof shall at any time be
diverted b& other methods than through the said ditch and laterals leading therefrom, ome
"inch" of water shall be deducted from the supply awarded for each acre irrigated in such
other manner so that in the aggregate the water passing the intake of the original diteh,
including what may be used throﬁgh it, shall not at any one time exceed 300 iﬁches, when
needed by others whose rights are involved herein.

+ 11l That the defendant, P. G. Chrisman, is the owner in fee simple of the west
half of Southeast quarter and East half of Southwest gquarter of section twenty-two (22 )
township twenty-eight (28) Soﬁth, Range fourteen (14 ) East, containing 160 acres less abott
twenty (20 ) acres occupied by the townsite of Silver Lake, and the defendant John C. Por-
ter is the owner in fee simple of the Northeast quarter of section twenty-three (23) and South
half of Northwest quarter of Section twenty-four (24 ), township twenty-eight (28 ) South,
Range fourteen {14 ) East, containing 240 acres, and they and their grantors on September first,
1885, appropriated and diverted by means of a certain ditch, known as the West, Porter and
Martin diteh, 200 inches, or fiwve second-feet of water from the main channel of Silver
Creek, at a point mnear the center 6f section twenty-one (21) in said township and range, to
and used said quantity of water for the necessary and proper irrigastion thereof, which ap-
propriation was subsequent in time and inferior in right to each and all of the appropria-
tions found and set forth above, but was prior in time and is super%or in right to any ap-
oropriation by any of the other parties to this suit.

12, That the defendant, C. C. Jackson, is the owner in fee simple of the North-
east quarter of section twelve (12), township twenty-eight (28 ) South, Range fourfeen (14)
BEast, containing 160 acres, and he on June first, 1886, appropriated and diverted by means
of dams and ditches 80 inches, or two second feet of water from Conley Branch of Silver
Creek upon said 160 aores of land for the irrigation thereof, and has’ever since diverted
and used said quantity of water for the necessary and proper irrigatiﬁn of said land, which
appropriation was subsequent in time and inferior in right to each and all of the appro-
priations above found and set forth, but was prior in time and is superior 1n‘;ight to
any appropriation by any of the other parties to this suit.

13, }That the plaintiff, W. H. McCall, is the owner in fee simple of the east
half of the east half of section three (3) townsnip twenty-eight (28 ) south, Range four-

« -

teen (14 ) east, containing 160.04 acres of land, and he on April first, 1887, appropriat-
ed and diverted by means of dams and ditches, 80 inches, or two second feet of water from

a high or overflow channel leading from Silver Creek to and upon his said land for the ir-
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figation thereof, andjhas ever since diverted and used sald quantity of water, when
flowing in said channel for the necessgry and proper irrigation of said land, wﬁich ap-
propriation was subsequent in time and inferior in right to each and all the appropria~
tions abovs found and set forth; gnd as to 80 inches for the irrigation of not to ex~

ceed 120 acres, he is prior in time, after May 10th of each year to all the other parties
which may be hereinafter named; and prior to May 10th of each year he is entitled to use
the waters of any of the streams above his premisss, in common withiall others interest-
ed thersin.
p 14, That the defendant, 3. F. Lane, is the owner ih fee simple of phe Northeast
quarter,Bast half, and Lots one (1) and two (2) of the northwest quarter of section eight-~
een (18 ), township twenty-eight (28 ) South, Range fifteen (15) east, containing 319,96
adres, and he on May thirtieth, 1888, appropriatéd and diverted by means of dams and
ditohes 90 inches, or two and one-fourth second feet of water from Bunyard Branch of Sil-
ver Creek upon 160 acfes of said land for the irrigation thereof, and has ever since di-
verted and used said quantity of water for the neaessary and proper irrigation of said
land, which appropriation was subsequent in time and inferior in right to each and all

the appropriations above found and set forth, but was prior in time and is superior in
right to any appropriation by any of the other parties to this suit.

15. That the defendant, The Occidental Land & Improvement COmpény, is the owner
in fee simple of the Bouth half of the North half, and south half of section ;EEEE? '
(16 ), Forth half of south half, and south‘half of southwest quarter of Section thnty-
OEE_SEI)’ west half of northwesl quarter of section tw§EE¥7993 (21), south half of north-
east quarter, northwest quarter of southeast quarter and northeast quarter of southwest
quarter of section twentyHSZO) township twenty-eight (28 ) south, Range fourteen (14 )
east, containing 1320 acres, and designated in the pleadings of this suit ("Tract No.
1" ) and the North half and North half of South ha;f of section EEB.(Z)’ township twenty-
eight (28 ) South range fourteen (14 ) east, and the south half of south half, northeast
quarter of southeast quarter, and east half of northeast quarter of section thirty-five
of southeast quarter of section twenty-six (26 ) township twenty-seven (27) south, Range
fourteen (14 ) east, ocontaining 880 acres of land and likewise designated as "Tract KNo.
2", and it and its grantors on May first, 1889, appropriated and diverted by means of
dams and ditches 80 inches,or two second feet of water from the main channel of Silver

" Creek and from Bridge Creek, one of its tributagies, upon 120 acres of said land in said
section sixteen (16 ) for the irrigation thereof, and it and its grantors have ever since

diverted and used said quantity of water for the necessary and proper irrigation thereof,

which appropriation was subsequent in time and inferior in right to each and all of the ap~
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propriations above found and set forth, but was prior in time and superior in right to
any appropriation by way of the other parties to this suit.

16. That the defendant, George Burand, is the owner in fee simple of the south-

of southwest gquarter
east quarter/of section eighteen (18 ) north half of northwest quarter, southwest quarter
of northwest quarter, southwest quarter and southeast quarter of section nineteen (19),
ﬁortheast quarter, and east half of northwest quarter of section thirty (30), township
thirfy (30 ) South, Range fourteen (14 ) east, containing 640 acres, and he on April first,
1890, appropriated and diverted by means of dams and ditches 160 inches, or four second
feet of water from the ﬁain channel of Silver 8reek upon 480 acres of said land for the
irrigation thereof, 2nd has ever.since diverted and used sald quantity of water for the
necessary and propér irrigation thereof, which appropriation was subsequent in time and in-
ferior in right to each and all the appfopriations above found and set forth, and was
prior in time and is superior in right to any appropriations by any of the other parties
to this suit.

17. That the defendant, E. D. ILutz, is the owner in fee simple of the northeast
quarter and east half of northwest quarter of section fifteen (15 ), and northwest quarter
of section ten (10) townshlp twenty-eight (28 ) south, Range fifteen (15) east, containing
400 acres, and he on May thirty-first, 1890, appropriated and diverted by means of dams
and ditches 100 inches or two and one-half second feet of water from Island Branch of
Silver Creek upon 200 acres of said land in said section fifteen (15) for the irrigation
thereof, and has ever since diverted and used said quantity of water for the necessary
and proper irrigation of said 200 acres of land, which appropriation was subsequent in
time and inferior in right to each and all of the appropriations abovekfound and set forth
but was prior in time and is superior in right to any other appropriation by ény of the
parties to this suit.

18 That the defendant, . M. Chrisman, 1s the ovwner in fee simple of the south-
east quarter of section twelve (12), township twenty-eight (28) south, Range fourteen (14)
east, containing 160 acres, and he on May first, 1891, appropriated and diverted by means
of dams and ditches 60 inches, or one and one-half second fcet of water from Bunyard
Branch of 8ilver Creek upon 100 acres of said land for the irrigation thereof, and has
ever since diverted and used said quantity of water for the necessary and proper irriga-
tion of said 100 acres of land, which appropristion was subsequeﬁt in time and inferior in
right to each and all of the apprbpriations above found and set forth, but was prior in
time and is supsrior in right to any other appropriation by any of the parties to this
sulit. |

19. That the defendant, Mary C. Brown, is the owner in fee simple of the south-
east quarter of section thirty-one (31) township twenty-seven (27 ) south, range fifteeen
(15 ) east, containing 160 acres, and she on May first, 1893, appropriated and diverted by

means of dams and ditches, 50 inches, or one and one fourth second feet of water from

the main channel of Silver Creek upon said land, for the irrigation thereof; and has ever
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gince diﬁerted and used said quantity of water for fhe necesséry and proper irriga-
tion of said land, which appropriation was subsequent in time and inferior in right
to each and a1l of the appropriationms abové found and set forth, but was prior in
time and is superior in right to any other appropriation by any of the parties to
this suite.

‘ 20, That the plaintiff, Mary J. Kittredge, 18 the owner in fee simple of
section tﬁirty-six (36), township twenty-seven (é?ﬁ‘south, range fourteen (14/) east,
containing 640 acres, and she on May first, 1894, appropriated and diverted by means
of dams and ditches, 160 inches, or four second feet of water from the main chammel
of Silver Cresk uﬁon 480 acres of said land for the irrigation thereof, and has ever
since diverted snd used sald quantity of water for the necessary and propr irrigs-
tion of sald 480 acres of land, which appropriation was subsequent in time and in-
ferior in right to sach and all of the apprdpriations above found and set forth, but
was prior in time and is sﬁperior in right to any other appropriation by any of the
parties to this suit.

21. That the defendant, P. W. Jones, 1s the owner in fee simple of the
east half of northwest quarter, southeast quarter of southwest quarter and lots 3
and 4 of section thirty-one (31 ) township twenty-sevem (27) south, Range fifteen (15)
east, containing 324,57 acres, and he on June thirtieth, 1894, appropriated and di-
verted, by means of dams and ditehes, 80 inches, or two second feet of water from
the main channel of Silver Creek upon 180 acres of said land for the irrigation there-
of, and has ever since diverted and used sald quantity of water for the necessary
and proper irrigation of said 160 acres of land, which appropriation was subsequent in
time and inferior in right to each and all of the appropriations above found and set
forth, but was prior in time and is superior in right to any other appropriation dy
eny of the parties to this suit.

'22. That the defendant, C. E. McCune, is the owner in fee simple of the North-
east quarter of section thirty-one (31'), township twenty-seven (27 ), South, Range
fifteen (15) east, containing 160 acres, and he on May thirty-first,‘1896, appropriat-
ed and diverted, by means of dams and,ditcheg, 50 inoches, or one and one-fourth sec-
ond feet of water from the main channel of Silver Creek upon 100 acres of said land
for the irrigation thereof, and has-ever since diverted and used said quantity of
water for the necessary and proper irrigation of said 100 acres of land, which ap-
propriation was subsequent in time and inferior in right to each and all of the appro-
priations above found and set forth, but was prior in time and is superior in right so
any other appropriation by any of the parties to this suit.

23. E. K. Henderson is the owner of certain lands in the vieinity of those
whose rights are involved, the character of which is not established, nor does it ap-
pear that his interests are in any manner involved; and owing to insufficlency of
proof respecting his interests, no findings can be made in reference thereto,

Bad
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As CONCLUSIONS OF LAW the court finds:

1. No decree affecting the rights of W. H. Hayes, J. M. Hayes,
John Hayes, and A. C. Geyer, should be entered, they having been dismissed
in the court below.

2. The defendants in the court below, J. Heusman, Morris Ranner,
John Partin, Jr., J. P. Klippel, Emil #gli, Henry Bgli, Martie Ward, Angeline
West, J. A. Smith, Mary Small, James M. Martin, James M. Sherer, Maud Small,
J. Hall, C. D. Buick, R. E. Smith, J. C. Harrow, and ¥. F. McCarty, having
been adjudged of being in default, a decree should be entered that they have
no rights to any of the waters of said creek until after the needs of the
other parties herein to the extent herein determined are supplied.

3. The parties hereto have no riparian rights in any of the streams
mentioned in the findings of fawvwt, except for domestic purposss and including
the watering of a reasonable number of stock, the ascertainment of the quanti-
ty required, and manner of using of which will be left for determination by
the trial court 1id manner indicated in the opinion of this court.

4, The parties named in the findings of fact are entitled to s de-
cree establishing their respective rights to the use of water from the streams
involved, in harmony with the findings of fact.

5, Neither party should recover gosts in the court below, but the

heirs of S. A. D. Porter, deceased, and J. C. Porter should have judgment
against Geo. H. Smzll for their costs and disbursements in this court.

DECREE.

Based upon the said findings of fact and conclusions of law, and upon
the whole record in this samse, it 1s, theréfore, ordered, adjudged, and de-
creed by the court that the defendants in the court below, J. Huesman, Morris
Ranner, John Partin, Jr., J. P. Klippel, Emil Egli, Henry Egli, Martie Ward,
Angeline West, J. A. Smith, Mary Small, James M. Martin, J. M. Sherer, Maude
Smell, J. Hall, C. D. Buiek, R. E. Smith, J. C. Harrow, and F. F. McClarty,
have no rights whatever to any of the waters of sald stream described in the find-
ings of fact until after the needs of the other parties hereinafter named are
supplied, to the extent hereinafter desijgnated.

That Anna C. Hough is the owner of the land described in finding of
fact 3 and is entitled to 100 inches, or 2% second feet of water from the main
channel of Silver EBreek, to be wused upon her 200 acres of land for the irriga-
tion thereof,Aéqual in right snd time to those of John C. Porter, énd prior to
any of the other parties to this suit.

ThHat Jobn C. Porter is the owner of the land described in finding of
fact #4, and is entitled to 100 inches, or 2% second-fest of water from the Bun-
yard Branch of Silver 8resk for the irrigation of his saidg%;;ds, equal in right

and time to those of Anna C. Hough, and prior to that of anmy of the other psr-

ties to this suit.
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That Lucinda Egli is the owner of the land described in finding of
fact #5, and is emtitled to 120 inches, or 3 seocond fest of water from the mein
channel of Silver Creek for irrigation upon her said lands of\ggg_acres, and that
her appropriation and right to the use thereof is superior in right to the ap~
propriation of any of the ether parties to this suit except those of Anna C.
Hough and John C. Porter,

That Marion Conley is the owner of the land described in finding of
fact #6, and is entitled to 100 inches, or 2% second feet of water from the
Conley Branch of Silver Ureex for the irrigation of 240 acres of his salad l#nd;
and his right thereto is superior to that of any of the other parties hereto
save and except those of Anna C. Hough, John C. Porter, and Lucinda Egli.

That Geo. H. Small is the owner of the lands described in finding
of fact #7, and is entitled to use 40 inches, or 1 second foot of water from the
Island Branch of Silver Creek, uponrégwgcres of sﬁid land lying between said
Island Branch and the main channel, known as "The Islan@", for the irrigation
thereof, which appropriation is superior to that of any of the other partises
to this suit, save and except those of Anna C. Hough, Mariom Conley, John C. Pof-
ter, and Lucinda Egli, and that he is also entitled to 100 inches, or 2% sec-
ond feet of water from Island Branch from Silver'Creék, and 50 inches, or L%

segond feet of water from Bridge Creel, through his two ditches, leading out

of Island Branch upon his 300 acres in Section 15, over and above the said 60
acres of the Island above mentioned, for the irrigation thereof; and that his
right thereto is superior to that of any of the other parties hereto, save and
except that of Anna C. Hough, Marion Conley, Lucinda Egli, and John C. Porter,
and the rights of thg heirs of S. A. D. Porter, deceased as hereinafter set
forth.

That W. F. Porter, E. A. Porter, and Carl D. Porter, minor heirs of
the said S. A. D. Porter, who is deceased pending this sult, together with
Daisy Porter, his widow. and C. D. Porter, administrator of the said decedent,
substituted, are the owners of the land descriﬁea in finding of fact No. 8§,
and are entitled to 100 inches, or 2% second feet of water from the main channel
of Silver Creek, for the irrigation ofigggwaqres of said land; and that the same is
superior in right to that of any of the other ﬁarties to this suilt, save and
except Anna C. Hough. Marion Conley, John C. Porter, Lucinda Egli, and the ap~
propriation of the defendant, Geo.‘H. Small, of 40 inches, or 1 second foot of

water, for the irrigation of 60 acres, contained on the Island, as above set forth.

ﬁl)j?’?")
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Thet Walter C. Buiek, Lulu Corum LaBris, Isa M. Corum, and
Jewel D. Corum, znd J. M. Small, are the owners of the lands describ-
ed in fingjg} faet No. 10 herein, and are entitled to 305 inches, or 7%
second feet of water, measured at the intake of the ditch or canal
xnown 2s the Buick-Corum-Small Ditch, at a point in section 21, townmship
28 south, range 156 east, for the irrigation of their said lands, as fol~-
lows: to wit- 270 inches, or 6 3/4 second feet of said water, a portion
of which is sometimes used and applied through what is known as Bunyard
Branchss in the necessary and proper irrigation of said lands as follows:
Walter C. Buiock and Corinna Buick, 90 inches or 25 second feet, on_&ﬁg‘h
acres of their lands; Lulu Corum LaBrie, Isa M. Corum, and Jewel D, Co-
rum, 90 inches or 25 second feet on %%giigfig of their said lands; J. M.
Small, 90 1nchés or 2% second feet Jﬁihis said 1ands, The wgter when used
through any other conduits than that of the Buick-Corum-Small Ditch in~
curs 8 greater loss before reaching its place of use, by reason ¢f which
if the same or any part thereof shall be used by other methods than through
the said ditches and laterals leading therefrom, no greater quantity of
water shall be used than in the aggregate.shall amount to 305 inches,
measured under six-inch pressure at the 1ﬁtake of said ditoch.

That F. G. Chrisman and John C. Porter are the owners of the
lands described in finding of fact No. 11 and are entitled to 200 inches |,
or 5 second feet of water from the main channel of Silver 8reek at a point

near the center of section 21, township 28 south, range 14 east, taken

through a certain ditch known as the West-~Porter-Martin Ditoh, for the ir-

% Gd sy g 6,5 .

rigation ogftheir said lands, and that their rights are superior to all
those except Anna C. Hough and John C. Porter, as set forth in the first
part of this decree, upon his said lands desoribed in finding of faot XNo.4.
also Lucinda Egli, Marion Conley, Geo. H. Small, the heirs of S. A. D.
Porter, Walter C. Buick, Lulu Corum LaBrie, Isa M. Corum, Jewel D. Corum,

and J. M. Small,
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That C. C. Jackson is the owner of the lands described in finding of faoct
No. 12 and 1is entitled to 80 inches, or 2 second feet of water from the Conley Branch
of Silver Creek, upon i&éfpcres of his said land, for the irrigation thereof, which
rights are inferior to those of all the par£ies hereinbefore in this decree mentioned,
and superior to those of all the other parties hereinafter in this dedfea mentioned.

Lhat W. H. McCall is the owner of the land described in finding of fact No.

) B0 AL
channel leading from Silver Creek to or upegghis said lande for the irrigation thereof,

13, and is entitled to 80 inches or £ second feet ofﬁiater from the high or overflow
and that his rights are inferior to those of all the parties hereto in  this decres here-
tofore mentioned, and superior to those of all the parties hereinafter mentioned.

That B. ¥. lLane is the owner of the land deécribed in finding of fact No. 14,
and is entitled to 90 inches, or 2 second feet of water from the Bunyard Branch of Sil-
ver Cresk, for the irrigation of the 160 acres of his ssid lands, and that his rights are
inferior to those of ali the parties hergto in this decree heretofore mentioned, and su-
perior to those of all the parties hereinafter mentioned.

That the Ocoldental Land & Improvement Co. is the owner of the lands described
in findings of fact No. 15, and is entitled not to exceed in all 80 inoches, or 2 second
feet of water from the main chamnnel of Silver treek or from Bridge Creek, onse of its trib-
utaries, for the irrigation of 120 acres of its said land in section 16, and that said
right is inferior to those of all the ﬁartie§ hereto in this decree heretofore mentioned,
and superior to the rights of all the parties hereinafter mentioned.

That Geo. Durand is the owner of the land described in finding of fact‘No. 1s,
and is entitled to 160 inches, or 4 second feet of water from the main channel of Silver
Creek for the irrigation of %gg acres of his said lamnds, and that said rights are infer-
ior to those of all the parties heretofore in this decrese mentioned, and superior to
those of all the parties in this decree hereinafter mentioned.

That E. D. Lutz is the owner of the land described in finding of fact No. 17,
and that he is entitled to 100 inches, or 2% second feet of water from the Island Branch
of Silver Creek for the irrigation of his gggﬁacres of said land in section 15, and that
sald fight is inferior to each and all of the parties heretofore in this decree mentioned,
and superior to the rights of all the mrties in this decree hereinafter mentioned.

That F. M. Chrisman is the owner of the lands described in finding of faet Fo.
18, and is entitled to 60 inches, or 1% second feet of water from Bunyard Branch of Sil-
ver Creek, upon~199ﬁacres‘of his said land for the irrigation thereof, and that said
rights are inferior to the rights 4f all the parties herein in this deoree heretofore
ment ioned, and superior to the rights of all the parties hereinafter mentioned.

That Mary C. Brown is the ;wnsr of the land described in finding of fact No.
19, and is entitled to 50 acres of land, or 1% second foot of water from the main channel

—

of Silver Creek for the irrigation of her said land, and that her rights are inferior to those
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of all tha parties herein in this decree heretofore mentioned, énd supsrior to those of &ll
the parties hereinafter in this decree mentioned.

That Mary J. Kittredge is the owner of the land described in finding of fact No. 20,
and is entitled to 160 inches, or 4 second feet of water from the main channel of Silver
Creek upon 480 acres of said land for the irrigation thereof, and that said rights are infe-
rior to those of all the parties herein in this decree heretofore mentioned, and superior
to those of all the parties hereinafter in this decree mentioned.

That P. W. Jones is the owner of the land described in finding of fact To. 21, and is
entitled to 80 inches, or 2 second fest of water from the main channel of Silver Creek upon
iégmacres of his sald land for the irrigation thereof, and that his rights are inferior to
those of all the parties herein in this decree herstofore mentioned, and superior to those
of all the parties hereinafter in this decree mentioned.

That C° E. McKune is the owner of the lands described in finding of fact No. 22,
and is entitled to 50 inches, or 1} second feet of water from the main channel of Silver
Creek upon_lgp acres of his said land for the irrigation thereof, but that his said rights
thereto are inferior to those of all the other parties in this decree.

And_it is further ordered, adjudged, and decreed that each of the parties to this
suit is herdby forever enjoined from interfering with the rights of any of the other parties
as in this decree éet forth; and all those whose vights are herein adjudicated are forever
enjoined from using more of the water of Silver Creekx than as hereinbefore provided, at all
timer when such use will interfere with any of the rights of any of the partie; to this suit,
as herein decreed and set forth.

And it is further ordered that in case it shall appear to the court below that these
findings and decree are incomplete and do not set forth the rights of the parties hereto as
announced in the opinion of the omurt in this decree, said court shall have the right to en-
ter such supplemental decrese or décrees as shall correctly set forth the rights of such par-
ties, not inconsistent with the said opinion.

And it is further ordered that the heirs of S. A. D. Porter, with John C. Porter,
recover off and from Geo., H. Small their costs and disbursements in this court, taxed at
$450. °°.

And it is further ordered that this cause be remanded to the court below from which

this appeal was taken, with directions to enter a decree in accordance herewith.
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