IN THE CIRCUIT COURT OF THE STATE OF QREGON

FOR LAKE COUNTY.

' Saturday, l'ecember 2ad, 19164 ‘

In the matter of the Determination
of the Relative Rights to the Use
of the Waters of Chewaucan River
and ites tributaries, a Tributary
of Lake Abert.

DECREE MODIFYING FINDINGS OF FAiCT

AND ORDER OF DETERMINATION OF STATE

WATER BOARD, AND AFFIRMING THE SAME

" 4% MODIFIED.
The State Water Board of Qregon having heretofore made its Findings of

Fact and Order of Determination herein determining and establishing the several rights
to the waters of the above named stream and ite tributaries, and there having been
filed with the Clerk of this Court on the l4th day of Februafy, 1916, the original
evidence filed with gaid Board and certified copies of the observationg, measurements
and maps of record in the State Engineer's O0ffice in connection with such determination,
together with a copy of’the Findings of Fact and Order of Determination of said Board
ae the same appear of record in 1t5aoffice,and fald Board having thereupon procured
from this Court an order fixing the 15th day of May, 1916, as the time at which the
determination herein would be heard by this Court, and notice of said hearing and of
the time fixed therefor having been duly and reéularly given to all parties intereste
ed in the manner and within the time required by law, and exceptions in writing to the
Findings and Order of Determination of said State Water Board having been duly and
regularly served in the manner required by law and filed herein brior to the time fixed
for said hearing by the following parties and claimants, namely; Portland Irrigation
Company, a corporation, Chewacan Land and Cattle Company, a corporation, Fred T, Elsey,
Wm. H. Hotchkiss, Christina Schmidt and William Schmidt, 3. &. McDonald and J. B, Elder,
A. C., Hotchkiss, Frances J, Snider and Anna F. Jones as Executrices of the lLast Willj
and Testament of George M. Jones, deceased, W. Y, Miller, Brattéin Bros., a corboratidn
John 0'@allaghan and Dennis O'Callaghan, co-partners doing businecs under the name of
0'Callaghan Bros., C. E. Campbell, H, 4. Brattain, P. J. Brattain‘and Mrs. Co N. Brat-

tain-Small, H. 4. Brattain, Fred Weldey, Anton Egli, Florehem Jones, Cynthia 1. McCall,
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W. B. Parker, W. M. Dobkins, Harriet L. Random, M. C. Currier, M. Il. Lauritzen, E. S.
MeDonald and J. B. Elder, co~-partners doing business under the name of McDonald &
Elder, and Annie Moss, and no other exceptions to said Findings or Order of Determina-
tion having been filed, and at the time fixed for said hearing, to-wit: on the 15th day
of Hay, 1916, this Court having by an order duly given and made fixed the 26th day of
August, 1916, at 10 o'clock A. M. as the time ét which a hearing would be had upon said
exceptions, and said matter having come on regularly to be heard on éaid 28th day of
August, 1916, at the hour of 10 o'clock A. M., said Portland Irrigatidn Company and North-
west Tovnesite Company avpearing at ssid hearing by their attorneys, C. E. S. Wood, Esq.,
Lionel R. Webster, Esq., and R. R. Johnson, Esqg., said Chewacan Land and Cattle Company
aprearing at said hearing by W. Lair Thompson, Esg., and Valter Rothchild,‘Esq;, its
attorneys, and ssid Fred 7. Elsey, Wm. H. Hotchkiss, Christina Schmidt and William
Schmidt, 3. S. McDonald and J. B. Elder, A. C. Hotchkiss and Frances J. Snider and Anna
F. Jones as Executrices of the Last Will and Testament of George ll. Jones, deceased,
appearing at said hearing by W. Lair Thompson, Esq., their attorney, and said W. Y. Mil~
ler, Brattain Bros., a corporation, John O*'Callaghan and Dennis 0'Callighan, co-partners
doing business under the name of O'Callaghan Bros., C. E. Campbell, H. A. Brattain,
P. J. Brattain and Mrs. C. N. Brattain-Small, H. A. Brattain, Fred Veidey, Anton Egli
Florence Jones, Cynthia 1. McCall, W. B. Parker, W. !l, Dobkins, Harriet L. Random, M.
C. Currier, . H. Lauritzen , E. 8. McDonald and J. B. Elder, co-partners doing busineas
under the name of McDoneld & Elder, and Annie Moss appearing at said hearing by A. E.
Regmes, their attorney, and no other persons or parties having apnpeared at said heafing
and the Couft having ordered that additional evidence might be introduced at szaid
hearing, and all of the parties represented at said hearing having thereupon introduced
evidence oral and documentary in acdition to the evidence introduced before said State
Water Board, and the Court having, with the consent of all parties represented at ssid
hearing and in company with attorneys and representatives of all such partie§ﬁade an
inspection and view of sald stream and its tributaries, éhe variaus ditches and canals’
diverting water therefrom and the lands irrigated or susceptible of irrigation there-
from, and the cause haying been heretofore submitted tc the Court for decision, . and all
of the evidence herein having been fully considered and the Court being fully advised
in the premises,

IT IS HHREBY ORDERED, ADJULGED AND DECREED that the Findings of Fact and
Order of Determination made herein by said State Water Foard be and the same are hereby
modified as hereinafter specified, and except as hereinafter modified, said Findings of

Fact and Order of Determination are affirmed.
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FPinding I of said ?indipgs of Fact is hereby modified so that the same
shall read as follows:

That the Chewaucan River is a non-navigable, perennial, natural water course
and stream, witn well defined bed, baﬁks and chinnel, flowing in & general northerly
direction toward tae Upper Chewaucan Marsh where the waters of said river originally
and n:turally spread out and moved slowly over and across said Marsh without any well
defined channel, in a southerly direction, and tnence from said Upper Chewaucan Marsh
at its lower end flowed and now flow through & well defined channel in what is known
as "The Narrows" into the upper part of the Lower Chewaucan Masrsh where the waters of
sald river originally and naturally spread over said Lower Marsh and moved slowly
southerly and easterly to the lower end of caid Marsh, where said waters gathered and
now gather into a natursl and well defined channel of said Chewaucan River and flow
t.ence in said channel in a general southerly direction to Lake Abert, of which said wa-

ter course is a tributary.

- 1] =

Finding II of said Findings of Fact is hereby modified so that the same
shall read as follows:

That the rainfall in the Chewaucan Valley and in the vicinity of said
stream and its various tributaries is‘insufficient for the production of profitable
agriculatural crops and grasses, and the lands in said valley susceptible of irrigation
from said stream and its tributaries become dry, arid and unproductive without irrigation,
and without irrigation are of little value; and in order to render said lands product-
ive it is and has been at all times since the szid lands have béen utilized for the pro;'
duction of agricultural crops, necessary to use the w:uters of ssid stream and its tribu-
taries for the irrigation of said lands, and with such irrigatibn the said lands yield
annually profitable crops of hay, natural grasses, and the general agricultural crops

usually grown in that altitude, and produce pasture for cattle, horses and other livestock.

- I1I -

Finding ¥ of salid Findings of Fact is hereby modified so that the same shall
read as follows: |

That the date fixed in the published Notice mentioned in Paragraph V of
these Findings as the date when the State Engineer or his assistant would begin the in-
vestigation of the flow of sald stream and tne ditches diverting water therefrom was the
16th day of December, 1912. Prior to said date the State Engineer had caused to be made
an examination of said stream and its tributaries and of various canals and ditches di~
verting water therefrom and an examination and approximate measurement of the lands ir-

rigated and susceptible of irrigation from said stream snd canals, which said observations

o
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and measurements were made a matter of record in the office of said State Engineer and
had also caused maps or plats to be prepared on the scale of two inches to the mile pur-
vorting to show the course of s;id stream and its tributaries and the location of var-
ious ditches and cansls diverting waters therefrom and the legal subdivisions of land
which had beén irrigated or were susceptible of irrigation from the ditches ahd canals
already constructed. The results of said observations and measurements are contained
in the tabulation entitled "Information Collected by the State Engineer Relative to
Various Canals from the Chewaucan River and its Tributaries, which is a part of the
record herein, and the said maps are also part of the record herein. All of said data
had been gathered and the surveys on wnich said maps were based had been made and said
maps had been prepared before the said 16th day of December, 1912. Said maps and said
tabulation were not prepared nor was the data upon which the same were based, nor was
any data, information or purported data furnished by the State Engineer which has at

any time been made a part of the record herein, gathered in any investigation which com-
menced at the date fixed in said ?ublished notice, nor in any investigation made pur-~
suant to such published notice. Said maps were prepared and all purported data or in-
formation furnished by the State Enginecer which has at any time been made a part of the
record herein was obtained eé parte by said State Engineer and without notice to any of
the parties herein of any investigation on which the same wos bas:d. Said maps are

not correct and show upon their face that the same were not made as the result of or
upon the basis of any data gathered or survey made in an investigation commencing on the
16th day of December, 1912, or at any time thereafter, or in any investigation made pur-
suant to such pﬁblished notice, but on the contrary thét the same are based entirely

upon data gathered and surveys made prior to said 16th day of December, 1912.

- IV -

Finding XIV of said Findings of Fact is hereby modified so that the same
shall read as follows:

Portland Irrigation Company, a corporation, as contestant, having filed a
statement of contest herein against Chewacan Land and Cattle Company, & corporation, as
contestee, and Chewacan land and Cattle Company, a2 corporation, as contestant, having
filed a notice of contest herein as against Portland Irrigation Company, a corporation,
as contestee, and said “hewacan Land and Cattle Company, a corporation, as contestant,
having filed a notice of contest against the Northwest Townsite Company, a corporation,
as contestee, and said Northwest Towmsite Company, a corporation, as gontestaht, having
filed a2 notice of contest against Chewacan Land and Cattle Company, a corporation, as
contestee, and Fred T. Elsey, as contestant, having filed a notice of contest herein as
against the Portland Irrigation Company, a corporation, contestee, the above entitled

contests came on for hearing pursuant to notice duly and regularly given, as more fully
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appears from the record herein, on Wednesday the lst day of July, 1914, at the hour of
ten o' clock A.M., 2t the Court House in lakeview, Lake County, Oregon, whereupén by
stipulation for the purpose of takiﬁg the testimony 1in said variousAcontests, the said
contests were consolidated and the record taken thereid@as by said stipulation made
available in each of said contests for the purpose of determination thereof. Additional
evidence respective the matters and questions invdlved in said contests waé offered by
all of the parties to said contests, and was received by the Circuit Court on the hearing
herein before said Court.* The following facts are found as appiicable particularly to
the matters and rights involved in said cuntests and to the rights of the parties to said
contests, to-wit:

1. Chewacan Land and Cattle Company was at the time of commencement of
this proceeding, continuously since has been znd now is, & corporation organized and
existing under the laws of the State of California and duly licensed and authorized to do
business in the State of Oregon, and was at all said times and is now the owner in fee
and in the possession and entitled to the possession of those certain lots, pleces and
parcels of land situate in the County of Leke, State of Oregon, which are more particulsr-
ly described in the statement and proof "A" of said Chewacan Land and Yattle Company now
on file herein, including all of the lands more particularly described as lands of said
_corporation in the tabulated statement in the order of determiﬁation herein.

2. At the time this proceeding was commenced said Ch;wacan land and Cattle
Company was and now is the owner of all of s=id lands described in Exhibit "B" attached
to its said statement and proof of Claim "A", and said Exhibit "B" is a detailed and cor-
rect statement of the deraignment of title to the lands described therein. Said Exhibit
"B" correctly shows the dates at which title to the several tracts or parcels of land
therein described passed from the United States, or the State of Oregon, the nature of
said lands with respect to the origin of title thereto (that is, whether school lands,
School indemnity selections, swamp and overflowed lands, or otherwise} and the various
mesne conveyances whereby title was derived by said claimant from the patentee or origin-
al grantee. The facts stipulated in that certain stipulation and agreement by and be-
tween said Chewacan Land and Cattle Company and the said Portland Irrigation Company and
others, filed herein on the 3rd day of July, 1914, dated as of that day , and now a part
of the record herein, are true, and said stipulation and agreement is hereby referred
to and made by reference a part of these findings. Said Chewacan Land and Cattle Com-
vany since the commencement of this proceeding has acguired the following described lands
situate in the Lower Chewacan lisrsh:

South 1/2 of South 1/2 of Southwest 1/4 of Northwest 1/4 of Section 30,

Townuship 34 South, Range 20 East;
South 1/2 of South 1/2 of lorthwest 1/4 of Northwest 1/4 of Section 31,

Township 34 South, Range 20 East;
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South 1/2 of North 1/2 of Northeast 1/4 ofﬁNorthwest 1/4; North 1/2 of
North 1/2 of Southwest 1/4 of Northeast 1/4; Horth 1/2 of North.1/2
of Southwest 1/4 of Southeast 1/4; North 1/2 of South 1/2 of South-
east 1/4 of Northeast 1/4 of Section 32, Township 34 South, Range
20 East;

South 1/2 of South 1/2 of Southeast 1/4 of Northwest 1/4:

North 1/2 of South 1/2 of Northeast 1/4 of Southwest 1/4;
North 1/2 of South 1/2 of Northwest 1/4 of Southeast 1/4;
South 1/2 of South 1/2 of Northeast 1/4 of Southeast 1/4
of Section 33, Township 54 South, Range 20 East;

South 1/2 of North 1/2 of Southwest 1/4 of Southwest 1/4; and
North 1/2 of South 1/2 of Southwest 1/4
of Séuthwest 1/4 of Section 34, Township 34 South, Range 20
East of7%%llamette Meridian, all in‘“ake County, Oregon.

Sections 16 and 36 in Township 33 South, Range 19 RBast, Willamette Meridian,
were surveyed and the survey approved by the Govermment of the United States of America
through its proper officers in the year 1874,

3. All of said lancs of said Chewacan Land and “attle Company are con-
tiguous and form a single large tract or parcel of land, 2ndé the several tracts compos-
ing the same were granted by the United States or by the State of Oregun to said plaintiff
or its predecessors in interest at different times and under different public land laws.
All of the facts stéted in Exhibit "B" attached to Statement and Proof of Claim "A" of
said Chewacan Land and Cattle Company are true.

4., Said Chewapan Land and Cattle Company is the owner of certain lands
within the boundaries.of what are known as the Upper and Lower Chewaucan Marshes, in
said county, and also of certain lands contiguous to and adjoining said marsh lands not
within the boundaries of said marsh, and known as uplands, all of saidlands within scid
Upper and Lower Chewaucan Mershes and =11 of said Uplands owned by said Chewacan Land
and Cattle Company and by it claimed to be irrigated land are susceptible of irrigation
with the waters of said Chewaucan River and have been for many years past and now are
irrigated therewith. The Upper Chewaucan Marsh is an area of comparatively level land
situate in Townships 33 and 4 South, Range 19 East, W. M., Lake County, Oregon, includ-
ing about 14,343 acres within its boundaries, and the Lower Chewaucan Marsh is an area
similar in character, south of said Upper Mersh, comprising zbout 7,792 acres. Both
of said marshes in their natural condition were covered with wat:r or marsh grasses
mixed with other vegetation such as commonly grows upon marsh lands.

5. Under the natural conditions prevailing in said locality prior to any

attempt at reclamation of said lands within said marshes, said Chewaucan River flowed

. CHEYAUCAN RIVER



in its natural channel in an easterly direction through Sections 19, 18, and 17 in said
Township 33, to near the section line between Sections 8 and 17 in said Township, where
the waters flowing in said river and natural channel ceased to flow within well defined
banks or channel, and spread out over thé surface of the area known as tﬁe Upper Chewau-
can Marsh, moving slowly southerly, without defined or any cheonnel, o&er and across said
marsh a distance of several miles, to the lower end thereof, where, in about Section 13
said Township 34, said waters gathered into a natural channel and flowed in a southerly
course through the same; said channel or course being known as "Tﬁe Narrows", and thence
to the head of the said Lower Chewaucan Marsh in hbout Section 30, Township 34 Louth
Range 20 East, W.M., wnere the waters spread out over the surface of said Lowér Marsn,
without channel or without being confined in any well defined banks, and moved.slowly_
southerly over and across said Lower Marsh to Sections 2 and 11 of Toﬁnship 35 South,
Range 20 East, where the said Watefs aéain flowed into & natural channel, known as the-
Chewaucan River, or Lower Chewaucan River, and thence through and slong ;aid natural
channel to Lake Abert, to which said waters are naturally tributary. |

6. At a point near the section line-betWeen Sections 23 and 24, Township
33 South, Range 16 Bast, a natursl channel or water course, known as Small Creek and so
referred to in the record herein, extendés from said river in a southeaéterly direction
through said Section 24 and Secctions 30, 31 and 32, wanship 33 South, Range 19 East,
We Mo, and originally a part of the waters of said Cnewsucan River, Iin the natural con-
ditions prevailing prior to any artificial diversion or interference therewith, flowed
into s=id Small Creek and through the same, down to said Upper Chewaucan Marsh, where the
same spread out over a part of said marsh and commingled with the waters flowing,ovef
and acrocs said marsh. A number of natural channels diverge from said Small Creek,
including Paisley Slough and certain bramches thereof known as Jones Slough and Fisher
Slough, these channels originally and under natural pondifions receiving waters from the
river and conducting the same down t¢ and into said Upper Chewaucan MarSh;

7.. As early as the year 1885 the predecessors in interest of said Chewa~-
can Land and Cattle Company began to use the waters of said Chewaucan River and to make
beneficial use of said waters in the irrigation of said marshes, claiming the right so to
do, -and in said year and continuously since the szid company and its predecessors in in-
terest have by means originally of th9 1tura1 overflow of the waters of said river over
said marshes, and later by artificial diversion, regulation and distribution of said wa-
ters, used waters of said River in the irrigation of said marshes and put said waters to
beneficial use thereon for the irrigation thereof and for the watering of livestock there-
One In the said year 1885 the predecessors in interest of said company began to cut and
harvest the wild grasses growing over é vportion of said marshes and to remove the hay

therefrom and to pasture cattle upon said marshes, and in said year and thereafter con-

CHEWAUCAU RIVER.

»



structed various ditches and canals for the purpose of more effectively accomplishing the
irrigation of said marshes and the drainage thereof after the irrigation season.

8. In the year 1901 the Chewacan Land and Cattle Company initiated the
construction of large works under a general plan for the artificial diversion, regulation,
éontrol, and distribution of the waters of the Chewaucan River, to provide and assure
the better irrigation of said lands at the proper season for the purpose of producing
a better growth of grasses upon said land and lsrger crops of hay the;eon, and for the
purpose also of assuring a more rapid and better drainage of said lands during the non-
irrigating seasOn. This plan and the works constructed in ﬁursuance of it involved
the control, regulation and diversion of the flow of said Chewauncan River at o? near the
point where it enters said Upper larsh, and thereby the irrigation of the lands of said
claimant in saié marsh, as well as the irrigation of said claimant's lands in The Narrows
and in the Lower Chewaucan Marsh was controlled, regulated and more effectively accomp-
lished.

In pursuance of said general plan, and about the month of October, 1901,
said claimant commenced to construct, and in October, 1902, completed a canal in the Lower
Chewaucan llarsh, known and referred to as the Lower Outside Crznal, extending along the
easterly borders of said Lower Marsh from The Narrows. In November, 1901, s2ié claimant
constructed and completed a dam and certain headgates near the southerly end of The Nar-
rows at the head of said Lower Outside Canal, and in said dam, gates were installed to
control the flow of the water through and around said dam into said Lower Marsh, and to
control the flow of said water into and through said canal,

In the month of April, 1902, and as a part of said plan, claimant commenced
to construct, and in July, 1902, completed the construction of a canal situate along the
easterly side of the Upper Chewaucan ilarsh, known and referred to herein as the Cutside
Canal. In the months of August and September, 1902, and as a part of said general plan
said claimant constructed and completed a levee approximetely four thousand feet in
length along the southerly side of the said Chewaucan Hiver and following its general
course westerly from the point where said river naturally discharges into said Upper
Marsh. In September and October, 1907, said claimant extended said levee from its then
terminus through Sections 17, 18 and a portion of Section 19, Township 33 South, Range
18 East, Willamette Meridian, to its present terminus in said Section 19.

In June, 1902, and as a part of said plan, claimsnt constructed a headgate
at the head of the Outside Canal to control the flow of the water from szid Chewgucan
River into said Cutside Canal,

In June, 1902, and as a part of said plan, said claimant constructed and

completed a headgate at the point where the Chewaucan River flows into said Upper Chew-

aucan Marsh.
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In the suwmmer and fall of the year 1902 said clzimant did certain prelimin-
ary work for the construction of the cansl known and referred to herein as the Center
Cznal, extending from the upper portion of said Upper Marsh down through said Upper ilarsh
to the lower end thereof.

In September, 1903, and as a part of said plan, said claimant began to con-
struct, and in December, 1903, completed the construction of said Center Canal, and in the
morith of December, 1903, claimant constructed and completed an intake headgate near the
head of ssid Center Canal to control the flow of water therein.

In September, 1903, and as a part of saidvplan, a dam was constructed by said
claimant (for itself and certaiﬁ other persons) in The Narrows on or near the south line
of Section 19, Township 34 South, Range 20 East, Willamette Meridian, with gatés therein‘
for the regulation of the flow of water through said dam. In the ‘ear 1910 a tiird
headgate was constructed in said dam to assist with the regulation of the flow of water
in the channel of said river and over the Lower Marsh below éaid dam.

In the year 1903, and as a part of said plan, and at the time of the con-
struction of the dam last mentioned, claimant constructed (for itself and certein other
persuns) a ditch, knéwn and referred to herein as the Brattain-ZX Ditch. Said ditch
was first finished from its intake to the point where it intefsects the westerly line of
Section 30 in Township 34 South, Range 20 East. In October and Hovember, 1903, said
claimant constructed an extension of said Brattain-ZX Ditch, consisting of canals known
and referred to as the East Branch Brattain-ZX Ditch, and the Lower Center Canal. The
construction of the dam last above mentioned and of the said Brattain-ZX Ditch and its
branches, and the maintenance and use thereof, as well as the construction of the Lower
Outside Canal and its appurtenant headworks, was provided'for in'th0se certain agree-
ments referred to more particularly in thé statements and proofs of the said Chewacan
Land and Cattle Company on file herein.

In the year 1910, and in pursuance of the agreements last mentimned, an
extension of said Brattain~ZX Ditch was constructed from the intersection of said Brat-
tain~ZX Ditch with the west line of Section 30, Township 34 South, Range 20 East, Willam-
ette Meridian, to a point in the Northwest 1/4 of the Southwest 1/4 of Section 1, Town-
ship 35 South, Range 19 East, Willamette Meridian, szid extension being known and referred
to herein as the West Branch Brattain-Z¥X Ditch.

In addition to the larger works and structures herein before mentioned, said
- claimant has from time to time during and since the year 1901 constructed, maintained and
used various other ditches, levee:s, weirs, dams, gates and other structures for the re-
gulation and utilization of the waters of said Chewaucan River in connection with the works
more specifically above mentioned. Some of said latter structures consisted merely of

temporary dams and other devices used during each irrigation season, located at different
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places from time to time, and in different years, their construction and use being de-
pendent upon and controlled by conditions which vary from season to season and during
each seéson.

In the month of September, 1901, claimant constructed, comwleted, and has
since maiﬁtained and used a levee kxnown and referred to herein as the White House levee
for the purpose of controlling the irrigation of lands lying betwecn said levee and said
Outside Canal, and certain other lands lying south of said levee. In the month of April,
1903, ssid claimant constructed and comnleted, and hos since maintained and used certain
gates in the west bank of said Outside Canal, and a weir therein, for the purpose of re-
gulating the flow of and utilizing water from said Outside Canal for the irrigation of
land adjacent thereto. In the said month of April, 1903, claimant constructed and com-
pleted and has since used and maintained, a ditch and hecdgate to divert water from said
Qutside Csnal known and referred t0 herein as the White House Ditch, constructed and used
for the purpose of controlling the flow of water through said vutside Canal for the irri-
gation of certain lands of said claimant lying between said White House Ditch and ssid
Outside Canal.

In the month of August, 1902, claimaﬁt constructed and completed, =nd hag
since maintained and used, a gate at the southerly end of the Outside Canal for the pur~-
pose of controlling the discharge of water from said canzl. In addition to these works,
various boxes have been installed at various points in said canals and in the White House
and Red House Levees for the purpose of regulating the flow of water utilized in the ir-
rigation of said lands. |

In the month of April, 1909, a weir and gate was construcfed in the Center
Canal for the purpose of controlling and distributing the waters over claimant's lands
lying west of snid canal, which had theretofore been irrigated through cuts made in the
west bank of said canal. In the year 1903 a headgate was constructed for the purpose
of regulating the flow of water through the East Branch of Brattain-ZX Ditch and through
the Center Canal, and in November, 1902, ssid claimant constructed a weir and two gates
in the Lower Center Canal to distribute water over certain of its lands. All of szid
works have, since their construction, been used by clalimant to provide and secure the
diversion, control, regulation and distribution of the waters of the Chewaucan River in
the irrigation of said lands during the proper season therefor, znd in the watering of
claimant's livestock pastured upon said lands.

9. Said Chewacan Land and Cattle Company is the owner of a right to take
from and use water for domestic purposes from the 7. J. Brattain, or Baglev Ditch, to
the extent of and not exceeq}%%ght miners inches in volume, whenever said ditch is con-
veying water. Cn the 15th day of December, 1838, one T. .J. Brattain was, by virtue of

a valld appropriation of the waters of said river through what is known as the Bagley, or
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Brattain Ditch, entitled to divert and use an amount 6f water in excess of eight miners
inches, continuous flow, of the waters of sasid river, and bj conveyances’the‘said Chew-
acan Land and Czttle Company haes become the owner and is entitled to take out and use for
doﬁestié purposes from said Zagley or Brattain Uitch, running through Section 6, Township
34 South, range 19 East, Willamette lleridian, not to exceed eight miners inches, or one-
fifth of one cubic foot per second, continuous flow, of the waters of said river, divert-
ed through said ditch whenever the said difch is carrying water.

10. Small Creeik is a hranch of the Chewaucan River and & natural channel,
as hereinbefore set forth. Prior to any artificial regulation for diversion of the wa-
ters of said creek by said Chewacan Land and Cattle Company, or other claimants, the
water from said Chewaucan River flowed into and through said Small Creek, and down over
and across certain lands owned by said.Chewacan Land and Cattle Company, through various
natural channels and branches, and naturally overflowed said lands. Since about the
year 1885 a headgate and a damvhave been walntained in the Chewaucan River by the said
Chewacan Land and Cattle Company, and otners, for the purpose of diverting the waters of
said river into Small Creek and of controiling and regulating the flow thereof into said
siream. Continuously siace aboat 1880, headgates have been maintained in said Small
Creek at its Jjunction with what is known as the Bagley Ditch, to regulate the flow of the
water through ssaid Small Creek from its junction with said Bagley Ditch. Said dam and
said Small Creek headgate have been maintained and repaired by sald Chewacan Land and
Cattle Company, acting in common with other persons and claimants herein, or‘théir pre-
decessors, and said claimants have, for more than twenty yeérs, controlled and regulated
the flow of water into anmd through saig Small Creek and iato and through Paisley Slough,
another branch of said river. In Seétember and October, 1910, said Chewacan Land and
Cattlé Company constructed a ditch upon its lands known and referred to as the anes
Ditch, tapping Small Creek in the Northwest 1/4 of the Southwest 1/4 of Section 32, Town-
ship 33 South, Range 19 East, Willamette Meridian, and thence running easterly to an
intersection with that certain ditch known herein as the Stock Ditch, comstructed by the
claimant in the year 1902, In September, 1907, the said Btock Ditch was enlarged and
extended throughout its course, and in 1910 said Stock Ditch was enlarged throughout its
entire length below its junction with the Jones Ditch to approximately the same dimensions
as those of said Jones Ditch. In September and October, 1911, said claimant Chewacan
Land and Cattle Company constructed a levee extending along the norfherly boundary of
its said lands in Section 32, Township 33 South, Range 19 EBast, Willamette Meridian, the
purpose and effect of which levee was and is to more effectively control and divert into
said Jones Ditch all of the waters of said Small Creek at the point where it enters the

lands of said claimant. The lands 6f sajid claimant described in the tabulated statement

herein as irrigated by the waters of said Small Creek have been irrigated since the con-
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struction of said_Jones Ditch by openings in the southerly bank of said Jones DPitch, and
by openings in the Jones Levee, which permit the waters to flow from said ditch and througﬁ
said levee onto the land irrigated by such waters.

11. Paisley Slough is a natural water course and a branch of Small Creek,
as hereinbefore set forth. Said Slough enters the lands of said Chewacan Land and Cat-
tle Company at a point in Section 32, Township 33 South, Range 19 Last, W. M. That por-
tion of the waters flowing in said Paieley Slough which are derived from Small Creek are
diverted through the natural channel of said Slough at its head in Small Creek by a dam
and headgate at the junction of Small Creek with the main channel of said Chewaucan River.
The waters are diverted from said Small Creek by a headgate in said creek and a headgate
in said Bagley Ditch at the ,junction of Small Creek and said Bagley Ditch, whereby the
waters are diverted from said Small Creek into said Paisley Sloﬁgh. Continuously for
more than fifteen years last past the said dam in said river, and said gates in Small
Creek at its Junction with said Bagley Ditch; have been maintained, repaired and used to
control the amount of water flowing into and through Small Creek and into and through
Paisley Slough, and for more than ten years prior tu the commencement of this proceedihg
said Chewacan Land and Cattle Company has diverted through said Small Creek and through
said Paisley Slough a portion of fhe watefs of said Chewaucan River, and has conducted
the same to the land of sszid claimant for the irrigation of said lands and the grcwing of
crops thereon. In the months of November and December, 1887, the predecessors in inter-
est of said claimant constructed a dem in said Cheweucan River for the purpose of divert-
ing certain waters of said river into Paisley Slough through a channel from said river
connecting with said Slough. In the fall of 1902 said claimant, in common witp other
persons, began the construction of works for the purpose of changing the point of said
diversion to the point where the same is now situated, and constructed a weir in the
channel of said river, and a ditch known as the JYones-Innis-ZX Ditch, connecting Paisley,
Jones and Fisher Sloughs with the channel of said river at said weir, and in October,‘1905,
constructed and completed ce?tain gates at the junction of said ditch and Slough, and has
since; in common with other persons and their :uccessors in interest, maintained and used
the same for the purpose of regulating the flow of water into said Paisley Slough and
into Jones and Fisher Sloughs, branches thereof. The waters conducted through said
Paisley Slough which are used upon the lands of said claimant ére carried over and dis-
tributed upon the lands of said claimant by the Vaguero, or Stock Ditch. Such waters
have been used by claimant Chewacan Land and Cattle Company and its predecessors in inter-
est for irrigation and stock purposes since 1885.

12. Jones and Fisher Sloughs are natural water courses and branches of said
Paisley Slough, and in the year 1864 a predecessor in interest of said Chewacan lLand and

Cattle Company constructed various headgates and boxes in Jones and Fisher Sloughs and the
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various branches and channels thereof; and by means thereof irrigated certain lands then
owned by said predecessors and now owned by said claimant. Such of the waters of said
sloughs as are used by said Chewacan Land and Cattle Company are utilized by being car-
ried through said‘Jones-Iunis-ZX Ditch and Fisher and Jones Sloughs, and by being turned
out of the latter and their branches and channels upon the land to be irrigated by boxes
and other openings and by dams in the channel of said Sloughs and the minor branches
thereof, and by ditches leading therefrom.

13. In about the year 1902 said Chewaccn land and Cattle Company commenced
the construction of a weir in the Chewaucan River and completed the same in the fall of
1903, and in the months of Septémber and October, 1903, constructed a portion of the Hed
House Ditch from its intake near said weir, and completed the same throughout its present
length to said Outside Canal in lMay, 1904. The headgate at the intake of said Red House
Ditch was constructed and completed in the month o April, 1906, and a headgate near.the
eastern end of said ditch was constructed in the month of April, 1910. During and since
the year 1904 water diverted by said Red House Ditch has been put by said claimant to
beneficial use for the irrigation of its lands and.the watering of its cattle. Faid
Red House Ditch between its intake and that certain diversion gate situate about 200 yards
northerly of said intake (which diversion gzte is shown on Exhibit "A" of‘Chéwacan Land
and Cattle Company accompanying its Statements and Proofs herein as Intake Headgate o,

5 situate in the Northwest 1/4 of the Northwest 1/4 of Section 19, Tewnship 33 South,
Range 19 East) is owned as follows: An undivided 2/3rds interest therein by Chewacan
Land and Cattle Company: and an undivided l/Srd interest therein by Fred T. Elsey (suc-
cessor in interest of E. O. Lamb), and Cynthia I. McCall (as successor in interest to
J. E. Mitchell-Innes and C. L. Mitchell-Innes), and that portion of said Red House Ditch
situate northerly of and bevond said Intake Headgate No. 5 {that is, between said Intake
Headgate No. 5 and the junction of said Red House Ditch with the Upner Outside Canal
in the Southeast 1/4 of the Southwest 1/4 of Section 9, Township 33 South, Range 19 East)
is owned entirely by Chewacan Land and Cattle Company.

| 14, Avery Creek is a natural channel and water course, also known as Moss
Creek, flowing through Section 22 and into Section 15, Township 34 South, Range 19 East,
Willamette Meridian, and into sz2id Upper Mersh, Since about the year 1885, the said
Chewacan Land and Cattle Company has by means of small ditches distributed the waters
of said creek over the lands described in the tabulated statement herein as irrigated
thereby by means of said ditches, and thereby appropriated a sufficient quantity of wa- -
ter for the proper irrigation of said lands from said creek.

15, A portion of the lands of srid Chewacan Land and Cattle Comvany sit-

uate in said Upper Marsh in Sections 3, 4, 5, 8, 9, 10, 15, and 16, Township 34 South,

Range 19 East, Willamette Meridian, including approximately 2600 acres, is shown as
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non -irrigated land upon the maps prepared by the State Engineer which are part of the
record herein. The fact is that said area is and at all times has been irrigated by»
said Chewacan Land and Cattle Company and its predecessors in interest in the same manner
and with the same works as other lands in said Upper Chewaucan Marsh contiguous thereto,
and that by means of such irrigation said company and its predecessors in interest have
grown and now grow valuable crops of hay and pasturage thereon. Said area {except ap-
proximately four acres thereof situate in or near Section 5, Township 34 South, Range

12 East, Willamette Meridian, on which are small ponds caused by the flow of certain
shall sprines thereon) is fully reclaimed and produces valuable pasturage and hay.
Valuable hay grasses grow over said entire area and of the entire growth on said area a
large percentage and over two-thirds consists of crops of hay grassecs ahd other crops
valuable as pastufage for‘cattle. Said Chewacan Land and Cattle Company and its pre-
decessors in interest have for more than twenty years past used said area for the growth
of crops thereon and for the pasturage of cattle. The irrigation of said area is neces-
sary for the’production‘of c¢rops thereon, and the use of'water for such irrigation has
been and is a beneficial use.

16. The Chewaucan River is a natural, non-navigable stream and water course,
and‘from time immemorial has had its source and origin upon public lands of the United
States of America , and now rises and has its source upon said public lands, and flows
thence northerly through, over and across public lands of the United States of America
for several miles, and a considerable portion of the lands riparian to said stream and
its tributaries above said Upper Chewaucan Marsh are the propérty of the United States
of America.i

17. All of the lands owned and irrigated by said Chewacan land and Cattle
Company and situate in>or adjacent to the Ypper Chewaucan Harsh are lands which border
upon and are ripsrian to the main chamnel of the Chewaucan River where the same flows
through Sections 8, 17, and 18, Township 33 South, Range 19 East, or defluent channels
of said river such as Small Creek, Paisley Slough, Fisher Slough and Jones Slough, or are
lands which are contiguous to and are held in the same ownership as and which form a
single tract with lands so bordering upon said main or defluent channels,” All of the
lands owned by said Chevacsn Land and Cattle Company in The Narrows which are irrigated
or susceptible of irrigation are riparian to or bordering upuon the Chewaucan River in
said Narrows. All of the lands of said lhewacan Land and Cattle Company in said Lower
Chewaucan Marsh are riparian to and bordering upon the channel of said Chewaucan River
either where the same flows in The Narrows or where the same flows through Sections 2 and
11 in Township 35 South, Range 20 East. Such of the lands owned by said Chewacan Land
and Cattle Company and by it irrigated as were not driginally riparian to and bordering

upon said stream or its divergent channels are contiguous to and held in single ownership
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with otheqﬁands owned by said company which are riparian to and immediately border upon
said stream or its said divergent chhnnels. Said Chewacan Land and Cattle Company has
elected, in the event that it is bound to elect between its claims or rights based unon
riparian ownership and its claims or rights based upon appropriation, diversion and use,
to claim its rights based upon and acquired by appropriation, diversion and use, and its
rights as determined in these Findings of Fact and in the Order c¢f Determination herein are
those which are based upon and have been acgquired by appropriation, diversion and use,and
are not rights based upon or acquired by riparian ownership.

The lands described as irrigated lands in the Statement and Proof of Claim
of Fred T. Elsey (being 30 acreé in the Southeast 1/4 of the Southeast 1/4 of Section 18;
39 acres in the Northeast 1/4 of the Northeast 1/4 of Section 19; 14 acres in the North-
west 1/4 of the Northeast 1/4 of Section 19; and 9 acres in the Northwest guarter of the
Northwest 1/4 of Section 20, all in Township 33 South, Range 19 East, W. M.} are lands
ﬁhich are riparian to and border upon the Chewacan River. The main channel of said
river flows through said lands, and said lancs were before any artificial diversion of
the wﬁters of said stream'naturally irrigated by said waters, and have since such diversion
been irrigated by sa2id waters. Said Fred T. Elsey is entitled to a right, based upon
riparian ownership, to the continued use of water for said lands, which right is co-
ordinate with and has the came priority as the rights of the earliest users of the water
of said streaﬁ; tut said claimant has no right to insist uppn the continued flow across
or by his land of more water than is necessary to provide him with the amounts herein
determined as reasonable and necessary for these purposes, and will not be injured by
the diversion of such waters as are not necessary to assure to him the natural fiow of
the stream to the extent that the same has been by him for these purposes required and used.

18. The Northwest Townsite Company is the owner of certain water rights
through certain ditches diverting water above the head of said Upper Marsh. About the
year lésl the predecessors in interest of said Northwest Townsite Company constructed
a ditch known as the Drink Water, or Little Conn Ditch, tappine said stream An the south
side in the SE 1/4 of Section 23, Township 33 South, Range 18 East, W, M., and thereéfter
the waters of said stream were diverted down through said ditch and conducted upon the
lands of said claimant described in the tabulsted statement herein and utilized for the
irrigation thereof. About the year 1886 the predecessors in interest of said Horthwest
Townsite Company constructed what is known ss the i1l Ditch, tapping said stream on the
north bank thereof in the Northeast 1/4 of the Southsast 1/4 of Section 23, Township 33
South, Range 19 East, W. M., and diverted the waters of ssid stream through said ditch
and dtilized the waters so diverted for domestic, bower and irrigation purposes upon the
lands and in the mill described in the tabulated statement in the order of determination

herein. By virtue of said diversion as aforeszid through said Little Conn and through
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said Mill Ditch, the predecessors in interest of said Northwest Townsite Company appro-
priated the waters of said stream in quantities reasonably necessary for tre purposes of
said appropriation. For the development of power at said mill described in the tabulat-
ed statement herein, said Northwest Townsite Company is entitled (subject to the rights
of other persons having prior rights) to divert and use not to exceed thirty cubic feet
per second, continuous flow; but is not thereby éntitled to consume said quantity of
water, or to change the place of use or the character of said use to any other or a dif-
ferent use, but should return the said waters so diverted after use to said stream, with-
out substantial diminution in quantity, at its point of present return near the center
of the south line of the Southeést 1/4 of the Northwest 1/4 of Section 24, Townkhip 33
South, Range 18 East, W. M.
In the year 1885 the predecessors in interest of said Northwest Townsite

Company commenced the construction of the Lower Comn Ditch, tapping said stream on the
south side at a point near the southeast corner of the Northwest 1/4 of the Southwest
1/4 of Section 24,‘Towﬁship 33 South Range 1€ East, W. M., and completed szid ditch, and
by means thereof diverted the waters of said stream through said ditch and utilized the
gsame for the irrigation of ssid lands and for domestic purposes. In the year 1903 the
point of diversion of the said ditch was changed to a point on the south side of the main
channel of said stream in the Southeast 1/4 of the Northeast 1/4 of the said Section 24,
and a ditch was constructed leading from said point of diversion to said premises, which
said ditch hes been used ever since in the irrigation of said premises as the same are
described in the tabulated statement in the Decree herein.

In the year 1896 the predecessor in interest of said forthwest ownsite
Company commenced the construction of a ditch known herein as the Conn Ditch, from a
point on the north side of said stream near the southwest cormer of the Northwest 1/4 of
the Southeast 1/4 of Section 27, Township 33 South Range 18 East, W. M., down to and
upon the lands described in the tabulated statement in the Decree herein as irrigated
therefrom, and by means of said ditch diverted waters of szid stream down to and upon
caid lands, and utilized the waters so diverted for the irrigation of said lands and
for domestic purposes.

| By virtue of the construction of said Conn Ditch, and said lower Conn

Ditch, and the diversion and use of water through the same as aforesaid, the predeces-
sors in interest of said Northwest Townsite Company did appropriate a portion ofthe waters
of said stream to an amount necessary for the proper and reasonable irkigation and domestic
requirements of said appropriator for the irrigation of said lands and for domestic
puUrposes.

At no time prior to the year 1913 was more than 160 acres of land irrigsted
br or through said Conn Ditch by said Northwest Towngite Company or its predecessors in

interest, and all additional land irrigated since said year 1913 through saié Ditch has
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been irrigated under and subject to the limitations of a pemmit issued bj the State Engineer
in the year 1912 for the enlargement of said ditch. The 160 acres of land so irrigated
prior to said year 1913 are those which in the tabulzated statement hereinafter contained
are allowed a priority date as of the year 1896.

19. The Portland Irrigation Company, contestee, was prior to these proceed-
ings and now is a corporation orgenized and existing under the laws of the State of Oregon.

20. Portland Irrigation Company claims to be the owner of certain water
rights appurtenant to certain lands which are public lands and the property of the uUnited
States of America. Said Portland Irrigation Company claims to have posted, prior to the
24th day of PFebruary, 1909, and at intervals usually of aprroxim=tely six months each,
‘at a proposed point of diversion described in said notices, certain notices of appropria-
tion each for 15,000 inches, miners measurement, under a six inch pressure, of the waters
of szid Chewaucan River,and claims that within the time prescribed by law it filed a
duplicate copy of each such notice with the County Clerk of Lake County , Oregon, and
thereafter and within the time prescribed by law filed a certified copy of such duplicate
with the State Engineer of the State of Oregon. In the statement and proof of claim of
said Portland Irrigation Company it is alleged that one of the said copies was posted on
September 30th, 1905, but no further evidence of the posting thereof or of any filing
of any such notice or of any duplicate or copy thereof in the office of the 8ounty Clerk
of Lake County, Oregon, or in the office of the State Engineer of Oregon, was offered in
this proceeding. Said Portland Irrigation Company did not within six months after the
posting of any of said notices nor at any time prior to November, 1911, commence any work
to apply to beneficial use any of the waters of ssid Chewaucan River, nor did it within
six months after the pnosting of said notices or any of them or at any other time communce
or prosecute with due or zny diligence any work to perfect any appropriation mentioned
in any of said notices to apply to beneficial use any of the water mentioned in any of
said notices, and it has not at any time applied, used or put to beneficial use for the
irrigation of any lands mentioned in its said statement and proof of claim any of the
waters of the Chewaucan River. No copy, certified by the County Clerk of Lake County,
Oregon, of any notice of appropriation orof any duplicate of any such notice was ever
filed by saic Portland Irrigation Company in the office of the State Engineer of Oregon,
but in each instance where any copy or purported copy of any such notice of appropriation
or any such duplicate was filed by said Portland Irrigation Company with said State Eng-
ineer, such copv or purvorted copy was not certified by the County Clerk of lLake County,
Oregon, or by any other public official. o maps or other information which were re-
quired by Sections 1624 of Lord's Oregon Laws to be filed with said State Engineer, with
certified copies of the duplicates of said notices of appropriation were so filed with

any copies or purported copies of such notices which were filed with said State Engineer.
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Said contestee did not within fifteen days after posting the notice referred to in. its
Statement and Proof as having been posted March 31, 1906, nor did it at any time prior to
June 22, 1906, file with the County Clerk of Lake County, Oregon, any duplicate or pur-
ported duplicate of such notice, but nevertheless did file with the State Engiuneer of
Oregon, on the 16th day of April, 1906, an instrument purporting to be a copy of a dup-
licate of such notice theretofore filed with said County Clerk. The copies filed with
said State Engineer and purporting to be coples of the notices of appropriation referred
to in the Statement and Proof of said Portland Irrigation Compa y as haying been posted
September 30th, 1906, January 24th, 1907, and July 18th, 1908, respectivély, were not
true copies of any notice or dﬁplicate of such notice theretofore filed with said County
Clerk of Lake Countv, Oregon, but on the ctntrary the purported copy of the first mentioned
of said notices which was filed with the State Engineer states the date of posting thereof
as the 30th day of September, 1906, while the purporfed duplicate thereof filed with said
County Clerk states said date of posting as the 29th day of September, 1906; the purport-
ed copy of the second of said notices last mentioned which was filed with the State Eng-
ineer states the date of posting thereof as the 24th dav of Januarv, 1907, while the pur-
ported duplicate of such notice filed with said County Clerk states said date of posting
as the 21st day of Jamuary, 1907; and the puryported copy of the third of said notices
which was filed with' the said State Engineer states the date of posting of such notice as
the 18th day of July, 1908, while the purported dupliéate of such notice filed with ssig
County Clerk states said date of posting as July 13th, 1908.

@n November 24th, 1911, H. C. Brodie, alleging himself to be the Trustee
for the State of Oregon, macde application No. 1886 to the State Engineer for a permit to
appropriate 300 cubic feet per second of the waters of said “hewaucan River, and to sup-
plement the direct flow of ssid water by stufage for irrigetion and domestic uce on taid
lands, and at the same time filed with said State Engineer Application No. 1887 for a
permit to rescrvoir and store for irrigation and domestic use the unappropriated waters
of said Chewaucan River to the extent of 50,000 acre feet, said water so stored to be used
upon saidlands.

On December 12, 1912, szid Brodie, pursuant to an order of the Desert Land

Board of Oregon, assigned saig applications to szid Portland Irrigation Company. Said

application for a permit to appropriste does not definitely describe the proposed point
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Control to be contained in such applications. Said applications were not nor was
either of them'in the form nor did they or either of them contain the data and infoﬁn—
ation required by Section 6626 of Lord's Oregon Laws. | o permit has been issued or
granted by said State Engineer on either of said applications, and both of said appli-
cations are now pending.

On the 27th gay of Febrgary, 1907, said Portland Irrigation Company entered
into a contract with the State of Oregon acting by and through its State Land Board to
reclaim as desert lands the lands described in its Statement of Claim herein under
what is known as the Carey Act and the actis aﬁendatory thereof. Prior to said date
it had made certain preliminéry surveys of said lands and of the ditches necessary to
provide a system for the irrigation thereof. Said Portland Irrigation Company did
not comply with but failéd to perform the terms of said contract dated February 27,
1907, and its rights under said contract dated February 27, 1907, were, prior to the
lst day of January, 1912, forfeited by the Stste of Oreson, acting through its Desert
Land Board, and said contract was by reasbn of non-fulfillment by said Portland Irrig-
ation Company of the provisions thereof terminated prior to said date. On the 6th day
of September, 1911, said Portland Irrigstion Company executed and delivered to the
State of Oregon, acting through its Desert Land Board, ; written relinguishaent and
surrender to the State of Oregon of all of its right, title and interest in and to
Oregon Carey Act Selection Nue. 15 and all its right, title and interest‘in and to the
contract dated February 27, 1907, hereinabove mentioned and 211 its right, title and
interest in and to the water rights owned or claimed by it for the waters of the
Chewaucan River necessary for the reclamation of lznds inOregon Carey Act List No. 15
and all of its right, title and interest in and to any and all rights of water and
water rights theretofore secured by it from the Interior Depzrtment or the Forestry
Service or the State of Orugon for canals and reservoirs to be used in the reciama-
tion of lands in Oregon Carey Act List No. 15. Said relinquishment was condition-
ed that if on or before January 1, 1912, arrangements satisfactory to the said Desert
Land Board for the financing of the Carey Act Project of said Portland Irrigation
Company should have been made, said relinquishment should be null and void, dbut 1f
satisfactory arrangements should not have been made by suid date then said relinguish-
ment should become absolute and of full effect.  On January 25, 1912, and not before
said State of Oregon entered into and executed a new contract with said Portland Ir-
rigation Company bearing date ﬁecember 29, 1911, whereby said Portland Irrigation
Company undertook and agreed to reclaim as desert land the lands described in its
Statement of Claim herein under the provisions of said Carey Act and its amendments,

by and through a system of canals ditches and reservoirs using the waters of said
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stream. The time prescribed by said contract for the completioﬁ of the work to be
done thereunder by said Portland Irrigation Company has been from time to time extend-
ed by said Desert Land Board, but said work has not been completed nor has said Port-
land Irrigation Company in good faith or with due diligence prosecuted the work re-
guired to be done.by said contract.
2le On September 6, 1903, the duly authorized agent of the State of Ore-
gon did, under and by virtue of said Carey Act (Act of Congress of the United States
of America approved August 18, 1894, and Act of June 11, 1896, and Act of March 3,
1901, amendatory thereof) and in pursuance of the rules and regulations prescribed
by the Secretary of the Intefior, make and file in the United States Land Office at
Lakeview, Oregon, a list of desert public lands which the state was then authorized to
select under the provisions of said Carey Act and acts amendatory thereof, which scid
list of public lands included the lands now proposed to be irrigated by said Portland
Irrigation Company and as described in the tabulated statement in the order of deter-
mination, herein. On September 18, 1913, the Register and Receiver 'of said ILand
Office at Lakeview, Oregon, did certify to the accuracy of said list, and allowed and
approved the saﬁe, and did certify that the whole of said lands were at said times
surveyed public lands of the United States, except certain lands in Section 4 and
Section 9, Township 33 South, Range 18 Eést, W. M., which were then unsurveyed:; that
the said lands were not, nor any part thereof, returned and denominated as mineral or
timber lands; that there was no homegstead or other valid claim t§ any portion of said
lands on file or of record in raid office; and that said lands were, to the best of
their knowledge and belief, desert lands as contemplated by the said acts of Congress.
22, On the 11th day of September, 1907, articles of agreement were made and
entered into.by and between the United States of America, through the Secretary of the
Interior, and the State of Oregon, through the State Land Board of said state, under
the provisions of said Carey Act and acts amendatory thereof, whereby and wherein the
United States of America did bind itself to donate, grant and patent to said state,
or its assignees, any particular tract or tracts of the said lands as described in
said list and in the tabulated statement herein, upon the proper reclamation thereof
within ten years, as provided in said contract; and it was understood and agreed that
said state should have full power, right and authority to enter such lands, and from
time to time make and enter into such contracts and agreements and to create and
assume such obligations in relation to and concerning said lands as might'be necessary
to induce and cause irrigation and reclamation thereof as required by said contract
and said acts of Congress.
None of the matters hereinabove mentioned nor any of the matters nor any

acts of Portland Ir igation Company constitute or amount to a vdlid appropriation of
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any of the waters of said Chewaucan River or entitle said Portland Irrigation Company
to a present right to use any of the waters.of said river for the irrigation of the
lands described in its Statement of Claim herein or any thereof, and said Portland
Ifrigation Company has no right to use any waters of said Chewaucan River except such
right if any, as it may hereafter acquire under said Applications Nos. 1886 and 1887
hereinabove mentioned, not inconsistent with these Findings or the Order of Determina-
tion herein, but by reason of said appliéations and the pendency thereof it has a
right to appear in these proceedings, and its rights with respect to the waters of
said Chewaucan River will be such, if any, as it shall hereafter lawfully acquire by
virtue of said Applications ﬁos. 1386 and 1887, not nowever ‘inconsistent herewith .
Such rights if and when acquired will have a date of priority not earlier than Novem-
ber 24th, 1911.

23, On February 24th, 1909, said Portland Irrigation Company was not in
good faith or with due diligence or in compliance with any laws existing prior to or
on said date attempting to perfect or complete any appropriation theretofore made,
attempted or initiated, and had not pfior to said time exercised good faith or used
due diligence in any attempt to complete any sucﬁ appropriation.

24, The‘diversion point proposed for the canal and irrigation system
wnich said Portland Irrigation Company has undertaken to construct by the terms of
said contract dated December 29, 1911, with the State of Oregon, and the proposed site
for the dam to be constructed under the'terms of said contract, are situate upon the
lands of the united States of America. \

25, (a) CLASSES OF LANDS INVOLVED.

In general two classes of land are included in the lands which are irrigated
or susceptible of irrigation with the waters of the Chewaucan River. These are the
marsh lands and the "uplands". The marsh lands comprise the lands included within
the Upper and Lower Chewaucan Marshes. The uplands include all other lands irrigated
or susceptible of irrigation from the Chewaucan River, its tributaries and defluent
branches. The larBest area of the uplands lies in what is known as the delta of the
Chewaucan River, which is the area lying north and west of the Upper Chewaucan Marsh
that i1s irrigated with the waters of Small Creek, Paisley Slough, Fisher Slough and
Jones Slough, defluent branches of said river. In addition to the area last mention-
ed ( known as the delta uplands) the uplands include certain areas wuch as those irri-
gated from the Bagley Ditch and the Red House Ditch (which are not natural channels of
the stream but artificial ditches constructed for the purpose of irrigating lands
lying above the delta of the river), and also certzin areas sitwate along the upper
pgrtiOns of the Chewaucan River as in the Little Chewaucan Valley, or on such trit-

utaries of the river as Crooked Creek and Willow Creek. A comparatively small area
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ls irrigated from the Chewaucan River below the Lower Chewaucan Marsh.

(b) CLASSES OF SOIL.

The soil of the uplands is in genersl a‘sandy s0il which in and near the
delta region is impregnated with alkali to a considerable extent. The surfsce of the
uplands is not as flat as that of the marsh lands, but is more or less broken by
elevations and depressions. The delta uplands have a considerzble slope, varying
at different places, and gradually becoming less as the meander line of the Upper
Chewaucan Marsh is approached. The lands lying under the Bagley Ditch have a heavy
slope. The presence of alkali in the upnlands, and particularly in the delta up-
lands, is noticeable wherevcf the surface of the ground projects above the level washed
by the water during the irrigation season, and on such elevations the only growth is
a salt grass or other plant worthleSs as fcod for livestock.

The marsh lands are comparatively flat and level, the larger portion of the
land within both the Upper and Lower Chewaucan Marshes having a fall toward the south-~
east of only approximately one foot to the mile. At the northerly end of each of the
two marshes there is a considerable deposit of silt, but the soil of the other por-
tions of both Marshes is composed almost entirely of peat laid down through the years
by the decomposition of vegetable growth. Tnis peat is at a few places underlaid with
a thin layer of a few inches of sand, but the soil on the larger part of both Marshes
is eatirely peat from the surface to the subsoil. The Marsh soil varies in depth
from approximately a half foot to considerably over ten feet, the greater portion
being from two and one-half to five feet in depth. The entire area of the marsh lands
is underlaid with a subsoil of great depth composed of a practically impervious strat-
um of whitish earth resembling c¢halk in appearance. At the surface the soil of the
marsh lands consists of an open fibrous mass of rvots which is of a depth of two or
three inches, and beneath which is the peat. Near the suriace the decomposition of
the vegetable matter is more or less incomplete, but this decomposition becomes more
complete as the depth from the surface increases, and at a depth of one or two feet
below the surface the soil consists of almost pure peat.

Thgmarsh soil is porous, particularly near the surface, and during the non-
irriéating season dries rapidly and to a considerable depth, shrinking as it dries
and developing cracks at and near the surface, wnich increase the rate of evaporation.
When water is again applied to the soil a large amount is at once absorbed in filling
the cracks and larger voids, after which the rate of absorption is retarded by the
*sliming" of the smaller particles, but a large quantity of water continues to be ab-
sorbed until the soil is fully saturated, although the rate of absorption is slower

than when the water is first applied. The soil has a low capillarity and does not
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effectively subirrigate. There is practically no drainage of the marsh lands through
either the surface soil or the subsoil, and surface¢ drainage is the only form of drain-
age natural or préctically possible.

(c) CROPS.

In a few places on the "uplands" hardy fruits and vegetables are grown, but
almost all of the uplénds are devoted to the production of hay crops, thece consisting
in the main of natural meadow hays mixed in some localities with tame varieties of
hay grasses such as timothy and red top. Alfalfa is grown on some of the lands ir-
rigated from the Bagley Litch and from the Red FWouse Ditch.

The crov grown on the marsh lands consists of various native hays which grow
to a height of from three tu over five feet and produce from two and one-half to three
tons to the acre of cured hay. This hay has exceptional keeping qualitites and is of
high value as feed for cattle. The predominant crop on the marshes is locally known
as '"sugar grass", which term is applied to two varieties similar in appearance and
growing in about equal quantity. These two varieties are scientifically known as
sprangletop (scolochloa festucacea) and awned sedge (carex aristata). These and the
other varieties of hay-producing plants which grow on the marsh lands are perennial
plants, hydrophitic in nature, which have their natural habitat in marsh lands where
wet conditions prevail duriﬁg the growing seasone. They require for their proper
growth a saturated soil and water (that is not stagnant) upon the surface of the ground
during the growing season.

Originally and before the marsh lands were reclaimed or the crops thereon
harvested or cattle pastured thereon during the winter a considerable percentage of
the growth thereon consisted of tules, flags, cane and other plaﬁts of comparatively
small velue as food for livestock. These plants now form a comprratively small per-
centage of the growth on the marsh lands, and where they exist grow among and inter-
mingled with valuable hayv grasses. All vortions of said marsh lands now produce
large and profitable crops of hay and pasturage, and the irrigétion of all portions
of sazid marsh lands is an application of water to beneficial use. Their soil is un~
fitted for the production of ordinary field crops or of crops ordinarily grown by
intermittent irrigation. No crop other than that now grown on said marsh land could
be profitably grown thereon.

(a) CLIMATE.

The average elevation of the marsh lands is approximately 4400 feet, and
the climate is to a large extent influenced by the altitude. Freezing weather occurs
in all :onths of each year except June, July and August, and in some years in the
month of June. The winter climate is extremely rigorous, the temperature frequently

falling below zero, and storms during the winter season are of frequent occurrence.
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During the months of November to February, both inclusive, in practically every year,
freezing weather prevails and ice forms to such depth in all defluent channels of the
Chewaucan River énd in the ditches and csnals diverting water therefrom (including
those in the Upper and Lower Chewaucan Marshes) that it is necessary to cut ice during
practically the entire winter season in order that cattle may obtain drinking water
from such water courses. In many years these conditions prevail also during the

latter half of the month of October and the first half of the month of March. The
plants which grow on the marsh lands are of such nature that thev are not injured by
freezing or by the application of water even during periods of extreme cold. The
natural precipitation on the marsh lands is not sufficient tc saturate the ground be-
fore the beginning of the irrigation season or to provide sufficient moistufe for the
proper growth at that time of the plants thereon. A large quantity of water is con-
sumed and necessarily consumed at the beginning of each irrigation season in accomp-~
lishing the saturation of the ground.

(e) ALKALI.

The lands lying east of said Upper and Lower Chewaucan Marshes are heavily
impregnated with #lkali, and there is also a considerable quantity of alkali throughout
the so-called "delta uplands™". The drainage of all szid lands is toward and into
said marshes. The actual soil of the marshes is comparatively free from alkali, and
the method of irrigation employed is effective to keep them in that condition. All
irrigated lands require drainage in order to maintain their fertiflity, and the drain-
age afforded by the surface run-off from the marsh lands corresponds to the drainage
ordinzrily afforded by deep percolation, but which in the case of the marsh lands is
prevented by an impervious stratum beneath the surface soil, Cn the uplands drainaée
is afforded by deep percolation and by surface run-off.

(f) METHOD OF IRRIGATION.

The method of irrigation generally employed on the uplands for the growth
of meadow hays is flood irrigation. This is the method and practice commonly and
usually employed in that locality and in other districts for similar crops upon lands
of like character and situation and is a proper method for the irrigation of such crops
on sa2id lands. The uplands have a considerable slope, varying with their locstion, and
thefe cannot be effective irrigatidn thereof for the growth of meadow hays without some
loss in water from run-off due to their slope. ‘ The method of irrigation employed on the
marsh lands is likewise flood ir£igation and is the method which is commonly employed
on similar lands for similar crops in other localities, and the only method which can
be practically employed for the irrigation ofksaid marsh lands and of the crops thereon.

The slope of said marsh lands is very slight and the rate of movement of the water over
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the samé is small, and said lands by reason of the flatness of the ground surface

and the retarding effect of the gradually contracting shape of both the Upper and
Lower Chewaucan Marshes and the effect of the vegetation thereon are unusually well
adapted to flood irrigation without a large unusual or excessive loss of water. The
svstem of works constructed for the irrigation of said marsh lands and the methods and
practice employed in irrigating the same, are adequate for an economical use of water.
It would be impossible, except at prohibitive cost, to construct works which would
materially reduce the amount of water consumed in the proper irrigation of said marsh
lands, nor could said amount of water be substantitally reduced below the amount de-
clared in these Findings to be the amount reasonably required for their prover irri-
gation without preventing the proper irrigation of said marsh lancds, nor without re-
ducing or destroying their fertility.

(g} IRRIGATION SEASON,

The irrication season for the marsh lands (that is, the period during which
water is usually and properly applied from the Chewaucan River to said lands) ends in
each year between the 1lst and 15th days of July. The growing season on said marsh
lands begins usually about March 1lst. There are, however, in certsin years,
early freshets in the months of January or rebruary, and as in many years there is a
defimiency in the amount of water available between March lst and July 15th-for the
irrigation of the marsh lands, the owners of said lands have heretofore and for more
than ten years prior to the commencement of this proceeding, applied to said lands the
waters of said early freshets if and when they occur in.the months of January or Feb-
TUary. The irregulsrity and variabllity of the flow of the Chewaucan River is such
that such use of said early freshets is in many years necessary in order to assure
(insofsr as this can be done) a sufficiency of water for the irrigation of the marsh
landse Such freshets when they occur are spread over the land, and such part as does
not immediately enter the soil is to a considerable extent held.until spring, when it
aids in saturating the lands, and thereby diminishes the amount required for this pur -
pose from the stream flow after the beginning 4f the growing season. Under present
conditions, therefore, the owners of the marsh lands should be held entitled to use
guch early freshets, and, to permit such use, the irrigation season for such lands is
found to begin January lst in each year and continue until July 15th in each year.
Similar considerations apply in determining the beginning of the irrigation season for
the lands of Wm. 4. Hotchkiss, situate below the Lower larsh, and which contain 356.2
acres irrigated from the maih channel of the Chewaucan River. The irrigation season
for said lands of Wm. H. Hotchkiss begins on the lst day of January in each year and

continues until the 15th day of July in each year.
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The same considerations apply also to the lands of E. S. McDonald and J. B
Elder and to the lands of A. C. Hotchkiss irrigated from Crooked Creek and Willow
Creek. The flow of these tributéries is even more irregular than that of the main
Chewaucan River, These lands are used for the growth of upland hays, and the irrigat-
ing season for said lands is therefore found to begin on the 1lst day of January in
each year and to continue until and including the 30th day of September‘in each year,

The irrigation season for the lands belonging to -the estate of George M.
Jones, deceased (represented herein by Frances J. Snider and Anna F. Jones as Exe-
cutrices of said estate) in the Little Chewaucan Valley begins on the lst day of
March and continues to and iﬁcluding-the 3lst day of August of each year.

For many years and for more than ten years prior to the commencemént of this
proceeding the owners of the land containing 676 acres situate in Sections 5, 6, 7, 8,
16 and 17, Township 34 South , Rénge 19, East, W. M., now owned by Brattain Bros., a
corporation (substituted for H. A. Brattain, P. J. Brattain and Mrs. C. ¥. Brattain—'
Small), which are irrigated from the “agley Ditch, have employed the waters of the
Chewaucan River diverted through said Bagley Ditch for spring and fall irrigation and
the use of said waters for ssid purposes has been and 1s a use thereof for beneficial
purposes . It is therefore found that the irrigation season fdr said lands begins
on the lst day of January of each year and continues to and including the 30th day of
September in each year.

The irrigation season for all other lancs irrig ted from said Bagley Ditch
begins on the 1lst day of April in‘each yvesr and continues to and including the 30th
day of September of each year. The irrigatinn season for all other uplands now irri-
gated with the waters of the Chewaucan River ( not heretofore in this subdivisian (e)
specifically mentioned) begins on the lst day of April in each year znd continues

until and including the 15th day of September in each year.

{h) DUTY OF WATER FOR IRRIGATION.

A determinstion of the duty of water forlthe marsh lands cannot be made by
merely compsring the measurements of volume of flow in the Chewaucan River at the
several gauging stations abo§e the Upper Marsh, in The Narrows and below the Lower
Marsh., As applied to the difference of flow prior to July lst in any year above the
Upper Chevaucan Marsh on the one hand, and in The Narrows or below the Lower Chewaucan
Marsh on the other nhand, this involves an attempt to ascertain an average amount of
water "consumed"” on both the uplands and the marsh lands. These two classes of lands
not only have different irrigation fequirements, but their irrigation seasons are not
the same and the =zcreage included in each class is so different that an average figure

so derived cannot properly be applied to either class. Such a method further leaves
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out of view the amount of water contributed between the different measuring stations
by rainfall in excess of the normal amount, by drainage from surrounding arezs and by
the flow of streams entering the areas between the points of measurement. In the amounts
of flow measured at The Warrows and below the Lower Chewaucan larsh are included large
quantities of water’derived by drainage from the areas lying east of the marsh lands
which waters enter the cznals on the Tast sides of said marshes and arc carried to
said points of measmrement, but which do not represent waters of the Chewaucan River,
and which when included in an amount deducted from the flow of the river at an upper
gauging station destréy the accuracy of any attempt to determine even the amount of
water actually "cunsumed" on the irrigated lands between the two measuring stotions.
Other considerations [such as the fact that in parﬁicular vears during which the measure-
ments were taken a large port of the marsh landS'did not receive pr0per‘irrigation but
were uncovered and deprived of irrigation during the latter part of the irrisating
season] render it impossible by this method to determine even tiie amount "consumed"
between the measuring stations. But if such s method were otherwise correct it would

’ ‘ ’ :
not show the requirements of the lands fur irrigation, but only the amount of water
actually "consumned". It makes no allowance for the item of run-off which must be
compénsated in order to maintain the irrigation of both the marshlands and the uplands
during the irrigation season.

From all of the evidencs, including the lay and expert testimony and the
measurements in evidence, it is found thut the irrigation ofthe marsh lands requires
such amount of water as will saturate the ground and maintain a film of water on the
surface of the ground during the irrigating s ason, and taut if received when and in
the quantities necessary tQ accomplish this, an allowance of 3.9 acre feet ver zcre in
each irrigation season ig required and is 2 reasonable allowance for this purpose.

Such uplands as have a slope.approximating that of tne marsh lands reguire
subséantially the same amovant of water for their irrigatiOn. Large areas of the up-
lands have, however, & much steeper sloﬁe thhian the wmarsh lands, and for this ressun
reguire a sdmewhat larger allowance of water for efiective irrigation. An allowance
of 4.4 acre feet of water per acre diverted from the stream during each irrigating
seas.n is required and is a reasonable allowance for the irrigation of the following
lands:

All lands of W. Y. Miller (substituted herein for the Estate of Martha J.
Farrow, deceased, W. Y. Miller, Executor) which are described in Proofs Hos. 68 and 69;

A1l lands of Frances J. Snider and Anna F. Jones, Exccutrices (substituted
herein for George M. Jones) which are described in Proof No. 98

All lands of Florence Jones which are described in Proofs Nos. 93 and 943
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A1l lands of E. S. McDonald which are described in Proof No. 109;

All lands of V. M. Dobkias which are described in Proof No. 55, and in Proof
No. 54 sxcept the North 1/2 of the Northwest 1/4 of Section 56, Township 33 South,
Range 19 East;

A1l lands of C. E. Campbell (substituted herein for H. A, Brattain, P. J.
Brattain and Mrs. C. ¥. Brattaein-Small) which are described in Proof No. 18;

All lands of M. H. Lauritzen which are described in Proofs Nos. 104 and 105;

That part of the lands of M. C. Currier which are described in Proofs num-
bered 43 and 44, which is in Lots 4 and 5 in Section 20, and Lots 1 and 2 in Section
21, Townsnip 33 South, Range 19 East, W. M.;

All lands of Chewacan lLand and Cattle Company which are described in Proof
No. 32;

All lands of Anton Egli which are described in Proofs Nos. 60 and 61l.

An allowance of 4.6 acre feet of water per acre diverted from the stream
during each irrigating season isrequired and is a reasonable allowance for the irri-
gation of the following lands; |

All lands of M. C. Currier which are described in Proofs Nos. &3 and 44,
except Lots 4 and 5 of Section 20, and Lots 1 and 2 of Section 1, Township 33 South
Range 19 East: |

Ail lands of W. B. Parker which are described in Proofs Nos. 139, 140 and 141;

All lands of Fred Te. Elsey which are described in Proofs Nos. 64 and 65.

All lands of Cynthia I. McCall which are described in Proof No. 108;

A1l lands of Fred Weidey which are described in Proofs Nose. 159 and 160.

An allowance of 4.8 acre feet of water per acre diverted from the stream
during each irrigating season is required and is a reasonable allowance for the ir-
rigation df the following lands:

All lands of W. Y. Miller which are described in Proofs Nos. 119, 120 and 121;

All lands of Frances J. Snider and Agna F. Jones, Executrices (substituteéd
herein for George M. Jones) which are described in Prodf No. 97;

All lands of E. S. McDonald and J. B. Elder [co-partners) which are described
-in Proof No. 116

That part of the lands of W. M. Dobkins which are described in Proof No. 54
that consiste of the North & of the Northwest & of Section 30, Township 33 South,
Range 19 East, W. M.

All lands of ¥. B. Parker which are described in Proof No. 138;
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All lands of Annie Moss which are described in Proofs Nos., 124 and 125;

All lands of John O'Callaghan and Dennis 0'Callaghan, co~partners doing
business as O'Callaghan Bros., (substituted herein for D. B. Conrad and'Lettie E.
Conrad) which are described in Proof No. 42;

All lands of Harriett L. Random which are described in Proof No. 1453

All lands of Brattain Bros., a corporation (substituted herein for
H. A. Brattain, P. J. Brattain and Mrs. C. N. Brattain-Small) which are deécribed
in Proof No. 13;

All lands of Chewacan Land and Cattle Company which are described in
Proof No. 33.

4n allowance of 3.9 acre feet per acre in each irrigation season is a
proper and reasonable allowznce for the'irrigatiOn of all other uplands ‘now
irrigated with waters of said stream or its tributaries (the allowance for which
is not hereinabove otherwise specified.)

No determination is herein made of the amount of water required for the
irrigation of the lands within Carey Act Selection List No. 15 for the reason that
Portland Irrigation Company has not a present right to divert or use water for the

irrigation of said lands.

(i) RATE OF DIVERSION FOR IRRIGATION.

In'order to facilitate the distribution of the waters of the river and
ité tributaries in accordance with the allowances of volume herein specified, a
limitation should be placed upon the rete at vhich water may be diverted for ir-
rigation. The shape’of the marshes and the method of irrigation employed makes it
practicable to use amounts in excess of those immediately required,such excess
‘storing itself upon the marshes and to a degree avoiding the effect of a later
déficiency in stream flow. Because of the irregular nature of the flow of the
Chewaucan River it is necessary that the owners of the marsh lands shall be entitled
to diyert water when available to provide against the deficiencies of water which occur
in almost every year during some part of, apd usually near the end, of the irrigating
season, On the other hand the rate at which water is delivered past the points of
measurement for the marsh lands is not subject to the control of the ownersof such
lands, since, even in times of extreme floods, all water that is not actually used
by irrigators whose points of diversion are higher on the stream, flows to and past
the points of measurement for those lands. It would therefore be improper to charge
against the total volume which may be diverted during any irrigation season for the

irrigation of such lands, water which the stream may at particular times discharge
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past the points of measurement in excess of the amounts demanded and required for the
irrigetion of these lands, but since any such excess is lost to water users whose points
of diversion are above the marsh lands, and persons may hereafter accuire a right to store
or divert above said marsh lands surplus waters of said stream, provisions should be made
whereby a limitation will be placed upon the .rate of flow up to which owners of the marsh
lands shall be entitled to require that the natural flow of the stream be not interfered
with by persons having subsequent rights, and which on the other hand will provide against
there being charged against the allowance of water for the irrigation of the marsh lands
such waters of the stream as are delivered to such lands in excess of their requirements
from time to time. A limitatidn of %/25th of one cubic foot pef second of time for each
acre is a reasonable and proper limitation upon the rate at which the owners of both marsh
lands and up lands shall be entitled to divert the_waters of the stream for the irrigation
of their lands. The Order of Determination herein should therefore provide that (1} no
users of waters of the Chewaucan River shall be entitled to divert water from the stream
for the irrigation of any lands at a rate in excess of 1/25th of one cubic foot'of water
per second of time for each acre of their lands and for such period when water is avail-
able as will not exwveed the allowance in respect of volume specified in these findings;

(2) That if Portland Irrigetion Company or any other person or persons shall hereafter
acquire a right to divert or store any surplus waters of said river at a point or points
above said marsh lands, sueh person so hereafter acquiring such right shall, during the
irrigation season for the marsh lands (namely, January lst to July 15th) and at least five
days and not more than seven days prior to each 1lst and 15th day bf each month during which
he shell desire to so divert or store any such water, deliver to the persons having in
charge the irrigation of all lands within said Upper and Lower Chewaucan Marshes a written
notice or notices requiring such irrigators of marsh lands to specify in writing the rate
of flow up to which they will respectively desire to divert and use the natural flow of
said stream during the following half monthly period (beginning the next lst or 15th day»of
a month) which notice shail in every case state the name and post office address of the
party giving suéh notice and each person having charge of the irrigation of marsh lands so
served with any such notice shall, within two days after receipt df each such notice, de-
posit in the United States post office at Paisley, Oregon, with postage prepaid,-addressed
to the person who gave such notice, at the post office address named in Such notice, a
written specification of the rate of flow (in terms of cubic feet per seéond bf time, but
not exceeding a total flow in excess of a flow of 1/25th of a cubic foot per second for
each acre of marsh lands owned or irrigated by him) up to which the person gi&ing such
written specification will require the natural flow of the stream for irrigation of such

marsh lands during the half monthly periodé coverdd by said specification, and in all cases
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in which such specification shall be so mailed within the time herein specified, there
shall not be charged (against the allowance in volume herein specified for the irrigation
of such marsh lands) any water which said stream shall discharge during such half monthly
period, past the points of measurement for the marsh lands of the party making such spec-
ification, in excess of the amount so specified, but if he shall fail to so mail said
written‘specification there shall be charged (as against the allowance for the marsh lands
so irrigated by him) all water up to (but not exceeding) a maximum flow of 1/25th of one
cubic foot per second of time for each acre thereof, which during such half monthly period
shall be actually delivered to or discharged past the points of measurement therefor, in
the same manmer and to the same extent as though no provision for a specification of re-
quirements were herein contained. No party whose rights to use water from said stream
shall be subsequent iIn priority to the rights of a person from whom any such specification
may be demanded and by whom any such specification shall be msiled, shsll, during tne half
monthly period covered by any such specification, divert or store any waters of said stream
which are required during such half monthly period in order to deliver to or for the owncr
or irrigator of march lanés mailing such specification and past the points of meazsurement
for such lands the rate of flow required by such specification. The rate of flow which
an owner or irrigator of marsh lands may require by any such Writteﬁ specification shall
not exceed 1/25th of one cubic foot per second per acre for each acre of such mersh lands
owned or irrigsted by him, and (subject to the provisions herein to the effect that such
owner or irrigator is not chargeable with water which may be delivered by the stream to
his lancs or past the points of measurement therefor in excess of thc amdunt required by
his written specification mailed as aerein provided] no such owner or irrirztor shall be
entitled¢ to divert from the stream for the irrigation of such marsi lands during any ir-
rigation season a greater amo int in the aggrewate than an amount representing 3.9 acre
feet per acre for cach acre of such marshlands owned or irrigated by.him. Except as
otherwige in this paragraph provided no person hereafter acquiring any right to divert or
store any surplus waters of the Chewaucan River shall at any time divert or store such
waters in such menner or amount as will interfere witu or preVent any person herein deter-
mined to have a present right to the use of the waters of said stream or its tributuries
from full use of such waters at the rates and in the amounts herein specified.

(J) STOCK WATER.

There is required for domestic and stock watcr on the uplands such quantity
as’shall be necessary to furnish sufficient water for these purposes, and to prevent the
complete frcezing of the water in the ditches and thef courses now used tnerevn for furn-
ishing water for these purposes, not exceeding in the aggregate a flow of eight cubic feet

per second during the period between October 15th 1a each year and ilarch 6th in the next

CHEVAUCAN RIVER



year through each of the following water courses, namely: (a)Bagley Ditch; (b) Small
Creek; (c) Paisley Slough; andtflﬁ Jones Slough above its junction with Fisher Slough (the
water flowing in said Jones Slough above sald junction to be equally divided between said
two water courses last nzmed at their point of junction), and not exceeding four cubic

feet per second through each of said water coursew (Bagley Ditch, Paisley Slough, Small
Creek and Fisher Slough) during the period from September 15th to October 15th of each
year.

There is required for use for domestic and stock purposes on the marsh
lands such amount as shall be necessary to furnish water for domestic purposes and for the
watering of livestock thereon, and to prevent the water in the canals and water courses now
used for supplying water for these purposes from being completely frozen, not, however, ex-
ceeding in the aggregate a flow of forty cubic feet per second during the‘peribd between
October 15th of each year and March lst of the next year, and not exceeding in the aggre-
gate a flow of twenty cubic feet per second during the period between July 15th and October
15th following, provided, however, that the owners of said marsh lands‘shall not be entitled
to require that more than twenty-five cubic feet per second of said amount allowed for stoek
water and domeétic purposes on said marshlands during the period between October 15th of
each year and March lst of the next year shall at any time be diverted through the Center
Canal and Outside Canal of the Upper Chewaucan Marsh.

The water allowed for domestic purposes and for stock water to the marsh
lands so far s the same shall be diverted through Small Creek, Paisley Slough, Fisher
Slough or Jones Slough shall be measured at the respective points where such water courses
enter the Upper Chewaucan Marsh; provided that no water delivered through said Small creek,
Paisley Slough, Fisher Slough or Jones Slough for domestic or stock purposes during the
period beginning October 15th in each year and ending March 1st in the succeeding year in
excess of a flow of 15 cubic feet per second in the aggregate shall be chargeable against

the allowance of domestic and stock water to said marsh lands, unless and except to the
extent that a flow in said four-named water courses in excess of 15 second feet in the
aggregate shall have been demanded by the owners of the lands in said Upﬁer Chewaucan’Marsh.
Subject to the provisions herein contained the owners of the lands in the Upper Chewaucan
Marsh shall be entitled to specify the proportion of water allowed herein to the marsh
lands for domestic and stock purposes which shall at any time be supplied thrbugh the Cent-
er Canal and the Upper Gutside Canal of said Upper Chewaucen Marsh. All water herein al-
lowed for domestic or stock purposes and which sghall be delivered to said Upper Chewaucan
Marsh shall, except so far as the same is required for said purposes on said Upper Marsh,
be permitted to flow through canale into the canals of the Lower Chewaucan Marsh.

(Xx) MEASUREMENT OF WATER.

By reason of the size and winding course of the defluent branches of the
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Chewaucan River through the delta uplends, all water used on those parts of the uplands
irrigated from Small Creek should be measured at & point in Small reex at or Jjust below

its junction with Bagley Ditch; all water used on those parts of the uplands irrigated from
Paisley Slough should be measured at a point in Paisley Slough at or just below its junc-
tion with Small Creek, and also at a ﬁoint in Paisley Slough at or just below its junction
with the Jones-Innis ZX Ditch; all water used on those parts of the uplands irrigated from
Jones Slough should be measured at a point in Jones Slough at or just below its Junction
with the Jones-Innis ZX Ditch; 2ll water used on those parte of the uplands irrigated from
Fisher Slough should be measured at a point in Fisher Slough at or Just below its jJunetion
with the Jones-Innis ZX Ditch, and any necessary division of water between said Jones and
Fisher Sloughs should be made at their jJunction. Except as herein otherwise specifically
provided, the amouht of water used through any particular ditch or channel should be
measured at or just below the point where such diteh or channel diverts such water from

the stream. Whenever provision is made herein that the water used through any water

course or ditch should be measured at the head of such water course or ditch or st the point
of diversion from the stream, and there shall be several users of water from any such ditch
or water course, the water diverted by each such user from éuch ditch or water course should
also be measured on the land of such user and where so diverted by him from such ditch or
water course, and each user on any such ditch or water course should bear any loss in trans-
mission through said ditch or water course in the proportion which the acreage of land ir-
rigated by him from such ditch or water course bears to the entire acreage irrigated from
such ditch or water course. There should at all times when required by the users be di-
verted into sach of said water courses above mentioned such amount as shall be sufficient

to meet the aggregaute requirements (limited as herein specified) of the owners of uplands
who are entitled to divert or use water from said water courses respectively.

A considerable percentage of the water used for irrigation upon the delta
uplands after use in such irrigation returns to the channels of Small Creek, Paisley Slough
" Fisher Slough and Jones Slough above the points where said Wwater courses enter the Upper
Chewaucan Marsh, and such water in said chsnnels at said points is capable of measurement
before ﬁeing applied to the marsh lands. The watér herein allowed for the irrigation
of the marsh lands within the Upper and Lower Chewaucan Marshes, in so far as the same is
derived through Smsll Creek, Paisley Slough, Jones Slough and Fisher Slough should there-
fore be measured in the channels of said water courses at the respective points where such
channels enter the Upper Chewaucan Marsh. All other water diverted for use on the marsh
lands (whether situate within the Upper or the Lower “hewaucan Marsh) should be measured at
the heads of the canals or ditches (such as the Upper Center Canal and the Upper Outside
Canal) through which such water is diverted from the river at or above the northerly end

of the Upper Chewaucan Msrsh.
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The irrigators of lands in the Upper Chewaucan Marsh shall not interfere
with or prevent water diverted for lands situate within the Lower Chewaucan Marsh from
passing to such lands. Those certain contracts, coples of which are attached as Ex-
hibits "X", "Y" and "Z" to the Statement and Proof of claim "H" (numbered herein as Proof
Number 37) of Chewacan Land and Cattle Company are hereby confirmed.

26. Two certain reports by John H. yewis, State Ehgineer of the State of
Oregon dated respectively September 1, 1915 and December 6, 1915; and a report purport-
ing to be made by John Dubuis under date of September lst, 1915, are contained in the re-
cord herein as certified to this Court by the Secretary of the State Water Board of Ore-
gon. Said reports were not nor was any thereof made in conformity with law, but the same
and each thereof were made ex parte and without notice to any of the claimants herein and
none of the purported &ata and information contained in said reports was gathered in any
investigation provided for by law nor in any investigation of which any such claimant
herein had any notice or knowledge, but all of the purported data and information con-
tained in said reports as having been obtained by said State Engineer or by said John
Dubuis was gathered ex parte and without notice to or knowledge of any claiment herein,
and said reports were not nor was any thereof nor any of the purported &ta or informat-
tion therein contained which purports to have been gathered or reported by said State
Engineer or by said John Dubuis provdd as evidence in this proceeding; but said reports
were made andé were received by said State Water Bosrd without notice to or knowledge of
any of the claimants herein, and after said Stzte Water Board had refused to receive fur-
ther evidence or testimony herein. Said John Dubuis is not and has not at any time
been an Assistant State Engineer, but at the time of gathering the purported information
contained in the report purporting to be made by him under date of September 1, 1915, and
at the time of making said report was Assistant Secretary of the Desert Land Board of the
State of Oregon. Said Reports and the purported data and information therein contained
are hearsay and incompetent as evidence for or against any claimant im this'proceeding.
Said reports should not nor should any of them have been received or used by said State
Water Board or any member thereof nor made a‘part of the record herein, but the contents
of said reports, even if considered as evidence, in so far as the same are'in conflict

with any facts stated in these findings, are disproved by other evidence herein.

-V -
The last sentence of subdivision § of paragraph XV of said Findings is hereby
modified so as to read as follows:
That by virtue of the construction of said ditch as aforesaid, the predecessors
in interest of said Christina and William Schmidt did appropriate for the irrigation of

said premises in said Section 18 the waters of said Willow Creek, and are entitled to an
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appropriation of sald waters dating from the year 1898 for the land so desoribed in Section
18, and are entitled to an appropriation of said springs and feeders dating from said year
1878 for the said lands.

- VI -

Subdivision 9 of Paragraph XV of said Findings is hereby modified so that the sam
shall read as follows:

S. That the Oregon Valley Land Company is a corporation organized and existing
under the laws of the State of South Dakota. That prior to 1890 the predecessors in
interest of the said Oregon Valley Land Company entered upon Willow Creek and constructed
several dams and ditches and weirs, whereby the waters of said Willow Creek were diverted
over and across the lands described opposite the name of caid Oregon Valley Land Compsany
in the tabulated statement contained in the Order of letermination herein. That at said
time said predecessor in interest, the Heryford Land and Csttle Company, a corporation,
was the owner of certain lands in Township 34 and Township 35 South, Range 20 East, Township
35 and Township 36 South, Range 21 East of W. M., in lake County, Oregon. That said pre-
decessor in interest of said Oregon Valley Land Company commencing prior to said year 1890
constructed a system of dams and ditches for the regulation of the flow of water in said
Willow Creek, and for the diversion of the same into said ditches, and thereby applied the
waters of said Willow Creek to the lands described in the tabulated statement herein under
and opposite the name of said Oregon Valley Land Company (or persons substituted for said
Company in this proceeding} for the irrigation thereof. That tﬂe irrigation season begins
with the first freshets after the first day of January of each year, and terminates the 30th
day of September in each year, during which season the waters of Willow Creek have been
heretofore diverted and applied to the irrigation of said lands by the predecessors in
interest of sald Oregon Valley Land Company. That the said lands require for their pro-
per 1rrigation during said irrigation season an adequate quantity or amount of water not

exceeding 3.9 acre feet for each acre irrigated.

- VII -

Subdivision 10 of Paragraph XV of said Findings is hereby modified so that the
same shall read as follows:

10. That J. B. Elder and E. S. McDonald are the owners and in the possession
of certain lands-described in the tabulated statement in the Order of Determination herein
opposite their names as irrigated from Willow ureek, and prior to 1890 said lands were ir-
rigated by a system of dams and ditches diverting the waters of Willow Creek onto said lands
through said ditches, and from the main chammels of said Willow Creek. That by virtue
of said use of the waters, an appropriation of the waters of said Willow Creek was made.

That 3.9 acre feet per acre during the irrigation season, commencing with the first freshets
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after the first day of January of each year, and teminating on the 30th day of September

of each year, is sufficient for the proper irrigation of said lands.

~ ViII -

Paragraph XIX of said Findings is hereby modified so that the same shall read
as follows:

That the Amended Statement of Proof and Claim filed herein by Frances J.
Snider and Anna F. Jones as Executrices of the Estate of George M. Jones, deceased (they
having been substituted for George M. Jones in this proceeding) claims the water of Dairy,
South and Elder Creeke for the irrigation of 840 acres of land described in the tabulated
statement herein opposite their names as lands irrigsted with the waters of said Creeks.
It is found that said lznds have been irrigated as cilaimed in the said Statemeﬁt and Proof
of Claim and are entitled to a water right from said Creeks in an amount necessary to ac-
complish the proper irrigation of said lsnds, not exceeding 3.9 acre'feet.per acre during

the irrigation season beginning March lst and ending August 3lst of each year.

_Ix_

A new paragraph is hereby added to the Findings of Fact herein to be numbered
XXI11, and to read as follows:

The several claimants repressnted in this proceediné by A. E, Heams, Esq.,
by W. Leir Thompson, Esq., and by said W. Lair Thompson, Esq., and "alter Rothehild, Esq.
respectively, have stipulated that the facts hereinafter in this paragraph found are true
and may be found to be in this proceeding, and it is hereby found (a) that the rights of
all persons who are parties to said stipulation to_divert and use the waters df the Chew-
aucan River for domestic &and stock purpdses have equal priority and a priority as of the
year 1878; (B) that the rights of all persons owning lands in the Lower Chevwaucan Marsh
to divert and use waters of said River for the irrigation of such lands lying within said
Lower Chewaucan Marsh have equal priority and a priority as of the year 1901; (c} that
the right of Brattain Bros., & corporation, to use waters of said river diverted through
Bagley Ditch for the irrigation of all the lands (including 676 acres) described as irri-
gated in Proof Number 13 filed herein, has a priority over any lands now owned by Chewacan
Land and Cattle Compeny or by Wm. Hotchkiss; (d) that as between Wm. H., Hotchkiss and
all persons owning any lands in the Upper or Lower Chewaucan Marshes the right of said
Wm. H. Hotchkiss to use water for the irrigation of the lands irrigated by him from the
¢hewaucan River below sald marshes shall be subsequent and subordinate to the rights of
the owners of lands in said marshes to use water for the irrigation of their said lands.
All users of water from Besgley Diteh, except Frances J. Snider and Anna F. Jones, Execu-

trices of the Estate of George l{. Jones, deceased, and substituted for said George M.
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Jones in these Proceedings, have stipulated that they have an equal priority as between
themselves to the right to the use of water out of Bagley Ditch, and the Decree herein

should so provide as to said parties who have so stipulated.

-~ X -
That part of the Order of Determination herein made by the State Water Board
which precedes the.tab&lation therein contained headed "Chewaucan River and Tributaries”
(including paragraphs numbered 1 to 16 inclusive of said Order as made by said Board)

is hereby modified so that the same shall read as follows:

ORDER OF DETEEMINATION.

1. The relative rights of the claimants herein to the waters of the Chew-
aucan River and its tiibutaries are (except as otherwise in this Order of Determination
provided) as set forth in the tabulated statement in this Order contained, and seid claim-
ants named in said tabulated statement (or their respective successors in interest who
have been substituted herein) are severally entitled to a decree and to a certificate
of water right in accordance therewith, determining, estabdlishing and confirming, in
accordance with this Order, their several rights to the use of the waters of said stream,
its tributaries or branches.

2. The rights to the use of water for irrigation hereby determined confer
no right to divert or use water which shall be lawfully impounded in reservoirs or other
storage works which may hereafter be construcfed in accordance with law when such water
is discharged into the natural channel of the stream or tributary thereqf in a2 lawful
mamer by those having & lawful right to do so; but no water shall be so impounded if such
impounding will interfere with or prevent the full enjoyment by any person or corporation
of any right herein determined to exist in favor of such person or corporation except upon
 the conditions hereinafter specified.

3. Bach of the claimants mentioned in said tabulated statement contained in
this Order (and their respective successors in interest) shall (except‘as herein otherwise
provided) be entitled in the Order of their priorities to divert from the channel of said
Chewaucan River or from the tributary or branch thereof specified in said tabulated
statement, at a rate of diversion for the several particular tracts of land therein list-
ed not exceeding the rate ther-in specified for each such tract, and by the diteh or other
means of use therein mentioned, the waters of such stream or of the tributary or branch
therein specified for the irrigation of the particular tracts of land specified in such
tebulated statement, from the beginning of the irrigation season for such land as herein
fixed until the termination thereof, up to but not exceeding the total quantity in acre
feet, which such claimant is herein determined to be entitled to divert and use during the

irrigation season for the irrigation of such land.
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4. The respective periods (or irrigation seasons) during which water may
be diverted from the Chewaucan River, its tributaries or branches, for the irrigation of
the lands herein involved, shall be as follows, respectively:

{a) The irrigation season for the lands herein and in the Findings herein
referred to as the marsh lands shzll begin on the lst day of January in eahh year and
continue to and including the 15th day of Jﬁly in each year. Said marsh lands comsist
of those which in the tabulated statement herelnafter contained are respectively described
opposite the names of the following several claimants, and as designated by the following
numbered Proofs herein, and as being irrigated respectively from the irrigation works and

as contained respectively the nhmber of acres here below set forth, namely:

NAME OF IRRIGATOR PROOF NO. ACRES IRRIGATION WORKS

H. A. BRattain 11 5 No Ditch. Overflow from
River.

H. A. Brattain 12 410 Lower Outside Canal

Brattain Bros., a corporation
(substituted for H.A.Brattain,

P.J.Brattain and Mrs. C. N.

Brattain-Small 15 632 East and West Brattaln-

ZX Ditches
Chewacan Land and Cattle
Company 34 143.1 Small's Creek, Jones
Ditch and Jones levee.

Chewacan Land and Cattle
Company 35 215.1 ©Paisley Slough and Stock
Ditch.
Chewacan Land and Cattle
Company 37 20598 Main Diversion and Ap-
purtenant Works.
Oregon Valley Land Company,
a corporation 135 569.66 Lower Outside Canal,
Brattain ZX Ditch, East
and West Brattain ZX

Ditches and Lower Center
Canal.

(b) The irrigation scason for the lands of Wm. H. Hotchkiss (substituted
herein for A. C. Hotchkiss, P. W. Hotehkiss and Wm. Hotchkiss, doing business as Hotchkiss
Bros.) which are referred to in saild tabulated statement opposite the designation Proof
No. 87 and as containing 356.2 acres irrigated by the Hotchkiss Dam, shall begin on the
lst day of January in each year and continue to and including the 15th day of July in
each year.

(e) The irrigation season for the lands of E. 8. McDonald and J. B. Elder,
which are referred to in said tabulated statement as dealt with in Proofs No.1l1l3, 114 and
116 as containing 490, 107 and 233.5 acres respectively, and for lands as to which ssid
McDoneld and Elder was substituted for Oregon Valley Land Company, irrigated by ditches

and dams from Willow Creek and from Crooked Creek, and for the lands of A. C. Hotchkiss
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(substituted herein for Oregon Valley land Company), referred to in said tabulated statement
herein as dealt with in Proofs Nos. 133 and 144, as irrigated from Crooked Creek and Willow
Creek, shall begin on the lgt day of Jamuary of each year and continue to and including the
30th day of September in each year.

(d) The irrigatibn season for the lands described in said tabulated statement
as owned by the Estate of George M. Jones, deceased, (represented herein by Frances J.
Snider and Anna F. Jones as Executrices) as dealt with in Proof No. 99 and as containing
840 acres irrigated from Dairy, South and Elder Creeks shall begin on the 1lst day of
March and continue to and 1ncluding the 3lst day of August in each year.

(e) The irrigation season fgr the lands described in said tabulated state-
ment &s irrigated by Brattein Bros., & corporation (substituted herein for H. A. Brattain,
P, J. Brattain and Mrs. C. N. Brattain-Small) as covered by Proof No. 13, and as contain-
ing 676 mcres irrigated from Bagley Ditch, shall begin on the lst day of January of each
year and continue to and including the 30th day of September of each year.

(£) The irrigation season for all lands irrigated with waters of said river
diverted through Bagley Ditch and not hereinabove in this paragraph 4 specifically mentioﬁ-
ed shall begin on the 1lst dey of April in each year and continue to and including the 30th
day of September of each year.

(g) The irrigation season for all other lands referred to in said tebulated
statement herein (and not hereinabove in this pasragraph specifically mentioned) shall begin
on the 1lst day of April of each year and shall continue to and including the 15th day of
September of each year.

5. (2) Each of the following named claimants respectively entitled to
divert water from said stream, its tributaries or branches for the irrigation of the
particular tract or tracts of land mentioned in this subdi¥ision shall be entitled to
divert for said purpose from said stream (or from the particular tributary or branch
specified in said tabulated statement as the tributary or dbranch from which water may be
diverted to such land) a quantity of water equivalent in the aggregate to 4.4 acre feet
per acre for each acre of such lands during each irrigation season therefor, as such
season is herein defined, namely:

All lands of W. Y. Miller (substituted herein for the Estate of Martha J.
Farrow, deceased, W. Y. Miller, Execufor) which are described in Proofs Nos. 68 and 69;

All lands of Frances J. Snider and Anna F. Jones, Executrices (substituted
herein for George M. Jones} which are described in Proof FRo. 98;

All lands of Florence Jones which are described in Proofs Nos. 93 and 94;

All lands of E. S. McDonald which are described in Proof No. 109;

All lands of W. M. Dobkins which are described in Proof No. 55, and in Proof
ﬁo.-54 except the North 1/2 of the ﬁorthwest 1/4 of Section 30, Township 33 South, Range

19 Fast;

I8l
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All lands of C. E. Campbell (substituted herein for H. A. Brattain, P, J.
Brattain and Mrs. C. N. Brattain-Small) which are described in Proof No. 18;

All lands of M. H. Lauritzen which are described in Proofs Nos. 104 and 105;

That part of the lands of M. C. Currier which are described in Proofs numbered
43 and 44, which is in Lots 4 and § in Section 20, &and Lots 1 and 2 in Section 21, Township
33 South, Range 19 East, W. M.;

All lands of Chewacan Land and Cattle Company which are described in Proof
No. 32;

All lands of Anton Egli which are described in Proofs Nos. 60 and 61.

(v) Each of the.following named claimants respectively entitled to divert
water from said stream, its tributaries or branches, for the irrigation of the particular
tract or tracts of land mentioned in this subéivision shzall be entitled to divert for said
purpose from said stream (or from the particular tributary or branch specified in ssid

tabulated statement as the particular tributary or branch from which water may be divert-
ed to such lend), a2 guantity of water equivalent in the aggregate to 4.§ acre feet per
acre for each acre of such land during each irrigation season thereof, zs such season is
herein defined, namely:

All lands of M. C. Currier which are described in Proofs Nos.43 and 44, ex-
cept Lots 4 and 5 of Section 20, and Lots 1 and 2 of Section 1, Township 33 South, Range
19 East;

All lands of W. B. Parker which are described in proofs Nos. 139, 140 and 141;

411 lands of Fred T. Elsey which are described in Proofs Nos. 64 and 65.

All lands of Cynthia I. McCall which are described in Proof No. 108;

All lands of Fred Weidey which are described in Proofs Nos. 159 and 160.

(c) Each of the following named claimants respectively entitled to divert
watér from said stream, its tributaries or branches, for the irrigation of the particular
tract or tracts of land mentioned in this subdivision shall bé entitled to divert for said
purpose from said stream (or from the particular tributary or branch specified in said
tabulated statement as the particular tributary or branch from which water may be diverted
to such land) a quantity of water equivalent in the aggregate to 4.8 acre feet per acre for
each acre of such land during each irrigation season therefor as such season is herein de-
fined, namely:

| A1l lands of W. Y. Miller whichare described in Proofs Nos. 119,120 and 121;

All lands of Frances J. Snider and Anna F. Jones, Executrices (substituted
herein for George M. Jones) which are described in Proof No. 97;

All lands of E. 8. McDonald and J. B. Elder (co=~partners) which are described

in Proof No. 116;

That part of the lands of W. M. Dobkins which are described in Proof No. 54
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that consists of the North 1/2 of the Northwest 1/4 of Section 30, Township 33 South, Kange
19 Rast, W. M.

All lands of W. B. Parker which are described in Proof No. 138;

All lands of Annie Moss which are described in Proofs Nos. 124 and 125;

All lands of John O'Callaghan and Dennis 0'Callaghan, co-partners doing bus-
iness as 0'Callaghan Bros., {substituted herein for D. B. Conrad and Lettie E. Conrad)
which are described in Proof No. 42; EE—

All lands of Harriet L. Random which are described in Proof No. 145;

All lands of Brattain Bros., a corporation (substituted herein for H. A.
Brattain, P J. Brattain and ¥Mrs. C. N. Brattain-Small} which are described in Proof No. 13;

All lands of Chewacan Land and Cattle Company which are described in Proof
No. 33;

(d) Each claimant herein determined to be entitled to divert and use waters
from said stream, its tributaries or branches, for the irrigation of any of the tracts of
land which are hereinsbove in subdivision (a) of Paragraph 4 of this Order referred to or
listed shall be entitled to so divert and use for said purpose during each irrigation
season therefor (as such season is herein &efined) an amount of water equivaleht in the
aggregate to 3.9 acre feet per acre for each acre thereof.

(e) Each claimant herein who by said tabulated statement is shown to be en-
titled to divert and use water for said stream, its tributaries or branches, for the ir-
rigation of any tract of land the allowance in volume for which is not otherwise in this
paragraph 5 of this Order specified, shall be emtitled to divert and use for the irrigation
of such lands in each irrigation season therefor (as herein defined) an amount of water
equivalent in the aggregate to 3.9 acre feet per acre for each acre thersof.

(£) The rights determined in this paragraph (5) are subjeéct to the prior-
ities provided for in this Order of Determination.

L

6. //ﬁOne of the claiments who are herein determined to be entitled to use
water for the irrigation of a particular tract of land shall during any irrigation season
divert a quantity of water for the direct irrigation of such tract in excess of the total
quantity in acre feet per acre herein allowed for the irrigation of such tract on the basis
specified in Paragraph 5 of fhis order, nor at a rate of diversion in excess of a rate
represanting a flow of 1/25th of one cubic foot per second of time per acre for the number
of acres contained in such tract, (being the amount in cubic feet per second expressed for
such tract in the third column of the tabulated statement contained in this Order of De-
termination) but each such claimant shall be entitled to divert water for the irrigation
of such tract of land at not exceeding said rate of diversion from the beginning of the
irrigation season for such lands ( as herein defined) until the termination thereof up to

but not exceeding the amount in volume herein determined to bs a proper allowance for the

irrigation of such land.
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If Portland Irrigation Company or any other person or persons shall
hereafter acquire a right to divert or store any surplus waters of said stresm at a
point or points abowve the Upper Chewamcan lMarsh, such person so hereafter acquiring
such right shall, during the irrigation season for the marsh lands (namely, January lst
to July 15th) and at least five days and not more than seven dsys prior to each lst and
15th day of each month during which he shall desire to so divert or store any such water,
deliver to the persons having in charge the irrigation of all lands within said Upper
and Lower Chewaucan llarshes a written notice or notices requiring such irrigators of
marsh lands to specify in writing the rate of flow up to which they‘will respectively
desire to divert and use the natural flow of said stream during the following half monthly
period (beginning the next lst or 15th dgy of a month) which notice shall in every case
state the name and post office éddress of the party giving such notice and each person
having charge of the irrigation of marsn lands s0 served with any such notice shall,
within two days after receipt of each such notice, deposit in the United States post
office at Paisley, Oregon, with postage prepaid, addressed to the person who gave such
notice, at the post office address named in such notice, a written specification of the
rate of flow (in terms of cubic feet pcr second of time, but not exceeding a total flow
in excess of a flow of 1/25th of a cubic foot per second for each acre of marsh lands
irrigated by him) up to which the.person giving such written specification will require
the nztural flow of the‘strean for irrigation of such marsh lands during the half monthly
period covered by said specification, and in all cases in which such specification shall
be so mailed within the time herein specified, there shall not be charged (zgainst the
allowance in volume herein specified for the irrigstion of such marsh lands) any water
which said stream shall discharge during such half monthly period, past the points of
‘measurement for the marsh lands of the party making such specification, in excess of the
amount so specified, but if he shall fail to so mail said written specification there
shall be charged (2s against the allowance for the marsh lands so irrigated by him) all
water up to (but not exceeding) a maximum flow of 1/25th of one cubic foot per second of
time for each acre thereof, which during such hzalf monthly period shall be actually
delivered to or discharged past the points of messurement therefor, in the same manner
and to the same extent as though no provision for z specification of requiremsnts were
herein contained. No party vhose rights to use water from said stream shall be sub-
sequent in priority to the rights of a pérson from whom any such specification may be
demanded and by whom any such specification shall be mailed, shall, during the half
monthly period covered by any such specification, divert or store any waters of said
stream ﬁhich are required during such half monthly period in order to deliver to or

for the owner or irrigator of marsh lands mailing such spec-
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ification ana past the points of measurement for such lands the rate of flow required by
Buch specification. The rate of flow which an owner or irrigator of marsh lands may
require by any such written specification shall not exceed 1/25th of one cubic foot per
second per acre for each acre of such marsh lands owned or irrigated by him, and {subject
to the provisions herein to the effect that such owner or irrigator is not chargeable with
water which may be delivered by the stream to his lands or past the points of measurement
therefor in excess of the amount required by his written specification'mailed as herein
provided) no such owner or irrigator shall be entitled to divert from the stream for the
irrigation of such marsh lands during any irrigation season a greater amount in the ag-
gregate than an amount represeniing 3.9 acre feet per acre for each acre of such marsh
londs owned or irrigated by him. Except as otherwise in this paragraph provided no person
hereafter acquiring any right to divert.or store any surplus waters of the Chewaucan River
shall at any time divert or store such waters in such manner or amount as will interfere
with or prevent any person herein determined to have a present right to the use of the
waters of said stream or its tributaries from full use of such waters at the rates and in
the amounts herein specified.

7 Iﬁ addition to the water herein decreed for the purposes of irrigation,
those water users entitled to divert water through Bagley Ditch, Small Creek, Paisley Slough
or Jones Slough above its junction with Fisher Slough (the waters flowing in said Jones
Slough above said junctions being equally divided between szid two water courses last
named at their point of junction) shall, in addition to the amount decreed herein for
irrigation purposes, be entitled to divert into said ditch and wzater courses respectively
(2nd therefrom for use for domestic and stock purposes on their lands which are irrigatéd
by such ditch or water course respectively) so much of the waters.of said‘stream as is
necessary for stock and domestic purposes and to prevent the complete freezing thereof,
not, however, to exceed a flow of eight cubic feet per second of time through each said
four named ditch and water courses for that period of time between the 15th day of October
of one year and the 6th day of March of the succeeding year, and not to exceed a flow of
four cubic feet per second of time through each said ditch and water courses during that
period of time between September 15th and October 15th of each year.

In addition to the quantity of water herein decreed for the irrigation of'the
marsh lands mentioned herein, the owners of irrigated lands in the Upper and Lower ‘newaucan
Marshes shall be entitled to divert into the Upper Chewaucan Marsh, for domestic and stock
purposes, such quantity of water as shall be sufficient for such purposes and to prevent
complete freezing, not, however, to exceed in the aggregate a flow of forty cubic feet
per second during that period of time between the 15th day of October of each year and the
1st day of March of the succeeding yezr, and not exceeding in the aggregate a flow of twenty

cubic feet per second during that period of time between July 15th and October 15th of any
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year, but no owner of any of said marsh lands shall be entitled, between the 15th day of
October of any year and the 1lst day of March of the succeeding year, to require more than
twentyfive cubic feet per second of such water to be diverted through the center canal and
Outside Cznal of said Upper Chewaucan Marsh.

The water allowed for domestic purposes and for stock water to the marsh
lands, so far as the same shall be diverted through Small Creek, Paisley Slough, Fisher
Slough or Jones Slough shall be measured at the respective points where such water courses
enter the Upper Chewaucan Marsh; provided that no water delivered through said Small Creek,
Paisley Slough, Fisher Slough or Jones Slough for domestic or stock purposes during the
period beginning October 15th in each year and ending March lst in the succeeding year in
excess of a flow of 15 cubic feet per second in the aggregate shall be chargeable against
the allowance of domestic and stock water to said marsh lands, unless and except to the
extent that a flow in said four-named water courses in excess of 15 second feet in the ag-
gregate shall have been demanded by the owners of the lands in said Upper Chewaucan Marsh.
Subject to the provisions herein contained the oﬁners of the lands in the Upper Chewaucan
Marsh shall be entitled to specify the proportion of water allowed herein to the marsh
lands for domestic and stock purposes which shall at any time be supplied through the Center
Canal and the Ufper Qutside Canal of szid Ypper Chewaucan Marsh. All water herein allowed
for domestic or stock purposes and which shall be delivered to said Upper Chewgucan Marsh
shell, except so far as the same is required for sald purposes on said Upper Marsh, be per-
mitted to flow through canals into the canals of the lLower Chewaucan Marsh.

In addition to the water herein decreed for purposes of irrigation, each
claimant entitled to use water on lands not hereinabove referred to in this paragraph 7
who by the tabulated statement in this Order contained is shown to be entitled to divert
water for stock purposes or for domestic and stock purposes for use on any particular tract
of land, shall be entitled to divert and use thereon for these purposes such amount of
water as is reasonably necessary therefor during all times in each year when water is
not being actually diverted for the irrigation of such lands.

During such time as water is actually being used by any claimant for irriga-
tion, the water required for domesticrand stock purposes shall be derived €rom the amount
go diverted and herein allowed for irrigation except that the use by owners of marsh lands
during the months of January and February of any part of the freshet flow of the river for
irrigation shall not affect the right of the owners of such lends to divert in addition
during any such period of use such amount of water as is herein allowed and shall be re-
quired for stock purposes on such lands during any such period.

8. All water used on those parts of the uplands irrigated from Small Creek
shall be measured at & point in Small Creek at or just below its junction with Bagley
Ditch; all water useé¢ on those parts of the uplands irrigated from Paisley Slough shall

be measured at a point in Paisley Slough at or just below its junction with Small Creek,

CHR7AUCAN RIVER

o ‘)ﬁ
. K
[ ‘H X



and also at & poinf in Paisley Slough at or jusf below its junction with the Jones-Innis
ZX Ditch; all watef used on those parts of the uplands irrigated from Jones Slough shall
be measured at a point in Janes Slough at or Jjust below its junction with the Jones-Innis
ZX Ditch; all water used on those parts of the uplands irrigated from Fisher Slough shall
be measured at a point in Fisher Slough at or just below its jﬁnction with the Jones-Innis
2X Ditch, and any necessary division of wéter between said Jones and Fisher Sloughs shall
be made at their junction. Except as herein otherwise specifically provided, the amount
of water used through any particular ditch or channel shall be measured at or Just below
the point where such ditch or channel diverts such watef from the stream. Whenever pro-
vision is made herein that the.water used thro;gh any water course or ditch shall be meas-
ured at the head of such water course or ditch or at the point of diversion from the stream,
and there shall be several users of water from any such ditch or water course, the water
diverted by each such user from such ditch or water course shall also be measured on the
land of such user and where so diverted by him from such ditch or water course, and each
user on any such ditch or water course shall bear any loss in transmission through said
ditch or water course in the proportion which the acreage of land irrigated by him from
such diteh or water coﬁrse bears to the entire &acreage irrigated from such ditch or water
course. There should at all times when required by the users be diverted into each of
said water courses above mentioned such amouht as shall be sufficient to meet the aggre-
gate requirements (limited as herein specified) of the owners of uplands who are entitled
to divert or use water from said water courses respectively.

The water herein allowed for the irrigation of the marsh lands within the Up-
per and Lower Chewaucan Marshep, in so far as the same is derived through Sﬁall Creek,
Paisley Slough, Jones Slough and Fisher Slough shall be measured in the channels of said
water courses at the respective points where such channels enter the Upper Chewaucan
Marshe. All other water diverted for use on the marsh lands (whether situate within the
Upper or the Lower Chewaucan Marsh) shall be measured at the heads of the cansls or ditches
(such as the Upper Center Canal and the Upper Outside Canal) through which such water is
diverted from the river at or above the northerly end of the Upper Chewaucan Marsh.

The irrigators oflands in the Upper Chewaucan Marsh shall not interfere with
or prevent water diverted for lands situate within the Lower Chewaucan Marsh from passing
to such lsnds. Those certzin contracts, copies of which are attached as Exhibits "X", "Y"
and "Z" to the Stetement and Proof of Claim "H" (numbered herein as Proof Number 37) of
Chewaucan Land and Cattle Company are bereby confirmed.

9. The division and distribution of water for irrigation among the various
claimants herein found to be entitled to use water for irrigation shall be made at all
times throughout the irrigation season in accordance w;th the dates of the relative

priorities of their respective rights as herein or in the tabulated statement herein set

forth.

CHIVAUCAN MIVER



10. Fred 7, Elsey has a right to use water for the irrigation of and for
domestic and stock purposes on the lands described opposite his name in the tabulated
statement hereln, but is not entitled to prevent the diversion and use by subsequent ap-
propriators of the waters of said river in so far as such diversion does not affect or
impair his right to receive, divert and use from said stream for irrigation and for dom-
estic and stock purposes the amount of water to which he is herein determined to be en-
titled.

11. Portland Irrigation Compahy has no right to divert, use, impound or
store any of the waters of the Chewaucan River for the irrigation of any lands described
in its statement and proof of cléim herein or for any other purpose, and any right of
said Portland Irrigation Company to divert, store or use any waters of said river, if it
shall hereafter acquire such right, will be subject and subordinate to such rights of
present users of the waters of said stream as are hersby determined to have a date of
priority esrlier than November 24th, 1911.

12. All persons who have heretofore been substituted as parties or claim-
ants herein for any party or claimant whose rights are set forth on the tabulated state-
ment herein contained, shall be deemed to have succeeded to the rights of such original
claimant to the extent set forth in the Order of Substitution of such person, and any wa-
ter right certificate issued in accordance herewith shall be issued to such psrson or
persong so substituted.

13. The designation in the seventh column of the tabulated statement of
the Chewaucan River as the stream from which water may be diverted fbr the irrigation of
the lands of Chewacan land and Cattle Company described in its Proof of Claim 37 includes
the defluent branches of said stream mentioned in said Proof of Claim, and the quan tity
of water which may be divefted by said claimant for use on lands described in said Proof
of Claim may be by it applied to any part of said lands by or through any of the irriga-
tion and distribution works mentioned in the last column of said tabulated statement or
in said Proof of Claim. Any water which may be diverted through the Center Cansl in the
'Upper Chewaucan Mersh may be so diverted at either of the points where the same diverts
water from said stream, one of said points being near the section line between sections
8 and 9, and the other in section 19, township 33 south, range 19 East.

14, The order of the rights of the respective appropriators of the waters
of said stream and its tributaries, and in which order they are entitled to divert and use
said water, shall be and is according to the dates of the relative priorities of the rights
as herein set forth and determined, and the first in ofder of time according to the date
of relative priority shall be and is the first in order of right; and so on down to the
date of the latest priority: and those heving prior rights are entitled to divert and

use the waters of said stream, and its tributaries when necessary for beneficial use in
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connection with the irrigation of their resiective lands, or other useful and beneficial
purpose for which they are decreed a right of use, at all times, as agdinst those having
subsequent rights without let or hindrance; but the priorities herein determined and the
priorities of the rights of appropriation hereby confimmed, confer no right of use of the
waters appropriated upon other lands than those to which the same are appurtenant, for the
benefit of which such appropriations were initiated, and the waeters diverted for the ir-
rigation thereof; and whenever the water is not required by the appropriator having a
prior right to its use for irrigation purposes, for the beneficial irrigation of his pre-
mises, or other beneficial use, he must and shall permit it to flow down 1ﬁ the natural
chamel of the stream as it waé wont to flow in its natural course, without hindrance or
diversion thereof.

15. The Northwest Townsite Company, & corporation, claimant herein is the
owner and holder of Enlargement Permit No. 5, issued by the State Engineer, upon Applica-
tion No. 145, filed in his office on the Z2nd day of June, 1909, and that said company
has succeeded to all the right, title and interest in and to said permit of George Conn
and M. E. Conn, the original applicants, and in and to the water right thereby initiated.
Said Northwest Townsite Company shell complete and perfect the appropriation thereby ini-
tiated within the time limited,'and subject to the terms and conditions set forth in ssid
permit, and subject to the conditions of the laws under which the same was issued.

16. The rights of Frank M. Beane, Proof No. 6, having been initiated under
Permit No. 788 issued by the State Engineer of Oregon for diversion of the waters of Swamp
Creek, shall be completed in accdrdance with the terms and conditions of said permit and
the laws under which the same was issued.

17. H. E. Curtis, owner of Permit No. 1418, and F. N. Curtis, owner of
Permit Wo. 1417, having intiated rights of appropriation of the waters of Coyote, or Wil-
low Creek, tributary of the Chewaucan River, by application to the State Engineer on the
29th day of November, 1913, apd having duly received permits as provided by law, shall
complete and perfect their appropriations of said waters in accordance with the terms and

conditions of said permits and the laws under which the same were acguired.

_XI..

The tabulated statement contained in the Order of Determination herein as
filed by the State Vater Board of Oregon is hereby modified in the several particulars
hereinafter specified, and wherever in the Findings of Fact or Owder of Determination as
the same are modified by this Decree, said tabulated statement is referred to, such re-
ference shall be deemed to be to said tabulated statement as hereby modified.

(a) Said tabulated statement is hereby modified by adding thereto a tab-

ulation as follows:

In the first column of sald statement, under the heading "Name and Post
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Office Address of Appropriator", the words Frances J. Snider and Anne F. Jones, Executrices
of the Estate of George M. Jones, deceased, lakeveiw, Ore. - (Proof ﬁéf/ngﬁol. 2)n,

and opposite the same in colump 2 under the heading "Date of Relative P;iéfity" the fig-
ures "1887"; in column 5,>under the heading "Amt. cubic feet per second" the figures "33.6";
in column 4 under the heading "No. Acreg" the figures "840"; in column 5 under the heading
"Use" the words "Irrigation, domestic and stock"; in column 6 under the heading '"Name of
Ditch" the words "Various dams and ditches"; in column 7 under the heading "Stream" the

words "Dairy, South and Elder Créeks"; in colium 8 under the heading "Description of Land

or place of Use', the following:

4 38 acres in NW 1/4 W 1/4
ZANE SW 1/4 NW 1/4
W 4 " - NE1/41NW1/4
W' 35 " SE 1/4 W 1/4
a7 BB NW 1/4 SW 1/4
S P 40 NE 1/4 8V 1/4
_ Kj o e 32 v SW 1/4 SW 1/4
PREARY AN T 40 SE 1/4 SW 1/4
hohe 21 v MW 1/4 SE 1/4
38 SW 1/4 SE 1/4
g SE 1/4 SE 1/4
5 " SW 1/4 RE 1/4 - Section 5.
35 acres in NE 1/4 XE 1/4
5 NW 1/4 NF 1/4
11 SE 1/4 NE 1/4
14 " SE 1/4 SE 1/4
3 SW 1/4 SB 1/4 - Section 6.
32 NE 1/4 NE 1/4 ,
25 " NW 1/4 NE 1/4 - Section 7.
40 " - NW 1/4 W 1/4
39 NE 1/4 NW 1/4
2¢ v NW 1/4 NE 1/4
25 " KE 1/4 NE 1/4
3B " SW 1/4 NE 1/4
34 SE 1/4 NE 1/4 - Section 8.
9 " SW 1/4 NW 1/4
24 " NW 1/4 SW 1/4
7 " - SW1l/gswl/4
29 » SE 1/4 sW 1/4 - Section 9.
27 NW 1/4 NE 1/4
7 " NE 1/4 NE 1/4
10 " SW 1/4 WE 1/4
11 " SE 1/4 NE 1/4
g " NE 1/4 XW 1/4
2 " SE 1/4 W 1/4
3 " SW 1/4 NW 1/4
23 " W 1/4 sW 1/4
1 NE 1/4 SW 1/4
4 v SW 1/4 SW 1/4 - Section 16.

All in Tp. 36 S., Re 18 E. W. M.

(b) Said tabulated statement is hereby modified to show that the respective

dates of relative priority of the several rights dealt with in the proofs hereinafter re-

ferred to are respectively as follows:
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Proof Number Date of Relative Priority.

15 1901 (as to all lands described in said proof)
65 1878
87 1887 (subject to the terms of paragraph XII

of this Decree).

(c¢) Said tabulated statement is hereby modified by striking out in the 4th
column thereof (on page 51) the figures "17747.7" which appear under the heading "No.
Acres" opposite the reference to Proqf 37,'Volume 1 (filed by Chewaucan lLand and Cattle
Company) and by inserting in 1ieu thereof "20598%"; also by changing in the last column

of said tabulation (on page 56) the f;gures following the words "Center Canal (area south
and west of Stock Diteh irrigated from Central Canal and to some extent by Joﬁes Ditch and
Stock Diteh)" to 5212.5 (instead of 2362.2) and by changing the designation aad description
of the lands appearing in said last column of szaid tabulated statement (on pages 56 and

657) under and in comnection with the words last above quoted, to read as follows:

9.1 acres in NE & SW %+

6.5 acres in NW swlf

39 acres in SW iSWE

38.8 acres in SE i.sw.i

22 acres in SW-i SE.i

2.5 acres in SE  SE ¢
Sec. 33:

7.5 acres in SW i SW—%“.
15.1 acres in SE i-SW_i
19.4 acres in SW 4 SE
25.4 acres in SE %-SE-%

Sec. 32, Tpo 33 Se,
R. 19 E., W.M.

1.4 acres in NW l-sw-%

33 acres in SW - SW i

3.7 acres in SE + SW &

Sec. 2

3.7 acres in NW + KB &
37.3 acres in SW %-NE-%

5.2 acres in SE %—NE-l
13.2 acres in NE §-NW:%;
28.2 acres in W i+ NW %
80 acres in 8 & MW &+

160 acres in SW +
26.3 acres in NE 4 SE +
40 acres in NW + SE &
80 acres in S 4 SE +
Sec. 3.
320 acres in S %
160 acres in NW &
80 acres in 5 % of NE}
40 acres in NW 4 of NE}
37.3 acres in NE & of NE
Sec. 4.
160 acres in SE +
80 acres in E 7 of SW %
20 acres in SW f{ of sw%
20 acres in NW -+ of SW
40 acres in SE i of NW &
20 acres in SW ¢ of NW-%
80 acres in N & of W +
160 acres in NE + '
Sec. 5, :
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20.5 acres in SE % of SE +

4 acres in SW % of SE _%f
32 acres in NW iz of SE =
40 acres in NE %_of SE &+
12 acres in XE = of SW%
80 acres in E § of NW %

8. 1 acres in SW + of W +
19.7 acres in NW 2 of NW &+

160 acres in NE%
Sec., 8

320 acres in E &

160 acres in W =+

80 acres in N % of SW &

39 acres in SW i of SW &

40 acres in SE = of SW
Sec. 9

FYBN

640 acres (2ll of) Sec. 10.

80 acres in § % of SE %
40 acres in NW % of SE &
20.5 acres in NE 4 of SE %
160 acres in SW %

80 acres in § & of W %

40 acres in NW 3 of W &+
34.3 acres in NE + of W +
27.3 acres in SW %’ of XE 1
2.5 acres in NW & of NE %

Sec. 11,

11 acres in SW 3 of SW %

Sec. 12

16.6 acres in SW % of SE &+
80 acres in 8 5 of sW %
40 acres in NW i of SW %
35 acres in NE 3 of SW%
2.5 acres in SE + of W %
36.7 acres 1in SW % of NW%
27.1 acres in NW %+ of I 3

Sec. 13.

39.5 acres in SE < of S
25.2 acreg in SW =+ of 8§
80 acres in N % of B
30.9 acres in NW %+ of SW

23.7 acres in KB = of SW
320 acres 1n~Nor%h
Sec. 14.

2.6 acres in W >

of SE E
17 acres in NE %of SE
34.7 acres in SE i of NW§

of MW

f

=

=
NSFURTPINSETS

=

17.6 acres in SW 3
80 acres in N % o
160 acres in NE &

1 acre in SE % of NE &
35 acres in NE 4 of NE %+

Sec. 16.
8.4 acres in NE + of NE 2
Sec. 23.
22,7 acres in W % of NW %
10.2 acres in NE = of NW
.5 seres in NW % of NE &

Sec. 24

T_po 34 S-, Rc 19 Ec W.M.

(a) Said tabulated statement is hereby modifiedvby changing all of the figures
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therein set forth in column 3 thereof under the heading "Amt. cubic feet per second" so
that the figures shown in said column shall in each instance be a figure equal to 1/25th
of the number pf acres (In each tract of land respectively) set forth opposite thereto in
column 4 of said tabulated statement; it being intended that the maximum rate of diversion
for each such tract of land shall, subject to the other provisions of this Order, be stated

in said tabulated statement on the basis of one cubic foot per second for each 25 acres.

- XII -
There is hereby added to said Order of Determination a new paragraph to follow
‘the tabulatqd statement therein contained, reading as follows:
| As between the following named claimants herein and notwithsténding anything
to the contrary herein contalined, to wit:
Chewacan Land and Cattle Company, & corporation, Fred T. Elsey,.W. M. Hotchkiss,
Christina Schmidt and William Schmidt, E. S. McDonald and J. B. Elder, A. C. Hotchkiss,
Frances J. Snider and Anna F. Jonés as executrices of the last will and testament of George
M. Jones, deceased, W Y. Miller, Brattain Bros., a corporation, John 0'Callaghan and Den-
nis 0'Callaghan, co-partners doing business under the name of Q'Callaghan Bros., C. E.
Campbell, H. A. Brattain, P. J. Brattain and Mrs. C. N, Brattain-Small, H. A. Brattain,
Fred Weidey, Anton Egli, Florence Jones, Cynthia I. HoCall, W. B. Parker, W. M. Dobkins,
Harriet L. Rzndom, M. C. Currier, M. H. Lauritzen, E. 8. McDonald and J. B. Elder, co-
partners doing business under the name of McDonald & Elde?, and Annie Moss.
(2) The rights of said persons respectiveiy to divert and use waters of
the Chewaucan River for domestic and stock purposes have equal'priority and a priority as
of the year 1878; |
(v) The right of Brattain Bros., & corporation, to use waters of said
river diverted through Bagley Ditch for the irrigation of all the lands (Including 676)
acres described in Proof 13 filed herein is prior in time and right to any right of Che-
wacan Land and Cattle Company or Wm. H. Hotchkiss to divert water for the irrigation of
any lands now owned by either of said parties;
(c) As between Wm. H. Hotchkiss and all persons owning any lands in the
Upper or Lower Chewaucan Marshes the right of said Wme. H. Hotchkiss to use water for the
irrigation of any lands irrigated by him from said Chewaucan River below said Chewaucan
Marshes is subordinate in time and right to the rights of each of the owners of lands in
gaid Marshes to divert gnd use the waters of said river for the irrigation of their said
lands;
(a) 2s befween all such of the persons hereinabove in this paragraph named
(except Frances J. Snider and Anna F. Jones, Executrices of the Estate of George M. Jones,

deceased) as are entitled to dive}t water through Bagley Ditch for the irrigation of their
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l1and, the rights of all such persons to divert such water for the irrigation of such lands
éhall have equal priority and a priority as of the ysar 1878.

IT IS FURTHER ORDERED, ADJUDGED A;TD DECREED that all parties to this proceed-~
ing, their successors in interest and assigns, and all others acting in their aid or be-
half, be and each of them hereby is forever restrained and enjoined from either storing or
diyerting any of the waters of the Chewaucan River or its tributaries in such manner as to
interfere with the relat:ive rights of the respective parties hereto as deereed herein.

DONE IN OPEN COURT this 2nd day of December, 1916.

BERNARD DALY
Circuit Judge.
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STATE COF ORBGON |}
( ss.
County of Lake )

I, Myrtle Payne, County Clerk amdi ex-officio Clerk of the Circuit Cowrt of

the County and State aforesald, do hereby certify that the foregoing copy of Decree Mod-

ifying Findings of Fact and Order of Deteminztion of State Water Board, and affirming the
séme as modified, in the Matter of the Determination of the Relative Rights to the use of
the Waters of Chewaucan River and its tributaries, a tributary of Lake Abert, has been by
me compared with the originsl, and that it is & correct tfansc_ript therefrom, and the whole
thereof of such original “Z.Decree as the same appears on file ami of record, at my oftrice az;d
in my custody. ‘

IN TESTIMONY 'HERECF I have hereunfo set my hand and affixed the seal of the
Circuit Court this 21" day of March, A, D. 1918.

’ ’ | Myrtle Payne

{COURT SEAL) : County Clerk sand ex-officio Clerk of the

Circuit Court in and for lLske County, Oregon.

STATE OF OREGON }
( ss.
County of Marion )

I, Re W Potte'r, Secretary of the State Wetcr Board of Oregon, do hereby
certify that the above and foregoing copy of Decree of the Circuit Court of the State of
Oregon for lake County has been by me compared with, and same is a full, true and correct
copy of, the Certified Copy of such decree as received in the office of the State Vater
Board and entered of recoird herein on the £6th day of March, 1918. ‘

I TESTIMONY YWHEREOF I have hereunto set my hand and affixed the Seal of the
State Water Board of Oregon, this 26th day of larch, 1918.

120" Vet

Secretary, State Water Board of Oregon.
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