BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Transfer Application )

T-8249, to Change the Place of Use of Water ) FINAL ORDER REJECTING A
Linn County, Oregon )  TRANSFER APPLICATION

ORS 537.705 and 540.505 to 540.580 establishes the process in which a water right holder may
submit a request to transfer the point of diversion, place of use, or character of use authorized
under an existing water right. OAR Chapter 690, Division 380 implements the statutes and
provides the Department’s procedures and criteria for evaluating transfer applications.

Findings of Fact

1. Jackson Farms LLC, Glen Ford, P.O. Box 10163, Portland, Oregon 97210, filed an
application to transfer the place of use for 10.1 acres under Certificate 36656.

2. The affected portion of water right Certificate 36656 allows the use of Jackson Well No. 1,
tributary to Oak Creek, for irrigation of 10.1 acres. The maximum amount of water to which
this portion of the right is entitled is 0.12 cubic feet per second (cfs) and 25.25 acre-feet (ac-
ft) per irrigation season, being 2/ ac-ft per acre. The date of priority of the right is March
12, 1963. The authorized point of diversion is in the NE % NE Y%, as projected within
McKnight DLC 57, Sec. 12, T 12 S, R 3 W, W.M.; 990 feet north and 1060 feet west of the
NW comer of Gilmore DLC 85. The authorized place of use for this portion of the right is as

follows:
Township Range Meridian | Section | Lot/DLC QQ Acres
12 S w W.M. 7 DLC 84 | NWNW 8.9
12 S 3 W W.M. 1 DLC 57 SE SE 0.5
12 S 3 w W.M. 12 DLC57 | NENE 0.7

3. Application T-8249 involves changing the place of use of the above portion of the right to:

Township Range Meridian | Section | Lot /DLC QQ Acres
12 S 2 W W.M. .6 DLC84 | SWSW 6.0
12 S w W.M. 7 DLC84 | NWNW 4.1

NOTICE OF RIGHT TO PETITION FOR RECONSIDERATION OR JUDICIAL REVIEW
This is an order other than a contested case. This order is subject to judicial review under ORS 183.484. Any
petition for judicial review must be filed within the 60 day time period specified by ORS 183.484(2).

Pursuant to ORS 536.075 and OAR 137-004-080 and OAR 690-01-005, you may either petition for judicial review
or petition the Director for reconsideration of this order
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4. Notice of the application for transfer was published pursuant to ORS 540.520 in the
Department’s Weekly Notice April 27, 1999. No comments were filed in response to the
notice.

5. The applicant has not provided sufficient evidence to allow the Department to determine
whether water has been used under the right within the last five years according to the terms
and conditions of the water right and that the right is not subject to forfeiture under ORS

540.610.

6. No evidence was provided to enable the Department to determine whether the water user is
ready, willing and able to use the full amount of water allowed under the existing right.

7. The Department mailed a letter dated September 16, 1999 to Jackson Farms LLC, requesting
submission within 30 days of a signed notarized affidavit of use and a written description of
the authorized water delivery system and an estimate of its capacity. No response was
received to the letter. Another letter was sent to the applicant February 8, 2002, requesting
that the same two items be submitted with 30 days or the transfer application may be
rejected. No response was received to the letter. A third letter was sent to the applicant
January 13, 2003, requesting the affidavit of use and system capacity information to be
submitted within 30 days or the transfer application may be rejected. No response was
received to the letter. The applicant was sent a draft Preliminary Determination February 24,
2004, proposing to reject T-8249, unless by April 1, 2004 the deficiencies were resolved or
the application was withdrawn. No timely response was received.

8. T-8249 proposes to transfer a primary irrigation water right onto land to which another
primary irrigation right under Permit G-13263 is appurtenant. OAR 690-380-5120 provides
that the right with the oldest priority date shall be considered the primary water right unless
the applicant designates another right as the primary right. All other water rights shall be
diminished to supplemental water rights on the lands where the rights overlap.

9. Without the documentation needed to determine whether the water right is subject to transfer
and to what extent it has been exercised within the five-year period prior to filing of the
transfer application, the Department cannot determine whether the proposed change would
result in enlargement of the right.

10. The proposed change would not result in injury to other water rights.

11. Notice of the Preliminary Determination was published as per ORS 540.520 and OAR 690-

" 380-4020. .A statement was filed May 10, 2004 by Glenn Ford, on behalf of Jackson Farms
LLC, indicating that rejection of the transfer would result in economic hardship, and offering
to make the information needed for processing the transfer available in a timely manner.
However, the statement was not accompanied by the fee required by OAR 690-380-4030 for

protests.
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Conclusions of Law

Transfer application T-8249 does not meet the requirements for completeness as contained in
ORS 540.520 and OAR Chapter 690 Division 15, the Administrative Rules that were in force at
the time the application was received, nor the requirements of OAR Chapter 690 Division 380
rules under which the transfer is being processed.

The statement filed by Glenn Ford did not meet the protest requirements of OAR 690-380-4030,
and cannot be considered as a duly filed protest.

The Department is unable to make a positive finding that the right is subject to transfer and that
the proposed changes to the right would not result in enlargement of the right.

The transfer application cannot be processed and should be rejected.

Now, therefore, it is ORDERED:

Transfer Application 8249, in the name of Jackson Farms LLC, is REJECTED and of no further
force or effect.

Dated at Salem, Oregon this gz’f-‘ day of Mﬁﬂ , 2004.

2l A J2

Paul R. CVary'
Director
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