(5]

BEFURE THE STATE ENGINEER OF ORBGON

Harney County -

IN THE MATTER OF THE APPLICATION )

OF JULIUS H. BALZHISER FOR. A CHANGE ) - . ORDER

IN POINT OF DIVERSION OF WATER FROM ) , N

POISON CREEK SLOUGH. ) APPROVING APPLICATION

On December 22, 1953, Julius H. Balshiser, Blﬁns',‘o'z;eooii;" fiiéd
an application for the approval of a change in point of d:.vers:.on of 'water
from Poison Creek Slough, tributary to SllVleS R:Lver, pursuant to ORS 5)40.
510. ‘

By decree of the c:chu:Lt court of the State of Oregon for Harney
County, entered February 13, 1 1926, in the Matter of the Det.ermlnatlon of
the Relative Rights %o 1he Use of the Waters of Silvies River and I'bs ’
Tributaries, a water right was adjudicated in the name of Ferdinand Denstedt
for the irrigation of 125 acres of land frém‘Poison Creek Slough and Féiey Slough
with a date of priority of 1912, 'I'he descrlpt::.on of the lands s as set forth
in the decree is 25 acres in the NEX SE%, 20 acres in 'bhe NW= SE hO acres
in the SW: SEZ, and LO acres in the SE} SE(k Sect:.on 13, TO'WnShJ_p 23 South
Range 31 East, W. M. | ‘

The point of diversion is not déscribed in thé‘ deéree but the
application descrlbec the point of d1vers1on as 250 feet sou'bh and 800 feet
west from the northeast corner of Sectlon 2h, Townshm 23 South, Range 31
Bast, W. Ms At this po:.nt is a concrete structure in the channel of Poi—
son Creck Slough with prov1sn.ons for mstalllng flashboards ’oo ralse the
water surface. Th:Ls structure is known as the Brown Dam and thls structure

w,n.ll be des:.c'nated here:.n as the Brown Dam.
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3 appllcant hereln, owner of 'bhe above descr:l.bed la.nds, pro—
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po.,es to change the pomt of d:wersion for the urlgatlon oi‘ the above :
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descrlbed lands upstrea.m to a dam located l 075 i‘eet nor'bh and 570 feet
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east from the 34 corner of Séctlon 13, Townshlp 23 South, Range 31 ast, W.Mo
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Notice by publ:.cat:.on as prov:Lded by ORS 5L40.520 was gn.ven in

The Burns Times Herald, a newspaper prlnted and hav:.ng general circulation:

in Harney County, in wh:.ch county the la.nds are locatea, fe'rwa Viaer:.od oi‘
three weeks, belng the issues f January 15, 22 and 29, l95h. The t:Lme
for hearing es fixed in the notice, namely: Merch 11 1951;, was not les‘s
than thirty days after the last pu’bi.lca‘bion of notlce. ‘
On March 1, 195k, objection to approval of the application was
filed by M_fx*ed"aﬂ; Brown, Rirns, Oregon. | o ) ' . .
On March 11, 195k, beginning at 10:00 a.m. a hearing was held
in the court house at Burns, Oregon, aﬁ which Julius . Balzhiser, the
applicant, appeared reﬁresented by his legal couneelo_f, Robert D. Lytle
of the Law Firm of Ly'ble; Kllﬁatrick and Sehroeder,‘ Vale; Oregon, and
M fred L. Tﬁ'owu; the pfoteetant, appeared representea by his legal counse-
lor, Ce B, McConnell, Burns; Oregon. - |
At the hearing, bcth’parties in‘brodu.ced‘ evidence ‘a’nd‘-'after the
hearing the ‘State Engineer, accon'pa'u.ed by Mt‘. Jul:Lus Balzhlser, Mr. Alfred
L. Brown and other 1nterested par ties made an exa:ru.nat:.on of t.he DI‘emJ_ses.
On March ll 195k at the time of hearlng and exd.\nlnatlon of
Poison Creek Slouph and lands by the State Eng:.neer, the flow of water in
Po:.son Creek Slough was small and no water{-was checked or dlverted for
irrigation. R E R
In order to secure add:.'t.n.onal 1ni‘ormatlon a survey was made by
Herbert L. Goi‘fma.n, Ass:.stant Sta'he Englneer, on March 23 an'i 2h, .LQSL;.
This survey con51sted of runnlng a level line us:.ng turns not exceedlng
300 xeet, i‘rom t.he Brom Dam upstream to the place where P01son Creek
‘Slough crosses the wes'b lme of Sectlon 13, 'Ibwnsh:.p 23 South, Ra.nge 31 ‘-
East, W. M., wh:.ch :|.s the west lme of lands owned by' Charles D. Falk
-and the elevatlons oi‘ the water surface oi‘ Po:.son Creek Slough Were de—
iterm:.ned. The elevatlons oi‘ ‘some oi‘ the land West and near the center oi‘

Sectlon 13, Townshlp 23 South, Range 31 hast, W. M. s and the bottom of t.he
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of the ditch whlch Mr. Balzhlser uses o oarry water for tne 1rr1gat10n

of lands deocr:.bed in the appllcatlon were obtan.ned.

Attached hereto is a map and proflle show::.ng the water suri‘ace o

of Poison Creek Slough ,)a.n.zm.ser D:.tch and elevatlons of lands located
near the center of sa:Ld Sectlon 13, whlc'h map was orepared by Mr. Coffman. "
from his Surveys ThJ.S map and profnle mll be relerred to herea.fter as
the Coffman Map. : S o P ey

ThlS order is based upon the ev1dence mtroduced at the hear:.ng
and the ciata obtan.ned from h.r, Coi‘fnan's survey.bp . / i

It appears that prlor to 19h6 water i‘or the 1rr1gat:|.on of the
lands descr:l.bed 1n Mra Ealzh:.ser's appllcatlon was dlverted from Po:.son i
Creek Slough by ra:.s:z.ng the water surface at the Brown Dam

From. the testlmony of Mr. Charles D. Falk and others, 1t appears
that 1n 1946 there was cc»nstructed in the channel of Po:Lson Creek Slough
an earth fill in wh:.ch a corrugated metal p:.pe wn.th a 6 i‘oot d:Lameter was ‘
1nstalled. Thws struc’cure was located at the prooosed new po:mt oi‘ d_lvers:.on
described in the application. It appears +hat the water surface oi‘ Fo:Lson
Creek Slough was ra:.sed by 1nsta111ng flashboards at the upper end of the ,
conduit. In 1953 this ‘structure was remow}ed and 1n November 1953 a new re-
:mi‘orced concrete stmcture was bu:th in the channel of Pow son Creek Slough.
This structure, which w1ll be referred to here:m as the Balzhlser Dam, 1s
divided into three sectlons , each w1th a clea.r w:.dth of 5 i‘eet. It lu con—
s‘bructed S0 that the water surface can be 1a:Lsed by means of i‘lashboards .
orgates_, AR

“ | At the tlme Mr. Coffman xynade‘:h.ls survey, the water surface of .

P01son Creek Slough had been ra:.sed bv :Lnstall:mg flashboards in the Brown

Dam. Mr. Cofi‘man's survey' shows that the water surface of 13‘03.son Creek

Sloufrh at the west l:Lne of Sectlon 13, Townsh:z.p 23 Sou‘ch Ranve 31 East W.

_’\I. 3 was only 0. 13 of a foot hlgher than at the Brown Dam and at the Balzhlseriyf

N [

Dam, 1n whlch there were no flashboards in place, the water surface of POZLSOI‘!

Creek Slouah was the same elevatlon as at the Brown Dam. .
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Extending from the Balzhiser Dam on the north side, in a northeas-
terly direction to ‘the head of a d:L'bch used to” convey water for the 1rr1ga'bion
of part of the appln_cant's lands, 1s an earth dlke.‘ The lengt.h oi‘ tha.s d:Lke
is approx:.mately 385 i‘eet with an approxw.mate top w:l.dth of .:.l fee‘b and with ‘
a height varying from 3 to 5%- feet. ThlS dike was constructed to divert water
into said ditch which will be de51gnated heren.n as the Balzhlser D:Ltch., From
the proflle of the bottom of the Balzhlser Dltch, shown on’ 'bhe Cofi‘man map
it is seen that ‘there is one place a short da_stance below the head 01 the
ditch that the bottom oi‘ ‘the ditch :Ls aoproxl.mately one foot hn.gher 'bhan at
the head. On March 2L, 195)4, “the depth oi‘ water in the box at the head oi‘
the Balzhiser ‘DltCh was l.'2 _feet and the»depth of water at»the h:Lgh po:.nt in
the canal was only'OJBO of a foot. The Balzhlser D:Ltch has an average bot’com
width of about 5.25 feet and'an’ average top w:.dth of. about 8 .33 i‘eet 'm.th
a maximum depth of about l 5. feet. -

It appears that when the water surface of Po:.son Creek Slou h is |
at an elevation to d:LVEI"b water 1nto the Balzhlser Dltch tha‘b water i‘or the '
irrigation of lands des cr:Lbed in ‘bhe appllcat:.on located west and south of
Poison Creek Slough cante’ dlverted. The aopln.cat:.on does not state where the
water for the irrigation of these lands is 0 be diverted but the map filed

with the appllcat:l.on shows a diteh dlvert:.na from Poison Creek Slough a few
feet east of where sa:Ld creek crosses the north and south center l:.ne of Sec-—
tion 13, Townshlp 23 South, Range 31 1i‘ast, W, M. It~1s assumedvthatvth:u_s is
the ditch that will be used to convey water for the :.rrlgat:.on o:f.‘ lands lo-

cated south and west of Po:.son Creelc Slough. f“ :

From the Coff‘man map 1'b 1s seen 'bhat ’che elevauon of the top 01
the Balzhiser Dam is. 99 feet or one foot lower than the top ‘of. the Brown Dam,

(Elevation of the top of . bhe Brown Dam a5sumed as lOO feet) that the elevatlon

of lands owned by Charles D, Fa]k located 1n the SEl of" the N'”LL, and Nl*. of the

5%, Sectlon 13, Townshlp 23 South, Range 31 East, W. M., var:.es from 98 feet
to 99,9. feet in relatlon to the assumed elevat:.on of the Brown Dam. Mr. Coff-

man states that at the time of his survey that none of these lands was covered

with water.

161

2 i 5 e =

b
¥



It is ev:.dent that mth any apprec:l.able flow of water :m Poison

Creek Slouch that J.f flash boards are :mstalled in the Balzh:.ser Da.m~ lavel

w:_'bh the top of *bhe dam that part of the lands owned by Mr. Falk m.ll be

flooded, wh:n.ch muld result :m 1n;|ury. :
' From 'bhe avallable 1nformat10n, the elevat:.on whlch. the water ’
surface of Po:.son Creek Slough can be ralsed 1n relat:.on to the top oi‘ the

Balzhiser Dam w:.tnou'b i‘loodlng land., vowned by Mr. Falk located nor’ch of

\Po:.son Creek Slough J_n Sec‘blon 13, Townsh:.p 23 South, Range 31 East, W. M.,

cannot be accurately determlned and :L'b appears that cond:.t:.ons are such that

it mll be mposs:.ble to obtaln more def:m:.te mformatlon as to 'bhls durlng

th::_s 1rr1gatlon season.’
k It appears that 1f the water suri‘ace at 'bhe Balzh:v.ser Dam is not
ralsed so as to fmod lande not owned by ’c.he appllcant that the appllcatlon

should be approved bu'b to make 11; poss:Lble for the watermaster to regulate

the Balzhlser Dam, 11; is necessary in th:.s ordex' bo make def:.nlte the ma.mmum ;

elevatlon that the water suri‘ace a’c he"i'Balzh:.ser Dam can be f"raa.secl t' .

upon the ava:.lable mformatlon 1t 1s beln.eved that .the Balzhlser Dam should
be operated so that the wa’ber surface oi‘ P01son Creek Slough should not be

higher than four—ten‘bhs of a foot below the 'bop of l'he upper end of the

concrete in. this structure.

NoOW, THEREFORE, 1t hereby 1s ORDERED that the prooosed change S

in po:Ln* of dlvers:.on of wa‘ber from Po:l.son Creek Slough to-—w.lt-"

From the Brown Dam in. the cha ;nel of Po:Lson Creek °lough
at a point located 250 feet south and 800 feet: 'west '
from the northeast corner. of Sect:Lon 2h, Towneh:.p <3
South,’ Range 31 East, ‘W. M. s :

to the Balzh:xser Dam located J.n the: channel oi‘ Poison
Creek Slough at a point located 1, 075 feet north and
570 feet east from the south % correr of Secta.on 13,
Townshn.p 23, South, Range 31 East, v. M., i ARy

for: the z.rrlgatlon oi‘ 25 acres :Ln the ’\TE-* SEQ, 20 acres :Ln the NW} SE

}40 acres :m the SW‘-?* SEl and hO acres in the SL.“l SE4 Sectlon 13, Townshlp
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