BEFORE THE STATE ENGINEER OF. OREGON
Malheur Oounty
IN THE MATTER OF THE APPLICATION OF

)
CARROL LOCEY AND SYLVIA LOCEY, HIS ) :
WIFE, FOR THE APPROVAL OF A CHANGE ; . . ORD
)
)

=t

R
IN POINT OF DIVERSION OF WATER FROM '
WILLOW CREEX, PURSUANT TO THE PRO-

VISIONS OF SECTION 116-606 0.C.L.A.

- am e e em Gm ke em o e em e ma m e e

APPROVING APPLICATION

On October 10, 1945, Carroll Locey and Sylvia Locey filed appliéé—
tion in the Staté Engineerts Office for the'appfoval of a chénge in point
of diversion’of water from Willow Creek, tributary of Malheur River,vMal~
heur County, Or~gon.

By decree of the Circuit Court of the State of Oregon for Malheur
County, Oregon, dated June 6, 1916, in the matter of the determination of
the relative rights of the vﬁrioué claimants to the waters of Willow Creek,
a tributary of Melheur River, and its tributaries, in'Malhéur County, Oregon,
which decree will be referred to herein as Willow Creex Decree, a water right
was allowed in the name of James Morfitt for the 1rrigat10n of 25.0 acres
in NE} NE}, 30.0 acres in NWi NEZ, 30.0 acres in NEZ NWE and 40.0 acres in
NW: Nwk, Sectiom 6, Township‘lL South, Range 41 East, W. M., through the
Morfitt Ditch from Willow Creek with a date of priority of 1868. In said
decree James Morfitt was allowed an additional right for the irrigation of
15.0 acres in SW: SE}, 30.0 acres in SE} SWL, end 15.0 acres .in S swk,
Section 31, Tovnship 13 South, Range 41 East, W. M., through the Rica Creek
Ditch from Rich Cresk with a date of priority of‘l897; and a supﬁlemental
right from Willow Creek, through the Rlch Creek Dltch wmth a date of"
priority of 1868. 1In said Tillow Creek Decree there is a finding prov1d1ng
that James Morfitt shall be entltled to & prlorlty date of 1868 from W1llow
Creek for the 1rr1gation ‘of 15.0 acres ‘in ‘the SWl SEq, 30 O ‘acres in SE4 SWz,
and 15.0 acres in the SWl ST;, Section 31, Township 13 South, Range 41 East

We Mo, except when he is not able to obtain sufficient water from Rlcn ‘Creek
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under the date of prigrity of 1897 for the irrigation thereof.

The applicants, Carroll Locey and Sylvia Locey, owners of the above
described lands in said application proposes to construct four new ditches;
two to divert water from Willow Creek near the West line of NW; NW:, Section 6,
Township 14 South, Range 41 East, W. M., one diverting on the north and the
other on the south side; the other two ditches are to divert from Willow
Creek, one on the south and the other on the north side, near the ¥West line
of the NE; NW: of said Section 6. The lands lying above these four new ditches
are to be irrigated from two ditches known as the Morfitt Ditch and Rich Creek
Ditch; the Morfitt Ditch diverts from the south side of Willow Creek near the
northeast corner of the SW; SW;, Section 1, Township 14 South, Range 40 East,
W. M., and the Rich Creek Ditch diverts from the north side of Willow Creek in
the NW; SWi NE}, Section 1 of said Township and Range. The area to be irri-
gated from the ditches is not designated in the application, but it eppears
from the map accompanying the application that it is proposed to irrigate a
part of the following described lands: 30.0 acres in SE; SW;, 15.0 acres in
SW; SEj, Section 3L, Township 13 South, Range 41 East, W. M., 40.0 acres in
NWg NW%, 30.0 acres in the NE; NWj, 30.0 acres in NWj NEF, and 25.0 acres in
NE; NE;, Section 6, Township 14 South, Range 41 East, W. M., which lands have
a water right.

Notice of the filing of said application was given by publication
in three issues of the Malheur Enterprise, a newspaper printed and published
in Vale, Malheur County, Oregon, and of general circulation in said county,
said three issues being November 22, November 29 and December 6, 1945

On January 7, 1946, an objectioﬁ to the approval of the aforesaid
application was filed in the office of the State Engineer by 0. F. Bronson,
Earl Lofton, E. E. Oliver, Elmer Molthan and Fred Laurance through their
attorney, E. Otls Smith of Ontario, Oregon. The objections to the approval
of the application as set forth in the statement filed asserts that the ap-

plicant is only entitled to the diversion and use of 1.25 cubic feet per




second of water Ifrom Willow Creek for the irrigation of 125 acres of land undex

a date of priority of 1868, and further objection is made to the installation
of any nev means of diver51on from Willow Creek Wthh 1n any way rill flood or
damage any lends owned by the obasctors. | ’ ‘

A hearing was not held by the State Engineer as it was agreed between
the appilcant through his attorneys, Hallock, Donalu and Eanta, of Baker, Ore-
gon, the obaectors through their attorney, E. Otls Smlth, and the Stete Engin-
eer that the matter could be submlLted by the flllng of brlefs.

Briefs by both the epplicant and the objectors have been fiiéa:

In the brief of the objectors it wes asserted that durlng the past
several years water from Willow Creek has not been applled to the lands in
Section 31, Township 13 s., Range 41 East W. M. end that the vater rlght
appurtenant to theae lands may have been lost through non-use or abandonment.

The State Lnglneer belng fully adv1sed in the matter is of the opin-
ion that: Tue right to the use of the water of Willow Creek, as defined in
the Wlllow Creek Decree, in the name of James Mo‘fitt is for the 1rr1gatlon

f 25 O acres in NE4 NEZ, ,0 0 ﬂ;:d in NWi NEQ, ,O o] acres in NE4 NW4, and
40 O acres in tne NW* NWE, Section 6 Township 14 South Range 41 East, WM.,
w1th & priority of 1868; that in addition to this right a supplementel right
frou Willew Creek Ww&S aiiowed fef fhe irrigatioﬁ of 15,0 acres iﬁ SW% éEi,

30. O in the SEx SW4, and 15 0 acres in SN Sﬁi Sectioﬁ 31, Towhship 13 South,
Range 41 East, “. M.; with a prlorlty of 1868, that for these lands the owners
must flrst use the water from Rlch Creek as long as water from thls source is
avallable, but when the quantlty of water from Rlch Creek is rot sufficient,

or there is no weter evailsble from thls source, the owner of the lands can
divergtwater from Willow Creek under e date of priority of 1868, providing that
the total quantity diverted from Rich Creek end Willqw'creek dpeevnotlexeeed

the guantity allowed in said Decree;

That the approval of the applicatioh by‘fhe-S£ete Engineer could not
be considered as & determination as to whether The water right had not been

lost by sbandonment or by non-use. Abandomment of a water right or forfeiture
for non-use is & question of fact and law to be determined by & court of com-

petent jurisdiction and in an appropriste vroceeding; ///
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That the approval of the application wonld not result in injury to
existing right as contemplated in Section 116-606, 0. C. L. A. providing
that proof is submitted showing the area that will be irrigated from each
of the six ditches to be used, which informstion is necessary in order to
distribute fhe waters of Willow Creek and its tributaries.

NOW, THEREFORE, it hereby is Ordered that the application by
Carroll Locey and Sylvia Locey filed in the office of the State Engineer
on October 10, 1945, requesting the approval of & change in the point of
diversion for the irrigation of part of the applicants lands from the
afore described Morfitt Ditch and Rich Creek Ditch diverting from Willow
Creek down stream to four ditches to be constructed as above described,
subject to all other provisions and limitations of the Willow Creek Decree,
be and the same is hereby approved without loss of priority.

It is further ORDERED that the construction work be completed and
the change in diversion be made on or before October 1, 1946, or within such
extension of time as may be granted by the State Englneer for good cause
shown. |

It is further ORDERED that after the completion of the construc-
tion work and the change of diversion mede that the spplicant shall submit
a map on scale not less than four inches to one mile showing the location of
the ditches to be constructed and the location znd areas of lands served by
each of the six ditches used by the applicants.

Dated at Salem, Oregon, this 13th day of Februasry, 1946.

CHAS. E. STRICKLIN
State Engineer






