BEFORE THE OREGON WATER RESOURCES DEPARTMENT

IN THE MATTER OF THE PROPOSED PC 93-4
CANCELLATION OF THE WATER RIGHTS

EVIDENCED BY CERTIFICATES 16530, 16533 ORDER ON
AND GR 151 AND THE PROPOSED PARTIAL DISMISSAL

EVIDENCED BY CERTIFICATE 15608, FOR USE
OF WATER FROM GRAVE CREEK, MACKIN GULCH
AND A WELL OR INFILTRATION TRENCH FOR

)
)
)
)
CANCELLATION OF THE WATER RIGHT )
)
)
)
IRRIGATION OF LANDS IN JOSEPHINE COUNTY )

The above-captioned matter having come on for contested case
hearing in the above-entitled matter on Tuesday, June 14, 1994 in
Room 157 of the Josephine County Courthouse in Grants Pass, Oregon
before Weisha Mize, Administrative Law Judge; and

The parties to this matter having now entered into a stipulated
settlement agreement, a copy of which is attached and incorporated
herein by reference, through which the allegations of forfeiture
for nonuse of the above water rights have been withdrawn;

It is ORDERED that the contested case proceeding in this matter is
DISMISSED.

August 18, 1994

WEISHA MIZE
Administrative Law Judge
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THIS AGREEMENT is made and entered into between the YVONNE M. -0
BIENCOURT TRUST, dated October 1, 1990, by and through its Trustee, PIERRE J.
BIENCOURT, hereafter referred to as BIENCOURT, and CONROY ZIPPEL,
JAMES and BETTY WARD, THEO HICKS, DENNIS and ROBIN PERRY, LARRY
and TINA WILLIAMS, CARL and DOROTHY EHLIG, JOE and SHARON
SWALLOW, PETER STORM, BROOK (EDWARD) HAYNES and RAELENE
THOMAS, hereafter referred to as PROPONENTS.
RECITALS:
A. BIENCOURT is the owner of real property situated in sections 3, 4, 9 and
10 of Township 34 South, Range 6 West, Willamette Meridian, in Josephine County,
Oregon, more particularly described in Exhibit "A" attached hereto. Certain water rights
of record are appurtenant to the Biencourt property, namely those rights represented by
certificates 16530, 16533, 15608 and GR 151 issued by the Oregon Department of Water
Resources (Department). These certificates are attached as Exhibits "B", "C", "D" and
"[" and are incorporated herein. Pierre J. Biencourt, as Trustee of the Yvonne M.
Biencourt ‘Trust, has the power and authority under the terms of the Trust to bind the
Trust as herein set forih.
B. PROPONENTS James Ward, Larry Williams, Conroy Zippel, Dennis Perry
and Carl Ehlig filed affidavits of non-use with the Department on May 5, 1993,
contending that BIENCOURT had failed to make beneficial use of its water rights

represented by certificates 16530, 16533, GR 151 and a portion of the rights under

certificate 15608 (the water rights) during the period June 10, 1986 through August 3,
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1993 (the period of time in which there was agreement among at least three of the  AUG 1 7 1994
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affiants). ‘Therealter, a Notice of Proposed Cancellation was issued by the Depailv'mfeg%:ﬂﬂ, OREGON
to BIENCOURT on August 3, 1993, in case number PC 93-4, entitled "Before the

Oregon Water Resources Department”, "In the Matter of the Proposed Cancellation of

the Water Rights Evidenced by Certificates 16530, 16533 and GR 151 and the Proposed

Partial Cancellation of the Water Right Evidenced by Certificate 15608, for use of Water

From Grave Creek, Mackin Gulch and a Well or Infiltration Trench for Irrigation of

Lands in Josephine County".

C. BIENCOURT filed a Protest against the proposed cancellation on the
basis that any alleged non-use was due to an unavailability of water caused by severe,
continuing drought during the periods of alleged non-use and thus their water rights
were not subject to cancellation. A contested case hearing was scheduled June 14, 1994,
in Grants Pass, Oregon. PROPONENTS are the affiants, witnesses who were scheduled
{o testify in support of cancellation, and spouses of either the affiants or witness who
were in support of cancellation.

D. Prior to the scheduled hearing, the parties through their respective
attorneys, Ben Lombard, Jr. for BIENCOURT, and David C. Moon for PROPONENTS,
reached tentative agreement for seitiement of their controversies, the terms of which
agreement are now set forth and subscribed to by the parties in this instrument.

AGREEMENT:
IN CONSIDERATION of the mutual covenants and agreements described

hereafter, the parties agree as follows:

Page 2 - SETTLEMENT AGREEMENT
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l. BIENCOURT will execute and record in the deed records of Josephine ‘

-

~ . . . . LSpalk o, Uh, TR
County, Oregon, an instrument in the nature of an equitable servitude, a copy of wlu%ﬁ s Uneion

attached hereto as Exhibit "F", to run with and bind its real property (see LExhibit A),
whereby BIENCOURT agrees for itself, its successors and assigns, that it will not
transfer or change any irrigation water rights which are appurtenant to its lands to any
use other than for agricultural, horticultural, viticultural or grazing uses, and, in
particular, will not transfer any such rights to commercial or industrial or other non-
agricultural or non-irrigation uses. The foregoing restriction shall not apply to any
transfer of point of diversion or place of use, which shall be subject only to the laws and
procedures of the state governing such transfers.

2. PROPONENTS agree to withdraw their affidavits of non-use upon the
recording of BIENCOURT's cquitable scivitude, the payment of attorney fees and costs
and the filing of the rotation agreements as set forth below in paragraphs 4 and 5,
respectively, and further agree that they will not file affidavits of non-use or otherwise
initiate or participate in cancellation proceedings of BIENCOURT’s water rights based
upon alleged non-use of those water rights for any period of alleged non-use occurring
before June 14, 1994.

3. The parties agiec to request that the Department dismiss the pending
cancellation proceeding on the basis that BIENCOURT’s (or their agents’ or lessees’)
non-use of its water rights during the period June 10, 1986 through August 3, 1993, was

due to a lack of available water as a consequence of drought conditions in a sufficient

number of years so as to legally excuse the non-use and result in a probable denial of

Page 3 - SETTLEMENT AGREEMENT
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4. BIENCOURT agrees to pay the attorney fees and costs of PROPONEN s U“ o

atiorney David C. Moon, not to exceed the sum of $5,100.00.

S. BIENCOURT and PROPONENTS Ehlig, Swallow and Storm agree to
execute and file with the Department water use rotation agreements which are not made
a part of this agreement, but which are part of the consideration for the execution of this
agreement by Ehlig, Swallow and Storm.

IN WITNESS WIHEREOF, this agreement is executed by BIENCOURT and
PROPONENTS on the dates set opposite their respective signatures and is effective on

that date which is the date of the last party to sign.

YVOI\?\IE M. BIENCOURT TRUST

//
. ) L
c//Jc/(Lc/ -/) z”é“,-jé $«/¢,f\ A6 S 1994
PIERRE J. BIENEOURT, TRUSTEE DATE
) ‘ i
| i e
(C‘ ' (,{’/u-q u_:»f b 1994
ONRO)LZ‘I;’PE/; DATE |
C - / it -
e J. 9/8  1om
J/WES WARD DATE '/
S
»ZL?’/ e %é“ 5 /J . 1994
BETTY WARD DATE
\\// (e 4/ I{/ t /,/\(’r’/{c c_€ ‘ - /) (,/";// o 1994
THEO HICKS DATI:
{"“\ N (‘\\~ ~ .
Ao L\ ot , 1994
DENNIS PERRY v DATE

Page 4 - SETTLEMENT AGREEMENT
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Commonelng at the Soulhwest cornor of Soction 9, Township 34 Bouth, Rengo 6 Won, of the Willametio
Muridian, Jossphine Couaty, Orogon; thonco Bai 20 chalas 1o the Southwast cornor of the Southoant
Quarter of the Southwest Quarier of sald Soctlon 9 for tho poimt of baginning of pramises to bo deseribed;
thence North along the Weat 1ino of the Baxt Half of the Wosl Half of sald Sadlloa 9 to tha Northwod -
corner of tho Northosst Quattor of the Northwest Quartor of sak) Soction; thoncs Baat along tho Nocth
fino of Soction 9, 20 chalns 1o tho Southwost comor of tho Sowlbwesl Quantar of the Southsast Quartor of
Scetlon 4, sald Towaship and Range; thonco Notih along the cantorling of sald Soction 4, 40 chalns to tho
conter of eald Secton] theneo Bast along the North Tino of tha Northwest Quattor of tho Sauthoont
Quartet of said Scetion, 20 chalns 10 (he Southwost coroor of the Southeast Quartor of the Northenst
Ouarter of sald Socton; thonns North afong the Wost Hino of tho Southoast Quarter of the Northcast
- Quarter of sold Soction, 20 chalns (o tho Northwost comor thoroof; thonee East along the North lino of
the Southeam Quarter of tho Nosthoast Quartor of sald Soction, 20 chalns (0 tho East line of Boction 4;
thenee Sauth along the Badt Hae of Soctlon 4, 40 chalng (o the Norlhwoat carner of Goverpment Lot 4,
Scction 3, sald Township and Rango: thones East along ths Narth lino of Governtron Lot 4 and
Governmeat Lot 3, Soction 3, 40 chales to the Northosst coener of sald Covarnmont Lot 3, bolng sk the
Notth and South cantorlind of sald Soctton 3; thenco South slong the North asd South contorlitk of ald
Saction 3, 20 chalns Lo the South ling of Soction 3; thonoo Woul along the South Jlas of Soction 3, 1304
chalng: thonco South 60 chaing: thonco West parallol 1o tho South lnas of Soctions 19 and 9, sald
Tovwnship and Rangg, 6491 chalns to tho Northoast cornor of the Southoart Quarter of the Southwest
Quarter of Scetion U5 thonee South afong tha Hast lino of wid Southosu Quarter of the Southwest Quartor
20 chalns (o 1ho South fing of sald Soetlon 95 (henco Wost along Uho Soulh lino of sekl Secilon 9, 20 choina
to the point of boginnlng. LESY AND EXCEPT the following: Doglning ol o polnt on the North side of
o county road which 1s Jocated 2510 (oot Wost and 1070 foct Noeth of tho Soulloast cornor of Sostlon 3,
Township 34 South, Rungo 6 West, of the Willsmolls Morldlan, Josophtno Counly, Oragon; thones North
1°30°00" East 157 feot; thonce Nosth 89° Wost 198 foct; thanco Soulh 2°30°00" Gast 130 fect to tho counly
rood; thenco Southcustorly slong tho North right of way of tho counly toad 192 foet lo ths polut of
Leginning. ALSO LESS AND EXCHIT the lollowing: A trect of 1and sliusicd In tho Wesl Hell of
Scction 30, Township 34 South, Rengo 6 Wasl, of ik Willamalte Masidlan, Jusephine Counly, Orcgon,
duserihad us follows: Begluning al the Wesl Quarlor cornor of sald Sceilon; thunce Notth 8.23 cholis;
thenes Morth $1°30°00¢ Bagt, 1.07 chaina; thonco South T7*3Y00" East, 2 chaing; thoses South 75°00°00
_Ca, 4.5 chains; theuco South 65°0000" Bast 1.6 chalns) thoneo South §7°20°00° Dast 2 chalns thoneo
South 79°00°00" Bast, 1.98 chalns; thonos North 78°00°00" Rast, 1 chaing thoneo North T1°3000" Bant 1.95
chesns: thones Nosth $9°00°00° Bast, 1.15 chaing; thonco South 85°30°00° Lant, 2 chalng; thonco North
BY°00°00 East, 2.5 chalas; thonee North 84°3700% Bast to tho Bast llno of w tradt deseribod s Volumo
170, Pnge 169, Josophine Counly Docd Rocords, sald polnt bolng 15.04 chalns Wosl of Notth snd South
centerling of sald Section; thonoa South to the North llno of the Sauiheast Quartee of (ho Sovibwant
Quarter of sald Seotlon; thonoo Wost 2491 chalns to the Wosl ling of suld Scetion; thones North olong
sald West lino 20 chalns to the polnt of boglaning. ALSO LBSS AND EXCEPT: A tract of hand rituoted
in Scction 9, Township 34 South, Rango 6 Wost, of the Willamstte Mcrldian, Jusophine County, Orcgon,
doterllod as follows: Boglnning ot the Easl Quartor eornar of said Sectlon; thenes North 8.23 cholng;
thenee South 7S°30°0C" West, 1,46 chalns; thoneo South 78° Waest, 2.5 ehslng; thonco South 80°30°00° West,
2 cholng; theneo South (4°300" West, 2.5 clising; thonos South 55°30°007 Wosl, 2 chalan; theneo Soulh
15° West, 2.5 chalng; thones Bouth 36°30°00" West, 2.5 chubng thonco Soulh 36° Weat, 1.5 chalnet thenes
South 35°3000" Wost, 139 chalns; (honeo Suuth 84° Weat, 2.3 chalns; thopeo Sowth A5 Weal, 233 chalng;
thenoe Narth 7 Wast, 2.5 ehalng; (honos North 13° Weat, 131 ehaln; thonee North 6° Wen, L4S ehning
thenco North 3° Wosy, 1 chaln; (honco North 17° East, 40 ehalnss thonea North 26°30'00" Weal, 264
chains: thoneo North 86° Wosl, 2.5 chalng; thenos North 23° Waal, 2.5 chalng; thenco North 157 Woat, 2.5
chalna; thoncs North 18°30700 Woal, 2.5 chains; thones North 18° Weed, 2.5 chalug thenes North 18°30700°
West, 2.5 chalng; thonco Nocth 207 Weat, 1,44 chalos; thonco North 87°30700" Weal, 3.9 chalns; thoncs
South 89° Waat, 163 chalnsy thonco Noclh 71°000" West 2.5 chaln; thonco North 73° Woal, 25 chalns;
e North T1°3000 Wot, B1 chaln; thoace South TI"X/00® Wosl, 2.5 chains; thonco Sovth 08°Xr0e"
West, .46 chajon; thaseo South 15° West, 273 chaing; thones Norh 84" Waost, 2.3 chalng; thenes North

-
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BA°I'00" Wost, 2.73 chainst thoncs West Lo the Wort lino of the Bast Hall of the Woet Hall of ssld
Seetion; thoneo South 60 chalm (o tha Southwost cormor of tha Southoast Quartor of (ho Soulhwonl
Quarter of sald Saction; theneo Bast 20 chelng to tho South Quarier corner of sald Boctlous; thorico Niwth
20 cholns to the Nerthcast coener of the Southoast Qusrtor of (ha Southwyst Quartor of sald Soclion;
thonco Eost 40 chalns o the Bouthoast coraar of (he Northoast Quartor of the $outhoast Quarlor of usid
Scetion; thenoe North 20 chatns (o tho point of boginning. ALSO LESS AND BXCBPTY A pureol of renl
property, fying In the Southoast Quartor of Soction 4, Towsahlp 34 South, Rangs 6 Wost, of the
Willamctto Mcridion, Josophing County, Oregon, bolng more particularly doscribod a4 follows;
Commoncing at the South Quartor eornor of sald Soetlon & thaneo North 0°11'22° Wost alang the Northe
South cmotting of said Boction, 22304 Foced to tha conter of Lelawd Roed, the true point of boginntng:
thenco North 82°24°20° Usst 137.24 fost; thonco North 69°36'53° East 120,11 feal; thenco North sPITyS
East 177.03 fool; honoo North 62°5218° Bast 28487 foct; thance North 25°11'18° Eagl 23633 feol; thenco
North 56°10°42% East 174,13 foot; thonco fallowing the contarting of u private raadway; thones South
S8°5724° Wast 20007 feot; thoneo South 52°03/18* West 14263 foet; thanco Nuth 79°34°00° West G890
fool; thenee North 20°12°06° Wost 227,34 foot) thanco Nocth 19°44'48" East 177.74 feots thenco Notth
46°10'35° Rast 120.85 fect; thenoo North 27°5736° East 1150 (eot; thonee Wott 62210 foet to the North-
South contorline of said Sccilon 4; theneo foflowing sald cantorling South 0°11'22" Hasl Y9607 fesl (o the
truc polnt of boginning. ALSO LESS AND EXCEPT: Commoncing sl tho Southwest corner of the
Northwest Quarior of the Southwest Quurlor of Scetion 10, Township 34 South, Range 6 Wesl, of tho
Willametie Metidian, Joscphine County, Oregon; thones South B9 340" Bust 1644,06 fool to o 5/8 Inch
iton rod al the Southeust cornor of tract doscribod In Volumo 285, Pago 438, Josophine County Doed
Records: (honoe North 0°09°50% West along the East Hine of sald troct 1589,40 foot to u §/8 Inch ron rod
on the Northerly right of way lino of Sunnyglcn Way; thoacs continue North 0°0910° Wt 20048 fool to »
5/8 inch fron rod ut (he Northepst eornor of said tract describod in Volunie 288, Page 438, sald Deod
Rocords for the true point of boginning. ALSO LESS AND EXCeFT oll that portion fying within pubiic
10ads.

ALSO; Commencing et the Wost Quariar corner of Soaloa 10, Township 34 Bowth, Rango 6 West, of (ho
Willamctte Meridian, Josephine County, Orogon; thancs South #9°36°00° Bast 329.68 foot; thance Nodth
0°0710" Eagt 119.49 feot; theneo South 78° Bagt 202,02 ool 10 8 5/8 Inch Iren vod act por Burvey No. 293
72; theneo South 74°21°00" Bast 184.02 foct (o & 5/8 Inch iron vadl; thonco North 89°46'00" Basl 270.40 foot
to n §/8 Inch iron t0d; thonoo North 87°58'30" Bamt (HAL fost (0 a 5/8 Inch Jron rod, sald rod holng set
on the Notthoely right of way lino of Suanyglon Way: theacs Basterly siong sald right of way ling, 150 fest
for tho truo point of baginning; thanco Wasterly along sald rigt of way lino 150 foat (0 & $/8 fnch fron
rod; thenco North 04°00°00° Bast 472,05 icct Lo a $/8 inch lion rud; thonco South BS"M00" Bast 100 fuot;
thenee Southerly in & straight line that whon extornded, would Intorseet the trus polnt of beginning, to 2
point SO Northerly along aald lino from (be trus palnt of beginnling thouoo Suvthcastorly in a siralght linc,
(o 5 polnt on the Northerly right of way lino of Sunnyglon Way, 50 fuct Eotorly of the true point of
beglnning: thoncs Weaterly, along sald vight of way liso Lo the truo polnt of beginning,

Exhibit "A* « Page 2 of 2.
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STATE OF OREGON

COUNTY OF JOSEPHINE

CERTIFICATE OF WATER RIGHT
This Vg to Certify, rhe: V. E. Farloign

| P75
of Leland : , State of Oregon , has a right to the use of

the waters of Grave Creek, a tributary of Rogus River
for the purpose of ~ irrigation of 65 acres

and that said right has been confirmed by decree of the Circuit Court of the State of Oregon for
Jackson County, and the spid decree entered of record at Salem, in the Order Record of
the STATE ENGINEER, in Volume , at page ‘1 ; that the priority of the right thereby
confirmed dates from i 913 ' ' :

that the amount of water to which such right is entitled, for the purposes aforesaid, is limited to an

amoungactually beneficlally used for said purposes, and shall not exceed 109 cubic feet per
second.

A description of the lands irrigated under such right, and to which the water is appurtenant (or,
if for other purposes, the place where such water is put to beneficial use), is as follows:

10 acres in NW} MW
20 acres in SW mvi
S acres in SE4 W}
Section 10, -
Te 34 Suy Re 6 Woy W, M

And said right shall be subject to all other conditions and limitations contained in said decree.
The right to the use of the water for the purposes aforesaid is restricted to the lands or place of
use herein described. :

WITNESS the signature of the State Engineer, affixed

this 30  day of September , 19 Ly

CHAS. E. STRICKLIN

State Engineer

Recorded in State Record of Water Right Certificates, Volume 13 page 16530

AUG 17 1994

WAT R Hon U URCED
SALEM, OREGOiN

AN

I
i
1

H

ihklﬁifﬁ— Pag -:.f-... ot

i A -l

'l



STATE OF OREGON

COUNTY OF UOSEPHINE

WATLCR U oes v
SALEM, OREGON
CERTIFICATE OF WATER RIGHT
QED[Q 3]5 fa @B[t[f?, That - T J. Mackin, J. R. Mackin and Margaret
McCaslin (7 ~7 (_}/('/“:5'
of "Lef_!.“and o .., Stateof ~ Oregon , has a right to the use of

the waters of Orave Creek, a tributary of Rogue River

rth rpo%e of irrigation of 117 acres in Tract No. 1, and irrigation of 3L acres in

ract »

?dghat said right has been confirmed by decree of the Circuit Court of the State of Oregon for
ackeon County, and the sai decree entered of record at Salem, in the Order Record of

the STATE ENGINEER, in_Volume page 1 ; that the priority of the néqht thereby
confirmed dates from 1891 for Tract Ho. 1, and June, 1873 for Tract lo. 2;

that the amount of water to which such right is entitled, for the purposes aforesaid, is limited to an

amount actually bege{lzczall used, jor said purposes, and shall not exceed .82 cubic feet per
gecond for Trac SGI cubfc foot per second for Tract No. 2.

.A description of the lands irrigated under such right, and to which the water is appurtenant (or,
tf for other purposes, the place where such water is put to beneficial use), is as follows:

Tract No., 1

26 acres in NW

27 acres in NE§ NE
acres in BW%

=EEEE

23 acres in §E NE

31 acres in.NE

2 acres in SE%
Section 9,

T. 3k S., R. 6 W,y W, M,
Tract No. 2

# 17 acres in Swi SE3

+ 12 acres in SE SD;
Section i,

A 5 acres in NW} NEX
Section 9,

T. 34 S., R. 6 W., W. M.

st Ch in P ofa’r',
5/0 Or. »/;/f«'/e S

And said right shall be subject to all other conditions and limitations contained in said decree,
] The right to the use of the water for the purposes aforesaid is restricted to the lands or place of
use herein described.

WITNESS the signature of the State Engineer, affixed
“this 30 dayof September ,16h9

CHAS. E, STRICKLIN

Recorded in State Record of Water Right Certificates, Volume 13 page 16533
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STATE OF OREGON |
COUNTY OF JOSEPHIRE |

CERTIFICATE OF WATER RIGHT

This Is to Certify, that  onaswes o. GUTH, JR. and C. W. JOHNSTON

746
of Sunny Valley , State of Oregon 9/9\) , has made proof
to the satisfaction of the STATE ENGINEER of Oregon, of a right to the use of the waters of
Mackin Gulch and Grave Cresk

a tributary of Grave Creek, a tributary of Rogue River for the purpose of
irrigation
under Permit No. 15550 of the State Engineer, and that said right to the use of said waters

has been perfected in accordance with the laws of Oregon; that the priority of the right hereby
confirmed dates from  July 21, 1943

that the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually beneficially used for said purposes, and shall not exceed
0.27 cublc foot per second, being 0.05 ¢.f.s. from Mackin Gulch and O.22 c.f.s.
from Grave Creek

or its equivalent in case of rotation, measured at the point of diversion from the stream.
The point of diversionis located in the ~SE} SW}, Section 3 from Grave Creck and
NE} SE}, Section 4 from Mackin Guleh, Township 34 South, Range & West, W. M.

The amount of water used for irrigation, together with the amount secured under any other
right existing for the same lands, shall be Umited to one-elghtieth of one cubic foot per second
peracre, or its equivalent for each acre irrigated and shall be further limited
to a diversion of not to exceed 4% acre faet per acre for each acre irrigated
during the irrigation season from April 2, to October 31, of each year,

and shall
conform to such reasonable rotation system as may be ordered by the proper state officer.
A description of the place of use under the right hereby confirmed, and to which such right is

appurtenant, is as follows: .
’ X Ch 17 /')7’—, (7‘/ A

MACKIN GULCH GRAVE CREFK  <p.Or V.7 o .08
2.0 acres in NE} 8 * 6.0 acres in Lot 4 (SWE SWE) - «pencensy
2.0 acres in BFE} S Ssction 3 - w//),_c 39 w0 S5
Section 4, + 12.0 acres in the SE} 8B} See 3 nct v
T. 34 8., R. 6 W., W, M. Section 4, VooLer s sy
T. 34 8., R. 6 W., W. M. {_ "w%{fl(,¢'}'2';;..¢ ‘
D2 ™

Land on which water 1s to be used is a part of that more explicitly desscribed by
appropriator as followa: Beginning at the North one-quarter corner of Section 9,

in Township 34 South Range 6 West of the Willametts Heridian Oregon thence running
East on the North line of Section 9 2537 feet to the Horthwest corner of the Farleigh
property thence South 854.8 feet; thence South 89° 42' West 2537 feet to the West
line of the Northeast one-quarter of Bection 9 thence North 854.8 feot to the point
of beginning. Containing 49 acres more or lass.

Lots 3 arnd 4 and 54.88 rods off of the South side of the Southwest one-quarter of
Section 3 in Township 34 South Range 6 Weat of the Willamette tleridian, Oregon.
Containing 80 acres more or less,

M1 of the Southeast one-quarter of the Northeast one-quarter and the Southeast
one-quarter of Section’s in Tovmship 34 South Range 6 West of the Wiliamette
Heridian, Oregon. !
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U AP 51956 Registration Statement PROFMW TR

STATE ENGINEER. = , e b
S,ALEM.', OREG%%‘ CLAiDIANT OF RIGHT TO APPROPRIATE GROUND WATER AUB ] "y 1994

(Under Chapter 708, Oregon Laws 1955.) WATER BoSutie o o

SALEM, ORECGON

TO THE STATE ENGINEER OF OREGON:

...1,..Jdohn M. Biencourt . e ,
of ... Sunny Vallay County of Josephine
State of 0_1'92011 , do hereby make application for a certificate of registration as evidence
of a right to appropriate ground water.

‘1. Source from which water is withdrawn is MIﬂf//ZZIdZL/aﬁﬁC”Cé
. (Flowing well, pump well, lw. or tunnel)
2. Location is: .2 miles Bast of Leland, Oregen. . ...~ ;

(Approximate distance and direction from nearest ¢lty or town)

and is more particularly described as follows:

(a) 300 feeb South and 200 feet West from the NE Corner of Section 9

(Give distance and bearing to corner of sactlon or other legal subdivision)

- Ml wpl
being within N N e, of Sec. ... D , Twp. 3 Se , Rge.
{Smallest legal subdivision) (N. or
or (b) within limits of recorded platted property, town or city: ... ... IOV
in Lot ... y Block ..o Y S s
. (Mame of plat or addition)
.......................................................... County of ..Josephine ... .
(If within clty or town, give name)
3. Construclion Worl was begun on ....... December, 19LS ; was completed on Seplember, 19L6
(Date) (Date)
and the ground water claimed was first used for the purposes set out below on . Saptember 1, 1946
{Datr)
since which time the water has been used ... dnbexwitbently
o ’»/' . ' (Continususly or intermltiently)
from _Sephember, .19L6. to ... April,. 1956... .
(Date) (Date)
4. Quantity of water claimed and used is ... .05Q . ... gallons per minute; . 36.0 . acre
feet per year.
5. Purpose or Purposes for which water is used ...irrigation. .. ...
"""""""""""""""""""""""""""""""" (Domestic, lrrlgation, manicipal, manufacturtng, Indostcial, otey S
6. Description of Well: Depth ... feet. Type .
{Dug or diilled)
diameter ... inches. Elevation of ground at well site ... LD o feet, mean sea level.
{As near as known)
Depth to water table ... 0. feet.
7. Caﬁacity of Well: ... gpm.with ... feet drawdown.
i gpm with ... RS feet drawdown.
it :
Date of test .o
If Flowing Well: Measured discharge ........................ P 0N gy
ate
Shut-in pressure at ground surface ... Ibs. per sq. in.on ... e
ate
Water i85 COnrolled DY ... e

(Cap, valve, ete) ) ¢
hibit & Page— b ot 2
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8. Casing: (Give diameter, commercial specifications and depth below ground surface of each casing

size.)

10. Log of Well: (Describe each stratum or formation clear'ly;'i‘ndicat‘e if water bearing, and give thick-
ness and depth as indicated.) )

s - -

oy Thicknexs Depth to Doltom
MATERIAL (Feet) (Fecl)

2

S /57 A 4 2.
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71 I;)g of well is not available, gie name an dress of driller. .. .
]
11. Infiltration Trench: Covered or open ...O0P8N. . .. . .
Dimensions: Length ....500. ... ft. Minimumn depth .10 ft. Maximum depth ... 15 ft.
. Bottom width 160 ........... ft. Discharge ....... 450 .. g.p.m. Date of test . gePt,,-.z....l,?.L%.é ...................
12. 'qunel Type OF FIEDU v e
FRT T ,Dlmensmns g erraaae s neet et i e eSS ea e e e L ek i e st e ezt et a et e s ees e ne e e
ST . ] L (Length, course, and cross sectional slze)
. Posmon of ‘water; bearmg stratum with reference to portal of tunnel ... e

.Log of. tunnel (Precedmg table for log of well may be used, if desired. Give footage from portal

and character of materxals, as pertment )
IEEFURRN ORSE AU

13! Pumpmg Equxpment' '

(a) Pump h"centrifugal ........................................................ Capacity ..600. . g.p.m.
(Make, type and s!ze)
(b) Motor ...lO_,H.P....Elec.tric..Mot.or_. .............................................................................................................

{Type and horsepower)

B
14. Location of area irrigated or to be irrigated, or place of use if for purposes other than irrigation.

Tongn
N;i’xivgi“sfé’uu. ,_ 51;“31.1,;&:‘ Sectlon . Forty-acre Tract, T e et Rectamation
3k 5. & W. 9 NEL NEL 20 Sept., 1946
NWL NEZ 10 o
o SEL NEL 8
SWi NEZ ) 2 I
3l B 6N, /L0 NEL NW3 B 3.
. NN NWE 7 30 -
358, 6. 33 | SEgswy 3 e
N SW3 SW: L T R
G0 _

15. If the ground water supply is supplemental to an existing water supply, identification of any appli-
cation for a permit, permit, certificate or adjudicated right to appropriate water made or held by the registrant.

,,,,,,,,,,,,, 1
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Locate well and acreage of irrigated land on plat.
Scale: 2” —1 Mile-

v

>
3

STATE OF OREGON -
ss.

RSNV RRUILY SRS

T T,

County of ........ = oasephine "

I, edohn M, Biencourt being first duly sworn, do hereby certify that 1 have

read the foregoing Regisiration Statement and that all of the items therein contained are true to the best of

my knowledge and belief.
//,Wf ...........................................

(Slgmature of Reglatrant)

‘ ............................. 19¢f1§

(Notary bkc)

Subseribed and sworn to before me this .3.0 ..... day of ...
My commission expires ..... JQQ«Q_.: /2-———/?5?

(SEAL) .

CERTIFICATE OF REGISTRATION

STATE OF OREGON
County of Manon '

This is to certify that the forepoing Registration Statement was received in the office of the State

Engineer on the Sth day of . Aprddo , 19 )6, at e, 8. o'clock ... A. M. and has been
duly recorded in said office in Book No. k. of Registration Statements on page LGR-151 C
Eanstorrtinshatlderncampleteddayoooooaonaoontososnidooomeodthearirm eroomtatakyoapplicd o

hemefteiaksscheconocnococsconconotiboo

Witness my hand this ... 0th. .. day of ..October

(State Engineer)

(Deputy)

RETIAT A NS e e
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EQUITABLE SERVITUDE SALEw (),
KEGON

Dated October 1, 1990, (hereafter referred to as BIENCOURT) is the owner of real
property situated in sections 3, 4, 9 and 10 of Township 34 South, Range 6 West,
Willamette Meridian, in Josephine County, Oregon, more particularly described in
Exhibit "A" attached hereto (the real property). Certain water rights of record are
appurtenant to the Biencourt property, namely those rights represented by certificates
16530, 16533, 15608 and GR 151 issued by the Oregon Department of Water Resources
(the water rights). The real property shali be subject to the following restrictions,
covenants and conditions:

1. BIENCOURT, and the Trust’s successors and assigns, will not transfer any
of the irrigation water rights which are appurlenant to the real property to any use other
than for agricultural, horticultural, viticultural or grazing uses, and, in particular, will not
transfer any such rights to commercial or industrial or other non-agricultural or non-
irrigation uses. 'I'his restriction shall not apply to a transfer of point of diversion or place
of use which shall be subject only to the laws and procedures of the state governing such
transfers.

2. This Equitable Servitude is made, executed and recorded in consideration
of the settlement of that certain water rights cancellation proceeding before the Oregon
Department of Water Resources, case number PC 93-4, entitled "Before the Oregon
Water Resources Department”, "In the Matter of the Proposed Cancellation of the
Water Rights Evidenced by Certificates 16530, 16533 and GR 151 and the Proposed

Partial Cancellation of the Water Right Evidenced by Certificate 15608, for use of Water

Exhibit _Z— Page—d— of <
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From Grave Creek, Mackin Gulch and a Well or Infiltration Trench for Irrigalionv‘é)ﬁfT

L,
SALJ‘M, SLIN

Lands in Josephine County". It is intended to be a restriction or servitude running with
the property and to be binding upon BIENCOURT and all successors in interest in the
Biencourt property. It is further intended to benefit only those properties of the parties
involved in the settlement of case number PC 93-4; therefore, the equitable servitude is
intended to benefit the properties currently owned by Conroy Zippel, James and Betty
Ward, Theo Hicks, Dennis and Robin Perry, Larty and Tina Williams, Carl and Dorothy

Ehlig, Joe and Sharon Swallow, Peter Storm, Brook (Edward) Haynes and Raelene

Thomas.

IN WITNESS WHEREOF, the undersigned Trustee has executed this Equitable

Servitude this ____ day of August, 1994.

YVONNE M. BIENCOURT TRUST

BY:
PIERRE J. BIENCOURT, TRUSTEL
STATE OF OREGON )

) ss
County of Josephine )

Before me this ___ day of August, 1994, appeared PIERRE J. BIENCOURT,
Trustee of the Yvonne M. Biencourt Trust, Dated October 1, 1990, and acknowledged
he is authorized by the terms of the trust to execute the foregoing instrument and that
the same is his voluntary act and deed.

Notary Public for Oregon
My Commission Expires:

Page 2 - EQUITABLE SERVITUDE
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