BEFORE  THE STATE'—ENGIIEER OF QREGON

IN THE MATTER OF PERMIT

NIMBERS R=950 and 18L9ky =~ . 7 hii 0 RDER

IN THE NAME OF }ER].{AN _R.)‘ ) o _ v . . R T :

AND HELEN HORNECKER ).~ " " 'MODIFYING PERMITS .~ * """ ;
On July 1, 1948 Herman R. éh'd'v Helen Hornécker filéd in the office !

of the State Engineer an applicabtion for a permit to constriict a’reservoir

in the Southwest quarter, Section 9, Township 1 South, Range 2 West, WM.,
Washington County and store .therein 1 acre-~foot of water from an umamed
t

stream. On September 20, 1948 Herman R. and Helen Hornecker filed in ‘the

office of the State Engineer the secondary application for a’permit to app-

ropriate ‘0,01 Seébnd?fddﬁ of watér from the' unnaréd §tream and reservoir for
domestic, S"t</>ck and 0.38: s'écoxid-foot"f of water for 'ir'rigé{;‘ion 6£ 30 acres of
land in the Southwest quarterysectit)n 9, Téwnship 1 South, Ranige 2 _West, WM.,
Vrashington County. N o ‘ . . : s

The anphcatlons were subsequently completed and approved by issuance
of permits des:.z;nated 1n the records of the State Enrrlneer as Perm:.t anbers
R-950 and 18L9L.” The time in which to prosecute the ‘project was set in the
permits as follows: : |

Beginning of construction on or before Jamary 17, 1950

Completion of construction on or before October 1, 1950 .
Completely apply water to use on or’ before October 1, 1951

Notices were flled by Herma.n R.» and Helen’ ] ornecker that the constructa_on was

commenced on"September 12,‘19119 ‘arid completed on September 27, 1950, " The b
time for complete application of water 46 the pféposéd “use was extended by

the State Engineer to October 1,1953 and Herman R, and Helen Hornecker filed

noticé that the water was completély Applied on Septenber 29; 1953. ‘ §

ongune 1, 195 01t B: Yerriai F5163 17 thd oirice of thé State

mngmeer an apphcatlon for a permit to approprlate 0.112 second—foot of :
water fron an inmamed” st*'ean for the 1rr1 atlon of 8. 93 acres P the po:.ut of ,
et e i




diversion and place oi‘ use belng descr:l.bed‘_ as; being w:.th:.n Lo" 16 W:.tch

Hazel thtle Farms 1n the E of the SWL Sectlon 9,‘Townsh1p 1 Souﬁh,
Range 2 West, W.M., Washlngton Gounty, Oregon. = v
The application was subsecuently completed and approved byllssuance
of a permit designated in the records of the State Englneer as Permlt No.
72406 “on August 21, 1953. On September 30, 1953 Mr. Merrr;l filed notice
that the project had been completed and the wetericompletely apblied fo the

proposed use.

on October 26, 19%3 ur. 0. R. Merrill flled a protest in the ofi‘J.ce _

of the State Englnner agalnst the issuance of certlflcates conflrmlng the
rights under LENﬁlt Mumbers R—950 and 1849k in the name of Herman R. and .
Helen Hornecker and requesting cancelation of the permits. |

The pertinent matter in ﬁhe protesﬁ iS‘summarived aenfollows~ f,*.

1. that the reservoir constructed by protestees is 1nadequate,
does not comply with the requirements:of ‘the laws of the
State of Oregon or the Rules and Regulations of the State
Engineer, and is so faulty in construction that at least
one~half of the water attempted to be impowrded leaks
from said reservoir and is wasted, and the beneficial use
of said water is of no benefit to any one;

2. that the waters of Rock Creek are available to.the pro—.a
testees and flow through their lands in more than” sufficlent
quantltf to satlsfy thelr needs;

3. that ever since ‘protestees filed their original appllcatlon
as herein described, they have used the waters of Rock Creck
exclusively for 1rr1gat1‘n, domestic and stock purposes, and
during said period of time-have failed and negleécted to use
the waters of said unnamed stream for any of said purposes.

Pursuant to the provisions of ORS 537.L20, a registered notice was.
sent to the owners of the permits for the use of the waters of the unnamed
stream setting ferfh theifiﬁe and place‘fer the hearing to be held‘under
the provisions of ORS‘ 7 h30 anrz the grounds for cancelatlon of . the permlts
as set forth 1n the protest. . :
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On February 18 19Sh beglnnlng at 10 OO a.m. a bearlng vas held by,

Chris L. Wheeler, Ass:.stant State Englneer, 1n the County Courtroom,_Court

House, Hlllsboro, Oregon, at Wthh Herman R. and Helen Hornecker, hereafter-.

W

referred to as protestaes, avpeared represented by their legal counsel,
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Francis Sturgis of’ the flrm. Hare,“sturgls‘and”Burdett;
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and called the following mtnesses: ST William COfleld of +the 'Soil Con-

servation Seruce Oi‘i‘ice, H:.llsboro, and Thomas Southwall, Tualat:m "Valley
Cooperative. Mr. 0. R. Merrill, hc;réafter referred to as orotest.an’c. a
appeared represented by nis legal‘,doi\ihéél,' “Jotin' Hall ‘of Portland, O‘x"‘égé'r'i\“.
and called the following ﬁhtéésés:’ Arleigh Bergét, Wateﬁnéiétei‘”bi‘stfi'ct"'
No. 17 and Dave Williams, long t.ime resident of fche area.

Following the hearing ‘an examination of the grounds was ma;dré; o

Chris L. Wheeler, Assistant State Engineer, accompanied by Herman R. ﬁOfﬁeclcer,
0. R. Merrill and Dave Williams. A second examination of the 'g/i"ouhd'é was'
nade by Chris L. Wheeler, aécornparliéd by Herman R. ‘Hérne‘t:kelv‘ on’ JuneZ N 1954,
This order is based on testimony"ihtroduced at the hearing, the
terms of the permits, “information on file in the ofnce of the State Engineer
and reports of Chris L. Wheeler on the field exam1nat10ns dated Februafy 19
and June 3, 195L. :
Record of Water Rights:

The relative rights to the use of the waters of the unnamed stream

have never been adjudicated, therefore, the only rights of record -are those -
initiated by application to the State Ergineer for permits to appfopi#iaﬁe’
water. The only rights initiated by application to the State Enginser on
the unnamed stream are those of the 'pro"cestanﬁéhd'prbté's't‘ees previousiy
desecribed. o

Records’of Flows:

There are no records of the water supply of the umnamed stream but
M. Kerrdll testified that from July 20, 1953 to August 10, 1953, at his
point of diversion, his pump rated at 50 gall ons per minute took essentlall_r
all of the flow. Mr. HornecKer testified that both d-aring’ this perior'f ‘and
afterwards he messured the flow below his dam through 2 notch cut in a board
3/k inch wide and 1/2 inch deep. ‘From the examination of the site it m;a“ ‘

appear that this was only that water passing over the spillway.
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Testunony rega.rdw.ng Mr. Hornecker 5 reservoir ':.-’ confl__" Wg,‘ howevar,

from Mr. Wheeler!s report 1t is- 1n noor condltlon but essentlally to the :size
and estimated capacity: of one_..,acre;‘-_-i‘oqt;as set out ;n\ Ath_e‘perm:.t;.,",;As;.,;no.,--_
survey of its size or .1«>catioriwasimade,by,.fh_is‘ofj.‘ice,- it is_‘.assume,d:gythat;the
location shown on the survey} oi"Ve‘rnon‘ H, Rqsebraugh,v,RQgiéte;ﬁ‘ed'l?rofggsional
Engineer, dated Séptember 7, 1948 and submitted as_the. applica’r'.j.‘gnl;mé.pi is
correct. | ‘ |

On June 2, 195l there was evidence of satui-at.ion‘and considerable .

seepage throughthe f£ill. A dense vheav-y growth of brush cqveréd,the,down_
stream toe, part of the top, banks of the reservoir arid“"e‘xt'e‘gc:iéf:l,into- the
shallower portioné of the pond. »The slopes and ciéaring are _sucﬁ that stock
could have drunk from the reservoir as claimed by Mr. Horneqke;',,protestee.
Mr. Hornecker, protestee, tvestified thét no water from the unnamed
stream or reservoir had been used. for domestic purposes. According to the
testimony the first éprinkliﬁg ‘fr;x;x':.*t;he unnamed streénl_ and reservvoivr‘ was’

on about August 11, 1953, the date the first equipment was delivered by..
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the Tualatin Valley Cooperative. According to Mr. _Hornecke_‘r, protestee, the
pump was set up_fand ran for 3% hours on a.small meadow,consistirig of ‘some
cleared land and some brush. - He stated it was not to raise crop bt_rb. to 'soak
up the ground so it could be cultivated and seeded which ‘wavsi npt done. From
the examination of the ground it does not appear fhat the LOO :Teet ‘o.‘t‘ pipe
testified to as delivered and used would be _sui‘fi}cient, to.reach any land
except that mostly covered with brush, - It is not believed.that-use of the
water as noted above can be considered as beneficial.

0. R. Merrill, protestant, and Dave Williams, witness, testified .
that the next use of water from the Iunna;ped stream.-and reservoir was on
September 2ly, 1953, at which time one line of lS,b.spriqkleps,was‘use‘d part of
the day on the south edge of the field of Tye grass and ladiﬁo .clover. . The. ;.
equipment was. then idle until September 2‘8’,‘ 1953, :at which ﬁimg;;the,_.irriga_‘tion

of the grass field and adjacent.alfalfa field were. completed -from Rock Creek. '
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' Mr. Hornecker's' testimbny regarding hi's use of i

‘appear.

rather indefinite but éfter*caréfu;'¢6ngi¢eraﬁidgﬁ_
be summarized as follows: that the’v next’use ‘of ‘the ﬁéﬁers of ‘the unnamed
stream and reservcir was late in the-season after he had bo‘r"r‘owédf'sii'i"f"idiént
pipe to reach the upper fields seeded té'lédiﬁo"‘:cléver—ryé grass and alfalfa
but that he could not state the area of lands irrigated from this soui'ce;

he further stated that he did not know how many sprinklers had been used;

how many sets made s or how long the systém had been ’opo_arated'i‘rom the unnamed
stream and reservoir; that after ‘this use the équipmenﬁ was 'idie for a:sho'rt-
time after which he moved it to Rock Creek an&* irrigatedrtﬁefrexﬁaiﬁder ‘of the
upper fields; that this made complete coverage of one application .oi".waterr‘ !
to all the land for which he desired a‘f right and it was his impresSioh that
this would entitle him to-a certificate.

The only testimony regarding the weather at tfxis time-wa‘s fl;hét'of
Mr. Horneckers, protestee, to the effect that it ﬁas raining when‘hé"finié’hed
the irrigation' of the field and filed notice of cdmpletion in the office of
the State Engineer. From the U. S. Department of Commerce, Wea"cﬁer Bureau » 1
Publication Climatological Data For September 1953 Volume LIX No. $ and
October 1953 Volume LIX No. 10, it is noted that 0.18 inch pf"’precipitation |
was recorded at the Hillsboro station on- Sep?émber 28 'aié 6;61;' inch on ° |
September 30. On October 1 and 2,-0.43 inch and 0.0l inch respectiﬁély,-ﬁére
recorded indicating that the rainy season had actually commenced.

In determining the extent that the rights have been completed, we =~
are limited to the actual beneficial -use of the waters of’ the'unhamedf stream
and reservoir that has been made and ¢annot consider any use of “the Waters
of Rock Creek since it was not ‘designated ‘in ‘the permits’ as a’source.’

It appears that the fields claiméd as irrigated are ‘principally for
the vroduction of hay; having been sown to alfalfa and a mixture of ryée grass
and ladino clover. Considering ‘the climatic conditions, "genéi‘él’fam”bré.cti—

ces and the normal season for the harvesting'of hay-crops™in the area, it
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does not appear that any benef:z,t could have been derived or exp cte

1rr-gatlon commenclng September 2&, nor was any evldence 1ntroduced aé the
hearlng to show that any actual beneflt was derlved from the 1rr1gatlon.

ORS 537.120 prov1des "os o % all waters w1th1n the state may be appronrlated
for benef1c1a1 use, as Drov1ded in the Wéter nghts Act and not otherw1se * 1,

A permlt issued by the State Englneer for the approprlatlon of water
to beneﬁlclal use is an 1ncomplete rlght and may rlpen 1nto a completed or
perfectea rlght only upon the actual dIver510n of the water from 1ts natural
course and appllcatlon of the water so diverted to the useful or benef1c1al
purpose in accordance w1bh the terms of the permit.- Sub—sectlon ORS 537.260
provides that the State Englneer may cancel the permlt or determlne the extent
to Whlch the apnroprlanlon clalmed thereunder has been perfected, and issue
the water rlght cerulflcate accordlngly. | ' ‘

It appears after full con81deratlon of the testlmony presented,
nny31cal evidence on the arounds, the terms of the permlts and the 1av under
which they'were 1Saued, that the aporoprlatlons have been ccmpleted Tor the.
storage of water qurlng the non-lrrlgathn season and the‘gse of water from
the unnamed stream and reservoir for stock ﬁaterhéniye |

The only indication of the quantlty of water appronrlatea was Mr.
Hornecker's testimony that the stream and reserv01r were hls only supply for
26 head of horses. The average consumpt;on‘for one horse is about 10~to 12
gallons per day. Assuming a maximum use of 15 gallons per day per horse the
total use would be an average of 390 gallons per day. A continuous dlver31on
at the rate of 0.005 cubic foot per. second of water w1ll amount to 3, 230
gallons per day or approximately 8 times the actual use to be expected. With
due consideration for the circumstances it dppears the'right shoﬁld be 1imited
to a diversion of not to exceed 0.005 second-foot of water measured at the
point of diversion where the stream enters the reservoir for stock wabter and
shall not carry the right to compel the coﬁtinuahce of the fldw for thet |

purpose of refilling the reservoir or to offset seepage and evaporation
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losses after April 30th of - each year.: F.'rrom the evidence presen‘bgé.. a.v._-xd'
examination of the grounds, it appears that in order to continue his use
it will be necessary for Mr. Hornecker, protestee, to decrease seepage
from the reservoir. 4 more satlsfactory oneratlon woula be obtained by
piping the water 1nto a stock water trougn and may become necessary in
the i‘u'bure to 1mprove the qua11 ty of wa'ber and minimize waste.

I\O’T T}EREFORE IT IS HER.‘EBY ORDERED that a certlflcate of water

right be 1ssued conflrmlng 'bhe rlght under Permit. No. R—-9SO to the” stora.ge

of not to exceed 1.0 acre—foot of water during the perlod of December 1st

to April 30th of the i‘ollcm.ng year in a reservon. < oeated in the SEl of
the 5W%, Section 9, Townsh;z.p 1 South, Range 2 West W.M.‘

IT IS FURTHE ORDERED tha.t a: cerblflcate of water right be issued
confirming the right under Permlt No. 18119& to 'bhe approprlatlon of not
to exceed 0. 005 second—foot oi‘ water -from the unnamed stream and .reservoir
constructed under Perm.t No. R—950 for s‘cock water only :.n the Snr’— of the
S#:, Section 9. Townshlp 1 South, Range 2 West WM. .

Dated at. Salem, Oregon this 5th day of August 195k.

S..E.:STRICKLIN
Staie Englneer
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