BEFCRE THE STATE ENGINEER OF OREGON

Malheur County

IN THZ MATTER OF) FIUDINGS, CONCLUSIONS
TIIE CANCELATION ) AND ORDER
OF 4 WATER RIGHT) T

On Novewber 1, 1962, ir. John Molthan submitted ar affidavit that he is
the legal owner of that portion of the BY Ml and Wi NBi, Section 28, Tovmship 14
South, Range 39 Bast, W.M. lying etwsen the north right of way line of Highway 26
and the north line of said Section 28 and located east of the following described
line:

Commencing at a point on the north right of way of Highway 26,

2194.1 Teet east and 1535.9 feet south of the northwest corner

of said Section 28; thence north 18° 52!' east 50 feet; thence

north 71° 08' west 79.8 £~ot; thence north 18¢ 48! east 443.8

feet; thence north 42° 14" west 312.7 feet; thence north 25°

01t east 1M,2 fest; thence north 89¢ 52! east 211.5 feet; thence

north 34° 52' sast 405,5 feet; thence north 45° O7' east 176.1

feet; thence north 32° 33' east 235 feet to the north line of

said Section 28, containing 65 acres, more or less,

and the water right apourtenant thereto; that he has abandoned any and all interest

in and to said water right and request the same to be canceled.

IT

The wabter right in question is a part of that established in the name of
J. H. Rose by Decree of the Circuit Court for Malheur County, entered June 6, 1916,
in the liatter of the Determination of the Relative Righits to the Use of the Waters
of Willow Creek, and its Tributaries, a <tributary of Malheur River, and is for the
use of not to exceed a rate of flow of 10.85 cubic feet per sscond from April 1st
to May 1st and 5.45 cubic feet per second from iay lst to September 1st of each
year; the total quantity diverted during each irrigation season not to exceed 1302
acre feet of the waters of Bridge Creek and Sovth Fork of Willow Creek for irrigation
of 434 acres, domestic, stock and storare, with priority dates of 1892 for irrigation
of 25 acres from Bridge Creek; 1872 for 160 acres; 1873 for 40 acres; 1876 for 25

acres; 1832 for 25 acres and 1884 for 159 acres from South Fork Willow Creek, and




is evidenced by certificate recorded at page 1612, Volume 2, State Record of
Water Right Certificates. The land to which said right is appurtenant is
tabulated as follows:

Bridge Creesk
6 acres in SW&- NE;— 7 acres in NE—’%— sw%—
3 acres in SEf NWi 9 acres in NWi SWi
Section 6, T- 15 So, R‘ 39 E-, ‘VO}I.

South Fork Willow Creek

12.5 acres in NW; NE: 35.0 acres in NE;- NE
1.0 acre in S‘.«.’-;;‘NE-};q 2.0 acres in SWf NEG
36.5 acres in NE: Wi 35.5 acres in SEf NEL
38,0 acres in I\IW'-;5L NW%— 3.5 acres in NE‘? gETf
35.0 acres in SWi Nwi 17.5 acres in N SE}—
?,; .g acres ;'L_n I?Tgf ng 15.0 gcrz;; in3§wr‘; SE:
«0 acres in NE;- ; ection
37.0 acres in WL SWi
30.0 acres in SWi s'mf-;f 23.0 acres in Nwi W
3.0 acres in SET SWt 5.0 acrres in SWs SW;
Section 28 Section 33
7.5 acres in NE: 3B all in T. 1% S., R. 39 E., W.M,

20.0 acres in SE- SE-
Section 29
IIx
John Molthan av-horlzed cancelation of the water rizht appurtenant to
12.5 acres in N@: NEE, 1.0 acre in SWi NE#, 8.4 acres in NE: Wi and 3.2 acres in
SE+ IWF, Section 28, Township 14 South, Range 39 East, W.M., of the above tabulated

aCreage.

Iv

On April 27, 1954, notice of cancelation on grounds of abandenment under
provisicns of ORS 540,631 to 540.650 were sent by certified mail to the following:

Donald Oakes, Ray R, Duncan, Brnestine L, Nichols, Hellie Mae Kendell,
Charles and Phoebe Redsull, Allen Fletcher, William and Fay Woodcock, Wallace and
Viola Derrick, Roy G. and Audra Cox, George Farber, William Cape, Ed Oakes and
Ray Duncan, all of Ironside, Oregon, and to Cregon State Highway Commission, Szlem,
Oregon, of the State Engineer's intention to cancel that part of the remaining

richt appurtenant to 2.96 acres in Wid M, 4.9 2cres in N IF, 10.93 acres i

- 1257




SW: WWE and 11.1 acres in SES NWE, Section 28, Township 14 South, Range 39 Rast,

W .I\'i oo

v
Protests against the proposed cancelation were £iled on lay 6, 1965
by Roy J. and Audra Cox; on May 18, 1965 by Donald Oakes and on May 25, 1965 by
Ray R. Duncan, Ernestine L. Nichols, Ed Oakes and Bay Duncan, and Charles D. and

Phoebe Redsull.

VI

On April 7, 1965, Marvin B. Bennett, Ascistant State Engineer, and
Frank Elfering, Watermaster, District 9, met with the protestants at Tronside,
Oregon, except Roy J. Cox, Ed Oakes, who was represented by Donald Oakes, and
Ernestine L. Nichols, who was represented by Ray Duncan as contract purchaser
of her lands.

Following the meeting, 2 physical examination of the land involved was
made and it was deterimined by li. Bennett and Mr. Elfering that the following
described lands were bLeing irrigateci, or had been irrigated within the past few

years, to wit:

NE: W: - 23.7 acres by Donald Ozkes
3.7 acres by Redsull
W% N - 33.2 acres by Donald Oakes
SEf M - 23.6 acres by Ray Duncan
5

acres by Roy J. Cox

3
1

SWi N - 24,8 acres by Ray Duncan
5.2

-2 acres by Donald Oakes

Section 28, T. 14 S., R. 39 E., W.M,

VIT
On lay 24, 1965, the protestants filed a statement under oath that they

agreed with the area of Land found irrigated, as tabulated above, and voluntarily

withdrew their prote¢sts.




VIIT
The following tabu® i1tion lists in Column 4 the lands for which the
water rifht was authorized canceled and in Colum 5 those lands for which pro-

ceedings were initiated and no protests against cancelation are pending.

Sub- Aeres of Acres found Authorized To be
division vater risht irrigated canceled _ canceled
Section 28 ? NET 12.5 0 12.5 0
SW NE; 1.0 0 1.0 0
II" N'.T) 36.5 274 B4 0.7
N'.I—i I\N 38.0 33.2 0 L8
SW; NJ 35.0 30.0 0 5.0
SsB: ) i 3540 25,1 3.2 6.7

ORS 540.641 (1) provides that: "If the legal owmer or the oceupant
receiving notice as provided in ORS 540.631 fails to protest the proposed cancela-
tion of the water right within the sixty day neriod prescribed in the notice, the

State Engineer may enter an order canceling the water right.n

CONCLUSTONS

It appears that the water richts appurtenant to the 17.2 acres described
in Column 5, and the 25,1 acres described in Celumn %, both in varacravh VIIT
above, shonld be canceled, and 2 new certificate be issued to the owners confirm-
ing the right to the use of the waters of Bridge Creck and South Fork Willow Creek
for the remaining lands.

HOW, THEREYCRE, it is hereby ORDERED that the right to the use of not to
exceed 0.53 cubic foot per second of the waters of South Fork illow Creelk for
irrigation of 12.5 acres in NWi NEI, 1.0 acre in Sif- NEY, 9.1 acres in NE: LI,
k.8 acres in IWE NW, 5.0 acres in SVE ITE, and 9.9 acres in S 5= UWE:, Section 28,
Tomship 14 South, Renge 39 East, W.i. with a priority date of 1884, is canceled.

It is FURTHER ORDERED that certificate of water richt recorded at page
1612, Volume 2, State Record of Water Right Certificates, is canceled and in lieu

thereof a certificate be issued to Ray Duncan, Donald and Ileana Oakes, Roy Je.

and Audra Cox, and Charles D. and Phoebe Redsull for the irrigation of 366.7 acres

from South Fork illow Creek with dates of priority of 1872 for 150 acres, 1873




for 40 acres, 1876 for 25 acres, 1882 for 25 acres and 1884k for 116.7 acres and

for storage and irrigation of 25 acres from Bridge Creck with a date of priority
of 1892, the quantity of water for the irrigation of said lands shall not exceed
1/40 cubic foot per second per acre until May lst, and 1/80 cubic foot per second

per acre during the remainder of the irrigation season and not to exceed 3.0 acre

feet per acre per season, said 391.7 acres being described as follows:

Bridge Creek

6.0 acres in sw—;i NE—%—
3.0 acres in SEf NU§

7.0 acres in NEL SU:
9.0 acres in NWi SWE
Seetion 6, T. 15 S., R. 39 E.,

South Fork Willow Creek

27 4 acres in NEL Wv %

33.2 aeres in NW; N’J}-
30.0 acres in Suf MW
25.1 acres in SEf Ni:
17.0 acres in NE- SW
37.0 acres in W SI-T{-
30.0 acres in S SW:
3.0 acres in SEX Sk
Section 28

7.5 acres in NEL SEL
20,0 acres in SEi SEX
Section 29

Dated at Salem, Oregon, this

35,0 acres in NEL NBE
2,0 acres in SWi NBE-
35.5 acres in SE} NEL
3.5 acres in NE: SEf
17.5 acres in Wiy SEE
15.0 acres in SWi SEi

Section 32
23,0 acres in W N’,-.T»i-
5.0 acres in SWi SWi

T, 14 3., R. 39 E., W.M.
12th day of fugust, 1965.

Ayl

CHFIS L. WARELER
tate Engineer

Wil

TEE



