BEFORE THE WATER RESOURCES DEPARTMENT
OF THE
STATE OF OREGON

In the Matter of Instream Lease Application ) DETERMINATION and FINAL ORDER ON
IL-1647, Wasco and Wheeler Counties ) PROPOSED INSTREAM LEASE

Authority :

Oregon Revised Statute (ORS) 537.348 establishes the process in which a water right holder
may submit a request to lease an existing water right for instream purposes. Oregon
Administrative Rule (OAR) Chapter 690, Division 077 implements the statutes and provides the
Department’s procedures and criteria for evaluating instream lease applications.

Lessor

BUREAU OF LAND MANAGEMENT
PRINEVILLE DISTRICT

3050 NE 3RD ST

PRINEVILLE, OR 97754

Findings of Fact
1. On April 19, 2024, the Prineville District of the Bureau of Land Management filed an
application to renew instream lease IL-1647, involving the entirety of Certificates 1343 and

25907 and portions of Certificates 85367, 13575, 25435, 38665, 38880 and 47874.

2. The entirety of the first right to be leased is as follows:

Certificate: 1343 in the name of Patrick J. Campbell (perfected under Permit S-1468)
Use: Irrigation of 6.0 acres

Priority Date: October 23, 1912

Rate: 0.08 Cubic Foot per Second (CFS)

Source: Sorefoot Creek, tributary to the John Day River

Authorized Point of Diversion: Not described on certificate.
Authorized Place of Use:

Twp Rng Mer Sec Q-Q Acres
7S 19E | WM | 19 NE NE 6.0

This is a final order in other than contested case. This order is subject to judicial review under ORS 183.484. Any
petition for judicial review must be filed within the 60 day time period specified by ORS 183.484(2). Pursuant to
ORS 536.075 and OAR 137-004-0080 you may either petition for judicial review or petition the Director for
reconsideration of this order. A petition for reconsideration may be granted or denied by the Director, and if no
action is taken within 60 days following the date the petition was filed, the petition shall be deemed denied.
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3. Certificate 1343 does not provide a description of the location of the point of diversion.
Based on additional information provided by the applicant and Watermaster, for purposes
of this instream lease, the point of diversion may be located as follows: :

Twp

Rng

Mer

Sec

Q-Q

River Mile (RM)

75

19E

WM

19

SW NE

APPROXIMATELY RM 0.45

Certificate 1343 does not describe the duty of the right or the irrigation season. However,

information is available from the decree (Circuit Court of the State of Oregon for Wheeler
County; Volume 12 Page 388) indicating that the season is defined from March 1 to October
1 of each year. Furthermore, a limitation of 4.0 AF per acre per season is cited in the

decree.

5. The portion of the second right to be leased is as follows:

Certificate:

Use:

Priority Dates:

Rate:

Limit:

Source:

85367 in the name of L. L. Jones (confirmed by decree of the Circuit Court
of the State of Oregon for Wheeler County; Volume 12, Page 388)
Irrigation of 93.7 acres, being 91.3 acres under the 1889 priority date and
2.4 acres under the 1897 priority date

1889 for Tracts 1, 2, 4, 5, and 6 and 1897 for Tract 7

Up to 2.34 CFS, being 2.28 CFS under the 1889 priority date and 0.06 CFS
under the 1897 priority date

1/40th CFS per acre irrigated before June 15 and 1/80% CFS per acre after
June 15, during the irrigation season from March 1 to October 1 of each

year.

Bridge Creek, tributary to the John Day River
Authorized Point of Diversion: Not described on certificate.
Authorized Place of Use:

Tract # " Acres

Twp Rng . Mer Sec Q-Q

118 21 E WM 26 NWSW - 4 6.3
118 21E WM 26 NW Sw 5 3.0
118 21E WM 26 NW SwW 6 1.0
118 21E WM 26 SW SW 4 2.7
118 21E WM 26 SW SwW 5 4.7
118 21 E WM 26 SE SW 4 1.5
11S | 21E WM 26 SE SW 5 0.1
118 21E WM 27 NW NE 1 0.6
118 21E WM 27 SW NE 2 7.8
118 21E WM 27 SW NE 6 4.6
11S 21E WM 27 SE NE 6 1.0
118 21E wM 27 NE NW 1 6.9
118 21E WM 27 NE NW 2 3.3
1S | 21E | WM | 27 NW NW 1 4.0
118 21 E WM 27 NW NwW 2 8.5
118 21E WM 27 NE SE 6 17.0
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Twp Rng Mer Sec Q-Q Tract # Acres
11S | 21E | WM | 27 NW SE 6 1.5
11S | 21E | wMm | 27 SE SE 6 0.2
11S | 21E | WM | 28 NE NE 1 1.0
11S | 21E | WM | 28 NE NE 2 0.4
11S | 21E | WM | 35 SW NE 4 1.5
11S | 21E | wWwm | 35 SW NE 6 1.4
11S | 21E | WM | 35 SW NE 7 2.4
11S | 21E | WM | 35 NE NW 4 1.7
11S | 21E | WM | 35 NE NW 5 1.6
11S | 21E | WM | 35 NE NW 6 43
11s | 21 | wm | 35 | NWNwW 5 03
11S | 21E | WM | 35 NW NW 6 1.3
11S | 21E | WM | 35 SE NW 4 2.9
11S | 21E | WM | 35 SE NW 6 0.2
Total Acres 93.7

6. Certificate 85367 does not provide a description of the location of the point of diversion.
Based on additional information provided by the applicant, for purposes of this instream
lease, the point of diversion may be more accurately located as follows:

Twp

Rng

Mer Sec Q-Q _River Mile

115

21E

WM 35 SW NE 17.4

7. Certificate 85367 does not describe the duty of the right, nor does the decree for Bridge
Creek. However, in consultation with the Watermaster, the duty for the area is 4.0 AF per

acre. -

8. The portion of the third right to be leased is as follows: ‘

Certificate:

Use:

Priority Date:

Rate:

Limit:

Source:

13575 in the name of John Manning (confirmed by decree of the Circuit
Court of the State of Oregon for Wheeler County; Volume 12, Page 388)
Irrigation of 38.2 acres '

1882 A

0.96 CFS, being approximately 0.4 CFS from POD #1 and 0.56 CFS from
POD #2 .

1/40% of one CFS per acre irrigated before June 15 and 1/80™ of one CFS
after June 15, during the irrigation season from March 1 to October 1 of
each year.

Bridge Creek, tributary to the John Day River

Authorized Point of Diversion: Not described on certificate.
Authorized Place of Use:

Twp Rng Mer Sec Q-Q POD # Acres

108 20E WM 14 SE SE 1 3.4

10S 20E WM 23 NE NE 1 2.0

10S 20E WM 23 SE NE 1 0.8

10S 20E WM 24 | NWNW 2 7.6 .
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Twp Rng Mer Sec Q-Q POD # Acres
10S 20E WM 24 SW NW 1 7.3
10S 20 E WM 24 SW NW 2 11.8
10S 20E WM 24 NW sw 1 2.6
10S 20E. | WM 24 NW SwW 2 2.7
Total Acres 38.2

9. Certificate 13575 does not provide a description of the location of the points of
diversion. Based on additional information provided by the applicant and information in
the water right record (See Special Order Volume 9, Page 123 — 125), for purposes of

“this instream lease, the points of diversion may be more accurately located as follows:

POD # Twp Rng Mer | Sec Q-Q Measured Distances
1278 FEET NORTH AND 1063 FEET EAST FROM THE
1 105 20E | WM | 24 SWSwW SW CORNER OF SECTION 24
1797 FEET NORTH AND 1658 FEET EAST FROM THE
2 105 20E | WM | 24 NE SW SW CORNER OF SECTION 24

10. The duty of this right is not specified on the certificate or within the decree. However, in
consultation with the Watermaster, the duty for the area is 4.0 AF per acre.

11.

12.

The portion of the fourth right to be leased is as follows:

Certificate:

Use:

Priority Date:

Rate:
Duty:
Limit:

Source:

Authorized Point of Diversion: Not described on certificate.

25435 in the name of the Estate of Frank A. Knox by Leland J. Knox,

Executor (confirmed by decree of the Circuit Court of the State of Oregon
for Grant County; Volume 15 Page 461)
Irrigation of 18.4 acres
1898

0.46
92.0

CFS
AF

1/40 CFS per acre irrigated from April 1 to Sept. 30™; further limited to
one AF per acre per calendar month; total of five AF per acre for the

season. '
John Day River, tributary to the Columbia River

Authorized Place of Use:

Twp Rng Mer Sec Q-Q Acres
6S 19E WM 32 SW NW 9.4
6S 19E WM 32 NW sw 7.3

" 6S 19E WM 32 SW SW 1.7
Total Acres 184

Certificate 25435 does not provide a description of the location of the point of diversion.
Based on additional information provided by the applicant, for purposes of this instream
lease, the point of diversion may be more accurately located as follows:
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Twp Rng Mer | Sec Q-Q River Mile
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13. The entirety of the fifth right to be leased is as follows:

14.

Certificate: 25907 in the names of Laurence and V. E. Tillotson (confirmed by decree
of the Circuit Court of the State of Oregon for Grant County; Volume 15
Page 461)

Use: Irrigation of 0.9 acre

Priority Date: 1907

Rate: 0.23 CFS

Duty: 4.5 AF

Limit: 1/40%™ CFS per acre irrigated from Aprll 1 to Sept. 30; further limited to

. one AF per acre per calendar month; total of five AF per acre for season.

Source: John Day River, tributary to the Columbia River

Authorized Point of Diversion: Not described on certificate.

Authorized Place of Use:

Twp Rng Mer Sec Q-Q Acres
7S 19E WM 29 SE NW 0.1
7S 19E WM 29 NE Sw 0.8

Total Acres | 0.9

Certificate 25907 does not provide a description of the location of the point of diversion.
Based on additional information provided by the applicant, for purposes of this instream

lease, the point of diversion may-be more accurately located as follows:

Twp

Rng

Mer

Sec

Q-Q

River Mile

65

19E

WM

29

NESW

108.3

15. The portion of the sixth right to be leased is as follows:

Certificate:

38665 in the name of Rodney P. Rolfe (perfected under Permit S-17507)

Use: [rrigation of 60.0 acres

Priority Date:  February 11, 1947

Rate: 0.759 CFS

Duty: 300.0 AF

Limit: 1/40% CFS per acre irrigated from April 1 to Sept. 30; further limited to
one AF per acre per calendar month; total of 5.0 AF per acre during the
irrigation season from April 15t to September 30% of each year.

Source: John Day River, tributary to the Columbia River

Authorized Point of Diversion:

Twp Rng Mer | Sec Q-Q
758 19E WM | 20 | NESW
Authorized Place of Use:
Twp Rng Mer Sec Q-Q Acres
78 19E WM 20 NE SW 1.0
7S 19E WM 20 NW Sw - 3.6
78 19E WM 20 SW Sw 22.5
78 19E WM 20 SE SW 20.3
75 19E WM 29 NE NwW 4.5
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Twp Rng Mer Sec Q-Q Acres
7 | 19 | wM | 29 | NWNw 0.6
75 | 19E | wM | 29 SE NW 4.4
78 | 198 [ wm | 29 NE SW 3.1

Total Acres 60.0

16. Certificate 38665 does not provide measured distances for'the POD location. However,
additional information provided with the lease application identified the POD location as

17.

18.

follows:
Twp Rng Mer | Sec Q-Q River Mile
75 19E ‘WM | 20 NE SW 108.4
The portion of the seventh right to be leased is as follows:
Certificate: 38880 in the name of Rodney P. Rolfe (perfected under Permit S-30334)
Use: Irrigation of 64.2 acres
Priority Date: April 5, 1965
Rate: 0.94 CFS
Duty: 321.0 AF
Limit: 1/40% CFS per acre, or its equivalent for each acre irrigated and shall be
further limited to a diversion of not to exceed 5.0 AF per acre for each
acre irrigated during the irrigation season of each year.
Source: John Day River, tributary to the Columbia River
Authorized Point of Diversion: '
Twp Rng Mer | Sec Q-Q : Measured Distances
3530 FEET NORHT AND 880 FEET EAST FROM THE
75 19E WM | 20 SWNW SW CORNER OF SECTION 20
Authorized Place of Use:
Twp Rng Mer Sec Q-Q Acres
7S 19E WM 19 " SW NE 0.1
7S 19E WM 19 SE NE 24.3
7S 19E WM 19 NE SE 22.0
75 19E | WM | 20 NW NW 1.6
7S 19E WM 20 SW NW 10.0
7S 19E WM’ 20 NE SW 0.1
7S 19E WM 20 NW SwW 6.1
Total Acres 64.2

Certificate 38880 does not specify the irrigation season. However, the season established
by decree is April 1 through September 30.

19. The portion of the eighth right to be leased is as follows:

Certificate:

Use:

Priority Date:
IL-1647.ord.approve.sah

47874 in the name of Steiwer Ranches, Inc. (perfected under Permit
S-40055)

Irrigation of 20.9 acres

August 7, 1975
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20

21.

22.

23.

Rate: 0.52 CFS

Duty: 104.5 AF

Limit: 1/40% CFS per acre, or its equivalent for each acre irrigated and shall be
further limited to a diversion of not to exceed 5.0 AF per acre for each
acre irrigated during the irrigation season of each year.

Source: John Day River, tributary to the Columbia River
Authorized Point of Diversion:
Twp Rng Mer | Sec Q-Q Measured Distance

320 FEET NORTH AND 360 FEET EAST FROM THE SW

65 19E WM | 32 SWSW-. CORNER OF SECTION 32

Authorized Place of Use:

Twp Rng Mer Sec - Q-Q Acres
6S 19E WM 31 NE NE 1.0
6S 19E WM 31 SE NE 12.7
6S 19E WM 31 NE SE 2.1
6S 19E WM 32 NW NW 11
6S 19E WM 32 SW NW 0.3
6S 19E WM 32 NW Sw 1.7
6S 19E. | WM 32 SW SW 1.0
7S 19E WM 5 NW NwW 1.0

Total Acres 20.9

. Certificate 47874 does not specify the irrigation season. However, the season established

by decree is April 1 to September 30 of each year.

The lease application includes the information required under OAR 690-077-0076(3). The
Department provided notice of the lease application pursuant to OAR 690-077-0077(1). No
comments were received.

The lease application related to Certificate 1343 requests to protect water instream from
Sorefoot Creek into the John Day River and under Certificates 85367 and 13575 from Bridge
Creek and into the John Day River. An instream reach is generally from the point of
diversion to the mouth of the source stream (Sorefoot Creek and Bridge Creek) but may be
protected further if measurable in the receiving stream (the John Day River) (OAR 690-077-
0015 (8)). The Department has determined that the quantities that may be leased instream
from Sorefoot Creek and Bridge Creek are not measurable into the John Day River.
Therefore, this portion of the lease will only be protected in the source stream.

A portion of the water diverted at the points of diversion return to the source stream below
the PODs and may be available to downstream water right holders. To prevent injury to
downstream water right holders and enlargement, the quantities of water that may be
protected instream requires a reduction of 50% to account for the return flows and are
described in the tables below.
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24. Stream flows are lost within the proposed reaches due to evaporation. Reductions of 1%
per mile in the quantities that may be protected instream are necessary to prevent injury to
downstream water users and enlargement of the rights.

25. The quantity of water that may be protected instream is limited to estimated average
natural flows unless criteria is met for exceeding the average flows. Under Certificate 1343,
0.08 CFS is proposed to be protected instream at the point of diversion. During the months
of August and September, average flows would be exceeded. The criteria for exceeding the
average flows are not met in August and September and, therefore, the instream use on
Sorefoot Creek must be limited to the average flows during these months.

26. As proposed, the quantities of water requested to be protected instream would result in
enlargement of the rights. Therefore, the Department has modified the quantities
~ protected instream and/or the time period in which the quantities can be protected
instream for the rights involved in this lease. The necessary modifications are illustrated in
the tables below. ‘

27. The instream quantities for the specific reaches created by each certificate are as follows:
SOREFOOT CREEK, tributary to the JOHN DAY RIVER

Instream Use and Reach Created by Certificate 1343: From the point of diversion (POD) (as
described in Finding of Fact #3) at approximately (~) RM 0.45, to the mouth of Sorefoot
Creek: ‘ '

At mouth of
At POD Below POD
Sorefoot Cr
Priority Date Instream Instream Instream Instream Instream Period
Instream Instream
Rate Volume Volume Volume
©rs) | (AR Rate (AF) Rate (AF)
(CFS) (CFs)
0.08 16.66 0.04 8.33 0.04 - 8.29 April 18 —July 31
Oct. 23, 1912 -
0.06 7.26 0.03 3.63 0.03 3.61 Aug. 1—Sept. 30

BRIDGE CREEK, tributary to the JOHN DAY RIVER
Instream Use Created by Certificate 85367:

Instream Reach #1: From the POD (as described in Finding of Fact #6) at ~ RM 17.4, to the |
confluence with the John Day River:

At POD Below POD At mouth of Bridge Creek
. Instream Instream ’ Inétream
Priority Date Instream Instream Instream
Rate Volume Volume
(CFS) (AF) Rate (AF) Rate Volume (AF)
/
(CFS) (CFS)
Instream Period: May 20 through June 14
1889 2.28 117.58 1.14 58.79 0.94 48.56
1897 0.06 3.09 0.03 1.55 0.02 1.28
Instream Period: June 15 through September 30
1889 1.14 244.20 0.57 122,10 0.47 100.86
1897 0.03 6.43 0.015 3.21 0.012 2.65
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Instream Use Created by Certificate 13575:
Instream Reach #1: From POD #2 (as described in Finding of Fact #9) to POD #1, at~ RM

5.0:
At POD #2 Below POD #2
Priority Date Instream Instream Instream Instream
Rate (CFS) | Volume (AF) | Rate (CFS) Volume (AF)
May 20 through June 14
1882 | o055 | 2836 | o275 | 1418
June 14 through September 30
1882 | 028 | 5998 | o014 | 2999

Instream Reach #2: From POD #1, at ~ RM 5.0, to the confluence with the John Day River:

At POD #1 Below POD #1 At mouth of Bridge Creek
Priority Date Instream Instream Instream Instream Instream Instream
Rate (CFS) | Volume (AF) | Rate (CFS) | Volume (AF) | Rate (CFS) | Volume (AF)
May 20 through June 14
1882 | 09 | 4951 | o048 | 2475 | o046 | 2352
June 14 through September 30
1882 | o048 | 10282 | o024 | 5141 [ 023 | 48ma

JOHN DAY RIVER, tributary to the COLUMBIA RIVER

Instream Use Created by Certificate 25435: From the POD (as described in Finding of Fact
#12) at YRM 102.4, to USGS Gage #14048000 at McDonald’s Ferry at ~ RM 20.9:

At USGS Gage 14048000
At POD Below POD
L. ) at McDonald Ferry Instream
Priority Date .
Instream Instream Instream Instream Instream Instream Period
Rate (CFS) | Volume (AF) | Rate (CFS) | Volume (AF) | Rate (CFS) | Volume (AF)
’ April 30 -
1898 0.3 91.6 0.15 45.82 0.03 8.48 pri
Sept 30

Instream Use Created by Certificate 25907: From the POD (as described in Finding of

Fact #14) at ~RM 108.3, to USGS #14048000 at McDonald’s Ferry at YRM 20.9:

Below POD

At USGS Gage 14048000

At POD
L at McDonald Ferry Instream
Priority Date ,
Instream Instream Instream Instream Instream Instream Period
Rate (CFS) | Volume (AF) | Rate (CFS) | Volume (AF) | Rate (CFS) | Volume (AF)
il 1 —Sept
1907 0.013 4.72 0.007 2.54 0.001 0.32 Apri w0 ep

Instream Use Created by Certificate 38665: From the POD (as described in Finding of

Fact #16) at ~RM 108.4, to USGS #14048000 at McDonald’s Ferry at “RM 20.9:

. At USGS Gage 14048000 .
At POD Below POD
. at McDonald Ferry Instream
Priority Date .
Instream Instream Instream Instream Instream Instream Period
Rate (CFS) | Volume (AF) | Rate (CFS) | Volume (AF) | Rate (CFS) | Volume (AF)
Feb. 11, ' April1 -
. . 413 . . .
1947 0.825 299.45 0.41 149.91 0.052 18.74 Sept 30
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28.

29.

30.

31.

32.

Instream Use Created by Certificate 38880: From the POD (as described in Finding of
Fact #17) at ~RM 106.2, to USGS #14048000 at McDonald’s Ferry at ~RM 20.9:

At USGS Gage
At POD " Below POD 14048000 at
s McDonald Ferry .
Priority Date Instream Period
Instream Instream Instream | Instream | Instream Instream
Rate Volume Rate Volume Rate Volume
(CFS) (AF) (CFS) (AF) (CFS) (AF)
April 5, 1965 1.04 377.49 0.52 188.75 0.076 27.75 April 1 —Sept 30

Instream Use Created by Certificate 47874: From the POD (as described in Finding of
Fact #19) at YRM 102.4, to USGS #14048000 at McDonald’s Ferry at “RM 20.9:

At USGS Gage
At POD Below POD 14048000 at
McDonald Ferry

Priority Date Instream Period
Instream Instream Instream | Instream | Instream | Instream
Rate Volume Rate Volume Rate Volume
(CFS) (AF) (CFS) (AF) (CFS) (AF)
August 7, 1975 0.523 104.5 0.26 51.57 0.048 9.54 June 23 —Sept 30

If approved, this instream lease is not reasonably expected to significantly affect land use as
prescribed by ORS 197.180, OAR Chapter 660, Divisions 30 and 31, and OAR Chapter 690,
Division 5.

Based upon review of the application, information provided by the Department’s
Watermastér, and other available information, the Department finds that the lease will not
result in injury or enlargement. The order approving this instream lease may be modified or
revoked under OAR 690-077-0077 if the Department later finds that the lease is causing
injury to any existing water right or enlargement of the original right.

If a right which has been leased is later proposed to be leased again, transferred and/or
reviewed under an allocation of conserved water, a new injury review shall be required. For
example, instream transfers will be subject to a full and complete review to determine
consistency with the requirements of OAR Chapter 690, Division 380 and Division 077.
Approval of this lease does not establish a precedent for approval of any future
transactions.

The Lessor has requested that the lease terminate on September 30, 2028. The lease may’
commence on the date this final order is signed.

The Lessor has requested the option of terminating the lease early with written notice to
the Department.

Conclusions of Law

The Department concludes that the lease will not result in injury or enlargement,
OAR 690-077-0077. The lease conforms to the applicable provisions of OAR 690-077-0015.
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Now, therefore it is ORDERED:
1. The Lease as described herein is APPROVED.

2. During each year of the term of the lease, the former place of use will no longer receive
water as part of these rights, any supplemental rights, or any other layered irrigation water
rights, including ground water registrations and permits.

3. The term of the lease will commence upon approval of the instream lease and terminate on
September 30, 2028. For multiyear leases, the lessor shall have the option of terminating
the lease any time each year with written notice to the Department. However, if the
termination request is received less than 30-days prior to the instream use period (see
Finding of Fact #27 for multiple instream protection period dates) or after the water rights’
original period of allowed use has begun, the Department may issue an order terminating
the lease but use of water may not be allowed until the following calendar year, unless the
Director determines that enlargement would not occur.

Dated at Salem, Oregon this day JUN 11 2024

e

Lisa § . Jaramillo, Ozr/gfer and Conservation Section Manager, for
Douglas E. Woodcock, Acting Director
Oregon Water Resources Department

This document was prepared by Sarah
Henderson. If you have any questions,

Mailing date: JUN 12 2024 . please call 503-979-9872.
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