EF RE THE S A"'L EZIL:E‘TE.’GR OI‘ ’PH_B S"'AT“ OI‘ OREGO'\T

arion Countr. '

I¥ THE MATTER:OF THE PRO’I‘BST' OF ).
THE ‘G. A. MILLER DRAINAGE DIbTRICT )
AGAINST THE APPROVAL OF: APPLICATION ) -
wo 10686 B‘f M. .1. ,mou“y ' )

the a.bove pa.rt:.es full hearm.g hs.va.n,g been na.d test:unony 'E:a.ke
and brm;s subm:.tted hv ths, : sspactii v 5,
I.‘ac’cs appaar1n6 a.s 1ollous' '
On Aprll l 19?6
wlth 'lm.e ata.‘be J:.ngmeer for

"mlss:.c:n Creek“'

On the 12 h de.J- o*“ xxfa.y 19"6 obgections 'a.ga.ms 3 the anp' ova.l

of SE.'.\.(]. appllcatlon were f:s.led ‘ov the Go A h:.ller Dranage Dlstrlc‘h o

allevlnu tha.‘\: sald Districu 1:; .,ne ovmer of an a.r'blf:.cia.l ca.na.l

dl nnel consbruc’cecl bJ‘ 1‘(; for ’che pm:-pose of drams.a'e, whlca chmmel b

is the .hs":.on Creel:" rei‘erred to in the smpl:.ca.tion of Ixﬁ.. . nIa.honey, B

md that ‘che ma.t flowm,_, tnerem 1s subgnci. excluslvelj to con’cr

x - T TR S -

a.ncl regula.tlon by sa.icl Dlstric’c-

On the 121;11 day of g f,' 1920, the ¢, 8 mnef‘ﬁmmge :

Dlstrlcb i‘:u.»d. a.pnl”,cat:.on Wo y 10767 b'qit"x tr:c' S% tat o_’Engineer i‘or per-— s

mit te a.pproprmte aater frovn sa.ld ca.ua.l or dralna.ge d.lstrlct for srric

c,a.t:.on pu.rpoaes. L

’ 'l‘he G. ‘A. aiiller Drainag I"Dlstrln,t wasg orga.r':. ed. in 1915 'oy

seveLd,l lanﬁ. curners, mclutlme; M 'Mahone,,r, for the puruose f coustruct-—"
'mé, 2 ca.na,‘ to mprcve the dra.m::.ge cond.rblons a.long a more ‘or 1es:s: we.Ll
defired cha.xmel. Tho uesumony is not clea,r ag to ‘he cond.:.t:.ons enst-
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ing prior to the construction of the drainage canwl, but it appears
'tha.t the area included in the D:.strlct conba,med sone low fla.u,> e
swampy land that draized na.tura.lly in two direct:.ons, one. pa.):"L go‘mg'
south indo the Willa.met'be I‘iver d:.rectly, &nd. 'l:he other i‘ollo.vmg a.

mtmal depress:.on or sw&le obstructed by bea.ver da.ms, a.ml th.ence :.n

a \ve’l dei‘med channel northward mbo the ‘41111ame‘u+e Biver. 2
The ca.no.l wa.s constmcted. soon after the orga.nizu.t*ion of
the Distrlc mcl therea.fte.r operated a.s ‘a dralna.ge di’ccl' ’oy the Dis—

tr:.ci. up to 'bhe time tha.t b \V. Mahoney a.pplled. ‘to -l-,he State Engmper

for & permit to appropr:.a.te wa.ter i‘lomng in the cana.l"'for the 1rri-

sation of h:Ls “own Lsmd.‘ It \va.s the policy of" t’xe D:.str:.ct'to o.llow the
‘individua.ls ‘uhrough which the ca.na.l flowed to pla.ce d.ams in uhe ca.na.l
regulating t"xe extent of: uhe dra.ms,ge throue;h tne:.r mdividua.l farms

80 long as -che‘obstructlvons did not';mterfez-e with tne dra.lnzwe of the
lands of the nexf>'oimer abooe. Remova‘ole dams were pla.ced. in the canal
holding the water up durmg the smnmer t:.me a.nd causmg it %o sul:-:.rr:.—-
gate the adjoininz la.nds. The dams were remOved. at timsq, usua.lly at
the reques+ of the’ Dlstrict ‘and. by the inxiindua.ls who had p’ a.ced them
“in the ca.na.}. - a.ndnthe water a.'llowod. 'l:o i-‘low 'kh:cough ,the Dlstmct»muo,
channels leading” 46 the' “Illlamette River, “l‘hé Disériot's é;ppiicé.t*oui k
for permit con’cemplates the use of the water f‘lomno m the drams.ve
¢anal Tor the 1rr10a1:1on' of a.l_lpf the la;'xds ‘ 1rr1ga.ble within the Dis-.
"‘tric't 1nclu6.1ng those of" L‘.’." We Mgﬂdney. .

‘Counsel for the Drsinage District maintains ‘that the csnal
is" the property of" 'l:he Dlstrict and’ that the wa:ber flow:.ng u.herein”':l;
not ‘subject o rrenera.l" appmpria.t:.on. The record does ‘notchow ma%‘ -
the District’ ovms tltle to the: 1s.nc1 on .vhlc.1 -bhe d1'a.1mge ca.na,l is

‘located; wr‘a.ther‘,- it .uupllos 'bha.fb the D;strlr.:'h nerely owms’ an ea.sement-"

‘or Tight of Wiy entitling it to‘maintain’the camal and’ ¢arry the



drainage water across the lands, the title fo \vnich is in the imlivid.ua.l ‘
land owners in the District, ﬁ | : »

All wa--l;er \v:.’chin the Sta.te 1ro~n a.ll sources of water supply
belongs to the public. (aeobion 571.5 Oregon Ls.ws) "uch wa.ter Ay be ,

appropriated for ‘oeneficia.l uae as pravided in the wa.ter cod.e a.ncl not

ofherulse. (Sectlon .:716 Oregon Es,vm) It shall be the du!;y of th"v 'j‘ !

Stato Eng:maer ‘co a.pprove a.ll a.pplica.bions mn.de in proper form Whlch

contemplv.te tha applicatmn of> ater to a benefic:.a.l use, ‘nu‘c when the

prOpoaed uge conf].iigfm nit"' detarmmeaz'v‘ ichtu, or 13 a menace _1; fhe

au(‘ety and walfaro 01.‘ the pu lic, 4

nhan'be the du‘i,J oF e \tu.t

of 4he Dmlnme Districes. _
e D;uwicn 8 right to m~91 hhe maw,o‘ wabor:
prevent it from da.mkc‘nk; addoimng Lmd.s is \mquaa{;icneﬁ it
pzobabl.y hos the rig}ﬂ, ) opemte {:he uanal ln a- ma.unar *hat woulrl
control him GXL‘JE» o1 blw drailmga 59 Long aa m«a water ia nob c.t!ntmmed
or 80 long as the i‘low of wator ig- mﬂa ﬁecraaeé«l I:e*low hhé amannt that
woulcl lmvr: flowed under nntuml cen&imona, :such as éxisfzed prior to R
the construction of the dmlm.ge worlrs. e L e . s
1t u.ppau.ra th'ﬂ: the gvale oy alaugh eonatitutecl B natural
water course. and tha.t ﬁha comtruotion oL‘ hhe d.minn.ge canal was: more. -
in the no.t-urg of o ohannel improvement which causxer’l {the ‘water to drain
#ith inom" rapitiiw. 'l‘he wabor wha aubject to uppropriu.tion befura the.
conutruction of the drainago camal, and the Districh at the bims of ite
orgenizntion en'bgf‘tdimad ﬂo thought of irrigating tha land. 'Dhe '

necessity of using water Tor tho irrigation of lands i{n the district

30



did not oceur to the 1a.nrl owners until aﬁ;er t‘le ca.na.l had been m oper-
ation some years, e.ml even then no move wa.s mde ‘co comply with the 1a.w
rovernin@; the approprlatlon (cﬁ:'i‘ wa.tax i‘or such purposes. -

- I* 'does no’c appea.r ’chs.t the u.nprova.l of the Ha.honey a.pplica.-

’c;\.on is a menace to the sa,i‘ety or we:.fare of the publlc, or’ tha.t it

conflicts \vrhh determined r;ghts.' Its a,pnroval w:r.ll cmly give I\Tahoney

a prlor righh to u.se the ‘waf;er' m the canal whlch otner lnd.lVlduB,].S .

in the Distrlet des:.re to use a.lso. The State Dnaineer can finxl no-

auuhorlty for d.en,vlng t:he a:oprova - of the appllcat‘ion, and 11; is there-—

vfore ORDI:‘JRED tha.+ the pe:cm.t be issued ‘as requested, vn.'bh the exceptlon

that the q,uantxty of wa.ter ‘ne llmit" . he use of 0.82 cuhic feet per
second. ‘ i e

" Dated this 'LSO'tI{ Hyi‘of't)cto‘t‘:ei', 1926 _2%. Salen, Qregén.:'
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