BEFORE THE STATE ENGINEER OF OREGON

Baker County

IN THE MATTER OF THE APPLICATION
OF W. R. HAWLEY AND BROOKS HAWLEY
FOR CHANGE OF POINT OF DIVERSION

)

; ORDER APPROVING
AND PLACE OF USE OF WATERS OF ) APPLICATION NO. H-41

)

)

POWDER RIVER.

On July 16, 1946, under and pursuant to Section 116-606,
0. C. L. A., W. R. Hawley and Brooks Hawley filed an application with
the State Engineer for the approval of a change in place of use and point
of diversion of water from Powder River, a tributary of Sneke River, Baker

County, Oregon, which application reads as follows:

"The undersigned, W. R. HAWLEY and BROOKS HAWLEY, of Beaker
County, Oregon, hereby apply for an order permitting them to change
the point of diversion and place of use of the waters of Powder River,
in Baker Coﬁnty, Oregon, and in support of said application respectfully
show:

1 - That applicant W. R. Hawley is the owner of certain
adjudicated and decreed rights to the use of the waters of Powder
River and its tributaries, in Baker County, Oregon for irrigation,
stock and domestic purposes, which rights are apprurtenant to certain
lands in Township 10 South, Range 37 East, W. M., to the extent of the
acreage, carrying the dates of relative priority and heretofore employed
through the ditches and in the irrigstion of certain lands subsequently

dredged, all as hereinafter set forth, to-wit:



Description Sec. Acres Priority Ditch Area Dredgeqd

i i 10 40 1886 Duckworth . 9.51
W NE 10 25 1886 , " ... 6.8L
SWE NE 11 40 1886 " o "17.84,
NE: NW 1n 30 1886 n . .10.91
Nw?f LS 1 37 ‘1886 w16
SEz NE§ 11 R1.3 1886 ) .on ) L
SE; NEg 11 10 1892 Tibbs } 24.32
NEE SE} 11 L 1892 Scott 1T
NWS SEZ 11 40 1891 Tibbs 7.50
SW;i NW. 12 30 1886 © | Hawley 5.89
NW% SWSt 12 20 12886 Hawley )
wwk swi 12 20 1891 Tibbs ) 12.27
Total 113.98

2 ~ That the several tracts of land aggregating 113.98 acres and
appearing in the right hand colum of k‘bhe foregoing‘tabulaticn have been
dredged by the Sumpter Valley Dredging Company, the over-burden or top soil
hes been removed and sald ground has been left in the form of huge piles
of gravel with no possibility of future irrigation.

3 - That applicants W. R. Hawley and Brooks Hawley own certain
land in Baker County, Oregon susceptible of and which requires artificial |
irrigation to meke the same productive; that said land could and should be -
beneficially 1rr1ga'ted by the waters theretofore employed by applicants upon
larnds so subsequently dredged and that the ownership, description &nd portion of

sald acreage 80 requiring such irrigation is as follows, to-wit: o

Qener Descrip- . o

tion Sec. Ip. ‘Re ,
W. RB. Hawley NE% Nwl-' 1 108, 37E.W.u< 5T
W. R. Hawley i I, do. 10
W. R. Hawley SW i 2 do. 30
W. R. Hawley SEﬁ £ 2 do. - 25
W. R. Hawley NE;;,- SE% 2 do. 7
W. R. Hawley m SE& 2 do. 7
Brooks Hawley i i 3 do. 10
Brooks Hawley i i 3 do. 10
Brooks Hawley 3 do. 9.98

Total 113.98
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A'~ That applicants plan to conétruct a diteh for the purpose
of hendling water for the irrigation of the lends last hereinabove described
to the extent of 113.98 zcres by making a div:rsion from Powder River in the
norvhwest quarter of the northeast quarter of Section 32,‘Township 9 South,
Range 37 East W. W., and by carrying said ditch in a general southeasterly
and easterly direction along the northerly boundary of the several tfacﬁs of
land last hereinabove described to a point in the northwest guarter of the
southeast quarter of Section 2, Township 10 South, Range 37 East W. M.

5 ~ That because of the dredging of portions of the lends first
) hereinabove described to the extent indicated in tﬁe tabulation coveying the
saime, it is no longer possible to employ the waters appurtenant to such lands
in the irrigation thereof and that it will be a benefit and ad§antagé to
applicants and will not result in any detriment or damege to. anyone whomsoever
should applicants be permitted to transfer the said water rights to the extent
of 113.98 acres from the éaid lands so dredged to an equal amount of land as
last hereinabove described and to change the‘point of diversiqniqf saiq(wgters
from the said Duckworth, Tibbs, Scott and Hawley. ditches to the . said dltch s0
to be constructed by apnllcants.

6 - That attached hereto and made a part of thls application is a

sketch showing the approx1mate location of said lands and said propos“

together with the anprox1mate acreage of the lands dredged and that'to be }

irrigated through saild unew dltCh- i
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WHEREFORE, applicanis request permission and authority to
construct the said proposed ditch and to divert the waters of Powder  River
through the same for the irrigation of 113.98 acres of land to the extent.
and under the priorities hereinabove set forth, all consistent with and
not in violation of the said priorities and consistent with and noﬁ in
violation of the rights of applicants and others in and to the waters of '

Powder River and its tributaries, as adjudicated.nm

In the decree of the Circuit Court of Baker County entitled "In
the matter of the determination of the relative rights.of thé Varioug
Claiments to the use of thg waters of Powder River, a tributarﬁ of  Sneke
River, and its tributaries in Baker and Union Cdunties, Oregon", rights
to the use of water from Powder River were allowed for the irrigation’of
the lands from which it is proposed to transfer the water. These rights

as tabulated in the decree are showm in the following table;

Neme Date of Neame of
Priority Diteh Stream Description of Lands
Hawley, W. R. Feb. 16, Duckworth  Powder 40.0 acres in NEX NEZ
1886 ' '25.0 acres in NW: NEZ
Section 10,
‘T, 10 S., R. 37 E.W.M. "~
40.0 acres in SWi NEZ
¢ 30.0 aéres”in“NE% NW%
B 37.0 acres in NW: NW
R i‘2113'acrés‘in‘SE%~NE
S Section 11,
SR L e G TR ey 10 8y Re 37 EJWUMG
" . 1892 ., Tibbs. . Powder - 10,0 acres in SE} NE}
" - “ June'8, ' Swamp - “Powder™ Y 40.0 acres’in NW: SEL
PR SR  Section 11,

SRR 10805 Re37 ELWLI

AR -



Nane Date of Number R :
Priority of acres Ditch Stream Descrlptlon of lands

Mery E. Cole 1892 Scott  Powder  40.0 mcres in NEL SE:
: Section ll,
T. 10 S., R. 37 B4,

1886 50 Hawley ;- -.30.0 acres in SW“ N“f
1891 50 Tibhs- - 40.0 acres in NW— Sw;
1892 ) 50 Swamp C 40.9 acres in SW: S%-

© Seeticn 12,
T. 10 8., R. 37 E.W.M,

Notice, as provided for by Section 116-606; 0. C. L. A., was published
in the Baker Democrat-Herald, adéjly newspaper of general circulation, printed
and published in Baker, Oregon, once a week for three successi§e weeks, commencing
with the issue dated the 30th day of August, 1946, and ending with the issue dated
the 13th day of September, 1946, and the dates of publication were Auguét 30,
September 6 and 13, 1946.

Section 116-606, 0. C., L. A., provides that "any person having objections
to the proposed change as set forth in the publishéd notice shall file such
objections with the State Engineer at least 10 days previous to the date set for
the hearing®. The published notlce. states "All perscﬁs.interestéd are notified
hereby that a hearing will be held in the Couﬁty'Court House at Eaker,'Orégon, on
October 25, 1945, at 10:00 otclock A. M. All objections to the proposed change,
if any there are, will be heard at said time and plﬁce. Any objections should be
prepaered in writing snd masiled to the Stoie Engineef, at>levst 10 days prior to
the date set for hearing, wund one copy served on Hallock Donald & Banta, Attorneys,
Baker, Orsgon. If no objectiona are filed, the haaring will not be held "‘

No cbjections were filed wihh ‘the State Englneer to the approval of

oy TN
the application within the tlme set forth in the publlshed notlce and as reoulred

Yoo

by law.




There were received two letters, one signed by M. W. Kline,
Secretary of the McEwen Valley Ditch Company dated Oétober 18, 1946,‘and
received in the office of the State Engineer on October 21, 1946, and the
other signed by Mrs. Iosephlne Hudspeth, Baker, Oregon, dated October 19,
1946, and received in the office of the State Engineer on Qctober 23, 1946,
objecting to the approvai of the application filed by W. R. and Bréoks
Hawley. Neither of these 1ettérs can be considered an objection to the
approval of the application, as contemplated iﬁ Section 116-606, 0. C. L. A.,
as they were not filed on or before 10 days from the date of hearing, and
were not served upon the applicants or thelr attorneys, as provided in the |
published notice, nor deo they set forth that by maklng the proposed change
in place of use and point of diversion injury would result to ex:sting rights.

On tbe afternoon of November 13, 1946 the State Engineer made an
examination of the grounds from which it is proposed to change the watgr, of
the lands to which it is proposed to transfer the water, and obitzined a |
general idea of the location of the proposed canal, the lands from which it
is proposed to transfer the water, and of the 1and on which the watar is to
be used.

On the morning of November 15, 1946, é meeting was held in tﬁeA
Court House at Baker, Oregon, at whlch were Dresent a number of ovmers of
irrigated lend in Sumoter Valley, and also the applicants.

It appears that it is the opinion of the ovners of land with a rlght
to the use of water from Powder River for 1rr1gatlon ﬁuffoses located in and
adjacent to the lands from which it is proposed to transfer the water, that
the State Engineer in determining where the approval of the application would

result in injury to existing rights must take into consideration whether the

2920



water right bas been lost by abendonment or failure to use the same for a.
continuous period of five years.
It is the opinion of the State Engineer that the question as to. .
whether a water right bas been lost by abandonment or forfeited for failure
to use the water for a continucus period éf five years is not within the
jurisdiction of the State Engineer in a proceeding of’this kind.
That the loss of a water right by aﬁandonmentvor»fa;lure to use
’the same for the statutory period, as fixed in Seétion 116—437, 0..C. L. 4.,
is one for determination by the courts, and that the approval of the application
by the State Engineer cennot be comstrued &s passing upon this. Should the
courts find that the water rights appurtenant to the lands from which it is
proposed in this application to transfer the water have been logt by abandon-
ment or failure to use the seme for the statutory period, the order of the:
State Engineer approving the change in place of use and point of diversion
would be nuliified.
At the meeting the applicants, W. R. Hawley and Brooks Hawley, through
their attorney, Blaine Hallock,‘requested that the application. be amended by: .
eliminating the 7.5 acres located within the NW: SE}, Section 11, Township 10
South, Rsnge 37 East, W. M., with a date of priority of June 8, 1891, 2nd
irrigated through theygwamp.pitqgf and {o reduce ;hg area in the SEX NE of
Section 3, Township 10 Scguth, Range 37 Fast, W. M., which is to be irrigated,
from 10 acres to 2.5 acreé reducing the aré;;from-which‘it is proposed to traznsfer

the water from 113.98 acres to 106.48 acres.
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As stated in the application, the lands from which it is proposed
to transfer the water have been dredged, the top séil removed, and the lands
are no longer asgricultural lands. The lﬁhds to which it is proposed to transfer
the water are located on a bench, snd are adjacent to other lands now irrigeted
by the epplicants.,

The proposed point of diversion of the new ditch is from Cracker
Creek, which joins with McCully's Fork, a short distance below, forming Powder
River proper. The proposed diteh for & distance of ebout 12,700 feet below
the point of diversion will not at any point be more than 1/4 mile from channel
of Cracker Creek or Powder River, and in places only a few hundred feet. The
canal from the point of diversion for a distance of zbout 4800 feet below will
be constructed through ground that has been dredged and any seepege from the
diteh in these sections should return to the stream.

Daily reccrds are available of the flow of water in Cracker Creek
and McCully's Fork for the month of June, July, August, snd September, 1327,
et stetions located & short distence above their junction. In the following
tuble the maximum, minimum and average deily flow in second feet for the three
months is shown.

CRACKER CREEK

Month _Maximum Minimum Mesn
June 660 86 236
July 83 16 38.5
August 16 6.3 10.4
September 14 5.8 8.96

MC CULLY'S FORK

June 160 24 72.1
August 4.9 0.8 2.1
September bads 1.0 Re43

oL
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The area in which the lands involved in this application are located
is known as Sumpter Valley and there is a considerable area of irrigzted lands
located below, which have earlier dates of priority. In the distribution of
water under the court!s decree it has been necessary in each year to close all
headgates in the Sumpter Vslley area so as to serve land with earlier dates of
priority. From the time it is necessary to close the headgates of ditches with
the latest priorities in the Sumpter Valley area to the time that it is
necessary to close all of the ditches in this area varies on an averzge year
from 10 to 15 days.

It appears that the proposed change in place of use and point of
diversion can be effected without injury to existing rights.

NOW, THEREFQORE, it hereby is ORDERED that the proposed change in
place of use of water and change in point of diversion Ee and the szme hereby
is approved, and the water rights deseribed in the spplication as appurtenant
to 9.5i‘acres in the NE} NE}, 6.£§*acres in the NW} NEi, Section 10, Township
10 South, Renge 27 Fast, W. M.; 17?84 acres in the SW%'NE%, 1of%1 acres in the
NEL NWE, 17.1% scres in the NW} NWX, 21.;6 acres in the SE7 NEf, Sectlon 11,
Township 10 South, Range 37 East, W. M., with a date of priority. of Februasry 16,
1886, and served through Duckworth Ditch; 3.6; acres in the SE; NE} of said
Section 11, served through the Tibbs Ditch, with a date of priority of 1892;
l.ﬁ;'acres in the NE: SEf of said Section 11, served through the Scott Ditch,
with & date of priority of 1892; 5.;5 acres in the SW: N¥Z, 12527 acres in the -
NW; SW%, Section 12, Township 10 Scuth, Range 37 East, W. M., served through
the Hewley Ditch with & date of priority of 1886; be severed therefrom snd
simultaneously, snd withcut lcss of priority, be transferred to STb;acres in
the NEF NWZ, 10.0 acres in the NWi NEi, Section 11, Township 19 South, Range 37

» - . Vs
Fast, W. M., 30.0 acres in the SW: SEZ, 25.0 acres in the SEX SEi, 7.0 acres in



-

e
<
L

the NE: SEX, 7.0 acres in the NW. SEX, Section 2, Township 10 South, Range 37

“*
v

—

East, W. M., 10.'27 acres in the SWi NEX, 2.5 ‘écres in the SEf NEZ, 9.92 acres
in the NE= SEf, Section 3, Township 10 South, Range 37 East, W. M.; said lends
to be served through a ditch to be constructed diverting from Cracker Creek,

e tributery of Powder River, at & point within the NW; NEf, Section 32,

Township 9 South, Range 37 Bast, W. M.

It is FURTHER ORDERFD that constructicn of the proposed ditch and
complete application of the water to beneficial use be made on or before
October 1, 1948, or such extension of time as msy be granted by the State
Engineer for good cause shown.

It is FURTHER ORDERED that upon receipt of proof satisfactory to
the State Engineer of the completion of the construction of the proposed
diteh and complete application of the water tc beneficial use upon the lends
to which the water is transferred hereby, a certificate of water right shall
be issued in the name of W. R. Hewley and Brooks Hawley, or their successors
in interest, to the extent the transferred right has been perfected.

It is FURTHER CORDERED at the time of issuance of the aforesaid
certificate, thet new certificates of water right shall be issued in lieu of
the certificates reccrded in State Record of Water Right Certificates, Volume 5,
Pages 4207 and 4069 eliminating the lands which are transferred hereby; that
these certificates be issued in the original names snd the cost of the reccrding
of the three certificates be paid by W. R. Hawley and Brooks Hswley, or their

successors in interest.

Dated at Salem, Oregon, this l4th day of December, 1946.

Noted on cer?s. wotd ¢ 07 CHAS, &. STRICKLIN

Decree Vot , 372, 375 State Engineer






