BEFORE TI'IE STM.‘E‘ HVG.ENEER

FOR UNION COUNTY

;_»:-J .

IN THE MATTER OF PROTEST TO THE ). . ' . o oaioenyind
APPROVAL OF APPLICATION NO. 14684 ) " ORDER
IN THE NAME OF ED VAN VLACK - ) : =T

On the 15th day of Angust, 195?, : Van Viack filed :Ln the. office
of the State Egginee;' appllcat;.on No. 14684 ,to‘,agprolnjn.ate,_one cuble foot -
per second of'water from a group of sPriogs as.descri'bed: in said applicatioo.
It is proposed by the a.ppllcant to use the water sought to be anpropriated
for domest:.c and ur;gation purposes. SRR

. On. July 16, 19::4 the epprovel of the appllcatlon snd issuance. of,
of the permit were protested by Je H._De Haas and He.tt:l.e Alnye.nder on the
ground that the springs situated W:L‘bhln the SEZNE : Seetion 17, Tovmsh:z.p
3 South, P.ange 40 East, W M. _Wwere on the property of the nrotestants, and‘ '
that t}he _Water_ilovdng“,therefpogl had been put‘,’g.o bene,floi‘al:. .ysef for. i::;ci-
gafion and domestic purposes; upon the lands ‘of tlyxe,‘protestanigs _ftor’thet,,_;”
oast bh:x.rty yea:cs.‘ ST

That the State Ehgmeer mlgh'h mform himself: oi‘ bhe facts, & hear-
ing was held in ﬁhe_,(2:nty_,ﬁall._at La Grande,_,p_;',egonr i2t:8:00.-0'clock A M.
Wednesday, August 8, 1954. Both protestents and applicants. were represented
at ’thel hear;.ng by a_'btorneys end avide\nce‘,.wae 1rec»:e:?.ved»yvfmc-,zmd against the-
approval of the apglioation. o v

During the hearing, the protestents; contended that. to approve, the
application would result in a.»goni'lict o existing rights and, -therefore,.:
in ‘acco;jdanoe vith .S,?_‘:ti?n,,:@?‘f-spa’« Q;re:goln»_:‘dee‘lgso, should be disavpproved.

The epplicent contended thet the phrzse "existing rights" as used
in said section .of the, Oregon-Code merely: related: to those r:u.ghts of record

8s determined by the courts or as represented by vermits and wate;‘, rig‘bjt“
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certificates issued by the State Ingineer. It was further cun'bended on

behalf of the applicant that the Sta'be E‘ng:x.neer 4n” attemuting to determj.ne' o

the rights of the protestant in rela'bion to those of the annlicant a'b such ' . .'
a hearing was contrery to the statutory procedure for the determlnatlon of
water rights; and, t}‘leT‘Qere, was without jurisdiction, end, consequently,

in view of the 1§ngﬁage éoﬁtainéd in Section 47-503, Q;'egon Code 1930, it

was mendatory for him to spprove said applicatién. |

There.is a doub"b in the mind. of 'hhe State anmeer as to. Thether
or r;ot the water rights from the spr;mgs in quest:.on should not ha.ve been
adjudicated during the‘ d;atermi_nation, of the relative rlghts to .the uss of
the waters of Mill Creek. The protestants do not appear to have any rn.ght of
record which would enti‘ble them to the use of the watar sought to be appro-
priated by the applica;;i;, The purpose Qf the‘wate;f code is ftovesta.blish and
make of record all water rights and thus have> a basis for an orderly diétri—-
tution between the water users. Even though the State Engineer has.the -
suthority to detérminé thg rights of ‘the prb_fes’c.e.nt, in sucl;; e bea:rin’g as
held in this matter, he does not feelthe evidence produced by the protes-
tants with particular ret.rence to cuantity of water and I‘Jriority of use
was sufficient to determine the ‘qun_xe;

A1) applications are issued subject to existing rights:and as .a.
consequence the protestants would not. be injured by tpefgpproval,of'the
application under consideration.. The remedy .of injunction wouldﬂ,ﬁber,a}va,‘i]v.‘-
able -and ‘the relative rights of the parties could definitely be detefmined
before a proper court. .

In view of the foregoing, IT IS HEREBY.ORDERED that spplication
No. 14684 in the neme of Ed Van Vlack be approved subject to the condition that
the quantity of water sought to be appropriated be reduced from one.cubic foot
per second to 0.80 cubic foot per second, |

Dated at Salem, Oregon this 28th day of December, 1934.
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CHAS. E. STRICKLIN,
State Engineer.




