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BEFORD THE. STATE ENGINEER OF OREGON G i

Baker Gounty
IN THE MATTER CF APPLICATION )  ‘ - gggg E
NO. 24940 IN .THE NAME OF . ) ' - R ‘
MARY M. BENNETT. v ) B APPROVING APPLIGATION

P I R e e

On June 28, 1950 Mary M. Eennett of Medical Spri_ng Route, Baker,

Oregon i‘iled an appllcata.on ::.n tne ofu.ce oi‘ the Stats En :mee. fo hé’» perm_t

to approprlate one cu’b:.c foct per second of water i‘rom Powder Ri ‘r and ’I'}u.ef
Valley Reservoir, when arra.ngemeuts can be made i‘or use of stored water, for
the irrigation of 27,88 acres of land, described as follows- ’
0.76 acre -in the SW% SW%
Section 26, .
20.31 .acres in the NW3
6.81 acres in the ‘SW: mré
Section 35, ‘
Township 7 South, Range hl East, W Mo "
This application is designated in the records of the State E)gmeezl*b’ésim =
Application No. 24940,

On February 15, 1951 the application was amended by deleting the
words "énd'Thiei“Valiéy.vﬁés‘érvbir;bwhen arrangements can be made," and adding
"and an unnamed tributary* which, it appears, would include seepage and
waste water tributary to the unnamed channel from’ lands mlgated by ‘the appli-
cant ghove the Emele d:.tch. e o ‘

It :.s proposed to convey the water fmm Powder River through the
Emele ditch for a da.s_tance ‘of” abgut two milesk 6 a pumping plant located 63k
feet south and 1783 feet east f{rom the quarter corner common to Sections 27

and 3L, Township 7 Séuth, Range I} East, W. M., where the water will be
pumped through a pipe line 475 féét'in" lep.gthtoacanal which will convey
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the water to the: 1ands to.be: 1rngated. It appears '&hat thls ;pumping pla.nt

vhich will be referred to herem a.s the "upper pump:.ng plant", was con-

structed to irrigate 1l acres of. land wn.thafdate"'of‘pr:.orlty!of:g April 6,

1915, which r:.ght will be more- speclfically descr:.bed herein.

Wa‘t.er i‘rom the unnamed stream :.s *bo be diverted . y? means of a

canal and pumping plant. The canal is to dlvert from the unnamed stream at

a point

193L feet north a.nd 2892 i‘ee‘o east o*‘ the qua.rter corner common to

Sections 27 and 314, ‘Townshlp 7 South Ra.nge )41 East, 'ﬂ. M. Th pumping plant

whizh, 1t appears, wa.s consfructed a.nd opera'bed in 1951, 1s J.ocated 2&12 ’ |

feet east and 1075 fee‘b sou‘bh oi‘ the above descnbed quarter corner. This

pump:mg plant will be referred to here:.n as the "lcmer pumpmg plant"

on uuly 9, 1951 a nrotest 'Lo 'bhe approval of tha above descr:z.bed

appl:.ca.’cion was. filed in the oi'f:.ce of the Sta'be Ehglneer. 'l'hn.s protest, a

copy of whlch follows, was in the name of the Emele D:Ltch Company, a volunta:ry

assoc:.ation, and signed by J . J . Colton, an ovmer oi‘ 1ands n.rxigated with

water conveyed through the Emele ditch.’

BEFORE THE STATE mamm OF THE STATE OF OREGON: T o
N THE YATTER. OF APPLICATION: OF. Sl o ;
uuw M. BENNETT #2&9&0 To APPRDPRIATE ) PROTEST ;

COMES NOW, Emele Ditch. Gbmpa.ny, e."voluntary association, employing
in the irrigation of the lands of its members the waters of Powder

River, including the:normal:flow and those;stored in the Thief.
Valley Reservoir, and protests and objectsto the appllcatlon of

Mary M. Bennett #2L940. now. pending before ‘the State Engineer:of:
the State of Oregon, wherein and whereby said applicant without
.legal right-or authority undertakes 10 secure permission to.use:
said waters contrary to law in the i‘ollomng pa.rt:.culars'

(a)

(v)

Sald proposed use comllcts mth ex;st:mg r:.ghts oi‘
protestants oo : SR i : X8

-The-so-called waste or seepage waters coversdiby:said:’ ik Jdad !:‘
application are carried through existing ditches or
c¢anals not omned wholly by the applicant..
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(c) - The applicant has neither:secured nor; entered Ainto- any; agree=: .. .

ment author:.zmg “her to use an_,r ditch o:r cana.l carmng any
such water. ' ; A S TR PR

(a) The ‘proposed. use‘nre;judicially?afi‘ects the 'publicinterest.

(e) Applicant .has not shown by a documentary ev1dence or other— ... .

wise that she has an agreement with either’ the ‘owners of
said reservoir or said.ditch or. canal for any permanen‘o or

o’cher muerest ‘bherem, i

€9 The wa*bers covered by saa.d applicat:.on have a.lready been .
' appropr:.ated and. are. no‘b subgect to further appropriaﬁ:,.on.

(g) WNeither protestants nor any other person, - firm or corpora—

tion  has granted to ‘applicant. any right to lay or maintain
pipes,. culverts or-other: struc’c.ures through, _under or across

protestant‘s d:.'bch or dltches. v

WHEREFORE, protestam:s object to said applicar.:.on and do reqr 351'. a

. hearing thereon before the State Engineer'in time and mamner as ./
required by Sec*blons 116-h2l and 116-h2S O.U.L.A. o

Respectfully subml‘tted,
EMELE DITGH COMPANI

By J. J. uolton 1%’5f”

HALLOCK, BANTA., SILVEN & HORTON o
Attorneys for: Pmtestant :

A hearing was held by .the Sta.te Eng:.neer in, the Gounty Courthouse
at Baker, Oregon on: ‘Septembers@ 27, 1951 be‘glr}nlng@at,lo.oo A, M., at_'w}g‘ch
time the applicant, Mary M.',Bennett, r(e;p:c"'ev_sex’rbedgby ‘in‘er“legal“ counsc_al",ii;.-u
Geo. T. Cochran, and the objectors, represeﬂted by their legal coursel,
Blaine Hallock, appeared and submitted evidence. i : ‘

At the time of  the hearmg it was stated that there were: no
ajections. to -the approval of—_the appl:.ca_t_lpn ;ﬁor 'bhe -appropriation of’

water of the:unnamed stream.by me'a;ns of. gravity ditchese .. .

The Emele-ditch ,‘c.hrough,,-ivhi_ch it is proposed o convey water from )

Powder River diverts on: the north.side of -Powder River at.a point 2310 feet.:
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north and 330 feet west i‘rom the sout.heast corner of Sect:.on . 2057 'lownslup 7

South, Range L;l East, W. .. It exbends in a general southeasterly direction
for several mles, ponveylng water for the 1rr1ga.t10n of about 567 acres of

lands, r:.ghts for. wh:.ch were: allovled m the decree of the Circu:.t Court of

the State of Oregon for Ba.ker Coxmty, entered on March 18 1918 1n - the Matter

of the Determinatlon of the Relatn.ve B;Lghts to the Use nf 1;,he ﬁaters ‘of .
Powder River and Its Tributanes. RUUEIREES s s |

It appears that the Emele D:.tch. Company is a voluntary assoc:.ation
consisting of four la.nd owners with rlghts to the use of wa’cer i‘rom Povtder
River through the Emele ditch. One of the land owners is Ma.ry M. Bennett
the applicant, and a.nother is J e Jde Colton who sxgned the protest. It 5
appears tha‘b in opera‘blng the Emele di‘cch, :x.t is- understood that there are:
six shares and that the cost of opera'bing and ma:.ntalm.ng the ditch is.
assessed against the land owners in proport: on to the number oi‘ shares o
owned. It also appears that. Ma.ry M. Bennett, the appl:.cant, ovms one-sixth
and J. J. Colton owns. one-third m’oerest in, the Emele d:.tch. » SR

The appllcant, Ma:ry M. Bennetty owned lands ’oo Wthh there is
appurtenant 101.5 acres of water r:.ght allowed in the foresa:.d decree, i‘rom
Powder River, through the Eknele d:Ltch w:.th a da‘be oi‘ priorl‘oy of November 13,
1885. R _ : :

The State Engiynee‘r,',sﬁ ma.ipvs',‘ made. at ,th‘e. time.;g;f.f-.‘thg"adjpd;‘c_a'biqn,pro-

ceedings shows all of the 101.5 . 2ores of la,ﬁds now owned .bysaid_ Mary. My

Bennett, to be 1ocated below the Emele. dltch. ‘ e A R
In additlon to ‘the 101.5 acres of. land mth a water: nght oi‘ a
priority of Noygmbep, 13, 1885, the applicant has. a,,,;f;ghfgjt to use:0.18 cublc;;g.:;

foot per second of water from Powder. River,. conveyed.through:the Emele ditch,

for the irrigation of ]Tlao,_acrves_v_iﬁg_th_e NE%}NE%,_,,S_ec'bipnrjhpand; 3.0..acres




as located in the northeast corner of the sw% Nw% above the Emele dltch.

From testlmony 1ntroduced at the t:.me oi‘ the hea.r:.ng on :
September 27, 1951 it appears that the applicant is- operating the two |
pumping plants above descr:.bed. G

In the "upper pumplng plant" there are two. pumps mstalled, the
combined capaclty of: which was stated 'bo be i‘rom 75 to 100 m:mers inches of
water. The water punped is taken from the Emele d:.tch for the :u-r:.gation of the
1L acres of land above described, w:.th a date of prlor:.ty o.t‘ Apr:.l 6, 1915
and for the irrigation of the 27.88 acres descrlbed :|.n the pend:.ng appl:.catlon
of which it appears 3.0 acres have a rlght m_th a da.te of priora.ty of Apr:.l 6,
1915. 4»;;3 S

The "lower pumpmg pla.nt" cons:.sts of one pmnp operated w:.th a
tractor, with a capaca.ty stated to: be about 100 m:.ners mches. It appears
that the source pf water for th:.s pump is seepage and waste water from vthe
Emele d:.tch by the “upper pumpa.ng plant" and water from the unna.med stream.
Water from the unnamed stream and ‘ohe seepage and wa.ste water is conveyed
under the Emelg d:.‘bcvh‘:m a’p:n.pvevi_;o the/:pmvxg;_‘eggp, The water fmm the pump
is conveyed in a p:.pe l:_ne wm.ch crosses. under the Emele dJ.tch. Lk

From the. test:.mony introduced at the hearmg it appears that thﬂe»
objection teo the_ approval of the eppl;ea‘b}on i‘ile@ byMary M., ‘_‘Benne_:‘b_tw,—/pitllx.
the exception as to the use of wal.te__;vvf:om‘ the. e;;nemec‘l_efqreee: f?yv_r;'xe_an‘e of .

gravity ditches, is cummarized as follows:
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That the applicant does not have any, rn.ght to the Juse,of water
stored in Thief Valley Reservoir. That the applicant owns one-
sixth of the carrying capaclty of. uhe Eily.. d:.tch ;and - does no
have any right to use water in. =xcess of the’ carrying capacrby
which she owns. That the source of-water for operating the
"ower pumping plant” would be prmc:.pally from waste water
resulting from the operation of the two pumps.ab the. upper. o
pumpmg ‘plant™ at maximum capaclty which,”if done, would result‘f‘ '
in depriving otheér land.owners with: water rights. from the Emele: .
ditch of water which they are legally entitled ‘to: use benefibially
in the irr:.ga.tlon of their lands.. That there is no surplus water.. .
flowing in Powder River for use’ during the’ irrigation season.

It appears that all of the obgect:v.ons a.s a.bove smmnar:.zed mth the

‘exception of the: last can be controlled in the dlstrlbutlon of water from

the ditch. The appl:.ct:.nt- :msofar as the records oi’ the Sta.te

glneer shov,

priority of Apm.l 6, 1915 at’ the rate of 0.18 cubic foo-b per second or 7 2
miners inchss, u.nless a rotatlon schedm.e :Ls arranged. The irrlgat:.on oi‘
the 14.0 acres is also contmgent upon 1.her\= be:.ng water flomng in Powder '
River in excess of that requ:.red to suoply ex::.stlng rlghts. Further, the
approval of the applicat:.on could not’ gng. thb‘apphcan*b any rlghts ,to usg :
water to the injury of existing rights or: use %aﬁer froin'"‘ﬂh;Exﬂéle: dit‘ch :m
excess of her carrying capacity in tﬁe’ d:.tch. The dlversmn and use of
water from the Emele’'ditch by the applica.nt, in excess of her ca.rrymg ca'aacity
therein is a matter that can and should be controlled in the dlstributlon
of water from the ditch. ' o e o

On June 16, 1952 the State Engineer mads an examination of '?che Enele
ditch and measured the water flowing therein. The measurement was *nade at
a place a short distance below the first latera.ls dlver'cmg water for irri-
gation of applicant's land and the dJ.tch was carrylno 17 2 cublc feet per
second of water or 688 miners inches. No wmater was being used for the irri-
gation of applicant's lands located below the Emele ‘ditch. Fater was at

that time being released from the Emele ditch at a plaée about 100 feet below
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where the iaipe line crosses under.the. ditch and:was being pumped. and used.
for the irrigation of la.nds.loca‘d_ed allaqve.,-,.‘-:‘.'l“he only‘-'watez_-_avaiiabla for use
at the lower pump was that releaéed fromthe Emele diteh. |

Since objection to the approval of the. appllcat:non :anolving 'bhe use:
of water of :the unnamed atream diverted by gra.v:.ty dltches ha.s been with~ -

drawn, the question for det-emmatzon is whether\theracis _surplus wa_ter_,in

Powder River available for use.
The Thief Valley Reservoir located on Powder R:x.ver a few m:u.les above '
the head of the Emele ditch was constructed by the Burea.u of Reclamat:.on o
provide supplemental wa’cer for the :J.rrigation of 712)4 acres of la.nd w:.‘ohln
the Lower Powder River Irr:.gatlon D:Lstrlct which mcludes the 101.5 acres

of land now. ov:ned by the applicant m.th an ad;judicated r:Lght w:l. h,a date

of priority of Novem‘ber 13, 1885.‘ . L ,
The only records of the flow of water m Powder Rlver wh:l.ch are of .
mch value in showing whether there is surplus water avallable fer use a.re-
the records obtained for the years 1.909 to l92h a.t a’ stat:.on located above
the backwater of the Thief Valley Reservo:\.r. The records 1 durlng the
sixteen years indicated that there would ha.ve been some water in excess of

that required to £ill the Thief VaD.ey Rec'ervoir and :eriga.te the lands
with prior rights during the earlier part oi‘ the irrigation season. ;

At the hearing Mr. Randzll Elack, who operated the Thief Valley Reser-

voir in 1950 and 1951, stated that stored water was first released on

July 8, 1950 and on June 25, 1951, In opérating the reservoir, storage
water is not released as long as the natural flow is adeguate to supply
the 712 acres of land with adjudicated rights. No records are available
from which it can be determined as to when the natural flow during the
irrigation season of 1950 and 1951 was all required to supply water for

the irrigation of lands with adjudicated rights.

It appears from the available records of the flow of water in Powder
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Itiver that with the exception ofyearsinwlu.chtherunofi‘ is_,,c_ovns_iderably -
below that of normal as in l§2h, there ig_-,si};z;plus water available for use
during the early part of the irrigationi season. ‘ o , ‘
NOW, THEREFORE, 4t is hereby ‘ORDERED that. the:application filed
bbeary M. Bennett to appropriate :fguebwaters of Powder ‘;Is;veg; anda.nunnamed
gtream, wﬁich »ﬁpplié:at‘ioyz; i‘sv:cji'e"s‘:vigngted in the recorcis >c:>.i‘.“'hhe Stgte.Ek)ginee;

as application No.}.2h9h0', be approved subject ‘to the ;t‘oll,orﬁxxgﬁliﬁﬁ:ba,ti@néq

and conditions:

That the 'total quantity of. water from all sources shall -
not exceed one~fortieth of joné’ cubic foot per/second for
each acre irrigated, measured at the point of diversion
from the stream, or its equivalent in case of rotation
with other water users. ' LU T LR N
That the use of water for the irrigation of 3.C acres
within the SW} NW%, Section 3%, Tovmship: 7 South, Range Ll .

- East, W. ¥., shall be supplemental to that: evidenced by .
Certificate of Water Ripht recorded in Volume 3, at page =
1898, State Hecord of Water Night Cortificates, .= "

Dated at Selem, Oregon this 20th day of June 182,
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