Bakexr -County:: == Lo o BT

IN THE MATTER OF THE. APPLICATION = ) . .- ° ORDER

OF ORIN HUTTON ET aL. FOR 4 CHANGE B :
OF USE OF WATER. © ) APPROVING APPLICATION

The above entitled mﬁtter comes duly on ror consideration and
action upon the objectidns of Viaterbury & Alen Ditch Compeny, Dry Gulch
Ditch Compeny, David S, Gover and Virgil_Weir, to the application of Orin
Autton and others; dealiug with the subject hereinafter more pa:ticularly
referred to, said.obsectors &ppearing by their counsel, Ged..T.,Cochran, of
La Grande, Oregon, and applicants appearlng by their counsel, Allan A. Smith
of Portlend, Oregon, and Hallock, Donald & Beanta of Baker, Oregon, and the
matter having been duly advertised for hearing ss required‘by law, and the
seld hearing having come duly on before the State Engineer of.the Stete of
Oregon in the Circult Court Room in the.Court House in the city of Baker,
in Baker County, Oregon, on the 30th da& of September, 1943, at the hour of
10 o?clock A. M., and a general discussion having foliowed, and the pafties
having thereupon stated into the record their respectivé positions, and it
appeariﬁg therefrom that no resl controversy exists as to the disposition
to be made of the case, and the State Engineer, being fully advised in the
premises, FINDS:

1. That Orin Hutton, Fred A. Phillips and Lulu M. Phillips,
husband and wife, Ara Phillips éndvWayne Phlllips, wife énd husband, Ira
Steggs and Bernice St&ggs, husband ana wife,‘Millie Jackson, a widow,
Walter Jacksén, Joseéh Jackéon; Jf.;'bavid Jackson énd Caroline M. Duby, &
widow, are, and for some yeérs ﬁast have been, doing business as Phillips
& Ingle Ditch' Company, herelnaiter referred to-as the applicants, and that
said applicants are the owners of what ¥as iormerly known as the Hogum
Ditch, now known as the,Phillips-& Ingle Ditch,. making a diversion from
West Eagia-Creek in the SWiSW%, Section 9, Towmship 6 South, Range 43 East,
W. M., Baker County, Oregon, and afé,.and‘for.some time past havévbeen,

operating said ditch as Phillips & Ingle Ditch Coupany.
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2 'I‘hu'b the applicants, T one oxrimore oL thsm, ‘ere: the owners

of +he follo"ving described 1ands,-’s:|.’lmate in Be.ker County, oregon, jl:o viibe

The .;outhv'est ou..rter‘of the Northeast quarter' Horthvzest
quar'ber of Southeast gquarber; South half of Southeast quarter
Section-23; Southwest quarter:of Section: 24;: West half -

(Sl tuate north of Powder River), Northwest guarter of Southeazst
guarter, -and . South balf:of Southeast guarter of Seetion 253
Hortheast quarter; Southwest guarier, and those portions situate
North of Powder River of Bast half of Northwest quarter; Horth~. -
-ggt quarter of Southeast guarter, =nd Zast half of Scutheast
Quarter of Section 263 those: portions situate North of Powdexr ..
River of North half oi‘ Northwest quarter; and all of North hslf
of Nol’cheast guarter. of Section’ 36, Township ‘8 South, Range 42
Bast W. M.; South helf of Southwest quarter, and outhues"b nuaruer
of Southezst quarier oi' Section 19; West hall of bectlon 20;. VWest
half of East halfl; Zast half of West half; and Southwest quarter
of ‘Southwest guarter ofiSection 29; Northwest guarter.of Horth—
east quarter; South hslf of Northeast guarter; Hortkh ‘half of
Horthwest quarter; Southeast quarter of Northwest quarter; Soub
half of Soutnwest quarter; and Bast half of Southeast quarter of
Section 30; all those portions situste north of Powder River. of’
+he North half, and the Horth: nalﬂ“ of *the Southeast quarter of
Section 31; the Northeast quarser;. the North; ‘hal® of the Hozth- -
west quarter; the North helf of the Southeast guarter; and the
Southesgt quarter. of .the Southeast: quarter of Seetion 32; the
Worthwest gquarter of the Northwest uuarter, end the South half

of the Northwest gquerter of Section 33, ‘I‘ovm..hro 8 South; Renge:
43 GBast W. K., in Baker Coun't:y, Oreg;on.

3. That .mder and by virtue oi‘ t‘mt celvt;a::.n decree mude, renaered

g

a tered on the 18th day of Larch 1918 in the Clrcult Court oi‘ the

3bate of Oregon Tor nelcer Counuy, in the matter of the De ue_.‘ﬂlncltlon of the
Relative Rights of the Various Cl"imants to‘ th° Use of the '-.f»’a'bers of Povder
River cnd its LI‘le.'LCI‘lCS, a rlg,n‘c was conf:.mnd under the nane oi‘ George
Grent, Sparta Il‘I‘lbc'th}l 00"many, succéssor in mtereut f‘or the‘ alvers:.on

of not to excsed 1000 mners' 1nches oi‘ w..'LOI‘ from de.:t mgle Crcek éﬁ '

tributary of Powder ~’:.ve:r, under a ‘OY'lOI‘l'lTy da te oi‘ "870 for "he ir;qutlon
of 1542 acres of luno. in tne follovlng 'Leg.l subr.iv:.s:mns, (as an lnChOc«te
rlght to be comnleted bJ J'an. l 194) {nfv

The West 11-._.1‘ of the IIor’chea°t oua*ter, the Horthwest guarter of
the Northwest quarter;:the: South:half of:the Horthwest :querter; .::
the Southwest ¢uarter; and the West half of the Southeast Quarter
of Section 25;:the Bast-half of.the Southwest-quarter, and the' .
Southeast guarter of Section 26; the Northeust cuarter of Section
35; the West half: of -the Northeast ‘quarter; and:the. Northwest - .- -
cuarter of Ssction 36; the Southeast quarter of the Northeast
guarter of -Section 23: vhe South-half. of the Northwest quarter - -
and the Hortheast quarter of the Southwest cuarter of Section

24, all in- Towmship 8 South, Range 43 Bast W. ¥.; ‘the Southeast
cuarber of the Southegst guarter of Section 1; the East half

of the Northeast quarter, and the Northeast gquarter of the
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Southeast dunrter oL Section 12,  TotmsBib" 9  South; "Range™ 44 Bast ™+
e M., the southwe..'b quarter of th b T C Section,
63 the  West” “half®of~ the” Northwest gquarter”and® the No rest .
quarter of the Southwe.;t quarter of Section 7, Townshin‘9 Soufh
Range 45 ‘Bast Wi M 5 Akl 1n Ba.ker ‘County,; Oregon. . % e

L. That heretofore and during ‘a‘pout-“'l:hé year 1917; applicents, or

their predecessors in interest) “riled upon, end duly secured the right' to im-

pound, the surplus water of Eagle Creek in Eagle and Looking Glass Lakes,
situste at or near the source of »Eagie’Creek" in Bé-.ker County, ‘Oregon; to the
extent of 527 acra-feet of the waters of Looking Glass Lake and 844 acre-fest
of the waters in’ Bagle Lake'.." ‘That said ri'ghts;are evidenced by certificates
of water right, issued by 'bhé ‘then State ‘r"atér Edard,' on December'r 1st,.1920,
znd appearing of record at nages 292/, and 2925 of Tolume Ly State: Record of
Water Right Certificates; with pfiéritie& ol September 18th and Nyovembcr‘
16th, 1917, respecfively. That the SeCOndaw permit (Re.,ccrdevd in’ Volume

9, page 3939, State Ré‘cord of Pél*ﬂxits) “for applying the water: stored in
fegle end Looking Glass Lake, under said rights, to'a beneficial‘lisé, ‘_dé-_ ,
scribes the ﬁse as Tollows: K 700 ‘inches to supply Sp:arta‘Ii‘i‘i{.;é'b’idﬁ"’()omp'anﬁr
through the Sparta Ditch, s0 wé may use 700 inches of West Eaglébre'ek: S
above the Sparta Ditch end through the Hogum or Philiip ‘Ingle‘.&.‘ Goose

Creek Ditch,."

5. That at sbout the same-time, to wit, fhe year 1917, ép-
plicants, or their predecessors in interest, entered into an arrangement -
with the zaid Sparta Irrigetion Company, whereby applicanfs were “permitted
to mnd did divert bthe ssid stored and impounded weters Trom said ﬁobldﬁ.g'
Gless and Zagle Lakes to the heed of the Ditch of the said Sparta Irrigeation
Company, then kmown as”the 'Si:arta Ditch, meking e diversion from- ssld West
fagle Creck, within the NEINEL, Section 20, Twp. 6 S., Rge. 43 E. W. li., and
at all times thereafter until about the yesr 1926, delivered ‘to"tle head of
said Sparta Ditch, “throughout each ‘and every irrigatinsn sedson;) from said
lekXes, water to the extent of not "less 'than 1000 inches minsrs' measurement,
under six-inch pressure, and in 1ied thereof diverted and *ook:fron: said
West Earle Creek at the head of the said Hogum or Phillips & Ingle Ditch

an eqguivalent amount of the normal flow waters of said stream for the
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irrigation of. their aforesaid. J.ands, whi.ch ;prnc'bice applican‘t:s, or the:.r

predecessors.in interest): cont:!.nued until aboutnthe year 1926

6. That: apnlicants are llkewise the owners of certain righ‘bs “in
and to the use of the-waters of- \.est E.a{;le Creek in:. the 1rrigat10n of thelr
said lands, as evidenced by certificates of wa*ber rlght issued ‘b':‘,r'the Gtate
Engineer of the State of Oregon, two under date of' Janvary 17, 1929, 'éppear_
ing of record at page 7908 and 7909‘, .resj)ectitvely, of Volume 8, .State Record
of Viater Right Certificates, with priorities of June 18, 1917, and one issued
by s=id Sts'be Engineer, under. date -of Hovember 16, 1933, end appearing of »
record at nage 10626 of Volume 10, State Record of Water Rig]i;b Certifkic»s"hes,
with priority of October 30, 1933. R ’

7. That beginning about the year 1926 George Grant; Trustee,
end Sperta Irrigation Company, and thelr successors in 1nuerest ceased

7

to divert any water from VWest x_.agle Creek or from any reservoirs of the

applicants into the said Sparta Ditch, and since said time neither George 1
Grant, Trusvee, nor the Sparta Irrigation Conpany, nor their successors in'.
interest have used any water from West Fagle Creck or fron said reservoirs,
for the irrigation of their said lands as described in Paragraph 3 ab_cbv'e;.
Thet efter diversion of water through the Sparte Ditch ceased, the.ap-
plicants or their prefecessors in interest continued to store water in

seid reservoirs and to diverdt weter through ssid Hogum or Phillips & Ingle
Diteh, for the irvigation of their scid lands, and discharged v:a-t_er. Trom
Looking Glass Lake and Eagle Lake “into Main Ea le Creek; which water i‘lowed
dovm Eegle Creek for the use of irrigators in Lower Lagle Crcek Talley.
That said practice continued until about the-year 19.36, whan the Dry Gulch
Ditch Company and the Waterbury & illean Ditch Colﬁp“ 7, and others, as
vlaintiffs, filed, suit against the .-.applicé.n;b's_«,‘or“zthsir: predecessors.in - "

interest, as ‘defendants,. in the Cireuit. Court.of the ~Staté of .0regon for

Baker County, which said suit was “duly:tried; appualed .to the-Supreme -

Court of the State of .Oregon, -and mandate was returned; 'snd decrec was
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enl‘ered :Ln the said Circult C:ourt upon the mandate or naid Supre:me Court

on'the zoth aay dr May 1943, An” Vbluma”Sl of “the’ Journals of said court

'n

1a debree'held tb:.t the pl&mtli‘fs

N

hcd the rlrhf to demand that the °tream *low of ’est Eagle Creek when re~

at nage 45. That among other tnlngo,'

quired to ”upply prlor “1chto be tu“ned down When vater ?as not belng
uuedlthrough ‘the uparua D tch and 1n3unct10n was ordered accorulngly. )
That said decree was rendered without DreJudlce to an annllcatlon for

chanze of place of use.

8. That the‘water.so impounded in ald lakes by appllcants 1s

not, never has been, and wibh ex1st1ng fa0111t1eg cannOu be mads available

for +he 1rr1°atlon nf any of uhs*r sald lands. That sald waters, however,u
can be used for the 1rrlgat10n of lands adJacent to and 1rrlgdted from Fagle
Creek below its confluence with ﬁest Eagle Creek that ooJactors tc Uuld
abpllcatlon are or rep*eéent 1rr1@atorq dlvertlnp water fron Eagle Creek below

said confluence. That in tlme nast said watero stored in sald hagle and
Looking Glass Lakes were used upon the lands neretofore irrisated from sa id
Sparta Ditech; that SalQ Sparta Ditch is not now used and the lands hereto-
fore irrigated from said dltch cannot now be irrlgated tberefrom, that re-
lease of said water so 1mnounued in said lakes by the aunlluants into Bagle
Creek for the irrigation of lands adJacent to und 1rr1?atea from Eagle
Creek below the confluence of said s»ream and 'est uaole Creek for an eaual
aquantity of the waters of Vest Eavle Creek, to be dlverLOd into the Hogum
Ditch Tor the 1rr1gatlon of the landu of appl1canus, can be nade w1fhout
1njury to exibtlng ri&hts. ‘ o

JOW ”HERETORE based upon the fecords hereln and upon tne fore—‘

coing Findings, it :I.s CON..:IDEREID AND ORDEPED. o

”hat the rlght to use the waters ¢mpounded 1n uagle und Lookinb

the above flna1n~s, as 1“r1gated by the Sparta Irrigatlon Company, be and

RS

tne Sane hereb is cancelled and henceforth shall be neld for naughx and

It is TURlLuh CONSIDERED AWD ORDERED that the applicants be znd
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they are hereby authqrized and (_pemi an :Lng ony irrigation Beason, to

AN e e ST W R i ot Eoe

releuse 'bh.e wa‘bers “muounded by said applicam:s »in E:agle a.nd Looking Glass

La.kes for an eq_ual quantl’cy‘of the stream flow of West Eagle Creek to be

R RS @ v.puﬁ 3

dlverted into the Hogum or Phillips & Ingle Dltcl;, Drov:.ded however, 'hh.at
such release shall be accompllshed ag follows- tha’h 1f at any 'b:.me during
an mrl;&tlon ‘season an aparoprlator of water from Eac;le Cree& below the)
confluence of said stresm with West Eagle Creek shall ‘be entltlod 1o water
as against the applicants, mldér the law of beneficizal use, the water master,
upon demand, shall cause to be released from Eagle and Looking Gléss Lakes
into Eagle Creek an amount of weber not exceeding that amoﬁ.n‘t to be diverted
by applicents from West Eagle Creek, so that the quentity availeble will be
the same as if no diversion was made by. applicaiﬁ:‘s from the natural flow of
West Eagle Creek. Such released water o be available to the users of water
from Eagle Creek below the confluence of said stréam with West Eagle C‘re‘ek,
entitled to water as agsinst the alﬁplicants, unde:c thé law.of béneficial use,
and the Water Master, upon demand, shall cause to be released from Eagle and
Looking Glass Lakes into BEagle Creek an amount oi' wate;c not exceed:.ng tha'l:
then diverted by applicants from the flow of \r‘.’ést Eaglé'Creek, sﬁéh feieéséd
water then to be available for the irrigation of the lands ed jacent to and
irrigated from FEagle Creek below the confluence of said stream with West
Eagle Creck and hoving rights prior in time to the lands belonging to ép—
plicants: If, at the time such demand is made, there is no impounded water
ovailable in such lakes, or during the irrigation season all of such im-
pounded water hes been released, and the reguirements >of such appropﬁa’cors
heve not been supplied, then the Water master ghell turn dovn vaters of
est fagle Creek to supply said lands and priorities. '
It is FURTHER CONSIDERED AND ORDERED that seaid secondary permit
for applying the water stored in Eagle and Looking Glass Lakes to @ beneficial
use is hereby modified to conform with the provision of this order without

loss of priority.
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It is FURTHER' CONSIDERED ARD ORDERED that the place of use of
the natural flow water divertéd:-from West:Eagle Creek for water so released

from storage in said Eagle and ‘Looking Glass Lakes, shall be used as & sup-

plemental supply for the irrlgation of applicants' lands described in par -

graph 2 herein. ’
Dated at Salem, Oregon, this 21st day of December, 1943.

ﬂ £ 0// /WW

ans. pol smcmm S E

State'Engineer’

.
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