BEFORE THE WATER RESOURCES DEPARTMENT
OF THE
STATE OF OREGON

FINAL ORDER

APPROVING ADDITIONAL POINTS
OF APPROPRIATION, CHANGES IN
PLACE OF USE AND CHANGES IN
CHARACTER OF USE

In the Matter of Transfer Application
T-12454, Yambhill County

Authority

Oregon Revised Statutes (ORS) 537.705 and 540.505 to 540.580 establish the process in which a
water right holder may submit a request to transfer the point of appropriation, place of use, or
character of use authorized under an existing water right. Oregon Administrative Rules (OAR)
Chapter 690, Division 380 implement the statutes and provides the Department’s procedures and
criteria for evaluating transfer applications.

Applicant Agent

City of Dayton GSI Water Solutions, Inc.

Attn: Scott Pingel, City Manager c/o Ted Ressler

PO Box 339 55 SW Yambhill Street, Suite 300
Dayton OR 97114-0339 Portland OR 97204

Findings of Fact

1. On August 1, 2016, City of Dayton filed an application for additional points of
appropriation, changes in place of use, and changes in character of use under Certificates
72404, 89938, and 89939. The Department assigned the application number T-12454.

2. Notice of the application for transfer was published on August 16, 2016, pursuant to
OAR 690-380-4000. No comments were filed in response to the notice.

3. On August 25, 2017, the Department sent a copy of the draft Preliminary Determination
proposing to approve Transfer Application T-12454 to the applicant. The draft Preliminary
Determination cover letter set forth a deadline of September 25, 2017 for the applicant to
respond.

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and
OAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.
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10.

1)

On September 13, 2017, the agent for the applicant requested additional time for completion
of the transfer to be extended to October 1, 2038 to guarantee adequate time to complete the
project. The Department approved and extended the date by which the applicant must make
full beneficial use of water under the terms and conditions of this transfer to

October 1, 2038. The agent also requested clarification on the total volume of water that the
city could expect to use for the proposed new use.

The Department has determined that the additional information needed to clarify the extent
to which water could be used at the new place of use for the new character of use warranted
another draft Preliminary Determination be sent out to the applicant for further review.

On September 19, 2017, the Department sent out a copy of a revised draft of the Preliminary
Determination proposing to approve Transfer Application T-12454 to the applicant. The
revised Draft Preliminary Determination included items described in Finding of Fact No. 5
and is further described below in Finding of Fact No. 28.

The revised draft Preliminary Determination cover letter set forth a deadline of October 19,
2017, for the applicant to respond. On September 28, 2017, the agent for the applicant
requested an extended season of use under Certificate 72404, from November 1 to April 30,
to year round use.

On October 20, 2017, the Department sent out a second revised draft Preliminary
Determination, extending the season of use under Certificate 72404 to year round use.

On November 17, 2017, the Department issued a Preliminary Determination proposing to
approve Transfer Application T-12454 and sent a copy to the applicant and applicant’s
agent. The Preliminary Determination extended the season of use under Certificate 72404 to
year round use. Additionally, notice of the Preliminary Determination for the transfer
application was published in the Department’s weekly notice on November 28, 2017, and in
the News Register newspaper on November 28 and December 5, 2017. No protests were
filed in response to the notices.

On January 19, 2018, the Department issued an order withdrawing the Preliminary
Determination, and sent copies to the applicant and applicant’s agent.

On January 19, 2018, the Department issued a third revised draft Preliminary Determination
proposing to approve Transfer Application T-12454 and sent copies to the applicant and
applicant’s agent.

: . 6 9
T-12454.kdd Page 2 of 9 Special Order Volume 107, Page (



12. The first right to be transferred is as follows:

Certificate:
Use:

Priority Date:
Rate:
Limit/Duty:

Period of Use:
Source:

89938 in the name of CITY OF DAYTON (perfected under Permit G-15821)
NURSERY USE ON 5.0 ACRES

NOVEMBER 5, 2003

0.125 CUBIC FOOT PER SECOND

The amount of water used for NURSERY USE is limited to a maximum of
5.0 acre feet per acre and a diversion of 0.15 cubic foot per second per acre.
For irrigation of containerized nursery plants, the amount of water diverted
is limited to ONE-FORTIETH of one cubic foot per second and 5.0 acre feet
per acre per year. For irrigation of in-ground nursery plants the amount of
water diverted is limited to ONE-EIGHTIETH on one cubic foot per second
and 2.5 acre feet per acre per year. The use of water for nursery use may be
made any time, during the period of allowed use specified above, that the
use is beneficial. For irrigation of any other crop, the amount of water
diverted is limited to ONE-EIGHTIETH of one cubic foot per second and
2.5 acre feet per acre during the irrigation season of each year.

YEAR ROUND.

TWO WELLS within the PALMER CREEK BASIN

Authorized Points of Appropriation:

Twp Rng Mer | Sec Q-Q DLC Measured Distances

45s 3W WM | 19 | SENE 48 880 FEET WEST FROM THE EV4

WELL 3 - 220 FEET NORTH AND

CORNER OF SECTION 19

WELL 4 - 545 FEET SOUTH AND

48 3W WM | 19 | NW SE 48 1840 FEET WEST FROM THE E%
CORNER OF SECTION 19
Authorized Place of Use:
NURSERY USE
Twp Rng Mer | Sec Q-Q DLC Acres
48 3W WM | 19 NW NE 48 2.25
4S 3W WM | 19 SW NE 48 1.13
48 3W WM | 19 | NENW 48 0.63
48 3W WM | 19 SENW 48 0.99
Total 5.00

13. Transfer Application T-12454 proposes to change the place of use of the right to:

| WITHIN THE CITY OF DAYTON SERVICE AREA 1

14. Transfer Application T-12454 also proposes to change the character of use to municipal
purposes within the city’s service area boundary located:

MUNICIPAL

WITHIN THE CITY OF DAYTON SERVICE AREA
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15. Transfer Application T-12454 also proposes seven additional points of appropriation under
the above described right located:

Twp Rng Mer | Sec Q-Q DLC Measured Distances

4S | W | WM 19 | SENE | 48 | WSt FROM THE £V CORNER OF SECTION 19
4S | 3W | WM |19 | SENE | 48 | puou THE NE CORNER OF SECTION 19
45 | 3W | WM |19 | SENE | 48 | GrorRoM THE £V CORNER OF SECTION 19
45 | 3W |[WM| 19 | SENE | 48 | {rcr PROM THE F CORNER OF SECTION 15
4S | W | WM 19| NWSE | 48 | o THE BV CORNER OF SECTION 19
4S | 3W | WM| 19 | SWNE | 4 | yrcr rRom THE NECORNER OF SECTION 19
45 | W | WM 19 | NWNE | 48 | Wrcr rRom THE NE CORNER OF SECTION 19

16. The second right to be transferred is as follows:

89939 in the name of CITY OF DAYTON (perfected under Permit G-17039)
NURSERY USE ON 39.74 ACRES

Certificate:
Use:

Priority Date:

Rate:

Limit/Duty:

Period of Use:

Source:

APRIL 18, 2000

0.90 CUBIC FOOT PER SECOND

The amount of water used for NURSERY OPERATIONS is limited to a

diversion of 0.15 cubic foot per second per acre. For irrigation of
containerized nursery plants, the amount of water diverted is limited to
ONE-FORTIETH of one cubic foot per second (or its equivalent) and

5.0 acre feet per acre per year. For irrigation of in-ground nursery plants the
amount of water diverted is limited to ONE-EIGHTIETH on one cubic foot
per second (or its equivalent) and 2.5 acre feet per acre per year. The use of
water for NURSERY OPERATIONS may be made any time, during the
period of allowed use specified above, that the use is beneficial. For
irrigation of any other crop, the amount of water diverted is limited to ONE-
EIGHTIETH of one cubic foot per second and 2.5 acre feet per acre during
the irrigation season of each year.

YEAR ROUND

TWO WELLS within the WEST FORK PALMER CREEK BASIN

Authorized Points of Appropriation:

Twp Rng Mer | Sec Q-Q DLC Measured Distances
WELL 4 - 545 FEET SOUTH AND 1840 FEET WEST
45 hid i | 19 | Hiah 38 FROM THE E% CORNER OF SECTION 19
WELL 3 - 220 FEET NORTH AND 880 FEET WEST
43 3W | WM 19 | SENE | 48 | tROM THE E% CORNER OF SECTION 19
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Authorized Place of Use:

NURSERY USE
Twp Rng Mer | Sec Q-Q DLC | Acres
48 3W WM | 19 | NWNE 48 3.76
48 3W WM | 19 SW NE 48 25.91
48 3w WM | 19 SE NW 48 0.31
48 3W WM | 19 NW SE 48 9.76
Total | 39.74

17. Transfer Application T-12454 proposes to change the place of use of the right to:

WITHIN THE CITY OF DAYTON SERVICE AREA |

18. Transfer Application T-12454 also proposes to change the character of use to municipal
purposes within the city’s service area boundary located:

MUNICIPAL

WITHIN THE CITY OF DAYTON SERVICE AREA

19. Transfer Application T-12454 also proposes seven additional points of appropriation under
the above described right located:

Twp Rng Mer | Sec Q-Q DLC Measured Distances
45 | 3W | WM |19 | SENE | 48 | yrcr FROM THE EVi CORNER OF SECTION s
es | 3w [ [0 | sewe | s | MO ITOMEET SOUT AN P Wi
45 | 3W WM |19 | SENE | 4% | gy PRow THE £V CORNER OF SECTION 19
5 | sw [ ]| sene | e | MRS e ETNORTOND WOEY
rs | 3w [wa | [ wss | s | BELLT 00IEET SOUTIAND 200 T WEST
4S | 3W | WM| 19 | SWNE | 45 | it pRow THE NE CORNER OF SECTION 19
45 | W [ WM 19 | NWNE | 48| o FROM THE NE CORNER OF SECTION 19
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20. The third right to be transferred is as follows:

Certificate: 72404 in the name of LOUISE SCALVINI (perfected under Permit G-11556)
Use: NURSERY OPERATION ON 49.4* ACRES
Priority Date: APRIL 23, 1990
Rate: 0.33 CUBIC FOOT PER SECOND
Period of Use: USE IS LIMITED TO THE PERIOD FROM NOVEMBER 1 THROUGH
APRIL 30 OF EACH YEAR
Limit/Duty:  The amount of water used for NURSERY OPERATIONS is limited to a
diversion of 0.15 cubic foot per second per acre. For irrigation of
containerized nursery plants, the amount of water diverted is limited to
ONE-FORTIETH of one cubic foot per second (or its equivalent) and 5.0
acre feet per acre per year. For irrigation of in-ground nursery plants the
amount of water diverted is limited to ONE-EIGHTIETH on one cubic foot
per second (or its equivalent) and 2.5 acre feet per acre per year. The use of
water for NURSERY OPERATIONS may be made any time, during the
period of allowed use specified above, that the use is beneficial. For
irrigation of any other crop, the amount of water diverted is limited to ONE-
EIGHTIETH of one cubic foot per second and 2.5 acre feet per acre during
the irrigation season of each year.
Source: A WELL within the PALMER CREEK BASIN
Authorized Points of Appropriation:
Twp Rng Mer | Sec Q-Q Measured Distances
3190 FEET SOUTH AND 1930 FEET WEST FROM
A8 W Wi, 12 | NWaE THE NE CORNER OF SECTION 19
Authorized Place of Use:
NURSERY OPERATION
Twp Rng Mer | Sec Q-Q DLC | Acres
48 3IW WM | 19 NW NE 48 3.83%
48 3IW WM | 19 SW NE 48 25.95
48 3w WM | 19 SENW 48 0.20
48 3W WM | 19 NW SE 48 9.42
Total | 39.40

*Note: Scrivenor’s error in Certificate 72404 erroneously listed 13.83 acres the NW'4
NEY, DLC 48, Sec. 19, T4S, R3W, WM.

21. Processing of the transfer application has revealed there is an apparent scrivener’s error in
the amount of acres authorized under Certificate72404, indicated by the asterisk in the above
table. The listing of 13.83 acres in the NW'% NE'4, DLC 48, Section 19, Township 4 South,
Range 3 West, WM was in error. Based upon the accompanying transfer application map,
the Department’s Final Proof map (1996), and context from nearby places of use under
nearly identical Certificates 89938 and 89939, the correct number of acres within NW'4
NEY, Section 19, under Certificate 72404 is 3.83 acres. The agent and CWRE for the
applicant also agree with this assertion and thus, the Department is led to conclude that this
3.83 acre portion is the water right subject to transfer and does not affect the overall amount
of water associated with the nursery operations under the right.
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22. Certificate 72404 describes the well location based on a Claim of Beneficial Use survey and
report submitted in 1996. However, information is available from the current map prepared
by the applicant’s Certified Water Rights Examiner (CWRE) based on a recent field visit
and subsequent survey indicating that the point of appropriation (aka: identical Well No. 4
associated with Certificates 89938 and 89939) is more accurately located as follows:

Twp Rng Mer | Sec Q-Q Measured Distances
545 FEET SOUTH AND 1840 FEET WEST FROM
3 3W | WM | 19 | NWSE | 1yE Ev CORNER OF SECTION 19

23. Transfer Application T-12454 proposes to change the place of use of the right to:

l

WITHIN THE CITY OF DAYTON SERVICE AREA _|

24. Transfer Application T-12454 also proposes to change the character of use to Municipal
purposes within the city’s service area boundary located:

MUNICIPAL

WITHIN THE CITY OF DAYTON SERVICE AREA

25. Transfer Application T-12454 proposes eight additional points of appropriation under the
above described right located:

Twp Rng Mer | Sec Q-Q DLC Measured Distances

4S | 3W | WM| 19| SENE | 48 | it rRom THE EVu CORNER OF SECTION 19
es | 3w |[ww| | sene | s | M2 I7OFEET SOV AXDSO FET WEST
es | sw |ww] 5 | sewe | s | MELLSEOFERTNGRTR AND R0 eET VST
4 | 3W | WM |19 | SENE | 48 | Uit iRoM THE V. CORNER OF SECTION 19
4S | 3W | WM| 19| SENE | 48 | Wror bRoM THE B/ CORNER OF SECTION 19
o5 | 3w [ww| 1o | wwse | s [ ELLT- M0 EEETSOUTH AND 150 T WeST
4S | 3W | WM| 19| SWNE | 48 | Urcr rRom THE NE CORNER OF SECTION 19
4s | 3W | WM| 19 | NWNE | 48 | Wpcr pRoM THE NE CORNER OF SECTION 19

Transfer Review Criteria (OAR 690-380-4010)

26. Water has been used within the last five years prior to the submittal of Transfer Application
T-12454 according to the terms and conditions of the rights. There is no information in the
record that would demonstrate that the rights are subject to forfeiture under ORS 540.610.

27. Wells, pumps, pipeline, and sprinkler systems associated with nursery uses sufficient to use
the full amount of water allowed under the existing rights were present within the five-year
period prior to submittal of Transfer Application T-12454.
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28.

29,

30.

1

32.

The Department has determined that the proposed additional points of appropriation: Well
Nos. 1 and 2, and proposed construction on Wells Nos. 5, 6, 7, 8 and 9 will all develop the
same source of water as the authorized existing Well Nos. 3 and 4.

The Department has also reviewed the request for year ‘round use under Certificate 72404.
ORS 540.510(1), upon compliance with the provisions of ORS 540.520 and 540.530,
authorizes the change in use, place of use, and the point of diversion for any water user
subject to transfer. ORS 540.510(1) and OAR 690-380-2000 do not list the season or period
of use as one of the elements of a water use that is allowed to be changed.

The proposed changes, as conditioned, would not result in enlargement of the rights. The
use of water for municipal purposes within the City of Dayton’s service area boundary
described in Findings Nos. 8, 12, and 18 above are allowed year round. The rate and total
annual duty amounts of water are described as follows:

Certificate Rate (total of all POAs) POAS Petiod Duty _
cfs gpm af Basis
89938 0.125 56.11 Wells 1-9 Year round 25.0 | 5 af/ac for 5.0 acres
89939 0.900 403.97 Wells 1-9 Year round 198.7 | 5 af/ac for 37.74 acres
72404 0.330 73.45 Wells 1-9 | 11/1 through 4/30 | 197.0 | 5 affac for 39.4 acres
Totals | 1.355 533.53 420.7

The proposed changes would not result in injury to other water rights.

All other application requirements are met.

Conclusions of Law

The additional points of appropriation, changes in place of use and changes in character of use
proposed in Transfer Application T-12454 are consistent with the requirements of ORS 537.705
and 540.505 to 540.580 and OAR 690-380-5000.

Now, therefore, it is ORDERED:

1.

The additional points of appropriation, changes in place of use, and changes in character of
use proposed in Transfer Application T-12454 are approved.

The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificates 72404, 89938,
and 89939 and any related decree.

Water Right Certificates 72404, 89938 and 89939 are cancelled.

Water shall be acquired from the same aquifer (water source) as the original points of
appropriation.
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5. The use of water for the proposed municipal use under the right described by Certificate
89938 shall be limited to a rate of diversion of 0.125 cfs and further limited to a total volume
diverted of 25.0 acre feet during the entire year.

6. The use of water for the proposed municipal use under the right described by Certificate
89939 shall be limited to a rate of diversion of 0.90 cfs and further limited to a total volume
diverted of 198.7 acre feet during the entire year.

7. The use of water for the proposed municipal use under the right described by Certificate
72404 shall be limited to a rate of diversion of 0.33 cfs and further limited to a total volume
diverted of 197.0 acre feet during the period of November 1 through April 30 of each year.

8. The quantity of water diverted at the new additional points of appropriation, together with
that diverted at the original points of appropriation, shall not exceed the quantity of water
lawfully available at the original points of appropriation, totaling 1.36 cfs to be used in any
combination between the City of Dayton’s existing Well Nos. 3 and 4 and the new proposed
additional wells.

9. The wells shall be maintained in accordance with the General Standards for the Construction
and Maintenance of Water Wells in Oregon. The works shall be equipped with a usable
access port, and may also include an air-line and pressure gauge to determine the water level
elevation in the well at all times.

10. The former places of use of the transferred rights shall no longer receive water under the
right.

11. Full beneficial use of the water shall be made, consistent with the terms of this order, on or
before October 1,2038. A Claim of Beneficial Use prepared by a Certified Water Right
Examiner shall be submitted by the applicant to the Department within one year after the
deadline for completion of the changes and full beneficial use of the water.

12. After satisfactory proof of beneficial use is received, new certificates confirming the rights
transferred will be issued.

MAR1 6 2018

Dated at Salem, Oregon on

Jualt AL

Dwight Erdnc ight Services Administrator, for
Thomas irector

Oregon er Resources Department

Mailing date: MARLQ 2018
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