BEFORE THE WATER RESOURCES DEPARTMENT
OF THE
STATE OF OREGON

In the Matter of Transfer Application
T-11249, Hood River County

FINAL ORDER IN CONTESTED CASE
APPROVING ADDITIONAL POINTS
OF DIVERSION

OAH Ref. No. WR 16-002
OWRD Case No. T-11249
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Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establishes the process in which a water
right holder may submit a request to transfer the point of diversion, place of use, or character of
use authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690,
Division 380 implements the statutes and provides the Department’s procedures and criteria for
evaluating transfer applications.

Applicant

OREGON DEPARTMENT OF FISH AND WILDLIFE
4034 FAIRVIEW INDUSTRIAL DRIVE SE
SALEM, OR 97302

Procedural History

On February 27, 2012, Oregon Water Resources Department (OWRD or Department)
issued Preliminary Determination(s) Proposing Approval of Additional Points of Diversion for
Transfer Applications T-11108 and T-11249 (Determinations) filed by Oregon Department of
Fish and Wildlife (ODFW or Proponent). On March 29, 2012, Bark and Food and Water Watch
(Protestants), through counsel Crag Law Center, filed protests to the Determinations. On
December 23, 2015, OWRD referred this matter to the Office of Administrative Hearings (OAH)
for a consolidated contested case hearing. On January 26, 2016, Protestants and OWRD
submitted a Stipulated Issue Statement, and ODFW separately concurred with the Stipulated
Issue Statement. The Stipulated Issue Statement identifies three issues for resolution in the
contested case proceeding. These issues are identified and addressed in the Modifications to
Discussion section, below.

In accordance with the schedule established by Senior Administrative Law Judge (“ALJ”)
Allen in this matter, OWRD and ODFW filed a joint motion for summary determination
(motion) on April 11, 2016. On April 25, 2016, Protestants filed a response to the motion. ALJ
Allen issued his Ruling on Oregon Water Resources Department and Oregon Department of Fish

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and
OAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.
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and Wildlife’s Joint Motion for Summary Determination and Proposed Order (‘“Proposed
Order”) on June 10, 2016. The Proposed Order granted OWRD’s and ODFW'’s joint motion for
summary determination, and concluded that OWRD’s Determinations should be approved. Bark
and Food and Water Watch (“Protestants”) timely filed their Exceptions to the Proposed Order
on July 7, 2016. No responses were filed to Protestants’ Exceptions.

Adoption of Proposed Order in Contested Case

OWRD adopts the Procedural History, Issue, Documents Considered, Conclusion of Law,
and Ruling and Proposed Order sections contained in the Proposed Order in their entirety, and
the Findings of Fact and Discussion sections with modifications provided herein. The Proposed
Order (Att. 1) is attached hereto and incorporated as is set forth fully herein with the
modifications set forth below.

MODIFICATIONS TO PROPOSED FINDINGS OF FACT

OWRD modifies Proposed Finding of Fact #3 as follows (additions are shown in bold;
deletions are shown in strikethreugh; the deleted portion of Finding of Fact #3 is a footnote):

Proposed Finding of Fact #3: On or about August 27, 2010, Proponent filed Transfer
Application T-11108 seeking to transfer 10 cfs from the authorized POD on Little
Herman Creek to the POD in use at Middle and East Spring. (Ex. D at 1 through 3.) The
period for public comment closed on October 14, 2010.7(Ex. D at 3.) T-11108 was later
modified to propose to add Middle and East Spring as additional PODs for the
specified quantity of water while maintaining the authorized POD on Little Herman
Creek. (Ex. D at 3). The 30 day period for public comment on T-11108 was extended
due to this modification. Id.

Reason for modification: This modification was requested by the Protestants in their
Exceptions. The evidence in the record supports the modification.

MODIFICATIONS TO DISCUSSION

OWRD modifies the Discussion section to clarify the standard applicable to a motion for
summary determination, to clarify and provide additional analysis supporting the conclusion that
ODFW and OWRD met that standard with respect to each of the three contested-case issues
identified in the Stipulated Issue Statement, and to provide additional interpretation of an OWRD
administrative rule: OAR 690-380-4010(4). For convenience, the Proposed Order’s Discussion
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section is reprinted in its entirety below. Additions are shown in bold; deletions are shown in

shfeetaraden,
DISCUSSION

Summary Determination Standard

OAR 137-003-0580 is titled “Motion for Summary Determination” and provides, in
relevant part:

(6) The administrative law judge shall grant the motion for a summary
determination if:

(a) The pleadings, affidavits, supporting documents (including any interrogatories
and admissions) and the record in the contested case show that there is no genuine
issue as to any material fact that is relevant to resolution of the legal issue as to
which a decision is sought; and

(b) The agency or party filing the motion is entitled to a favorable ruling as a
matter of law.

(7) The administrative law judge shall consider all evidence in a manner most
favorable to the non-moving party or non-moving agency.

(8) Each party or the agency has the burden of producing evidence on any issue
relevant to the motion as to which that party or the agency would have the burden
of persuasion at the contested case hearing]|.)

* %k ok ok ok

(10) When a motion for summary determination is made and supported as
provided in this rule, a non-moving party or non-moving agency may not rest
upon the mere allegations or denials contained in that party’s or agency’s
notice or answer, if any.

* %k k %k ok

(12) If the administrative law judge’s ruling on the motion resolves all issues in
the contested case, the administrative law judge shall issue a proposed order in
accordance with OAR 137-003-0645 incorporating that ruling or a final order in
accordance with 137-003-0665 if the administrative law judge has authority to
issue a final order without first issuing a proposed order.
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Protestants in this matter filed protests to the Determmatrons asserting their opposition to
OWRD’s proposed approval of the transfer appllcatlons in issue.” {ﬂ—&-eeﬂtes%ed-ease-l&eaﬂﬂg-

Here; Protestants assert that the transfer applications must be denied because (1) the
requested transfers seek a change in source that is not permitted by the relevant statute, (2) the
transfer applications are invalid, and (3) OWRD failed to determine that the transfers comply

w1th statewide planmng goals as requlred by statue. Aﬁ—ﬂ&e-pfepeaeﬂe-ef-ehese-eh&l-leﬂ-ges—

.......

In order to prevail on a motion for summary determination, ODFW and OWRD
must establish that “there is no genuine issue as to any material fact that is relevant to
resolution of the legal issue as to which a decision is sought” and that they are “entitled to a
favorable ruling as a matter of law.”” OAR 137-003-0580(6). As described in the
“Documents Considered” section, ODFW and OWRD submitted evidence intended to
demonstrate their entitlement to a favorable ruling as a matter of law and of the absence of
a genuine issue as to any relevant, material fact, and the Protestants submitted evidence
intending to establish the contrary. Per OAR 137-003-0580(7), the evidence is considered in
a “manner most favorable” to the Protestants.

Requested transfers do not seek a change in source not permitted under the relevant statute or
rule.

Under Certificate 24625, Proponent is authorized to divert 10 cfs from Little Herman
Creek for operation of the Oxbow Fish Hatchery. Little Herman Creek is fed by springs located
in close proximity to the authorized POD. For at least 10 years, Proponent has diverted water

2 The original protests each contained approximately eight distinct bases for challenging the
Determinations. On or about January 26, 2016, the parties filed a Stipulated Issue Statement reducing the
number of issues for hearing to the three enumerated in this order.
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directly from Middle and East Springs as the water emerges from underground as well as at the
authorized POD. Transfer Applications T-11108 and T-11249 seek to add historically utilized
POD:s to the water right. Protestants claim the new PODs proposed in the transfer applications
may be for groundwater rather than surface water and therefore are not permitted under the
statutory scheme because Proponent also seeks to maintain the original POD on Little Herman
Creek. Currently, ODFW diverts water from Middle and East Springs after it emerges from
underground, resulting in the diversion of surface water while also diverting water from the
original POD on Little Herman Creek.

OAR 690-380-2130 governs the change from a surface water POD to a groundwater
appropriation and provides, in pertinent part:

(1) As provided in ORS 540.531, an owner of a surface water use subject to
transfer may apply for a transfer of the point of diversion to allow the
appropriation of ground water, subject to the requirements for a transfer in point
of diversion under this Division and the requirements under section (2) or (3) of
this rule.

* %k 3k ko

(7) The original point of diversion of surface water shall not be retained as an
additional or supplemental point of diversion.

In evaluating the transfer applications, OWRD examined the proposed PODs and
confirmed the diversion structures at East and Middle Springs take control of water above land
surface and therefore divert surface water rather than appropriate groundwater. Nothing in the

pending transfer applications requests a change from a surface water POD to a groundwater
appropriation.

Protestants point to communications between OWRD, Proponent, and Nestle, as well as a
separate transfer application not at issue in these proceedings’, to support their claims that
Proponent intends to make improvements to Oxbow Springs thereby converting at least a portion
of the current surface water diversion to a groundwater appropriation while still maintaining the
original surface water POD. See, Exs. 4 through 10. Even when considered in a manner most
favorable to Protestants, however, this evidence is not relevant to a resolution of this legal
issue. Even assuming that ODFW or some other entity not a party to this proceeding has
future plans to convert the points of diversion at Middle and East Springs to groundwater
points of appropriation, the approval of T-11108 and T11249 does not permit the
appropriation of groundwater. Nenetheless;-all-evidence-offered-in-Protestants™respense-te

' A ) a WPa oanactiiva aoraamant hatiyraan Deamanmant ane on

3 Transfer Application T-11109, filed by Proponent, seeks to exchange a portion of the surface water right in issue
with a groundwater right currently held by the City of Cascade Locks. (Ex. 1 at l.)
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The applications in issue seek only to transfer portions of the water right to historically
utilized PODs that constitute diversions of surface water. The Protestants did not submit
evidence contesting OWRD’s determination that the present Middle and East Springs
points of diversion are surface water diversions, and their Exceptions do not contest the
Proposed Order’s findings that “nothing in the pending transfer applications requests a
change from a surface water POD to a groundwater appropriation,” and that the points of
diversion constitute diversions of surface water, not groundwater.

Prior to converting either POD in issue to a groundwater point of appropriation, ODFW
must file a separate transfer application with OWRD requesting the intended conversion.
Nothing in the current Determinations will permit ODFW to convert the surface water PODs to
groundwater appropriations. Protestants have failed to demonstrate that the proposed transfers
are prohibited by OAR 690-380-2130(7) or any other provision of statute or rule. Therefore,
considering the evidence in a light most favorable to the non-moving party, Protestants have

failed to prove that either Transfer Application T-11108 or T-11249 seek a change in source not
permitted by law.

Based on the above, OWRD and Proponent are entitled to a favorable ruling as a matter
of law on this issue.

Transfer application T-11108 is valid.*

Next, Protestants allege transfer application T-11108 is invalid because Proponent
requested, through emails with OWRD, that the quantity of water specified in the application be
changed from 10 cfs to 0.5 cfs after close of the public comment period. Through the protests,
and in the Stipulated Issue Statement, Protestants allege Proponent “did not amend its application
for T-11108.” Stipulated Issue Statement at 2. This argument appears to assert that Proponent

was required to submit a separate application containing updates or changes to the initial
application.

4 Initially, Protestants claimed both transfer applications were invalid because, as originally submitted to OWRD,
they sought to transfer a combined total of 19.5 cfs to the proposed PODs. Proponents argue that this results in an
enlargement of Proponent’s water right and is therefore impermissible. This argument is based on the assumption
that the change to Transfer Application T-11108, after close of the public comment period, is not authorized by the
statutory and regulatory scheme. Because this order finds the amendment is valid, it is unnecessary to address
Protestants’ enlargement argument with regard to Transfer Application T-11249. In addition, Protestants argue the
transfer applications are invalid because the land use information contained within is incorrect. This argument is

addressed in the discussion pertaining to compliance with statewide planning goals below and therefore is not
addressed in this section.
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As OWRD correctly points out, the term “amendment” is not defined by the relevant
statutes or rules. Therefore, one must begin with the plain, ordinary meaning of the term. PGE
v. Bureau of Labor and Industries, 317 Or 606, 611 (1993) (“[W]ords of common usage typically
should be given their plain, natural, and ordinary meaning.”). The usual source for determining
the ordinary meaning of statutory terms is a dictionary of common usage. State v. Murray, 340
Or 599, 604, 136 P3d 10 (2006) (“Absent a special definition, we ordinarily would resort to
dictionary definitions, assuming that the legislature meant to use a word of common usage in its
ordinary sense.”). In this case, the operative term at issue is “amend.” Merriam-Webster
provides definitions of “amend” which include, in relevant part:

3 a: to put right: CORRECT, RECTIFY * * *: to make emendations in (as a text)
* % * ¢ (1) : to change or modify in any way for the better * * * (2) : to change or
alter in any way esp. in phraseology * * * specif : to alter (as a motion, bill, or
law) formally by modification, deletion, or addition{.]

(Emphasis original.) Webster’s Third New Int’l Dictionary, 68 (unabridged ed 2002).

The record demonstrates that Proponent requested, in writing, to revise Transfer
Application T-11108 from 10 cfs to 0.5 cfs. OWRD interpreted that as a request to amend T-
11108. That interpretation is reasonable according to the common definition of the term
identified above. Accordingly, I find Proponent properly amended Transfer Application T-11108
to reflect a transfer to water in the amount of 0.5 cfs.

Additionally, Protestants assert that transfer applications may only be amended after the
applicant receives the draft preliminary determination from ORWD. Moreover, Protestants argue
that, Pursuant to OAR 690-380-4010(4), any such amendments are limited to those necessary to
address issues identified in the draft preliminary determination. Response at 8. I disagree with
Protestants’ interpretation of the cited administrative rule.

OAR 690-380-4010 allows amendments to transfer applications and provides, in relevant
part:

(1) After the conclusion of the public comment period described in OAR 690-380-
4000(4), the Department shall prepare a preliminary determination of whether the
application should be approved or denied taking into account comments received
in response to the notice provided under OAR 690-380-4000 and the
considerations described in section (2) of this rule.

k % %k ok 3k

(4) The Department shall provide a copy of the draft preliminary determination to
the applicant and provide the applicant a period of at least 30 days to amend the
application to address any issues identified by the Department in the preliminary
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determination, including the quantity of water to be transferred, or to withdraw the
application.

Under the cited rule, the Department must prepare a draft preliminary determination after
close of the public comment period. Thereafter, the Department must permit an applicant no less
than 30 days to amend the application before denying the proposed transfer. Under the plain
language of the rule, therefore, amendments are permitted after close of the public comment
period. However, the rule is permissive rather than restrictive in allowing amendments to
transfer applications. Nothing in the cited rule limits amendments to rigid framework proposed
by Protestants. Rather, the rule allows a mechanism for applicants to address deficiencies in an
application before OWRD is authorized to deny it and provides a minimum amount of time in
which the applicant must be allowed to do s0.> The permissive language or OAR 690-380-4010
supports a finding that applicants are permitted to amend transfer applications at any time,
including at least 30 days after receipt of the draft preliminary determination. Accepting
Protestants’ interpretation that such amendments may only be made after OWRD issues a draft
preliminary determination and then may only address issues identified within that determination
requires the addition of language not found in the rule or its enabling statute.

The facts pertaining to this issue are not in dispute, and Protestants failed to
demonstrate that Transfer Application T-11108 is invalid as a matter of law. As such, OWRD
and Proponent are entitled to a favorable ruling as a matter of law on this issue.

The Department appropriately determined that the proposed transfers comply with statewide
planning goals.

Finally, Protestants assert that OWRD failed to ensure the proposed transfers are
compatible with statewide planning goals because the land use information contained in the
transfer applications is incorrect.

Requirements for compliance with statewide planning goals are found in OAR Chapter
690 Division 005.

OAR 690-005-0010 identifies the purpose of the rule and provides, in part:
As required by ORS 197.180, this rule establishes policies and procedures for:

assuring agency compliance with statewide planning goals; assuring compatibility
with local comprehensive land use plans; coordinating with local, state, and

5 In their Exceptions, Protestants contend that an amendment may only be made under QAR 690-380-4010(4)
in response to *‘address issues identified in the preliminary determination.” (Exceptions at 6). The rule
specifically addresses “the quantity of water to be transferred” as an issue that may serve as the basis for an
amendment. As the Protestants have pointed out, OWRD’s transfer rules do not permit an increase in the
quantity of water diverted. As a result, OWRD’s preliminary determination would necessarily have identified
the quantity of water to be transferred as an issue in the preliminary determinations. It would be pointlessly
formalistic to require an applicant to wait until the preliminary determination is issued to address such a
concern, and, as described, herein, the rule does not mandate such a result.
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federal governments and special districts in land use matters; and resolving land
use disputes

OAR 690-005-0030 includes actions required by the Commission and the Department to
ensure compliance with statewide planning goals and provides, in part:

(1) All Commission and Department actions pursuant to a program identified in
OAR 690-005-0025 shall comply with the statewide planning goals.

% % %k % %

(3) The Commission and Department shall achieve goal compliance directly by
satisfying the requirements of section (4) of this rule and by adopting written
findings as provided in OAR 690-005-0040(4)(c), when one or more of the
following situations, or other situations identified in 660-030-0065(3), exists:

(a) An acknowledged comprehensive plan does not contain:

(A) Requirements or conditions specifically applicable to a Commission or
Department action; or

(B) General provisions, purposes, or objectives which would be substantially
affected by the action.

(b) The Commission or Department takes an action that is not compatible with an
acknowledged comprehensive plan after implementing all applicable measures
described in OAR 690-005-0035 (Compatibility with Acknowledged
Comprehensive Plans).

(4) Prior to taking action pursuant to subsection (3)(a) of this rule, the
Commission or Department shall notify the planning department of the affected

local government:

(a) That, in the Department's assessment, the acknowledged comprehensive plan
does not contain:

(A) Requirements or conditions specifically applicable to a Commission or
Department action; or

(B) General provisions, purposes, or objectives which would be substantially
affected by the action.

(b) That the Department intends to achieve goal compliance directly, not through
compatibility with the applicable comprehensive plan; and

T-11249.ra-dip.tf Page 9 of 13 Special Order Volume 105 Page 295



(c) That the planning department shall have 30 days to respond to the notification

with a request to initiate dispute resolution procedures as described in OAR 690-
005-0040.

Protestants’ argument is based on assertions that ODFW will make improvements to one
or more of the subject PODs. Asy-disevssed-above ODE W nsserts-and- QW RDaoveesthatue

The evidence submitted by the Protestants is insufficient to establish a material issue
of fact. Most of the exhibits submitted by Protestants refer to prospective plans by Nestle,
not ODFW. Nestle is not a party to and therefore its future actions are irrelevant to this
proceeding. In addition, the plans referred to are the conversion of the point of diversion
from surface water to groundwater via well construction. As described above, the approval
of this transfer does not permit the use of groundwater at Middle and East Springs. A
separate application is required if any party in the future seeks to convert the works at
Middle and East Springs from surface water points of diversion to groundwater points of
appropriation.

There are only three documents in the Protestants’ exhibits that potentially refer to
ODFW making potential “improvements” at Middle and East Springs. Protestants’ Exhibit
11 contains the following statement: ‘“Then, because the springs are surface water and
Nestle wants to capture the springs water before it hits the air and land surface (i.e.,
capture it underground), ODFW would have to file a SW to GW transfer application on at
least one of the springs (under OAR 690-380-2130) to change it to a groundwater source.
[See: Definition of well - ORS 537.515(9)]’. (Emphasis in original). The Declaration of
Maura C. Fahey states that Exhibit 11 was “obtained by Protestants from WRD and/or
ODFW through discovery in this contested case proceeding.” It is therefore unclear if
Exhibit 11 reflects ODFW’s or OWRD’s position on this issue. Protestants’ Exhibit 9 is a
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presentation by ODFW employee Rick Kepler, in which he refers to an unstated entity’s
construction of new wells. Finally, Protestants’ Exhibit 10 is a letter from Bill Otto seeking
an extension of the deadline listed in the proposed permit to apply water to a beneficial use.
As a rationale for seeking this extension, Mr. Otto states that ODFW “plans improvements
to the springs.” The letter itself is not clear as to what these improvements might be.
However, the only “improvement’ referred to in the exhibits submitted by the Protestants
is the conversion of the point of diversion from surface water to groundwater via well
construction.

Reviewing the evidence in a light most favorable to the Protestants, the most that
Protestants established for the purposes of summary determination is that either ODFW or
Nestle may seek to convert the point of diversion from surface to groundwater via well
construction at some point in the future. As described above, a separate permit application
would be required to do so, and the affected local governments would have an opportunity
to weigh in on the land use requirements, if any, pertaining to well construction at that
time. As a result ODFW and OWRD have established that “there is no genuine issue as to
any material fact that is relevant to resolution” of this issue. QAR 137-003-0580(6)(a).

OWRD gave notice to the affected local governments consistent with the
requirements of OAR 690-005-0030(4). The jurisdictions certified that “Land uses served
by the proposed water uses (including proposed construction) are allowed outright or are
not regulated by [the] comprehensive plan.” (Ex. G). As described above, the evidence that
the Protestants submitted is not material to the approval of a surface water transfer. As a
result, ODFW and OWRD are entitled to a favorable ruling as a matter of law on this
issue.

Transfer T-11249:

1. The portion of the right to be transferred is as follows:

Certificate: 24625 in the name of the OREGON STATE FISH COMMISSION
(perfected under Permit S-20629)

Use: OPERATION OF SALMON HATCHERY
Priority Date: AUGUST 9, 1951
Rate: 9.5 CUBIC FEET PER SECOND (CFS)
Source: LITTLE HERMAN CREEK, tributary to HERMAN CREEK
Authorized Point of Diversion:
Twp Rng | Mer | Sec Q-Q Measured Distances
2N 8E WM | 7 NE NE | NONE SPECIFIED IN CERTIFICATE

Authorized Place of Use:

OPERATION OF SALMON HATCHERY
Twp Rng | Mer | Sec Q-Q

2N 8E WM | 8 | NWNW
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Certificate 24625 does not provide coordinates of the authorized point of diversion;
however, information is available from the Oregon Department of Fish and Wildlife
indicating that the point of diversion is located as follows:

Twp Rng Mer | Sec Q-0 Measured Distances
LITTLE HERMAN CREEK - 450 FEET SOUTH
2N 8E WM | 7 NENE | AND 5 FEET WEST FROM THE NE CORNER OF
SECTION 7

Transfer Application T-11249 proposes two additional points of diversion approximately
200 feet and 300 feet, respectively, upstream to:

Twp Rng Mer | Sec Q-Q Measured Distances
MIDDLE SPRING - 740 FEET SOUTH AND
2N 8E WM 7 NE NE 125 FEET WEST FROM THE NW CORNER OF
SECTION 8
EAST SPRING - 590 FEET SOUTH AND 50 FEET
2N 8E | WM | 8 | NWNW | ST FROM THE NW CORNER OF SECTION 8

The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screen may
be required in the future at each new point of diversion and that the diversions are not
currently equipped with appropriate fish screens.

Now, therefore, it is ORDERED:

L.

2.

OWRD’s and ODFW’s Joint Motion for Summary Determination is GRANTED.

Transfer T-11249 is APPROVED as provided in the Preliminary Determination Proposing
Approval of Additional Points of Diversion, dated February 27, 2012, which is incorporated
by reference as if set forth fully herein (Att. 2).

The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificate 24625 and any
related decree.

Water right Certificate 24625 is cancelled.

The quantity of water diverted at the additional points of diversion, together with that
diverted at the original point of diversion, shall not exceed the quantity of water lawfully
available at the original point of diversion.

The Director may require the water user to install a totalizing flow meter or other suitable
measuring device at each point of diversion. If the Director notifies the water user to install
totalizing flow meters or other measuring devices, the water user shall install such devices
specified by the Director within the period allowed in the notice. Once installed, the water
user shall maintain the meters or measuring devices in good working order and shall allow
the Watermaster access to the meters or measuring devices.
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f;% i% Attachment 1

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
FOR THE
OREGON WATER RESOURCES DEPARTMENT

IN THE MATTER OF THE WATER RIGHT ) RULING ON OREGON WATER
TRANSFER APPLICATIONS T-11108 AND T-) RESOURCES DEPARTMENT AND

11249 ) OREGON DEPARTMENT OF FISH
) AND WILDLIFE’S JOINT MOTION
BARK AND FOOD AND WATER WATCH, ) FOR SUMMARY DETERMINATION
Protestants ) AND PROPOSED ORDER
)
OREGON DEPARTMENT OF FISH AND ) OAH Ref. Nos: WR-16-001 and
WILDLIFE, ) WR-16-002
Proponent/Applicant ) OWRD Case Nos: T-11108 and T-11249
PROCEDURAL HISTORY

On February 27, 2012, Oregon Water Resources Department (OWRD or Department)
issued Preliminary Determination(s) Proposing Approval of Additional Points of Diversion for
Transfer Applications T-11108 and T-11249 (Determinations) filed by Oregon Department of
Fish and Wildlife (ODFW or Proponent). On March 29, 2012, Bark and Food and Water Watch
(Protestants), through counsel Crag Law Center, filed protests to the Determinations. On
December 23, 2015, OWRD referred this matter to the Office of Administrative Hearings (OAH)
for a consolidated contested case hearing.

On January 19, 2016, a prehearing conference was held with Senior Administrative Law
Judge Joe L. Allen presiding. At the prehearing conference, the participants agreed to a schedule
of proceedings in this matter. In accordance with that schedule, OWRD and ODFW filed a joint
motion for summary determination (motion) on April 11, 2016. On April 25, 2016, Protestants
filed a response to the motion.

ISSUE

1. Whether there are genuine issues of material fact and, if not, whether OWRD and
ODFW are entitled to a favorable ruling on their Joint Motion for Summary Determination.
OAR 137-003-0580.

2. Whether the Department’s Determinations should be approved.
DOCUMENTS CONSIDERED

In support of the motion, OWRD and ODFW submitted the affidavits of Patricia
McCarty and Ivan Gall as well as Exhibits A through G. Protestants submitted the affidavit of
Maura C. Fahey and Exhibits 1 through 16, in support of their responsive brief. The ALJ

In the Matter of Transfer Applications T-11108 and T-11249
OAH Case Nos. WR-16-00] and WR-16-002

RULING ON MSD
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Attachment 1

considered these documents as well as the preliminary determinations issued by OWRD in ruling
on the motion.
FINDINGS OF FACT

I. ODFW holds a certificated water right identified by Water Right Certificate 24625,
issued by OWRD with a priority date of August 9, 1951. Under Certificate 24625, Proponent is
authorized to divert up to 10 cubic feet per second (cfs) of water from Little Herman Creek for
operation of the Oxbow Fish Hatchery. (Ex. Cat 1.)

2. Little Herman Creek is a fed by the East, Middle, and West springs located in close
proximity to the authorized point of diversion (POD). (Ex. C at 1 through 3.) For at least 10
years, Proponent has diverted water directly from Middle and East Springs, after the water
emerges from underground, as well as at the authorized POD. (Exs. Aat3and Bat35.)

3. On or about August 27, 2010, Proponent filed Transfer Application T-11108 seeking
to transfer 10 cfs from the authorized POD on Little Herman Creek to the POD in use at Middle
and East Spring. (Ex. D at 1 through 3.) The period for public comment closed on October 14,
2010."' (Ex.Dat3.)

4. On April 12, 2011, Proponent contacted OWRD and requested a revision to the
amount of water specified in T-11108 from 10 cfs to 0.5 cfs. OWRD accepted Proponent’s
revision the same day. (Ex.F)

5. On or about May 9, 2011, Proponent filed Transfer Application T-11249 seeking to
transfer 9.5 cfs from the authorized POD on Little Herman Creek to the PODs in use at Middle
and East Spring. T-11249 proposed to add Middle and East Springs as additional PODs for the
specified quantity of water while maintaining the authorized POD on Little Herman Creek. (Ex.
E at 1 through 3.)

6. OWRD differentiates a surface water POD from a groundwater appropriation by the
point at which water is controlled. A point of control above land surface is a diversion of surface
water. Conversely, a point of control below land surface is an appropriation of groundwater.
(Aff. of Gall at 1 and 2.)

7. In evaluating the transfer applications, OWRD examined the proposed PODs and
confirmed the diversion structures at East and Middle Springs take control of water above land
surface and therefore divert surface water rather than appropriate groundwater. (Ex. C at 1
through 7.)

8. Nothing in the pending transfer applications requests a change from a surface water
POD to a groundwater appropriation. (Exs. D and E.)

9. After receipt of the transfer applications, OWRD gave notice of the proposed
transfers to the City of Cascade Locks and Hood River County. In response, both government

' The 30 day period for public comment was extended due a modification to T-11108 from a transfer to
historic POD to transfer to additional POD. (Ex. D at 3.)
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entities certified that land use affected by the proposed transfers are either allowed outright or are
not regulated by any applicable comprehensive plan. (Ex. Gat 1 and 2.)

CoxNcLUSION OF Law

1. There are no genuine issues of material fact and OWRD and ODFW are entitled to a
favorable ruling on their Joint Motion for Summary Determination.

2. The Department’s Determinations should be approved.
DISCUSSION
Summary Determination Standard

OAR 137-003-0580 is titled “Motion for Summary Determination” and provides, in
relevant part:

(6) The administrative law judge shall grant the motion for a summary
determination if:

(a) The pleadings, affidavits, supporting documents (including any interrogatories
and admissions) and the record in the contested case show that there is no genuine
issue as to any material fact that is relevant to resolution of the legal issue as to
which a decision is sought; and

(b) The agency or party filing the motion is entitled to a favorable ruling as a
matter of law.

(7) The administrative law judge shall consider all evidence in a manner most
favorable to the non-moving party or non-moving agency.

(8) Each party or the agency has the burden of producing evidence on any issue
relevant to the motion as to which that party or the agency would have the burden
of persuasion at the contested case hearing].]

* ¥ ok k %

(12) If the administrative law judge’s ruling on the motion resolves all issues in
the contested case, the administrative law judge shall issue a proposed order in
accordance with OAR 137-003-06435 incorporating that ruling or a final order in
accordance with 137-003-0665 if the administrative law judge has authority to
issue a final order without first issuing a proposed order.
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Protestants in this matter filed protests to the Determinations asserting their opposition to
OWRD?’s proposed approval of the transfer applications in issue.” In a contested case hearing,
the proponent of a fact or position has the burden of proving that fact or position by a
preponderance of the evidence. ORS 183.450(2); Harris v. SAIF, 292 Or 683, 690 (1982)
(general rule regarding allocation of burden of proof is that the burden is on the proponent of the
fact or position); Cook v. Employment Division, 47 Or App 437 (1980) (in absence of legislation
adopting a different standard, the standard in administrative hearings is preponderance of the
evidence). Proof by a preponderance of evidence means that the fact finder is convinced that the
facts asserted are more likely true than false. Riley Hill General Contractor v. Tandy Corp., 303
Or 390 (1987).

Here, Protestants assert that the transfer applications must be denied because (1) the
requested transfers seeck a change in source that is not permitted by the relevant statute, (2) the
transfer applications are invalid, and (3) OWRD failed to determine that the transfers comply
with statewide planning goals as required by statue. As the proponent of these challenges,
Protestants bear the burden of proof. The burden of proof encompasses two burdens, the burden
of production and the burden of persuasion. Marvin Wood Products v. Callow, 171 Or App 175
(2000) (Conceptually, the burden of proof encompasses two distinct burdens: the burden of
producing evidence of a particular fact (i.e., the burden of production), and the burden of
convincing the trier of fact that the alleged fact is true (i.e., the burden of persuasion)).
Accordingly, Proponents bear the burdens of production and persuasion as to each stated
challenge to the transfer applications.

Requested transfers do not seek a change in source not permitted under the relevant statute or
rule.

Under Certificate 24625, Proponent is authorized to divert 10 cfs from Little Herman
Creek for operation of the Oxbow Fish Hatchery. Little Herman Creek is a fed by springs
located in close proximity to the authorized POD. For at least 10 years, Proponent has diverted
water directly from Middle and East Springs as the water emerges from underground as well as
at the authorized POD. Transfer Applications T-11108 and T-11249 seek to add historically
utilized PODs to the water right. Protestants claim the new PODs proposed in the transfer
applications may be for groundwater rather than surface water and therefore are not permitted
under the statutory scheme because Proponent also seeks to maintain the original POD on Little
Herman Creek. Currently, ODFW diverts water from Middle and East Springs after it emerges
from underground, resulting in the diversion of surface water while also diverting water from the
original POD on Little Herman Creek.

OAR 690-380-2130 govemns the change from a surface water POD to a groundwater
appropriation and provides, in pertinent part:

(1) As provided in ORS 540.531, an owner of a surface water use subject to
transfer may apply for a transfer of the point of diversion to allow the

® The original protests each contained approximately eight distinct bases for challenging the
Determinations. On or about January 26, 2016, the parties filed a Stipulated Issue Statement reducing the
number of issues for hearing to the three enumerated in this order.
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(1) After the conclusion of the public comment period described in OAR 690-
380-4000(4), the Department shall prepare a preliminary determination of
whether the application should be approved or denied taking into account
comments received in response to the notice provided under OAR 690-380-4000
and the considerations described in section (2) of this rule.

* ok ok k %k

(4) The Department shall provide a copy of the draft preliminary determination to
the applicant and provide the applicant a period of at least 30 days to amend the
application to address any issues identified by the Department in the preliminary
determination, including the quantity of water to be transferred, or to withdraw
the application.

Under the cited rule, the Department must prepare a draft preliminary determination after
close of the public comment period. Thereafter, the Department must permit an applicant no less
than 30 days to amend the application before denying the proposed transfer. Under the plain
language of the rule, therefore, amendments are permitted after close of the public comment
period. However, the rule is permissive rather than restrictive in allowing amendments to
transfer applications. Nothing in the cited rule limits amendments to rigid framework proposed
by Protestants. Rather, the rule allows a mechanism for applicants to address deficiencies in an
application before OWRD is authorized to deny it and provides a minimum amount of time in
which the applicant must be allowed to do so. The permissive language or OAR 690-380-4010
supports a finding that applicants are permitted to amend transfer applications at any time,
including at least 30 days after receipt of the draft preliminary determination. Accepting
Protestants’ interpretation that such amendments may only be made after OWRD issues a draft
preliminary determination and then may only address issues identified within that determination
requires the addition of language not found in the rule or its enabling statute.

Protestants failed to demonstrate that Transfer Application T-11108 is invalid. As such,
OWRD and Proponent are entitled to a favorable ruling as a matter of law on this issue.

The Department appropriately determined that the proposed transfers comply with statewide
planning goals.

Finally, Protestants assert that OWRD failed to ensure the proposed transfers are
compatible with statewide planning goals because the land use information contained in the
transfer applications is incorrect.

Requirements for compliance with statewide planning goals are found in OAR Chapter
690 Division 005.

OAR 690-005-0010 identifies the purpose of the rule and provides, in part:

As required by ORS 197.180, this rule establishes policies and procedures for:
assuring agency compliance with statewide planning goals; assuring compatibility
’ with local comprehensive land use plans; coordinating with local, state, and
In the Matter of Transfer Applications T-11108 and T-11249
OAH Case Nos. WR-16-001 and WR-16-002
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(c) That the planning department shall have 30 days to respond to the notification
with a request to initiate dispute resolution procedures as described in OAR 690-
005-0040.

Protestants’ argument is based on assertions that ODFW will make improvements to one
or more of the subject PODs. As discussed above, ODFW asserts, and OWRD agrees, that no
improvements are proposed in the applications or approved by the preliminary determination.
OWRD?’s determination of compliance with statewide planning goals cannot be based on
speculation over whether a prospective agreement between ODFW and other entities may one
day be realized and, if so, whether improvements to the PODs may be undertaken at some
unidentified future date. Rather, the framework established in OAR Chapter 690 Division 005
determines compliance.

The evidence in the record shows OWRD gave notice to local government entities
pursuant to OAR 690-005-0030(4) and that local government entities for the City of Cascade
Locks and Hood River County certified that land use affected by the proposed transfers are
allowed outright or are not regulated by the applicable comprehensive plan. This is sufficient to
establish land use contemplated by the proposed transfer complies with statewide planning goals.
Protestants offer no reliable evidence to the contrary.

OWRD and ODFW have established, by a preponderance of the evidence, that the land
use(s) to be served by the proposed water uses are allowed outright or not regulated by the
comprehensive plans for either the City of Cascade Locks or Hood River County. As such, the
transfer applications are compatible with statewide planning goals and the moving parties are
entitled to a favorable ruling as a matter of law.

RULING AND PROPOSED ORDER
OWRD and ODFW’s Joint Motion for Summary Determination is GRANTED.
I propose the Oregon Water Resources Department issue the following order:

The Preliminary Determinations for Transfer Application T-11108 and Transfer Application T-
11249 are Affirmed.

Because this Ruling and Proposed Order is dispositive on all issues, the hearing currently
scheduled for June 27, 2016 is cancelled.

Jo€L. Allen, Senior Administrative Law Judge
Office of Administrative Hearings

Date: June 10, 2016
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BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Transfer Application ) PRELIMINARY DETERMINATION
T-11108, Hood River County ) PROPOSING APPROVAL OF

) ADDITIONAL POINTS OF DIVERSION

Authority

ORS 540.505 to 540.580 establishes the process in which a water right holder may submit a
request to transfer the point of diversion, place of use, or character of use authorized under an
existing water right. OAR Chapter 690, Division 380 implements the statutes and provides the
Department’s procedures and criteria for evaluating transfer applications.

Applicant

OREGON DEPARTMENT OF FISH AND WILDLIFE
3406 CHERRY AVE NE
SALEM, OR 97303

Findings of Fact
Background

1. On August 27, 2010, the OREGON DEPARTMENT OF FISH AND WILDLIFE filed an
application for a historic point of diversion change under Certificate 24625. The Department
assigned the application number T-11108.

2. On September 10, 2010, the Department received a request from the Oregon Department of
Fish and Wildlife to amend the transfer from a historic point of diversion change, to propose
additional points of diversion.

3. On April 12, 2011, the Department received a request from the Oregon Department of Fish
and Wildlife to revise this transfer application to affect 0.5 cfs instead of the full authorized
rate of 10.0 cfs.

4. The portion of the right to be transferred is as follows:

Certificate: 24625 in the name of the OREGON STATE FISH COMMISSION
(perfected under Permit S-20629)

Use: OPERATION OF SALMON HATCHERY
Priority Date: AUGUST 9, 1951
Rate: 0.5 CUBIC FOOT PER SECOND

Pursuant to OAR 690-380-4030, any person may file a protest or standing statement within 30 days after the last date ofW
publication of notice of this preliminary determination.
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