 Oregon

Kate Brown, Governor

April 29, 2015

Reference: Transfer Application T- 11833

Water Resources Department
North Mall Office Building

725 Summer St NE, Suite A

Salem, OR 97301

Phone (503) 986-0900

Fax (503) 986-0904
www.wrd.state.or.us

The above referenced transfer application was denied and recorded in the records of the Water
Resources Department on April 29, 2015, in Special Order Volume 95, Pages [0 - 1025 (copy

enclosed).

The transfer application is no further force or effect.

If you have any questions related to the approval of this transfer, you may contact your
caseworker, Susan Douthit, by telephone at (503) 986-0858 or by e-mail at Susan.M.Douthit

@wrd.state.or.us.

Sincerely, 7

Susan Douthit
Transfers and Conservation Section

Enclosure




BEFORE THE WATER RESOURCES DEPARTMENT

OF THE STATE OF OREGON
In the Matter of Transfer Application ) FINAL ORDER DENYING A
T-11833, Deschutes County ) TEMPORARY CHANGE TO WATER

) RIGHT CERTIFICATE 76684

Authority

ORS 540.505 to 540.580 establishes the processes in which a water right holder may
submit a request to transfer the point of diversion, place of use, or character of use authorized
under an existing water right. OAR Chapter 690, Division 385 implements the statutes and
provides the Department’s procedures and criteria for evaluating transfer applications and
petitions to temporarily or permanently change a water use subject to transfer managed by a
district.

Oregon’s land use planning statutes require state agencies to comply with statewide
planning goals and comprehensive use plans when taking actions affecting land use. ORS
197.180. OAR Chapter 690 Division 05 governs the procedure the Department must follow to
assure that its actions are consistent with land use laws. OAR 690-005-0010 — 0060.

Applicant B0 Attorneys 20

Sent Certified Mail 04/30/2015 Sent Certified Mail 04/30/2015

Tumalo Irrigation District Carl (Bill) W. Hopp, Ir. Elizabeth A. Dickson

64697 Cook Ave. 168 NW Greenwood Ave.  Hurley Re, P.C.

Bend, OR 97701 Bend, OR 97701 747 SW Mill View Way
Bend, OR 97702

Other Commenters and Interested Parties

Deschutes County See attached list.

Planning Division

Attn: Community Development
PO Box 6005

Bend, OR 97708-6005

Findings of Fact

1. OnJune 11, 2014, the Tumalo Irrigation District (TID) filed a transfer application proposing
a change to a portion of Certificate 76684 pursuant to ORS 540.570. The Department
assigned the application number T-11833.

2. Notice of the application for temporary transfer was published in the Department’s weekly
public notice on June 17, 2014, pursuant to ORS 540.570(4). Comments were filed in
response to the notice. Several commenters objected to the proposed transfer on grounds

This order is a final order other than contested case subject to judicial review under ORS
183.484. A petition for judicial review of this order must be filed within the time specified by
ORS 183.484(2).
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including assertions that the transfer was not consistent with law and would injure existing

water rights.

3. The portion of the right proposed to be transferred is as follows:

Certificate:

Use:

Priority Date:

Quantity:
Source:

76684 in the name of Tumalo Irrigation District (confirmed under T-8557;

originally perfected under Permit R-2743)

A primary reservoir right for storage of water for Multiple Purpose Uses

December 8, 1961

108 acre-feet
Tumalo Creek, a tributary of the Deschutes River.

Authorized Point of Diversion for the off-channel reservoir is located:

Twp Rng Mer | Sec Q-Q Measured Distances
2080 FEET SOUTH AND 1310 FEET WEST FROM
175 IHE | WM 23 | SENE | 1pr NE CORNER OF SECTION 23

The reservoir is located as follows:

Twp Rng Mer | Sec Q-Q
16 S 11E WM | 32 SE SE
16 S 11E WM | 33 SYhSW Y
178 11E WM | 4 NE NW
178 I11E WM | 4 W1V NW Y4
178 11E WM | 5 NE Y%

The primary storage (reservoir) right authorizes storage of 1100.00 acre-feet of water.

4. The primary storage water right (Certificate 76684) is the source of water for the following
secondary certificates and their specified uses:

5. Transfer Application T-11833 proposes to change the location of a portion of the stored

water to:
Twp Rng | Mer | Sec Q-Q Tax lot | District Notice #
178 I11E WM | 13 NE NW 828 T14S8.001
178 ILE WM | 13 NW NE 828 T14S.001
178 I11E WM | 13 NW SW 828 T14S.001
178 11E WM | 13 NW SW 824 T14S.001
178 11 E WM | 13 SE NW 828 T14S.001
178 11E WM | 13 SE NW 824 T148.001
178 11E WM | 13 SW NW 828 T14S.001
178 11E WM | 13 SW NW 824 T14S.001
178 11 E WM | 13 NE SW 824 T145.001

The subject property for the proposed transfer is approximately 79 acres in size and consists of
two adjacent tax lots: tax lot 824 and tax lot 828. The property is developed with two man-made,

T-11833.tumalo
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lined reservoirs. The larger reservoir is elongated in shape, located on tax lots 824 and 828, and
has a capacity of approximately 67 acre-feet of water. The smaller reservoir, located on tax lot
828 has a capacity of 41 acre-feet of water. The reservoirs are approximately 22 acres in
combined size.

6. A Land Use Information Form did not accompany TID’s application.

7. On July 18, 2014 the Department requested TID to provide a Land Use Information Form
containing a Land Use Compatibility Statement (LUCS) from Deschutes County specifying
whether the proposed action is consistent with applicable land use laws.

8. On August 18, 2014, the Department received a LUCS that contained TID’s characterization
of the transfer as follows:

This is an intra-district transfer in place of use of 108 a.f. of Tumalo Creek water.
TID to TID (Storage water). The transfer of this storage water is necessary for the
operations and maintenance of our irrigation system, and allowed as an outright
use in the RR-10 zone. The current site was built in the 1920’s and no longer
serves T ’s needs. The new site is a significant upgrade that will enable TID to
reduce dependence on Tumalo Creek for natural flow, provide emergency water
supplies for the District and Emergency Services responders and provide
increased efficiency in the operations and maintenance of the TID system overall.

The LUCS was signed by Nick Lelack, Deschutes County Community Development Director,
who determined that the “[1]and uses to be served by the proposed water uses (including
proposed construction) are allowed outright or are not regulated by your comprehensive plan”
and referred to an attached land use decision that found among other things that the “transferring
in-district storage from the Tumalo Reservoir upstream to the Klippel Acres Mining Pit in order
to improve the operations of TID’s existing irrigation system is a use permitted outright in the
zone.”

9. On December 16, 2014, the Department received a final decision of the Deschutes County
Hearings Officer dated December 15, 2014. The final decision was a result of a challenge to the
LUCS submitted to the Department by the TID. The final decision from a Deschutes County
Hearing Officer found that the county incorrectly categorized TID’s proposed use on the
Department’s LUCS as a use allowed without review and that the county erred in issuing a
LUCS decision finding that the TID’s proposed use was allowed without a review. The order
reversed and remanded the LUCS to the county to reissue the Department’s LUCS form and the
LUCS decision to categorize TID’s proposed use as one involving discretionary land use
approvals that have not yet been obtained. Specifically, the Hearing Officer found that
discretionary approvals would need to be obtained including “the conditional use of surface
mining for reservoirs in conjunction with operation and maintenance of irrigations systems under
Section 18.60.020(W), and/or a recreation-oriented facility requiring large acreage under Section
18.60.030(G).”

10. The 2014 irrigation season ended on October 31, 2014.
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Conclusions of Law

1. The temporary transfer is expired and all uses of water must revert to the terms and conditions
of Certificate R-76684. ORS 540.570(1).

2. The Department’s actions to approve the District’s temporary transfer must be compatible
with acknowledged comprehensive plans. ORS 197.180; OAR 690-005-0025(3); OAR 690-005-
0035.

3. The Department may not conditionally approve the temporary transfer because the proposed
action is not authorized by ORS 540.570. OAR 690-005-0035(4).

4. The temporary transfer of a primary reservoir right is not authorized under ORS 540.570.

Opinion
A. The Temporary Transfer is Expired

ORS 540.570(1) specifies that a district with a manager may, “for one irrigation season”
temporarily transfer the place of use of water appurtenant to any land. In this case, an
application for temporary transfer was made for the 2014 irrigation season which ended on
October 31, 2014. Upon expiration of the temporary transfer period, “all uses of water for which
a temporary transfer is allowed * * * shall revert automatically” to the terms and conditions of
the original water right certificate. Because the 2014 irrigation season is ended, all water subject
to transfer as described in the temporary transfer application must revert to the terms and
conditions of Certificate 76684.

B. Land Use Approval is Necessary and has not Been Obtained

Pursuant to ORS 540.570, the Department must issue an order approving a petition for a
temporary transfer if, among other things “[a]ny other applicable requirement for district
[temporary] water right transfers are met.” OAR 690-385-3500(4). Other provisions of law,
namely OAR Chapter 690 division 05 (OWRC rules governing land use compatibility) provide
“applicable requirements” that in this case, may not be met.

Oregon’s land use planning statutes (ORS 197.180) require state agencies to comply with
statewide planning goals and comprehensive use plans when taking actions affecting land use.
OAR Chapter 690 division 05 and the Water Resources Department’s State Agency
Coordination Program (SAC) govern the Department’s actions that affect land use and provide
the coordination procedures the Department must follow to assure that its actions are consistent
with land use laws. OAR 690-005-0010; OAR 690-005-0020(1); OAR 690-005-0035.

The coordination procedure in division 5 applies to Department programs that are
considered “land use programs” to which land use laws are applicable. OAR 690-005-0025.
Water right transfers are land use programs “except for those”:

(a) Where existing and proposed water uses would be located entirely within lands zoned
for exclusive farm use as provide in ORS 215.203 or within irrigation districts;

(b) Which involve changes in place of use only;
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(c) Which do not involve the placement or modification of structures including but not
limited to water diversion, impoundment, or distribution facilities, water wells, and well houses;
and

(d) Which involve irrigation water uses only.
OAR 690-005-0025(3).

For a transfer to be considered exempt from the Department’s land use program it must
meet all of the factors in (a) through (d). In this case, the TID’s proposed transfer does not
qualify as a transfer that is exempt from the Department’s land use program. The transfer
involves the placement of or modification of “impoundment” facilities because the reservoirs
have been modified or created to hold the impounded water the TID seeks to move from the
existing Upper Tumalo Reservoir to the two new reservoirs it has created on tax lots 824 and
828. Because the proposed transfer is a land use program, the Department’s actions must be
consistent with the process in OAR 690-005-0035(4).

OAR 690-005-0035(4) states that land use information must be submitted with requests
“prior to the department taking action on the water use approval.” OAR 690-005-0035(4). The
information must be sufficient to assess compatibility as specified on the Department’s land use
forms as provided in the SAC. /d. The Department may only approve the proposed water use if:
the land use served by the proposed water use is allowed outright or does not require
discretionary land use approvals under the applicable comprehensive plan or if the applicant has
already received necessary land use approvals for the land use served by the proposed water use.

The Department may not approve the temporary transfer because necessary land use
approvals have not been received. Although on August 13, 2014, the Deschutes County planner
found that the TID’s proposed transfer was “allowed outright” this decision was over-turned by
the Hearing Officer on December 15, 2014. It is not clear at this point whether the proposed land
use approval is being appealed to the Land Use Board of Appeals or whether the land use
approval may be deemed denied. If the land use approval is being appealed it may at best, be
considered as “pending” but not yet obtained. Skrepetos v. OWRD, 172 Or App 9, 12 (2001)(a
land use decision is pending before a county until it reaches the state of final disposition or is
withdrawn or dispositively rejected at an earlier stage).

Where a land use decision is pending the Department may place conditions on the
approval to preclude water use until the applicant obtains all required land use approvals. The
Department may only conditionally approve a water use, however, if all requirements of the
statutes governing the Department’s actions are met. OAR 690-005-0035(4)(c); OAR 690-005-
0035(4)(b)(A). In this case, the Department may not conditionally approve the temporary
transfer because it is expired and because, as discussed below, the water use is not consistent
with ORS 540.570.

Where a land use decision is pending the Department may also withhold issuance of the
water use approval until the applicant obtains all required land use approvals. OAR 690-005-
0035(4)(c). Here, withholding approval until land use approvals are obtained is not an option
because the temporary transfer may not be allowed at all.

In sum, notwithstanding that land use approval may be pending, the Department may not
approve the temporary transfer because the 2014 irrigation season is ended and because
movement of stored water is not authorized by ORS 540.570.
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C. ORS 540.570 Does Not Authorize Movement of Stored Water

The TID has requested the Department to transfer water stored under reservoir right
Certificate 76684 to the two reservoirs in tax lots 824 and 828. That is, the T requests to move
water impounded in Upper Tumalo Reservoir to two other reservoirs so that it may be stored in a
different location. ORS 540.570 does not authorize this change.

ORS 540.570 governs temporary transfers of water by irrigation districts with a manager.
ORS 540.570(1) specifies the type of temporary transfers that may occur:

(1) Provided that the proposed transfer complies with all of the provisions of this
subsection and will not result in injury to any existing water right, a district with a
manager may, for one irrigation season, temporarily transfer the place of use of
water appurtenant to any land within the legal boundaries of the district to an
equal acreage elsewhere within the legal boundaries of that district or temporarily
transfer the type of use identified in a right to store water. A temporary transfer of
the place of use may occur if:

(a) The rate and duty, and the total number of acres to which water will be
applied under the transfer, do not exceed existing limits on the water use subject
to transfer;

(b) The type of use authorized under the water use subject to transfer remains
the same; and

(c) The land from which the water use is being transferred does not receive
any water under the right being transferred during the irrigation season in which
the change is made.

(Emphasis added.)

The text of ORS 540.570(1) authorizes a district to temporarily transfer “the place of use of
water appurtenant to any land” within the district “to an equal acreage elsewhere” within the
district. A temporary transfer of a place of use may only occur if, among other things, the total
number of acres to which water “will be applied” under the temporary transfer does not exceed
the limits on the water use subject to transfer and if the “land from which the water use is being
transferred” does not receive any water under the right being transferred during the irrigation
season in which the change is made. That is, the text of the statute only authorizes the transfer of
water that is applied to appurtenant lands and requires that the “from” lands be dried up before
the “to” lands may receive the transferred water.

Conversely, the TID seeks to move water stored pursuant to primary (reservoir) right

Certificate 76684 to another location where it will be impounded in two different reservoirs.
ovement of stored water from one location to another is not authorized by ORS 540.570

because, while the water is held in the reservoir, it is water that is impounded rather than applied
to lands. TID’s right (Certificate 76684) to store water is not in and of itself a right to apply
water to lands, it is a right to impound water for multiple purposes as may be allowed pursuant to
other authorizations. ORS 537.400. The authorization to use or apply the stored water to lands is
contained in TID’s secondary water rights that enumerate the acres to which the stored water
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may be applied. Because ORS 540.570 does not authorize changing the location of stored water,

the temporary transfer is denied.

ORDER
Now, therefore, it is ORDERED:
Transfer Application T-11833 is denied.

Dated at Salem, Oregon this 7'7 day of April, 2015.

APR 30 2014

Mailing date:

Commenters and Interested Parties:

Janet Neuman
Senior Counsel
Tonkon Torp LLP
1600 Pioneer Tower
888 SW Fifth Ave.
Portland, OR 97204

WaterWatch of Oregon
Attn- Kimberley Priestly
213 SW Ash, Suite 208
Portland, OR 97204

Dr. Leslie Hudson
Tumalo Reservoir Rd.
Bend, OR 97701
Les.hudson@q.com

Nunzie Gould
19845 JW Brown Rd.
Bend, OR 97701

Ken Graham & Kris Jewett
PO Box 910
Bend, OR 97709

Howard Finck

65360 Gerking Market Rd.
Bend, OR 97701
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Cathy Morton

20210 Swalley Rd.

Bend, OR 97701
cleemorton@earthlink.net

CQPiOS Sent to the ﬂ'bOVC"
ffzofis BUO
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Oregon Water Resources Department
725 Summer Street NE, Suitc A

Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

Land Use %S\N\ (j)

Information Form Q}ﬂ

Applicant: Tumalo Irrigation District
Furst Last

Mailing Address: 64697 Cook Avenue

Bend OR 97701

City State Zip

Daytime Phone: 541-382-3053

A. Land and Location

Please include the following information for all tax lots where water will be diverted (taken from its source), conveyed (transported),
and/or used or developed. Applicants for municipal use, or irrigation uses within irrigation districts may substitute existing and
proposed service-area boundaries for the tax-lot information requested below. ' .

Township Range Section AL Tax Lot # Plan Designation (e.g, Water to be: Proposed Land
Rural Residential/RR-5) . Use:

see attached _[OIDiveted [ Conveyed  [J Used

[ Diverted [0 Conveyed O Used

O Diverted  [J Conveyed [0 Used

[0 Diverted [ Conveyed [ Used

List all counties and cities where water is proposed to be diverted, conveyed, and/or used or developed:

Deschutes County

B. Description of Proposed Use

Type of application to be filed with the Water Resources Department:

[0 Permit to Use or Store Water [} Water Right Transfe~storage [ Permit Amendment or Ground Water Registration Modification
[ Limited Water Use License [ Allocation of Conserved Water ~ [[] Exchange of Water

Source of water: m Reservoir/Pond [ Ground Water [ Surface Water (name)

Estimated quantity of water needed: __ 108 [J cublc feet per second [ gallons per minute ﬂaere-fect

Intended use of water: [] Irrigation [J commerciat ] industrial ] Domestic for household(s)
(J Municipat [ Quasi-Municipal [ Instream [XOther Storage

Briefly describe:

Inter-district transfer in place of use of 108 a.f. of Tumalo Creek water. TID to TID (Storage water)

e
Note to applicant: If the Land Use Information Form cannot be completed while yoil wait, please have a local government

representative sign the receipt at the bottom of the next page and include it with the application filed with the Water Resources
Department.

See bottom of Page 3. —

Revised 2/8/2010 Land Usc Information Form - Page 2 of 3 WR/FS




For Local Government Use Only

The following section must be completed by & planning official from each county and city listed unless the project will be located
entirely within the city limits, In that case, only the city planning agency must complete this form. This deals only with the local
land-use plan, Do not include approval for activities such as building or grading permits.

Please check the appropriate box below and provide the requested information

[0 Land uses to be served by the proposed water uses (including proposed construction) are allowed outright or are not regulated by
your comprehensive plen. Cite applicable ordinance section(s):

[] Leand uses to be served by the proposed water uses (including proposed construction) involve discretionary land-use approvals as
listed in the table below. (Please attach documentation of applicable land-use approvals which have already been obtained.
Record of Action/land-use decision and accompanying findings are sufficient.) If approvals have been obtained but all appeal
periods have not ended, check "Being pursued."

Type of Land-Usc Approval Needed Ci . A .
T ite Most Significant, Applicable Plan Policies & Land-Use Approval:
(¢.g., plan amendments, rezones, conditional-use Ordinance Section References PP
permits, etc.)

O Obtained [ Being Pursued
O Denied [ Not Being Pursued
[ Obtained [ Being Pursued
[ Denied [ Not Being Pursued
7 Obtained [0 Being Pursued
[ Denied [J Not Being Pursued
[ Obtained [0 Being Pursued
[ Denied [ Not Being Pursued
[J Obtained [ Being Pursued
[0 Denied {3 Not Being Pursued

Local governments are invited to express special land-use concerns or make recommendations to the Water Resources Department
regarding this proposed use of water below, or on a separate sheet.

Name: Title:
Signature: Phone: Date:
Government Entity:

Note to local government representative: Please complete this form or sign the receipt below and return it to the applicant. If you
sign the receipt, you will have 30 days from the Water Resources Department's notice date to return the completed Land Use Information
Form or WRD may presume the land use associated with the proposed use of water is compatible with local comprehensive plans.

>




T-18§33

Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

Land Use
Information Form

Applicant: Tumalo Irrigation District

First Last -
* Mailing Address: 64697 Cook Avenue
Bend OR 97701 Daytime Phone: 541-382-3053
City State Zip .

A. Land and Location

Please include the following information for all tax lots where water will be diverted (taken from its source), conveyed (transported),
and/or used or developed. Applicants for municipal use, or irrigation uses within irrigation districts may substitute existing and
proposed service-area boundaries for the tax-lot information requested below. ' .

Township Range Section Wh Tax Lot # Plan Designation (e.g,, Water to be: Proposed Land
Rural Residential/RR-5) Use:

see attached | Ooiveted Dconveyed [ Used

[ODivested [ Conveyed  [] Used

[l Diveted  [J Conveyed 0O Used

[ Diverted [ Conveyed O Used

List all counties and cities where water is proposed to be diverted, conveyed, and/or used or developed:

Deschutes County

B. Description of Proposed Use

Type of application to be filed with the Water Resources Department:
[ Permit to Use or Store Water Ii Water Right Transfer-storage ] Permit Amendment or Ground Water Registration Modification
[ Limited Water Use License [] Altocation of Conserved Water [ Exchange of Water

Source of water: Reservoit/Pond [ Ground Water [ Surface Water (name)
Estimated quantity of water needed: ___108 [ cubic feet per second  [] gallons per minute [:)Facre-feet
Intended use of water: [ ] Irrigation ] commercial [ Industrial [[] Domestic for household(s)

] Municipal ] Quasi-Municipal [ Instream CXother _S_tQ[agg
Briefly describe:

Inter-district transfer in place of use of 108 a.f. of Tumalo Creek water. TID to TID (Storage water)

Note to applicant: If the Land Use Information Form cannot be completed while yoﬁ wait, please have a local government
representative sign the receipt at the bottom of the next page and include it with the application filed with the Water Resources
Department.

See bottom of Page 3. —

Revised 2/8/2010 Land Use Information Form - Page 2 of 3 ' WR/FS




For Local Government Use Only

The following section must be completed by a planning official from each county and city listed unless the project will be located
entirely within the city limits. In that case, only the city planning agency must complete this form. This deals only with the local
land-use plan. Do not include approval for activities such as building or grading permits.

Please check the appropriate box below and provide the requested information

[] Land uses to be served by the proposed water uses (including proposed construction) are allowed outright or are not regulated by
your comprehensive plan. Cite applicable ordinance section(s): .

[ Land uses to be served by the proposed water uses (including proposed construction) involve discretionary land-use approvals as
listed in the table below. (Please attach documentation of applicable land-use approvals which have already been obtained.
Record of Action/land-use decision and accompanying findings are sufficient.) If approvals have been obtained but all appeal
periods have not ended, check ''Being pursued.”

Type of Land-Use Approval Needed Cite Most Signi . .
o gnificant, Applicable Plan Policies & Land-Use Approval:
(e.8., plan amendments, rezones, conditional-use Ordinance Section References PP
permits, etc.)

O Obtained [0 Being Pursued
3 Denied [ Not Being Pursued
[ Obtained [ Being Pursued
[ Denied [ Not Being Pursued
3 Obtained [} Being Pursued
[] Denied [ Not Being Pursued
[0 Obtained [J Being Pursued
[ Denjed [ Not Being Pursued
[] Obtained [ Being Pursued
[ Denied [ Not Being Pursued

Local governments are invited to express special land-use concerns or make recommendations to the Water Resources Department
regarding this proposed use of water below, or on a separate sheet.

Name: Title:
Signature: Phone: Date:
Government Entity:

Note to local government representative: Please complete this form or sign the receipt below and return it to the applicant. If you
sign the receipt, you will have 30 days from the Water Resources Department's notice date to return the completed Land Use Information
Form or WRD may presume the land use associated with the proposed use of water is compatible with local comprehensive plans.

-




Oregon Water Resources Department

725 Summer Street NE, Suite A Watermaster Review Form:
Salem, Oregon 97301-1266 s
(503) 986-0900 Water Right Transfer

www.wrd.state.or.us

Transfer Application: T-11833 Review Due Date: 7/11/14

Applicant Name: Tumalo Irrigation District
Proposed Changes: [X] POU [1POD [ ]PoA []USE [ ] OTHER
Reviewer(s): Giffin Date of Review: Jun. 12,2014

1.

Do you have evidence that the right has not been used in the last 5 years and that the
presumption of forfeiture would not likely be rebuttable? [ ] Yes [X]No If “yes”, attach
evidence (e.g. dated aerial photo showing pavement or building on the land for >5 yrs.)

Is there a history of regulation on the source that serves this (or these) right(s) that has
involved the transferred right(s) and downstream water rights? [_] Yes [X] No

Generally characterize the frequency of any regulation or explain why regulation has not
occurred: We do split the instream water right requirements with TIDs diversion rights since
many of these rights share the same priority date.

Have headgate notices been issued for the source that serves the transferred right(s)?
[ ]Yes XINo []Records not available.

In your estimation, after the proposed change would distribution of water for the right(s)
result in regulation of other water rights that would not have occurred if use under the
original right(s) was/were maximized?

[]Yes XINo If“Yes”, explain:

In your estimation, if the proposed change is approved, are there upstream water rights that
would be affected? [ ] Yes X]No If “Yes”, describe how the rights would be affected
and list the rights most affected:

Check here [_] if it appears that downstream water rights benefit from return flows resulting
from the current use of the transferred right(s)? If you check the box, generally characterize
the locations where the return flows likely occur and list the water rights that benefit most:

L NvA

For POD changes and instream transfers, check here [ ] if there are channel losses between
the old and new PODs or within the proposed instream reach? If you check the box,
describe and, if possible, estimate the losses: ! IZ N/A

For instream transfers that propose protection of a reach beyond the mouth of the source
stream: [X] N/A Would the quantity be measureable into the receiving stream consistent
with OAR 690-077-0015(8)? [ ] Yes [ ]No

For POU changes: [ ] N/A Is it likely the original place of use would continue to receive
water from the same source? [X] Yes [_] No If “Yes”, explain: But only for the
remaining 992 af of storage left in Upper Tumalo Reservoir.

Page 1 of 3

Last revised 7-24-2012



Watermaster Review Form Transfer Application

10. For POU or USE changes: [ | N/A In your best judgment, would use of the existing right
at “full face value,” result in the diversion of more water than can be used beneficially and
without waste? [ ] Yes [X]No If “Yes”, explain:

11. Are there other issues not identified through the above questions that should be considered
in determining whether the change “can be effected without injury to other rights”?
|Z Yes l:l No If “Yes”, explain: A staff plate needs to be installed in both the new
reservoirs and the existing upper tumalo reservoir to ensure that no more than 108 AF is
stored in the two new reservoirs combined. In addition a staff plate in upper tumalo reservoir
will ensure that the new level of 992 af is not exceeded.

12. What alternatives may be available for addressing any issues identified above:

13. Do conditions need to be included in the transfer order to avoid enlargement of the right or
injury to other rights? [ |No [X]Yes, as checked below:

] A Headgate should be required prior to diverting water.

[[] Measurement Devices for POD or POA: (if this condition is selected, also fill in the

top sections of page 3)

a. Before water use may begin under this order, the water user shall install a
totalizing flow meter*, or, with prior approval of the Director, another suitable
measuring device, [_] at each point of diversion/appropriation (new and existing)

or [_] at each new point of diversion/appropriation.

b. The water user shall maintain the meters or measuring devices in good working
order.

c. The water user shall allow the Watermaster access to the meters or measuring
devices; provided however, where the meters or measuring devices are located
within a private structure, the Watermaster shall request access upon reasonable
notice.

Reservoir water use measurement: (if this condition is selected, also fill in the top
sections of page 3)

a. Before water use may begin under this order, the water user shall install sta
gages®, or, with prior approval of the Director, other suitable measuring devices,
that measure the entire range and stage between empty and full in each reservoir.
Staff gages shall be United States Geological Survey style.

b. Before water use may begin under this order, if the reservoir is located in channel,
weirs or other suitable measuring devices must be installed upstream and
downstream of the reservoir, and, an adjustable outlet valve must be installed. The
water user shall maintain such devices in good working order. A written waiver may
be obtained, if in the judgment of the Director, the installation of weirs or other
suitable measuring devices, or the adjustable outlet valve, will provide no public

benefit.

* The following alternative device(s) should be substituted for the bold, underlined
device in the above selected condition:

[[] Weir ] Submerged Orifice
[ ] Parshall Flume [] Flow Restrictor
[ ] Other:

Last revised 7-24-2012 Page 2 of 3



Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

(503) 986-0900

www,wrd.state.or.us

Land Use
Information Form

NOTE TO APPLICANTS

In order for your application to be processed by the Water Resources Department (WRD), this Land Use
Information Form must be completed by a local government planning official in the jurisdiction(s) where
your water right will be used and developed. The planning official may choose to complete the form while
you wait, or return the receipt stub to you. Applications received by WRD without the Land Use Form or
the receipt stub will be returned to you. Please be aware that your application will not be approved
without land use approval.

This form is NOT required if:
1) Water is to be diverted, conveyed, and/or used only on federal lands; OR

2) The application is for a water right transfer, allocation of conserved water, exchange, permit amendment, or ground water

registration modification, and all of the following apply:

a) The existing and proposed water use is located entirely within lands zoned for exclusive farm-use or within an
irrigation district;

b) The application involves a change in place of use only;

¢) The change does not involve the placement or modification of structures, including but not limited to water diversion,
impoundment, distribution facilities, water wells and well houses; and

d) The application involves irrigation water uses only.

NOTE TO LOCAL GOVERNMENTS

The person presenting the attached Land Use Information Form is applying for or modifying a water
right. The Water Resources Department (WRD) requires its applicants to obtain land-use information to
be sure the water rights do not result in land uses that are incompatible with your comprehensive plan.
Please complete the form or detach the receipt stub and return it to the applicant for inclusion in their
water right application. You will receive notice once the applicant formally submits his or her request to
the WRD. The notice will give more information about WRD's water rights process and provide
additional comment opportunities. You will have 30 days from the date of the notice to complete the
land-use form and return it to the WRD. If no land-use information is received from you within that
30-day period, the WRD may presume the land use associated with the proposed water right is
compatible with your comprehensive plan. Your attention to this request for information is greatly
appreciated by the Water Resources Department. If you have any questions concerning this form, please
contact the WRD's Customer Service Group at 503-986-0801.

RECEIVED BY OWRD

AUG 18 201

Revised 2/8/2010 Land Use Information Form - Page 1 of 4 WR/FS

SALEM, OR



Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

Land Use
Information Form

Applicant(s): Tumalo Irrigation District

Mailing Address: 64697 Cook Avenue

City: Bend State: OR Zip Code: 97701 Daytime Phone: 541-382-3053

A. Land and Location

Please include the following information for all tax lots where water will be diverted (taken from its source), conveyed (transported),
and/or used or developed. Applicants for municipal use, or irrigation uses within irrigation districts may substitute existing and
proposed service-area boundaries for the tax-lot information requested below.

Township Range Section YaYa Tax Lot # Plan Designation (e.g., Water to be: Proposed Land
Rural Residential/RR-5) Use:
17 11 13 1711130 RR-10 [ Diverted [ Conveyed [3 Used storage
000828
17 11 13 1711130 RR-10 O Diverted [ Conveyed 0 Used storage
000824
[ Diverted [J Conveyed [3 Used
[ Diverted 3 Conveyed [ Used

List all counties and cities where water is proposed to be diverted, conveyed, and/or used or developed:
Deschutes County

B. Description of Proposed Use

Type of application to be filed with the Water Resources Department:
[1 Permit to Use or Store Water (X Water Right Transfer~S¥eenat  [] Permit Amendment or Ground Water Registration Modification
(] Limited Water Use License [ Allocation of Conserved Water [ Exchange of Water

Source of water: [X] Reservoir/Pond 7] Ground Water [1] Surface Water (name)

Estimated quantity of water needed: [] cubic feet per second [ gallons per minute [ acre-feet

Intended use of water: ] Irrigation [[] commercial ] Industrial [] Domestic for household(s)
|:] Municipal 1 Quasi-Municipal D Instream Other Storage

Briefly describe:

This is an intra-district transfer in place of use of 108 a.f. of Tumalo Creek water. TID to TID (Storage water).

The transfer of this storage water is necessary for the operations and maintenance of our irrigation system, and

allowed as an outright use in the RR-10 zone. The current site was built in the 1920's and no longer serves

TID's needs. The new site is a significant upgrade that will enable TID to reduce dependence on Tumalo

Creek for natural flow, provide emergency water supplies for the District and Emergency Services responders
and provide increased efficiency in the operations and maitenance of the TID system overall.

Affected tax lots are 1711130000828 and 1711130000824. See attached for TID Boundary map.
RECEIVED BY OWRD

Revised 2/8/2010 Land Use Information Form - Page 2 of 4 WR/FS
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?g;%
Note to applicant: If the Land Use Information Form cannot be completed while you wait, please have a local government

representative sign the receipt at the bottom of the next page and include it with the application filed with the Water Resources
Department.

See bottom of Page 3. —

RECEIVED BY OWRD
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For Local Government Use Only
SALEM, OR

The following section must be completed by a planning official from each county and city listed unless the project will be located
entirely within the city limits. In that case, only the city planning agency must complete this form. This deals only with the local
land-use plan. Do not include approval for activities such as building or grading permits.

Please check the appropriate box below and provide the requested information

aLand uses to be served by the proposed water uses (including proposed construction) are allowed outright or are not regulated by
your comprehensive plan. Cite applicable ordinance section(s): < e ottached deciSionm

[ Land uses to be served by the proposed water uses (including proposed construction) involve discretionary land-use approvals as
listed in the table below. (Please attach documentation of applicable land-use approvals which have already been obtained.
Record of Action/land-use decision and accompanying findings are sufficient.) If approvals have been obtained but all appeal
periods have not ended, check "Being pursued."

Type of Land-Use Approval Needed

o Cite Most Significant, Applicable Plan Policies & Land-Use Approval:
(e.g , plan amcndmcnts., rezonces, conditional-use Ordinance Section References P
permits, elc.)
J Obtained ] Being Pursued
{7 Denied {J Not Being Pursued
{J Obtained [ Being Pursued
[ Denied [ Not Being Pursued
[ Obtained [ Being Pursued
[ Denied [ Not Being Pursued
3 Obtained [ Being Pursued
3 Denied [J Not Being Pursued
[ Obtained [ Being Pursued
[ Denied [ Not Being Pursued

Local governments are invited to express special land-use concerns or make recommendations to the Water Resources Department
regarding this proposed use of water below, or on a separate sheet.

Name: \\CM—; L&ULCZ—- Title: C\')W‘MVM'Hl Devel O?Mm D\f&d\/
Signature: Phone: g‘{"?gs’f 70%/ Date: A’Vé vidt I’L‘ 20l '—f
Government Entity: D s U\ 3§ 0 UV:\-'\(

Note to local government representative: Please complete this form or sign the receipt below and return it to the applicant. If you
sign the receipt, you will have 30 days from the Water Resources Department's notice date to return the completed Land Use Information
Form or WRD may presume the land use associated with the proposed use of water is compatible with local comprehensive plans.

e

Receipt for Request for Land Use Information

Applicant name:
City or County: Staff contact:
Signature: Phone: Date:

Revised 2/8/2010 Land Use Information Form - Page 4 of 4 WR FS



DOUTHIT Susan M
“

From: DOUTHIT Susan M

Sent: Tuesday, October 07, 2014 7:41 AM

To: FRENCH Dwight W; WOODCOCK Doug E; GORMAN Kyle G

Cc: SPANSAIL Joshua A

Subject: FW: Tumalo Irrigation District New Reservoir Storage Transfer LUCS - Hearing October 7
Attachments: Douthit Letter.pdf

Hi all,

See below and attached.
Please let me know your thoughts.
~S

From: Ken Katzaroff [mailto:jkkatzaroff@hurley-re.com]
Sent: Monday, October 06, 2014 12:05 PM

To: DOUTHIT Susan M

Subject: Tumalo Irrigation District New Reservoir Storage Transfer LUCS - Hearing October 7

Ms. Douthit,

We are preparing for a contentious public hearing on the Tumalo New Reservoir storage transfer LUCS tomorrow
evening before Deschutes County. As you may recall, my firm represents the developer, KC Development Group LLC
(“KCDG") and TID, in the joint defense of the LUCS supporting this transfer. Opponents argue that you have classified
the transfer as being to a “non-existing” system, and that since the OWRD says it's non-existing, Deschutes County
should interpret it the same way, and so declare that this transfer is not an outright approved use in Deschutes

County. They quote a letter that you sent to Tumalo lrrigation District (“TID”), on July 18, 2014, regarding their transfer
application T-11833. | have attached the letter for your review. The letter states “[b]ecause this change, unlike typical
temporary district water right transfers, involves structural changes and/or the creation of new impoundment facilities,
a completed Land Use Information Form is required.” Deschutes County Staff, in preparing their report to the Hearings
Officer, has asked the Hearings Officer to decide whether or not the Klippel pits can be considered as part of TID’s
existing system, as that term is defined by Deschutes County.

TID classifies the Klippel pit area as part of their existing system. They’ve irrigated in that area for decades. The main
canal passes right by it. The pits themselves, once lined, served as the delivery method for 56 acres of area irrigation,
before the reservoir storage transfer was applied for or tested. Was it your intent to interpret Deschutes County’s
meaning of their code, when they specified “existing system?” Was it your intent to counter TID’s determination that
this was part of their existing system? We would very much appreciate any clarification you can provide on this matter,
particularly regarding your intent in your letter regarding this transfer.

Please advise.

Sincerely,

Ken

J. Kenneth Katzaroff
Hurley Re, P.C.

747 SW Mill View Way
Bend OR 97702



t: 541.317.5505 | f: 541.317.5507
jkkatzaroff @ hurley-re.com | www.hurley-re.com

HURLEY RE

ATTORNEYS AT LAW | P.C.

Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may contain confidential and privileged

information. Any unauthorized review, use, discourse or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message. Thank you.



(Sie i RECEIVED Water Resources Department
75 Oregon North Mall Office Building

JUL 22 2014 " 725Summer St NE, Suite A
John A. Kitzhaber, MD, Covernor Salem, OR 97301
Phone (503) 986-0900
Deschutes County CDD L d ik st
July 18, 2014 www.wrd.state.or.us
Tumalo Irrigation District Carl (Bill) W, Hopp, Jr., Attomney at Law, LLC
64697 Cook Ave, ' 168 NW Greenwood Ave.
Bend, OR 97701 Bend, OR 97701
Dear Mr. Rieck,

I was recently assigned temporary transfer application T-11833 filed by Tumalo Irrigation
District. This temporary transfer proposes to move a portion of the authorized storage water

from Upper Tumalo Reservoir (evidenced by Certificate 76684) into new storage facilities within
T17S R11E, Section 13, WM,

Because this change, unlike typical temporary district water right transfers, involves structural
changes and/or the creation of new impoundment facilities, a completed Land Use Information
Form is required. (See Oregon Administrative Rules 690-005-0025.)

During a recent telephone conversation with your legal representation, Mr. Hopp, it was
mentioned the District originally submitted the Department's Land Use Information Form to
Deschutes County, but later withdrew the request for completion of the form. I have since
spoken with Mr. Nick Lelack, Community Development Director for Deschutes County, who
stated the Planning Division of Deschutes County was prepared to sign the Department’s Land
Use Information Form noting that the proposed use is allowed outright.

In a subsequent conversation with Mr. Hopp, I was informed that Deschutes County will be
crafting a letter, in addition to the completed land use form mention above, stating they believe
the use is consistent with Deschutes County planning. Isuggested that the letter be attached as
an addendum to the properly filled out and appropriately signed land use form.

Because of the reasons outlined above, the Department requests submittal of an appropriating '

completed and signed Land Use Information Form. If the Land Use Information Form is not

received by the Department by August 18, 2014, the Department may issue a Final Order
denying the transfer application.

I have enclosed a Land Use Information Form for your convenience,

Page | of 2 &
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Finally, prudency dictates the District is reminded that all uses for which a temporary transfer is
approved shall revert to the terms and conditions of the water use upon expiration of the
temporary transfer at the end of the irrigation season. Furthermore, should the transfer not be

approved, the changes made upon submission of the transfer application must be reversed. (See
OAR 690-385-3000(5)

Feel free to contact me by telephone at 503-086-0858 or via email at
susan,m.douthit@wrd.state.or.us if you have any questions.

Sincerely,

G JoF AT

Susan Douthif
Transfer and Conservation Section

Cc:  Nick Lelack, Community Develeopment Department, Director
Transfer File T-11833
Dwight French, Water Right Services Division Administrator
Doug Woodcock, Field Services Division Administrator
Kyle Gorman, Region Manager

Page2of2
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DOUTHIT Susan M
“

From: Ken Katzaroff <jkkatzaroff@hurley-re.com>

Sent: Monday, October 06, 2014 12:05 PM

To: DOUTHIT Susan M

Subject: Tumalo Irrigation District New Reservoir Storage Transfer LUCS - Hearing October 7
Attachments: Douthit Letter.pdf

Ms. Douthit,

We are preparing for a contentious public hearing on the Tumalo New Reservoir storage transfer LUCS tomorrow
evening before Deschutes County. As you may recall, my firm represents the developer, KC Development Group LLC
(“KCDG”) and TID, in the joint defense of the LUCS supporting this transfer. Opponents argue that you have classified
the transfer as being to a “non-existing” system, and that since the OWRD says it's non-existing, Deschutes County
should interpret it the same way, and so declare that this transfer is not an outright approved use in Deschutes

County. They quote a letter that you sent to Tumalo Irrigation District (“TID”), on July 18, 2014, regarding their transfer
application T-11833. | have attached the letter for your review. The letter states “[b]ecause this change, unlike typical
temporary district water right transfers, involves structural changes and/or the creation of new impoundment facilities,
a completed Land Use Information Form is required.” Deschutes County Staff, in preparing their report to the Hearings
Officer, has asked the Hearings Officer to decide whether or not the Klippel pits can be considered as part of TID's
existing system, as that term is defined by Deschutes County.

TID classifies the Klippel pit area as part of their existing system. They’ve irrigated in that area for decades. The main
canal passes right by it. The pits themselves, once lined, served as the delivery method for 56 acres of area irrigation,
before the reservoir storage transfer was applied for or tested. Was it your intent to interpret Deschutes County’s
meaning of their code, when they specified “existing system?” Was it your intent to counter TID’s determination that
this was part of their existing system? We would very much appreciate any clarification you can provide on this matter,
particularly regarding your intent in your letter regarding this transfer.

Please advise.

Sincerely,

Ken

J. Kenneth Katzaroff
Hurley Re, P.C.

747 SW Mill View Way
Bend OR 97702

t: 541.317.5505 | f: 541.317.5507
ikkatzaroff @ hurley-re.com | www.hurley-re.com

HURLEY RE

ATTORNEYS AT LAW ' P.C.

Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may contain confidential and privileged
information. Any unauthorized review, use, discourse or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message. Thank you.
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ATTORNEYS

1600 Pioneer Tower
888 SW Fifth Avenue
Portland, Oregon 97204
503.221.1440

Janet E. Neuman Direct Dial; 503.802.5722

Senior Counsel Direct Fax: 503.972.7422
janet.neuman@tonkon.com

August 22, 2014
VIA E-MAIL

Ms. Susan M. Douthit

District Transfer Program Adviser
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301

Re:  Supplemental Comments (#2) on Transfers 11833 and 11834
Dear Ms. Douthit:

On August 4, 2014, I sent a letter on behalf of my clients, Thomas and Dorbina
Bishop, requesting that the Department reopen the public comment period on the above-
referenced transfers. Although I have not received any official response to this request, I
understand that it will not likely be granted. Nonetheless, in the interest of providing the
Department with full information pertinent to its decision on these transfers, I am submitting
these additional comments.

My August 4th request outlined four reasons for extending the comment period. One
reason had to do with the fact that the Department had not yet received the required Land Use
Information Form addressing whether or not the water use in T-11833 was compatible with the
Deschutes County land use plans and ordinances. That form has apparently now been
submitted, and the County "checked the box" saying that the "land uses to be served by the
proposed water uses (including proposed construction) are allowed outright or are not regulated
by [the] comprehensive plan." It is critical for the Department to understand that the County's
decision to this effect is not final, as my clients have today filed an appeal because they believe
that the County's decision is in error. I have attached a copy of this Appeal as Attachment 1.
Thus, the information submitted so far does not embody the final decision as to land use
compeatibility and cannot be relied upon by the Department.

Furthermore, as I noted in my earlier letter, as of August 4th, my clients and their land
use counsel were investigating other activities on the KCDG property (the target location of the
two transfers) that they believed violated applicable land use requirements. In particular, the



Ms. Susan M. Douthit
August 22, 2014
Page 2

Bishops were concerned about three docks that had been constructed on the northerly pond—
including one with electrical service—and activity associated with a planned boathouse on the
water ski lake. Since then, the Bishops learned from the Director of the County Community
Planning Department that a permit should have been applied for before extending electrical
service to the proximity of the northern dock on the northerly pond, and the County official told
the Bishops that his Department would pursue this issue. Apparently, a permit was issued on
August 13, after this matter was called to the County's attention by my clients.

Other recent developments relevant to land use issues include construction taking place
on the water ski lake. A large number of pilings were installed in early August in the water ski
lake, apparently as the foundation for a boathouse and associated boat slips. The developers
initially submitted an application to Deschutes County for building and electrical permits for this
structure (in contrast to no applications for the structures on the northern pond), but then
withdrew the application. Yet, even after withdrawing the application, the developers proceeded
with this work. On August 6, 2014, the Deschutes County Community Development
Department issued a stop work order in a letter to Eric Cadwell of the KC Development Group.
The letter states that the County's "Building Safety Division is aware of work recently performed
on a boat house foundation at or about 19210 Klippel Rd., Bend," that "[t]here are no records of
any Land Use approval or Building permits at that site for any boat house or related structures,"
and that "[n]o further work is to be performed on this site until all required Land Use and
Building Division requirements have been met." I have attached a copy of this document, along
with a photograph of the pilings taken in early August (Attachment 2).

Because of these ongoing land use issues, the Department would be well-advised to take
the Land Use Information Form submitted by the County with a grain of salt.

The August 4th request also discussed my clients' concerns about open public records
requests that could produce documents pertinent to TID's transfers. Since then, we have
received a few documents from TID and Deschutes County, but our request to the Department is
still pending. Although we have not yet received written records from the Department,

Mr. Bishop did visit the Department on August 19th to review at least some of the files in
person. He requested the documents pertaining to T-11833 and T-11834 that would be available
for any member of the public to review. Among the documents that Mr. Bishop obtained in his
review are a few items that cause us concern. Although we already understood that Watermaster
Jeremy Giffin had suggested the storage transfer to TID in the first place, we would still expect
the Department to make an objective, independent evaluation of the transfer application, and to
give due regard to public comment in deciding whether to approve it. But several of the
Department emails give the impression that the Department is promoting the transfer more than
reviewing it. (See copies of emails in Attachment 3.)

T TONKONTORPu»

ORNEYS



Ms. Susan M. Douthit
August 22,2014
Page 3

Mr. Bishop was also dismayed to find in the file for T-11833 an aerial photo containing
handwritten notes identifying "Bishop's residence" and "pond?" (Attachment 4) We assume this
document relates to the email sent by Jeremy Giffin on June 12, 2014, in response to the
Bishops' earlier questions about the validity of justifying water stored in the KCDG northerly
pond as a "bulge-in-the-system" ("BIS"), which I discussed in my July 17th comments. In that
email, after dismissing the BIS concerns about the KCDG pond because of the intervening TID
transfer application, Mr. Giffin went on to say:

"I do however have concerns aver your client Mr. Bishop's property immediately to the
west that has 2 acres of irrigation right and a large pond that is too large to be
considered a bulge in the system when the same calculations are performed. Our records
indicate that Mr. Bishop does not have the required storage right for his pond. It may
also be possible for Mr. Bishop to also do a temporary transfer of water to be in
compliance. I appreciate you bringing these items to my attention and helping resolve
the issues to bring both parties into compliance."

The Bishops acknowledge that the Watermaster has the authority to enforce the BIS
limits on all water users equally. However, to single out the Bishops seems somewhat
retaliatory under the circumstances, and a photo of their residence and pond is irrelevant to
consideration of the District's proposed transfer and has no place in the Department's transfer
file.

) In my earlier comments submitted on T-11833 and T-11834 on July 17, I discussed
extensively the mischaracterization of the KCDG reservoir project as a TID project. For
example, I discussed the lack of TID planning or process concerning these reservoirs as
evidence that this is truly not a District project. In the past several days, my clients have located
additional documents offering further support for this argument. In the past, TID has given
ample notice to its patrons about District activity, as evidenced by several attached documents.
In letters dated November 17 and 18, 2010, TID notified my clients (and other water patrons) of
pipe installation activity near their property. The notices provided details about where the work
would be done, how the work was being funded, and the impacts of the work on the District's
water deliveries, and further invited the property owners along the work area to a meeting with
the District Manager. On July 25, 2012, TID sent a notice about weed spraying activity. (These
letters are included in Attachment 5.)

TONKONTORP..»
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Ms. Susan M. Douthit
August 22, 2014
Page 4

In addition to these direct notices, in the past, TID included information about ongoing
projects in its newsletter, the Tumalo Times.! I have attached several issues of the newsletter to
show the extent of the District's communication with its members in years past about
construction, water management activities, and budgetary issues. (Attachment 6) (See, e.g., the
“Manager's Report" in all five of the attached newsletters, and the "Current Projects" discussions
in August of 2010, February of 2011, and January of 2012.) The August, 2012, newsletter also
contains a notice about District "Property for Sale." In the words of my client, Tom Bishop,
these earlier communications "stand in stark contrast" to the lack of notice and disclosure with
respect to the KCDG project. TID's characterization of the KCDG reservoirs as a District
project is not borne out by the District's conduct.

In fact, KCDG and TID seem to have actively tried to hide pertinent information from
the public. I have attached an email exchange between Eric Cadwell of KCDG and Ken Rieck
of TID dated May 6, 2014. Mr. Cadwell titled his email "Heads-up on Tom Bishop" and closed
it by saying "I would also appreciate it if you could keep this email in confidence. If he knows
that I emailed you, he might stir up even more trouble in other areas." Mr. Cadwell also said in
the email; "this is a contract between TID and KC Development Group. He is not a party to the
contract, so there is no reason to have any say in it. All parties and their lawyers have agreed to
it." When Mr. Bishop made an oral request to see TID public documents pertaining to KCDG,
including a draft of the KCDG/TID contract, pertinent emails, and minutes of prior TID board
meetings, Mr. Rieck denied the existence of any such documents. Mr. Bishop then submitted a
written request for relevant documents, and he was given only some mapping information. It
was only after the Bishops' attorney, Jennifer Bragar, submitted a series of written public records
requests, beginning on May 9, 2014, that this email, the draft contract, and other documents
came to light, revealing Mr. Rieck's misrepresentations.

My July 17th comments also pointed out that the transfer applications did not include
sufficient information for other water users to determine the impact and injury to their water
rights. My earlier comments already discussed this issue in some detail, pointing out the

! The District no longer publishes the Tumalo Times, and instead apparently relies primarily on its
website to communicate with its water patrons. However, the website contains considerably less
information than the newsletter did. The website does not contain any link for information about current
projects. Minutes of the District Board meetings are available, as is the date of the next Board meeting.
Apparently, the agenda for thé next upcoming board meeting is posted about a week before the meeting,
but the agendas for past meetings are not posted. The only references I could find to KCDG were in the
Minutes of the April, May, and June 2014 Board meetings. The first mention that the KCDG project
involved the contemplated change of place of use for TID's water storage was in the April Minutes;
however, these Minutes were not made available to the patrons and the public until after the May 13,
2014 Board meeting.

TONKONTORP.»
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information gaps about how these new reservoirs will be managed to assure that other water
users are not deprived of their lawful deliveries, and further pointing out the degree to which
TID has abdicated control to KCDG over a portion of the District's water, thereby elevating one
water patron in the District over all the others. The Bishops are not the only water patrons and
District residents concerned about the impacts of the KCDG transaction on the District's
operations and on the water users themselves. I have attached several letters and emails received
by TID from concerned water users seeking information about the impacts of this project.
(Attachment 8) These concerns and queries have not been addressed.

We have also raised the issue of injury to the drinking water source serving the
Bishops and the other residents of the Klippel Acres Subdivision. Attachment 9 contains two
photographs supporting this concern. The first photo shows one of the two wells operated by
Klippel Water, Inc. This well, and the other KWI well, are located within approximately 300
feet of the southerly end of the water ski lake. These wells serve as the sole source of domestic
water for approximately 27 homes. The second photograph shows the steep slope of the water
ski lake's sides. This lined lake, with very steep side slopes, will capture rainfall that would
otherwise seep into the ground and reach local aquifers supplying KWT's wells and other
domestic wells in the vicinity.

It is incumbent on the applicant to provide—and the Department to require—sufficient
information for the Department to fully evaluate a transfer under a "no injury" test. The transfer
application does not explain how the reservoirs owned, operated, and controlled by KCDG will
be integrated with the TID facilities, and how TID will assure that the priorities of its water
patrons and residents are honored. It thus falls to the Bishops and others to try to determine
these impacts in a vacuum. The following description of how the system works has been
provided to me by Mr. Bishop; location and distance estimates are his. As I understand the
situation, TID diverts water from Tumalo Creek and/or the Deschutes River into a TID pipeline
that runs north along the property line between the KCDG property (Tax Lot 828 on the
enclosed map) and the Bishops' and their neighbors' property (Tax Lot 2500 and neighboring
lots) (Attachment 10). The pipeline continues northwesterly to the Upper Tumalo Reservoir. At
a point approximately 30 feet north of the southwesterly corner of Tax Lot 828, water is diverted
from the TID pipeline and piped a distance of about 25 feet to the east, where it enters a double
head-gate. One of the two head-gate chambers provides water to several District patrons
(between 4 and 7, approximately) whose property lies east of KCDG's property. The other head-
gate chamber apparently delivers water to the KCDG property. Under the terms of the
KCDG/TID transaction, KCDG can now take delivery at that point of 108 acre feet of water that
would otherwise "belong" to the Upper Tumalo Reservoir under Certificate 76684 and all of the
irrigation water that is appurtenant to KCDG's parcels under Certificates 74146 and 74147.
Furthermore, we understand that KCDG personnel now hold the head-gate keys.

TONKONTORP..»
ATTORNEYS
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There are a number of TID patrons whose diversion points are "downstream" of KCDG
along the TID pipeline, including the Bishops. The Bishops have an earlier priority date than
KCDG. Yet we still have no evidence that there is any way that KCDG can release water to
these senior users, to junior users further along the pipeline who would receive that water but for
the change in storage location, or to TID's Upper Tumalo Reservoir, pipelines, or other facilities.
Equally important, the contract terms do not require KCDG to do so or give TID the ability to
access the water except in cases of drought or emergency, without any definition of these terms
or-of the mechanism by which this access would be enforced. My clients and other water rights
holders are thereby injured.

Finally, I want to supplement my earlier comments in one more respect. My July 17th
injury discussion also raised questions about the impact to TID's fiduciary and financial duties to
its water patrons from giving up control of a portion of its water to KCDG. In further support of
those arguments, I have attached a copy of a Line of Credit Trust Deed ("Trust Deed") given by
KC Development Group LLC ("KCDG") to Carlton M. Cadwell in exchange for a line of credit
of 4.2 million dollars. (Attachment 11) (The Trust Deed was later modified by a Modification
of Line of Credit Trust Deed, but that document maintains all of the terms of the original Trust
Deed except that it adds additional real property.) Section 1 on page 2 of the Trust Deed says
that in exchange for the loan, KCDG

"grants, bargains, sells, conveys, assigns and transfers to the Trustee, in trust, for the
benefit and security of Beneficiary [Cadwell] with power of sale and right of entry and
possession, all of Grantor's [KCDG's] right, title, interest in the Trust Property fogether
will all of the improvements now or hereinafter erected on the Trust Property and all
easements; rights; appurtenances; rents; royalties; mineral, oil and gas rights and profits;
water rights; and all fixtures now or hereinafier a part of the Trust Property. .. ."
(Emphasis added.)

By ceding control of a portion of its water to KCDG, TID has allowed this improper
encumbrance to attach to water and water rights that belong to its patrons, to the further injury of
the District and its members.

TONKONTORP..»
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For the reasons discussed in these comments, as well as our previous comments
dated June 23, 2014, July 17, 2014, and August 4, 2014, the Bishops urge the Department to
deny Transfers 11833 and 11834.

Sincerely,
e

Janet E. Neuman
Senior Counsel

JEN/jeh
Enclosures

copy w/enc: 'Tom and Dorbina Bishop (by e-mail)

Jennifer Bragar (by e-mail)
Dwight French (by e-mail)

037351/00001/5829529v1
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Please reply 1o JENNIFER BRAGAR
jbragar@gsblaw.com
Telephone 503 553 3208

August 21, 2014
BY HAND DELIVERY

Hearings Officer

Deschutes County Planning Commission
117 NW Lafayette Avenue

Bend, Oregon 97701

Re:  Notice of Appeal
Appellants: Thomas and Dorbina Bishop, Trustees
File No 247-14-000238-PS

To the Hearings Officer:

We represent Thomas and Dorbina Bishop, Trustees of the Bishop Family Trust. The
Bishops live at 63382 Fawn Lane, Bend, Oregon, and are personally members of the Tumalo
Irrigation District (“TID” or “District”) and residents of Deschutes County. This letter is
submitted in support of the Bishops® appeal of the Community Development Director’s decision
for File Number 247-14-000238-PS, the Land Use Compatibility Statement (“LUCS”) to allow
the District to transfer in place 108 acre feet of Tumalo Creek water from Tumalo Reservoir to
property owned by Harris Kimble, Eric Cadwell and/or the KC Development Group, LLC
(collectively, “KCDG”) located at 63560 Johnson Road, Bend.!

Please note that in accordance with the appeal application requirements color Exhibits B,
G and S have a blue separation sheet after which black and white copies of the color exhibits are
inserted.

L Executive Summary

The County Planning Director issued a LUCS finding compatibility of TID’s proposed
change in water storage location based on TID’s assertion that the new location for the water
storage - two reservoirs located on KCDG’s property - are “existing irrigation systems” operated
by the District. The conclusion was based solely on the application materials submitted by TID

' The property is further identified on the County Assessor’s Map 17-11-13 as Tax Lots 828 and 824.
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that merely cite to Deschutes County Code (“DCC") 18.60.020.1 and 18. 120.050% and follow
those citations with the conclusory remark, “We read these provisions to mean that Tumalo
Irrigation District is legally entitled to proceed with this improvement to our system without
Deschutes County land use review.” See Exhibit A. However, the District provides no factual
information to support the claim that DCC 18.60.020.1 authorizes the newly constructed
reservoirs by KCDG.

The Planning Director’s decision to issue the LUCS must be reversed because, among
other things, the decision does not address all the applicable criteria, including the site plan and
design review requirements of the Landscape Management overlay zone and the County’s
Comprehensive Plan Goals for rural residential areas and wildlife areas.

Further, the Planning Director erred in his conclusion that the reservoirs are permitted
uses under DCC 18.60.020.1 because the District has not satisfied that such containment areas
are “existing irrigation systems operated by an Irrigation District.” Instead, the reservoirs are
newly constructed containment areas that are owned and operated by the private property owner
- KCDG for purposes unrelated to irrigation.

The LUCS decision fails to recognize that the County must subject the use of these
reservoirs to conditional use approval. The purpose of the reservoirs is to create a private
recreational facility that requires a conditional use permit. The combination of the reservoir
construction with the construction of the unpermitted westerly road and stockpile of gravel on
the subject property demonstrate that the property is being used for a cluster or planned unit
development that also require conditional use approval under the County Code.

IL. ct un

The following information provides a brief description of the two reservoirs located on
the KCDG property and KCDG’s unpermitted construction activity and use of the subject
property.

A. KCDG property characteristics.

The subject properties, identified on County Assessor’s Map 17-11-13 as Tax Lots 828
and 824, are zoned Rural Residential (*  -10”) with Wildlife Area Combining Zone (*WA™)
and Landscape Management Combining Zone (“LM”) overlays. Prior to KCDG’s unpermitted
installation of the two reservoirs, the only existing District owned and operated irrigation system
was located along the perimeter of Tax Lot 828 where the TID pipeline (formerly canal) is
located. Tax Lot 824 contained absolutely no TID irrigation system until installation of the
reservoir constructed for use as a water ski lake.

2 We agree with the County Planning Director’s decision that DCC 18.120.050.C is not applicable to this LUCS.
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B. KCDG’s unpermitted construction activity and use of the subject property.

Since a picture can be worth a thousand words, I direct your attention to the enclosed
photographs (Exhibit B). Some of these photographs were taken by my client, Tom Bishop;
others were taken by his son, Gene Bishop, and others by one of his neighbors. Taken from May
to August 2014, the photographs show the construction of two substantial reservoirs on land
owned by KCDG on land immediately adjacent to the Bishops’ property. The photographs
illustrate the scale and speed of this project and set the context for this appeal.

In only a few months, from early spring to the beginning of July, KCDG built and filled
two large water storage facilities without any meaningful public review of the project. KCDG
does not have a water permit that allows construction and fill of the reservoirs, nor does it have
any land use approval for the developmerit of the property. KCDG constructed the ponds on
property formerly used for mining rock. That property is now zoned for rural residential (RR-
10) use with wildlife management and landscape management overlays.> Although the LUCS at
issue here purports review the reservoirs as part of an irrigation system, KCDG publicly
disclosed its intent to construct water ski lakes to serve a cluster or planned development See
Exhibit D containing documents that Harris Kimble has circulated to potential investors.* In the
attached video, Brianna Caldwell, a member of KCDG, acknowledges that the water ski lake will
serve a pnvate residential development and that the boats from the water ski lake will have noise
1mpacts See Exhibit E. In addition, Harris Kimble, in the context of tesnmony tq TID
regarding the reservoirs, acknowledged that KCDG plans to use the reservoirs for water skiing,
See Exhibit F, an excerpt of TID’s May 13, 2014, Board Meeting Minutes. One of the reservoirs
(identified as the northerly pond in photographs B-1 and 2) is intended as a recreational fishing
pond to serve KCDG’s proposed housing development, The other reservoir (identified as the
water ski lake in photographs B-8 through 17) is intended and designed for use as a water ski
lake serving the development.

Without notice, a dozen or more heavy construction vehicles operated in full shifts for
several weeks to construct these facilities, excavating, filling, and moving tens of thousands of
cubic yards of material to create the reservoirs. In connection with the construction of the
reservoirs, KCDG also constructed an unpermitted road along the westerly side of Tax Lot 828,
and is storing mined aggregate resources on the property.® Photographs of the stored gravel and
the unpermitted road area are included as’Exhibit G. All of this activity was carried on without
any review or approval other than a one-month rock crushing permit from Deschutes County.

3 Although the property was mined, the Oregon Department of Geology and Mineral Industries deemed the

reclamation of the site complete. The property was rezoned to RR-10 by Harris Kimble on November 9, 2007. See
Exhibit C.

% The Bishops are aware that KCDG"s initial layout shown in the map in Exhibit D is likely outdated, but the
depiction provides & roadmap of the development plans for the subject property.

% This video was broadcast on June 4, 2014, See the website printout accompanying thé MP4 file of the video in
Exhibit E,

¢ The unpermitted road stretches approximately 1,500 feet along the westerly side of the water ski lake,
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During construction, tens of thousands of gallons of water were pumped from a well on the
property into an elevated water tank, and then used to fill tanker trucks for dust control and other
construction purposes (see photographs B-3 and 4). The northerly pond was filled with water
during May and the water ski lake was filled to a low level beginning in the last week of June.

On numerous occasions during construction, the Bishops contacted Deschutes County
officials, TID’s management, the Oregon Water Resources Department (OWRD), and District 11
Watermaster, Jeremy Giffin, to object to the project’s proceeding without any land use or water
use approvals. The Bishops also attended District Board meetings to register their objections -
both substantive and procedural - to the District’s entering into a contract to convey water to
KCDG. In spite of those objections, a parcel of land that consisted mostly of naturally vegetated
ground in a winter wildlife migration zone a few months ago now contains two large artificial
water bodies covéring approximately 20 acres. KCDG also constructed an unpermitted westerly
road and stockpiled rock and gravel through unpermitted mining activity in connection with the
construction of the reservoirs. My clients are astounded that these reservoirs have been
completely built and filled, with resultant damage to the wildlife habitat and landscape - all
without public review.

Although TID characterizes the water bodies as reservoirs, KCDG has already put the
northerly reservoir to recreational use. On August 3, 2014, the Bishops witnessed several people
using the northerly reservoir for recreation - with kayaks and a paddle board afloat and in use on
the reservoir. On consecutive weekends at the end of July, other project neighbors also observed
recreational activity on the northerly reservoir.

Based on this overview of the construction and development of the reservoirs, the
following discussion describes the errors in the County Planning Director’s issuance of the
LUCS to OWRD finding that the reservoirs are compatible with the County’s Comprehensive
Plan and Zoning Ordinance.

1. he Planning Director Did Not Addres icable Criteria When He Issued
the LUCS

Under OAR 690-005-0010 - 0060, Oregon Water Resources Department (OWRD)
requires the applicant for a water storage transfer to obtain a LUCS to ensure compatibility with
the County’s acknowledged Comprehensive Plan. See Exhibit H. Under OAR 690-005-
0035(4), OWRD cannot approve a proposed water use unless it is allowed outright or does not
require discretionary land use approvals.

Under ORS 197.763(3), land use notices are required to list all the applicable criteria. In
the Notice of Decision the County lists the applicable criteria as the Deschutes County Code
(DCC) - Ch, 22.16, Ch. 18.60, Ch. 18.88, and Ch. 18.120. However, as set forth above, the
subject property is subject the LM overlay. Moreover, DCC Ch. 18.84 also applies. The
Hearings Officer must reverse the Planning Director’s decision because it did not examine all of
the applicable criteria.
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As set forth in DCC 18.84.050.A, the LM’s site plan and design review requirements
apply to all new structures. Under DCC 18.04.030, a structure is defined as follows:

“‘Structure’ means something constructed or built having a fixed base on, or fixed
connection to, the ground or another structure.”

The reservoirs are structures because they have a fixed connection to the ground as shown by the
lining of the reservoirs in the pictures attached as Exhibit B-8, 11 and 15. However, the County
did not subject the reservoirs on KCDG’s property were not subject to the County’s LM review.
Therefore, it is impossible for the County to determine whether the use is compatible with the
County’s Code and the LUCS cannot be issued.

Moreover, the County makes no mention of the County’s Comprehensive Plan goals and
policies. The Comprehensive Plan at Table 2.7.2 lists mule deer as a species sensitive to human
disturbance and shows a declining population. Although the County decision acknowledges that
the entirety of the subject property is subject to the WA overlay, the reservoirs have not been
analyzed for their impact to mule deer. At Section 2.6 of the County Comprehensive Plan, the
wildlife goals are set forth, including Goal 1 to “[m]aintain and enhance a diversity of wildlife
and habitats.” The WA overlay was adopted to implement the County’s Goal 5 obligations, and
the overlay therefore, requires that development be analyzed against impacts to deer. As set
forth below, the reservoirs are not permitted uses under DCC 18.60.020. and the County’s
decision is out of compliance with the Comprehensive Plan’s goal to protect deer habitat and
obtain an April adult mule population of 18,7000 [sic.] mule deer. See Comprehensive Plan,
Ch.2,p. 52.

Further, under Section 3.3 of the Comprehensive Plan, the County has adopted policies
related to rural housing lands. Goal 1 states that the County will, “[m]aintain the rural character
and safety of housing in unincorporated Deschutes County.” The Planning Director’s LUCS
determination does not address these criteria, and it is impossible to do so as rural residential
areas were not intended to house private reservoirs.

IV.  The Planning Director Erred in His Conclusion That the Reservoirs are Permitted Uses
Under DCC 18,60.020.1

DCC 18.60.020.1 lists as uses permitted outright, “[o]peration, maintenance, and piping
of existing 1mgatlon systems operated by an Irrigation District except as provided in DCC
18.120.050."" Therefore, to qualify as a permitted use under this section, 1) the reservoirs must
be “existing irrigation systems”; 2) the District must operate the existing 1mgat10n systems; and
3) the use of the property by the District must be operation, maintenance and/or piping.

?  The only other permitted use that TID could qualify for is under DCC 18.60.020.B as a utility facility necessary

to serve the area including a water supply. However, under DCC 18.04.030, a utility facility must be owned by a
public, private or cooperative water company. Therefore, TID could only qualify the reservoirs as utility facilities if
it exercised its eminent domain authority under ORS 545.239.
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A. TID’s Agreement with KCDG does not transform the reservoirs into “existing
irrigation systems operated by an Irrigation District.”

The applicant inaccurately and disingenuously characterizes this proposal ta move water
to the KCDG reservoirs as a Tumalo Irrigation District project. This is a KCDG project, first
and foremost. KCDG owns the land.and the reservoirs and has, for some time, planned to build
a luxury housing development on the site. Several years ago, these developers approached
Jeremy Giffin, District 11 Watermaster, about obtaining a permit to construct ponds on the
KCDG property, as part of its long-term development plan. KCDG decided not to apply fora
water right, but to pursue obtaining water from the Tumalo Irrigation District instead. In fact, we
understand that it may have been Mr. Giffin himself who suggested that the developers contact
the District for water; in any event, it was not the District who approached KCDG about storing
district water, but the other way around.

The District did not independently propose to move water from Upper Tumalo Reservoir
to the KCDG property to serve District needs. The District did not look for alternative water
storage facilities or locations. If the District had been truly interested in seeking out new storage
Facilities, as a matter of legitimate irrigation district business, it would have been proper for it to
include the proposal in the regular district planning process, to discuss the needs with its
members, to investigate alternative ways of meeting the needs, and to seek competitive storage
proposals from its water users, other property owners with available land, or existing reservoir
owners and operators. The District did not do any of those things, in spite of specific requests to
do so from the Bishops and others.?

The District completed two detailed and thoughtful Water Management and Conservation
Plans in 2000 and 2005. See Exhibits K and L. These plans assessed water losses throughout
the imrigation system (estimated at 60-70% historically), analyzed several alternatives to better
manage and conserve water, and set forth a detailed plan to pipe all of the District’s canals to
eliminate most of the system’s water loss. The Plans noted evaporation and leakage losses from
Upper Tumalo Reservoir, but did not proyose reducing the volume of water stored there or
moving storage away from the reservoir.

¥ See Public Contract Notice, Exhibitl. The Bishops and other district water users told the District that if it really

wanted to find another location to store Tumalo Reservoir water, it should open the process to offers or bids from
other property owners and take the offer that would maximize the financial return to the District (which in tum
would benefit the members). Such considerations would have allowed the District to avoid the substantial risks
(including potential tort liability) and uncertainties of having its water storage under control of a private party or the
party’s possible successors in interest - such as a future homeowners’ association, or the Beneficiary of the Line of
Credit is secured in part by KCDG's improvements to the subject property and water rights. See Exhibit J.

®  The initial plan, prepared in 2000, included a brief discussion of reconstructing the Upper Tumalo Reservoir or

storing water elsewhere within the pipe network, but in a very limited context, relating only to the prospects for
storing water during peak demand periods in order to lessen the impact on other irrigation districts of TID's varying
rates of diversion from the Deschutes River. The Plan dismissed these alternatives and instead suggested
approaching the North Unit lrrigation District about adjusting its own operations to deal with the river flow
variations expected after full implementation of TID's conservation project; this discussion apparently took place
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It was not until quite recently that the District began to describe the KCDG ponds project
as if it were actually a district project. Ina June 19, 2014 letter to Deschutes County, the District
Manager, Ken Rieck, said that the District “has decided to move its Regulation Pond storage to a
site upstream from our current in-district storage at the Tumalo Reservoir.”'? Mr. Rieck refers to
the new site only as the “Klippel Acres Mining Pit.” The letter makes no mention of KCDG or
its plans for the ponds and the intended surrounding development, except by way of copying the
letter to “Liz Dickson, attorney for KCDG, LLC, underlying property owners of new site.” Nor
did the District, when it submitted its LUCS application on August 4, 2014, mention KCDG's
application for a permit to build a boathouse and boat slip that were later withdrawn, or the fact
that KCDG moved forward with construction of the unpermitted boat house and the County
issued a related stop work order. See Exhibit M. The June 19, 2014 letter, included in the
complete application, claims that “Tumalo Irrigation District is legally entitled to proceed with
this improvement to our system without Deschutes County land use review . . . .” notwith-
standing the fact that the District neither owns nor leases the land, and will not own or operate
the reservoirs. Mr. Rieck cites to DCC 18.60.020.1 which allows “operation, maintenance, and
piping of existing irrigation systems operated by an Irrigation District . . . .” as an outright use in
a rural residential zone. (Emphasis added). Describing KCDG’s extensive pond construction
project - most of which was completed before the TID Board approved the Agreement with
KCDG at its June 10, 2014 meeting - as part of the District’s existing irrigation system is
disingenuous and misleading at best, and just plain false at worst.

Notably, Tax Lot 824, where a majority of the water ski reservoir is located contained no
TID facilities prior to construction of the reservoir. The only TID facilities associated with Tax
Lot 828, prior to construction of the reservoirs, was the TID canal/pipeline that runs along the
western perimeter of the lot. As the Planning Director’s decision on this LUCS concludes, the
application does not propose to pipe existing canals and ditches, so there is no existing irrigation
system on the subject property. This attempt to shoehorn in two enormous reservoirs under the
guise that such containment areas are somehow extensions of the pipelines that deliver irrigation
water to rights holders as “existing” District irrigation systems is a ludicrous stretch of the
imagination. Further, as discussed below, the District has essentially ceded its control of the
water stored on KCDG’s property to KCDG, and thus does not operate the reservoirs.

In fact, when the TID Board discussed the KCDG Agreement at its meetings on May 13,
2014, and June 10, 2014, the tenor of the discussion was considerably different. The project was
not discussed as a District project, but rather the Board emphasized the fact that KCDG and the
Watermaster had brought the proposal to the District.!! In contrast, when TID does have a

and was favorably received. Tumalo Irrigation District, Water Conservation Plan, pp. 5-5 - 5-6 (July 16, 2000). The
2005 Update noted the evaporation and seepage losses from the reservoir, but contained no further discussion about
the reservoir. The discussion about storage during peak demand periods did not appear at all in the later Plan.

| etter from Ken Rieck to Nick Lelack, Deschutes Counfy Community Development Director, June 19, 2014,
included in Exhibit A.

" Tom Bishop attended the May 13th meeting and Gene Bishop attended the June 10th meeting, along with a

Garvey Schubert Barer lawyer, who took careful notes on the entire discussion, except the Executive Sessions. At
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project that affects the customers and members of the District, it provides extensive notice and
publication about such projects. For example, in 2010, the District provided notice about a pipe
that it installed in place of open canals and held meetings in regards to the project; provided
frequent updates about projects in the Tumalo Times; and in 2012 even provided mailed notice
of spraying weeds along the pipeline canal. See Exhibit N with copies of these notices and
issues of the Tumalo Times attached. The only notice of the KCDG reservoirs was in a brief
agenda entry of the May 13, 2014 TID Agenda packet, with no mention that TID was involved in
the project, aside from the cryptic reference to “KC Development (Kimble) Contract and
Transfers approvals.” See Exhibit O. It was the Bishops who exposed the purpose of transfer of

the \lf;ater storage right to KCDG to allow KCDG to build its private reservoirs for recreational
use.

The Agreement that TID authorized at its June 10, 2014 Board meeting, does not even
describe this as a District project, saying instead: “Whereas KCDG desires to assist in storing
108 acre feet of water (the “Stored Water™) currently stored at upper Tumalo Reservoir, on its
property... and [w]lhereas TID is willing to allow KCDG to hold the Stored Water . .. " See
Exhibit Q. Furthermore, the District points to its lack of ownership of the project to support its
position that the public contracting laws do not apply to its transaction with KCDG.'* The
District cannot have it both ways.

Instead of investigating available storage options and determining the best alternative for
the District and its members, the District entered into a lopsided deal brought to it by KCDG.
The Agreement approved on June 10, 2014, by the District’s Board allows KCDG to také control
of stored water belonging to the District and convert it to the developers’ own private benefit.

As noted, to begin with, the Agrecment recites that KCDG desires to store water and the District
is willing to allow KCDG to hold the stored water. The District agrees to use a district
temporary transfer to move water to KCDG’s ponds, to renew the temporary transfer on an
annual basis as needed, and eventually to request a district permanent transfer. KCDG agrees to
pay the District $50 an acre foot per year for the stored water (for a total of $5,400 annually), as
well as to cover all of the costs of the transfer applications, and to submit final proof of the
permanent transfer to the Department by March 1, 2018, in support of the issuance of a new
certificate. The price to be paid to the District is far below the market value for KCDG’s use of
the water.

the May meeting, after taking some public comment from Mr, Bishop and others, the Board tabled consideration of
the contract. At the June mesting, the Board Chair said only that KCDG's lined reservoir would be superior to the
Upper Tumalo Reservoir, and that the District had explored other potential storage sites, without providing any
support for that statement. The Board approved the contract with only minor modifications to the version it
considered in May.

"2 Although a brief discussion of the KCDG transfer is found in the April 8, 2014 TID Board Meeting minutes,
these minutes were not publicly available until after the May 13, 2014 meeting, See Exhibit P.

¥ Agreement, supra nots 8, at p. 1, Recitals.

' See June 30, 2014 email from Bill Hopp responding to the Public Contract Notice, attached heieto as Exhibit R.
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The Agreement does not explicitly state that the water in the ponds will belong to the
District and/or its members, or will be subject to the District’s exclusive management and
control, as the water in Upper Tumalo Reservoir is now. KCDG agrees to grant the District an
easement across KCDG’s property, but only “for the purpose of examining the Ponds to assure
itself of compliance by KCDG to this Agreement.” The Agreement provides that “TID reserves
the right, in the event of drought or other emergencies, to pump out the Stored Water in the
Ponds on KCDG’s Subject Property for use by TID for as long as the drought or other
emergency remains in effect.” These provisions clearly limit the circumstances under which the
District can access and use its water once it is on KCDG’s property. If KCDG defaults on the
Agreement, the District’s only remedy is to start another transfer proceeding to try to move the
water back to Upper Tumalo Reservoir or another location.

The Agreement does not contain any description of the “plumbing” by which the District
can access the ponds and the stored water to provide it to other District users as appropriate. All
of the on-site construction to date has been in aid of getting the water to KCDG’s property and
into the ponds. See photographs at Exhibit S. My clients and other neighbors have not seen
evidence of any pipes or other means of getting the water out of the ponds to other District lands.

In addition, two sets of provisions in the Agreement are particularly troublesome and are
discussed here to evidence that the construction of the reservoirs cannot be considered existing
irrigation systems, or District operated containment areas. The reservoirs are intended to receive
more than the 108 acre feet of stored water because KCDG will also hold and use irrigation
water in the reservoirs.'* Paragraph 2 on page 1 of the Agreement says, in full:

“TID will permit KCDG to store 108 acre feet of water in the ponds located on the
Subject Property described in Exhibit A, particularly in the ponds (the “Ponds™)
described in “Exhibit B,” . ... (TID shall also deliver surface irrigation water to
Subject Property, which water shall pass through the Ponds but shall not be stored
on the Subject Property, or in the Ponds, and such additional delivered water shall
be used for irrigation in accordance with other irrigation rights held by KCDG, and
not the subject of this Agreement.)”

This provision of the Agreement is at the very least confusing, and very likely misleading. How
will KCDG assure that the irrigation water passes through the ponds without being stored there?
Prior to the District’s approval of the Agreement with KCDG on June 10, 2014, and prior to the
submission of the District’s two transfer applications on June 11, 2014, KCDG had already filled
the northerly pond. KCDG apparently claimed a right to do so by permission of Watermaster
Jeremy Giffin to store irrigation water as a “bulge-in-the-system” (“B1S”).!® The northerly pond
has a capacity of approximately 41 acre feet. After several communications and complaints to
Mr. Giffin on behalf of the Bishops about the water being stored on site, Mr. Giffin investigated;

15 See Water Transfer Application T-11834 attached as Exhibit T.

It does not appear that much irrigation, if any, is actually occurring on KCDG’s property during this season,
thus eliminating any justification for storing water as a BIS.

16
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he confirmed in a June 12th email that KCDG was storing more water than the 18.25 acre feet
that he would allow as a BIS.!” However, he also said that, as of June 11, he had received the
District’s transfer application to move water into the ponds, and therefore the BIS issue was no
longer a concern, since the District was allowed to “operationally” move the water once it had
submitted the application. In addition to our general concems about this sequence of events, and
about whether the BIS concept properly applied at all to KCDG, we question how the BIS
concept will be integrated with this provision of the Agreement. KCDG has already abused the
BIS concept once; what is to prevent it from doing so again? It seems very likely that KCDG
will in fact hold its irrigation water in the ponds, contrary to the Agreement’s terms.'s

The second set of provisions of concern includes language in paragraphs 7 and 8 of the
Agreement. These two provisions make it clear that the transfer of storage rights and the transfer
of irrigation rights are interrelated. Before the District will request (on KCDG's behalf) a
permanent transfer of the storage rights to KCDG’s property, KCDG must fill the ponds with
108 acre feet of water and complete a transfer of the irrigation rights now associated with the
land under the ponds. Paragraph 8 says, in part, “If water is available and KCDG fails to store
the acre feet of water authorized for storage pursuant to the new storage water right certificate
given by OWRD for a period of 5 irrigation seasons, fails to beneficially apply water to land with
the water rights to be serviced by said Ponds for a period of 5 years, .. . then TID may proceed
under ORS chapter 540 to have the water storage rights removed to another location.”
(Emphasis added.) It would certainly seem that as far as KCDG and the District are concerned,
KCDG will use the ponds to store both Upper Tumalo Reservoir water and irrigation water from
Tumalo Creek and other sources. ’

Why does this matter? First, these provisions further demonstrate that this is a KCDG
project, and not a project for the good of the District. KCDG will exercise complete discretion
and control over how it manages the ponds, as long as KCDG “uses” all the water provided to it
under the Agreement.”” The ponds will undoubtedly be operated for KCDG’s benefit first and
foremost, not for the benefit of the District or its other members. The Bishops and other water
users will be injured by giving KCDG control over so much of the District’s water, as further
discussed below. These provisions also illustrate the impropriety of reviewing this project under
the assumption that the irrigation system is “existing” or “operated by an Irrigation District.”

7 On June 12,2014, Mr. Giffin reported in an email to Jennifer Bragar and Janet Neuman that KCDG could only
store 18.25 acre feet as a BIS. '

18 Even if some small amount of irrigation were permitted as an agricuitural use by KCDG, the amount would be
much less than the size of the reservoirs. Further, the agricultural use of the water is also subject to a water right
transfer - T-11834, and cannot be a permitted use until OWRD approves such transfer. Moreover, the location of
such irrigation water is subject to the site plan and design review under the LM zoning overlay.

' In fact, the Bishops and their neighbors understand that the District gave KCDG the “keys” to cantrol the
diversion structures to direct water onto KCDG’s land, even though these diversions also control and/or affect water
to which other users are entitled, and even though District employees are supposed to be the only ones with the
ability to lock and unlock diversians, but we have not confirmed this claim with the District, however.
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To call this project simply a change in place of use for some of the District water
currently stored in Upper Tumalo Reservoir to an existing irrigation system operated by the
District completely obscures the true nature and purpose of the project. The use of the property
is not TID’s operation, maintenance or piping of an existing irrigation system that is allowed
under DCC 1860.020.1. Rather, these reservoirs are new construction performed by KCDG for
the benefit of KCDG.

B. The reservoir: “exigt” as irrigation systems until QWRD approves the

water transfer.

Under DCC 18.040.040, “existing” is defined to mean “existing at the time of
application.” As a matter of land use, a use cannot occur without the requisite parts available to
accomplish a use. In this case, the reservoirs cannot exist without water. KCDG cannot obtain
water without a water storage right transfer. The water storage right transfer cannot be approved
by OWRD until the County issues a LUCS. Therefore, the District cannot claim that the
reservoirs are existing irrigation systems, in accord with the term existing as defined by the
County code.

Further, OWRD requested a LUCS because the KCDG reservoirs are npew containment
areas. The applicability.of the LUCS requirement is set forth in OAR 690-005-0025(3) and
subsection (c) describes that a LUCS is required for all water rights transfers that involve the
placement of new impoundment structures.”® In fact, OWRD’s District Transfer Program
Advisor, Susan Douthit, described, “Because this change, unlike typical temporary district water
rights transfers involves structural changes and/or the creation of new facilities, . . .” a LUCS is
required, See July 18, 2014 letter from Susan Douthit to TID attached hereto as Exhibit U.
Thus, new reservoirs requite the County to consider whether such uses are compatible with the
Comprehensive Plan and local land use regulations. The reservoirs are not existing irrigation
systems and do not qualify as TID operated systems. Therefore the County cannot rely on TID's
claim that the reservoirs are the District’s irrigation systems and the County cannot issue the
LUCs.

V. ust Subject t S i onditi

2 OAR 690-005-0025 provides,

“The provisions of OAR 690-005-0010 through 690-005-0060 apply to actions taken by the Department
pursuant to the following land use programs: * * *

(3) Water Right Transfers (OAR Chapter 690, Division 15) except for those:

(a) Where existing and proposed water uses would be located entirely within lands zoned for exclusive
farm use as provided in ORS 215.203 or within irrigation districts;

(b) Which involve changes in place of use only;

(c) Which do not involve the placement or modification of structures including but not limited to water
diversion, impoundment, or distribution facilities, water wells, and well houses; and

{(d) Which involve irrigation water uses only.”

OWRD also required the LUCS because the water storage right does not involve solely irrigation water uses
under OAR 690-005-0025(3)(d).
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For some unknown reason, TID is willfully aiding KCDG in its attempt to sidestep the
public review process for conditional use approval by providing a post-hoc justification that the
reservoirs are irrigation systems operated by the District.?' But, the disclosure by the property
owners to build a water ski lake and fishing pond as centerpieces of a cluster or planned
development, coupled with KCDG’s full control over the reservoirs, and KCDG’s activities since
the northern reservoir has been completed defines the uses of the property as conditional uses
under DCC 18.60.030. The Hearings Officer must stop the flagrant misinterpretation of its land
use laws to provide for meaningful public review of nonresidential uses. See DCC 18.60.010.
The rural residential character of this neighborhood as a quiet, serene, gateway to the wilderness
will be lost if all that a private property owner has to do is hire a bulldozer and ask for
forgiveness and ratification later.

A, The reservoirs are conditional use recreational facilities under DCC 18.60.030.G.

In addition to the self-described intent of KCDG to build a cluster development with a
water ski lake centerpiece and accompanying fishing pond in the northern reservoir, the Bishops
and several neighbors have already witnessed an abundance of regular recreational activities in
the northern reservoir. On August 3, 2014, the Bishops observed several people on the northern
reservoir in what appeared to be inflatable kayaks and a paddle board. On consecutive weekends
at the end of July, other project neighbors observed the same kind of activity, including an
outdoor party that centered on recreational use of the reservoir. This continued use of the
northern lake for recreation, and the high likelihood that KCDG intends to start water skiing as
soon as the larger reservoir is completed requires the County to deny the LUCS until KCDG
applies for conditional use approval for its recreational use. Significantly, under DCC
18.88.040.B.7, the wildlife overlay prohibits recreational facilities in deer winter ranges.? Yet,
the County did not even mention the wildlife issues in its review.

B. The reservoirs, construction of the westerly road, amjl on-site storage of rock piles
are parts of KCDG’s cluster or planned development that require conditional use
roval under DCC 18.60.030.E or I'.

2 The OWRD Land Use Information Form requires that the applicant, TID, fill out information boxes to reflect

the proposed land use, the source of water, and the intended use of the water. See Exhibit V, page 2. All of these
sections are inaccurate. The proposed land use, as set forth above is for recreational use, not for storage as shown on
the form. TID described the source of water on the form as “reservoir/pond.” However, it is impossible to
physically move water from the Upper Tumalo Reservoir to the new reservoirs. Instead, the source of water is
actually Tumalo Creek. Last, the intended use of water is first and foremost recreation instead of “storage” as
indicated on TID's application form. Notwithstanding these misrepresentations, the County Planning Director
signed off on the form. See Exhibit V, page 4. But due to the inaccuracies included on the form by the applicant,
the LUCS cannot be approved.

2 This prohibition is ne surprise given the County Comprehensive Plan’s recognition that uses that generate
noises and cause habitat alteration adversely impact deer winter range. See Comprehensive Plan, Section 2.6,

pp. 51-52. See also the January 11, 2005 DOGAMI Report of Onsite Inspection explaining that the surface mining
reclamation and revegetation has established habitat for deer and other wildlife. See Exhibit W.
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As discussed above, KCDG intends to build a cluster or planned unit housing
development. KCDG started development of these uses with the construction of the reservoirs
that are subject to the LUCS. KCDG constructed not only the centerpiece reservoirs for
recreational uses such as water skiing and fishing, but has also constructed an unpermitted road
along the western side of Tax Lot 828 that will serve future development, as well as stockpiled
large amounts of gravel onsite to prepare foundations for the cluster or planned development.

KCDG’s surface mining activities is not an allowed use in the RR-10 zone. If KCDG
continues to stockpile gravel onsite, it should be required to rezone the property and obtain a
surface mining permit.

C. If ghg Coupty ggggluges thgt thg ,r_q ﬂglgs are mlgat!on §xstems ogerated bx

ggng_ltlgngl use pe@ it.

In the alternative, and notwithstanding any of the foregoing arguments, even if the
County could conclude that the reservoirs are irrigation systems operated by an Irrigation
District, the surface mining, as evidenced by the stockpiled aggregate on the KCDG property,
requires a conditional use permit under DCC 18.60.030,W:

“W. Surface mining of mineral and aggregate resources in conjunction with the
operation and maintenance of irrigation systems operated by an Irrigation District,
including the excavation and mining for facilities, ponds, reservoirs, and the off-
site use, storage, and sale of excavated material.”

Certainly, the construction of the reservoirs was preceded by mining activities to make pits for

_ the containment structures. The mined aggregate was used for the construction of the
unpermitted westerly road, and is being stockpiled for use in the cluster or planned development.
If TID wants to take ownership of the project, then require the District to adhere to the land use
rules.

VI. Conclusion

TID’s involvement in this application for a LUCS is a post-hoc justification to enable
KCDG to construct the centerpieces of its planned cluster development - two recreational
reservoirs for water skiing and fishing — without being subject to the County’s land use review
process. The Bishops have continually questioned why TID has involved itself in a private
development outside its purview and statutory purpose of providing irrigation water to its
members, but without response. Therefore, the Bishops turn to the County to enforce its
Comprehensive Plan and Code to ensure that the appropriate conditional use approval will be
and can be attained before the District is allowed to claim that it has any ownership or
operational control over these brand new containment structures.
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The Bishops have shown that the newly constructed reservoirs do not qualify as
permitted uses based on the above arguments, and the LUCS should not issue until TID or
KCDG apply for and obtain the correct land use approvals to allow the uses proposed.

Sincerely,

JB:jcl
Enclosures

cc: clients
Nick Lelack (by e-mail without enclosures)
John Laherty (by e-mail without enclosures)

PDX_DOCS:5213284
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El? 73( Community Development Department

Planning Division « Building Safety Division * Environmental Soils Division

P.0. Box 6005 « Bend, Oregon « 97708-6005
117 NW Lafayette Avenue . Bend, Oregon « 87701
(541) 388-6575 . FAX (541) 385-1764

ugust 6, 2014 http: //www.deschutes.org/cdd/

Eric Cadwell

KC Development Group LLC
63560 Johnson Road

Bend, Oregon 97701

Stop Work

The Deschutes County Building Safety Division Is aware of work recently performed on a boat
house foundation at or about 19210 Klippel Rd., Bend.

There are no records of any Land Use approval or Building permits at that site for any boat
house or related structures.

All work requiring Building permits must cease Immediately. No further work is to be
performed on thls site untll all required Land Use and Bui ding Divislon requirements have been
met.

D e R

David K. Pedersen

Deschutes County Building Official
117 NW Lafayette Ave.

Bend, Oregon 97701
541-385-3200

Dave.pedersen @deschutes.org

Quality Services Performed with Pride
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DOUTHIT Susan M

SR ]
From: DOUTHIT Susan M
Sent: Thursday, April 10, 2014 5:11 PM
To: GIFFIN Jeremy T
Subject: RE: storage right - 30af

Well, our “regular path” might be the straw that breaks this board members back.
I'm confident that folks w/in the district will lead the way and bring folks along, =)
~S

From: GIFFIN Jeremy T

Sent: Thursday, April 10, 2014 2:56 PM

To: DOUTHIT Susan M

Cc: SAUTER Jerry K; STARNES Kelly; GORMAN Kyle G
Subject: RE: storage right - 30af

Thank you for the confirmation. The process outlined below is the product | will sell the district. On a side not when we

discussed this at the last board meeting one of the board members was not sold on any new uses within the district and
wanted regular Irrigation to stay as regular irrigation so getting through OUR process may be only one hurdle they have

to overcome before this transfer comes to fruition.

J

From: DOUTHIT Susan M

Sent: Thursday, April 10, 2014 2:27 PM

To: GIFFIN Jeremy T

Cc: SAUTER Jerry K; STARNES Kelly; GORMAN Kyle G
Subject: RE: storage right - 30af '

Thanks for the conversation this afternoon Jeremy.

If my understanding Is complete and accurate (HAI) we'll be seeing a regular transfer to change the character of use and
place of use along w/a new application for a new reservoir, The storage water wlli be linked to C83571, which is, of
course, already allocated water.

The transfer component will go down the “regular” path.

~S

From: GIFFIN Jeremy T

Sent: Thursday, April 10, 2014 2:02 PM

To: DOUTHIT Susan M

Cc: SAUTER Jerry K; STARNES Kelly; GORMAN Kyle G
Subject: RE: storage right - 30af

Kyle and | will be meeting withthe contractor and COID early next week to go over the application process. They filled
out forms a few weeks back and listed the source as the local canal lateral. So the new application will have the source
as Deschutes River already allocated under 83571. So for clarification when describing the process, the “ponied up”
water will be water put into a transfer for a change in type of use???

On another case, yet very similar, the transfer within Tumalo Irrigation district from storage to storage was approved by
the board of directors on Tuesday and will be applied as a temp transfer this year so the district can do a claim of
beneficial use prior to the permanent district transfer.



leremy

From: DOUTHIT Susan M

Sent: Tuesday, March 11, 2014 10:08 AM
To: GIFFIN Jeremy T

Cc: SAUTER Jerry K; STARNES Ketly
Subject: storage right - 30af

Hey-
I've chatted w/Jeremy and Jerry thought it prudent to get something written down as well as wrap Kelly into the
conversation.

There is a need to establish a 30AF storage right w/in COID. There will be Industrial water In the pond that needs cooled
along w/??.....in order for a new storage right to be established a source must be identified. There was some concern if
the Deschutes R. was identifled as the source that the application would be denied because no water is available from
that source.

Per Jerry S. the source should be id’d as Deschutes R. under already allocated c83571. This means there will need to be
some water “ponied up” from the district so as to avoid enlargement.

Clear as mud?
~S

Susan Douthit
District Analyst

OR Water Resources
503-986-0858

-~ )




DOUTHIT Susan M

From: DOUTHIT Susan M

Sent: Thursday, May 29, 2014 5:27 PM
To: dwightw.french@state.or.us
Subject: FW: Tumalo Irrigation Water MisUse

This relates to the transfer application you inquired about today.
~S .

From: GIFFIN Jeremy T

Sent: Thursday, April 03, 2014 10:59 AM

To: DOUTHIT Susan M

Cc: GORMAN Kyle G

Subject: FW: Tumalo Irrigation Water MisUse

Susan, the question that | had was if we moved 108 AF of the in-district storage right certificate 88894 for muitiple use
over to a new storage facility, still within the district, would the supplemental water right certificate 76684 still be able
to be utilized from the new storage facility glven the supplemental right is for stored water from upper Tumalo
reservoir? | will be talking to the district board about this issue on next Tuesdays board meeting.

Kyle and I thought that if this issue was clarified in the transfer order and following certificate that we would have all of
the bases covered.

(also, this transfer should not be confused with the Gordon Smith transfer within COID that is being proposed)
(also, also, the Gordon Smith should not be confused with the Gordon Smith that is in Congress)
Thanks,

Jeremy

From: GIFFIN Jeremy T

Sent: Thursday, March 20, 2014 8:26 AM

To: 'Kenneth B. Rieck'; rcochran@bendnet.com; Elmer McDaniels
Cc: Fran DeRock :

Subject: RE: Tumalo Irrigation Water MisUse

Ken,

The email below is factually inaccurate. The pond can be used for irrigation as a bulge in the system. The storage right
that is being moved over cannot be changed to an irrigation right it can only be used to store water. Since the upper
Tumalo reservoir is unable to store the full 2100 AF this transfer does two things, first it saves 108 af from potential
abandonment and second it creates a revenue stream for the district (in perpetuity) where there was not one before.
Mr. Niedzwiecke needs to realize that the storage right can never be transferred to irrigation (per transfer rules and
enlargement concerns) and has to either remain in upper Tumalo reservoir or be transferred to another storage facility
within the district. The stored water is for multipurpose use so the storage facility can be used for virtually anything
(boating, aesthetics, or recreation). Everything that is proposed by this project is legal per Oregon water law and | am
unaware of anyone that governs an irrigation district outside of the board of directors.

Look forward to seeing you next board meeting,



Jeremy Giffin
Deschutes Basin Watermaster

From: Kenneth B. Rieck [mailto:Ken@tumalo.org]
Sent: Thursday, March 20, 2014 7:56 AM

To: rcochran@bendnet.com; Elmer McDaniels
Cc: GIFFIN Jeremy T; Fran DeRock
Subject: RE: Tumalo Irrigation Water MisUse

Hello,

I have arranged for the state water master (Jeremy) to be on hand at the next board meeting to answer any questions. Fran would you
please put it on the agenda list - Thanks.

Ken

-------- Original Message -----=-

Subject: Tumalo Irigation Water MisUse

Dear Directors,

It has come to our attention that you are contemplating a transfer of a significant amount of water to a person, Harris Kimble, or
corporation, KC Development LLC or Klippel Lakes LLC.

1 was told by Ken at the district office, that this was an agreement for him to store water for recreational use and he could not use it for
irrigation. Let me ask this question, if he cannot or does not plan to use it for irrigation and we cannot use it for irrigation and it is to
be stored there, then how does the district plan to use that water? We also suspect that it is not just for recreational use but for the
monetary benefit of one person commercially. Why wouid the district even consider such a proposal?

We think that this is really a misuse of irrigation water and will benefit no one except the developers who are invading our
neighborhood.

Can you please provide us information for the agency that governs irrigation districts in the state of Oregon.

Thanks in advance,
Andy Niedzwiecke

ne: .C
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N
From: GIFFIN Jeremy T
Sent: Monday, June 02, 2014 7:56 AM
To: DOUTHIT Susan M; FRENCH Dwight W, Kelly Starnes (patrick.k starnes@state.or.us)
(patrick k.starnes@state.or.us)
Subject: RE: transfer filed?

We are waiting for final board approval, should happen at next Tuesdays meeting then the application shortly
thereafter.

J

From: DOUTHIT Susan M

Sent: Thursday, May 29, 2014 5:15 PM

To: FRENCH Dwight W; Kelly Starnes (patrick.k.starnes@state,or.us) (patrick.k.starnes@state.or.us)
Cc: GIFFIN Jeremy T

Subject: RE: transfer filed?

Funny you should mention this. _

I believe this transfer will come in via the district program and be for a change in place of use only. 1also believe it will
be a temporary transfer “valid” for only a single year.

I suspect we'll see it arrival ~June 1.

~S

From: FRENCH Dwight W [mailto:dwight.w.french@state.or.us]
Sent: Thursday, May 29, 2014 3:53 PM

To: Kelly Starnes (blkekleln@yahoo,com); DOUTHIT Susan M
Subject: transfer filed?

Have we received a transfer to change the place of use on a reservoir location involving Tumalo 1.D.? | heard one Is
coming. This smells like trouble and | want to know when it comes in. Then we’'ll need a meeting if it does come in.
Thanks,
Dwight

Dwight French
Water Right Services Division Administrator
Oregon Water Resources Department

dwight.w.french@state.or.us
503-986-0819



DOUTHIT Susan M -

A _ ]
From: FRENCH Dwight W
Sent: Wednesday, August 13, 2014 11:.08 AM
To: DOUTHIT Susan M
Subject: FW: TID LUCS Decision

Your email to Bill was good.

Can we discuss on Friday the "what we do next” part,

I have concerns about the alleged lack of “out” infrastructure but they might not be done with that part of construction
yet.

Dwight

Dwight French
Water Right Services Division Administrator
Oregon Water Resources Department

503-986-0819

From: DOUTHIT Susan M

Sent: Wednesday, August 13, 2014 10:50 AM
To: FRENCH Dwight W

Subject: FW: TID LUCS Decision

Meant to cc you the first time around,
~8

From: DOUTHIT Susan M

Sent: Wednesday, August 13, 2014 10:37 AM
To: bt

Subject: RE: TID LUCS Decision

As requested, this is confirmation that I have received the LUCS from Deschutes Co. I will be taking a look at this
document to evaluate whether it addresses the Department’s request. I'll be letting you know if additional information or
clarification is required,

The deadline for submittal of this information appears to have been met.

More to follow asap.

~S

From: Nick Lelack [mailto:Nick,Lelack@deschutes.org]

Sent: Tuesday, August 12, 2014 12:00 PM :

To: bill@cwhopp.com; Elizabeth A. Dickson (eadickson@hurley-re.com); Ken Katzaroff (jkkatzaroff@hurley-re.com);
DOUTHIT Susan M; 'Dwight.w.french@state.or.us’

Cc: Anthony Raguine; Peter Gutowsky

Subject: TID LUCS Decislon

Everyone,
Please find attached the Notice of Decision for the TID LUCS, The decision will be mailed tomorrow, August 13,

Senior Planner Anthony Raguine will be the staff planner and contact for this application going forward. I will continue to
be involved.



Thank you.

Nick Lelack, AICP, Director

Deschutes County Community Development Department
PO Box 6005

117 NW Lafayette

Bend, OR 97708-6005

Office; 541.385.1708 / Cell: 541.639.5585 / Fax: 541.385.1764
www.deschutes.org/cdd
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TUMALO IRRIGATION DISTRICT
64697 Cook Ave.
Bend, OREGON 97701
Phone (541) 382-3053
FAX (541) 383-3287
Email: tid@turmnalo.org
Web Page: www.tumalo.org

November 17", 2010

Bishop,Thomas E
Po Box 1026
Bend, Or 97709-1026

Dear Sir or Madam,

Tumalo Irrigation District will be installing pipe in the Tumalo Feed Canal in your
area. The installation of Phase Il starts at the end of Phase | (below Buck Drive)
and ends downstream of Johnson Rd. | would like to meet with you and your
neighbors who own property between these two points.

The meeting will be Monday evening, November 29, 2010 at 6:00 P.M. at the
Tumalo Irrigation District Office. The office is located at 64697 Cook Avenue in
Tumalo (across from the Shell Service Station).

If you have any questions or cannot attend the meeting, please feel free to call
me at the office at 541-382-3053.

Sincerely,

A:/fof mﬂ——n’“"!‘-ﬁ

Elmer G. McDaniels
District Manager



TUMALO IRRIGATION DISTRICT
64697 Cook Ave.
Bend, OREGON 97701
Phone (541) 382-3053
FAX (541) 383-3287
Email: tid@tumalo.org
Web Page: www.tumalo.org

November 18", 2010

Dear Water Patraon,

Tumalo Irrigation District will be installing pipe in the Tumalo Feed Canal during
this off water season. The funds for extending the pipeline in the canal are being
provided by grants from several state and federal agencies. The piping will
decrease seepage loss in the canal.

Unfortunately, due to the construction and pipe installation, the District will not be
able to provide the last 2 stock runs to our patrons, as planned. Following is a
list of water hauling companies in the area that may be able to help you with
water delivery in the next few months:

Bend Water Hauling LLC 541-382-0759
High Desert Water Hauling 541-389-4040
Incident Command Services 541-317-9400

Again, | apologize that we cannot provide the stock runs in January and February
but this time of the year is the only time the construction can be done. Please
contact the office at 541-382-3053 if you have any questions.

Sincerely,
ibrro gl e

Elmer McDaniels
District Manager



TUMALO IRRIGATION DISTRICT
64697 Cook Ave.
Bend, Oregon 97701
Phone (541) 382-3053
FAX (541) 383-3287
Email: tid@tumalo.orq
Web Page: www.tumalo.org

July 25, 2012

Bishop Family Living Trust
P.O. Box 1026
Bend, OR 97709

Dear Tom & Dorbina,

Please be informed that Weekly Bros, the District's contractor for Phase |l of the Tumalo
Feed Canal Pipeline, will be spraying for weeds along the Tumalo Feed Phase Il area on
or about August 6", 2012.

If you do not wish your property sprayed for weeds, the area should be clearly marked
at the limits of the area you do not wish sprayed. Hand pulling of these areas will be
done shortly after the spraying is completed.

Thank you.

Sincerely,

I/

Kenneth B. Rieck
Assistant Manager

KR/fd
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Electlons.......

if you any questions
regarding to rum,
how to vote, or wheth
you are qualified to run
or vote, please call Jan or
Fran at (541) 382-3053,

Tumalo Times

Volume VI Issue I} August 2010

Manager’s Report

After reading the August
2009 Manager's report |
see we didn't quite make
my (optimistic) prediction
of filling Crescent Lake
this spring. Although we
had a fairly wet (and cold!)
spring, the winter snow
pack left a lot to be de-
sired and we didn't quite
make it past 76,000 AF.
Currently Crescent Lake
is at 65,000 AF (75% full)
and we expect to end the
season with about 54,000
AF hold over. We are at
the same level we were in
Jan 2010 so at this tme

we have used up all of the
2009/2010 snow melt we
gained in the spring. We
have 6 weeks to go before
the season ends on Octo-
ber Ist 2010. It would
take an exceptional winter
snow pack to fill Crescent
Lake from the predicted
54,000 AF. It has hap-
pened before, but | would-

n't count on it

As you know, the econ-
omy has not Iimproved
despite this being the
'summer of recovery'
Judging by the number of

delinquencies and unpaid
assessments, this is going
to be another squeaker
year for the District. Pro-
jecting our operating
budget out until the next
billing cycle we should
come in very close to our
budgeted amount, but this
assumes all the assess-
ments are paid in full. This
economy, coming right on
the heels of major budget
cuts and with the loss of
the pumice mining income,
means we have not been
able to build up much in
the way of reserve funds.

Fad 2 3
t-safaps

Board of Directors Election Division | & 3

The Board of Directors’
positions for Divisions | &
3 will terminate on Janu-
ary 3rd, 20il. The posi-
tions are for three year
terms beginning January
4th, 201 | and ending Janu-
ary 6th , 2014. Any quali-
fied elector from a Divi-
sion may run for the posi-
tion in that Division. If
you wish to run for a po-
sition (you must own
property in the Division
for which you are run-
ning), you may pick upa
petition and a list of quali-
fied electors at the Dis-
trict office on or after Au-

gust 26th, 2010.

Completed petitions must be

returned to the office no

fater than 2:00 p.m, on Octo-

ber 5th, 2010. The petition
must have at lease 10 signa-
tures of qualified electors. If
more than one candidate
applies in a Division an elec-
tion will be held Tuesday,
November 9th, 2010, Elec-
tors for that Division will be
sent a letter with complete
information regarding the

requirements to vote.

The current positions are
held by Steve Putnam &

Dean Tuftin.

Division |
Steve Putnam

Division 3
Dean Tuftin



Tumalo Creek Fish Ladder

Tumalo Creek Fish Screen

Tumalo Creek Inlet gates

Tumalo Creek Inlet

Tumalo Creek

Manager’s Letter Cont,

On the other hand, the
District has managed it's
operating budget debt
free so far, and our goal

is to keep it that way.

I'm told 1 must again
make mention of the fact
that the board has ap-
proved a payment pro-
gram by which you may
avold, for a time, the Dis-
trict placing a lien on
your property. A pay-
ment plan must be set up
to have your assessment
paid off by the end of
December of the current
year and you must stick

. Current Projects

The Tumalo Feed Fish
Ladder and Gauge pro-
ject is basically com-
plete. This projectal-
lows the fish passage
from Tumalo Creek past
our diversion dam. Year
around fish passage here
has been blocked for
over 100 years so it's a
pretty big deal. The new
fish ladders and gates
work in conjunction
with the fish screening
facility the District in-
stalled a few years ago.
Now fish can once again
travel from the
Deschutes River, up Tu-
malo Creek to Tumalo
Falls, and never woiry
about being sucked into
our canals or floppingin a
dry creek bed. The new

to the schedule. Please
contact the District office
if this sounds like some-
thing that would be of

help to you.

Last year the District lost
out on over | million dol-
lars in grant funds due to
the fact that we didn't
have, and could not ob-
tain, the 'matching’ funds
for these dollar for dollar
Federal grants. This year
we are again approved for
a | million dollar USBOR
dollar for dollar grant.
We are required to
match these Federal doi-

gates are designed to pass
high flows and allow grav-
els and sediments to pass

the diversion structure.

The Laidlaw Butte prop-
erty development project
is ongoing. This project
was started over 5 years
ago to develop and sell
nine lots on the east side
of Laidlaw Butte. The lot
size will range from 10 to

lars with other non-
federal dollars. We are
currendy ‘in the running’
for an $855,000 grant
from the Oregon Water-
shed Enhancement Board
(OWEB) and, if ap-
proved, we will be
$145,000 short of taking
full advantage of the US-
BOR | milion dollar

grant.

| hope you are all enjoy-
ing the summer. |'ve felt
Fall in the air over the
last few days, so get out
and enjoy the warmth
before it's gone.

over 40 acres and will be
accessed from a new
road off of Tumalo Res-
ervoir Road. The road
construction will be start-
ing this week and should
be complete in no more
than 60 days. Once that
is complete we can take
the final plot plans back
to Deschutes County and
get this project wrapped

up.

t Ject Management




Board Meetings

The Regular Board Meet-
ings are normally held the

second Tuesday of every
month, at [0:00 AM, in

the District office.

Regular Board Meetings
are open to the public,
and we encourage you
to attend whenever pos-
sible. Please note: Holi-
days and other events can
sometimes change the

day of the meeting. In
such an event, and given
enough time to do so, we
will notify you of the
change. Check our web

page for meeting dates.

If you wish to be heard at
the Board Meeting, you
must notify the District at
least one week in advance,
so that you can be put on

the agenda,

Internet
Please note that the Dis-
trict’s E-Mall address is

tid@tumalo.org. While
we welcome your com-
ments on the Internet,
we do not encourage
using the Internet to
convey your water
changes, as this will de-
lay the response from

the ditch riders.

http://www.tumalo.org,

Delinquencies

As of this newsletter pub-
lication, the District has
approximately $45,000 in
unpaid assessments and
other charges. All charges
became delinquent as of
August Ist, 2010 and are
accruing monthly interest.
We are making every
effort to make payment
arrangements with water
patrons if they still have

an outstanding charge.

f you have not made
arrangements with the

office, In writing, by the
end of August, the Board
of Directors will direct
our atcorney to file a No-
tice of Right to Lien on
your property. The cost
to you for this Notice
will be an administrative
fee of $425.00 and court
costs of $89.54. This Is
In addition to your unpaid

assessment.

If all charges, including
legal and administrative
fees, are not paid by the

November Board Meeting
the Directors may vote to
foreclose on your prop-
erty. This could easily
quadruple legal and admin-
istrative costs and you
could end up owing the
District $3,000 or more
for these costs. If all
charges are not paid you

could lose your property.

The Ditch Company

Water Supply Construction and Design

CCB 170237
Randy Putnam

541-420-6223

65510 93rd St., Bend, Oregon 97701

District Vote

FINAL NOTE: If you
have been notified by a
letter of an upcoming
election for your division,

don't forget to vote,

Election day will be
November 9th, 2010
here at the TID office or
you may vote by mail.
Polls open at 7 a.m. and

close at 8 pm.
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Giant Hogweed — Heracleun mantegazzianum

Synonyms: Parsnip Tree
(en), Riesen-Birenklau (de),
Herkuleskraut (de)

Occurrence: Home is the
Caucasus. in Europe and
North America frequently
used as an ornamental plant
In gardens and parks, also
wild in woodJands and way-

&g\

sides. Widespread in Scandi-
navia.

Description: Perennial
shrub, 3 to 5 m high, leaves
up to | m long. White blos-
soms in clusters up to 50
cm in diameter. Stem hol-
low, with red speckles, up
to 10 em in diameter, Pe-
riod of bloom from july to

September.

Effects: Sap from ali parts
of the plant, particularly
from the stem, acts as a
phototoxic. When the juice
gets on the skin and the skin
is then exposed to uitravio-
let light (some hours In the
sun may be enough), the
skin reddens next day, after
another day a strong blister-

Ing can occur. The skin
changes resemble second-
degree burns, Often scars
or pigment changes remain
permanently or last for
years, Also polsonous when

ingested.

Measures: Avoid either the
plant’s sap or the sunlight.
The sap can be washed
away with water and soap.
Corticosterold  ointment.

See a doctor if necessary.

If you feel you need help in
dealing with an infestation
on your property please
contact Deschutes County
Weed Czar Dan Sherwin
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Manager’s Report

| thought for this Manager’s Re-
port I'd go aver the District’'s
operating budget. Tumalo Irriga-
tion District is a quasi-municipal
corporation and basically runs on
a zero profic budget. Qur oper-
ating budget revenue for 2011 is
$904,000 which Includes all in-
come to the District from assess-
ments, fees, and contractual
work. Wae have a pretty simple
budget with only a few major

categories,

Being a service business our pri-
mary expense Is payroll, taxes,
and insurance for our eight em-
ployees (including the manager)
which totals $657,000 all inclu-
sive. We had nine employees but
we did not replace one who re-
tired a few years ago due to
budget cuts when the pumice

Income ended. Due to this cut-
back overtime work has in-
creased for the last few years.
Our payroll unemployment tax-
es increased from 2% to 1%
this year. Every time unemploy-
ment is extended our costs go

up.

Next we have the administration
expenses including, but not lim-
ited to, things like power and
water for the office and shop,
power to the dams and fish
screens. Then there are the
audits (we are audited every
year), legal expenses, tele-
phones, postage, newsletters,
office supplies, office equipment,
training and insurance, the list
goes on. For the 2011 budget
year we are predicting about

$130,000.

Real estate maintenance, prop-
erty taxes, fire taxes, Insurance

et cetera adds another $10,000,

Equipment malintenance for the
twa backhaes, dump truck, bull
dozer, pickups, tires and fuel —

$57,000

System malntenance items like
Crescent Lake Dam, Bend and
Tumalo feed canal head works
and flsh screens, canal repairs
and head gates, the telemetry
system, small tools and system
supplles - $49,000

Of course this is not an alk
inclusive list. We also have capi-
tal expenses like replacing equip-
ment, plckups, backhoes and
dump trucks for example,
There are also the government

Crescent Lake and Current Projects

Crescent Lake is currently at
69,500 AF or 80% full. This
time last year Crescent Lake
was about 76% full. It is sure
nice to be working off the top
of the lake and not the bottom.
The worst year | remember was
during the 1993 season when
we started the season with less
than 20,000 AF. That year we
had to rotate water, 10 days on
and 10 days off, throughout the
season. When you were on, we
delivered 70% of your water
right. Effectively a 35% delivery
for the season. ,

Some of the projects we have In
progress, or at least have re-
cently completed, are the

Tumalo Feed Canal Phase | pip-
ing project, the Tumalo Fish
Ladder and Gauge project at the
head of Tumalo Creek, Bilf Mar-
tin Road and the 8 lots, and
Tumalo Feed Canal Phase N
Piping project.

Tumalo Feed Canal Phase | Plp-
ing was completed in 2009 and
consisted of 2900 feet of 90 inch
HDPE pipe on the Tumalo Feed
canal ending downstream of
Buck Drive.

The Tumalo Fish Ladder and
Gauge was a rebuild of the
Tumalo Feed head works, fish
ladder, and Tumalo Creek stag-
ing gauge. This project was
completed in 2010,

Bill Martin Road and the 8 lots
ranging in size from 10 two 40
acres and zoned EFU, that the
District has declared surplus,
are destined for the sales market
soon, Bill Martin road was com-
pleted in 2010 and the lots
should be ready for listing In a
month or two.

Tumalo Feed Canal Phase I} pip-
ing project continues from the
end of Phase | to Klipple Syphon,
This will be about 3200 feet of
90 inch HDPE pipeline. The
project is in progress and will be
complete before the start of the
2011 irrigation season.
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Managers Report Cont...

mandated expenses like Habi-
tat Conservation Plans, dam
safety fees to the State of Ore-
gon, Oregon Water Resources
Congress and Deschutes Basin
Board of Control dues, and
mandated employee training.
Like taxes, we have little con-

trol over these costs.

This year we are down to cut-
ting really small items like the
shop phone. Trash pickup at
both the shop and the office
have been canceled. We will
have to start making dump runs
to take care of the garbage, this
takes away from malntenance
time but saves more than a few

hundred dollars a year.

The Tumalo Board of Direc-
tors decided to cut their own
pay such as it was from $50 per
meeting o $0. This will save
the District $3000 this year
alone. | did not quite agree
with that decision. | do not
think $50 dollars per meeting
was high enough as it is, but it

was their decision.

The employees and Board of
Directors will continue to
monitor expenses, look for
new ways to cut costs, and
Increase efficlency where ever
we can while continuing to
deliver the available water In a

fair and efficient manner.

Assessments

The 201! water charges are as
follows: Delivery Charge -
$605.00 per account, Operation
and Maintenance, $56.00 per
acre except BCX which is $88
per acre. The first half is due
March 1, 2011, and the second
half 1s due july I, 2011, Interest
on past due accaunts is charged

at the rate of [6% per year.
Please contact the Dis-

trict office if you would
like to arrange a monthly

payment schedule,

Water Leasing

The Deschutes River Conserv-
ancy and Tumalo [rrigation
District are partnering to offer
thelr annual water leasing pro-
gram again in 201(, Each year
of a lease counts as a year of
beneficial use, thereby preserv-
Ing the validity of your water
right. You may lease all or part
of your irrigation rights. In
2010, the Tumalo Irrigation
District and its patrons cantrib-
uted 322 acres and nearly 44
cfs instream. 5,735 acres were
Jeased basin wide, resulting in

additional flows to Whychus
Creek, Tumalo Creek, the
Craoked River, and very signifi-
cantly Increasing flows in the

middle Deschutes.

Under the program, water right
holders are paid on a per acre
foot basis to leave thelr water
rights in the river. The funding
for this program Is contingent
on grant funding and will be pald
on a pro-rated basis. 201 | TID
leases will be pald at $7 per acre
foot for measurable water In-
stream at the end of the lease

season. For example, if the
lease duty is 10 acre feet but
only 8 acre feet are measured
instream, then only 8 acre feet

will be pald.

For more Information or to sign
up, contact Jan at TID 541-382-
3053 before March  4th,
201i. Early notificadon s
strongly encquraged to allow
time to prepare the docu-
ments, Please note: You are
still responsible for your assess-
ment, which must be paid in full
before your lease can be ap-

Safe Drinking Water Act

For those of you who have
installed a treatment system,
please continue to maintaln it
according to your installer’s
instructions. Those who are

hdving water hauled for domes-
tic use must continue to do so
untll they have installed a well
or a State approved treatment

system,

If you are new to the District,
and have a treatment system or
are having water hauled, you
will be notified that you are
required to provide an affidavit
confirming your source of do-

mestic water.

Water Transfers

The District's water transfer
policy requires that transferred
water must be proved up
(beneficially used) in the new
location during the frrjgation
season In which the transfer
applicatian is made. In order
for the reciplent to meet this
requirement, transfers must be
approved by the Board of DI-
rectors no later than the Au-
gust Board Meeting. Transfers
made after the August deadline
will be processed in the follow-

ing calendar year.




Water Leasing Con...

proved.

Farm Deferral

Instream leasing Is a beneficlal
use that protects your water
right from forfelture and allows
for compensation for this In-
stream use, but please note
that it does not automatically
protect against loss of farm use
speclal assessment. Exclusive
Farm Use (EFU) zoned lands
may still require at least minl-
mal use with the intent to
make a profit if fallowed for

more than one year.

Weeds

The DRC assumes participants
in the Leasing Program will
continue to exercise agricultur-
al best management practices
on lands enrolled in the Pro-
gram, particularly with respect
to the control of noxious and/
or nuisance weeds. Fallure to
control weeds on leased acres
may result in exclusion of pay-

ment from the Program.

Payment for leases each year is
contingent on grant funding:
leases with unaddressed weed
issues, leases of less than 5

acres and leases with public
entities are not paid.

The Deschutes River Consery-
ancy implements voluntary,
market based approaches to
water management. [tisa non-
profit organization that facili-
tates a wide range of transac-
tlons and discussions between
agriculture, industry and munic-
ipal interests to increase
streamflow and water quality in
the Deschutes Basin. For addi-
tional information contact Gen
Hubert at 541-382-4077, ext.

16 or gan@deschutesriver.org.

Board of Directors Election

The results of the November,
2010 election for the Board of
Directors for Divisions | & 3
are as follows: Division #1,
Steve Putnam, the incum-
bent, was the only candidate
for this position and was elect-
ed by default, Division #3,
Dean Tuftin, was the only
candidate for this position and
he was also elected by default.
Both Directors terms will be
from January 2011 to january

of 2014,

The Board of Directors Elec-
tion of Officers was held at the

Annual Board Meeting on Janu-
ary 11, 2011, The results are

as follows:

Division #5-Robert Morrow-
Chairman.

Division #3-Dean Tuftin-Vice-
Chairman.

Divislon #|-Steve Putnam-
Director.

Division #2-Patricla Galns-
forth-Director,

Division #4-Ronald Cochran—
Director.

Delinquencies

As a reminder, any accounts,
whether for water charges, con-
struction charges, or miscellane-
ous charges, that are unpald
after August 1st 2011 will have a
Notce of Right to Lien filed
against the property. If the ac-
count is still unpaid at tha No-
vember 2011 Board Meating
the District may file for foreclo-
sure on the property. Under
this policy you can lose your
property. Please contact the
District office f you would
like to arrange a monthly

payment schedule.

Internet

Please note that the District's E
-Mail address Is
tid@tumalo.org. While we
welcome your comments on
the Internet, we do not en-
courage using the Internet to
convey your water changes, as
this will delay your response

from the ditch riders.

Don't forget to visit the Dis-
trict’s web page at httpd/
www.tumalo.org for District
maps and policies which are

now online.
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The mission of Tumalo Irrigation District is to manage our available resources to
meet the present and future water needs of our service area by providing a rellable
supply of irrigation water in an environmentally and economically responsible man-

ner in an atmosphere of courtesy, integrity and quality of service.

Stock Run Information

Stock runs usually begin
on Monday and end on
Friday. Please check your
ponds early in the week
to avoid missing a stock
run.

Stock runs are scheduled
around clean-up and con-
struction work by the

field crew.

If a stock run is delayed
or cancelled due to in-
cdement weather, (see
www .tumalo.org for why)
we may have to resched-
ule a run with little or no

notice.

Winter Stock Runs

Under those  circum-
stances, please call the
office for current infor-
mation, or visit our web
page, as sending out no-
tices usually is not an op-
tion.

If your head gate is closed
and you want water,
please call the District

office.

Note: There will
be no additional
stock runs during
this maintenance
season due to
pipeline con-
struction.
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fyou haveany q  ons
regarding how to run,
how to vote, or whether
youa q lifled o run
or vote, please |Jan o
Fran at (541) 382.3053,
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Manager’s Report

Those of you who are fol-
lowing the Districts telem-
etry data for Crescent
Lake should know we
filled Crescent this year.
We had to start releasing
water from the lake be-
fore we needed it down
here on the District as we
were floading quite a few
of the properties along the
shoreline. We have not
had the lake this full since
the early seventies and
there has been quite a lot
of encroachment around
the lake. That high water
generated quite a few an-

gry phone calls. We will
be releasing water for the
better part of the winter
to make room for next
spring’s runoff. if we have
a poor snow year this win-
ter, we should still fill
Crescent Lake again next
spring. It looks like we
should end the season this
year with about 75,000

acre feet in the lake.

With the extremely cool
spring we had this year
Tumalo Creek snow melt
came off very slowly and
we didn't have a big flood

of water come down the
creek, This is great for
saving water in Crescent
Lake as the longer Tumalo
Creek lasts the less water
we have to let out of the
lake. Of course it's bad

for farming!

Phase Il of the Tumalo
Feed Canal was completed
this past spring. It consist-
ed of 3200 feet of 90 inch
HDPE pipe from Buck
road to Klipple Siphon,
The project went really
well and stayed under
budget despite some

Cont on page 2

Board of Directors Election Division 2 & 5

The Board of Directors
positions for Divisions 2
& 5 will terminate on Jan-
vary 2nd, 2012. The po-

District office on or after The current positions are

August 25th, 201 |.

held by Patricia Gains-
forth & Robert Morrow.

Completed petitions must be

returned to the office no It should be noted that
later than 2:00 p.m. on Octo- Patricia Gainsforth is not
ber 4th, 2011. The petition running for re-election

sitions are for three year
terms beginning January
3rd, 2012 and ending Jan-

uary 5th , 2015. must have at lease 10 signa~ for Director of Division
tures of qualified electors in #9
Any qualified elector yoyr division.

from a division may run
for the position in that
division. If you wish to
run for a position you
must own property with
water rights in the divi-
sion for which you are
running, you may pick up
a petition and a list of
qualified electors at the

If more than one candidate
applies In a division an elec-
tion will be held Tuesday,
November 8th, 201|. Elec-
tors for that division will be
sent a letter with complete Robert Morrow
information regarding the {9045 Tumalo Reservoir Rd
requirements to vote. Bend, OR 97701
Ph: 541-389-9086
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problems we had with the
customer turnouts (we
are still working through

some kinks!).

Phase lll of the Tumalo
Feed Canal looks like it
will be a ‘go’ this winter.
The grants have not re-
celved the final signatures
yet but we are told every-
thing has been approved
for at least 1.7 million
with a possibllity of a full 2
million in grant funds.
Phase Il will start at the
outlet of Klipple Syphon
and end where ever the
money runs out. This

phase should add 3000 to
4000 feet of pipe to the
Tumalo Feed Canal. We
will be dropping down in
size from the current 90
inch to 84 inch pipe as we
come out of Klipple sy-

phon.
We also received a grant

from OWEB for thirty
seven thousand dollars to
install a new fish friendly
gaging station on Tumalo
Creek, The current welr
is sald to block the small-
er fish from traveling up
stream as they would
have to jump 6 to 8 inch-

es. We are planning to
start construction on this
project the day after La-
bor Day 2011.

The District has 8 prop-
ertles listed for sale on
Laidlaw Butte ranging
from 10 to 40 acres along
with some million dollar
views, Please contact
Kim Warner at (541)382-
8262 if you are interest-
ed.

| hope you are all enjoy-
ing the summer.

Water Problems?

Do you need help work-
ing with your neighbors
on a shared Irrigation
ditch?
The Oregon Department
of Agriculture cooperates
with irrigation districts
and other organizations
to help resolve disputes
over shared private irri-

tion ditches,

isputes often arise in
rural Oregon over prop-
erty boundaries, water
distribution and mainte-
nance responsibilities,
weeds, or right of way
issues. ODA can help
bring together property
owners who share pri-
vate irrigation ditches.
Meeting together may
help to resolve disagree-
ments, manage water ro-

tation schedules, facilitate
coordination with Irriga-
tion districts, and address
weed problems and prop-
erty access issues, Addi-
tionally, mediators can
help foster other benefi-
cial arrangements mutually
developed by irrigators,

When you need ﬁaelp deal-
ing with challenging neigh-
bors over water related
issues, consider contacting
ODA’s medlation service
to set up a meeting with

the neighbors.
Call: "

1-800-347-7028, or
e m a 1 )
bsearle@oda.state.or.us
ODA will consult with
you, notify the other par-
ties, and invite them to
meet with a profesional

facilitator for assistance.

In most cases, the cost to
each party is $35 per
hour for time spent with
the professional media-
tor, That's not much for
peace of mind and an
agreement with your
neighbors about fair shar-
Ing of water! Most meet-
ings of this type last two
to four hours depending
on the number of parties
and complexities of Is-
sues; some last longer,

some shorter.

Working together, you
and your neighbor may
also benefit from poten-
tial technical and financial
resources to help im-
prove irrigation efficiency

and water quality.




Board Meetings

The Regular Board

Meetings are normally
held the second Tuesday
of every month, at 10:00
AM., in the District of-

fice.

Regular Board Meetings
are open to the public,
and we encourage you
to attend whenever pos-
sible. Please note: Holi-
days and other events can

sometimes
change the day of the
meeting. In such an event,
and given enough time to
do so, we will notify you
of the change. Check our
web page for meeting

dates.

If you wish to be heard at
the Board Meeting, you
must notify the District at
least one week in advance,

Internet

Please note that the Dis-
trict's E-Mail address is
tid@tumalo.org.

hile we welcome your
comments on the Inter-
net, we do not encour-
age using the email to
convey Yyour water
changes, as this will
delay the response

from the ditch riders.

http:/iwww.tumalo.org.

Delinquencies

It's that time of year
again! As of this newslet-
ter publication, the Dis-
trict has approximately
$97.700 in unpaid assess-
ments and other charges.
All charges became delin-
quent as of August %
2011 and are accruing

monthly interest.

If you are a patron with a
delinquency and have not
made arrangements with
the office, in writing, by
the end of August, the

Board of Directors will
direct our attorney to file
a Notice of Right to Lien
on your property. The
cost to you for this No-
tice will be in excess of
$500.00. This is in addi-
tion to your unpaid as-

sessment.

If all charges, including
interest, legal and admin-
Istrative fees are not paid
by the November Board
Meeting the Directors
may vote to foreclose on

your property, This could
easfly quadruple legal and
administrative costs and
you could end up owing
the District several thou-
sand dollars for these
costs. If all charges are
not pald you could lose

your property.

If you are a water patron
with unpaid charges con-
tact the District office as
soon as possible to make
amrangements to get your

charges paid in full.
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District Vote

FINAL NOTE: If you are
notified by a letter of an
upcoming election for
your division, don't for-

get to vote.

Election day will be
Nove ber 8th, 2011
here at the TID office or
you may vote by mail
Polls open at 7 a.m. and

close at 8 p.m.
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Yellow Star Thistle - Centaurea solstitialis L.

Yellow Star Thistie
crowds out native species
and is toxic to horses.
It is a grayish-green plant
with multiple rigid stems
that extend in all direc-
tions from the base,
forming a bushy-looking
cluster that can reach 2
metres (6.6 ft) in height
and more than that in
diameter. It produces
bright yellow flowers
ringed with long, sharp
spines. The plant grows
quickly and is very com-
petitive. It bears a tap-
root that can reach | me-
tre (3.3 ft) deep into the
soil, allowing it to thrive
during dry, hot summers.

It Is versatile in its growth
patterns, and can adapt
to drought or low soil
moisture content by pro-
ducing smaller plants with
fewer seeds during dry

years.

Yellow star-thistle s
sometimes resistant to
removal methods such as
mowing and burning, be-
cause of its long root sys-
tern and the seeds' ability

to withstand fire.

Most herbicides used for*

controlling Yellow Star-
thistle are registered for
rangelands, right-of-way,
and other non-crop are-
as. Many auxin-lke or

growth-regulator  herbi-
cides are used for post-
emergence * control, in-
cluding 2,4-D, aminopyra-
lid, clopyralid, dicamba,
picloram and triclopyr.
Alternatively, glyphosate
(ie: 'Round-Up') may be
used.

At
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Manager’s Report

For this Manager's Report we'll
g0 over the District’s operating
budget for the New Year.
Tumalo Irrigation District Is a
quast-municipal corporation and
basically runs on 2 zero profit
margin. In other words, we
don’t add in a company profit.
This makes it impossible to
absorb cost Ingreases by making

less profit.

Qur operating budget revenue
for 2012 is $955,000 which
includes all income to the Dis-
trict from assessments, fees,
and contractual work. Our
assessment Income broken out
Is $917,000 which is about a
47% Increase from last year.
We have a pretty simple budget
with only a few major catego-
rie$ so it's pretty easy to see
where the cost Increases are

coming in year after year and its
right across the board.

Our primary expense as a ser-
vice business is payroll and the
associated taxes and insurance
for our eight employees includ-
ing the manager. The total is
$682,000, which Is alt inclusive.
The employees recelved a 1.9%
pay Increase this year, The
Board has again decided to
forgo compensation for board

meetings attendance.

Next we have tha administra-
tlon expenses including, but not
limited to, things ltke power and
water for the office and shop,
power to the dams and fish
screens. Then there are the
audits (we are audited every
year), legal expenses, tele-
phones, postage, newsletters,

office supplies, office equip
ment, ftraining and insurance.
The list goes on. For the 2012
budget year we are predicting
about $124,000.

Real estate maintenance, prop-
erty taxes, fire taxes, insurance
et cetera adds another $11,000.

Equipment maintenance for the
two backhoes, dump truck, buli
dozer, pickups, tires and fuel ~
$68,000. This one Is a big jump
from last year. It seems the
Federal Government added a
35% increase to the cost of
tires — we needed a |ot of tires
in 20if, including two rear

backhoe tires.

System maintenance items like
Crescent Lake Dam, Bend and
Tumalo feed canal head works

Cont...

Crescent Lake and Current Projects

Crescent Laks s currently at
82,500 AF or 92% full. This
time last year Crescent Lake
was at about 80% full. With the
Lake so close to filling there is a
concern that it could over fill in
the spring. The Lake would not
over-top, but it could rise high
enough to cause the homeown-
ers aroynd the lake some grief.
Most of the spring fill in Cres-
cent Lake comes in the later
spring months of May, June, and
even the firse part of july. The
trick Is to leave just enough
reom for the spring snow melt.
Leave too much room and the
laka doesn't fill, don't leave
enough room and end up over-
filling the lake or flooding Cres-

cent Creek.

So far we have had basically no
significant  snow during the
2011/2012 season but the snow
is currently falling as { type this.
W still have time to catch up
the winter snow pack if we're
lucky. We are currently letting
about 18 CFS out of Crescent
Lake Inta Crescent Creek. At
this release level we are keep-
ing the Lake level flat except
during storm events. Our plan
is to start releasing mare water
in April to make room for the
spring snow meit. April is alse
the time of year Irrigation Dis-
tricts are tuming on so the

water will not be wasted.

The main project we have going
on is the Tumalo Feed Canal

Phase [l plping project. This is
a main canal piping profect In-
stalling 3200 plus or minus feet
of 84 inch HDPE pipa. The
project starts at the end of
phase Ul on Klipple Syphon,
crosses Johnson Rd and ends at
the private rail road car bridge
on Tumalo Creek Road. This
project Is financed by the Dis-
trict leveraging $84,727 into an
$847,270 Grant from the Ore-
gon Watershed Enhancement
Board (OWEB) and another
grant of $847,270 from the U.S.
Bureau of Reclamation. You
can see a photo of the ‘Big
Cardboard Check’ on the upper
right side of page three, The
total cost of Phase Il will be

roughly 1.7 million.



Managers Report Cont...

and fish screens, canal repairs
and head gates, the telemetry
system, small tools and system
supplies are approximately
$46,000

There are also the government
mandated expenses like Habitat
Conservation Plans, dam safety
fees to the State of Oregon,
Oregon Water Resources Con-
gress and Deschutes Basin
Board of Control dues, and
mandated employee training,
Like taxes, we have little con-
trol over these costs and the
cost of doing business keeps

going up,
Last year we were down to
cutting really small ftems like

the shop phone and trash
pickup at both the shop and the
office and | was maybe a bit too
aggressive in cutting budget line
items so we had more underes-
timated line items than I'd lke
to see. This year hopefully we
will be a bit closer to the tar-

get.

Of course this is not an all-
inclustve list. We also have
capital expenses such as replac-
ing equipment, pickups, back-
hoes, bull dozers and dump
trucks, These items have thelr
own income stream from the
cell towers and other leases,
which are dedicated to keeping
the capital equipment In shape
and the loan payments made

untll our property sales catch
up.

The employees, manager and
Board of Directors will contin-
ue to monitor expenses, look
for new ways to cut costs, and
increase efficlency wherever we
can while continuing to dellver
the available water in a fair and

efficlent manner.

The 2012 water charges are as
follows: $625.00 per account,
and $59.00 per acre except
BCX which Is $91 per acre,
The first half Is due March I,
2012, and the second half is due
July 1, 2012, interest on past
due accounts is charged at the

rate of 6% per year.

In-stream Water Leasing

The Deschutes River Conserv-
ancy and Tumalo lIrrigation Dis-
trict are partnering to offer thelr
annual water leasing program
again in 2012. Each year of a
lease counts as a year of benefi-
cial use, thereby preserving the
validity of your water right. You
may lease all or part of your
irrigation rights, In 2011 the
Tumalo Irrigation District and its
patrons contributed 419 acres
and nearly 625 cfs instream.
6,605 acres were leased basin
wide, resulting in additional

flows to Whychus Creek,
Tumalo Cresek, and very signifi-
cantly increasing flows in the
middle Deschutes.

Under the program, water right
holders are pald on a per acre
foot basis to leave thelr water
rights in the river. The funding
for this program Is contingent
on grant funding, which bhas
been secured for 2012 and will
be pald on a pro-rated basis
(early submitted feases are pald
first). 2012 TID leases will be
paid at $7.00 per acre foot for

measurable water instream at
the end of the lease season, For
example, If the lease duty Is 10
acre feet but only 8 acre feet are
measured instream, then only 8
acre feet will be paid. In addition,
the DRC pays the state pro-

cessing fee to lease instream.

For more informatlon or to sign
up, contact Jan at TID 541-382-
3053 before March 9th, 2012
Early notification s strongly
encouraged to allow time to
prepare the documents. Please
note: You are still responsible

Safe Drinking Water Act

For those of you who
have installed a treat-
ment system, please
continue to maintaln jt
according to your install-

er's instructions. Those who
are having water hauled for
domestic use must continue to
do so until they have installed a
well or a State approved treat-

ment system.

If you are new to the District,
and have a treatment system or
are having water hauled, you
will be notifled that you are
required to provide an affidavit
canfirming your source of do-
mestic water.

Water Transfers

The District's water transfer
policy requires that transferred
water must be proved up
{beneficially used) in the new
location during the irrigaton
season In which the transfer
application Is made. In order
for the recipient to meet this
requirement, transfers must be
approved by the Board of Di-
rectors no later than the Au-
gust Board Meeting, Transfers
made after the August deadline
will be processed in the follow-

ing calendar year.




Water Leasing Con...

for your assessment, which
must be paid in full before your

lease can be approved.

Farm Deferral

Instream leasing Is a beneficlal
use that protects your water
right from forfeiture and allows
for compensation for this In-
stream use, but please note that
it does not automatically pro-
tect against loss of farm use
special assessment. Exclusive
Farm Use (EFU) zoned lands
may still require at least minimal
use with the intent to make a
profit if fallowed for more than

one year.

Weeds

The DRC assumes participants
in the Leasing Program will
continue to exercise agricultur-
al best management practices
on lands enrolled in the Pro-
gram, particularly with respect
to the contral of noxious and/
or nuisance weeds, Failure to
control weeds on leased acres
may result in exclusion of pay-

ment from the Program.

Payment for leases each year is
contingent on grant funding:
leases with unaddressed weed
issues, leases of less than 5

acres and leases with public
entides are not paid.

The Deschutes River Conserv-
ancy (mplements voluntary,
market based approaches to
water management. it is a non-
profit organization that facili-
tates a wide range of transac-
tions and discussions between
agriculture, industry and munic-
ipal Interests to increase
streamflow and water quality in
the Deschutes Basin. For addi-
tional information contact Gen
Hubert at 541-382-4077, ext.

16 or gen@deschutesriver.org.

Board of Directors Election

The results of the November,
2011 election for the Board of
Directors for Divisions 2 & 5
are as follows: Division #2-
Shirley DeMaris was the only
candidate for this position and
was elected by default. Division
#5- Bob Morrow, the incum-
bent, was the only candidate
for this position and he was
also elected by defaul, Both
Directors terms will be from
January 2012 to January of
2015,

The Board of Directors Elec-
ton of Officers was held at the

Annual Board Meeting on Janu-
ary |0ch, 2012,

The results are as follows:
Division #4-Ronald
Cachran, Chairman
Division #3-Dean Tuftin,
Vice-Chalrman

Division #1-Steve Putnam,
Director

Division #2-Shirley De-
Maris, Director

Divislon #5-Robert Mor-
row, Director

Payment Plans

The District is now offering the
option of a payment plan for
those who would like to spread
thelr assessment payments out
over a number of months. If
you sign a payment plan with the
District your payments may be
spread over as many as twelve
months. Hopefully, this will help
those who find it difficult to
make just two larger payments
in March and July. Remember, if
you do not have a signed plan
with the District your unpald
assessments are considered
delinquent August Ist and the
Board will have a Notice of
Right to Lien filed on your prop-
erty. Please contact the office as
soon as possible if you would

like to set up a payment plan.
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The mission of Tumalo Irrigation District is to manage our available resources to
meet the present and future water heeds of our service area by providing a reliable
supply of Irrigation water in an environmentally and economically responsible man-

ner in an atmosphere of courtesy, integrity and quality of sesvice.

Stock Run Information

Stock runs usually begin
on Monday and end on
Friday, Please check your
ponds early in the week
to avoid missing a stock

run.

Stock runs are scheduled
around clean-up and con-
struction work by the

field crew.

If a stock run is delayed
or cancelled due to in-
clement weather, (see
www.tumalo.org for why)
we may have to resched-
ule a run with little or ne

notice,

Winter Stock Runs

Under those  circum-
stances, please call the
office for current infor-
mation, or visit our web
page, as sending out no-
tices usually is not an op-

tion.

If your head gate Is closed
and you want water,
please call the District

office.

Note: There will
be no additional
stock runs during
this maintenance
season due to
maintenance and
pipeline con-
struction.




Elections.......

If you have any questions
regarding how to run,
how to vote, or whether
you are qualified to ru
or vote, please all fan or
Fran ac (541) 382-3053,

Tumalo Times
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Manager’s Report
Crescent Lake had enough
water in it this past winter
that we had to start a re-
lease from the lake in Jan-
uary 2012. We continued
releasing excess water
right up to when our de-
mand started in july when
it changed names from
excess water to an irriga-
tion storage release, It's
not that we have had an
extraordinary water year
because we have not. In
fact, | was digging through
the old lake data and came
up Wwith this chart. What
it shows is the total gross

o a . e
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Inflow into Crescent Lake
over the last 20 years.
Remember the Irrigation
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District's storage capacity
in the lake is 86,900 AF
and the lake holds over

Cont on page 3

Board of Directors Election Division 4

The Board of Directors
position for Division #4
will terminate on January
7th, 2013. The position is
for a three year term be-
ginning January Bth, 2013
and ending January 4th,

2016.

Any qualified elector from
Division #4 may run for
the position in that divi-
sion. If you wish to run
for a position (you must
own property in the divi-
sion for which you are
running), you may pick up
a petition and a list of
qualified electors at the

District office on or after
August 30th, 2012, Com-
pleted petitlons must be
returned to the office no
later than 2:00 p.m. on QOc-

tober 9th, 2012.

The petition must have at
least 10 signatures of quali-
fied electors in Division
#4. If more than one can-
didate applies in that divi-
sion an election will be
held Tuesday, November
I3th, 2012, Electors for
that division will be sent a
letter with complete infor-
mation regarding the re-

quirements to vote,

The current position is
held by Ron Cochran.

Ron Cochran
Division #4
18624 Pinehurst
Bend, OR 97701



Manager’s Letter Cont.

220,000 AF in total — chis
is just our part. Asyou
can see, although we had a
very good inflow, It was
nowhere near what hap-
pened In the mid to late
nineties. Looking at the
data we can be pretty
sure we will get at least
10,000 AF in a storage
season, This year we will
try and end the season
with, at most, 70,000 AF,
This means that in all but
the very worst inflow
years we will end up
dumplng excess water
from the lake to make
room for new snow melt.

Let the good times roll,

Phase ill of the Tumalo
Feed canal was completed
this past spring — perhaps
you have seen our guys
reclaiming the construc-
tion area along Johnson
Rd this summer. We end-
ed up installing over 3200
feet of pipeline on phase
il starting at the Klipple
Syphon and heading
downstream across john-
son Road. The cost was a
bit lower than we ex-
pected and along with
some realignment of the

canal, we were able to
add more footage with
the savings. | would like
to thank the property
owners that the canal
runs through. We do
realize how much stress
and inconvenience it is to
have us come through
your properties piping the
canals. The polite and
professional manner with
which you all dealt with
issues made the whole
project run very smoothly

—Thank You.

Phase IV of the Tumalo
Feed Canal is belng post-
poned this winter. We
lost out on a Reclamation
Grant of about $850,000
to other Districts (not in
this area) who showed
more water savings. As
you know these pipelines
are installed with grant
money, mostly from the
Oregon Watershed En-
hancement Board
(OVVEB) and the United
States Bureau of Reclama-
tion (USBOR). When one
leg of the funding is lost
the whole project is post-
poned until the next grant
cycle. That's Ok though,

it will give our people a
chance to catch their
breath and clean up some
other projects that were
postponed due to the

piping projects.

The Tumalo Creek Fish
Friendly Gauging Station
was installed this last win-
ter with help from the
Oregon State Water Re-
sources Department, the
Oregon Watershed En-
hancement Board and
Tumalo [rrigation District
under the guidance of

Oregon Fish and Wildlife.

The project was a smash-
Ing success and you can
view the saved water
from our plping projects
rushing down Tumalo
Creek from the District’s
web site on

www tumalo.org. Look
for “Tumalo Creek In-
stream Water" on the

front page.

Thank you for your time
and have a great year!

PROPERTY FOR SALE

The District has 6
properties listed for sale
on Laidlaw Butte off Bill
Martin Road.

These properties are
nice little lots that range
in size from 9 to 35
acres. Of course due to
market conditions, they

are priced cheaper than
dirt.

Please contact Kim
Warner at (541)382-
8262 for more info.




Board Meetings

The Regular Board

Meetings are normally
held the second Tuesday
of every month, at 10:00
AM, In the District of-

fice.

Regular Board Meetings
are open to the public,
and we encourage you
to attend whenever pos-
sible. Please note; Holi-
days and other events can

o5

sometimes
change the day of the
meeting. In such an event,
and given enough time to
do so, we will notify you
of the change. Check our
web page for meeting

dates.

If you wish to be heard at
the Board Meeting, you
must notify the District at
least one week in advance.

Internet

Please note that the Dis-
trict's E-Mail address is
tid@tumalo.org.
While we welcome your
comments on the Inter-
net, we do not encour-
age using the email to
convey your water
changes, as this will
delay the response

from the ditch riders.

Delinquencies

It's that time of year
again! As of this newslet-
ter publication, the Dis-
trict has approximately
$80,000 in unpaid assess-
ments and other charges.
All charges became delin-
quent as of August |¥,
2012 and are accruing

monthly interest.

If you are a patron with a
delinquency and have not
made arrangements with
the office, In writing, by
the end of August, the

Board of Directors will
direct our attorney to file
a Notice of Right to Lien
on your property. The
cost to you for this No-
tice will be in excess of
$500.00. This is in addi-
tion to your unpaid as-

sessment.

If all charges, including
interest, legal and admin-
istrative fees are not paid
by the November Board
Meeting the Directors
may vote to foreclose on

your property. This could
easily quadruple fegal and
administrative costs and
you could end up owing
the District several thou-
sand dollars for these
costs. If all charges are
not paid you could lose

your property.

If you are a water patron
with unpaid charges con-
tact the District office as
soon as possible to make
arrangements to get your

charges paid in full.
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District Vote

FINAL NOTE: If you are
notified by a letter of an
upcoming eection for
your division, don't for-

get to vote.

Election day will be
November [3th, 2012
here at the TID office or
you may vote by mail,
Polls open at 7 a.m. and
close at 8 p.m.
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Dalmatian Toadflax—Linaria dalmatica

Dalmatian toadflax is an
herbaceous perennial

native to the Mediterra-
nean region. Jt was culti-
vated frequently because
of its showy flowers. Dal-
matian toadflax has a
woody, stocky base, with
both short prostrate
stems, and puright floral

stems. lts leaves are pale
green, waxy, and heart-
shaped, about | to 3 in.
in length, that clasp the
stem. Seedlings generally
will emerge in spring and
form rosettes that are.
usually under 2 inches
high. Some seeds will live
underground (in the soil
seed bank) for up to 10
years, and then emerge in
the spring when the soll
becomes warm enough.
The plant's flowers are |
in. long, bright yellow in
color, and are often
tinged with orange or
red. They look much like
a snapdragon flower. It
spreads by horizontal or

creeping roots, and by
seeds that are distributed
to other regions by the
wind, birds, and other
animals. This plant can
quickly colonize cultivat-
ed ground, primarily
sandy or gravelly soils,
but can develop in a wide
range of conditions. The
average life span of a Dal-
matian toadflax plant is

three years.

.
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From: ri Wi

To: Kenneth B. Ri
Subject: Re: Heads-up on Tom Bishop
Date: Tuesday, May 06, 2014 3:24:48 PM

Do you see any way that this could cause a problem with our plans and contract?
Where is he going to store 108 acre feet of water????

Thanks,
Eric

On Tue, May 6, 2014 at 3:20 PM, Kenneth B. Rieck <Ken@tumalo.org> wrote:
No problem. ' It looks like he wants to outbid you. He signed up for the board
meeting today.

Ken

----- Original Message-----
From: Eric Cadwell [ecadwell@gmail.com]
Received: Tuesday, 06 May 2014, 2:49PM

To: Kenneth B. Rieck [ken@tumalo.org]

CC: harriskimble@aol.com [harriskimble@aol.com]
Subject: Heads-up on Tom Bishop

Ken,

Just wanted to give you the heads-up that Tom Bishop will be complaining to
the board about the cost per acre that we are paying for storage rights.
Yesterday, he also called code compliance on us saying that we were
crushing rock out at the site, even through there has been no rock crusher
for several weeks. Basically, he's using his short amount of time in town

to make life as hard for us as possible. Just wanted to give you the
heads-up. I do know that Harris will be at the meeting as well to

represent us.

My take on it is that this is a contract between TID and KC Development
Group. He is not a party to the contract, so there is no reason to have
any say in it. All parties and their lawyers have agreed to it.

You have been great to work with, and I'm sorry that problems like this
keep cropping up.

Please let me know if you think we should be doing anything else
proactively to get this completed. As I mentioned, I will be out of the
country for the next couple of weeks, but hopefully Harris can help get
anything sorted out if required.



I would also appreciate it if you could keep this email in confidence. If
he knows that I emailed you, he might stir up even more trouble in other
areas.

Thanks,

Eric Cadwell
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JUN U 3 0414 18130 Tumalo Reservoir Road
BY: o o . ( Bend OR 87701, @
' sf‘)%\ Monday, June 02, 2014
g A BY HAND DELIVERY TO TID OFFICE.

Mr. Ron Cochran, '
Chairman, TID Board of Directors.

Dear Ron, Draft contract for Water Storage with KC Development Group LLC.

We wish to use the discussion at the June Meeting of TID to record our strong objection
to the manner and nature of the expressed intent of TID to reduce the water storage
capacity of the District in favor of a water skiing pond on a private property, as
evidenced by the signature-ready contract considered at your May 2014 meeting. Until’
this intent was fully disclosed by the efforts of an affected private individual, TID had
had no public process to support the sale of this strategic asset which was being
contemplated at a price far below its market value.

It is clear that the District needs to diversify and enlarge its storage capability both to
justify the current capacity of its Storage Certificate and also to improve upon the
efficiency of the Upper Tumalo Reservoir. Partnership with private individuals or
corporations might offer the looked-for improvement in storage capacity but this should
be driven by a strategic plan developed by the District. It is essential that the District
retains full operational control and its water patrons must have immediate and
unimpeded access to stored water in times of need.

Because of the grossly unsatisfactory manner in which the above contract was sourced
and developed it is not an acceptable starting point for these planning discussions and it
should be set aside in its entirety until the planning process is complete.

Yours truly,
Dr. Veronica Newton-Hudson Dr. Leslie Hudson
Water patron Water patron

Copy to: Mr. Kenneth B Rieck, Manager and Secretary, TID



E Tcrmals ng,;lﬁ@@a@//

7 Muﬂ?ﬂw/ﬁ\ b ol ias e

g g e ove & frasadi e
Stoasp B biton TID and e
vl oo off ardd L.

T vasirme Bht Zha lyiBo o STy Ao
e G 77D et By develbgona arnd oy
Pove o %4@ oy tn bt a5 WS%;

OUM%%&W//@;mWMF dinaisnid

Mo Lok’ o d B o s i fpesa e sbbon
WW/;(WW&W:Q@WWW/&
MZ’W P QMW A Lz ;/57%/'4
Asnironits W%&?’Za 74:/»@ O



NI e pve  aas o Cam 20 adid o

e @M@A%M :Bﬂ:é‘/‘:‘d’),/foc
ele | L hope A M//':ﬁ-glﬂx/( o o |
szuoa boe “rg Gpramed o st

T s



E@EEWI@
June 3, 2014 @ JUN O 3 2014

To the Board of the Tumalo Irrigation District: BY: coversrreasrr

1 own eight acres at the end of Buck Rd, a short distance from the proposed
development of the private lake by the KC Development Group. Should it be built,
the lake, homes and associated activities will have a direct impact on the serenity
and character of not only my home, but also the neighborhood.

By participating in the water storage agreement easement with KCDG, TID is doing a
great disservice to its constituents, the local ecology, and the greater public good. In
Oregon we're fortunate, water is a public good to be held in trust by the commons.
However, by electing to move 108 acre feet of surface water from the publicly
accessible Upper Tumalo Reservoir to KCDG's privately owned land, TID is
effectively taking this resource out of the public sphere and delivering it to only
those who can afford to buy into the development.

I want to ask the Board if it truly believes that the privatization of one of our most
valuable and important natural resources is really only worth $5400 per year - the
price agreed upon by the easement contract? Is removing this water from the
reservoir where it is accessible by water users when needed; where it serves as
local habitat for migratory birds and native species; and where its evaporation and
loss is mitigated by volume and transferring it to private property where it may be
contaminated by fossil fuels and fertilizers truly inline with the TID mission to
manage our irrigation water “in an environmentally and economically responsible
manner with an atmosphere of courtesy, integrity and quality of service?” I don’t
believe it is, and I hope you don't either.

The proper care and management of our water resources is what has allowed our
neighborhood and many of the areas surrounding the city of Bend to retain the
qualities and characteristics that we treasure as residents of central Oregon: natural
beauty, serenity, healthy and fire resistant landscapes, and sustainable
development. If TID allows this water transfer to occur and this development to
continue as currently planned, it will foster the erosion of these qualities.

Several years ago, TID participated in the project to cover the canals. It is my
understanding that part of the impetus behind that work was to limit contamination
and evaporation of our irrigation water, and while I believe TID should have
consulted with water rights holders prior to covering the canal, I can understand the
intentions behind that project. Those intentions, however, do not seem to be inline
with the KCDG agreement, and I ask the board to reevaluate its goals and desires for
our water.

In closing, I do not believe this transfer is in our best interest, and further it will
likely do permanent and irreversible damage to the area served by TID.



Thank you for your time and consideration.
Respectfully,
Mark Rudin



6-3-14

To anyone interested in irrigation water and water rights,

We are very concerned about Tumalo Irrigation issuing new water rights to the
company developing Klippel Lakes. We have shared our concerns earlier with
Tumalo Irrigation and the directors. We were misled by Ken Rieck that it would be
at least a year before a decision would be made on this water and storage issue.

We never in our wildest dreams imagined that Tumalo Irrigation would even
consider granting water to fill two lakes for developers for their private use and .
profit. We also believe that if the public and the customers of Tumalo Irrigation

knew of this action most would strongly object. This has been a very covert, under

the table operation and we are asking for more time and consideration to be put

. into this process. This is a very serious decision and has the appearance of misuse
of water and water rights.

We have many concerns and once again are asking Tumalo Irrigation and the
directors to allow more time for consideration before making a decision on
granting water storage rights to a private land owner.

Rredaoett— K.

Kris Jewett and Ken Graham

A requestthe rightfa speaic ab thes

\JWID& l’"—ﬂo"'—'-g/

BCRIVE
1IN O 3 2014
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Tumalo Irrigation Members of the Board of Directors TN 63 2014
Mr. Ron Cochran, Chairman
Ms. Shirley DeMaris, Vice Chairman . )

Ron Kaye Bx:- -M.u-.v.ws....s..-o Prv\,
Stephan L Putman

Martin Warbinton

Mr. Kenneth Rieck

RE: Storage of Irrigation Water — KC Development Reservoir,

1am writing a letter of concern regarding the possibility of Tumalo Irrigation District approving the
storage of water in the lakes that KC Development is in the process of developing. I believe there will be
an adverse affect in our community in @ number of ways. There are multiple areas of concern for our
neighborhood should this be approved.

= A water storage reservoir for recreational use with the noise of motorized watercraft is very
incompatible within a residential neighborhood for any reason. That is their intent — to have
competitive skiing on the larger lake with motorized watercraft. TID would make that possible
by allowing them to store 108 acres of irrigation water.

» Another point of concern is what happens to our crops when those motorized watercraft’s
emissions are left in the lake and then released back into the irrigation system — which they will
be. Or is TID not requiring them to release it back into the irrigation flow? .And if not, why?
How will those gases and oils affect our alfalfa crop and gardens in this area that Tumalo
Irrigation District and Deschutes County has designated as agriculture for our small farms?
This would not affect just our little area but all of the 650 landowners of Tumalo Irrigation
District who pay for irrigation water and have it delivered to them. Perhaps it is time to notify
those 650 landowners of what is happening,.

= Cost of irrigation water for any use should be equitable across the board for anyone using it for
any reason. KC Development purchased 60 acres of water with their purchase of the property
they are developing. When did they purchase the additional 48 acres of water that TID may
allow them to store and if not purchased then why is it ok for them to have access to water they
have not purchased.

»  Why would Tumalo Irrigation District pay someone (KC Development) to store water that is not
necessary to store but is an added benefit to the developer. Shouldn’t the developer have to pay
for that right like the rest of us do?

»  Why is the developer being allowed an extra acres of water to store they have not paid a penny
for and is not rightfully theirs? It is very understandable if they owned all 108 acres of water
and needed the lakes to store the water they are paying for but when they do not even own the
water that may be stored it seems Tumalo Irrigation District is making a very big mis-
appropriation of funds. Does TID have the authority to grant immunity from paying for
water??? Or should the State Water Board be involved in this decision?



= Weas neighbors have never beeni ormed by Tumalo Irrigation District of its intent to transfer
or allow storage of any water at KC Development.

« They are building their development right in the middle of the Wildlife Wintering Zone with no
consideration of the Wildlife Management zoning — of which the lakes are right in the path of
e wildlife, along with no consideration of the habitat, vegetation, impact on the roads, the
neighborhood tranquility, but above all the suitability of water for district users once they are
done with it, using their motorized water craft for their own monetary benefit.

I respectfully ask you to consider not approving any storage of water at KC Development for any reason.
Thank you for your consideration in this matter. It is greatly appreciated.

Regards,
T~
amper

63460 Palla Ln
Bend OR 97701



Attn: Mr. Kenneth B. Rieck
Manager and Security of the Board
Tumalo Irrigation District

64697 Cook Ave.

Bend, OR 97701

irrigation water concerns:

. The holding ponds/lakes created by KCDG will be inspected each year for integrity of the water in their
charge. That the water is in the same condition or better than it was when it was allocated to KCDG for
storage.

. The ponds/take’s liners are in good condition and there is no water leaking into the ground water used
by existing property owners for drinking water. It appears that the current water level exceeds the pond
liner level, at this time. There is the potential of the water containing petroleum products, in the future,
based on usage. '

. There is a written and agreed upon procedure for recovering the water for TID's use at any point that it
becomes necessary. And that there is no cost passed along to the TID water users for the recovery of
this water as part of the maintenance charges. Since there was never a vote or letter of notice sent to
all TID water users they should never bare any cost of supplying or recovering this water.

We thank you for your interest in our concerns.

Beverly Morales Mayer JUN g3 2014
John Mayer BY: ... Smnbia
19383 Klippel Rd.

Bend, OR 97701

(541) 318-0461
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' BY: i e Bend, OR 97701
June 3, 2014

—— VIAE-MAIL  HAND- ELIVE

Mr. Ron Cochran, Chairman

Ms. Shirley DeMaris, Vice Chairman

Mr. Ronald Kaye, Director

Mr. Stephan L. Putnam, Director Cop
Mr. Martin Warbington, Director

Mr. Kenneth B. Rieck, Manager and Secretary to the Board

Tumalo Irrigation District
64697 Cook Ave.
Bend, OR 97701

Re: Proposed Transfer of Water Storage Rights

Dear Sirs and Madam:

These comments are submitted in regards to consideration by the Tumalo Irrigation
District (“TID”) oard of Directors (“the Board”) whether to transfer the place of
storage for some of the water storage rights of TID (“the Rights”) to property of KC
Development Group LLC (“KCDG”). These comments are in addition to those being

provided in a separate letter to e TID oard today by our legal counsel, Garvey
Schubert Barer.

The Board’s duty is to manage the water rights of the District for the benefit of all its
users and must do so in compliance with its own governing rules and applicable laws
with respect to the handling of the Rights. In the exercise of these duties, the members
of the Board must fulfill their fiduciary duties to all of their constituents, should
demonstrably ascertain the highest and best use of the Rights for the benefit of all TID

water patrons, and should consider the cffects of such use on all residents within TID’s
boundaries.

As T have stated in previous testimony at the May 13, 2014 TID Board meeting, the
fair market value of the transfer of the Rights has not been evaluated. Further, the

Board has given no consideration to the impairment of other water rights holders if this
contemplated transfer occurs.



We are very concerned that TI  has not informed its constituents of the true nature,
scope and implications of the contemplated transfer of the Rights and does not have a
record for this matter that is easily reviewed by members of the public. This lack of
transparent record keeping means that neither TID’s Board nor its constituents have
had the opportunity to become fully informed about the implications from e
proposed transfer and make educated comments in regards to the transfer of the “ghts.
We reach this conclusion a er the difficulty we faced in our attempts to obtain the
public records related to this matter.

In April, when I requested to see the documents of TID that pertain to consideration of
a transfer of the Rights, I was initially told by the Manager of the District that there
were no documents related to the conte plated transfer of the Rights. After
submitting a formal written request for records, I was given an opportunity to view
some irrigation rights mapping documents and some invoices, but not meaningful
documents pertaining to the Rights or the conte plated terms of the transfer. When, at
that time, I asked to see a copy of the draft contract and a copy of the minutes of the
regular monthly April TID Board meeting, e Manager told me they would not be
available until May 13 (at the time of the Board meeting), which of course would have
allowed no time to review and consider it before making comments at that meeting.

Indeed, after retaining counsel to prepare formal public records requests, TID provided
records that did exist when I previously met with the Manager, including but not
limited to a form of contract signed by the developer, an analysis by KCDG of what it
would offer to pay for the Rights, many e- ail messages pertaining to the Rights
(including a complaint from a water patron om several weeks earlier in regards to the
proposed transfer of the Rights, etc.). As a result of the difficulty in obtaining
information about the transfer of the Rights, the TID Board is at great risk of losing
credibility and legi © acy withi constituency, especially if it makes a decision that
compromises the due process rights of its constituents.!

For all other patrons and members of the public, the first notice that a transfer of the
place of the use of TID’s water storage rights was at issue was in the TID Board’s
April 2014 meeting Minutes. However, these April 2014 meeting Minutes were not
available until after the May 13, 2014 meeting when the oard had on its agenda the
proposed transfer of the Rights. The Board’s consideration of such an important

1 We appeal to the Board members to correct this situation immediately and provide more information to its
canstituents and the public via its website, as do many other government agencies.

2



sontract, the main subject of which had not yet been communicated to the water
patrons and public, would have been inexcusable.

The Board acted appropriately in tabling the matter on May 13, 2014. The Board
should make no decision.on June 10, and should completely re-think how the District
will best meet its constituents’ needs for water storage. In this regard, my son, Eugene
Bishop, will speak on our behalf at the June 10 meeting of the Board.

Please include this letter in the Board packet being prepared for the TID Board
meeting on June 10, 2014 and include it in the administrative record for the
contemplated transfer of TID’s water storage rights to KCDG.

In the future, we will comment further and will remain actively involved to assist the
Board in pursuing the best interests of the District, for all the water patrons and the
resxdents, not the private pecuniary interests of one water patron

Sincerely, With concurrence,
Thomas E. Blshop Dorbina O. Bishop



June 2, 2014

To Whom It May Concern at TID:

This letter is to voice a few of our concerns as a family living in the Klippel Acres neighborhood of Bend,
Oregon. Our concerns stem from the recent actions and construction/environmental destruction
occurring as the result of Dr Eric Cadwell's property development adjacent to our ten acre property.

The main concern we want to address here is only one of several, and it has to do with Water. As
Tumalo Irrigation District deals with water, this seems appropriate to address with you. Specifically, we
are thinking about a man-made desert body of standing Irrigation water. What we imagine is water
containing farm chemical runoff including herbicides and pesticides, fertilizers, and other potentially
harmful materials. In addition, we understand from living in a wilderness area there are many animal
species cohabitating our area that will likely use the water and therefore animal excrement will also
become a part of the contents of this standing body of Irrigation water. As such there will be a real risk
of harmful infectious organisms in the water including Giardia, which can have a deleterious effect on
human health if ingested even in minute quantities. Moreover, there is the possibility of algae growth
on this standing body of irrigation water which can also become a serious human health hazard. Finally,
there is always the likelihood that this water will be a breeding ground for mosquitos which in addition
to being a terrible nuisance can transmit West Nile Virus.

Allowing motorized boats in the water will further contaminate it with gasoline and oil and by products.
While treating the water to make it potentially more safe for human use may be on your mind, we are
concerned about chlorine and other water treatment chemicals becoming a regular part of irrigation
water for people’s lawns and gardens and so forth, which would be harmful to grass and plants and
flowers, as well as other living organisms where watering occurs.

We would like to hear your respanse to each of these concerns as you go forward In consideration of
this "project” of Dr Cadwell and Mr Kemball. We imagine a day when we would have to post signage
warning people in the neighborhood about the use of non-potable and potentially hazardous water near
our home. We sincerely hope that day is not allowed to ever arrive in Klippel Acres. Please do the right
thing.

~ oz

Neighbors at Klippel Acres

ECRIV © ’,L
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June 9, 2014

Tumalo Irrigation District
64697 Cook Ave.
Bend, OR 97701

Re: Proposed Water Storage Right Transfer to  C Development Group, LLC

Dear TID Board:

1 am writing on behaif of Central Oregon LandWatch to express our concerns about the proposed
transfer of water storage rights to a new location, to be stored by KC Development Group
(“*KCDG"). Our concerns include the propriety of such a transfer for a proposed water skiing
lake and a proposed fish lake under Orégon water law. We are also concerned that associated
land use activities to build these lakes are being carried out without county land use permits.

What is being proposed here is essentially the conversion of use of Tumalo Creek water from
irrigation purposes to resort development. 1 was at the TID Board meeting on May 13 and it was
apparent from the discussion, as well  the nature of the resort development, that this water was
essentially being permanently transferred to these lakes, and that the water will not be used by
TID.

As you know, the use as well as mis-use of Tumalo Creek water has become an important public
issue. Questions are alrcady being raised about the appropriateness of TID irrigation
management and of using substantial public funds to finance TID piping and other projects. This
kind of mis-use of Tumalo Creek water by TID for resort water ski and fish lakes will only
intensify the public concern about diversions of Tumalo Creek water.

We  her believe that these proposed new lakes, or “reservoirs,” need permils and that there
must be a public process before there can be any transfer of storage rights.

Very truly yours,
s
Exocutive Dirscor BEOEIVE
R 1 2014 U

wwav.cenlrolaregoniandwaich.org
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LINE OF CREDIT TRUST DEED
PARTIES:

GRANTOR: KC DEVELOPMENT GROUP LLC,
an Oregon limited liability company
63560 Johnson Road
Bend, OR 97701

TRUSTEE: Amerititle
15 Oregon St.
Bend, OR 97701

BENEFICIARY: CARLTON M. CADWELL
909 North Kellogg Street
Kennewick, WA 99336

RECITALS
This Trust Deed is a LINE OF CREDIT INSTRUMENT securing performance of the
obligations in a Line of Credit Agreement and Promissory Note between Grantor and Beneficiary
dated October 24, 2013 (“Note”). The maximum principal amount to be advanced pursuant to the
Note is Four Million Two Hundred Thousand Dollars ($4,200,000.00). The maximum principal
amount may be exceeded by advances made pursuant to the credit instrument if the advances are

used to complete construction of the improvements upon the Trust Property.

The term of the credit agreement commences on the date of this Trust Deed and ends thirty-
six months after the Wells Fargo Effective Date as defined in the Note.

Grantor is the owner of real property described as follows:
See attached Exhibit “A”

including all appurtenances, buildings and future improvements. All of the real property is referred

LINE OF CREDIT TRUST DEED - 1 of 9 Retum to:
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to as "the Trust Property."

SUBJECT TO: Encumbrances of Record as of this Line of Credit Trust Deed recording date.
SECTION 1. LOAN

Beneficiary desires to lend to Grantor, and Grantor desires to borrow from Beneficiary, the
sum of Four Million Two Hundred Thousand Dollars ($4,200,000.00). The loan is evidenced by a
Line of Credit Agreement and Promissory Note (the Note) dated October 24,2013 between Grantor
and Beneficiary. Grantor has agreed to deed to Trustee the Trust Property to secure punctual
performance of all of Grantor's obligations under the Note and Agreement, any modifications,
alterations, or extensions of the Note, under this Trust deed, and under any other indebtedness

owing by Grantor to Beneficiary, and any future amounts which Beneficiary may loan to Grantor,
together with interest,

Grantor grants, bargains, sells, conveys, assigns and transfers to the Trustee, in trust, for the
benefit and security of Beneficiary with power of sale and right of entry and possession, all of
Grantor's right, title, interest in the Trust Property together with all of the improvements now or
hereinafter erected on the Trust Property and all easements; rights; appurtenances; rents; royalties;
mineral, oil and gas rights and profits; water rights; and all fixtures now or hereinafter a part of the
Trust Property. All replacements and additions shall also be covered by this Trustee. Grantor
presently assigns the rents, revenues, income, issues and profits to the Trustee, its successors and its
assigns, upon the terms set forth in this deed.

The Trust Property is conveyed to the Trustee and its successors and assigns for the benefit
of Beneficiary and its successors and assigns forever.

However, if all of the obligations secured by this Trust Deed and the Trust Deed are paid,

performed and satisfied in full, then the lien and the estate granted by this Trust Deed shall be
reconveyed.

SECTION 2. PARTIAL RELEASE

Grantor plans to develop the Property secured by this Trust Deed. Upon agreement to sell
individual lots, Grantor shall pay the net proceeds from the sale of each lot to Beneficiary to reduce
the unpaid principal balance owing on the Note and Beneficiary shall release the individual lot from
this Trust Deed. The term “Net Proceeds” shall include all sums received for the purchase of any
lot, less only actual closing costs. Upon payment in full of the Note, Beneficiary shall release all
remaining lots secured by this Trust Deed.

SECTION 3. GRANTOR'S COVENANTS AND WARRANTIES

3.1 Payment of the Note. Grantor shall make all payments of interest and principal and late
fees, if any, for which provision is made in the Note, and in any renewals, extensions or
modifications of the Note, and any note or notes given in renewal or replacement, promptly as such
payments become due and payable and will pay the unpaid balance of the Note upon maturity.

LINE OF CREDIT TRUST DEED - 2 of 9
(10/23/13)



32 Warranty of Title. Grantor warrants that it holds good and merchantable title to the
Trust Property subject to no liens or encumbrances other than those set out above. Grantor
covepants that it will defend Beneficiary's and Trustee's rights under this Trust Deed against the
adverse claims and demands of all persons.

3.3 Further Assurances.

3.3.1 Grantor shall execute, acknowledge and deliver from time to time such further
documents as Beneficiary or Trustee may require to accomplish the purposes of this Trust Deed.

332 Grantor, immediately upon the execution and delivery of this Trust Deed,
and thereafter from time to time, shall cause this Trust Deed and any supplemental security
agreements to be recorded in such a manner and in such places that may be required by any present
or future law in order to perfect, and continue perfecting, the lien of this Trust Deed,

3.3.3  Grantor shall pay all filing and recording fees, and all expenses incident to
the execution, filing, recording and acknowledgement of this Trust Deed. '

34 Trust Property. Grantor represents that the current use of the Trust Property and if
developed, all improvements, are in compliance with all laws, ordinances, and regulations of all
government authorities.

3.5 Taxes, Assessments, Liens & Claims.

3.5.1 Payment of Taxes and Assessments. Grantor shall pay when due all taxes,
assessments and liens imposed against the Trust Property when due.

3.5.2 Evidence of Payment of Taxes or Assessments. Grantor shall fumish to
Beneficiary evidence of payment of the taxes and assessments annually. Grantor authorizes the

appropriate official to deliver to Trustee and Beneficiary at any time a written statement of the taxes
and assessments against the Trust Property.

3.5.3 Protection of the Trust Property from Liens. Grantor shall not permit any lien
prior to the trustee's title to be imposed upon the Trust Property, except liens for taxes or
assessments assessed but not yet due.

3.5.4 Beneficiary's Right to Pay Taxes. In the event that Grantor shall allow the
taxes or other assessments on the Trust Property to become delinquent or shall fail to pay any lien or
encumbrance of any nature whatsoever imposed or permitted upon the Trust Property as they are
imposed or become due, Beneficiary, without obligation to do so, shall have the right to pay the
amount due and to add the amount plus all costs and attorney fees to the Note balance to bear
interest at the rate provided in the Note.

3.5.5 Grantor's Right to Contest. As long as the Trustee's interest in the Trust
Property is not jeopardized, Grantor may withhold payment of any taxes, assessments, claims or
demands or may elect to contest liens if Grantor is, in good faith, conducting appropriate

LINE OF CREDIT TRUST DEED - 3 of 9
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proceedings to contest its obligation to pay. If the Trust Property is subject to a lien which is not
discharged within 30 days from the date the notice of claim of liensis filed, Grantor shall deposit
with Beneficiary cash, a sufficient surety bond or security reasonably satisfactory to Beneficiary in
an amount adequate to provide for discharge of the lien plus any interest, costs, attorney fees or
other charges that could accrue as a result of foreclosure or sale. In any contest, Grantor shall,

at Grantor's expense, defend itself, Trustee and Beneficiary, and shall satisfy any adverse judgment
before enforcement against the Trust Property.

3.6 Insurance.

.3.6.1 Property Insurance. Grantor shall procure and maintain policies of insurance
against loss by fire, hazards included within the term "extended coverage" and any other hazards for
which Beneficiary reasonably requires insurance. The coverage endorsement shall include all
buildings and improvements. Loss payable shall be made to Beneficiary. The amount of insurance

shall be the replacement cost or the amount of principal and interest owed on the Note, whichever is
greater.

3.6.2 Insurance Companies, Policies and Certificates. Both the insurance company
providing the policy and the form of the policy must be acceptable to Beneficiary. Grantor shall
deliver to Beneficiary a certificate of coverage from the insurer issuing the policy containing a
stipulation that coverage will not be canceled or diminished without a minimum of ten (10) days
advance written notice to Beneficiary. Grantor shall deliver to Beneficiary at least ten (10) days
prior to the expiration of any insurance policy required by this paragraph a certificate showing the
placement of a renewal or substitute policy of insurance.

3.6.3 Notice of Loss. In the event of loss, Grantor shall immediately notify
Beneficiary, which may make a proof of loss if it is not made promptly by Grantor.

3.64 Insurance Proceeds. Insurance proceeds shall be paid directly to Grantor and
Beneficiary. If Beneficiary, by reason of such insurance, receives any amount for loss or damage, if
payment is sufficient for repair the payment shall be used for that purpose. If the amount is
insufficient to repair or replace, and Grantor is unable to make up the difference to satisfactorily
accomplish the repairs, then the insurance payment shall be retained by beneficiary and shall relieve
indebtedness of the Grantor in the amount paid. If the payment is greater than the indebtedness
owing, the overage shall be paid to the Grantor.

3.6.5° Liability Insurance. During the term of this Trust Deed, Grantor shall
maintain public liability and property damage insurance with a limit of not less than $1,000,000.00.
The insurance shall be on an occurrence basis and shall be primary with respect to all other
insurance covering any of the insured risks. The policy shall cover all risks arising directly or
indirectly out of Grantor's activity on or any condition of the Trust Property. The policy shall
protect Grantor, Trustee and Beneficiary against claims of third persons. The policy shall be written
in such form, with such terms and by such insurance companies reasonably acceptable to
Beneficiary. Grantor shall deliver to Beneficiary certificates of coverage with a stipulation that
coverage will not be canceled or diminished without at least ten (10) days' written notice to
Beneficiary.

LINE OF CREDIT TRUST DEED - 4 of 9
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3.7 Use, Maintenance and Alteration.

3.7.1 Duty to Maintain. Grantor shall maintain the Trust Property in good condition
and repair and promptly perform all repairs and maintenance necessary to preserve its value.

3.72 Waste, Nuisance. Grantor shall not conduct or permit any nuisance on the
Trust Property nor commit or suffer any strip of waste. Grantor shall keep the Trust Property free of
all hazardous substances. Grantor shall not remove trees unless prior written permission from
Beneficiary is obtained.

3.73 Removal of Improvements. Grantor shall not demolish or remove any
improvements on the Trust Property without the prior written consent of Beneficiary. Grantor may
make alterations.

3.74 Beneficiaries' Right to Enter and Inspect. Grantor shall permit Beneficiary
and its agents to enter upon the Trust Property at all reasonable times to inspect the Trust Property.

3.7.5 .Compliance with Government Regulations. Grantor shall comply with all

laws, ordinances, and regulations of all governmental authorities applicable to the Trust Property or
the use or occupancy of the Trust Property.

3.8 Eminent Domain. If any part of the Trust Property is condemned, Beneficiary shall
be entitled to its pro rata share.

39  Hazardous Substances. Grantor represents and warrants that: (1) the premises and
the improvements, and, to the best of Grantor's knowledge, the swrrounding areas, are not currently
and have never been subject to hazardous or toxic substances or wastes or their effects; and (2) there
are no claims, litigation, administrative or other proceedings, whether actual or threatened, or
judgments or orders, relating to any hazardous or toxic substances or wastes, discharges, emissions
or other forms of pollution relating in any way to the premises or the improvements.

SECTION 4. EVENTS OF DEFAULT.

The following shall constitute events of default:

4.1 Nonpayment. Failure of Grantor to make any payment tequired by the Note when due.
Failure to make any payment for taxes, insurance premiums or for reserves for such payments, or
any other payment necessary to prevent filing of or discharge of any lien within three (3) days after
written notice by Beneficiary (or Beneficiary's agents) of any such nonpayment.

4.2 Breach of Other Covenant. Failure of Grantor to perform any obligation contained in
this Trust Deed within fifieen (15) days after notice from Beneficiary (or Beneficiary's
representative) specifying the nature of the default or, if the default cannot be cured within fifteen
(15) days, failure within such time to commence and pursue with reasonable diligence curative
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action. No notice of default and opportunity to cure shall be required if during the preceding twelve
(12) calendar mo s Beneficiary has already sent a notice to Grantor concerning default in
performance of the same obligation.

4.3 Sale or Transfer of Possession. The sale of the Trust Property or transfer of possession
in any manner by Grantor, whether by deed, contract of sale, lease or similar agreement, without the
prior written consent of Beneficiary, which shall not be unreasonably withheld. Prior to requesting
consent, Grantor shall provide a credit report and financial information on any proposed transferee.

4.4 Misinformation. Falsity in any material respect of any representations or warranties
made by Grantor to Beneficiary.

SECTION 5. REMEDIES IN CASE OF DEFAULT.

If an event of default shall occur, Beneficiary or Trustee, as the case may be, may exercise

any of the following rights and remedies, in addition to any other remedies which may be available
under the laws of the State of Oregon:

5.1 Acceleration. Beneficiary may declare all sums secured by this Trust Deed, including
all interest and late fees or prepayment penalties, if any, to be immediately due and payable.

52 Receiver. Beneficiary may have a receiver of the Trust Property appointed.
Beneficiary shall be entitled to the appointment of a receiver as a matter of right whether or not the
apparent value of the Trust Property exceeds the amount of the indebtedness secured by this Trust
Deed. Employment by Trustee or Beneficiary shall not disqualify a person from serving as

receiver. Grantor waives all defenses and consents to the appointment of a receiver at Beneficiary's
option.

5.3 Possession. Either through a receiver or in person take possession of all or any part of
the Trust Property, and Grantor shall peaceably surrender the same.

5.4 Foreclosure. Beneficiary may obtain a decree foreclosing Grantor's interest in all or any
part of the Trust Property.

5.5 Fixtures and Personal Property. With respect to any fixtures or personal property
subject to a security interest in favor of Beneficiary, Beneficiary may exercise any and all of the
rights and remedies of a secured party under the Uniform Commercial Code.

5.6 Abandon Security. Beneficiary may abandon any security described in this Trust Deed
or any other security instrument.

5.7 Power of Sale. Beneficiary may direct Trustee, and Trustee shall be empowered, to

foreclose the Trust Property by advertisement and  ercise of the power of sale under applicable
law.

5.8 Expenditures by Beneficiary. If Grantor shall fail to comply with any provision of this
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deed, Beneficiary may at its option on Grantor's behalf take the required action, and any amount that
it expends in so doing shall be added to the indebtedness. Amounts so added shall be payable on
demand with interest at the rate of the Note from the date of expenditure. Beneficiary shall not, by
taking the required action, cure the default so as to bar it from any remedy that it otherwise would
have had.

5.9 Additional Remedies. Beneficiary may exercise any other remedy provided by law.

5.10 Cumulative Remedies. Election to pursue one remedy shall not exclude resort to any
other remedy, and, unless the context otherwise requires, all remedies under this Trust Deed are
cumulative and not exclusive. An election to cure shall neither prejudice the right to declare a
default nor constitute a waiver of the breached term or any available remedies. No delay or
omission in exercising any right or remedy shall impair any other right to remedy or shall be
construed to be a waiver of the default.

SECTION 6. APPLICATION OF PROCEEDS.

All proceeds realized from the exercise of the rights and remedies under this Trust Deed
shall be applied as follows:

6.1 Costs and Expenses. To pay all costs of exercising such rights and remedies including,
but not limited to, the costs of any sale, the costs and expenses of any receiver, the cost of a policy
of title insurance and the cost of any survey.

6.2 Indebtedness. To pay all other amounts owed by Grantor, payment of which is secured
by this Trust Deed.

6.3 Surplus. The surplus, if any, shall be paid to the person or persons legally entitled.
SECTION 7. GENERAL PROVISIONS.

7.1 Reconveyance upon Payment. Upon written request of Beneficiary stating that all sums
secured by this Deed have been paid, surrender of this Trust Deed and the Note to Trustee for

cancellation and retention and payment of its fees, Trustee shall reconvey, without warranty, the
Trust Property.

72 Trust Deed Binding on Successors and Assigns. This Trust Deed shall be binding on

and inure to the benefit of the successors and assigns of Grantor, Trustee and Beneficiary.

7.3 Indemnity. Grantor shall hold Beneficiary and Trustee harmless from any and all loss
and expense, including but not limited to attorney fees and court costs, in any suit, action,
proceeding, or appeal brought against Trustee or Beneficiary by a third party resulting from or
attributable to Beneficiary's ownership of the Note or Trustee's interest under this Trust Deed.

7.4 Notice. Any notice under this Trust Deed shall be in writing. Any notice to be given or
document to be delivered under this Trust Deed shall be effective when either delivered in person or
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deposited as registered or certified mail, postage prepared, addressed to the party at the address
stated in this Trust Deed; however, any notice pursuant to exercise of the Trustee's power of sale in
the event of default shall be sufficient if such notice complies with all provisions of Oregon law

applicable to exercise of such powers of sale. Any party may by notice to the others designate a
different address.

7.5 Attorneys Representation. The law firm of Francis Hansen & Martin LLP has
represented Eric Cadwell a member of Grantor in the negotiation and drafting of this
Trust Deed. The law firm of Hurley Re, PC has represented Harris Kimble, the other
member of Grantor in the negotiation and drafting of this Trust Deed. eneficiary is
advised to consult with an attorney on his behalf,

7.6 Substitute Trustee. Beneficiary may from time to time remove Trustee and appoint a
Successor Trustee.

7.7 Expenses and Attomey Fees. In the event that Beneficiary or Trustee shall take any
action, judicial or otherwise, to enforce the Note or any provision of this Trust Deed or if
Beneficiary or Trustee shall be required to appear in any proceedings to protect and maintain the
priority of Trustee's title to the Trust Property, Trustee or Beneficiary (or both) shall be entitled to
recover from Grantor all expenses which it may reasonably incur in taking such action, including
but not limited to costs incurred in searching records, the cost of title reports and surveyor's reports,
and its attomey fees, whether incurred in a suit, action, appeal from a judgment, or in connection
with nonjudicial action. Grantor shall reimburse Beneficiary or Trustee (or both) for expenses so

incurred on demand with interest from the date of expenditure until repaid at a rate equal to the
Note.

7.8 Beneficiary's Right to Cure. If Grantor fails to perform any obligation required of it
under this Trust Deed, Beneficiary may, without notice, take any steps necessary to remedy such
failure. Grantor shall reimburse Beneficiary for all amounts expended in so doing on demand with
interest at a rate equal to the Note from the date of expenditure until repaid. Such action by
Beneficiary shall not constitute a waiver of the default or any other right or remedy which
Beneficiary may have on account of Grantor's default.

7.9 Applicable Law. This Trust Deed shall be governed by the laws of the State of Oregon.

7.10 Time of Essence. Time is of the essence in this Trust Deed

7.11 __eadings. The headings to the sections and paragraphs of this Trust Deed are included
only for the convenience of the parties and shall not have the effect of defining, diminishing or

enlarging the rights of the parties or affecting the construction or interpretation of any portion of this
Trust Deed.

7.12 Severability. If any provision of this Trust Deed shall be held to be invalid, illegal or
unenforceable, such invalidity, illegality or unenforceability shall not affect any other provisions of
this Trust Deed. This Trust Deed shall be construed as if such invalid, illegal or unenforceable
provision had never been contained in this Trust Deed.

LINE OF CREDIT TRUST DEED - 8 of 9
(10/23/13)



7.13 Entire Agreement. This Trust Deed, Note and Development Agreement contain the
entire agreement of this parties with respect to the matters covered, and no other previous
agreement, statement or promise made by any party to this Trust Deed which is not contained in its
terms or in the terms of the Note or Development Agreement shall be binding or valid.

IN WITNESS WHEREOF, Grantor has caused this Trust Deed to be executed this 24 day of
October, 2013.

KC DEVELOPMENT GROUP LI.C

By:

Harris C. Kimbl Member

By:
Eric Cadwe , Mem anager

STATE OF OREGON)
) ss.
County of Deschutes )

This instrument was acknowledged before me on DC?ﬁébL 6‘7 ,2013 by
Harris C. Kimble, Member of KC DEVELOPMENT GROUP, LLC, an Oregon limited liability
company.

w

SHELLEY
NOTARY PUBﬁ'c KDBED
coﬂm;nllssmu NO. 453677

EXPIRES NOVEMGER 07, 2014 otary Public regon

STATE OF OREGON)
) ss.
County of Deschutes )

This instrument was acknowledged before me on O e&éw/ a2y ,2013 by
Eric Cadwell, Member and Manager of KC DEVELOPMENT GROUP, LLC, an Oregon limited
liability company.

OFFICIAL SEAL

- SHELLEY A, KENDALL
NOTARY PUBLIC - OREGON
¢ omlj()ll’lMISSI!m NO. 453577
., N0 Ndfary Public f egon
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EXHIBIT A
Page 1 of 3 LR-8

Order No. 149419
Page 4

LEGAL DESCRIPTION

A parcel of land located in a portion of Section 13, Township 17 South, Range 11 East, Willamette Meridian,
Deschutes County, Oregon, being a portion of those lands described in Volume 235, Page 768, Deschutes County
Deed Records, and being more particular described as follows: .
Beginning at the southeast corner of the Northwest Quarter of said Section 13; thence along the south line of
said Northwest Quarter North 89°52'12" West a distance of 895.68 feet to the centerline of a 60 foot wide Road
and Utility Easement; thence along said centerline the following four (4) conrses:

North 30°19'53" East a distance of 6.71 feet;

North 45°19'53" East a distance of 140.51 feet;

North 15°21'35" East a distance of 115.54 feet;

North 17°39'06" East a distance of 22.08 feet to the most southerly corner of the parcel described in the deed
recorded in Book 221, Page 796, Deed Records;

Thence along the south line of said parcel and along the south line of the parcel described in dee_d recorded in
Book 221, Page 800, Deed Records, South 89°30'44" East a distance of 978.27 feet to the centerline of Tumalo
Creek; thence southerly along the centerline of Tumalo Creek the following three (3) courses:

South 47°16'27" West a distance of 163.55 feet;

South 16°23'29" West a distance of 38.04 feet; .
South 08°07'40" East a distance of 84.34 feet to a point on the south line of the Northeast Quarter of said
Section 13;

Thence along said south line, North 89°52'12" West a distance of 104,22 feet to the point of beginning, the
terminus of this description.



EXHIBIT A
Page 2 of 3 LR-9

Order No. 149420
Page 5

LEGAL DESCRIPTION

A parcel of land located in the Northeast Quarter of the Southwest Quarter (NE1/4SW1/4), the Northwest
Quarter of the Southeast Quarter (NW1/4SE1/4), and the Northwest Quarter of the Southwest Quarter
(NW1/4SW1/4) of Section 13, Township 17 South, Range 11 East, Willamette Meridian, Deschutes County,
Oregon, being a portion of those lands described in Volume 235, Page 768, Deschutes county Deed Records, and
being more particular described as follows:

Beginning at the northeast corner of the Northwest Quarter of the Southwest Quarter (NW1/4SW1/4) of said
Section 13; thence along the north line of the Southwest Quarter (SW1/4) of said Section 13, South 89°52'12"
East a distance of 67.18 feet to the True Point of Beginning of this description; thence continuing along said
north line, South 89°52'12" East a distance of 1252.12 feet to the center of said Section 13; thence along the
north line of the Southeast Quarter (SE 1/4) of said Section 13, South 89°52'12" East a distance of 104.22 feet to
the centerline of Tumalo Creek;

Thence along said centerline the following four (4) courses:

South 10°24'13" West a distance of39.17 feet;

South 41°11'03" West a distance of 62.05 feet;

South 61°41'31" West a distance of 82.32 feet;

South 35°16'06™ West a distance of 128.61 feet to the north line of the parcel described in deed recorded in
Volume 222, Page 91, Deed Records;

Thence leaving said centerline along said north line North 89°30'44" West a distance of 936.06 feet to the ]
centerline of a 60 foot wide road and utility easement; thence along said centerline and along the westerly line of
said parcel the following five (5) courses:

South 30°19'53" West a distance of 43.22 feet;

South 08°35'23" West a distance of 403.92 feet;
South 40°03'23" West a distance of 212.60 feet;
South 24°36'23" West a distance of 144.06 feet;
South 46°27'23" West a distance of 141.08 feet;

Thence leaving said centerline and westerly line, North 09°51'21" East a distance of 533.54 feet; t!lenoe North
06°57'39" East a distance of 530.21 feet to the True Point of Beginning, the terminus of this description,



EXHIBIT A
Page 3 of 3 LR-10

Order No. 149421
Page 4

LEGAL DESCRIPTION

A parcel of land located in the Northeast Quarter of the Southwest Quarter (NE1/4 SW1/4), the East Half of the
East Half of the Southwest Quarter of the Southwest Quarter (E12E1/2SW1/4SW1/4), and the East Half of the
East Half of the Northwest Quarter of the Southwest Quarter (E12E1/2NW1/4SW1/4) of Section 13, Township
17 South, Range 11 East, Willamette Meridian, Deschutes County, Oregon, being a portion of those lax.xds
described in Volume 235, Page 768, Deschutes County Deed Records, and being more particular described as
follows:

Beginning at the southeast corner of the Northwest Quarter of the Southwest Quarter (NW1/4 SW1/4) of said
Scction 13; thence along the east line of the East Half of the East Half of the Southwest Quarter of the
Southwest Quarter (E1/2E1/2SW1/4SW 1/4) of said Section 13, South 00°02'12" West a distance of 86.97 feet to
the centerline of Tumalo Creek; thence along the centerline of Tumalo Creek the following two (2) courses:

South 28°27'S9" West a distance of 76.99 feet; L
South 53°59'11" West a distance of 22.55 feet to the northeast corner of that parcel described in deed recorded
in Volume 167, Page 450, Deed Records;

Thence along the northerly line of said parcel, North 85°55'28" West a distance of 220.93 feet to the centerline
of a 60 foot wide road and utility easement and the southeast corner of the parcel described in deed recorded in
Volume 358, Page 244 Deed Records; thence along said centerline, North 22°55'23" East a distance of 211.17
fect to the northeast corner of said parcel described in deed recorded in Volume 358, Page 244, Deed Records;
thence continuing along said centerline, North 22°55'23" East a distance of 203.30 feet to the southwest corlfer
of the parcel described in deed recorded in Volume 222, Page 91, Deed Records; thence along the southerly line
of said parcel, South 89°31'42" East a distance of 422.86 feet to the centerline of Tumalo Creck; thence along
said centerline the following geven (7) courses:

South 39°17'22" West a distance of 73.53 feet;

South 57°05'13" West a distance of 33.75 feet;

Sonth 45°56'25" West a distance of 23.66 feet;

South 63°19'46" West a distance of 39.99 feet;

South 54°17'50" West a distance of 69.78 feet;

South 43°37'57" West a distance of 39.50 feet;

South 30°47'32" West a distance of 54.97 feet to the south line of the Northeast Quarter of the Southwest
Quarter (NE1/4 SW1/4) of said Section 13;

Thence along said south linc North 89°53'32" West a distance of 69.23 feet to the point of beginning, the
terminus of this description.
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Executive Summary

EXECUTIVE SUMMARY

1. Introduction

Oregon's land use planning statutes (ORS 197.180) require state agencies to
comply with the statewide planning goals and be compatible with local
comprehensive land use plans when taking actions affecting land use.
Agencies assure compliance and compatibility through State Agency
Coordination (SAC) Programs. SAC Programs are to agencies as
comprehensive plans are to counties and cities -- ways to achieve compliance
with the goals. Just as the Land Conservation and Development Commission
(LCDC) acknowledged local plans, LCDC is responsible for approving
("certifying”) SAC Programs.

LCDC rules require SAC Programs to contain: (1) descriptions of programs and
activities which have been identified as affecting land use; (2) rules and
procedures to assure agency actions comply with the statewide planning goals
and are compatible with local comprehensive fand use plans;

(3) procedures for coordination with the Department of Land Conservation and
Development (DLCD), special districts, and other state and federal agencies;

and, (4)a program for cooperating with, and providing technical assistance to,
local governments.

The Water Resources Department’s SAC Program contains each of these
elements, plus a number of other required items. Basically, the program
consists of inter-related rules and procedures as illustrated in Figure 1. A new
rule division (OAR Chapter 690, Division 60) establishes the SAC Program and
provides general standards for meeting compliance and compatibility
obligations. Additional rules throughout portions of OAR Chapter 690 provide
assurance that the Department's land use program activities meet the ORS
197.180 mandate. A section of OAR Chapter 690 Division 60 provides
standards for fulfilling SAC obligations which are referenced by corresponding
rules in Chapter 690. (See Figure 2 and Appendix F.) A document entitled the
Land Use Planning Procedures Guide” (Guide) contains descriptions and
analyses of Department programs, as well as the required coordination and
technical assistance programs.

. mmmmmﬂwm

State agency coordination statutes and rules require state agencies to evaluate
program activities and determine which significantly affect present or future land
uses and/or resources identified in the statewide planning goals. Programs and
activities which meet these criteria are known as "programs affecting land use”
or agency "land use programs,” and are subject to SAC compliance and
compatibility requirements.

The Department 's approached identifying land use programs with the
understanding that water and land management are inseparable. In addition,



Figure 1

Water Resources Department's
State Agency Coordination Program

General Coordination Rule
OAR Chapter 690, Division 60

- Establishes land use policy

- Identifies WRD land use programs

- Outlines compliance and compatibility
procedures and standards

- Spacifies dispute resolution procedures

Rules Governing Land Use Programs

- Increase public notice to local
planning agencies

- Establish specific compliance and compatibility
procedures

Land Use Planning Procedures Guide

- Contains program summaries and land use
analyses;

- Explains compliance and compatibility rules;

- Establishes procedures for Land Use Programs
with no procedural rules;

- Describes how WRD will coordinate with other agencies

and provide technical assistance to local governments.
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WRD's PROCESS for Fulfilling SAC

Compliance and Compatibility Requirements

Provisions for
Compliance &
Compatibillty

Standards for Compllance and
Compatibliity

WRD must:
- Apply compatibility and compliance

procedures as prescribed in rules
and Land Use Planning Procedures

Guide; and/or
- Find compliance directly with

the goals; and/or
- Follow dispute resolution

procedures.
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Executive Summary

the statutory definition of "land" includes surface and ground water, and water
resources are addressed extensively in the Goals. These references to water
encouraged the Department to use an inclusive approach to determining which
programs affect land use.

The Department also developed and applied supplemental criteria to determine
the significance of expected land use impacts. An action was found to affect
land use if it:

A) substantially affects water availability; or

B) restricts, controls, or allows particular types of water uses; or

C) establishes policy which will likely affect water availability or future uses
of water; or

D) s governed under the sole or lead authority of the Water Resources
Commission; or

E) involves approving grants or loans for projects to divert, convey, apply, or
protect water resources.

The Department's water use approvals (i.e., permits, transfers, exchanges, use
of conserved water, instream water rights), basin planning activities (including
reservations), critical ground water areas and withdrawals, and water
development loan program qualify as "programs affecting land use.” (See
Figure 3.) Advisory, data-gathering, and enforcement activities did not qualify
as Department land use programs.

|| r ] Ilan h n
m i r Vv

Having identified programs affecting land use, the Department developed
strategies to ensure that actions taken to carry out these programs will comply
with the Statewide Planning Goals and be compatible with comprehensive
plans. LCDC rules generally require state agencies to comply with the Goals by
achieving compatibility with comprehensive plans. Under certain
circumstances, agencies may find actions in compliance directly with the Goals.
The Department's "compatibility strategies” vary by program but can be grouped
into basic types as outlined in Figure 3 and described in further detail below.

An exceptions process is provided as part of each compatibility strategy and is
described in the Dispute Resolution section of this summary.

- (Basin lanning. Instream Water Rights, Minimum
Streamflows, Reservations, and other Department water use approvals)

The Department will notify (in writing) affected local governments of a
proposed basin program adoption or amendment, and of pending
instream water right, minimum perennial streamflow, or reservation
applications. The notice will state that the Department assumes the
proposal is compatible with comprehensive plans unless informed
otherwise by appropriate local officials. The Department will coordinate



Figure 3

WRD Land Use Programs

Compatibility Strategies

Basin Planning
Instream Water Rights

Reservations for Economic
Development

Minimum Perennial Streamflows

Rely on local government
response to notification of
pending actlon, or “Deeming.
WRD will presume compatibility if no
response is received. Local indication
of incompatibility may result in no
action or initiation of dispute
resolution procedures.

Water Use Permits
Water Right Transfers
Use of Conserved Water

Hydroelectric Permits and
Licenses

water Right Exchanges

Application for uses in Addition
to Classified Uses :

Water Development Loan

payment for Projects with Public
Benefit

Rely on land use information
supplied by applicants and
confirmed by local planning
officials. Depending on the
allowability of the use by local plans,
and the status of local land use
approvals, WRD may approve,
approve conditionally, or reject the
proposed water use. Deviation from
prescribed procedures would trigger
dispute resolution procedures.

Critical Ground Water Area
Determination

Withdrawal from further
Appropriation

Statewide Water Policy

Prepare and adopt findings that
the action complies with
Statewide Planning Goals

Coordinate with local governments to
ensure that comprehensive plans
reflect resource constraints in
appropriate inventories.

Notify local governments and
planning officials of policy
development and hearings. Defer
assurance of compatibility to
implementation phase.

Scenic Waterway Coordination

Defer to Parks and Recreation
Department for compatibility
assurance.




IA

RELY on LOCAL RESPONSE TO NOTICE OF
PENDING ACTION, or "DEEMING"

Pending Action:
- instream water right issuance
or water use approval
- basin plan/program adoption or
amendment (including reservations and
minimum streamflows)

J

WRD will:

= Notify local planning officlal(s)
of pending action

= Presume pending action is

compatible unless informed

otherwise by a specified date

rd N

r

-

The Department may proceed with the

pending action if:

- noresponse from local
government IS received; or

- local response indicates that
the pending action Is compatible
with comprehensive plans.

\

(" It the Department is informed that the )

pending action is not compatible with

a comprehensive plan, the Department

will: ‘

- not take the action; or

- will follow dispute resolution
procedures to determine an
appropriate solution

\_ J
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Executive Summary

with affected local governments to achieve compatibility with local plans.
If informed that the proposed action is incompatible with local plan
policies or provisions, WRD will either not take the disputed action or will
follow certified dispute resolution procedures.

- (Water Use Approvals, Water
Development Loan Program)

The Department will require land use information (i.e., plan designation,
zoning, allowability under local plans, and status of applicable local
approvals) to be submitted by applicants for permits and other water use
approvals. Applicants will be required to contact local planning officials
to provide written confirmation of this information. The Department will
then proceed as follows:

1. If land uses that correspond with proposed water uses are allowed
outright by comprehensive plans, or if all local land use approvals
have been granted, the Department may approve the water use.

2. If local land use approvals are pending, the Department may
approve the water use with conditions prohibiting water use (and
associated construction) until all necessary local land use
approvals are obtained.

3. If corresponding land uses are not allowed by local plans and plan
amendments are not being pursued, or if land use approvals or
plan amendments have been denied, the Department will not
approve the water use except as provided in approved dispute
resolution procedures.

- (Critical Ground
Water Areas, Withdrawals, Statewide Policy Formulation)

To meet its statutory mandate, the Commission is required to adopt state
water resources policy and authorized to restrict the use of water to solve
urgent water supply or quality problems. In such cases, the Department
will work closely with local planning officials to accommodate local plans
and priorities to the maximum extent possible. However, if conflicts arise
and/or local plans lack policies or provisions to address the situation, the
Commission will adopt findings that the proposed action complies with
the Statewide Planning Goals directly. Further, the Department will
attempt to resolve disparities between Department rules or orders and
local plans by suggesting plan amendments that reflect resource
constraints and provide resource protection through the land use
planning process.
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Water Use Approvals

(i.e. permits, transfers, use of conserved water, exchanges)

/

May APPROVE if:

- the land use is allowed
outright by local plan; OR

- the land use has
received local land use

approval.

the Department:

May APPROVE with
CONDITION if:

- uses are allowable under
comprehensive plans;
AND/OR

- local land use approvals
or comprehensive plan
amendments are pending.

4 )

Dispute Resolution
Procedures

\_ _J

\

WILL NOT APPROVE

if:

- the land use is not allowed
outright; OR

- the land use has already
been denied.

4
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Executive Summary

D.  RelyonLocal R o Nofification of Rule Adoption/De
Specific Compatibility Assurance to implementation Phase (Statewide
Policy Adoption)

The Water Resources Commission is authorized to develop an
integrated, coordinated state water resources policy. These policies are
adopted as rule. The Department will notice local planning officials of
pending rulemaking actions and will coordinate to assure general
compliance and compatibility. Site specific compliance and compatibility
assurances will take place in conjunction with policy implementation.

E. Defer to Lead State Agency (Scenic Waterway Coordination)

in addition to appropriating water for instream values, the Commission
participates in scenic waterway planning by reviewing with Parks and
Recreation Department (PRD) scenic waterway management plans.
Since PRD prepares the plans prior to Commission review and
concurrence, the Department will defer compliance and compatibility
assurance to that provided by the PRD's certified SAC Program.

IV. Dispute Resolution Procedures

The Legislature has given authority over water resources to both local
governments and the state. The SAC Program attempts to establish a balance
between these authorities. The Water Resources Commission will assure that
its land use programs comply with the goals and are compatible with
comprehensive plans by using the approaches described above. However,
despite improved coordination and the implementation compatibility strategies,
land use disputes between state agencies and local governments may arise. In
addition, the Water Resources Commission may find it necessary to take an
action which is believed to be incompatible with comprehensive plans. This
would only take place if necessary to fulfill the Commission's statutory
mandates. In such cases, the Commission and Department will follow a set of
dispute resolution procedures, as described below, prior to taking action.

As mentioned above, the option to initiate dispute resolution procedures is
provided in each of the Department's compatibility strategies. (See Figure 6.)
The procedures involve an exchange of information between local planning
departments and the Department. Local planning officials must state
specifically why a pending action would be incompatible with comprehensive
plans. The Department must respond by explaining the reason and authority for
the action. In addition, the Department must offer to meet to resolve the dispute.
Resolution may occur through identification of an alternative action, not taking
action, applying for amendments to comprehensive plans, or formal or informal
DLCD mediation.



Figure 6
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DISPUTE RESOLUTION PROCEDURES

A LAND USE DISPUTE Arises When:

WRD is informed that a
pending action is incompatible
with a iocal comprehensive plan

WRD determines that a pending
local land use approval does not
conform with state water
resources policy or plans.

WRD will:

WRD will:

- notify the appropriate local officlal of the
potential conflict

- cite applicable statutes and rules

- suggest possible alternatives or

- cite and explain reasons for the action

- pose alternatives or modified actions

- offer to meet and discuss solutions

- request local agency to provide applicable

plan policies and provisions

Based on further discussion, WRD will
do one or more of the following:

-select an alternative or modified action
(may include no action)

-apply for local land use approvals or
plan amendments

- request mediation by LCDC or other
qualified party

- proceed with the action after adopting
appropriate findings (i.e. direct
compliance with the goals, statutory
obligation)

modifications to the proposal
- offer to meet and discuss solutions

Based on further discussion, WRD may:

- request LCDC mediation or enforcement
apply for comprehensive plan amendment

- pursue plan modification through
periodic review

- pursue conformance of statewide water
resources policy pursuant to ORS 536.360
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If no alternatives allow the Department to fulfill its legal requirements and
achieve compatibility, it may proceed with the disputed action after adopting
written findings. The findings must identify and cite the legal basis for the
action. The findings must also document how the Department met standards for
fulfiling SAC obligations as prescribed in OAR Chapter 690, Division 60.

V-mmmwmﬁiw
Governments

oy - e e e

Preventing disputes between the Department and local governments is a major
objective of WRD's SAC Program. The SAC Program provides for increased
coordination with local governments, improved participation in periodic review
and amendment of comprehensive plans, and technical assistance to local
planners. Technical assistance and coordination procedures are prescribed in
OAR Chapter 690 Division 60 and are further detailed in the Department's Land
Use Planning Procedures Guide. These coordination activities will help ensure
that the Department's water resources management and allocation activities will
not conflict with local comprehensive plans. These activities will also prevent
local land use decisions which conflict with state water policy.

Vi. Conclusion

The Water Resources Department's State Agency Coordination Program meets
the requirements of ORS 197.180 by assuring actions that affect land use
comply with statewide planning goals and are compatible with comprehensive
plans. Compliance and compatibility are assured through increased gathering,
evaluation, and use of land use information in Department planning and
decision-making. Dispute resolution procedures provides an additional forum
for communication, and aliow the Department to carry out statutory mandates
after exploring potential solutions with local governments. The Program
provides for technical assistance 10 local governments including participation in
periodic review and amendment of comprehensive plans. Program
implementation will provide important opportunities for improving water
resources management and land use planning in Oregon.

xi



Section 1: Introduction

I. Introduction

A._Background

The Water Resources Department (Department) is a state agency that carries
out the programs and policies of the Water Resources Commission
(Commission). The Commission is a seven person group appointed by the
Governor to administer the water laws of the state. The Commission is a
steward of the public trust in the waters of the state and is charged with
developing an integrated, coordinated state water resources prograrm. The
program provides for securing the maximum beneficial use and contro! of the
waters of the state. The Department's staff processes water use permits (water
rights), conducts water planning studies, enforces water laws, compiles surface
and ground water information, and advises the Commission on decisions
relating to policy and water appropriation. More information on the
Department's statutory mandates and programs may be found in Section II. E. 2
and Appendices A and B . The Department's structure is displayed in Figure 7.

Since the enactment of Oregon's unified water code in 1909, the state's water
resources authority -- whether in the form of the State Engineer, the Water
Resources Board, the Water Policy Review Board, or the Water Resources
Commission -- has dealt extensively with local interests. Early water law
included special provisions for providing municipalities with water and power.
Before state government assumed enforcement responsibilities, water law was
administered through the counties' watermasters. Oregon's water resources
were developed through state interaction with local irrigation, drainage, and
water improvement districts.

As Oregon's population grew and water resources issues muitiplied, many
more agencies and localities became involved. Coordination became
increasingly difficult. In 1955 the Legislature addressed the situation by
identifying the Water Resources Commission as the single authority to promote
and secure the maximum beneficial use of water in the state. [ORS 536.220 (2)]
The Legislature also required local governments to conform with the water
resources policies of the agency. [ORS 536.360]. Thus, by 1955 the
Legislature had established one avenue for state-local water resources
coordination. '

With the passage of SB 100 in 1973, the Legislature required all local
governments to formulate comprehensive land use plans. In the land use
planning statutes, "land” means both land and water. These plans must
address a number of water resource topics including identifying water supplies
needed for growth and water bodies that warrant protection from development.
At the same time, the Legislature directed that state agency programs and
activities affecting land use must comply with the statewide planning goals and
be compatible with the comprehensive plans of local governments.
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Section 1: Introduction

B, _Water Resources Department's
State Agency Coordination Program

ORS 197.180 is the Legislature's principal mechanism for assuring land use
planning coordination. This law requires state agencies to: identify which
programs or actions can reasonably be expected to significantly affect land use;
establish rules and procedures for assuring such programs or actions comply
with the statewide planning goals and are compatible with local comprehensive
land use plans; adopt procedures for coordination with state and federal
agencies and special districts; and, cooperate with and provide technical
assistance to local governments. These elements comprise a State Agency
Coordination (SAC) Program.

SAC Programs are to state agencies what comprehensive plans are to local
governments -- namely, mechanisms for complying with the statewide planning
goals. Just as comprehensive plans are acknowledged by the Land
Conservation and Development Commission (LCDC), SAC Programs are
approved, or "certified", by LCDC. The Water Resources Department's first SAC
Program was approved by LCDC in 1978. The 1978 SAC Program was
oriented toward review of local government comprehensive plans during the
acknowledgment process. The Department’s SAC Program is being updated at
the direction of LCDC. The new SAC Program will reflect recent changes in
Oregon's water law and in administrative rules governing SAC Program

formulation. This revised program supersedes the 1978 SAC Program.

The Water Resources Commission and the Water Resources Department place
a high priority on coordination with state and federal agencies, local
governments, and special districts in managing the water resources of the state.
The Department's SAC Program represents a balancing of the authorities of
state and local governments to protect and manage water resources. The SAC
Program is designed to promote a mutual awareness in the Department and
local governments of their respective water and land planning processes.
Increasing opportunities for mutual involvement will help the Depariment
promote maximum beneficial use of, and protect the public interest in, the
state's water resources.
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E._Water Resources Department Programs Affecting Land Use

1. Criterla for the Determination of Department Land Use Programs
a. Water Resources Department "Land Use Programs”

State agency coordination programs must assure that state agency rules
and programs which affect land use ("land use programs”) comply with the
statewide goals and are compatible with acknowledged city and county
comprehensive plans. Administrative rules (OAR 660, Divisions 30 and 31)
provide several qualifying criteria for agency land use programs. An agency
program affects land use if it is:

(1) specifically referenced in the statewide planning goals; or,
(2) reasonably expected to have significant effects on
(a) resources, objectives or areas identified in the goals, or
(b) present or future land uses identified in acknowiedged
comprehensive plans; or
(3) a permit listed in OAR 660-31-012 (2) (f).

(1) Water Resources Depariment Programs Beferenced in the Goals

Goal 16, Estuarine Resources, references the appropriation of surface water
and hydroelectric power projects. The Implementation Requirements
provided in Goal 16 include a statement that the "State Water Policy Review
Board ... shall consider establishing minimum fresh-water flow rates and
standards” to maintain estuarine uses. This statement may represent an
implicit reference to the adoption of minimum perennial streamflows which is
now a function of the Water Resources Commission.

No other Water Resources Department functions are specifically referenced
in the Goals. Further, the Department believes these references are out-
dated as they cite programs and decision-making bodies which have been
largely superseded. Thus, the Department found this criterion of limited use
in determining which programs affect land use. No program was determined
to ble a land use program solely on the basis of being referenced in the
goals.

(2) Programs Beasonably Expected to Have Significant Effects on
Besources Identified in the Goals or Present or Future Land Uses

As stated previously, water and land use are integrally related and must be
managed accordingly. Both surface and ground water resources are
mentioned in many of the Goals and are included in the description of "land,"
as used in the statutory definition of "comprehensive plan." The
management and regulation of water supplies certainly has the potential to
significantly affect land use.
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The general nature and broad scope of these criteria forced the Department
to develop more focused criteria to identify those programs
to have significant effects. The Department worked closely with

DLCD to assure that the criteria satisfied the intent of the SAC statute and
rules.

The Department's programs were divided into actions. Generally, only
actions to adopt rules, policies or plans, or to appropriate water resources
were found to affect land use. As determined using the additional criteria
listed below, an gction is expected to affect land use significantly if it:

1) substantially affects water availability; or
2) restricts, controls, or allows particular types of water uses; or

3) establishes policy which will likely affect water availability or future
uses of water; or

4) is governed under the sole or iead authority of the Water Resources
Commission; or

5) involves approving grants or loans for projects to divert, convey,
apply, or protect water resources.

(3) Department Permits Listed in OAR Chapter 660, Division 31

OAR Chapter 660, Division 31 identifies Water Resources Department
permits for surface water and ground water use, surface water storage, and
hydroelectric use as land use programs. These, and other Department land
use programs are discussed further in Sections E and F, below.

b. Department Programs Which Do Not Affect Land Use

Under OAR Chapter 660, Division 30, an agency action does not qualify as a
land use program if it is:

(1) expressly exempt from compliance and compatibility requirements
by statute, constitutional provision or appellate court decision;

(2) limited to the transfer or acquisition of real property; or

(3) not reasonably expected to significantly affect land use.

(1) Programs E ‘od By Statute. Constitutional Provisi .
Decision

The Department has no programs which are exempt from state agency
coordination requirements by statute, constitutional provision, or court
decision.
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(2) Acquisition or Transfer of Real Property

The Department's Water Development Loan Program includes the
acquisition and transfer of real property in conjunction with loan detfaults and
foreclosures. This activity is summarized in Appendix B, Department
Programs which Do Not Affect Land Use.

(3) Not Expected to Significantly Affect Land Use

The Department developed supplemental disqualifying criteria to further
clarify the interpretation of supplemental qualifying criteria described in
Subsection a. above. A Department action is not expected to affect land use
significantly if it:

(a) is advisory to other decision-making bodies or agencies with sole or lead
authority; or

(b) is limited to study or data-gathering with no Commission or Department
actions which would actually affect water supplies or uses; or

(c) involves the enforcement or validation of existing water uses in
accordance with established state laws, rules, and standards; or

(d) is limited to internal administration, such as accounting,word processing,
or data processing.

These qualifying and disqualifying criteria formed the basis for determining
which Department programs affect land use. A matrix showing the Departments
programs evaluated according to the criteria discussed above is provided in
Appendix E.
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2. Summary and Analysls of Land Use Programs

Each of the Department's programs and activities were evaluated for effects on
land use using criteria described in Section 1 above. Those programs and
activities which qualified as Department "land use programs" include: adoption
of statewide policies; water use approvals (i.e., permits, transfers, exchanges,
use of conserved water, instream water rights, minimum perennial streamflows);
basin planning (i.e., classification and reservation of water); critical ground
water area determinations; withdrawal from further appropriation; the issuance
of loan for water development projects; and Commission recommendations 10
the Legislature on payment for water projects with public benefits. These
grograms and their relationship to land use are described in further detail

elow.

MMWJM
1. Purpose

State water policies guide Commission actions for protecting the public interest
in water. Statewide water policies both express the Commission's direction on
managing the state's waters and establish an institutional environment within
which decisions are made.

2. Authorization

The Legislature in ORS 536.220 finds that it is in the public interest that a single
state agency, the Water Resources Commission, develop and enforce &
coordinated, integrated state water resources policy. Under 536.300, the
Commission is directed to issue statements pertaining to its coordinated
programs for the use and control of all the state's water resources. ORS
536.360 requires every state agency and public corporation to conform to state
water resources policy.

There are no procedural administrative rules for formulating statewide policy.
Statewide water policies are being adopted as administrative rules under
Chapter 690, Divisions 400 and 410.

-

1
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Section ll: Summary and Analysis of : Statewide Water Policy Formulation

3. Statewide Water Policy Formulation Activities

Since 1955, the Commission has relied on policy statements in statutes and
findings in basin programs to guide decision-making concerning water
resources. The formal development of policy statements as administrative rules
is a recent activity. In 1988, the Commission together with the Strategic Water
Management Group approved the Oregon Water Management Program
(OWMP). The OWMP consists of three inter-related processes: a two-year
program schedule (called the Biennial Water Management Program), basin
planning, and statewide policy formulation. The formulation of state water
resources policies is authorized by ORS 536.300 and 536.310. One objective
of formulating statewide policies is to provide a uniform expression for the
state's position on a broad range of water resource issues. The OWMP will not
only document existing policies, but identify where new policies are needed.

The process for formulation and adoption of statewide policies is still being
developed. In late 1989 the Commission directed staff to draft statewide
policies for a number of topics based on policies as found in or expressed
through existing statutes and rules. New policies will be established in
response to future conditions and needs. Policies will be adopted as
administrative rules by the Commission after public hearings. Some policies
are expected to be adopted by othier lead agencies. Policies adopted by the
Commission are not self-implementing. Rather, they will be applied through
other programs such as basin planning, permitting, and instream water rights
issuance.

4. Relationship to Land Use

Because statewide policies are rules which determine the direction and extent
of water resources management throughout the state, their formulation has
been identified as a land use program. Ultimately, statewide policies are
expected to guide Commission and Department decision-making in most
management programs. Because of the broad topical scope and statewide
nature of the policy statements, testing them against each of the 277 local plans
for compatibility is not feasible. Compatibility is best determined and assured at
the policy implementation stage. Policies are implemented through other
programs where policy-driven actions would be subject to specific compatibility
strategies, as described elsewhare in the SAC program. Although statewide
policies cannot meaningfully be subjected to compatibility tests at the
formulation stage, coordination strategies are very important.

Providing local governments the opportunity to review and comment on
proposed policies allows for construction of a coordinated water resources
program that respects local interests in water. Early and frequent contact with
county commissions and iocal planning departments also would increase a
feeling of ownership in the state program. Providing local governments with a
copy of the water resources program, as required under ORS 536.350, will be of
little effect if local governments do not understand it or were not involved in its
development.
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(b) Basin Planning
1. Purpose

By law, all waters of the state belong to the public. The Water Resources
Department manages the public's water by planning and providing for muitiple
beneficial water uses. The basin planning process: specifies the water uses for
which the Department may grant water rights; identifies water resource
problems and potential solutions; reserves future quantities of water for specific
needs; and specifies water management controls.

2. Authorization

ORS 536.220 describes the need for a coordinated, integrated state water
resources policy and the plans and actions needed to implement such a policy.
ORS 536.300 directs the Commission to conduct studies and formulate an
integrated, coordinated program based on the policies outlined in ORS
536.310. The policies in 536.310 address the protection of existing water rights,
provision of safe supplies for human consumption, preferences for multi-
purpose impoundments, maintenance of minimum perennial streamflows, and
conflicting water uses.

There are no administrative rules directing the basin planning process. Basin
programs are adopted as administrative rules under OAR Chapter 690, Division
500.

3. Basin Planning Activities

The Department has engaged in basin planning since the passage of the 1955
authorizing legislation. The Department conducts basin planning as part of the
Commission's integrated, coordinated program for the use and control of water
resources.

Basin reports and programs are the customary products of basin planning.
Reports contain information on a basin's character including its size, physical
features, climate, and hydrology. Reports also document the nature and extent
of water use and control, and which water management issues will be
addressed in the planning process.

11
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Saction Il Summary and Analysis of : Basin Planning

Programs are administrative rules which control future water appropriations by
establishing basin water management policies and specific allowable uses and
lovels of use. Future water rights may only be issued for uses allowed in basin
programs. Existing water rights are not affected by basin programs, except to
the extent that waste of water might be defined or controlled. Basin programs
classify streams, drainage areas and other water bodies for specific future uses.
These classifications can be liberal, allowing nearly every kind of use; orvery
restrictive, allowing only small or non-consumptive uses. The primary factors in
determining classifications are water availability and identified water needs for
instream flows, ground water levels and future development. Programs may !
also specify conditions or restrictions to be attached to water rights through the

Department's permitting process. Programs have been established for all but

two of the state’s 18 drainage basins.

Programs adopted from 1955 to 1983 generally were narrow in scope,
concerned almost exclusively with identifying those uses for which
unappropriated water remained. There was little attempt to direct the pace or
extent of development. Many believed public interests in water were not
adequately protected.

To remedy the narrow focus, basin programs were developed using local
citizen committees and with increased coordination with the Oregon
Department of Fish and Wildlife. The basin planning process continues to
change. It is becoming issue-driven, where before it was largely issue-neutral.
The focus on issues not only assures relevance, but allows a more timely
planning cycle than previously possible. It is expected that programs can be
updated every 10 to 15 years, rather than every 25 years. In an effort to better
manage the resource, the basin planning process now considers other water
management issues in addition to appropriation questions. These Issues
include watershed and riparian area condition, watershed management
practices, water quality and interstate issues. In addition, more emphasis is
being placed on ground water management and protection. Strategies and
recommendations beyond the direct authority of the Commission are now
included in a document termed a basin plan.

When the Department formulates or updates basin plans and programs, it
contacts other state agencies and affected local governments. Basin
boundaries are such that frequently a number of counties and cities are
affected. The Department relies heavily upon state agencies and local
governments for information to characterize the basin's human and natural
resources and to assist in identifying major water resource issues that should
be addressed. Citizen advisory committees and work groups are established to
provide public input on issue identitication, management alternatives, and
recommended solutions. Department staff is responsible for compiling
information, writing reports, reporting to the Commission, assisting local
committees and work groups, and drafting plan and program language.
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The primary action associated with basin planning is the Commission's
adoption of a basin program. The basin program consists of administrative
rules which assign each stream within a basin an allowable future use or uses.
Lakes and ground water bodies may also be classified in the program. Other
decisions embodied in a basin program can include reservations for municipal
use or economic development or the establishment of minimum perennial
streamflows. Reservations provide a way to claim specific quantities of water for
future need. Minimum perennial streamflows provide an administrative
protection for instream flows. It is likely issuance of public instream water rights
will supplant the need for establishing future minimum perennial streamflows.

In a basin program update, any pre-existing classification, reservation, minimum
perennial streamflow, or other program element can be changed. Existing
water rights are not subject to change, however, except to prevent waste.

By statute, before adopting a program, the Commission must hold a public
hearing in the affected basin. Department staff make a final recommendation to
the Commission based on the hearing record. The Commission may accept,
modify, or reject staff recommendations for a proposed program, but ultimately
decides how to classify the waters of the basin.

The adoption of a basin plan is another action associated with basin planning.
The basin plan can be viewed as the Commission's official recommendations to
other commissions and agencies. Basin plans also contain those Commission
directives to the Department that are not appropriately expressed through rule.

The Commission may also amend or allow exceptions to basin programs. One
type of exception -- application for a water use not referenced in a basin
program -- is addressed by rule (OAR 690-82-010). Other exceptions are heard
by the Commission on a case-by-case basis in conjunction with a staft
recommendation. Basin program amendments may be undertaken by the
Commission on its own initiative or by petition from other parties. in order to
amend a basin program, by statute the Commission must hold a public hearing
in the affected basin.

4. Relationship to Land Use

Basin planning is designed to affect one of the most important resources
addressed by the statewide land use planning goals -- water. It is therefore a
"land use program" as defined in OAR Chapter 660, Division 30. However,
one of the most important features of the basin planning program's relationship
to land use is the position it and other water policy expressions occupy in the
statutes with respect to local governments. ORS 536.360 states:

13



14

}
Section Il: Summary and Analysis of : Basin Planning

In the exercise of any power, duty or privilege affecting the water
resources of this state, every state agency or public corporation of
this state shall give due regard to the statements of the
commission and shall conform thereto. No exercise of any such
power, duty, or privilege by any such state agency or public
corporation which would tend to derogate from or interfere with the
state water resources policy shall be lawful.

"Public corporations” are defined under ORS 536.007 as including "any city,
county or district organized for public purposes.” ORS 536.370 states that the
Commission must approva any public corporation order, rule, regulation, plan,
program, policy, project or any other activity, which would in any way conflict
with the state water resources policy.

These statutes underscore the importance the Legislature places on state water
resources policies which basin programs express. It is clearly the Legislature's
intent that local government actions be consistent with state water resources
policies. In a 1983 opinion requested by the Water Policy Review Board
(predecessor to the Water Resources Commission), the Attorney General's
Office concluded that local governments may exercise planning and zoning
authority only to the extent not directly in conflict with the Board's statutory
authority. [OP-5506, 1983] Thus, it is the goal of the Water Resources
Commission to recognize local government land use plans to the maximum
extent possible, consistent with the public interest as expressed through state
water resources policy.

The relationship between basin planning and land use planning is not straight-
forward. By establishing the types and limits of allowable future water uses, it is
clear that basin planning can influence the type and extent of land use.
However, past basin plans and programs have done littie to define potential
relationships with local land use plans. Many basin programs were adopted
prior to the beginning of Oregon's current land use planning process in 1972.
For basin programs updated or formulated since 1972, there has been a limited
understanding on the part of Department staff of the linkages between basin
planning and local land use planning. Conversely, local representatives
generally have not been aware of the existence or purpose of basin programs.
Consequently, each program has had little effect on the other.

This lack of awareness may be partially due to the treatment of water resources
in the state land use planning goals, upon which all local plans are based.
There is no water resources goal, per se. General references to water
resources carrying capacity are spread throughout the goals. Although Goal §
is frequently represented as a water resources goal, it actually deals in a very
broad fashion with natural resources, open space, and scenic and historic
areas. Thus, local plans have not been required to address water resources
issues in any specific or uniform way.



Section Il: Summary and Analysis ot . Basin Planning

Goal 5 requires local governments to inventory "water areas" as part of their
comprehensive plans. Goal 5 also recommends that reservoir sites be
protected from irreversible loss and that streamflows be protected for instream
uses. Howaver, there is no reference to Water Resources Commission
programs or state water policy statements - in contrast to specific references to
the Oregon Wildlife Commission, the State Natural Area Preserves Advisory
Committee, and the State Advisory Committee on Historic Preservation. The
only explicit reference to the Water Resources Commission (or the Water Policy
Review Board at the time of Goal adoption) or the Water Resources Department
is under Goal 16 (Estuarine Resources) — and then only in terms of
appropriation and minimum perennial streamflows, not planning. In shon,
although the Goals do not prevent local governments from coordinating with
Commission planning programs and adhering to state water policy, this
coordination is not encouraged or required.

The lack of understanding of the relationship between basin planning and land
use planning on the part of WRD staff also stems from the complicated nature of
that relationship. One of the complicating factors is how land uses identified in
local plans and water uses interact. Seldom is the tie between the two so direct
that Commission action precludes or would necessitate changes of the
overlying land use category.

For example, the Commission may withdraw a stream in an agricultural zone
from future use for irrigation. This could affect, but not necessarily preclude, the
future development of irrigable lands. Alternative sources of irrigation water
could include ground water, savings from conservation, purchase or lease of
nearby water rights, service from existing irrigation districts, or use of water from
storage. Thus, customary land uses in the area could continue. Zoning
ordinances normally do not distinguish between types of agriculture. Therefore
even if alternative irrigation sources are not available, agricultural uses of the
land, such as dryland farming or grazing, frequently remain. Thus, in one
sense, the Commission withdrawal would have no effect on the local plan
designations. On the other hand, if an area relies heavily on irrigated
agriculture and altemative sources are few, the withdrawal is likely to affect the
local pattern and intensity of land use, even if it does not directly affect a local
plan.

Conversely, the Commission might allow industrial use of a stream in a zone
where industrial land uses are not allowed. This does not necessarily represent
a land use / water use conflict. Water is not always used on lands immediately
adjacent to a stream. For example, a potential industrial user could occupy an
industrially-zoned parcel and yet need to divert water from a distant stream
outside the zone. Thus, allowing a water use for a land use precluded by an
overlying zone is not necessarily inconsistent. In this case, matching a stream's
classification to the surrounding zoning could frustrate a local government's
goal of economic development. Because of these types of issues, there is a
potential for incompatibility between basin planning and land use planning.

15



16

Section Il: Summary and Analysis of : Basin Planning

Within a basin, water flows through many jurisdictions. In recognition of the
mobile nature of both surface and ground water resources, the Commission is
directed by statute to coordinate many interests. One type of coordination deals
with balancing state and local interests. Another involves weighing the
frequently competitive water resource demands of many local jurisdictions.
Examples of the latter might include assessing opportunities for pooling water
rights or funds to regionalize city water supplies, coordinating projections of
water use for agriculture or recreation from a stream separating two counties, or
maintaining sufficient flows to absorb projected sewerage discharge increases
from all upstream cities. In short, it is likely the Commission may have to say
"no" to City A, in order to meet the needs of Cities B, C, and D. This means that
provisions of a given basin program which are compatible with one local plan
can at the same time be incompatible with another.

It is the Commission's goal to be as compatible as possible with local plans.
Ultimately, this can be assured by obtaining confirmation from ali local
governments in the basin that the basin plan and program are compatible with
local comprehensive plans. However, compatibility is most effectively achieved
through early coordination in the basin planning process, and through on-going
technical assistance. For example, an area where both local and state
government could derive considerable benefit is the identification of future
water needs. Local plans reflect projected growth and indicate where and at
what levels future development will take place. Often these projections are not
tied to water supply or state water policy. It is important that WRD and local
planners use the same inventory information in their respective planning
processes.

Compatibility can also be achieved through the Department's permitting
process. The permitting process can be viewed as one form of implementation
for basin programs. That is, permits can only be issued for uses that conform to
basin program classifications and statements. As described eisewhere in this
document, water use permits are defined in OAR Chapter 660, Division 31 as
"Class B" permits and are subject to certain compatibility requirements. In other
words, the classifications established in basin programs are tested against local
plans during water use permit review.



Section Il: Summary and Analysis of : Instream Water Rights

(c) Instream Water Rights
1. Purpose

Instream water rights are water rights held in trust by the Water Resources
Department to support public uses in streams and lakes. The main purposes of
providing for instream flows are to protect aquatic life, dilute water pollution, and
maintain recreational values. Historically, the Water Resources Commission
has been directed to adopt administrative rules establishing certain quantities of
water for instream use. These rules, called minimum perennial streamflows,
protected instream flows, but monitoring was limited and many streams were
already depleted by earlier water rights not subject to the minimum streamflows.
During the 1987 legislative session, public instream uses were declared to be
"beneficial" for purposes of appropriation. Instream water rights were created to
give public instream uses the same legal status as water rights for out-of-stream
uses. Instream water rights must be set at the level needed to provide public
benefit. If this level exceeds present flows, it establishes a management goal
and basis for denial of further appropriations.

2. Authonzation

Instream water rights are defined in ORS 5§37.332 to 537.360. These statutes
call for conversion of previously established minimum perennial streamflows.
Under these statutes, only the Oregon Departments of Fish and Wildlife,
Environmental Quality and the Parks Division may apply to the Commission for
instream water rights. A process for transfering and leasing out-of-stream water
for instream use is also provided. Procedures and standards for issuing
instream water rights are prescribed in OAR 690, Division 77.

3. Instream Water Rights Activities

To date, the Department has converted about 465 out of 490 minimum
streamflows to instream water rights. About 40 instream water right applications
have been submitted to the Department. Nearly all were submitted jointly by the
Departments of Fish and Wildlife and Parks and Recreation to reserve flows for
fish and recreational uses. Of these, about 25 have been approved with the
remainder still pending.

4. Relationship to Land Use

WRD's authority and program activities to protect instream flows qualify as "land
use programs” for SAC purposes. ‘Issuing instream water rights is similar to the
Department's water use permitting activities in that both provide for
discretionary review of applications to use the public's water. Both result in the
aliocation of water that is then unavailable for future uses.
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Section Il: Summary and Analysis of : Instream Water Rights

The statutory definition of "land use" states that "land” includes water (both
surface and subsurface). Under Goal 5 guidelines, local governments are
encouraged to consider instream flows in their planning decisions. For
example, local recreation policies and the siting of parks and recreational
facilities could be influenced by an assurance that some leve! of flows are
protected The amenities provided by a river or lake with good water quality,
scenic surroundings, and fish resources can significantly influence growth in a
community. On a larger scale, the maintenance of instream flows can infiluence
regional economies by protecting fisheries, water quality, and recreational
areas which are used by in- and out-of-state residents. At the same time, the
issuance of instream water rights signifies a withdrawal of water, at least in a
particular stretch of stream, from future appropriation for other uses.
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Section II: Summary and Analysis of . Reservations for Economic Development

(d) Reservations of Water for Future Economic Development
1. Purpose

Reservations of water for future economic development allow certain quantities
of water to be set aside for specified uses which, when developed, will have
preference over all water rights subsequent to the date of the reservation,
including instream water rights.

2. Authonization

ORS 537.356 authorizes any state agency to request the Water Resources
Commission to reserve unappropriated water for future economic development.
ORS 537.358 requires the Water Resources Commission to adopt rules to carry
out the intent of the authorizing legislation. OAR 690-77-200 governs WRD
activities relating to reservations for future economic development.

3. Water Reservation Activities

The administrative rules governing reservations set up a two-step process.

First an application for a reservation is submitted. Only state agencies may
apply for reservations. If the request is approved, it is recorded as an
amendment to the basin program. Second, an application must be submitted at
a later date for actual use of the reserved water.

WRD must notify the Oregon Departments of Fish and Wildlife, Environmental
Quality, and the Parks and Recreation Department within one month of the
receipt of a reservation request. A member of the Water Resources
Commission must conduct a public hearing on the proposed reservation in
accordance with ORS 537.170 within six months of receipt of the request. The
hearing must be conducted in the basin of the proposed reservation.

Approval of the initial reservation requires a public interest determination in
accordance with standards outlined in OAR Chapter 630, Division 11. The
Director must prepare findings and a recommendation to the Commission on
the proposed reservation. The Commission may approve, partially approve,
condition or deny the request.

Applications for the use of reserved water shall also undergo a public interest
determination based on the standards outlined in Division 11. The
administrative rule specifically requires a consideration of "land use plans or
policies of local jurisdictions,” and states that, "if the reservation contemplates
future development that is not foreseen in the plans, the Commission shall seek
concurrence of the affected local jurisdiction(s) before making the reservation.”

19



20

Section il: Summary and Analysis of : Resarvations for Economic Development

To date, WRD has received one inquiry into reservation of water for future
economic development. The interested party was advised that information
requirements include the following items:

Agency name and address;
Purpose of reservation;
Amount of water;

Source of water;

Natural flow or storage;
Season of use;

Place of use;

Developer;

Term of reservation;

10.  Schedule of development;
11.  Economic benefits;

12.  Land use compatibility;

13. Alternatives;

14.  Foregone opportunities;
15.  Existing/future water uss;
16.  Adverse water impacts;

17.  Water management measures;

DONOAWN -

The Commission has adopted similar information submittal requirements as
part of the Department's updated SAC Program.

4. Relationship to Land Use

The intent of establishing reservations of water for future economic
development is to provide known quantities of water to support certain planned
land uses. Almost by definition, these reservations can reasonably be expected
to have a significant impact on land use and water use in Oregon.” Increasing
competition for water between instream and out-of-stream uses is expected to
lead to an increased interest in water reservations. Thus WRD activities in this
area qualify as a "program affecting land use" and must be addressed in WRD's
SAC Program.
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(e) Establishment ot Minimum Perennial Streamflows
1. Purpose

Minimum perennial streamflows, ("minimum streamflows"), are administrative
rules which assign quantities of water and priority dates for the support of
instream uses such as aquatic life or pollution abatement. Minimum flows are
administered as water rights, with the exception that they are subject to
administrative actions that may modify their effect.

2. Authonzation

ORS 536.235 makes establishment of "minimum perennial” streamflows a high
priority of the Water Resources Commission and the Water Resources
Department.

ORS 536.310 (7) states that the "maintenance of minimum perennial stream
flows sufficient to support aquatic life, to minimize poliution and to maintain
racreation values shall be fostered and encouraged if existing rights and
priorities under existing laws will permit .."

ORS 536.325 establishes procedures for accepting, reviewing, and adopting
minimum streamflows.

OAR Chapter 690, Division 76 contains the definitions, standards, processes
and criteria for the evaluation of minimum perennial streamflow applications.

3. Minimum Perennial Streamflow Activities

Since 1955, the Water Resources Commission has established over 500
minimum streamflows statewlde, mostly through basin planning. In 1983 the
Legislature made significant changes in the minimum streamflow program.
Minimum streamflows may be requested by the Departments of Environmental
Quality and Fish and Wildiife. The Commission may also modify or adopt
minimum streamflows on its own initiative . Before adopting a minimum flow
the Commission must consider Water Resources Department
recommandations, provide all other state agencies which may be concerned an
opportunity to be heard, consider all legisiatively mandated policies, and hold at
least one public hearing in the affected river basin.
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Section Il: Summary and Analysis of : Minimum Perennial Streamfiows

Minimum flows have priorities dating from when applications were received or,
absent applications, from when the Commission initiated action to consider the
flows. Within one year of the date an application is received, the Commission
must adopt the requested flow, adopt an alternative flow rate, or deny the
request. If an alternative flow rate is adopted, the Commission must make &
finding that the adopted rate is more appropriate for supporting aquatic life and
minimizing pollution. If the request is denied, the Commission must make a
finding that establishing a minimum flow is of lesser importance than other uses
of the waters of the particular stream. Minimum flows are recorded in applicable
basin programs.

In 1987, the Legislature created instream water rights and required all existing
minimum streamflows to be converted to instream water rights after a hearing.
Instream water rights are water rights held in trust for the people of the state by
the Water Resources Department.- Unlike minimum streamflows, they cannot be
modified by administrative action. Because of this, they are expected to
supplant minimum streamflows for purposes of protecting instream uses.
However, the Legislature did not do away with minimum streamflows by
creating instream water rights. It is possible additional minimum streamfiows
may be established in the future.

4. Relationship to Land Use

Minimum flows affect future water availability and are indirectly referred to in
Goal 5 and Goal 16. Minimum flows also protect public uses such as fish and
wildlife habitat, pollution abatement, and recreation, ali of which are addressed
throughout the statewide planning goals. Therefore, establishment of minimum
perennial streamflows represents a land use program.
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(f)_Withdrawal of Water from Appropriation
1. Purpose

The Legislature established withdrawals to provide an administrative mechanism
for making unappropriated water unavailable for further appropriation if necessary
to: a) ensure compliance with the state water resources policy; and/or b) uphold
the public interest in conserving or controlling water for the maximum beneficial
use.

2. Authority

ORS 536.410 authorizes the Commission to withdraw waters of the state from
further appropriation. Withdrawals are adopted as administrative rule in
accordance with the Administrative Procedures Act. There are no additional
administrative rules governing withdrawal activities.

3. Withdrawal Activities

Water withdrawals have been ordered since the inception of Oregon’s water code
in 1909. Early withdrawal orders generally withheld waters from appropriation,
except as needed for irrigation purposes. The State Engineer would apply for
withdrawals upon the request of irrigation or reclamation districts. Many of these
early withdrawals for undeveloped storage projects have been cancelied and
surplus unappropriated waters retumned to the public.

The State Engineer also filed withdrawal orders in response to verified complaints
that there was insufficient water on an annual basis to support existing water
rights. ‘In addition there are a number of legislative withdrawals in statute. Since
1909, the legislature has withdrawn waters for various purposes including
protection of municipal supplies, fish and wildlife, and parks.

Today's statutes authorize the Water Resources Commission to file withdrawal
orders. Prior to the issuance of an order, the Commission must hold a public
hearing on the necessity for the withdrawal. The Commission must follow
standard rulemaking proceedings as required by the Administrative Procedures
Act. The Commission may amend basin programs to include withdrawals. In
many ways, the action of withdrawal is similar to that of classification. The
Commission is using restrictive classifications in place of withdrawals.
Withdrawals are now being used more as responses to immediate needs for

~ limited duration. :
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Section ;. Summary and Analysis of: Withdrawal of Water fronr Appropriation

4. Relationship to Land Use

The withdrawal of unappropriated waters is found to be an "agency program
affecting land use.” Making unavailable a portion, or all, of the unappropriated
waters of a particular water body could significantly affect land uses adjacent to
and in the vicinity of the water body. In addition, restricting certain uses could
require local or regional changes to rural and urban economic development

strategies.
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{q) Critical Ground Water Area
1. Purpose

Oregon water law contains strong policies to protect the supply and quality of
ground water. The statutes authorize the Water Resources Commission to
control the use of ground water to achieve policy goals. The Legislature created
the "critical ground water area” (CGWA) designation as a tool to mitigate or
prevent excessive ground water level declines, overdraft, interference between
users, and contamination.

2. Authority

Statutory authorization for critical ground water area determinations is found in
ORS 537.620, 537.730, 537.735, and 537.740. Rules to implement the program
are found in OAR Chapter 690, Divisions 8 (Definition and Policy Statements
Regarding Statutory Ground Water Terms), 9 (Ground Water interference with
Surface Water), and 10 (Water Resources Department).

3. Critical Ground Water Area Activities

The Water Resources Commission may declare a critical ground water area if: 1)
ground water levels in the area are declining or have declined excessively; 2)
thera is or is likely to be substantial interference between: ground water users; or
ground water and surface water users or minimum perennial streamflows with
earlier priority dates; or ground water users and geothermal development
managed by the Department of Geology and Mineral Industries; 3) the ground
water is or is about to be overdrawn; or 4) ground water contamination is
occurring, or is likely to occur. The Commission may begin the CGWA process
upon its own motion, when petitioned by DOGAMI or any existing water user, or
when a proposed use of ground water is likely to cause significant interference
between water users.

To date, the Water Resources Commission has approved five critical ground
water area orders. These include the Cooper Mountain/Bull Mountain, Ordnance,
Cow Valley, the Dalles, and Butter Creek Critical Ground Water Areas. Minimum
acreage-to-well ratios are also in effect under the Cooper Mountain-Bull Mountain
order. The administrative rules under which existing critical ground water areas
were established were superseded in 1986. Current and future CGWA
gr?ceedings will be carried out in accordance with current rules as described
elow.
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Section II:. Summary and Analysis of: Critical Ground Waver Areas

The Water Resources Department Director initiates proceedings for
determination of a critical ground water area. Notification is published in
newspapers of general circulation in the proposed critical area vicinity. The
notification is also mailed to ground water permit applicants and licensed water
well constructors within the area boundaries, and to the governing bodies of
counties and cities in the area. It is generally expected that the Department
would defer action on pending applications after issuing the notification.
However, the Commission could grant ground water use permits within the
proposed critical area boundary only after holding a contested case hearing.

A period of investigation follows the Notification of critical area proceedings.
Within 270 days, the Department must hold a public hearing or the Notification
expires. The Commission must hold a public hearing prior to adopting an order
establishing the critical area boundaries. State law requires that licensed well
constructors, ground water appropriators, and affected cities be notified of the
hearing. If the Commission confirms at the conclusion of the public hearing that
any of the ground water problems listed above exist, and further finds that
protecting the public welfare health and safety require the enactment of corrective
controls, the Commission may adopt an order establishing the critical area
b?émdaries. The extent of restrictions on pumping may be defined by rule or
order.

The Commission must distribute copies of the order to all parties in the
proceeding and file a copy of the order with the clerk of each county within which
any part of the critical area lies. The clerk must record the order in the county's
deed records. The Commission may suspend, modify, or cancel any order.

4. Relationship to Land Use

The designation of a critical ground water area can significantly affect land use
and development and qualifies as a Department land use program. Restrictions
on the issuance of ground water permits are imposed when proceedings are
initiated, and when rules or orders are adopted. The order defines the areal and
hydrogeologic boundaries of the critical area. The order or a separate rule may
include any of the following corrective control measures: 1) closure of the critical
area to further appropriation; 2) restrictions on the total withdrawal of ground
water per day, month, or year; 3) preferred water uses (i.e., residential and
livestock watering) not based on priority dates; 4) reduction or prohibition of
pumpage by established appropriators; 5§) the abatement or sealing of any well;
and, 6) a system of rotation between users.

State law requires the Commission to maintain stable ground water levels, and
take action to prevent and control substantial interference, overdraft, and
contamination of ground water. Under Goal 5 local comprehensive plans are
required to inventory and provide programs to protect important ground water
resources. Critical ground water areas should be viewed not only as a regulatory
tool, but also as an information source for use in local land use planning within
those areas.
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Section 1: Summary and Analysis of: Applications and Permits

(h) Applications and Permits
1. Purmpose

A permit is required to use, divert, or store any water in the state, except for a few
very specific exceptions. Permits for water use are issued to ensure orderly
development of the state's water resources for beneficial use without waste.
Permits document the conditions under which water resources can be used.
Permits also provide a framework for evaluating whether the use has been
established (or "perfected”) and can be issued a water right. The permit
application review process is designed to ensure that existing beneficial uses and
the public's interest in water resources are protected.

2. Authorization

Permits for appropriation of the waters of the state are required under ORS
537.110 through 537.295 and 537.505 through 537.745. These statutes apply to
surface water and ground water appropriations and prescribe procedures for
application and application review, exemptions, standards for approval, standards

for hearing, time restrictions, and cancellation of permits.

Corresponding administrative rules are found in OAR 690 Division 11
(Applications and Permits), Division 20 (Dams), Division 50 (Appropriation and
Use of Water For Hydroelectric Power Projects, Division 51 (Appropriation and
Use of Water for Hydroelectric Power and Standards for Hydroelectric
Applications), Division 74 (Standards for Consideration of Applications involving
Hydroelectric Projects), and Division 82 (Rules for Acceptance of Applications for
Water uses in Addition to Classified Uses). With one case excepted, Division 51
supersedes Divisions 50 and 74.

3. Permitting Activities

A permit to use or "appropriate” water allows a person to develop a water use
prior to certification. Certification is provided through issuance of a water right.
Permits are required for nearly all uses of surface water and ground water,
except as follows. Certificates for instream water rights are not preceded by
issuance of a permit as the use(s) does not require diversion or control of water.
Transfers, exchanges, and the use of conserved water are authorized by order.
Procedures for approval of these water uses are discussed under separate
program summaries. ORS 537.142 exempts the use of less than 30 gallons per
minute of surface waters for egg incubation from ail WRD permit and ceriificate
requirements. ORS 537.545 exempts the use of ground water for stockwatering,
down-hole heat exchange purposes, and domestic, industrial, commercial, and
irrigation uses less than specified amounts from WRD registration, permit, and
certificate requirements. However, 1989 legislation has authorized the Water
Resources Commission to require permits of exempt uses under certain
circumstances.
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The Water Resources Department Applications and Permits section reviews
about 400 permit applications for new uses each year. Application fees are set
by statute, however 1989 legislation authorized the Water Resources
Commission to set fees for certain minor applications. WRD provides notice of all
applications submitted to those persons on a standard weekly mailing list.

County planning departments and certain DLCD Field Representatives are
included on this list. However, most cities are not on the list and therefore may
be unaware of ongoing state water permitting activities.

Oregon administrative rules allow the Director to act on certain permit
applications. Larger or more complex appropriation requests require Water
Resources Commission review. The Director must screen all permits to
determine the potential for "substantial public interest issues.” The Director may
also refer minor permit applications where the potential for a substantial public
interest issue is found to exist. Where authorized, the Director may issue a
permit if: 1) the application is consistent with Commission policies; rules, and
basin programs; 2) existing rights holders are protected; 3) water is available;

4) there is no request for additional review by other agencies or persons; and,

5) the appropriation does not raise any other substantial public interest issue.

The Water Resources Commission may act on a permit application in three ways.
The Commission may:

1) find that the use would not be detrimental to the public interest and instruct
the Director to issue a permit; or

2) find that the use, as appropriately conditioned, would not be detrimental to
the public interest and instruct the Director to issue the permit with the
conditions; or

3) find that the use may be detrimental to the public interest because it raises
a substantial public interest issue and require a contested case hearing
under ORS 537.170 and 537.180. The hearing is noticed to various
parties including the affected local government planning agency and the
owners of contiguous fands. Interested persons (including agencies) may
petition for party or limited party status. If the petition is approved, they
may conduct discovery, submit evidence, examine and cross-examine
witnesses and file proposed findings, briefs and exceptions (see program
summary for Contested Case Hearings in Appendix B).

OAR 690-11-080 (4) establishes standards to be applied by the Commission or
Director in making determinations of public interest. Following a hearing, the
Commission may approve issuance of a permit, approve a permit with
modifications or conditions, or reject the application with findings.
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According to OAR 690-11-090 (8), when a change of interest occurs in lands
covered by a permit, the permittee may request the Water Resources Director to
assign the permit to the new owner. Actual construction of diversion works must
commence within one year of permit issuance. Time limits for completion of
construction shall not exceed five years. Time extensions may be granted only to
FERC-related project permits or permits issued to a municipal corporation for
municipal uses. If no appropriation is made under the terms of the permit, OAR
690-11-100 authorizes the Department to initiate proceedings for permit
cancallation. The permittee must be notified and given 60 days to respond to an
intent to cancel the permit.

4. Relationship to Land Use

As most land uses need some amount of water to sustain them, WRD's
permitting activities significantly affect land use by regulating water use
throughout the state. Existing rules reflect the land/water use relationship. WRD
water use permits are listed under the "Class B" heading in OAR 660 Division 31.
WRD permits state that the issuance of the permit is not a finding of compliance
with the statewide planning goals or compatibility with the acknowledged
comprehensive Plan. Permittees are also advised that they must receive all
applicable land use approvals from affected local governments.

In addition, OAR Chapter 690 Division 11 provides standards for whether a
substantial public interest issue exists. These standards require the Director and
the Water Resources Commission to assess whether issuance of the permit
would be likely to 1) adversely affect vested or inchoate water rights (those rights
applied for but uncertified at the time adjudication takes place), 2) resutt in the
wasteful, uneconomic, impractical or unreasonable use of water, 3) impede
orderly economic development of the waters involved, 4) be a non-beneficial use
of water, and 5) jeopardize the public good. Existing rule language expressly
requires an assessment of impacts from a permit on "the public good" to include
consideration of "basin policy, state statutes I -

the jurisdictions affected. (underline added)

Division 51 outlines spacific standards for the review and approval of
hydroelectric license and permit applications. A municipality or public utility
applies for a permit while a non-municipal or private utility applies for a license to
use water for hydroelectric power generation purposes. The Department is
required to notice both the governing body(ies) and planning department(s) of
affected cities of pending applications. The standards for project evaluation
include a section entitled Land Resources. Under this rule, the Commission must
enter findings that the project will avoid or minimize impacts on prime farmlands,
forest lands, wetlands, scenic resources designated for protection in local
comprehensive plans or by state or federal agencies, and endangered natural or
geological communities as identified by the Oregon Natural Heritage Data Base.
The Commission must also find that the project will not violate state noise
standards, disturb fragile or unstable soils, or cause soil erosion that would impair
water uses. The project must be designed with appropriate safeguards to
withstand natural hazards such as geologic instability, flooding, and ice formation.
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Division 51 alsq contains a section entitled Land Use which requires the
Commission to consider input on land use in affected counties and cities. The
rules require Commission action to be consistent with local government
recommendations except when:

1) The recommended action conflicts with the development, use, and control
of the state's water resources; or

2) The recommended action conflicts with the Commission's integrated
coordinated water use program for the affected basin.

If inconsistent with the recommendation of an affected local government, the
Commission must support its action with findings showing cause for action. The
applicant is required to provide local government approval(s) to the Commission
prior to issuance of a license or permit. To approve a hydroelectric application
the Commission must find that:

1) The project complies with statewide land use goals; and

2) Either the project is compatible with the acknowledged local
comprehensive plan; or local government application of the
comprehensive plan conflicts with the Commission's control over, or
policies for, the state's water resources.

In summary, Water Resources Department permitting activities are govemned by
sets of rules which already contain.references to the Statewide Planning Goals
and local land use planning. WRD is already attempting to achieve compatibility
with local comprehensive plans. However, oppontunities exist to enhance the
level of communication between WRD and local governments regarding WRD's
water use permitting and effects on land use.
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() Water Bights Transfers
1. Purpose

Water rights in Oregon are issued for specific uses in specific locations. No
change in either is allowed without approval of the Water Resources Department.
A change In the type of use, the place of use, or the point where water is diverted
is called a transfer. Water right transfers add flexibility to Oregon's prior
appropriation water rights system. The laws regulating transfers ensure that net
water use is not increased and that existing rights holders will not be harmed.

2. Authorization

Water right transfers are authorized under ORS 540.510 through ORS 540.570.
The statutes provide special guidance for lands within irigation and water control
districts. Corresponding administrative rules for transfers are found in OAR
Chapter 690, Divisions 15 and 16. There are no administrative rules governing
WRD's water exchange activities. Howaver, the statutes are very specific in
outlining procedures and standards for evaluating exchange requests.

3. Transfer Activities

A transfer may include a change in the point of diversion or a change in the type
or location of use. It may also include shifting a water right from supplementary
to primary status. Any legal owner of a valid water right may apply to the Water
Resources Department for a water right transfer or exchange. When a transfer is
approved the original water right is superseded and an amended water right
issued. Increasing the amount of water use and/or expanding the area of water
use (for irrigation) constitutes an enlargement of the water right and is not
allowed under the transfer provisions.

Transfers provide for changes in water use but preclude increasing the quantity
used or injury to other users. Water rights transfers are approved through an
order issued by the Water Resources Commission. Over the past approximately
two decades, the Department has received an average of about 200 transfer
applications annually.

Primary departmental activities associated with evaluating transfers invoive
ascertaining the status of existing water rights and determining the potential
impact of the transfer. State statutes and rules require public notice of pending
transfer applications. Administrative rules pertaining to water right transfer
require that notice be published in a local newspaper when an application
proposes a change in use, a change in point of diversion of more than one-
quarter mile, or a change in point of diversion where there is an intervening
diversion. Those applications requiring notice may not be approved in less than
20 days from the date of notice. Those applications not requiring notice may not
be approved in less than 30 days after the date of application. Protests may be
filed at any time prior to approval of a pending application. The Water Resources
Commission may hold a hearing if sufficient public interest issues emerge.
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Failure to complete a water right transfer as approved may constitute grounds for
forfeiture of the water right. The Department may grant time extensions on
completion of a transfer. Normally, time extensions are granted for one year
only. An extension of up to five years may be granted to a municipal corporation
for municipal use.

4. Relationship to Land Use

The review and issuance of water right transfers is similar and related to WRD
permitting authority. Accordingly, most water rights transfer activities meet the
criteria of a "land use program" for SAC purposes.

Transfers can be associated with a change in land use and/or the construction of
diversion or distribution facilities on the ground. A change in the type or place of
use could be associated with land use plan amendments, local urbanization
trends, and changing land values. For example, the subdivision of agricultural
lands for residential uses may include changing the point of diversion from
surface water to ground water. Transfers involving changes in the point of
diversion and shifts from a supplemental to primary rights would not correspond
to a change in land use, but could result in the construction of diversion,
transmission or pumping facilities on the ground.

However, certain transfers are not expected to have significant effects on land
uses. These include transfers which:

a) involve only irrigation uses; and

b) involve place-of-use changes only; and

b) involve no structural change; and

c) would be located within irrigation districts or Exclusive Farm Use
Zones.

Water rights transfers meeting these four conditions would be expected to serve
irrigation uses on farm lands both before and after Department action on the
application. Further, local governments generally do not differentiate between
irrigated and non-irrigated agriculture in their land use plans. Thus, the
Department's review and approval activities involving transfers meeting the
above criteria are not treated as land use programs. .
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(. Water Right Exchanges
1. Pumpose

An exchange is a transfer between sources where equal (or reduced) amounts of
stored, surface or ground water are used to replace the other source in amounts
sutficient to satisfy prior appropriations . Aside from ensuring protection of
existing water rights and the public interest, the Water Resources Commission
may approve an exchange only if water can be used more efficiently and
instream uses are enhanced. Allowing exchanges adds flexibility to Oregon's
prior appropriation water rights system.

2. Authorization

Water rights exchanges are authorized under ORS 540.533 through 540.543.
There are no administrative rules governing WRD's water exchange activities.
However, the statutes are very specific in outlining procedures and standards for
evaluating exchange requests.

3. Exchange Activities

Historically, the Department approved water rights exchanges by modifying
established rights and issuing rights for supplemental as well as primary uses.
Only one application for exchange has been filed since the authorizing statutes
were enacted in 1987. This project involves an exchange of rights to use
Columbia River water for rights to use Umatilla River water. The exchange of
these rights will provide for irrigation and increased instream flows.

4. Relationship to Land Use

WRD's authority to approve water exchanges meets the criteria for a "land use
program" as outlined under administrative rule. Although the authorizing statutes
do not provide for a change in the type of water uses allowed, exchanges may
affect large amounts of land and many interested parties. Exchanges may also
involve the construction of storage and distribution facilities. To ensure that
existing uses can be maintained, the Commission must determine whether
replacement waters will be equal to the water exchanged. Further, exchanges
have the potential to maintain or enhance instream flows. .
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Section Il; Summary and Analys:s of: Use of Conserved Water

(k) Use of Conserved Water
1. Purpose

The purpose of this program is to encourage water conservation by allowing
watar right holders to use a portion of their water savings. In 1987, Senate Bill 24
was passed and codified as ORS 537.455 to 537.500. This law allows a water
right holder to use part of any water saved through conservation and returns part
{o the state. Previously, any water saved was not available to the person saving
it, but was immediately returned to the public domain.

2. Authorization

ORS 537.455 to 537.500 declares the policy of the state as being the aggressive
promotion of conservation and the encouragement of the highest and best use of
water by allowing the sale or lease of the right to the use of conserved water.
ORS 540.510 allows any right to the use of conserved water to be severed from
the land and transferred or sold.

OAR Chapter 690, Division 18 establishes procedures for processing applications
for the use of conserved water.

3. Activities Involving the Use of Conserved Water

Conserved water is defined in ORS 537.455 and OAR 690-18-020 as "the
amount of water, previously unavailable to subsequent appropriators, that results
from conservation measures.” Any holder of a valid water right may apply to use
conserved water if the proposal meets requirements outlined in statute and
administrative rule.

Basically, an applicant must demonstrate that the proposed conservation
measure(s) will make conserved water available for other uses. The processing
of applications to use conserved water includes: 1) review of the conservation
proposal's scope and effectiveness; 2) quantification of probable water savings;
3) analysis of impacts on other users; 4) developing recommendations for
assignment of conserved water to the user and state; 5) determining public
interest issues and impacts; 6) providing substantial public notice; and, 7) referral
by the Director to the Commission for approval. Authorizing statutes require the
Commission to allocate 25 percent of the conserved water to the state, unless the
Commission finds that more or less water should be allocated to the state based
on several criteria.
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The Commission may allocate the conserved water if it finds that the proposed
conservation measure:

(A) Is feasible; and,

(B)  Will produce conserved water; and,

(C) Can be effected without injury to existing water rights; and
(D)  Will not adversely affected the public interest.

When the Commission approves an application for use of conserved water, it
issues a final order stipulating the percent of water allocated to the applicant and
the state, and any conditions on the use of conserved water. A new water right
certificate is issued for the diminished original right and another for the new use
of the conserved water. When the state's share of the conserved water is
dedicated to instream use, a certificate Is issued for that purpose as well. Given
the newness of this process and its complexity, it is unclear how many water
users will participate in the program.

4. Relationship to Land Use

The use of conserved water qualifies as a "program affecting land-use” for SAC
purposes. The use of conserved water can involve changes in the type and
intensity of land use, much like water use permits. For example, a water right
holder may wish to apply conserved water for residential use to a parcel currently
zoned for open space or agricultural land uses. The proportion of conserved
water allocated to the state can potentially affect public uses such as recreation,
fish and wildlife, water quality, navigation, and scenic values. These public uses
should be reflected in local comprehensive plans as required by the Statewide
Planning Goals.
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1. Purpose

The Water Development Loan Fund was established by general election in 1977.
The Fund was created to provide fiscal incentives for local development of
irrigation facliities and other agricultural improvement projects. Later
amendments of the Act authorize loans for municipal supply projects in smaller
communities, and fish protection and watershed enhancement projects.
Secondary uses (i.e., recreation, conservation, water quality enhancement,
power generation, etc.) may also be funded as long as the primary use falls into
one of the above categories. The Commission must give the highest priority to
loan applications for projects which would alleviate health hazards.

2. Authorization

Legal authority for the Water Development Loan Program is found in ORS
541.700 through 541.855 and OAR Division 90.

3. Description of Activities

The first Water Development Loan application was submitted to the Department
in 1978. The first sale of general obligation bonds to fund the loans was
approved in 1979. Since then, bond sales have funded approximately 190
irrigation and drainage projects. In 1984, two cities and a water district had water
supply projects financed through a $2,215,000 bond sale.

Loan application submittal requirements include detailed information to ensure
the eligibility and financial solvency of the applicant, and the viability of the
proposed water development project. The administrative rules require that the
applicant meet the definition of a "water developer,” which includes any individual
resident of this state, a profit, non-profit, or cooperative whose principal income is
from farming, water improvement, control, irrigation or drainage districts, ports,
cities and counties. The applicant must provide a statement from the appropriate
city or county official stating that the proposed project complies with applicable
land use regulations and other applicable regulations and ordinances. The rules
prohibit approval of a loan to fund a project that would conflict with any state or
foderal agency statutes or rules, or any adopted local comprehensive land use
plans approved by the Land Conservation and Development Commission.

~ Over the life of the program, 20 loans have been foreclosed and the security
property taken into state ownership, with three loans currently in the process of
foreclosure. Several bankruptcies have also been declared. The rules allow the
Director to coliect on delinquent accounts in a number of ways. The Director may
accept a deed of foreclosure or purchase or real and personal property. The
Director may initiate actions such as contracting for service and repair, reserving ,
or sale of property owned by the Fund in order to protect the State's interest.
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4. Relationship to Land Use

The Water Development Loan Program can be divided into two main categories
in terms of impacts on land use. The first is the evaluation of loan applications
and granting of loans for water development projects. The second is the
management of property received by the State upon loan foreclosure. Only the
actual granting of loans qualifies as a land use program for the purposes of SAC.

The loans finance the study and/or construction of irrigation or water supply
facilities which can shape the distribution of land uses and provide for community
growth. However, the property management activities associated with
foreclosure do not qualify as a land use program. The Department simply
maintains and sells these properties as deemed appropriate to protect the State's
interest.I Any improvement to these properties would be subject to local land use
approvals.
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(m) Payment for Public Benefits in Water Projects
1. Purpose

The Water Resources Commission, with the approval of the Governor, may
identify proposed water projects which provide significant public benefit, and
recommend to the Legislature funding of such projects in proportion to the public
benefits provided.

2. Authonization

ORS 542.075 establishes the authority of the Commission to recommend that the
Legislature fund water projects providing public benefits.

ORS 541.830 allows project funding requests submitted under the Water
Development Loan Program to be considered under the provisions of ORS
542,075.

OAR Chapter 690, Division 100 provides the procedure for determining eligibility,
applying for payment, determining public benefits and for the Commission's
recommendations to the Govemor and the Legislature.

3. Payment for Public Benefits Activities

Those seeking payment for providing public benefits through a water project must
first apply to the Department. Any resident of the state, partnership, corporation,
water district, or other water developer defined in ORS 541.700 may apply.
Application may be made for proposed projects, as well as existing, completed
projects, if it has been five years or less since beginning of construction.

The Department requires information describing the project and specifying the
nature and quantity of public bensfits produced. The submittal is circulated
among, and a presentation made to a meeting of, the state’s natural resource
agencies. A public hearing is held in the vicinity of the water project for the
purpose of taking public comments on the payment request. Following the
hearing, the state natural resources agencies develop findings, conclusions, and
recommendations on the application. The Director prepares a recommendation
to the Commission based on the hearing record and comments from the
agencies. The Commission may accept the Director's recommendation, modify
the recommendation, or prepare a different recommendation for submission to
the Governor. Any funds appropriated by the Legislature are deposited with the
Water Development Loan Program or in a new Water Resources Department
account, depending on whether the application is for an existing or a proposed
project, respectively.

The legislation allowing payment for public benefits was enacted in 1981. There
have been very few applications for payment since that time, and none have
been approved by the Legislature. Future activity with regard to this program is
uncertain.
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4. Relationship to Land Use

The program for payment of public bensfits has the potential to significantly and
directly affect land use. Water projects made possible by the program could
include major reservoirs and water delivery systems for municipal or agricultural
use. Providing payment for public benefits could also increase the likelihood of
facilities being operated to benefit instream water uses such as fish life,
recreation, and pollution abatement which are addressed throughout the
statewide planning goals.

The Commission's has an advisory role in the payment of public benefits. The
final authority for approval rests with the Governor and the Legislature. However,
to be funded, applicants must first obtain a favorable recommendation from the
Commission. Thus, the Commission's role, although advisory, is nonetheless
authoritative.

Because the program has the potential to significantly affect land use and
resources identified in the goals, and because the Commission's role is more
than strictly advisory, the program for payment of public benefits has been
determined to be a Water Resources Department land use program.
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(n) Scenic Waterway Coordination
1. Purpose

Through the scenic waterway program, the state seeks to protect the free-flowing
character of designated streams for fish, wildiife and recreation, and to protect
and enhance scenic, esthetic, natural, recreational, and scientific values along
such streams.

2. Authorization

ORS 390.805 to 390.925 establish the scenic waterway program. ORS 390.815
sets forth the policy of the state on scenic waterway protection. ORS 390.825
designates certain rivers and lakes as scenic waterways. ORS 390.835 defines
the highest and best use of the waters of scenic waterways and assigns certain
responsibilities to the Water Resources Commission, the Fish and Wildlife
Commission, and the Land Board. ORS 390.845 through ORS 390.865 describe
procedures for designating and managing scenic waterway lands and waters.

OAR 736-40-005 through 736-40-095 include hearing procedures, land
management regulations, and classifications for designated scenic waterways.

3. State Scenic Waterway Coordination Activities

The Scenic Waterway program protects the free-flowing nature of streams
through restrictions placed on impoundments and new water uses. The program
protects the natural and scenic diversity of waterways by encouraging compatible
new development . Activities that noticeably alter the surroundings -- such as
building construction, land clearing, road construction, timber harvesting, and
changes to river banks - must be approved by the Parks and Recreation
Department. If a proposed activity would threaten scenic or natural values, the
Parks and Recreation Department works with the landowner to find a mutually
acceptable solution. If no solution results, Parks and Recreation has one year
from the date of notification to acquire an easement or titie to the property in
question. Otherwise, the landowner may proceed with the activity as proposed.

The Scenic Waterways program is administered by the State Parks and
Recreation Department. The Water Resources Commission, however, has
responsibilities in several areas of Scenic Waterway program administration.
First, the Commission cannot permit any dam, reservoir, other water
impoundment facility, or placer mining within scenic waterways. The legislature
has deemed the highest and best uses within scenic waterways to be for fish,
wildlife, or recreation. Second, diversions may be restricted pursuant to ORS
$36.300 (12). Further, before issuing permits for the use of any waters upstream
from a scenic waterway, the Commission must find that the use will not diminish
streamflows necessary for the purposes of the scenic waterway. Third, the
Commission must concur in scenic waterway management plans, in
condemnation proceedings to acquire lands, and in Parks and Recreation
Department recommendations for additions to the scenic waterway system.
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The Commission fulfills its responsibilities for maintaining the free-flowing nature
of scenic waterway streams and protecting flows for fish, wildlife, and recreation
through the permit review process (described in a separate program summary).
The Commission has promulgated no rules concerning how it will concur with the
Parks and Recreation Department in scenic waterway matters. There have been
few instances where the Commission has been called upon for its concurrence.
This is primarily due to three factors: 1) the Parks Department has completed
relatively few management plans during the last 10 years; 2) condemnation of
lands associated with scenic waterway has rarely occurred; and, 3) recent
additions to the scenic waterway system have resuited from legislative actions
and ballot initiatives, not from recommendations of the Parks and Recreation
Department.

4. Relationship to Land Use

Because the Scenic Waterway Program regulates both new water and land uses,
it is clearly a land use program. It is also specifically referenced in Goal 5.

There are no explicit references to local comprehensive plans or land use
planning in either the statutes or rules. However, ORS 390.845 (2) requires the
Parks and Recreation Department to consult with affected counties when
adopting rules governing the management of related adjacent lands. In addition,
OAR 736-40-020(3) points out that approvals or agreements regarding scenic
waterways "in no way relieve persons .. of requirements established by other
governmental agencies, local, state, or federal.”

Although the Water Resources Commission is assigned a number of duties, it
does not have primary responsibility for initiation of action or for program
administration. The Commission plays a largely reactive role, in that it either
goes along with, or withholds approval from, recommendations of the Parks and
Recreation Commission. The Water Resources Commission's major
responsibility Is discharged through its water use permitting process. Designation
and management of scenic waterways should not be repeatedly subjected to
local plan compatibility tests throughout the process. At the point when the
Commission's concurrence is sought, the land use ramifications of scenic
waterway additions, management plans, or land condemnations should already
have been addressed by staff of the Parks and Recreation Department. In other
words, any proposal would have passed or failed the land use plan compatibility
test before, and would not be an issue when, it went to the Commission for
concurrence. Compatibility strategies, then, are best designed by the Parks and
Recreation Department, not the Water Resources Department.
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OAR 660-31-015 requires state agencies to list Class A and Class B permits
affecting land use. The classification system employed by LCDC is defined in
OAR 660-31-012. The two classes are identified on the basis of public notice
and hearings requirements. in OAR 660-31-012 (2)(f), LCDC has identified
surface water, ground water, storage, and hydroelectric permits as Class B
permits. The Department must either: find that the issuance of these Class B
permits comply with the goals and/or are compatible with comprehensive plans;
or, inform applicants that permit issuance is not a finding of compliance or
compatibility, and that local land use approvals may be required. In the latter
instance, the Department may rely on local government determinations of
compatibility for these programs as long as local governments have made
appropriate findings to justify their determination.

The Department does not propose to change the classification of the water use
permits presently listed in OAR 660, Division 31. The Department also does not
propose any additions to, or deletions from the established list.
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Section lll: Goa Compliance Procedures

Section lll. Rules and Procedures for Assuring Compliance with
the Statewide Planning Goals and Compatibllity with
Comprehensive Plans

A._Rules and Procedures to Assure Compliance
with the Statewide Planning Goals

1. Procedures

The Department's general coordination rule (OAR 690 - 60 - 030) states that all
Commission and Department actions taken pursuant to a land use program
must comply with the Statewide Planning Goals. As OAR 660 - 30 - 065
requires, the Department will comply primarily by assuring its actions are
compatible with acknowledged comprehensive plans. Acknowledged
comprehensive plans had to comply with the goals. Thus, it follows that agency
actions compatible with a comprehensive plan simultaneously comply with the
goals.

Exceptions to this approach would require an agency to comply directly with the
goals. The circumstances which would trigger this procedure are delineated in
OAR 660 - 30 - 065 and fully incorporated in the Department's coordination rule
(OAR 690 - 60 - 030).

The goal compliance requirements of OAR 660 - 30 -065 are fully incorporated
in the Department's rule (OAR 690 - 60 - 030). Affected local government will
be notified of the Department's intent to make findings of compliance directly
with the goals. The Department will explain why direct goal compliance is
required and offer the local government an opportunity to initiate dispute
resolution procedures described in OAR 690 - 60 - 040. Readers are directed to
OAR 690 - 60 - 030 for details.

2. Goals Most Likely To Be Addressed Directly

OAR 660 - 30 - 065 (5) requires agencies to: identify which goals the
Department is most likely to address directly; commit to directly address other
goals if requested; and, describe situations in which the Department may have
to address the goals directly. These requirement are discussed below.

The Department is most likely to address Goal 5 (Open Spaces, Scenic and
Historic Areas, and Natural Resources) and Goal 11 (Public Facilities and
Services) directly. Water resources are commonly referenced throughout the
goals, especially in terms of carrying capacity. It is possible that the Department
might have to make findings of conformance with any of the goals that reference
water resources. The Department is committed to complying with all applicable
goals and will do so directly, as required. A brief discussion of how Goals 5§ and
11 apply to water resources follows.
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Goald

Goal 5 requires local governments to inventory the location, quality and quantity
of water areas, wetlands, watersheds, and ground water, including potential
and designated scenic waterways. Conflicting land uses must be managed to
protect important resources. Goal 5 planning guidelines direct local
governments to identify and protect reservoir sites from irreversible loss.
Implementation guidelines direct local governments to protect streamflow and
water levals for fish, wildiife, pollution abatement, recreation, esthetics, and
agriculture.

The most likely situations requiring direct goal compliance could include the
following. Comprehensive plans, zoning ordinances, or development codes
may not provide for watershed, streamfiow, or ground water management in any
detail. Most of the Department's actions invoive the allocation water supplies
between particular uses, consistent with the statewide public interest in water
resources. Protecting the public interest may require addressing water
allocation or other problems not identified in comprehensive plans. This is
likely when conducting activities where more than one comprehensive plan is

involved, such as in basin planning, critical ground water area designations,
and instream water rights issuance.

Alternatively, some comprehensive plans may contain provisions that conflict
with statewide public needs by failing to provide for maintenance of water levels
for the uses identified in Goal 5, or by providing for one use at the expense of
another. The Commission and Department are obligated under other statutes,
as well as Goal 5, to protect these uses and would ultimately do so
notwithstanding provisions of applicable comprehensive plans.

Goal 11

OAR Chapter 660, Division 11 requires that public facility plans must identify the
water quantity necessary to support land uses within urban growth boundaries.
Plans for public facility systems must include identification of water sources and
information on storage, pumping and distribution. Plans must also assess
system elements and contain policy statements or urban growth management
agreements identifying water providers.

In many areas, demands on the state's water resources are growing rapidly.
Citizens are demanding water not only for traditional uses such as for cities and
irrigation, but increasingly for fisheries and recreation as well. New federal
drinking water quality standards are forcing some communities to abandon
established water sources and search for replacement sources. Many cities are
growing and seeking to establish claims to additional water supplies for
economic development.
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The Department must act in the broad public interest evaluating requests for
reservations, permit extensions, and instream water rights. In addition, the
Department will be intensifying its scrutiny of whether water is being used
efficiently prior to permitting additional appropriations to existing users. This
balancing will involve review of the elements of comprehensive plans,
especially public facility plans. Itis conceivable that the Department may have
to act incompatibly with one of the comprehensive plans of the many competing
interests in order to assure orderly development of the state's water resources.
Reducing the opportunity for conflict between users is one of the primary
objectives of the Department's SAC program in coordinating with local
governments and special districts. : :

47




48

.
Section lll: Goal Compliance Procedures



¥

{ _) ;
Saction 1lI: Introduction 1o Compatibility Procedures -

B. Procedures for Assuring Compatibility with Comprehensive Plans
and Pursuing Land Use Dispute Resolution

The Coordination and Compatibility Procedures outlined in this section specify
how the Department will assure that its land use programs and activities comply
with the Statewide Planning Goals and are compatible with acknowledged
comprehensive plans. In general, the procedures will facilitate the exchange of
land use information between the Department and local governments. Many of
the procedures outlined in this section are requirements established by
administrative rules. However, there are land use programs for which rules have
not been adopted. Land use coordination procedures applying to these programs
will be found in this Guide only. Future Department Actions will be undertaken to
enhance the Department's land use coordination efforts as Department resources
allow and priorities dictate.

The Coordination and Compatibility Procedures outlined in this section, as well
as other portions of the Guide, are referenced in OAR Chapter 690, Division 60
(Appendix F). This division of rule establishes the Water Resources
Department's SAC Program generally, and provides many of the components
required in ORS 197.180 and OAR Chapter 660, Divisions 30 and 31. Many of
the procedures are also outlined in the other portions of OAR Chapter 690 which
govern the Departments land use programs. For programs without rules such as
state water policy development, basin planning, withdrawals, and water
exchanges, these procedures will, by themselves, assure compliance and
compatibility. Ukimately all the Department's land use programs and activities
will be subject to requirements for assuring compliance and compatibility as
prescribed in OAR 630-60-045. (Standards for Goal Compliance and
Compatibility with Comprehensive Plans.)

Procedures follow for the Department land use programs listed below.

| State Water Resources Policy (Proposed OAR Chapter 690, Division 410)
+ Basin Planning
2 Instream Water Rights (OAR Chapter 690, Division 77)
/1 Resetvations for Future Economic Development (OAR Chapter 690, Division 77)
¢ Minimum Perennial Streamflows (OAR Chapter 690, Division 76)
. (. Withdrawals of Water from Further Appropriation
*I Critical Ground Water Area Proceedings (OAR Chapter 690, Division 10)
§ Water Use Permits and Applications (OAR Chapter 690, Division 11)
-, Water Right Transfers (OAR Chapter 690, Division 15) except for those:
(a) Where existing and proposed water uses would be located
entirely within lands zoned for Exclusive Farm Use or within
irrigation districts;
(b) Which involve changes in place of use only;
(c) Which do not involve the placement or modification of structures
including but not limited to water diversion, impoundment, or
distribution facilities, water wells, and well houses; and,
(d) Which involve irrigation water uses only.
\ Use of Conserved Water (OAR Chapter 690, Division 18)
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.-+ - — -— Hydroelectric Permits and Licenses (OAR Chapter 690, Division 51)
, 10 Water Exchanges
.6 ) Applications for Water Uses in Addition to Classified Uses (OAR Chapter 690,
Division 82)
'L Water Development Loan - Loan Management (OAR Chapter 690, Division 90)
13 Payment for Projects with Public Benefit (OAR Chapter 690, Division 100)
123 Scenic Waterway Coordination
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STATE WATER RESOURCES POLICY: COORDINATION AND
COMPATIBILITY PROCEDURES

Public Notice
The Department will:

1. Publish notice of public mestings or hearings in newspapers
distributed statewide.

2. Maintain a state policy mailing list that includes all parties who have
responded to the initial notice or have submitted written or oral
testimony on the policies.

3. Ensure that DLCD, the Association of Oregon Counties, each
county planning director, the League of Oregon Cities, and the
current chairperson of the City Planning Directors' Association are
included on the mailing list.

4. Mail notice of public hearings to parties on the Department's state
policy mailing lists.

li volvemen

The Department may hold workshops and will hold at least one public
hearing to receive input on draft policies.

Land Use Compatibility - The Department will:

1. Use the results of the WRD Local Government Land Use Survey
(1989) in identifying policy making priorities;

2. Accommodate to the extent possible comments and suggestions
from local government planning officials in the policies or policy-
making process;

3. Initiate and follow resolution procedures outlined in OAR 690-60-
' 040 if land use disputes arise; s

4. Work with local government planning officials to amend
comprehensive plans as needed to become consistent with the
Commission's statewide policies (pursuant to ORS 536.360).

5. Defer additional assurances of compatibility to rules and procedures
governing those Department land use programs which implement
statewide water policy.
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Section Ill: Compatibility Procedures for: Basin Planning

. BASIN PLANNING: COORDINATION AND COMPATIBILITY
PROCEDURES

A. Public Notice - The Department will:

1.

Send notice of public meetings and hearings to those parties on its
basin planning and rulemaking mailing lists.

Deliver basin programs to affected public corporations as required
in ORS 536.350.

B. Public Involvement - The Department will:

1.

Solicit concerns from local governments through surveys, town hall
meetings, and distribution of draft documents for comment.

Contact local governments located within basins that are scheduled
(in the Biennial Water Management Program) for basin program
updates within the upcoming biennium.

Convene a meeting of the planning directors of local govemments
in the basin early in the planning process. The purpose of the
meeting will be to:

a. Identify land use and water use issues which should be
addressed in the basin planning process;

b. Identify and select strategies for systematic involvement of
local planning agencies in the basin planning process (i.e.
issue assessment, water classifications (allocation), and
basin plan amendments);

C. Determine if the Department should form a land use issues
work group consisting of local planning representatives and
interested citizens to participate in the basin planning
process;

d. Establish local planning contacts to represent local
governments on issue work groups and to assist Department
planning staff in achieving compatibility with acknowledged
comprehensive plans; and

e. Develop administratively feasible approaches for considering
and integrating local information. Local information sources
may include:

1) Comprehensive plan policies, ordinances, and map
information

2) Local water management policies, restrictions and
priorities

3) population projections

4) Goal 5 inventories

5) Economic development strategies
6) Public Facilities Plans
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Hold at least one public hearing in the basin, as required by ORS
536.300 (3).

Invite local government representatives and planning officials to
participate in work groups.

Encourage local governments to form local water resource
committees to provide the Department with input on water resource
issues. The Department will provide technical assistance to local
committees as requested.

D. Land Use Compatibility - The Department will:

1.

Upon issuing notice of upcoming rulemaking hearing(s) to adopt a
basin program, mail copies of the draft basin plans and programs to
the planning director of local government jurisdiction located wholly
or partially within the basin under consideration. The Department
will attach a notice to this mailing specifying a comment period of at
least 30 days. Local governments will be informed that they must
respond by the comment period deadline if they believe the draft
plan or program to be incompatible with acknowledged
comprehensive plans. Local governments will be requested to cite
any applicable pian policies, ordinance provisions, or maps in their
responses. The Director and Commission may presume that the
dratt plan and program is compatible with acknowledged
comprehensive plans if no response is received by the comment
period deadline. It the Department receives a response indicating
that the basin plan or program is incompatible with acknowledged
comprehensive plans, the Director or Commission will initiate
dispute resolution procedures outlined in OAR 690-60-040.

Supplement its distribution of the final basin plan and program with

a summary of major changes and implications for local land use

and development in the basin. In this supplement, the Department

will identify issues which should be addressed during periodic

review or when otherwise amending comprehensive plans,

gdinances. or codes. Other assistance strategies are detailed in
uide.
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ll. INSTREAM WATER RIGHTS: COORDINATION AND COMPATIBILITY
PROCEDURES

(Also refer to OAR Chapter 690, Division 77, Instream Water Rights.)

A.  Public Notice - The Department will:

1. Require applicant agencies to identify affected local governments,
to notify affected local government planning departments of the
intent to apply for an instream water right, and to submit copies of
this notification to the Department as part of an instream water right
application. .

2. Provide notification of instream water rights application submittals to
affected local governments. Allow local governments.60 days to
comment on issues related to the compatibility of the proposal with
acknowledged comprehensive plans before the Director may
presume compatibility. The Department's notification will include
the following items:

a) Identification of applicant agencies

b) Identification of affected local governments;

c) Description of the proposed instream water right and
identification of affected water sources

d) The purpose of the instream water right;

e) An invitation for local planning agencies to identify and
submit to the Department applicable policies or provisions in
local comprehensive plans that relate to instream fiow
protection and/or other uses of the water under
consideration;

f) A request, if a locality believes the proposal to be
incompatible with its comprehensive plan, for evidence that
the local plan provisions would provide a greater public
benefit than the proposed instream right as prescribed in
OAR 690, Division 77; and,

g) An offer to discuss the proposal with interested local
governments.

B. lic Involv - Any person or agency including local governments
may file a petition with the Director requesting a review of public interest

issues.
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Public Interest - The Department will:

1. Evaluate whether the proposed instream water right will adversely
affect the public interest. If a public interest issue is found to exist,
the Director is authorized to negotiate in attempts to resolve the
issue. If the issued cannot be resolved, the Director must submit
the proposal to the Commission for a contested case hearing under
ORS 5§37.170 (5).

OAR Chapter 690, Division 77 provides standards for making public
interest determinations when reviewing instream water right
requests. The Water Resources Commission may modify or
condition a proposed instream water right if the proposed right
would preclude "planned uses with a reasonable chance of being
developed that would provide a greater benefit to the public from
the use of the unappropriated water available.”" "Planned” is
defined in these rules as a situation where "a determination has
been made for a specific course of action either by administrative or
budgetary action of a public body or by engineering, design work,
investment toward construction application for a development
permit from the private sector.”

2. Review petitions requesting that multi-purpose storage projects,
municipal water rights, or municipal hydroelectric projects take
precedence over a previously established instream water right
(created through OAR 690-77-020).

ibility - The Director may presume that issuance of the
instream water right is compatible with comprehensive plans unless
informed otherwise within 30 days of the date shown on the Department's
notice of the proposed instream water right application submittal. If the
Department is informed that a proposed instream right is incompatible with
local comprehensive plans, the Department will follow dispute resolution
procedures in the SAC General Coordination rules prior to approving an
instream water right.

Local Participation - The Department will encourage local planning
agencies to identify where instream flows need pretection and to request

appropriate state agencies to apply for instream water rights. The
Department will pursue this action in conjunction with periodic review of
comprehensive plans and basin program updates.
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Euture Department Actions

The Department will amend-OAR 690, Division 77 to establish submittal
requirements and review standards for petitions and findings allowed
under OAR 690-77-100. These rules allow the Commission to give
precedence to storage, municipal, and municipal applicants for
hydroelectric water uses over instream water rights. Standards should
include consideration of how local comprehensive plans substantiate the
request and provide for a balance of instream and out-of-stream uses.
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RESERVATIONS FOR FUTURE ECONOMIC DEVELOPMENT:
COORDINATION AND COMPATIBILITY PROCEDURES

(Also referto OAR Chapter 690, Division 77, Instream Rights.)
Euhlig_Ngﬁ.Qe - The Department will:

A.

1.

Notify the Oregon Departments of Fish and Wildlife, Environmental
Quality, Economic Development and the Parks and Recreation
Department, within a month of receipt of application.

2. Provide notice of rulemaking hearing to those on the appropriate
basin plan/program mailing list(s). Generally, these lists include
counties, cities and various water and irrigation districts.

Public Involvement - The Department must process the application as a

basin program amendment and will hold at least one public hearing in the
basin where the reservation would be located.

Public Interest - The Director's must base his/her recommendation, and
the Commission's its decision, on a determination of public interest in
accordance with Division 11 standards for water use permits. These
standards specifically require consideration of local land use plans and
policies.

Land Use Compatibility - The Department will:

1.

Require state agency applicants to submit a "land use coordination
statement” with applications. A prototype form is provided in
Appendix G of this Guide. The completed statement will include the
following items:

a) Identification of applicant agencies

b) Identification of affected local governments;

c) A description of the proposed reservation and identification
of affected water sources;

d) The purpose of the reservation;

e) An invitation for local planning agencies to identify and
submit to the Department applicable policies or provisions in
local comprehensive plans that relate to economic
development and/or planned uses of the water under
consideration; and,

f) An offer (from the applicant(s) and/or Department) to discuss
the proposal with interested local governments.

The Department will mail the land use coordination statement to the
planning departments or appropriate affected local government
agency at or about the time of official notice.
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2.

May presume that approval of the reservation is compatible with
comprehensive plans unless informed otherwise within 30 days of
the date shown on the official notice of the proposed reservation. If
the Department is informed that a proposed reservation is
incompatible with an acknowledged comprehensive plan, the
Department will follow dispute resolution procedures in the SAC
General Coordination rules prior to approving the reservation.

Limit to a maximum term of 20 years. Administrative rules allow the
Commission to grant time extensions with retention of the original
priority date. The Commission may also require periodic review of
the reservation during the approved term of reservation. These
extensions are subject to de novo review for land use compatibility
so that possible changes to local planning and economic
development strategies can be factored into the decision.

Require applicants for the use of reserved water to meet the land
use information submittal requirements and compatibility standards
provided in Division 11.

Local Participation - The Department will encourage local planning
officials to identify water reservation needs to support planned economic
development, and to work through DLCD or other state agencies to submit
an application. The Department will pursue this action in conjunction with
periodic review of comprehensive plans and update of basin programs.
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V. MINIMUM PERENNIAL STREAMFLOWS: COORDINATION AND
COMPATIBILITY PROCEDURES

(Also refer to OAR Chapter 690, Division 76, Review of Applications for Minimum
Perennial Streamflows.)

A. Public Notice - The Department will notify affected local government
planning departments of pending minimum streamflow applications.
Interested persons may request written notification of the required public
hearing.

B. Public Interest - The Commission will weigh the expected benefits of
planned uses against those to be provided by minimum streamflows in
making its decision. "Planned” (in OAR 690-76-010) means a
determination has been made for a specific course of action either by
administrative or budgetary action of a public body or by engineering,
design work, investment toward construction or application for a
development permit from the private sector. Planned uses may include
uses designated in comprehensive plans.

C. Public Involvement - The Commission will hold a public hearing to
consider the application.

D. Land Use Compatibility
1. The Commission will:

a) Consider the impact of land use and development on
streamflow when evaluating an application;

b) Weigh the potential economic, social, and environmental
benefits of the proposed minimum streamflow against those
which could be provided by other "planned uses.”

2. The Department will require applicant agencies to submit a "land
use coordination statement” with minimum perennial streamflow
applications. A form is provided in Appendix G of this Guide. The
completed statement will include the following items:

a) Identification of applicant agencies

b) identification of affected counties and cities;

c) A escription of the proposed minimum streamflow and
identification of affected water sources;

d) The purpose of the minimum streamflow;

e) An invitation for local planning agencies to identify and
submit to the Department applicable policies or provisions in
local comprehensive plans that relate to instream flows
and/or planned uses of the water under consideration; and,
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f) An offer (from the applicant(s) and/or Department) to discuss
the proposal with interested local governments.

The Department will mail the land use coordination statement to the
planning departments or appropriate agency of affected counties
and cities at the time of official notice.

3. The Director may presume that approval of the minimum
streamflow is compatible with comprehensive plans unless informed
otherwise within 30 days of the date shown on the official notice of
the proposed instream water right. If informed that a proposed
minimum streamflow is incompatible with local comprehensive
plans, the Department will follow dispute resolution procedures in

~ the SAC General Coordination rules prior to approving a minimum

streamflow.
Future Department Action
1. The Department will seek legislative clarification of statutes to

determine if and under what circumstances instream water rights
may supersede or replace minimum perennial streamflows.
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WITHDRAWAL OF WATER FROM FURTHER APPROPRIATION:
COORDINATION AND COMPATIBILITY PROCEDURES

Public Notice - The Department will:

1.

Publish notice of the required public hearing in at least one issue
each week, for at least two consecutive weeks prior to the hearing,
in a newspaper of general circulation published in each county in
which the waters proposed to be withdrawn are located.

2. Notify the planning department of affected local governments of
upcoming hearings. The Department may also notify surrounding
counties and cities which are likely to be affected by the withdrawal.

lic Involv - The Department will hold at least one public hearing

in or near the area where withdrawn water would be located.

Land Use Compatibility - The Department will:

1.

Request local planning officials to submit any policies, provisions, or
procedures which 1) are part of their acknowledged comprehensive
plans, and 2) address and provide guidance for mitigating water
resources problems related to the proposed withdrawal.

Work with local planning officials during development of the
withdrawal order to:

a) - Obtain and incorporate information on areas of planned
growth and priority land uses; and

b) Accommodate comprehensive plans within the physical

constraints of the subject waters and the statutory
responsibilities of the Commission.

Consider how local government participation could increase the
administrative feasibility and effectiveness of the withdrawal.

L]
-

63



64

} : )

Section lll: Compatibility Procedures for. Withdrawal of Water from Appropriation

4.

inform planning officials of affected local governments how
comprehensive plans, maps, ordinances, and/or land use approval
procedures may need to be amended (within a specific time period)
to:

a) Reflect the physical constraints in the withdrawn area;
b) Ensure compliance with the withdrawal order; and
c) Reduce the potential for future water-related
problems within affected local jurisdictions
located in and around the withdrawn area.

Distribute the final withdrawal order to affected local government
planning departments. Interpret the order as needed for use in
local planning. Provide follow-up assistance as needed.

Follow procedures 1. through 5. above when adopting or
substantively amending a withdrawal order.
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VI. CRITICAL GROUND WATER AREA PROCEEDINGS: COORDINATION
AND COMPATIBILITY PROCEDURES

(Also refer to OAR Chapter 690, Division 10, Rules for Initiation of
Proceeding for Determination of a Critical Ground Water Area.)

A. Public Notice - The Department will:

1.

Notify licensed well constructors, ground water appropriators,
ground water permit applicants, and counties and cities of initiation

of critical ground water area proceedings and subsequent hearings.

Mail the Notification of initiation of critical ground water area
proceedings to the planning department of each affected local

' government. Accompany the Notification with a statement

explaining the implications of the CGWA proceedings. Provide
recommendations for local land use actions (i.e., limiting the
approval of development served by ground water in accordance
with permit restrictions).

B. Public Involvement - The Department will:

1.

Conduct a contested case hearing before issuing any ground water
permits between the date of notification and the critical ground
water area (CGWA) determination.

Send copies of CGWA orders to counties for recordation into
deeds. ;

Conduct at least one public hearing within or near the proposed
CGWA prior to withdrawing the aquifer by rule or issuing the critical
ground water area order.

C. Land Use Compatibility - The Department will:

1.

Atter issuing Notification, request local planning officials to submit
any policies, provisions, or procedures from acknowledged
comprehensive plans and which address and provide guidance for
mitigating applicable ground water problems.

Accommodate comprehensive plans (i.e., areas of planned growth
and priority land uses) to the extent possible within the physical
constraints of the aquifer and the Commission's responsibilities
under ORS 537.525, in adopting rules or issuing orders pertaining
to CGWAs.
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3. Inform planning officials of affected local governments how
comprehensive plans, maps, ordinances, and/or land use approval
procedures may need to be amended (within a specified time
period) to:

a) reflect the physical constraints in the critical area;

b) ensure compliance with the withdrawal or critical ground
water area order; and

c) reduce the potential for future ground water problems within
affected local jurisdictions.

4. Consider how local government participation could enhance the
effectiveness of managing the area.

5. Distribute the final CGWA rule or order to planning director(s) of
each affected county and city. Interpret the rule or order as needed
for use in local planning. Provide follow-up assistance as needed.

6. When substantively amending a CGWA order, foliow coordination
strategies selected for initiation of proceedings, subsequent
hearings and issuance of the order.

Euture Department Actions

The Department will clarify procedures for determining and issuing orders
for critical ground water areas in OAR 690, Division 10.
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Vill. WATER USE APPLICATIONS AND PERMITS: COORDINATION AND
COMPATIBILITY PROCEDURES

(Also refer to OAR Chapter 690, Division 11, Applications and Permits.)

A

D.

Public Notice - The Department will notify the planning officials of
affected local governments of water use permit application
submittals. The notice of pending permit applications shall explain
the various water use approvals and how local
governments/citizens can participate. Except as provided in 4.b.
below, the Director may presume that the proposed use is
compatible with the comprehensive plan if the Department receives
no response within 30 days of the date on the notice.

Public Interest - The Department must consider acknowledged
comprehensive plans in evaluating whether the water use would
adversely affect the public interest (See OAR 690-11-080 (4)(f)).

Public Involvement - Any person or agency, including local
governments, may file a petition with the Director requesting further
review of public interest issues.

Land Use Compatibllity - The Department will:

1.

Accompany water use permits and permit applications with a
caveat: a) stating that the permit does not guarantee
compliance with statewide planning goals, and b) directing
applicants to contract local governments for information on
local plan requirements.

Require applicants to provide land use information specified
in a form provided by the Department (see Appendix G) The
application must include a) the completed form, or b) a
receipt, signed and dated by a local government planning
official as evidence that a request for information is was
received by the local government. If the completed land use
information form is not received by the Department within 60
days of request by the applicant, the Director may proceed
with processing the application.
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The form may be modified to streamline administration as
long as the revised form would supply equivalent information
as confirmed by the Department's land use coordination
staff. The completed form shall indicate whether or not land
uses supported by the proposed water use(s) are allowed
under by the comprehensive plan and whether any required
local land use approvals are pending, approved, or denied.
The completed form shall include the signature of the
planning director or responsible official of affected local
governments.

Require applicants for municipal water uses to submit
information with the application showing that the proposed
water use is compatible with comprehensive plan policies on
provision of urban services, urban growth boundaries, and
Public Facilities Plan(s).

Issue a permit if all applicable requirements of statutes and
rules governing Commission and Department actions are
met; and:

1) The land use associated with the proposed water use
is allowed outright under land use and zoning
designations, or is not regulated under acknowledged
comprehensive plans; or

2) The land use is allowable, with discretionary approval,
under acknowledged comprehensive plans , and the
applicant has received all applicable local land use
approvals and local appeals periods have expired.

Approve a permit with conditions prohibiting water use, and
the placement or construction of facilities to support such
use, until the applicant has received all applicable local land
use approvals and local appeals periods have expired if:

1) All applicable requirements of statutes and rules
governing Commission and Department actions are
met; and

2) Land uses are allowable, with discretionary land use
approval, under acknowledged comprehensive plans
and the applicant is pursuing all applicable land use
approvals to the satisfaction of the planning director;
or

3) The applicant is pursuing a comprehensive plan
amendment to the satisfaction of the planning director.
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“The Department may withhold approval of the permit until all
local land use approvals have been obtained if requested to
do so by the applicant, a local or state agency, or as
otherwise warranted to serve the Department's needs.

f. Deny the permit if:

1) Proposed uses are not allowable under acknowledged
comprehensive plans; and

2) The applicant is not pursuing applicable local land use
approvals to the satisfaction of the respective planning
director; or

3) Local land use approvals have been denied.

However, if the Commission decides that issuing a permit or taking
any disputed action may be necessary to meet statutory obligations,
it will follow resolution procedures prescribed in OAR 690-60-040
and Section Il of this Guide.

Future Department Actions

The Department will develop policies on municipal water supply and
standards for granting time extensions for municipal use permits. Explore
the possibility of requiring a water management plan as a condition of
approving time extensions.
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IX. WATER RIGHT TRANSFERS: COORDINATION PROCEDURES AND
COMPATIBILITY PROCEDURES

(Also refer to OAR Chapter 680, Division 15, Water Right Transfers.)

Note: The procedures in this section apply to water right transfers unless the
transfer involves only changes in lace of use for irri ation uses with no
stru ural changes wou be located wit n irrigation districts or
Exclusive arm se ones.

A. Public Notice - The Department will:

1. Publish notice of transfer applications in a local newspaper when an
application proposes a change in use, a change in point of diversion
of more than one-quarter mile, or a change in point of diversion
where there is an intervening diversion.

2. Mail notice to the planning directors of affected local governments
when an application proposes a change in use, a change in point of
diversion of more than one-quarter mile, or a change in point of
diversion where there is an intervening diversion.

B. Land Use Compatibility - The Department will:

1. Accompany transfer applications and approvals with a caveat: a)
stating that approval does not guarantee compliance with statewide
planning goals, and b) directing applicants to local governments for
information on local plan requirements.

2. Require applicants to include land use information specified in a
form provided by the Department (see Appendix G) with their
application. The form may be modified to streamline administration
so long as the revised form would supply equivalent information as
confirmed by the Department's land use coordination staff. The
completed form shall indicate whether or not the land use supported
by the proposed water use is allowed by the comprehensive plan
and whether local land use approvals are required, pending,
approved, or denied. The completed form shali include the
signature of the planning director or responsible official of affected
counties and eities.

3. Require applicants for transfers involving municipal uses to submit
information, with the application, showing that the proposed water
use is compatible with comprehensive plan policies on provision of
grba? ;e.ervices. urban growth boundaries, and Public Facilities

lan(s).

4 Approve the transfer if all applicable requirements of statutes and
rules govemning Commission and Department actions are met; and:

2L
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a)  The land use associated with the proposed water use
is allowed outright under the land use and zoning
designations, or is not regulated by acknowledged
comprehensive plans; or

b) Land uses are allowable, with discretionary approval,
under acknowledged comprehensive plans , and the
applicant has received all applicable local fand use
approvals and local appeals periods have expired.

5. Approve a transfer with a condition prohibiting water use,
and the placement or construction of facilities to support
such use, until the applicant has received all applicable local
land use approvals and local appeals periods have expired if:

) All applicable requirements of statutes and rules
governing Commission and Department actions are
met; and

b) The proposed land uses are allowable, with
discretionary land use approval, under acknowledged
comprehensive plans and the applicant is pursuing all
applicable land use approvals to the satisfaction of the
planning director; or

c) The applicant is pursuing a comprehensive plan
amendment to the satisfaction of the planning director.

The Department may withhold approval of the transfer until
all local land use approvals have been obtained if requested
to do so by the applicant, a local or state agency, or as
otherwise warranted to serve the Department's needs.

6. Deny the transfer if:

a) The proposed uses are not allowable under
acknowledged comprehensive plans; and

b) The applicant is not pursuing applicable local land use
approvals to the satisfaction of the respective planning
director; or

c) Local land use approvals have been denied.

However, if the Commission decides that approving the
transfer or taking any disputed action may be necessary to
meet statutory obligations, it will follow resolution procedures
prescribed in OAR 690-60-040 and Section lil of this Guide.
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USE OF CONSERVED WATER: COMPATIBILITY AND
COORDINATION PROCEDURES

(Also refer to OAR Chapter 690, Division 18, Conservation and Use of
Conserved Water.)

A.

Public Notice - The Department will provide public notice of all conserved
water use applications and preliminary evaluations in a local newspaper
and to individuals and organizations on the Department's weekly and
rulemaking lists. Mail notice of pending applications for conservation
measures and the use of conserved water to the planning department of
each affected county and city. The Director may also notify any other
party of the proposal. Objections must be filed with the Department within
30 days of notification or the Commission may presume that proposed use
is compatible with comprehensive plans.

Public Interest - The Department will require applicants to submit
information on the existing and proposed point of diversion, place and type
of use proposed for the conserved water. The application must also
include a list of public and private entities which may have an interest or
regulatory authority concerning any aspect of the proposed conservation
measure. The Department must evaluate whether the proposal will
adversely affect the public interest as defined in ORS 537.170 (5). The
standards outlined in ORS 537.170 (5) do not require consideration of
local land use plans.

Public iInvolvement - The Commission will hold a noticed public meeting
prior to deciding whether to approve an application.

Land Use Compatibility - The Department will:

1. Accompany applications and orders for the use of conserved water
with a caveat: a) stating that approval does not guarantee
compliance with statewide planning goals, and b) directing
applicants to local governments for information on local plan
requirements.
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Require applicants to submit land use information, as specified in a
form provided by the Department (see Appendix G), with their
original application for approval of conservation measures. (This
requirement applies to lapplicants for use of conserved water only if
the proposed type or place of water use is different than that

)

The form may be modified to streamline administration so long as
the revised form would supply equivalent information as confirmed
by the Department's land use coordination staff. The completed
form shall indicate whether or not land uses supported by the
proposed water use(s) are compatible with respective
acknowledged comprehensive plans. The completed form shall
include the signature of planning director or responsible official of
affected counties and cities.

Require applicants for municipal use of conserved water to submit
information, with the application, showing that the proposed water
use is compatible with comprehensive plan policies on provision of
urban services, urban growth boundaries, and Public Facilities
Plan(s).

Approve the proposed use of conserved water if all applicable
requirements of statutes and rules governing Commission and
Department actions are met; and:

a) The land use associated with the proposed water use
is allowed outright under the land use and zoning
designations, or is not regulated by acknowledged
comprehensive plans; or

b) Land uses are allowable, with discretionary approval,
under acknowledged comprehensive plans , and the
applicant has received all applicable local land use
approvals and local appeals periods have expired.

Approve an order with conditions prohibiting water use, and the
placement or construction of facilities to support such use, until the
applicant has received all applicable local land use approvals and
local appeals periods have expired if:

1) All applicable requirements of statutes and rules
governing Commission and Department actions are
met; and
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2)

3)

The proposed land uses are allowable, with
discretionary land use approval, under acknowledged
comprehensive plans and the applicant is pursuing all
applicable land use approvals to the satisfaction of the
planning director; or

The applicant is pursuing a comprehensive plan
amendment to the satisfaction of the planning director.

The Department may withhold approval of proposed use of
conserved water until all local land use approvals have been
obtained if requested to do so by the applicant, a local or
state agency, or as otherwise warranted to serve the
Department's needs.

6. Deny the proposal if:

a)

b)

c)

The uses are not allowable under acknowledged
comprehensive plans; and

The applicant is not pursuing applicable local land use
approvals to the satisfaction of the respective planning
director; or

Local land use approvals have been denied.

However, if the Commission decides that approving the
transfer or taking any disputed action may be necessary to
meet statutory obligations, it will follow resolution procedures
prescribed in OAR 690-60-040 and Section Iil of this Guide.
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HYDROELECTRIC PROJECT PERMITS AND LICENSES:
COORDINATION AND COMPATIBILITY PROCEDURES

(Also refer to OAR Chapter 690, vaision 51, Appropriation and Use of Water for
Hydroelectric Power & Standards for Hydroelectric Applications.)

A.

- The Department will notify the planning departments of
affected local governments when an application for a preliminary permit, a
license, or a permit to appropriate water for hydroelectric purposes is
submitted. The Department will also notify affected local goveming bodies
and planning departments of upcoming project hearings.

- The Department will hold a public hearing for any
proposed project for greater than 100 theoretical horsepower (THP). The
Commission may also conduct a hearing for proposals less than 100 THP
if it determines such action is in the public interest.

Land Use Compatibility - The Department will:

1. Accompany water use permits, permit applications and licenses with a
caveat: a) stating that the permit does not guarantee compliance with
statewide planning goals, and b) directing applicants to contract local
governments for information on local plan requirements.

2. Require project applicants to consult with appropriate public and
private agencies before an application is filed. Evidence of the
consultation must be filed with the application. The planning
departments of affected counties and cities are to be consulted on
scenic, aesthetic, recreation, land use, and access issues.

3. Require applicants to include a discussion of land uses in the
project area and the general compatibility of the proposed project
with planned land uses The applicant will be required to submit a
completed land use information form, or a receipt that a request for
land use information has been received by the local govemment.

4. Use standards established in OAR Chapter 690, Division 51 in
reviewing of hydroelectric applications. These standards require
consistency with the land use recommendations of local
governments except if to do so would violate the Commission's
water resources policies and programs.

5. Approve the hydroelectric facility if all applicable requirements of
statutes and rules governing Commission and Department actions
are met; and:
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a)

b)

The land use associated with the proposed water use
is allowed outright under the land use and zoning
designations, or is not regulated by acknowledged
comprehensive plans; or

Land uses are allowable, with discretionary approval,
under acknowledged comprehensive plans , and the
applicant has received all applicable local land use
approvals and local appeals periods have expired.

6. Approve a permit or licanse with conditions prohibiting water
use, and the placement or construction of facilities to support
such use, until the applicant has received all applicable local
land use approvals and local appeals periods have expired if:

a)

b)

All applicable requirements of statutes and rules
governing Commission and Department actions are
met; and

The proposed land uses are allowable, with
discretionary land use approval, under acknowledged
comprehensive plans and the applicant is pursuing all
applicable land use approvals to the satisfaction of the
planning director; or,

The applicant is pursuing a comprehensive plan
amendment; to the satisfaction of the planning
director.

The Department may withhold approval of a permit or license
until all local land use approvals have been obtained if
requested to do so by the applicant, a local or state agency,
or as otherwise warranted to serve the Department's needs.

7. Deny the license or permit if:

a)

b)

The uses are not allowable under acknowledged
comprehensive plans; and

The applicant is not pursuing applicable local land use
approvals to the satisfaction of the respective planning
director; or

Local land use approvals have been denied.
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However, if the Commission decides that approving the
permit or license or taking any disputed action may be
necessary to meet statutory obligations, it will follow
resolution procedures prescribed in OAR 690-60-040 and
Section lll of this Guide.
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Xll. WATER EXCHANGES: COORDINATION AND COMPATIBILITY
PROCEDURES

A. Public Notice - The Department will provide notification of an exchange
application in newspapers of general circulation in the areas of proposed
water uses. The Director shall notify the planning director of local
governments within which exchanged water will be diverted, conveyed, or
used, of the application submittal.

B. Public Interest - The Commission's evaluation of a proposed exchange is
required by statute to include consideration of the public interest as
outlined in ORS 6§37.170 (5).

C. Land Use Compatibility - The Department will:

1. Accompany water use exchange applications and orders with a
caveat: a) stating that approval does not guarantee compliance
with statewide planning goals, and b) directs applicants to local
governments for information on local plan requirements.

2. Require applicants to provide land use information specified in a
form provided by the Department (see Appendix G) with the
application.

The form may be modified to streamline administration as long as
the revised form would supply equivalent information as confirmed
by the Department's land use coordination staff. The completed
form shall indicate whether or not land uses supported by the
proposed water use(s) are compatible with respective
acknowledged comprehensive plans. The completed form shall
include the signature of planning director or responsible official of
affected counties and cities.

3. In assuring compatibility with acknowledged comprehensive plans,
the Commission will approve an exchange if all applicable statutes
and rules governing Commission and Department action are met,
and:

a) The proposed use is allowed outright under the land use and
zoning designation, or is not regulated under acknowledged
comprehensive plans; or

b) The use is allowable, with discretionary land use approval,
under acknowledged comprehensive plans, and the
applicant has received all applicable local land use approvals
and local appeals periods have expired.
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4. Approve exchange orders with conditions prohibiting water use, and
the placement or construction of facliities to support such use, until
the applicant has received all applicable local land use approvals
and local appeals periods have expired if:

a) All applicable requirements of statutes and rules
governing Commission and Department actions are
met; and

b) Land uses are allowable, with discretionary land use
approval, under acknowledged comprehensive plans
and the applicant is pursuing all applicable land use
approvals to the satisfaction of the planning director;
or

c) The applicant is pursuing a comprehensive plan
amendment to the satisfaction of the planning director.

The Department may withhold approval of the exchange until
all local land use approvals have been obtained if requested
to do so by the applicant, a local or state agency, or as
otherwise warranted to serve the Department's needs.

5. Deny the permit if:

a) Proposed uses are not allowable under acknowledged
comprehensive plans; and

b) The applicant is not pursuing applicable local land use
approvals to the satisfaction of the respective planning
director; or

c) Local land use approvals have been denied.

Howaever, if the Commission decides that approving an exchange or
taking any disputed action may be necessary to meet statutory
obligations, it will follow resolution procedures prescribed in OAR
690-60-040 and Section Il of this Guide.

Euture Department Actions

The Department will develop and adopt administrative rules to govern
water use exchanges. Set standards in the rule which require
consideration of compatibility with local comprehensive plans.
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Xill. APPLICATIONS FOR WATER USES IN ADDITION TO CLASSIFIED
USES: COORDINATION AND COMPATIBILITY PROCEDURES

(Also refer to OAR Chapter 690, Division 82, Rules for Acceptance of
Applications for Water Uses in Addition to Classified Uses.)

A. Public Notice - The Department will provide notice of an application
submittal to the planning department of affected local governments, as
well as other agencies and Indian tribes. Interested parties have 25 days
in which to comment on the proposed use(s).

B. Land Use Compatibility - The Water Resources Department will:

1. Accompany water use permits and permit applications with a
caveat: a) stating that the permit does not guarantee
compliance with statewide planning goals, and b} directing
applicants to local governments for information on local plan
requirements.

2. Require applicants to provide and use information specified
in a form provided by the Department (see Appendix G)
Applicants must submit: &) the form; or b) a receipt, signed
and dated by a local government planning official, as
evidence that a request for information is was received. If
the completed land use information form is not received by
the Department within 60 days of request by the applicant,
the Director may presume that the application is compatible
with comprehensive plans, and accept and process the
application.

The form may be modified to streamline administration as
long as the revised form would supply equivalent information
as confirmed by the Department's land use coordination
staff. The completed form shall indicate whether or not land
uses supported by the proposed water use(s) are allowed
under by the comprehensive plan and whether any required
local land use approvals are pending, approved, or denied.
The completed form shall include the signature of the
planning director or responsible official of affected local
governments.

3. Require applicants for municipal water uses to submit
information with the application showing that the proposed
water use is compatible with comprehensive plan policies on
provision of urban services, urban growth boundaries, and
Public Facilities Plan(s).
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4.

Accept the application if all applicable requirements of
statutes and rules governing Commission and Department
actions are met; and:

a) The land use associated with the proposed water use
is allowed outright under land use and zoning
designations, or is not regulated by acknowledged
comprehensive plans; or

b) The land use is allowable, with discretionary approval,
under acknowledged comprehensive plans , and the
applicant has received all applicable local land use
approvals and local appeals periods have expired.

Accept the application and approve subsequent permits with
conditions prohibiting water use, and the placement or
construction of facilities to support such use, until the
applicant has received all applicable local land use approvals
and local appeals periods have expired if:

a) All applicable requirements of statutes and rules
governing Commission and Department actions are
met; and

b) Land uses are allowable, with discretionary land use
approval, under acknowledged comprehensive plans
and the applicant is pursuing all applicable land use
approvals to the satisfaction of the planning director;
or

c) The applicant is pursuing a comprehensive plan
amendment to the satisfaction of the planning director.

The Department may withhold acceptance of the permit
application until all local land use approvals have been
obtained if requested to do so by the applicant, a local or
state agency, or as otherwise warranted to serve the
Department's needs. )

Reject the application if:

1) Proposed uses are not allowable under acknowledged
comprehensive plans; and

2) The applicant is not pursuing applicable local land use
approvals to the satistaction of the respective planning
director; or

3) Local land use approvals have been denied.
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Howaever, if the Commission decides that accepting and application,
issuing a permit or taking any disputed action may be necessary to
meet statutory obligations, it will follow resolution procedures
prescribed in OAR 690-60-040 and Section Il of this Guide.
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XIV. WATER DEVELOPMENT LOAN FUND - LOAN MANAGEMENT:
COORDINATION AND COMPATIBILITY PROCEDURES

(Also refer to OAR Chapter 690, Division 80, Water Development Loan Fund.)
Land Use Compatibllity - The Department will:

A.

1.

Require applications for water development projects to include: "..a
statement of the appropriate city or county official stating that the
proposed project complies with applicable land use regulations and
other applicable regulations and ordinances."

Apply criteria as provided in OAR Chapter 690, Division 90, n
determining whether to grant a loan from the Water Development
Fund. These criteria prohibit the approval of a loan application that
would "..conflict with any adopted local comprehensive land use
plans approved by the Oregon Land Conservation and
Development Commission.”

Require applicants to submit land use information as required in a
form provided by the Department (See Appendix G) with their
application. The statement will indicate whether land uses which
would be supported by the the proposed project are compatible with
respective acknowledged comprehensive plans.

Approve a water development project loan if all applicable statutes
and rules governing Commission and Department actions are met,
and:

a) The proposed project is allowed outright under tﬁe land use
and zoning designation(s), or is not regulated under
acknowledged comprehensive plans; or

b) The project is allowable, with discretionary land use
approval, under acknowledged comprehensive plans, and
the applicant(s) has/have recsived all applicable local land
use approvals and local appeals periods have expired.

If the project is allowable, with discretionary approval, under
acknowledged comprehensive plans; and such approval is pending,
the Commission will not approve a loan until the applicant has
received all applicable local land use approvals and local appeals
periods have expired.

The Commission will generally reject a loan application if:

a) The project is not allowable under acknowledged
comprehensive plans; and
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b) The applicant is not pursuing applicable local land approvals
to the satisfaction of the planning director; or

c) Local land use approvals for the project have been denied.

However, if the Commission finds that approving a loan or taking
any disputed action may be necessary to meet statutory obligations,
it will follow dispute resolution procedures prescribed in OAR 690-
60-040 and Section llI of this Guide.

Future Department Actions

The Department will amend application form or add criteria to
administrative rules that would guide a loan applicant in preparing the
statement of need presently required under OAR 690-80-020 (k). Criteria
might include the following issues:

a. The extent to which the proposed project may be justified by
projected growth under acknowledged local comprehensive land
use plans (including public facllities plans);

b. Whether the proposed project is of a scale or capacity sufficient to
meet the growth needs projected under local comprehensive land
use plans; and

c. The cost-effectiveness of alternative water sources including the
adoption of a regional approach in which available supplies are
combined with those held by other purveyors.

Add standards to administrative rules that require an appropriate level of
water use efficiency and justification of the approval based on reasonably
expected water demand over an appropriate time period.



}

Section lil: Compatibility Procedures for: Payment for Public Benefits

XV. PAYMENT FOR PROJECTS WITH PUBLIC BENEFIT:
COORDINATION AND COMPATIBILITY PROCEDURES

(Also refer to OAR Chapter 690, Division 100, Payment for Public Benefits in
Water Projects.)

A.  Public Notice - The Department will:

1.

Provide public notice of each application for partial repayment of a
project to "all persons and organizations which have filed a written
request for notices with the Department..”

Require circulation of the applicant's summary report to the
planning department of each affected county and city, along with
state natural resource agencies listed in established rules.

B. Public Involvement - The Department will:

1.

Hold a meeting with the applicant and state natural resource
agencies to address questions and concerns regarding the project.

Hold a public meeting (if requested to do so by 10 persons or more)
on the proposed payment request in the vicinity of the water project.

C. Land Use Compatibility - The Department will:

Require applicants to submit land use information as required in a
form provided by the Department (See Appendix G).

Invite local planning officials to the meeting prescribed in OAR 690-
100-025(2)(b)(B). Add local planning departments to the
participants authorized to assist in developing findings on the
proposal.

In assuring compatibility with acknowledged comprehensive plans,
the Commission may recommend approval of partial repayment if:

a) The land uses supplied by the proposed water uses are
allowed outright under the land use and zoning designations
in acknowledged comprehensive plans; or

b) The land uses are allowable, with discretionary approval,
under acknowledged comprehensive plans, and the
applicant has received all applicable local land use approvals
and local appeals periods have expired.
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If the proposed land uses are allowable, with discretionary land use
approval, under acknowledged comprehensive plans; and the .
applicant is pursuing all applicable land use approvals to the
satisfaction of the planning director, the Commission will withhold its
recommendation for approval of repayment until the applicant has
received all applicable local land use approvals and local appeals
periods have expired.

If the proposed land uses are not allowable under the existing land
use designation; and the applicant is pursuing necessary
comprehensive plan amendments to the satisfaction of the planning
director, the Commission will withhold its recommendation for
approval of repayment until the applicant has received all applicable
local land use approvals and local appeals periods have expired.

The Commission generally will recommend denial of the repayment
if: 1) the proposed uses are not allowable under acknowledged
comprehensive plans; and 2) the applicant is not pursuing
applicable local land use approvals to the satisfaction of the
respective planning director; or 3) local land use approvals have
been denied. However, if the Commission decides that such
repayment may be necessary to protect the public interest in the
waters of the state, it will follow resolution procedures prescribed in
OAR 690-60-040 and Section llt of this Guide.
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XVI1. State Scenic Waterway Coordination: Current Coordination
Procedures

Land Use Compatibllity - The Department will:

Request the Parks and Recreation Department to provide evidence
to the Water Resources Commission that coordination with local
governments has occurred when Parks is proposing to designate
scenic waterways, establish scenic waterway boundaries,
[condemn property], or otherwise conduct scenic water way
activities affecting land use.

Rely on the Parks and Recreation Department to ensure that scenic
waterway activities, which require Water Resources Commission
concurrence, comply with the Statewide Planning Goals and are
compatible with comprehensive plans as prescribed in Parks'
certified state agency coordination program.

93



94

: Y
: / : i
Section Hl: Compatibility Procedures for. Scenic Waterway Coordination



Section lll. Land Use Dispute Resolution Procedures '

2. Resolution of Land Use Disputes
{a) Introduction:

The Commission will follow the rules and procedures In its certified State
Agency Coordination Program to ensure compliance with the Statewide
Planning Goals and compatibility with acknowledged comprehensive plans.
Land use disputes can be avoided through early coordination between the
Department and affected local governments. However, land use disputes may
arise despite preventive efforts on the part of the Commission and local
governments. This section provides the context within which the Commission
has adopted dispute resolution procedures as required by OAR 660, Division
30. A summary of the procedures follows this Introduction.

The Legislature has given authority to both the Commission and local
governments to manage and protect water resources. State water law requires
the Water Resources Commission to develop an integrated, coordinated state
water resources policy to manage and protect the waters supplies of the state
on behalf of the general public. [ORS 536.220 (2)]. ORS 536.360 requires state
agencies and public corporations (i.e., cities, counties or districts organized for
public purposes) to conform to the Commission’s water resources policy. The
Legislature vested the authority to manage water resources in a single agency
to avoid conflicting actions and policies by the large number of public
authorities with interests in water. [ORS 536.220 (1) (c)].

State law also requires local governments to "promote and manage the local
aspects of land conservation and development for the best interests of the
people within their jurisdictions.” (ORS 197.005 (3)). One aspect of local land
use planning is the development and protection of water resources. State land
use law defines "land" to include both surface and ground water. The
Statewide Planning Goals require each local government to address water
resources in its comprehensive plan. In particular, Goals 5 and 6 direct local
governments to inventory and provide protection measures for water resources
comprehensive plans. Water is also of concem in Coals dealing with
agricultural lands, forest lands, natural hazards, public facilities and services,
the Willamette River Greenway, and coastal resource areas.

in passing these laws, the Legislature has created an "authority continuum”
between state and local governments for managing water resources. This dual
authority may increase the likelihood of disputes, but also provides
opportunities for successful cooperation in managing water and land use in
Oregon.

The Commission's SAC Program reflects this authority continuum. The
Program provides a framework for achieving compliance with statewide
planning goals and maximum compatibility with acknowledged comprehensive
plans. Embodied in the framework is an explicit assumption that the
Commission must also fulfill its statutory mandates to manage and protect the
water resources of the state.
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The Commission's dispute resolution procedures are summarized below. They
were developed in close consultation with DLCD and local planning staff
representatives. Upon completing these procedures, and others described in
the SAC Program, the Commission will have fulfilled mandatory compatibility
requirements outlined in ORS 197.180 and OAR Chapter 660, Divisions 30 and
31.

{b) Procedures:
(1) Determination of Land Use Disputes

A "land use dispute” is defined in Division 690, Division 60 (see Appendix F) as
occurring when the Commission has:

a. Completed procedures to ensure its land use program activities comply with
the Statewide Planning Goals and are compatible with comprehensive
plans outlined in Division 60 and other applicable sections of OAR Chapter
690; and

b. Been informed by the planning director or other planning official of a county
or city that the adoption, amendment, or implementation of a proposed
Department land use program activity would not be allowable under, or
would conflict with the policies or provisions of an acknowledged
comprehensive plan; or

c. Determined that the adoption, amendment, or implementation of a city or
county comprehensive plan does not conform to the Commission's state
water resources policy, would harm existing water rights, or would otherwise
impair the public interest in water resources.

(2) Dispute Resolution Process

If a land use dispute arises, Department program staff will work with land use
coordination staff to initiate dispute resolution procedures outlined in OAR 690-
60 -040. Department responses to land use related questions and issues wil
be channeled through land use coordination staff to ensure that SAC Program
requirements are satisfied.
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In summary, the dispute resolution procedures of OAR 690-60-040 provide for
an exchange of information between the Department and local government.
The Department will explain the purpose and authorization for the disputed
action to the local government. In tumn, the local government must also provide
justification for its position regarding the action by citing specific comprehensive
plan policies and regulations. The Department will suggest and invite the local
government to suggest alternatives that would allow the Department to act
compatibly. Based on these negotiations, staff will recommend that the
Commission consider: modifying the proposed action; taking an alternative
action; abandoning the action; applying for a comprehensive plan or ordinance
amendment: or requesting formal or informal LCDC mediation. If after
considering these measures, the Commission determines it must take a
disputed action to fulfill its statutory mandate, it may proceed after adopting
written findings explaining its action.
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C. New or Amended Land Use Programs

The procedures for assuring that new or amended land use programs comply
with the goals and.are compatible with comprehensive pians are set out in OAR
690 - 60 - 050. In summary, each new rule or rule amendment will be examined
to determine if it significantly affects land use, using the criteria explained in
Section E.1.

Agency staff will complete the form in Figure 3 and forward the form to the land
use coordination staff when they begin to write new rules or rule amendments.
If land use is affected, the associated program or activity will be added to the list
of land use programs in OAR 690 - 60 - 025. In addition, any new specific
compliance or compatibility needs will be added to the rules and/or procedures
governing the associated program. If it is found that an amendment disqualifies
a program listed in OAR 690 - 60 - 025, the program will be dropped from that
rule section.

If a new rule, rule amendment, or any other program change is found to affect
land use, the Department will notify DLCD and interested parties of: the date,
time and location of hearings or other agency action; the manner and date by
which comment may be submitted to the Department; an explanation of how the
rule qualifies as, or atfects the status of, a land use program; and a description
of any additional actions proposed to assure goal compliance and
comprehensive plan compatibility.
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Figure 3
Land Use Check List for New Rules or Rule Amendments

Proposed Rule Number / Title:

O ves OO No 1. The proposed rule restricts, controls, or allows specific
quantities of types of water uses.

[ Yes [ No 2. The proposed rule establishes policy which will probably
affect water availability or future uses of water.

[J Yes [0 No 3. The proposed rule involves approving grants or loans for
projects to divert, convey, apply, or protect water resources.

O Yes [0 No 4. The proposed rule requires actions other than data-
gathering, reporting, or enforcement of existing water law.

If you checked "Yes" to any of the above, the rule probably affects land use.
Additional rule language or procedures may be needed to assure compatibility
with comprehensive plans. Please contact the land use coordination staff to
discuss further action. If you checked "No" to all of the above, the rule probably
does not affect land use. Please keep this form as documentation that land use
impacts were considered as you developed the rule. Also, please remember
that even if the proposed rule is not a land use program, keeping local
governments informed about the activity can benefit both the Department and
the local government.
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Section IV: Coordination with Other State and Federal Agencles
and Speclal Districts

This section describes in general terms the Department's land use coordination

activities with state and federal agencies and special districts. This coordination

currently takes place as a normal part of many Department programs.

Coordination with agencies and districts, for the most part, is integrated into the

gnd use program activities and procedures described in other sections of this
uide.

A. State Agencles

The Department coordinates with other state agencies when carrying out land
use programs such as instream water rights issuance, basin planning, and
reservations of water for future economic development. These state agencies
include the Oregon Departments of Fish and Wildlife, Parks and Recreation,
and Environmental Quality. Procedures for coordination with these agencies
are described in Section [l

Several other important mechanisms have been established for coordination
between state water resource agencies. The Strategic Water Management
Group (SWMG) is composed of the directors of state natural resource agencies,
including those most frequently involved in Department land use programs.
SWMG provides a forum for raising, and reaching consensus on, water policy
issues. The Department is a member of SWMG and also provides its
administrative support. Another important coordination tool is the development
of the Biennial Water Program. As the short-term implementing framework of
the Oregon Water Management Program, the Biennial Water Program identifies
water resources issues to be dealt with in a given biennium and assigns tasks
addressing those issues to the appropriate state agencies. The Department
produces the Biennial Program in close cooperation with the agencies most
often involved in Department land use programs.

in addition, each biennium the Director of the Water Resources Department will
report to the Director of the Department of Land Conservation and Development
on the effectiveness of WRD's SAC Program. The Director will also recommend
changes to either agency's rules to improve coordination between the agencies
and local governments.
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B. Federal Agencies

Federal agencies are usually not extensively or significantly involved in
Department land use programs. Federal agencies, such as the Forest Service
and the Bureau of Land Management, apply for water use permits much like
other applicants. Permits are usually requested for relatively small quantities of
water for livestock, campground, storage, or domestic uses. Applications for
water uses on federally owned iands are not subject to land use information
requirements as are other applications. Coordination with federal agencies
relating to land use programs is on a case-by-case basis. The bulk of the
Department's extensive coordination with federal agencies takes place in
regard to non-land-use programs dealing with technical investigations,
technical assistance, and advice on water resource management issues.

C. Special Districts

The Department deals directly with ditch companies and irrigation, drainage,
water control, water improvement, and diking districts. There are over 200 of
these bodies in the state. The Department's interactions with these districts
consists mostly of processing new permit applications and transfers and
tracking information submitted under the water use reporting program. The
Department will continue to coordinate with districts in the customary manner.
The Department will increase its efforts to coordinate with districts through its
basin planning process, as described in Section lli . The Department also
hopes to work with DLCD, counties, and districts to update or develop the
mandatory planning agreements between counties and districts required by
ORS 197.185. In addition, the Department will add the Special Districts
Association of Oregon to appropriate mailing lists and provide districts with
information on programs or water resources upon request, as resources allow
and priorities dictate.

D. Interagency Coordination Contact

The land use coordination staff is responsible for much of the Department's
interagency coordination. The names, address, and phone number of the land
use coordination staff are provided in Appendix H.
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Section V: Department Program for Coordination with and
Technical Assistance to Local Governments

A. Introduction

State law requires the Commission to make information on Oregon's water
resources available to the public, government agencies, and public
corporations. Accordingly, the Department is extensively involved in the
gathering, analysis, and distribution of water resources information. Through
the SAC Program, the Commission commits itself and the Department to
continued coordination with local governments to assist local planning efforts
and to strengthen the Department's water resources management programs.
The Department will provide technical assistance and inform local governments
of water resources conditions and issues. The Department will also participate
in periodic review and amendment of comprehensive plans; review and
comment on local project proposals; and manage water rights reporting
requirements.

Land use coordination staff are responsible for ensuring that Department
activities uniformly and systematically meet the goals, objectives, and
requirements of the SAC Program. Other program staff will contact the land use
coordination staff regarding activities which involve land use issues or working
with local planning officials. Land use coordination staff will also be consulted
regarding citizen inquiries that involve land use issues. When water resources
assessment or studies reveal information that could significantly affect water
availability, land use coordination staff will participate in developing
management strategy alternatives. The names of the land use coordination

staff are provided in Appendix H.)

The Department will generally follow the procedures outlined below, as
appropriate to meet the needs of a particular locality or region.
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B. Procedures for Cooperation and Technical Assistance

Inform Local Govemment Planning Departments of Water Resources
Issues and Water Resources Department Activities

The Commission has, in adopting this State Agency Coordination
Program, significantly increased its efforts to inform local planning
departments of water issues and Department activities. The Commission
amended its administrative rules to include local planning departments
its noticing requirements for water use approvals. The Commission has
also established procedures to assure that its actions comply with
Statewide Planning Goals and are compatible with acknowledged
comprehensive plans. In the event a land use dispute arises, the
Commission's resolution procedures will guide the Department's efforts
to resolve the problem. The Commission has also established numerous
procedures to enhance the level of local planning department
involvement in basin planning and in developing management strategies
for critical ground water areas.

In many instances, a local government will not have an official planning
department or planning director. In these cases, the Commission and
Department will work closely with local elected bodies, public works
directors, city engineers, clerk recorders, and other local officials
responsible for the preparation, maintenance and implementation of
comprehensive plans. An up-to-date list of local planning department
contacts is available in the Planning Section, along with a computerized
mailing list in Word Processing Section of the Department.

To inform local governments of water resources issues and Department
activities, staff will:

(a) Offer to brief affected local planning departments and/or their
commissions about ongoing or upcoming water resource
assessments and studies;

(b) Consider local input in preparing the scope of Department studies;

(c)  Offerto interpret and discuss the results of assessments and
studies;

(d) Provide copies of water resources reports and studies as
requested;

(e) Invite local planning staff to attend inter-agency meetings and site-
visits as appropriate.

) Notify the planning departments of affected counties and cities of
pending actions relating to the Departments land use programs.

(9) Invite local planning officials to participate in Department work
groups and advisory committees which are dealing with issues
that have significant land use implications.

(h) Consider submitting announcements and articles describing WRD
activities for publication in local government and land use
planning newsletters.
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(i) Develop and distribute model policy and ordinance language
appropriate for inclusion in comprehensive plans, designed to
promote water resources management and protection through the
land use planning process.

Participation in the Periodic Review and Amendment of Comprehensive
Plans

Periodic Review

Upon receipt of DLCD's periodic review notice, the land use coordination

staff will send the Department’s Periodic Review Guide (see Appendix [.)
to the applicable planning department. This guide identifies numerous
water-related issues which local planners should consider in updating
their comprehensive plans. Staff will follow-up the mailing by contacting
local planning staff to answer questions, provide information, and
schedule meetings to discuss issues of concern. Staff will also take the
following actions to the extent issues warrant and resources allow.

(1) Identify and explain relevant Department programs and plans
adopted since the date of acknowledgment or previous periodic
review,;

(2) Provide information on trends in local water-related conditions and
issues which may affect assumptions embodied in comprehensive
plans;

(3) Obtain and review applicable land use plan policies, ordinance
saections, and maps. Particular attention will also be directed at
reviewing local public facilities plans for consistency with state
water policies and plans. Staff will assess the adequacy of water
resource inventories and protections, and whether the
comprehensive plan designations and projections reflect water
supply availability and constraints.

(4) Suggest possible amendments to comprehensive plans that

would enhance water management and protection consistent with
the Statewide Planning Goals and state water resources policy.
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(5) Provide materials for use by local governments in their planning
efforts. Such materials might include:

- basin maps for the planning area;

- maps displaying water classification and withdrawal
information;

- adescription of the Commission and its mission;

- acopy of the Commission's coordination rule, OAR Chapter
690, Division 60,

- the Oregon Water Management Program, including applicable
basin programs, policies, and explanatory materials;

- alist or copies of of relevant water resource investigations,
reports, studies or other information (i.e., U.S. Geological
Survey statistical summaries of streamflow, water atlases, or
water conservation publications);

- an explanation of how local planners can make use of these
materials;

- asummary of water resources conditions, issues, concerns,
and conditions in the planning area:

- watershed management information case studies;

(6) Coordinate with Governor's Watershed Enhancement Board staff
in addressing issues related to watershed management and
enhancement;

(b) Amendment of Cbmprehensive Plans

Periodic review of comprehensive plans occurs approximately once
every seven years. However, local planning agencies amend their
comprehensive plans on an ongoing basis to improve the planning
process and to reflect changes in the planning area. To coordinate the
management of water resources and land use, the Commission
authorizes the Department to review and participate in the
comprehensive plan amendment process.
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Section V: Cooperation and Technical Assistance to Local Governments

Review and Comment on Proposed Plan Amendments

The Department will review proposed amendments prior to action by
local decision-making bodies. The Department's land use coordination
staff will:

- monitor proposed amendments published in DLCD's bi-weekly
lists,

- circulate lists for review by program staff in other sections, regional
offices, and watermasters' offices;

- determine, in consultation with other program staff, which
amendment proposals warrant further research and attention;

- facilitate communication, information transmittal, meetings, site
visits, and correspondence with local planning department and
DLCD staff,

- consult with program staff to prepare advisory or position
statements on proposed amendments;

- participate in preparing official testimony, if needed, for submittal
at local hearings or to appeals at the state level.

(2) Department-initiated Comprehensive Plan Amendments

In addition to the standard review of plan amendment proposals
described above, the Commission may request local governments to

amend comprehensive plans in order to protect and better manage water

resources. Such requests may be submitted:

- during periodic review of comprehensive plans; or

- pursuant to the procedures for resolving land use disputes
outlined in OAR 690-60-040 and described in this procedures
guide; or

- to correct inaccurate or outdated information; or

- if the Commission finds such action necessary to comply with
statewide water resources policy or otherwise protect the public
interast in Oregon's water resources.

In such instances, Department land use coordination staff will work with
other program staff to assess the issues and problems, craft the desired
plan and ordinance amendments, coordinate with affected local
agencies, and present the proposed amendment to local and state
decision-making bodies.
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Section V: Cooperation and Technical Assistance to Local Gw)emments

Coordination and Technical Assistance in Public Facilities Planning

The Department will coordinate with local governments, other state
agencies and districts in public facilities planning. Currently, the
Department issues loans from the Water Development Fund for various
types of water supply projects. Administrative rules to assure that the
issuance of loans complies with the goals and is compatible with
comprehensive plans are contained in OAR Chapter 690, Divisions 60
and 90. Procedures for ensuring compliance and compatibility are also

found in Section il of this Guide.

The Department is also represented on a task force created by the
Strategic Water Management Group (SWMG) to identify and evaluate
strategies for funding and regionalizing municipal water supply
development, treatment and distribution. The findings and
recommendations of the task force as adopted by SWMG will feed into
the Department’s technical assistance to local governments in preparing
public facilities plans.

The Department will continue to participate, as requested by local
agencies and water providers, in developing long-range water supply
plans and strategies to maximize water use efficiency. Currently, the
Department is working with a consortium of representatives from
agencies and districts in Yamhill, Polk, Benton, and Lincoln Counties to
develop a long-range water supply plan for the four-county region.

The Department will also be adopting rules allowing water providers,
having merged districts or formed a water authority, to pool their water
rights and apply them flexibly within a pre-determined service area.
Municipal water rights can then be severed from appurtenant land and
marketed for municipal uses. These rules will reflect the need to
coordinate the process with the planning agencies of affected local
governments.

Review of Project Proposals

The Department will review individual development project proposals
and provide pertinent water resources information to local governments,
applicants, organizations, and individuals upon request. If necessary,
program and/or land use coordination staff may visit the site under
consideration to evaluate the conditions and the need for additional
Department involvement. Due to constraints on Department staff
resources, and the availability of private consultants to provide related
services, the Department will focus its efforts on providing local
governments with more generic options for managing and protecting
local water resources through plan policies and ordinances.
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Section V: Cooperation and Technical Assistance to Local Govefnments

Managing Water Right Reporting Requirements

Under ORS 92.120, any water right holder intending to subdivide or
partition land must submit a copy of the plan or plat to the Department.
The Department must acknowledge receipt of this information within 10
days. The Department will use the information to update the state’s water
rights records. County recording officers cannot accept a filing for a plan
or plat of a subdivision or partition without an acknowledgment that the
Department has received a copy of the plan or piat. The Department
provides forms for applicants 1o use in fulfilling this legal requirement.
The Commission places a high priority on clarifying and streamlining this
program based on input from local planning officials and citizens. These
procedures may be modified as necessary to streamline administration
and increase the effectiveness of the program in linking land use and

water resources management.

Department Cooperation and Technical Assistance to Coastal Cities and
Counties

The Department's coordination activities with respect to coastal
jurisdictions occur primarily through.

a. Direct Department cooperation and technical assistance in the
planning programs of coastal cities and counties; and

b. Department participation in the Oregon Coastal Management
Program (OCMP).

Assistance and Cooperation to Coastal Jurisdictions

Consistent with available resources, the Department will cooperate and
assist coastal local governments in the same manner is provided to cities
and counties statewide, (See Section V.A. and B. above).

The Department notes also that implementation Requirement 9 of
Statewide Planning Goal 16: Estuarine Resources, lists Department
responsibilities under the water appropriation statutes as being subject to
Goal 16. Implementation Requirement 9 states:

State agencies with pianning, permit, or review authorities affected
by this goal shall review their procedures and standards to assure
that all the objectives and requirements of the goal are fully
addressed. In estuarine areas the following authorities are of
special concern:

Water Resources Department

Appropriation of Water ORS 537.010 - §37.090
ORS 543.010 - 543.620
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Section V: Cooperation and Technical Assistance to Local Guvernments

The Department is unaware of any LCDC rule or similar policy
interpretation establishing any specific compliance requirement for the
Department of any other applicable state agency to meet implementation
Requirement 9 in Goal 16.

In the event that it becomes necessary to for the Department to comply
directly with this Goal 16 requirement, the Department will adhere to the
procedures set forth in OAR 690-60-030, Compliance with Statewide
Planning Goals.

Department Involvement in Coastal Management Program

The Department recognizes that the Oregon Coastal Management
Program (OCMP) is part of the state program for coordinated land use
planning. The OCMP is a partnership between local governments and
state and federal agencies to resolve general and often competing
interests through the acknowledgement of coastal city and county
comprehensive plans.

The OCMP is based primarily on the Oregon Land Use Planning Act
(ORS Chapter 197) and its principal elements, the Statewide Planning
Goals and acknowledged comprehensive plans. In addition, the OCMP

also is based upon the statutory authorities of various state agencies,
including the Department of Water Resources.

The specific WRD statutory responsibilities listed in OCMP document
include the following:

a. Policies and programs for the use and conservation of surface and
groundwater resources;

b. Permits issued for the appropriation of surface and groundwater
resources;

C. Permits issued for dams not regulated by the state Energy Facility
Siting Council,

d. Coordination of river basin programs with comprehensive plans;

e. Approval of minimum streamflows now redefined as instream
water rights.;

f Designation of critical groundwater areas; and,
g. Regulation of water withdrawals.

The above authorities, programs and actions are implemented by
Chapter 690 of the Oregon Administrative Rules.
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Section V: Cooperation and Technical Assistance to Local Goverﬁmerns

Federal Consistency

The Department, in cooperation with DLCD and other affected state and
federal agencies, will advise DLCD as needed on the consistency of
federal actions and activities which may affect Oregon's coastal zone. In
carrying out its responsibilities under the federal consistency process, the
Department will foliow the procedures and requirements contained in
LCDC's federal consistency rule, OAR Chapter 660, Division 35.

OCMP Strategic Plan

The Department will participate with DLCD and other OCMP agencies, to
the extent resources allow, in the development and maintenance of a
five year strategic plan for Oregon's coastal zone.
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690-005-0025
Applicability

The provisions of OAR 690-005-0010 through 690-005-0060 apply to actions taken by the
Department pursuant to the following land use programs:

(1) Applications and Permits (OAR Chapter 690, Divisions 310 - 340).

(2) Appropriation and Use of Water for Hydroelectric Power Projects (OAR Chapter 690,
Division 51).

(3) Water Right Transfers (OAR Chapter 690, Division 15) except for those:

(a) Where existing and proposed water uses would be located entirely within lands zoned for
exclusive farm use as provided in ORS 215.203 or within irrigation districts;

(b) Which involve changes in place of use only;

(c) Which do not involve the placement or modification of structures including but not limited to
water diversion, impoundment, or distribution facilities, water wells, and well houses; and

(d) Which involve irrigation water uses only.

(4) Water Exchanges.

(5) Applications for Uses in Addition to Classified Use (division 82).
(6) Use of Conserved Water (Division 18).

(7) Instream Water Rights and Reservations of Water for Economic Development (OAR Chapter
690, Division 77).

(8) Review of Applications for Minimum Perennial Streamflows (OAR Chapter 690, Division
76).

(9) Initiation of Proceedings for Determination of a Critical Ground Water Area (OAR Chapter
690, Division 10.

(10) Withdrawal of Water from Further Appropriation.
(11) Statewide Policy Formulation.
(12) Basin Planning,.

(13) Payment for Public Benefits in Water Projects (OAR Chapter 690, Division 100).



DOUTHIT Susan M
—

From: Kimberley Priestley <kjp@waterwatch.org>

Sent: Thursday, July 17, 2014 12:12 PM

To: DOUTHIT Susan M

Cc: FRENCH Dwight W

Subject: T-11833, TID temporary District Transfer, WaterWatch comments in opposition
Attachments: TID comment attachments.pdf; tid temporary transfer final2 july 2014 pdf.pdf
Hi Susan,

Attached please find (1) WaterWatch's comments in opposition to TID's temporary district transfer application T-11833
and (2) supporting attachments.

If you have any problems opening the attachments please let me know.
Also, if you could confirm receipt I would appreciate it.

Thank you, Kimberley

Kimberley Priestley
WaterWatch of Oregon
213 SW Ash, Suite 208
Portland, OR 97204
ph: 503-295-4039, x 3
www.waterwatch.org




WATERWATCH

PROTECTING NATURAL FLOWS IN OREGON RIVERS

July 17,2014

Susan Douthit

Water Resources Department
725 Summer St NE, Ste A
Salem, OR 97301-1271

RE: Comments in opposition to District Temporary Transfer Application T-11833, Tumalo Irrigation
District

Dear Ms. Douthit,

WaterWatch of Oregon opposes transfer application T-11833, in which Tumalo Irrigation District (TID)
requests a district temporary transfer of storage for a total of 108 AF to two reservoirs.

WaterWatch is river conservation group dedicated to promoting water policies for Oregon that provide
the quality and quantity of water necessary to support fish, wildlife, recreation and other instream
values. In commenting on this transfer application, WaterWatch is representing the general public
interest in the water resources of this state, as well as the specific interest of WaterWatch’s members and
the organization itself. The interests represented by WaterWatch and its members are multifaceted and
include, but are not limited to: (1) an interest in ensuring enforcement of the water laws; (2) an interest
in the development and promotion of water policies that protect instream values, including fish, water
quality, and recreation; and, (3) an interest in the long term implications that the WRD’s decision on this
transfer application will have on other transfer requests throughout the state. WaterWatch submits the
following comments urging denial of T-11833.

Proposed Temporary District Transfer: TID is proposing to move 108 AF of water stored in Tumalo
Reservoir under certificate 76684 to two new reservoirs built by KC Development Group (KCDG). One
reservoir will support water skiing, the other will provide aesthetic features for luxury homes. These are
permanent reservoirs. These two reservoirs do not have underlying reservoir permits. TID is seeking to
effect this change via the temporary district transfer statute, asserting that the requested change is a
“change in place of use”.

The WRD should deny TID’s temporary transfer application for the following reasons:
1. The district temporary transfer statute does not allow for the transfer of a storage right as a
change in “place of use”: The transfer statutes, as a whole, do not allow the transfer of storage

rights as a loophole to existing requirements to obtain a reservoir permit for new storage projects.

Storage rights are a distinct type of right under Oregon water law. ORS 537.400. Storage, by
statute, is considered a “supply of water”. See ORS 537.400(1). To use water that is already stored



in a permitted or certificated storage project, an applicant must apply for a secondary water right to
use that supply of water. Id.

District place of use transfers, on the other hand, are limited to moving water from the original lands
where the water was put to beneficial use under the terms of the permit to new lands. In other

words, they are limited to changing the lands to which the water is applied to beneficial use. See
ORS 540.570 (1).

Statutory construction makes clear that a “change in place of use” is intended to be limited to
moving the right to use water on the lands in the original certificate to new, alternate lands. For
instance, the temporary district transfer statute defines changes in place of use as allowing “transfer
the place of use of water appurtenant to any land within legal boundaries to equal acreage elsewhere
within legal boundaries of the district”. ORS 540.570(1). The statute further stipulates that a
temporary transfer can only take place if “the rate, duty and total number of acres to which water
will be applied under the transfer do not exceed existing limits on the water use subject to transfer”.
ORS 540.570(1)(a). And that “the land from which the water use is being transferred does not
receive any water under the right being transferred during the irrigation season in which the change
is made”. Id. at (c).

Not only is the construct of the statute clear, but the legislative background makes this clear as well.
The temporary district transfers were adopted by the Oregon Legislature in 2003 to grant flexibility
to the Districts in applying irrigation water to different lands within their districts, for one season
only. The Oregon Water Resources Congress was the sponsor of HB 3281, and according to a
memo they delivered to Chair Jenson an the Members of the House Water Committee, the provisions
of the bill “simply allow the irrigation district manager to better manage the water rights to better
serve the water users in the district and enable them to use their water in the best manner to produce
the best crops given the soil, weather and water conditions of that season.” See Memo, re: HB
3281—District Temporary Transfers & Pilot Project from Kristina McNitt, OWRC, to Chair Jenson
and the House Water Committee, at 2. To use this process (which was designed to provide
flexibility for crop production within irrigation districts) as a loophole to get water to an
unpermitted new reservoir for a water skiing pond and another for aesthetic feature for luxury homes
(uses that have absolutely nothing to do with usual and ordinary irrigation district functions), is not
consistent with either the construct of the statute or the intent of the legislature in granting irrigation
districts this flexibility. '

Again, the storage right in and of itself cannot be transferred under the district temporary transfer
statutes. The district’s reliance on the temporary district transfer statute to provide water to KCDG
is in error. The WRD must deny this request.

' 1t is also not consistent with TID’s stated intent for the use of this water stored in Tumalo Reservoir. Certificate 76684 was
originally granted to allow storage for irrigation only. In 2000 TID applied for a transfer of this water to a storage right for
“multipurpose” storage. According to their application (T-8557) “The purpose of this transfer is to include in the allowable
uses of Upper Tumalo Reservoir all of the usual and accustomed uses of water made in an irrigation district”. See transfer
application T-8557. Supplying water for a water ski lake and a luxury home aesthetic feature is arguably not a usual and
accustomed use of water made by an irrigation district.




the right being transferred during the irrigation season in which the change is made. Id at (c). TID is
requesting a change in use for one year, not one irrigation season.” TID is not proposing to transfer
acreage under its application, rather they are proposing to transfer the supply of storage water at
Tumalo Reservoir to two alternate, unpermitted, storage projects. TID is not proposing to deprive
lands from which the water is being transferred from receiving any water, but rather is only
proposing to decrease the amount stored in the existing statute by 108 AF. As such, TID’s proposal
does not meet the statutory requirements for a change in place of use, even if such a thing were
allowed (which we do not believe it is).

4. The WRD cannot protect against injury or enlargement: The OWRD cannot approve a
temporary district transfer application that will cause injury to another existing water right or enlarge
the underlying water right. By rule, injury to an existing water right means a proposed transfer
would result in another, existing water right not receiving previously available water to which it is
legally entitled. OAR 690-380-0100(3). Enlargement means an expansion of a water right,
including but not limited to, diverting more water than is legally available at the original point of

diversion and failing to keep the original place of use from receiving water from the same source.
Id. at (2).

The application file notes that WRD will be requnrmg a “staff plate” at both upper Tumalo Reservoir
at each point of diversion (new and existing). ¢ See Transfer application, pg. 3, Measurement
Condition Information for the Applicant. This in and of itself cannot protect against injury. While
e-mails from the watermaster in the application file state that TID already measures the inflow and
outflow of Tumalo Reservoir and will measure the inflow of the KCDG reservoirs, it is notable that
there is no condition of use on either the original reservoir permit or proposed via the WRD (for the
transfer) on the new reservoirs that would require measurement of both inflow and outflow of all
three reservoirs. Moreover, while we appreciate the watermaster’s representations about current
measurement in this regard, we could find no reports in the WRD’s reporting system for TID’s
Upper Tumalo Reservoir Storage Certificate 76684. Irrigation districts must measure and report
their water use under each water right on an annual basis by statute and rule. ORS 573.098, OAR
690-085-0010.

Additionally, it is common knowledge that Upper Tumalo Reservoir leaks. A Bureau of
Reclamation Report states that Tumalo Reservoir “does not hold water”, and that the Tumalo dam
and Reservoir provide only “temporary regulatory storage for about 800 acre feet of water; the
reservoir does not hold water making it ineffective as a long term storage facility”. See The Cresent
Lake Dam Project, Toni Raie Linenberger, Bureau of Reclamation 1999 at 10. An e-mail from the
Water Master to the District Manager also confirms that Tumalo Reservoir is “unable to store the
full 1100”. See attached e-mail from Jeremy Giffin, 3/20/14. It is unclear how this leakage affects
availability in the reservoir, and/or supply of existing secondary rights that have access to Tumalo
Reservoir water and how the proposed transfer of 108 af will affect those water right holders.
Moreover, given lack of reporting to the WRD, it is unclear how much water TID is actually
diverting and storing on an annual basis under its water right. If the transfer were were to allow it to

* TID contract with KCDG stipulates the agreement to supply water to KCDG is for one year, not one irrigation season.

8 There was no detail provided in the file as to how this would achieve the desired result, nor was there any description of
how WRD would ensure its accuracy (i.e. would they do a bathymetry or other study to determine whether a staff plate is
adequate to determine the volume of the reservoir?) .



2. KCDG’s unpermitted reservoirs need to obtain reservoir permits before water from Tumalo
Reservoir can be used to fill them: Under Oregon law all new ponds and reservoirs must have a
reservoir permit in place before they are constructed. ORS 537.400, ORS 537.130(1) & (2)%

Oregon law only allows for one exemption from this law, and that is for off-channel ponds that were
in existence on or before January 1, 1995 that stored less than 9.2 af or had a dam or impoundment
structure of less than 10 feet and registered with the WRD before 1997. ORS.537.405(1)&(2), OAR
690-340-0010(1)(e).

Neither KCDG or TID hold reservoir rights for the newly constructed reservoirs. Nor do KCDG’s
reservoirs qualify for the exception allowed under ORS 537.405(1), (2). A storage right, either in
part or whole, cannot simply be “transferred” as a mechanism to allow the building and filling of a
permanent new storage project. KCDG must apply for reservoir rights for the two reservoirs at
issue.’ If a reservoir right is granted, Tumalo Reservoir stored water could then be accessed via a
secondary right to provide water to the new reservoirs. ORS 537.400.*

A temporary district transfer is not the correct process to make KCDG’s two unpermitted reservoirs
legal. To allow such a transfer would not only allow a new reservoir to be built without the benefit
of the thorough public interest review that applies to new reservoir applications, but would also set
incredibly damaging precedent statewide. Presumably if the theory being advanced by TID via their
temporary transfer application holds water here, then it would also apply to on channel reservoirs.
Thus, a new stream spanning dam of any size could be built simply by “transferring” an existing
storage right to that new reservoir site (on that same stream). Given that prohibitions against
injury/enlargement are the only standards that apply to transfers, this could result in environmentally
harmful dams being built across the state. Putting the resource even more at risk is the fact that the
WRD is limited in its ability to attach new conditions of use via the transfer statutes. Thus a new
storage project built under the “transfer” theory that relies on an old storage certificate issued before
modern day environmental laws could not be conditioned to protect endangered species or other
public interest values. This sets Oregon’s policy on storage backwards and could have devastating
effects to important stream systems across Oregon.

3. Even if a transfer of a storage reservoir under a “place of use” change were allowed by law,
the TID request does not meet the statutory standards: The district transfer statute makes it clear
that for one irrigation season only, a district may temporarily transfer the place of use of water
appurtenant to any land within the legal boundaries of the district to equal acreage elsewhere within
the legal boundaries of that district. ORS 540.570(1). The statute further requires, among other
things, that the land from which the water use is being transferred does not receive any water under

? It is our understanding that the WRD has allowed KCDG to fill the reservoirs in advance of a decision on the temporary
transfer request. ORS 537.130(2) makes clear that except for limited exempt uses outlined in the statute (which this is not),
a person may not use, store or divert any water until after the WRD issues a permit.

? An email from Jeremy Giffin, 6/6/14 states that the smaller pond has been a “bulge” in the system for the 60 acres of water
rights around the pond. There is no statutory authority for the concept of “bulges in the system”. See arguments in #2.

* The only exemption from this statutory requirement for secondary permits to access already stored water is “water uses that
divert water to water tanks or troughs from a reservoir for a use allowed under an existing water permit or certificate for the
reservoir “ and water for emergency firefighting. OAR 690-340-0010(2)(d) and (3). Troughs are defined as “a long shallow
often V-shaped receptacle for the drinking water or feed of domestic animals”. See Webster’s Third Dictionary. KCDG’s
reservoirs do not fall within the definition of trough and thus cannot utilize this exception.




store more water than it can currently, which it presumably would, then this would in fact constitute
enlargement and would in fact cause injury to other water right holders who are currently relying on
water from Tumalo Creek. WRD should investigate reservoir leakage and the effect on supply as
part of its injury and enlargement analysis.

WaterWatch does not believe that the temporary district transfer statutes allow the proposed change.
However, if WRD were to approve this transfer, to ensure that any action taken by TID with regard
to supplying water to KCDG does not cause injury and/or enlargement, the WRD would need to
require measurement and reporting of inflow and outflow at all three reservoirs, staff plates at all
three reservoirs and documentation and accounting of reservoir leakage at Upper Tumalo Reservoir.
Moreover, WRD should an affirmative commitment from TID to abide by the “one fill” doctrine that
applies to storage in the state of Oregon. Additionally, as the district temporary transfers are
restricted to one irrigation season, the WRD must order evacuation of the storage facilities at the end
of the season (October 2014). This should be a condition of the transfer (if approved) so all are clear
on this point, including KCDG. Without conditions of use that require all of these provisions, the
WRD cannot protect against injury both to instream and out of stream rights of Tumalo Creek, and
patron rights/use within the district. Nor can it protect against enlargement. Moreover, until TID is
in compliance with existing law regarding measurement reports, WRD should not approve any
changes that would make tracking TID water even more nebulous.

Conclusion: As noted above, temporary district transfer statutes do not allow for the change in place of
use of an existing storage project. The proposed change is not only contrary to law, but it would set
precedent that could have devastating effects across the state. It would also injure other water right
holders and result in enlargement. The WRD should deny this application for the reasons outlined
above.

Sincerely,

< /;%Q(

Kimberley Priestley
WaterWatch of Oregon

Cc: Dwight French, WRD
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A EYS

Janet E. Neuman
Senior Counsel

July 14, 2014

VIA E-MAIL - publicrecords@wrd.state.or.us
& FIRST CLASS MAIL

Oregon Water Resources Department
Oregon Records Request

725 Summer Street NE

Salem, OR 97301-1271

Re:  Public Records Request
Dear Sir/Madam:

1600 Ploneer Tower
888 SW Fifth Avenue
Portland, Gregon 97204
503.221.1440

Direct Dial: 503.802.5722
Direct Fax: 503.972.7422
janet.ncuman@tonkon.com

I represent Thomas and Dorbina Bishop, who live at 63382 Fawn Lane, Bend, Oregon
97701, within the Tumalo Irrigation District ("TID" or the "District") boundaries. The Bishops'

property has appurtenant water rights under TID's Certificate 74146.

Pursuant to ORS 192.410, et seq., and OAR 690, Division 3, this letter is a request for
copies of public records in the possession or control of the Water Resources Department,
including the Salem office, the Bend office, or any other location where relevant documents may
be located. For purposes of this request, the term "public record” is defined by ORS 192.410(4)

and (6) to include:

"any writing that contains information relating to the conduct of the public's business . . .
prepared, owned, used or retained by a public body regardless of physical form or

characteristics;

* ok Kk

'[w]riting' means handwriting, typewriting, printing, photographing and every means of
recording, including letters, words, pictures, sounds, or symbols, or combination thereof,

and all papers, maps, files, facsimiles or electronic recordings."

On behalf of the Bishops, I hereby request the following public records:



Oregon Water Resources Department

July 14,2014
Page 2

All public records pertaining to Transfer T-11833, filed by TID.
All public records pertaining to Transfer T-11834, filed by TID.

All public records pertaining to any other transfer application, besides the two
listed above, filed by TID since June 10, 2014.

All public records not already produced in response to Requests 1-3 above
pertaining to any communication with TID at any time about moving water
stored at Upper Tumalo Reservoir to another storage location.

All public records pertaining to Harris Kimble, Nancy Kimble, Eric Cadwell,
Brianna Cadwell, and/or the KC Development Group, LLC (and its affiliates,
present or former directors, officers, employees, members, managers, agents,
attorneys, consultants, advisors, representatives, and all other persons acting or
purporting to act on KCDG's behalf), dating from 1990 to the present, including,
without limitation, all records pertaining to any inquiries about obtaining a permit

or any other form of permission to store water on property near Klipple Road
within the TID boundaries.

All public records pertaining to how the "bulge-in-the-system" ("BIS") concept is
calculated and applied in Water Resources District 11, including, without
limitation, any guidance on the circumstances under which BIS storage is
allowed, calculations on permissible amounts of BIS, how long "bulges" may be
stored, and when BIS storage is required to be emptied.

All public records pertaining to field visits and/or enforcement action of any kind
relating to complaints about BIS storage or violations of applicable BIS storage
limitations within Water Resources District 11 from the year 2011 to the present.

All public records pertaining to the application of the BIS concept lo waler
storage on the KCDG property referred to in number 4 above, including, without
limitation, any calculations, records or notes of field visits, or evidence of
permission to store water, whether prior to, on, or after June 11, 2014.

All public records pertaining to TID's Transfer T-8557 requesting a change in

type of use for the water stored in Upper Tumalo Reservoir and resulting in the
issuance of Certificate 76684.
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10.

11.

12

13.

14.

All public records pertaining to other instances, besides that addressed in TID's
Transfer Application T-11833, when the Water Resources Department has
allowed the holder of a reservoir permit or certificate to move the place of use of
storage authorized in the permit or certificate to another location, including by a
temporary or permanent transfer or other form of permission or approval.

All public records pertaining to any permits, transfer approval orders, or
certificates that have been issued to irrigation districts for storing district water on
private property that is not owned or leased by such district.

All public records pertaining to TID's Agricultural Water Management and
Conservation Plan(s), other than the 2000 and 2005 plans themselves.

All public records relating to the definition of a reservoir, pond, or other water
storage facility under ORS 537.130 or ORS 537.400.

All public records pertaining to any WRD communications about or approvals of
water storage and/or use in a lake located at 61330 Gosney Road, Bend, Oregon
97702, on property owned by Baney Corporation, 475 NE Bellevue Ave, #210,
Bend, Oregon 97701. This property is further described as Tax Lot 1001
(Account 180160) on Deschutes County Tax Map 18130800000, located in the
SE 1/4 of Section 8 of Township 18 South, Range 13 East.

Please advise me of any fees or charges (by paragraph number) for complying

with this request so I can confirm whether my clients are prepared to pay the costs associated
with your response to the request. To the extent that any responsive records are accessible
online, please so indicate. If you have any questions concerning this public records request,
please call me at (503) 802-5722. Thank you very much.

JEN/jeh

Sincerely,

Janet E. Neuman
Senior Counsel

037351/00001/5696577v1
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From: Juanita Hryciw <juanita.hryciw@tonkon.com>

Sent: Thursday, July 17, 2014 3:25 PM

To: DOUTHIT Susan M

Cc: Janet Neuman

Subject: Supplemental Comments on Transfer Application 11833 IWOV-PDX.FID840258]
Attachments: 7-17-14 Letter to WRD - Supplemental Comments on Transfer Application 11833.PDF

Please note that this e-mail is being sent on behalf of Janet E. Neuman. Thank you.

Susan Douthit,

Attached is Janet E. Neuman's letter to you dated July 17, 2014.

Janet E. Neuman | Senior Counsel Attorney | Tonkon Torp LLP
1600 Pioneer Tower | 888 S.W. Fifth Avenue

Portland, OR 97204

503.802.5722 | FAX 503.972.7422

janet.neuman @tonkon.com | www.tonkon.com

This message may contain confidential communications and privileged information. If you received this message in error,
please delete it and notify me promptly.
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1600 Ploneer Tower
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Portland, Oregon 97204
503.221.1440

Janet E. Neuman Direct Dial: 503.802.5722
Senior Counsel Direct Fax: 503.972.7422
janet.neuman@tonkon.com

July 17, 2014

VIA E-MAIL AND U.S. MAIL

Ms. Susan M. Douthit

District Transfer Program Adviser
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301

Re:  Supplemental Comments on Transfer Application 11833

Dear Ms. Douthit:

As you know from my earlier communications, I represent Thomas and Dorbina
Bishop, trustees of the Bishop Family Trust dated December 3, 2003, who live at 63382 Fawn
Lane, Bend, Oregon, within the boundaries of the Tumalo Irrigation District ("TID" or "the
District").! I submitted brief comments on the Bishops' behalf on the District's Transfer
Application 11833 on June 23rd. This letter contains additional and expanded comments
relevant to this proposed transfer. (I have also submitted separate comments for the Bishops on
the District's Transfer Application 11834.) For the reasons outlined in this letter, I urge the
Water Resources Department (the "Department”) to adjourn this transfer proceeding and/or deny
the transfer application, to require a permit for the water storage facility which is the subject of
this proceeding, and to pursue any and all appropriate enforcement action pertaining to this
facility.

Since a picture can be worth a thousand words, I'd like to first direct your
attention to the enclosed photographs (Exhibit C). Some of these photographs were taken by my

! The Bishops are also represented by Jennifer Bragar at the Garvey Schubert Barer firm on other aspects
of this project, including land use issues and public contracting matters; we are coordinating our efforts
on behalf of the Bishops. On June 4, 2014, Ms. Bragar filed a Code Enforcement Complaint with
Deschutes County on the Bishops' behalf ("Code Complaint”). On June 16, 2014, Ms. Bragar served
notice on TID of violations of the public contracting laws ("Public Contract Notice"). I have attached
copies of these documents for the Department's information as Exhibits A and B, respectively, and I will
refer to them when relevant later in this letter; to avoid duplicate reproduction of documents, I have
omitted the attachments to these two exhibits.
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client, Tom Bishop; others were taken by his son, Gene Bishop, and by one of his neighbors.
Taken from May to July, the photos show the construction of two substantial reservoirs on land
owned by Harris Kimble, Eric Cadwell, and/or the KC Development Group, LLC (collectively,
"KCDG") on land immediately adjacent to the Bishops' property. The photographs illustrate the
scale and speed of this project and set the context for these comments.

In only a few months, from early spring to the beginning of July, KCDG built and
filled two large water storage facilities without any kind of meaningful agency review of the
project. KCDG does not have a water permit allowing construction and filling of the reservoirs,
nor does it have any land use approval for the development of the property. KCDG constructed
their ponds on property formerly used for mining rock; the property is now zoned for rural
residential use with wildlife management and landscape management overlays. One of the
ponds (identified as the northerly pond in photos C-1 and 2) is apparently intended as a
recreational fishing pond to serve KCDG's proposed housing development. The other pond
(identified as the water ski lake in photos C-8 through 15) is intended and designed for use as a
water ski lake serving the development. A dozen or more heavy construction vehicles operated
in full shifts for several weeks to construct these facilities, excavating, ﬁlling, and moving tens
of thousands of cubic yards of material to create the ponds and build a road.” All of this activity
was carried on without any review or approval other than a one-month rock crushing permit
from Deschutes County.> During construction, tens of thousands of gallons of water were
pumped from a well on the property into an elevated water tank, and then used to fill tanker
trucks for dust control and other construction purposes (see photos C-3 and 4).* The northerly
pond was filled with water during May and the water ski lake was filled beginning in the last
week of June.

2 Photo C-16 shows some of the construction equipment. The two ponds together were constructed to
store a minimum of 108 acre feet of water, which is equivalent in volume to more than 174,000 cubic
yards of material. Since the site was already partially excavated in places, the amount of material
removed would be somewhat less than this figure, but still a very large volume,

3 The Bishops' Code Complaint (Ex. A) challenges the lack of county land use review for constructing
the ponds and the road under the applicable zoning requirements.

4 Photos C-3 and 4 show water being pumped from a domestic well on the KCDG property into an
elevated holding tank, which was then used to fill tanker trucks (photo C-17). I believe this well is Well
Number 112224, drilled in February of 2014. When I questioned District 11 Watermaster Jeremy Giffin
about this water use, he said that the onsite contractors told him they were filling a 3,000 gallon tanker
truck one and one-half times per day and were thus covered by the 5,000 gallon per day industrial
groundwater use exemption. Having observed the heavy traffic of the tanker trucks onsite in May and
June, my clients question whether this water use was always kept within the limits of the exemption.
Whether the amount of water use was excessive or not, this fact also speaks to the large scale of this
operation.

TONKONTORPus
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On numerous occasions during construction, my clients contacted Deschutes
County officials, TID's management, the Department, and District 11 Watermaster, Jeremy
Giffin, to object to the project's proceeding without any land use or water use approvals. The
Bishops also attended District Board meetings to register their objections—both substantive and
procedural—to the District's entering into a contract with KCDG. In spite of those objections, a
parcel of land that consisted mostly of naturally vegetated ground in a winter wildlife migration
zone a few months ago now contains two large artificial water bodies covering approximately 20
acres.” My clients are astounded that these reservoirs have been completely built and filled, with
resultant damage to the wildlife habitat and landscape, with no public review. The discussion
below explains why we believe this to be wrong and in violation of applicable law.

1. The KCDG reservoirs require an independent permit.

Two water storage facilities of this magnitude should not have been constructed
and filled with water without prior review by the Department. As I pointed out in my June 23rd
letter, ORS 537.130(1) requires "any person intending to acquire the right to the beneficial use
of any of the surface waters of this state" to obtain a permit "before beginning construction . . .
of any distributing or controlling works, or performing any work in connection with the
construction." (Emphasis added.) Section 2 of the same statute prohibits anyone from using,
storing, or diverting any water "until after the department issues a permit." (Emphasis added.)
Department rules define storage as "the retention or impoundment of surface or groundwater by
artificial means for public or private uses and benefits." (OAR 690-300-010(47).) And finally,
ORS 537.400(1) restates that "all applications for reservoir permits shall be subject to the
provisions of ORS 537.130."

There can be no question that the KCDG structures are reservoirs. The two
ponds together are designed to hold a minimum of 108 acre feet of water—the equivalent of
nearly five million cubic feet and more than 35 million gallons of water. The two reservoirs
have a combined surface area of approximately 20 acres. The larger of the two is designed
specifically as a water ski lake for the residents of KCDG's contemplated development. It also
contains two constructed islands to facilitate turns and a ski boat waiting area, and recently,
KCDG submitted—but subsequently withdrew—an application to the County to build a boat
house and an additional boat slip at this lake.

5 This size estimate is based on the District's application in Transfer 11834, where the District seeks to
change the place of use for 21.4 acres of irrigation rights, in order to move the rights off the land now
occupied by KCDG's reservoirs and road.

8 ORS 537.147 also provides for a secondary permit for use of stored water in certain circumstances;
nonetheless, the application requirements and review process are substantially similar.

TONKONTORPu.r
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Neither of these water reservoirs existed or stored water prior to KCDG’s
excavation and construction. Instead of requiring a permit to build and store water in these
facilities, the Department has allowed them to be filled with water as if the reservoirs were
already in existence—and already permitted—and thus can simply serve as a new place of use
for irrigation district water previously stored elsewhere. In this case, "elsewhere" means the
Tumalo Irrigation District's Upper Tumalo Reservoir. Thus, water belonging to the District and
its members, that was stored in a District-owned facility, and provided both District and public
benefits, has been moved to a private facility providing private benefits, with no agency or
public review.

a. A permit review is necessary to develop critical information about the KCDG
project.

The two KCDG reservoirs are precisely the sort of significant water storage and
use project that a full permit review is designed to consider. In my June 23rd letter, I listed a
few of the issues that would be covered in a full permit review. I want to expand on that
discussion here.

To obtain a new permit to construct and fill two reservoirs as part of a housing
development, KCDG would be required to provide all of the detailed information described in
ORS 537.140 and OAR 690-310-0040. This includes details about the reservoir structure and its
operation (to enable review and evaluation of the design, construction, and geotechnical
analysis) and information about the sources of water.’ In Transfer Application 11833, KCDG
and TID have emphasized filling the ponds with water from the Upper Tumalo Reservoir.
However, in addition to holding 108 acre feet of stored water in the two reservoirs on a
permanent basis, KCDG also plans to "pass through the Ponds" enough water to irrigate
approximately 55 acres of land (including the approximately 21 acres that are the subject of
Transfer Application 11834), but, supposedly, not to store this water in the ponds or on the
property.® This irrigation water comes from different sources, including Tumalo Creek.’
Exactly how KCDG intends to manage this commingled water is completely unknown because
the project has not been subjected to public review. Instead, the project has been proposed
under two separate transfer applications as if the handling of the stored water and the handling of
the irrigation water bear no relationship to each other, whereas KCDG ought to be required to

7 See, for example, ORS 537.140(1)(a)(B); OAR 690-310-0040(1)(a)(B).

® Irrigation Contract (Water Storage Easement Agreement) between the KC Development Group, LLC,
and the Tumalo Irrigation District, dated June 10, 2014 (the "Agreement"), at p. 1, Section 2. A copy of
this Agreement is attached to this letter as Exhibit D.

% These irrigation rights are involved in T-11834.
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explain how the reservoir will be managed to account for these two sources and different
authorized uses of water.

In a new permit application, details about how the stored water would be used
would also be required, including the plans to use one of the reservoirs principally as a water ski
lake.!® The application would also require KCDG to provide justification for the amount of
water to be stored and used, and how it would be measured.!! Other information required
includes "measures the applicant proposes to prevent damage to public uses of affected surface
waters."'2 Upper Tumalo Reservoir serves several public uses, including wildlife habitat and
recreation, and KCDG should be required to describe the impact of reducing the water
authorized to be stored there by approximately 10%.

b. The permit process is necessary to elicit critical information from other
affected agencies, including whether the KCDG praject is compatible with
local land use laws.

Another very important piece of information required for a new permit
application is information about the project's compatibility with applicable land use laws.”® As
described in the Bishops' Code Complaint (Ex. B), the status of these reservoirs under Deschutes
County's land use ordinance is problematic. The KCDG property is zoned for Rural Residential
use with overlying Wildlife Area Combining and Landscape Management Combining Zones.
Neither the water storage facilities nor the proposed PUD or cluster development are allowed as
outright uses in this zone. KCDG and the District apparently take the position that the facilities
are allowed outright because they are part of the District's irrigation system. This argument is
discussed further in Part 2a below.) The point for now is that the matter of land use
compatibility is intended to be considered and resolved publicly as part of a water permit
application process. Instead, the discussion of land use compatibility is occurring behind the
scenes, out of public view.

Furthermore, when KCDG does finally request county approval for its further
development of the site, the County's review will necessarily be influenced and potentially
constrained by the amount of site development done so far. The fact that the site now contains a
newly-constructed road and two completed water features, constructed at considerable expense,
will be difficult to ignore. On June 13, KCDG applied for a permit to build a boat house on the

19 See, for example, ORS 537.140(1)(d); OAR 690-310-0040(1)(a)(E).

" OAR 690-310-0040(1)(a)(K).

12 Id

13 OAR 690-310-0040(1)(L). In fact, this information is also required for transfer applications, pursuant
to 690-005-0025(3), but as far as my clients know, the information has not yet been provided.
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water ski lake, again prior to submission of any plan for the whole site.! It is clear that KCDG
wants to do everything it can to develop this property before submitting its request for approval
of building houses on the site. The more developed the site, the harder it will be, as a practical
matter, for the County (or the public) to influence KCDG's development plans or deny KCDG's
request. And meanwhile, all of the work on site makes the development more attractive for
potential lot purchasers, further allowing KCDG to get out ahead of the agency approval
process.

The County is not the only agency that is allowed to weigh in on a permit
application. The Department's statutes and rules require that other agencies receive notice of
new applications.”’ This notice allows agencies and Tribes to provide comments related to their
jurisdiction and areas of expertise, including, among other issues: public safety; air, water, and
noise pollution; fish and wildlife; land use; and transportation. These agencies are accustomed
to reviewing new applications for areas of concern. On the other hand, they are unlikely to
review transfer applications closely, because the issues involved in transfers are much more
limited.

None of the information discussed in the prior pages has been required or
considered for this project, because the project is proceeding under the guise of a transfer
application. Furthermore, since the review is proceeding as a district transfer, the process is
even more truncated. As a result, KCDG's reservoirs are already finished and filled with
Tumalo Irrigation District water, without review of any of the important and detailed
information discussed above.

c. Without a full permit review, the Department cannot fulfill its responsibilities
to determine if KCDG's project is in the public interest.

Bypassing the applicable permit requirements in this situation violates both the
letter and the spirit of the Water Code. The purpose of gathering information and conducting a
full review of a proposed project to store and use water is self-evident—to allow the Department
to exercise its authority to make a fully informed decision about the proper use of the waters of
the state prior to committing water to any particular project. In particular, the Department must

¥ Further communications between Jennifer Bragar and the County occurred regarding that application,
and it appears that the application has been withdrawn for some reason.

15 OAR 690-310-0090 requires the Department to send its weekly notices to local, state and federal
agencies and Indian tribes.
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conduct a full public interest review of new applications.'® In my June 23rd letter, I raised some
of the public interest concerns that are pertinent to a permit review. I will expand on these
issues here.

Department rules (OAR 690-310-0120) require WRD to consider the following
factors to determine if the public interest presumption is established:

Water use efficiency and the avoidance of waste;

Threatened, endangered or sensitive species;

Water quality . .. ;

Fish or wildlife;

Recreation;

Economic development; and

Local comprehensive plans, including supporting provisions such as public
facilities plans.

This list of factors illustrates all the analysis missing here. With a proper reservoir
permit application by KCDG, the Department would need to consider, at the very least: the
impact of adding two new storage facilities on evaporative water losses or other forms of waste;
the water quality impacts of using the ponds for water skiing and other recreational uses; the
water quality impacts and other potential effects on domestic wells in the area; and the impacts
to wildlife, such as the barriers to wildlife migration created by the reservoirs, roads, and other
development. Furthermore, the permit process would force a full consideration of how these
water storage facilities fit with local plans for land use, development, and recreation. Again,
none of these issues are addressed at all in a transfer review.

The Department's failure to require a permit application from KCDG for its two
reservoirs seriously undermines the provisions of the Water Code. The Department and other
federal, state, and local agencies have been prevented from gaining a full understanding of this
project and from appropriately exercising their statutory authorities. And the Bishops and other
members of the public are being denied important procedural and substantive rights.

'8 Oregon law does not require a public interest review of transfers; thus, the only opportunity for
considering whether a particular use of water is in the public interest is during the review of the initial
appropriation.
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2. Use of the district transfer statutes to bypass the clear language of the

reservoir permit requirements distorts the facts of this project and misapplies the

law.

a. This project is improperly characterized as a Tumalo Irrigation District
project.

The applicant inaccurately and disingenuously characterizes this proposal to
move water to the KCDG reservoirs as a Tumalo Irrigation District project. This is KCDG's
project, first and foremost. KCDG owns the land and the reservoirs and has, for some time,
planned to build a luxury housing development on the site. Several years ago, these developers
approached Jeremy Giffin, District 11 Watermaster, about obtaining a permit to construct ponds
on the KCDG property, as part of its long-term development plan. KCDG decided not to apply
for a water right, but to pursue obtaining water from the Tumalo Irrigation District instead. In
fact, we understand that it may have been Mr. Giffin himself who suggested that the developers
contact the District for water; in any event, it was not the District who approached KCDG about
storing district water, but the other way around.

The District did not independently propose to move water from Upper Tumalo
Reservoir to the KCDG property to serve District needs. The District did not look for alternative
water storage facilities or locations. If the District had been truly interested in seeking out new
storage facilities, as a matter of legitimate irrigation district business, it would have been proper
for it to include the proposal in the regular district planning process, to discuss the needs with its
members, to investigate alternative ways of meeting the needs, and to seek competitive storage
proposals from its water users, other property owners with available land, or existing reservoir
owners and operators. The District did not do any of those things, in spite of specific requests to
do so from our clients and others."”

17" See Public Contract Notice, Exhibit B. Our clients and other district water users told the District that
if it really wanted to find another location to store Tumalo Reservoir water, it should open the process to
offers or bids from other property owners and take the offer that would maximize the financial return to
the District (which in turn would benefit the members). Indeed, prior to the District entering into its
contract with KCDG, Mr. Bishop offered the District $10,000 per year to keep the water in the Upper
Tumalo Reservoir rather than move it to KCDG's property. This amount is nearly twice as much as
KCDG is paying the District to use the water in its development. Furthermore, this arrangement would
have allowed the District to avoid the substantial risks (including potential tort liability) and uncertainties
of having its water storage under control of a private party or the party’s possible successors in interest—
such as a future homeowners’ association..

L. TONKON TORPur
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The District completed two detailed and thoughtful Water Management and
Conservation Plans in 2000 and 2005. These plans assessed water losses throughout the
irrigation system (estimated at 60-70% historically), analyzed several alternatives to better
manage and conserve water, and set forth a detailed plan to pipe all of the District's canals to
eliminate most of the system's water loss. The Plans noted evaporation and leakage losses from
Upper Tumalo Reservoir, but did not propose reducing the volume of water stored there or
moving storage away from the reservoir. 8

It was not until quite recently that the District began to describe the KCDG ponds
project as if it were actually a district project. In a June 19, 2014 letter to Deschutes County, the
District Manager, Ken Reick, said that the District "has decided to move its Regulation Pond
storage to a site upstream from our current in-district storage at the Tumalo Reservoir. "9 Mr,
Reick refers to the new site only as the "Klippel Acres Mining Pit." The letter makes no
mention of KCDG or its plans for the ponds and the intended surrounding development, except
by way of copying the letter to "Liz Dickson, attorney for KCDG, LLC, underlying property
owners of new site." (Nor did the letter mention the application for a permit to build a
boathouse and boat slip.) Mr. Reick describes detriments of the Upper Tumalo Reservoir site
and benefits of the new site, The letter claims that "Tumalo Irrigation District is legally entitled
to proceed with this improvement to our system without Deschutes County land use review . . .
." notwithstanding the fact that the District neither owns nor leases the land, and will not own or
operate the reservoirs. Mr. Reick cites portions of the County Code which allow "operation,
maintenance, and piping of existing irrigation systems operated by an Irrigation District. .. ." as
an outright use in a rural residential zone. (Emphasis added.) Describing KCDG's extensive
pond construction project—most of which was completed before the TID Board approved the
Agreement with KCDG at its June 10, 2014 meeting—as part of the District's existing irrigation
system is disingenuous and misleading at best, and just plain false at worst. Furthermore, as

'8 The initial plan, prepared in 2000, included a brief discussion of reconstructing the Upper Tumalo
Reservoir or storing water elsewhere within the pipe network, but in a very limited context, relating only
to the prospects for storing water during peak demand periods in order to lessen the impact on other
irrigation districts of TID's varying rates of diversion from the Deschutes River. The Plan dismissed
these alternatives and instead suggested approaching the North Unit Irrigation District about adjusting its
own operations to deal with the river flow variations expected after full implementation of TID's
conservation project; this discussion apparently took place and was favorably received. Tumalo
Irrigation District, Water Conservation Plan, pp. 5-5—5-6 (July 16, 2000). The 2005 Update noted the
evaporation and seepage losses from the reservoir, but contained no further discussion about the
reservoir. The discussion about storage during peak demand periods did not appear at all in the later
Plan.

191 etter from Ken Reick to Nick Lelack, Deschutes County Community Development Director, June 19,
2014, attached as Exhibit E.
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discussed further below, the District has essentially ceded its control of the water stored on
KCDG's property to KCDG.

In fact, when the TID Board discussed the KCDG Agreement at its meetings on
May 13, 2014, and June 10, 2014, the tenor of the discussion was considerably different. The
project was not discussed as a District project, but rather the Board emphasized the fact that
KCDG and the Watermaster had brought the proposal to the District.?’ The Agreement itself
does not even describe this as a District project, saying instead: "Whereas KCDG desires to
assist in storing 108 acre feet of water (the "Stored Water") currently stored at upper Tumalo
Reservoir, on its property... and [w]hereas TID is willing to allow KCDG to hold the Stored
Water. . . ."*! Furthermore, the District points to its lack of ownership of the project to support
its position that the public contracting laws do not apply to its transaction with KCDG.2 The
District cannot have it both ways.

Instead of investigating available storage options and determining the best
alternative for the District and its members, the District entered into a lopsided deal brought to it
by KCDG. The Agreement approved on June 10, 2014, by the District's Board allows KCDG to
take control of stored water belonging to the District and convert it to the developers' own
private benefit. As noted, to begin with, the Agreement recites that KCDG desires to store water
and the District is willing to allow KCDG to hold the stored water. The District agrees to use a
district temporary transfer to move water to KCDG's ponds, to renew the temporary transfer on
an annual basis as needed, and eventually to request a district permanent transfer. KCDG
agrees to pay the District $50 an acre foot per year for the stored water (for a total of $5,400
annually), as well as to cover all of the costs of the transfer applications, and to submit nal
proof of the permanent transfer to the Department by March 1, 2018, in support of the issuance
of a new certificate. The price to be paid to the District is far below the market value for
KCDG's use of the water.

2 Tom Bishop attended the May 13th meeting and Gene Bishop attended the June 10th meeting, along
with a Garvey Schubert Barer lawyer, who took careful notes on the entire discussion, except the
Executive Sessions. At the May meeting, after taking some public comment from Mr. Bishop and others,
the Board tabled consideration of the contract. At the June meeting, the Board Chair said only that
KCDG's lined reservoir would be superior to the Upper Tumalo Reservoir, and that the District had
explored other potential storage sites, without providing any support for that statement. The Board
aPproved the contract with only minor modifications to the version it considered in May.

21" Agreement, supra note 8, at p. 1, Recitals.

22 Goe June 30th email from Bill Hopp responding to the Public Contract Notice, attached hereto as
Exhibit F.
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The Agreement does not explicitly state anywhere that the water in the ponds will
belong to the District and/or its members, or will be subject to the District's exclusive
management and control, as the water in Upper Tumalo Reservoir is now. KCDG agrees to
grant the District an easement across KCDG's property, but only "for the purpose of examining
the Ponds to assure itself of compliance by KCDG to this Agreement." The Agreement provides
that "TID reserves the right, in the event of drought or other emergencies, to pump out the
Stored Water in the Ponds on KCDG's Subject Property for use by TID for as long as the
drought or other emergency remains in effect." These provisions clearly limit the circumstances
under which the District can access and use the water once it is on KCDG's property. If KCDG
defaults on the agreement, the District's only remedy is to start another transfer proceeding to try
to move the water back to Upper Tumalo Reservoir or another location.

The Agreement does not contain any description of the "plumbing" by which the
District can access the ponds and the stored water to provide it to other District users as
appropriate. All of the on-site construction to date has been in aid of getting the water fo
KCDG's property and info the ponds. My clients and other neighbors have not seen evidence of
any pipes or other means of getting the water out of the ponds to other District lands.

Two provisions in the Agreement are particularly troublesome. Earlier in these
comments, I noted that the ponds are intended to receive more than the 108 acre feet of stored
water. Paragraph 2 on page 1 of the Agreement says, in full:

"TID will permit KCDG to store 108 acre feet of water in the ponds located on the
Subject Property described in Exhibit A, particularly in the ponds (the "Ponds")
described in "Exhibit B," . . .. (TID shall also deliver surface irrigation water to Subject
Property, which water shall pass through the Ponds but shall not be stored on the Subject
Property, or in the Ponds, and such additional delivered water shall be used for irrigation
in accordance with other irrigation rights held by KCDG, and not the subject of this
Agreement.)"

This provision of the Agreement is at the very least confusing, and very likely
misleading. How will KCDG assure that the irrigation water passes through the ponds without
being stored there? Prior to the District's approval of the Agreement with KCDG on June 10,
2014, and prior to the submission of the District's two transfer applications on June 11, 2014,
KCDG had already filled the northerly pond. KCDG apparently claimed a right to do so by
permission of Watermaster Jeremy Giffin to store irrigation water as a "bulge-in-the-system"
("BIS").2 The northerly pond has a capacity of approximately 41 acre feet. After several

2 It does not appear that much irrigation, if any, is actually occurring on KCDG’s property during this
season, thus eliminating any justification for storing water as a BIS.
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communications and complaints to Mr. Giffin on behalf of the Bishops about the water being
stored on site, Mr. Giffin investigated; he confirmed in a June 12th email that KCDG was
storing more water than the 18.25 acre feet that he would allow as a BIS.%* However, he also
said that, as of June 11, he had received the District's transfer application to move water into the
ponds, and therefore the BIS issue was no longer a concern, since the District was allowed to
"operationally" move the water once it had submitted the application. In addition to our general
concerns about this sequence of events, and about whether the BIS concept properly applied at
all to KCDG, we question how the BIS concept will be integrated with this provision of the
Agreement. KCDG has already abused the BIS concept once; what is to prevent it from doing
so again? It seems very likely that KCDG will in fact hold its irrigation water in the ponds,
contrary to the Agreement's terms.

In fact, language in paragraphs 7 and 8 of the Agreement adds to this concern.

These two provisions make it clear that the transfer of storage rights and the transfer of irrigation
rights are interrelated. Before the District will request (on KCDG's behalf) a permanent transfer
of the storage rights to KCDG's property, KCDG must fill the ponds with 108 acre feet of water
. and complete a transfer of the irrigation rights now associated with the land under the ponds.

Paragraph 8 says, in part, "If water is available and KCDG fails to store the acre feet of water
authorized for storage pursuant to the new storage water right certificate given by OWRD for a
period of 5 irrigation seasons, fails to beneficially apply water to land with the water rights to be
serviced by said Ponds for a period of 5 years, . . . then TID may proceed under ORS chapter
540 to have the water storage rights removed to another location." (Emphasis added.) It would
certainly seem that as far as KCDG and the District are concerned, KCDG will use the ponds to
store both Upper Tumalo Reservoir water and irrigation water from Tumalo Creek and other
sources.

Why does this matter? First, these provisions further demonstrate that this is a
KCDG project, and not a project for the good of the District. KCDG will exercise complete
discretion and control over how it manages the ponds, as long as KCDG "uses" all the water
provided to it under the Agreement.> The ponds will undoubtedly be operated for KCDG's
benefit first and foremost, not for the benefit of the District or its other members. The Bishops

% On June 12, 2014, Mr. Giffin reported in an email to Jennifer Bragar and Janet Neuman that KCDG
could only store 18.25 acre feet as a BIS.

% {n fact, the Bishops and their neighbors have heard that the District gave KCDG the "keys" to control
the diversion structures to direct water onto KCDG's land, even though these diversions also control
and/or affect water to which other users are entitled, and even though District employees are supposed to
be the only ones with the ability to lock and unlock diversions. 1have not confirmed this claim with the
District, however.
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and other water users will be injured by giving KCDG control over so much of the District's
water, as further discussed below. These provisions also illustrate the impropriety of reviewing
this project under two separate and limited irrigation district transfer processes instead of a
regular permit review.

The Agreement provides that KCDG will indemnify the District for certain
liabilities and losses. However, there are no requirements for insurance or any other financial
representations to support this obligation. The District has been very concerned about public
safety in its system; part of the reason for its piping project, in addition to conservation, was to
reduce the risk of drowning or other injury. It is questionable whether the District is adequately
protected from such liabilities at these two new reservoirs which are intended for heavy
recreational use.

To call this project simply a change in place of use for some of the District water
currently stored in Upper Tumalo Reservoir completely obscures the true nature and purpose of
the project. Allowing the project to proceed as a District transfer application provides KCDG
with an unjustified means of obtaining water for its own private development purposes, under
terms that are very unfavorable to the District members and expose the District to substantial
risks and uncertainties, without going through a full public review of its water use proposal. .

b. Reviewing this project as a District transfer allows it to avoid important
agency reviews and public comment.

Part 1 above already described the many issues that will not receive appropriate
airing and review because of the lack of a full permit review process for the KCDG reservoirs.
In this section, I want to shift the focus slightly, to address more specifically the inherent
limitations of a transfer review, and in particular the truncated nature of a transfer requested by
an irrigation district.

Oregon law does not require a public interest review of transfer applications,
although some other states do. The information required to be submitted with a transfer
application is correspondingly much more limited than for a new permit application. An
irrigation district applying for a temporary transfer to change the place of use of a water right is
required to submit minimal information—essentially of the "name, rank, and serial number”
variety. For instance, OAR 690-385-2000 requires that the application include a number of facts
that are matters of public record, such as the details about the right that is the subject of the
transfer proceeding (certificate number, source of water, priority date, authorized uses,
authorized places of use and points of diversion, and so forth). For a change in place of use, the
application must identify the location of the proposed place of use and submit a map as required
by OAR 690-385-2200. The district manager must state that the right hasn't been forfeited, that

. TONKONTORP..»
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the information in the application is true and correct, and that "each user affected by the transfer
[i.e., KCDG here] has provided written authorization for the transfer...." OAR 690-385-
3200(2) also requires a certification that "the district notified each affected user that the
Department may condition or revoke a district temporary transfer, at any time, upon determining
the change results in injury to an existing water right." (These last two requirements are
discussed further in Part ¢ below.) That is essentially all that is required for a district temporary
transfer of a place of use.

The Department's review of a transfer is limited by statute to an examination of
whether the proposed change will result in enlargement and injury, as defined in OAR 690-385-
0100 (4) and (6). The water right cannot be expanded by the change—for instance, the new
place or type of use or new point of diversion cannot receive more water than the old locations
did before the transfer. Nor can the change "result in another, existing water right not receiving
previously available water to which it is legally entitled.” Although non-district water users
applying for a transfer must wait for Department approval before making the change, irrigation
districts are allowed by OAR 690-385-3000(2) to go ahead and make their requested change as
soon as they have submitted an application.26

At the risk of being repetitive, I want to summarize again the sequence of events
to highlight how a transfer review—and particularly an irrigation district transfer review—fails
to get to the heart of this project. KCDG built a road without any agency review except for a
temporary rock crushing permit. KCDG excavated many tons of dirt and rock to create two
substantial water storage facilities, without any agency review. KCDG intends these facilities to
be key components of their proposed housing development, which has not yet been applied for,
reviewed, or —much less—approved by Deschutes County. KCDG used tens of thousands of
gallons of water during construction, without any oversight of whether the amounts were
excessive. KCDG filled one of the ponds with irrigation water several weeks ago, claiming
permission as a "bulge in the system," even though the amount stored was clearly excessive and
did not fit the Department's guidance for using BIS storage. All of this activity was carried out
by KCDG before they even had any official agreement with the Tumalo Irrigation District to put
District water in the reservoirs.

As soon as the District approved the KCDG Agreement on June 10th, two
transfer applications were immediately submitted to the Department. Although the applications
came under the name of the District, it is KCDG that is actually preparing, paying for, and
handling the applications, as they are required to by the Agreement. Yet because the
applications are nominally District applications, the Department has allowed the proposed

% Section (3) of this rule does allow the Department to revoke the change later if it finds enlargement or
injury
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changes to be made pending the ongoing transfer review process. KCDG proceeded rapidly
during the latter part of June to complete and line the water ski lake, dig new ditches and install
new pipelines, and fill the lake with water coming out of the TID main canal pipeline. Voila—
two brand new reservoirs have been built on private land, and they are now filled with irrigation
district water. By flying this project under a district transfer flag, the project proponents have
assured that no agency is reviewing the 11 project, and no agency can effectively say no to the
project, for any reason other than enlargement of water use or injury to other water rights—and
then, only after the fact. This limited, backwards review process is completely inappropriate for
a project of this magnitude.

c. The District transfer statutes cannot properly be interpreted to apply to
this project.

I have already described why it is wrong, from a factual point of view, to
consider this a District project. It is also wrong from a legal point of view to review the KCDG
pond project under the district transfer statutes and rules in ORS 540.570 and OAR 690-385. A
close reading of the statute demonstrates that the transfer statutes are designed to accommodate
changes in place of irrigation, not changes in place of storage. ORS 540.570(1) states that an
irrigation district may temporarily transfer "the place of use of water appurtenant to any land
within the legal boundaries of the district fo an equal acreage elsewhere within the legal
boundaries of that district" as long as "the rate and duty, and the total number of acres to which
water will be applied under the transfer, do not exceed existing limits . . . ." The plain language
of the statute refers to moving irrigation water from one parcel of land to another. This meaning
is reinforced by other sections of the same statute noting that the temporary changes apply to
"one irrigation season" only. Furthermore, the statute discusses "affected landowners" as those
whose lands are directly involved in the change of place of irrigation (the "from" or "to" lands).

The Department's administrative rules support this interpretation. OAR 690-385-
0100(16) defines "user" for the purpose of the district transfer rules as "an owner of land who is
subject to the charges or assessments of a district and from whose land the appurtenant water
right would be transferred, or an owner of land within the district boundaries to which a water
right would be transferred." The rules then go on to require that a district's application include
statements that any users affected by the transfer have given their written authorization for the
change.

There is no explicit reference in the applicable statutes or rules to changes in
place of use for a storage right. OAR 690-385-3120 discusses temporary changes in the fype of
use of a storage right, but only when a district is leasing the water instream. The absence of any
discussion of changing the place of storage makes sense. It is one thing to propose moving
irrigation water from one place to another within a district, as in the District's application in T-
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11834. After all, irrigation districts are formed to provide irrigation water to the owners of the
whole portfolio of irrigable lands within their boundaries, and Oregon law provides many
examples of providing district managers with the flexibility to move water around in order to use
the irrigation water completely and optimally. On the other hand, a storage right is by definition
tied to a very particular location. There may be some circumstances in which an irrigation
district could legitimately request to move water from one storage facility to another existing
and permitted facility within its control—or within the control of other districts or public
entities. However, that is not the situation here, where the purported "to" reservoirs have been
built from scratch by a private party without any reservoir permits, on private property not
owned or leased by the District.

The district transfer statutes were intended to facilitate irrigation districts' on-the-
ground operations of diverting and delivering irrigation water to district patrons. The statutes
were not intended to allow private interests to assume the mantle of a district to create brand
new private reservoirs.

I recently requested public records from the Department pertaining to other
instances where transfers have been used to change the place of use of storage, and in particular,
where district storage has been moved to private facilities. I will be surprised if there are any
other examples of transfers to newly-built, unpermitted, private reservoirs.

d The proposed change in place of use will cause injury to the Bishops and
other water users.

The bulk of this letter has been devoted to challenging the use of the district
transfer process for this project. However, I want to provide comments relative to the
enlargement and injury analysis as well, in the event that the Department persists in reviewing
this project as a district transfer.

In order for the Department to carry out even a proper transfer review, it must
obtain (and make available to the public) more information about how the KCDG ponds are
intended to be integrated with the rest of the District's delivery system. It is impossible to fully
assess the impact of this change on the Bishops and other water users with the limited
information available. Without additional detail about how the KCDG reservoirs have been
constructed, how they are connected to other District facilities, and how they will be operated,
we are not able to understand how the change will affect other water users. Therefore, the
Bishops cannot fully assess and comment on the potential for injury. The Bishops reserve the
right to expand their comments in this regard when the full information is obtained by the
Department.
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Nonetheless, the fact that the District has ceded control of 108 acre feet of its
stored water to a single district water user is a de facto injury to the other district members and
water users. As noted earlier, the District's Agreement with KCDG does not preserve sufficient
access and control for the District to manage and deliver this water for its members. The
Agreement provides the District with only a limited access easement to inspect the ponds. The
Agreement only allows the District to pump water from the ponds for District use "in the event
of drought or other emergencies." The application contains no information about how the
KCDG ponds are to be operated in coordination with the rest of the District's delivery system so
that the District's users receive water according to their priorities and location within the system.
The Bishops' primary water rights are senior in priority date to the storage right, and also to
KCDG's irrigation rights.2’ Yet KCDG's diversion to its ponds is upstream from the Bishops'
property. Although in theory, the Bishops should still be able to call their water, it is not clear
how that call will be met. Will KCDG bypass a portion of what it is allowed to store and "pass
through" the ponds to satisfy senior users like the Bishops? Are the ponds "plumbed"” to allow
direct delivery to other users?

How will the addition of two more ponds, with a combined surface area of about
20 acres, affect the losses of water by evaporation within the District? According to the
District's own 2005 Water Conservation and Management Plan, the net evaporation rate in
Central Oregon is 2.4 to 3 feet per year, with a peak evaporation rate of 4-6 inches a month
during the summer months; the annual evaporative loss from Upper Tumalo Reservoir is about
60 acre feet per year.® Even though the volume of water stored in the Upper Tumalo will be
somewhat reduced, it is not clear that the amount of evaporation will also decrease, and, if so,
whether any decrease will be enough to offset the additional evaporation from the ponds. In
fact, removing water from Upper Tumalo Reservoir may very well increase the rate of
evaporation from the reservoir, which would constitute an enlargement.

In addition to receiving irrigation water from the District, the Bishops and several
other households surrounding the KCDG property receive domestic water from a well operated
by Klippel Water, Inc. ("Klippel"). This well is located on Klippel property directly adjacent to
the southern end of the KCDG property. The information provided in the application is
insufficient for the Bishops and the other Klippel Water, Inc. customers to evaluate the impact of
the ponds on this drinking water supply.

The Bishops and other District water patrons will pay higher annual costs for
their water deliveries due to the below-market consideration being paid by KCDG to the

27 The Bishops' rights have a priority date of 1900, whereas the rights appurtenant to KCDG's property
have priority dates of 1907 and 1913, and the District's storage right has a priority date of 1961.
% TID 2005 Plan, p. 1-1.
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District. The true value of the water storage right transfer to KCDG is much greater than the
$50 an acre foot provided for in the Agreement with the District. This asset, if properly valued
for KCDG's intended use, would result in substantially more annual revenue to TID, thereby
reducing the annual costs imposed on all of the District’s water patrons. The water patrons will
be economically harmed by paying more annual charges for their water than they should pay.

In spite of the basic indemnification provision in the TID/KCDG Agreement, the
Agreement fails to provide many important protections for TID from costs and financial risks.
These costs and risks will ultimately fall upon the water patrons. Potential risks include, but are
not limited to:

° Potential tort liability from operation of the ponds for water skiing and other
recreational or private purposes. There is risk of injury and drowning for which the
District could be alleged to be liable for failing to properly control, manage and secure
the water storage facilities.

° Potential liability for environmental harms to the water stored on KCDG
property, such as from use of motorized water craft or the introduction of hazardous
chemical, biological or other substances into the water.

. Credit risk related to KCDG or its successors in interest. The lots on which the
water would be stored are apparently subject to a Trust Deed securing a revolving line of
credit for up to 4.2 million dollars extended to KCDG by its lender. The equity KCDG
or its successors have in the property may provide inadequate security. The
indebtedness could result in losing control of the property. The indebtedness could also
lead to inadequate maintenance by KCDG or its successors of the water storage
reservoirs, causing TID to have to incur such costs in order to protect and maintain the
storage of water at the site.

Although the injuries just described are broader than the typical injuries
considered in a transfer review, they represent real risks to the Bishops and other water users
within the Tumalo Irrigation District. These risks further demonstrate the impropriety of
handling this project under the irrigation district transfer rules.
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3. Conclusion

These comments demonstrate that T-11833 should not be allowed to proceed.
The Department should adjourn the proceeding or deny the transfer outright and should further
require KCDG to obtain an independent permit for their reservoirs reflecting the actual use of
the facilities. If the Department does not adjourn the transfer proceeding for the reasons
discussed here, it should deny the transfer because it will cause enlargement of water use and
injury to the Bishops and other water users. Thank you for your full consideration of these
comments.

Sincerely,

5 Vo

Janet E. Neuman
Senior Counsel

JEN/jeh
Enclosures
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A PARTNERSHIP OF PRUFESRIONAL CORPORATIONS

Please reply to JENNIFER BRAGAR
Jbragar@gsbiaw.com
Teiephone 503 553 3208

June 4, 2014
VIA EMAIL AND U.S. MAIL

Mr. Tim Grundeman

Deschutes County Code Enforcement
117 NW Lafayette Avenue

Bend, OR 97701

Re:  Code Enforcement Complaint -- Unpermitted Lakes at Tax Lots 1711130000828 and
1711130000824

Dear Mr. Grundeman:

Our office represents Thomas and Dorbina Bishop, who live at 63382 Fawn Lane, Bend, Oregon,
adjoining tax lot 1711130000828, We also represent Eugene Bishop, who has first hand knowledge of
the information set forth here. This letter is a follow-up to our conversation this morning and provides
the details of the complaint in support of the attached Deschutes County Code Enforcement Complaint
Form about unpermitted activities at tax lots 1711130000828 and 1711130000824 (the “subject
property”). See Attachment 1 (the former is highlighted in yellow and the latter in orange).

Eric Cadwell, Harris Kimble, and/or KC Development Group, LLC (collectively, “KCDG”) own
the subject property. This complaint is related to KCDG’s construction of two lakes on the property
without obtaining land use approvals. While the Bishops understand the County takes the position that
it has no grading ordinance to limit excavation and grading on the site, and no control over water use at
the subject property, the County does have land use ordinances that limit a private property owner’s
development without appropriate permits, and the associated public review process. The Bishops’ due
process and property rights are being violated because the County has not provided the public review
process under its land use ordinance — Deschutes County Code Chapter 18.

KCDG is currently developing two large lakes. One lake, the northerly lake, has been filled with
water. See Attachment 2. KCDG has indicated that the northerly lake will be used as a recreational
pond. The southerly, larger lake is currently being lined in preparation for filling with water. See

! Mr. and Mrs, Bishop are separately undertaking enforcement action for the unpermitted water use to fill the

northerly lake with the Oregon Water Resources Department (“OWRD™). Janet Neuman of the Tonkon Torp law firm is
focusing on the OWRD and other aspects of this matter for the Bishops.

Exhibit A
Page 1 of 3
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Attachment 3. KCDG has indicated that the southerly lake will be used as a water ski lake. Both lakes
are intended to serve KCDG’s planned unit or cluster development. KCDG has not obtained the
necessary land use approval for either lake or the planned or cluster development.

The lakes do not qualify as uses permitted outright under Deschutes County Code (“DCC”)
18.60.020 because the lakes do not meet any of the listed uses identified in that code section. The lakes
may qualify as conditional uses as recreation-oriented facilities, or as the County is aware of KCDG's
intent, as part and parcel with KCDG’s ultimate intent to apply for a planned or cluster development,
subject to DCC 18.60.010 - .090.2 The land use process is designed to require KCDG to obtain the
necessary conditional use permit approval and to allow public review of the project. Further, the subject
property is part of the Wildlife Arca Combining Zone and Landscape Management Combining Zone that
would further constrain KCDG's unpermitted development.

On behalf of the Bishops, this office requests that the County immediately stop work at the site
and require KCDG to obtain necessary land use approvals, require the deconstruction of the lakes with
complete remediation of the site under DCC Chapter 18.144, and obtain any monetary relief available to
the County as a result of these violations. If the County allows the development to move forward,
whereby KCDG would flout the land use process, the Bishops will treat the County’s action as allowing
the use.

Thank you for your prompt attention to this matter and your immediate action to stop KCDG
from continued construction activities at the subject property.

Sincerely,

GARVEY SEHU ERT BARER

Baagen

By
ennifer Bragar
JB:tk
Enclosures
cc:  Lori Furlong (by e-mail)
Laurie Craghead (by e-mail)
Jeremy Giffin (by e-mail)
Tumalo Irrigation District Board of Directors (by e-mail c/o Ken Rieck
Ken Rieck, Manager of Tumalo Irrigation District (by e-mail)
Oregon Water Resources Department (by US mail)

Clients
PDX_DOCS:518323.1 [39124 00100}

2 In our conversation today, you indicated that you are aware that KCDG intends to use the large lake for waterskiing

as the centerpiece of a planned or cluster development,
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DESCHUTES COUNTY
COMMUNITY DEVELOPMENT
117 NW Lafayette Avenue, Bend, OR 97701
Telephone (541)388-6575, Fax (541)386-1764

CODE ENFORCEMENT COMPLAINT FORM

Instructions: in order for you complamt to be accepted, you must fill in all questions completely and

sign on the back of this form. It is important that you supply as much detail as possible. If you have
any questions, call code enforcement at 541-385-1707.

Date: June 4, 2014

Address of Violation(s): _taxlots 1711130000828 and 1711130000824

City: _Bend Sta : _Oregon Zip: _ 97701
Nearest Cross Street: _ Between Buck Drive and Klippel Road
Subdivision:

Residents Name: _ Eric Cadwell & KC Development Group LLC = Phone:
Owner of Property: _Same (Agent: Eric Cadwell)
Address: 63564 Johnson Road

City: _Bend State: _OR Zip: _97701
Detalls of Complaint (be specific): * See a'ttacheq letter.
TR ad B

ARE THERE ANY KNOWN OR SUSPECTED HAZARDS AT THIS LOCATION?
{E: Dangerous or unstable residents, dogs, criminal activity, etc

( )YES ( X) NO { ) UNKNOWN
if yes, please Identify the hazard in detail:

" .
v Cdntinue on reverse side ***

CE Complaint Form Rev 04111 Page | 1

Exhibit A
Page 3 of 3



PORTLAND OFFICE OTHER OFFICES

eleventh floor beijing, china
121 sw morrison street new york, new york
portland, oregon 97204-3141 seattle, washington

TeL 503 228 3939 rax 503 226 0259 wnshington, d.c.

GSBLAwW cowm
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Please reply 1o JENNIFER BRAGAR
Jbragar@gsblaw.com
Telephone 503 553 3208

June 16, 2014
VIA EMAIL AND CERTIFIED MAIL

Carl W. Hopp, Jr.

Attorney for Tumalo Irrigation District
Carl W. Hopp, Jr.,LLC

168 NW Greenwood

Bend, OR 97701

Re:  Notice to Tumalo Irrigation District of Violation of Public Contracting Laws Pursuant to
ORS 279B.420(3)

Dear Mr. Hopp:

Our office represents Thomas and Dorbina Bishop, trustees of the Bishop Family Trust dated
December 3, 2003, who live at 63382 Fawn Lane, Bend, Oregon, within the Tumalo Irrigation District
(“TID”) boundaries. The Bishops' property receives irrigation water from the District pursuant to an
appurtenant water right. This letter provides notice under ORS 279B.420(3)(e) that the Irrigation
Contract awarded to KC Development Group, LLC (*KCDG”) on June 10, 2014, violates Oregon’s
public contracting laws. To the extent that TID has adopted further administrative remedies or
procedures for review of violations of the public contracting laws, consider this letter as a request for
such further administrative review.'

The Irrigation Contract is a public contract as defined in ORS 279A.010(1)(z):

“Public contract” means a sale or other disposal, or a purchase, lease, rental or other
acquisition, by a contracting agency of personal property, services, including personal
services, public improvements, public works, minor alterations, or ordinary repair or
maintenance necessary to preserve a public improvement. “Public contract” does not
include grants.

The Irrigation Contract is either a (1) the purchase or acquisition of water storage, or (2) the sale or other
disposal of a portion of TID’s water and/or water storage right held by the District pursuant to Oregon

! If further administrative review is available through TID’s adopted procedures, please provide an explanation of that

process and a copy of the adopted policy and/or procedures.
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Water Resources Department Certificate Number 76684. In consideration for storing a portion of TID's
water on KCDG's property, KCDG contracted to pay $50/acre feet of water annually, for up to 108 acre
feet of water. See Attachment 1.

Under ORS 279B.050, TID may not award a public contract for its water storage rights without
undertaking a competitive sealed bidding process. As noted above, ORS 279A.010(1)(z) defines a
public contract to include both purchases and sales of goods and services. Despite numerous letters and
testimony to TID in regards to the low value being received by TID for the KCDG contract, as well as
notice that Mr. and Mrs. Bishop questioned TID’s compliance with public contracting laws, TID still
entered the contract on June 10, 2014,

The TID/KCDG Irrigation Contract must be set aside because TID entered a public contract
without undertaking a competitive sealed bidding process. If TID does not immediately respond to this
