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Rep. by:

PROTESTANTS:

Rep. by:

Stuart V. Hinson

LARRY C. HAMMACK (Ph. 779-2133)
Attorney at Law
220 Laurel
Medford, OR 97501

Mr. & Mrs. Glen F. Wegner and
Mr. & Mrs. Ralph J. Richards

THOMAS C. HOWSER (Ph. 482-2621)
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Attorneys at Law
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Ashland, 0R 97520

Everette J. & Jimmie F. Bostwick

ROBERT D. HEFFERNAN (Ph. 779-4075)
Heffernan & Fowler
Attorneys at Law
705 West Tenth Street
P. 0. Box 1746
Medford, 0R 97501
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RECEIVED
DE.1 182

WATER RESOURCES DEPT.
SALEM, OREGON

Mr. James E. Sexson
Water Resources Director
of the State of Oregon
Mill Creek Office Park
555 13th St. Northeast
Salem, Oregon 97310

David A, Willard
4055 Little Applegate Rd.
Jacksonville, 0r. 97530

November 28, 1982

Dear Sir,
I am writing concerning the water right transfer applications

ios. 27l5 and 2746 in the name of Stuart V. Hinson for changes in
place of use and points of diversion of waters of the Little Apple
gate River, which you addressed in an Order dated November 3, 1980.

The Order is to be found in Vol. 34, P. 56-57.
In that Order the transfers were approved based on certain

provisions, one of which was,"That the diversion works shall in
clude an in line flow meter, a weir, or other suitable devices for
measuring the water to which the applicant is entitled;". It further
ordered,"that the changes in place of use and points of diversion
of water as authorized herein be completed, on or before
October 1, 1982."

I am writing because there were no measuring devices installed
at the points of diversion or any other point, and since I own
property that would be affected by these transfers I have the fol
lowing question. Since.. your Order o November 3,1980 was not
followed, does this mean that that Order is now void and that the
water rights of the properties involved remain as they were prior
to the date of application for transfer?

Scotch' 7664 "Post-it" Routing-Request Pad

Please

Enos
tJ HANDLE□ APPROVE

and□ FORWARD□ RETURN□ KEEP OR DISCARD□ REVIEW WITH ME ------...--7)...,.----
•uDate____ From_,f;L-......,._ _

Sincerely,

al.ia}
David A. Willard



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

Jackson County

IN THE MATTER OF WATER RIGHT
TRANSFER APPLICATIONS NOS.
2745 AND 2746 IN THE NAME OF
STUART V. HINSON FOR CHANGES
IN PLACE OF USE ANO POINTS
OF DIVERSION OF WATERS OF
LITTLE APPLEGATE RIVER

)
)
)
)
)
)
)

STATEMENT

Statement, Findings

Conclusions

and Ordcr

On December 18, 1972, two applications were filed in the

office of the State Engineer (predecessor to the Water Resources

Director) in the name of Stuart V. Hinson, for approval of changes

in place of use and points of diversion of waters appropriated from

Little Applegate River under the provisions of certain existing

water rights of record, pursuant to ORS 540.510 to 540.530.

The said applications, designated as transfer applications

numbered 2745 and 2746, were examined and found to be defective in

describing the specific portions of the subject water rights to be

modified by the proposed changes in place of use and points of

diversion. Over the period of time extending from December 1972

until May 1977, and with delays resulting in part from a backlog of

pending applications in the Department, the applications were cor

rected and completed, using superseding copies of the applications,

and notice of the proposed changes was published pursuant to

ORS 540.520(2).

The said notice which was published in the June 1O, 17 and

24, 1977 issues of the Medford Mail Tribune newspaper provided:

Notice of Water Right Transfer Applications Nos. 2745
and 2746

Notice is given hereby that two applications have been filed in
the office of the Water Resources Director by Stuart V. Hinson
for approval of changes in place of use and point of diversion
from Little Applegate River.

1) The certificate recorded at Page 38773, Vol. 30, State
Record of Water Right Certificates, in the name of A. S.
Kleinhammer, describes a right which includes the use of
not to exceed 0.4l cubic foot per second from Little Apple
gate River for irrigation of 8.4 acres in SE; NI, 2.0 acres
in NE'; Sa and 6.0 acres in N SE; of Sec. 19, T. 39-S.,
R. 2 W., W.M., with a date of priority of Sept. 1, 1857.
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Water for the said right is diverted through the Upper G Lower
Phillips Ditches from points located (1) 680 ft. S. and 9 ft.
W., (2) 215 ft. S. and 790 ft. • from the N.¼ corner of Sec.
29, both being within the NE¼ NW¼ of Sec. 29, T.39 S., R.
2 W., W.M.

By application No. 2745, the applicant herein, owner of the
lands above described, proposes to change the place of use and
point of diversion therefrom, and without loss of priority to
irrigate a certain 0.6 acre in NE SIand 16.0 acres in Lot 3
(NW SW) of Sec. 19, T.39 S., R. 2WW., W.M., through the Gin
Lin Ditch from·a point of diversion located 1430 ft. N. and
1905 ft. W. from the E. ¼ corner of Sec. 29, being within the
NW NE; of Sec. 29, T. 39 S., R. 2 ., W.M.

(2) The certificate recorded at Page 24479. Vol. 17, State
Record of Water Right Certificates, in the names of First National
Bank of Ashland & Armin Richter, describes a right which includes
the use of not to exceed 0.21 cubic foot per second from Little
Applegate River for irrigation of 0.6 acre in NE S; and 16.0
acres in Lot 3 (N; SW;) of Sec. 19, T. 39 S., R. 2 ., W.M.,
with a date of priority of Nov. 12, 1929.

Water for the said right is diverted through the Gin Lin Ditch
as described above.

By application No. 2746, the applicant herein, owner of the lands
above described, proposes to change the place of use and point of
diversion thereform, and without loss of priority to irrigate a
certain 8.2 acres in N; NE'; and 8.4 acres in SE; N'; of said
Sec. 19, through the Upper Phillips Ditch as described above.

All persons interested are notified hereby that a hearing will be
held at the county courthouse at Medford, Oregon on August 5, 1977,
at 9:30 a.m. All objections to the proposed change, if any there
arc, will be heard at said time and place. Any and all objections
shall be prepared in writing, one copy to be served on Stuart V.
Hinson, P.O. Box 579, Jacksonville, Oregon 97530, and one copy
filed with the Water Resources Department, Salem, Oregon 97310,
together with a $10 filing fee, at least l0 days prior to the date
set for hearing. IF NO OBJECTION IS FILED, THE APPLICATION MAY BE
APPROVED BY THE WATER RESOURCES DIRECTOR WITHOUT A HEARING. Admin
istrative rules pertaining to the filing of a protest will be
furnished by the Nater Resources Department upon request.

Dated at Salem, Cregon, this 24th day of May, 1977.

James E. Sexson, Director

On July 22, 1977 a protest in the names of Everette J. Bostwick and

Jimmie F. Bostwick was filed in the office of the Water Resources Director through

their attorney, Robert D. Heffernan, against approval of the pending applications

numbered 2745 and 2746.

On July 26, 1977 a protest in the names of Glen F. Wegner and Helen A.

Wegner and Ralph Richards and June Richards was filed in the office of the Water

Resources Director through their attorney, Thomas C. Howser, against approval of

the pending applications.
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Both protests allege that the protestants would be adversely

affected by approval of the pending applications.

Pursuant to the Director's second Amended Notice of Hearing

dated April 14, 1980, the matter of pending transfer applications

numbered 2745 and 2746 and the protests against approval of the said

applications was brought to hearing in Medford, Oregon on June 27,
1980 before James WW. Carver, Jr., an employee of the Water Resources

Department, authorized to preside at the hearing in behalf of the

later Resources Director.

At the beginning of the hearing, Robert D. Heffernan, Jr.,

Attorney at Law, appeared in behalf of the protestants, Everett J.

and Jimmie F. Bostwick, and withdrew their protest against approval

of the pending applications.

Protestants Glen F. and Helen A. Wegner and Ralph and June

Richards were present at the hearing and were represented by Thomas

C. Howser, Attorney at Law, of the firm of Cottle, Howser and Hampton

of Ashland, Oregon. The applicant, Stuart V. Hinson, was present and

was represented by Larry C. Hammack, Attorney at Law, Medford, Oregon.

Also at the beginning of the hearing, David and Anita Willard

acting through their attorney, Thomas C. Howser, sought to become

parties to the matter through joining in the protest by the iegners

and the Richards. Not having filed a timely protest pursuant to ORS

540.520(3) and not having filed a petition pursuant to 0AR 137-03-005(2),
David Willard and Anita Willard do not have party status in this matter.

The location of the lands from which the 1857 priority water

right is proposed to be severed by change in place of use, and the

portions thereof now owned by the protestants herein and by the

Willards are shown by Figure 1 herein. The effect of the proposed

transfers of water right would be to change the priority for use of

water on the lands now owned by the protestants and the Willards, and

others, from September 1, 1857 to November 12, 1929.

The amendments to the original transfer applications numbered

2745 and 2746, including the use of superseding copies of the appli

cations, did not result in more lands or different lands being involved

in the proposed changes in place of use and points of diversion.

Vo1. 34, P. SO
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(Figure 1)



RULING ON MOTION

On June 23, 1980, Thomas C. Howser, acting in behalf of his

clients: Glen F. Wegner, Helen A. Wegner, Ralph Richards, June

Richards, David Willard and Anita Willard submitted to the Director

a motion to dismiss the proceeding for approval of the pending appli

cations as the same would affect the objectors.

The said motion is denied.

EVIDENTIARY RULINGS

Applicant offers as his exhibit B the original of transfer

application numbered 2746 that was filed in the office of the State

Engineer on December 18, 1972.

Applicant offers as his exhibit C the original of part "1'
of transfer application numbered 2745 that was filed in the office

of the State Engineer on December 18, 1972.

Applicant offers as his exhibit D the original of part "2"
of transfer application numbered 2745 that was filed in the office

of the State Engineer on December 18, 1972.

Applicant offers as his exhibit Ea packet containing originals

of superseding copies of transfer applications numbered 2745 and

2746, which copies were first received in the office of the State

Engineer on July 16, 1973, together with supporting maps, and a copy

of a letter dated April 12, 1973 from the office of the State

Engineer to John E. Ferris, Attorney at Law, Medford, Oregon.

Protestants object to admission of the said exhibits into

the record.

Testimony was received in regard to how the superseding copies

of transfer applications numbered 2745 and 2746 conform to or differ

from the original documents that were filed on December 18, 1972.

Therefore, protestants objections are overruled. Applicants' exhi

bits B, C, D and E are received into the record of this proceeding.

FINDINGS

At the time water right transfer applications numbered 2745

and 2746 were filed in the office of the State Engineer, Stuart V.

Hinson, applicant, was the owner of record of all of the real property

that would be directly affected by the proposed changes in place of

use and points of diversion of waters of the Little Applegate River,

as described above.
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The portion of the subject real property now owned by Ralph

and June Richards was conveyed from ·Stuart V. Hinson to Edward M.

Lewis and Rachel Lewis by a warranty deed dated September 5, 1974

(Applicant's exhibit G). The said real property was conveyed from

Edward M. Lewis and Rachel Lewis to Ralph J. Richards and June L.

Richards by a warranty deed dated January 18, 1977 (Applicant's

exhibit L). Both deeds were silent as to water rights.

Mr. Lewis testified that when they purchased the subject

property from Mr. Hinson they understood that they would enjoy the

1857 priority water rights on certain lands served from the Lower

Phillips Ditch and 1929 priority water rights on certain lands

served. from the Upper Phillips Ditch, and that he conveyed this same

information to Mr. Richards prior to his sale of the property to the
Richards.

Mr. Richards testified that in addition to a conversation with

Mr. Lewis regarding water rights, prior to purchase of the subject

property he inquired of the watermaster, David Hendrix, who told him

what the water rights of record were for the property and informed

him that there was a "transfer in the works'.

The portion of the subject real property now owned by David

and Anita Willard was conveyed from Stuart V. Hinson to Robert Start

by a special warranty deed dated May 5, 1977 (Applicant's exhibit I).

The said real property was conveyed from Robert Start to David A.

Willard and Anita C. Willard by a warranty deed dated November 9,.

1977 (Applicant's exhibit M). Both deeds were silent as to the

subject water rights.

Mr. Start testified that his understanding of the water rights

he would enjoy through the Upper and Lower Phillips Ditches was the

same as that testified to by Mr. Lewis. No evidence was adduced as

to whether there was any communication between Mr. Start and Mr.

and/or Mrs. Willard in regard to the subject water rights.

The portion of the subject real property now owned by Glen F.

and Helen A. Wegner was conveyed to them from Stuart V. Hinson by a

warranty deed dated September 7, 1976 (Applicant1s exhibit H). The

said deed is silent as to the subject water rights.

Vol. 34, P. 53



Mr. Wegner testified that he first contacted Mr. Hinson early

in the spring of the year of 1976 in regard to purchase of the sub

ject land. He does not recall any discussion with Mr. Hinson regard

ing the subject water rights or any changes to the water rights prior

to completion of the sale in the fall of 1976.

Mr. Wegner further testified that after having received certain

papers from "the title people", he read them and found no reference

to the water rights for the property and therefore went to the Water

master, Mr. Hendrix, to ask him about the water rights. Mr. Wegner

stated that he received from Mr. Hendrix the water rights information

he asked for, but does not recall Mr. Hendrix having said anything

about a pending transfer application or changes to the water rights

for the property he was buying from Mr. Hinson.

Mr. Hinson testified that when the Yegners first came to him

and expressed an interest in purchasing the subject property he

explained to them that the land between the road and the Lower Phil

lips Ditch would have an 1857 priority for water, and that the land

between the Lower Phillips Ditch and the Upper Phillips Ditch and

the land around their house would have a 1929 priority for water.

He does not recall whether he again discussed the subject water

rights with the egners during later negotiations for sale of the

property to them.

Mr. Hendrix testified that he recalls having talked with Mr.

and/or Mrs. Wegner several different times in regard to the subject

water rights; that he does not-have a specific recollection of a

conversation with Mr. and/or M'rs. Wegner in regard to the subject

water rights prior to their purchase of the property from Mr. Hinson,

but that he has made a point sf informing anyone who inquired about

the subject water rights that there was a proposed transfer 0f the

rights pending in the Salem office of the Water Resources Department.

The testimony of other witnesses indicates that Mr. Hinson did

make a practice of informing prospective purchasers in regard to the

water rights as they would exist upon completion of the changes pro

pos ed by the pending appl i cations, and that Mr. Hendrix did make a

practice of informing persous who inquired about the. subject water

rights that transfer applications proposing changes to the rights

were pending.
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The said transfer applications numbered 2745 and 2746 have

been pending before the Water Resources Director (or his predecessor,

the State Engineer) and have been a matter of public record since they

were filed on December 18, 1972.

The evidence adduced does not establish any intent on the part

of the applicant or any agreement between the applicant and anyone

purchasing a portion of the subject lands that the purchaser would

receive anything but a 1929 priority right for water for irrigation

of the portion of the subject lands between the Upper Phillips Ditch

and the Lower Phillips Ditch. It is noted, however; that any question

of misrepresentation of the water rights in connection with the sale

of the subject property would not be within the jurisdiction of the

Water Resources Director to determine, but within the court's jurisdiction.

The protestants argue that the applicant should not be allowed,

now, to carry out the proposed changes in points of diversion and place

of use that would effect a change in priority of the water right for

irrigation of portions of the subject property he sold to them and

to others after he filed the pending transfer applications numbered

2745 and 2746.

The protestants cite: Dry Gulch Co. v. Hutton et al., 170 Or

656; Broughton V. Stricklin, 146 Or 259; and Haney et al. v. Neace

Stark Co. et al., 109 Or 93, and also refer to an opinion of the

Oregon Attorney General to Mr. Rhea Luper dated June 7, 1930.

Neither the cases cited nor the said opinion of the Attorney General

provides a basis for the position held by the protestants that the

pending transfer applications must be denied because of the period
,,

of time they have been pending, or that they must be denied because

superseding copies were used in correcting defects in the original

copies of the applications.

The question before the later Resources Director in this pro

ceeding is set forth by ORS 540.530, which provides in part:

''If, after hearing or examination, the later
Resources Director finds that the proposed
change can be effected without injury to
existing rights, he shall make an order
approving the transfer ... 11
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The evidence adduced fails to show that the water rights held

by the protestants through their purchase of portions of the subject

real property, which was owned by the applicant at the time he filed

the pending water right transfer applications numbered 2745 and 2746,

would be adversely affected by the changes in place of use and points

of diversion as proposed by the said applications. In fact, approval

of the said applications would be necessary for the protestants to

have appurtenant to their respective properties the water rights as

discussed at their times of purchase of the properties.

The latermaster, David C. Hendrix, has filed a statement to

the effect that the proposed changes in place of use and points of

diversion may be made without injury to other existing water rights.

ULTIMATE FINDING OF FACT

The evidence adduced fails to show that any other water rights,

not directly involved in the proposed changes in place of use and

points of diversion, would be adversely affected by the proposed

changes. Therefore, approval of the subject water right transfer

applications would not result in injury to existing water rights.

CONCLUSION

No other objections having been filed and it appearing that

the proposed changes in place of use and point of diversion may be

made without injury to existing rights, the applications should be

approved.

ORDER

NOW, THEREFORE, it hereby is ORDERED that the requested

changes in place of use and point of diversion as described herein,

without loss of priority, are approved.

It is FURTHER ORDERED that the quantity of water diverted at

the new points of diversion as authorized herein, together with that

diverted at the old points of diversion, shall not exceed the quantity

of water available at the old points of diversion under the aforesaid

water rights.
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It is FURTHER ORDERED that the following provisions shall be

carried out prior to the diverting of water at the new points of

diversion as herein confirmed:

That the diversion works shall include an in
line flow meter, a weir, or other suitable
devices for measuring the water to which the
applicant is entitled;

That the type and plans of the measuring device
be approved by the watermaster before the begin-
ning of construction work, and that the weir or
measuring device be installed under the general
supervision of said watermaster.

It is FURTHER ORDERED that the changes in place of use and

points of diversion of water as authorized herein be completed,

and the water so transferred be applied to beneficial use on or

before October 1, 1982.

It is FURTHER ORDERED that the certificate heretofore issued

to A. S. Kleinhammer and recorded at page 38773, Volume 30, State

Record of Water Right Certificates, and the certificate heretofore

issued to First National Bank of Ashland and Armin Richter and

recorded at page 24479, Volume 17, State Record of Water Right Cer

tificates, are hereby canceled; and in lieu thereof new certificates

be issued to describe the balance of each of the aforesaid water

rights, not involved in this proceeding; and upon proof satisfactory

to the Water Resources Director of completion of the changes in

place of use and points of diversion as authorized herein, certifi

cates of water right shall be issued to describe the rights involved

in this proceeding as modified under the provisions of this order.

Dated at Salem, Oregon this 3rd day of November 1980.

James E. Sexson, Director

<
PY@iris L. heeler, Deputy.e

NOTICE: You are entitled to judicial review of this
order. Judicial review may be obtained by filing a
petition for review within 60 days from the service
of this order. Judicial review is pursuant to the
provisions of ORS 183.482.
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VICTOR ATIYEH

OOVLw

Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

November 3, 1980

Mr. Larry C. Hammack
Attorney at Law
220 Laurel
Medford, Oregon 97501

Mr. Stuart V. Hinson
c/o Larry C. Hammack
Attorney at Law
220 Laurel
Medford, Oregon 97501

REFERENCE: File Nos. Tr. 2745 and 2746

Gentlemen:

PHONE 378-3066

Enclosed is a certified copy of the order of the
Water Resources Director in the matter of water
right transfer applications Nos. 2745 and 2746
in the name of Stuart V. Hinson.

The date of service is the date of this letter.

Sincerely,

James I. Carver, Jr.
Engineer

JC: eh

cc: David Hehdrix, Watermaster

CERTIFIED MAIL, RRR
Separate mailings



APPLICANT: (u Stuart V. Hinson

Rep. by: a) LARRY C. HAMMACK (Ph. 779-2133)
Attorney at Law
220 Laurel
Medford, 0R 97501

I
'

PROTESTANTS:() Mr. & Mrs. Glen F. Wegner and
Mr. & Mrs. Ralph J. Richards

Rep. by: ('+) THOMAS C. HOWSER .. (Ph. 482-2621)
Cottle, Howser & Hampton
Attorneys at Law
607 Siskiyou Blvd.
P. 0. Box 627
Ashland, OR 97520

Everette 0. Jimmie F. Bostwick ('Ins«)
ROBERT D. HEFFERNAN (Ph. 779-4075)
Heffernan & Fowler
Attorneys at Law
705 West Tenth Street
P. 0. Box 1746
Medford, 0R 97501

PROTESTANTS:

Rep. by:
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Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

November 3, 1980

Mr. Thomas C. Howser
Cottle, Howser and Hampton
Attorneys at Law
P.O. Box 627
Ashland, Oregon 97520

Mr. and Mrs. Glen F. Wegner
Mr. and Mrs. Ralph J. Richards
c/o Cottle, Howser and Hampton
Attorneys at Law
P. 0. Box 627
Ashland, Oregon 97520

REFERENCE: File Nos. Tr. 2745 and 2746

PHONE 378-5066

Dear Sirs and Mesdames:

Enclosed is a certified copy of the order of the
Water Resources Director in the matter of water
right transfer applications Nos. 2745 and 2746
in the name of Stuart V. Hinson.

The date of service is the date of this letter.

Sincerely,

James W. Carver, Jr.
Engineer

JWC: eh
cc: David Hendrix, Watermaster

CERTIFIED MAIL, RRR
Separate mailings
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VICTOR ATIYEH
OvO

Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

November 3, 1980

Mr. Larry C. Hammack
Attorney at Law
220 Laurel
Medford, Oregon 97501

Mr. Stuart V. Hinson
c/o Larry C. Hammack
Attorney at Law
220 Laurel
Medford, Oregon 97501

REFERENCE: File Nos. Tr. 2745 and 2746

PHONE 378-3066

Gentlemen:

Enclosed is a certified copy of the order of the
Water Resources Director in the matter of water
right transfer applications Nos. 2745 and 2746
in the name of Stuart V. Hinson.

The date of service is the date of this letter.

Sincerely,

James I. Carver, Jr.
Engineer

JC: eh

cc: David Hendrix, latermaster

CERTIFIED MAIL, RRR
Separate mailings
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VICTOR ATIYEH
OvEwe

Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

November 3, 1980

Mr. Thomas C. Howser
Cottle, Howser and Hampton
Attorneys at Law
P.O. Box 627
Ashland, Oregon 97520

Mr. and Mrs. Glen F. Wegner
Mr. and Mrs. Ralph J. Richards
c/o Cottle, Howser and Hampton
Attorneys at Law
P. 0. Box 627
Ashland, Oregon 97520

REFERENCE: File Nos. Tr. 2745 and 2746

PHONE 378-5066

Dear Sirs and Mesdames:

Enclosed is a certified copy of the order of the
Water Resources Director in the matter of water
right transfer applications Nos. 2745 and 2746
in the name of Stuart V. Hinson.

The date of service is the date of this letter.

Sincerely,

James W. Carver, Jr.
Engineer

JWC: eh
cc: David Hendrix, Watermaster

CERTIFIED MAIL, RRR
Separate mailings
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RO£?I W STRAUB
vta

Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310 PHONE 378-3066

August 22, 1979

Larry C. Hammack
I!'aviland, dechweinitz, Stark & Hammack
221 West i!ain Street
Medford, Oregon 97501

Robert D. Heffernan
Heffernan a Fowler
P.O. Box 1746
Medford, Oregon 97501

Thomas C. Howser
Cottle, Howser & Hrunpton
P.O. Box 627
Ashland, Oregon 97520

R[: Stuart Hinson Transfer Applications Nos. 2745, 2746

Gentlemen:

e have Mr. Hammack' s letter of August 17, 1979, in reference to water
right transfer applications Nos. 2745 and 2746 in the name of Stuart Hinson and
the protest by Mr. and Mrs. Glen F. Wagner and Mr. and Mrs. Ralph ,T. Richards
and the protest by Mr. and Mrs. Everette J. Bostwick, requesting that the matter
be set for hearing before the Water Resources Director. If you gentlemen will
agree to a date sometime after the first of October, 1979, we will attempt to
accommodate that date and make the necessary arrangements for a hearing in the
Jackson County Courthouse in Medford, to take testimony on the question of
injury to other water rights that would result from the proposed changes in
place of use and point of diversion of water from Little Applegate Rjver.

After having had opportunity to carefully review the files, I believe
the following comment should be noted: It is doubtful that the later Resources
nirector could deny the applications on the basis of portions of the lands to
which the subject water rights are appurtenant having changed ownership sub
sequent to the applications having been filed as public records. In view of
this, it may be that part of the issues could be resolved by stipulation.

Sincerely,

James NW. Carver, Jr.
Engineer

JWC:1cj
cc: David C. Hendrix, Watermaster
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VICTOR ATIYEH
Nvtwe

Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

June 24, 1980

Mr. Thomas C. Howser
Cottle, Howser & Cue
Attorneys at Law
607 Siskiyou Boulevard
P.O. Box 627
Ashland, Oregon 97520

PHONE 378-3066

REFERENCE: Transfer applications Nos. 2745 and 2746

Dear Mr. Howser:

This will acknowledge receipt of you letter of June 20, 1980
transmitting a Motion to Dismiss and Amended Objections,
together with proof of service, in behalf of your clients,
Glen F. Wegner, Helen A. legner and Ralph Richards and dune
Richards and David Willard and Anita Willard.

0AR 690-01-030 provides: "At any time more than ten days prior to
hearing, the protestant may amend his protest or petition by
serving a copy of the amended protest or petition upon all parties.
Proof of service shall be attached to the original and filed with
the Water Resources Director." The hearing is scheduled for
June 27, 1980. The amended protest was received on June 23, 1980.
Therefore, the amended protest is not timely.

Your motion to dismiss the proceedings will not be ruled on prior
to commencement of the hearing.

Sincerely,~

James E. Sexson
Director

0ES:JC

cc: Mr. Larr C. Hammack
Mr. Robert D. Heffernan
Mr. David C. Hendrix, Watermaster
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VICTOR ATIYEH
COVE»

Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

dune 24, 1980

Mr. Thomas C. Howser
Cottle, Howser & Cue
Attorneys at Law
607 Siskiyou Boulevard
P. 0. Box 627
Ashland, Oregon 97520

PHONE 378-3066

REFERENCE: Transfer applications Nos. 2745 and 2746

Dear Mr. Howser:

This will acknowledge receipt of you letter of June 20, 1980
transmitting a Motion to Dismiss and Amended Objections,
together with proof of service, in behalf of your clients,
Glen F. Wegner, Helen A. Wegner and Ralph Richards and June
Richards and David Willard and Anita Willard.

0AR 690-01-030 provides: "At any time more than ten days prior to
hearing, the protestant may amend his protest or petition by
serving a copy of the amended protest or petition upon all parties.
Proof of service shall be attached to the original and filed with
the later Resources Director." The hearing is scheduled for
June 27, 1980. The amended protest was received on June 23, 1980.
Therefore, the amended protest is not timely.

Your motion to dismiss the proceedings will not be ruled on prior
to commencement of the hearing.

Sincerely,~

James E. Sexson
Director

JES:JC

cc: Mr. Larr C. Hammack
Mr. Robert D. Heffernan
Mr. David C. Hendrix, Watermaster



COTTLE, HOWSER & CUE

ATTORNEYS AT LAW

607 SISKIYOU BOULEVARD POST OFFICE OX 627

RICMARO C. COTTLE
THOMAS C.HOWSER
RONALO K.CUE

GREGORY A.PARKER
ASHLAND, OREGON 97520

(503) 462-2621

June

Mr. James E. Sexson
Director
Water Resources Department
Mill Creek Office Park
555 13th Street, N.E.
Salem, OR 97310

Re: Hinson/Wegner/Richards
Our File No. 5551
Your File No. T-2745;-T-2746

Dear Mr. Sexson:

Please find enclosed our Motion to Dismiss and our
Amended Objections in regard to the above entitled
matter.

Sincerely yours,

COTTLE, HOWSER & CUE

~lL--Thomas C. Howser

TCH: jw

Enclosures
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WATER SOURCES DEPT
SALEM. OREGON
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In the Matter of Application)
)

for Approval of Changes of )
)

Use and Diversion from the )
)

Little Applegate River )

AMENDED OBJECTIONS

BEFORE THE WATER RESOURCES BOARD OF THE STATE OF OREGON

COME NOW GLEN F. WEGNER and HELEN A. WEGNER and RALPH

RICHARDS and JUNE RICHARDS and DAVID WILLARD and ANITA WILLARD

and object to the proposed transfer of use and diversion under

the application by STUART V. HINSON with respect to the waters of

the Little Applegate River upon the following grounds:
t

1. Such propsed changes will have an adverse affect upon the

Objectors.

2. The Applicant transferred said property prior to publication

of any notices regarding said transfer, the water rights passed

to objectors as an appurtenance and petitioner has no standing

relative thereto.

3. The Application for Transfer is not timely filed with respect

to sales of property by the Applicant which are appurtenant to the

water rights nor timely prosecuted, consisting of laches.

4. Petitioner is equitably estopped from maintaining this positio

as objectors purchased without knowledge of the proposed change,

in reliance upon such water rights and Petitioner failed to adviser

them relative thereto when he knew or should have known that such

matter was a material factor to plaintiff's purchase and use of

said property.

COTTLE. HOWSER
& CUE

607 I$KOU ULVARD
r.O.0x 627

ASHLAND. OR97520
(503) 482-2621

AMENDED OBJECTIONS -1
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COTTLE. HOWSER

& CUE
607 5KO BOULEVARD

r.o.a0x $27
ASHLAND. 0R 97520
(503)482-2621

5. Petitioner is estopped by deed in that the deed to said

properties does not reserve or limit water rights which are

appurtenances thereto and said deeds in fact make specific

reference in some instances to irrigation rights without limitatio

COTTLE,, HOWSER G CUE

r

AMENDED OBJECTIONS -2



1 BEFORE THE WATER RESOURCES BOARD OF THE STATE OF OREGON

2 In the Matter of Application )
)

3 for Approval of Changes of )
)

4 Use and Diversion from the ) MOTION TO DISMISS
)

5 Little Applegate River )

legal and equitable questions presented in this proceeding.

That the Petitioner has sold and transferred all of his right,

The Water Resources Director has no jurisdiction to determine

Petitioner's application has not been timely filed or prosecute

2.

COME NOW the objectors herein GLEN F. WEGNER and

HELEN A. EGNER and RALPII RICIIARDS and JUNE RICHARDS and DAVID

WILLARD and ANITA WILLARD and move to dismiss the proceedings

herein as the same affect the objectors upon the grounds and for

the reasons: ,
1.

3.

title and interest in and to the properties affected prior to the

first publication of notice and has no standing to maintain this

proceeding.

to the detriment of the objectors.

COTTLE

6

7

8

9

10

11

12

13

14
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20

21

22

23

24

25

26
COTTLE. HOWSER

a CUE
6O7 SISK/rOU BOULEVARD

.o.·ox + MOTION TO DISMISS -1
ASHLAND. OR 97520
(503) 482-2621
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3 I hereby certify that I served the foregoing

4 Amended Objections and Motion to Dismiss

1

2

CERTIFICATE OF SERVICE

5 on Larry C. Hammack and Robert Heffernan

6 attorney (s) for Petitioner on June 20

7 1980 by mailing to said attorney(s) a correct copy thereof,

8 certified by me as such, contained in a sealed envelope, with

9 postage paid, addressed to said attorney(s) at his, her, or

10 their regular office address, to wit:Larry C. Hammack, 220

11 Laurel Street, Medford, OR; Robert Heffernan, P
1

Box 1746

a..".tw
of attorneys for Objectors

DATED: June 20

14 there is

15

16

17

18

19

20

12 and deposited in the post office at Ashland, Oregon on said

13 day. Between the place of mailing and the place so addressed,

a regular communication by US Mail.

21

22

23

24

25

26

COTTLE, IIOSER G CUE
Attorneys at Law
607 Siskiyou Boulevard
P O Box 627
Ashland, 0R 97520
Telephone: (503) 482-2621

COTTLE. HOWSER
I!: CUE

·s7 ssvsv sou«v« -l- Certificate of Service
P. 0.00x 627

ASHLAND 0P 97520
(51» t92.2521

•



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN THE MATTER OF THE APPLICATIONS )
OF STUART V. HINSON FOR APPROVAL )
OF CHANGES IN PLACE OF USE G POINT )
OF DIVERSION OF WATER FROM LITTLE )
APPLEGATE RIVER )

SECOND AMENDED
NOTICE OF
HEARING

TO: Stuart V. Hinson
c/o Larry C. Hammack
Attorney at Law
220 Laurel
Medford, Oregon 97501

Everett J. G Jimmie F. Bostwick
c/o Robert D. Heffernan, Jr.
Heffernan Fowler
P.O. Box 1746
Medford, Oregon 97501

Glen F. Helen A. egner
and Ralph & June Richards

c/o Thomas C. Howser
Cottle, Howser G Hampton
P.O. Box 627
Ashland, Oregon 97520

David C. Hendrix
atermaster, District 13
Jackson County Courthouse
Medford, Oregon 97501

Notice is given hereby that concurrent hearings in the matters of water
right transfer applications Nos. 2745 and 2746, in the name of Stuart V. Hinson,
for approval of changes in place of use and point of diversion of water under
rights described by the certificates recorded at page 24479, Volume 17, and page
38773, Volume 30, State Record of Water Right Certificates, as set forth in the
notice published in the Medford Mail Tribune newspaper in the issues of June 10,
17 and 24, 1977, and protests in the names of Everett J. Bostwick and Jimmie F.
Bostwick, and in the names of Glen F. Wegner, Helen A. Wegner, Ralph Richards and
June Richards against approval of said applications, have been rescheduled to be
held before James W. Carver, Jr., an employee of the Water Resources Department,
authorized to preside in behalf of the Water Resources Director, commencing at
10:00 a.m. on Friday, June 27, 1980, in Conference Room 106-107 in the Jackson
County Justice Building, Medford, Oregon.

Attached is information material on the procedures, right of represen
tation and other rights of parties relating to the conduct of the hearing as
required under ORS 183.413(2).

Dated at Salem, Oregon this 14th day of April, 1980.

Sexson
Director 

CERTIFIED MAIL, RRR
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ROBERT O. HEf'F'ERNAN, JR.
WILLIAM M. F'OYILER

F"RANK R. ALLEY,m

HEFFERNAN & FOWLER
ATTORNEYS AT LAW

705 WEST TENTH STREET

P. o. e-ox 1746

MEDFORD, OREGON 97501

AREA CODE 503

TELEPHONE 779-4075

June 23, 1980

Mr. James Carver, Jr.
Engineer
Water Resources Department
555 13th Street N. E.
Salem, Oregon 97310

Dear Mr. Carver:

RECED
JU2 6 1980

WATER RESOURCES DEPT
SALEM, OREGON

On behalf of the Protestants Everett J. Bostwick
and Jimmie F. Bostwick we are enclosing a Supplemental and
Additional Objection to Change in Place of Use and Point of
Diversion and an Affidavit of Mailing in which states that
copies have been sent to the attorneys representing the other
parties to the proceeding.

RDH/sp

Enclosure

3
%%! ERNl\N ~



1 BEFORE THE STATE OF OREGON, WATER RESOURCES DEPARTMENT

AFFIDAVIT OF MAILING

My commission expires: 3//2//2
7 7

l£..¥sis#to$=.cca
Subscribed and sworn to before me
this7/ day of June, 1980.

In the Matter of the Application )
)

of )
)

STUART V. HINSON, for approval in)
change of place and use and Point)
of diversion of waters for Little)
Applegate River. )__________________ )

I, Robert D. Heffernan, Jr., first being duly sworn,

depose and state that on June 23, 1980, I deposited in the

United States mail true copies of a Supplemental and Additional

Objection to Change in Place of Use and Point of Diversion

addressed to Larry C. Hammack, 220 Laurel St., Medford, Oregon,

and Tom Howser, P. O. Box 627, Ashland, Oregon, as attorneys

for the other parties to these proceedings.

2

3

4

5

6

7

8

9

11

12

13

14

15

16

17

18

19

26

AFFIDAVIT OF MAILING



1 BEFORE THE STATE OF OREGON, WATER RESOURCES DEPARTMENT

2 In the Matter of the Application )
)

3 of )
)

4 STUART V. HINSON, for approval in )
change of place and use and point )

5 of diversion of waters for Little )
Applegate River. )

6 )

7

SUPPLEMENTAL AND ADDITIONAL
OBJECTION TO CHANGE IN PLACE
OF USE AND POINT OF DIVERSION

8

9

10

11

12

13

14

15

16

17

18

19

26

Comes now, Everett J. Bostwick and Jimmie F. Bostwick,

husband and wife, and make the following supplemental and additional

objections to the applications of Stuart V. Hinson designated

Nos. 2745 and 2746; the basis of which objections are as follows:

1. At the time that "Notice of Water Right Transfer

Application Nos. 2745 and 2746" was published under date of May 24,

1977 by James E. Sexson, Director, Protestants herein were the

owners of real property described in that Warranty Deed executed

by Stuart V. Hinson, as the Grantor, on August 22, 1973 and which

named Protestants as the Grantees, and was recorded on October 12,

1975 as instrument No. 75-13832, Official Records Jackson County,

Oregon. The notice as published by James E. Sexson, Director,

makes no reference to any previous application filed by Stuart V.

Hinson or any amrnend.ment thereto and is in a form intended to give

notice of initial application.

2. That Stuart V. Hinson has failed to use due and

reasonable diligence in the pursuit of his applications for change

in place of use and point of diversion of water from the Little

Appligate River and should be estopped from asserting such

applications.

SUPPLEMENTAL AND ADDITIONAL OBJECTION -1



1 3. That the land located between those water ditches

2 known as the "Upper Philips" and "Lower Philips" as the same

3 traverse Protestants' land can be generally described as being

4 "steep" in grade. The condition of the "Upper Philips" and the

5 nature of the porous soil upon which it is located has permitted

6 seepage from the ditch and percolation through the soil so that

7 downhill "gullies" and "draws" are irrigated through such seepage

8 and percolation with resultant growth of grass which has been

9 annually utilized by Protestants for grazing purposes. In addition,

10 there is a moderate to profuse growth of grass near the edges of

11 the "Upper Philips" ditch which has enhanced the grazing character-

12 istics of Protestants' property. That considering existing features

13 of terrain, the portion of Protestants' property which has the use

14 of water derived from the "Upper Philips" ditch through seepage

IS and percolation is subject to a beneficial use of that water.

16 To permit the applications of Stuart V. Hinson to be

17 granted would cause great hardship to Protestants and would sub-

18 stantially diminish the value of their property for grazing pur

19 poses, this being its only and best use.

<2ea l.2at
Evetetff.pees#ft

My commission expires:/y-2/

Subscri.!7d and sworn to before me
this ? day of June, 1980.

2±£5,-3..
26

SUPPLEMENTAL AND ADDITIONAL OBJECTION -2



M E M O R A N D U M----------

TO: Transfer Files Nos. 2745, 2746, Hinson

FROM: 0ames • Carver, Jr.~,

Date: June 12, 1980

Carver responded to Mr. Heffernan's letter of June 11, 1980, by
telephone on this date.

Mr. Heffernan was advised that Mr. Hinson's original applications
and maps, filed on December 18, 1972, were returned to Mr. Hinson's
then attorney, John E. Ferris, for correction and additional infor
mation, by our letter of April 12, 1973.

The record shows that the applications (or superseding copies of the
said original applications) were received from Mr. Ferris on July 16,
1973. The returned applications were held in this office, without
action, until they were returned to Mr. Ferris for additional correc
tions and additional information,by our letter of January 28, 1977.

The record further shows that on May 16, 1977, we received a letter
from David Hendrix, Watermaster, transmitting superseding copies of
applications Nos. 2745 and 2746. It appears that the original appli
cations were retained by the applicant or his attorney.

During the course of the aforesaid telephone conversation, Carver
advised Mr. Heffernan that the second paragraph of Carver's letter of
August 22, 1979, to Mr. Hammack, Mr. Heffernan and Mr. Howser, was the
result of an informal discussion with the Water Resources Department's
assigned Assistant Attorney General.

Since it appears that there may be questions as to the effect of change
of ownership of real property upon a pending application, which may
result in an appeal to the Oregon Court of Appeals, Carver stated that
he would bring to the hearing copies of the entire correspondence file
on pending transfer applications Nos. 2745 and 2746 so that they can
be made a part of the record by official notice.

1cj



ME MORAND UM

TO: Transfer Files Nos. 2745 & 2746, Hinson

FROM: dames • Carver, Jr. 9,-JJ;l!,,
Date: June 20, 1980

Mr. Larry C. Hammack, Attorney at Law, representing Stuart Hinson,
telephoned this date to request certified copies of the water right
transfer applications filed by Mr. Hinson, with reference to files
Nos. 2745 and 2746.

Carver informed Mr. Hammack that only the current, amended copies
of the subject applications are on file; that the originally
submitted applications were, apparently, retained by Mr. Hinson
or his former attorney, Mr. Ferris.

Mr. Hammack then asked whether the files showed the date of receipt,
return for corrections, and resubmittal of the original and/or
amending copies of the applications. Carver advised Mr. Hammack
that the correspondence in the files does establish such dates
and that copies of the current amending copies of the subject
applications and copies of the correspondence have been prepared
and will be at the hearing on June 27, 1980.

Carver also informed Mr. Hammack of a similar telephone conversation
with Mr. Heffernan in regard to the same matter, on dune 12, 1980.
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BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

Jackson County

IN THE MATTER OF WATER RIGHT)
TRANSFER APPLICATIONS NOS. )
2745 &,,2746 IN THE NAME OF )
STUART V. HINSON' FOR CHANGE$)
IN PLACE OF USE AND POINTS )
OF DIVERSION OF WATERS OF )
LITTLE APPLEGATE RIVER )

STATEMENT, FINDINDS
CONCLUSIONS & ORDER

STATEMENT

On December 18, 1972, two applications were filed in the office of the
State Engineer (predecessor to the later Resources Director) in the name of
Stuart V. Hinson, for approval of changes in place of use and points of
diversion of waters appropriated from Little Applegate River under the provisions
of certain existing water rights of record, pursuant to 0RS 540.510 to 540.530.

The said applications were examined and found to be defective in describing
the specific portions of the subject water rights to be modified by the proposed
changes in place of use and points of diversion. Over the period of time
extending from December of 1972 until May of 1977, and with delays resulting in
part from a backlog of pending applications in the Department, the applications
were corrected and completed, usinq superseding copies of the applications, and
notice of the proposed changes were published pursuant to ORS 540.520(2).

'2ad
The said notice which was published in the June 10, 17 and 24, 1977 issues

of the Medford Mail Tribune newspaper, provided:

NOTICE O WATR RIGHT TRNISF".::R APPLICATIO!IS tiOS. 2745 and 2746

Notice is given hereby that two applications have been filed in the office

of the Water Resources Director by Stuart V. Hinson for approval of changes in

place of use and point of diversion from Little Applegate River.

(1) The certificate recorded at Page 38773, Vol. 30, State Record or

Water Right Certificates, in the name of A.S. Kleinhammer, describes a right which

includes the use of not to exceed 0.4l cubic foot per second from Little Applegate

River for irrigation of 8.4 acres in SE; NW;, 2.0 acres in NE¼ sw¼ and 6.0 acres in

NW; SE of See. 19, T. 39 S., R. 2 W., H.Mt., with a date of priority of Sept. 1, 1857.

Water for the said right is diverted through the Upper & Lower Fhillipa

Ditches :rrom points located (1) 680 ft, s. and 9 ft. w., (2) 215 ft. S, and 790 rt.

• fro the N. ±corer of Sec. 29, both being within the !E± Ni; of See. 29, T. 39 S.,

R. 2 ., .4.
By application lo. 2745, the applicant herein, omer of the lands above



described, proposes to change the place of use aJld point o~ diversion therefrom,

and without 1.oss of priority to irrigate a certain 0.6 acre in N.:l¼ sw¼ and 16.0

acres in Lot 3 (#; SW) or Sec. 19, • 39 S., R. 2 W., W.u., through the Gin Lin

Ditch from a point of diversion 1.ocated 1430 ft. N. and 1905 ft. W. fro the E.

#corner of Sec. 29, being within the !w NE; of Sec. 29, 7. 39 ., R. 2 W., .M.

(2) Te certificate recorded at Page 244791 Vol. 17, Stata Record of

Water Right Certificates, in the names of first national :Bank of Ashland & Arin

Richter, describes a right which includes the use of not to exceed 0.2l cubic foot

per second from Little Applegate River for irrigation of 0.6 acre in NE¼ SW¼ and

16.0 acres in Lot3 ( S±) of See. 29, 2. 39 S., R. 2., .M4., with a date of

priority of Nov. 12, 1929.

Water for the said right is diverted through the GinLin Ditch as described

above.

Ily application lo. 2746, the applicant herein, owner of the lands above

described, proposes to change the place of use and point of diversion therefrom, and

without loss of priority to irrigate a certain 8.2 acres in NW NE! and 8.4 acres in

SE; NW± or said Sec. 19, through the Upper Pillips Ditch as described above.

All persons interested are notified hereby that a hearing will be held

at the county courthouse at Medford, Oregon, on August 5, 1977, at 9:30 a.m. All

objections to the proposed cho.nge1 if aey there are, will be heard at said time

and place. Any and all objections shall be prepared in writing, one copy to be

served on Stuart V. Hinson, P.O. Box 579, Jacksonville, Oregon 97530, and one copy

filed with the Water Resources Department, Salem, Oregon 97310, together with a S10

filing fee, at least 10 days prior to the date set for hearing. IP NO OBJECTION IS

PILED, THE APPLICATIOII !MY BE APPROVED BY THE 'I/ATER RESOURCES DIRECTOR WITHOUT A

HEARING. Administrative rules pertaining to the .filing of a protest will be

furnished by the Water Reeourcea Department upon request.

Dated at Sale, Oregen, this 24th day of May , 1977,

JAMES E. SEXSO!l
Director

On July 22, 1977 a protest in the names of Everette J. Bostwick and
Jimmie F. Bostwick v1as filed in the office of the ~later Resources Director
through their attorney, Robert D. Heffernan, against approval of the pendinq
applications numbered 2745 and 2746.

On July 26, 1977 a protest in the names of Glen F. Wegner and Helen A.
Wegner and Ralph Richards and June Richards was filed in the office of the
ater Resources Di rector through their attorney, Thomas C. Howser, against
approval of the pending applications. ·

z/



Both protests allege that the protestants would be adversely affected
by approval of the pending applications.

Pursuant to the Director's Second Amended Notice of Hearina dated April
14, 1980, the matter of pending transfer applications numbered 2745 and 2746
and the protests against approval of the said applications was brought to
hearing in Medford, Oregon on dune 27, 1980, before James W. Carver, Jr., an
employee of the Water Resources Department, authorized to preside at the
hearing in behalf of the Water Resources Director.

At the beginning of the hearing, Robert D. Heffernan, Jr., Attorney at
Law, appeared in behalf of the protestants, Everette J. and Jimmie F. Bostwick,
and withdrew their protest against approval of the pending applications.

Protestants, Glen F. and Helen A. Wegner and Ralph and June Richards,
111ere present at the hearing and were represented by Thomas C. Howser, Attorney
at Law, of the firm of Cottle, Howser and Hampton of Ashland, Oregon. The
applicant, Stuart V. Hinson \•/as present and was represented by Larry C.
Hammack, Attorney at Law, Medford, Oregon.

Also at the beginning of the hearing, David and Anita Willard acting
through their attornay, Thomas C. Howser, sought to become parties to the
matter through joining in the protest by the Wegners and the Richards. Not
having filed a timely protest pursuant to ORS 540.520(3) and not having filed
a petition taxintxae pursuant to 0AR 137-03-005(2), David Williard and
Anita Willard do not have party status in this matter.

The location of the lands from which the 1857 priority water right is
proposed to be severed by change in place of use, and the portions thereof
now owned by the protestants herein and by the illiards are shown hy Figure l,
herein. The effect of the proposes transfers of water right would be to
change the priority for use of water on the lands now owned by the protestants
and the Willards, and others, from September 1, 1857 to November 12, 1929.

RULING ON MOTION

On June 23, 1980, Thomas C. Howser, actina in behalf of his clients
Glen F. Wegner, Helen A. Wegner, Ralph Richards, June/Pichards, David Willard
and Anita Willard, submitted to the Director a motion' to dismiss the proceeding
for approval of the pending applications as the same would affect the objectors.

The said motion is denied.

EVIOENTIARY RULINGS

Applicant offers as his exhibit "B" the original of transfer application
nymbered 2746 that was filed in the office of the State Engineer on December 18,
1972.

Applicant offers as his exhibit "C" the original of part "1" of transfer
application numbered 2745 that was filed in the office of the State Engineer on
December 18, 1972.

Applicant offers as his exhibit "D" the original of part "2" of transfer
application numbered 2745 that was filed in the office of the State Engineer on
December 18, 1972.
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Applicant offers as his exhibit "E" a packet containing origina~s of .
superseding copies of transfer applications numbered 2745 and 2746, which cop1es
were first received in the office of the State Engineer on July 16, 1973, toget er
with supporting maps, and a copy of a letter dated April 12, 1973 from the
office of the State Engineer to John E. Ferris, Attorney at Law, Medford,
Oregon.

Proptestants object to admission of the said exhibits into the record.

Testimony was received in regard to bow the superseding copies of
transfer applications numbered 2745 and 2746 conforn to or differ from the
original documents that were filed on December 18, 1972. Therefore, protestants'
objections are overruled. Applicant's exhibits "B", "C", "D" and "E" are
received into the record of this proceeding.

FINDINGS

At the time water right transfer applications numbered 2745 and 2746
were filed in the office of the State Engineer Mr. Stuart V. Hinson, applicant,
was the owner of record of all of the real property that would be directly
affected by the proposed changes in place of use and ints of diversion of
waters of the Little Applegate River, as describe herein~above .

/The subject real property now owned by Ralph and dune Richards was
conveyed from Stuart V. Hinson to Edward M. Lewis and Rachel Lewis by a
warranty deed dared September 5, 1974. (Applicant's exhibit "G") The said
real property was conveyed from Edvard M. Lewis and Rachel Lewis to Ralph J.
Richards and dune L. Richards by a warranty deed dated January 18, 1977.
(Applicant's exhibit "L") Both deeds were silent as to water rights.

Mr. Lewis testified that when they purchased the subject property
from Mr. Hinson(th@t they would enjoy 1957 priority water rights on certain lands
served from the 'tower Phillips Ditch and 1929 priority water rights on certain
lands served from the Upper Phillips Ditch, and that he convey this same
information to Mr. Richards prior to his sale of the property to the Richards.

Mr. Richards testified that in addition to a conversation with Mr. Lewis
regarding water rights. prior to purchase of the subject property, he inquired
of the watermaster, Mr. David Hendrix, who told him what the water rights of
record were for the property and informed him that there was a "transfer in
the works".

The subject real property now owned by David and Anita Willard was
conveyed from Stuart V. Hinson to Robert Start by a special warranty deed
dated 1'1ay 5, 1977. (Applicant's exhibit "I") The said real property was conveyed
from Robert Start to David A. Willard and Anita C. Willard by a warranty deed
dated November 9, 1977. (Applicant's exhibit "W") Both deeds were silent as
to the subject water rights.

Mr. Start testified that his understandina of the water rights he would
enjoy through the Upper and Lower Phillips Ditches was the same as that
testified to by Mr. Lewis. No evidenced was adduced as to whether there was
any communication between Mr. Start and Mr. and/or Mrs. Willard in regard to
the subject water rights.

s



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN TI-IE MATTER OF THE APPLICATIONS )
OF STUART V. HINSON FOR APPROVAL )
OF CHANGES IN PLACE OF USE G POINT )
OF DIVERSION OF WATER FROM LITTLE )
APPLEGATE RIVER )

SECOND AMENDED
NOTICE OF
HEARING

TO: Stuart V. Hinson
c/o Larry C. Hammack
Attorney at Law
220 Laurel
Medford, Oregon 97501

Everett J. & Jimmie F. Bostwick
*c/o Robert D. Heffernan, Jr.
Heffernan & Fowler
P.O. Box 1746
Medford, Oregon 97501

Glen F. & Helen A. Wegner
and Ralph & June Richards

c/o Thomas C. Howser
Cottle, Howser Hampton
P.O. Box 627
Ashland, Oregon 97520

David C. Hendrix
atermaster, District 13
Jackson County Courthouse
Medford, Oregon 97501

Notice is given hereby that concurrent hearings in the matters of water
right transfer applications Nos. 2745 and 2746, in the name of Stuart V. Hinson,
for approval of changes in place of use and point of diversion of water under
rights described by the certificates recorded at page 24479, Volume 17, and page
38773, Volume 30, State Record of Water Right Certificates, as set forth in the
notice published in the Medford Mail Tribune newspaper in the issues of June 10,
17 and 24, 1977, and protests in the names of Everett J. Bostwick and Jimmie F.
Bostwick, and in the names of Glen F. Wegner, Helen A. Wegner, Ralph Richards and
June Richards against approval of said applications, have been rescheduled to be
held before James W. Carver, Jr., an employee of the Water Resources Department,
authorized to preside in behalf of the Water Resources Director, commencing at
10:00 a.m. on Friday, June 27, 1980, in Conference Room 106-107 in the Jackson
County Justice Building, Medford, Oregon.

Attached is information material on the procedures, right of represen
tation and other rights of parties relating to the conduct of the hearing as
required under ORS 183.413(2).

Dated at Salem, Oregon this 14th day of April, 1980.

James E. Sexson
Director +

CERTIFIED MAIL, RRR
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f os 183.413 (2)

CONTESTED CASE HEARINGS

The matter set for hearing by the accompanying notice is defined by Oregon law
as a "contested case" so the procedures for conducting the hearing are established
by the Administrative Procedures Act (ORS Chapter 183) and certain Oregon Administra
tive Rules adopted by the Water Resources Director, which rules are OAR 137-03-000
to 137-03-080 (Attorney General's Model Rules) and 0AR 690-01-005, 690-1-040 and
690-01-045.

The purpose of the hearing is to allow each party (persons directly affected by
the decision to be made by the Water Resources Director) the opportunity to put into
the record of the hearing, first-hand knowledge of witnesses, records, documents
and/or objects that will make the truth of the matter being heard known to the Water
Resources Director. Under the laws governing the matter, only information and facts
that are part of the record can be considered by the Water Resources Director in
reaching his decision.

Each party should approach the hearing prepared to present the testimony of
witnesses, the party's own testimony, and other evidence that will fully support
that party's position on the matter being heard.

The hearing will be conducted by a presiding officer who is an employee of the
Water Resources Director, unless otherwise identified at the beginning of the hearing.

The pattern of conduct of the hearing is similar to that of a court of law, but
not quite as formal. All witnesses must take an oath to "tell the truth" before
testifying; and all testimony will be recorded for later consideration by the Water
Resources Director.

At the discretion of the presiding officer, the order of presenting evidence
will be as follows:

(1) Statement and evidence of party:
(a) Protesting application for water right permit (0RS 537.180); or
(b) Applying for water right transfer (0RS 540.530); or
(c) Seeking cancellation of a perfected water right (ORS 540.641(2));

or
(d) Seeking water right certificate on which a protest has been filed

(0RS 537.260(3)); or
(e) Department, in hearing on license of Water Well Contractor or

Drilling Machine Operator (0RS 537.747, 537.756).

(2) Statement and evidence of parties in opposition to claim or position
asserted in (1).

(3) Rebuttal testimony.

Any party may request a necessary recess during the course of the hearing.
Also, if it appears that some or all of the matters in dispute might be settled by
an agreement between the parties, the hearing may be recessed for that purpose.

Each party has the right to present witnesses and to question them to bring out
what the witness knows, first hand, about the matter being heard. Each party also
has the right to question the other party's witnesses in regard to matters the
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witness has already testified about. The presiding officer, authorized to represent
the Director as a finder of fact, has the authority to present witnesses and to
question witnesses presented by any party.

A party may subpoena Witnesses. The Water Resources Director will prepare and
issue subpoenas to the requesting party upon a showing of general relevance and
reasonable scope of the evidence sought. Service of the subpoena upon the intended
witness, together with payment of witness and mileage fees to that witness, is the
responsibility of the requesting party.

There are four kinds of evidence which are admissible:

(1) Knowledge of the agency. The agency may take "official notice" of con
clusions developed as a result of its intensive experience in their specialized
field of activity. This includes technical or scientific facts. A party will be
informed at the hearing should the agency take 'official notice' of any fact and you
will be given the opportunity to contest the facts so noticed.

(2) Testimony of witnesses. This includes your own testimony.

(3) Writings. This includes letters, maps, diagrams and other written material.

(4) Other material objects presented to the senses. This has reference to
experiments and demonstrations to prove a fact.

Objections to the admissibility of evidence may be made generally on one of the
following grounds:

(1) Incompetency. Lack of originality or of some defect in the witness, the
document or the nature of the evidence itself.

(2) Irrelevant. The evidence has no tendency to prove or disprove any issue
involved.

(3) Immaterial. The evidence is offered to prove a proposition which is not a
matter in issue.

(4) Unduly Repetitious. The evidence is merely repetitive of what has already
been offered and admitted.

ORS 185.450(1) provides in part that:

'Evidence of a type commonly relied upon by reasonably prudent
persons in the conduct of their serious affairs shall be admissible."

The above provision in the statute, if applicable, will prevail over objections
to the admissibility of evidence. In reaching a decision, the agency will only
consider evidence which has been admitted.

Unless a witness is established on the record as an expert in the kind of
matter he is testifying about, the opposing party has the right to object to testi
mnony that is not the first-hand knowledge of the witness.



Any party has the choice to obtain the services of an attorney at law to act in
the party's behalf at the hearing. The attorney would act particularly in the
questioning of witnesses and in objecting to wrong kinds of evidence becoming part
of the hearing record.

A party may request a recess during the course of the hearing to obtain ser
vices of legal counsel. Also, at the end of the hearing, a party may request an
adjournment and reopening of the hearing at a later date to present additional
evidence. The requesting party should not expect approval of such requests without
having shown good and sufficient cause. For example, why the matter was beyond his
reasonable control prior to the hearing.

A decision on the matter being heard will NOT be reached at the hearing. The
decision will be given in the form of an administrative final order by the later
Resources Director, after the Director has fully considered the record. A copy of
the order will be served on each party and, if applicable, the party's attorney of
record.

A party may file a petition with the Water Resources Director for rehearing or
for reconsideration of the Director's order. The petition must be filed within 30
days of the date of service of the order upon that party, and must set forth the
specific grounds for requesting the rehearing or reconsideration. The Director may
grant or deny the request, or not act on the petition. If the petition is not acted
on by the Director, it is deemed denied on the 60th day following the date it was
filed. If the petition is granted, an amended order will be issued by the Director
to take the place of the previous order which was the subject of the petition.

Any party has the right to appeal the Director's final order to the Oregon
Court of Appeals, regardless of whether a petition for rehearing or reconsideration
is filed by that party. The appeal must be handled by an attorney at law, and is
taken by the filing of a petition with the Court of Appeals for a judicial review on
the record of the matter. The petition to the Court of Appeals must be filed within
60 days from the date of service of a copy of the Director's final order on that
party, or, if rehearing or reconsideration was requested of the Director, the
petition must be filed with the Court within 60 days from the date such request was
denied or deemed denied.

The law requires that during the hearing a word-for-word oral, written or
mechanical record be made of all motions, rulings and testimony. In contested case
hearings before the Water Resources Director, the required word-for-word record is
usually made in the form of a magnetic tape recording. If the Director's final
order is appealed to the Court of Appeals, the Director must prepare for the Court a
written word-for-word transcript of the tape recording, in which case copies of the
written transcript are also furnished to the parties to the appeal.

Except when an order is appealed to the Court of Appeals, a word-for-word
written transcript of the tape recording is not usually prepared unless the party
who wants it is willing to pay the cost of making the transcript. Any party may
obtain a duplicate copy of the tape recording of the hearing by paying the cost of
making the duplicate copy.
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NOTICE OP WATER RIGHT THA!iSFER Al'PLICATIO!IS NOS. 2745 and 2746

Notice is given hereby that two applications have been filed in the office

of the Water Resources Director by Stuart V. Hinson for approval. of changes in

place of use and point of diversion from Little Applegate River.

(a) Te certificate recorded at Page 38773, Vol. 30, State Record of

Water Right Certificates, in the name of A.S. Kleinhal!llner, describes a right which

includes the use of not to exceed 0.4l cubic foot per second from Little Applegate

River for irrigation of 8.4 acres in SE¼ NI\'¼, 2.0 acres in i<E¼ sw¼ and 6.0 acres in

NII¼ SE¼ of Sec. 19, • 39 5., R. 2., .M., with a date of priority of Sept. 1, 1857.

Water for the said right is diverted through th.e Upper & Lower Fhillips

Ditches from points located (1) 6o ft. S. and 9 ft. w., (2) 215 ft. S. and 790 ft.

W. from the N. ¼corner of Sec. 29, both being within the l/E¼ h"I\'¼ of Sec. 29, T. 39 S.,

R. 2 W., W..
By application No. 2745, the applicant herein, ower of the lands above

described, proposes to change the place of use and point o~ diversion therefrom,

and without loss of priority to irrigate a certain o.6 acre in NE¼ sw¼ and 16.0

acres in Lot 3 (NW¼ Sl'/t) of Sec. 19, T. 39 S., R. 2 ., .Mu., through the Gin Lin

Ditch from a point of diversion located 1430 ft. N. and 1905 ft. 'W. from tho E.

corner of Sec. 29, being within the N± NE; of Sec. 29, T. 39 S., R. 2 ., .M.

(2) Te certi.ficate recorded at Pago 24479, Vol. 17, State Record of

Water Right Certificates, in the names of First lfational Bank of Ashland & Armin

Richter, describes a right which includes the use of not to exceed 0.21 cubic foot

per second from Little Applegate River for irrigation of 0.6 acre in tlE¼ sw¼ and

16.0 acres in Lot 3 (NW¼ SVI¼) of See. 19, T. 39 S., R. 2 IV., W.M., with a date of

priority of Nov. 12, 1929.

Water for the said right is diverted through the GinLin Ditch as described

By application No. 2746, the applicant herein, owner of the lands above

described, proposes to change the place of use and point of diversion therefrom, and

Without loss of priority to irrigate a certain 8.2 acres in llW¼ NE¼ and 8.4 acres in

SE¼ NII'¼ of said Sec. 19, through the Upper Phillips Ditch as described above.

All persons interested are notified hereby that a hearing will be held

at the county courthouse at Medford, Oregon, on August 5, 1977, at 9:30 a.m. All

objections to the proposed change, if any there are, will be heard at said time

and place. Any and all objections shall be prepared in writing, one copy to be

served on Stuart V. Hinson, P .o. Box 579, Jacksonville, Oregon 97530, and one copy

filed With the Water Resources Department, Salem, Oregon 97310, together with a SlO

filing fee, at least l0 days prior to the date set for hearing. IF 110 OBJECTION IS

PILED, THE APPLICATION MAY BE APPROVED BY THE WATER RESOURCES DIRECTOR WITHOUT A

HEARING. Administrative rules pertaining to the filing or a protest will be

furnished by the Wat-er Resources Department upon request.

Dated at Salem, Oregen, this 24th day or May, 1977.

JAMES E. SEXSON
Director

te
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all steps required to nppl)· the water to n the stGtte provided for applications for
beneflelnl .use, nncl to purrect I.he llroposed water rights being flied ln a simJlnr man
appropriation. It the nppllcnllon Is rc(usetl, nor as provlded in the statute of thisthe nfplieant shall take no steps toward tho . · "
construclion or the propoxed work or the slate. The court held that the vidence
dh·crslon nntl uso or wntor st;i, Joni: nl! BUoh wn.~ conclusive that nel t.her of the appli
rcfusn1 sl1n11 co11tlnuc In Corce. cants had, at any lime subsequent to

Sectiou 5728, as nrneuded by chapter the date of the issuance of the permit by
87, General Laws of 1927, provides: the State Engineer, even attempted to
"Upon it I.icing mnclo to appear to tho comply with the conditions therein con

sallsfnctlon ot the stntc eni;lnoer that uny talued. At page 1076 the court says:npprop,·lnt Ion hos been perfected 111 nccor- .
dance with the nroYi8ions or this act. It shall "• •· • A water rht claim Is not
be tho duty or tho state cni;lncer to lssuo to'water right. A w11lcr rl,:ht claim Is n dcclnrn
Lhe 01>pliront a ccrtlficnlc or the same char- tion ot intentlon, mtde In n wrltton Corm
nctcr ns that tlc~crlbod In Nccllon 57H, Ore- 1wc~orlUcd b.1· nt11tute, to 1:h•c oubllc notice
!,On f,nws. S111,1 ccrtlflc:1to shnll bo rccortlcd oc Intention to create wnter rlhts ldentlcnl
nnd lrmrnmlllcd to 1ho n111>llcunt n11 provided with tl,•scrlptlon11 slnle<l In tho wrllfni:. com
In Mid l;('clfon. lllghl!, to tho USO or Waler Ult)ll )y rcf<!rrod lo II R n water rirht. Although
ncct11lrr1I under the pro\'lslons or thl!I uct. ns tilt'~· nrc 1101, wntcr right t'lnlma hnvo become
sot forU1 fn nny such rcrll(lc:ate, shnll con- c:onunonly rci::nnlatf n:t being the sme thin;
tlnuc In tho owner tharcor so long nu such 11>1 wntnr rfi:ht11. One fe IL mere dccln.rntlon
wntcr 1thnll be npr,llcd to n Ucncflclr\l URe or lntc•nllon to rente n water right which
un,1~,. nnrl In nc;cordnnco with the terms of my never be nnythlnc- more than nn lntcn
salrl c~rt!Clcntc. • • •." tlun. By u l'Ompllunco with conditions or theS"C''l 57• ., 0 00 L "'S 1 rovld"~ 11c1·11111. tho wnter rli;ht clnlrn then becomes a-. • on ·•'•, reg a.. , J = water right."
for the issuance of a certificate setting
forth, among other things, the priority At page 1077 the court says:
of the date, extent and.purpose of n water '"J'l10 grnnllni: by .tho eLntc engineer or n
ri"'ht Pl.!rn,fl for the rir:hit to 110c the wntcrn or this
o · 111t1tc, In nn,1 nc llHclr secure" to U10 llPJlllcantSection 5729, Oregon Laws, provides: no rlphit to tho use of the waters npplled for
,. . In 1ml<1 111:nnlt. unlcSH lhcrc be a 11ubst.nnllnlT'he riht RCCJnlrcd b}· 1111ch npprnprlrtllon c:omi,llancc with t-1tch u.nrl c,•.:-ry pro,•lslon or

shnll ,Inti, from the rlllng or the npnllcntlon Litt• 11i11tutc rnlnllnH to or In any lnourner
In tho offlcc o( thu tJtntc cnglucer." arrccllng the Iunee of 11uch permit nnd a
'l'he terrn "water right," is defined in fulrllment or tho contllllons nnd lfn1ltnllons

Wlel Water Rights Third Edition page thoroln, liut n complinnee with the con<1111ons
, , • rinrt llmltal101111 1>rCJ1crlbc(I In such permit304, as follows: lnltfntcs a rli:ht to tho use or the wnter In

"A water-right of npJlroprlntlon IR rcnl lit<' 111lr>lh:nnt, nnd said right then becomes
estnic. h1dcpcnt.f<-nt or the ditch for cnrrylng vented one nd dates bacic to the Issunncethe water, ,uni lndoncndcnl or nlaco or \ltJO or l!llld uennlt.

• or mode of e11Joyh1cnt. whorcby Uic nppro- Th th
prlntor Is gruntc,l by tho govt'rnmcnt the e purpose of e Legislature in en-
exclusl\"e use or tho water nnywherc so long acting said cbapter 287, General Laws
as he applies it to any buucffclnl purpose: of Oregon 1929 was to close certainnnd It I~ :in lncorporca.l herodltu.mcnt, HOfcly LI f, ti '
usufructunry. not conrcrrlng ownership In the por ons o1 he Rogue rlvor from the ap
corpus of the wnter or In !110 chonncl oC proprlatlon of water, and to prevent the
i1rn Nt,·otorn.'' . con.:,tructiou of any dams or other hy-
The question arises as to whether or draulle struchlres in the channel of that

not a water right is created by merely portion of the Rogue river covered by
filmg an application for such water rlgltt the act, which would Interfere with the
with the State Engineer, where no ac- free passage, either up or down the
tion has been taken on the application by stream, of mlgratory fish. At the time
the Slate Engineer. this act_ was passed by the Legislature,
It will be noted thnt our statute pro- the appltcntlons In question were pending

vides that after lhe application has been before the Slate Engloeer, and undoubt
approved the applicant is authorized to edly tho Legislature had knowledge of
proceed with the construction of the these applications In enacting this stat
necessary work and to take au steps re- ute. To hold that these applications tnay
quired to apply the water to a beneficial be perfected and the applicants may
use to perfect the proposed approprina. construct the dnm proposed in these ap
tion; (see section 5724, Oregon Laws) plieatlons, would defeat the purpose of
aotl that upon it appe.arlog to tlte satls- said chapter 287. .
faction of the State Engineer that any It ls my opinion that the reasonin of
appropriation has been perfected in ac- the supreme court of Idaho in Wast3ng
cordance with the provisions of the act ton State Sugnr Company v. Goodrich
it s?all be tbe duty of tho State Engineer supra, ls applicable to our statute and
to issue to ~h<: o.ppllcant a certificate, that the applicants discussed in 'your
gwmg the priority of the date, extent and letter merely have a water right claim
p~rpose of the water right. (See sections pending with lite State Engineer. This
5728 and 5744, Oregon Laws, as claim is not awater right. A water rlgltt
amended.) does not come lnto existence until the
In Wnsblngton State Sugar Company application bas been approved and the

v. Goodrich et al., (Idaho) 147 Pac. 1073, applicaut has, subject to such approval,
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554 . . n 1929 It is my understanding that no
A person appeaUng from _a c~nv1et:o acti~n bas been taken by your depart

iJt a municipnl court for v10lati~n g t~ ment relative to allowing any of these
cit orcllnance can not be require lications. You ask whether or notp:,}a fee for filing a transcr1pt on ap11eal. ~fse applications should be denied on

June 7, 1930. account of the provisions of said chapterHon. Ross Farnham, 287.
District Attorney. Said chapter 287 reads as follows:

Dear Sir: In your letter of June 3 " ectlon 1 Subject to such wa\er rights
you sate uat toe.soarer t th,"2,%2,{ ? Selie ii,jg@j?$ iii'ik.{5;
1end, Oregon, authorizes_appeal,"";[ij_iiif if ,}" {" GGi is Gr
convictions in the municipa l' court %"[%!!2"};' {a""n' 'ii'·"syjoi $i.
ask.toa4pad a» to weugz,,g,7"pl4ii±jya:,#ijj; ii% ".2%
party appealing from CODHC . lameuc mcrl ,Ln nw·u, tho l?ucltlc occnn,

;EE; #7: £.3£%%I£.a£ z."ff@&±j$sst$#
county clerk tor tung a transcript {jj;;;/"/!a.G@'#iii rr
art. , 1%"1.if±,±pi;jhjki!' i";Chapter 196 Laws of 1929, prnv1des. preve111 Lite appfroprlntl1(?i'\1~:-~.c~~1~nms.

' b nvlctocl or tl1c W'Lters o uuy n" · '
1
r any·yen@ver any person_ pg!!_";"""i&] '·Sci'isiiti'ii@iy/!',{" $,,g, %h2 ht_ail.ri, i±pi @rzpfjjjj{%!"".2±. "1.%.IE%31."$"i±;""j».,ili.jj;: ii"ii.j±±i±±±i± j.ii

or@aye._gt_g_ c!!!". iir-[id iior±i;7._±9,y$;{%%%"!"±i
prnhll>lla 11ppcals rrom suc,.1 ht or" npp~nl to rang,, l CllNl. "\Vlllnmellc meirlul'licc with the

1,pay:.g,"};"" s?or@ii]ujy; 'jjii;{%."n#"s ti id»..3h.if±%j±;:,iii %i"fl#ij;; jtr"ii."i
now obtims from "!',{{j, pl shall be]migratory ftsh.
ot,0wot_t@y_,"";";" Gk iriaiier_s] q is provided in section 1 of chapter
$;g23,2$%!'," i" sris iril5 i'sri±ii to appropriate wit@r
kl"Gs" , [in certain portions or the fogue river

Secllon 2508, ct seq., p1·ovides ~he p1 o~ is withdrawn, subject to such water
ccdure for taking appeals from Jusli~: ri,..hts as were in existence at the time
courts and I am not aware of any s • of° taking effect of this act. The ques
utor authority in this stnte ~vl~creby tion a.rises us to whether or not. any
a irtv appealing from a conviction in waler rights exist by virtue of either
n }usticcs' court is compelled to pay a of the six appi!cations discussed in your
fee for filing a transcript on appeal.. t letter.
Upon the principle that a defend~~ All six applications arc for the appro-

whose freedom is In jeopardy has e Jriation· of water within that porlion of
constitutional right of ·every leg1ti';1~~~ lhc Rogue river withdrawn from appro
defenso without being_f?rcotht~ -~~ fe~ printlon, under the provisions of said
same, .r am of the opinion a cha, ter 287. Four of the applications are
In question cnn not be collcc~ed. - for ihe appropriation of water for power:

I.H.YAN"\\LNh.LE. . g and manufacturing purposes,
Atrnrncy,Gencrnl. rnmm . . N 11854. is for the con-Dy Arch MacDonnhl. Asslstnnt. one, appltcat100 o. :Jtl, ·l age of a

slruction of a dam for he s.or -
ieht is not creatctl hy ml'rcly certain quantity of water for the develop

a.".i%Si@.ii,kif?ijliii!jS@jjjj,jjj;·j:#;
with the State Engineer. where ~o :1c- is fo1· the appropriatio' , e river
on, as, vrcg tut«@en so ts art«atom4Gui ty ,yi'$_;2?" !u, id""2... es pf.fzz pi#f"j%#
t; t Eeineer ut the time of the cnuc • of the applications are ..

~i;niur\.!11. ;i87, L. 1029, may not now be which are exempted from the provisions
r ctccl uod the appllcnnts may not of said chapter 287.

pc~sirnct the <lum proposcu lbcr('ln. Sections 5721 to 57'!0, Or~~on ½awS,
co June 7, 1930. as ameuded provide for the filiog O apf-

. . j ropriatin00 water oMr. Rhea Luper, plical1ons or app ·ts for the con
Slate Engineer. the state, and for permit ., i« 1ade

Dear, sir: I your tetter ot,May 27 y8/ruction of reservoirs,p,p%;%N;;"Z
state.at here are s@pp{g;/or is,9pg;",g; $".
· •ts to appropriate water trom e applications Y d
~~~~ river, which are on file in your Section 5724, Oregon Laws, prov! es
offfce. Two of these were filed August 2, that if the application is approved,
926. nd four on November 25, 1927, all .. , • • the nppllcnnl shnll be nuthorl,:ctl.kssis ii ijj.::s.±iri.sh:ii cc:of chapter 287, Gener a\ ' s 1
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taken at least some steps to apply the Education to provide for retirement
water to the beneficial use authorized by funds or annuities for members of the
the Sta.le Engineer. This has not been faculty of the University of Oregon. I
done, and It is my opinion that it can call your attention to the case of Min
not now be done, under the provisions of ncsota ex rel. v. Rogers, 87 Minn. 130,
said chapter 287. 91 N. W. 430, 58 L. R. A. 663, 665, cited
The applications mentioned in your and quoted from in said opinion, which

letter should be denied. case- involved the validity of the action or
I.H. VANWINKLE. the Board of Education of the city of

Attorn_ey-Oeneral. Minneapolis in adopting certain rules and
ByMll<:s Ii. :l.{ch.cr. Assistant. regulations which provided that a portion

of the salaries of all teachers employed
Th_e Iloard of Library Tru.stces of. any by the board should be deducted and

city m Oregon has no authority under e;,.:- paid into a fund for the purpose of an-
1.stlng laws to establish a retirement plan nulties for teachers becoming incapac
und disability pension system for em- itated by reason of long service. It was
ployes, such system to be paid for jointly held that the act of the board in provld-
by the employes nnd the llhrnry. Ing for and exacting by contract such

June 9, 1930. percentage of salaries was not autbor-
Oregon Stale Library. ized by law and was void.

· Gentlemen: I have your letter of May . It is my opinion that there is nothing
31 in which you request my opinion upon/in the statute relating to the establish
the following question: [ment and maintenance of free public

.. !-fnn ri Ucmnl of Llbrnry •rrustces In any libraries in incorporated cities in the state
city a( Orei:on tho authority under cxlsLlni;: of Oregon to penmt tt pubhc library
lnws to ctablish a retirement plan and disa- board to deduct or retain any portion of
bility penlon system for cmployeg, such a the salary of an employe of such librarv
ystem to be pld for jointly by the em- : -·ploycH 111111 lilt• Jlhrri.ry. and 1Ldmlnlstcrcd by for the purpose of establishing or main
thn Donni oC TniHLCt•s dlrccth· or through to.lnlng a retirement fund or disability.""3"}"E} wIth a commercial Insurance com-[pension for employes.y Under the rule, as stated In the Minne-

Section .l-197, 01egon Laws (Supp. sota case above mentioned If the public
1927, p. 569), provides: library board should draw a warrant for
"Any county or tncorporatecl city shall a less amount than the full amount of an

htwc tho power to ostnbllsh. equip nnd main- I , al d d ·taln n frc:u 1►11llllc: llhrnry, 01· mrLlnt,dn and cmp 0:l(e S S ary, e uctmg or retaining
pm9rt nny free pnllllc llllrary o.lron<lr cstn.b- IL portion for the purpose of establishing
lls tcd therein, and to contract with existing or maintaining a retirement or disability
$%.2%.11!".": .2:/ion@..die my se i6@vied or re«is4
Cor their tnlmhltnnt>1 rrsldlng within their would never leave the treasury and w9uld
respeetuve territorial,_limits, to Ieyy _annually/remain public money; therefore, the pub
·1111 cn\lRI) tn l.l< collcctcct. ns othct i:;enc11•1 lie Ubrary boa.rd would have DO authoritytaxes are collected, n tax upon enech dollar ± , '

of the sese«d vlwe of the taxable property Lo divert it from the uses mentioned in
or such county 01· clly to nrov,,1., a llbrury said section 5497, Oregon Laws, as
runcl, whh:h rund ><hnll bo 1«,Pl scpnrnto l'rom amended which specifically enumerates
other money of the county or city, to be used ' :.± ,

cxctusl\'clv to 111nl11rntn such 111.)rarr, and the pw·poses for which the library fund
throul(h llbrnry honnls to purchase real cs- may be expended.
Into tt1lll bullet b11ll1lln,;s the:rcon necessary I II VANWINKLE
for properly hOusln,;- and tn!llntnl11l11,-; such . . Allorney-Genornl
librarle, _AI eh money so appropriated or By Gree E. Smith, Assistant.
collectNl from lR:<CR so ]eled shall be placed "
In a separate fund to be known as the 'public
library fund' and shall be disbursed only A certain insurance policy entitled
upon the order or tho public llbror)· bonrd "Special \Vool Growers Polley" is u. fire
or such co1111tr or cit)' ns hcreln1tClcr pro- lnsu 1U1ce poll . t I 1·,·ltlcd : • • •." ,· ... r C), no a mar ne po icy.

Section 5501, Oregon Laws (Supp. June 10, 1930.
10927, p. 671), enumerates the powers and Mr. Clare A. Lee,
duties of the Public Library Board, but Insurance Commissioner.
no power is granted to such board to Dear Sir: · I am in receipt of your
use any portion of the library fund for favor of the 19th ultimo, enclosing a
the purpose of establishing a retirement sample copy of insurance policy entitled,
or disability fund for employes of such "Special Wool Growers PoUcy," also an
library. explanatory letter of the points involved
A similar question was discussed inmy in said policy from the Pacific depart

opinion to Mr. L. H. Johnson, secretary ment of the Commercial Union Assur
Board of Regents, University of Oregon, ance Company, Ltd., of London, England,
dated May 23, 1929, a copy of which I at 315 Montgomery Street, San Fran
herewith enclose, relative to the powers cisco, California.
of the Boa.rd of Regents of the Univer- Your letter states that the policy
slty of Oregon, or the Board of Higher closely borders on certain laws relating

I

to marine insurance, as contained in sub- page 76; or it is a contract by which
division 2 (a), section 6337, Oregon Laws, for a consideration stipulated to be paid
or section 1, 18 or 19, chapter 354, Gen- by one Interested in a sblp, freight or
era! Laws of Oregon, 1921. [cargo, subject to marine risks, another
My opinion is requested as to whether undertakes to indemnify him against

or not the form as submitted coostilutes some or nil of those risks during a cer
a marine policy or a fire insuro.nce policy. tain period or voyage: Matheson v.
The form provides for coverage on bags Equitable Marine Insurance Co., 118

of wool while at or in transit from shear- l\Iass. 211; and for other definitions of
ing plant or corral to points and/or places the same subject, see footnote to section
and/or locations within the limits of Con- 5, page 76, Volume l, Joyce on Insurance.
tinental United States (exclusive of Arnold says that the contract of ma
Alaska), Dominion of' Canada or Ne- rine insurance, in short, is nothing but a
foundland, against loss or damage, and contract or indemnity against the risk
quoting from paragraph 6 of Ute enclosed of loss by sea perils: Arnold on Marine
letter, we read: Insurance, section 5, volume 1. And In
"G. 'The contmct covers tho 111umrus oc seclioo 6 of the same reference the author

fire, lli;htnlni,. cloud\Jurlil. tlootl, thcrt. oolll- says:
sion, upet or overturning of the transportl «r, 'vehicle, collapse of brides, strandl, sink-p 'lwo thins re minly essentll to every
in, burning;- nd col lis ion of vex±els und/yr[Vonret of mrine insurance ;
cruft with nbstnce other thnn water--all l. ,\u l11tcrCJ1t ht tho subjcct-nmtlcr ln-
covc1"1i;cs ·with the exception of tho first two dured.mentioned permitted to be covered by mrlne] "2. Exposure of that Interest to risk of
companies only. See pare I, sectlon 5 (2jj [loss or detriment by en perils.'
M llto lnsurnnco I.aw~ of the State ot Ore- It Is of interest to note the provisions
Ron, 1929." /of the California statutes affecting ma

Subdivision 2, section 6337, Oregontine insurance, in view of the fact that
Laws, provides: . the enclosed Jetter bas come from that
"A company nmy be licensed to ma.kc nny state

or nll Insurance 1111<1 relnsumnco comprl11od .,,_ ·
In nny 0110 or the, !ollowlng numbered oub- .::iectlon 2065 or the California Civil
cl.l,vlslonij: Code defines marine Insurance as:
"Flr11(. Fire nntl l'l'fnrlne I1rnurnnce. (n) On .. , 1 . ,property and rents and use nd occupancy, 'An lnturnnee uaint risks connected with
int loss _or damnge by fire, lihitnin,-'[viratlon to which a hip, cro, freightnge,

tem(lcKt Clood c·1rthq11u.J-c hnll rrost suow profits or other lnsurnblo lntc.rc,n In movo.bloexplosion (other in_explosion _of' &{[Property_my, be exposed _during a certain
bo lcrs or brcnlmgc of flywheels), lenknae of voyage or n !lxed l)Or!od oC time."
sprlnl1ler8 or olh<!r nppnrntus o,rcctctl tor ox- It Is to be observed that while our
tlngulshlng [lt•ott, t\ntl on Huch llPllfll'ILlus . t t t d fl ·ni.;nlttsl nccldcntr,1 Injury: 011 nutomobllc» own slaute te! ining marine Insurance ls
auinst loss or dme from colllslon or taken word for word from section 1 of
theft, nntl n{;nlnst llabllity or tho owner or the Marine Insurance Act 1906 (G Edw
!{}."""rs o roers caved vs isl7 c. ), it does not vary in its effect
·VeNsels nnd Common Cnrrlorn. (I>) On from that of the California statute above

,·c:uicls, cars. Ol)jl other vohlclc!f, rro111ht, set fortll, as both refer to classes of
go(l(lH, mo,rnys, c!Cccts, nnd monoy Iott nod on •· ks h· , bj tbottomry nd respondentla uuinst ' 1o .(Tis] which are sul jecl to marine losses,
dames from the f)arlls of the sen nd other or incidental to perils of the sea.
perils Insured nalnst by marine lnsurn.ncc. Subdivision 3, section 594 of the Po-
lncluctlni; lh<: rl!Jlcs of inlnml nu\'li;nllon nntl litical Code of Callfo i · '1 d ·thtr:tnsportnllon." rn a, tnc u cs Wl -
y wil in the meaning of marine insurance every
ou I observe that the foregoing'insurance connected with ri risk

major subdivision groups together two nd ·i 1 . : • mat ne s s,
distinct subjects of Insurance viz (1) - rs <S of transpo1 to.tlon and naviga
fire and (2) marine and that'the ~inor tlon, Including the risks of lake, river and
subdivision (b) relates specifically to Inland transportation and navigation.
marine insurance. Section 19, chapter 354, General Laws

Section 18, chapter 354, General Laws or Oregon, 1921, provides In part that:
of Oregon, 1921, defines marine insur- "1. A contract of mnrine Insurance may,
ance as: /by it express terms, or by use of trade

· be extended so tis to protect the assured
"A contract of marine insurance Is n con- n1,'111nst l0S11c11 on Inland waters or on any

tr:tct whereby the Insurer undertakes to In• Jund risk which mny be lncltlcntnl to nn·y
dcmntry the n,murcd. In mnnnor and to tho 11C(l voyni;c. • • •"
extent thereby reed, a;ainst mrine loses' £that la to SO:y, th'o losses lnchlcmt to mrin&, While the California statute may be
adventure." . capable of a different construction, the
Marine insurance is a contractwhereby[statute of this state is explicit in re

one for consideration agrees to indemnify quinng the risk to be incidental to any
another for loss or damage on a certain sea voyage.
interest subject to marine risks by cer- S_ection 20, chapter 354, General Laws
tain perils of the sea, or specified cas- of Oregon, 1921, provides:
ualty during a voyage or a fixed period: ''.l. Subject lo tho pro,·lslona oc this not
Joyce on Insurance, Vol. 1, section 5 ever)' lnwru1 mnrlno ndvenlure mny be the• trubJect oC o. contract oC marine Insurance.



2. 'frnusfcr of rights to use water for irrigation, seo note in 65
L. R. A. 407.
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From Baker: GUSTA ANDERSON, Judge.
In Banc.
The plaintiffs in this case are Herman C. Haney

and John E. Astner. The defendants are Neace
Stark Company a corporation; State Water Board
of Oregon; Percy A. Cupper, State Engineer; George
T. Cochran, member of the State Water Board; Rhen
Luper, Assistant State Engineer, and Loy M. Turner,
Water-master.
The plaintiffs filed their complaint in the Circuit

Court of the State of Oregon for Baker County, and
averred that they were the owners of certain lands
situate in Baker County, Oregon, arid in nature and
susceptible of irrigation, and that such lands, with
sufficient water to irrigate the same and for the grow
ing of crops thereon, would produce large crops of
hay, grain, vegetables and other products. The
pleadings contain a description of the lands.
It is averred by plaintiffs that on .April 19, 1910,

the predecessors in interest of plaintiffs .filed with

a decree of dismissal shall be given, which shall bar another suit,
decree of dismissal is not a bar unless tho material issues mado

by the pleadings are detormiuod, tl1ough uot stated to bo without
projudico.
Judgment-Defendant must Establish Defense of I'ormor Adjudlcn

tion.
10. For defendant to avail himsolf of the dofenso of former

adjudication, ho must establish it.

Judgment-Decroo Dismissing Complaint for Insu!Ilciency of Plead
ings to Sustain Decree Adjudicating Wntor Rights Hold net Ros
Adjudlcntn.

I1. Where the court, in a suit to determine water rights, refused
to determine the issue beenuso of the insuflieieney of the plendings
to sustain n decree adjudicating such rights, and recorded, in its
findings nnd conclusions, Lhnt such issue hnd not been determined,
a decree dismissing tho complaint did not br another suit.
Judgment-Not Admissible ns Evidonco of Matter not Adjudicated.

12. A judgment or <lecrco ns to a matter in issue but net decided
cannot be used ns ovidonco botweon tho parties in a. subsequent
uctiou ne to such mttor.

Oct. 1923.) HANEY ET AL. v. NEACE-S•r,,nK Co. ET AL.
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HANEY ET AL, v. NEACE-STARK CO. ET AL. [109 Or.94

Waters and Watercourses-Water Right may be Sold and Trans
ferred Scparn.tely from Land to Which Appurtenant.

2. A water right may be sold and transferred separo.Lely from
the land to which it is appurtenant, in view of Section 5764, Or. L.,
providing that, if it becomes impraetienble to use water for irriga
tion of' uny land to which it is appurtenant, tho right may be trans
fcrrcd without loss of priority, if such change can be made without
detriment lo existing rights.

Judgment-Decree Settling Rights to Uso Surplus Water Stored in
Dams Held Binding as Former Adjudication.

3. I a suit to deLcrmine tho extent of wnter rights nnd tho right
to uso surplus water captured and stored upon certain lands by
mcnna of d·runs, a former decree whorcin !lllch bsuo was settled held
to bnr re-lief by plaintifl' as a. former adjudication.

Judgment-What Constitutes Tonner Adjudication St:l.tcd.
•1. F.,·ory necessary question properly before tho court, tried nnd

determined in a former suit, is conclusive of the same question in
a subsequent proceeding between tho some parties.

ON PETITION FOR REl1-IEAIUNG.
Judgmcnt-Nn.turo of Plea of "Former Adjudication" Stated.
5. A plea of former adjudication is a plea in bar of further

prosecution, on tho ground that the smo subjeet matter has been
already litigated between the snmo parties or their privies and a
judgment rendored on tho merits.

Juclgmout-Prlor Judgmont must h:ive Been Ronde.red on Merits to
Bar Further Litigation.

6. For a plcn of former ndjndicntion to bar further litigation,
under Sections 411, 756, Or. L., the judgment or decree must have
been rondorcd on tho merits.

Equity--"Decroo" Defined.
7. A decreo is a judgment or sentence of conrt of equity

pronounceod on tho hearing of issues and determining tho rights of
the parties.

JudgmontWhen Judgment is on "Merits" Stntcd.
S. A judgment is on the merits, so as to bar further litigation

whou it amounts to n dcclarnt,ion of tho law nR to tho pnrtir.s' re~
speetivo rights and duties based on the ultimate facts disclosed
by tho pleadings and evidence, irrespective of formal technical or
diln.tory objection~ or couteutions; "merits" meaning matter of sub
staneo as distinguished from matters of form.

Judgu1cut-Docree of Dlsmissnl not Bar to Another Suit, Unless
l\'fntcrlnl Issues Made b:, Pleadings nre Dotonnined.

9. Under Section 411, Or. L., providing that "1vhcncvcr • • it
is determined that the plainti{f is not entitled to the relief claimed,"
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There is no competent testimony that the receiver did
not make an honest attempt to carry out the orders of
the court. The court's order was to get bids on the
property and submit them to the court. No one ap
peared in court at any time and complained that she
refused to make a sale of the property. Neither did
plaintiffs produce any purchaser who was ready, will
ing and able to lrny the premises. There is absolutely
no testimony that Collier knew of any one wishing to
buy the premises from the receiver.

5. Plaintiffs complain that defendant kept them in
ignorance of what was transpiring in connection with
the business. Everything that was done was a matter
of record and plaintiffs could easily inform themselves.
Defendants were under no obligation to furnish plain
tiffs any further information.

The evidence shows that the plaintiff turned over to
the receiver, at the time of her appointment, about
$160 to apply on the payment of the current bills. The
money was so applied, but was insufficient to pay all
the outstanding bills of the partnership. The real
reason for this complaint is found in the allegation that
owing to the financial depression, for which defendants
are not responsible, plaintiffs are unable to redeem
from the foreclosure sale.

6. The defendants were entitled to a directed ver
diet. But the cause having been submitted to the jury
and a verdict retmned in favor of defendants Earl
Loney and Lalah Loney, no prejudicial error was com
mitted so fol' as they are concerned and the judgment in
their favor will be affirmed. The judgment against de
fendant Collier will be reversed and the cause remanded
with instructions to vacate the same and enter one in
favor of defendant Collier for his costs and disburse
ments. It is so ordered.

RAD, C. J., BEAN and BAILEY, JJ., concur.

259BROUGHTON U. STRICKLINMarch '34]

Argued at Pendleton October 30; reversed December 19, 1933;
rehearing den.led March 13, 1934

BROUGHTON ET t.. v. STRICKLIN ET AL.
(28 P. (2d) 219, 30 P. (2d) 332)

\Vuters nnd water courses-Diversion of water-Rights of lower
users

1. Holder of water rights for power purposes could not by
contract or other arrangement with water users above authorize
such upper users to divert water awarded to it for power purposes,
a nonconsuming use, and thereby deprive lower users of use of
such water.

Waters and water courses-Diversion of wn.tcr-Plnco of use
2. Change in point of diversion and place of use ofwater rights

may be made when it can be done without prejudice to rights of
others.

ters nnd water courses-Necessary and beneficial use
3. Appropriator has right to apply only so much water as is

necessary for his use and actually beneficial.

Waters nd water courses-Diversion of water--Place of use
4. Application to state engineer and approval of change of

place of use of water was condition precedent to exercise of right
to change pince from that specified by decree l.n proceeding for
adjudication of water rights.

Waters nnd wnter courses-Irrigation-Lnnd under cultivation
5. Amount of water to which appropriators are entitled for

irrigation purposes Is governed by amount of water necessary for
land cultivated, not exceeding amount awarded by decree l.n pro
ceeding for adjudication of water rights.

Waters and water courses-Decrees-Res judicata
6. Decree in proceeding for adjudication of water rights held

not res judicata in respect to right of lower user to use of returned
waters awarded for power purposes.

\Vntcrs nnd water courses-Prevention of waste
7. Appropriator of water must exercise reasonable degree of

care to prevent waste.
Waters nd water courses-Waste nd lenknge

8. Water user awarded right to use of returned waters for
power purposes held. required to eliminate waste or leakage esti
mated to be from 25 to 40 second feet.

Waters and water courses-Irrigation-Waste
9. Economical use of water for Irrigation without excessive

waste should be made even though some expense ls incurred in
constructing faciJlties therefor.

I,.
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Constitutional law-Waters nnd water courses-Vested rights
10. Right of successor to appropriator of water to use thereof

is vested right.

aters and water coursesAbandonment of water right
11. Proposal of user of water for power purposes to change

place of use of water to district or districts above to be used for
irrigational purposes was not "abandonment" of such water.

Waters and water courses-Abandonment of water right
12. "Abandonment of water right" requires concurrence of

intention to abandon and actual failure in its use for statutory
period.
Waters and water courses-Prior right--Use of water

13. Where party bas prior right to certain quantity of water,
he is entitled to it, but only to extent needed for use to which it
was appropriated.

Waters nd water courses-Prior right--Use or water
14. Next person in priority is entitled to water temporarily

not needed by prior claimant.

ON PETITION FOR REHEARING

Appeal and error-Record on appeal
15. Supreme Court had no right to consider testimony ln an

other case.
Appealand error-Record on appeal

16. Supreme Court, on motion for rehearing, cannot consider
map filed since rendition of former opinion.

Wntcrs and water courses-Jlencflcinl uso
17. In case Involving water rights, amount of water allotted by

water master each season should not exceed amount necessary for
beneficial use.
Waters and water courses-Quantity of water necessnry

18. Where quantity of water used by one having inchoate right
must change from year to year, court need not determine amount
to be used each year.
Waters and water courses-Prevention of waste--\Vnter mnstcr

19. Under statutes, held that it would be duty of water master
to close or partially close headgates or arrange apparatus in use
to prevent unreasonable waste of water.

\Vntcrs und water courses-Prevention of waste-Water master
20. In case involving water rights, plaintiff held required to

practically eliminate waste of water, which should be done under
direction of state engineer and supervision of waler master; report
to be made to circuit court.

,..
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Waters and water courses-Irrigation-Inchonto right
21. I case involving water rights of opposing parties, water

rights awarded for irrigation purposes and for pumping both 71e1d
to be Inchoate rights, which do not take effect until water awarded
is applied to a beneficial use.
\:Vaters and water ooursos-Inollouto rlght--Estublishccl right

22. Inchoate water right provided for In adjudlcatlon decree
is "established right" although conditional and not perfected.
Vaters and water courses-Diversion of water--Place of uso

23. Right of appropriator of water, although subsequent in
time to prior appropriator, whose place of diversion and character
of use is such that waters are returned to stream and made avail
able to subsequent appropriator below and applied to beneficial
use by him, so that rights of subsequent appropriator have at
tached, cannot be changed by prior appropriator, or his use ex
tended to Injury of lower subsequent appropriator.
\Vn.tcrs and water courses-Rights of lower appropriator

24. Change In place of use of waler right held to be detriment
and Irreparable injury to lower appropriator's right which had at
tached before contract for change of place of use was made.
Appenl nnd error-Waters and water courses

25. Where most of questions discussed on appeal from decree
Involving water rights related to administration of decree, It was
unnecessary to remand case to circuit court for taking further
testimony.

See 27 R. C. L. 1273, 1279, 1281 (8 Perm. Supp., 6062).

In Banc.
Appeal from Circuit Court, Deschutes County.
T. I. J. DurrY, Judge.
Suit by Clara L. Broughton and another against

C. E. Stricklin, State Engineer, the Cline Falls Finance
Company, the Central Oregon Irrigation District, and
others. From the decree, plaintiffs appeal, opposed by
the last two named defendants.

REVERSED. REHEARING DENIED.

Percy A. Cupper, of Salem, and 0. C. Spencer, of
Portland (PercyA. Cupper, of' Salem, and Carey, Hart,
Spencer & McCu11och, of Portland, on the brief), for
appellants.
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at Cline Falls for power. But little, if any, question
remains as to the 90 second feet used by the Pacific
Power & Light Company for power purposes during
the term of the fifty-year lease. As we understand,
that question is passed.

1. The question arises, can the Cline Falls Finance
Company, by contract or any other arrangement with
the water users above, on the river, authorize such
upper water users to divert the water awarded to Cline
Falls for power purposes, a nonconsuming use, and
thereby deprive the plaintiffs of the use of such water?
We think our statute regulates the matter. Sectiott
47-712, Oregon Code 1930, which was enacted in man,
with later minor amendments, provides, in part, as
follows: All water used in this state for any_Purpose
shall remain appurtenant to the premises upon which
it is used and no change in use or place of use of any
water for any purpose may be made without com
pliance with the provisions of this act; provided, that
the oner of any water right may, upon compliance
with the provisions of this act, change the use mid
place of use, the point of diversion or the use thereto
f'ore made of tlte water in all cases without losing
priority of the right theretofore established. When
ever the owner of a water right for irrigation, domes
tic use, manufacturing purposes, or other use, for any
reason desires to change the place of use, the point
of diversion or the use theretofore made of the water,
an application to make such change, as the case may
be shall be filed with the state engineer. The statute

'then provides that such application shall state, among
other things, the use theretofore made of the water.
description of the premises upon which the water is
used, the description of the premises upon which it is
proposed to use the water, the use which is proposed

I
.....

to be made of the water and the reasons for making
the proposed change, and provides the manner in
which the state engineer shall give notice of the time
and place for the hearing of such application and for
persons having objections to the proposed change, for
filing such objections, for the hearing, if objections
are filed, and the determination thereof. Also, "If,
after hearing or examination, the state engineer shall
find that the proposed change can be effected without
injury to existing rights, he shall make an order ap
prov:ing such transfer and fixing a time limit within
which the application of waler may be made to the
new use". If a certificate has been issued covering
such water rights, the state engineer is required to
cancel the same on proof of complete application of
the water to the new use and issue in lieu thereof a
new certificate or certificates preserving the priority
of rights theretofore established in connection there
with and covering such change in use or place of use.
'l'he act provides for an appeal from the decision of
the state engineer.

2. In an opinion by the late Justice IAKt, in the
case of In Re North Powder River, 75 Or. 83 (144 P.
485, 146 P. 475), where the North Powder Milling &
Merchantile Company relinquished its claim to water
during .July and August of each year by an agreement
with the farmers, made in the year 1896, we find,
commencing on page 90 of the report, many state
ments and conditions which are peculiarly applicable
to the case in hand. We there learn, by the holding in
Oregon, "the water is held to be appurtenant to the
land to which it is diverted, and the point of diversion
cannot be changed if thereby the rights of others are
prejudiced". As said in Williams v. Altnow, 51 Or.
275 (05 P. 200, 97 P. 539) : 'After the rights of sub- I l
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sequent appropriators have attached, the prior ap
/ propriator cannot change or extend his use to their·
'} injury.' In Hough v. Porter, 51 Or. 318, at page 426

(95 P. 732, 98 P. 1083, 102 P. 728), we find the fol
lowing: "None of the quantity acquired under this
appropriation can be used elsewhere without prejudie
ing others' rights, for which reason he is limited to its
use, when needed, to the lands mentioned.'' In 2 Kinney
on Irrigation (2d Ed.) $ 870, p. 1530, it is stated, in
effect, that water appropriated for milling purposes
only cannot, as against an appropriator below, be used
for irrigation; and the same rule would apply to a
change in point of diversion of water used for power
purposes to a point higher up the stream to be used
tor irrigation. 'There are two uses to which the water
may be put: One in which none of the water is con
sumed, as for power purposes only, and one in which
all or nearly all of it is consumed, as in the case of
irrigation. And if the changed use be from one in which
the water is not consumed (like that used for power
at Cline Falls) to one in which it is (like the use
proposed to be made by the Central Oregon Irriga
tion District for irrigation), such diversion is more
apt to injuriously affect others. A change in the point
of diversion and place of use may be mude when it can
be clone without prejudice to the rights of others:
TVhitecl -v. Cavin, 55 Or. 98 (105 P. 39G).

3. I the North Powder River case, at page 94, the.
idea is conveyed that independently of the 1909 statute,
in decisions permitting an appropriator to change the
point of diversion or use, the Supreme Cort of this
state has apparently recognized the doctnne that if
the change injuriously affects others it cannot be made.
From the first water right cases in Oregon the rule es
tablished is that the appropriator has a right to apply

1

\.,

only so much ,vater as is necessary for his use and
actually beneficial, citing and quoting from Simmons
v. Winters, 21 Or. 35 (27 P. 7, 28 Am. St. Rep. 727);
citing McCall v. Porter, 42 Or. 49 (70 P. 820, 71 P.
976); Bolter w. Garrett, 44 Or. 304 (75 P. 142).

4. We conclude that the Cline Falls Finance Com
pany, successor to the Cline Falls Power Company, with
a date of relative priority of 1892, after the rights
of the Odin Falls Land Company, to which plaintiffs
have succeeded, have attached, cannot authorize or
empower the Central Oregon Irrigation District to
change the place of use of the water for power pur
poses, a nonconsuming use, to the irrigation district
some 22 miles above, to be used for irrigation, or a
consuming use, to the injury of the subseqnent appro
priator, the Odin Falls Land Company, thereby de
priving the plaintiffs, successors in interest of the
Odin Falls Lund Company's right, of the right to that
quantity of water to which they are entitled under
the award, as adjudicated: $ 47-712, Oregon Code 1930;
Hough v. Porter, supra; In Re Willow Creel, 74 Or.
592 (144 P. 505, 146 P. 475); I Re North Powder
River, supra; Haney v. Neace-Stark Co., 109 Or. 93,
115, 116 (216 P. 757, 219 P. 190). Moreover, under the
statute, it is a condition precedent to the exercise of
the right to change the place oC the use of water from
that specified by the decree in a proceeding for the
adjudication of water rights that the owner of such
right make application to the state engineer and obtain
his approval of such change : Squaw Creek Irrigation
District v. Mamero, 107 Or. 291, 301 (214 P. 889).
We find no evidence of any application being made to
the state engineer to change the -place of use from the
Cline Falls Ranch to the Central Oregon Irrigation
District.



Dy Gv1cu Hren o. r. HTTuNx [170 or. (j,jj

Argued at Pendleton October 26, 19'12; reversed January 19;
rehearing denied April 6, 1943

DRY GULCH DITCH CO. ET AL. T.

HU'T'TON r A.
(133 P. (2d) GO!)

\Valer:; and waler courses
1. Evidence failed to establish that plaintiffs, or their prede

cessors m interest, "waived" any rights which they might other
wise ch11m lo waters of creek and its tributaries by agreeing to
entry of a decree r.ilifying un exchange of rights between an ap
propriator holding rights prior lo plaintiffs or their predecessors
and an appropriator holding rights junior to plaintiffs or their
predecessors.

Waters and water courses
2. A subsequent appropriator may assert right lo lake waters

o( slrenm from which prior nppropriution hns been made and give
prior appropriator in return therefor other water from a dif
ferent source, but of like quantity and quality delivered at such
a place that prior appropriator can make full use thereof without
being injured in any way.

Walcrs and waler courses
3. The appropriation of water lo a beneficial use is founded

upon rule of necessity, which, when satisfied, becomes measure of
the right, whereupon subsequent appropriators may use the sur
plus or that to which prior appropriator is ent itled, when not nec
essary to priol' appropriator's use.
Waters and wnlcr courses

'1. An owner of n water right by prior appropriation cannot
change his point of diversion if such a change will injuriously
affect other users or. the stream, nor can he sell it separately from
the land either to change the point of diversion, to make u new or
cliffPrcnt use o( it lo injury of other users, or to secure :;ame pri
ority.
aters and water courses

5. Where right of defendants' predecessor in interest to divert
water of creek and its tributaries was junior to right of pbintif.!s'
predecessor in interest at time defendants' predecessor entered into
an exchange of rights with an appropriator holding rights prior
to plaintiffs' predecessor, rights of defendants' predecessor re
mained subordinate to priorily o[ ploinliffs' predecessor after the
exchange.
Adverse possession

G. The clements of "title by prescription" are open, visible and
continuous use under a claim of right, adverse to and wilh knowl
edge of owner.

I
,vnt.crs and water courses

7. Evidence failed to establish use of waters of creek by de
fendants adverse to plaintiifs who were prior appropriators for a
sufficient length of time to give defendants title thereto by
prescription.

Estoppel
8. Even if plaintiffs who were prior uppl'oprinlors or waters of

a creek and its tributru·ics knew that defendants' predecessors in
interest were expending lnrge sums of money in construction of
reservoir and feeder ditches to make use of waters oC a tributary
pursuant to an exchange agreement with a holder of right s prior
lo plaintiifs which required defendants' predecessor to return wa
ter in like amount and quulily from reservoirs oC defendants'
predecessor, plaintiffs were not "estoppcd" from claiming prior
right to water of creek or water in like amount and qunlily from
reservoirs of defendants' predecessor.
Waters and water courses

9. The rights of prior appropriators from a stream cannot be
impaired lJy subsequent appropriations of water from its tribu
taries.
Waters and water courses

10. The waler taken into nn arlifieiol structure and reduced
to possession is "private property" during period or possession,
but when possession or actual wutcr has been relinquished or lost
by overflow or discharge after use, property in it ceases. "
Waters and water courses

11. The substitution of impounded water in same quantity
and same quality for water normally flowing in natural stream
does not constitute a "trespass" or infringement upon or restric
tion of rights of lower appropriators, as regards issue or titJe by
prescription.
Waters and water courses

12. In order that title lo waters may be acquired by adverse
user, it is necessary that during the entire statutory period there
shall have been un infringement upon another's right to such an
extent that such other would have had n cause of action against
claimant.

See 27 R. C. L. 1269.
31 C. J. S., Estoppel, § 94.

Before Kr1.z, Chief Justice, and RossMAN, Lust.
Bax and RA, Associate Justices.

Appeal from Circuit Cort, Baker County.
Rot.mr M. DcxcA, Judge.



Suit by Dry Gulch Ditch Company, the Waterbury.
Allen Ditch Company, and others, constituting the
stockholders of such companies, against Orin Hutton
and others, owners of the ditch known as the Hogum
Ditch, Charles E. Stricklin, State Engineer, and Rufus
Bunch, Water Master, in their official capacities, to
enjoin defendants from diverting the waler from West
Eagle Creek,orto require the defendants to supply for
plaintiffs use an amount of impounded water from
Eagle and Looking Glass lakes equal in quantity to
normal flow of \.Vest Eagle Creek. From a decree of
dismissal, the plaintiffs appeal.

REVERSED. REHEARING DENIED

George T'. Cochran, of La Grande ( Cochran &Eber
hard, of La Grande, and W. H. Strayer, ol Baker, on
the brief), for appellants.

Allan A. Smith, of Portland, and Blaine Hallock, of'
Baker (Hallock, Donald & Banta, of Baker, and Laing,
Gray & Smith, of Portland, on the brief), for re
spondents.

KELLY, J. Plaintiff's are corporations, namely,
the Dry Guleh Ditch Uompany and the Waterbury
Allen Ditch Company, and their stock.holders. De
fendants, Orin Hutton, Fred A. Phillips, Charles F.
Duby, Wayne Phillips and Joseph Jackson constitute
the partnership, which is the owner of Hog Ditch.
The Slate Engineer and the Water Master are also
defendants, but are not active contestants herein, al
though both of them filed answers in the trial court.
For com·enicnce, the members of the partnership,
owners of the Hognm Ditch, will be termed the de
fendants.

Involved in this record are three natural water
courses, namely, Eagle Creek, West Eagle Creek and
Goose Creek. There are four lakes, namely, Traverse,
Echo, Eagle and Looking Glass lakes, and five arti
ficial ditches, likewise involved. The ditches are
culled Hogmn Ditch, the feeder ditch, the Sparta Ditch,
the Dry Gulch Ditch and the ·waterbury Ditch. Glen
denning Ditch or creek, a part of' which is used as a
part of the Hogum Ditch, is mentioned and reference
is also made to Balm Creek.

There are three separate and distinct areas which
have been served with the water from these natural
streams or water courses just mentioned. These re
spective areas for convenience will be referred to as
plaintiffs' lands, defendants' lands and the Sparta.
lands respectively.

Eagle Creek, sometimes referred to as Main Iagle
Creek, rises near the northeast corner ol township 6,
south range 43 east and flows in a southwesterly di
rection until its confluence with West Eagle Creek
near the northwest corner of section 28 in said town
ship 6, south range 43 east. From that point Main
Eagle or Eagle Creek flows in a southeasterly direc
tion emptying into Powder River near the northwest
quarter of the northeast quarter of section 35, township
9 south range 45 east.

West Eagle Creek is a tributary of Eagle Creek
and rises near the northern boundary line of section 5,
township 6 soth range 43 east and flows in a southerly
direction to its confluence with Eagle Creek as above
stated.

Goose Creek bas its source in the northern part of
township 7, south range 43 east. Goose Creek flows
in a southerly direction and empties into Powder River
near the southern boundary line of section 32, town- I

l
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ship 8 south range 43 east. By means of a dividing
box, defendants distribute the water from Goose Creek
to their lands which are located in the southwesterly
part of township 8 south range 43 east.
Iogum Ditch tapsWestEagle Creek near the south

west corner of section 9, township 6, soulh range 43
east and runs southerly about eleven miles emptying
its waters into Goose Creek.

The feeder ditch is owned by the defendants and
taps lGagle Creek, or Main Eagle Creek, near the
southwest corner of the southwest quarter of the north
west quarter of section 15, township 6, south range 43
cast, and furnishes water by means of a spillway to
West Egle Creek above the head gate of the Sparta
Ditch which head gale is about two miles southerly
from the head gate oC the Hogum Ditch.

'Che Sparta Ditch lias its hearl gate as just indicated,
and when in operntion, ran i:;outher1y to Sparta and
the Sparta lands located near the center of township
8, sonth range 44 east.

'The Dry Gulch Ditch taps Eagle Creek near the
southeast quarter of the northwest quarter of section
17 in township 8 south range 45 east, runs south
westerlv connects with the Waterbury Ditch and in· ' .that way supplies plaintiff's' lunds with water. Plain
Hil'I's' lands are nearly all located in township 9, south
nrng-e 45 enst. n comparatively small portion being
located in the eastern part of township 9 south range
43 est.

rrrnvcn:e and Echo lakes are located at the head
waters of v\Test F,agle Creek and Ragle and Looking
Glass lakes are located at the head waters of Eagle
Creek. These fonr lakes just named were converted
by the owners of the Rogum Ditch into reservoirs for
the storage of water. The water from Traverse and

Jilcho lakes, when released, flow into WestEagle Creek;
and those of Eagle and Looking Glass lakes, when
released, flow jnto Eagle Creek.

Herewith. is a rough draft of the premises with the
four lakes omitted and the Glendenning Creek not
designated. As stated, these lakes are northerly of the
premises shown on the plat and are at the head waters
of West Eagle and Eagle creeks.

Eagle Creek is a natural stream which drains the
east and southeast slopes of a high range of mountains
and known as the Eagle Creek or Wallowa Mountains.
As stated, at its head it has two main forks, known as
the west fork of '\Vest Eagle Creek and the main fork
or Eagle Creek. l~rom its head, it flows through a Jong,
narrow canyon for some 25 or 30 miles before reaching
Tagle Valley at the lower end of which it empties into
Powder River. Its waters were first appropriated for
placer mining purposes, but are now almost exclusively
used for 1rngat10n purposes. TJ1ere are some 10 000
ncres or more of irrigated lands lying in Eacrle Valley
and the immediate vicinity thereof. Some of the owners
of these lands have earlier rights to the use of the water
ofE~gle Creek than those of the plaintiffs whose lands
are situate in the vicinity of Jagle Valley. Tagle Creek
furnishes a large flow ol water throngh the year but
dnring the dry seasons of a few years, for short inter
vals of time, there has heen insufficient water to fill
the needs of all the users thereof.

As stated, 'Traverse and Jilcho lakes, above referred
to, are located near the extreme head of West Eagle
Creek and Eagle Lake and Looking Glass Lake near
the head of Main Engle Creek. These two streams come
together some throe or for miles below the point wwhore
clE>frndants now chvrrt water from T\''rr.c-t 'G' l L lwe I'iagle ake
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through what is known as the Hogum Ditch, which, as
stated, is some 20miles or more from defendants' lands.

A suit having been instituted by the Sparta Irriga
tion Company against defendants' predecessors in
interest to restrain their interference with said Hogum
Ditch, a decree, based on stipulation of the parties, was
entered in said suit on November 5, 1915, which, among
other things, decreed:

"That the plaintiff is also the owner and en
titled to the uninterrupted use of and possession of
that certain ditch or canal known as the Hogum
Ditch conducting wt1.ter and extending from a point
on the vVest Fork of Eagle Creek near the Southeast
Corner of Section 8, Township 6 South, Range 43 E.
W. M., and running thence in a general southerly
and southeasterly direction to a point where the
waters conducted in said ditch are diverted there
from over the mountain side into Glendenning
Creek, a small natural stream inuneclia.tely below
said point, and thence into said Sparta Ditch, and
that plaintiff has the right to the use arid possession
of said ditch to said point for the purpose of
slumming said Sparta Ditch and to flow into said
Sparta Ditch by means of said Hogum Ditch, the
additional volume of water incident to said process,
and for the aforementioned uses and purposes; and
that the portion of said HognmDitch-originally con
structed below the aforementioned point or diver
sion into said Glendenning Creek and to a point
below where <leCendan ts claim has for more than 20
years been abandoned and not operated, except as
reconstructed by defendants herein, and that plain
tiff has no title to said lower portion.

That defendants are the owners and entitled to
the uninterrupted use and possession of that certain
ditch, designated and named by defendants as Goose
Creek Ditch, extending along the line of the ditch
originally .constructed and named Hogum Ditch
from a point on the Northeast quarter of Section

I•
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29, 'Township 6, South R. 43, E. W. M., west of the
spillway into which the waters conducted in said
Hogum Ditch are diverted over said mountain side
into said Glendenning Creek, and from said point
to a point on said ditch line from which the quarter
section corner on the north line of Section, Town
ship 7 8.R., 43 E. W. M., bears north fifty-six
degrees, thirty minutes, West, 1401 feet distance
and that defendants have the right to build, con
struct and use said ditch for the purpose of con
ductincr water therein to connect with Goose Creek
at or bout said last described point, for irrigation,
and domestic purposes.
It is further considered, ordered, adjudged and

decreed, that defendants, and each of them, their
servants, agents, employees and any and all persons
claiming by, through or under them or either of
them be and hereby arc, and each is, enjoined,
inhibited and restrained from claiming or asserting
any right, title or interest in,_ or to the portion_of
the bereinbeCore described ditch and ditch line
herein decreed to be the property of plaintiff, and
from interfering with plaintiff in its use, possession
or operation of said ditch as herein_ decreed to be
the rights of plaintJH; nnd the plaintiff, its officers,
agents, or servants and all persons claumng ~y,
throun·h or under 1t, lJe and hereby are and each is,
restriined, inhibited and enjoined from claiming, or
asserting any right, title, or interest_in or to _the
portion of the hereinbove described ditch or ditch
line decreed to be the property oC de!endm1_ts, and
from interfering with defendants in their use,
possession or operation of said ditch_as herein de
creed lo be the nghts of defendants.
Following tho decree of November 5, 1915, as signed

by the trial judge, is the following statement:
And the rights of said parties are hereby estab-

lished in accor<la.nce with said decree. .
That the Sparta Irrigation Compu.ny 1s the suc

cessor in interest of Geo. Grant, Trustee, and owns

the Sparta Ditch in Baker County, Oregon, and that
part of the Hoagum Ditch extending from a point
on theWest Fork of Eagle Creek, near the Southeast
corner of Section 8, T. 6 S. R. 43 E. W. M., to a
point where the water as conducted in said ditch
is diverted into Glendenning Creek, and thence down
said Glendenning Creek into Sparta Ditch. '£hat
said Cranston and Ingle own said Hoa.gum Ditch
from said Glendenning Creek to a point from which
the quarter section corner on the North line of Sec
tion 3, 'r. 7., S. R. 43 E. v'V. IvL bears north 56° 30
west, 1401 feet distant. That all of that part of said
Hoagum Ditch below said point belongs to said
Sparta Irrigation Company. 'That said decree found
that 750miners inches of water, under six inch pres
sure, delivered at the place of use, was sufficient
water to irrigate the lo.nds of the stockholders of
said Sparta Ditch Company. That said Sparta Ditch
is 30 miles in length; that the seepage in said ditch
would be great. That a reasonable seepage to be
allowed said Sparta Ditch would be abont 250miners
inches. That the water master of the district shall
allow for seepage in the distribution of water, such
an amount as such seepage aggregates, not to exceed
250 miners inches.

That the stockholders and water users from said
Sparta Ditch Company are: F. W. 'Tallmadge, L.W.
Tallmadge, Maud I. Boyd, Arthur S. Boyd, P. T.
Wyatt and W. A. 'Wyatt, and the land to be irri
gated is described in the tabulation hereinafter set
forth under Inchoate Rights.'
On the 16thday of June, 1917, a written contractwas

executed by said Sparta Irrigation Company as party
of the first part and the predecessors in interest of
defendants herein, as parties of the second part,
wherein and whereby the party of the first part in con
sideration of the sum of $1,850, and in further consid
eration of the covenants to be kept and performed by
the parties of the second part did grant unto the parties
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l
of the second part their heirs and assigns the perpetual
right, privilege and authority [subject to the reserva
tions and conditions thereinafter set forth] to go in
and upon that portion of said Hogum Ditch ju Baker
County, Oregon, belonging to it, and to enlarge said
portion of said ditch to any capacity which said parties
of the second part may desire and to use that portion
of said ditch for the conveyance of such of the waters
of theWest Fork of Eagle Creek as said parties of the
seco11d party may own or title to which they may here
after acquire and also for the conveyance of any other
waters which they may from other sources acquire a
title or an interest in and subject to the conditions
thereinafter set forth, to use said ditch for all necessary
pnrposes conuected with their operations, present or
future.

By the terms of said contract of June 16, 1917, the
Sparta Irrigation Company reserved unto itself all
rights in and to the wn1:ers of ,Vest Fork of Eagle
Creek and in and to Ute portion of the Hogum Ditch
owned by it as defined and set forth in the decree
entered in the snitbetween sid Sparta Irrigation Com
pany and defendants' predecessors in interest.

Shortly after the execution of the written contract
last above mentioned, an oral agreement was made by
the Sparta Irrigation Company, and defendants' pred
ecessors in interest, that for the privilege of diverting
the stream flow of ,;vest Eagle Creek at the head of the
Hogum Ditch, defendants' predecessors would builcl
reservoirs at Eagle and Looking Glass lakes and a
feeder ditch from Main Eagle Creek to West Eagle
Creek so that the Sparta Irrigation Company would
huve available us much water from these reservoirs at
the head of their ditch as the normal flow of West
Eagle Creek.

Pursuant to the provisions of theWater Code then
in effect [Chap. 216, General Laws 1909; Sees. 6594
to 6672, inc. Vo1. 3, L. O. L.J on the 27th day of May,
1909, certain users of thewater of Powder River and its
tributaries filed in the office of the State Water Board
a petition requesting a determination of the relative
rights of the various claimants of said stream, and its
tributaries. Seventy-one contests ensued. In due course,
the record of the proceeding thus inaugurated and con
ducted was certified to the Circuit Comt of the State
of Oregon for Baker County; and on the 18th day of
March, 1918, a final adjudication was therein decreed.

According to said decree of :Murch 18, 1918, the first
appropriation of the waters of Eagle Creek was made
in 18G3, through the Hogum Ditch which was con
strueted over a very high divide and water was con
ducted through the sameduring thatyear to a point near
Sanger, andwas thereused for placer mining purposes.
According to said decree, the next appropriation of the
waters of Eagle Creekwasmade in 1870 by 1¥illiamH.
Packwood and Alex Stewart through what is known
as the Sparta Ditch which diverted water from West
Eagle Creek amile or so above the head of the Hogum
Ditch and water was conducted through said ditch to
Sparta, a distance of some 30 miles in October 1871 ·

'and, at that time, the owners of the Sparta Ditch pur
chased theHogumDitch and, for many years thereafter
the waters conveyed by the Hogum Ditch were turned
into and used by the Sparta Ditch for mining purposes
near Sparta, Oregon. This condition existed u11til the
time when said decree was entered in 1918. At the time
of the entry of said decree, the Sparta Irdgation Com
pany was the owner of both the Sparta and Iogum
Ditches, and its stock was held in trust by one George
Grant as trustee. At that time the Sparta Irrigation
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Company, being the first appropriator of any of the
waters of Eagle Creek, was diverting from the west
fork of Eagle Creek, through the said ditches, all the
water flowing in said stream which the ditch was
capable of carrying.

In that proceeding a large number of landowners
living in Engle Valley, who irrigated their lands from
the waters-of Eagle Creek including both of the plaintiff
corporations, filed contests against Grant, as said
trustee, and, as shown by said decree, that contest was
settled by a stipulation entered into by all the parties
wherein it

"was stipulated to the effect that the contestee
[Sparta Irrigation Company, by Grant,. 'l'_rnstee,]
should take all of the waters awarded it in these
proceedings from vVestEagle Creek and the natural
trilmtaries thereo E flowing into said stream above
the head of what is known as the Sparta Ditch, and
any and all of the feederso! said SpartaDitch, here
tofore and nowfeeding said ditch, and that said eon
testants may be awarded all other waters constitut
in!l' Eagle Creek, including all waters of wl1at is
1in as Middle Fork of agle Creel, and includ
ing all other source oC water supply, save and except
ashereinbeforementioned. • • ·"7
'I1he decree then recites:
., ., • "that the contestC'e [Sparta Irrigation
Company] is the successor in interest, and owner
of the water used 111 connecbon with the Sparta
Hoap;um Ditches; tlwt in 1863 water was appro
prited and thereafter used through the Hoagum
Ditch and that in November, 1S70, WilliamII. Pack
wood' and Alex Stewart posted a notice on Eagle
Creek appropriating 3,000 inches ol' water for what
is known as the Sparta Ditch. That thereafter foe
Sparta Ditch was surveyed, and on the 11th day of
May, 1871, construction of said ditch was begun and I
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water was run through said ditch to the town of
Sparta, Oregon, on the 14th day of October, 1871.
That said appropriation was for domestic, mechani
cal, ruining and irrigation purposes. 'l'hat upon the
completion of said ditch there was at one time 800
miners inches of water delivered to the water users
out of said ditch, and thediversion of saidwater into
said ditch, at the time the same was used to full
capacity, was between 1,000 and 1,500 inches. That
in 1871 the Hoagum Ditch was extended to empty
itswaters into the Sparta Ditch, and was purchased
by the owners of said Sparta Ditch at said time.
That thereafter, and until the present time, said
Hoagum Ditch has been used as a feeding ditch to
said Sparta Ditch, and especially for the purpose of
running water into said Sparta Ditch which would
be picked up by saidIoagumDitch from the melting
snows during the spring thaws, and from the
canyonsthat flowedwater during the thaw, and this
use was especially made at a time when tl1e head of
the Sparta Ditch and of theHoagum Ditch were not
thawed out so as to permit the diversion of water
from the creek. That the early flow of the waters
picked up in said thaw by said Sparta Ditch and
saidHoagumDitch, furnished a sufficient amount of
water to supply said Sparta Ditch, until the heads
of the diteheswere thawed, out, and that thereupon
the water would be delivered from the head of said
ditch. That from the building of said ditch, until
1914, the water of said Sparta Ditch was sold each
year hy the owners t}1ereof, for the purpose of
domestic, mining, power and irrigation use. That
beginning with the year 1915, the owners of said
ditch proposed to apply the water from said ditch
partly upon the lands described in the tabulation
hereinafter, amounting to 1,500 acres; that 750
miners inches of water delivered on the land is sf
ficientto irrigate the landsproposed to be irrigated.
That the change of use of water from sale for do
mestic, mining, power and irrigation use, to an irri
gation use does not infringe upon the rights of any
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of Sec. 20, T. 8 S. R. 45 E. W. M.; and states that the
head gate is located within the northeast quarter of
the northwest quarter of said section 20. The reference
in the tabulation to the stream from which the diver
sion was made by the Dry Gulch Ditch Company as
Little Eagle Creek was a clerical error which did not
change or affect said Dry Gt1lch Ditch Company's pri
ority right or right of diversion fromEagle Creek.
In said decree of March 18, 1918, it is recited:

"That the Dry Gulch Ditch Company secured a
State Engineer's permit under a priority date of
August 31, 1909, which permitwas approved Sep
tember 24, 1909, and is known as Application No.
193, Enlargement Permit No. 16."
A certified copy of the State Engineer's permit, as

originally issued, is known to this record as part of
plaintiffs' exhibit 3-A.

Plaintiffs' exhibit 2, whichwas rejected by the trial
court, butwas taken under foe rule governing procedure
in equity cases, discloses that the permit, as originally
issued, was returned for correction and as corrected
constitutes the State Engineer's permit mentioned in
the excerpt above quoted from the decree of March 18,
1918. 'l'his coi-rected peJ;rnit was secured by the Dry
Gulch Ditch Company under a priority date of August
31, 1909, and was approved September 24, 1909, as
stated in said decree of March 18, 1918. It discloses
that the land to be irrigated thereunder has a total area
of 2779.93 acres, and that the appropriation f'or irriga
tion purposes shall be limited to 1/80 of one cubic foot
per second for each acre irrigated.

The identity of the corrected certificate [plaintiffs'
exhibit 2] as being thepermit recognized and referred
to in said decree of March 18, 1918, is definitely estab

J
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other water user from Eagle Creek, and in making
said change said George Grant, Trustee, and. the
Water Users from said Sparta Ditch have the right
to use a reasonable time for making said change
without losing their date of priority. That five
years is such a reasonable time, and the lands to
be irrigated in making such change s}1all be tabu
lated herein under the head of Inchoate Rights.''
These lands were tabulated accordingly in the de-

cree. All other lands then being served from thewaters
of Powder River and its tributarieswere also tabulated
in conformity to said stipulation. In so.id tabulation
which constitutespart of said decree of 11farch 18, 1918,
the Dry Gulch Ditch Company is listed as having the
right to divert through the said ditch sufficient water
to irrigate 572.52 acres ,of Jn.nd, but not to exceed a
continuous flow of 1/40 o-f n cubic foot per second per
aero ·with a priority date of July 10, 1894.

'This listing appears on pages 182 and 183 of said
decree. The stream fromwhich diversion is to bemade
by the Dry Gulch Ditch Company is designated in said
tabulnted list as "Little Eagle Creek". It is obvious
from the context of t.hc decree that the trial court and
all the interested partieswere fully aware of the actnnl
point of diversion. It appears from the testimony that
Little Eagle Creek is about two miles above the head
of the Dry Gnlch Ditch on the opposite side of the river.
The application tor Enlargement Permit No. 16, to
which reference is expressly made m smd decree of
March 18, 1918, designatesEagle Creek as the soree of
the proposed appropriation to be made by the enlarge
ment of the Dry Gulch Ditch or Canal. Said applica
tion which constitutes n part of said enlargement per
mit specifically designates the point of diversion as
south 27° east 23.70 chains from the northwest corner
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lished by the priority date and the date of approval
which are the same in said decree as in said exhibit 2.

The tabulation in the decree of March 18, 1918, lists
the Waterbury-Allen Ditch Company as serving
through its ditch 657 acres of land with water from
Iagle Creek having a priority of 1891.

Plaintiffs' exl1ibit 3-A, in addition to the copy of
certificate of water right under permit No. E-16, as
above stated, is also a copy of a certificate of water
right to the effect,

"That Waterbury-Allen Ditch Company, of
Richland State of Oregon, has a right to the use of
the waters of Eagle Creek, a tribitayy of Pode
River, for the purpose of irrigation,
that the priority of the right hereby confirmed dates
from 1891, that the amount of water to which such
right is entitled for the purpose aforesaid, is limited
to an amount actually beneficially used for said pur
poses and shall not exceed 1/40 of one cubic foot per
second per u.cre.''
The defendants, who, besides owning the Hogum

Ditch also own in severalty contiguous tracts of land
on the Powder River slope some twenty miles or more
from Eagle Creek, were adjudicated by said decree to
have the right to the use of water for the irrigation of
these lands from Powder River, Balm Creek and Goose
Creek under various dates of priority from 1872 to
1909, but were not adjudicated to have any right to di
vert water from Iagle Creek or any of its tributaries
except snch as should thereafter be secured :hro_ugh
permits from the State Engineer upon applications
which had been filed prior to the entry of said decree
and thereafter permits were duly issued by the State
Engineer authorizing said defendants to store 300 acre
feet of water from West Engle Creek in Echo Lake, 170
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acre-feet in Traverse Lnke with a priority date of June
18, 1917, as appears from defendants' exhibit L, and
0eright to storP, in Looking Glass Lake 527 acre-feet
of water and in Eagle Luke 844 acre-feet of water from
Main Eagle under priority dates of September~, 19_p, ...
and November 16, 1917, as appears from defendants'
exhibits 0, O, and R. 'They also secured from the State
Engineer the right to use the water thus stored, to
gether with the stream flow of \~Test Eagle Creek, for
the irrigation of 1386.5 eres of' land as a new right and
954.5 acres of land as a supplemental right under a pri
ority date of June 18, 1917, as appears from defend
ants' exhibit M, and also 397 acres as a new right and
203 acres as a supplemental right under the priority
date of October 30, 1933, as appears from defendants'
exhibit P.

It will thus be seen that the plaintiff's' decreed
rights to divert water from Eagle Creek and its tribu
taries are prior in time and right to the decreed rights
of the defendants or any of them except as to the right
of the defendants to divert and use the water thus
stored, and, as to which, defendants' rights are supe
rior to all other persons appropriating water from
Eagle Creek or any of its tributaries.

1. It is argued by defendants that plaintiff's, or
their predecessors in interest, expressly waived and re
linquished any right which they might otherwise claim
to the waters of ,vest Eagle Creek and its tributaries
by a stipulation wherein they agreed to an entry of a
judgment and decree,

"Awarding to said contestee' [George Grant,
'Trustee] al I the ,vaters of West Eagle Creek i:md the
natural tributaries thereof, flowing into said stream
above the head of what is known as the Sparta
Ditch."
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tiffs ought not to be permitted to contest said right by
reason of facts constituting estoppel by conduct.

The arrangement with the former owners of the
Sparta Ditch, as above shown, consisted of an exchange
of waters. For the Sparta Inigation Company's right
to divert water from West Eagle Creek defendants'
predecessors exchanged impounded water from Eagle
and Looking GlassLakes.

2-4. As shown above, defendants' predecessors
were appropriators subsequent to the Sparta Irriga
tion Company and to plaintiffs herein. A subsequent
appropriatormay assert the right to take the waters of
the stream from which the prior appropriation has
been made and give the prior appropriator in return
therefor other waterfrom different soree but of like
quantity and quality delivered at such a place that the
pnor appropriator can make full use thereof without
being injured in any way. 67 C. J. Waters, p. 1018,
$445, citing Mt. Shasta Power Corporation v. McAr
thii.r, 109 Cal. App. 171, 292 P. 549, and United States v
Caldwell, 64 Utah 490, 231 P.434.'

. "'l'J1e approl)ria..tion of.water to a beneficial use
is founded upon the rule ol necessity, which, when
satisfied, becomes the measure of the right where
upon subsequent appropriators may use the sur
plus of' that to which the prior appropriator is en
titled, when not necessary to his use." Matt"
Hosmer, 37 Or. 523, 529, 530, 62 P. 17, 19. s v.
. "An owner of a ~ater !ight by prior appropria
tion cannot change his point of diversion if such a
change will injuriously affect other users on the
stream, nor can he sell it separately from the land
either to ~hange the point of diversion to mak
ew or different use of it to the injury of j.k'
users, or to secure the same priority. In Re NortZ
Powder River, 75 Or. 83, 90, 144 P. 485,146 P. 475. i

j
I·
l

[I70 Or.DRYGULCII DITCH CO. v. HUTTON674

We think that the decree, in that particular, clari
fies the stipulation, and that the language of the de
cree is controlling.

We repeat that part of the decree:
"'\:Vas stipulated to the effect that the contestee

should take all of the waters awarded it in these pro
cecdings from West Eagle Creek and the natural
tributaries thereof flowing into said stream above
the head of' what is known as the Sparta Ditch, and
any and all of the feeders of said SpartaDitch, here
tofore and now feecUng said ditch, and that said con
testantsmay he awarded all other waters constitut
ing Eagle Creek,'' etc.

This part of the decree was in effect a ratification
of the exchange by contestants of their right to the use
of the water from '\Vest Eagle for the relinquishment
on the part of the Sparta Irrigation Company, appear
ing y its trustee, or its right to the water of Engle
Creek. The effect of it was not to destroy either right
ths exchanged nor to change the respective priorities
of the parties thereto. It certainly was not a grant of
any right to the defendants in the instant case.

..We cannot agree that, by the use of the word "Lit
tle" in listing the name of the creek fromwhich defend
an ts were to obtain water as Little Eagle Creek the
trial cort signified or intended to decree that therewas
any waiver by any party hereto. As stated, we hold
that it was an immaterial clerical error.

The defendants also contend that they are entitled
to divert through the Hogum Ditch all the natural flow
of ·WestEngle Creek at said point through the arrange
ment entered into by them with the former owners of
the SpartaDitch. The defendants also claim said right
of diversion by prescript.ion; and also claim that plain-
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5. As to the priority of the right of defendants'
predecessors in interest to divert the water of West
Eagle Creek, it remained the same after the exchange
of the impounded waters for the water from the stream,
as before that exchange was made. Defendants' pri
ority remained subsequent and subordinate to the pri
ority of plaintiffs as well as to that of the Sparta Irri
gation Company.

.,, "' ,,. "the water being appurtenant to the
land to which it was appropriated if transferred to
another separately from the land, cannot carry its
priority to the new owner, but would become a new
appropriation as of that date" In- Re North
Powder River, supra.
By that exchange, defendants acquired no right or

interest adverse or prejudicial to p1aintiffs' right to
the use ol' the water of West Eagle Creek.

As to defendants' claim that they have acquired a
right by prescription superior to that of plaintiffs to
divert the water of V\7est Eagle Creek, we think that
sch claim is not supported by the record.

6. It is elementary that the elements of title by pre
scription are open, visible and continuous use under a
claim of right, adverse to and with the knowledge of
the owner.

The supply of impouuc1ed water in the same quan
titv and of the same quality as that of the normal flow
of ·west Eagle Creek in exchange for the right to divert
the waters of West Engle Creek at a point two miles
above the point where the impounded waters were
brought into tJrnt creek was in nowise prejudicial or
adverse to the rights of plaintiffs.

The Sparta Irrigation Company made no further
use of' its dit-ch or of the water involved in this contro
versy after the f'll of 1926, or the spring of 19'27.

It appears from the testimony that the Dry Gulch
Ditch Company's ditch was in operati0n thirty-five
years before the trial of this case in the circuit court
and has been in continuous operation ever since.
It also appears from the testimony that the Water

bury-Allen Ditch Company's ditch was completed in
1898, and has been in continuous operation ever since.

During these respective intervals of time, these
ditch companies, plaintiffs herein, respectively, have
operated said ditches by diverting the water of Eagle
Creek continuously, openly, visibly and under a claim
of right. Not until 1928, when defendants gave them
notice, after the discontinuance of operation by the
Sparta Irrigation Company, that water impounded by
defendants would be furnished only as an accommoda
tion, was there any assertion by defendants of a right
to the water of West Eagle Creek hostile or adverse to
plaintiffs' right thereto.

Thus it will be seen that, for more than ten years
prior to defendants' said notice to plaintiffs of an
adverse claim thereto, plaintiff's operated their ditches
and diverted the water of Eagle Creek.

This suit was instituted on October 6, 1936. It is
not clearly shown that ten years elapsed after the
Sparta Irrigation Company discontinued the use of
the ditch before the institution of this suit.

In 1928, plaintiff's, being in need of water from
Vagle Creek, communicated with defendants and were
informed that defendants would turn some water down
as an accommodation.

Plaintiffs refused to accept the water merely as
a matter of accommodation, and retained counsel to

-institute proceedings to enjoin and re.strain defend
ants from diverting tho water of Wost Tagle Creek

'
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to plaintiffs' prejudice. An issue of fact is presented
with reference to what then occurred.

Plaintiffs contend that by means of a telephonic
conversation an agreement was made between plain
tiffs' counsel and F. A. Phillips, one of the defendants.

Mr.W. H. Strayer testified, as one of the plaintiffs'
counsel, that he told Mr. Phillips by telephone that
plaintiffs would institute suit to enjoin defendants
from diverting the water of West Eagle Creek, unless
it was agreed by defendants that defendants would
supply for plaintitfs' use an amount of impounded
water equal to the normal flow of '\Vest Eagle Creek;
and that in answer to that proposition, Mr. Phillips
n.ssonted to it.

The telephonic conversation, above mentioned, was
<lotrdled by :Mr. Strayer as a witness for plaintiffs, and
lhc occurrence in Mr. Strayer's office, as stated by
him, was corroborated by two other witnesses.

Mr. Phillips denied that such an agreement was
made and tosti fiecl that he had no remembrance of
the telephonic conversation. We are impressed with
plaintiffs' version of tltis issne. Mr. Strayer's positive
statements outweigh i\[r. Phillips' lack of memory. As
stated, the instnnt case wns instituted on Oetobor 6,
1036. or approximately only eight years after the tele
phonic convcrsntion between Mr. Strayer and Mr.
Phillips.

Mr. J. W. Case testified that on August 19, 1935,
:1t the instnnre of plaintiffs, he was sworn in as Assist
:1nt ·water i\faster for the purpose of seeing- "that
Looking Glass reservoir lake and Main F,ag-le Lake
f'nrnishod as mch water as West Eagle wold flow''.
Mr. Caso also testified that he went np to ooking
Glass Lnke first and ford that itas already running
ont and the not day he went np to Main Bale Lake

and it was running a good flow of water; and that he
turned down what he thought would be about half of
the lake flow, put boards in it and turned down West
Eagle about half of West Eagle water to make about
what the lake was furnishing. A day or two later, ac
cording to his testimony, Mr. Case went back to the
head of the ditch and a board had been taken out and
he put it back and put a notice on the head gate, saying
to leave it alone. He further testified that after that
he again visited Main Eagle Lake and diverted all its
water into ·west Eagle Creek by putting inboards.

7. In the light of the foregoing testimony, we think
continuous and adverse use of the water of ·west Eagle
Creek by defendants has not been shown for a suffi
cient length of time to give defendants title thereto by
prescription.

8. Assuming that plaintiffs knew that defendants'
predecessors in interest were constructing the reser
voirs and feeder ditch mentioned and were improving
and repairing Hogum Ditch, and, in doing so, were ex
pending large sums of money, still it would not be
inconsistent with plaintiffs' present claim of right to
the water of West Eagle Creek or water in like amount
and quality from the reservoirs of def'endan ts subject
only to the prior right thereto of the Sparta Irrigation
Company.

9. The rights of prior appropriators from a stream
cannot be impaired by subsequent appropriations of
water from its tributaries. 67 C. J., Waters, p. 1006
and cases cited in note 75; ·weil, Water Rights or the
Western States (3dEd.) Vol.1, pp. 3589, $ 337; Kinney
on Irrigation andWater Rights, Vol. 3, p. 2820.
Plaintiffs and their predecessors in interest were

and are prior appropriators from Engle Creek of
which stream West Eagle Creek is a tributary. De-

1'
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of West Eagle Creek remained the same after as it was
before the exchange was made by the Sparta Irriga
tion Company with defendants whereby the Sparta
Irrigation Company received impounded water and de
fendants diverted water from the stream, plaintiffs'
rights to the water of the stream were in nowise ad
versely affected and therefore plaintiffs had no cause
of complaint.

11. In other words, the substitution of impounded
water in the same quantity and of the same quality for
water normally flowing in the natural stream does not
constitnte a trespass or infringement upon or a restrie
tion of the rights of lower appropriators.

The distinction between the instant case nnd the
ease ol Wood River Power Company, v. Arkoosh, 37
Idaho, 348, 21:, P. 975, is that in the Idaho case defend
ants sought to change the point of diversion of certain
water belonging to one or the defendants from plain
tif'T's' tilrace to plaintiff's' forebay and claimed the
right to divert water in excess of ten inches from plain
tirf 's forebuy, defendants' right to divert ten inches
from plaintiff's' forebay not being controverted.

In the case at bar, plaintiff's seek to enjoin defend
ants from diverting water naturally flowing down a
h·ibntary to a stream to the waters of which plaintiffs
have a right prior in time to the rights thereto of de
fendants. There is no claim on plaintiffs' part of a
right to divert the waters at the reservoirs constructed
by defendants.

Scott v. Fruit Growers Supply Co., 202 Cal. 47, 258
P. 1095, holds that an upper riparian proprietor has
no right to divert the water of a tributary to a stream
to the prejudice of lower riparian owners, the trib
tary in that casC' being Bagwell Springs. Defendant

',/
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fendants and their predecessors in interest were and
are subsequent appropriators of water from said tribu
tary, hence, defendants have no right to impair, re
strict or interfere with plaintiffs' right to the water
of "\Vest Eagle Creek.

10. Defendants call attention to the distinction be
tween impounded water and water flowing in a natural
stream. This distinction is stated in the two cases
which defendants cite, namely, Vaughan v. Kolb, 130
Or. 606, 280 P. 518, and Jones v. TVannsprings frriga
ton Dist., 162 Or. 186, 91 P. 2d 542. I the latter of
these two cases, we find the following quotation from
Vol. 1, Wiel, Water Rights (3rd Ed.) p. 36, § 37.

"'.l'he water taken into an artificial structure
nml 1·educed to possession is private property
during the period of possession. When possession
of the aetual water or corpus has been relinquished
or lost, by overflow or discharge after use, property
in it ceases; the waler becomes again nobody's
property and re-enters the negative community, or
'belongs to tJ,e public,' just as it was before being
taken into the ditch. It has no earmarks to enable
its former possessor to follow it and say it is his.
'T'he specif'ic water so discharged or escaped is
abandoned; not an abandonment of a water-right,
but an abandonment of specific portions of water,
viz., the very particles that are discharged or have
escaped from control.''

Confined to (he question wlletJ1er plaintiffs ac
quired by prescription the right to the waters when
impo1mdcd or stored in the lakes which were converted
by defendants into reservoirs, these two cases sustain
defendants' position that plaintiffs did not obtain a
prescriptive right to the water so impounded by de
fenclants; but, in the view of the writer, these cases
:a;upport plaintiffs' claim 1hat while the normal flow



claimed to have acquired the right by prescription to
make such diversion.

The court held that inasmuch as the evidence dis
closed that defendant in irrigating his ranch merely
diminished the water for a period of from 24 to 48
hours and thereafter the water returned to the creek
for the use and benefit of the lower riparian owner,
defendant gained no prescriptive right against the
lower riparian owners.

The case of Dontanello v. Gust, 86 Wash. 268, 150
P. 420, held that the filing of a claim in 1891 to the wa
ters of the spring in suit and the right to conduct the
same through an irrigation ditch, the construction in
1902 of a ditch for the purpose of carrying all waters
from this spring to his land, the construction of a dam
about 250 feet below the spring, which dam was the in
take for the ditch, and the operation of said ditch each
year beginning with 1892 and continuing until 1915, in
which operation all of the water from said spring was
diverted into said ditch and used by plaintiff for the
irrigation of his land, gave plaintiff title by prescrip
tion to the waters of said spring.

12. I Dontanello v. Gust, supra, we find the fol
lowing rule stated:

"In order that title to watersmay be acquired by
adverse user, it is necessary that during the entire
statutory period there shall have been an infringe
ment upon nnot.her's nght to such an extent that
such other would have had a cause of action agafost
the claimant."

To this point the following cases are cited: Davis v.
Chamberlain, 51 Or. 304, 98 P. 154; Perry v. Calkins,
159 Cal. 175, ll3 P.136; Ison v. Stitrgill, 57 Or. 109,109
P. 579, 110 P. 535; and Smith v. Duff, 39 Mont. 374, 102
P.981, 133 Am. St.Rep. 582.

I
I
#
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While at this point we are reviewing authorities,
cited by defendants, we venture to remark that the
legal rule last above quoted from Dontanello v. Gust,
supra, is invoked by plaintiff's in resisting defendants'
claim that defendants have acquired by prescription
the right of diversion which plintif'l's seek to enjoin.
This rule is applicable for the reason that as long as
water equal in quantity and quality to that diverted was
being returned to the stream in question above plain
tiffs' intake, plaintiffs could have no right of action
for infringement, trespass, interference or restriction
upon their rights as appropriators of the waters of
Eagle Creek and its tributaries.

In defendants' discussion of the exchange contract
between the Sparta Irrigation Company and the de
f'endants, it is urged that there are but two appropria
tions f'rom West Eagle Creek, namely, that of the
Sparta Irrigation Company under its 1870 priority
and that of defendants under their 1917 priority. That
argument is based upon the assumption that plaintiff's
waived and relinquished their right to the water of
West Eagle Creek by consenting to that portion of
the decree which declares that the Sparta Irrigation
Company, by its trustee Mr. Grant, shall take all of
the water granted to that company from West Eagle
Creek. We do not construe that as a waiver or a re
linquishment on plaintiffs' part. It was pursuant to
an agreement between defendants and the Sparta Irri
gation Company that, because defendants sought to
divert water from "\Vest Eagle Creek at a point above
the Sparta Irrigation Company's intake therefrom
the defendants in exchange for that privilege would
supply water of like kind and quantity to that of West
Eagle Creek's normal flow at a point above the Sparta
Irrigation Company's intake therefrom. That agree-

[170 Or.DRY GULCI DTTI Co. • IIUTTON682 .
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ment was in effect and performed until the Sparta Irri
gation Company discontinued its operations in the fall
of 1926 or the spring of 1927.

Plaintiffs were not thereby deprived of any water
which they would have otherwise received. We think
that there were four appropriations from West Eagle
Creek l)esides tliat of the Sparta Irrigation Company,
namely, the appropriation of the Dry Gulch Ditch Com
pany with a priority of 1891; and that of the Dry Gulch
Ditch Company with a priority of 1909; the appropria
tion of the Waterbury-Allen Ditch Company with a
priority of' 1891, and the appropriation of defendants
with a priority of UH7. v\Thile an excliange of waters is
permitted, such exchange cannot be given the effect
of changing priority rights to the extent that one hold
ino- an older priority before such exchange thereafter

0 • • •
shold be deemed no longer the owner of a semor pri-
ority but only that of apriority junior to the other party
to such exchange.

The decree of the circuit court dismissing Uris suit
is reversed; and a decree is hereby entered herein en
joining and restraining defendants Orin Tutton, Fred
A. Phillips, Charles F. Duby, Wayne Phillips and Jo
seph Jackson, nnd all persons acting or holding under,
by or through them, or any of them, from diverting the
water of West Eagle Creek or of Eagle Creek to the
prejudice, diminution, impairment or interference with
the rights of plaintiffs to the use of the waters of' said
streams, namely, the right of the Dry Gulch Ditch Com
pany to divert sufficient water to irrigate 572.52 acres
of J;nd bnt not to exceed n. continuous flow of 1/40 of'
a cubic 'foot per second per acre with a priority of July
10, 1894; and said Dry Gulch Ditch Company's further
right with a priority of August 31, 1909, to divert waterro said streams not exceeding 1/80 of a cubic foot

I
'I
I
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per second per acre for the irrigation of 2779.93 acres
of other lands belonging to its stockholders; and the
right of the Waterbury-Allen Ditch Company to di
ve~·t waters from said streams for the benefit of its
stockholders sufficient to irrigate 637 acres of land but
not to exceed 1/40 of a cubic foot per second per acre
with a priority date o£ 1891.

It is further ordered that plaintiff's have and re
cover judgment against defendants last hereinabove
named for plaintiffs' costs and disbursements herein.

And it is further ordered that, except as above
stated, neither party hereto recover costs or disburse
ments herein.

The late Mr. Justice RAND did not participate in
this opinion.
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TOM McCALL
GOVERNOR

CHRIS L. WHEELER
State Engineer

STATE
ENGINEER

WATER RESOURCES DEPARTMENT

1178 CHEMEKETA STREET N.E. • SALEM, OREGON • 97310 • Phone 378-3739

April 12, 1973

e Ne. 27L,5
27446

Collins, kedden, Ferris & Velure
Attorneys at Law
225 west Main street
Medford, Oregon 97501

Attention: John E. Ferris

Dear Mr. Ferris:

This will acknowledge three applications submitted in the
name ofStuart V.Hinson for approval of changes in point of diversion
and place of use of the water of Little Applegate River, six maps, and
fees in the amount of $105.00 for which our receipts numbered 31798,
31799, 31800, 31801, and 31802 are enclosed.

These applications have been filed as numbers T--27L,5 and
T-2746 and the nurbers shown on the application forms. Two are further
identified by circled numbers 1 and 2, as these involve the sane right
and can be filed as one application.

Since the proposed change in point of diversion is over*
mile, the State Engineer is required to publish notice of the proposed
change in a newspaper published and having general circulation in
Jackson County. Please designate the newspaper of your choice.

We will need a letter from the First National Bank of Oregon,
Medford Branch, as mortgage holders, stating that they have no objection
to the water rights being transferred from the lands as listed in these
applications.

The applications apparently were prepared on the basis of all
lands irrigated from the three ditches, which results in repeating the
acreage list and is somewhat confusing.



Collins, Redden, Ferris && Velure
April 12, 1973
Page 2

The lands south of the river were, according to the adjudication
map, irrigated from the Gin Lin Ditch and the lands north of the river
irrigated through the Upper Phillipa or Lower Phillips Ditch,

The 1898 and 1857 rights were not established under State
ingineer's Permit anci the 1929 right was, so items 9 and 11 need changing.
The reference corner was omitted from item l and Section 19 is listed in
item 13 instead of Section 20, if the map is correct, Also, Certificate
1600 has been superseded by Certificate 38773.

Instead of detailing suggested changes, I have used the
records and the applications and naps submir,ted to prepare two new
applications which I believe correctly describe the intended changes.
The application for change of the 1929 right lists both Phillips
Ditches ,dth no division of lands between the two. I assume the land
above the Lower Phillips Ditch will be irrigated from the Upper Ditch
and the land below the Lower Phillips Ditch will be irrigated from that
ditch and have prepared the application accordingly.

e will need a statement that Mr, Hinson owns all the land
described in Certificate 38773 or an agreerent with other owners as to
a division by priority date.

If you agree with the applications I have prepared, Mr. Hinson
should execute the affidavits of applicant and return the applications.

kr. David Hendrix, our katermaster in Medford, will receive
all of this infonna.tion in case you wish to discuss any question with
him.

I am also returning the original applications along with the
maps. On return of the applications and completed superseding applica
tions, we will promptly prepare a notice for publication.

Very truly yours,

Trevor Jones
Assistant

TJ:bjs
.E.nclosures
cc: David C. Hendrix, Watermaster
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STATE ENGINEER
SALEM. OREGON

k,a6ea
' ~ (tf77
~ Application for Transfer of Water Right

To the STATE ENGINEER OF OREGON:

!, StartV,Hinson ,.,., °' "'""'"" / .

of !!!?!!!~~ ~, ..~21!;..?2.:,;~!;f;f;~.?.PY.!1.1.\ , County of . ~<;g)!;~~.~ :.....................•... ,

State of ...9:t•&@ , do bejby make application fo, change :!fl.J>o;,,~ P.L. .

.........................................diversion ..and. plc1:~e\ of.. use .
In point ol divers-Ion; plnc~of use; use heretofore made ofthe v,rnter)

1. The source of present water right is Little .. A_pplegate .. River .
<Nnme of stream)

2. The use to which the water is appHec is irri_gation.and.. domestic ..us~ .
{!z-rl~allon; Mlnlne: Power; Monu!ncturlnn; etc.)

3. The name of the ditch, canal or pipe hne is ..~.gk~ri..t~;.~~..~~~.~~-~~...~~.~~~~.~-····························
(DUpper 68( S. 9 W.

4. The point of div~ion is located...215.. ft $.., and ..7.9.0. ft W from the Nl .
@) Lower-2130' "A!' 1905 "!"" E

corner of .Se.~tion..29 being within the CD ~~t.~?*-. .
(Section or subdivision) @ NW-k, N.EJt

of Section ?'.? Tp 39S R. ?:~........... 'Iv. M., in the County of ~.?&~~.9.~ .,
(No. N. or S.) (No. E. or W.)

5. List the number of acres irrigated in ach J.,allest legal subdivision (4O-acre tract)
transfer. If for any other use, indicate place o use."\

involved in this

SE 1-4

5.7

sW 1-4NE1-« / NW 1-\
NE' NW S\V'.◄ SE /NE NW\'◄ sw» SE NE! NW+ sw SE\'◄ NE+,
PlLIO] l'Y / \

Set. 1, 18° 10.3 9.0 10.6 1 • 5

18 8 ~- 1.0---
1898 I 1.0

--···- .L! ·- .. _..__

19_3-9S 2W @
·-;i--i---;-----;---n----r~-r---t-- 1r---t----1·------ ·----@ ~

--+--+--,t-+-"-=<r--+-1-+--+--r---+-~r-+--t--+-~~-+-+--0.

reNOTE: I! you own lcn tho.nzO-ncr tracts. ntlnch n de<crlptlon ol your land llS it appears In your deed.
.to~ ,;'!.. ,.~ r'!.

(Attach separate sheet if necessary)
.

6. Are you the legal 0wner of the above described lands? .Y..~~ .
(U not owner, explain your tntcrcsl)

............................................................................................................................................................................................................................................................................................................................................................

7. Has water been used beneficially for the purposes indicated herein during the past 5 years? ..ye....

8. What is the date of priority of your water right? 5~.e...ltem..-5................................................................... '

9. Was your water right acquired by State Engineer's Permit? J~9 If so, give number '
(Yes or Nol

of permit ····························-··········"

Form IIJ-2M-8•S3



10. Do you hold a water right certificate? ....ye.... Iso, give number of certificate .J..?.7'1.J.. .
(Yes or No)

11. Was your water right determined by State Engineer's order of Determination or Decree of Court?

...X.~.~ If so, give title of proceedings !1-.9.1™~ ~i.V.~J'. (Y.gl~., p,30...9.(:LJ.L .
(Yes orNol

12. Is the water right recorded in your name? A~..-S..c.Kleinharnmer. ---··············································
It not, give nrunc)

13. I propose to transfer the water right to the following described lands: (Do not answer if your appli
cation is for change in point of diversion only.)

Twp. Rane Sec. NE 1-4 NW 1-4 SW 1-4 SE 1-4

NE NW, sw, SE+ NE¼ NW, sw SE¼ NE" NW, sw, SEI'• NE NW swW SE

398 2 19 l15 - y - € 1.5 7.7 27.9 I I 9/1/18, .
-·r----

19 2.0 18------ I'----·--• --- 1----~·-· ··-· ----- 1---••· .... ····---· t--- -·~ ------··--·--· ·--

---·· -
. -· --

57

98 •

(Attach separate sheet ifnecessary)
NOTE: Amwcr question• l◄, 15, 16 and 17, If tho oppllcnllon i,, tor change in point o! d.lveni lon.

14. The proposed point of diversion is located ..130... ft N.! and ...J.9.05.. ft Ji.! from the ~l .
(N. or S.) E. orW.)

corner of .S.e.c 29 being within the ..JM-k N~.t of Section ..29 Tp. ...398... R. ....2k..... W. M.,
(Smnllc11 lcgnl subdlvulonl cN·o. N. or S.l (No. E. or W.)

in the county of Jackson The name of the ditch to be used is Gin ..Lin .

15. Are you the owner of the land on which the proposed point of diversion is to be located? Y.~fL .

16. Ifnot the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

·············•··••······· ._ .- .

17. Are there any diversions between your present point of diversion and the proposed point of diver-

. ? nos1on .

NOTE: Answe_r qucsllons 18 ond 19 Jf nppl!cnllon Is ror change In use or place or use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, etc.? ..1'.!Q.......••..•.
(Answer Yes or No}

19. If not, give below a description of existing encumbrances:
NATURE OF ENCUMBRANCE HELD BY AMOUNT

Mortgage I 1st National Bank I $30,000.00

l of Oregon

II {Medford) ~

••·••···························•··••············--············....................... . .

'...................~ ·-····· -•·············--·················~··········································· .

··•································································· ···········.· ' ... ························· ... ······················
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STATE OF ORI:GQrl )
) ss

County of Jackson )

A F F I D A V I T 9EeEIEI»
t\ JUL I 61973 £!U
TATE ENGINEER

SALEM OREGON

I, STUART V. IIINSON, do hereby certify that I am the

owner of all of the properties listed on these two applications

for transfer of Water Rights.

;<~t/t"__:___
STUART V. HINso=N-=---------

Subscribed and sworn to before me this I..J1~ay of July, 1973.

I

•NOTARY PUBLIC FOR OREGON
!1y Commission Expires: .;?/?9'/2z

y2



,,.,

Edward McGint7
Medford, Oregon

II

. . ' 12 7 h. 5
2 7 /.J. 6 r-1t z 7 JI.$.

" 7"

TRANSFER TIS APPLICATIONI'

SSC. 19, TJ9S, R2W, WM

for

FOR IR.R:GATION PURPOSES ONLY

1 ~c-:, Y.ATE.R RT }10 ~!iA.NGE
1S5 W4TR RT TRANSFER THr, APPUCATION
:si::-" " ?::'TI:•:HG "'.'RANSFER (T--;..!>Bo)

OREGON
JULY 10. t9!>3

EOWARO ~...o1cGIHTY

STt.:ART HINSON

r_.R E G I 5 T E R E O '\

PROFESSIONAL
L.AND SURVEYOR

ca±e, 1 in. =t ft.
zepLember 6, 1072

CTR SEC

,..._ I ,• •
• ... .I'\\...

LOWER i-'l:.:.LL.!.!"-~
DIL'.H

Upper Phillips
Ditch '-,,



}

AFFIDAVIT OF APPLICANT

I, ?~~~~~ .Y..~ ?..!~~9.~ , the applicant herein, being
first duly sworn, depose and say that I have read the above and foregoing application for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this ....Z.... day of...... ....Tl......... .... ...... .., 19.73...

Subscribed and sworn to before me this _../.J._1 day oA ,!,:,Jy ;:}]~·-················• 19 .U

[Notarial Seal] ~?./4.. a ~0~ .
NOTARY PUBLIC FOR OREGON

My commission expires ~/4.0z .
Remarks ·················································-············-·····················································································································

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RlGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.



EE1VE[
JUL 1 61973

STATE ENGINEER
SALEM OREGON

t:-~-;;;,_tion for Transfer of Water Rig~✓
Atay 1177,

To the STATE ENGINEER OF OREGON:

I-, Stuart ..v •...Hinson .
(Name of applicant

I

of !.1:9):l;!:i~ ~., ~.9.~..?.5.,..A.9.-f.K~.9.~Y.;i.,;:ri~ , County of / !!.?&l.<;~9.TT : ,
CPostofflce) / • • •

State of Q,:ogon , do hereby make •~plicat7r change lJl..J>omt o!............................. ,

........................................diversion..and. place of. use \ .
On point ol diversion: place or use: use heretofore made ol the wnter)

1. The source of present water right is Lit.tl, .. p.ple_gat.e .ft.iY.e.r. .
CNnme of stream)

2. The use to which the water is applied is t.:r.;i::igi;-1,.;l.g ~.~9.W.~1-?:1'--i.~µ~~ ..
rl'Jgntlon; Mining; Power; Mnufacturin; ete,)

corner of $.!:lf.ti~m ?.9. being within the ~{t...N~ .
(Section or subdlvl•lonl

of Section 6.9. Tp .3.9 ~ R. ..2 W., W. M., in the County of JA~k~9XL .
(No. N. or S.) CNo. E. or W.)

,/
/

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use,indicate place of use.

NOTE: I! you own less than 40-acre tracts, atlach a descrlpUon of your land as it appears In your deed.
i.'<!I ,...~ 30!_1

(Attach separate sheet ifnecessary)

6. Are you the legal owner of the above described lands? :Y.~!?··················-······• J
(lf not owner. exp!Jlln your Interest>

Twp. Rane Soc. NE 1-4 NW 1-4 SW l-4 SE 1-4
NE NW, S\V¼ SE" NE¼ NW! sw, SE!'. NE3 NW, SW't• SE" I NE•.◄ NW%, sw+ SE!4

_.19.S 2w 19 I ) .OR 2.7 /30.67 ·-

·---·-
··-

---------- .... ...... ···- - . ·----· . .

·····················••·•···-················••·••·············..······················-··..········ ..·················-··········· -- .

7. Has water been used beneficially for the purposes indicated herein during the past 5 years? ..S....

8. What is the date of prier-Hy of your water right? ...November..J.2., .. ..1.9Z.9. •

9. Was your water right acquired by State Engineer's Permit? y.es. If so, give number
(Ye or No)

· 9389of permit .



10. Do you hold a water right certificate? _yes If so, give number of certificate ?d+!:+7.9. ~
(Yes orNo)

11. Was your water ltighit determ'ine_d by State Engineer's 0Fder of Determination orDecree of Court?

........N9 If so, give title of proceedings _ - - .
(Yr, or Nol

12. Is the water right recorded in your name? F.ir.s.t..Nat.ional..S.ank..&..Armin..Jtichter. ~
(I not, give name)

13. I propose to transfer the water right to the following described lands: (Do not answer i'f your app,li
cation is for change in point of diversion only.)

CD
@
G)

Twp. Range Sec. NE 1-4 NW l-4 SW 1-4 SE 1-4
NE+ NW sw, SE NEt• NW s SE% NE! NW, sw SE¼ NE! NW sw SE..

1 -
39S 2 W 19 o.o 0.3 0.7 2.0 ' o. 5 ..

---.....- .._ -----·-·- 19 ··-- 5.0 8.5 $=37~------ -·- ._.

2o &.37 I I----r----· -·- -·

(Attach separate s.,heet if necessary)
NOTE: Answer questions 14, 15, 16 and 17, I! the oppUcntlon b !or c:luu111e In point of diversion.

(D Lower Phillips 21 5 S. 790 W.

14. The proposed pojnt of diversion is located ....~~Q... ft......?..~..... and ...9_....... ft..... "!!..•...... from the ...~t...
~ U,pper Plii.llips--"" (N. or S,) (E. orW.)

corner of ..~~-~.~ ~.9. being within the ~~"t.~~~!t. of Section ?2 Tp.. 3..9.~ R. 5.W W.M.,
(Smallen lcgill oubdlvtslon) (No. N. or S,l (No. E. or W.)

in the county of c!.?..<?.~.~9.I.t The name of the ditch to be used isffi TI~~!·;..~~frI~!-- ,
15. Are you the owner of the land on w:hich the proposed point of diversion is to be located? .......yS....

16. Ifnot the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe liile.

17. Are there any diversions between your present point of diversion and the proposed point of diver

sion? NQ .

NOTE: Answer questions 18 nnd 19 I! nppllcnUon b !or change In use or place of use.

18. Are the lands from which you propose to transfer yourwater right free of all encumbrances, includ-

. t t 1· t ? Nomg axes, mor gages, uens, e c.. .. ..
(Answer Yes or No)

19. If not, give below a description of existing encumbrances:
NATURE OFENCUMBRANCE HELD BY AMOUNT

Mort a e Bank

20. Reasons for the proposed changes are more ..e<?.QD:Qaj£cg ~§.~ 9.1='...!t?.~~.:r...rJ~1§. .'

····-~--·-···..······ ···•--•·.···••···. ...... . . .. . . . . . ··········••• ····· -

··•-·········································..····-·••·••···-··········.. ····-···-·-··-··················..-·····••-•-·····-···· - _ - - .

....... _ ····••·• ····· ·- •·· ··---·• ······· ··- -•···-••- ..-- -- --- ·•·••...
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•
AFFIDAVIT OF APPLICANT

I, S.TUART V..•...HINSON _ , the applicant herein, being
first duly sworn, depose and say that I have read the above and foregoing application for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
ofmy knowledge and belief.

Subscribed and sworn to before me this .../..J..'!!.day ofQ········J.uly : ;;..7::···············• 19...73

[Notarial Seal] bJ.7/.ll2.t£a:~ .
NOTARY PUBLIC FOR OREGON

My commission expires i//4¢2 - .

Remarks ·························································································································-·····························-····························

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.
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Application for Transfer of Water Right

To the STATE ENGINEER OF OREGON:

I Stuart V. Hinson
t •••••••••••••••••••••••·•••••·••••••••••••··••••··••••••••••••••••••••••••••••••••••••••··••••·•••••••••••••• .. ••••·••••••••••••••••••••••••••••••••••••••••••••••••••• .. -·-··-···················- ...(Name of applicant)

of ..Route.~ ~.9.~ f.~ .J.~.g.Js.~.9DY.i.ll~ , County of J.i;1.~ks.on ,
(Postof!lcc)

State of Q~.~_g.on , do hereby make application for change J..n .P.9..i.D.:t. 9.f ..

............................g.~.Y.~.t.l?.i.9.n ~.n..9- .P.J.c;!,~~ Qf µ.$.~ .
(In point of diversion; place of use; use heretofore made of the water)

1. The source of present water right is Li.t.tle Ap.p.le..g.ate Riv.er ..
<Nome of stream)

2. The use to which the water is applied is .irrigation.9-.1}9 9:9.ffi~.~.t.i.G \tSe. .
(Irrlr.atlon: lltlnln11: Power: Mon1>fDcturlnc: otc.)

3. The name of the ditch, canal or pipe line is .upper...f..h.JJ.,.:J.;iJ?.I? .

4. The point of diversion is located .680 ft § and Q ft W from the .N l/.4 .
(N. or S,l (E. or W,)

corner of ·····-·~gg ?.~ being within the NE l/A. .NI"7 J./.4 .
(Section or subdivision)

of Section ?~ Tp 19..£ R. 4-W W. M., in the County of .J.~.9.~§.9.D: .
(No. N. or S.) No. E or W.) (see attached sheets)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.

NE 1-4 NW 1-4 SW 1-4 SE 1-4
Twp. Rane Sec. NE", NW SW¼ SE" NE1/4 N\Yt'4 sw•.• SE% NE% NW, SW¼ SE NE% NW, sw% SE±,

• I '
39 2W 19 10.3 9.0 10.6 1.5 5.7

-·

- ·---

-· .. - -- ..
NOTE: [! )'au own IO$S than 40•ncre tracts. DlUlcb o dc•c:r lpllon of your fond as it appears In your deed.

.?o? ts'!. (&';

(Attach separate sheet if necessary)

6. Are you the legal owner of the above described lands? .Y.~.~ - .
(IC not owner, explain your interest)

7. Has water been used beneficially for the purposes indicated herein during the past 5 years? yes.....

/

8. What is the date of priority of your water right? .........September..JJ J.?.5.7. .

9. Was your water right acquired by State Engineer's Permit? Y~~········· ..·········· If so, give number ?
(Yes or Na)

of permit ~.JJ!.~ ..

Fann 113-:?lll-8•&3



,J I. '.V'

'381i3

10. Do you hold a water right certificate? .....y.es .... If so, give number of certificate .l6.400.................
(Yes or No,)

11. Was your water right determined by State Engjneer's order of Determination or Decree of Court?

............No. If so, gjve title of proceedings ············•··••···················································································-·····················(Yu or No)

12. Is the water right recorded inyour name? No.,....as...A.•....S .Kl?inharnrner -•·······-······•·············
(I not, lve name)

13. I propose to transfer the water right to the following described lands: (Do not answer if your appli
cation is for change in point of diversion only.)

Twp. NE 1-4 N 1-A4 S\V 1-4 SE 1-4Range Sec.
SENE! NW¼ sw+, SE NE NW sW+ SE% NE!'. NW, sw, sE NE¼ NW, SW¼

---39. 2W 19 1.5 7.7 27.S '--·
--...·-·- _ _..______ ..- ---k- •··-··

__...____ ..,_ ..

'

(Attach separate sheet if necessary)
NOTE: Answer question,: 14, 15, 10 nnd 17. II the oppUcaUon Is !or chance, In point o! divers ion.

14. The proposed point of diversion is located .l..4..3.Q... ft N. and l9.0.5•.. ft W. ....• from the .
(N. or S.) E. or W.)

corner of Se.€....2.9 - .. being within the NW.L/4..NE l/~ Section 2.9 Tp 3.95.. R. -....2.. W. M.,
(Smnllest leRa1 subdlvlslon) (No. N . or S.) (No. E. or W.)

in the county of J..ac.)$;s.o.P. The name of the ditch to be used is 9:~ ~~~ ~~.~~~··················
15. Are you the owner of the land on which the proposed point of diversion is to be located? y.e.s .

16. If not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

-~·····················--····································•·································· ..·········..······················································ ..

17. Are there any diversions between your present point of diversion and the proposed point of diver-

sion? nQ .

NOTE: Answer aucotlon.s 10 and 10 I.C nppllcnllon ls for ehann~ tn use or pince of use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, etc.? no .
(Answer Yes or No)

19. If not, give below a description of existing encumbrances:

1

NATURE OF ENCUMBRANCE HELD BY AMOUNT

20. Reasons for the proposed changes are mo.r.e...eonmi.cal....i.:ise. Qf v.1.a.t.e.r x:ight.s .

···•···· ..··································-··· ....··············••·••···········•··••·············••·••·······················••·••··········•··········•····························-···········..···•·••·····················

·-····· •·•• -- - ······ -- ~· ·••··•·· --

·•·············•····•··························································································· ···•·••········································ ..···································--········ .



r gerrzp6 pc1a1972
TATE ENGINEER
ALEM. OREGON

Application for Transfer of Water Right

To the STATE ENGINEER OF OREGON:

I, .S.t.u.a.x:t ..Jl..•....liill.SQJ.l .
(Name o! applicant)

of ...Route...2...BOX...2.5 J..~.~.~.!?.9.D.V.iJJ..~ , County of J.~9.~.~.9JL ,
<Pos10!11cc)

State of Or.e.gon , do hereby make application for change .i.D P..9..i.D.t. 9.~ .

.......................... diversion and ..place of use .
(In point of diversion: plac-e of use; use heretofore- mode of the water)

1. The source of present water right is Li..t;..t.l...1?. AP.P.J..~_g.~.t.E;; RJY~~ .
(Name of stream)

· . d d t· i'2. The use to which the water is applied is ..Irrigation...an......OIS.±C..Se......................
(Irrlr.c1l0n: Mlnlnr.: Power: Mnnutnoturlnu: etc.)

l

3. The name of the ditch, canal or pipe line is G.in Lin P..i.t.c.h .

4. The point of diversion is located J.1.J..O ft N and 19.05... ft W from the l;; ..JJ1 .
(N. or S.) IE. or W.)

corner of S.e.c Z.~ being within the NW J../1 N.J;;..J:!.4 .
(SccUon or subdivision)

of Section ~.~ Tp 3..~S. R. ?Jf-··-··· W. M., in the County of J.9,£Jrn.9.P.. .
(No. N. or S .) INo. E. or W.)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.

Twp, Rane Sec. NE 1-4 NW 1-4 SW1-4 SE 1-4

39 2W 19 2.08 12.7 306

---+---+----11-----+--i---+---~-----+----,,.........--il---+--t----1--- -- ···--·-1----+-

........ ---···· . ---- .. .. --- . --
NOTE: I you own loss Ulan 4O-ncr" tract.II, attach o description of your land as It appears In your deed.

,98 1 3%!
(Attach separate sheet if necessary)

6. Are you the legal owner of the above described lands? yes .
It not owner, CXl>loln your interest)

......................................................................................................................................................................................................................................................................................... ················ .

7. Has water been used beneficially for the purposes indicated herein during the past 5 years? ...Y.~.$...

8. What is the date of priority of your water right? November 12, 1929
...........................u•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

9. Was your water right acquired by State Engineer's Permit? .Yes If so, give number
(Yu or No)

of permit 9.3.8.9 .

Form 113-2M-8-63
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10. Do you hold a water right certificate? se..s li so, give number of certificate .2.4.4.7.9 .
(Yes or No)

11. Was y.our wa:ter right determined by. State Engineer's order of Determination or Decree of <s!ourt?

.......Xe.~ If so, give title of proceedings .State...Engineer...Or.de..r of Dei:er.m.i.nation .
(Yes or No>

12. Is the water right recorded in your name? ..N.9. .t f..i:~:!?.t R~t.i.Q..O.~.l aank o.f Ashl.and .
(U nol. give name)

13. I propose to transfer the water right to the .followdng describ'ed lands: (Donot answer if \¼'0li.F appli
cation is for change in point of diversion only.)

' NE 1-4 Nw: 1-◄ s,v 1·4 I SE 1-4Twp. Rnngc I Sec.
NE NW% sw, SE NE NW sw SE NE¼ NW SW\'. SE NE NW sW% SE\'...

39 2W 19 15.0 8.E 10.' 2.( 8 ; 0.5--~ i"""-----, _.....;____ .

39 2W 19 8.3-·----·- ------------,-·• ---·->- ·------- ~-
I --t··-·-. II,---- - ......!~ - ---

-
-

(Attach separate sheet if necessary)
NOTE: Answer qucstJons 1.4, 15, 1a·nnd 17, I! the npplfcatlon Is for chane in polnt'of diversion.

?

14. The proposed point of diversion is 1Q)::ated Ji?.9 ft $ and .$.l••••• ft W...•.... from the ..N.J/4 ✓

(N. or S.) E. orW.)

corner of ....Sec...i.~·-·•-... being within the NE...l/.4.._Jilli...l/ot Section...29... Tp..3.9.S.... R. .....2kL. W. M.,
(Smallest legal subdivision) (No. N. or S.) (No. E. or W.)

in the cou:nty of The name of the ditch to be used is .~P..P.~E.?~~.~?.P..~ ..~~::-.~p.s,
(see attached sheet)

15. Are you the owner of the land on which the proposed point of diversion is to be located? ...y.eS......

16. If not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

17. Are there any diversions between your present point of diversion and the proposed point of diver-

sion? ~Q .

NOTE: Anuwcr qucaUon• 18 and 19 IC oppllcnllon Is !or chnnge In uno or place or use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, etc.? No .
(Answer Yes or Nol

19. If not, give below a description of existing encumbrances:
NA'l'lTRE OF Er-TCUMBRANCE HELD BY AMOUNT

iona B 0.00

d

20. Reasons for the proposed changes are ffi9.;'.~ ~.~.9.TI.9.ffii9.~) Y,§.~..of ..water rights .

•---••••••••..-• , , , ••••• .. ••• , - u•.. •••• .. •••• ,,,000••••••



10. Do you hold a water right certificate? :i.~.f?..... If so, give number of certificate l1.1.7..~ .
(Yes or :-ioJ

11. Was your water right determined by State Engineer's order of Determination or Decree of Court?

..........X~.~··········· If so, give title of proceedings S.t.?..t.e..Engineer.order.of D.e.t.er:mination .
tYcs or :-,.."oJ

12. Is the water right recorded in your name? No.,FirstNational..Bankof.Ashland...........
i! not. ive name)

. ~3. I propose to transfer the water right to the following described lands: (Do not answer if your appii
cation is for change in point of diversion only.)

Two. Rance see. ll,ii."i'""itI,hi
NW! SW SE! NE: NW SW:, SE', NE' NW;} S! SE:, l NE NW, SW ! SE!

_2-9-..._.3~... __..!.?_.,,.11.----+---·+-------- '---·- __1_5__· +-~·_s_..~..;1_1_0_.4·~_2__·_c·~·-····__:~-----'-~.:._? ,..__

-...)~L. ...?~·~··· .J.~?.1,....--

(Attach separate sheet if necessary)
NOTE: Answer qucstloru H, 15, IS :ind 17. U th& :ippUcntlon Ill for chnnge In point of dlvor:,lon.

8.3
-··--~---•-•·· _ -.... ••• L,,. ,. -·-·--· _ --------·-----------+-----!--+---

14. The proposed point of diversion is located - 2l5 ft S and ..790.. ft .W. from the ~..f..l/ 4
(N. or S,) <E. orW.)

corner of ~.~.9 i9. being within the .NE..l/!1 .. .Nl1L.l,6i!1Section ..29 Tp....3.9$... R. ..~J~ W. M.,
(smallest lenal subdivision) (No. N. or S .) (Vo. E or W)

in the county of ...Jackson.................. The name of the ditch to be used is ./per_Thi±lips-&_LoyerPhillips
15. Are you the owner of the land on which the proposed point of diversion is to be located? .

16. I not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

--············•·•·••·····••·••··••··•·· - - ···-··..···•····•· ~--..··· .

17. Are there any diversions between your present point of diversion and the proposed point of diver-

• ? no
5100. ·····•··••·······················

NOTE: Answer questions 18 and 19 U :ippUcnllon ls for change In use or pince of UR.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ

ing taxes, mortgages, liens, etc.? no .
Answer Yes or No)

19. If not, give below a description of existing encumbrances:
NATURE OF ENCUMBRANCE

Mort a e

HELD DY

1st Nati

of Ore on

Medf rd

AMOUNT

20. Reasons for the proposed changes are ..mOre...eOnamia.l...us...0f..w.a.ter...rights.............

••••• ..•••••••• ••·•• • •• ••• •••• • •• • •ro• ••••• •• •••• • • • • ••·•• ••--•••-•••••• ..•••• ••• ••••••• ••••• • o••• • 0 • • • • • , ., , o..••• • .., • • • o• • , .., ..o•••• •••••• ..•••·• •••·• •••

....................................................................._ .

---·· ·-· ······· ..- --- ······-··· , .



AFFIDAVIT OF APPLICANT

STATE OF OREGON, l
County of Jackson Jss.

I, ~t.~.~.;.t. Y..~ ~t.~~g·~··············-···································································• the applicant herein, being
first duly sworn, depose and say that I have read the above and foregoing application for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this ..lth aay or. _November.........., 19....l?

'I

(Name of oppltcnnt)

Subscribed and sworn to before roe this~~ay of ...~,tJ.z/,R..--:t:7.J-lfc/4/......:···············• 19...7,Z

[Notarial Seal] .....{:~.,,1/4LUL~~···················( 6<66sic iioci

' ~. . . -·/ -My commission expires 6.. :2 2 .

Remarks ···············································-····················--··························--·········································--·····················--·················

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.

I
'



Application for Transfer of Waier Right

To the STATE ENGINEER OF OREGON:

I, $.tg~;r;:t. Y., Hins.on .
(Na..-ne o! applicant)

of ~9.~..~.~ ?.. .J~9.~ ?..?. J.9:~J..~.QDY..i.ll..e , County of J.sJ,Gks.o.n ,
fPostoffke)

State of 9.!:'.:~5!.?.~ , do hereby make application for change in...point o.f .

.............................9.i.Y.~.r:.s.io.n an.d plac.e of us.a .
(In point of dlverslon; place of use; use heretofore made ol lhe water)

'1. The source of present water right is J,J.t.tJ.~...l.\p.pl.e.g.a.te Riv.er .
(Na.me of st.ream)

2. The use to which the water is applied is .J.~.:i::.i.gc:':l:ti.9.D ~nc;L.do.me.s.tic: us.e. .
(Irrlga.lion; Minln l:!: Power: 1\llan.uJnctu.rlng: etc.)

3. The name of the ditch, canal or pipe line is J9.wg.:i::- P.hi1lip.s .

4. The point of diversion is located.}~.~···· ft ~ and .7..~.0 ft. W. from the l'L.1/.4 .
(N . or S.) (E, or W.)

corner of S.ec 2.9 , ·-····································· being within the NE. l/.4 N.W 1/.4 .
(Section or subdivision)

of Section 2.9. Tp J.9..$. R. 2.W W. M., in the County of J.~.g.JS.$.9.D. .
(No.N.orS .) (No.E.orW.) (see attached sheets)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.

Sec.
NE 1•4 I NW 1-A SW 1-4 SE 1-4

Twp. Range
NE NWU. sw% SE! NE NW, S\V1.~ SE NE! NW\', sw sE% NE, NW, sw, SE%,

39 2W 19 I 10.3 9.0 10.6 1.5 5.7
·-

••·--·---

. ·--------·- ,... . ..L. ---- . .. ... - . - - ....... -·--
NOTE: I£ you own less than 40-acre tracts, attnch a dcscrlptlon. of your land as lt ·nppean In your deed.

(Attach separate sheet if necessary)

.. ( - '
6. Are you the legal owner of the above described lands? Y.~S., , : .

(U not. owner. expJ.nln your interest)

7. Ha's water been used beneficially for the purposes indicated herein during the past 5 years? .yes....

8. What is the date of prfority of your water right? S-eptember ..1,...1857 . .

9. Was your water right acquired by State Engineer's Permit? · .y..e.s Tf so, give number
(¥Yes or No)

of permit ·-·····~··;ur~ .

Form 113--221--8-63

t



I

Application for Transfer of Water Right

To the STATE ENGINEER OF OREGON:

I Stuart v. Hinson ·I ••••••••••••••••··•·••••••••••••••••••···•••••••••••••••••••••••··•••••••••••••••••••••··•·•••••••••••••·•••••·•·••••••••••••••••••••••·····•••••••••••••••..••••··•••••••••·•·•••••••··•••••••••••••
(1'ame of appl!contl

of Rote ?. ~9-~ ~.?. ;J:~f!.!~.~.Q!}Y..t:!J..~ , County of J.a.~kso.n , ,
(Posto!flcel

State of 9.E.~.51.~.~ , do hereby make application for change J.:n..point....Q.f. .

.............................diversion and ..place .. of use · .
Un point of diversion: pince of use; use heretofore milde or Lhe wat.er-l

1. The source of present water right is ..1:t.t.:tJ:..~ ~.P.P.J~g.?.,.t_~ ~-4:Y.~f .
(Name of st renm>

2. The use to which the water is applied is ..~?=.~.?:-.9'.?.-.~.t9.!.1: and..9.9.~~.~JJ.~... !-:1::?.!?•.....•..........••.••••.••........•.
(Irrieotlon; Mining: Power; Manutacturin; etc.)

3. The name of the ditch, canal or pipe line is....Gin.JA.n- J?..:j.J~fh~.§ .

4. The point of diversion is located...l.4.3.0 ft N '. and )..~.Q.?... ft W. from the J;;..J./.4 .
(N. orS.l (.El. or W.)

corner of ~~.':: ?.~ , ·-··························· beingwithin the NJ'.f...+./~ ~;i;;..J./.1. .
(Section or •ubdlvWonl

of Section ).~ Tp J.~.$ R. 4.W.. W. M., in the County of .JaQKS.Q.U. -·-················-·············
(No. N. or S.J (No. E. or W.)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.

I N1-4 NW 1-4 II SW 1-4 SE 1-4
Twp. Range Sec.

I Nw] sE ll =·~ I ] Nw+,NE S\V¼ NW+, SW'.', sE NE+ NW% sw% SE! NE¼ sw SE%

39 2W 19 10.3 9.0 ho.6 1.5 5.7 ·-

. ............. ... . I -· .. .. ··- --·--·--
~OTE: I! you own less than 40-acre tracts, attach a description of your 13nd BS it appears In your deed.

(Attach separate sheet if necessary)

6. Are you the legal owner of the above described lands? .....es..'.'. -.: .
(It not owner, explain your lnterelll

7. Has water been used beneficially for the purposes indicated herein during the past 5 years? ...yes...

8. What is the date of priority of your water right? ~~.P.t.~.W1:?.~r..J.,..J..95..7. .

9. Was your water right acquired by State Engineer's Permit? ·········¥-es If so, give number
(Yes orNo)

Af pP.rmit 9.3.8.9 .

t



l

AFFIDAVIT OF APPLICANT

STATE OF OREGON, l
County of il..~.C:::~.?.9.P.: -········-····•··························· ~ss.

I, ~.t.~.~E.~ Y..~ ~~~.~.~.<?.~ , the applicant herein, being
first duly sworn, depose and say that I have read the above and foregoing application for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this...>..... day of.November......... ..., 19...Z?

················································ .
(Name of applicant)

Subscribed and sworn to before me this /,5___~of -------q~.e.xnff;1,/ :------------, 19_2.;;2

[Notarial Seal] ~/1..,,,Ced!l,,e,(.~~d .( "s6i('Fviic Toioiooi
My commission expo»res...2..2.2.2......

Remarks .

................................... ··········•····••·••···. ·········· ··················•··········· ········--····--···········••········· ······························-

................................. --··. ········-·· •·••···· ···-····· ··• ···•· ·- ··-· •· .

....... . ... .. ·•·••·· ···-·· ··-. ···•.- •··. ··········· ··••·•···-·· ·········-··••·• ..·-·· ··-- ·- --

.................................................................................................. .- .

•••••• •••••••••••• •••••• ·-··•••••• •·••··•••••••••••••••••••••••••••••••••••- ·- ·-·- ·····-••·- ••••••••••••• ··-· ••••••••••••u .

... . . . -··--· ..·-··· ..••·--•• ···-·····- ·-· .. ··- ~····-. ·······-- •-~ - ·•·•.. - .

.................................- ·-·····••··•·······••·· ..••······· ···· ..····~····· ..··················•···· .

....................................................................................................................... - .

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.

'



Application for Transfer of Water Right

To the STATE ENGINEER OF OREGON:

I, Stuart..V • Hinson .
(Nome or appllcontl

of RO.Y.t.~ i ~Q~ 2.~ .J.~.C.~.$.QP,Y.;i,).J.~ , County of J..~g.Js.!?.9.11 ,
(Postoffice)

1 I

State of Or.egon. , do hereby make application for change in...point...0£ .

..... ct.iY.~X:$.7.-.9.D- 9.-.1.19. ..J,l~e .
(In point ot diversion; pince of use: use heretofore made of the water)

1. The source of present water right is Little Applegate..Ri:v.er .
CNomc or streoml

2. The use to which the water is applied is Ix:r.ig.a.t.i.on and dome.s.ti.c us.e .
{1rr!gallon; Mining; Power; Manufacturin; etc.)

3. The name of the ditch, canal or pipe line is Gin ..Lin Dit.ch .

';;t
4. The point of diversion is located .l-.4.J.Q ft. N. and ..19.0.5. ft. W from the .

(N. or S.) CE. orW.)

corner of $..1?.~ Z.~ being within the ....NZ...l/:4. NE l/.4 .
(Section or subdlvlalonl

of Section ~.~ Tp ).2.S. R. ~W W. M., in the County of J.g.C.k.S.QD. .
(No. N. or S.) <No. E. or W.)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.

NOTE: ll you own lc,ss than 40-acre tracts, ouoch a descr1pt.lon of your lnnd as It oppcnn In your deed.
1e

(Attach separate sheet if necessary)

l-41%°

Sec. NE t----1 NW1-4 sW 1-4 SE 1-4Twp. Rane
NE NW+, S\V!◄ SE\◄ NE NW+, sw+ SE! NE NW+, sw SE+ NE, NW, SW¼ SE!

_39 2W 19 1.0 1.0 ---·-
--

·-
....._. - ........ .. ... ·-· --· -· ------ .....

6. Are you the legal owner of the above described lands? y.es - .
(U not owner. explain your interest)

................................................................................ ······ •··•· ----- ···••·•• ·············· .

7. Has water been used beneficially for the purposes indicated herein during the past 5 years? ..eS....

8. What is the date of priority of your water 1ight? 1898................................. '

9. Was your water right acquired by State Engineer's Permit? Yes. If so, give number ?
(Yes or Nol

of permit 93.8.9 .

Form 113-2M-8-63



++ 3
as773 "°

_1+%
10. Do you hold a water right certificate? Yes. If so, give number of certificate ~0.7 .

(Yes o.r No)

11. Was your water right determined by State Engineer's order of Determination or Decree of Court?

..........~9. If so, give title of proceedings : ~····-·····································································(Yes or No)

12. Is the water right recorded in your name? .No.,..a.s Kle.i.n.h.ammer .
(1£ not, ive name)

13. I propose to transfer the water right to the following described lands: (Do not answer if your appli
cation is for change in point of diversion only.)

Twp. NE 1-4 NW1-4 SW1-4 SE1-4

3912,19 2.0

(Attach separate sheet if necessary)
NOTE: Answcr oucsllons 14, 15. lG nnd 17, lf the :,ppUcnUon II !or chnnse In polnl or dlve.nilon.

14. The proposed point of diversion is located .J 4.:3.Q.. ft. N.. and .l9..0.5.. ft·........... from the .
(N. or S.) CE. or W.)

corner of S.~.G 4..9. being within the NW..l/4..NE...l./t section .29 T....39.5. R. .2........W.M.,
(Smallest legal subdivision) (No. N . or S.) (No. E. or W.)

in the county of .._ Jae.ks.on The name of the ditch to be used is ?~~..~~.~- ..~~-~~~··············--····· ..-
15. Are you the owner of the land on which the proposed point of diversion is to be located? ..Y.es .

16. If not the owner of the land onwhich the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

·························-········-········•··••···············•-•·••··············...-·,.._···································--···•..·--•·--·····························•·••···················---······················· ......

················----··········-----·················· .. ······~••O.-••···----···•· _ .•.- _ - - ---··•·••··•-··••··.,..······•·····················

17. Are there any diversions between your present point of diversion and the proposed point of diver-

• ? Nos1on .

NOTE: Answer questions 1 nnd 19 If application Ls for chanue In use or place of use .

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ

ing taxes, mortgages, liens, etc.? No -.
(Answer Yu or Nol

19. I not, give below a description of existing encumbrances:
NATURE OF ENCUMBRAN CE

20. Reasons for the proposed changes are .....More...economical...se....f....wa.ter...r.i.g.ht.s.........

··········•-•·•······· ..···--·········..····--·····················••····················· .,. .,._ ,._ .

.............................................................................................- ~ -. _ ·-···· ·-··••·••·· ··· .

........................................................ , , _ .



AFFIDAVIT OF APPLICANT

I, $..t:iJ~f:t... .Y..~..J-JJA~9.!.L -.. ····················································-···········• the applicant herein, being
first duly sworn, depose and say that I have read the above and foregoing application for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this.±th day of ....November..........., 19...Z?

'---.nme of applicant)

Subscribed and sworn to before me this /0:~day of ?7-&!~.kA.J. , 19.Z-2
[Notarial Seal] ~ ✓.f_j~(., ?.!?..~~....::;:?. .<ah'vii' iiiGGoi

My commission expires /k.~.~~~::..2&... .

Remarks ·············································································-·······································································································

•••••••••••••..•••••••••••••••••••••••••••••••••••••••••••••••••••n••••••••••••••••••••••·..•••••••••••••••..••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

............................................................ - ·-········. •·••· ····· .

·~·································••· .

··································-···· ··········· - .

······················································•··••··········-·•······••·••······· _ .

········•···································· _ __ ~ .

··- ··-. ····- ··- ~ ··- ····· •··• ·-··· .

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.
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IJ
,., 11.u77207£

3%.20. 18

!i'l'IJART V, HIMSO , u Orantor, lla.reby conveys and

,...rr&l'ltl to CUN r. WEGl>ID AND ll%I.Elf A, lfl!QIQ, .. Crantoe

the following described property frea of encubrances except,3
·· ·rseitteny ·« torn er , 3? 20-/97 7227
Coencing at the point ot bagin.niJuJ, trom vhich the est quarter
corner of section l9, Tomnship J9 South, Range 2 Nest, Millanatte
Meridian, Jackson County, Oregon, bears South 77• 071 Jl" Neat,
1393.05 feet, also boing on tho North line of the County Road, and
on the center line of a 40 foot vay1 thence along 1aid canter
lino, •• foll011a: North 04" 26' 40" Ea■t, 385.60 foot, to a l/2"
iron pin, at point R-31 thence Horth 35° 50' 40 East, l4J.9S
!cot, to a 1/2" iron pin1 thence Worth 16° 09' 05" &oat, 104,42
feet, to the beginning ot a Clll"VO right, having a radiua ot 215.06
foot, and a contral angle of 94° 08' 30"1 thence along 1aid curve,
353.36 feet, to tho beginning of a cocpound curve having a radiua
ot 35 feet, And central anglo of 78° 08' oo•, thence along said
curve, 47.73 toet; thence South oa• 25' 35• West, 37.92 feet,
to a curve loft, having a radiuo ot 160 foot; thence along said
curve, 79.513 feet, vith a central angle o! 28° 28' 25"1 thence
South 20• 02' so• East, 46.93 foot, to tho beginning of a CIU'VO
left, having a radius of 300 teat, vith a central angle of
27° 06' ◄◄"; thenco along said curve, l◄l.959 feet; thence
leaving said vay, South 17° 34' 42 et, 430,72 feat, to an
iron pin; thence South Jo• 51' lS" Wont, ◄24.73 Coot, to a 5/8°
iron pin, on the North line ot th• County Road, thence North
59' 23' so• Wo1t, along aald line, 362.96 toot, to the point
of bcgln.ninq.

SUB..J&CT TO ANO t.XCEPTING covenants, condition■, reatrictiona,

llena, encu::ibrancoa, and ea1ementa of record, and the usual

printod e.xceptiono, conditions, And 1tlpulation1 appearing

in tho Purchuor' • Policy form of title insuranca and also the

following 1

l. The essment roll and the tax roll disclose that the within

deacribcd pre11>iaea vore epecially aeaeaaed •• !arm land. If

t.he land haa boc:oma or become• dioquali!ied for the ■pecial

aa1ea1111ent under the atatuta, and additional tu: and intereet

and/or penalty IDAY be loTiad retroactively.

2. Right• o! th• public in and to that portion of the herein

deacribod property lying vithin the boundaries of roads and

highways.

). The attaot of the herein deacri.bed property beln9 within

WARRANTY DEBO -1-
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th• bou.nd&.riu of the Appl119•t• Vall-r I.rrigation Oiatrict,

organized pursuant to and with the powers rested in such

Irrigation Oi■trict, by virtue of the laws of the St.ate of

Ongon, u proclai.Ded and daclared by Proclaa&tion of the

County Court ol th• State of O~on, for the Cou.nty of

Josephine, recorded•• Oo<:UIMnt 110. ,a-12013, Offici■l

R.9cord■ of Jac:ltaon County, Oregon.

,. !aae...nt for t.r&J1a::u11ion and di■tribution of electricity

grantod the C•lifornia Oregon Pa..er Caapany, •• ■at forth

iti Vol1aa 371, Pege 499, Jaclt■on Cou.nty, oraqoo, Deed Record■•
S. Easement for tranmission and distribution of electricity

granted The Pacific Paver and Light Company, as set forth in

Docu.<:>ent Ho. 73-12,11, Official Rllcord■ of Jaclt■oo Cou.nty,

Oregon.

, • A perpetu•l non-exclu.■ive ea,sonont and right of! vay, for

road purposes, and public 11tilitie■, 40 feet 1..n vidth, as more

po.rticularly de■cribod in Creation of Way, recorded October 18,

1973, as Document Mo. 73-1,oso, Official Record• of Jeclt.■oo
County, Oregon,

7. Al1O1 Subject to aaid 40 foot vay vith an additional vidth

to ••id vay oo a portion along the !a■terly lino being on a

curve vith a 220 foot radiu■ curve•• da■cribod: Coa:znencing

at point R-3, in the aboYe doacribed t.r■ct1 thence South 04 •

26' 40 est, 67.46 feet; thence South 85 11' 20° East, on

radiu■ lino extenaion, 20 feet, to tho point of begiMin91

thence Hortbeuterly, along said =rve, 120.5U foet, t.o a

point on the Za■tarly lino of ••id 40 foot vay,

8. Road Maintenance and Craen.belt Agracuaent botvaen 6t~

V. 11.inaon and Cle.n r. W.gner Alld Balan A. IMguu vboareln

Glen Y. Magner and Halen A, Magner agreed to pay l/4 of cost

of maintaining said aristing ay,

WARRANTY DEED -2



9. water U•• Agreuoent bet:waen Stuart v. llinaon and alen r.

.,

Wegne.r and Helen A, WG<]l\U wherein Clan r, Wegner and llelu

A, Magner agreed to pay l/6 of the cost of maintaining 4

voll &nd water distribution ay■tem to prO'l'ide da•utio

vote.r to the herein dHcd.bed property •

.u.so: Seller ruorvu tho right ta u■e the exi■ting lrrigetian

ditches and an easenent for an access to the property to maintain

aJ>d repair ■aid ditchu.

ALS01 Subject.. to the tallowing re.atrictlon• 1

(o) No troUe.ra except wl:ule po=-nent h0111• ia under

conatruction an.d no longar than & ■ix 1D0nth period during

conatn>ction.

(b) Mini.a""' ai10 of houae ■h■ll be 1,200 aquoro feet,

li•ing are&1 500 aquare Coot garage area wit.h door• and the

house ahall b4 r&nch atyle vith •~ roof.

(cl My building ahall be aot back 75 feet fr0111 tho

aide boundariea.

(di Oner must provide end m.aintain foncoa on tho ■ide
lino• Md edges of property in a naat aannor. ranee■ ■hall be

high enough to keep livestock off adjacent properties.

(e) to storing of trailer■, c.-per■, boat•, truck■,
tractors, cara, aotorcyclee, camorcial truck■, logger■, or

like equipment that can be aeon !rQQ highway or any neighbor•'

property, Kuat h••• equipment ahod for auch atoring vhich ahed

shall match the atyle o! the houae.

(!) My irrigation ahall la in conjunction v1th neigh

boring irrigation, end the priority water right• ■yatui

administered by the ataraster.

(9) Wo cc.mercial ltennela, chicltena, rabbit.a, or o.ny

other &111-&la o.xcept cattle and a brood 11&re can bo ltept !or

coa=orcial purpoua. K.o c:c:aeraial crop■ ahAll be grovn
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other than hay or alfalf<>,

(hJ One horso par fiuaily ltellb4r, No etalliou ■hA.11
be kept on th• property,

(i) Ay sheep, pigs, chickens, ducks, or the like shall

be kept for the omners on consumption purposes only or

for 4H or rPA project■•

(j) No JIOra t.bu one 1)41nuutent ro■idence ■hall be

con■tructed on tho property, A gua■t hou■e, containing a

IIAXUl\b of 800 1quare feet, without kitchen facilltiea is

allowable, however ■uc.h CJllOlt house ■hall not be rontod a,

a ■cpo.rate unit fr the main, permanent r111ldence.

(kl No ■ubdiYi■ion, partition or ale of a portion

of the property ■hall be rade, unless the property exceed■ 20

acres Ln sire.

(1) Onlo11 irrigation water 1■ cut off by the

Watarmuter, aa long a■ irrigation water 11 avallahle,

1ufflciant "ater ehall bo applied to the property to keep the

vegetation green.

ALSO E.XCJtPTIIIC Tll:ERUROK TH& following CUOllWlnt1

In the event that a Tiolatlon of restriction (1)
Above occur■, any person entitled to enforce said
roatrlctlon ehall have an eaaement to enter upon
the horain-de■crlbed property and a right to apply
th• required vatar to tho vegetation.

In tho event that reatrlction (ll above ia violated,

and i! &ny per■on entitled to enforce ■aid restriction incura

costs In utilizing the easement above granted for irrigating

the land, said coats shall be reimbursed to any such person,

by Purchaser, his successor or assigns.

It 11 the intent of the underaicplod party tnat tho

ro■trictiona Ht forth abon ■hall burden the herein-dHcribed

real property and ah.all nm vith the land. It i■ the intent

of the under■iqn6d party th.at tho rutrictiona Ht forth above



Grantor conveys unto grantees, their heirs and assigns,

2o?

,.,11 ....,,m ,11 ot ,.,~:.:::, real proporty

ud ,n.all rWl vith thmf.l d1 .-,,,/ ~~c)Ir --- ,z, '2.--'f Meat l/4 5e.4ton 201 and Horth l/2 of Northwest l/4
~ of Section 29 and 6outhoaat 1/4 of Southoaat 1/4 of
/00 -Section 19 d Weat l/2 of l!:aat 1/2 ot Section 19 r

I o--:iJ pO and Hortll 1/2 of Southveat l/4 ot Soetlon 19, and
1,,,¢ °I I South l/2 ot IIOrtll"9at l/4 o! Section 19, all in207 ,5c rint_39 suh, Rns· ? at, ti1wits her1d1an,

" go2 Jacksona County, Oregon. '5 ) + "
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an etarent and right, iae and privilog■, to draw and nae fro:,,

a ell located on th• following deacribed tract for tlu! purpo■o■
of interior doneatic \lJIO !/6th o! all vat.er produced frora th■
voll on thia doacril><ld prui.J.aea vith tho right to grantee■,
thoir heir■, and aaaigna, Lngre■• and egr••• t.o gr=teea, their

heirs and aa■igna, of ingrea■ And eqrea■ over a.nd upon tho

land.a of grant.or for tho puq,o■o of keeping in repair the pipe

u aforoaaid, tho voll property, more particularly described

u follova 1

TRACT ll1

Cor=encing at the point of beginning being at tho
5/8 inch iron pin at the Northeast corner of tho South
oas t quarter of the Uorthves t quarter of Section 19,
Tovnehip )9 South, Ra.ngo 2 West, Willamatto Meridian,
Jackson County, Oregon, thence South 99• S7' 00"
Wcat along tho North line thereof 377.0l feet, thence
South 32• 33' 20" We•t 205. 74 feet1 thence South 40°
05' 15• Ea•t 20.00 feet to the center of a 40 toot voy:
thence South 49 54' 45° Hest along ■aid vay 118.00 feet.1
thence South 32• 30' 45" Wost 98.80 !eot1 thence leaving
said center lino 6outh S7° 29' 15° EAat 76.32 feet, thence
South 09° 42' 40" !Ast 102.59 feet to the boginning of
a curvo lo!t having a radius of 200 feet; thenco along
■aid curve 86.514 feot having a central angle of 24 47'
04"1 thence South )4° 29' 44" Eaat 152.87 feet to the
beginning of a curve left having a radius of 100 !ootr
thence along aaid curve 84.898 !eat having a contral
angle ot 49• 38' 36"1 thence South 83° oa• 20• East
28.99 !oet t.o tho beginning of a c:urvo right having a
radiu■ of 120 feot1 thence along ■old curve 84.578 teat
having a central angle of 40° 23' 00°; thence South 42
45' 20• ta■t 132.07 toet.1 thonco South 62° 55' 24• East
256.18 foet1 thence Horth 31° 57' 22" Ea1t 462.04 foot/
thence Horth 24° 23' 53" Uat lll.99 reaty thence North
s,• 53' 06" "8at 543.tB f••t t.o th.a point of begi.nni.nq.

'lf1JUWfU DEED -5
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Gran.tor i ll arrant and defend thA •-- again■t all

persons ho ..r lav!ullr claiJa by, through, or undo.r Cr&Ator.

Tha trlle conaideration fnr thJ.• conveyance ia t27,500.00.

UnUl a change

be ant to t.h• following

Dated

---=
STATZ or ORZGOH

Com1ty ot Jacltaon •••
Peraonally app.ared the above-named STUART V. BINSOH

who ia ltn<N to - to be auch pc.raon and who acknowledged the
foregoing Warranty Deed to be his voluntary act and
dead. a

• Q, ,., • •
......~. ···· •··•.~~ · Before ae thh 7

",-, ..~ O 1 A 4 '·._,..·. ·,
• ! • -· > 1•:..·','s
'ro'

JwboeC-ry. Orep
Rcco«l«f

OFFICIAL RECORDS
g:8 SEP171976.

HAilY OUPMAN2±2±-.

KARAAHTY OHO -6-
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DATU!TY DETD

S?l'/l'tT v. nr1:so:1 conveys to i::01•r.iu, 11. T.F:''::CS ond Rl\Cllr.t

LtWI!i, husb:ind and ._,ife, ')rantccir, the fnllowlnq 1Joqcdhed rnal

propc"ty free of encumbrances except a~ spccitlc3lly oet forth

herein,

TRACT 12-A

Commencing :,t thc Northcn~t corner of the Southcnat
ou:irter of the Northwest nuilrter of Section 19, Tovn-
ship 39 South, Ri'ln')c 2 llcst, liillancttc Herl.11ian, J:,cl:
son County, Ore']on, thence i-outh 09• 57' !-lest alon') the
:1orth-line thereof 377, Ol feet to a 5/0" iron nin hein')
the point of beginnin<J: thc:nco continuin'J South a,• 57'
test, 956.4l feet to a 5/8 iron pin; thence South 29°
45' 15" Fast, 196.00 feet to a point on a curve being on
a centerline of a 40 foot way from which ito rn<liun point
bears South 52• 10' 09" r..u;t, 215.0C Ceet; thence North
c.1sterly along i;aic\ curve ilnd "•'Y :/.72.406 feet with a
central angle of 12• 3S' 43" to the bC')innlng of a com
poun<I curve havinq a radiun of )5 feet and central anqlo
o! 79• OB' OO"i thence olon" silirl curvo 0.73 feet: thenco
South 08' 25' 35• I-lest, 37.92 lcet to the t,c.,innin'l o(
a curve left h;ivin') a r,"lius of 160.0 feet: thence nlon<J
said curve 79.513 Ccet with a centr11l ~n9le of 28' lB' 25"1
tl1cnce South 20• 02' 50" Ear.t, 46.93 Ccet to the beginning
of a curve left havirq a radiu5 of )00 fect1 thence:,-
long said curve 207. 745 !eet with :, ccntr.il nn!Jle o(
39' 40' 35"; thence ~outh 59' ◄3' 25" Eoot, 54.9G feet
to Point 'A' also being the heginnln!J of a curve lcCt
having a radius of 60 feet; thence .ilonq :i11ld curve 91.906
feet '1ith a centr:,l anlJle of 87• 4S' so•, thence north
32' Jo• 45" Caot, 235.19 fcot1 thence Horth ◄9• 54' ◄S"
i:ost, ll8 (cot to the tcri,lnatlon of oai,l 40 foot '11\y;
thence llorth 40' OS' 151' l·lcst, 20 feet to on iron pin1
thence llorth 32' 33' 20" Ed!lt, 205.7◄ feet to the point
of bc<]inning,

CONTAIIIS 5.25 acrc!l ll'Oro or le.

TI\J\CT 12 Extension

Concncina at the point of heqinnin from which the
llorthe,,ot corner of the South hnlf of the llorthi➔c!lt
quarter of Section l9, Ton:hip 39 south, Rano 2
est, iillrette Mteridin, Jackson county, 0rcnqon, bear
North 51' 27' 34" l!ast, 732.37 f<'Ct: tht!ncc South 09' 42'
40" r.ast, 39.74 (cct to the h<"~inninn or~ curvn lc(t
having a radius of 230.09 feet; thence alonq aid curve
99,502 feet with a central anal of 24° 47' 14; thence
leaving ~al<l curve South 17' S3' 45• t·•c::t, 43L94 toct,
to n 5/8" iron pin: thence South Jo• SO' 30" Ue:it, J?q .12
feet to a S/a• iron pin on tho llorth-line oC tho County
Road; thence North 59° 23' 50" 1et alonq aid line )92.55
feet to a 5/~• iron pin; thence llorth 30' 51 • 15" P.l\:tt,
0◄.7l feet to An iron pin; thence Horth l.7• 34 • 42"
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cast, 430.72 feet to a point on the center line_o! a
40 foot way heinq on a curve fron which its radius point
bc:,rs llorth 42• SO' 26" Ea,;t, )00.00 Cc.et: ti:iencc South
c,asterly on said vay and curve 65. 785 fcet wl.;h a central
angle of 12• 33' 51"; thence south 59• 4)' 25 r.a•t,
54.96 feet to the lx!'linnin~ of a c11rve 'havinq a roulus
of 60 feet; thence alonq said curve 45.953 feet vith a
central angle of 43° 52' 55; thence leaving said curva
anu center line of >1ay south 13• 36' 20• P..>st, 20.00
feet; thence llorth 10• 45' 12• F.ast, 159.37 feet \:0 tho
point of bcqiMtng.

CONTAINS 1.84 acres "'ore or loss.
Granter conveys unto qrantees, their heirs and acn!'lnn, an

eascent and right, use and privilege, to dra and uso from a vell

located on the followinq doncribe<I tract for tllc pur!'()ne~ of interior

domentic u,c l/6th of all watcr pro<luced frt>11' tllc ~ell on this do

scribed premises vith thc right to grantees, their heirs and assigns,

ingress and egress to grantees~ their heirs and assigns, of ingre~n

and egrens over and upon the lnnds of granter (or thc purponc of

keeping in repair the pipe as aroresai", t:he ~-ell propcrt-1, more

particularly described as !ollcrJn1

TR,\CT 13:

Corvencing at the point of br.<Jinning bcinq at the S/8 inch
iron pin nt the llorth-,ost corner o( the Southeart urter
of the llorthwcr.t qu;,rtcr of Section l!', To>-nr.hip 3~ South,
Ran140 2 test, Millanette !teridian, Jackron County, Orenon;
thence South 99• S7'00" l·'est alonq the ?!orth line thereof
377.01 !cet: thnnce South 37.• 33' in• ~:est 21\S.7◄ foet:
thence South ◄o• 05' IS" Tast 20.00 ft to thn center of
o. 40 foot ""Y: thence South 49• S◄' •s• West .1lonq Cl\id
way 118.00 feet: thence South )2• :lo• 45• 1-!cst 98.80
feet: thence leaving s~id cr.nter line south 57' 29' 1s•
Eost 76.32 feet· thence south 09• 42' ◄0· Fast 102.s9
feet to the boqinnin of a curve- left lmvi.n<t h'1Vinq a rad
ius of 200 feet: thence o.lonq s~id cu>:VQ SG.514 feet having
a central angle of 24 47' 04"; thence South 34° 29' 44
East 152.87 feet to the beginnina 0£ a curve left having a
r.1dius of 100 fcct; thence alonq said curve 84.R90 fret
having a central anale of 40 3' 36; thence South 83
08' 20 East 23.99 feet to tho b,:,?inning of a curve riqht
having a radius of I2 feet; thence alonq said curve •
84.578 fcot having a central anqle of 40° 23' 00°; thence
outh 42 45' 20° East l)2.07 feet: thence South 62 55'
24" E.ist 256.18 feet: thence llorth 31• 57' 22· r.aot 462.0(
feet: the.nee Horth 24• 23' 53• Eo.st 333.99 !cot, thence
North 56• 53' 06" \1cst 543,98 feet to the point of bc9innin9,
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Ii Subject to the usu~l printed stipulations and exceotions
appearing in a Co= title insurance policy and also the
following:

l. The assessMcnt roll .ind the tax roll disclose that the
~ithin toscrihcd ?rcmises were specially assessed as Can,
land. lf the lane! has becoe or becomes disqunlified for
the special assess,o~nt undnr the atatute, an additional
tax and interest and/or penalty may be levied retroactively,

2 . The herein de.scribed proncrty h3~ been aaacnac-t as
Forest Land Use value by the Jackson County, Orcqon, Assess
or. I! s3id propert~ ahould become disnualified thereunder
at a later dQtc, it will become liahlo !or the ar,ount of
taxes deferred during the last Cive, qr lesser, nur.,hcr of
ycars, in ,,hich !orcst land use asseasmcnt was in effect,
te<,cthcr ~1th interest thereon,

3. nights o! the public in and to that portion of tho
herein described property lying within the boundaries of
roeds and highways.

4. The c!!oct of the herein describ~d property being within
the boundaries of the Applcqate Valley Irrigation District,
organi:cd pursuant to and with the powers vested in such
Irrigation District by virtue of the laws of the State of
Oregon, as proclaimed and declared by Proclamation of tho
county Court or tho State of Oregon, for the County of
Jo~ephine, recorded as DocW"!ent No. 68~12013, Official
Rcc:>rds o! Jackson county, Oregon.

S. F.as~~ent for transmission and distribution of electri
city, granted tho California Oregon Powur Company, as set
forth in Volur:,o 371, Page 499, Jackson County, Oregon, Deed
Records.

6. A mortgage, inclucling the terms and provisiona thereof,
executed by Arin C. Richter nnd Ruth P. Richter, husband
and wife, to The rirst tiational D.int: o! Portland, a national
l>~n%inq associ.ition, dated May l6, 1962, rccordcd Hay 171
1962, in Volume 40, Paqe 405, Jackson County, Oreqon,
llort9age Records, given to secure payment of a note for
$80,000.00, with interest thereon. (Affects additional prop
erty.)

7 • :-:od:.fica,tion /\<;roru:\cnt of llortq~go., includinq the term9
and pro,·ision,i thereof, d31:cd Dc.ccmhcr 11, l91l, 11nd oxceutc,d
by and between Stuart V. 1inson and Pirt national Bank of
Orcqon, recorded Ooccnbcr 12, 197J, os Document llo, 7J-lOJ68,
Offici:il Records of Jackson county, Ore9on.

8. Cas~~ent for trans~isoion ond distribution of oleetrlcity,
granted The Pacific Power and Liqht Comnany, as set forth in
Docu.-nent 1:0. 73-12911, Ofricial Records of Jacl;,:on Countv,
Oregon.

9. Grantor reserves the right to use the cistinq irrigation
ditches and an cascent for an access to the property to main
tain and repair said ditches.
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(fl My irrigation sh:i_ll be in conjunction with
neighboring irrigation.

(cl !lo otoring of trailer-,;. car.mern, boa ts, trucl:s,
tr.:ic:toro, cars, rnotorcycles .. C"Or;vncrc.i~l trucks, logqer,
or like cqui;,r,ent that can be seen from hiqhva~ or any
neighbors prorerty. Hust h.>ve c,quipir.cnt shed !or ouch
otoring ~hich ohed sh..11 =tch the style of the houno.

STATE OP OR.ECO!!

County of Jacl::ion

[ls» Cot;, Oza
le:dd

or-i:1c1/\L 1rnconos
'/,JO SEP301974 0 .M.

HAIIRY Cl 111'1,,i\N
c.AK+) "-9CRtr2lag(a tufwrr

10. Grnntor rctnin:i Mn :rri:~rvc:; :,n unlir,itctl ri<Jht to u,:e the
exiatinq w:,.y ,:hich v;,s created }-y deed rcc:nrnntl in J.icl:11on
county O!fici.il Records as dncu,--cnt numhcr 73-lG0G0 fDr o.ll
purposes of .icccs,:, in<JrcsG ;ind cqrc,:s for the use of the
property of 9rontor beyond the prcsrntl~• cxi,:tlng use &l.101,'<ld
by the vay .-.nd !or the use of his succeosors and DsGi9ns.

11. Aloo oubjcct to the follovl.ng i::cstrictions1

(al No trailers except vhile permanent home is under
construction :,.nd no longer thll.n a oix month period
tluring conotnlction.

(bl Minil'lum oho of house shall .be 1,200 ~qu11rc !cot,
livin') area; 500 oqu;,re feet gara9e a.re;, vith dooru
ond tho houue oh'1ll be r:u,ch style with ohal:o roof.

(cl flny buil,\in<J shall be set oock 75 feet from tho
oido boundaries.

(dl Owner muot provide and maintain fences on tho
side lineG and edges o! property in a neat "~nner.
Fences shall be high enough to keep livestock of! .:id
jocent properties.

• .:P_,-J:~...~.~.-~}1. (gl No corr:nc,rci:u kennel.,:, chickens, rabbits, or any
other aniJnals except cattle and a brood rare can be

'l kept for commercial purposes.

~-}:.~.:_;?_·.:,: ;t' ~' (hl One hor::c per fanlly m,r.mcr. !lo 0tallion9 ahall
. ~ be l:ept en the property.t-.·~~n " (i) My sheep, p!')s, chicr.ens, duck:i, or tho lil:c
, . • • f.'. chall be kept for the owners omn consumption purpa,on
"' · ,;; only or for 411 or FFA projcct:.c.

I)/ I ·..; (jl No more th.:in one permanent residence nhall bo co11-
..,,.,:: ::I~ :'•.' structed on the property. A 'J'll!0t hou!le without kitchen
t,.\·.:: ~~ facilities ia o.llow.w~e•
.,·.set1ssi4erst4on st4 er
ti.is t,•a,,oror h l:,O ,000.0,). · Nii-'v. lllNSOll ,._ _

Pcraonally i,ppearcd the above nand Stuart V. Hinson vh? ia
~.no"" to me to be_i'¥11'>J :,c)_ividu.>l anrl .,ho ocknovlc<lqedthc foro
going in:itru::ent ,"9.:~,c"( ic ·'!olun~• '!. act and dgJcd,~ lllOI·2 l..g'"A a • [ii• «'·la ary mi !r or5or _

,·.. ,. <o·!· o !1y ec.,,nlnion r.xpir"s1 //- :tO- JS
·..+°$ r .

-- ARRUNTY DEED 7,
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SPECI.>.L W.>.RAANTY DEED

(J)

79-15063

.
Until Change ' Requested, Send •
.>.ll Tax Statcmt.r,.a to the Fol lowing ..>.ddress ..,

STUART V. HlllSON, Ill\ uni:,arried cum, as Crantor, conveys

and specially varrants to ROBERT START, an unmarried man, as

Grantee, the followin9 described real property free of encumbrances

created or suffered by the Crantor except AS specifically set forth:

Commencing At an iron pin at the center of Section 19,
Tonhip 39 south, Range 2 est, Hillamgtte Meridian,
Jackson County, Oregon; thence North 89 49'43" West,
75.50 feet, to an iron pin, being the point of beginning:
thence South 37°32'35"West, 466.27 feet, to a 5/8"
iron pin, on the Northerly line of the County Road;
thence North 59°23'50" West, along said North line
thgreot, 596.93 feet, to a 5/8" iron pin: thence North
30 50'30" EAst, 399.12 feet, to a 5/8" iron pin: thence
North 175345 Est, 484.94 feet, to the beginning
of a curve from which its rndius point bears North

·5530'16" East, 230 feet; thence Northwesterly, along
said curve, 99.502 feet ith a central angle of 24o
47'14"; thence North 09 42'40" est, 39.79 feet;
thence South 70°45'12" West, 159.37 feet; thence
North 133'20° est, 20.0 feet, to the center o! A
way, being 40 feet in width, being on n curve Crom
which its radius point bearo North 13320° est,
60.0 feet; thence Northeasterly, long said curve,
45.953 feet, with a central angle of 43°52'55":
t.hcnce North 32°30'45" East, 136.39 !cet: t.hence
leaving snid '1AY, Sout.h 57°29'15" East, 7g.32
!eet, ton 5/8" iron pin; thence South 09 42'40"
East, 102.59 feet, to the beginning of a curve left,
having a radius of 200 !eet; thence along said curve,
86.51< feet, vith a central nnglc of 24°47'0<": thence
South 34°29'44" East, 152.87 feet, to the beginning
of a curve left, having a radius oC 100 !eet: thence
along snid curve, 84.898 {ect0 with a central nngle
o! 48°38'36"; thence south 83 08'20" East, 28.99
feet, to the beginning o! a curve :ight, having a
radius of 120 feet; thence alon9aid curve, 4.570
feet, with a central angle oC 40 23'00": thence
South 4245'20° Eat, 132.07 feet, to an iron pin;
thence Sguth 255'24 East, 256.18 feet: thence
South 23 4l'35 est, 322.34 feet, to on iron pin:
thence South 37°32'35" West, 46.<2 feet, to the
point o! beginning.
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79-15063 .

( ...

'

SUBJECT TO:

1.) 1976-77 real property taxes due for the period July
20, 1976 to June 30, 1977.

2.) The assessment roll and the tax roll disclose that
the within described premises were specially assessed
s farm land. If the land has become or becomes dis
qualified for the special assessment under the statute,
an addition<1l tax and interest and/or penalty may be
levied retroactively.

3.) The herein described property has been assessed at
Forest Land Use value by the Jackson County, Oregon,
Assessor. If said property should become disquali
fied thereunder at a later date, it will become
liable tor the amount of taxes deferred during the
last five, or lesser, number of years, in which
forest land use assessment was in effect, together
with interest thereon.

4.) Rights of the public in and to that portion of the
herein described property lying within the boundaries
o! roads and highways.

5.) Seller reserves for water line purposes, the following
described easement:

}. '-'Ater line easement being 20 feet in width,
over and across, running from the County Road,
to the Northerly line thereof, the Westerly
line of said easement P10re fully described as,
follows:

Commencing at the point of beginning, being
at the most Southwesterly corner of the herein
above described tract; thence North 350'30°
East, 392.12 feet, to a 5/8 iron pin: thence
North 17 53'45° East, 484 94 !eet, to a 5/8°
iron pin; thence North s552'46 Ent, 30.0l
feet, to the termination on the Northerly line
of said tract.

aid easement shall be appurtenant to each and every
portion of the following described property:

All th.it real property owned by Grantor as an
individual or es a trustee on November 15, 1976,
in Section 19, Township 39 South, Pange 2 est,
Willamette Meridian, Jackson County, Oregon,
lying Southerly of Little Applegate Road.

-2- SPECIAL ARRX!TY DEED
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6.) The effect of the herein described property being
vithin the bounderies of the Applegate Valley Irri
gation District, organized pursuant to and with the
poers vested in such Irrigation District by virtue
of the laws of the State of Oregon, as proclaimed
and declared by Proclamation of the County Court of
the State of Oregon for the County of Josephine, as
recorded as Document No. 68-12013, Official Records
of .Jackson County, Oregon.

7.) Easement for transmission and distribution of elect
ricity, granted the California Oregon Power Company,
as set forth in Volume 371, Page 499, Jackson County,
Oregon, Deed Records.

8.) Easement for transmission and distribution of elect
ricity, granted The Pacific Poer and Light Compony,
as set forth in Document No. 73-12911, Official Rec
ords of Jackson County, Oregon.

9.J JI perpetual, non-exclusive easement and right-of
ay for road purposes, and public utilities, 40 feet
in vidth, as more particularly described in Creation
of Way, recorded October l8, 1973, s Document No.
73-16060, Official Records of Jackson County, Oregon.

10.) This contract of sale between STUJ\RT V. !IINSON, an
Seller, and ROBERT START s Purchaser, containing
an agreement to pay l/4 cost of maintaining said
existing way.

11.J Water Use J\greer.>ent between STUART V. HINSON and
ROBERT STJ\RT ~herein ROBERT START agreed to pay
1/6 of the cost of maintaining a well and water
distribution system to provided domeatic water to
the herein described property.

12.) Seller reserves the right to use the existing irri
gation ditches and an casement for an access to the
property to maintain and repair said ditches.

l3.) Seller reserves 11.n casement and right of use !or
ingress and egress purposes of a r.outhcanterly
portion of the above-described tract, described
s follows:

'\

t
l

Cor.nencing at the point of beginning being
the most southeasterly corner of the above
described tract; thence North 59°2)'50"
est, 52.51 feet; thence North 303'10
East, 15 feet; thence North8353'33° East,
74.54 feet; thence South 37 32'35 est, 60
feet to the point of beginning.

-3- SPECIAL WARRANTY DEED
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Said easerent and right-of-ue shall be appurt
enant to each and every portion of the following
described property:

All that real property owned by Seller on
November l5, 1976, lying Northerly of Little
Applegate Road in Section 19, Township 39
South, Range 2 est, Willamette MeridiAn,
Jackson County, Oregon.

14.) Also subject to the following restrictions:

(a) No trailers except while permanent hore in
under construction and no longer than a six
month period during construction.

(bl
feet
with
with

Minimum size of house shall be l,200 square
living area; 500 square feet garage are
doors And the house shall be ranch style
shake root.

(c) Any building shall be set back 75 feet from
side boundarien.

(di Owner must provide and maintain fences on the
side lines and edges of property in neat manner.
Fences shall be high enough to keep livestock
off adjacent properties.

(cl No storing of trailers, campers, boats, trucks,
tractors, cars, motorcycles, commercial trucks,
loggers, or like equipment that can be seen from
the highway or any neighbor's property. Must have
equipment shed for such storing which shed hall
match the style of the house.

(fl Any irrigation shall be in conjunction with
neighboring irrigation, and the priority water
rights system administered by the atermater.

(g) No commercial kennels, chickens, rabbits, or
any other animals except cattle and a brood mare
can be kept for corruncrciol purposes. No commercial
crops shall be grown other than hay or alfalfa.

h) One horse per family member-. No ,;tallionn
shall be kept on the property.

(i) Any sheep, pigs, chickens, ducks, or the
like shall be kept !or the owner's on consumption
purposes only or for 40 or FFA projecu.

-4- SPECIAL WARRANTY DEED
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() No more than one permanent residence shall
be constructed on the property. A guest house,
containing a maximum of 800 square feet, vithout
kitchen facilities is allovable; hovever such
guest house shall not be rented as a separate unit
from the main, pennanent residence.

X) No subdivision, partition, or sale of a portion
of the property shall be made, unless the property
exceeds 20 acres in size.

(l) Unless irrigation ater is cut o!! by the
Katermaster, es long as irrigation water ls avail
able, sufficient vatcr shall be applied to the
property to keep the vegetation green.

lS.) J\LSO EXCEPTING THEREFROM the following casement:

In the event that a violation of restriction 4(l)
above occurs, any person entitled to enforce said
restriction shall have an easement to enter upon
the property described herein and a right to apply
the required water to the vegetation.

In the event that restriction l4(l) is violated,
it is agreed that if any person entitled to enforce
said restriction incurs costs in utilizing the
eancment above granted for irrigating the land,
said costs shall be reimburaed to any such person,
by Grantee, his successor or assigns.

It is the intent of the Granter and Grantee that the
covenants and restrictions set forth in paragraphs
above shall burden the herein-described real property
and shall run vith the land. It in the intent of
the parties that the covenants and restrictions set
forth above shall benefit all of the following
described real property and ahall run vith the land:

est l/ Section 20; and North 1/2 o! Northwest
1/4 of Section 29; and Southea5t l/4 o( Southeast
1/4 of Section 19; and est l/2 of East 1/2 of
Section 19; and North 1/2 of Southweat 1/4 of
ection l9; and South 1/2 of No-thest l/4 of
Section l9, all in Tomnship 39 south, Range 2
est, Willamette Meridian, Jackson County, Oregon.

The true consideration for this conveyance is $24,000.00.

-5- SPECIAL WARRANTY DEED
Tr6k v. rsso, Grantor
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STJ\TE OP OREGON

County of Jackson
s5. KS,1v7

. .... .... Personally appeared the above named Stuart V. Hinson, vho
Isknown to me to be such individual, and vho 11cknovled9cd the !ore

: , 9ot/;90.ns.trument to be his volunta~,ind deed•. ,...•., A'I. . .•.
6tore me: :LA

·{·. ~ . Notary ~ubhc !or Oregon a h IP,., ·;i My Comr.ussion Expiru: L,Lfiz.{,(()
,r'· • ' :r«"

-6- SPECIAL \o/J\P.RNITY DEED
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mnvusnyd·19n
)
)ao.
)

Edvard N. Lavta •

4) Easaeats of record.
, t
i ..

)) The right to UM cx.1at1ng lrrlgatioa ditchAo, and"" <&Jla:>ont tor accooa for caintanoac•
and tcl)air o[ ""Id ditch••• u rooorvcd in lnatni=ot dated Scptc:,ber ), 1974, re.corded '
S..ptcJlbcr 30, 1974, 11 Doc=eat No. 74-U66l, Official a.cord• of Jacluoon Count)', Oregon~.

STATE or OR.EGON

County of Jackaon

111TN£SS OUR IIANDS and ae.al th.la //_µday ct Januory,) .7.' oz±/ /u;,a /([I /// ~ . ~

nd that rantor vill varrant ad forever defend the abovt grant~ prcmi,ea ■od every part

and parcel thereat againat tho lavful clal.. and dc=ando of all pnooaa vhauaocvnr, CJtcept

thoec claiaJng under th• above dc■cribe-d e.ncuubranc:f'a.

The true md actu.o.l can•lderotloa paid for thla tunofer,1tatad io tenH of dallorn

lo $69,000.00.

Ia coootrulag thlo dcc:d and where tho coatc~t oo r,qulr.., the singular include• the plural,
the cwaculine tncludea: the !c:doSor Q.Dd the neuter and, generally. a.11 ara.tc::1.a ticnl chnn.gco
•h•ll be made, aouU111ed awl 1"!'11«1 to 11.altc thr. provl•l001 horoo( apply equally to <arporotlon
and to tndlvJdwth. !

6) An unltalted rlaht ta u,c oxletlJlg voy cruted by DocllZM!nt no. 7)-16060, Offield
Record• of Jackaon County, Oregon, fot •11 put'poaca of accua. lngre:,a, 1oJ eg:rcao •• co~e
Cully ••< foTth and rnerved ic 1aoLruQCnt ucordad Septc:,bcr 30,1974, co Docu::>cnc Ho.
74-1266), Official Record9 of Jaclr.ooa Cow,ty, Ougon.

7) Condltlona and rotrlctiono, u 1ct rorth ID lnatr==< recurded Stptcaber 30, 1974, ao
Docuaont !lo. 74•12663, Of[1claJ. ~ocarda of Jackoaa County, Orogaa.

6) \later u.. asrce,:,oat, lncludlag the toru• and ca,iditloaa lo connection therevlth,
recardl>d Septmbcr JO, 1974, ■a Doc'-""'nt Ho. 74-12664, Offklol Rccardn of Jackuoa Couatf,
Orrgan.

9) llortgogc, includlna too ten:a aod provlolaao thereof, ta Jockaon Couuty Federal Savlngo
and Loan Aaooclatlon, recorded Septcabor 3, 1974, u DocllDe.at !lo. 74-11378, Of!lcial Record•
of J•ck.aoo County. Oregon, vhtch Craotee 1n1U11.if• aod agree• to pay,

... :•
v7-01187 s !

And &raqtot hereby eints to and •1th craouu and thelr htlr■ of the nurv\,a1'"\ ~
thtlr,a_a_a111,n,, that 1r~ntor b lavfully adud 111 he alapl• ot ttl. aboYG granted p~ t•!_:
tr«· tr. ·ti a«car+a«s, ·acre±i ' {
l) t"- la.ct that th• herda du:~ibcd pr=.leu vcra ap«Wly aucued a1 C.no land, .

1

1 ::::1
• the land h4• beco-or bocCJiMla dieqwiUCiod for the •P"cf.d uaco=t under the Sutuql'.I
a.o ad4J.tlonal tn and intuut aad/or pODAlt7 iiar be lnicd ntro1ctivcl7,• .••· 1• ~~r

· ' • i . '
2) l!ahce or tM 'pDhlic 111 and to that portion or th& bn•iD deacrt~ed prop■rt)' lyins • 1 1.:~..
vIthf the boundaries of roads ad higtvaya, '°
3) Rulu • rqula.tiona of the A;>plcgatc Valley Irdption Dhtrict.

r



o.;,putal1>l11&, oltcated 1A tta County of Jacl<oon, State of Oul,l>D, cla~r1bad u.

37.28.'3_-
2o)D I I D

EDAED H. LIVIS adRACHEL LEVIS,he»bad ad
, \ ,• • •• <. .,

!or' tho cooaldcrattoa horoinaftar 1tatad ·to tlM

11.LllAIT'l• r •

>

..

P1\llCEL t/O. l:

follovs, to-vtt:

'
arolltor pdd b1 ULl'!I J." &ICBAIU>S ~ JUIII L, UCBAJ.DS, b<labud &od vlfo, lw,rdn..Ctcr ,.,,..,..

.. . ·~· ..... ·n:. .. .. : ·. .·. . . :, 1'1:1.
called tbe rantees, doea hereby zraat, barzatn, sell ad covey unto the grantees, as. 4.

tenants by the esttretn, the tetra et tha wurtvor a! tbeir «us!pas, that certatreat' {"
'3°proport7, "Ith tho tcoeiuota, hare-dltcaanta and appurt~cc•• th41rounto bolo11&ill8, or•

E
'" .... ; : •• 1

• •·A
I

. . '
L'IOII ALI. lllll aY TllISI rl!SDIT S; 't~t

vtfe, bare!after called tha granter,

77-01187

. ----- ,, ..,...,. . . . ..,. ,

Commcncinq et tho point of beginning from which the Uor-thcnot corner ·,.
of tho South hAH of tho llorthwoot qu11rtor of Soction 19, 1·own~hlp 39
South, Rftn90 2 Wout, Willaccttc Hcridion, Joc~con County, Oregon,
be~r• Uorth Sl' 27' )4" Co!Jt, 7J2,37 !cat: thonco South 09° 42' 40"
~cot, 39.74 !oat, to the beginning ot c curve loft, having a radius of
230.00 !oat: thP.nco Along 8Jid curvo, 99.502 feet, with o central
,:,:,qlo ot 24• 47' 14", thonco loovinq ooid curvo South 17° SJ' 45"
Wost. 484.94 toot, to a S/8" iron pin; thence South JO" ~D' JO" Wcot,
J9?.l~ feet, too ~/8 iron pin, on the tlorth lino of the county Rond:
thence north 5'l' 23' so• Woot, ,ilonq oold lino, 392. 55 foot, to " ~,a•
lron pln: thonco llorth 30° Sl' lS" £oat, 424.73 feat, to 11n iron pin
thence llorth l,. H' 42" Eaot, 430. 72 !cct. to o point on the contor
line of o 40 toot woy, bc1n9 on a curvo, !roe which io radius point
bcoro ~orth 42' SO' 26" Eont, 300.00 tact, thence Southeoaterly, on
nJid w~y Jnd curvo, 65.78~ foot, with o ccntrol angle of 12• 33' 51":
thenco South 59' 4)' 25" ~ast, 54.96 fact, to tho bc9lnnin9 or"
curvo, hov1n9 o radius of 60 feat, thence olonq ocld curvo, 45.95)
feet, vlth a control on9lc o! 4l" 52' ss•, thonco lo~vlng aaid curvo
ond center lino oC voy, South ll" 3r,• 20" Eoot, 20.00 foot: thunco
llorth 70' 45' 12• Eoot, 159.17 foet, to the point ot beginning.

PARCEL 1/0. 2:

Comr.ienclng ot the uorthcool cornor of tho SouthoJot qu.Jrtor of tho
ort!cot quarter of Section 19, Townhip )9 South, Ranyo 2? et,
w, tl.imetto Heddi"" JJck:ion County, Oregon, thence South 89° S7' Wo:;t,
~long tho ::c.rth 11no tht'rco!. )77.01 feet, to a 5/8" iron p1n, bc1ng
tho point o! beginning; tht'nco continuin9 South 89° 57' Wcot, 956.41
!cct, to " 5/8" iron pin; thenco South 29' 4S' lS" Eo:it, 19G.00 !oot,
to a poi:,t on a curvo bolng on o center line of A 40 foot vay, from
vhich ito rodlu, point bcore South s2• 10.' oe· Eoot, 21S.06 !clot,
thenco NorthoAoterly, along eold curve nnd vay, 272.486 !oet, with a
central onyle of 72° 35' 43", to tho beginning of o compound curve
having a radiun of 35 !oct, and central anglo of 70' 00' oo•, lhonco
along aaid curve, 47.73 tcct: thence south oa• 25' lS" Woot, 37.92
!cot, to the bc•Jlnniny of o curve left, h.,·,lnq a rodluo of 160.0 Coot,
thence along sat0 curve, 79.l) fect, with a central angle of 2e" 2g'
7,': thcu.:o South 20• 02' so• t;;,nt, 46.?J feet, to the bcginnln,; oC a
curvo left, h.,ving o rodluo of 300 feet1 thence .,long oaid curvo,
207.74 tcet, with o ccntrnl angle of 39" 40' lS": thence South 59"
43' 25° Last, 54.96 feet, to Point "A", aloo being tho beginning of o
curve loft, h11vlng o rndius of GO feet: thence nlong aold curve,
9l.906 foot, "1th a contr.11 .,nylo of 87° 45' 50"1 thonco north )2" JO'
f5" Eoat, 235.19 foot, thence North 49° 54' 45" Eaet, 118 foot, to tho
tcroinatlon of oaid 40 foot way, thenco North co• OS' 15" Weit, 20
feet, to o:i iron pln1 thonco llorth 32° 33' 20• Eant, 205. 74 foot, to
tho point of bc<;inning.

To H.>v• acd to Hold th. above da1cribcd .tod granted prml■tl unto tha ■•td 3rente■a, ••

I .
I ,I ,.

'
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AMMANN DEED

STAR'i:,_f3gberL------ _
see nprt;no l

Io ,_l_._.._,illai:LJ ...An1 t.a~~?,~r I- -
·- -- ---- ----- Jachoa County, Oregoa«·+ reoeg,.,... , ,.,_..._, "......... Record-d

D.A. Willard and •...1:, •••••• ,
omCIAI. IU:CO!IDS---- /o:s/Ju 201979 AAn1 ta c. Villard .- - - ...

·- -- - ·- ·- - ----- a¢teat WA!J>rm; T'tlUIY J4.
- -· --- i~ ond IU:CO!IDOI 0..... , ·--···· ...

llr4' 63/ .DeputyBahl«ionalt»a...... .,_ - +.""'" 1.11...-...., .........
D. A._ Willard._and__
An!ta,I)rd t

-,  ,,---- -----------·-· ··-···· ,..

., . ... . .
Or t

(Oru. Su L)

" I .,c, ,_:: I
..: . ·: ·; :

-- ·o-..--Mo ·gm?)7tt"' ·- - . . /0 /().S/ 11-st->_' \di

Iii 79_-j l2,_64 __. \l"AJllUj,"T\'
0
~
0
:':~..:~0Kr l'"OIUC i

RevertSert. · ..- WP,,,M.
~ con•• , ..,,,, .,.,,.,,,, 10Dav1d A....\iille.rd_~d An1ta_Q_,_\/1lJard,~bond ~d wire

l
j\ T .. Gtantac-. IM folio-int ducr,'b,,,d ,u.l p,t"op.rrr
tee al +rumbana» acpt a wpeilically et forthha«in situated in Jackson. County, Ow4on, to-it:

Co1T1111enc1ng at an iron pin at the center or Section 19, Township 39 South,

l!

Range 2 West, lt1llaciette 1-leridJ.an, Jackson County, Oregon; thence North
89° 1;9' 113" West, 75. 50 !'eet, to an iron pin, being the point or besin
ning; thence South 37° 32' 35" West, U66.27 feet, to a 5/8" iron pin,
on the llortherly line or the County Road; thence North 59° 23' 50" West,
along said llorth l1ne there0f, 596.93 feet, to n 5/8"1.ron pin; thence
North 30° 50' 30" East, 399.12 feet, to a 5/8'' iron pin; thence North
17° 53' A45" East, 1:84.911 feet, to the beginning of a curve from which
1ts radfus point bears North 55° 30' 16" East, 230 feet; thence North-
ttesterly along said curve, 99.502 feet with a central angle of 21;0 1;7•
11:"; thence North 09° 2 A40" Vest, 39.79 feet; thence South 70° r.5• 12"
West, 15437 feet; thence North 13° 36' 20 est 20.0 feet, to the center
or a way, being 110 feet in tiidth, being on a curve from which it:s rndius
point bears llorth 13° 36' 20" West, 60.0 feet; thence Northeasterly, along
said curve, 5.953 feet, with a cenLral angle or r.3° 521 55"; thence
North 32° 30' 5" East, 136.39 feet; thence leaving said wny, South 57°
29' 15" Ea,t, 76.32 reet, to a 5/8" iron pin; thence South 09° A2 40"
East, 102.59 feet, to the beginning or a curve left, having a radius or
200 feet; thence along Gaid curve, 86.514 feet, with a central angle or
24° 117' 04"; thence South 34° 29 " East, 152. 87 feet, to the beginning
of a curve left, having a radius or 100 feet; thence alon said curve,
84. 898 feet, with a central angle or 48° 381 36"; thence South 83° 08' 20"
East, 28.99 feet, to the bo&inning of a curve right, having a radius of
120 feet; thence along sa1d curve, B84.578 feet, with a central angle of
40° 23' OO"; thence South 112° 45' 20" East, 132.07 feet, to an iron pin;
thence South 62° 55' 24" Ea~t, 256.18 reet; Lhence South 23° 41' 35" West,
322.31; feet, to an iron pin; thence South 37° 32' 35" ~est, 46.42 feet,
to thepo1nt or beg1nn1ng.

,, ,,
M
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"ATTACHED HERETO AND l'tAD£ f.. PART HEREOF" J

EE%
---·---~·_.l:!~·~·~·'..s•---•--·-···-· .._ ·-··--·---·-··--· -·--····~·-··-······-·· ··-···· --..·-·······- ------·-··
: . <.,•··:I\ ,.,i;-i{f!£ OF OREGON, County ol. Ja,ckson_ . ) November .9 1977. ..

;2$}"" ""or·..szey
(OrncuL SUL)·· Nol•ry Pub/;c /or o,.,.,,._~,,. comm;lJ:,n l:,p,m: 9./...?.~L.!IO ..,._.,, .

y

WAJ\RANTY DE.ED

START, Robert I -- ..... IC!' n,: ,,~~r:nrv )
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KNOW ALL MEN BY THESE PRESENTS, that Carolyne Bi.neon,

Trustee under tbet Will of Victor Hinson, deceased, hereinafter

called the grantor, for the consideration hereinafter stated, to

grantor paid by Stuart V. Hinson, hereinafter called the grantee,

doe~ heroby grant, bar9ain, sell and convey unto the said grantee

and grantee's successors and assigns, that certain real property,

vitb the tenements, hereditaments and appurtenances thereunto

belonging or appertaining, situated in the County of Jackson and State

of Oregon, described as follows,, to-wit::

The South Half of the Northwest Quarter, the North Half
of the Southwest Quarter, the est Half of the Northeast
Quarter, the West Ralf of the Southeast ()oarter, and the
Southeast Quarter of the Southeast Quarter of Section 19
of the West Half of the Southwest Quarter and the Southwest
Quarter of the North-west Quarter of Section 20, and the
North Half of the Northwest Quarter of section 29, all in
Township 39 South, Range 2 West of the Willamette Meridian,
Jackson County, Oregon.

less and excepting the following- described property which has bean

transferred to Jackson County for roadway purposes:

That portion of a strip of land of variable £eet in width
on each side of the centerline of a road as surveyed over
and across lands described in Ja..cltson County Deed Records,
No. 70-06392, said center1ine being more particularly de
scribed as follows:

Beginnitng at a peat located 630.73 feet North and 167.67
feet west of the l/4 section corner common to section 19,
Township 39 Soutli, Range 2 West and section 24, Township 39
South, Range 3 West, Willamette Meridian, Jackson County,
oregon, said point of beginning being Engineer's Centerline
Station 200+00; thence South 53•14•40• Bast 77.38 feet; thence
along the arc of a 636 • 62 foot radius curve to tho left. for
a di.stcnce of 499.97 feet (the long chord of which curve
bears South 75°44'35" East, 487.22 feet); thence North g1°
45'30" East 259.,20 feet; thence al.ontJ the arc of an 818.51
foot radius curve to tho right tor a diatance of S55.83 feat
(t);le long chord of which curve pears South 78°47' lS" East,
545.21 feet); thence South 5920'00 East I861.43 feet; thence
along the arc of an 1145. 92 foot radius curve to the right
for a distance of 375.28 feet (the long chord of which curve
bears South 49°57'05" East, 373.60 feet), to Engineer's
Centerline Equation Station 236+29.09 P,T. Back equals 236+06.03
P.O.T. Ahead; thence South 4034'10" Eat 212.61 feet; thence
along the arc of a 954.93 foot radius curve to the left for
a distance of 416.34 feat (the long chord of wwhieh curve
bears South 53°03'35" B-aat, 413.05 feet,) 1 thence South



65°33'00° East 421.90 feet; thence along the arc of a 520.87
foot radius curve to the left f-or a d1•t.ar.ce of 487.02 feet
(the long chord of which curve bears North 9739'50" East,
470.37 feet); thence North 60°52'40° East 4.09 feet; thence
along the arc of a 572,96 foot radius curve to the riaht for
a distance 0f 320.42 feet (the lort9 chord of which curve bears
North 7653'55" East, 316.26 feet}: thence South 97°04'50°
But 199.28 feet; thence along the are of a 572.96 foot radius
curve to the right for a diatance of 287 .S3 foet (t.M 1-otMJ chord
of which curve bears South 72°42'15"° East, 284.52 feet);
thence SOUtb sa•u••o• But 462.53 feet; thence along the
arc of a 954.93 foot rad.iUJ1 carve to the right for• distance
of 412.59 feet (the long chord of which curve bears South
4557'00" East, 409.39 feet); thence South 3334'20" East
154.37 feet; thence along t.h.e arc of a 716.20 foot radius
curve to tho left for a distance of 349 .97 feet (the long
chord of which curve bears South 47·34'15" East, 346.50
feet); thence South 6134'10° East 278.29 feet; thence
along the arc of a 1432.40 foot radius curve to the right
for a distance of 105.76 feat (the long chord of which curve
bears South 59°27'15"° East, 105.74 feet); thence South 57°
20'20 East l31.49 feet; thence along the arc of a 954.93
foot radius curve to the left for a distance of 415.05 feet
(the long chord of which curve bears South 69·47'25" East,
411.79 feet); thence South 82°14'30" East 368.95 feet;
thence along the arc of a 716.20 foot radius curve to the right
for a distance of 316.70 feet (the long chord of which curve
boars South 69°34'25• East, 314.13 feet); thence South 56°
54'20° East 588.90 feet; thence along the arc of a 477.46
foot radius curve to the left for a distance of 306. 04 feet
(the long chord of which curve bears south 75°16'05• East,
300.83 feet); thence North 86°22'10" East 54.14 feet.

The widths in feet of the strip of land above referred to are

as follows:
Width on Easterly Side lfidth on Westerly Side

Station to Station of Centerline of centerlille
' I

2QO+OO.OO -261+00.00 30.00' 30.00'
261+00.00 -262+00.00 30.00' in a straight

line to 32.00'
261+00.00 -268+00.00 30.00'
262+00.00 -268+30.34 32.001 f268+00.00 -269+50.00 30.00' in a straight

line to 50.00'
268+30.34 -269+84.71 32.oo• in a straight

line to 35.00'
269+50.00 -271+00.00 so.001 in a straight

line to 35.00'
269+84.71 -273+34.68 35.oo•
271+00.00 -273+34.68 35.00'
273+34.68 -274+00.00 35.00' in a straight 35.00' in a straight

line to 30.001 line to 30.00'
274+00.00 -282+50.00 30.00
274+00.00 -283+00.00 30.00'
283+00.00 -284+00.00 30.00' in a straight

line to 35.00'
284+00.00 -289+50.92 35.00'
288+50.00 -289+50.92 30.00' in a straight

line to 40.00'
289+50.92 -294+00.00 40.00
289+50.92 -290+50.00 35.00' in a stt"aJ.ght

lino to 30.00'
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290·50.00 -29900,00
29+00,00 -29700.00

297+00.00 -29845.86

298•45.86 -299•00.00

0,00' in a straight
111w to. 60.oo•
60.00 in a straight
llne to 50.001

50.00•

30.001

'l'o Rav-, And to Bol,d the same unto the 3&1<1 gra.ntae and grantee• a

auccessora and assigns forever.

And said grantor hereby covenants to and with said grantee

and grantee's successors and assigns, that grantor is lawfully seized

ir fee simple of the abovo granted premiscs, and conveys tbs same

subJect to all easements, restrictions and encumbrances ot recoro,

a.nd that grantor will warrant and forever defend the above granted

premises and evecy part and parcel thereof against the lawru.! cla1!!'18

and demands ot all persons whomsoever.

The true and actual consideration paid for this transfer,

stated in ter.:!8 of dollars, is zero, but tbe consideration consists

of and includes other property or value given or promised ~lob is

the total consideration.

WITNESS grantor's hand this :i 1

1972.

7 c HINSoN
Trustee Under the Will of Victor Hinson,

Deceased.

STATE OF CALIFORNIA, )

COtrnTY OF LOS ANGELES~
ss.

Personally appeared t.he e.bove named Carolyne Kin.son, Trustee
Under the Will of Victor Hinson, deceased, and acknowledged the
fo,regoing instrument to be her voluntary act and deed.

Befo-re me:

My commission expires March 27, 1975
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vi tlon 1929. It is my understand!ni: u,_.t ••
A person nppeulln~ from n con c r u action bas been taken by your dt1"'

In municlpnl court for vlolat~n 3 t mcnt relative to allowing nny of 1~
city ordlnuncu cnn not be req re f a lications. You ask whether e
puy n fee Ior fll!ng a trnnserlpt on nppea. Lgfse applications should be drnl~ •

June 7, 1930. account of the provisions or said c.t.a.,--44
Hon. Ross Farnham, 287.

DistrictAttorney. .. Said chapter 287 reads as Col\oW"J
Dear Sir: In your letter of June ~ "'Section 1 SubJecl to Ruch ..-~t,, ".,;'.~

you state that the charter of the city O na nre exl$tt°ng nt thu llmt• 11! ta)tre •.
Bend Oregon authorizes appeals from or this net, the wntcrH !lowlni: In 1';"' "'"' ·0 vl'ct1ons 1n' the municipal court and 1•1tnnnr,l or the noi:nic

1
rlt1cr rrc'"~,•..,. ~

C n h tb or not a ttccllon with the so1H , nc O It w.,nsk to be advised as to w e c~ towt1Rhlp 3J south. rnna.:•• l cn,t "' ,';,,r'II,
party appealing from conv1cllon !n lnmcllo merlt.llnn In JnckFnn c,,un1~. -•
init«i cour tor vow«tton t a %lj2,2% "%," ! !+z,
ordinance ts required to pay a fee_'g ""[,ii. iai is i «iii rs";'
county clerk for filing a transc p on IIPfll"Ol)rli..llon ancl u•r or 'll"h rr~,""

t.lomestlc, stock, Irritlon and mun ' 1.,
1 1 .,._;

appeal. . pnses: nnt.l pro,·ldctl turthrr, thnt 11 • ,., -Chapter 106, Laws of 1929, provides. prevent the npproprlntlon. ,Jh•n,t"n •
leted of th wters of nny tributnrv tram"wnrenver nny peron slant be co"Eh,p ·tin i. it siiti is uni@iii t+ +

m __juictril court 9,,,,2; $% nil#rn,'ii±mior orSrin,i iii~ +",,
wtnto of Oregon of nny olen!" jrter or]or ldrnulle trueture In the channel
jg _yr»wt@ts }y 3,72:,"ii riyfiio.kier,iii @y ii,tr;{y7""..

ordIc, unlvw tho chrt'r • er- »th line of section 2i, town»l
ii@it, @,com wg;" "l"I?# i cesi, iii:ticrjjis.,;;"~•m ahnll ho.vo I ,o ,minrJ n ( 0 • ' t , Orea.:on to IL~ i,onrl11••or,, •tltr• rlrcult court of the stlltC o rl'J::OI c~un l, nn ,,·hlch wlll lnlcrr-,~ •Ill\ UJI
ions, sis·,j@riv,2% }"]}""«id«r so «r is+ «0«« «
%"7; {%%.1."Gi'Si ti &no ii" •6hi rd_pertccted Ii the u& manner as] qt is provided in section 1 of chMt
IN r,ro,·Jtletl hy ,/aw ror tnklni; nppcnl& tru111 287 that the right to approprinte was!et
Ju"tlCCR' courlR, . In certuin portion!! or lhe Hogue r1fff

Section 2508, ct seq., provides the pro: Is withdrawn, subject lo euch w-altt
cedurc for t!lldng nppcnls from justices rights ns were in existence at Lh~ llffll
courts, nd I nm not awnrc o.f nny r1tnt- of taking effect of this ncL Th" ~
utory authority In this state whereby tlon arises as to whether or not Ut'
ll pnrty appealing from n conviction ln water rights exist by virtue ot rfU""
a ju!lllces' court Is compelled to pay a of the six applications discussed In yet
fee for flUng a transcript on appeal. letter
Upon· the principle that a defendant · . • Ii nllons nre for the nppre

wbose freedom Is In jeopardy has the All six app c r within that portlNI ti
constitutional right of every legitimate priation of ,;yntc withdrawn from 11Pf'1""
defense without being forced to pay for Lit? ~ague river u,e rovlslons o( ~
same, I am ot the @pinto that the tee/priatio","" Gr ie appiictuon» «r·
In question cnn not be collected. chater ·opriatlon of water for porn,

1. II. VAN WINKLE. for e appr ufacturing purport
Attorney-Gener!. mining and man r- I for the r,e •

Oy Arch llfo.cOunult.l, A~sl11tant. one application No. 11804, 9 l of •
' istruction of dam for the storn

A wntor rli:-ht Is not crcntetl by merely certain quantity of water for the tlcTt~
Illlng nn nppllcallon for 11uch watrr rlght meat of hydro-electric power thc tJ ,
with tho Stnto Englncrr, whero no !lC- is for the approprlullon o n c,~
Uon hn11 hcrn tnl,t•n on the nppllcntlon quantity of water Crom the Rogue r1_;:
t,y thn Stnlc F,n~lncr.r. to be stored In the tlam covcrctl by
Such nppllcatlon11 [H•n1lln~ hrforo tlrn nppllcatlon No. 11854. TbcreCorr, MIii'

Stnto Eni,lncc•r nt f'lrn tlmo or the rnnct- of tho appllcallons are (:r pu=
ment of ch. 281, L. 1020, mny not now be which are exempted from e prov
perfcctctl nnd I.ho uppllcnnls mny not of said chapter 287.
contruet the dnrn propoRcd thcrrln. Sections 5721 to 5730, Oregon IA",

June 7, 1930. as amended, provide for the filing of ap-
r. Res ter. [iisuns ioi re,,","a,""

Slate Engineer. the state, and for perm vllllon
1
°

Dear Sir: In your letter of May 27 you struction of reservoirs. Pro1 ~f ni/ rn,.:
state that there arc six applications for for the approval or refu:aEngl Y
permits to appropriate water from the applications by the Sta e nr.
Rogue river, which are on file In your Section 5724. Oregon Las, prordnw
office. Two of these were filed August 2, that if the application Is approved.
1026. and four on November 25, 1027, nil .., , , the nr,r,llcnnt ~hnll '"' Aulh,,11.,...
or which were tiled before the enactment4 resp ire&i._@pfg;2"}];{,
or chapter 287, General Laws o! Oregon, Rtructlon of the necearY

'+
I

555OF THE STATE OF OREGON

dl ••••p~ r('qulrct.l to npply the water to n the statute provided for applications for
uartl~lnl use, nnt.l to perfect the proposed ater rights being filed In a. similar m.an
•l'1•ruprlntlon. lC the appllcntlon IH refus,ct.l. ner a.'3 provided in· the statute of thisv,.. n111•llcnnt Nhnll tnkc no stcp11 townrd the
wtruretion of the proposed work or the slate. The court held that the evidence
-'l<•111lon nnd u11e or wnter so long II.I! such was conclusive that neither of the appli
~fo.nJ ""nil continue fn !orce." canui had, at any lime subsequent to
Section 5728, as amended by chapter the date of the Issuance of the permit by

M7, General Laws of 1927, provides: the Stnte Engineer, even attempted to
·1·ri11n It holn,::- mode to nppenr to the comply with the conditions therein con

«u1,rnc11nn or the. Nlntc engineer lllllt ,u,y talncd. At pnge 1076 the court says:»tproprlutIon h beon perfeetod In nccor
...n•" wllh Lhp [""0\'lalons of thlH net, It llholl ··• • • A wntor right clnlm Is not n
'- lhn ,1111r ol Ito Ntnle 0111,:lnccr to IHSuo to water rlht. A wnli:r right clnhn Is n. dcclnrn-
1"'" n11pl11•1,nt u ccrllrlcnlo or the enmn cltnr• lion or lnt1•11tlon. mudo In n wrlllcn Corm
w<•r "" llmt tlcRcrlhNI In section 6144, Ore- 11r<"scrlhr1l b,· Hlatutc. to. sh·I' public notice
r>o 1-~"""· Snit.I cerllflcn.tc !<hnll ho rccortlcd or lntt•nt1011 10 rrontc wntcr rli;hts hlcnUcal
0,1 lr11nRmlllctl to thr np11llc:nnt M pro,·l<lcd with tl••.•crlpllon1< 11tuted fn tho wrltlni:;, com
b •nhl ~rrllon. fil,:hts to 1ho uso oC wntcr manly rerrrrcll 10 1111 n. wnter rli:;ht. Allhoui;h
-iulr<••I un,lcr tho 11ro,·lslonN or 111111 et, nn they nre not, \\'ntrr right clnlm11 hnvc bccomo
..., rnrth In nny »uch corlltlcatc, Hhnll con- L'()mmonly rr1:nrtlorl 1111 bclni:; tho Hnmo thln1-
rm11,• In 1hr own~r thcrcor HO Ion,; c1s uuch as wnlrr rh;htH. One la n. mere tlPclnrntlon
••l"r ~hull ho 11ppllrtl to n. hnncflclnl uac t>f Intention 10 c-rento n water rli:ht which
»tr n t In nccordnance with the term of[my never be nnythin more thnn nn Inten
Mat1 «ertlflente, • • • ltlon, Hy n complineo with conditIon of tho

o LI r:74.. 0 L Id ncrrnlt, lhll wat<,r right clnlm then becomes n.,re nn ., ••, regon nwll, prov e9 wnt"r rl,:ht."
l'>r the Issuance or n certificate setting _
(nr1h, among olher things, the priority Atpage 107, the court says:
ct lhc <.late, extent and purpose of a water "''.fhc i;rnntlng ln· the elntc cni:lnccr or a.
r1 ht permit ror the riht to use the waters of this

II · state, In nn,1 oc Itself secures 10 tho nppllcnnt
Section 5720 Oregon Lnws, provides: no rli;ht to the u~•! oc tho wnicrs nppll<'d !or
. ' In anl,l nrrrnlt, unlc~s lherc be 11 11ubslnnllnl

7hn rh:ht ncCJulrc•I hy Ruch nr,rroprlatlon rom11lln.ncu with l'llCh nnt.l every r,rovl"lon oC,.-,_,,, •IRII' r,om lho filing ()( tho n11pllco.tlon the alntulc r~lnt111ix to or In /Ill)' m1l!lncr
tn ts ottleo of the state enineer [nffeet/gz tho I«rune of uch permit nnd n
The term "wnter right" Is clcrtnc<.I in f11lflhnt•nt or tlw romllllone n1HI llmltntlonsw. wAi@er rii@is, iii@u @ruo, roes[r.kc%,";%i.i$"%"ill;j

:01, llJl follows: l111tlntc11 r1 rli.:ht tn tho use or th(' wntcr In
• r. h f +/the nppllnnt, and nid riht then becomes•~ ,,.,t, 1-rl11ht or nppro1irlnt on H ron 11 \"eHtl't.l ono nnt1 dntes bnck lo the hrnunnce.., , ... l11tlr11cn,lcnt or the t.lltch ror cnrryln,; or enlt.1 ucrrnll"

I'> w~tcr, nnt.l lntlor,cnt.lent or Dinco or use ·
o: 1110 ,tr• nf cnJO)'mcnt, whereby tho nppro- The purpose of the Legislature fn en-rt+tr ,,. i;rnntcd bv tho i:ovrrnmcnl the
·'utvre use ot the water nnywhero so lonr;/acting said chapter 287, General Laws
•• h,• 111111ll~R It to nn;y bcncClclnl pur11oso: of Oregon, 192£1, was to close certain
.....1 II '" nn lncorrmrcn.l hcrctlltnmcnt, eolr.1)' portlons of t.ho Ro.,.,1e river from the ap-u •fru~tunry, not conferring owncrahlp In lhe t»•· ti'"" or iho wn1er or In the chnnnct or propr,atlon or water, lllld to prevent the
':"' •trcnm." construction of any dams or other hy-
The question arises as to whether or draulic structures in the channel of that

rnt water right is created by merely portion of ~he Rogue river covered by
lllfng nn npplicnllon for such water right the net, which would interfere with the
111"\th the State Engineer, where no ac- free passage. either up or down the
ton hns been taken on the application by stream, of migratory fish. At the time
lhc State Engineer. this act was passed by the Legislature,
It will be noted that our statute pro- the applications in questionwere pending

'1•fr.R Lhnt. nrter the application has been before tho Stnte Engmcer, and undoubt
approved the applicant ls aulborized to edly the Legislature had knowledge of
pmco<'d with the construction of the these applications ln enacting this stat
llf'<"<'111<nry work and to take all steps re- ute. To hold that these applicationsmay
q11lrct1 to apply the water to a beneficial be perfected and the applicants may
te to perfect the proposed approprla- co_nstn:ct the dam proposed in these ap
llon; (see section 5724, Oregon Laws) phcatlons, would defeat the purpose of
•ntl lhnl upon It appearing lo the salls- sald chapter 287.
faction of the State Englneer thnt any It Is my opinion that the reasoning of
appropriation has been perfected In ac- the supreme court of Idaho ln Washtng
<ordnnce with the provisions of tbe act ton State Sugar Compnny v. Goodrich,
11 &hnll be the duty of the State Engineer supra, Is applicable to our statute, and
lo l11suo to the applicant a certificate, that the npplicanui discussed in your
tiring the priority of the date, extent and letter merely have a water right claim
purpose or the water right. (See sections pending with the Stato Engineer. This
728 and 5744, Oregon Laws, as claim Is nota water right. A water right
amended.) does not come Into existence until the

In Washington State Sugar Company application has been approved and the
l', Goodrich et al., (Idaho) 147 Pac. 1073, applicant has, subject to such approval,
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Application for S p e c i a I A s s e s s m en t
gs#g

Of Unzoned farm Land

'I
I

FOR ASSESSOR~ USE ONLYTHIS SPACE

Complete Only ii Account Number Does Not Describe Pro.~
Deed or Inst. No. Section Twp. Rge.

Dsto Received

LIVESTOCK OR MAXIMUM NUMBER
POULTRY Thi> First !;-,cond

(li>I by T)'pel Year Plier Prior
(Planned) Year Year

()A-rTt-....€;... L7 ' (_

~n-re:::. (') I /.- ,

INSTRUCTIONS TO TAXPAYER
1. Application must be filed on or before April 1 of the first year In

which such assessment is requested.
2. File 1st copy with the county assessor of your county.

3. Retain 2nd copy for your files.

4. This appllcalion does nol require the use of carbon paper.

AcresAccount Number

A, Uruon,d form lond, wh,n 1p1aolly 0"011od ol form-u,a ,oluc ond lore, di,qunlifiod. be~om•, linhl• /or oddi1ionol lou, during •h• ""' 10 or
lesser number of year in which the farm-use erent wa in elft together with interent of • (Seo Gonwrol Information, Item 3 over.)

I. When, ror ony reason, rh• land or any portion 1herecf ce:11e1 to be uicd oxclu,ivr!; for forrn '-''•~ noilca mual be oi"'•" lo tho 01Hth>r prior to
th• n•xl Jonvary J oueumenl dote, fo oddil:01, to tho to)lel in "A'' nbnv•, faUu," 10 oitvo ,vch 11ofl.:g wUt ruulr in oddirionol lox•, for the
oemen! year in which the notice thou'd have been ion and each oeurent ytar thereafter plus intra»t ond peaolly os provided by law.

, (Su ORS 308.395(2), over.)

ACRES
LAND USE This Fir:t Second

Year Prior Prior
(Planned) Yoor Year

CropJond-lrrigated 7 7 7
Cropland-Non-Irrigated -~ (_, 6
Ferm Woodlot

'

Non-llllable Paslure

Othor

Total Acres /3 13 I?

Applicant's Phcnc No.:

The major crops grown during the last crop year and the acres of each arc as follows:

ch774

,,
•" , I

ftFee Owner D Life Estate O Contract Purchaser O Other (explain), _;;_'.);;-_:-1,;::

2. The names of the owners of record, it different from the undersigned applicant s, are: (See General Information,<
dItem 2 over.) _

3. The above!"described land is being used and has been used during the preceding two years as a bona fide farm;
that is, for the raising, harvesting and sellir.g of crops to produce a profit in money or for the feeding, breeding,
management and sale of livestock to produce a profit in money. -·, _,, ,, i .!,,.. 1 , , ,:>
A. The farm use of the land has been as follows as shown be:ow: · r. r ,- /II!··'·

j . .; .,?. GUI CZ - ~-:Z.5,pl1_l_/_7.I,IIIIs±
]}pdLedlads<r-btulftIrtknrs·.e%

~~--------l---""+---:---:-----------~'-F-:...k::Ll...a:-+~=".-.......L.:,!.___,L!.~~fl---l:.i:,,...L.a~L!le...L..---fllU..---.L.il....L-:f----
5=] , % s, +.

g II1idj;",in.-j .3: I I , ,I :., ' , I I , •-•:al '• .,. .

['._ } '_y:,i-'m-'ltd-['I
• f ) • i f, ';:-- l

,_...,:.. ......_. ...,.:...• __.;·_ I ----:-·---:'C..-.....!...---:--"---t~....::;.,.___.:::,_....___,.,_,.__,_""""lll!r.::~--L.-------:=---
..._.,, T : ··1 1 j , ! I , C.'

The undersigned .=:, her eL>y make application to the c~ounty ;as£essor for the: spe:ciai of the above- '-
described u:.✓.ont!:: ;arm land 2s p::widc;ci t:,. ORS 308.370 to 308.395 and affirm that: c...n :~ '. l> .,

O ·r,,ere are no outstanding leases or options to buy the surface rights for non-farm _use. _ u, (D :·'
9 There are no outslariding leases for !nf:l exploration of geothermal resources as defined by subse~'Bon--(-?i) or3

0RS 522.005, mineral resources or other subsurface resources which interfere with the farm use Qf; the-Jiimd. ::
(See back for copy of law.) u, c.._ n

1. The ownership interest of the app!icant(s) in the above-described property is: 35 ~ g

And Additional Tax Deferral as Provided by CRS 308.370 to 308.395
An Application Must Be Filed On or Before April 1 of The Firs! Year In Which Such Assessment Is Requested

Filed with the _;J_ f/..CJi:;_Sc;) {-{ County Assessor for Assessmer.ts beginning January 1, 192Z
CODE AND »ACCT. NOS .,__ _
f Enter Applicant's Name and Address BelowK?lPH r . R 1 <- r, J4 f?. c ..r- -4-X Jle, t~lG- L ' R/C, fl)] /r..bS

J./0 :3S- /_, I 7 TL£. A PP/...l!. ~niE.. (UJ
:J /9 C../-.i. ;:..Ol-((/f I.. C.. t::..,~ t:J(le-~6.t.f Cj 7.S-1 0

-------,--1--1-

0 E C1... A R A T I O N
oclare under the penalties for false swearing as contained in ORS 305.990(4) th:il this document. including any
ched schedules, has been examined by me and to the best of my knowledge is true, correct and complete.

we ste4Gae1zz
:Nl'/Sl :-\h/11 l'I _/ ./) 't -, -1--1-- L----~-----

...



July 5, 1973

First National Bank of Oregon
MOrtgage Department
l East Main
Medford, OR 97501

Gentlemen:

You are the holder of a mortgage on Stuart llinson's property
in the Little Applegate. The enclosed are applications for
transfers of Water rights from one side of the ranch to the
other. Would you please forward a letter to Trevor Jones,
State Engineer's Office, Water Resources Department, 1178
Chemeta Street NC, Salem, Oregon 97310 indicating that you have
no objection to this transfer of water rights. If you do have
any questions on the matter, either ask Mr. liinson at 773-7410
or call me at 779-4333. I will be back in my office on July
18, 1973.

Sincerely,

JOHN E. FERRIS

JEF:jc
Enc.



~ FIRST NATIONAL BANK OF OREGON
MEOFORD BRANCH. I EAST MAIN STREET. MEDFORD. OREGON 97501, TELEPHONE: 773-4531

JULY 19, 1973

Collins, Ferris and Velure
Attorneys at Law
225 West Main Street
Medford, Oregon 97501

RE: Real Estate Loan No. 023-5180007 STUART HINSON

Gentlemen:

In reply to your letter of July 5, 1973 pertaining to
Stuart Hinson's property, it is alright with the bank to transfer
the water rights from one side of the ranch to the other. We have
no objection to this. We have placed the photos you sent us of this
application in Mr. Hinson's file.

Very truly yours,

Gloria Lewandowski
Real Estate Department
Medford Main Office
Per Jim Warinner Assistant Cashier
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To the Editor: This dream

is over if your Jackson County
Commissioners have their

~..-------------------------way. I've tried to prove lothem that to run one 82 acre·---------------
ranch, which holds about 45
acres of pasture, the balance
of brush, will run 90 head of
cattle (steers), whether one
ranch, which is seven tax lots
already, or seven family
ranches, where they can live
in the country with their chi l

. '. '\. dren .and provide their own
food, irrigate the pastures.
jth their children, Sn0WIn
themwhat country life is like. .r-- '
The 45 acres of pastures will

,. be divided up into seven small
ranches. It will still hold 90
head of cattle but each family
will have approximately 12 to i
13 head, the same amount as
one large ranch.

Mr. Schofield (4-21-79) indi
cated he could care less if I
lost money running the ranch ..~-----------.-~as is. Well he will have his
way. I can't afford the 90 head
or the help to run the ranch so
I have chosen to let the ranch)

lgo to seed and dry up. ORwill .
they come out and force me to
do it? You had better check
and see where your rightsare.
I've heard of this in other
countries but not in theU.S.A.

Stuart V. Hinson
Jacksonville, Ore.

.

-AA



COUJtT-lM--4-64

STATE OF OREGON

·,

COUNTY OF JACKSON

CERTIFICATE OF WATER RIGHT

@his 3s to Certify, Tut A. S. KLEINHAMMER

of
to the use of the waters of

Buncon
Little Applegate River

, State of Oregon ,has a right

a tributary of Applegate River for the purpose of
irrigation of 116.8 acres, domestic, and stock use
and that said right has been confirmed by decree of the Circuit Court of the State of Oregon for
Jackson County, and the said decree entered of record at Salem, in the Order Record of
the STATE ENGINEER, in Volume 4 ,at page 1 ; that the priority of the right thereby
confirmeddates from September 1, 1857 for 2.37 cubic feet per second for the
irrigation of 94.8 acres; 1898 for 0.55 cubic foot per second for the irrigation
of 22 acres; and for domestic and stock use;
that the amount of water to which such right is entitled, for the purposes aforesaid, is limited to an
amount actually beneficially used for said purposes, and shall not exceed
2.92 cubic feet per second.

The point of diversion is located in the NE~ NW\, Section 29, T. 39 S., R. 2W. • M.

A description of the place of use under the right, and to which such right is appurtenant, is as
follows:

1.5 acres SE Sw
20.8 acres SW%; N%
15.7 acres SEk N
1.0 acre N S

16.6 acres NE} SV
1.0 acre NEk SEk
7.7 acres Nk SE

20.0 acres S SE
18.0 acres SE SE

Section 19
8.0 acres SWt SW\

Section 20
1.5 acres Nk NW
5.0 acres NE} NW

Section 29
T. 39 S., R. 2 ., • M.

Certificate of water right issued to A. S. Kleinhammer and recorded at page 16400,
Volume 13, State Record of Water Right Certificates, confirms the right to the use
of water for irrigation of 121.5 acres. A change in the right to the use of water
appurtenant to 4.7 acres was approved by order of the State Engineer entered
April 21, 1972. This certificate is issued to confirm the remaining right to the
use of water for irrigation and supersedes the certificate heretofore issued to
A. S. Kleinhamer.

And said right shall be subject to all other conditions and limitations contained in said decree.
The right to the use of the water for the purposes aforesaid is restricted to the lands or place

of use herein described.
WITNESS the signature of the State Engineer, affixed

II
It

Ii

II

this date January 11

.................................~HR.l~ ..1,i WJ;JJ;J::.tJ:;R .
State Engineer

Recorded in State Record of Water Right Certificates, Volume 30 , page 38773
1 1

o RD3



The subject real property now owned by Glen F. and Helen A. Wegner was
conveyed from Stuart V. Hinson to Glen F. Wegner and Helen A. 1-/egner by a
warranty deed dated September 7, 1976. (Applicant's exhibit "H")

Mr. Hinson testified that his first contact with the egners in regard
to the subject property was nearly a year prior to the sale and at that time
he explained to the egners that the water rights would have an 1857 priority
on certain lands lying below the Lower Phillips Ditch and a 1929 priority on
the lands lying between the Upper and Lower Phillips Ditches. Mr. Hinson
stated that he does not recall whether he repeated the explanation about
the subject water rights in later contacts just prior to the sale of the
property.

Mr. Wegner testified that he does not recall Mr. Hinson having told
him about the subject water right priorities. Mr. Wegner further testified
that he inquired of the watermaster, David Hendrix, prior to his purchase of the
subject property, as to the priority dates for the subject water rights appurtenant
to the property and that Mr. Hendrix did give him the requested information
as to the water rights of record, but does not recall Mr. Hendrix having told him
anything about pending transfer applications that would affect the subject water
rights.

Mr. Hendrix testified that while he recalls having talked with the
egners about water rights on several occasions, but does not have a specific
recollection of having discussed the subject water rights and their relative
dates of priority prior to the date Mr. and Mrs. Weaner purchased the subject
property from Mr. Hinson. Mr. Hendrix stated, "It is possible that I told him
there was 1857 priority rights at the time that he was there, but I'm sure that
if I advised him of this, I would have clarified it that there was a transfer
pending, just like I did Mr. and Mrs. Richards ... Since this transfer was
filed, I've tried to go to quite a lenath, of anybody questioning me along
these lines, to advise them that they might be affected one way or another."

j



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

Jackson County

IN THE MATTER OF WATER RIGHT)
TRANSFER APPLICATIONS NOS. )
2745 3,2746 IN THE NAME OF )
STUART V. HINSON' FOR CHANGE9
IN PLACE OF USE AND POINTS )
OF DIVERSION OF WATERS OF )
LITTLE APPLEGATE RIVER __ )

STATEMENT, FINDINDS
CONCLUSIONS & ORDER

STA1EMT

On December 18, 1972, two applications were filed in the office of the
State Engineer (predecessor to the Water Resources Director) in the name of
Stuart V. Hinson, for approval of changes in place of use and points of
diversion of waters appropriated from Little Applegate River under the provisions
of certain existing water rights of record, pursuant to 0RS 540.510 to 540.530.

The said applications were examined and found to be defective in describing
the specific portions of the subject water rights to be modified by the proposed
changes in place of use and points of diversion. Over the period of time
extending from December of 1972 until May of 1977, and with delays resulting in
part from a backlog of pending applications in the Department, the applications
were corrected and completed, using superseding copies of the applications, and
notice of the proposed changes were published pursuant to ORS 540.520(2).

The said notice which was published in the dune 10, 17 and 24, 1977 issues
of the Medford Mail Tribune newspaper, provided:

NOTICE OP ',VAT!::R RIGHT TRANSFER APPLICATIO!IS NOS. 2745 and 2746

Notice is given hereby that two applications have been filed in the office

of the Water Resources Director by Stuart V. Hinson for approval of changes in

place of use and point of diversion from Little Applegate River.

(1) Te certificate recorded ot Page 387731 Vol. 30, State Record of

Water Right Certificates, in the name of A.S. Kleinhmmer, describes a right which

includes the use of not to exceed 0.4l cubic foot per second from Little Applegate

River for irrigation of 8.4 acres in SE± Ni}, 2.0 acres in !E; S; and 6.0 acres in

NW; SE of See. 19, T. 39 S., R. 2 ., .M., with a date of priority of Sept. 1, 1857.

Water !or the said right is diverted through the Upper & Lower Biillipe

Ditches from points located (1) 680 ft. S. and 9 rt. ., (2) 215 rt. s. and 790 ft.

W. fron the N. ¼corner of Se. 29, both being within the NE¼ NW¼ of Sec. 29, T. 39 s.,
R. 2 ., .M.

By :i.pplication No. 2745, the applicant herein, 071Der or the lands above



-
described, proposes to change the place of use and point or diversion there!ro:n,

and without loss of priority to irrigate a certain 0.6 acre in 113¼ s,?¼ and 16.0

acres in Lot3 (MF;S;) or Sec. 19, T. 39 S., R. 2 W., W.N., through the Gin Lin

Ditch from a point of diversion located 1430 ft. N. and 1905 ft. W. fro the E.

;corner of Sec. 29, being within the !¢ NE; or Sec. 29, T. 39 S., R. 2 ., W.M.

(2) Te certificate recorded at Page 244791 Vol. 17, State Record of

Water Right Certificates, in the names o:f First National Bank of Ashland & Armin

Richter, describes a right which includes the use of not to exceed 0.21 cubic :foot

per second from Little Applegate River for irrigation of 0.6 acre in NE¼ SW¼ and

16.0 acres in Lot 3 (NW S¢) of See. 19, 1. 39 S., R. 2 ., .Mt., with a date of

priority of Nov. 12, 1929.

Water for the said right is diverted through the GinLin Ditch ns described

above.

By application No. 2746, the applicant herein, owner of the lands above

described, proposes to change the place of use and point of diversion therefrom, end

without loss of priority to irrigate a certain 8.2 acres in m'/¼ NE¼ and 8.4 acres in

SE¼ NW¼ of said Sec. 19, through the Upper Pillips Ditch as described above.

All persons interested are notified hereby that a hearing will be held

at the county courthouse at Medford, Oregon, on August 5, 1977, at 9:30 a.m. All

objections to the proposed change, if any there are, will be heard et said time

and place. Any and all objections shall be prepared in writing, one copy to be

served on Stuart V. Hinson, l',0. l3ox 579, Jacksonville, Oregon 97530, and one copy

filed with the Water Resources Departn:.ent, Salem, Oregon 97310, together with a S10

filing fee, at least l0 days prior to the date set for heo.ring. IP NO OBJECTION IS

PILED, THE Al'l'LICATIOU MAY BE Al'PROVED BY THE WATER RESOURCES DIRECTOR WITHOUT A

HEIJU!;G, Administrative rules pertaining to the filing of a protest will be

furnished by the Water Reeources Department upon request.

Dated at Saler, Oren, this 24th day of My, 1977.

JAMES E. SEXSOII
Director

On July 22, 1977 a protest in the names of Everette J. Bostwick and
Jimmie F. Bostwick was filed in the office of the ater Resources Director
through their attorney, Robert D. Heffernan, against approval of the pendinq
applications numbered 2745 and 2746.

On July 26,_1977 a protest in the names of Glen F. Wegner and Helen A.
Wegner and Ralph Richards and June Richards was filed in the office of the
Water Resources Director through their attorney, Thomas C. Howser, against
approval of the pending applications.

</



State Printing 7932

STATE OF OREGON
COUNTY OF JACKSON

CERTIFICATE OF WATER RIGHT

@his Js to ttif, rat FIST AI&:AL BAX 0 ASHLAN & ALI RIC»TR

of Route 2, Bo:,: 25, J1:1cksonville , State of Oregon , has made proof
to the satisfaction of the STATE ENGINEER of Oregon, of a right to the use of the waters of
Little Applegate River
a tributary of for the purpose of
irrigation
under Permit No. 9389 of the State Engineer, and that said right to the use of said waters
has been perfected in accordance with the laws of Oregon; that the priority of the right hereby
confirmed dates from November 12, 1929

that the amount of water to which such right is entitled and hereby confirmed, for the pm·poses
aforesaid, is limited to an amount actually beneficially used for said purposes, and shall not exceed
0.75 cubic foot per second

. or its equivalent in case of rotation, measured at the point of diversion from the stream.
The point of diversion is-lo@tad-in-tleof the Gallagher ditch is located in the NW¾ NW¾,
Section 26; the polnt of diversion of the Gin Lin ditch is in the l~v¾ N.Ef, Sec
tion 29, and the point of diversion of the Upper Phillips ditch is in the NE¾ NWt,
Section 29, all in Township 39 South, Range 2 est, • M

The amount of water used for irrigation, together with the amount secured under any other
right existing for the same lands, shall be limited to one-eightieth of one cubic foot per second
per acre,

and shall
conform to such reasonable rotation system as may be ordered by the proper state officer.

A description of the p1ace of use under the right hereby confirmed, and to which such right is
appurtenant, is as follows:

2.08 acres in the S!,,,l;t Nl•J--.}
22.70 acres in the NE:; S.4
30.67 acres in the N S#
l.02 acres in the SE; SE;

Section 19,
8.12 acres in the llE¾ t-11-i,t
5.58 acres in the N} I}

Section 29,
Tmmship .39 South, Ranre 2 \•:est, \•:. M.

NCTE: This certificate is is~ued to conf'irm a chance in point of diversion of
water approved by an Orde? of the State Engi.T'lcer entered September 30,
1958, pursuant to the provioione of 0R 50.5l0 to 540.530, and super
sedos certificate of water right heretofore issued to the First National
Bank of Ashland and recorded at Page 10651, Volume 10, State Record of
Water Right Certificates

The right to t1ie use of the water for the purposes aforesaid is restricted to the lands or place of
use herein described.

WITNESS the signature of the State Engineer, affixed I

this 2th day of November ,1958.

....... ./P/Lffi;IS ..A• .. S1'J\i .Ll' 1 ..
State Engineer

Recorded in State Record of Water Right Certificates, Volume 17 , page 24479.

Ii
I
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1
STATE ENGINEER'S RECEIPT

STATE OF OREGON

.-.a.. (eel, 4,/,1722
au.. lobft...7°, 35.2co oat 2
Examination fees:

Surfoco wolor •••••••.••••••••• S, _

Ground water ~----

T,onsfer >-----
Miscellaneous fees:

Blueprinling 0
Copying □
Cerlilicolion . ~ ••••••••••0 S, _
Misc. Recording ••••••••O
Prolesl 0
Exlcnsion cl limo 0

Publication of notice S~().,S-
Quadrongle account s _
Adjudication fee s. _

Power license fee ..•........•... :0-----
------------- S, _

Hydroelectric license fee s. _
------------- s, _
------------- $, _

Water Well Construction:
_________Exam. s _

Certificate Recording fees:

All other.

--------------· s _

g272%5Pe. [l2
Trsf.0

$ _

s _
s _
s. _
S, _

5 _

_ Lic. S

31800
e »"K"



1
STATE ENGINEER'S RECEIPT

STATE OF OREGON

p

2720s _
s, _

9reg277
Pcr.O 1
Trsf.0

Examination fees:
Surface wa!er ,cs++····««....)
Ground waler :

Transfer .••.•••••••••••••••••• ~,/{, tr/)
Miscellaneous fees:

81ueprinling .•••••••••••0
Copying .••••••••••••••□
Certification .•••••••••••□ s _
Misc. Recording ••••.•••0
Protest ..••.••.••••••••0
Extension cl lime ••••.••0

Publication of notice s _
Quadrangle account s, _
Adjudication fee $ _

Power license fee ,_ _

------------- s _
Hydroelectric license fee $, _

Sol,m, O,o,,~?Z.,.-.e a.,
M.O .0 CheckfJ".'.:

------------- s _
Water Well Construction:

_________ Exam. s _
Certificate Recording fees:

_ Lic.

s _

All other.

-- ------------· s _



i
STATE ENGINEER'S RECEIPT

STATE OF OREGON

-.a..cc.el,/£/f72
Received from......J:J&==~~~~~--«=t{:.+-,,,1...&~. 4-,,tr.::~~~:.....::;_.:;;: _

,32 co.J o. cMes
Examination fees:

Surfoce waler S _

Ground waler ~----

Tronsfe, "-----

Miscellaneous fees:
Blueprinling D
Copying □
Cenilicolion D s _
Misc. Recording -0
Prolest D
Extension f time .......[]

Publication of notice s _
Quadrangle account s, _
Adjudication fee s, _

Power license fee S-----
------------- s _

Hydroelectric license fee s, _

------------- s, _
------------- s, _

Water Well Construction:
_________ Exam. $ _

r2974Pe. [lg
Trsf.ff

s _

$ _

S, _

s. _

---------- Lie. s _
Certificate Recording fees: /

----------------~~~---
All other.

-- ------------· s _

31802
INTERNATIONAL BUSINESS FORM •



I ' I
STATE ENGINEER'S RECEIPT

STATE OF OREGON

---------- Lie. s _

s _

S----.23ss _
s _

+9975Per.[B'
ts4.G

Examination fees:
Surface waler ••••••••••••••••• $ _

Ground waler ••••••••••••••••. :

Transfer •• • • •• • •• • •• • •••• •• • • • ,/ :{';@
Miscellaneous fees:

Blueprinling ••••••••••••0
Copying .••••••••••••••□
Certification .•••••••••••0 s _
Misc. RJ!cocding O
Pralost D
EXlension d time •••••••0

Publication of notice s _
Quadrangle account. s _
Adjudication fee s _
Power license fee S-----

------------- $ _

Hydroelectric license fee s _
------------- S-----

------------- S-----
WaterWell Construction:

_________ Exam. s _
Certificate Recording fees:

-.a.. Hut,le,4/2_..lc Zoe=
Cash□ M.0.O Checklia::

s _

All other.

--------------· s _

31798
INTERNATIONAL BUSINESS FORM



t • I 1
STATE ENGINEER'S RECEIPT

STATE OF OREGON

-.a..el,/fr
Received from-~~;;t::~:t4.,,o::,~r.::.·".1----'//~-1-td...J''"'"~i.:::,·==::..~~----

,342 Cash□ M.0.O Checkl1t::/.?1f.tfbCC-

Examination fees:
Surface waler S, _
G,ound wote, ••••••••••••••••• ,.._ _

+g,375es.>72
Trsf.0

s _

T,onsfer ._____ S _

Miscellaneous fees: s _
Blueprinting 0
Copying □
Certificalian 0 S, _
Misc. ~cording O
Pratesl 0
Extension ol lime 0

Publication of notice $, _

Quadrangle account s, _
Adjudication fee s _
Power license fee s, _

------------- S, _
Hydroelectric license fee s, _

------------- $, _

Water Wei I Construction:
_________ Exam. s _

Certificate Recording fees:
---------- Lic. S

All other.

.34

--------------· s _

31799



1, Su6G± w. Hn»on, w aCow tle Land Sa(es Cortact he?d by me on the

popenty known a Tax Lot 210 39S2019, Code 49-16, to be a34umed by

........ ---- ---·-----
. . ·-··---- ----

.. -· - - - ..- - -·-

. . -·- - --- - ·----
.... ·--------
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OBJECTION TO CHANGE IN PLACE
OF USE AND POINT OF DIVERSION

RECEIVE
JUL 21977

WATCI< RESOURCES DPT
SALE!,l, OR:cc:.

In the Matter of the Application )
)

of )
)

STUART V. HINSON, for approval in)
change of place and use and point)
of diversion of waters for Little)
Applegate River. )___________________ )

BEFORE THE STATE OF OREGON, WATER RESOURCES DEPARTMENT

Comes now, Everette J. Bostwick and Jimmie F. Bostwick,

husband and wife, and protests the applications of Stuart V.

Hinson as designated, Nos. 2745 and 2746, and which are for the

purpose of causing a change in the place of use and point of

diversion of water from Little Applegate River, as such change

in place of use and point of diversion are described in such

application.

The basis of this protest is as follows:

l. That in August, 1973, "Protestants" entered into a

written contract with Stuart V. Hinson for the purpose of pur

chasing certain real property of which approximately 6.2 acres

thereof is subject to the loss of use of water for and on account

of the terms of the application of Stuart V. Hinson. Thereafter,

Protestants paid for the real property subject to purchase and a

warranty deed conveying such premises unto Protestants was recorded

on October l3, 1975, as Instrument No. 75-13832, official records

of Jackson County, Oregon and a copy of such warranty deed is

marked Exhibit "A", attached hereto and by reference made a part

hereof.

2. That Protestants purchased the real property described

Objection -l

o- Pa 7-22-17
Re 3 2673
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1 in the deed which has been marked Exhibit "A" relying on the

2 fact that the same, in part, constituted pasture, and that the

3 6.2 acres heretofore described were entitled to the beneficial

4 application of water from the Little Applegate River under and

5 by virtue of a valid and existing water right and that Stuart V.

6 Hinson assured Protestants of the existence of such right and

7 their right to apply such water.

8 3. That Stuart V. Hinson is not the owner of the 6.2

9 acres of real property owned by Protestants and which are subject

10 to the application of Stuart V. Hinson to change a point of

11 diversion and place of use of such water and that until the

12 publicationof "Notice of Water Right Transfer" in the Medford

13 Mail Tribune, a paper of general circulation in Jackson County,

14 Oregon, Protestants had received no Notice from Stuart V. Hinson

15 of his intent to attempt to remove the water rights which he

16 had sold unto Protestants, and cause the same to once more be made

17 his own.

18

19

26

27

4. That in the event that the 6.2 acres of real property

owned by Protestants and described in the application of Stuart v.
Hinson should be removed and separated from the existing water

right authorizing the application of water thereto, then the use

of such acreage shall be greatly diminished as pasture.

5. That the applicant, Stuart V. Hinson, is without

legal right or authority to seek to cause Protestant's land to

be deprived of its beneficial water right and therefore diminish

its use for pasture purposes all with a substantial loss of

market value.

Objection -2



1 WHEREFORE, Protestants request that the application

2 of Stuart V. Hinson be denied insofar as the same shall cause a

3 change of use of water from any portion of Protestant's land

4 and that a formal hearing be held at which time protestants shall

5 have an opportunity to present their objections of record.

Subscribed and sworn to before me
t f July, 1977

or Oregon
12 My commission' expires:/y-.a'y{
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75-13832

Ci)
c7- dee

OARRAIJTY DEED

STUART V. HINSON, herein called Granter, conveys to EVERETT

J. BOSTICK and JI!IT FAE BOSTICK, husband and wife, all that

real property situated in Jackson County, State of Oregon, described

as:

A parcel of land in Section 19, Tm·mship 39 South,
Range 2 est, Willamette Meridian, Jackson County,
Oregon, more fully described as follows:

Commencing at the point of beginning, being the
Southeast corner of the Nortln·1est quarter of the
Southeast quarter of Section l9, Township 39
South, Range 2 West, Willamette Meridian, Jackson
County, Oregon; thence North 0°0) '21'' I:ast, 1337.11
feet, to the Northeast corner of said auarter-
quarter; thence North 0°16'53" East, along the East
line of the nest half of the Northeast quarter, 1329.18
feet, to an iron pin; thence South 89°59'32"-t·lest, 615.95
feet, to an iron pin; thence South 27°30'33" est, 606.83
feet, to an iron pin; thence South 9°45'39" East, 119.72
feet, to an iron pin; thence South 29°10'41" est, 328.63
feet, to an iron pin; thence South 38°40'53" est, 489.28
feet, to an iron pin; thence South 37°32'35" Fest, 504. 79
feet, to an iron pin on the Northerly right of way of the
County Road; thence along said road as follows: South 59°
23'50" East, 240.21 feet, to the beginning of a curve right
with a radius of 1175.92 feet; thence along said curve,
385.102 feet with a central angle of 18°45'50"; thence
continuing on said road line, South 40°38' East, 212.61 feet,
to the beginning of a curve left, havinq a radius of 924.93
feet; thence along said curve, 403.26 feet, with a central
angle of 24°58'50"; thence South 65°36'50" East, 421.90
feet, to the beginning of a curve left, having a radius
of 490.87 feet; thence along said curve, 302.85 feet, with
a central angle of 3 5 ° 2 0 1 58": thence North 0°09 '21 East,
38.25 feet, to the point of beginning.

EXCEPTING THEREFR0~,1 any portion heretofore conveyed to
Jackson County, Oregon, by corrected deeel recorded as
Document No. 72-07478, Official Records of Jackson County,
Oregon.

Subject to the usual printed stipulations and exceptions
set forth on a standard title insurance policy form and:

1. Easement for transnission and distribution of electricity,
granted the California Oregon Power Company, as set forth
in Vollil:le 371, Page 499, Jackson County, Oregon, Deed Records.

2. The effect of the herein described property being within
the boundaries of the Applegate Valley Irrigation District
organized pursuant to and with the powers vested in such
Irrigation District by virtue of the laws of the State of
Oregon, as proclaimed and declared by Proclamation of the

EXHIBIT "A"

I

I..

P7CE -l k.: ,ozre
253c «a« ,¢, k.2., t
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75-12822

County Court of the State of Oregon, for the County of
Josephine, recorded as Document No. 68-12013, Official
Records of Jackson County, Oregon.

3. A mortgage, including the terms and provisions thereof,
executed by Armin C. Richter and Ruth P. Richter, husband
and wife, to The First National Bank of Portland, a national
banking association, dated May 16, 1962, recorded May 17,
1962, in Volume 410, Page 405, Jackson County, Oregon,
Mortgage Records, given to secure payment of a note for
$80,000.00, with interest thereon (Affects additional
property).

4. Reservation to Granter, his heirs and assigns, the right
of way and right to use the existing road that runs
northwesterly over and across the above tract.

and covenant that Granter is the owner of the above described

property free of all other encumbrances and will warrant and

defend the same against all persons who may lawfully claim the

same, except as shown above.

The true and actual consideration for this transfer is

$17,500.00.

The foregoing recital of consideration is true as I verily

believe.

ors as.&7av ,,Z
-<z.<Zs

STUART V. HINSON

, 1973.

' .. ·- -

STATE OF OREGOH

county of Jackson

)
) ss.
)

Personally appeared the above named Stuart V. Hinson who is
known to me to be such individual and who acknowledged the
foregoing instrument to be his voluntary act and deed.

Before me:

JacksoP Couaty, Orego.n
Recorded

OFFICIAL RECORDS
g.' 3 o OCTl 31975/22- .M..

HARRY CHIPMAN

CE32%07Ee
P7GE -2

1otary Public for Oregon
My commission Expires: ?//-7?2

I
IJOANN DODGE

NOTARY PUBLIC - OREGON
Mr comm±sos tors <tt.2Z-·-- . ._ - .. ------ ·-~-



1 BEFORE THE STATE OF OREGON, WATER RESOURCES DEPARTMENT

2 In the Matter of the Application )
)

3 of )
)

4 STUART V. HINSON, for approval in)
change of place and use and point)

5 of diversion of waters for Little )
Applegate River. )

6 )

7 STATE OF OREGON

PROOF OF MAILING

I
a a

ss.
8 County of Jackson

9 I, Robert D. Heffernan, Jr., being first duly sworn

l0on oath say that I served the Objection to Change in Place of Use

11 and Point of Diversion, on Stuart V. Hinson, P. O. Box 579,

12 Jacksonville, OR 97530, and also on Mr. James E. Sexson, Director

Attorneys for Jimmie F. Bostwick
and Everette J. Bostwick

18

13 State of Oregon, Water Resources Department, Salem, OR 97310,

14by depositing copies thereof, in the United States mail at Medford,

lSoregon, on July 21, 1977. I further state that said copies were

16 enclosed in envelopes, addressed as indicated above, with postage

17 thereon prepaid for certified mail.

$2.$2.£

26

27



ROET D.HEFFERNAN,JR.
WILLIAM H. FOWLER

HEFFERNAN & FOWLER
ATTORNEYS AT LAW

705 WEST TENTH STREET

• O. Ox 1746

MEDFORD, OREGON 97SOI

July 27, 1977

AREA COOC 503

TELEPHONE 779-4075

ATER? EECUCES 'PT
,L.. _c

Mr. Jim Carver
State of Oregon
Water Resources Department
Salem, 0R 97310

Re: Stuart V. Hinson
Application Nos. 2745 and 2746 (Objections)

Dear Mr. Carver:

As requested in your telephone call of earlier
this week, we have enclosed Affidavit of Mailing.

RDH:cc
Enclosure



ROBERT 0, HEF'F'ERNAN, JR.
WILLIAM H, FOWLER

_ .... , r , • >

HEFFERNAN & FOWLER
ATTORNEYS AT LAW

705 WEST TENTH STR EET

P. o. eox 1746

MEDFORD, OREGON 97501

July 21, 1977

ARCA COOC S03
TELEPHONE 779-4075

Mr. James E. Sexson, Director
State of Oregon
Water Resources Department
Salem, OR 97310

RECEIVED
JUL221977

WATER RESOURCES DEPT
SALEM, OREGON

Re: Stuart V. Hinson
Application Nos. 2745 and 2746 (Objections)

Dear Mr. Sexson:

Enclosed is an executed copy of the objections of
Everette J. Bostwick and Jimmie F. Bostwick to the applications
Nos. 2745 and 2746 of Stuart V. Hinson. As you will notice, we
have likewise enclosed a check in the amount of $10.00 repre
senting the filing fee.

JR. f.
RDH:cc
Enclosure
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1 BEFORE THE WATER RESOURCES BOARD OF THE STATE OF OREGON

2 In the Natter of Application )
)

3 for Approval of Changes of ) Objections
)

4 Use and Diversion from the )
)

5 Little Applegate River )

48¢

COME NO GLEN F. EGNER and HELEN A. EGNER and RALPII

RICIIARDS and JUNE RICHARDS and object to the proposed transfer of

use and diversion under the application by STUART V. HINSON with

respect to the waters of the Little Applegate River upon the

following grounds:

l. Such proposed changes will have an adverse affect upon

the Objectors.

2. The Applicant is not the present owner of the propertie_

affected.

3. The Application for Transfer is not timely filed with

respect to sales of property by the Applicant which are

appurtenant to the water rights.

Dated this :;/fL day o<t 1977 ..,r ~~),U.l~"V

By COTTLE G IOSER of the attorney
for Objectors

6

7

8

9

10
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COTTLE & HOWSER
607 SISKIYOU BOULEVARD

00x 627

ASHLAND. OR. 97520
(503) 482-2621

7-2-2)
CG a792
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011977

WATER RESOURCES DPT
S:.L, O:EGON

VERIFICATION

. .

STATE OF OREGON, County ol
I, .

ss.
being tirst duly sworn, sy that I am the

arid thnt the lore(!nir1/I
.. is true as I verily believe.

Subscribed and sworn to before mo .. .. · ,19 .

NOTARIAL
SEAL Notary Public tor Oregon.

My Commission expires ...
CERTIFICATE -TRUE COPY -WELL FOUNDED IN LAW

I hereby cortily (hat tho torciJoiniJ copy of .....
tho original. That tho said .

Dated . . , /9·--·····.

. is a correct copy ol
. . in my opinion ia ll'OII founded ill /nll',

01 Atforneys for
ACCEPTANCE OF SERVICE

Due service ol rho within , . . . .. . .. .. is horoby accepted in
County, Stalo ol , on , 19 , by recuivind a duly certified copy thereot.

01 Atforneys tor ........
CERTIFICATES OF SERVICE

PERSONAL
I certify that on , 19 , I served tho within - .

attorney of record for tho.....
..................................... on _ ..

. . . . by personally delivering to him a correct copy thereof.

01 Attorneys tor

AT OFFICE
I certify Lh81 0,1 , 19 , I served tho within .

....................................................on

attorney ot record tor rho ... , during his absence from his ol/ico by leaving a correct copy thereol with
his clerk therein, or with a person havinil charge thereof, at............. .. .. , Ore/Jon.

Of Atforneys tor •, ..

. Orc{!nn,
by U. S. Mail.

.177.o.
eposited in the poste·ce t
y was mailed, ther is, e

·

01 Allorney11 /or

onStuart V. Hinson

COTTLE, HO SER . & H.AMeT.ON..
607 Siskiyou Blvd.
P.O. Box 627
Ashland, OR 97520
(503) 482-2621

ATTOltNEV"S NAME,ADDRESS ANO TELEPHONE NUDER

on said day.
Dated

to sid trornev(s)
a correct copy thntJol, ccrtifiad by me as $UCh, contninod inn sea/c!d env ope, with postue paid, ndcirruud to said nttorntJy(s) nl hi~ ur 1/u•ir
regular ottice address, to-wit: P.O. Box 579, Jacksonv OR 9 7 5 30

on
attorney(s) tor

MAILING
I hereby certify that I r;erved the forogoing

BACKING SHEET NOTE: S,•e ORS 16.700(2). lf the cn1,y of the ,1,.rumcnt num,·•I in
the nbovo certifiente of mailing was miled to n nddres other thn the
attorney's "reulr office nddress," delete, by lining ont, the wor«l»
"regular office address, to.wit:", nd state the address to which the
document was mailed and the reason therefor.

fOM Mo. 10'/- rsvrs nrss ta ruts»u, cr
II"

rot Ab, On 3t134
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RICHARD C.COTTLE
THOMAS CC.HOWSER

RONALD K.CUE

W.H. lampton III

DTTLE & HWER
ATTORNEYS AT LAW

60? SISKIYOU BOULEVARD
. O.Ox 627

ASHLAND, OREGON 97520

July 20, 1977

AREA CODE 503
TeLPHONE 482-2621

)State Water Master
Water Resources Department
Salen, Oregon 97310

RE: Wegner and Richards
Our File 5551

Dear Sir:

Please find enclosed herewith an original copy of Objections.
Please file it accordingly. You will also find enclosed $10
filing fee.

Sincerely yours,

qTLE, HOWS~A~ IPTON

Thomas C. Howser

TCI-I/s c
Enclosures



RICHARD C.COTTLE
THOMAS C.HOWSER

RONALD K.CUE

COTTLE & HOWSER
ATTORNEYS AT LAW

607 SISKIYOU BOULEVARD
P.o. eox 627

ASHLAND, OREGON 97520

July 25, 1977

AREA COE 503
TELEPHONE 482-262l

I •

State Water Master
Water Resources Department
Salem, Oregon 97310

Re: Wegner & Richards
Our file: 5551

Dear Sir;

Enclosed is our check number 4757 in the amount of $10.00
for the filing fee in the above matter. We understand
that you will return the unsigned check we sent to you in
error on July 20.

Sincerely yours,

COTTLE, HOWSER G HAMPTON

Barbara A. Frings
Secretary to Thomas C. Howser

TCH/bf
Encl:



RECEIVED
JUL2 1 1977

COTTLE AND HOWSER
ATTORNEYS AT LAW

P. 0. BOX 627. 607 SISKIYOU BLVD.
ASHLAND. OREGON 97520

4753

July 2 0 197 7 24-12/1230

s 10.00
WATER RESOURCES DEPT.
P},$Alt. OREGONater Resources Dept.

Ten dollars and no/100******************************************
______________________________________DOLLARS

g FIRST NATIONAL BANK
OF OREGON
ASHLAND BRANCH • ASHLAND

Wagner & Richards

ora#oat



ROBERT • HEFFERNAN,JR.
WILLIAM H, FOWLER

FRANK R.ALLEY, III

' -- • I

HEFFERNAN & FOWLER
ATTORNEYS AT LAW

70S WEST TENTH STREET

p, O. Box 1746

MEDFORD, OREGON 97501

June 11, 1980

AREA coot 503
TELEPHONE 779-4075

Mr. James Carver, Jr.
Engineer
Water Resources Department
555 13th Street N.E.
Salem, Oregon 97310

Re: Stewart V. Hinson (Bostwick)
Your File No.s T-2745 and 2746

Dear Mr. Carver:

In regard to the hearings which have been set in Medford ,
on June 27, 1980 in connection with these applications, would
you please furnish us with copies of Mr. Hinson's original
applications and any amendments thereto. I presume the appli
cations bear a stamp indicating the date on which they were
filed. However, if there is a separate record of the filing
dates, will you also please furnish us with this information.

Any charges for copies shall be promptly paid and if you
should have any questions, would you please call me.

Thank you for your assistance.

ROBERT D. HEFFERNAN, JR.

RDH/p

!

',.



< -·

COTTLE, HOWSER & CUE

- (

ATTORNEYS AT LAW

607 SISKIYOU BOUL.EVARO POST OFFICE OX 627

RICI-CARO C. COTTLE
THOMAS C.HOWSER
RONALD K.CUE

GREGORY A.PARKER
ASHLAND, OREGON 97520

(so3) 4ez-26z

April 9, 1980 ~

Mr. James E. Sexson
Director
Water Resources Department
Mill Creek Office Park
555 13th Street NE
Salem 0R 97310

'7Z 6SOURCES UEPT
SL54, OREGON

Re: Hinson/Wagner/Richards
Our file: 5551
Your files: T-2745,T-2746

(
I
',,.

Dear Mr. Sexson:

Purusant to your letter of February 7th, Mr. Hammack, Mr.
Heffernan and myself have agreed to hold June 27, 1980 clear
on our calendars. If it is possible, we would appreciate
having the hearing in the Hinson matter reset on that day.

Please notify our office, if this can conveniently be arranged.

Sincerely yours,

TCH/bf
cc: Robert Heffernan

Larry Hammack

;? HOWSER &

la
Thomas C. Howser

CUE
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BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN THE MATTER OF THE APPLICATIONS )
OF STUART V. HINSON FOR APPROVAL OF)
CHANGES IN PLACE OF USE & POINT OF )
DIVERSION OF WATER FROM LITTLE )
APPLEGATE RIVER )

NOTICE OF
POSTPONEMENT
OF HEARING

TO: Stuart V. Hinson
c/o Larry C. Hammack
Haviland, deSchweinitz,

Stark and Hammack
221 West Main Street
Medford, Oregon 97501

Everett J. G Jimmie F. Bostwick
c/o Robert D. Heffernan, Jr.
Heffernan G Fowler
P.O. Box 1746
Medford, Oregon 97501

Glen F. G Helen A. Wegner
and Ralph G June Richards

c/o Thomas C. Howser
Cottle, Howser & Hampton
P .0. Box 627
Ashland, Oregon 97520

David C. Hendrix
Watermaster, District 13
Jackson County Courthouse
Medford, Oregon 97501

J

Notice is given hereby that the concurrent hearings in the matters of
water right transfer applications Nos. 2745 and 2746, in the name of Stuart V.
Hinson, for approval of changes in place of use and point of diversion of water
under rights described by the certificates recorded at page 24479, Volume 17 and
page 38773, Volume 30, State Record of Water Right Certificates, as set forth in
the notice published in the Medford Mail Tribune newspaper in the issues of June
10, 17 and 24, 1977, and protests in the names of Everette J. Bostwick and Jimmie
F. Bostwick, and in the names of Glen F. Wegner, Helen A. Wegner, Ralph Richards
and June Richards against approval of said applications, scheduled to be held
before the Water Resources Director in Medford, Oregon on Tuesday, April 8, 1980,
ARE POSTPONED TO A NEW DATE TO BE DETERMINED.

Dated at Salem, Oregon this 7th day of March, 1980.

Sexson
Director..

CERTIFIED MAIL, RRR
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VICTOR ATIYEH
COVE»

Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

February 7, 198O

Thomas C. Howser
Cottle, Howser & Cue
P.O. Box 627
Ashland, Oregon 9752O

RE: Files Nos. T-2745, T-2746
Your File No. 5551

Dear Mr. Howser:

PHONE 378-3066

J.,.

The resetting of the date for hearing in the Hinson
matter has been delayed pending your confirmation of the
tentative date of May 29, 1980, or such other date as you
work out with counsel as discussed between you and Mr. Carver
by telephone following receipt of your letter of December 19,
1979.

It was Mr. Carver's understanding that you intended
to contact Mr. Hammack and Mr. Heffernan to arrange a suit
able date. If this was a misunderstanding on our part, please
accept my apology.

In any event, the hearing will not be held on April 8
as another matter has been set for that date.sass·, y

1ca
Sexson

Director

JES/JC:1cj



COTTLE, HOWSER, HAMPTON & CUE

ATTORNEYS AT LAW

607 SISKIYOU 60ULE:VARD POST OFFICE: ox 627

ASHLAND, OREGON 97520

(so3) 4sz-26z

January 31, 1980

RICHARD C. COTTLE
THOMAS C.HOWSER
W.H.HAMPTON m
RONALD K.CUE

James E. Sexson, Director
Water Resources Department
555 13th St., N.E.
Salem, Oregon 97310

Re: Hinson transfer applications
Our File No. 5551
Your File No. T-2745 and T-2746

Dear Mr. Sexson:

I note in reviewing my file that I have not received
any definite reset on the hearing in connection with the
above matter. I received a phone call from your office
and from Dave Hendrix about having it reset, but so far,
I have been unable to determine whether it in fact has been
reset. Could you please let me know where this stands so
that I can plan accordingly? I still have the case set
on April 8, 1980 that I referred to in my letter of December
19, 1979, and it looks as though it will be tried.

Sincerely yours,

COTTLE, HOISER & CUE

1..
Thomas C. Howser

TCH:fp
cc: Bob Heffernan

Larry Hammack
Dave Hendrix

t,.



COTTLE, HOWSER & CUE

ATTORNEYS AT LAW

607 SISKIYOU BOULEVARO POST OFFICE BOX 627

RICHARD C.COTTLE
THOMAS C. HOWSER
RONALO K.CUE

ASHLAND, OREGON 97520

(so3) 4sz-a62

December 19, 1979

James E. Sexson, Director
Water Resources Department
555 13th St NE
Salem, OR 97310

Re: Hinson transfer applications
Our File No. 5551
Your File No. T-2745 and T-2746

Dear Mr. Sexson:

CE;EDU
1,11979.: ·2ir

ATER RESOURCES DEPT
5A:E:, CRGC:

I have received your letter setting the hearing in the above
matter at 9:30 a.m., April 8, 1980. I presently have set on
that date the case of Thomas J. Parker and Associates v Kathy
Wolfe, a 1977 case which has been continued a number of times
for various reasons. I can't guarantee that the case will go
to trial then, but if it does it will be impossible for me to
attend the hearing set on that date. Unfortunately, no one
else in my office is familiar with the file and it would be a
real disadvantage to my clients to have to break in another
lawyer in my office or elsewhere.

Would you treat this letter as a request to reset the hearing?
I currently have trials on April 3 and 4, April 8-10, April 16,
and must be out of town to a Board of Governors' meeting from
April 24-27. In May, I have trials on May 1 and 2, 6 and 7,
15 and 28.

If perhaps some convenient and available date was agreed upon
that would not conflict with those times, we could have another
setting.

Sincerely yours,

COTTLE, HOWSER & CUE no-./

Thomas C. Howser

TCH:ch

cc: Bob Heffernan
cc: Larry Hammack
cc: Glen F. and Helen A. Wegner
cc: Ralph and June Richards
cc: Mr. Dave Willard
cc: Mr. Dave Hendrix



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN THE MATTER OF THE APPLICATIONS)
OF STUART V. HINSON FOR APPROVAL )
OF CHANGES IN PLACE OF USE G POINT)
OF DIVERSION OF WATER FROM LITTLE )
APPLEGATE RIVER )

FIRST AMENDED
NOTICE OF
HEARING

TO: Stuart V. Hinson
*c/o Larry C. Hammack
Haviland, deSchweinitz,

Stark and Hammack
221 West Main Street
Medford, Oregon 97501

Everett J. & Jimmie F. Bostwick
*c/o Robert D. Heffernan, Jr.
Heffernan G Fowler
P.O. Box 1746
Medford, Oregon 97501

Glen F. G Helen A. Wegner
and Ralph & June Richards

c/o Thomas C. Howser
Cottle, Howser Hampton
P.O. Box 627
Ashland, Oregon 97520

David C. Hendrix
Watermaster, District 13
Jackson County Courthouse
Medford, Oregon 97501

J

Notice is given hereby that concurrent hearings in the matters of
water right transfer applications Nos. 2745 and 2746, in the name of Stuart V.
Hinson, for approval of changes in place of use and point of diversion of water
under rights described by the certificates recorded at page 24479, Volume 17 and
page 38773, Volume 30, State Record of Water Right Certificates, as set forth in
the notice published in the Medford Mail Tribune newspaper in the issues of June
10, 17 and 24, 1977, and protests in the names of Everett J. Bostwick and Jimmie
F. Bostwick, and in the names of Glen F. Wegner, Helen A. Wegner, Ralph Richards
and June Richards against approval of said applications, have been rescheduled
to be held before the Water Resources Director in the Auditorium of the Jackson
County Courthouse in Medford, Oregon, commencing at 9: 30 a.m. on Tuesday, April
8, 1980.

All interested parties should appear at the above named time and place
to submit evidence for or against approval of the above described applications.

Dated at Salem, Oregon this 6th day of December, 1979.

Director -
CERTIFIED MAIL, RRR
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378-3066

November 2, 1979

LARRY C HAMMACK
DESCHWEINITZ & HAMMACK
ATTORNEYS AT LA
221 WEST MAIN STREET
MEDFORD OR 97501

THOMAS C HOSER
COTTLE HOWSER & CUE
ATTORNEYS AT LAW
607 SISKIYOU BOULEVARD
PO BOX 627
ASHLAND OR 97520

RE: Files No. T-2745 and T. 2746

ROBERT D HEFFERNAN
HEFFERNAN & FOWLER
ATTORNEYS AT LA
705 WEST TENTH STREET
PO BOX 1746
MEDFORD OR 97501

Gentlemen:

We have Mr. Howser's letter of October 15th, Mr. Hammack's
letter of October 18th, and Mr. Heffernan's letter of October 25th,
all in regard to pending water right transfer applications No. 2745
and No. 2746, in the name of Stuart V. Hinson, and protests against
approval of the applications.

If the three of you will agree on a date for hearing on
the matters, at Medford, we will try to accomodate that date. All
other considerations being equal, it would be more convenient for
us if the hearing were on a Wednesday or Thursday. Our hearing
calendar is pretty well filled up through February.

Sincerely,

James I. Carver, Jr.
Engineer

JWC:jfv
cc: Del Sparks, Watermaster, District 17



October 30, 1979

221 WEST MAIN STREET

MEDFORD, OREGON 97501
ALLAN B. o«SCHWEINITZ

LARRY C. HAMMACK

• DESCHWEINITZ.
ATTORNEYS AT LAW

& HAMMACK

AREA CODE 503

TELEPHONE

779-2133

0,- 11979
WATES EOURCES DEPT

SL±A1, O8GO:J

Mr. James WW. Carver, Jr.
Water Resources Department
555 13th Street N.E.
Salem, Oregon 97310

'Re: Hinson transfer applications
T-2745 and 7-2746

j

Dear Mr. Carver:

I have not been able to get a hold of Tom Howser but, pursuant
to our last conversation, as far as I am concerned, you can set
this matter for any time during March or April other than a
Monday or a Friday. I believe that you indicated that those
dates would not be preferable to you and that being the case,
let's set it for Tuesday through Thursday and I am sure, with
this much advance notice there won't be a problem.

Very truly yours,

deSCHWEINITZ & HA, ·ACK

I

rr C. mma

LCH/br



ROBERT D. HEFFERNAN.JR.
WILLIAM H. FOWLER

FRANK R.ALLEY, III

HEFFERNAN & FOWLER
ArroEYs Ar ow WATER RESOURCES DEPT, coos so

705 WEST TENTH STREET SALEM, OREGON TELE:PHONE n9•407S
P. 0. BOX 1746

MEDFORD, OREGON 97501

October 25, 1979

OCT 2 91979

Mr. James W. Carver, Jr.
Water Resources Department
555 13th Street N.E.
Salem, Oregon 97310

Re: Hinson transfer applications
T-2745 and T-2746

Dear Mr. Carver:

We have reviewed Mr. Thomas C. Howser' s letter to
you of October 15, 1979, and generally concur with his state
ments.

At the time of a hearing in this matter, Mr. Bostwick
shall present evidence that he purchased his property from Mr.
Hinson as irrigated land and since such time has made a bene
ficial use of the attendant water rights. This "use" has included
the rental of the irrigated pasture to Mr. Hinson for grazing
purposes.

After conferring with Mr. Howser we anticipate that
it shall be appropriate to file an amended or supplemental
protest.

ii#.
ROBERT D. HEFFERNAN, JR. t

RDH : cah

cc: Larry Hammack
Thomas Howser

I
-'



DESCHWEINITZ.
ATTORNEYS AT LAW

007 191979
A4TEE 1SOURCES DEPT

& HAMMACK SALEM, OREGON
AREA CODE 503

ALLAN • SCHWEINITZ

LARRY C. HAMMACK

221 WEST MAIN STREET

MEDFORD, OREGON 9750l

October 18, 1979

TELEPHONE

779-2133

Mr. James W. Carver, Jr.
Water Resources Department
555 13th St. N.E.
Salem, Oregon 97310

Re: Hinson transfer application #T-2745 and T-2746

Dear Mr. Carver:

I am in receipt of a letter of October 15, 1979, from Tom
Howser.

On behalf of Mr. Hinson, I would appreciate it if you would
set a time so we can have this matter heard and decided.

In response to the last paragraph on page one of Mr. Hawser's
letter, please be advised that this matter has been pending
and has been filed in a timely manner. I know of no legal
doctrines which apply which would prevent this matter from
proceeding.

In further reply to Mr. Hawser's letter, the information my
file reveals that at the time of any sales of property by
Mr. Hinson, the water rights were clearly set forth on the
agreements and the parties purchasing the property were ad
vised prior to their purchase, that the water rights to their
property were in fact, those rights which Mr. Hinson is now
attempting to obtain the transfers. In the event any of these
parties subsequently sold, it would appear to me that it would
be encumbant upon them to advise their prospective purchasers.
Their failure to do so would not involve Mr. Hinson or affect
his rights.

Very truly yours,

,-Hae_
Larr(_/-. Hammack ~

LCH/br

(
I,,
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ATTORNEYS AT LAW

6O7 SI5K1YOU BOULEVARD

0072:1979
g:-ER KLsUCES Dgo .core¥rl- ·-.+ C'} roAs c.+owsn

POST OFFICE OX G2-+w, us. RONALD K.CUE

COTTLE, HOWSER & CUE

ASHLAND, OREGON 97520

(so3) 4sz-262

October 15, 1979

Mr. James W. Carver, Jr.
Water Resources Department
555 13th St NE
Salem, OR 97310

Re: Hinson transfer applications #T-2745 and T-2746
Our File No. 5551

Dear Mr. Carver:

I am in receipt of a copy of your letter of September 19,
1979 as well as your prior letter of August 22, 1979. I must
say that I disagree with your position that changes in ownership
since the initial filing of the application are not relevant to
the issue. They seem to me to be highly relevant for the reason
that part of the property which Mr. Hinson desired to transfer
rights to and from are no longer owned by him and the owners of
those properties, to whom the rights passed at the time the sale
was made, would have to be joined as parties if that proceeding
is to take place and their consent would have to be obtained.
Unless Mr. Hinson made a full disclosure at the time of the sales
that there would be changes, it appears to me there would be a
substantial question as to the extent to which the Water Resources
Department can, in effect, change the contractual relationship
of these various parties.

I believe you've also received a letter from Mr. Wegner
dated September 17, 1979, to which your letter of September 19,
1979 was a response, I am representing, in addition to Mr.
Richards and Mr. Wegner, a Mr. David Willard who had not previously
submitted a protest.

I wonder if there isn't some serious problem with this pro
ceeding due to the serious delay of time which has been occasioned

continued .......•...
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Mr. Carver
Water Resources Department
October 15, 1979
Page two (2)

-------------------------

solely by Mr. Hinson's inaction. If the equitable doctrine of
laches does not apply it appears to me that the statute of
limitations relative to transactions relating to contracts
would apply, and since that is a 6-year statute, the proceeding
could not go ahead.

We will be filing an amended protest in the near future
raising some of these other issues and identifying all of the
parties.

Sincerely yours,

j

~HOWSER &

\> =
Thomas C. Howser

TCH: ch

cc: Mr. Larry C. Hammack
Mr. Robert D. Heffernan
Mr. David C. Hendrix
Mr. Glen F. egner
Mr. Ralph Richards
Mr. Dave Willard

COTTLE. HOWSER. HAMPTON & CUE
607 SISKIYOU BOULE:VAFIO

P.O.BOX 627
ASHLAND. OREGON 97520

CUE



Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310 PHONE 578-3066

September 19, 1979

Glen F. Wegner
4025 Little Applegate Road
Jacksonville, Oregon 97530

RE: Files Nos. T-2745, T-2746

Dear Mr. Wegner:

We have your letter of September 17, 1979, in behalf of yourself
and others, in regard to water right transfer applications Nos. 2745 and
2746, in the name of Stuart V. Hinson.

Our records show that Mr. and Mrs. Glen F. Wegner and Mrs. and
Mrs. Ralph J. Richards are parties to a protest filed through Thomas C.
Howser of the firm of Cottle, Howser and Hampton, Attorneys at Law,
against approval of the subject applications.

The records also show that Everette J. and Jimmie F. Bostwick
are parties to a protest filed through Robert D. Heffernan of the firm
of Heffernan and Fowler, Attorneys at Law, against approval of the
subject applications.

Enclosed is a copy of our letter of August 22, 1979, to the
above named attorneys and also to Larry C. Hammack of the firm of Haviland,
deSchweinitz, Stark and Hammack, Attorneys at Law, attorney for the
applicant, Stuart Hinson, in regard to the subject applications and the
protests against them. ·

You may wish to discuss the matter with your attorney, as to
the courses of action open to you.

Sincerely,

James I. Carver, Jr.
Engineer

JC: 1cj
cc: Larry C. Hammack, Attorney

Robert D. Heffernan, Attorney
Thomas C. Howser, Attorney
David C. Hendrix, Waterrnaster



I •

Mr. James E. Sexson, Director
State Water Resource Department
Mill Creek Office Park
555 13th Street, N.E.
Saler, Oreon 97310

,-'

025 Little Applegate Road
Jaclcsonville, Oregon 97530
September 17, 1979

RECEIVED
SEP 181979

WATER RESOURCES DEPT
SALEM, OREGON

Re: Wepner, Richards, Willard, Bostwick,
and Huffman. File # 555l

Dear Mr. Sexson:

It has been brou~ht to our attention that the water transfer
ap~lication by Stuart V. Hinson, Nos. 27l45 and 2746, is being
considered by your department.

The following people who have purchased land from Mr. Hinson
would be adversely affected by the transfer and object to any
transfer of water rights: Everett--Bostwic1<, David Willard,
Merle Huffman, Ralph Richards, and Glen Wegner.

Those property owners listed above constitute the only people
affected, and would be seriously affected by the proposed
transfer. All have beef cattle usin the irripated pastures.

As leal owners of the water riohts on our properties, we
cannot understand how these riehts could be taken from us
without our consent.

If there are documents being filed we would apnreciate copies,
and if there is a hearing scheduled, we would want to be
notified.

Please send correspondence to the following:

Mr. Everett Bostwick
659 Stage Road South, Medford, Oregon 97501

Mr. David Willard
055 Little Applegate Road, Jacksonville, Oregon 97530

Mr. Ralph Richards
4025 Little Applegate Road, Jacksonville, Oregon 97530

Mr. Merle Huffman
l15 Iittle Applegate Road, Jacksonville, Oregon 97530

Mr. Cler Wener
l025 Ii+tle Applegate Road, Jacsonville, Oreons·97530

!
!
I

a



RO9ET W. SRAU
Ow#at

I •

Water Resources Department
MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

I· .

PHONE 378-3066

August 22, 1979

Larry C. Hammack
Haviland, deSchweinitz, Stark & Hammack
221 est Main Street
Medford, Oregon 97501

Robert D. lleffernan
Heffernan G Fowler
P.O. Box 1746
Medford, Oregon 97501

Thomas C. Howser
Cottle, Howser Fr Hampton
P.O. Box 627
Ashland, Oregon 97520

j
RE: Stuart Hinson Transer Applications Nos. 2745, 2746

Gentlemen:

e have l'-lr. Hammack' s letter of August 17, 1979, in reference to water
right transfer applications Nos. 2745 and 2746 in the name of Stuart Hinson and
the protest by 11r. and Mrs. Glen F. \'!agncr and Mr. and Mrs. Ralph J. Richards
and the protest by Mr. and Mrs. Everette J. Bostwick, requesting that the matter
be set for hearing before the later Resources Director. If you gentlemen will
agree to a date sometime after the first of October, 1979, we will attempt to
accommodate that date and make the necessary arrangements for a hearing in the
Jackson County Courthouse in Medford, to take testimony on the question of
injury to other water rights that would result from the proposed changes in
place of use and point of diversion of water from Little Applegate River.

After having had opportnnity to carefully review the fi1es, I believe
the following comment should be noted: It is doubtful that the Water Resources
Director could deny the applications on the basis of portions of the lands to
which the subject water rights are appurtenant having changed ownership sub-
sequent to the applications having been filed as public records. In vie of
this, it may be that part of the issues could be resolved by stipulation.

Sincerely,

James • Carver, Jr.
Engineer

JC:1cj
cc: David C. Henurix, \fatermaster



PAUL. W. HAVILAND

ALLAN B. cc.SCHWEINITZ

RICHARDO A. STARK

LARRY C, HAMMACK

•· .

HAVILAND, DESCHWEINITZ. STARK & HAMMACK
ATTORNEYS AT LAW

2.21 WEST MAIN STREET

MEDFORD, OREGON 97501

August 17, 1979

t
' . ,:

•• ii,. i -'

TE. !£CU:CS PT..±E.3, 0!:€N
ARCA COOE 503

TELEPHOl'IE 779•2311

Mr. James W. Carver, Jr.
Water Resources Department
Mill Creek Office Park
555 13th Street N. E.
Salem, Oregon 97310

Re: Transfers 2745 and 2746

Dear Mr. Carver:

Will you please schedule a hearing within 60 days
or as soon thereafter as is possible, concerning these
transfers which have been applied for by my client, Stuart
Hinson.

The matter is apparently not going to be resolved with
out a hearing.

If you have any questions, please contact me.

Very truly yours,

HAVILAND, deSCHWEINITZ, STARK & HAMMACK

%l..e• c«scare
LCH/br

cc: D. Hendericks
Medford Water Master

I
)



PAUL W. HAVILAND

ALLAN B. o,SCHWEINITZ

RICHARD A. STARK

LARRY C. HAMMACK

..

HAVILAND, DESCHWEINITZ. STARK & HAMMACK
ATTORNEYS AT LAW

221 WEST MAIN STREET

MEDFORD, 0REGON $7501

March 28, 1979

AREA COE 503

TELEPHONE 779-231I

Mr. James W. Carver, Jr.
Water Resources Department
Mill Creek Office Park
555 13th Street N.E.
Salem, OR 97310

Re: Stuart Hinson

Dear Mr. Carver:

RECEIVE
MAR 2 9 1979

WATER RESOURCES DEPT.
SALEM, OREGON

As you recall, I wrote to you on February 2, 1979
concerning transfers2745 and 2746 for Stuart Hinson. At
that time, you called me back and referred me to attorney
Tom Howser who is representing the parties opposing the
transfer.

Please be advised that I will meet with Mr. Howser
shortly and if we cannot resolve the matter, I will write
you informally and ask that a hearing be scheduled.

If this does not meet with your approval, please
advise immediately.

Very truly yours,

HAVILAND, deSCHWEINITZ, STARK & HAMMACK

#e2..AZ • iaeci

LCH: gk



PAUL W. HAVILAND

ALLAN B. SCHWEINTZ

RICHARD A. STARK

LARRY C. HAMMACK

HAVILAND. DESCHWE!N!TZ. STARK & HAMMACK
ATTORNEYS AT LAW

221 WEST MAIN STREET

MEDFORD, OREGON 97501

February 2, 1979

AREA CODE SD3

TELEPHONE 779 • 2311

Mr. James W. Carver, Jr.
Water Resources Department
Mill Creek Office Park
555 13th Street N.E.
Salem, OR 97310

Re: Stuart Hinson

Dear Mr. Carver:

RECEIVED
FEB 6I979

WATER RESOURcg
st.u. oa,"PT.

Please be advised that this office is representing
Stuart Hinson regarding Transfers 2745 and 2746, which I
understand were filed in 1977.

It is my understanding that the original hearing
was postponed. It is also my understanding that Mr. Hinson
now wants to follow through with these hearings and I would
appreciate it if you would address all correspondence re
garding the same to me.

Very truly yours,

HAVILAND, deSCHWEINITZ, STARK & HAMMACK

LCH: gk

Tm Hor0€r ;u3 al pc:cilie, }ta>is !a+e ,
.J



378-3066

T-2745, T-2746

7 September 1977

Thomas C. Howser
Cottle, Howser & Hampton
P.0. Box 627
Ashland, Oregon 97520

Dear Mr. Howser:

We have your letter of September 2, 1977 1n behalf of
your clients, Mr. and Mrs. Ralph J. Richards and Mr. and Mrs.
Glen F. Wegner, regarding transfer applications Nos. 2745 and
2746, in _the name of Stuart V. Hinson.

It would be necessary to dispose of the protests
·prior to any action on the applications.

In the event the pending, protested applications are
withdrawn and new applications are filed at· a later date,
you will be notified.

Sincerely,

James W. Carver, Jr.
Engineer

JWC: lcj

j
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COTTLE, HOWSER & HAMPTON

J
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ATTORNEYS AT LAW

607 SISKIYOU BOULEVARD POST Of"FICE BOX 627

RICHARD C.COTTLE
THOMAS C.HOWSER
W.H, HAMPTON III

ASHLAND, OREGON 97520

(so3) ·e2-262

September 2, 1977

RONALD K.CUE

2.,+3;;
id is ? .: ii:

. •• I• 7-
-· ii} ?

James • Carver, Jr.
Engineer
State Water Resources Dent.
Mill Creek Office Park
555 15th Street, N.E.
Salem, 0R 97310

RE: Yegner and Richards
Water rights
Our File 5551

Dear Mr. Carver:

Mr. and Mrs. Ralph J. Richards and Mr. and Mrs. Glen F.
Wegner have requested that their position as objectors
be clearly noted in the file in the above matter, and
that in the event that the application is revived, or
that a new application is filed that they actually be
notified. The process of publication in the newspaper
may be within the statutory requirements, but it does
not give much likelihood of giving actual notice to
people who are involved. Therefore, they request that
they be actually indicated as desiring copies of all doc
uments that may be filed in the future.

Sincerely yours,

COTTLE, HOWSER & HAMPTON

<-!-..
Thomas C. Howser

TCII/sc
cc: Mr. and Mrs. Richards

Mr. and M.rs. Wegner
Mr. Robert Heffernan, Jr.
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378-3066

10 August 1977

Stuart V. Hinson
Route 2, Box 25
Jacksonville, Oregon 97530

Dear Mr. Hinson:

Enclosed is our check No, Il,25 in the amount of $34. 34
refunding excess pay.ent of fees.

Sincerely,

James W. Carver, Jr. ·
Engineer

JWC:lcj
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10 August 1977

Ma11 Tribune Coapny
P.O. Box 1108
Medford, Ore;on 97501

Gentlemnen:

Enclosed is our check No., 1426 in the amount of $46. 66
in payment of your statement of June 24, 1977.

Please receipt the enclosed statement and return it to
this office.

Sincerely,

James • Carver, Jr.
Engineer · .

.me: lcj

I

378-3066

,I

j



JOHN E.FERRIS

JOINE. FERRIS. PROFESSIONALCORPORATION
ATTORNEY AT LAW

The Malt, Suite 10, 1005 East Main
Medford, Oregon 97501

-.., .-,
I. .. _,

August 3, 1977

(503) 772-6115

.-. ,.,

.. :- ...

· :77·- ;4• I •· /

Water Resources Department
Mill Creek Office Park
555 13th St. N.E.
Salem, OR 97310

Attention: Jim Carver

Dear Mr. Carver:

Enclosed is my check for the copies of the most recent water rights
application for Stuart Hinson, applications number '1'2745 and T2746.

Thanks for the copies.

Sincerely,
I

·~1~/~~-
JOHN E. FERRIS

JEF:pg

enc.

cc: Stuart V. Hinson

' .
-, a·.-

l
•'
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Medford

phoned 8-2-77
He is representing Hinson

Will meet with other attorneys who
are representing the protestants.

If matter cannot be settled they
will confer on hearing date and advise.

Ferris wants copies of current Hinson
transf. appls with maps

JWC,Jr.



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN THE HATTER OF THE APPLICATIONS )
OF STUART V. HINSON FOR APPROVAL )
OF CHANGES IN PLACE OF USE AND )
POINT OF DIVERSION OF WATER FROM )
LITTLE APPLEGATE RIVER )

TO:

Stuart V. Hinson
P.O. Box 579
Jacksonville, 0R 97530

Thomas C. Howser
Cottle & Howser
Attorneys At Law
P.O. Box 627
Ashland, OR 97520

POSTPONEMENT
OF HEARING

Robert D. Heffernan, Jr.
Heffernan & Fowler
Attorneys At Law
P.O. Box 1746
Medford, OR 97501

David C. Hendrix, Watermaster
Jackson County Courthouse
Medford, 0R 97501

You are hereby notified that the hearing proposed to be held

at the Jackson County Courthouse at Medford, Oregon, on August 5, 1977,

at 9:30 a.m., in the matter of water right transfer applications Nos.

2745 and 2746, in the name of Stuart V. Hinson, for changes in place of

use and point of diversion under rights described by the certificates

recorded at page 24479, Volume 17, and at page 38773, Volume 30, State

Record of Water Right Certificates, pursuant to the notice published

by the Water Resources Director in the June 10, 17 and 24, 1977, issues

of the Medford Mail Tribune newspaper is postponed to a new date to be

determined.

Dated at Salem, Oregon, this 27th day of July, 1977...-
Sexson

Director



373-3066

July 27, 1977
Robert D. Heffernan, Jr.
Heffernan Fowler
Attorneys At La
P.O. Box 1746
Medford, OR 97501

Dear Mr. Heffernan:

This will acknowledge your letter of July 21, 1977, trans
mitting a protest in the names of Everette J. Bostick and
Jimmie F. Bostwick against approval of transfer applications
Nos. 2745 and 2746 in the name of Stuart V. Hinson. .

The protest was filed as provided by law on July 22, 1977.

Our receipt No. 62673 is enclosed in acknowladgament of your
payneot of the filing fe<? in the amount of $10.00.

It will be necessary to also submit proof of service of a copy
of the protest upon Hr. Stuart V. Iinson, applicant.

Sincerely,

James • Carver, Jr.
Engineer

JC:1cJ
cc: David C. lendrix, ateraster

J



Thomas C. Rowser
Cottle & iloser
Attorneys At Law
P.O. 3o: 627
Ashland, OR 97520

t "

July 27, 1977

I
'

378-3066

Dear Mr. Howser:

Your letter of July 20, 1977, transmitting a protest in the
names of Glen F. egner and Helen A. Hegner and Ralph Richards
and June Richards against approval of water right transfer ap
plications Nos. 2745 and 2746 in the name of Stuart V. Hinson,
proof of service, and an unsigned cieck in the amount of $10.00,
was received on Ju1y 21, 1977.

Your letter of July 25, 1977, transmitting a signed check in the
amount of $10.00 as received on July 26, 1977, and the protest

·was filed as provided by law on that date.

The unsigned check, our receipt No. 62742,·and the requested copy
of that portion of the a<lrainistrative rules pertaining to filing
of protests are enclosed.

Sincerely,

James W. Carver, Jr.
Engineer

JC:1cj
cc: David C. Hendrix, Watermaster

j
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MEDFORD MAIL TRIBUNE COMPANY
Publishers of the

MEDFORD MAIL TRIBUNE
MEDFORD, OREGON

PHOHII 779-1411 •P.O. 60){ 1108

In Account With

• Oregon Water Resources Dept.
1178 Chemeketa St., N.E.
Salem, Oregon 97310

f ••, .'

j r

. ,.

"?EE? /OMS3; WE>r
5±1. 7:c;

Date June 24 i"'
] 9:Z7 19 _ -

Published Notice of Water Rights Transfer
2745 and 2746

- -
June 10, 17, 24, 1977
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Prompt Paymentof lh1a Account will beGreatly A~prec1ated
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of Medford Moil Tribune, o newspaper of generol circulation, os defined by ORS 193,010
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• HOTICI
OF WATER RIGHT TltAHSfU I

APPLICATIONS NOS. 2745 and :1746 I
Notice Is given hereby that two

11ppllcetlons h11ve been flied In the
office of the Weter Resourca DI•
rector by Stuart V. Hinson for ap
proval of changes In piece of use
11nd point of diversion from Llttle
Applegate River.
(I) The certlflcete recorded at

Page 38773, Vol. 30, State Record
of Water Right Certif icates, In the
name of A. S. Kleinhammer, de
scribes a right which includes the
use of not to exceed 0.41 cubic feet
per second from LIiiie Applegate
River for Irrigation of 8.4 acres In
SE NW, 2.0 acres In NE
SW1/• and 6.0 acres In NW¼ SE¼
of Sec. 19, T. 39 S., R. 2 W., W.M.,
with a date of priority of Sept. 1,
1857. .
Weter for the said right Is di·

verted through the Upper& Lower
Phllllps Ditches from points lo
cated (1 J 680 ti. S. and 9 ft. W., (2)
215 f1. S. and 790 fl. W.Jrom the N.
1/•corner of Sec. 29, both being
within the NE¼ NWl/,of Sec. 29, T.
39 S., R. 2W., W.M.
By appllcatlon No. 2745, the ap

pl/cant herein, owner ot tfe [ends
above described, proposes lo
change the place of use and oolnt
of diversion therefrom, anc'. with·
out loss of priority to Irrigate acer•
fain 0.6 acre In NESW and 16.0
acres In Lot 3 (NW SW')ot Sec.
19, T. 39 S., R. 2 W., W.M., through
the Gin Lin Ditch from II point of
diversion located 1430 fl . N. and
1905t. W. from the E. ¼corner of
Sec. 29, belng within the NW¼
NEI/• ol Sec. 19, T. 39 S., R. 2 W.,
W.M.
(2) The certificate recorded at

Page 24479, Vol. 17, State Record
of Water Rloht Cerllflc11tcs, In the
names of First Natlonal Bank of
Ashland & Armin .Richter, de•
scribes II right which Includes the
use of not to exceed 0.21 cubic fool
per second from Little Applegate
River for Irrigation of 0.6 acre In
NE SW4 and 16.0 acres In Lot 3
(NW1/4 SWl/,J of Sec. 19, T. 39 S., R.
2W., W.M., with II date of priority
of Nov. 12, 1929.
Water for the said right Is di·

verted through the Gin Lin Ditch
as described above.

By appllcatlon No. 2746, the ap
pllc11nt herein, owner of the lands
above described, proposes to
change the place of use and point
.of diversion therefrom; and with
out loss ot priority to irrigate acer
taln .2 acres In NW NE and
8.4 acres In SE'NWot said Sec.
19, through the Upper Phillips
Ditch 11s described 11bove.
All persons Interested are notl

fled hereby that a hearing wlll be
held at the county courthouse at
Medford, Oregon, on August 5,
1977, at 9:30 11.m. All objections to
the proposed change, If any there
are, wlll be heard al said time and
pl11ce. Any and 1111 objections shall
be prepared In wrltln9, one copy to
be served on Stuart V. Hinson,
P.O. Box 579, Jacksonvllle, Ore·
g0n 97530, and one copy flied with
the Water Resources Depart
ment, Salem, Oregon 97310, to
getherwllh II s10 tiling fee, at least
10 days prior to the date set for
hearing. IF NO OBJECTION IS
FILED, THE APPLICATION
MAY BE APPROVED BY THE
WATER RESOURCES DIREC
TOR WITHOUT A HEARING. Ad·
mlnlstratlve rules pertaining lo
the filing of a protest will be fur
nlshed by the Water Resources De
partment upon request.

Dated al Salem, Oregon, this
24th day of May, 1977.

JAMES E. SEXSON
Director



T--2745
7-2746

tiay 24, 1977

Medford Vail Tribune
:P.O. Box 1108
Nediord, Orega1 97501

Gantlemon:

Enclosed is a notice tor publication in the June 10, 17
and 24, 1977, ieaues of your newspaper.

Ii', ror any raason, you cannot publ.ish this notice on the
dates specified o.bove, please return it to this office.

Upon completion, please forward an e.:ff1dav1t of publication
and statement for thio service to this office.

Sincerely,

Jamea W. Carver, Jr.
Engineer

JirC:whh
closures ( ant~Joa)cc: swart • 1Aeon• a+lo,f,

c c : Davi d c. H e ndrix, i' f a te rma s t e r , D i: e t . H o . 1 3

378-3066

I
·J
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liOTICE 00' WATER RIGHT TRAIIS.i!'SR APPLICATIOt/S 1105. 2745 and· 2746

1/otice is given hereby that two applications have been filed in the office

of the Water Resources Director by Stuart V. Hinson for approval of changes in

place of use and point of diversion fro Little Applegate River •

(1) The certificate recorded at Page 38773, Vol. 301 State Record of

Water Right Certificates, in the name of A.S. Kleinhrer, describes a right which

includes the use of not to exceed 0.4l cubic foot per second from Little Applegate

River for irrigation of 8.4 acres in SEt NW¼, 2.0 acres in NE¼ SW¼ and 6.0 acres in

N'l1¼ SE¼ of Sec. 19, T. 39 S., R. 2 w., W.M., wi:th a date of priority of Sept. 1, 1657.

Water for the said right is diverted through the Upper & Lower Phillips

Ditches from points located (1) 660 ft. S. and 9 rt. ., (2) 25 rt. s. and 790 ft.

W. fro the If. ¼corner of Sec. 29, both being within the ?IE¼ myt of Seo. 291 T. 39 S. ,

R. 2 ., ••

By application No. 2745, the applicant herein, o~ner of the lands above

described, proposes to change the place of use and point of diversion therefrom,

and without loss of priority to irrigate a certain O.6 acre in h':l¼ SW¼ and 16.O

acres in Lot 3 (mY¼ s1Y¼) of Sec. 19, T. 39 S., R. 2 w., W .1l., through the Gin Lin

Ditch from a point of diversion located 1430 ft. ?I, and 1905 ft. W. fro the E.

¼corner of Sec. 29, being within the uw¼ l/E¼ of See. 29, T. 39 S., R. 2 ., W.M.

(2) The certificate recorded at Page ~4479, Vol. 17, State Record of

Water Right Certificates, in the names of First National Bank of Ashland & Armin

Richter, describes a right which includes the use of not to exceed 0.21 cubic foot

per second from Little Applegate River for irrigation of 0.6 acre in !IE¼ SIi¼ and

16.0 acres in Lot 3 (NW¼ SW¼) of Sec. 19, T. 39 s., R. 2 w., W.14.1 with a dote of

priority of Nov. 12, 1929.

Water for the said right is diverted through the Gin "Lin Ditch as described

above.

By application No. 27461 the applicant herein, owner of the lands nbove

described, proposes to change the place of use and point of diversion therefrom, and

without loss of priority to irrigate a certain 8.2 acres in N; NE} and 8.4 ocrcs in

SE¼ NW¼ of said Sec. 19, through the Upper Phillips Ditch as described above.

All persons interested are notified hereby that a hearing will be held

at the county courthouse at Medford, Oregon, on August 5, 1977, at 9:30 a.m. All

objections to the proposed change, if any there are, will be heard at said time

and place. Any and all objections shall be prepared in writing, one copy to be

served on Stuart V. Hinson, P.O. Box 579, Jacksonville, Oregon 97530, rd one copy

filed with the Water Resources Department, Salem, Oregon 97310, together with _a $10

filing fee, at least 10 days prior to the date set for hearing. IF NO OBJECTION IS

FILED, THE APPLICATIOll MAY BE APPROVED BY THE 'HATER RESOURCES DIRECTOR WITHOUT A

HEARI!IG. Admini:itrative ru1es pertaining to the filing of a protest will be

furnished by the Water Resources Department upon request.

Dated at Salem, Oregcn, this 24th doy o! l.!ny, 1977,

JA!ES E. SEXSOI
Director

I .

«y-4!-"<·3581328+2%
1
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ROBERT W. STRAUB
GOVERNOR

JAMES E. SEXSON
Director

NATER POLICY REVIEW
BOARD

EMERY N. CASTLE
Chairman
Corvallis

CHAPIN D. CLARK
Vico Chairman

Eugene

GEORGE H. PROCTOR
Klamath Fall:

ANN W. SQUIER
Portland

RICHARD ROY
Portland

JAMES Hill
Arch Capo

JEAN FROST
Portland

WATER RESOURCES DEPARTMENT

JACKSON COUNTY COURTHOUSE • MEDFORD, OR • 97501 • Phone 773-6211
May 16, 1977

Re: T-2745 & T-2746

Mr. James E. Sexson, Director
Water Resources Department
Salem, Oregon 97310

Attention: Mr. Jam.es Wo Carver,- Jr.

Dear Mr. Carver:

Please find enclosed two am.ended transfer
applications which I discussed with you on the phone
last Friday. Both applications are in the name of
Stuart V. Hinson of mailing address P.O. Box 579,
Jacksonville, Oregon 97530, and they provide for
both the change in point of diversion and place of
use of water. Also enclosed please find Mr. Hinson's
check in the sum of $60 to cover the advertising fees
which he has requested be placed in the Medford Mail
Tribune, Medford, Oregon 97501.

It is my opinion that both of these transfers
may be made without injury to existing rights, and
since we presently have methods of regulating the
heads of the three ditches in question, the second
provision would be best to incorporate within the
order.

Very truly yours,.2.3.
David C. Hendrix
Water Master, Dist. 13

DCH: pg

enclosures

WAT -..::S .ri
L.. 0¢%:1
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378-3066

January 28, 1977

File T-2745
T-2746

Mr. John E. Ferris
Attorney at Law
1005 E. Main St.
Medford, OR 97501

Dear Mr. Ferrie:

As discussed during our telephone conversation Friday, January 28,
water right transfer applications No. 2745 and 2746 in the name of
Stuart V. Hinson are enclosed for additional information, accom,..
panied by supporting maps and other data. The applications and
maps, amended. as you find appropriate, should be returned to us,
The other data, you may keep»

With reference to application No. 2745, the water right records do
not define the specific lands to which each of the priorities 1s
appurtenant. If your client owns all of the lands to which the
entirety of the right described by certificate No. 38773 1
appurtenant and submits an affidavit to that effect, we will
accept his· division of the priorities. If he does not own all of
the lands it will be necessary for the several owners to agree on
the location of the priorities, unless he elects to claim the
younger of the priorities for the lands involved in the transfer.

With reference to application No. 2746, Item 13, the application
proposes to transfer 8.37 acres of water right to the southerly
portion of the N Sk of Section 20, Certificate No. 5292 1n
the name· of Walter Zeidler describes a right to appropriate not
to exceed 0.14 cubic foot per second of water from the Little
Applegate River with a date of priority of February 21, 1920, for
irrigation of 10.7 acres south of the Gallagher ditch in the so.id
quarter-quarter section. (See enclosed map with notation
"certificate No. 529211 in the lower, right-hand corner)

Both applications will require publication of notice pursuant to '
ORS 540.520. It will be necessary to submit an additional deposit
of $50.00 for this purpose. Please advise which newspaper your
client prefers that we use.

Sincerely,

James , Carver, Jr.
Engineer

JC:1ds

J
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HUGH B. C□LLINS
J□HN E. F'ERRIS
LYLE EC. VELURE

COLLINS, FERRIS & VELURE
ATTORNEYS AT LAW

225 WEST MAIN STREET
MEDF'ORD, OREGON 97501 _ !'f."I ~ l;\i. {(; [})

;7 8 « ] l ftif3 ± 3 # "i
July 12, 1973 Ju 1 81973

,T ENGINEER?""_e. ORGONSA. zs

TELEPHONE
531 779-4333

PLEASE REFER TO
CUR f"ILE NUMBER:

State Engineer
1178 Chemeta Street NE
Salem, OR 97310

Re: File No. 2745 and 2746

Gentlemen:

Enclosed please find Applications for Transfer of Water Rights
together with maps and an Affidavit.

Sincerely,11 .. ) ..el.
~-IN E. FF.RRIS 7,

JEF: jc
Encs.

J
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April 12, 1973

Collins, Hedden, Ferris & Velure
Attorneys at Law
225 west bain Street
Medford, Oregon 97501

Attention: John ±. Ferris

Dear Hr. ferris:

This ill acknowledge three applications submitted in the
name of Stuart V. Hinson for approval of changes in point of diversion
and place of uee of the water of Little Applegate River, six maps, and
fees in the amount of $105.00 .for which our receipts numbered 31798,
31799, 31800, 31801, and 31802 are enclosed.

These applications have been filed as nurbers T-271,5 and
T-2746 and the nurbers shown on the application forms. Two are further
identified by circled numbers 1 and 2, as these involve the sane right
and can be filed as one application.

Since the proposed change in point o.f diversion is over~
nile, the State ~ngineur is required to publish notice of the proposed
change in a newspaper published and having general circulation in
Jackson County. Please designate the newspaper of our choice.

We will need a letter from the First National Bank of Oregon,
Medford Branch, as mortgage holders, stating that they have no objection.
to the water rights being transferred from the lands as listed in these
applications.

The applications apparently were prepared on the basis of all
lands irrigated from the three ditches, which results in repeating the
acreage list and is somewhat confusing.

27445
2746

j
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Collins, Redden, Ferris & Velure
April 12, 1973
Page 2

The lands south of the river were, according to the adjudication
rr.ap, irrigated from the Gin Lin Ditch and the lands north of the river
irrigated through the Upper Phillips or Lower Phillips Ditch.

The 1898 and 1857 rights were not established under State
inineer's Permit and the 1929 right was, so items 9 and 11 need changing.
The reference corner was omtted fron item 4 and Section 19 is listed in
item 13 instead of Section 20, if the rap is correct. Also, Certificate
1640 has been superseded by Certificate 38773.

Instead of detailing suggested changes, I have used the
records and the applications and cape suboir.ted to prepare two new
applications which I believe correctly describe the intended changes.
The application for change of the 1929 right lists both Phillips
Ditches with no division of' lands between the two. I asaUiue the land
above the Lower Phillips Ditc~ will be irrigated from the Upper Ditch
and the land below the Lower Phillips Ditch will be irrigated from that
ditch and have prepared the application accordingly.

e will need a stater:ent that ir. Hinson owns all the land
det:1cribe<i in Certificate 38773 or an agreement with other owners as to
a division y priority date.

If you agree with the applications I have prepared, Hr. Hinson
should execute the affidavits of applicant and return the applications.

.Kr. David Hendrix, our Hatennaater in Medford, will receive
all of this inform&.tion in case you wish to discuss any question with
him.

I am also returning the original applications along with the
naps. On return of the applications and corpleted superseding applica
tions, we will promptly prepare a notice for publication.

Very truly yours,

Trevor Jones
Assistant

TJ:bjs
.Enclosures
cc: David C. Hendrix, liateraster

J



HUGH 8. COLLINS
JAMES A. REDDEN
J□HN E. FERRIS
LYLE C. VELURE

.·..._ ..

COLLINS, REDDEN, FERRIS & VELURE
ATT□RNEYS AT LAW

225 WEST MAIN STREET
MEDFORD, OREGON 97501

TELEPH□NE
[503J 779·4333

PLEASE REFER TD
CUR F'ILE NUMBER:

'TA3 ENGINE!ET2
SALE!. CREGOI

Chris L. Wheeler
State Engineer
1178 Cherneketa Street N.E.
Salem, OR 97310

Dear Mr. Wheeler:

Please file the enclosed Applications for Transfer
of Water Rights for Stuart Hinson. Enclosed is our check
No. 7079 in the amount of $105 for that fee.

Sincerely,

--- , . '?. ,,.z5"•JOHN E. FERRIS
JEF:11
Enclosures

j
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Application for Transfer of Water Right

To the WATER RESOURCES DIRECTOR OF OREGON:

I,.....Stuart.V• Hinson .
(Name of applicant)

of :P!'! 0.!'! ~.9~ .5.7.9.1. , .J'.?.,.9.t..§.9.P.-Y.Jll~., ,.
(Moiling address) (City)

State of Q;i;:~gQ:P, , ..9.7.5..30 , $.99:-:-.7.~/)..Q , do hereby make application for change
(ZI;,Code) (Phone number)

. . t £ d° · d h . 1 f s..1.n..po1.n o ivers1on ..an c ange in ..P .ace o u e .
(In point of diversion; place of use: use heretofore made of the wotcr)

1. Is the water right recorded in your name? .No...MA».Kleinhammer.......................
(It not, give name)

2. Was your water right determined by Decree of Court? ..Yes If so, give title of proceedings
(Yes or No)

3. Was your water right acquired by Water Right Permit? ......~.<?..!........................... If so, give number
(Yes or No)

of permit ······-·····--·.. ··················..... Number of certificate ........... ......-- .

NOTE: If the entire right of record is not directly involved in the requested change, only that part
of the right that is directly involved should be considered in a.nswering the balance of the
questions on this form.

4. The source of water is b!it.t.lg AP.P.J..!;!.g§::li.~ RL.Y.~R11 .
yunacd

"4;EE,gr"are mrg 3;
6. The authorized pb'im.1:lt 1:~~cated ?i.5. ft. !?..~ ana 790.... .W.!'. from the N½ .

both (N. or S.) (E. orW.)

corner of $..~.Q.~ ?9 /.. being within the_.@.¼ ..ID{..¼ of Section ~.9 T. 39S.R. ? .W.!'. W. M.,
(No. N. nr S.) _ (No. E.·or W.)

in the county of. ............Jackson.. The name of the ditch used is .Upper.& L.ow.e.r...:ehillip.s....Ditch.
NOTE: Answer question if the application l for change in point of diversion.

,

7. The proposedpoint of diversion is located .1430 • .Jl...-... and l...9.05... ft... .W.Jt...... from the .EX
(N. or S.) (E. orW.)

corner of ~9 being within tbe:N}/ 1/4 .NE.¼ of Section 29 T. .39.S. R ..2...W. W.M.,
(No. N. or S .) (No. E. or W.)

in the county of J..~.Qk.~.Q;Q The name of the ditch to be used is Gi.n in.Ditch..............

Form 60-4-0 1-77
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. . t·8. The use to which the water is applied is ±*-*-±g-9: ~9.µ~ .
(lrrlgnUon. Mining. Powu. Monu!aclurl141. clc.)

Location of area irrigated, or place of use if other than irrigation:

(If more space required, attach separate sheet)

Rane ITownship E. or w. orNorth or South Wlllnmc1tc Mcrldl'1n Section List !'i-! ot Section Number AcresToBe lrru:ou,d

39 s. 2 • 19 SE NV 8.4 acres

NW}4 SE% 6.2 acres

NE SX . 2.0 acres1.
. .

. .
"

9. Are you the legal owner of the above described lands? Yes•············································-···········
tlf not owner. explain your Interest)

10. To your knowledge, has any portion of the water right above described undergone a period of five

or more consecutive years of nonuse? ........ ... l'fo.•.........
(Yes or Nol

NOTE: Aruiwcr question,; II. 12 and 13 I! oppllentlon ei for cbonuc In use or plneo of use,

11. Are the lands from which you propose to transfer your water right free of all encumbrances, in

cluding taxes, mortgages, liens, etc.? .. .Yes •..........
-,. (Answer Yes or No)

12. If not, give below a description of existing encumbrances:
NATURE OF ENCUMBRANCE

II

HELD BY AMOUNT

13. Th~· use t9 \;hich the water is to be applied is , J;:r;:r_.tg_?.-.tt<?.~.! -..····-···········
Orrlgpt.lon, powci-, mlnlnQ, ma.nu!acturlni:. domestic nupplfos, etc,)

¥

Location of area to be irrigated, or place of use if other than irrigation:
" Range .

Township E. or W. of
North or South Wlllomettc Meridian Sect.ion Ust !:.-¼ or Scclfon Number Acres To Be Irrlcalcd

39 s ::> \J_ 19 NV S (Lot 3) 16.0 acres

NE} SX 0.6 acre. .
. ft

' .

Clf more: space require d, attach separate sheet)



A F F I D A V I T

STATE OF OREGON )
) ss

County of Jackson )

g9EGE3VEmp
ii Ju 1 st3 "

STATE ENGINEER
SALEM. OREGON

I, STUART V. HINSON, do hereby certify that I am the

owner of all of the properties listed on these two applications

for transfer of Water Rights.,c
STUART V. HINSON

Subscribed and sworn to before me this /J1¾ay of July, 1973.

/ )

'iA,
NOTARY PUBLIC FOR OREGON,J,
My Commission Expires:~_?7

·.II) J 'Ir)

't

I I ';r/ ',



. ,..

withthe...Dld.est._p.r.io,r.itY-•.-·-···-···········-······-···-·································································································

••••••••••••••••••··••••••••••••••·•••••••••••·•••••••••••••••••••-••••••••••••••••••••··•H ••••••••••••••·•••········•••••••••••••···--···•·••••••·••••••••••••••••••••••••••••••••••••··•••••••·-·····•••O•OO O OO OOa

15. Construction work will be completed on or before...... ....Octoberl,1978.........
16. The water will be completely applied to the proposed use on or before ....October.l,1979.

Remarks ·-····· ···· .

......................................................... ·············· ········ ·····~----- ·········· .
TH:S APPLICATION PREPARED BY:2tr.....

......F?.OM..l·:tFOrrriit•;"frON·flfR·ms-:-n::D..S-Y·····•··· ..•• i)-·········· .. ···· - ..
THE APLCAT, 2..................................................................... : ..· .-.-.4........... . , .

NOTE: THIS APPLICATION MUST BE ACCOMPANIED BY A MAP OR MAPS SHOWING THE
BEFORE AND AFTER LOCATIONS OF THE POINT OF DIVERSION AND/OR PLACE OF
USE, AS THE CASE MAY BE.

AFFIDAVIT OF APPLICANT

I,.............Stuart;V.Hinson................., the applicant herein, being
first duly sworn, depose and say that I have read the above and foregoing application for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

ft, ,,I,/ .
In Witness Whereof, I have hereunto set my hand this /.~day of /..(!.47-- , 19.?7

.. ., .

······························································-·•···•··········<Name or applicant I

Subscribed and sworn to before me this . ..13."!!1.. day of : Af3/ : _ 1 19..7..7.

J

)

(Notarial Seal]

i 1

. \
I I

·- ~L...~ - .
NOTARY PtJBLlC FOR OREGON

My commission expires/e,3)/1a8o.....
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.... ···-----··· ·-. ······--- ·-· - ..B

STATE OF OREGON,

County of Marion.

I, ~.~.'!!~.~ ~.: ?.~~~.?.~ , Water Resources Director of the State of Oregon,

do hereby certify that the foregoing coy of .ater_right.transfer_application_io._2]45._........
in_the.. name of_Stuart V. Hinson, together with map• .

has been compared with the original and that it is a correct transcript therefrom and the whole of

such original ..@pp}icajgn..together_ith_@p................... as the same appears

.....?.~ f.1.1.~ in my office and custody.

IN WITNESS WHEREOF, I have hereunto set my hand this ?.9.t.~ - day of

···············June·······································, 19 80 ....
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Application for Transfer of Water Right

To the WATER RESOURCES DIRECTOR OF OREGON:

I, Stuart v•Hinson - · · .
(Name of appllcnnl)

of f.•....0.•....~9.X 5.7.9.., - , iI.9'g.~$.9.P.Y.i..l.l.~.., .',
(Malling address) (City)

State of 9.:r.~g_gp.···~·············, .9.75.3.Q , ~.9.9:::7.!+J.O , do hereby make application for change
(Zip Code) (Phone number)

.in..point af. div.e.rs.ion and chan.g.e in.place...of :u~.e - .
(In point of diversion; place of use: use heretofore made ol the water)

1. Is the water right recorded in your name? N.o., l.s.t N.ati.on.a1 Bank o.f...Ashland-, and
Armin Richter• (If not, give name)

2. Was your water right determined by Decree of Court? .....No. ... .. If so, give title of proceedings
(Yes or Nol

...................................................................................................................................... number of certificate : ... .

3. Was your water right acquired by Water Right Permit? .Ye.s If so, give number
(Yes or Nol

of permit 93.89.-.......... Number of certificate 2~.7.9 ..

NOTE: If the entire right of record is not directly involved in the requested change, only that part
of the right that is directly involved should be considered in answering the balance of the
questions on this form.

4. The source of water is L.i.t.tJ.~ A-.P.P.l~g.?.-.t.~ RiY..EP.J:: .

5. What is the date of priority of your water right? ....November.l2,1929,..........................
6. The authorized point of diversion is located .JA·3Q ft ~~ and 19.Q.5. .. ft W., from the ~ .

(N. or S.) (E. orW.)

corner of ?9 being ,vithin the@ ¼ NE of Section ..?9 Tp.. 3.9.S.. R. ..2 W., W. M.,
(No. N . or S .) (No. E.·or W.)

in the county of. Jackson........ The name of the ditch used is ....Gin.Lin..Ditch...................

NOTE: Answer question if the oppllcallon Is £or chonnc In point of diversion. "

7. The proposed point of diversion is located .680 ft. ..$.'! and ..9. ft W., from the NM.
(N. or S.l (E. or W.)

corner or.Sec.'!.... ;?.9...... being within the NENM.ot section .29..... Tp..3.9 .S. R. ..~... .W.!'! ... w.M.,'
(No. N. or S.) (No. E. or W,)

in the county of.. Jackson.... The name of the ditch to be used is .UpperPhillips..Ditch].

(
.'

Form 690-4-0 1-77

0 ?pm2



8. The use to which the water is applied is irrigation... .
(lrrf.;otlon, Mining. Power, Mnnulacturlnir. etc.)

Location of area irrigated, or place of use if other than irrigation:

RangeTownship E. or w. or
Number Acres ToBe Irrlunt"'1North or South Wlllnmette llfe.rldla.n Sccllon List !«-! ot Section

70 S. ;:> V. 1Q NJ SJ{ (T,o+ ) 1 rag

NEX S' 0.6 acre

-
-

 .. . ....

..
CUmore space required, attach separate sheet)

9. Are you the legal owner of the above described lands? Yes•··························································
CU not owner, exp lain your lnlcrc.st)

. .
10. To your knowledge, has any portion of the water right above described undergone a period of five

or more consecutive years of nonuse? .........Jil.Q.-. .
(Yes or Nol

NOTE: Answer questions 11, 12 and 13 U appllcatJon Is for cb:u,gc In use or pince ol use.

11. Are the lands from which you propose to transfer your water right free of all encumbrances, in-

cluding taxes, mortgages, liens, etc.? .Ye.s.•. , .
(Answer Yes or No>

12. If not, give below a description of existing encumbrances:
NATUTIE OF ENCU11JBRA!':CE

II

HELD BY AMOUNT
I

13. The use to which the water is to be applied is tr.£tg~::f~::t:9.P:.~ .
(Irrigation. power, minlnfl, monulaclurlng, domestic supr,Uc,, olc..)

Location· of area to be irrigated, or place of use if other than irrigation:

- - Ran e
Township E. or W. ol

Nor-th or South Wlllomctlc ~rcrldlon Section List !-!4 ot Section Number Acres To Be Irrlr.olcd
~ -

:l;Q s. 2 • lQ NW¼ NE¾ 8.2 acres

SEN 8.4 acres. ~

> " .
"

(I! more space required, attach separate sheet)



A F F I D A V I T

STATE OF OREGON )
) 55

County of Jackson )

'

%0
STATE ENGINEER

SALEM. OREGON

I, STUART V. HINSON, do hereby certify that I am the

owner of all of the properties listed on these two applications

for transfer of Water Rights.,
STUART V. HINSON

Subscribed and sworn to before me this /.J1fa.ay of July, 1973.

NOTARY PUBLIC FOR OREGON_?~c:;.,_/4
My Commission Expires:~-2.7-

j

'·,
I II
)

,'-".

/
'·

10 1,
I)



14. Reasons for the proposed changes are...to.irrigate.themost.desirable..lands...

with..the .oldest .priorit;y.·······················-······························-············-···················· - .

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••u•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

15. Construction work will be completed on or before Oo.t.9.9.~;r;:..J.., J.9.7.{?.~ .
16. The water will be completely applied to the proposed use on or before ..October±,l979.

Remarks .

··••••••••••••••••••••••·••••••••••••••••000ooOOOH•••••••••••••••··•••··•••••••·•••••••••·•••··••··•••••·•••••••••••••·••••••00ooOOOoo000o••••••···•·•'•••O•••Ooo00000000000000' 00000000o000000000000000000•0000000 J

..
NOTE: THIS APPLICATION MUST BE ACCOMPANIED BY A MAP OR MAPS SHOWING THE

BEFORE AND AFTER LOCATIONS OF THE POINT OF DIVERSION AND/OR PLACE OF
USE, AS THE CASE MAY BE.

AFFIDAVIT OF APPLICANT

I, St.uar.t .Y. H.i.P...~.OP.- _ :, the applicant herein, being
first duly sworn, depose and say that I have read the above and foregoing application for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

jhh t 77In Witness Whereof, I have hereunto set my hand this...I....... day of ./.Zto/·:····················• 19 .
....

. - - ·--·
··~ ~nmc of nppllcnn11·····-······•·····················

Subscribed and sworn to before me this ../"J..f~.. day of A.1a.y.. _. - , 19.7..7.

[Notarial Seal] ...........~.L...~·······················-··········NOTARY PU'BUC FOR OREGON

Mycommission expires,3)./7so...
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II

STATE OF OREGON,

County of Marion.

I, }?J:1Jl~$..1: ~~~?.~!L , Water ResOtLrces Director of the State of Oregon,

do hereby certify that the foregoing copy of .Mater.right.transfer.application_No.2?46.........
..in.the. name. of._Stuart...H i.nson-'-··together..with. map, .

Drector

£.
..................... :~ .

By ··········································································· ··•····

has been compared with the original and that it is a correct transcript therefrom and the whole of
. . application, together with map,such original as the same appears

.9n.!}.).~ in my office and custody.

IN WITNESS WHEREOF, I have hereunto set my hand this ?.9.~~························· day of
June 19ao······························································1 .


