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APPLICANT:

Rep. by:

PROTESTANTS:

Rep. by:

PROTESTANTS:

Rep. by:

Stuart V. Hinson

LARRY C. HAMMACK (Ph. 779-2133)
Attorney at Law

220 Laurel

Medford, OR 97501

Mr. & Mrs. Glen F. Wegner and
Mr. & Mrs. Ralph J. Richards

THOMAS C. HOWSER (Ph. 482-2621)
Cottle, Howser & Hampton
Attorneys at Law

607 Siskiyou Blvd.

P. 0. Box 627

Ashland, OR 97520

Everette J. & Jimmie F. Bostwick

ROBERT D. HEFFERNAN (Ph. 779-4075)
Heffernan & Fowler

Attorneys at Law

705 West Tenth Street

P. 0. Box 1746

Medford, OR 97501
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RECEIVED Dheti e Wadnand

DEC L 1382 4055 Little Applegate Rd.

i . 0
WATER RESOURCES DEPT, Jacksonville, Or. 9753
SALEM, OREGON

November 28, 1982
Mr. James E. Sexson
Water Resources Director
of the State of Oregon
Mill Creek 0ffice Park
555 13th St. Northeast
Salem, Oregon 97310

Dear Sir,

I am writing concerning the water right transfer applications
fios. 2745 and 2746 in the name of Stuart V. Hinson for changes in
place of use and points of diversion of waters of the Little Apple-
gate River, which you addressed in an Order dated November 3, 1980.
The Order is to be found in Vol. 34, P. 56-57.

In that Order the transfers were approved based on certain
provisions, one of which was,"That the diversion works shall in-
clude an in line flow meter, a weir, or other suitable devices for

measuring the water to which the applicant is entitled;". It further
ordered, "that the changes in place of use and points of diversion
of water as authorized herein be completed, ...... on or before

October 1, 1982."

I am writing because there were no measuring devices installed
at the points of diversion or any other point, and since I own
property that would be affected by these transfers I have the fol-
lowing question. Since . . your Order of November 3,1980 was not
followed, does this mean that that Order is now void and that the
water rights of the properties involved remain as they were prior

to the date of application for transfer?

!
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BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

Jackson County

IN THE MATTER OF WATER RIGHT
TRANSFER APPLICATIONS NOS.
2745 AND 2746 IN THE NAME OF
STUART V. HINSON FOR CHANGES
IN PLACE OF USE AND POINTS
OF DIVERSION OF WATERS OF
LITTLE APPLEGATE RIVER

— e — e— e e e e o e o o e o e e

Statement, Findings

Conclusions

and Order

e e e N

STATEMENT

On December 18, 1972, two applications were filed in the
office of the State Engineer (predecessor to the Water Resources
Director) in the name of Stuart V. Hinson, for approval of changes
in place of use and points of diversion of waters appropriated from
Little Applegate River under the provisions of certain existing

water rights of record, pursuant to ORS 540.510 to 540.530.

The said applications, designated as transfer applications
numbered 2745 and 2746, were examined and found to be defective in
describing the specific portions of the subject water rights to be
modified by the proposed changes in place of use and points of
diversion. Over the period of time extending from December 1972
until May 1977, and with delays resulting in part from a backlog of
pending applications in the Department, the épplications Were cor-
rected and completed, using superseding éoPies of the applications,
and notice of the proposed changes was published pursuant to
ORS 540.520(2).

The said notice which was published in the June 10, 17 and

24, 1977 issues of the Medford Mail Tribune newspaper provided:

Notice of Water Right Transfer Applications Nos. 2745
and 2746

Notice is given hereby that two applications have been filed in
the office of the Water Resources Director by Stuart V. Hinson

for approval of changes in place of use and point of diversion

from Little Applegate River.

(1) The certificate recorded at Page 38773, Vol. 30, State
Record of Water Right Certificates, in the name of A. S.
Kleinhammer, describes a right which includes the use of

not to exceed 0.41 cubic foot per second from Little Apple-
gate River for irrigation of 8.4 acres in SE% NWi, 2.0 acres
in NE% SW4 and 6.0 acres in NW4 SE% of Sec. 19, T. 39-S.,

R. 2 W., W.M., with a date of priority of Sept. 1, 1857.

Vo 158834 SN PASs4 8



Water for the said right is diverted through the Upper & Lower
Phillips Ditches from points located (1) 680 ft. S. and 9 ft.
W., (2) 215 ft. S. and 790 ft. W. from the N.% corner of Sec.
29, both being within the NE% NW: of Sec. 29, T.39 S., R.

2 W., W.M.

By application No. 2745, the applicant herein, owner of the
lands above described, proposes to change the place of use and
point of diversion therefrom, and without loss of priority to
irrigate a certain 0.6 acre in NE% SW% and 16.0 acres in Lot 3
(NW% SW%) of Sec. 19, T.39 S., R. 2 W., W.M., through the Gin
Lin Ditch from-a point of diversion located 1430 ft. N. and
1905 ft. W. from the E. % corner of Sec. 29, being within the
NWs NE% of Sec. 29, T. 39 S., R. 2'W., W.M.

(2) The certificate recorded at Page 24479, Vol. 17, State

Record of Water Right Certificates, in the names of First National
Bank of Ashland & Armin Richter, describes a right which includes
the use of not to exceed 0.21 cubic foot per second from Little
Applegate River for irrigation of 0.6 acre in NE% SW4 and 16.0
acres in Lot 3 (NW% SW%) of Sec. 19, T. 39 S., R. 2 W., W.M,,

with a date of priority of Nov. 12, 1929.

Water for the said right is diverted through the Gin Lin Ditch
as described above. ' :

By application No. 2746, the applicant herein, owner of the lands
above described, proposes to change the placeof use and point of
diversion thereform, and without loss of priority to irrigate a
certain 8.2 acres in NW4 NE% and 8.4 acres in SE% NW4 of said
Sec. 19, through the Upper Phillips Ditch as described above.

All persons interested are notified hereby that a hearing will be
held at the county courthouse at Medford, Oregon on August 5, 1977,
at 9:30 a.m. All objections to the proposed change, if any there
are, will be heard at said time and place. Any and all objections
shall be prepared in writing, one copy to be served on Stuart V.
Hinson, P.0. Box 579, Jacksonville, Oregon 97530, and one copy
filed with the Water Resources Department, Salem, Oregon 97310,
together with a $10 filing fee, at least 10 days prior to the date
set for hearing. IF NO OBJECTION IS FILED, THE APPLICATION MAY BE
APPROVED BY THE WATER RESOURCES DIRECTOR WITHOUT A HEARING. Admin-
istrative rules pertaining to the filing of a protest will be
furnished by the Water Resources Department upon request,

Dated at Salem, Cregon, this 24th day of May, 1977.

James E. Sexson, Director

On July 22, 1977 a protest in the names of Everette J. Bostwick and

Jimmie F. Bostwick was filed in the office of the Water Resources Director through

their attorney, Robert D. Heffernan, against approval of the pending applications
numbered 2745 and 2746. '

On July 26, 1977 a protest in the names of Glen F. Wegner and Helen A.

Wegner and Ralph Richards and June Richards was filed in the office of the Water

Resources Director through their attorney, Thomas C. Howser, against approval of

the pending applications.
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Both protests allege that the protestants would be adversely

affected by approval of the pending applications.

Pursuant to the Director's second Amended Notice of Hearing
dated April 14, 1980, the matter of pending transfer applications
numbered 2745 and 2746 and the protests against approval of the said
applications was brought to hearing in Medford, Oregon on June 27,
1980 before James W. Carver, Jr., an employee of the Water Resources
Department, authorized to preside at the hearing in behalf of the

Water Resources Director.

At the beginning of the hearing, Robert D. Heffernan, Jr.,
Attorney at Law, appeared in behalf of the protestants, Everett J.
and Jimmie F, Bostwick, and withdrew their protest against approval

of the pending applications.

Protestants Glen F. and Helen A.-Negner and Ralph and June
Richards were present at the hearing and were represented by Thomas
C. Howser, Attorney at Law, of the firm of Cottle, Howser and Hampton
of Ashland, Oregon. The applicant, Stuart V. Hinson, was present and

was represented by Larry C. Hammack, Attorney at Law, Medford, Oregon.

Also at the beginning of the hearing, David and Anita Willard
acting through their attorney, Thomas C. Howser, sought to become
parties to the matter through joining in the protest by the Wegners
and the Richards. Not having filed a timely protest pursuant to ORS
540,.520(3) and not having filed a petition pursuant to OAR 137-03-005(2),

David Willard and Anita Willard do not have party status in this matter.

The location of the lands from which the 1857 priority water
right is proposed to be severed by change in place of use, and the
portions thereof now owned by the protesiants herein and by the
Willards are shown by Figure 1 herein. The effect of the proposed
transfers of water right would be to change the priority for use of
water on the lands now owned by the protestants and the Willards, and
others, from September 1, 1857 to November 12, 1929,

The amendments to the original transfer applications numbered
2745 and 2746, including the use of superseding copies of the appli-
cations, did not result in more lands or different lands being involved

in the proposed changes in place of use and points of diversion.

Vol. 34, P. 50
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RULING ON MOTION

On June 23, 1980, Thomas C. Howser, acting in behalf of his
clients: Glen F. Wegner, Helen A. Wegner, Ralph Richards, June
Richards, David Willard and Anita Willard submitted to the Director
a motion to dismiss the proceeding for approval of the pending appli-

cations as the same would affect the objectors.

The said motion is denied.

EVIDENTIARY RULINGS

Applicant offers as his exhibit B the original of transfer
application numbered 2746 that was filed in the office of the State

Engineer on December 18, 1972.

Applicant offers as his exhibit C the original of part "1"
of transfer application numbered 2745 that was filed in the office

of the State Engineer on December 18, 1972.

Applicant offers as his exhibit D the original of part "2"
of transfer application numbered 2745 that was filed in the office

of the State Engineer on December 18, 1972.

Applicant offers as his exhibit E a packet containing originals
of superseding copies of transfer applications numbered 2745 and
2746, which copies were first received in the office of the State
Engineer on July 16, 1973, together with supporting maps, and a copy
of a letter dated April 12, 1973 from the office of the State

Engineer to John E. Ferris, Attorney at Law, Medford, Oregon.

Protestants object to admission of the said exhibits into

the record.

Testimony was received in regard to how the superseding copies
of transfer applications numbered 2745 and 2746 conform to or differ
from the original documents that were filed on December 18, 1972.
Therefore, protestants objections are overruled. Applicants' exhi-

bits B, C, D and E are received into the record of this proceeding.
FINDINGS

At the time water right transfer applications numbered 2745
and 2746 were filed in the office of the State Engineer, Stuart V.
Hinson, applicant, was the owner of record of all of the real property
that would be directly affected by the proposed changes in place of
use and points of diversion of waters of the Little Applegate River,

as described above.

Vol. 34, P, 52



The portion of the subject real property now owned by Ralph
and June Richards was conveyed from :‘Stuart V. Hinson to Edward M.
Lewis and Rachel Lewis by a warranty deed dated September 5, 1974
(Applicant's exhibit G). The said real property was conveyed from
Edward M. Lewis and Rachel Lewis to Ralph J. Richards and June L.
Richards by a warranty deed dated January 18, 1977 (Applicant's

exhibit L). Both deeds were silent as to water rights.

Mr. Lewis testified that when they purchased the subject
property from Mr. Hinson they understood that they would enjoy the
1857 priority water rights on certain lands served from the Lower
Phillips Ditch and 1929 priority water rights on certain lands
served. from the Upper Phillips Ditch, and that he conveyed this same
information to Mr. Richards prior to his sale of the property to the

Richards.

Mr. Richards testified that in addition to a conversation with
Mr. Lewis regarding water rights, prior to purchase of the subject
property he inquired of the watermaster, David Hendrix, who told him
what the water rights of record were for the property and informed

him that there was a "transfer in the works",

The portion of the subject real property now owned by David
and Anita Willard was conveyed from Stuart V. Hinson to Robert Start
by a special warranty deed dated May 5, 1977 (Applicant's exhibit I).
The said real property was conveyed from Robert Start to David A.
Willard and Anita C. Willard by a warranty deed dated November 9, .
1977 (Applicant's exhibit M). Both deeds were silent as to the

subject water rights. :

Mr. Start testified that his understanding of the water rights
he would enjoy through the Upper and Lower Phillips Ditches was the
same as that testified to by Mr. Lewis. No evidence was adduced as
to whether there was any communication between Mr. Start and Mr.

and/or Mrs. Willard in regard to the subject water rights.

The portion of the subject real property now owned by Glen F.
and Helen A. Wegner was conveyed to them from Stuart V. Hinson by a
warranty deed dated September 7, 1976 (Applicant's exhibit H)FESS-Th'e

said deed is silent as to the subject water rights.
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Mr. Wegner testified that he first contacted Mr. Hinson early
in the spring of the year of 1976 in regard to purchase of the sub-
ject land. He does not recall any discussion with Mr. Hinson regard-
ing the subject water rights or any changes to the water rights prior

to compilietiontoffthelsalielinEthelEalillo 19,765

Mr. Wegner further testified that after having received certain
papers from '"the title people'", he read them and found no reference
to the water rights for the property and therefore went to the Water-
master, Mr. Hendrix, to ask him about the water rights. Mr. Wegner
stated that he received from Mr. Hendrix the water rights information
he asked for, but does nof recall Mr. Hendrix having said anything
about a pending transfer application or chanées to the water rights

for the property he was buying from Mr. Hinson.

Mr. Hinson testified that when the Wegners first came to him
and expressed an interest in purchasing the subject property he
explained to them that the land between the road and the Lower Phil-
lips Ditch would have an 1857 priority for water, and that the land
between the Lower Phillips Ditch and the Uppef Phillips Ditch and
tﬁe land around their house would have a 1929 priority for water.

He does not recall whether he again discussed the subject water
rights with the Wegners during later negotiations for sale of the

property to them.

Mr. Hendrix testified that he recalls having talked with Mr.
and/or Mrs. Wegner several different times in regard to éhe subject
water rights; that he does not have a specific recollection of a
conversation with Mr. and/or Mrs. Wegner in'regard to the'subject
water rights prior to their purchase of the property from Mr. Hinson,
but that he has made a poiﬁt of informing anyone who ingquired about
the subject water rights that there was a proposed transfer of the

rights pending in the Salem office of the Water Resources Department.

The testimony of other witnesses indicates that Mr. Hinson did
make a practice of informing prospective purchasers in regard to the
water rights as they Would exist upon comp&etion of the changes pro-
posed by the pending applicétions, and that Mr. Hendrix did make a
practice of informing persons who inquired about the subject water
rights that transfer applications proposing chénges to the rights

were pending.
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The said transfer applications numbered 2745 and 2746 have
been pending before the Water Resources Director (or his predecessor,
the State Engineer) and have been a matter of public record since they

were filed on December 18, 1972.

The evidence adduced does not establish any intent on the part
of the applicant or any agreement between the applicant and anyone
purchasing a portion of the subject lands that the purchaser would
receive anything but a 1929 priority right for water for irrigation
of the portion of the subject lands between the Upper Phllliﬁé Ditch
and the Lower Phillips Ditch. It is hoted, however, that any question
of misrepresentation of the water rights in connection with the sale
of the subject property would not be within the jurisdiction of the

Water Resources Director to determine, but within the court's jurisdiction.

The protestants argue that the applicant should not be allowed,
now, to carry out the proposed changes in points of diversion and place
of use that would effect a change in priority of the water right for
irrigation of portions of the subject property he sold to them and
to others after he filed the pending transfer applications numbered
2745 and 2746. .

The protestants cite: Dry Gulch Co. v.lﬁutton et al.; A70°0r
656; Broughton V. Stricklin, 146 Or 259; and Haney et al. v. Neace-
Stark Co. et al., 109 Or 93, and also refer to an opinion of the
Oregon Attorney General to Mr. Rhea.Luper dated June Tl Aol
Neither the cases cited nor the said opinion of the Attorney General
provides a basis for the position held by the protestants that the
pending transfer applications must be denied because of the period
of time they have been pending, or that fhey must be denied beéause
superseding copies were used in correcting defects in the original

copies of the applications.

The question before the Water Resources Director in this pro-

ceeding is set forth by ORS 540.530, which provides in part:

"If, after hearing or examination, the Water
Resources Director finds that the proposed
change can be effected without injury "to
existing rights, he shall make an order
approving the transfer..."

Vol. 34., P. 55



The evidence adduced fails to show that the water rights held
by the protestants through their purchase of portions of the subject
real property, which was owned by the applicant at the time he filed
the pending water right transfer applications numbered 2745land 2746,
would be adversely affected by the changes in place of use and points
of diversion as proposed by the said applications. In fact, approval
of the said applications would be necessary for the protestants to
have appurtenant to their respective properties the water rights as

discussed at their times of purchase of the properties.

The Watermaster, David C. Hendrix, has filed a statement to
the effect that the proposed changes in place of use and points of

diversion may be made without injury to other existing water rights.

ULTIMATE FINDING OF FACT

The evidence adduced fails to show that any other water rights,
not directly involved in the proposed changes in place of use and
points of diversion, would be adversely affected by the proposed
changes. Therefore, approval of the subject water right transfer

applications would not result in injury to existing water rights.

CONCLUSION

No other objections having been filed and it appearing that
the proposed changes in place of use and point of diversion may be
made without injury to existing rights, the applications should be

approved.

ORDER

NOW, THEREFORE, it hereby is ORDERED that the requested
changes in place of use and point of diversion as described herein,

without loss of priority, are approved.

It is FURTHER ORDERED that the quantity of water diverted at
the new points of diversion as authorized herein, together with that
diverted at the old points of diversion, shall not exceed the quantity
of water available at the old points of diversion under the aforesaid

water rights.
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It is FURTHER ORDERED that the following provisions shall be
carried out prior to the diverting of water at the new points of
diversion as herein confirmed:

That the diversion works shall include an in
line flow meter, a weir, or other suitable

devices for measuring the water to which the
applicant is entitled;

That the type and plans of the measuring device

be approved by the watermaster before the begin-
ning of construction work, and that the weir or

measuring device be installed under the general

supervision of said watermaster.

It is FURTHER ORDERED that the changes in place of use and
points of diversion of water as authorized herein be completed,
and the water so transferred be applied to beneficial use on or
before October 1, 1982.

It is FURTHER ORDERED that the certificate heretofore issued
to A. S. Kleinhammer and recorded at page 38773, Volume 30, State
Record of Water Right Certificates, and the certificate heretofore
issued to First National Bank of Ashland and Armin Richter and
recorded at page 24479, Volume 17, State Record of Water Right Cer-
tificates, are hereby canceled; and in lieu thereof new certificates
be issued to describe the balance of each of the aforesaid water
rights, not involved in this proceeding; and upon proof satisfactory
to the Water Resources Director of completion of the changes in
place of use and points of diversion as authorized herein, certifi-
cates of water right shall be issued to describe the rights involved

in this proceeding as modified under the provisions of this order.

Dated at Salem, Oregon this 3rd day of November 1980.

James E. Sexson, Director

A iy

ByChris L. Wheeler, Deputy .

NOTICE: You are entitled to judicial review of this
order. Judicial review may be obtained by filing a
petition for review within 60 days from the service
of this order. Judicial review is pursuant to the
provisions of ORS 183.482.
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VICTOR ATIYEH
GOVTLRNOA
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Water Resources Department

MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310 PHONE

November 3, 1980

Mr. Larry C. Hammack
Attorney at Law

220 Laurel

Medford, Oregon 97501

Mr. Stuart V. Hinson

c¢/o Larry C. Hammack

Attorney at Law

220 Laurel

Medford, Oregon 97501

REFERENCE: File Nos. Tr. 2745 and 2746
Gentlemen:

Enclosed is a certified copy of the order of the
Water Resources Director in the matter of water
right transfer applications Nos. 2745 and 2746
in the name of Stuart V. Hinson.

The date of service is the date of this letter.

Sincerely,

James W. Carver, Jr.
Engineer

JWC:eh
cc: David Hendrix, Watermaster

CERTIFIED MAIL, RRR
Separate mailings
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378-3066



APPLICANT:

Rep. by:

PROTESTANTS:

Rep. by:

PROTESTANTS:

Rep. by:

n

(2)

()

(<)

Stuart V. Hinson

LARRY C. HAMMACK  (Ph. 779-2133)
Attorney at Law

220 Laurel

Medford, OR 97501

Mr. & Mrs. Glen F. Wegner and
Mr. & Mrs. Ralph J. Richards

THOMAS C. HOWSER . (Ph. 482-2621)
Cottle, Howser & Hampton
Attorneys at Law

607 Siskiyou Blvd.

P. 0. Box 627

Ashland, OR 97520

Everette J. & Jimmie F. Bostwick

ROBERT D. HEFFERNAN (Ph. 779-4075)
Heffernan & Fowler

Attorneys at Law

705 West Tenth Street

P. 0. Box 1746

iMedford, OR 97501
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VICTOR ATIYEH
GOVE AR

Water Resources Department

MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310 - PHONE

November 3, 1980

Mr. Thomas C. Howser
Cottle, Howser and Hampton
Attorneys at Law

P.0. Box 627

Ashland, Oregon 97520

Mr. and Mrs. Glen F. Wegner
Mr. and Mrs. Ralph J. Richards
c/o Cottle, Howser and Hampton
Attorneys at Law

P. 0. Box 627

Ashland, Oregon 97520

REFERENCE: File Nos. Tr. 2745 and 2746

Dear Sirs and Mesdames:

Enclosed is a certified copy of the order of the
Water Resources Director in the matter of water
right transfer applications Nos. 2745 and 2746
in the name of Stuart V. Hinson.

The date of service is the date of this letter.

Sincerely,

James W. Carver, Jr.
Engineer

JWC:eh
cc: David Hendrix, Watermaster

CERTIFIED MAIL, RRR
Separate mailings

378-3066



VICTOR ATIYEH
GOVLRNOR

Water Resources Depariment

MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310

November 3, 1980

Mr. Larry C. Hammack
Attorney at Law

220 Laurel

Medford, Oregon 97501

Mr. Stuart V. Hinson
c/o Larry C. Hammack
Attorney at Law

220 Laurel

Medford, Oregon 97501

REFERENCE: File Nos. Tr. 2745 and 2746

Gentlemen:

PHONE

Enclosed is a certified copy of the order of the
Water Resources Director in the matter of water
right transfer applications Nos. 2745 and 2746

in the name of Stuart V. Hinson.

The date of service is the date of this

Sincerely,

James W. Carver, Jr.
Engineer

JWC:eh
cc: David Hendrix, Watermaster

CERTIFIED MAIL, RRR
Separate mailings

=|

letter.

378-3066




{ELURr ‘L1 gE uMog

?. SENDER: Complete tems 1, 2, and 3,

Ad4d your address ln the “RETURN TO" space on

revenie,
1. Thg following service is requested (check one.)
Show to whom and date delivered..cvairernas —c

O Show to whom, date and address of deliveryes.—¢
[J RESTRICTED DELIVERY

Show to whom and date delivered.casesencaas— ¢
O RESTRICTED DELIVERY.

Show to whom, date, and address of delivery.§

(CONSULT POSTMASTER FOR FEES)

2. ARTICLE ADDRESSED TO:  Stuart V. Hinson
c/o Larry C. Hammacﬁ
Attorney at Law
220 Laurel
Medford, OR 97501

3. ARTICLE DESCRIPTION:

REGISTERED NO. ] CERTIFIED NO. INSURED NO.

56371

(Always cbtain sisnature of addressee or agent)

I have received the article described ebove.
SIGNATURE  OAddressee  [JAuthorized agent

LAy

TE OF DELIVERY e —— K

(=4 =0 VEI=2DN

5. ADDRESS (Completa anly If regy ‘%‘ 3'/ 4/01/ ‘?::

o

A
o
Ly2te)

VW 031A1LHID ONY QIHNSNI ‘AAHILSIDGH “14i303H NUNLIY

6. UNABLE TO DELIVER QECAUSE:

JWC Tr 2745-6 YYGPO : 1979-300 459

GL61'Ver 'L 19E L0 84

YN OF141L1H3D ONY 03HNBNI '03HILSIDAY “LdI1303H NMNLEY

[@SENDER:  Completeitems 1, 2, and 3.
Add your address in the “RETURN TO" space on
Teverie,

1. The following service is requested (check anc.)
(¥ Show to whom and date delivered.svvuernense — @
[J Show to whom, date and address of delivery...__ ¢
[0 RESTRICTED DELIVERY
Show to whom and date delivered.vonceceinsa— ¢
[J RESTRICTED DELIVERY.
Show to whom, date, and address of delivery,$

(CONSULT POSTMASTER FOR FEES)

2 ARTICLE ADDRESSED TO:
Larry C. Hammack

%E§°£23¥e€t o
Me for&, OR 97501

3. ARTICLE DESCRIPTICHN:
REQISTERED NO. CERTIFIED NO, L INSURED NO,

56370

(Abways obtain signature of addreszoe or agent)

1 have received the article described above.
SISNATURF  DAddressce Authorized agent

N

'DATE c?nsuvmv

/)~ S -2

5. ADDRESS (Complets anly H requestad)

6. UNABLE TO DELIVER BECAUSE:

JWC Tr. 2745-6



VICTOR ATIYEH
GOVERNCR

Water Resources Department
MILL CREEK OFFICE PARK

555 13th STREET N.E., SALEM, OREGON 97310 PHONE 378-3066

November 3, 1980

Mr. Thomas C. Howser
Cottle, Howser and Hampton
Attorneys at Law

P.0. Box 627

Ashland, Oregon 97520

Mr. and Mrs. Glen F. Wegner
Mr. and Mrs. Ralph J. Richaxrds
c/o Cottle, Howser and Hampton
Attorneys at Law

P.. 0. Box 627

Ashland, Oregon 97520

REFERENCE: File Nos. Tr. 2745 and 2746

Dear Sirs and Mesdames:

Enclosed is a certified copy of the order of the
Water Resources Director in the matter of waterx
right transfer applications Nos. 2745 and 2746
in the name of Stuart V. Hinson.

The date of service is the date of this letter.

Sincerely,

James W. Carver, Jr.
Engineer

JWC:eh
cc: David Hendrix, Watermaster

CERTIFIED MAIL, RRR
Separate mailings



:{.mm.

Complete ftems 1, 2, and 3.
Add your address in the “RETURN TO™ space on
Toverse,

ELBI‘UEr'llH

%1 1. The following service is requested (check one.)
Show to whom and date delivered...caveveeee —@
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SIGNATURE  DAddressco  CAuthorized agent
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JWC Ap. 2745-6



Water Resources Department
MILL CREEK OFFICE PARK

ROBERT W. STRAUB

I 555 13th STREET N.E., SALEM, OREGON 97310 PHONE 378-3066

August 22, 1979

Larry C. Harmmack Thomas C. Howser
laviland, deSchweinitz, Stark & Hammack Cottle, Howser & Hampton
221 West IHMain Street P.0. Box 627

Medford, Oregon 97501 Ashland, Oregon 97520

Robert D. Heffernan
I'effernan & Fowler
P.0. Box 1746

Medford, Oregon 97501

RC: Stuart Hinson Transfer Applications Nos. 2745, 2746

Gentlemen:

Yle have Mr. Hammack's letter of August 17, 1979, in reference to water
right transfer applications Nos. 2745 and 2746 in the name of Stuart Hinson and
the protest by Mr. and Mrs. Glen F. Wagner and Mr. and Mrs. Ralph J. Richards
and the protest by Mr. and Mrs. Everette J. Bostwick, requesting that the matter
be set for hearing before the Water Resources Director. If you gentlemen will
agree to a date sometime after the first of October, 1979, we will attempt to
accommodate that date and make the necessary arrangements for a hearing in the
Jackson County Courthouse in Medford, to take testimony on the question of
injury to other water rights that would result from the proposed changes in
place of use and point of diversion of water from Little Applegate River,

After having had opportunity to carefully review the files, I believe
the following comment should be noted: It is doubtful that the Water Resources
Director could deny the applications on the basis of portions of the lands to
which the subject water rights are appurtenant having changed ownership sub-
sequent to the applications having been filed as public records. In view of
this, it may be that part of the issues could bhe resolved by stipulation.

Sincerely,

James W, Carver, Jr.
Engineer

JWC:1cj
cc: David C. Hendrix, Watermaster

COPY



7-3935. R.Z2W. W M.

T
M

'f
’\\5\
G

—
N==. —
-(.\" \iﬁ‘-:’?—ﬁ’
~
Ay .
L

Scale 8 =rmile

2
Covl.La7 3

I\ \\\\\\\\\\\\ \\\\\

Glen F. & Helen A. legner

Ralph & June Richards
E David & Anita Willard

(Fiqure 1)



2

7°395. R.ZW. W M.

!

A}
,

|
i<
B iy
=\ e~
e
==\ 2=,
Rt e—— (|
A
== =
4.\.;\7’;‘_1‘1 9 it
e ==8%J7 N,

4"5
\

Scale 8 zrmile

Govli.le7 3

\\ ’,’ .‘\4"-..
S G~

Glen F. & Helen A. lWegner
Ralph & June Richards

David & Anita Willard

(Figure 1)



VICTOR ATIYEH
GOVERNCR

Water Resources Department

MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310 PHONE 378-3066

June 24, 1980

Mr. Thomas C. Howser
Cottle, Howser & Cue
Attorneys at Law

607 Siskiyou Boulevard
P. 0. Box 627

Ashland, Oregon 97520

REFERENCE: Transfer applications Nos. 2745 and 2746

Dear Mr. Howser:

This will acknowledge receipt of you letter of June 20, 1980
transmitting a Motion to Dismiss and Amended Objections,
together with proof of service, in behalf of your clients,
Glen F. Wegner, Helen A. Wegner and Ralph Richards and June
Richards and David Millard and Anita Willard.

0AR 690-01-030 provides: "At any time more than ten days prior to
hearing, the protestant may amend his protest or petition by
serving a copy of the amended protest or petition upon all parties.
Proof of service shall be attached to the original and filed with
the Water Resources Director." The hearing is scheduled for

June 27, 1980. The amended protest was received on June 23, 1980.
Therefore, the amended protest is not timely.

Your motion to dismiss the proceedings will not be ruled on prior
to commencement of the hearing.

Sincerely,

James E. Sexson
Director

JES:JWC

cc: Mr. Larr C. Hammack
Mr. Robert D. Heffernan
Mr. David C. Hendrix, Watermaster



VICTOR ATIYEH
GOVERNOA

Water Resources Department

MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310 PHONE 378-3066

June 24, 1980

Mr. Thomas C. Howser
Cottle, Howser & Cue
Attorneys at Law

607 Siskiyou Boulevard
P. 0. Box 627

Ashland, Oregon 97520

REFERENCE: Transfer applications Nos. 2745 and 2746

Dear Mr. Howser:

This will acknowledge receipt of you letter of June 20, 1980
transmitting a Motion to Dismiss and Amended Objections,
together with proof of service, in behalf of your clients,
Glen F. Wegner, Helen A. Wegner and Ralph Richards and June
Richards and David Willard and Anita Willard.

OAR 690-01-030 provides: "At any time more than ten days prior to
hearing, the protestant may amend his protest or petition by
serving a copy of the amended protest or petition upon all parties.
Proof of service shall be attached to the original and filed with
the Water Resources Director." The hearing is scheduled for

June 27, 1980. The amended protest was received on June 23, 1980.
Therefore, the amended protest is not timely.

Your motion to dismiss the proceedings will not be ruled on prior
to commencement of the hearing.

Sincerely,

James E. Sexson
Director

JES:JUC

cc: Mr. Larr C. Hammack
Mr. Robert D. Heffernan
Mr. David C. Hendrix, Watermaster



CoTTLE, HowsER & CUE

ATTORNEYS AT LAW RICHARD C.COTTLE
THOMAS C.HOWSER
607 SISKIYOU BOULEVARD POST OFFICE BOX 627 RONALD K.CUE

REGORY A.PARKER
ASHLAND,OREGON 27520 SREGO

(so3) ag2-2621

by
June 20, 1980:: & & o
! g ]
v {_a'rJ.':" 2 3 1980
WATER fEESOURCES DEPT
SALEM.OREGQN

-

Mr. James E. Sexson
Director

Water Resources Department
Mill Creek Office Park

555 13th Street; N:E:
Salem, OR 97310

Re: Hinson/Wegner/Richards

Our File No. 5551

Your File No. T-2?45;-T—2?46
Dear Mr. Sexson:
Please find enclosed our Motion to Dismiss and our
Amended Objections in regard to the above entitled
matter.

Sincerely yours,

COTTLE, HOWSER § CUE

lb—l‘—_—-——-—
Thomas C. Howser

TCH:jw

Enclosures
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COTTLE. HOWSER
& CUE
607 SISKIYOU BOULEVARD
P.0. 80X 827
ASHLAND. OR 97520
(503) 482-2621

- S N o ¢ dea o
JU 231880
WATER {CSOURCES DEPT
SALEM. OREGON

BEFORE THE WATER RESOURCES BOARD OF THE STATE OF OREGON
In the Matter of Application )
)
for Approval of Changes of )
) AMENDED OBJECTIONS
Use and Diversion from the )
)
)

Little Applegate River

COME NOW GLEN F. WEGNER and HELEN A. WEGNER and RALPH
RICHARDS and JUNE RICHARDS and DAVID WILLARD and ANITA WILLARD
and object to the proposed transfer of use and diversion under
the application by STUART V. HINSON with respect to the waters of
the Little Applegate River upon the following gfounds:
1. Such propsed changes will have an adverse affect upon the
Objectors.
2. The Applicant transferred said property prior to publication
of any notices regarding said transfer, the water rights passed
to objectors as an appurtenance and petitioner has no standing
relative thereto.
3. The Application for Transfer is not timely filed with respect
to sales of property by the Applicant which are appurtenant to the
water rights nor timely prosecuted, consisting of laches.
4. Petitioner is equitably estopped from maintaining this positiop
as objectors purchased without knowledge of the proposed change,
in reliance upon such water rights and Petitioner failed to advisel
them relative thereto when he knew or should have known that such
matter was a material factor to plaintiff's purchase and use of

said property.

AMENDED OBJECTIONS -1-




1l S- Petitioner is estopped by deed in that the deed to said
2 || properties does not reserve or limit water rights which are
appurtenances thereto and said deeds in fact make specific

reference in some instances to irrigation rights without limitatioi.

COTTLE, HOWSER § CUE
BYQ\MA/C LM

Thomas C. Howser
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COTTLE, HOWSER

& CUE
607 SISKIYOU BOULEVARD M[ENDED OBJECTI ONS e 2 =

P. 0. BOX 6§27
ASHLAND, OR 97520
(503) 482-2621
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COTTLE. HOWSER
& CUE
607 SISKIYOU BOULEVARD
P.0.BOX 627
ASHLAND. OR 97520
(503) 482-.2621

BEFORE THE WATER RESOURCES BOARD OF THE STATE OF OREGON
In the Matter of Application
for Approval of Changes of

Use and Diversion from the MOTION TO DISMISS

)
)
)
)
)
)
)

Little Applegate River

COME NOW the objectors herein GLEN F. WEGNER and
HELEN A. WEGNER and RALPH RICHARDS and JUNE RICHARDS and DAVID
WILLARD and ANITA WILLARD and move to dismiss the proceedings
herein as the same affect the objectors upon the grounds and for
the reasons: y
1. That the Petitioner has sold and transferred all of his right,
title and interest in and to the properties affected prior to the
first publication of notice and has no standing to maintain this
proceeding.
2. The Water Resources Director has no jurisdiction to determine
legal and equitable questions presented in this proceeding.

3. Petitioner's application has not been timely filed or prosecutefd

to the detriment of the objectors.

COTTLE, HOWSER & CUE
By: N\ wo—dd Ef ‘ilpq&b“bﬁh

Thomas C. Howser

MOTION TO DISMISS -1-
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COTTLE. HOWSER
& CUE
€07 SISKIYOU BOULEVARD
P.0.B0X 627
ASHLAND OF 97520
(5073) 192.24821

CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing

Amended Objections and Motion to Dismiss

on Larry C. Hammack and Robert Heffernan

attorney(s) for Petitioner onJune 20 ,

1980 by mailing to said attorney(s) a correct copy thereof,
certified by me as such, contained in a sealed envelope, with
postage paid, addressed to said attorney(s) at his, her, or

their regular office address, to wit:Larry C. Hammack, 220

Laurel Street, Medford, OR; Robert Heffernan, P 0 Box 1746
Medford, OR 97501~ _
and deposited in the post office at Ashland, Oregon on said

day. Between the place of mailing and the place so addressed,

there is a regular communication by U S Mail.

DATED: June 20 1980.

[
\TTLE, 1OWSE:
<::\& l

of attorneys for Objectors

COTTLE, HOWSER & CUE
Attorneys at Law

607 Siskiyou Boulevard

P O Box 627

Ashland, OR 97520
Telephone: (503) 482-2621

-1- Certificate of Service

= i
il el
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BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON CGUNTY

IN THE MATTER OF THE APPLICATIONS )

OF STUART V. HINSON FOR APPROVAL ) SECOND AMENDED

OF CHANGES IN PLACE OF USE & POINT ) NOTICE OF

OF DIVERSION OF WATER FROM LITTLE ) HEARING

APPLEGATE RIVER )

TO: Stuart V. Hinson Glen F. & Helen A. Wegner
*c/o Larry C. Hammack and Ralph § June Richards
Attorney at Law *c/o Thomas C. Howser
220 Laurel Cottle, Howser & Hampton
Medford, Oregon 97501 P.0-. Box 627

Ashland, Oregon 97520
Everett J. § Jimmie F. Bostwick

*c/o Robert D. Heffernan, Jr. David C. Hendrix
Heffernan & Fowler Watermaster, District 13
P.0. Box 1746 Jackson County Courthouse
Medford, Oregon 97501 Medford, Oregon 97501

Notice is given hereby that concurrent hearings in the matters of water
right transfer applications Nos. 2745 and 2746, in the name of Stuart V. Hinson,
for approval of changes in place of use and point of diversion of water under
rights described by the certificates recorded at page 24479, Volume 17, and page
38773, Volume 30, State Record of Water Right Certificates, as set forth in the
notice published in the Medford Mail Tribune newspaper in the issues of June 10,
17 and 24, 1977, and protests in the names of Everett J. Bostwick and Jimmie F.
Bostwick, and in the names of Glen F. Wegner, Helen A. Wegner, Ralph Richards and
June Richards against approval of said applications, have been rescheduléd to be
held before James W. Carver, Jr., an employee of the Water Resources Department,
authorized to preside in behalf of the Water Resources Director, commencing at
10:00 a.m. on Friday, June 27, 1980, in Conference Room 106-107 in the Jackson
County Justice Building, Medford, Oregon.

Attached is information material on the procedures, right of represen-
tation and other rights of parties relating to the conduct of the hearing as
required under ORS 183.413(2).

Dated at Salem, Oregon this 14th day of April, 1980.

£ Lo

James E. Sexson
Director .=

* CERTIFIED MAIL, RRR



HEFFERNAN & FOWLER
ATTORNEYS AT LAW

ROBERT D. HEFFERNAN, JR. 705 WEST TENTH STREET AREA CODE 503
WILLIAM H. FOWLER e e TELEPHONE 779-4078
FRANK R, ALLEY, IOT MEDFORD, OREGON 9750I

June 23, 1980

™ :—1 f‘- OB )
teLeiVED
Mr. James Carver, Jr. WATER RESOURCES DEPT
Engineer SALEM, OREGON

Water Resources Department
555 13th Street N. E.
Salem, Oregon 97310

Dear Mr. Carver:

On behalf of the Protestants Everett J. Bostwick
and Jimmie F. Bostwick we are enclosing a Supplemental and
Additional Objection to Change in Place of Use and Point of

Diversion and an Affidavit of Mailing in which states that
copies have been sent to the attorneys representing the other

parties to the proceeding.
Veryn truly urs,
M[
ROBERT D. ERNAN

RDH/sp

Enclosure



HEFFERNAN & FOWLER

10
11
12
13
14
15

16

(3]
=

= P.O. BOX 1746
(3%
8]

(A]
G

TELEPHOMNE (503) 779-4075

ATTORNEYS AT LAW
705 WEST TENTH STREET

MEDFORD, OREGON 97501

[AS]
R

(3]
(o)}

BEFORE THE STATE OF OREGON, WATER

In the Matter of the Application
of

STUART V. HINSON, for approval in

change of place and use and Point

of diversion of waters for Little
Applegate River.

RESOURCES DEPARTMENT

e e et et Mt et Nt Nt

I, Robert D. Heffernan,
depose and state that on June 23,

United States mail true copies of

AFFIDAVIT OF MATILING

Jr., first being duly sworn,

1980, I deposited in the

a Supplemental and Additional

Objection to Change in Place of Use and Point of Diversion

addressed to Larry C. Hammack, 220 Laurel St., Medford, Oregon,

and Tom Howser, P. O. Box 627, Ashland, Oregon,

for the other parties to these proceedings.

sD

as attorneys

BROBERT D. HEF%BRNAN, JR./

Subscribed and sworn to before me
thise24/ day of June, 1980.

Notaryf?ubil i%or Oregon

My commission explres :

AFFIDAVIT OF MATLING

)



HEFFERNAN & FOWLER

ATTORNEYS AT LAW

TELEPHONE (503) 770-4075

705 WEST TENTH STREET
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* P.O. BOX 1746
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MEDFORD, OREGON 97501
(4]
w

%]
S

B
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[38]
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BEFORE THE STATE OF OREGON, WATER RESOURCES DEPARTMENT
In the Matter of the Application

)
)

of )

) SUPPLEMENTAL AND ADDITIONAL

STUART V. HINSON, for approval in ) OBJECTION TO CHANGE IN PLACE
change of place and use and point ) OF USE AND POINT OF DIVERSION
of diversion of waters for Little )
Applegate River. )
)

Comes now, Everett J. Bostwick and Jimmie F. Bostwick,
husband and wife, and make the following supplemental and additional
objections to the applications of Stuart V. Hinson designated
Nos. 2745 and 2746; the basis of which objections are as follows:

l. At the time that "Notice of Water Right Transfer
Application Nos. 2745 and 2746" was published under date of May 24,
1977 by James E. Sexson, Director, Protestants herein were the
owners of real property described in that Warranty Deed executed
by Stuart V. Hinson, as the Grantor, on August 22, 1973 and which
named Protestants as the Grantees, and was recorded on October 12,
1975 as instrument No. 75-13832, Official Records Jackson County,
Oregon. The notice as published by James E. Sexson, Director,
makes no reference to any previous application filed by Stuart V.
Hinson or any ammendment thereto and is in a form intended to give
notice of initial application.

2. That Stuart V. Hinson has failed to use due and
reasonable diligence in the pursuit of his applications for change
in place of use and point of diversion of water from the Little
Appligate River and should be estopped from asserting such

applications.

SUPPLEMENTAL AND ADDITIONAL OBJECTION -1-



HEFFERNAN & FOWLER

ATTORNEYS AT LAW

TELEPHONE (501) 779.4075
705 WEST TENTH STREET = P.O. BOX 1746

MEDFORD, OREGOMN 97501
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(=]

3. That the land located between those water ditches
known as the "Upper Philips" and "Lower Philips" as the same
traverse Protestants' land can be generally described as being
"steep" in grade. The condition of the "Upper Philips" and the
nature of the porous soil upon which it is located has permitted
seepage from the ditch and percolation through the soil so that
downhill "gullies" and "draws" are irrigated through such seepage
and percolation with resultant growth of grass which has been
annually utilized by Protestants for grazing purposes. In addition,
there is a moderate to profuse growth of grass near the edges of
the "Upper Philips" ditch which has enhanced the grazing character-
istics of Protestants' property. That considering existing features
of terrain, the portion of Protestants' property which has the use
of water derived from the "Upper Philips" ditch through seepage
and percolation is subject to a beneficial use of that water.

To permit the applications of Stuart V. Hinson to be
granted would cause great hardship to Protestants and would sub-
stantially diminish the value of their property for grazing pur-

poses, this being its only and best use.

e

EveretE’J./Bbsthck

Subscribed and sworn to before me
this p?j day of June, 1980.

A

tary Pu c for Oregon
My commission expires: //-2¢/-P2

SUPPLEMENTAL AND ADDITIONAL OBJECTION -2-
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FROM:

Date:

MEMORANDUM

— e m— e o — — — —

Transfer Files Nos. 2745, 2746, Hinson

James W. Carver, Jr. e;lézzzil

June 12, 1980

Carver responded to Mr. Heffernan's letter of June 11, 1980, by
telephone on this date.

Mr. Heffernan was advised that Mr. Hinson's original applications
and maps, filed on December 18, 1972, were returned to Mr. Hinson's
then attorney, John E. Ferris, for correction and additional infor-
mation, by our letter of April 12, 1973.

The record shows that the applications (or superseding copies of the
said original applications) were received from Mr. Ferris on July 16,
1973. The returned applications were held in this office, without
action, until they were returned to Mr. Ferris for additional correc-
tions and additional information,by our letter of January 28, 1977.

The record further shows that on May 16, 1977, we received a letter
from David Hendrix, Watermaster, transmitting superseding copies of
applications Nos. 2745 and 2746. It appears that the original appli-
cations were retained by the applicant or his attorney.

During the course of the aforesaid telephone conversation, Carver
advised Mr. Heffernan that the second paragraph of Carver's letter of
August 22, 1979, to Mr. Hammack, Mr. Heffernan and Mr. Howser, was the
result of an informal discussion with the Water Resources Department's
assigned Assistant Attorney General.

Since it appears that there may be questions as to the effect of change
of ownership of real property upon a pending application, which may
result in an appeal to the Oregon Court of Appeals, Carver stated that
he would bring to the hearing copies of the entire correspondence file
on pending transfer applications Nos. 2745 and 2746 so that they can

be made a part of the record by official notice.

1e3



T0:

FROM:

Date:

Transfer Files Nos. 2745 & 2746, Hinson

James W. Carver, dJr. gﬁ/a

i

June 20, 1980

Mr. Larry C. Hammack, Attorney at Law, representing Stuart Hinson,
telephoned this date to request certified copies of the water right
transfer applications filed by Mr. Hinson, with reference to files
Nos. 2745 and 2746.

Carver informed Mr. Hammack that only the current, amended copies
of the subject applications are on file; that the originally
submitted applications were, apparently, retained by Mr. Hinson
or his former attorney, Mr. Ferris.

Mr. Hammack then asked whether the files showed the date of receipt,
return for corrections, and resubmittal of the original and/or
amending copies of the applications. Carver advised Mr. Hammack
that the correspondence in the files does establish such dates

and that copies of the current amending copies of the subject
applications and copies of the correspondence have been prepared

and will be at the hearing on June 27, 1980.

Carver also informed Mr. Hammack of a similar telephone conversation
with Mr. Heffernan in regard to the same matter, on June 12, 1980.



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

Jackson County

IN THE MATTER OF WATER RIGHT)
TRANSFER APPLICATIONS NOS. )
2745 %,2746 IN THE NAME OF ) STATEMENT, FINDINDS
STUART V. HINSON' FOR CHANGES CONCLUSIONS & ORDER
IN PLACE OF USE AND POINTS )
OF DIVERSION OF WATERS OF )
LITTLE_APPLEGATE RIVER )

STATEMEN T

On December 18, 1972, two applications were filed in the office of the
State Engineer (predecessor to the Water Resources Director) in the name of
Stuart V. Hinson, for approval of changes in place of use and points of
diversion of waters appropriated from Little Applegate River under the provisions
of certain existing water rights of record, pursuant to ORS 540.510 to 540.530.

The said applications were examined and found to be defective in describing
the specific portions of the subject water rights to be modified by the proposed

changes in place of use and points of diversion. Over the period of time
extending from December of 1972 until May of 1977, and with delays resulting in
part from a backlog of pending applications in the Department, the applications
were corrected and completed, using superseding copies of the applications, and
notice of the proposed chanaes were published pursuant to ORS 540.520(2).

The said notice which was published in the June 10, 17 and 24, 1977 issues
of the Medford Mail Tribune newspaper, provided:

NOTICE 0!-". WATZR RIGHT TRANSF=R APPLICATIONS NOS. 2745 and ‘2?-'.6

Notice is given hereby that two applications have been filed in the office
of the Waier Resources Director by Stuart V. Hinson for approval of changes in
place of use and point of diversion from Iittle Applegate River.

(1) Tne certificate recorded nt Page 38773, Vol. 30, State Record of
Water Right Certificates, in the name of A.S. Kleinhammer, describes a right which
includes the use of not to exceed 0.41 cubic foot per second from Little Applegate
River for irrigation of 8.4 acres in SE} MW, 2.0 acres in NE} SW% and 6.0 acres in
MW} SEX of Sec. 19, T, 39 S., R, 2 W., W.l., with a date of priority of Sept. 1, 1857.

Water for the said right is diverted through the Upper & Lower Phillips
Ditches from points located (1) 680 ft. S. and 9 £t. W., (2) 215 ft. S. and 790 rt.
W. from the N. fcorner of Sec. 29, both being within the NE} N#} of Sec. 29, T. 39 833
R. 2/ W., W.u,

By application No., 2745, the applicant herein, owner of the ldnds above




described, propcses to change the place of use and point of diversion therefrom,
and without loss of priority to irrigate a certain 0.6 acre in NS} SW¥: and 16.0
acres in Lot 3 (NW% SW%) of Sec. 19, T. 39 S., R. 2 W., W.M,, through the Gin Lin

Ditch from a point of diversion located 1430 ft. N. and 1905 ft. W. from the E.

icorner of Sec. 29, being within the NWs NE} of Sec. 29, T. 39 S., R. 2 W., W.M.

(2) The certificate recorded at Page 24479, Vol. 17, State Record of ‘
Water Right Certificates, in the names of First National Bank of Ashland & Armin i
Richter, describes a right which includes the use of not to exceed 0.21 cubic foot |
per second from Little Applegate River for irrigation of 0.6 acre in NE: SW2 and
16.0 acres in Lot 3 (W} S#%) of See. 19, T. 39 S., R. 2 Wy W.M,, with a date of
priority of Nov. 12, 1929,

Water for the said right is diverted through the Gin Lin Ditch as described
above.

By application No. 2746, the epplicant herein, owner of the lands above

desceribed, proposes to change the place of use and point of diversion therefrom, and
without loss of priority to irrigate a certain 8.2 acres in ¥ NE} and 8.4 acres in
SEZ NW3 of said See. 19, through the Upper Phillips Ditch ms deseribed above.
A1l pe-z'nons j:nterested are not;‘;ﬂed hereby that a heﬁi‘ing will be held
at the county courthouse at Medford, Oregon, on August 5, 1977, at 9:30 a.m. All
objections to the proposed change, if any there are, will be heard at said time
and place. Any and all objections shall be prepared in writing, ome copy to be
served on Stuart V. Hinson, P.0. Box 579, Jacksonville, Oregon 97530, and one copy
filed with the %ater Resources Department, Salem, Oregon 97310, together with a $10
filing fee, at least 10 days prior to the date set for hearing. IF NO OBJECTION IS
PILED, THE APPLICATION MAY EE APFROVED BY THE WATER RESOURCES DIRECTOR WITHOUT A
HEARING. Administrative rules pertaining to the 'filiru; of a protest will be
furnished by the Water Resources Department upon request.
Dated at Salem, Oregon, this 24th day of May, 1977.

JAMES E. SEXSON
Diractor

On July 22, 1977 a protest in the names of Everette J. Bostwick and
Jimmie F. Bostwick was filed in the office of the Water Resources Director
through their attorney, Robert D. Heffernan, against approval of the pending
applications numbered 2745 and 2746. :

On July 26, 1977 a protest in the names of Glen F. Weaner and Helen A.
Wegner and Ralph Richards and June Richards was filed in the office of the
later Resources Director through their attorney, Thomas C. Howser, against
approval of the pending applications. :
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Both protests alleage that the protestants would be adversely affected
by approval of the pending applications.

Pursuant to the Director's Second Amended Motice of Hearing dated April
14, 1980, the matter of pending transfer applications numbered 2745 and 2746
and the protests against approval of the said applications was brought to
hearing in Medford, Oregon on June 27, 1980, before James W. Carver, Jr., an
employee of the Yater Resources Department, authorized to preside at the
hearing in behalf of the Water Resources Director.

At the beginning of the hearing, Robert D. Heffernan, Jr., Attorney at
Law, appeared in behalf of the protestants, Everette J. and Jimmie F. Bostwick,
and withdrew their protest against approval of the pending applications.

Protestants, Glen F. and Helen A. lWeaner and Ralph and June Richards,
were present at the hearing and were represented by Thomas C. Howser, Attorney
at Law, of the firm of Cottle, Howser and Hampton of Ashland, Oreagon. The
applicant, Stuart V. Hinson was present and was represented by Larry C.
Hammack, Attorney at Law, Medford, Oreqgon.

Also at the beginning of the hearing, David and Anita Willard acting
through their attornay, Thomas C. Howser, sought to become parties to the
matter through joining in the protest by the Wegners and the Richards. Not
having filed a timely protest pursuant to ORS 540.520(3) and not having filed
a petition taxxmiexxeme pursuant to OAR 137-03-005(2), David Williard and
Anita Willard do not have party status in this matter.

The location of the lands from which the 1857 priority water right is
proposed to be severed by chanae in place of use, and the portions thereof
now owned by the protestants herein and by the Williards are shown by Figure 1,
herein. The effect of the proposes transfers of water right would be to
change the priority for use of water on the lands now owned by the protestants
and the Willards, and others, from September 1, 1857 to November 12, 1929,

RULING ON MOTION

On June 23, 1980, Thomas C. Howser, actina in behalf of his clients
Glen F. Wegner, Helen A. Wegner, Ralph Richards, June/Richards, David Willard
and Anita Willard, submitted to the Director a motion to dismiss the proceeding
for approval of the pending applications as the same would affect the objectors.

The said motion is denied.

EVIDENTIARY RULINGS

Applicant offers as his exhibit "B" the original of transfer application
nymbered 2746 that was filed in the office of the State Enaineer on December 18,
1972.

Applicant offers as his exhibit "C" the original of part "1" of transfer

application numbered 2745 that was filed in the office of the State Enaineer on
December 18, 1972.

Applicant offers as his exhibit "D" the original of part "2" of transfer

application numbered 2745 that was filed in the office of the State Engineer on
December 18, 1972.
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Applicant offers as his exhibit "E" a packet containing original _
supersedgnq copies of transfer applications numbered 2745 and 2746, which cop1§§
were first received in the office of the State Engineer on July 16, 1973, together

with supporting maps, and a copy of a letter dated April 12, 1973 from the
office of the State Engineer to John E. Ferris, Attorney at Law, Medford,
Oregon.

Proptestants object to admission of the said exhibits into the record.

Testimony was received in regard to how the superseding copies of
transfer applications numbered 2745 and 2746 conforn to or differ from the
original documents that were filed on December 18, 1972. Therefore, protestants’
objections are overruled. Applicant's exhibits "B", "C", "D" and "E" are
received into the record of this proceeding.

FINDINGS

At the time water right transfer applications numbered 2745 and 2746
were filed in the office of the State Engineer Mr. Stuart V. Hinson, applicant,
was the owner of record of all of the real property that would be directly
affected by the proposed changes in place of use and in&s of diversion of
waters of the Little Applegate River, as describediEE??iﬁ,above.

/’%he subject real property now owned by Ralph and June Richards was
conveyed from Stuart V. Hinson to Edward M. Lewis and Rachel Lewis by a
warranty deed dared September 5, 1974. (Applicant's exhibit "G") The said
real property was conveyed from Edward M. Lewis and Rachel Lewis to Ralph J.
Richards and June L. Richards by a warranty deed dated January 18, 1977,
(Applicant's exhibit “L") Both deeds were silent as to water rights.

Mr. Lewis testified that when they purchased the subject property
from Mr. Hinson/fhat they would enjoy 1957 priority water rights on certain lands
served from the LTower Phillips Ditch and 1929 priority water rights on certain
lands served from the Upper Phillips Ditch, and that he convey this same
information to Mr. Richards prior to his sale of the property to the Richards.

Mr. Richards testified that in addition to a conversation with Mr. Lewis
regarding water rights. prior to purchase of the subject property, he inquired
of the watermaster, Mr. David Hendrix, who told him what the water rights of
record were for the property and informed him that there was a "transfer in
the works".

The subject real property now owned by David and Anita Willard was
conveyed from Stuart V. Hinson to Robert Start by a special warranty deed
dated May 5, 1977. (Applicant's exhibit "I") The said real property was conveyed
from Robert Start to David A. Willard and Anita C. Willard by a warranty deed
dated November 9, 1977. (Applicant's exhibit "M") Both deeds were silent as
to the subject water rights.

Mr. Start testified that his understanding of the water rights he would
enjoy through the Upper and Lower Phillips Ditches was the same as that
testified to by Mr. Lewis. No evidenced was adduced as to whether there was
any communication between Mr. Start and Mr. and/or Mrs. Willard in regard to
the subject water rights.



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN THE MATTER OF THE APPLICATIONS )
OF STUART V. HINSON FOR APPROVAL )
OF CHANGES IN PLACE OF USE & POINT )
OF DIVERSION OF WATER FROM LITTLE )
APPLEGATE RIVER )

- Em m = = = Em e = = e = e = e = oa =

L0 Stuart V. Hinson
*c/o Larry C. Hammack
Attorney at Law

SECOND AMENDED
NOTICE OF
HEARING

Glen F. & Helen A. Wegner
and Ralph & June Richards
*c/o Thomas C. Howser

220 Laurel
Medford, Oregon 97501

Cottle, Howser § lampton
P.0. Box 627

Ashland, Oregon 97520
Everett J. § Jimmie F. Bostwick

*c/o Robert D. Heffernan, Jr. David C. Hendrix
Heffernan & Fowler Watermaster, District 13
P.0. Box 1746 Jackson County Courthouse
Medford, Oregon 97501 Medford, Oregon 97501

Notice is given hereby that concurrent hearings in the matters of water
right transfer applications Nos. 2745 and 2746, in the name of Stuart V. Hinson,
for approval of changes in place of use and point of diversion of water under
rights described by the certificates recorded at page 24479, Volume 17, and page
38773, Volume 30, State Record of Water Right Certificates, as set forth in the
notice published in the Medford Mail Tribune newspaper in the issues of June 10,
17 and 24, 1977, and protests in the names of Everett J. Bostwick and Jimmie F.
Bostwick, and in the names of Glen F. Wegner, Helen A. Wegner, Ralph Richards and
June Richards against approval of said applications, have been rescheduléd to be
held before James W. Carver, Jr., an employee of the Water Resources Department,
authorized to preside in behalf of the Water Resources Director, commencing at
10:00 a.m. on Friday, June 27, 1980, in Conference Room 106-107 in the Jackson
County Justice Building, Medford, Oregon.

Attached is information material on the procedures, right of represen-
tation and other rights of parties relating to the conduct of the hearing as
required under ORS 183.413(2).

Dated at Salem, Oregon this 14th day of April, 1980.

£ Sbperm

James E. Sexson
Director

* CERTIFIED MAIL, RRR
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g ( ORS 183,413 (2)

CONTESTED CASE HEARINGS

The matter set for hearing by the accompanying notice is defined by Oregon law
as a "contested case'" so the procedures for conducting the hearing are established
by the Administrative Procedures Act (ORS Chapter 183) and certain Oregon Administra-
tive Rules adopted by the Water Resources Director, which rules are OAR 137-03-000
to 137-03-080 (Attorney General's Model Rules) and OAR 690-01-005, 690-1-040 and
690-01-045,

The purpose of the hearing is to allow each party (persons directly affected by
the decision to be made by the Water Resources Director) the opportunity to put into
the record of the hearing, first-hand knowledge of witnesses, records, documents
and/or objects that will make the truth of the matter being heard known to the Water
Resources Director. Under the laws governing the matter, only information and facts
that are part of the record can be considered by the Water Resources Director in
reaching his decision.

Each party should approach the hearing prepared to present the testimony of
witnesses, the party's own testimony, and other evidence that will fully support
that party's position on the matter being heard.

The hearing will be conducted by a presiding officer who is an employee of the
Water Resources Director, unless otherwise identified at the beginning of the hearing.

The pattern of conduct of the hearing is similar to that of a court of law, but
not quite as formal. All witnesses must take an oath to '"tell the truth' before
testifying; and all testimony will be recorded for later consideration by the Water
Resources Director.

At the discretion of the presiding officer, the order of presenting evidence
will be as follows:

(1) Statement and evidence of party:

(a) Protesting application for water right permit (ORS 537.180); or

(b) Applying for water right transfer (ORS 540.530); or

(c) Seeking cancellation of a perfected water right (ORS 540.641(2));
or

(d) Seeking water right certificate on which a protest has been filed
(ORS 537.260(3)); or

(e) Department, in hearing on license of Water Well Contractor or
Drilling Machine Operator (ORS 537.747, 537.756).

(2) Statement and evidence of parties in opposition to claim or position
asserted in (1).

(3) Rebuttal testimony.

Any party may request a necessary recess during the course of the hearing.
Also, if it appears that some or all of the matters in dispute might be settled by
an agreement between the parties, the hearing may be recessed for that purpose.

Each party has the right to present witnesses and to question them to bring out

what the witness knows, first hand, about the matter being heard. Each party also
has the right to question the other party's witnesses in regard to matters the

£90-2-12-80



witness has already testified about. The presiding officer, authorized to represent
the Director as a finder of fact, has the authority to present witnesses and to
question witnesses presented by any party.

A party may subpoena Witnesses. The Water Resources Director will prepare and
issue subpoenas to the requesting party upon a showing of general relevance and
reasonable scope of the evidence sought. Service of the subpoena upon the intended
witness, together with payment of witness and mileage fees to that witness, is the
responsibility of the requesting party.

There are four kinds of evidence which are admissible:

(1) Knowledge of the agency. The agency may take "official notice" of con-
clusions developed as a result of its intensive experience in their specialized
field of activity. This includes technical or scientific facts. A party will be
informed at the hearing should the agency take '"official notice' of any fact and you
will be given the opportunity to contest the facts so noticed.

(2) Testimony of witnesses. This includes your own testimony.

(3) Writings. This includes letters, maps, diagrams and other written material.

(4) Other material objects presented to the senses. This has reference to
experiments and demonstrations to prove a fact.

Objections to the admissibility of evidence may be made generally on one of the
following grounds:

(1) Incompetency. Lack of originality or of some defect in the witness, the
document or the nature of the evidence itself.

(2) Irrelevant. The evidence has no tendency to prove or disprove any issue
involved.

(3) Immaterial. The evidence is offered to prove a proposition which is not a
matter in issue.

(4) Unduly Repetitious. The evidence is merely repetitive of what has already
been offered and admitted.

ORS 183.450(1) provides in part that:

"Evidence of a type commonly relied upon by reasonably prudent
persons in the conduct of their serious affairs shall be admissible,'

The above provision in the statute, if applicable, will prevail over objections
to the admissibility of evidence. In reaching a decision, the agency will only
consider ecvidence which has been admitted.

Unless a witness is established on the record as an expert in the kind of

matter he is testifying apout, the opposing party has the right to object to testi-
mony that is not the first-hand knowledge of the witness.



Any party has the choice to obtain the services of an attorney at law to act in
the party's behalf at the hearing. The attorney would act particularly in the
questioning of witnesses and in objecting to wrong kinds of evidence becoming part
of the hearing record.

A party may request a recess during the course of the hearing to obtain ser-
vices of legal counsel. Also, at the end of the hearing, a party may request an
adjournment and reopening of the hearing at a later date to present additional
evidence. The requesting party should not expect approval of such requests without
having shown good and sufficient cause. For example, why the matter was beyond his
reasonable control prior to the hearing.

A decision on the matter being heard will NOT be reached at the hearing. The
decision will be given in the form of an administrative final order by the Water
Resources Director, after the Director has fully considered the record. A copy of
the order will be served on each party and, if applicable, the party's attorney of
record.

A party may file a petition with the Water Resources Director for rehearing or
for reconsideration of the Director's order. The petition must be filed within 30
days of the date of service of the order upon that party, and must set forth the
specific grounds for requesting the rehearing or reconsideration. The Director may
grant or deny the request, or not act on the petition. If the petition is not acted
on by the Director, it is deemed denied on the 60th day following the date it was
filed. If the petition is granted, an amended order will be issued by the Director
to take the place of the previous order which was the subject of the petition.

Any party has the right to appeal the Director's final order to the Oregon
Court of Appeals, regardless of whether a petition for rehearing or reconsideration
is filed by that party. The appeal must be handled by an attorney at law, and is
taken by the filing of a petition with the Court of Appeals for a judicial review on
the record of the matter. The petition to the Court of Appeals must be filed within
60 days from the date of service of a copy of the Director's final order on that
party, or, if rehearing or reconsideration was requested of the Director, the
petition must be filed with the Court within 60 days from the date such request was
denied or deemed denied.

The law requires that during the hearing a word-for-word oral, written or
mechanical record be made of all motions, rulings and testimony. In contested case
hearings before the Water Resources Director, the required word-for-word record is
usually made in the form of a magnetic tape recording. If the Director's final
order is appealed to the Court of Appeals, the Director must prepare for the Court a
written word-for-word transcript of the tape recording, in which case copies of the
written transcript are also furnished to the parties to the appeal.

Except when an order is appealed to the Court of Appeals, a word-for-word
written transcript of the tape recording is not usually prepared unless the party
who wants it is willing to pay the cost of making the transcript. Any party may
obtain a duplicate copy of the tape recording of the hearing by paying the cost of
making the duplicate copy.
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NOTICE OF WATZR RIGHT TREANSFER AFPLICATIONS X0S. 2745 and 2746

Notice is given hereby that two applications have been filed in the office
of the Water Rescurces Director by Stuart V. Hinson for approval of changes in
place of use and point of diversion from Little Applegate River.

(1) The certificate recorded at Page 38773, Vol. 30, State Record of
Water Right Certificates, in the name of A.S. Kleinhammer, describes a right which
includes the use of not to exceed 0.41 cubic foot per second from Little Applegate
River for irrigation of 8.4 acres in SE} MW, 2.0 acres in NEf SW4 and 6.0 acres in
N#% SEY of Sec. 19, T. 39 S., R. 2 W., W.M., with a date of priority of Sept. 1, 1857.

Water for the said right is diverted through the Upper & Lower Fhillips
Ditches fram points located (1) 680 ft. S. and 9 ft. W., (2) 215 ft. 5. and 790 ft.
W. from the N. Zcorner of Sec. 29, both being within the NEi NWi of Sec. 29, T. 39 S.,
R. 2 W., W.M,

By application No. 2745, the applicant herein, owner of the lands above
described, proposes to change the place of use and point of diversion therefrom,
and without loss of priority to irrigate a certain 0.6 mcre in NE%Y SWi and 16.0
acres in Lot 3 (NW Swh) of Sec. 19, T. 39 S., R. 2 W., W.K., through the Gin Lin
Ditch from a point of diversion located 1430 ft. N. and 1905 ft. W, from the E.
4corner of Sec. 29, being within the MW} NE} of Sec. 29, T. 39 S., R. 2 W., W.M.

(2) The certificate recorded at Page 24479, Vol. 17, State Record of
Water Right Certificates, in the names of First National Bank of Ashland & Armin
Richter, describes a right which includes the use of not to exceed 0.21 cubic foot
per second from Little Applegate River for irrigation of 0.6 acre in NE:X SW} and
16.0 acres in Lot 3 (NW} SW:) of Sec. 19, T. 39 S., R, 2 W., W.l{., with a date of
priority of Nov. 12, 1929.

Water for the said right is diverted through the Gin Lin Ditch as described
above.

By application No. 2746, the applicant herein, owner of the lands above
described, proposes to change the place of‘;aa and point of diversion therefrom, and
without loss of priority to irrigate a certain 8.2 acres in NW: NE} and 8.4 amcres in
SE} MW} of said Sec. 19, through the Upper Phillips Ditch as deseribed above.

A1l persons interested are notified hereby that a hea;'ing will be held
at the county courthouse at Medford, Oregon, on August 5, 1977, at 9:30 a.m. All
objections to the proposed change, if any there eare, will be heard at said time
and place. Any and all objections shall be prepared in writing, ome copy to be
served on Stuart V. Hinson, P.0Q. Box 579, Jacksonville, Oregon 97530, arnd one copy
filed with the Water Resources Department, Salem, Oregon 97310, together with a $10
filing fee, at least 10 days prior to the date set for hearing. IF KO OBJECTION IS
FILED, THE APFLICATION MAY EE APFROVED BY THE WATER RESOURCES DIHRECTOR WITHOUT A
HEARING. Administrative rules pertaining to the filing of a protest will be
furnished by the Water Resources Department upon request.

Dated at Selem, Oregon, this 24th day of May, 1977.

JAMES E. SEXSON
Director
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A person appealing from a conviction|1929. It is my understanding that no all steps required to apply the w o
in 2 municipal court for vielation of a|action has been taken by your depart- | ;I:t"n}:jﬂcl:_\l iuso. and to ?r{:r}rcct Eth‘lt“;pr:) ';10593 Ll,m statyte provided for applications for
city ordinance can not be required to|ment relative to allowing any of these { the :1E$;?r§.§?'s|f]fllf?0[ application is refused,|VAter rights being filed in a similar man.
pay a fee for filing a transeript on appeal.|applications. You ask whether or not construction of the “;ﬁo{jgsgéquloﬁ_?\-alr;: theer as provided in the statute of this
June 7, 1930. |[these applications should be denied on “*‘r‘t‘rsiﬂn and use of wiler so long n:rmﬂ:‘ﬁ slate. The court held that the tvidence
Hon. Ross Farnham, account of the provisions of said chapter refusal shall continue in foree.” ;‘;‘“r;"t:ol?cmﬂi"c that neither of the appli-

District Attorney. 287. . STSchet:i:;?a ?E-’S. as amended by chapter|¢ja d atengf' t‘ﬁi &:ﬁ lime subsequent to

Dear Sir: In your letter of June 3| Said chapter 287 reads as follows: s aws of 1927, provides: the State Engine ance of the permit by
you state that the charter of the city of| “Section 1. Subject to such water rights satistaction o'hg made to appear to thelcomply with tgh €r, even attempted to
Bend, Oregon, authorizes appeals from |35 are exilsl.iﬂg at the nrr]ma ]of 1;\ki;:§ e((eiu ﬁm]mllﬂmlllmofl"ll:eb_zmte ‘»“I,;;nmilr that any tningdv 6 clconditluns therein con-

' o = gl of this act, the wate owling main 3t v 'en  perfect i L . a -
convictions in the municipal court and|channel of the Rogtt:iisri\'er 1"Fi:m];l its inter- g“““’ with the provisions of uflsenctfl n"ﬁf.?.'n e e, o page 1076 the court says;
ask to be advised as to whether or not a|scction with the south line of section 27, “‘Eollm, tlliuu Of the state engincer to'(ssue to|water right \A water right claim 1s net o
party appealing from conviction in|township 33 south, range 1 east of the Wil folee b Thet il:‘:(:rllll]l;,icntu of the same char-|tion of gln:'oﬂm';‘,;'“",',},‘;{,""‘ claim Is a declara-
lati P cit lamette meridinn in Jackson county, Oregon, gon Laws ‘.; i}' U_’ 1l In seetion 6744, Ore- preseribed by sta ¢ In o written form
municipal court for violation of a cily|to its confluence with the Pacific oeean, | | ranrs Sald certifieate shall bo recordedfof Inte ¥ atatute, to give public notiee
ordinance is required to pay a fee to the|hereby are witldrawn from appropriation: | i:"wh“l"""“"-'ﬂll to the applicant as provided \\-unm;'il-:,uujn fo create water rights jdentlen)
county clerk for filing a trenscript on|Provided, that this act shall not prevent the ! acauired under the' O i o terimanly recorrod to X tltr:ouml iy s
appropri an« G rate | . ’ 13 SRto

appeal. llqr:llnu-.-“:l[l:?l ﬂ?‘;:‘k..lrtlrri.‘-:g’?iﬂno:tngnrillnli‘::[}h}l{ I‘lu?: ?]m (“rth In any such ﬂ?t‘lI}?t‘t?lc.u:cllll‘nllllﬂéorr:f ‘Ei::nm“n‘ not, water right ""rlf:‘llfllll';-w:\“éggyrgz

Chapter 196, Laws of 1929, provides: |Doses ;Lﬂ?lll prnviitmll(urllmr.”tls:nlit .-almlll not 2hi hr:h'i]lllp l‘."“'l::!':‘mtlhlir‘o:]f 80 long as such [ns “.""IT‘]I;“ r""'_':‘l‘"l"’;'—l['gr:l! ’Im-lng the same thing

' ' Ireve . ¥ tion, yersio ;i ¥ ¥ e e 5 ¢ in

“Whohover ﬂ“f’ person shall be convicted L?Pn?;{' \\'u:t‘r.»? Pur}r(nr:r\rnt:'?ll:m:1|"_‘vu;::1fcrzl1n!|‘:|{‘ N :,T;,'I' " ,“:‘f‘} In nccordance ﬂ“'ltt‘ll bt'l?al nl'f‘itl‘}::la“gg ::1ru Ih,‘-,”‘}'“’“ Lo ereate n ‘\I;'Im:rmr!?;ftm:‘&ﬂgﬂ
|It1 lllm rm&miui:m rv.nurt nlr_r nny lf.“["i' nf l|1L£ “:-;1-::“}":1 2. It shall be tluhtm'll‘.ul for any s CERIATiOaRG, W N liug I‘;:_e:; ffﬁuﬁﬂﬁl""“g Ilulm'n than an inten-
state o regon of any offense definced and|person, 3 arporati t ; y sk 3 nee wit
made pualshable by any elty charter or a"-r lli\-ltllrnl:l'il:_' c:;l;rtuti-tlun-nlnmihl? c‘lﬂllr:lni“lmord{‘l:g for (i(l:lt;on 57‘“' Oregon Lu.ws, provides {:}':tl:'u"Il'l;ﬂ SASNE Fight cla’ilmﬂmglr:iggg"?g ;he
ordinance, unless the charter of such clty|Rogue river below its interscction with the f Issuance of a certificate setting| P right. e
prohibits appeals from such court, such per-|south line of section 27, township 33 south, orth, among other things, the priorit At page 1
gon shall have the same right of appeal to|range 1 cast, Willamette meridian, in Jackson of the date, extent and X priority page 1077 the court says:
the eireult eourt of the state of Oregon|eounty, Oregon, to Its confluence with the right . -purpose of a water| "Tho rranting by th
within whose jurlsdietion such city Hes, as|pPaeilic ocenn, which will Interfere with the = nermit for the right to nl:'mult:?tn f.‘pnlnnpr of a
n;-“: T"luh\:: t{.m';‘: :' t‘"‘l‘ll\;;‘f{:ﬂ:‘mir:‘fnmv:inlal'tt': I’ri?c ;;unm?[-.!.;!uu.-r up or down stream, of { * Section 5729, Oregon Laws provides: :“”'i' |'" and af itaelc Rocu‘;‘u“l;"“li:frﬂ:l?{[ ghis
0 J!TH o O t n”-:; or, W :‘ ] .u_\: # :‘ migratory sh. “Tho right ; ' <o right to the use of the “'nt(.m cant
e e Al Fecha| It fs provided in scction 1 of chapter | shall nke Hogs Se by el appropeiation |0, Stk permif, uness here s 3. pyblass Lor
justlces’ courts.” j281", 1:!:::1&i the rigl;fht tofapthpro;[:{r]ate wal\tcr n ';‘1110 0:"*‘!‘ of the state englneer. | toon :l!ru}- slatute relating &ntlc.-f"ﬁ?'n%rs?rﬁlr?ﬂ o

Section 2508, ot seq., provides the pro-|in certain portions o e Rogue river € term "water right,” is defi fulfimE the lssunnce of such permit nngcr
cedure for taking appeals from justices'|is withdrawn, subject to such water ~}J.‘{w]'lel. Water Rights, Third Editfonni,dagl.g ::..-,-J;',lf“.,lm”i E.l?',,ﬁ,‘},?,’{{.ﬁ,‘““_? and Hmltg?i%n%
courts, and I am not aware of any stat- |[rights as were in existence at the time 4, as follows: J and limitations ,,,mml-}ug IP the conditions
utory authority in this state whereby|of taking cffect of this act. The ques- | A Water-right of appropriation s :'[',f}"l"l";g"::nrls:lst o the use of t?ﬂ,c':‘.“'l’g'r"’}"
a party appealing from a conviction in[tion arises as to whether or not any } e ependent of the ditch for m";_-m: a vestod on:;t'nr?(? ddn"t;;:,db”f““ then becomes
o justices' court is compelled to pay a|water rights exist by virtue of either i or mods of (’.f,jn;,‘;“('tﬂft“dﬁ{r of place of use[°f #kd permir,* ack to the lssuance
fee for filing a transcript on appeal. |of the six applications discussed in your Bripor. 8 granted by’ dhie government 'ipa| The purpose of th

stter. 2xelusive use rate b,

Upon the principle that a defendant A as he am:ﬁ;sulfr.l?g :.Httr; anyihere so long|acting said chapt e Legislature in en-
whose freedom is in jeopardy has the| All six applications are for the appro- and 1t Is an fncorporen l“"t-'"clrll rurpose i fof QOrepon pter 287, General Laws
constitutional right of every legitimate|priation of water within that portion of usufructuary, not cmlfr.:rrlr:?:‘;'!:-ﬁ]?ﬁ";l' sty PDrL[unE % 1929, was to close certain
defense without being forced to -pay for|the Rogue river withdrawn from appro- i 21',’;","'{;0‘:"“ the water or In the chln?mlgl tgg prOpria.tlgn the Rogue river from the A
same, [ am of the opinion that the fee|priation, under the provisions of said o e constructi of water, and to prevent the
in question can not be collected. chapter 287. Four of the applications are " r.he question arises as to whether or|draulic ton of any dams or other hy-

I H. VAN WENKLE. for the appropriation of water for power, fi?l & water right is ereated by merely [portion 50;1!0!01'03 in the channel of that

Attorney-General, |mining and manufacturing purposes; ng an application for such water right|the act the Rogue river covered b

By Arch MacDonald, Assistant. |gne application No. 11854, is for the con- gé;hhiieb Sl.atte 1‘._Eng-lmer,-r, WhEHS o gl fraa ;&q:;lhglgh "}'Lolllﬂd interfere with the

O = T D 1. |struction of a dam for the storage of a s been Laken on the application by |st 2 i Clther up or down th

fﬂ;I\lg‘“:lllttlprii)ﬁI;:ltiﬂi tl:'}tl;:l;‘:::tlrli\I:}!}T:';;,'lll‘l certain quantity of water for the develop- f-hlI%tSln.te Engineer, P by h}:a:t?:'t c‘fﬁa’;ﬂls’mt:dry fish. At the time
sue 1 = . = i . wi L] i

with the State Engineer, where no ac- ﬁut;(t)roru?gd;g p'ﬂgc:;';iig’:“'g; i athzciitfiﬁ Vides I.;mlzluhz f?:rt(i?; that our statute pro-|the applications in qug;];::e Legislature,

tion has been taken on the application q-uautlty of waterpfmm the Rogue river approved the appl?c;l:fl[lca“on has been bfj[fom the State Engineer, :Irfcfeul:lindil?tg

by the State Engineer. i 8 authorized (o|edly the Logisl s oubt-

g to be stored in the dam covered by said proceed with the Elslature had knowleq

Such applications pending before the - n construction of the|these applicati wledge of

% application No. 11854. Therefore, none ecessary work and to tak Ons in enacting thi
State Eangineer at the time of the enact- s h u ake all steps re- ute. To hold th t : s stat-
e 2 i TIE CNACl- 1o the applications are for purposes quired to apply the water to be at these applications ma

ment o . 55, 1. 1623 s nnd o b St o o oo | 18 1o Pl fn vade ton bondlica b portected s s ‘Lpleions may
construct the dam proposed thercin.  |OF ?azd CHpiee S3b dnd ‘thal?eu Sectilon 5724, Oregon Laws) |Plications, would dI;;gg?sfd 2 these ap-
June 7. 1930. Sections 5721 to 5730, Oregon Laws, faction. ot pon it appearing to the satis.|said chapter 287 he purpose of

ME, RUa Tupee ' as amended, provide for the filing of ap- = Of the State Engineer that an I :
" State Engine plications for appropriating water of Ppropriation has been perfected in ac.|the o Y OPibion that the 3
A8 SNIEINONT the state, and for permits for the con- cordance with the provisj A ac-the supreme court (asoning of

Dear Sir: In your letter of May 27 you |stryction of reservoii:'s. Provision is made it shall be the duty gf t‘lrlt? g?st Sone act|ton State S“ﬁm‘r C%f o in Washing-
state that there are six applications for to issue to th ate Engineer|supra, |y mpany v, Goodrlci

¢ for the approval or refusal of any such > ¢ applicant a certifie 1 applicable to '
permits to appropriate water from the applications by the State Engineer. giving the priority of the date ertificate, [that the applicants t]lﬂur statute, and
Rogue river, which are on file in your 5 Purpose of the water risht extent and|letter merely ha Scussed in your
office. Two of these were filed August 2,|  Section 5724, Oregon Laws, provides 57128 and 5744, Orege (See sections pending with th v-‘.‘sa water right claim
1926, and four on November 25, 1927, alj|t?% If the application is approved, = amended.) » “reeon Laws, as(claim is not g water ﬁ;ﬁtEE‘\gime" s
of which were filed before the enactment| “ ® the applicant shall be authorized, In Washingt does not « Aowater right

on receipt thereof, to proceed with the con- glon State Supgar come into E

1 +Istruction of the neeessary works, and to ;‘:TEB ! i on ha

of chapter 287, General Laws of Oregon i £ V. Goodrich et a) (Idah: gar Company application hag h existence until the
+ 17C2h0) 147 Pac. 1073 Japplicant has, super, 2PPFOVed and the
» Subject to such approval,
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taken at least some steps to apply the
water to the beneficial use authorized by
the State Engineer. This has not been
done, and it is my opinion that it can
not now be done, under the provisions of
said chapter 287.

The applications mentioned in your
letter should be denied.

I. H. VAN WINKLE.

Attorney-Generzal,
By Miles H. McKey, Assistant.

The Board of Library Trustees of any
city in Oregon has no anthority under ex-
isting laws to establish a retirement plan
and disability pension system for em-
ployes, such system to be paid for jointly
by the employes and the Iibrary,

June 9, 1930.
Oregon State Library.

"Gentlemen: I have your letter of May
31 in which you request my opinion upon
the following question:

“Has n Bonrd of Library Trustees In any
clty of Oregon the autherity under existing
laws to establish a retirement plan and disa-
bility pension system for employes, such a
gyvstem to be pald for joilntly by the em-
ployes nmd the lbrary, and adminlstered by
the Hoard of Trustees directly or through
contriet with o commercial insurance com-
pany?"’

Sectlon 5497, Orecgon Laws
1027, p. 569), provides:

“Any county or Incorporated elty shall
have the power to establish, equip and main-
tain o free public Hbrary, or maintain and
support any free publie lbrary already estob-
llullm] thereln, and to eontract with existing
and established free public libraries for the
purpoge of providing free use of the libraries
for thelr Inbabltants residing within  their
r(»slmrll\'s-. territorial limits, to levy annually
and cnuse to be collected, as other genern
tnxes are collected, o tax upon each dollar
of Lhe asgessed value of the taxable property
of such county or clly to provide a library
fund, which fund shall be kept separate from
other money of the county or city, to be used
exclusively  to maintain such llbrary, and
through lHbrary boards to purchase real es-
tate und bulld bulldings  thereon no{‘essar?'
for properly housing and maintaining such
librarles, All such money so approprianted or
colleeted from taxes so levied shall be placed
in a separate fund to be known as the ‘publie
livrary fund’ and shall be disburscd only
upon the order of the public library board
of such county or city as hereinalter pro-
vided ; e ;

Section 5501, Oregon Laws (Supp.
1927, p. 571), enumerates the powers and
duties of the Public Library Board, but
no power is granted to such board to
use any portion of the library fund for
the purpose of establishing a retirement
or disability fund for employes of such
library.

A similar question was discussed in my
opinion to Mr. L. H. Johnson, secretary
Board of Regents, University of Oregon,
dated May 23, 1929, a copy of which I
herewith enclose, relative to the powers
of the Board of Regents of the Univer-
sity of Oregon, or the Board of Higher

(Supp.

-

Education to provide for retirement
funds or annuities for members of the
faculty of the University of Oregon. I
call your attention to the case of Min-
nesota ex rel. v. Rogers, 87 Minn. 130,
91 N. W. 430, 58 L. R. A. 663, 665, cited
and quoted from in said opinion, which
case involved the validity of the action of
the Board of Education of the city of
Minneapolis in adopting certain rules and
regulations which provided that a portion
of the salaries of all teachers employed
by the hboard should bhe deducted and
paid into a fund for the purpose of an-
nuities for teachers becoming incapac-
itated by reason of long Service. It was
held that the act of the board in provid-
ing for and exacting by contract such
percentage of salaries was not author-
ized by law and was void.

It is my opinion that there is nothing
in the statute relating to the establish-
ment and maintenance of free public
libraries in incorporated cities in the state
of Oregon to permit a public library
board to deduct or retain any portion of
the salary of an employe of such library
for the purpose of establishing or main-

pension for employes.

Under the rule, as stated in the Minne-
sota case above mentioned, if the public
library board should draw a warrant for
a less amount than the full amount of an
employe's salary, deducting or retaining
a portion for the purpose of establishing
or maintaining a retirement or disability
fund, the money so deducted or retained
would never leave the treasury and wquld
remain public money; therefore, the pub-
lic library board would have no authority
to divert it from the uses mentioned in
gaid section 5497, Oregon Laws, as
amended, which specifically enumerates
the purposes for which the library fund
may be expended.

L H. VAN WINKLE,

Attorney-Genernl,
By Grace E. Smith, Assistant.

A certain insurance policy entitled
“Special Wool Growers Policy” is a fire
In.:-urunce policy, not a marine policy.
June 10, 1930.
Mr. Clare A. Lee,
Insurance Commissioner.

Dear Sir: 'I am in receipt of your
favor of the 19th ultimo, enclosing a
sample copy of insurance policy entitled,
“Special Wool Growers Policy,” also an
explanatory letter of the points involved
in said policy from the Pacific depart-
ment of the Commercial Union Assur-
ance Company, Ltd., of London, England,
at 315 Montgomery Street, San Fran-
cisco, California.

Your letter states that the policy

closely borders on certain laws relating

taining a retirement fund or disability.
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to marine insurance, as contained in sub-
division 2 (a), section 6337, Oregon Laws,
or scction 1, 18 or 19, chapter 354, Gen-
eral Laws of Oregon, 1921.

My opinion is requested as to whether
or not the form as submitted constitutes
a marine policy or a fire insurance policy.

The form provides for coverage on bags
of wool while at or in transit from shear-
ing plant or corral to peints and/or places
and/or locations within the limits of Con-
tinental TUnited States (exclusive of
Alaska), Dominion of Canada or New-
foundland, against loss or damage, and
quoting from paragraph 6 of the enclosed
letter, we read:

“6. The contrnet covers the hnzards of
fire, lghtning, cloudburst, flood, thert, colli-
ston, upset or overturning of the transporting
vehlele, collupse of bridges, stranding, sinlk-
ing, bLurning. and collision of vessels nnd/or
criaft with substances other than water—all
coverages with the exception of the first two
mentioned permitted to be covered by marine
cunuls;ullus only. Sce page 16, sectlon & (2B)
of the Insurance Laws of the State of Ore-
gon, 1020." s

Subdivision 2, section 6337, Oregon
Laws, provides: )

“A company may be licensed to make any
or all Insurance and reinsurnnce comprised
in any one of the following numbered sub-
divisions :

“Frat, Fire and Marine Insurance, (a) On
property and rents and use and occupancy,
agninst loss or Jamnge by fire, lightning,
tempest, flood, carthquake, holl, frost, snow,
r_-xIJIusion (other than explosion of steam
boilers or brenkage of flywheels), lenkage of
::Prinhlurs or other apparatus erected for ex-

I

igulshing  fires, and on  such apparntuy
agalnst aceidentn]l injury; on automoblles
agninst loss or damage from collision or

theft, and against liability of the owner or
user for Injury Lo property coused by lis
autbmoblle, s

“Vessels and Common Carrlers. (h)  On
vesscla, cars, and  other  vehieles, frelght,
goods, moneys, clffects, and money loaned on
bottomry and respondentin against Joss or
damnges rom the perils of the sea and other
erils Insured npalnst by marine Insurance,
neluding the risks of inland navigation and
transportntion,”

You will observe that the foregoing
major subdivision groups together two
d_istinct subjects of insurance, viz., (1)
fire and (2) marine, and that the minor
subdivision (b) relates specifically to
marine insurance.

Section 18, chapter 354, General Laws
of Oregon, 1921, defines marine insur-
ance as:

“A contract of marine insurance is o con-
tract whereby the Insurer undertakes to In-
demnlfy the assured, in manner and to the
extent thereby ngreed, against marine losses §
that la to say, the losses Incldent to marine
adventure.”

Marine insurance is a contract whereby
one for consideration agrees to indemnify
another for loss or damage on a certain
interest subject to marine risks by cer-
tain perils of the sea, or specified cas-
ualty during a voyage or & fixed period:
Joyce on Insurance, Vol. 1, section 5,

e

page 76; or it is a contract by which
for a consideration stipulated to be paid
by one interested in a ship, freight or
cargo, subject to marine risks, another
undertakes to indemnify him against
some or all of those risks during a cer-
tain period or voyage: Matheson V.
Equitable Marine Insurance Co,, 118
Mass. 211; and for other definitions of
the same subject, see footnote to section
5, page 76, Volume 1, Joyce on Insurance.

Arnold says that the contract of ma-
rine insurance, in short, is nothing but a
contract of indemnity against the risk
of loss by sea perils: Arnold on Marine
Insurance, section 5, volume 1. And in
section 6 of the same reference the author
says: i

“Twao things nre malnly essentlnl to every
contract of marine insurance :

“1. An Interest In the subject-matter in-
sured,

“3 Exposure of that Interest to risk of
loss or detrlment by sen perils*

It is of interest to note the provisions
of the California statutes affecting ma-
rine insurance, in view of the fact that
the enclosed letter has come from that
state.

Bection 2655 of the California Civil
Code defines marine Insurance as:

"An Insurnnee agninst risks connceted with
navigntion to whieh a ship, cargo, freightage,
profits or other insurable Interest In movable
property may be exposed during a certain
voyage or o fixed period of time."

It is to be observed that while our
own statute defining marine insurance is
taken word for word from section 1 of
the Marine Insurance Act, 1906 (6 Edw.
7 c.4), it does not vary in its effect
from that of the California statute above
get forth, as both refer to classes of
risks which are subject to marine losses,
or incidental to perils of the sea.

Subdivision 3, section 594, of the Po-
litical Code of California, includes with-
in the meaning of marine insurance every
insurance connected with marine risks,
and risks of transportation and naviga-
tion, including the risks of lake, river and
inland transportation and navigation.

Section 19, chapter 354, General Laws
of Oregon, 1021, provides in part that:

“1. A contract of marine Insurance may,
by Its express terms, or by usage of trade,
be cxtended so ns to protect the assured
against losses on Inland waters or on any
lund risk which may be Incldental to any
HBOL voyOge., ¢ ® v

While the California statute may be
capable of a different construction, the
statute of this state is explicit in re-
quiring the risk to be incidental to any
sen voyage.

Section 20, chapter 354, General Laws
of Oregon, 1921, provides:

“1. Subject to the provisions of this act,

every lawful marine. ndventure may be the
subject of a contract of marine Inauf‘nnge.
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Waters and Watercourses—Water Right may be Sold and Trans-
ferred Separately from Land to Which Appurtenant.

2. A water right may be sold and transferred separately from
the l‘nnd to which it is appurtenant, in view of Section 5764, Or. L.,
providing that, if it becomes impractienble to use water for irriga-
tion of any land to which it is appurtenant, the right may be trans-
ferred without loss of priority, if such change can be made without
detriment to existing rights.

Judgment—Decrce Settling Rights to Use Surplus Water Stored in
Dams Held Binding as Former Adjudication.

3. In a suit to determine the extent of water rights and the right
to uso surplus water eaptured and stored upon certain lands by
menns of damy, o former deereo whorein sueh issuo was sebtled held
to bar relief by plaintiff as a former adjudication.

Judgment—What Constitutes Former Adjudication Stated.

4. Every necessary question properly before the court, tried and
determined in a former suit, is conclusive of the same question in
o subsequent proceeding between the same parties.

ON PETITION I'OR REHEARING.

Judgment—Nature of Plea of “Former Adjudication” Stated.

5. A plea of former adjudication is a plea in bar of further
prosccution, on the ground that the same subject matter has been
alrendy litignted between the same parties or their privies and a
judgment rendered on the merits. 4

Judgmoent—Prior Judgment must have Been Rendered on Merits to
Bar Further Litigation.
6. TFor a plea of former adjndieation to bar further litigation,
under Secctions 411, 756, Or. L., the judgment or decree must have
been rendered on the merits,

Equity—*"Decree" Defined.

7. A deerco is a judgment or sentence of n court of cquity,
pronounceced on the hearing of issues and determining the rights of
the parties.

Judgmont—When Judgment is on “Merits” Stated.

8 A judgment is on the merits, so as to bar further litigation,
when it amounts to a declaration of the Inw as to the parties’ re-
gpecetive rights and duties based on the ultimate facts disclosed
by the pleadings and evidenece, irrespective of formal techmical or
dilatory objections or conteutions; “merits” meaning matter of sub-
stanco as distinguished from matters of form.

Judgment—Decreo of Dismissal not Bar to Another Suit, Unless
Material Issues Made by Pleadings are Determined.

9. Under Seetion 411, Or. L., providing that “whenever * * it

is determined that the plaintiff is not entitled to the relief elaimed,”

2. Transfer of rights to use water for irrigation, seo note in 65
L. R. A. 407.
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a decree of dismissal shall be given, which shall bar another suit,
a deeree of dismissal is not n bar unless the material issues mado
by the pleadings are determined, though not stated to be without
prejudice.

Judgment—Defendant must Establish Defense of Former Adjudica-
tion,
10. For defendant to avail himsclf of the defense of former
adjudication, he must establish it.

Judgment—Decree Dismissing Complaint for Insufficiency of Plead-
ings to Sustain Decree Adjudicating Water Rights Held not Res
Adjudicata.

11, Where the court, in a suit to determine water rights, refused
to dotermine the issue becauso of the insufliciency of the pleadings
to sustain n deeree adjudicating such rights, and recorded, in its
findings and conclusions, that such issue hnd not been determined,
a deeree dismissing the ecomplaint did not bar another suit.

Judgment—Not Admissible as Evidence of Matter not Adjudicated.
12. A judgment or decree as to a matter in issue but not decided

cannot be used ns evidence between the parties in a subsequent,

action as to such matter,
From Baker: Gusrav ANpERsoN, Judge.

In Bane. .

The plaintiffs in this case are Herman C. Haney
and John I8. Astner. The defendants are Neace-
Stark Company a corporation; State Water Board
of Oregon; Percy A. Cupper, State Engincer; George
T. Cochran, member of the State Water Board; Rhea
Luper, Assistant State Engineer, and Loy M. Turner,
Water-master.

The plaintiffs filed their complaint in the Cirecuit
Court of the State of Oregon for Baker County, and
averred that they were the owners of certain lands
sitnate in Baker County, Oregon, arid in nature and
susceptible of irrigation, and that such lands, with
sufficient water to irrigate the same and for the grow-
ing of crops thereon, would produce large crops of
hay, grain, vegetables and other products. The
pleadings contain a description of the lands.

It is averred by plaintiffs that on April 19, 1910,
the predecessors in interest of plaintiffs filed with

-
i i -
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There is no competent testimony that the receiver did
not make an honest attempt to carry ount the orders of
the court. The court’s order was to get bids on the
property and submit them to the court. No one ap-
peared in court at any time and complained that she
refused to make a sale of the property. Neither did
plaintiffs produce any purchaser who was ready, will-
ing and able to buy the premises. There is absolutely
no testimony that Collier knew of any one wishing to
buy the premises from the receiver.

9. Plaintiffs complain that defendant kept them in
ignorance of what was transpiring in connection with
the business. Everything that was done was a matter
of record and plaintiffs could easily inform themselves.
Defendants were under no obligation to furnish plain-
tiffs any further information.

The evidence shows that the plaintiff turned over to
the reeciver, at the time of her appointment, about
$160 to apply on the payment of the current bills. The
money was so applied, but was insufficient to pay all
the outstanding bills of the partnership. The real
reason for this complaint is found in the allegation that
owing to the financial depression, for which defendants
are not responsible, plaintiffs are unable to redeem
from the foreclosure sale.

6. The defendants were entitled to a directed ver-
dict. But the cause having been submitted to the jury
and a verdict returned in favor of defendants Iarl
Loney and Lalah Loney, no prejudicial error was com-
mitted so far as they are concerned and the judgment in
their favor will be affirmed. The judgment against de-
fendant Collier will be reversed and the cause remanded
with instructions to vacate the same and enter one in
favor of defendant Collier for his costs and disburse-
ments. It is so ordered.

Raxp, C. J., Beax and BaLey, JJ., concur.

‘s’;’—- —_——— e ——— e R .
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Argued at Pendleton October 30; reversed December 19, 1933;
rehearing denied March 13, 1934

BROUGHTON Eer AL. v. STRICKLIN ET AL.
(28 P. (2d) 219, 30 P. (2d) 332)

Waters and water courses—Diversion of water—Rights of lower
users
1. Holder of water rights for power purposes could not by
contract or other arrangement with water users above authorize
such upper users to divert water awarded to it for power purposes,
a nonconsuming use, and thereby deprive lower users of use of
such water.

Waters and water courses—Diversion of water—Place of use

2. Change in point of diversion and place of use of water rights
may be made when it can be done without prejudice to rights of
others.

Waters and water courses—Necessary and beneficial use
3. Appropriator has right to apply only so much water as is
necessary for his use and actually beneficial.

Waters and water courses—Diversion of water—Place of use

4. Application to state engineer and approval of change of
place of use of water was condition precedent to exercise of right
to change place from that specified by decree in proceeding for
adjudication of water rights.

‘Waters and water courses—Irrigation—Land under cultivation

5. Amount of water to which appropriators are entitled for
frrigation purposes is governed by amount of water necessary for
land cultivated, not exceeding amount awarded by decree in pro-
ceeding for adjudication of water rights.

Waters and water courses—Decrees—Res judicatn

6. Decree in proceeding for adjudication of water rights held
not res judicata in respect to right of lower user to use of returned
waters awarded for power purposes.

Waters and water courses—Prevention of waste

7. Appropriator of water must exercise reasonable degree of
care to prevent waste. :

Waters and water courses—Waste and leakage

8. Water user awarded right to use of returned waters for
power purposes held required to eliminate waste or leakage esti-
mated to be from 25 to 40 second feet.

3

Waters and water courses—Irrigation—Waste

9. Economical use of water for Irrigation without excessive
waste should be made even though some expense is incurred in
constructing facilities therefor.
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Constitutional law—Waters and water courses—Vested rights
10. Right of successor to appropriator of water to use thereof
is vested right.

Waters and water courses—Abandonment of water right

11. Proposal of user of water for power purposes to change
place of use of water to district or districts above to be used for
irrigational purposes was not “abandonment” of such water.

Waters and water courses—Abandonment of water right

12. “Abandonment of water right” requires concurrence of
intention to abandon and actual failure in its use for statutory
period.

Waters and water courses—Prior right—Use of water

13. Where party has prior right to certain quantity of water,
he is entitled to it, but only to extent needed for use to which it
was appropriated.

Waters and water courses—Prior right—Use of water
14, Next person in priority is entitled to water temporarily
not needed by prior claimant.

ON PETITION FOR REHEARING

Appeal and error—Record on appeal
15. Supreme Court had no right to consider testimony in an-
other case,

Appeal and error—Record on appeal
16. Supreme Court, on motion for rchearing, cannot consider
map filed since rendition of former opinion.

Waters and water courses—Beneficial use

17. In case involving water rights, amount of water allotted by
water master each season should not exceed amount necessary for
beneficial use.

Waters and water courses—Quantity of water necessary

18. Where quantity of water used by one having inchoate right
must change from year to year, court need not determine amount
to be used each year.

Waters and water courses—Prevention of waste—Water master

19. Under statutes, held that it would be duty of water master
to close or partially close headgates or arrange apparatus in use
to prevent unreasonable waste of water.

Waters and water courses—Prevention of waste—Water master

20. In case involving water rights, plaintiff held required to
practically eliminate waste of water, which should be done under
direction of state engineer and supervision of water master; report
to be made to circuit court.

-
-

s,
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Waters and water courses—Irrigation—Inchonte right

21. In case involving water rights of opposing parties, water
rights awarded for irrigation purposes and for pumping both held
to be inchoate rights, which do not take effect until water awarded
is applied to a beneficial use.

‘Waters and water courses—Inchonte right—Established right
22, Inchoate water right provided for in adjudication decree
is “established right” although conditional and not perfected.

Waters and water courses—Diversion of water—Place of use

23. Right of appropriator of water, although subsequent in
time to prior appropriator, whose place of diversion and character
of use is such that waters are returned to stream and made avail-
able to subsequent appropriator below and applied to beneficial
use by him, so that rights of subsequent appropriator have at-
tached, cannot be changed by prior appropriator, or his use ex-
tended to injury of lower subsequent appropriator.

Waters and water courses—Rights of lower appropriator

24, Change in place of use of water right held to be detriment
and irreparable injury to lower appropriator’'s right which had at-
tached before contract for change of place of use was made.

Appeal and error—Waters and water courses
25. Where most of questions discussed on appeal from decree
involving water rights related to administration of decree, it was

unnecessary to remand case to circuit court for taking further
testimony.

See 27 R, C. L. 1273, 1279, 1281 (8 Perm. Supp., 6062).
In Bane.

Appeal from Cireunit Court, Deschutes County.
T. I. J. Durry, Judge.

Suit by Clara L. Broughton and another against
C. E. Stricklin, State Engineer, the Cline Falls Finance
Company, the Central Oregon Irrigation District, and
others. From the decree, plaintiffs appeal, opposed by
the last two named defendants.

Reversep. REHEARING DENTED.

Percy A. Cupper, of Salem, and 0. C. Spencer, of
Portland (Perey A. Cupper, of Salem, and Carey, Hart,
Spencer & MecCulloch, of Portland, on the brief), for
appellants,
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at Cline Falls for power. But little, if any, question
remains as to the 90 second feet used by the Pacific
Power & Light Company for power purposes during
the term of the fifty-year lease. As we understand,
that question is passed.

1. The question arises, can the Cline Falls Finance
Company, by contract or any other arrangement with
the water users above, on the river, authorize such
upper water users to divert the water awarded to Cline
I"alls for power purposes, a nonconsuming use, and
thereby deprive the plaintiffs of the use of such water?
We think our statute regulates the matter. Section
47-712, Oregon Code 1930, which was enacted in 1909,
with later minor amendments, provides, in part, as
follows: All water used in this state for any purpose
shall remain appurtenant to the premises upon which
it is used and no change in use or place of use of any
water for any purpose may be made without eom-
pliance with the provisions of this act; provided, that
the owner of any water right may, upon compliance
with the provisions of this act, change the use and
place of use, the point of diversion or the use thereto-
fore made of the water in all cases without losing
priority of the right theretofore established. When-
ever the owner ol a water right for irrigation, domes-
tie use, manufacturing purposes, or other use, for any
reason desires to change the place of use, the point
of diversion or the use theretofore made of the water,
an application to make such change, as the case may
be, shall be filed with the state engineer. The statute
then provides that such application shall state, among
other things, the use theretofore made of the water,
deseription of the premises upon which the water is
used, the deseription of the premises upon which it is
proposed to use the water, the use which is proposed
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to be made of the water and the reasons for making
the proposed change, and provides the manner in
which the state engineer shall give notice of the time
and place for the hearing of such application and for
persons having objections to the proposed change, for
filing sueh objections, for the hearing, if objections
are filed, and the determination thereof. Also, ‘‘If,
after hearing or examination, the state engineer shall
find that the proposed change can be effected without
injury to existing rights, he shall make an order ap-
proving such transfer and fixing a time limit within
which the application of water may be made to the
new use’’. If a certificate has been issued covering
such water rights, the state engineer is required to
cancel the same on proof of complete application of
the water to the new use and issue in lieu thereof a
new certificate or certificates preserving the priority
of rights theretofore established in connection there-
with and covering such change in use or place of use.
The act provides for an appeal from the decision of
the state engineer.

2. In an opinion by the late Justice Eaxiy, in the
case of In Re North Powder River, 75 Or. 83 (144 P.
485, 146 P. 475), where the North Powder Milling &
Merchantile Company relinquished its claim to water
during July and August of each year by an agreement
with the farmers, made in the year 1896, we find,
commeneing on page 90 of the report, many state-
ments and conditions which are peculiarly applicable
to the case in hand. We there learn, by the holding in
Oregon, ““the water is held to be appurtenant to the
land to which it is diverted, and the point of diversion
cannot be changed if thereby the rights of others are
prejudiced”. As said in Williams v. Altnow, 51 Or.
275 (95 P. 200, 97 P. 539) : ““ After the rights of sub-
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' sequent appropriators have attached, the prior ap-

propriator cannot change or extend his use to their
injury.”’ In Hough ». Porter, 51 Or. 318, at page 426
(95 P. 732, 98 P. 1083, 102 P. 728), we find the fol-
lowing: ‘“‘None of the quantity acquired under this
appropriation can be used elsewhere without prejudie-

ing others’ rights, for which reason he is limited to its

use, when needed, to the lands mentioned.”’ In 2 Kinney
on Irrigation (2d I£d.) § 870, p. 1530, it is stated, in
effect, that water appropriated for milling purposes
only cannot, as against an appropriator below, be used
for irrigation; and the same rule would apply to a
change in point of diversion of water used for power
purposes to a point higher up the stream to be used
for irrigation. There are two uses to which the water
may be put: One in which none of the water is con-
sumed, as for power purposes only, and one in which
all or nearly all of it is consumed, as in the case of
irrigation. And if the changed use be from one in which
the water is not consumed (like that used for power
at Cline IFalls) to one in which it is (like the use
proposed to be made by the Central Oregon Irriga-
tion Distriet for irrigation), such diversion is more
apt to injuriously affect others. A change in the point
of diversion and place of use may be made when it can
be done without prejudice to the rights of others:
Whited v. Cavin, 55 Or. 98 (105 . 396).

3. In the North Powder River case, at page 94, the.

idea is conveyed that independently of the 1909 statute,
in decisions permitting an appropriator to change the
point of diversion or use, the Supreme Court of this
state has apparently recognized the doetrine that if
the change injuriously affects others it cannot be made.
From the first water right cases in Oregon the rule es-
tablished is that the appropriator has a right to apply

e
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only so much water as is necessary for his use and
actually beneficial, citing and quoting from Simmons
v. Winters, 21 Or. 35 (27 P. 7, 28 Am. St. Rep. 727);
citing McCall v. Porter, 42 Or. 49 (70 P. 820, 71 P.
976) ; Bolter v. Garrett, 44 Or. 304 (75 P. 142).

4. We conclude that the Cline Falls I"inance Com-
pany, successor to the Cline Falls Power Company, with
a date of relative priority of 1892, after the rights
of the Odin Falls Land Company, to which plaintiffs
have succeeded, have attached, cannot authorize or
empower the Central Oregon Irrigation Distriet to
change the place of use of the water for power pur-
poses, a nonconsuming use, to the irrigation district
some 22 miles above, to be used for irrigation, or a
consuming use, to the injury of the subsequent appro-
priator, the Odin [alls Land Company, thereby de-
priving the plaintiffs, successors in interest of the
Odin Falls Land Company’s right, of the right to that
quantity of water to which they are entitled under
the award, as adjudicated: § 47-712, Oregon Code 1930;
Hough v. Porter, supra; In Re Willow Creek, 74 Or.
592 (144 P. 505, 146 P. 475); In Re North Powder
River, supra; Haney v. Neace-Stark Co., 109 Or. 93,
115, 116 (216 P. 757, 219 P. 190). Moreover, under the
statute, it is a condition precedent to the exercise of
the right to change the place of the use of water from
that specified by the decree in a proceeding for the
adjudication of water rights that the owner of such
right make application to the state engineer and obtain
his approval of such change: Squaw Creek Irrigation
District v. Mamero, 107 Or. 291, 301 (214 P. 889).
We find no evidence of any application heing made to
the state engineer to change the place of use from the
Cline Falls Ranch to the Central Oregon Irrigation
Distriet.
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Argued at Pendleton October 26, 1942; reversed January 19:
rehearing denied April 6, 1943

DRY GULCH DITCH CO. kr AL. 7.
HUTTON gt ar.
(133 P. (2d) 601)

Walers and waler courses

1. Evidence failed to establish that plaintiffs, or their prede-
cessors 1n interest, “waived” any rights which they might other-
wise elmim to waters of creck and its tributaries by agrecing to
entry of a deeree ratifying an exchange of rights between an ap-
propriator holding rights prior to plaintiffs or their predecessors
and an appropriator holding rights junior to plaintiffs or their
predecessors.

Walters and waler courses

2. A subsequent appropriator may assert right to take waters
of stream from which prior appropriation has been made and give
prior appropriator in return therefor other water from a dif-
ferent source, but of like quantity and quality delivered at such
i place that prior appropriator can make full use thereof without
being injured in any way.

Walers and waler courses

3. The appropriation of water to a beneficial use is founded
upon rule of necessity, which, when satisfied, becomes measure of
the right, whereupon subsequent appropriators may use the sur-
plus or that to which prior appropriator is entitled, when not nec-
essary to prior appropriator's use.

Waters and waler courses

4. An owner of a water right by prior appropriation cannot
change his point of diversion if such a change will injuriously
affect other users on the stream, nor can he sell it separately from
the lind cither to change the point of diversion, to make a new or
different use of it to injury of other users, or Lo secure same pri-
ority.
Walters and water courses

3. Where right of defendants’ predecessor in interest to divert
water of creck and its tributaries was junior to right of plaintiffs’
predecessor in interest at time defendants’ predecessor entered into
an exchange of rights with an appropriator holding rights prior
to plaintifis’ predecessor, rights of defendants’ predecessor re-
mainced subordinate to nriorvity of plaintiffs' predecessor after the
exchange.

Adverse possession

6. The clements of “title by prescription” are open, visible and
continuous use under a claim of right, adverse to and with knowl-
edge of owner,

—-— s
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Waters and water courses

7. Evidence failed to establish use of waters of creck by de-
fendants adverse to plaintiffs who were prior appropriators for a
sufficient length of time to give defendants title thereto by
prescription.

Estoppel

8. Even if plaintiffs who were prior appropriators of waters of
a creek and its tributaries knew that defendants’ predecessors in
interest were expending large sums of money in construction of
reservoir and feeder ditches to make use of waters of a tributary
pursuant to an exchange agreement with a holder of rights prior
to plaintiffs which required defendanis’ predecessor to return wa-
ter in like amount and qualily from reservoirs of defendants’
predecessor, plaintiffs were not “estopped” from claiming prior
right to water of ereck or water in like amount and quality from
reservoirs of defendants’ predecessor,

Waters and water courses
9. The rights of prior appropriators from a stream cannot be

impaired by subsequent appropriations of water from its tribu-
taries.

Walers and water courses

10. The water taken into an artificial structure and reduced
to possession is “‘private property” during period of possession,
but when possession of actual water has been relinquished or lost,
by overflow or discharge aflter use, property in it ccases,

Waters and water courses

11. The substitution of impounded water in same quantity
and same quality for water normally flowing in natural stream
does not constitute a “irespass” or infringement upon or restric-
tion of rights of lower appropriators, as regards issue of title by
prescription,

Waters and water courses

12. In order that title to walers may be acquired by adverse
user, it is necessary that during the entire slatutory period there
shall have been an infringement upen another's right to such an

extent that such other would have had a cause of action against
claimant.

See 27 R. C. L. 1269,
31 C. J. S, Estoppel, § 94.

Before Krruy, Chief Justice, and Rossman, Lusk,
Braxp and Raxn, Associate Justices.

Appeal from Cirenit Court, Baker County.

Ropiet M. Duxcay, Judge.
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Suit by Dry Gulch Diteh Company, the Waterbury -
Allen Diteh Company, and others, constituting the
stockholders of such companies, against Orin Hutton
and others, owners of the ditch known as the Hogum
Diteh, Charles I2. Stricklin, State Engineer, and Rufus
Bunch, Water Master, in their official capacities, to
enjoin defendants from diverting the water from West
FEagle Creek, or to require the defendants to supply for
plaintiffs use an amount of impounded water from
Fagle and Looking Glass lakes equal in quantity to
normal flow of West Kagle Creek. From a decree of
dismissal, the plaintiffs appeal. ;

Reversep. REHEARING DENIED

George T'. Cochran, of Lia Grande (Cochran & Eber-
hard, of La Grande, and W. I Strayer, of Baker, on
the brief), for appellants.

Allan A, Smith, of Portland, and Blaine Hallock, of
Baker (Hallock, Donald & Banta, of Baker, and Laing,
Gray & Smith, of Portland, on the brief), for re-
spondents.

KELLY, J. Plaintiffs are corporations, namely,
the Dry Guleh Diteh Company and the Waterbury-
Allen Diteh Company, and their stockholders. De-
fendants, Orin Hutton, I'red A. Phillips, Charles F.
Duby, Wayne Phillips and Joseph Jackson constitute
the partnership, which is the owner of Hogum Ditch.
The State Engineer and the Water Master are also
defendants, but are not active contestants herein, al-
though both of them filed answers in the trial court.
For convenience, the members of the partnership,
owners of the Hogum Ditch, will be termed the de-
fendants.
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Involved in this record are three natural water
courses, namely, Eagle Creek, West Eagle Creek and
Goose Creek. There are four lakes, namely, Traverse,
Echo, Bagle and Looking Glass lakes, and five arti-
ficial ditches, likewise involved. The ditches are
called Hogum Ditch, the feeder diteh, the Sparta Ditch,
the Dry Guleh Ditch and the Waterbury Diteh. Glen-
denning Ditch or ereek, a part of which is used as a
part of the Hogum Ditch, is mentioned and reference
is also made to Balm Creek.

There are three separate and distinet areas which
have been served with the water from these natural
streams or water courses just mentioned. These re-
spective areas for convenience will be referred to as
plaintiffs’ lands, defendants’ lands and the Sparta
Jands respectively.

Iagle Creck, sometimes referred to as Main Eagle
Creek, rises near the northeast corner ol township 6,
south range 43 cast and flows in a southwesterly di-
rection until its confluence with West Eagle Creek
near the northwest corner of section 28 in said town-
ship 6, south range 43 east. I'rom that point Main
Fagle or Ilagle Creek flows in a southeasterly direc-
tion emptying into Powder River near the northwest
quarter of the northeast quarter of section 35, township
9 south range 45 east.

West FEagle Creek is a tributary of Eagle Creek
and rises near the northern boundary line of section 5,
township 6 south range 43 east and flows in a southerly
direction to its confluence with Eagle Creek as above
stated.

Goose Creek has its source in the northern part of
township 7, south range 43 east. Goose Creck flows
in a southerly direction and empties into Powder River
near the southern boundary line of section 32, town-
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ship 8 south range 43 east. By means of a d1v1‘dmg
box, defendants distribute the water from Goose Creek
to their lands which are located in the southwesterly
part of township 8 south range 43 east.

Hogum Diteh taps West IBagle Creek near the south‘-
west corner of section 9, township 6, so.uth range'-'is
east and runs southerly about eleven miles emptying
its waters into Goose Creek.

The feeder ditech is owned by the defendants and
taps Iagle Creek, or Main Iagle Creek, near the
southwest corner of the southwest (guarter of the north-
west quarter of section 15, township 6, ‘south range 43
cast, and furnishes water by means of [!..Splllwn.}’ to
West Bagle Creek above the head gate pt the Sparta
Diteh which head gate is about two miles southerly
from the head gate of the Hogum Ditch. SRC L

The Sparta Diteh has its head gate as just indicated,
and when in operation, ran southerly to Sparta aIEd
the Sparta lands located near the center of township

sonth range 44 east.
¢ %’I)‘ho Dry Guleh Ditch taps Eagle Creek near f.'ho.
southeast quarter of the northwest quarter of section
17 in township 8 south range 45 east, runs Snl'lﬂ-l-
westerly, conneets with the Waterbu_r}' Diteh and_m

that \\':{)* supplies plaintiffs’ lands with wat'er. Plain-
tiffs’ lands are nearly all located in towns]np 9, SD‘Elth
range 45 cast, a comparatively sma}l portion being
located in the eastern part of township 9 south range
e (:;3:;;*01'30 and Echo lakes are located at the 11[-.!{1(1
waters of West Fagle Creek and FEagle and Looking
Glass lakes are located at the head waters of Eagle
Creek. These four lakes just namt-?.d were cnn_verted
by the owners of the Hogum Diteh into reservoirs for
the storage of water. The water from Traverse and

Y T —

together some three or four mil
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Eicho lakes, when released, flow into West Eagle Creek;
and those of Bagle and Looking Glass lakes, when
released, flow into Eagle Creek. ’

Herewith is a rough draft of the premises with the
four lakes omitted and the Glendenning Creek not
designated. As stated, these lakes are northerly of the
premises shown on the plat and are at the head waters
of West Bagle and Eagle creeks.

Eagle Creek is a natural stream which drains the
cast and southeast slopes of a high range of mountains
and known as the Iagle Creek or Wallowa Mountains.
As stated, at its head it has two main forks, lknown as
the west fork of West Bagle Creck and the main fork
or Eagle Creek. From its head, it flows through a long,
narrow canyon for some 25 or 30 miles hefore reaching
Eagle Valley at the lower end of which it empties into
Powder River. Its waters were first appropriated for
placer mining purposes, but are now almost exclusively
used for irrigation purposes. There are some 10,000
acres or more of irrigated lands lying in Eagle Valley
and the immediate vicinity thereof. Some of the owners
of these lands have earlier rights to the use of the water
of Fagle Creek than those of the plaintiffs, whose lands
are situate in the vicinity of Kagle Valley. Bagle Creek
furnishes a large flow of water through the year hut
during the dry seasons of a few Years, for short inter-
vals of time, there has heen insufficient water to fll
the needs of all the users thereof.

As stated, Traverse and Feho lakes, above referred
to, are located near the extreme head of West Fagle
Creek and Fagle T.ake and Looking (ass Lale near
the head of Main Eagle Creek. These two streams eome

es below the point where
defendants now divert wator f rom West Fagle Lake
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through what is known as the Hogum Ditch, which, as
stated, is some 20 miles or more from defendants’ lands.

A suit having been instituted by the Sparta Irriga-
tion Company against defendants’ predecessors in
interest to restrain their interference with said Hogum
Ditch, a deeree, based on stipulation of the parties, was
entered in said suit on November 5, 1915, which, among
other things, decreed:

“That the plaintiff is also the owner and en-
titled to the uninterrupted use of and possession of
that certain ditech or canal known as the Hogum
Ditch conducting water and extending from a point
on the West I'ork of Eagle Creek near the Southeast
Corner of Section 8, Township 6 South, Range 43 E.
W. M., and running thence in a general southerly
and southeasterly direction to a point where the
waters conducted in said ditch are diverted there-
from over the mountain side into Glendenning
Creek, a small natural stream immediately below
said point, and thence into said Sparta Diteh, and
that plaintiff has the right to the use and possession
of said ditch to said point for the purpose of
slumming said Sparta Ditch and to flow into said
Sparta Ditch by means of said Hogum Ditch, the
additional volume of water incident to said process,
and for the aforementioned uses and purposes; and
that the portion of said Hogum Ditch originally con-
structed below the aforementioned point of diver-
sion into said Glendenning Creek and to a point
below where defendants elaim has for more than 20
years been abandoned and not operated, except as
reconstructed by defendants herein, and that plain-
tiff has no title to said lower portion.

That defendants are the owners and entitled to
the uninterrupted use and possession of that certain
diteh, designated and named by defendants as Goose
Creek Diteh, extending along the line of the ditch
originally constructed and named Hogum Ditch
from a point on the Northeast quarter of Section
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29, Township 6, South R. 43, E. W. M,, west of the
ﬂ)ﬂlway into which the waters conducted in said
Llogum Ditch are diverted over said mountain side
into said Glendenning Creek, and from said point
to a point on said ditch line from which the quarter
section corner on the north line of Section, Town-
ship 7 S. R, 43 E. W. M., bears north fifty-six
degrees, thirty minutes, West, 1401 feet distance
and that defendants have the right to build, con-
struct and use said ditch for the purpose of con-
dueting water therein to connect with Goose Creek
at or about said last deseribed point, for irrigation,
and domestic purposes.

It is further considered, ordered, adjudged and
deereed, that defendants, and each of them, their
soervants, agents, employees and any and all persons
claiming by, through or under them or either of
them, be and hereby are, and each is, enjoined,
inhibited, and restrained from claiming or asserting
any right, title or interest in, or to the portion of
the hereinbefore described ditch and ditch line
herein decreed to be the property of plaintiff, and
from interfering with plaintilf in its use, possession
or operation of said diteh as herein decreed to be
the rights of plaintiff; and the plaintiff, its officers,
agents, or servants and all persons claiming by,
through or under it, be and hereby are and each is,
restrained, inhibited and enjoined {rom claiming, or
asserting any right, title, or interest in or to the
portion of the hereinabove deseribed ditch or ditch
line deereed to be the property of defendants, and
from interfering with defendants in their use,
possession or operation of said ditch as herein de-
creed to be the rights of defendants.”

Following the decree of November 5, 1915, as signed
the trial judge, is the following statement:

¢ And the rights of said parties are hereby estab-
lished in accordance with said deeree.

That the Sparta Irrigation Company is the sue-
cessor in interest of Geo. Grant, Trustee, and owns
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the Sparta Diteh in Baker County, Oregon, and that
part of the Hoagum Diteh extending from a point
on the West Fork of Eagle Creek, near the Southeast
corner of Section 8, T. 6 S. R. 43 E. W. M,, to a
point where the water as condueted in said diteh
1s diverted into Glendenning Creek, and thence down
said Glendenning Creek into Sparta Ditech. That
said Cranston and Ingle own said Hoagum Ditch
from said Glendenning Creek to a point from which
the quarter section corner on the North line of Sec-
tion 3, T. 7., S. R. 43 I&. W. M. bears north 56° 30’
west, 1401 feet distant. That all of that part of said
Hoagum Ditch below said point belongs to said
Sparta Irrigation Company. That said deeree found
that 750 miners inches of water, under six inch pres-
sure, delivered at the place of use, was sufficient
water to irrigate the lands of the stockholders of
said Sparta Ditch Company. That said Sparta Ditch
is 30 miles in length; that the seepage in said ditch
would be great. That a reasonable scepage to be
allowed said Sparta Ditch would be about 250 miners
inches. That the water master of the distriet shall
allow for seepage in the distribution of water, such
an amount as such seepage aggregates, not to exceed
250 miners inches.

That the stockholders and water users from said
Sparta Ditch Company are: F. W. Tallmadge, L. W.
Tallmadge, Maud E. Boyd, Arthur S. Boyd, P. T.
Wyatt and W. A. Wyatt, and the land to be irri-
gated is deseribed in the tabulation hereinafter set
forth under Inchoate Rights.”’

On the 16th day of June, 1917, a written econtract was
executed by said Sparta Irrigation Company as party
of the first part and the predecessors in interest of
defendants herein, as parties of the second part,
wherein and whereby the party of the first part in con-
sideration of the sum of $1,850, and in further consid-
eration of the covenants to be kept and performed by
the parties of the second part did grant unto the parties

e
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of the second part their heirs and assigns the perpetual
right, privilege and authority [subject to the reserva-
tions and conditions thereinafter set forth] to go in
and upon that portion of said Hogum Ditch in Baker
County, Oregon, belonging to it, and to enlarge said
portion of said diteh to any eapacity which said parties
of the second part may desire and to use that portion
of said diteh for the conveyance of such of the waters
of the West Fork of Tagle Creek as said parties of the
second party may own or title to which they may here-
alter acquire and also for the conveyanee of any other
waters which they may from other sources acquire a
title or an interest in and subjeet to the conditions
thereinafter set forth, to use said ditch for all necessary
purposes connected with their operations, present or
Iuture.

By the terms of said contract of June 16, 1917, the
Sparta Irrigation Company reserved unto itself all
rights in and to the waters of West Fork of Iagle
Creek and in and to the portion of the Hogum Ditch
owned by it as defined and set forth in the decree
entered in the suit between said Sparta Irrigation Com-
pany and defendants’ predecessors in interest.

Shortly after the exceution of the written contract
last above mentioned, an oral agreement was made by
the Sparta Irrigation Company, and defendants’ pred-
ecessors in interest, that for the privilege of diverting
the stream flow of West [2agle Creek at the head of the
Hogum Diteh, defendants’ predecessors would build
reservoirs at IBagle and Looking Glass lakes and a
feeder diteh from Main Eagle Creek to West Eagle
Creck so that the Sparta Irrigation Company would
have available as much water from these reservoirs at
the head of their ditech as the normal flow of West
Eagle Creek.

b
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Pursuant to the provisions of the Water Code then
in effeet [Chap. 216, General Laws 1909; Sees. 6594
to 6672, inc. Vol. 3, L. O. L.] on the 27th day of May,
1909, certain users of the water of Powder River and its
tributaries filed in the office of the State Water Board
a petition requesting a determination of the relative
rights of the various claimants of said stream, and its
tributaries. Seventy-one contests ensued. In due eourse,
the record of the proceeding thus inangurated and eon-
ducted was certified to the Cireuit Court of the State
of Oregon for Baker County; and on the 18th day of
March, 1918, a final adjudication was therein decreed.

According to said decree of Mareh 18, 1918, the first
appropriation of the waters of Eagle Creek was made
in 1863, through the Hogum Diteh which was con-
structed over a very high divide and water was con-
ducted through the same during thatyear to a point near
Sanger, and was there used for placer mining purposes.
Aceording to said decree, the next appropriation of the
waters of IBagle Creek was made in 1870 by William H.
Packwood and Alex Stewart through what is known
as the Sparta Ditech which diverted water from West
Eagle Creek a mile or so above the head of the Hogum
Diteh and water was condueted through said ditch to
Sparta, a distance of some 30 miles in October 1871;
and, at that time, the owners of the Sparta Ditch pur-
chased the Hogum Ditch and, for many years thereafter
the waters conveyed by the Hogum Ditech were turned
into and used by the Sparta Ditch for mining purposes
near Sparta, Oregon. This condition existed until the
time when said decree was entered in 1918. At the time
of the entry of said decree, the Sparta Trrigation Com-
pany was the owner of both the Sparta and Hogum
Ditehes, and its stock was held in trust by one George
Grant as trustee. At that time the Sparta Irrigation
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Company, being the first appropriator of any of the
waters of Ilagle Creek, was diverting from the west
fork of Eagle Creek, through the said ditches, all the
water flowing in said stream which the ditch was
capable of earrying.

In that proceeding a large number of landowners
living in Iagle Valley, who irrigated their lands from
the waters of Ilagle Creck including both of the plaintiff
corporations, filed contests against Grant, as said
trustee, and, as shown by said decree, that contest was
settled by a stipulation entered into by all the parties
wherein it

““was stipulated to the effect that the contestee
[Sparta Irrigation Company, by Grant, Trustee,]
should take all of the waters awarded it in these
proceedings from West Iagle Creek and the natural
tributaries thereof flowing into said stream above
the head of what is known as the Sparta Ditch, and
any and all of the feeders of said Sparta Ditch, here-
tofore and now feeding said diteh, and that said eon-
testants may be awarded all other waters constitut-
ing Fagle Creck, including all waters of what is
known as Middle Fork of Eagle Creek, and includ-
ing all other source of water supply, save and exeept
as hereinbefore mentioned. * * *7

The decrec then recifes:

# ® % fhat the contestee [Sparta Irrigation
Company] is the successor in interest, and owner
of the water used in connection with the Sparta &
Hoagum Ditehes; that in 1863 water was appro-
priated and thereafter used through the Hoazum
Diteh, and that in November, 1870, William IT. Pack-
wood and Alex Stewart posted a notice on Eagle
Creek appropriating 3,000 inches of water for what
is known as the Sparta Diteh. That thereafter the
Sparta Ditch was surveyed, and on the 11th day of
May, 1871, construetion of said ditch was begun and

e
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water was run through said diteh to the town of
Sparta, Oregon, on the 14th day of October, 1871.
That said appropriation was for domestie, mechani-
cal, mining and irrigation purposes. That upon the
completion of said diteh there was at one time 800
miners inches of water delivered to the water users
out of said diteh, and the diversion of said water into
said diteh, at the time the same was used to full
capacity, was between 1,000 and 1,500 inches. That
in 1871 the Hoagum Ditch was extended to empty
its waters into the Sparta Diteh, and was purchased
by the owners of said Sparta Ditch at said time.
That thereafter, and until the present time, said
Hoagum Ditch has been used as a feeding ditch to
said Sparta Diteh, and especially for the purpose of
running water into said Sparta Ditch which would
be picked up by said Hoagum Ditch from the melting
snows during the spring thaws, and from the
canyons that flowed water during the thaw, and this
use was especially made at a time when the head of
the Sparta Ditch and of the Hoagum Diteh were not
thawed out so as to permit the diversion of water
from the ereek. That the early flow of the waters
picked up in said thaw by said Sparta Ditch and
said Hoagum Diteh, furnished a sufficient amount of
water to supply said Sparta Ditch, until the heads
of the ditches were thawed, out, and that thereupon
the water would be delivered from the head of said
ditech. That from the building of said diteh, until
1914, the water of said Sparta Diteh was sold each
year by the owners thereof, for the purpose of
domestie, mining, power and irrigation use. That
beginning with the year 1915, the owners of said
ditech proposed to apply the water from said diteh
partly upon the lands described in the tabulation
hereinafter, amounting to 1,500 acres; that 750
miners inches of water delivered on the land is suf-
ficient to irrigate the lands proposed to be irrigated.
That the change of use of water from sale for do-
mestie, mining, power and irrigation use, to an irri-
gation use does not infringe upon the rights of any

e —
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other water user from Eagle Creek, and in making
said change said George Grant, Trustee, and the
Water Users from said Sparta Ditch have the right
to use a reasonable time for making said change
without losing their date of priority. That five
years is such a reasonable time, and the lands to
be irrigated in making such change shall be tabu-
lated herein under the head of Inchoate Rights.”’

These lands were tabulated accordingly in the de-
cree. All other lands then being served from the waters
of Powder River and its tributaries were also tabulated
in conformity to said stipulation. In said tabulation
which constitutes part of said decree of March 18, 1918,
the Dry Guleh Ditch Company is listed as having the
right to divert through the said ditch sulficient water
to irrigate 572.52 acres of land, but not to exceed a
continuous flow of 1740 of a cubic foot per second per
acre with a priority date of July 10, 1894.

This listing appears on pages 182 and 183 of said
deerce. The stream from which diversion is to be made
by the Dry Gulch Ditch Company is designated in said
tabulated list as ““Little Fagle Creek”’. It is obvious
from the context of the decree that the trial court and
all the interested parties were fully aware of the actual
point of diversion. It appears from the testimony that
Little Tagle Creek is about two miles above the head
of the Dry Guleh Diteh on the opposite side of the river.
The application for Enlargement Permit No. 16, to
which reference is expressly made in said deeree of
Mareh 18, 1918, designates IZagle Creek as the source of
the proposed appropriation to be made by the enlarge-
ment of the Dry Guleh Ditch or Canal. Said applica-
tion which constitutes a part of said enlargement per-
mit specifically designates the point of diversion as
south 27° east 23.70 chains from the northwest corner

B
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of Sec. 20, T. 8 S. R. 45 E. W. M. ; and states that the
head gate is located within the northeast quarter of
the northwest quarter of said section 20. The reference
in the tabulation to the stream from which the diver-
sion was made by the Dry Gulech Ditch Company as
Little Eagle Creek was a clerical error which did not
change or affeet said Dry Gulch Ditch Company’s pri-
ority right or right of diversion from Eagle Creek.
In said decree of March 18, 1918, it is recited :
“That the Dry Guleh Ditch Company secured a
State Engineer’s permit under a priorvity date of
_August 31, 1909, which permit was approved Sep-

tember 24, 1909, and is known as Application No.
193, Enlargement Permit No. 16.”’

A certified copy of the State Engineer’s permit, as
originally issued, is known to this record as part of
plaintiffs’ exhibit 3-A.

Plaintiffs’ exhibit 2, which was rejected by the trial
court, but was taken under the rule governing procedure
in equity cases, discloses that the permit, as originally
issued, was returned for correction and as corrected
constitutes the State Engineer’s permit mentioned in
the excerpt above quoted from the decree of March 18,
1918. This corrected permit was secured by the Dry
Guleh Diteh Company under a priority date of August
31, 1909, and was approved September 24, 1909, as
stated in said decree of March 18, 1918. It discloses
that the land to be irrigated thereunder has a total area
of 2779.93 acres, and that the appropriation for irriga-
{tion purposes shall be limited to 1/80 of one eubie foot
per second for each acre irrigated. '

The identity of the corrected certificate [plaintiffs’
exhibit 2] as being the permit recognized and referred
to in said decree of March 18, 1918, is definitely estab-
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lished by the priority date and the date of approval
which are the same in said decree as in said exhibit 2.

The tabulation in the deeree of March 18, 1918, lists
the Waterbury-Allen Ditch Company as serving
{hrough its ditch 657 acres of land with water from
Tagle Creek having a priority of 1891.

Plaintiffs’ exhibit 3-A, in addition to the copy of
certificate of water right under permit No. E-16, as
ahove stated, is also a copy of a certificate of water
right to the effect, —

“That Waterbury-Allen Ditch Company, of
Richland, State of Oregon, has a right to the use of
the waters of Tagle Creek, a tributary of Powder
River, for the purpose of irrigation, * * *
that the priority of the right hereby confirmed dates
from 1891, that the amount of water to which such
right is entitled for the purpose aforesaid, is limited
to an amount actually beneficially used for said pur-
poses and shall not exceed 1/40 of one cubic foot per
second per acre.”’

The defendants, who, besides owning the Hogum
Ditch, also own in severalty contiguous tracts of land
on the Powder River slope some twenty miles or more
from Bagle Creek, were adjudicated by said decree to
have the right to the use of water for the irrigation of
these lands from Powder River, Balm Creek and Goose
Creek under various dates of priority from 1872 to
1909, but were not adjudicated to have any right to di-
vert water from Iagle Creek or any of its tributaries
except such as should thereafter be secured through
permits from the State Engineer upon applications
which had been filed prior to the entry of said decree
and thereafter permits were duly issued by the State
Engineer authorizing said defendants to store 300 acre-
feet of water from West Eagle Creek in Echo Lake, 170

e e

—— e

=

Apr. 3] Dry Guren Drren Co. v. HurroN 673

acre-feet in Traverse Lake with a priority date of June
_18, 1917, as appears from defendants’ exhibit L, and
the right to store in Looking Glass Lake 527 acre-feet
of water and in agle Lake 844 acre-feet of water from

Main ISagle under priority dates of September 18, 1917, .

and November 16, 1917, as appears from defendants’
exhibits Q, O, and R. They also secured from the State
Engineer the right to use the water thus stored, to-
gether with the stream flow of West Eagle Creek, for
the irrigation of 1386.5 acres of land as a new right and
954.5 acres of land as a supplemental right under a pri-
ority date of June 18, 1917, as appears from defend-
ants’ exhibit M, and also 397 acres as a new right and
203 acres as a supplemental right under the priority
date of October 30, 1933, as appears from defendants’
exhibit P.

It will thus be seen that the plaintiffs’ decreed
rights to divert water from Eagle Creek and its tribu-
taries are prior in time and right to the decreed rights
of the defendants or any of them except as to the right
of the defendants to divert and use the water tﬁus
s!:ored, and, as to which, defendants’ rights are supe-
rior to all other persons appropriating water from
Eagle Creek or any of its tributaries.

L It is argued by defendants that plaintiffs, or
t}xen- .predeeessnrs in interest, expressly waived and re-
linquished any right which they might otherwise claim
to the waters of West Eagle Creek and its tributaries
by a stipulation wherein they agreed to an entry of a
judgment and decree,

““Awarding to said contestee’’ ae Gr

Trustee] all tl%e waters of th:ﬁfiagl[cgéfgrﬁ? n(r};:l%ctllfg

natural tributaries thereof, flowing into said stream

al tl i
D;g;-i” 1 head of what is known as the Sparta
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We think that the decree, in that particular, clari-
fies the stipulation, and that the language of the de-
cree is contfrolling.

We repeat that part of the decree:

“Was stipulated to the effect that the contestee
should take all of the waters awarded if in these pro-
ceedings from West Bagle Creek and the natural
tributaries thereof flowing into said stream above
the head of what is known as the Sparta Diteh, and
any and all of the feeders of said Sparta Ditch, here-
tofore and now feeding said diteh, and that said con-
testants may he awarded all other waters constitut-
ing BEagle Creek,”” ete.

This part of the decree was in effect a ratification
of the exchange by contestants of their right to the use
of the water from West Eagle for the relinquishment
on the part of the Sparta Irrigation Company, appear-
ing by its trustee, of its right to the water of Jagle
Creek. The effect of it was not to destroy either right
thus exchanged nor to ehange the respective priorities
of the parties thereto. It certainly was not a grant of
any right to the defendants in the instant case.

We cannot agree that, by the use of the word *“Lit-
tle’’ in listing the name of the ereck from which defend-
ants were to obtain water as Little Eagle Creek the
trial court signified or intended to decree that there was
any waiver by any party hereto. As stated, we hold
that it was an immaterial clerical error.

The defendants also contend that they are entitled
to divert through the Hogum Diteh all the natural flow
of West Eagle Creek at said point through the arrange-
ment entered into by them with the former owners of
the Sparta Ditch. The defendants also claim said right
of diversion by preseription; and also claim that plain-
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tiffs ought not to be permitted to contest said right by
reason of facts constituting estoppel by conduct.

The arrangement with the former owners of the
Sparta Ditch, as above shown, consisted of an exchange
of waters. For the Sparta Irrigation Company’s right
to divert water from West Eagle Creek defendants’
predecessors exchanged impounded water from Eagle
and Looking Glass Lakes.

2-4. As shown above, defendants’ predecessors
were appropriators subsequent to the Sparta Irriga-
tion Company and to plaintiffs herein. A subsequent
appropriator may assert the right to take the waters of
the stream from which the prior appropriation has
been made and give the prior appropriator in return
therefor other water from a different source, but of like
quantity and quality delivered at such a place that the
prior appropriator can make full use thereof without
being injured in any way. 67 C. J. Waters, p. 1018,
§ 445, citing Mt. Shasta Power Corporation v. McAy-
thur, 109 Cal. App. 171, 292 P. 549, and United States v.
Caldwell, 64 Utah 490, 231 P. 434.

. ‘“The appropriation of water to a beneficial use
is founded upon the rule of necessity, which, when
satisfied, becomes the measure of the right, where-
upon s:uhsequent appropriators may use the sur-
plus of that to which the prior appropriator is en-
titled, when not necessary to his use,’’ Mattis v
Hosmer, 37 Or. 523, 529, 530, 62 P. 17, 19, '
““An owner of a water right by prior appropria.
tion cannot change his poin‘tg of d}h?ersionpilt?ls(iﬂzllﬂl
change will injuriously affect other users on the
stream, nor can he sell it separately from the land
either to change the point of diversion, to make a
new or d}cfferent us}t: of it to the injury of other
users, or to secure the same priority. -
Powder River, 75 Or. 83, 90, 124 P, g‘i,?;(ﬁgg’?o; @
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5. As to the priority of the right of defendants’
predecessors in interest to divert the water of West
Kagle Creek, it remained the same after the exchange
of the impounded waters for the water from the stream,
as before that exchange was made. Defendants’ pri-
ority remained subsequent and subordinate to the pri-
ority of plaintiffs as well as to that of the Sparta Irri-
gation Company.

“ * % ¢““4he water being appurtenant to the

land to which it was appropriated if transferred to

another separately from the land, cannot ecarry its
priority to the new owner, but would become a new
appropriation as of that date’’ In Re North

Powder River, supra.

By that exchange, defendants acquired no right or
interest adverse or prejudicial to plaintiffs’ right to
the use of the water of West ISagle Creek.

As to defendants’ elaim that they have acquired a
right by preseription superior to that ol plaintiffs to
divert the water of West Kagle Creek, we think that
sueh elaim is not supported by the record.

6. 1tis elementary that the elements of title by pre-
seription ave open, visible and continuous use under a
claim of right, adverse to and with the knowledge of
the owner.

The supply of impounded water in the same quan-
tity and of the same quality as that of the normal flow
of West Tlagle Creek in exchange for the right to divert
the waters of West Eagle Creck at a point two miles
above the point where the impounded waters were
hrought into that ereek was in nowise prejudicial or
adverse to the rights of plaintiffs.

The Sparta ITrrigation Company made no further
use of its diteh or of the water involved in this contro-
versy after the fall of 1926, or the spring of 1927.

Apr. 437 Dry Guron Drren Co. v. HurroN 677

It appears from the testimony that the Dry Gulch
Diteh Company’s diteh was in opemtmn thirty-five
years before the trial of this case in the circuit court
and has been in continuous operation ever since.

It also appears from the testimony that the Water-
bury-Allen Diteh Company’s ditch was completed in
1898, and has been in continuous operation ever since.

During these respective intervals of time, these
ditch companies, plaintiffs herein, respectively, have
operated said ditches by diverting the water of Eagle
Creek continuously, openly, visibly and under a claim
of right. Not until 1928, when defendants gave them
notice, after the discontinuance of operation by the
Sparta Irrigation Company, that water impounded by
defendants would be furnished only as an accommoda-
tion, was there any assertion by defendants of a right
to the water of West I2agle Creek hostile or adverse to
plaintiffs’ right thereto.

Thus it will be seen that, for more than ten years
prior to defendants’ said notice to plaintiffs of an
adverse claim thereto, plaintiffs operated their ditches
and diverted the water of Bagle Creek.

This suit was instituted on Oectober 6, 1936. It is
not clearly shown that ten years elapsed after the
Sparta Irrigation Company discontinued the use of
the ditch before the institution of this suit.

In 1928, plaintiffs, being in need of water from
Ilagle Creek, communicated with defendants and were
informed that defendants would turn some water down
as an accommodation.

Plaintiffs refused to accept the water merely as
a matter of accommodation, and retained counsél to
institute proceedings to enjoin and restrain defend-
ants from diverting the water of West Eagle Creel
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to plaintiffs’ prejudice. An issue of fact is presented
with reference to what then occurred.

Plaintiffs contend that by means of a telephonic
conversation an agreement was made between plain-
tiffs’ counsel and F. A. Phillips, one of the defendants.

Mr. W. H. Strayer testified, as one of the plaintiffs’
counsel, that he told Mr. Phillips by telephone that
plaintiffs would institute suit to enjoin defendants
from diverting the water of West Iagle Creek, unless
it was agreed by defendants that defendants would
supply for plaintiffs’ use an amount of impounded
water equal to the normal flow of West Iagle Creek;
and that in answer to that proposition, Mr. Phillips
assented to it.

The telephonie conversation, above mentioned, was
detniled by Mr. Strayer as a witness for plaintiffs, and
{he oceurrence in Mr. Strayer’s office, as stated by
liim, was corroborated by two other witnesses.

Mr. Phillips denied that such an agreement was
made and testified that he had no remembrance of
the telephonie conversation. We are impressed with
plaintiffs’ version of this issue. Mr. Strayer’s positive
statements outweigh Mr. Phillips’ lack of memory. As
stated, the instant ease was instituted on Oectober G,
1036, or approximately only eight years after the tele-
phonie conversation between Mr. Strayer and Mr.
Phillips.

Mr. J. W. Case testified that on August 19, 1935,
at the instance of plaintiffs, he was sworn in as Assist-
ant Water Master for the purpose of secing ‘‘that
Tooking Glass reservoir lake and Main Fagle Take
furnished as much water as West Eagle would flow”’.
ATy, Case also testified that he went up to Looking
(i1ass Take first and found that it was already running
out and the next day he went up to Main Fagle Lake
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and it was running a good flow of water; and that he
turned down what he thought would be about half of
the lake flow, put boards in it and turned down West
Eagle about half of West Eagle water to make about
what the lake was furnishing. A day or two later, ac-
cording to his testimony, Mr. Case went back to the
head of the diteh and a board had been taken out and
he put it back and put a notice on the head gate, saying
to leave it alone. He further testified that after that
he again visited Main Ilagle Lake and diverted all its
water into West Ilagle Creek by putting in boards.

7. In the light of the foregoing testimony, we think
continuous and adverse use of the water of West Eagle
Creek by defendants has not been shown for a suffi-
cient length of time to give defendants title thereto by
prescription.

8. Assuming that plaintiffs knew that defendants’
predecessors in interest were constructing the reser-
voirs and feeder ditech mentioned and were improving

" and repairing Hogum Ditch, and, in doing so, were ex-

pending large sums of money, still it would not be
inconsistent with plaintiffs’ present claim of right to
the water of West Eagle Creek or water in like amount
and quality from the reservoirs of defendants subject
only to the prior right thereto of the Sparta Irrigation
Company.

9. The rights of prior appropriators from a stream
cannot be impaired by subsequent appropriations of
water from its tributaries. 67 C. J., Waters, p. 1006,
and cases cited in note 75; Weil, Water Rights of the
Western States (3d Ed.) Vol. 1, pp. 3589, § 337; Kinney
on Irrigation and Water Rights, Vol. 3, p. 2820. 3

Plaintiffs and their predecessors in interest were
and are prior appropriators from Bagle Creek of
whieh stream West Eagle Creck is a tfihutary. De-
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fendants and their predecessors in interest were and
are subsequent appropriators of water from said tribu-
tary, hence, defendants have no right to impair, re-
strict or interfere with plaintiffs’ right to the water
of West Eagle Creek.

10. Defendants call attention to the distinction be-
tween impounded water and water flowing in a natural
stream. 'This distinction is stated in the two cases
which defendants cite, namely, Vaughan v. Kolb, 130
Or. 506, 280 P. 518, and Jones v. Warmsprings Irriga-
tion Dist., 162 Or. 186, 91 P. 2d 542. In the latter of
these two cases, we [ind the following quotation from
Vol. 1, Wiel, Water Rights (3rd Kd.) p. 36, § 37.

“The water taken into an artificial structure
and reduced to possession is private property
during the period of possession. When possession
ol the actual water or corpus has been relinquished
or lost, by overflow or discharge after use, property
in it cecases; the waler becomes again nobody’s
property and re-enters the negative community, or
‘belongs to the publie,” just as it was before being
taken into the diteh. It has no earmarks to enable
its former possessor to follow it and say it is his.
The specific water so discharged or escaped is
abandoned; not an abandonment of a water-right,
but an abandonment of specific portions of water,
viz., the very particles that are discharged or have
escaped from control.”

Confined to the question whether plaintiffs aec-
quired by preseription the right to the waters when
impounded or stored in the lakes which were converted
by defendants into reservoirs, these two cases sustain
defendants’ position that plaintiffs did not obtain a
prescriptive right to the water so impounded by de-
fendants; but, in the view of the writer, these cases
support plaintiffs’ elaim that while the normal flow
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of West Eagle Creek remained the same after as it was
before the exchange was made by the Sparta Irriga-
tion Company with defendants whereby the Sparta
Irrigation Company received impounded water and de-
fendants diverted water from the stream, plaintiffs’
rights to the water of the stream were in nowise ad-
versely affected and therefore plaintiffs had no cause
of complaint.

11. In other words, the substitution of impounded
water in the same quantity and of the same quality for
water normally flowing in the natural stream does not
constifute a trespass or infringement upon or a restrie-
tion of the rights of lower appropriators.

The distinetion between the instant case and the
case of Wood River Power Company, v. Arkoosh, 37
Idaho, 348, 215 P. 975, is that in the Idaho case defend-
ants sought to change the point of diversion of certain
water belonging to one of the defendants from plain-
tiffs’ tailrace to plaintiffs’ forebay and eclaimed the
right to divert water in excess of ten inches from plain-
tiff’s forebay, defendants’ right to divert ten inches
from plaintiffs’ forebay not being controverted.

In the case at bar, plaintiffs seek to enjoin defend-
ants from diverting water naturally flowing down a
tributary to a stream to the waters of which plaintiffs
have a right prior in time to the rights thereto of de-
fendants. There is no claim on plaintiffs’ part of a
right to divert the waters at the reservoirs constructed
by defendants.

Scott v. Iruit Growers Supply Co., 202 Cal. 47, 258
P. 1095, holds that an upper riparian proprietor has
no right to divert the water of a tributary to a stream

- to the prejudice of lower riparian owners, the tribu-

tary in that case being Bagwell Springs. Defendant
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claimed to have acquired the right by prescription to
make such diversion.

The court held that inasmuch as the evidence dis-
closed that defendant in irrigating his ranch merely
diminished the water for a period of from 24 to 48
hours and thereafter the water returned to the ereek
for the use and benefit of the lower riparian owner,
defendant gained no preseriptive right against the
lower riparian owners.

The case of Dontanello v. Gust, 86 Wash. 268, 150
P. 420, held that the filing of a claim in 1891 to the wa-
ters of the spring in suit and the right to conduct the
same through an irrigation ditch, the construction in
1902 of a diteh for the purpose of carrying all waters
from this spring to his land, the construetion of a dam
about 250 feet below the spring, which dam was the in-
take for the diteh, and the operation of said diteh each
year beginning with 1892 and continuing until 1915, in
which operation all of the water from said spring was
diverted into said diteh and used by plaintiff for the
irrigation of his land, gave plaintiff title by preserip-
tion to the waters of said spring.

12. In Dontanello v. Gust, supra, we find the fol-
lowing rule stated:

“Tn order that title to waters may be acquired by
adverse user, it is necessary that during the entire
statutory period there shall have been an infringe-
ment upon another’s right to such an extent that
such other would have had a cause of action against
the elaimant.”’

To this point the following cases are cited: Davis v.
Chamberlain, 51 Or. 304, 98 P. 154; Perry v. Calkins,
159 Cal. 175, 113 P. 136; Ison v. Sturgill, 57 Or. 109, 109
P. 579, 110 P. 535 ; and Smith v. Duff, 39 Mont. 374, 102
P. 981, 133 Am. St. Rep. 582.

A TR e ST B i i e
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While at this point we are reviewing authorities,
cited by defendants, we venture to remark that the
legal rule last above quoted from Dontanello v. Gust,
supra, is invoked by plaintiffs in resisting defendants’
claim that defendants have acquired by prescription
the right of diversion which plaintiffs seek to enjoin.
This rule is applicable for the reason that as long as
water equal in quantity and quality to that diverted was
being returned to the stream in question above plain-
tiffs’ intake, plaintiffs could have no right of action
for infringement, trespass, interference or restriction
upon their rights as appropriators of the waters of
Ilagle Creek and its tributaries.

In defendants’ discussion of the exchange contract
between the Sparta Irrigation Company and the de-
fendants, if is urged that there are but two appropria-
tions from West Bagle Creek, namely, that of the
Sparta Irrigation Company under its 1870 priority
and that of defendants under their 1917 priority. That
argument is based upon the assumption that plaintiffs
waived and relinquished their right to the water of
West agle Creek by consenting to that portion of
the decrce which declares that the Sparta Irrigation
Company, by its trustee Mr. Grant, shall take all of
the water granted to that company from West Bagle
Creek. We do not construe that as a waiver or a re-
linquishment on plaintiffs’ part. It was pursuant to
an agreement between defendants and the Sparta Trri-
gation Company that, because defendants sought to
divert water from West Bagle Creek at a point above
the Sparta Irrigation Company’s intake therefrom
the defendants in exchange for that privilege wouldz
supply water of like kind and quantity to that of West
Eagle Creek’s normal flow at a point above the Sparta
Irrigation Company’s intake therefrom. That agree-
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ment was in effect and performed until the Sparta Irri-
gation Company discontinued its operations in the fall
of 1926 or the spring of 1927.

Plaintiffs were not thereby deprived of any water
which they would have otherwise received. We think
that there were four appropriations from West Eagle
Creek besides that of the Sparta Irrigation Company,
namely, the appropriation of the Dry Guleh Diteh Com-
pany with a priority of 1891; and that of the Dry Gulch
Diteh Company with a priority of 1909; the appropria-
tion of the Waterbury-Allen Ditch Company with a
priority of 1891, and the appropriation of defendants
with a priority of 1917. While an exchange of waters is
permitted, such exchange cannot be given the effect
of changing priority rights to the extent that one hold-
ing an older priority before such exchange thereafter
should be deemed no longer the owner of a senior pri-
ority but only that of a priority junior to the other party
to such exchange.

The deeree of the cireuit court dismissing this suit
is reversed; and a decree is hereby entered herein en-
joining and restraining defendants Orin Hutton, Fred
A. Phillips, Charles I'. Duby, Wayne Phillips and Jo-
seph Jackson, and all persons acting or holding under,
by or through them, or any of them, from diverting the
water of West Bagle Creck or of Eagle Creek to the
prejudice, diminution, impaivment or interference with
the rights of plaintiffs to the use of the waters of said
streams, namely, the right of the Dry Guleh Diteh Com-
pany to divert sufficient water to irrigate 572.52 acres
of land, but not to exceed a continuous flow of 1/40 of
a cubie foot per second per acre with a priority of July
10, 1894 ; and said Dry Guleh Ditch Company’s further
right with a priority of August 31, 1909, to divert water
[rom said streams not exceeding 1/80 of a cubic foot

L A g
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per second per acre for the irrigation of 2779.93 acres
of other lands belonging to its stockholders; and the
right of the Waterbury-Allen Ditch Company to di-
vert waters from said streams for the benefit of its
stockholders sufficient to irrigate 637 acres of land but
not to exceed 1/40 of a cubic foot per second per acre
with a priority date of 1891.

It is further ordered that plaintiffs have and re-
cover judgment against defendants last hereinabove
named for plaintiffs’ costs and disbursements herein.

And it is further ordered that, except as above
stated, neither party hereto recover costs or disburse-
ments herein.

The late Mr. Justice Ranp did not participate in
this opinion.
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App. Ex E

STATE
ENGINEER

WATER RESOURCES DEPARTMENT

1178 CHEMEKETA STREET N.E. ® SALEM, OREGON © 97310 ® Phone 378-3739

TOM McCALL April 12, 1973

GOVERNOR File N 27
e Mo,
CHRIS L. WHEELER LS

State Engineer 2? l'+6

Collins, Hedden, Ferris & Velure
Attorneys at Law

225 west Main Street

Medford, Oregon 97501

Attention: John E. Ferris
Dear Mr., Ferris:

This will acknowledge three applications submitted in the
name of Stuart V. Hinson for approval of changes in point of diversion
and place of use of the water of Little Applegate Hiver, six maps, and
fees in the amount of §105.,00 for which our receipts numbered 31798,
31799, 31800, 31801, and 31802 are enclosed.

These applications have been filed as numbers T-2745 and
T-2746 and the numbers shown on the application forms. Two are further
identified by circled numbers 1 and 2, as these involve the saume right
and can be filed as one application.

Since the proposed change in point of diversion is over £
mile, the State bngineer is required to publish notice of the proposed
change in a newspaper published and having general circulation in
Jackson County. Please designate the newspaper of your choice.

~ We will need a letter from the First National Bank of Oregon,
Hedford branch, as mortgage holders, stating that they have no objection

to the water rights being transferred from the lands as listed in these
applications.

The applications apparently were prepared on the basis of all
lands irrigated from the three ditches, which results in repeating the
acreage list and is somewhat confusing,
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Collins, Redden, Ferris & Velure
April 12, 1973

(o)

FPage 2

The lands south of the river were, according to the adjudication
map, irrigated from the Gin Lin Ditch and the lands north of the river
irrigated through the Upper Fhillips or Lower Phillips Ditch.

The 1898 and 1857 rights were not established under State
Ingineer's Permit and the 1929 right was, so items 9 and 11 need changing,
The reference corner was omitted from item 4 and Section 19 is listed in
item 13 instead of Section 20, if the map is correct. Also, Certificate
16400 has been superseded by Certificate 38773.

Instead of detailing suggested changes, 1 have used the
records and the applications and maps submivted to prepare two new
applications which I believe correctly describe the intended changes.
The application for change of the 1929 right lists both Phillips
Ditches with no division of lands between the two. I assume the land
above the Lower rhillips Ditch will be irrigated from the Upper Ditch
and the land below the Lower Phillips Ditch will be irrigated from that
ditch and have prepared the application accordingly.

We will need a statement that Mr. Hinson owns all the land
described in Certificate 38773 or an agreement with other owners as to
a division by priority date.

If you agree with tne applications I have prepared, Mr. Hinson
should execute the affidavits of applicant and return the applications.

¥r. David Hendrix, our Watermaster in Medford, will receive
all of this information in case you wish to discuss any question with
him,

I am also returning the original applications along with the
maps. OUn return of the applications and completed superseding applica-
tions, we will promptly prepare a notice for publication.

Very truly yours,

Trevor Jones

Assistant APR 139 373

TJd:bjs e
Enclosures
cc: David C, Hendrix, Watermaster
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STATE ENGINEER
SALEM. OREGON

; by O
W , ﬁf477 _

W %;/— pplication for Transfer of Water Right

To the STATE ENGINEER OF OREGON:

{Namp"c.lf ;;aii‘c‘a‘r‘\.{;".""“"““u“. eamsemasanasisianedunsnaaanas

of houbeAJBonS,Jacksonv;lle\‘ County: of v “wikdackson SN = SleE s SCae

(Pestoffice)

Stateof .Oregon . . . ... ... do het\eby make application for change ......in point of .

\
_.diversion and place of use

(in point of diversion: place of use: use heretofore made of the water)

|
1. The source of present water right isi e e e L o e R

(Name of stream)

2. The use to which the water is applied is .. irrigation and domestic use .
(In-i.;:ntlnn Mining; Puwcr Mnnu.fncturlna ctc)

Upper/& Lower Phillips Ditches
3. The name of the ditch, canal or pipe line is ... Gm/Lletch -

S

@Upper 68 S5 9 W. _ ;
4. The point of diversion is IOtEa/tceg,...Z].ﬁ Bt R/l and ) 790, . Wl (from ithel N 20 S .
ég Lower @ 1430 ‘“N’/{ﬁ-’ 1905 L) Tt Ei
corner of .....Seckion. 29. . X i beingiwithin thel. " % CNEG NAG- o al TN,
(Sectlon or subdivision) Nwt Nj:,f;
of Section ....27 ... Tp..3%5 R... N M. M, in the County of .......... Jackaon - e 5
(Nn N. or SJ (No. E. or W.),
5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use. @
f 2
NE 1-4 / NW l-.'-'\ SW 1-4 SE 1-4
Twp. Range See.
NE!g | NWiy | SWiy SEg / NEY NWig 5\*1.‘.'1 SE'% NE NWLs | SWig SEY% NEY NWI | SwWiy BEY —n /
PRIORT / ' ks
395 |2W_ |19 | Sept. 1, 1857 / 10.319.0 [10,6 1.5 CAT Q)
1898 |/ 1.0 @
b / |
1898 1.0 )
//
NOTE: If you own less than 40-acre/tracts, attach a description of your land as it appears In your deed. T3 ;e 72 .s-r
08 sl e g ;
(Attach separate sheet if necessary)! 39- ac.
6. Are you the legal owner of the above described lands? . X €8 . . . :
] (If not owner, explain your interest)
7. Has water been used beneficially for the purposes indicated herein during the past 5 years? . yes.. .
8. What is the date of priority of your water right? R e e e S s 3
9. Was your water right acquired by State Engineer’s Permit? li_ON .............. If so, give number -
e3 or No)

Ofiperml e

Form 113—2M—8-63



10. Do you hold a water right certificate? ....Y€S._ . If so, give number of certificate RTINS

(Yes or No)

11. Was your water right determined by State Engineer’s order of Determination or Decree of Court?

X??Nl If so, give title of proceedings ....Rogue River . . (Vol. 4, Ps.30.6d 3) ... .
12. Is the water right recorded in your name? ........_A. S. Kleinhammer 5

(It not, give name)

13. I propose to transfer the water right to the following described lands: (Do not answer if your appli-
cation is for change in point of diversion only.)

Twp. Rangs || see: NE 1-4 NW 1-4 SW 1-4 i SE 1-4
NEl | NWiL | SWI5 | SEY || NEY | NWY | SWI, | SEY || NE!4 | NWlg | SWii | SEI || NEY% | NWi§ | SWi§ | SEY

N
N
LD

395 | 2W |19 == 1.5 7.7 R7.9 ' 9/1/1857
15194 2.0 1898 *

Al
4Lh

394 ac,

: (Attach separate sheet if necessary)
NOTE: Answer questions 14, 15, 16 and 17, If the applieatlon is for change in point of diversion,

14. The proposed point of diversion is located . 1430 ft. .. N. . and ..1905 ft. .. W._ _from the . B4 .. -

(N. or 8,) (E. or W.)
corner of ...5€C._29..... .. being within the _NW; NEg of Section .29..... Tp...395._ R. .20 W. M, °
(Smallest legal subdivision) (No. N. or S.) (No. E. or W.)

in the county of .....dJdackson.................. The name of the ditch to be used is .....Gin.Lin

...................................

15. Are you the owner of the land on which the proposed point of diversion is to be located? ... ¥€8......

16. If not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

17. Are there any diversions between your present point of diversion and the proposed point of diver-

STonE L IO, e

NOTE: Answer questions 18 and 19 If application Is for change In use or place of use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, etc.? ... . NO... ..
(Answer Yes or No)

19. If not, give below a description of existing encumbrances:

o NJ\E’ERE OF ENCUMBRANCE HELD BY AMOUNT
Mortgage _1st National Bank $30,000.00 ;
| of Oregon
(Medford)
20. Reasons for the proposed changes are .....Inore economical use of water rights

.............................
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STATE ENGINEER
STATE OF OREGON ) SALEM OREGON

County of Jackson )

I, STUART V. HINSON, do hereby certify that I am the

owner of all of the properties listed on these two applications

I }%4}’4’———“

STUART V. HINSON

for transfer of Water Rights.

/24,

Subscribed and sworn to before me this 'day of July, 1973.

S ——

/

lmeb ( / Lyl
NOTARY PUBLIC FOR OREGON

My Commission Expires: 2/ 77




'

! L=
! If" ) 2 :_ JUi = Lo k6 7-# 2745 -
| i = N PP
Upper Philiips | { 7.0
"B ¥ NW ! N \ | ] 1357 WATER RT NO CHANGE
| Gl 1257 WATER RT TRANSFER THIS APPLICATION
o s : ?;‘f: : | 0.313%_ ;;,n L8 "r PENDT ;T TRANSFER (T-2580)
-~ o ey ' 0o O¢ 52 WATER RT KGO CHANGE
3R 2h i OLEUoE \ i ; =22 Jgos " TRANSFER THIS APPLICATION
; BEET] 1on v U i 1
|

LOWER PHILLIFS

FCR IRRTGATION PURPOSES ONLY

SEC. 19, T39S, R2W, WM

/TRANSFI:.R TO NEW
for

APDT GATE i STUART HINSON

““:_-ﬁ+H§R;1

Scale, 1 in., =200 ft. Edward McGinty

September 6, 1072 Medford, Oregon

7T TREGISTERED
‘' PROFESSIONAL
LAND SURVEYOR |
% OR E-G oON
JULY 10, 1953

EOWARD A. McGINTY

GIN LIN DITCH




AFFIDAVIT OF APPLICANT

STATE OF OREGON,

Countyot e ne dackgon: ik Sl o i

I, ... .STUART V. HINSON g , the applicant herein, being
first duly sworn, depose and say that I have read the above and foregomg apphcatlon for transfer of water

right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this .. T day of .. Ty 1 0

[Notarial Seal]

% NOTA.HY PUBLIC FOR OREGON

My commission expires .. 55?/7/7

RN A S e e e e e e N

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.
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TE ENGINEER
c—;‘iLEM OREGON

% freen @M‘ﬁ”@ pplication fq;' Transter of Water Riqhtf'/\

To the STATE ENGINEER OF OREGON:

L. Otuart V, Hinson

(Name of applicant)

of ..fwoute 2, Box 25, Jacksonville . ... ... County of ...../...Jdackson . . . . e

(Postoffice)

¥
S

State of ...........0regon. ... .. ... ., dohereby make application ffoi‘ change ... A% ROk QF . o

/a

_diversion and place of use  \ _/

(In point o! dlverslun place of use; use hnu-tdfom made o! the u.mer'.l z i
/

1. The source of present water right is .......... Littld Moplagate Rivar - 1 0 RN — z
(Name of stream)

2. The use to which the water is applied is ....irrigation :and domestic-use .

rrlr:utian Mining: Power; Mnnu.mr:lurlnu clc} S

3. The name of the ditch, canal or pipe line is .....Gin _Lin.. ;I\..tch )
N
4. The point of diversion is located .. 1430Q. ft. _.KN_;;..S._.. and .1905.. ft W e frorn the oo e
(N. or §5)
corner of ....Sgction 29 s S being withinithe .. NS N s
(SLeuon or subdl.vlsion}
of Section ...29........ Tp. ..39.8. R...2 W, .. W.M,inthe Countyof ............: JACkaon ot
(No. N. or 5.) (No. E. or W.)
5. List the number of acres 1rr1gated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use’ indicate place of use.
Twp, Ranus Seo. NE 1-4 NW 1-4 S5W 1-4 BE 1-4
NE, | NWiy | swiy SE!; NEI} | NWiy | SwWig SElG NE | NWIs | SwWiy SE NE; | NWis | swiy SELL
’ 39S | 2W |19 2,08 12,7130, 67
..... L s
NOTE: If you own less than 40-acre tracts, attach a description of your lnml as It apptm in :ruurs_:ieed 4.6, 45 ac 5,‘-!'1"-’;
5 o % 12T 3pf = £
(Attach separate sheet if necessary) UL

6. Are you the legal owner of the above described lands? yes
(If not owner, explain your interest)

8. What is the date of priority of your water right? .. November.12,..1929 F

9. Was your water right acquired by State Engineer's Permit? ........... VS If so, give number -
(Yes or No)

of permit om0 L S

Form 113—2M—8-63



10. Do you hold a water right certificate? .._¥€S__. If so, give number of certificate ... 24479 ..

(Yes or No)

-

11. Was your water right determined by State Engineer’s order of Determination or Decree of Court?

O ... If so, give title of proceedings

(Yes or ‘No‘}

12. Is the water right recorded in your name? .. Firsh. National Bank & Armin Richter..........

(If not, give name)

13. I propose to transfer the water right to the following described lands: (Do not answer if your appli-
cation is for change in point of diversion only.)

@
©
@

Twp, Range Sec. NE 1-4 NW 1-4 SW 1-4 SE 1-4
NE Nwy | sSwiy 1414 NE!} Nwiy SWiy SE!, NE4 NWIiL | SWi SE NEW NwWLy [ SWiY SEY
395 | 2 W |19 10.0(0.3 [10.7 |2.08 0.5
e, i9 2.018.5 37
e 20 837
(Attach separate sheet if necessary) |
NOTE: Answer questions 14, 15, 16 and 17, if the application is for change in point of diversion.
@ Lower Phillips 215 St 750 W.
14. The proposed point of diversion is located 680 ¢ S. and. 9. ft. .. W. _fromthe Ni _
@ Upper Phi]_]_j_ps../’ (N. or 5.) (E. or W.)

corner of .5€C¢: 29 being within the . Nbi NWz
(Smallest legal subdivision)

in the county of ..._dackson __  The name of the ditch to be used is g)

15. Are you the owner of the land on which the proposed point of diversion is to be located? .......Y&S....

16. If not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

17. Are there any diversions between your present point of diversion and the proposed point of diver-

51 D17 Eos N O SRR

NOTE: Answer questions 18 and 19 if application is for change in use or place of use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, ete.? ... NO

(Answer Yes or No)

19. If not, give below a description of existing encumbrances:

Upper Phillips

..... of Section ...29... Tp. 395 R. .. W.M,

(No. N. or 5.) (No. E. or W,)

...Lower Phillips.. . ... ¢

s S, v NATURE DR ENCUMBRONCE HELD BY AMOUNT
Mortgage ist National Bank $30,000,00
of Oregon
(Medford)

-
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y _ AFFIDAVIT OF APPLICANT %
STATE OF OREGON,
Ss.
Countyof ... = . JaCKSON. - o
I -2 TUJART. V. HINSON.. , the applicant herein, being

first duly sworn, depose and say that I have read the ahove and fo:egomg apphcatlon for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this .. T day of.~ July ......................... , 19:2.3.0
...... <._..5—\’-
Subscribed and sworn to before me this /'-? ..... day of . \’ G
i
[Notarial Seal] e JLADAGA......

‘NOTARY PUBLIC FOR OREGON

My commission expires @’7/7/7.7

R B AT o e e e R

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.
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Application for Transfer of Water Right

To the STATE ENGINEER OF OREGON:

(Name of applicant)

of ... Route 2 Box 25 Jacksonville. . ... County of .. JR&EKSOMI. ey

(Postofflee)

Stateof ........... (G o) H e i SR , do hereby make application for change ....in.point of . ... ..

....diversion and place of use. . . .

(In point of diversion; place of use; use herctofore made of the water)

1. The source of present water right is -.A.Li.tj:le...Appleg,atE‘-. RO, o e RS

ﬂnme of stream)

2. The use to which the water is applied is .i1xrigation and domestic use. . ...

(Irrigation; Mining; Power; Manufacturing; etec.

3. The name of the ditch, canal or pipe line is . MPPEL. PRILLADS . e seesseesesesassessssssnas

4. The point of diversion is located .680  ft. S _and..9 . ft. W.___ fromthe . N.L1/4. . ..

‘N, or S (E. or W.)

corner of .....S€¢ .29 . ceennnees: DEINGWithinthe . NE. 1 /4% NW¥1/4 5 s

(Section or subdivision)

of Section .....29 .. Tp...392 . R ..2W._ __W.M,intheCountyof . Jackson . . ... .. .. ..
(No. N. or 5.) (No. E. or W.) (see attached sheets)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.

NE 1-4 NW 1-4 SW 14 SE 1-4
NEV, | NWi, | SWig | SEY || NE¥ | NWi, | SWiy | SElL || NEl | NWiy | SWig | SEY NE!, | NWii | §Wi5 | SEl4

Twp. Range Sec.

a9 | 2w | 19 10.3] 9.0[10.6 1.5 5.7

-l‘ [Io‘
" -\
0°
—— ”IF;H
NOTE: If you own less than 40-nere tracts, attach a description of your land as it apneunbln your deed. / g 7 1 .: ). "
208 JEyiE s el Ly
Lo

(Attach separate sheet if necessary) <

6. Are you the legal owner of the above described lands? .....Y€S..

(If not owner, explain -);our. inicnst:--'

9. Was your water right acquired by State Engineer’s Permit? ..‘t:f-s S If so, give number ~
es or No =

ofipermities. (9.3 eonms .

Form 113—2M—g-63

App Ex C



10. Do you hold a water right certificate? ..y P_s;..i. If so, give number of certificate =
(Yes or No.

11. Was your water right determined by State Engineer’s order of Determination or Decree of Court?

e NO T80, give: titleof [PrOCedings .. it e i e ISR
(Yes ar No)
12. Is the water right recorded in your name? No,..as..A...S...Kleinhammer.............

(If not, glve name)

13. I propose to transfer the water right to the following described lands: (Do not answer if your appli-
cation is for change in point of diversion only.)

- NW 1- W 1-4 SE 1-4
Twp. Range Sec. NEil=4 1-4 S - -
NEly | NWis | SWiy | SElY || NEW | NWii | SW15 | SE!Y || NEY% | NWiy | SWi, | SEY || NEl4 | NWiy | SWIy | SEI§

_39. |-2w |19 1.5 7.7127.9

(Attach separate sheet if necessary)
NOTE: Answer questions 14, 15, 18 and 17, If the application Is for change In polnt of diverslon.

14. The proposed point of diversion is located 1430 ft. .N..._.and 1905 ft. .. W.. . fromthe.......

(N. or 5.} (E. or W.)
corner of ... Sec..29. ... .. being within the NW. .1/4 NE..1/df Section ...29.... Tp...395. R. ...2KW.. W. M,,
(Smallest legal subdivision) (No. N. or S.) (No. E. or W.)
in the county of ......JaGksQn ... The name of the ditch to be used is GlenDltCh ...................

15. Are you the owner of the land on which the proposed point of diversion is to be located? .....V€S.....

16. If not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

17. Are there any diversions between your present point of diversion and the proposed point of diver-

sion? ....... 1 e s

NOTE: Answer questions 18 and 19 If application Is for change In use or place of use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, etc.? .....nQ...........
{Answer Yes or No)

19. If not, give below a description of existing encumbrances:

NATURE OF ENCUMBRANCE HELD BY

AMOUNT

Mortgage 1st National Bank| $30,000.00

of Oreqgon

(Medford)

20. Reasons for the proposed changes are ... MQXe._economical use of water rights.

...................................................................
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Application for Transfer of Water Right

To the STATE ENGINEER OF OREGON:

E oAk Ve Binson. ...

(Name of app-l-ic:u-at-)

of . Route 2. Box:#25 Jacksonville . ... Countyof SJ8CKEOR, &

(Postoffice)

State of ...........Q¥€gQN......................., do hereby make application for change ...in. point of . ...

e L YRRBion. and place of use .

(In point of diversion; place of use; use hercvf:ufur;:":‘x‘md-e of the 'u-nk'rl

1. The source of present water right is ...Little Applegate River . ...

{Name of stream)

2. The use to which the water is applied is .. IrXigation and domestic use . . ..

(Irrigation; Mining; Power; Mnnulncturinu.‘ oto.)

3. The name of the ditch, canal or pipe line is .......GER. LAl DAEGR..cc oo ccemmessessrsressennsssassssmsssesss

4. The point of diversion is located 1430 ft. N . and 1.905... ft. W....... from the ....EB.3/Z4. ...

(N. or S.) (E. or W.)

corner of ......S€8..29........ iesis i Deing within the ... . NW. 1/4..  NE_ L/4" "5

(Section or subdivision)

ofiSection =229 my 398 R._2ZW_ W. M, in the County of ......JaCKsSOn . s

{No. N. er 5.) (No. E. or W.)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use,

NE 1-4 NW 1-4 SW 14 SE 1-4
NE!;, | NWiy | SWiy | SE!S NE! | NWiy | 5WY, | SEY || NEY | NWi, | swiy | SEY, NE!; | NWig | SWi, | BEY

39 2019 2.08 12.7| 3067

Twp, Range Sce.

denmass o o onias

Y

NOTE: If you own less than 40-acre tracts, attach a description of your land as it appears in your deed. oh

128 12 4 2
(Attach separate sheet if necessary)

6. Are you the legal owner of the above described lands? ......... yes

(I not owner, explain your interest)

7. Has water been used beneficially for the purposes indicated herein during the past 5 years? . yes..

8. What is the date of priority of your water right? ........ November12,1929 .............................................

9. Was your water right acquired by State Engineer’s Permit? ......Yes.. ... If so, give number
ofipermitFNesg 3 § O RSIE—GG

Form 113—2M—8-63

App. Ex B



-\
W
10. Do you hold a water right certificate? ... Y€8.. If so, give number of certificate ...24479..........
(Yes or No)

11. Was your water right determined by State Engineer’s order of Determination or Decree of Court?
l?

....... Yes...... If so, give title of proceedings .State Engineer. Order. of Determination. ...

(Yes or No) =

12. Is the water right recorded in your name? .NO, First National Bank of Ashland. ..

(If not, give name)

13. I propose to transfer the water right to the following described lands: (Do not answer if your appli-
cation is for change in point of diversion only.)

NE 1-4 NW 1-4 SW 1-4 SE 1-4
NEl | Nwii [ swiy | sEl || NEY | Nwi, | swiy | SEY || NE% | NWY | SWi4 | SEY || NEY | NWI, | SWii | SEl

Twp. Range Sec.

39 | 2W 19 15.0 8.4 10.7 2.08 ' 0.5

39 | 2w | 19 o]

(Attach separate sheet if necessary)

NOTE: Answer questions 14, 15, 16 and 17, If the application s for change in point of diversion.

14, The proposed point of diversion is located .680 . .S __and...9. . ft . W.__ from the N 1/4

(N or S.) (€. or W.)

corner of .....5€C .29 . . being within the NE_1/4 NW._1/o# Section ..29... Tp. .39S.. R. .2W._W. M,

(Smallest legal subdivision) (No. N. or S.) (No. E. or W.) -
in the county of ..................................... The name of the ditch to be used is UPPer, Phillips &-Lowor Bhillip
(see attached sheet)
15. Are you the owner of the land on which the proposed point of diversion is to be located? ... Y€S.....

16. If not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

....................................................................................................................................................................................................................

17. Are there any diversions between your present point of diversion and the proposed point of diver-

Sion 7eaese]N C) SN

NOTE: Answer questlons 18 and 19 If application Is for change In use or place of use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, etc.? .. NO.....coee.......
{Answer Yes or No)

19. If not, give below a description of existing encumbrances:

NATURE OF ENCUMBRANCE HELD BY AMOUNT

anfgagp lst National Bank $30,000.00

of Oregon i

(Medford)




]
10. Do you hold a water right certificate? .._Y€S_. If so, give number of certificate ...24479._ ... ‘
(Yes or No)
L]
11. Was your water right determined by State Engineer’s order of Determination or Decree of Court? 4
.......... Yes . 1If so, give title of proceedings ...State Engineer Order.of. Determination....

(Yes ar No)

12. Is the water right recorded in your name? NO, First National Bank of Ashland.. ..

(If not. give name)

13. I propose to transfer the water right to the following described lands: (Do not answer if your appli-
cation is for change in point of diversion only )

I Range i See, | NE 1-4 ll NW1-% ” W 1-4 SF 1-4
| ] NE!Y, | NWi3 | Swiy | SEI |i NE, g NW1, | SWiy | SEY | | NEY i NWwis | SWii | SEi || NEW | NWI | sSwi | SEl
| ' ! | S i
39 | 2W | 19 15.0'8 E] Wy 2. da f 0.5
~ 90 |2y (%o | 8.37
[
(Attach separate sheet if necessary)
NOTE: Answer questions 14, 15, 16 and 17, if the application Is for change in polnt of diversion.
14. The proposed point of diversion is located 05 10 9 .(.K{S - .and .7920 _ft.. o .. - from the .N_.1/4
- or ar
corner of ...S€¢.29.. ... being within the .NE..1/4.NW..14#Section ..29.... Tp...39S..R. .2W ___wW. M,
(Smallest legal subdivision) No N. or S] (No. E, or W.) -
in the county of ..JAGKSON ... ... The name of the ditch to be used is UPPSr Philipe-& Lover Phillips
15. Are you the owner of the land on which the proposed point of diversion is to be located? ..................

16. If not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

17. Are there any diversions between your present point of diversion and the proposed point of diver-

sion? ....... DO ettt

NOTE: Answer questions 18 and 19 I application Is for change In use or place of use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, etc.? ... Q...

{Answer Yu or No}

19. If not, give below a description of existing encumbrances:

NATURE OF ENCUMBRANCE HELD BY AMOUNT

Mortgage lst National Ban $30,000.00

B

fl
| of Oregon

(Medford)

.................................................................................................

...........................................................................................................................................................................



AFFIDAVIT OF APPLICANT

STATE OF OREGON,

SS.

I .......Stuart V. Hinson , the applicant herein, being
first duly sworn, depose and say that I have read the above and foregomg apphcatlon for transfer of water

right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this LA5th day of November, 19.......?2

thme of applicant)

j 7 : e
Subscribed and sworn to before me thls/é:.“ day of .. [Crle ”?’2_5/‘3{7’5/ 197‘&

[Notarial Seal] é’/ / é/ L. // 2.

TARY PUBLIC FOR OREGON

My commission expires Z’//r?'7/

Remarks............

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.



Bpplication for Transier of Water Right

To the STATE ENGINEER OF OREGON:

Fie e otnart V, HIDSON .o

{Name aof applicant)

af . Route. 2 Bax 25 Jacksonwille: ..., County-of ... d@8Ck80n o

(Postoffice)

Stateof ......oregon . dohereby make application for change ..in.point of .

............................. diversion._and. place.of. use.

(In point of diversion; place of use; use herelofore rnadl.- ‘of lh-. “:m:-rl

1. The source of present water right is ... Little. Appleqata River. i W
Name of strer.\rn)
9. The use to which the water is applied is .1xrigation and domestic.use.
(Irrl;.mlian :\.nnlnp: Power; Manu.rqcturing nkc}
3. The name of the ditch, canal or pipe line is ......2QWEX.  PRALLIDS oot
4. The point of diversion is located 215 s, E = .and 720.... ft. EWW from the .. N.1/4.... ...
or ] (E. or B
corner of ... QREIRO. i st i DRINE Writhin the. .. INBL L/ N g e
. (Sectlon or subdivision}

of Section ..o.29 . Tp. =398 R .. 2W. ... WM., in the County of ... JAckS0n T & i
II’:D M. OFS] {No. E. or W.) (see attached Sheets)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.

NE 1-% TNW 1-4 SW 1-4 l SE 1-4
NE!, | nwig | swig SBE'% NEY | NWiy | 5w SEl || NEY, | NWi | SWiy | SE4 NEZ | NWiL | SWi1, | SEL4

39 | 2w | 19 10.3|9.0[10.6 1.5 5.7

Twp. Range Sec.

NOTE: If you own less than 40-acre tracts, attach a description of your land as it appears in your deed.

(Attach separate sheet if necessary)

6. Are you the legal owner of the above described lands? ...... yasum o

(1f not owner, explain your interest) e

7. Has water been used beneficially for the purposes indicated herein during the past 5 years? .yes.. .
8. What is the date of priority of your water right? o oeptemberil 18

9. Was your water right acquired by State Engineer's Permit? ... ¥Ye8s.............. If so, give number
(Yes ar No)

of PErmit w2989

Form 113—2M—8-63



Application for Transier of Water Right

To the STATE ENGINEER OF OREGON:

peRNerStuart V. Hinson. . o

(Name of applicant) i R

of - Boutei;2 Box 25 Jacksonville . . County of ... JBGKSOD.. .. i i

(Postoffice)

Stateof .......oregon  dohereby make application for change ....in.RoInt of ...

__diversion and place of use

(In point of diversion; place of use; use herzil;.f.t.l;“c“:“l:md; I;ILHE“HIErl_.-

1. The source of present water right is .Little Applegate RIVEX . . ...

(Name of stream)

9. The use to which the water is applied is irrigation and domestic use . . ...
(Irrigation; Mining: Power; Manufacturing; ete.)

3. The name of the ditch, canal or pipe line jgo iGins Line Ditchesiy =k o ol e

4. The point of diversion is located ..1430 ft. .N...... and 1905 fr.. W ... fromithe S EZiL/:4 Suuen
. or o,

(E. or W.)

Eoccy 22

""" {Section or subdivision)

corner of ...

BfiSectioniin s 20 Bl SR ORI R S 2W W. M., in the County of ... JACKSON. ..o,

{No. N. or S.) (No. E. or W.)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. 1f for any other use, indicate place of use.

NE 1-4 NW 1-4 SW 1-4 SE 1-4
NE1, | Nwir | swi, | sEv || e | nwe | swig | SEN || NEW | NWY, | SWIL | SEY || NEW | NWUY | SWI | SEN

2W | 19 10.3| 9.0][10.6 155 G/

Twp. Range Sec.

39

NOTE: If you own less than 40-acre tracts, attach a description of your land as it appears in your deed.

(Attach separate sheet if necessary)

e eessrervesatbosvensn s nes e stes s faashsonen o —=oistesassstasn i orrossnanssthtisbansancss esastotesh Ronstss oS e s

8. What is the date of priority of your water right? ......... September 1, A8o0 s R .

9. Was your water right acquired by State Engineer's Permit? .......yeSs................. If 50, give number

“(Yes or No)

of permit B O L0 St

Form 113—2)—8-63



AFFIDAVIT OF APPLICANT

STATE OF OREGON,

County of Jackson

............................................................................

SS.

I, ....Stuart V. Hinson , the applicant herein, being
first duly sworn, depose and say that I have read the above and foregomg appllcatlon for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this ...=2. . i e e e ey | PSR

T (Name of appiteanty
1'.1

on
Subscribed and sworn to before me this /‘5 day of ... ({, AL 2.2 é’( A 19..45?

[Notarial Seal] { /’/{/{/f 4’ Y ) f/{ A 252

RY PUBLIC F‘On QBEQQN E

My commission expires .. / /&?'_ 74 ................

Remarks ........

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.
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En e ‘1“ m g v "-; e 7:27‘95‘
l';.;\_'..n_..:"'ll_
A pEp 181972 &
STATE{;Y“WJEEQ
SALEM. OREGON
Application for Transfer of Water Right
To the STATE ENGINEER OF OREGON
S Stuart V. Hinson e B S
(Name of applicant)
of .Route 2 Box 25 Jacksonville County of ......Jackson 5
(Postoffice)
State of .. OERGED. .o do hereby make application for change ..in._point.of . ...
..diversion. and use.
{In point of dlvcrslon pluct. nt uqc usm hcrc.tcrure mndu ut lln umer)
1. The source of present water right is LJ.‘.ttle...ApplegE:‘te %%J..ver..... S S
i{Name of stream)
2. The use to which the water is applied is ... Irrigation. and. donestic. use
(Irrigation; Mining: Power; Manufacturing; ete.)
3. The name of the ditch, canal or pipe line is ... Gin. Lin.Ditch
4. The point of diversion is located 1430, ft

.Sec 29

- N._..and 1905 ft . from the - T===—GarFam——
{N. or S E. ur W, }
s tasecms s s esensenei e D@ Within. the .. NWL 174 NE $17/4
(Section or subdivision)
ofiSection: & 29" . Tp. L 398, R .. 2W. . . W. M., in the County of ... JaCks0n. ...
{ho N. orS} (No. E. or W.)
5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.
e s S el NE 1-4 NW 1-4 SW 1-4 SE 1-4
NEY | Nwio | swy, | sEn || NEv | Nwi | swis | sen || nEw | Nwi | swi [ sEw | NEY [ nwi [ swi [ sEn
39 | 2W 19 l_.O 1.0
NOTE: If you own less than 40-acre tracts, attach a description of your land as it appears in your deed. 12 ‘:1:1‘
fie Sy
(Attach separate sheet if necessary) Lot
6. Are you the legal owner of the above described lands? ....y&s.......
(If not owner, explain your Interest)
Tl
8.

of permit

Was your water right acquired by State Engineer’s Permit? ..
e R

—-Yes.. If so, give number
(Yes or 'an
Form 113—2M—8-63
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10. Do you hold a water right certificate? .._.Y8S_ . If so, give number of certificate ... %6400 ...

(Yes er No)

11. Was your water right determined by State Engineer’s order of Determination or Decree of Court?

.. NO .. If so, give title of Proceedings .. IR oia LT et e i e DI S
(¥Yes or No)

12. Is the water right recorded in your name? No.,. as.Kleinhammer .. ... e,

(If not, give name)

13. T propose to transfer the water right to the following described lands: (Do not answer if your appli-
cation is for change in point of diversion only.)

s = SE 1-4
Twp Ravge | S0 NE 1-4 NW 1-4 SW 1-4

NEY% | NWig | swiy | SEy || NE1 | Nwis | swi | SEY || NEw | Nwis | swiy | sEw || NEW | Nwig | swiy | SEN
39 [ 2W [19 2.0

(Attach separate sheet if necessary)
NOTE: Answer questions 14, 15, 16 and 17, if the application is for change In point of diversion.

14. The proposed point of diversion is located .1430. ft. NS1 and .1905. ft. ... W.... from the ............

(N. or 8. (E. or W.)

corner of ....8€¢ 29 ... being within the NW_1/4 NE _1/of Section .29....Tp....395 R. .2W... . W. M., ~

(Smallest legal subdivislon) (No. N, or 8.) (No. E. or W.)

in the county of ........ Jackson. ... Thename of the ditch to be used is ...... GlnLlnDltCh ..................... 4

15. Are you the owner of the land on which the proposed point of diversion is to be located? .Yes

16. If not the owner of the land on which the proposed point of diversion is to be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

NOTE: Answer questions 18 and 19 If application Is for change in use or place of use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, etc.? ....... N
(Answer Yes or No)

19. If not, give below a description of existing encumbrances:

NATURE OF ENCUMBRANCE HELD BY AMOUNT

Mortgage 1st National Bank $30,000.00

af Oregon

(Medford)

20. Reasons for the proposed changes are ... MOxe. economical. use. of water. rights..

.........................................

s T LT T o L T P T L P Ty




AFFIDAVIT OF APPLICANT

STATE OF OREGON,

SS.
Countyol ... JACKEON -

I cBtuapt V. Hinson . e , the applicant herein, being

first duly sworn, depose and say that I have read the above and fmegmng appllcatlon for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best

of my knowledge and belief.,

In Witness Whereof, I have hereunto set my hand this .. 13Eh day of ... November 19..72

" {(Name of applicant)
-~ ’{\_é.."’ (‘_//s y / 7
Subscribed and sworn to before me this /\\/ . day of .. /J"'f.’-rﬁ A2, .‘[t// ........................... , 197:2

[Notarial Seal] {Aﬁ /(:_ /_;u 7;1/.{ 2725 z 7

'ARY PUBLIC F‘Dﬂ OREGON =

My commission expires K/C’h-.7é

Remarkay o

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,

AS THE CASE MAY BE.
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warrants to GLEN P, WEGNER AND MELEW A, WEGHER, as Grantece

édm 1z o9

- 207

2o/ Yeos 228
0i= 202 25

the following described proparty fresa of sncumbrances except ?

as specifically set forth harein: Jq ;w'/? 72. 29

Cozmencing at the point of beginning, from which the West quarter
corner of Baction 19, Township 19 S5outh, Range 2 West, Willamatte
Meridian, Jackson County, Oregon, bears South 77° 07' 31" West,
1393.05 feet, also being on the North line of the County Road, and
on the center line of a 40 foot way: thence along said canter
line, as follows: North 04* 26' 40" East, JB85.60 feet, to a 1/2"
iron pin, at point R-]; thence North 35° 50' 40" East, 341.9%
feet, to a 1/2" fron pin; thence Morth 16* 09' 05" East, 104.42
feet, to the beginning of a curve right, having a radius of 215.06
feet, and a central angle of 94° 08' 30"; thence along said curve,
' 353.16 feet, to the beginning of a compound curve having a radius
of 35 feet, and central angle of 78° 08' 00"; thence along said
curve, 47.73 feet; thence South 08* 25' 35" West, 17.92 feet, 4
to a curve left, having a radius of 160 feect; thence along sald
curve, 79.51) feet, with a central angle of 28* 28' 25"; thence
South 20* 02' 50" East, 46.9] feet, to the beginning of a curve
left, having a radius of 300 fesct, with a central angle of

27* 06" 44"; thence along said curve, 141.959 feet; thence

leaving said way, South 17* 34' 42" West, 430.72 feet, to an

iron pin; thence South 30°* 51' 15° West, 424.7) foet, to a 5/8*
iron pin, on the North line of tha County Road; thence North

59* 23' 50" West, along maid line, 362.96 foet, to the point

of beginning.

SUBJECT TO AND EXCEPTING covenants, conditions, restrictions,
liens, encumbrances, and easements of racord, and the usual
printed exceptions, conditions, and stipulations appearing
; in the Purchaser's Policy form of title insurance and also the
I following:
! 1. The assessment roll and the tax roll disclose that the within
described premises were specially assessed as farm land. If
the land has become or becomes disqualified for the speclal
assessmant under the statute, and additional tax and interest
and/or penalty may be levied ratroactively.
2. Rights of the public in and to that portion of the herein
described property lying within tha boundaries of roads and
highways.
3. The effect of the herain dascribed proparty baing within

WARRANTY DEED -1~
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ths boundarias of the Applegata Valley Irrigation District,
organized pursuant to and with the powers vested in such
Irrigation District, by virtus of the laws of the State of
Oregon, as proclaimed and declared by Proclamation of the
County Court of the State of Oregon, for tha County of
Josephina, recorded as Document Mo. 68-1201), Official
Racords of Jackson County, Oregon.

4. Easemant for transmission and distribution of electricity
granted the California Oregon Power Company, as set forth

in Volume 371, Page 499, Jackson County, Oregon, Deed Racords.
5. Easement for transmission and distribution of electricity
granted The Pacific Power and Light Company, as set forth in
Document No. 73-12911, Official Racords of Jackson County,
Oregon.

6. A perpetual non-exclusive esasement and right of way, for
road purposes, and public utilities, 40 feet in width, as more
particularly described in Creation of Way, recorded October 18,
1973, as Document No. 71-16060, Official Records of Jackson
County, Oregon,

7. Also: Subject to sald 40 foot way with an additional width
to said way on a portion along the Easterly line being on a
curve with a 220 foot radius curve as described: Commencing
at point R-3, in the above described tract; thence Bouth 04°*
26' 40" West, 67.46 feet; thence South 85 33' 20" East, on
radius line extension, 20 feet, to the point of beginning;
thence Northeasterly, along sald curve, 120.566 foet, to a
point on the Easterly line of said 40 foot way,

8. Road Maintenance and Greenbalt Agreement between Stuart
V. Hinson and Glen P. Wegner and Halen A. Wagnaer vharein

Glen F. Wagner and Ealen A. Wegner agreed to pay 1/4 of cost
of maintaining said existing way.

WARRANTY DEED =-1=-
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9. Water Use Agreemant batwaoen Stuart V, Einson and Glen F.
Wegner and Halen A. Wagner wherein Glen ¥, Wegner and Halan

A. Wegner agreed to pay 1/6 of the cost of maintaining a

v;ll and water distribution system to provide domestic

water to the herein described property.

ALIO: Seller reserves the right to use the existing irrigation
ditches and an easement for an access to the property to maintain
and repair said ditches.

ALS01 Subject to the following restrictlons:

(a) No trallers except while permanent home is under
construction and no longer than a six month period during
construction.

(b) Minimus size of house shall be 1,200 square feet,
living area; 500 square feet garage area with doors and the
housa shall ba ranch style with shake roof.

(c]) Any building shall be set back 75 feet from the
side boundaries,

(d) Ovner must provide and maintain fences on the side
lines and edges of property in a neat mannaer. Fences shall be
high enough to keep livestock off adjacent properties.

(e) No storing of trallers, campers, boats, trucks,
tractors, cars, motorcycles, commercial trucks, loggers, or
like egquipment that can ba seen from highway or any naighbors'
property. Must have equipmant shed for such storing which shed
phall match the style of the house.

(£) Any irrigation shall ba in conjunction with neigh=-
boring irrigation, and the priority water rights system=m
administered by the Watermaster.

{g) Mo commercial kennels, chickens, rabbits, or any
other animals except cattle and a brood mare can be kept for

commercial purposes. MNo commarcial crops shall ba grown

WARRANTY DEED -3-
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other than hay or alfalfa,
(h) One horse par family member., No stallions shall

. ba kept on tha property.
(1) Any sheep, pigs, chickens, ducks, or the like shall

be kept for the owners own consumption purposes only or
for 4H or FPA projects.

(3) Mo more than one permanent residence shall be
constructed on the property., A guast housa, containing a
maximum of 800 square feet, without kitchen facilities is
allowable; however such guest house shall not ba rented as
a4 separate unit froam the main, permanent residence.

(k) No subdivision, partition or sale of a portion
of the property shall ba made, unless the proparty axceeds 20
acres {n size.

(1) Unless irrigation water is cut off by the
Watermaster, as long as irrigation water is available,
sufficient water shall be applied to the property to keep the
vegetation green.

ALSO EXCEPTING THEREFROM THE following casement:

In the event that a violation of restriction (1)

above occurs, any person entitled to enforce sald

restriction shall have an easement to enter upon
the herein-described property and a right to apply
the required water to the vegetation.

In the event that restriction (1) above is violated,
and if any person entitled to enforce sald restriction lncure
costs in utilizing the easement above granted for irrigating
the land, said costs shall be reimbursed to any such person,
by Purchaser, his successor or assigns.

It is the intent of tha undersigned party that tha
restrictions set forth above shall burden the herein-described
real property and shall run with tha land. It is the intent

of the undersigned party that the restrictions set forth above

WARRANTY DEED -4-
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shall banefit all of the fallowing describad real property

3

and shall run with the land: /é,-z’»fd\

West 1/4 Eociiun 201 and Morth 1/21 of Morthwest 1/4

'

of Saction(29; and Southeast 1/4 of Southsast 1/4 of

S0 J00  __— Section 19;-&nd West 1/2 of East 1/2 of section 19;

and North 1/2 of Southwest 1/4 of Section 19; and
South 1/2 of Morthwest 1/4 of Bection 19, all in
Township 39 South, Range 2 Wast, Willamette Meridian,
Jackson County, Oregon.

Grantor conveys unto grantees, their heirs and assigns,

an easenent and right, use and privilege, to draw and use from

a well located on the following described tract for ths purposes
of interior domestic use 1/6th of all water produced froa the
well on this described premises with the right to grantees,
their heirs, and assigns, ilngress and egress to grantees, their .
helrs and assigns, of ingress and egross over and upon the

lands of grantor for the purpose of keeping in repair the pipe
as aforesaid, the well property, more particularly described

as follows:

TRACT 13:

Corzencing at the point of beginning being at the

5/8 inch iron pin at the Northeast corner of the South-
east quarter of the Northwest quarter of Section 19,
Township 19 South, Range 2 West, Willamette Meridian,
Jackson County, Oregon; thence South B89* 57' 00°

West along the North line thereof 177.01 feet; thence
South 32* 33' 20" West 205.74 feet; thence South 40*

05' 15" East 20,00 feet to ths center of a 40 foot way;
thence South 49°* S4' 45" Hest along said way 118.00 feet;
thence South 32* 30' 45" West 9B.B0 feet; thance leaving
sald center line South 57° 29' 15° East 76.32 fect; thence
South 09* 42' 40" East 102,59 feet to the boginning of

a curve left having a radius of 200 feet; thence along
said curve 86.51l4 feet having a central angle of 24* 47'
04"; thence South 34* 29' 44" East 152.87 feat to the
beginning of a curve left having a radius of 100 feet;
thence along said curve 84.0898 feet having a central
angle of 48* J8' J)6"; thence South B83* Q8' 20" East
28.99 feet to the beginning of a curve right having a
radius of 120 feet; thence along said curve 84.578 feet
having a central angle of 40" 2)' 00°; thance South {2°*
45' 20" East 132.07 feat; thanca South 62* 53' 24" East
256.18 fest; thence North J1* 57' 22" East 462.04 feet;
thence North 24°* 23' 53" East 133.99 feaet; thence North
56° 53' 06" Wast 543.98 feet to tha point of baginning.

WARRANTY DEED -5-
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Grantor will warrant and defend the same against all

QIR LT 435

persons who may lawfully clainm by, through, or under Grantor.
The trua consideration for this conveyance i» $27,500.00.
Until a change is requested, all tax statements shall )

be sent to tha following addreas:

Dated this Zi{ day of

. HINSON e
STATE OF OREGON )
) ss.
County of Jackson ] .

Personally appeared the above-named STUART V. HINSON
who is know to me to be such parson and who acknowledged the
foregoing Warranty Deed to be his voluntary act and
k-d.

_~"\-!_ il f_{'g'b Before me this_7 Zf y
; “ ota, ’; .
,',." ] ;. 1.} o ua ;?—uuoﬁ ;3;“::?&!1 -7-
"- g Ly & ¥ 1_3_7_7 7

St )
L b "

Jachsoa County, Oregoa
Recorded
OFFICIAL RECORDS

§:30 SEP171976 4 &
HARRY CHIPMAN
ER

HARRANTY DEED -6-
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STUART V. NINSON conveys to EDUARD IM. LF''IS and RACHFL
LEWIS, husband and wife, grantees, the [ollowing degcrihed real

property free of encurmhrances except as specifically set forth

herein:
TRACT 12-A

Commencing at the Northeast corner of the Southeant
quarter of the Horthwest quarter of Scction 19, Town-

s'hip 39 South, Ranqe 2 \lost, Willanctte Mcridian, Jack-
son County, Oregon; thence South 89° S7' Hest alonqg the
Ylorth-line thercof 377.01 feet to a 5/68" iron pin heing
the point of beginning: thence continuing South 89* 57°
West, 956.41 feet to a 5/8" iron pin: thence South 29°

45' 15" Fast, 196.00 feot to a point on a curve being on

a centerline of a 40 foot way from whieh itn radius point
bears South 52* 18' 08" Fast, 215.06 fcek; thence North-
easterly along said curve and way 272,406 foet with a
central angle of 72° 35' 43" to the beginning of a com-
pound curve having a radius of 15 fect and central angle
of 7B* 0B' 00"; thence alona said curve 47.73 feect; thence
South 08% 25' 35" Hest, 17.92 fcet to the beninning of

2 curve left having a radius of 160.0 fecet: thence along
said curve 79.513 feet with a central angle of 28* 28' 25")
thence South 20° 02' 50" Rast, 46.91 feet to the beginning
of a curve left havirg a radius of 300 feet; thence a-
long said curve 207.745 fcet with a central annle of

39® 40" 35"; thence South 59° 43' 25* East, 54.96 feet

to Point 'A' also being the beqginning of a curve left
having a radius of 60 fcet; thence along sald curve 91.906
feet with a central angle of 87 45' 50°; thence lNorth

32* 30" 45" past, 235.19 fcot; thence North 49® 540 45=
East, 118 feet to the termination of gaid 40 foot way:
thence Morth 40® 05' 15" HWest, 20 feet to an lron ping
thence lerth 12* 13' 20" Fast, 205.74 feet to the point

of beginning,

CONTAINS 5.25 acres more or less.

TRACT 12 Extension

Conmencing at the point of heqinnine frem which the
lortheast corner of the Scuth half of the Horthwent
guarter of Section 19, Townzhip 39 South, Ranae 2
acksen County, Oreqgon, bears
North 51°® 27' 34" nmast, 732.37 foot: thence South 09* 420
40" Fast, 39.74 fect to the heninnina of a curve left
having a radius of 231.09 feet: thence aleong said curve
99.502 fcet with a central anqln of 24° 47¢ 14"; thence
leaving sald curve South 17° 53' 45% Vest, 434.94 feet ,
to a 5/8" lrocn pin: thence South 30° Sp' 3p° Weat, 399.12
fect to a 5/8" iron pin on the North-line of the County
Road; thence North 53°* 23' 50" |lest along saild line 392.5%
feot to a 5/8* iron pln: thence Norkh 30% 51! 15+ Fasat,
424.73 fect to an iron pin; thence Morth 174 34° 42"

=1- WARRANTY DEED
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t, 430.72 fect to a point on the center 1ine_o£ a
Egsfaot way being on a curve from which its radius point
bears llarth 42° S0' 26" East, 300.00 fcet:; thence South-
casterly on said way and curve §5.785 feet ulEh a central
angle of 12° 33' 51": thence South 59°* 43"25 Last,
54.96 foct to the beqinning of a curve having a radlus
of 60 feet:; thence along said curve 45.953 feet with a
contral angle of 43" 52' 55%; thence leaving sald curve
and center line of way South 13® 36' 20" Fast, 20.00
foct; thence Morth 70* 45' 12" Rast, 159.37 feect to the
point of beginning.

CONTAINS 7.84 acres more or lesa.

Grantor conveys unto grantees, their heirs and asslona, an
casement and right, use and privilege, to draw and use from a well
located on the following depcribed tract for the purnones of interior
domestic use 1/6th of all water produced from the well on this de-
scribed premises with the right to grantees, their heirs and assigns,
ingresa and egress to grantces, their heirs and assigns, of ingress
and egress over and upon the lands of grantor for the purpose of
keeping in repair the pipe as aforesaid, the well property, more
particularly described as followa:

TRACT 13:

Comrzencing at the point of beqginning being at the 5/8 inch
iron pin at the Wortheast corner of the Southeant cuarter

of the Nerthwest quarter of Section 19, Tennsrhip 32 South,
Range 2 llest, Willanette Meridian, Jacknon County, Orcnon;
thence South 89* 57'00" West along the Morth line thereof
377.01 fect: thence South 32* 11' 20" “est 205.74 feet; 21
thence South 40* 05' 15" Tast 20.00 fcet to the center of 0
a 40 foot way; thence South 49° 54' 45" West along sald n
way 118.00 fcet; thence South 32% 30' 45" Uest 98.80

feet; thence leaving said conter line South 57* 29' 15°*

East 76.32 feet- thence South 00* 42' 40" Fast 102.5%

fect to the berinninn of a curve left havina having a rad-
ius of 200 fect; thence along said curve 86.514 feot having

2 central angle of 24* 47' 04": thence South 34* 29' 44°

East 152.87 feet to the Leginning of a curve left having a
radius of 100 fect; thence alonq said curve 84.890 feot
having & central anqle of 40° 38' 36™; thence South 831*

08' 20" East 25.99 fcet to the baginning of a curve right
having a radius of 120 feet; thence alonq =aid curve :
84.578 fcot having a eentral anqle of 40° 23' 00": thence
South 42* 45' 20" Fast 132.07 feet; thence South 62* 55°

24" East 25€.18 fect: thence North 31*® S7' 22" Taok 462.04
feet; thence North 24* 23' 53" East 333.9%9 feet; thence .
Rorth 56° 53" 06" VWest 543,98 feet to the point of beginning.

2,
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Subject to the usual printed stipulations and exceotions
appearing in a form title insurance policy and also the
following:

1. The assessment roll and the tax roll disclose that the
within described premises werce specially assesscd as fam
land., If the land has become or becomed disqualified for
the special assessment under the statute, an additional

tax and intercst and/or penalty may be levied retroactively.

2. The herein described property has been asseszed as

Yorest Land Use value by the Jackson County, Orecgon, Asscsg-
or. If said property should become disaualified thercunder

at a later datm, it will become liable for the amcunt of

taxes deferred during the last five, gr lesser, number of ;
years, in which forest land use assessment was in effect,
together with interest thereon.

3. nights of the public in and to that portion of the i
herein described property lying within the boundaries of i
roads and highways. .

) &, The effest of the herein described property being within ;
the boundaries of the Applegate Valley Irrigation District,
organized pursuant to and with the powers vestoed in such b

Irrigation District by virtue of the laws of the State of E
Orcgon, as proclaimed and declared by Proclamation of the )
County Court of the State of Oregon, for the County of 7
Joscphine, recorded as Document No. 68-12013, Official
Records of Jackson County, Oregon.

5. Fasement for transmission and distribution of electri-
ecity, granted the California Oregon Power Company, a3 set

forth in Volume 371, Page 499, Jackson County, Oregon, Deed
Records.

| 6. A mortgage, including the terms and provisions thercof,
executed by Armin C. Richter and Ruth P. Richter, husband
and wife, to The First National Dank of Portland, a national
banking association, dated May 16, 1962, recorded Hay 17,
1962, in Volume 410, Page 405, Jackson County, Oreqon,
Mortgage Records, given to sccure payment of a note for

ssu,u?b.uu. with interest thereon. (Affects additional prop-
erty.

7. Modification Agreement of Mortgage, including the terms
and provisions thercof, dated December 11, 1973, and executed
by and between Stuart V. llinzon and Firat Watlonal Bank of
Oreqon, recorded December 12, 1973, as Document Ho. 73=183G8, 3
official Records of Jackson County, Oregon. ;

8. Casement for transmission and distribution of electricity,
granted The Pacific Power and Light Comnany, as set forth in

Document Neo. 73-12911, Official Records of Jackson County, '
Oregon.

9. Grantor reserves the right to use the existing irrigation

ditches and an casenent for an accesa to the property to main= il
tain and repalr said ditches,

' i
=)= WARMANTY DEED .
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10. Grantor retains and reserves an unlinited right to use the |
existing way which was created by deed reoncdnd in Jackson | ]
* County Official Records as docurent number 73-160C0 for all
purposes of access, inqress and eqress for the use of the
property of grantor beyond the presently existing use allowved »
by the way and for the use of his successors and ascigns. q

11. Also subject to the following restrictions:
{a) No trailers except while permanent home is under

conatruction and no longer than a mix month period
during construction.

(b) Minimum size of house shall .be 1,200 square feet,
living arca; 500 square feet garage area with doora
and the house shall be ranch style with shake roof.

(e) Any building shall be set back 75 feet from the g
side boundaries.

{d) Owner must provide and maintain fences on the A E
side lincs and ecdges of property in a2 neat manner. §

Fences shall be high enough to keep livestock off ad-
jacent properties.

(e) Mo storing of trailers, campers, hoats, trucks,
tractora, cars, motorcycles, commercial trucks, logqers,
or like eguipmont that can be scen from highway or any
neighbors preperty. Must have equipment shed fer such 1
storing which shed shall match the atyle of the house. b

Geatis

{f) Any irrigation shall be in conjunction with
nelghboring irrigation.

“o

A0

e (g) No commercial kennels, chickens, rabbits, or any 3 [
ai other animals except cattle and a brood mare can be Iy
el kept for commercial purposes. .

P

2h.. 0 (h) One horse per family member. No stallions shall 1

be kept cn the property.

() Any sheep, piqs, chickens, ducks, or the like
shall be kept for the owners own consumption purposes
only or for 4l or FFA projects.

structed on the property. A guest house without kitchen
facilities is allowable.
fie tree t.d actual cocsiderztion puld Jeor
this trassfer is 370,000.00. E

: ] :' (j) No more than one permanent residence shall be con-
SRR

AEF V. JIINSON

STATE OPF ORECON ]
) B3,
County of Jackson ) 3,1,)‘,,4‘,_‘,_ 5‘";?7,# :
7’

T e e

Personally appeared the above nanmed Stuart V., llinson who is

known to me to be sy ndividual and who acknowledgedthe foro=-
going instruzent ‘at}ﬁ] 4§ i%’-volunta ’ .

v lact and decd. ore met 3 f
Sl WG
a9/, KR )

H
4

- ary Publie far Oreqon ;
' ‘Q‘!- © My Couniusion Explrns: I“' a Q- r L5

- F
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Until a Change / PRequested, Send = B
All Tax Statemern..s to the Following .Address. L
e & fo:5/
- X 10
739-15063 0
- SPECIAL WARRANTY DEED A e

STUART V. HINSOM, an unmarried man, as Grantor, conveys
and specially warrants to ROBERT START, an unmarried man, as
Grantee, the following described real property free of encumbrances

created or suffered by the Grantor except as specifically set forth:

Commencing at an iron pin at the center of Section 19,
Township 39 South, Range 2 West, Hillamst:e Meridian,
Jackson County, Oregon; thence North 89 49°43° West,
75.50 feet, to zn iron pin, being the point of beginning:
thence South 37°32'35°West, 466.27 feet, to a 5/8"
iron pin, on the Northerly line of the County Road:
thence North 59°23'50" West, along said North line
thsrca!. 596.93 feet, to a 5/8" iron pin; thence North
Jo“50'30" East, 399.12 feet, to a 5/8" iron pin; thence
North 17953'45" East, 484.94 feet, to the beginning

of a curve from which its radius point bears North
5593016 East, 230 feet; thence Northwesterly, along
said curve, 99.502 Ieet6 with a central angle of 24°
47'14"; thence North 09Y42°40" West, 39.79 feet;
thence South 70945'12" West, 159.37 feet; thence

Morth 13°36'20" West, 20.0 feet, to the center of a
way, being 40 feet in width, being on_a curve from
which its radius point bears North 1393620 West,
60.0 feet; thence Northeasterly, along said curve,
45.953 feet, with a central angle of 43°52'55";

thence North 32930'45"° East, 136,39 feet; thence
leaving said way, South 572915 East, 76§.32

feet, to a 5/8" iron pin; thence South 09°42'40"

East, 102.59 fect, to the beginning of a curve left,
having a radius of 200 feet; thence along said curve,
B6.514 feet, with a central angle of 24°47'04"; thence
South 34°29°'44" East, 152.87 feet, to the beginning

of a curve left, having a radius of 100 feet; thence
along said curve, B4.B98 fueté with a central angle

of ilolﬁ'lﬁ': thence South B3IY0B'20" East, 2B8.99

feet, to the beginning of a curve right, having a
radius of 120 feet; thence nlonqosaid curve, B84.578
feet, with a central angle of 40 23'007; thence

South 42°45'20" East, 132.07 feet, to an iron pin;
thence Sguth 62955'24" East, 256.18 feet: thence

South 23 41°315" West, 322.34 feet, to an iron pin:
thence South 37932°35" West, 46.42 feet, to the

point of beginning.

-1- SPECIAL WARRANTY DEED 37' a‘lw. /9
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SUBJECT TO:

X.)

2.)

3.)

5.}

1976-77 real property taxes due for the period July
20, 1976 to June 30, 1577.

The assessment roll and the tax roll disclose that

the within described premises were specially assessed
as farm land. If the land has become or becomes dia-
qualified for the special assessment under the statute,
an additional tax and interest and/or penalty may be
levied retroactively.

The herein described property has been assessed at
Forest Land Use value by the Jackson County, Oregon,
Assessor. If said property should become disguali-
fied thercunder at & later date, it will become
liable for the amount of taxes deferred during the
last five, or lesser, number of years, in which
forest land use assessment was in effect, together
with interest thereon.

Rights of the public in and to that portion of the
herein described property lying within the boundaries
of roads and highways.

Seller reserves for water line purposes, the following
described easement:

A water line easement being 20 feet in width,
over and across, running from the County Road,
to the Northerly line thereof, the Weaterly
line of said easement more fully described as
follows:

Commencing at the point of beginning, being
at the most Southwesterly corner of the herein
above described tract; thence North 30°50°'30"
East, 393.12 feet, to a 5/8" iron pin; thence
North 17 53'45" East, ¢B4b94 feet, to a 5/8"
iron pin; thence North 55 52'46" East, 30.01
feet, to the termination on the Northerly line
of said tract.

Said easement shall be appurtenant to each and every
portion of the following described property:

All that real property owned by Grantor as an
individual or as a trustee on November 15, 1976,
in Section 19, Township 39 South, Pange 2 West,
Willamette Meridian, Jackson County, Oregon,
lying Southerly of Little Applegate Road.

SPECIAL WARRANTY DEED
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6.)

7.)

8,)

9.}

12.)

13.)

The effect of the herein described property being
within the boundaries of the Applegate Valley Irri-
gation District, organized pursuant to and with the
powers vested in such Irrigation District by virtue
of the laws of the State of Oregon, as proclaimed
and declared by Proclamation of the County Court of
the State of Oregon for the County of Josephine, as
recorded as Document No. 68-12013, Official Records
of Jackson County, Oregon.

Easement for transmission and distribution of elect-
ricity, granted the Califormia Oregon Power Company,

as set forth in Volume 371, Page 499, Jackson County,

Oregon, Deed Records.

Easement for transmission and distribution of elect-
ricity, granted The Pacific Power and Light Company,
as set forth in Document Mo. 73-12911, Official Rec-
ords of Jackson County, Oregon.

A perpetual, non-exclusive easement and right-of-
way for road purposes, and public vtilities, 40 feet
in width, as more particularly described in Creation
of Way, recorded October 18, 1973, as Document No.

73-16060, Official Records of Jackson County, Oregon.

This contract of sale between STUART V. HINSOMH, an
Seller, and ROBERT START as Purchaser, containing
an agreement to pay 1/4 cost of maintaining said
existing way.

Water Use Agreement between STUART V. HINSON and
ROBERT START wherein ROBERT START agreed to pay
1/6 of the cost of maintaining a well and water
distribution system to provided domestic water to
the herein described property.

Seller reserves the right to use the existing irri-
gation ditches and an casement for an access to the
property to maintain and repair said ditches.

Seller reserves an easement and right of use for
ingress and egress purposes of a southeasterly
portion of the above-described tract, described
as follows:

Commencing at the point of beginning being
the most southeasterly corner of the above-
described tract; thence North 59°23'50°
West, 52.51 feet; thence North 30°936'10"
East, 15 feet; thence Hnrth083°53'33' East,
74.54 feet; thence South 37 32'35" West, 60

feet to the point of beginning.

=3- SPECTAL WARRANTY DEED
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14.)

Said easement and right-of-use shall be appurt-
enant to each and evely portion of the following
described property:

All that real property owned by Seller on
November 15, 1976, lying Northerly of Little
Applegate Road in Section 19, Township 39
South, Range 2 West, Willamette Meridian,
Jackson County, Oregon.

Also subject to the following restrictions:

(a) No trailers except while permanent home is
under construction and no longer than a six
month period during construction.

(b) Minimum size of house shall be 1,200 square
feet living area; 500 square feet garage area
with doors and the house shall be ranch style
with shake roof. .

{c) Any building shall be set back 75 feet from
side boundaries.

{d) Owner must provide and maintain fences on the
side lines and edges of property in neat manner.
Fences shall be high enough to keep livestock

off adjacent properties.

(e) No storing of trallers, campers, boats, trucks,
tractors, cars, motorcycles, commercial trucks,
loggers, or like equipment that can be seen from

the highway or any neighbor's property. Must have
equipment shed for such storing which shed shall
match the style of the house.

(£) Any irrigation shall be in conjunction with
neighboring irrigation, and the priority water
rights system administered by the Watermaster.

{g) No commercial kennels, chickens, rabbits, or
any other animals except cattle and a brood mare
can be kept for commercial purposes. No commercial
crops shall be grown other than hay or alfalfa.

(h) One horse per family member. No stallions
shall be kept on the property.

(i) Any sheep, pigs, chickens, ducks, or the
like shall be kept for the owner's own consumption
purposes only or for 4H or FFA projects.

=4§= SPECTAL WARRANTY DEED 2
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(j) No more than one permanent residence shall I
be constructed on the property. A guest house,

containing a maximum of 800 square feet, without

kitchen facilities is allowable; however such

guest house shall not be rented as a separate unit

from the main, permanent residence.

(x) No subdivision, partition, or sale of a portion
of the property shall be made, unless the property
exceeds 20 acres in size.

(1) Unless irrigation water is cut off by the
Watermaster, as long as irrigation water is avail-
able, sufficient water shall be applied to the
property to keep the vegetation green.

15.) ALSO EXCEPTING THEREFROM the following ecasement:

In the event that a violation of restriction 14(1)
above occurs, any person entitled to enforce said
restriction shall have an easement to enter upon
the property described herein and a right to apply
the required water to the vegetation.

In the event that restriction 14(1) is violated,

it is agreed that if any person entitled to enforce
said restriction incurs costs in utilizing the
easement above granted for irrigating the land,
said costs shall be reimbursed to any such person,
by Grantee, his successor or assigns.

It is the intent of the Grantor and Grantee that the

covenants and restrictions set forth in paragraphs o

above shall burden the herein-described real property
and shall run with the land. It is the intent of

the parties that the covenants and restrictions set
forth above shall benefit all of the following
described real property and shall run with the land:

West 1/4 Section 20; and North 1/2 of Northwest
1/4 of Section 29; and Southeast 1/4 of Southeast
1/4 of Section 19; and West 1/2 of East 1/2 of
Section 19; and North 1/2 of Southwest 1/4 of
Section 15; and South 1/2 of NHo-thweat 1/4 of
Section 19, all in Township 39 South, Range 2
West, Willamette Meridian, Jackson County, Oregon.

The true consideration for this conveyance is $24,000.00.

DATED: !‘ff."}—é 95.'/9?/ T

-

_-#TUART V. HINSON, Grantor
-5= SPECIAL WARRANTY DEED
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STATE OF OREGON )
) ss.
County of Jackson ) éS;ésﬂ , 1977

.. Personally appearcd the above named Stuart V. Hinson, who
Is knpwn to me to be such individual, and who acknowledged the fore-
and deed.

;;- going{jinatrument to be his volunta
A - 5

‘Before me:
- 1

Sl : : Hotary Public for Oregon
o " S My Commission Expires: ﬁézéiz

Jockson County, Oregon
Recorded
OFFICIAL RECORDI

)05 /0uL201979
WALDENE TERRY
CLERL RECORDER

Py Y
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And grantor hucb} c‘anl‘.l to and with grantees md thelr hel.r- of the -unl‘

thair aul‘.ps, that grantor is l“lully lelud in fea simple of tha lbmra granted pr

tres frow a1l encusbrasces, tmzpi:t A DU, e
1] 'ﬂu fact thac the herein dtutlbed pru.lu- wers specially asscased as farm land. .
‘ the land has beccae or becomen disqualified !or the special asscsement under the Eu:uth

an sd.d:ltion.ll tax and interest ndlar pml:_r may be hvud ul:ructl.vely. Ao ;-ﬂ
2) ll;hu of tha public tn and to th:t portion of l:lu berein deseribed propart:r 1ying * "i T
within ths bmwd.lt!cl of ruada sad highwvays. - - S
3) l.ulll & u.tu!.ll’.i.ou of the lpplmtc Fll‘.lty Irtiut!.on 'Dlltrh‘:t. y ._ I‘ :_h :
i) Eagements of record. - o S T \ ; 3 : ; . "

i
5) The right to use existing Irrigation ditchas, and an easement for access for maintenance
and repalr of sald ditches, as reserved in instrument dated Septesber 5, 1974, recorded f
Septesber 10, 1974, as Document No. 74-12663, Official Records of Jackson County, Gresanl_
6) An unlimited right to use existing way created by Docusment Wo. 73-16060, Official H
Records of Jackson County, Oregon, for all purposecs of access, {ngress, and egress asm move
fully zec forth snd reserved in i{nstrument recorded Septeaber 10,1974, as Document No.
74-12663, Official Records of Jackson Couaty, Oregon.

7) Conditions and restrictions, as set forth in Instrument recorded September 30, 1974, an
Document No. T4-12663, Official Records of Jackson County, Oregon.

B) Water use agreement, fncluding the terss and conditions in connection thercwith,

recorded September 30, 1974, as Document No. 74-12664, Official Records of Jackoon Couur.y,
Oregon. 3

9) Hortgage, including the terms and provisions thereof, to Jackson County Federal Savingo
and Loan Aspociation, recorded September 3, 1974, as Document No. 74-11378, Official Recorda
of Jacksoo County, Oregon, which Craotee ansumcs and sgrees to pay,

And that grantor will varcrant aod forever defend the above granted premisen and every pact
and parcel thereof against tha lavful claims ond desands of all persons vhouwsoever, except
those clalasing under the above described enmcumbrances.

The true and actusl consideratlon pald for this transfer,stated ip termn of dollarn

is §69,000.00.

In coastruing this deed and where the context so requires, the singular includes the plural,
the masculine includes the feminine and the neuter and, generally, all grammatical changeo

shall be made, anoumed and {=plied to make the provinlons hareof apply equally to :orponr.la-n
and to individuals.

VITNESS OUR muns and seal this -/”fd., of January, 1977, {
; ;M i :
j u_u /)'f(t,?.z/ i‘.’ﬂ ‘M //szo—t.d_, :
L Edward M. Lawls Rachal Lewis |
STATE OF ORECON ) E
Yes, January 1 & > 1977 LR
County of Jackson ) i

BEFORE ME PERSONALLY appeared the above named Edward M. Levin and Rachel Lewis, snd sck=-

novledged the foregoing {mstrument to be thelr voluntary act ind deed, )
' -:_\_i.r ]anwuly,Ougun Gé/ S . é —"Eg

7 Fotary Public for Oregon

"

i ;;'-‘; . UU" i'l ‘1‘ a, OFFICIAL RECURDS Hy comalosion expires 7 Ff :gff
ey " - ! 1 r-’};} 11 ' .
i) mm‘\.’.._ g: giiﬁc ];:?'IEI{MAN 2::;::: statements to:

o S s 2,

A\ Ry . ,ﬁd. 97530



| graator patd by tAL:s 3 nzcsa:n: lnd JUII-L. IJCBAIDS, bunblad lnd It!.. hariinaxtlr

© apperteining, sitcated in the County n! Jackson, Gtate of Qregon, 4‘!:!!‘!3 as, i

g o te, < el 1 '._ 2R .- _':.‘..ﬂ -_. i3t i ! r L4 I i -‘G:do

l

?

] .-t
Pt @ er..u;.-;r . " 39.0w-19 i
Hlllalt‘l DEED . ,20-7
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KNOW ALL m BY THESK !u;snrrs. llut mmn H. LI‘H’II ln-l mm Lﬂ!l I’nub.lﬁll l-lld

.
o .-——-n.--....-g....qm_._. ..
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LB, §

vife, I-ululr.u uu-d th 3ru=or. fnr :M eomnmm Innl.u!ur stated n :h-

=
3
-

:nllud the lrlntc!.. dosa ha:ohy ;rlnt. ba::sin -111 and :uuvsy nntu thn |rlnt:al ll

E O s
o

tenants by th- eatizety, the betzs of the sutviver lnd thetr asgigns, thlt :ertlln‘teal

property, ulr.h the tenemeats, hﬂ'«llt-un and lpwttmn thareunto hlnulu or: .
- ]

-
ey g

follova, to-wil: . . = E Ly
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PARCEL NO. 1:

Commenclng at tho point of beginning from which the Northecast corner
of the South half of the Northwest gquartor of Soction 19, Township 19
South, Range 2 Wust, Willamette Meridian, Jackson County, Oregon,
bears North 51* 27' 34" [Last, 732.37 feet: thonce South 09* 42°' 40"
Eant, 19.74 foet, to the beginning of a curve lefe, having a radius of
230.00 foet: thence along said curve, 99.502 feet, with a central .
angle of 24* 47' 14"; thence loaving sald curve South 17* 53)' 45* )5
West, 484.94 foot, to a 5/8° iron pin; thence South 10°* 50' 310" West,
399.12 fect, to a 5/8 iron pin, on the North line of the County Road; -
thence North 59" 23' 50° West, along said line, 392.55 feet, to a 5/8°
iron pin; thence North 10® 51' 15" East, 424.73 fcet, to an iron ping :
thence Morth 17° 34' 42" East, 430.72 fcet, to a point on the center

line of a 40 foot way, being on a curve, from which is radius point )
beacrs North 42° 50° 26" East, 300.00 feet; thence Southecasterly, on

said way and curve, 65.785 feet, with a central angle of 12* 31' 51*; '
thenca South 59° 43' 25" East, 54.96 fect, to tho beginning of a

curve, having a radius of 60 feet; thence along saild curve, 45.953

feet, with a central angle of 43* 52' 55°; thence leaving said curve

and center line of way, South 1)* 36' 20" East, 20.00 fcet; thence

North 70° 45' 12" East, 159.37 feet, to the point of beginning.

=

PARCEL NO. 2:

Commencing at the Northeast corner of the Southeast quarter of the
Northweot quacter of Scction 19, Townahip 19 South, Range 2 Wost,
Willametto Meridian Jackson County, Oregon; thence South 89* 57°' West,
along the North line thercof, 177.01 fecet, to a 5/8° iron pin, being
the point of beglnning; thence continuing South 89* 57' Weot, 956.41
feer, to a 5/8" iron pin; thence South 29* 45" 15" East, 196.00 feot,
to a point on & curva belng on a centar line of a 40 foot way, from
which {ts radius point bears South 52Z° 10' 08" East, 215.06 feet;
thenco Northeaoterly, along said curve and way, 272.486 fcet, with a
central angle of 72* 35' 43", to the beginning of a compound curve
having a radius of 35 foet, and central angle of 70* 08' 00"; thence
along said curve, 47.7) fect: thence South 08* 25' 35" Weot, 37.92
fcot, to the beginning of a curve left, having a radlug of 160.0 feect;
thenwee along sald curve, 79.51) feet, with a central angle of 28* 20°'
2.%; thence South 20* 02' 50" Eant, 46.9) fcet, to thc beginning of & o
curve left, having a radivs of 300 fcet; thence along said curve,
207.745 fecet, with a central angle of 39* 40' 35"; thence South 59°
43' 25" tast, 54.96 feot, to Point "A®, aloo being the beginning of a
curve lafe, having a radius of GO0 feet; thonce along mald curve, !
91.906 feot, with a central angle of 87* 45' 50"; thenco Morth 32* 30'
45" Eaot, 235.19 feet; thence North 49* 54" 45" East, 118 fcet, to the
terninatlon of gaid 40 foot way; thenca North 40* 05' 15" West, 20
fcet, to an iron pin; thence Horth 32* 31}' 20" East, 205.74 feet, to
tho point of beyinning.

To Mave and (o Hold the sbove dascribed aod granted preaises unto the ssld grantees, as *

P e tomsm shaty holre asd assigna forever.

APP Ex "L
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to thepoint of beginning.
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79-15064 " WARRANTY DEED—STATUTORY FORM ’O 2GS0 "“‘.o
g B ) iBiripUaL saanToe N’ ‘.
Bobart. Atark D 4 AWillard and_ a.nitl C. Hlllarﬂ, husbund snd uirerm
conveys and warrants to Davi = e A = %
Iree of encumbrances except ay apecilically set forth herein limu-d ‘in. Jackaon . County, Orejon, to-wit:
Commencing 2t an iron pin at the center of Section 19, Township 39 South,
Range 2 West, Yillamette Meridian, Jackson County, Oregon; thence North
B9° L9' B3" West, 75.50 feet, tc an iron pin, being the point of begin-
ning; thence South 37° 32' 35" West, M66.27 feet, to a 5/8" iron pin,
on the Northerly line of the County Road; thence North 59¢ 23' 50" West,
along said North line thereof, 596.93 feet, to a 5/8"iron pin; thence
North 30° 50' 30" East, 399.12 feet, to a 5/8" iron pin; thence North
17°® 53" 45" East, 484.95 feet, to the beginning of a curve from which
its radius point bears North 55° 30' 16" East, 230 feet; thence North-
westerly along sald curve, 99.502 feet with a central angle of 24° 47!
14"; thence Horth 09° 42' 40" West, 39.79 fect; thence South 70° 45' 12"
Hest, 153937 feet; thence North 13° 36' 20" West 20.0 feet, to the center
of a way, belng 50 feet in width, being on a curve from which its radius
point bears North 13° 36' 20" West, 60.0 feet; thence Northeasterly, along
saild curve, 45.953 feet, with a central angle of 43° 52' 55"; thence
Morth 32° 30' 45" East, 136.39 feet; thence leaving said way, South 57°
29' 15" East, 76.32 feet, to a 5/8" iron pin; thence South 09° 42' hLo"
East, 102.59 feet, to the beginning of a curve left, having a radius of
200 feet; thence along said curve, 86.514 feet, with a central angle of
24%° H7"' O4"; thence South 34° 29' L4" East, 152.87 feet, to the beginning
of a curve left, having a radius of 100 feet; thence along said curve,

84.898 feet, with a central angle of 48° 3B8' 36™; thence South B83° 08' 20"

East, 28.99 feet, to the beginning of a curve right, having a radius of
120 feet; thence along said curve, BU.578 fect, with a central angle of
4o° 23" 00"; thence South 42° 45' 20" East, 132.07 feet, to an iron pin;
thence South 62° 55' 24" East, 256.18 feet; thence South 23° 41' 35" West,
322.34 feet, to an iron pin; thence South 37° 32' 35" West, 46.4%2 feect,
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WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS, that Carcolyne Hinson,
Trustes under that Will of Victor Hinson, deceased, hereinafter
called the grantor, for the consideration hereinafter stated, to
grantor paid by Stuart V. Hinson, hereinafter called the grantee,
does hereby grant, bargain, sell and convey unto the said grantee
and grantee's successors and assigns, that certain real property,
with the tenements, hereditaments and appurtenances thereunto
belonging or appertaining, situated in the County of Jackson and State
of Oregon, described as follows, to-wit:

The South Half of the Northwest Quarter, the North Half

of the Southwest Quarter, the West Half of the Northeast

Quarter, the West Half of the Southeast Quarter, and the > .
Southeast Quarter of the Southeast Quarter of Saction 19 i
of the West Half of the Southwest Quarter and the Southwest

Quarter of the Northwest Quarter of Section 20, and the

North Half of the Northwest Quarter of Section 29, all in

Township 39 South, Range 2 West of the Willamette Meridian,

Jackson County, Oregon.

less and excepting the following described property which has been
transferred to Jackson County for roadway purposes:

That portion of a strip of land of variable feet in width
on each side of the centerline of a road as surveyed over
and across lands described in Jackson County Deed Records,
No. 70-06392, said centerline being more particularly de-
scribed as follows:

Beginning at a point located 630.73 feet North and 167.67
feet west of the 1/4 section corner common to section 19,
Township 39 South, Range 2 West and Section 24, Township 39

4 South, Range 3 West, Willamette Meridian, Jackson County,

i Oregon, said point of beginning being Engineer's Centerline

: Station 200+00; thence South 53°14'40" Bast 77.38 feet; thence
along the arc of a 636.62 foot radius curve to the left for
a distance of 499.97 feet (the long chord of which curve
bears South 75°44'35" East, 487.22 feet); thence North 81°
45'30" East 259.20 feet; thence along the arc of an 818.51
foot radius curve to the right for a distance of 555.83 feet
(the long chord of which curve bears Bouth 78°47'1s" East,
545.21 feet); thence South 59°20'00" East 1861.43 feet; thence
along the arc of an 1145.92 foot radius curve to the right
for a distance of 375.28 feet (the long chord of which curve
bears South 49°57'05" East, 373.60 feet), to Engineer's
Centerline Equation Station 236+29.09 P,T. Rack iz 236+06.03
P.0.T. Ahead; thence South 40°34°'10" East 212.61 eaty Eh.ncn.
along the arc of a 954.93 foot radius curve to the left for
a distance of 416.34 feat (the long chord of which curve
bears South 53°03'35" East, 413.05 feet); thence South

App Bw 'F :
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65°33'00" East 421.90 feet; thence along the arc of a 520.87
foot radius curve to the left for a distance of 487.02 feet
(the long chord of which curve bears North 87°39'S50" East,
470.37 feet); thence North 60°52°'40" East 4.09 feet; thence
along the arc of a 572.96 foot radius curve to the right for

a distance of 320.42 feet (the long chord of which curve bears
North 76°53'S55" Bast, 316.26 feet): thence South 87°04°'50"
East 199.28 feet; thence along the arc of a 572.96 foot radius
curve to the right for a distance of 287.53 feet (the long chord
of which curve bears South 72°42'15" East, 284.52 feet):;
thence South 58°19'40" East 462.53 feet; thence along the

arc of a 954.93 foot radius curve to the right for a distance
of 412.59 feet (the long chord of which curve bears South
45°57°'00" Rast, 409.39 feet):; thence South 33°34'20" East
154.37 feet; thence along the arc of a 716.20 foot radius
curve to the left for a distance of 349.97 feet (the long
chord of which curve bears South 47°34'15" East, 346.50

feet):; thence South 61°34'10" East 278.29 feet; thence

along the arc of a 1432.40 foot radius curve to the right

for a distance of 105.76 feet (the long chord of which curve
bears South 59°*27'15" East, 105.74 feet); thence South 57°
20"20* East 131.49 feet; thence along the arc of a 954.93

foot radius curve to the left for a distance of 415.05 feet
(the long chord of which curve bears South 69°47'25" East,
411.79 feet):; thence Scuth 82°14'30" East 368.95 feet:

thence along the arc of a 716.20 foot radius curve to the right
for a distance of 316.70 feet (the long chord of which curve
bears South 69°34'25" East, 314.13 feet); thence South 56°

54'20" Bast 588.90 feet; thence along the arc of a 477.46
foot radius curve to the left for a distance of 306.04 feet
long chord of which curve bears South 75°16'05" East,
300.83 feet); thence North B6°22'10" East 54.14 feet.

(the

The widths in feet of the strip of land above referred to are
as follows:

Station to Station

Width on Easterly Side

of Centerline

Width on Westerly Side

of Centerline

200+00.00 -261+00.00 30.00° 30.00°
261+00.00 -262+00.00 30.00' in a straight
line to 32.00'
261+00.00 -268+00.00 30.00°
262+00.00 -268+30.34 32.00°
268+00.00 -269+50.00 30.00' in a straight
line to 50.00°
268+30.34 -269+484.71 32.00' in a straight
line to 35.00'
) 269+50.00 -271400.00 50.00' in a straight
: line to 35.00'
3 269+84.71 -273+34.68 35.00°
i- 271+400.00 -273+434.68 35.00°
\ 273+34.68 -274+00.00 35.00' in a straight 35.00"' in a straight
i line to 30.00' line to 30.00'
274400.00 -282+50.00 30.00
3 274+400.00 -283+00.00 30.00'
' 283+00.00 ~-2B4+00.00 30.00" in a straight
line to 35.00°
284+00.00 -289+50.92 35.00°
288+50.00 -289450.92 30.00' in a straight
line to 40.00°
289+50.92 -294+400.00 40.00
289450.92 -29%0+50.00

Warranty Deed - 2

35.00' in a mtraight
line to 30.00°
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290+¢50,00 -299s+00,00 30.00¢
294400.00 -297400,00 40,00' in a straight
line to 60,00!
297400.00 -298+45,86 60.00' in & straight
298+45,86 -299400.00 o msg%g?'

To Have and to Hold the same unto the said grantee and grantee's
Successors and assigns forever.

And sald grantor hereby covenants to and with said grantee
and grantee's successors and assigns, that grantor is lawfully seized
ir fee simple of the above granted premiscs, and conveys the same
Sub ject to all easements, restrictions and encumbrances of record,
and that grantor will warrant and forever defend the above granted
premises and every part and parcel thereof against the lawful claims
and demands of all persons whomsoever,

The true and actual consideration paid for this transfer,
stated in terms of dollars, is zero, but the consideration consists
of and includes other property or value given or promised which is
the total consideration.

WITNESS grantor's hand this 3/ dayof . --, . 7.7  ,

197/ .

Trustee Under the Will of Victor Hinson,
Deceased.

STATE OF CALTIFORNIA,
Ss.
COUNTY OF LOS ANGELES

Personally appeared the above named Carolyne Hinson, Trustee
Under the Will of Victor Hinson, deceased, and acknowledged the
foregoing instrument to be her voluntary act and deed.

Before me:

y) /‘7 ’
B, n-(t_,/ - : S 5"« i
OFFISIAL BEAL 7 otary ¢ for Ca ornia

ETHEL A RINGE
HOTARY PUBLIZCALIFORNIA My Commission expires March 27, 1975
' o FFLE )
YT TLrLIY ODUNTY
My Commiseion Explins March 27, 1978
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OPINIONS OF ATTORNEY-GENERAL

1w

A person appealing from a eonvictlon 1929. It is my understanding tha
in ur:nunlclpar:l court for violation of a|action has been taken by your el
city ordinance can not be required tojment relative to allowing any of lhﬂ:
puy o fee for filing a transcript on appeal.|applications. ¥ou ask whether e o

June 7, 1930.
Hon. Ross Farnham,
District Attorney. "
Dear Sir: In your letter of June 3
you state that the charter of the city of

nek to be advised as to whether or not a
party appealing from conviction in
municipal court for violation of a city
ordinance is required to pay a fee to the
county clerk for filing a transcript on
appeal.

Chapter 106, Laws of 1829, provides:

“\Whenever any person shall be convicted
fn tho municlipal court of any city of the
atite of Oregan of any offense defined and
minde  pualshable hy any clty charler or
ordinance, unlesy the choarter of such clty
prohibite appenls from much court, such per-
won shall heve the samoe right of appeal to
the cireult court of the state of Oregon
within whose Jjurlmdletion such city lles, as
now obtains from n convicllon from enurts
of Justice of the peace, which appeal shall be
tnken anid perfected In the same manner As
s provided by law for taklng appeals from
Juntices’ courts.”

Section 2508, et seq., provides the pro-
cedure for taking appeals from justices'
courts, and I am not awnre of any stat-
utory authority in this state whereby
a party appealing from a conviction in
a justices’ court is compelled to pay a
fee for flling a transcript on appeal.

Upon® the principle that a defendant
whose freedom is in jeopardy has the
constitutional right of every legitimate
defense without being forced to pay for
same, I am of the opinion that the fee
in question can not be collected.

1, H. VAN WINKLE,
Attorney-Genernl,
By Arch Mugbnnnld. Assistant.

A water right Is not ereated by merely
filing an application for such water right
with the State Englneer, where no ac-
tlon has been taken on the application
by the State Engincer.

Such appllentions pending before the
State Engincer at the time of the ennct-
ment of ch, 287, L. 1920, may not now be
perfected and the appliennts may not
construct the dam proposed therein,

June 7, 1930.
Mr. Rhea Luper,
State Engineer.

Dear Sir: In your letter of May 27 you
state that there are six applications for
permits to appropriate water from the
Rogue river, which are on file in your
office. Two of these were filed August 2,
1926, and four on November 25, 1927, all
of which were flled before the enactment

account of the provisions of sald chajdsf

as are exlsting at the thne of takire ¢
Bend, Oregon, authorizcs appeals from|ne jui Sl ™o walers flowlni in the ot

convlctions tn the munlcipal court and|channcl of the Rogue river from ite WA

these applications should be depied @

287.
Said chapter 287 reads as follows
“Section 1, Subject to such waler el

A

section with the south line of ""““*I-.
townshlp 33 south, rnnge 1 east of the %7
Inmette meridian In Jackson county, Al At
to Its confluence with the 1Marifie er=si
hereby are withdrawn from appropriales
provided, that this act shall not prevesd =
appropriation and use of syrh walrs o
domestic, stock, Irrigation and munteipal ye
poses; and provided further, that it phinll ol
prevent the approprintion, diversion sod s
of the waters of any tributary sireame
“Seetion 2. It shall be unlawful for sob
person, flrm or eorporation to bulll ans e
nr hvdraulie structiure In the ehannel of s
Nague river below Ite Intepsection with ek
aouth line of sectlon 27, township 31 sy
range 1 east, Willamette meridian, in Jartan
county, Oregon, to ils conflurnce with e
ielfie ocean, which will Interfere with Wi
free passage, elther up or down streaf
migratory fish.”
It is provided in section 1 of cm:l:o#
247, that the right to approprinte wats#
in certain portions of Lhe Rogue rivee
|s withdrawn, subject to such walef
rights as were in existence at the time
of taking effect of this act. The qurs
tion arises as to whether or nol axy
water rights exist by virtue of ciltee
of the six applications discussed In yot
letter.
All six applications are for the apjeo
priation of water within that portion of
the Rogue river withdrawn from appte
priation, under the provisions of msid
chapter 287. Four of the applications are
for the appropriation of water for powve,
mining and manufacturing  purposs
one, application No. 11854, is for the com-
struction of a dam for the storage of &
certain quantity of water for the develop-
ment of hydro-glectric power: the stk
is for the appropriation of a certas
quantity of water from the Rogue rirer
to be stored in the dam covercd by sl
application No. 11854. Therefore, pose
of the applications are for purpows
which are exempted from the provisio
of said chapter 287.

Sections 5721 to 5730, Oregon Laws,

the state, and for
struction of reservoirs. Provision is mase

applications by the State Engineer.
Section 5724, Oregon Laws, provides
that if the application is 8Pproved,
we o o the applicant ahall be autharte.a
on receipt thereof, to P h the come

of chapter 287, General Laws of Oregon,

Struetion of the necessary WOTKE and 1o tabs

as amended, provide for the flling of ap-
i for appropriating waler «f
plications for pppe?-mlts for e il

for the approval or refusal of any wuh

OF THE STATE OF OREGON
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#1 meps required to apply the water to nlthe statute provided for applicntions for

Yeacficlnl use, and to perfect the proposed

spproprintion. If the applieation Is refused

waler rights being filed in a similar man-

te applicant shall take no steps toward the|Ner as provided in the statute of this

renstruction of

rfusal shall continue in force,”

Section 5728, as amended by chapter

¥7. General Laws of 1927, provides:

“*pon

seproprintion has bheen perfected in necor-

dance with th*! ﬂrnvl?luns of lthn apt, it shajl} ¢ o e
e state engineer to Issue to |water right.

l:-;‘n:mllt-nm a certificate of the same ehiar-|tlon of Intentlon,
T ak that deseribed In sectlon 6744, Ore-|prescribed by statute,

ba (e cllll}' o

the proposed work or thels %
Srersion Ehd e o Teopused ) WO O wcﬁ tate. The court held that the evidence

was conclusive that neither of the appli-
cants had, at any lime subsequent to
the date of the issuance of the permit by
the State Engineer, even attempted to

It being made to n
mtiafnetion. o Dk, made onglnggﬁnhuff rﬂ:;‘ comply with the conditions therein con-

tained, At page 1076 the court says:

A water right eclaim Is not a
A water right claim ls o declara-
mnde In o written form
to give public notice

mn Laws, Sald certifiente shall be recorded jof |
; ntentlon to create water rights §d
= tronsmitted to the applieant as provided |[with deseriptions stated in the Es'rltlrlu.'?ncltl!cn::f

= salkl sectlon,
squired under the provisions of this act, ns
:ﬂ. forth In any such ecortifieate, shall con-
mue In the owner thereof so long ns such
Tater shall be applied to n benefielnl use
wwter nnil In uce::r:l:tm-:-ﬂwllh the terms of

il cortiflente,

Section 5744, Oregon Laws, provides
for the lssuance of a certificate setting
forth, among other things, the priority
:‘l!:ltc date, extent and purpose of a water

Section 5720, Oregon Laws, provides:

“The right acquired by such appropriation
:':MI te from the filing of the Hnrﬂlcntlun
the offlen of the state engineer,”

The term “water right,” ia defined in

Wiel, Water Rights, Third Edition, page |\"

304, as follows:

"M watereright of appropriation I8 real

1y Independent of the diteh for earrying |

N
1-_1 wialer, und Independent of place of use
. mmle af enjoyment, whereby the appro-
I‘:t--r Is granted by the government the
Iy l'!-h‘r' use of the water anywhere so long
.‘”Ii' upplles It to any beneflelnl purpose:
H_-‘ I8 an Incorporeal hereditamont, solely
slfructunry, not conferring ownership In the
un of the water or ﬁl the channel of

the stream,"!

The question arises as to whether or
Pal n water right is created by merely
filing an application for such water right
:::::lhlhehsmm kEngineer. where no ac-

N5 been taken on the application b,

he State Engineer. ” ?

It will be noted that our statute pro-
¥Yides that after the application has been
Spproved the applicant is authorized to
procecd  with the construction of the
Becessary work and to take all steps re-
quired to apply the water to a beneficial
B¢ o perfect the proposed appropria-
tion; (gee section 5724, Oregon Laws)
amd that upon it appearing to the satis-
faction of the State Engincer that any
Sppropriation has been perfected in ac-
tardance with the provisions of the act
:hlmll be the duty of the State Engineer
O fssue to the applicant a certificate,
fiving the priority of the date, extent and
urpose of the water right. (See sections
128 and 5744, Oregon Laws, as
M‘;rnr‘}cd.!

n Washington State Sugar Compan
¥. Goodrich et al., (Idaho) 147 Pac. ?07.{

Rights to the use of water [monly referred to as n water right. Although

they are not, water right elnlms have become
commonly regiurded ns being the same thing
as waler rights, One Is 0 mere deelaration
of Intentlon to ereate n water right which
may never be anything more than an inten-
tion. Oy n complinnee with conditlons of the
permlit, the water right clalm then becomes n
wnter right.”

At page 1077 the court says:

“The granting by the state englnee fa
permit for the right to use the waters :;futhis
state, In nnd of itself secures to the applicant
no right to the use of the waters applied for
n #nld permit, unless there bhe n substantial
complinnes with ench and every provislon of
the statute relating te or In" any manner
affecting the lssunnce of such permit and n
fulttiment of the conditlons and limltntions
ereln, but n compllanes with the conditions
and lmitatlons prescribed in sueh permit
Initiaten 0 right to the use of the water In
tht".E:lpglalllr;nnt. “:,lmd Tltlbrlulil then becomes
{ ne an ates back
o0 ald oaite to the Issunnce :

The purpose of the Legislature in en-
acting said chapter 287, General Laws
of Oregon, 1929, was to close certain
portions of the Rogue river from the ap-
propriation of water, and to prevent the
construction of any dams or other hy-
draulic structures in the channel of that
portion of the Rogue river covered by
the act, which would interfere with the
free passage, either up or down the
stream, of migratory fish. At the time
this act was passed by the Legislature,
the applications in question were pending
before the State Engineer, and undoubt-
edly the Legislature had knowledge of
these applications in enacting this stat-
ute. To hold that these applications may
be perfected and the applicants may
construct the dam proposed in these ap-
plications, would defeat the purpose of
said chapter 287.

It is my opinion that the reasoning of
the supreme court of Idaho in Washing-
ton State Sugar Company v. Goodrich
supra, is applicable to our statute, ami
that the applicants discussed in your
letter merely have a water right claim
pending with the State Engineer. This
claim is not a water right. A water right
does not come into existence until the
application has been approved and the
applicant has, subject to such approval,
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Special Assessment Of Unzoned” Farm Land

And Additional Tax Deferral as Provided by CRS 208.370 to 308.395
An Application Must Be Filed On or Before April 1 of The First Year In Which Such Assessment Is Requested

Filed with the _J.ﬂ-_:f_ﬁi_c?_ﬁf___ County Assessor for Assessments beginning January 1 ‘IBLZ

Application For

Wt ed e

%

"
s

PR

1
A

288$ e : THIS SPACE FOR ASSESSOR'S USE ONLY
,‘, Enter Applicant’s Name and Address Below él('j i
ﬁﬂ L-Pl+ T T’) 1 ¢ ["'f H{a b L : _D21e Received Clark Approved Denied ™
b Fil;r' I._t:::‘:’oiut Molice, J':'
G TENE. L RIcHARSS i dige | B5c
o TLE NAPPLEGRTE
Hoss LT ; A e sk B INSTRUCTIONS TO TAXPAYER
d "' Cid_oNpL z‘."l IR 1. Application must be filed on or before April 1 of the first year In
which such assessment is requested.
2. File 1st copy with the county assessor of your county.
3. Relain 2nd copy for your files.
4. This application does not require the use of carbon paper.
Applicant's Phene No.:
E:oda Ninber PO s Complete Only if Account Number Does Not Describe Property :
Deed or Inst, No. Section Twp. Age. |
E:N 774 |Baacwiz— 207 | /Racl 77- 0//77 |
k- I~ TTI7ER t
g i Kecplpse of St1al) ALlRelh b6 Yoad &
152 - LLCRA Viow 1L AJRWL AL | S47A ;
§= 3 A Ay wea o (NCCH FHome Titw re INae )2 Jee i
< | VT T AR S | Mo AAnd Jir wrel. PleAse
A TS T BN B Fod WH
(i1 'Ly HE HiNewe HMore oty A 47
f iR 2T -.4.:-: Voee Ledr T
- g 3i ] R ' ﬁf f )
The undersignad 45 nereby make 1r‘i‘1|!cail0"l to the cﬁunlv ascessor for the speciai assessment of the above- — i
described unizone= jarm land as provided bty DRS 308.370 to 508.395 and affirm that: . iy _:; !
& ‘inere are no culstanding leases or options to buy the surface righis for non-farm use. T I} N, '
@ There are no outstanding leases for tne exploration of geothermal resources as defined by subsechon*{-‘!} of-; '.
ORS 522.005, mineral resources or other subsurface resources which interfere w11h the farm use of; thedand. = :
(See back for copy of law.) g T T !
1. The ownership interest of the applicani(s) in the above-described property is: S 2 i
Fee Owner [J Life Estate [] Contract Purchaser [] Other (explain) Ry ;
2. The names of the owners of record, if different from the undersigned applicants, are: (See General Informatlon ~ H
-~d }
Iltem 2 over.) :
3. The above«descrlbed land is being used and has been used during the preceding two years as a bona fide farm; !
that is, for the raising, harvesting and selling of crops to produce 2 profit in money or for the ieedmg, breedmg,
management and sale of livestock to procduce a profit in money. P

A. The farm use of the land has been as {ollows as shown beiow:

‘J

P

ARNING. A, Untoned form land, when specially ossessed o farm-use volue ond loter disqualfied, become: liahla for odditional taxes during ths lost 10 or
lesser number of yeors in which the farm.use astesiment wai in elfact, together with inlerest of &%. (Sea Geonarol Information, Item 3 over.)
B. When, for any reason, the lond or ony portion therecl ceaves 1o be used oxclutively for larm use, notice must be givan 1o the orvessor prior lo
\ the next Jonuory 1 assessment date, In oddilion to the toxes in “A"

A" ohove, foilure 1o give such natica will result in additional taxey for the
asieniment year in which the notice shou'd hove baen given ond ecch ameument year thereaiter plus intcrast ond peaally os provided by law
- (Sea ORS 108.395(2), over.)

3 i
? T /a‘ A- l‘
ACRES - MAXIMUM NUMBER I‘
LAND USE This :i.rﬂ S;ciané Livgg‘{,?_-?a\roa Jhis ;II“ S;::Jnd E'
(Plenned) Yoor Year {List: Dy Tyns] (Pianned) Year Year 1
Cropland—Irrigated 7 7 e (? ATT~E- éz 7 é (-_-, L
Cropland—Non-irrigated {D G 6’ _{{76 e 0 l f :ﬁ‘:
3 v i
Farm Woodlol e E"
Non-tillable Paslture FE
)
Other 5;2
l%
Total Acres / =3 ,3 /? l !':g
I‘:
B. The major crops grown during the lasl crop year and the acres of each are as follows
CAYSETEE:

— .-::-_;-‘

Lt

i

by

| &
DECLARATION i

‘aclare under the penalties for false swearing as contained in ORS 305.990(4) that this document, including any k?
ched schedules, has been examined by me and to the best of my knowledge is true, correct and complele, - S
%

WATURE ,Lﬁi%ap".& W82/ £ X | %

S B SRR

ANT (5) X Qumﬂ < 4 . e r I



July 5, 1973

First National Bank of Oregon
MOrtgage Department

1 Cast Main

Medford, OR 897501

Gentlemen:

You are the holder of a mortgage on Stuart linson's property

in the Little Applegate. The enclosed are applications for
transfers of Water rights from one side of the ranch to the
other. Would you please forward a letter to Trevor Jones,
State Engineer's Office, Water Resources Department, 1178
Chemeta Street NI, Salem, Oregon 97310 indicating that you have
no objection to this transfer of water rights. If you do have
any questions on the matter, either ask Mr. liinson at 773-7410

or call me at 779-4333. I will be back in my office on July
18, 1973,

Sincerely,

JOHN E. FERRIS

JEF:jc
Enc.

A

Apel Ex. O



FIRST NATIONAL BANK OF OREGON

MEDFORD BRANCH. 1 EAST MAIN STREET. MEDFORD. OREGON 97501. TELEPHONE: 773-4531

JULY 19, 1973

Collins, Ferris and Velure
Attorneys at Law

225 West Main Street
Medford, Oregon 97501

RE: Real Estate Loan No. 023-5180007 STUART HINSON

Gentlemen:

In reply to your letter of July 5, 1973 pertaining to
Stuart Hinson's property, it is alright with the bank to transfer
the water rights from one side of the ranch to the other. We have
no objection to this. We have placed the photos you sent us of this
appliration in Mr. Hinson's file.

Very truly yours,

w - | 1
” ' & P il
\q_l_t\-\‘_ - (et S S S ~

Gloria Lewandowski

Real Estate Department

Medford Main Office

Per Jim Warinner Assistant Cashier

" M'
Ay E*



JARIL TRIBLNE
Letters to
§-29-79
_ . Dream over
E S5 g """ To the Editor: This dream
; is over if your Jackson County

Commissioners have their
way. ['ve tried to prove to

them that to run one 82 acre:

'ranch, which holds about 45

acres of pasture, the balance

of brush, will run 90 head of

cattle (steers), whether one

ranch, which is seven tax lots

already, or seven family

: ranches, where they can live

S i ; in the country with their chil-

iy @ - %\ . dren and provide their own - . .
food, 'irrigate the pastures,

; with their children, showing

them what country life is like. - K P T el
The 45 acres of pastures will
. be divided up into seven small
ranches. It will still hold 90
head of cattle but each family
will have approximately 12 to |
13 head, the same amount as
o ‘ one large ranch.
- Mr. Schofield (4-21-79) indi-
cated he could care less if I
lost money running the ranch
as is. Well he will have his
way. I can't afford the 90 head
or the help to run the ranch so
1 have chosen to let the ranch
go to seed and dry up. OR will |,
they come out and force me to
do it? You had better check
and see where your rights are. -
I've heard of this in other
countries but not in the U.S.A.,
Stuart V. Hinson

1 Jacksonville, Ore. e
{

ESSHES e

e e . . e e e I e e




COURT—1M—4-64

STATE OF OREGON

COUNTY OF JACKSON

CERTIFICATE OF WATER RIGHT

This s to Certify, That A+ S. KLEINHAMMER

of Buncom , State of Oregon ,hasa right
to the use of the watersof Little Applegate River

a tributary of Applegate River for the purpose of
irrigation of 116.8 acres, domestic, and stock use
and that said right has been confirmed by decree of the Circuit Court of the State of Oregon for

Jackson County, and the said decree entered of record at Salem, in the Order Record of
the STATE ENGINEER, in Volume &4 ,atpage 1 ; that the priority of the right thereby
confirmed dates from September 1, 1857 for 2.37 cubic feet per second for the

irrigation of 94.8 acres; 1898 for 0.55 cubic foot per second for the irrigation
of 22 acres; and for domestic and stock use;

that the amount of water to which such right is entitled, for the purposes aforesaid, is limited to an
amount actually beneficially used for said purposes, and shall not exceed

2.92 cubic feet per second.

The point of diversion is located in the NEX NWk%, Section 29, T. 39 S., R. 2 W. W. M.

A description of the place of use under the right, and to which such right is appurtenant, is as
follows:
5 acres SE% SWk
20.8 acres SW% Nwk
15.7 acres SE% NWwk
0 acre NW% sSuk
6 acres NE% SW%
0 acre NE% SE%
7 acres NW% SE%
0 acres SW% SEX
0 acres SE% SE%
Section 19
0 acres SWX% suk
Section 20
1.5 acres NW% Nwk
5.0 acres NE% NWXk
Section 29
e 30080, R 2 WL W oE M

1.
0.
5
1.
16.
1.
7e
0.
8.

2
1

8.

Certificate of water right issued to A. S. Kleinhammer and recorded at page 16400,
Volume 13, State Record of Water Right Certificates, confirms the right to the use
of water for irrigation of 121.5 acres. A change in the right to the use of water
appurtenant to 4.7 acres was approved by order of the State Engineer entered
April 21, 1972. This certificate is issued to confirm the remaining right to the
ugse of water for irrigation and supersedes the certificate heretofore issued to
A. S. Kleinhammer.

And said right shall be subject to all other conditions and limitations contained in said decree.
The right to the use of the water for the purposes aforesaid is restricted to the lands or place

of use herein described.
WITNESS the signature of the State Engineer, affized

this date January 11 3 1973

................................. CHRIS L. WHEELER . e
State Engmecr

Recorded in State Record of Water Right Certificates, Volume 30 , page 38773

TR 2745
WRD #* 3




The subject real property now owned by Glen F. and Helen A. Veaner was
conveyed from Stuart V. Hinson to Glen F. Wegner and Helen A. llegner by a
warranty deed dated September 7, 1976. (Applicant's exhibit "H")

Mr. Hinson testified that his first contact with the Veaners in regard
to the subject property was nearly a year prior to the sale and at that time
he explained to the Wegners that the water rights would have an 1857 priority
on certain lands lying below the Lower Phillips Ditch and a 1929 priority on
the lands lying between the Upper and Lower Phillips Ditches. Mr. Hinson
stated that he does not recall whether he repeated the explanation about
the subject water rights in later contacts just prior to the sale of the
property.

Mr. Wegner testified that he does not recall Mr. Hinson having told
him about the subject water right priorities. Mr. Wegner further testified
that he inquired of the watermaster, David Hendrix, prior to his purchase of the
subject property, as to the priority dates for the subject water rights appurtenant
to the property and that Mr. Hendrix did give him the requested information
as to the water rights of record, but does not recall Mr. Hendrix having told him
anything about pending transfer applications that would affect the subject water
rights.

Mr. Hendrix testified that while he recalls havina talked with the
Wegners about water rights on several occasions, but does not have a specific
recollection of having discussed the subject water rights and their relative
dates of priority prior to the date Mr. and Mrs. Weaner purchased the subject
property from Mr. Hinson. Mr. Hendrix stated, "It is possible that I told him
there was 1857 priority rights at the time that he was there, but I'm sure that
if I advised him of this, I would have clarified it that there was a transfer
pending, just 1ike I did Mr. and Mrs. Richards. . . Since this transfer was
filed, I've tried to go to quite a lenath, of anybody questionina me along
these lines, to advise them that they might be affected one way or another."



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

Jackson County

IN THE MATTER OF WATER RIGHT)
TRANSFER APPLICATIONS NOS. )
2745 &,2746 IN THE NAME OF ) STATEMENT, FINDINDS
STUART V. HINSON" FOR CHANGES CONCLUSIONS & ORDER
IN PLACE OF USE AND POINTS )
OF DIVERSION OF WATERS OF )
LITTLE APPLEGATE RIVER )

i — — — — — — - — — — a— —

STATEMEWNT

On December 18, 1972, two applications were filed in the office of the
State Engineer (predecessor to the Water Resources Director) in the name of
Stuart V. Hinson, for approval of changes in place of use and points of
diversion of waters appropriated from Little Applegate River under the provisions
of certain existing water rights of record, pursuant to ORS 540.510 to 540.530.

The said applications were examined and found to be defective in describing
the specific portions of the subject water rights to be modified by the proposed

changes in place of use and points of diversion. Over the period of time
extending from December of 1972 until May of 1977, and with delays resulting in
part from a backlog of pending applications in the Department, the applications
were corrected and completed, using superseding copies of the applications, and
notice of the proposed changes were published pursuant to ORS 540.520(2).

The said notice which was published in the June 10, 17 and 24, 1977 issues
of the Medford Mail Tribune newspaper, provided:

NOTICE DE: WATZR RIGHT TRANSFER APPLICATIONS NOS. 2745 and-2745
Notice is given hereby that two applications have been filed in the office
of the Water Rescurces Director by Stuart V. Hinson for approval of changes in
place of use and point of diversion from Iittle Applegate River.
(1) The certificate recorded at Page 38773, Vol. 30, State Record of
Water Right Certificates, in the name of A.S. Kleinhammer, describes a right which
includes the use of not to exceed 0.41 cubic foot per second from Little Applegate
River for irrigation of 8.4 acres in SEb Iﬂfi-, 2.0 acres in NE} S%% and 6.0 acres in
Nw} SE} of Sec. 19, T. 39 S., R, 2 W., W.M., with o date of priority of Sept. 1, 1557;
Water for the said right is diverted through the Upper & Lower Pnillips
Ditches from points located (1) 680 ft. S. end 9 £t. W., (2) 215 £t. S. and 790 f¢.
W. from the N. %corner of Sec. 29, both being within the NE} N#% of Sec. 29, 7. 39 S.,

R. 2 W., W.N,

By application No. 2745, the applicant herein, cwner of the ldnds above




described, proposes to change the place of use and point of diversion therefrom, .
and without loss of priority to irrigate a certain 0.6 acre in }E.‘i" Sn?‘;‘ and 16.0
acres in Lot 3 (N¥#; S%) of Sec. 19, 7. 39 S,, R. 2 W,, W.N., through the Gin Lin
Diteh from a point of diversion located 1430 ft. N. end 1905 ft. W. from the E.
%corner of Sec. 29, being within the N#+ NE of See. 29, T. 39 S., R. 2 W., W.N,
(2) The certificate recorded at Page 24479, Vol. 17, State Record of
Water Right Certificates, in the names of First National Bank of Ashland & Armin
Richter, describes a right which includes the use of not to exceed 0.21 cubic foot
per second from Little Applegate River for irrigation of 0.6 acre in NEL SW} and

16.0 acres in Lot 3 (NW% S#%) of Sec. 19, T. 39 S., R. 2 W,, W.M., with o date of

priority of Nov. 12, 1929.

Water for the said right is diverted through the Gin Lin Ditch as described
above. -

By application No. 2746, the applicant herein, owner of the lands above
described, proposes to change the place of use and point of diversion therefrom, and

without loss of priority to irrigate a certain 8.2 acres in N¥5 NE: and 8.4 mcres in
SEX NW} of said Sec. 19, through the Upper Fnillips Ditch ms described above,

ALY persons dntexeited ara notifiad herely thatis hescing willbe lield
at the county courthouse at Medford, Oregon, on August 5, 1977, at 9:30 a.m. All
objections to the proposed change, if any there are, will be heard at said time
and place. Any and all objections shall be prepared in writing, one copy to be
served on Stuart V. Hinson, P.0. Box 579, Jacksonville, Oregon 97530, and one copy
filed with the Water Resources Department, Salem, Oregon 97310, together with a §10
filing fee, at least 10 days prior to the date set for hearing. IF NO OBJECTION IS
PILED, THE APPLICATICHN MAY BE APFROVED BY THE WATER RESOURCES DIRECTOR WITHOUT A
HEARING. Administrative rules pertaining to the 'riling of a protest will be
furnished by the Water Resources Department upon request,

Dated at Salem, Oregon, thie 24th day of May, 1977.

JAMES E. SEXSON
e B T e e ; Diractor

On July 22, 1977 a protest in the names of Everette J. Bostwick and
Jimmie F. Bostwick was filed in the office of the Water Resources Director
through their attorney, Robert D. Heffernan, against approval of the pending
applications numbered 2745 and 2746. '

On July 26, 1977 a protest in the names of Glen F. Weaner and Helen A.
Wegner and Ralph Richards and June Richards was filed in the office of the
Vater Resources Director through their attorney, Thomas C. Howser, against
approval of the pending applications.

2/



Permit A-1—2A1—10.-57 et State Printing 7833

STATE CF OREGON
COUNTY OF  JACKSON

CERTIFICATE OF WATER RIGHT

Thig I3 to Certifp, That prrsT HATIGNAL BANK OF ASHLAND & ARMIN RICHILR

of Route 2, Box 25, Jaucksonville , State of Oregon , has made proof
to the satisfaction of the STATE ENGINEER of Oregon, of a right to the use of the waters of
Little Applegate River

a tributary of for the purpose of
irrigation
under Permit No. 9389 of the State Engineer, and that said right to the use of said waters

has been perfected in accordance with the laws of Oregon; that the priority of the right hereby
confirmed dates from November 12, 1929

]
that the amount of water to which such right is entitled and hereby confirmed, for the purposes

aforesaid, is limited to an amount actually beneficially used for said purposes, and shall not exceed
0.75 cubic foot per second

: or its equiralent in case of rotation, measured at the point of diversion from the stream.
The point of diversion is-losated-intheof the Gallagher ditch is located in the Wi NWi,
Section 26; the point of diversion of the Gin Lin ditch is in the NW4{ NEZ, Sec-
tion 29, and the point of diversion of the Upper Phillips ditch is in the NEZ NW%,

Section 29, all in Tounshic}) 39 South, Range 2 Vest, UW. M.
The amount of water used for irrigation, together with the amount secured under any other

right existing for the same lands, shall be limited 10 gne-eightieth of one cubic foot per second
per acre,

and shall
conform to such reasonable rotation system as may be ordered by the proper state officer.
A description of the place of use under the right hereby confirmed, and to which such right is
appurtenant, is as follows:

2.08 acres in the SWi MW
12.70 acres in the HEg SJj§
30.67 acres in the NWi SWi
1,02 acres in the SEi SEz
Section 19,
8.12 acres in the lIEZ NWi
5.58 acres in the MW NWi
Section 29,
Township 39 South, Range 2 Vest, . I,

NCTE: This certificate is isqued to confirm a change in point of diversion of
water approved by an Order of the State Engincer entered Septenber 30,
1958, pursuant to the provisions cf ORS 540,51C to 540.520, and super-
sedes certificate of water right heretofore issued to the First Hational

Bank of Ashland and recorded at lage 10651, Volume 10, State Record of
Water Right Certificates o .
The Tight to the use of the water for the purposes aforesaid is restricted to the lands or place of

use herein described.
WITNESS the signature of the State Engineer, affized

this 2/4th day of lNovember 219585

State Engineer

Recorded in State Record of Water Right Certificates, Volume 17 , page 24479,

DOIR B e " ' T #2744
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STATE ENGINEER’S RECEIPT
STATE OF OREGON

Salem, Ore. ﬁé&[fl{.’//’? /f/ /72 A::{-E]' 577.}/2
Received irnm}%z J//MCW Trst.OJ

S_LS’:&{CQSPID M.0.0 CheckE12ZS 0-2 ,/}":’//A:;r ﬁf’é‘éﬂ:

Examination fees: Recording feﬂ{?)- ﬂéZW

Surfoce WOlBr ceveesasesscsssas | MR SR 13
Groond wolts Joiesissienacsane o o L1
Tronsfer cevcesescssnscsseanesas il :
Miscellaneous fees: 5
Blueprinhing «oeeeenesnes O 3
Copying ««-3seesesesssal]
CertificoNon «.eeeesessss] §
Misc. Recording Seessiealil)
PROBS) < ecennsnananss O
Extension of time ....... O =
Publication of notice........... SM
Quadrangle account............. §
Adjudication fee ...covuueinnenn. 8
Power license fee .......cc..c... 8
— = s e |
Hydroelectric license fee s
- R e L1
——— ———— L ¢
Water Well Construction:
s e R e e e Lie: §
Certificate Recording fees:
A et i - el e e E 3

STATE ENGINEER
31800 _Batt YTl
Ape Ex R O e - M/ ﬂ



STATE ENGINEER’S RECEIPT

STATE OF OREGON

Salem, Ore., dé{/f//’f,/d /f/?fPZ/ A::E'g £74é3

Test.[J
Received from »m/ /L/é’-"”wé’;‘—/

SM Cash(] M.0.1 Check@"//~5, &2 /ﬁ/é&’ﬁ f(ﬁéwﬁéd /Z/k}

Examination fees:

Surfoce WOIBT v.cvenscsensnmess

Ground woler vecevnes

Tronsfer covvesenncsncsnnnnsss

Miscellaneous fees:
Blueprinting seceeeneesss =
Copying :csessonessvacs O
Cemificalion ..eeessnanssl]
Misc. Recording ...u.e. ||
Prolosl sovanssennsnsans [=]
Extension of time .......[J

Publication of notice............
Quadrangle account.............
Adjudication fee ................

Power license fee...............

Water Well Construction:
e e Exam:

Certificate Recording fees:

Recording fees: _\_/ dj,{u/f,@/

s

— e
e

v

$

(e e Al s e I R, T

———— Y

oy e S e e

All other.

STATE ENGINEER
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STATE

ENGINEER’S RECEIPT
STATE OF OREGON

Salem, Ore., /?ﬁ(’é:’/f/"}' /( /?72’ A::{‘S *)7[/é

Received from /,(({};7’ [ /7/ LD £

Tts!.ai

S_M Cash[] M.

0. CheckEZ2S Wi /&(Z;ﬂ ﬁjf.'(%ﬂ, E/IZZ(_,J«);

" .

Examination fees:

Surfoce Woler eevecnscsnnnnas
Ground woler ...cesnssnsssssss

TIONSIES cevnsonasasnsanssncnse

Miscellaneous fees:
Blueprinhing «ececessscss O
Copying «eeesseananssss (]
Cerlificalion ...ecceesesss[]
Misc. Recording voeweese[]
Prolost i osivvsivoniits a
Extension of lime .......]

Publication of notice..........
Quadrangle account.............
Adjudication fee .....ccuueennnn.
Power license fee.....ccevvuee..

Recording féa%sg; d(/ﬁfu&/

-3

Water Well Construction:
e et f Exam.

Certificate Recording fees:

(o M S

All other.
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STATE ENGINEER’S RECEIPT
STATE OF OREGON

Salem, Ore., %f/’ﬂ/é’? /{/f?& A::'g :Q 76F
Received from_< 5{4&%&’ //{A/’ﬂf“)’?‘t/

Tesh. (3
. 2/. 35 coshl 0.0 CheckB/DT00 Lolliir oo Fovdo

Examination fees: Recording fees: ~{ MW‘LQ./
Surface Woler sasaasassssssssss e e
Ground wular.................:m ——
TIONSTEr v ovnvrenrsonnnnsnsonsas S.,Z,é?c.zs_

Miscellaneous fees: o
Blueprinting «eenesssesss . o
COpYIng sessiisssvanss

Certificalion .... s
Misc. Recording
Ly [ E RS
Extension of lime

Publication of notice........... H

Quadrangle account............
Adjudication fee .....cevunnenn.

$.
$
Power license fee......c..eu.. 8
s
§

_____________ 3

e _— $
Water Well Construction:

RS s | Examgiiy——— &~ e LSt
Certificate Recording fees:

e s S . S - e 2 e . e 2 e 2 e . S e e e S . e e e $
All other.

______________ 5

STATE ENGINEER
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STATE ENGINEER’S RECEIPT
STATE OF OREGON

Salem, Ore., ﬂﬂ*’/)ﬂ%{i /{ /f?z' A:i-g zl 7%2
Received from % 4’/ .V /’ / g H—" e
s 200 _ coshl 0.0 Checklh /2560 [otlen KidolinFonnic

Examination fees: Recording feés: (,LMCW

Surfoce wiler KL oot e aa s Mt CLEL W
Ground WOEr seceeesrsansannas e

TIORSIOr e s anrarseshesaratd

Miscellaneous fees:
Blueprinting «veeessensss ]
GO < ss0sessinensnslc)
Cerificalion .vvveeeeeees O 3
O
O

WA WA A WA A
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ATTORNEYS AT LAW

HEFFERNAN & FOWLER

1 BEFORE THE STATE OF OREGON, WATER RESOURCES DEPARTMENT
2 In the Matter of the Application

3 of OBJECTION TO CHANGE IN PLACE

OF USE AND POINT OF DIVERSION

4 STUART V. HINSON, for approval in j:;fﬂtfquJ.._
NLOLLIY LKL

T e T B i B N i M

change of place and use and point
5 of diversion of waters for Little (il & a1077
6 Applegate River. ;
WATER RESOURCES DEPT
:‘_‘:5" o W | ORECO)
7 (p 1N =4 4 A" AY Y
8 Comes now, Everette J. Bostwick and Jimmie F. Bostwick,

9 husband and wife, and protests the applications of Stuart V.

10 Hinson as designated, Nos. 2745 and 2746, and which are for the
11 purpose of causing a change in the place of use and point of

12 diversion of water from Little Applegate River, as such change
13 in place of use and point of diversion are described in such

14 application.

15 The basis of this protest is as follows:

16 1. That in August, 1973, "Protestants" entered into a
17 written contract with Stuart V. Hinson for the purpose of pur-
18 chasing certain real property of which approximately 6.2 acres

19 thereof is subject to the loss of use of water for and on account

E 20 of the terms of the application of Stuart V. Hinson. Thereafter,
§§§21 Protestants paid for the real property subject to purchase and a
2&522 warranty deed conveying such premises unto Protestants was recorded
LR
§§;23 on October 13, 1975, as Instrument No. 75-13832, official records
§§§24 of Jackson County, Oregon and a copy of such warranty deed is
§ 25 marked Exhibit "A", attached hereto and by reference made a part

26 hereof.
27 2. That Protestants purchased the real property described
Objection -1-

410 - Pad, 7-22-77
Rec # 6’26?3



HEFFERNAN & FOWLER

10
11
12
13
14
15

16

OREGON 87501
) (3]
8 = 8

ATTORNEYS AT LAW
TELEPHONE (503) 779-4075
AV
w

705 WEST TENTH STREET » P.O. BOX 1746
MEDFORD,
[3%] [ 8] {45 ]
o w g

3]
~

in the deed which has been marked Exhibit "A" relying on the
fact that the same, in part, constituted pasture, and that the
6.2 acres heretofore described were entitled to the beneficial
application of water from the Little Applegate River under and
by virtue of a valid and existing water right and that Stuart V.
Hinson assured Protestants of the existence of such right and
their right to apply such water.

3. That Stuart V. Hinson is not the owner of the 6.2
acres of real property owned by Protestants and which are subject
to the application of Stuart V. Hinson to change a point of
diversion and place of use of such water and that until the
publicationof "Notice of Water Right Transfer" in the Medford
Mail Tribune, a paper of general circulation in Jackson County,
Oregon, Protestants had received no Notice from Stuart V. Hinson

of his intent to attempt to remove the water rights which he

had sold unto Protestants, and cause the same to once more be made

his own.

4. That in the event that the 6.2 acres of real property

owned by Protestants and described in the application of Stuart V.
Hinson should be removed and separated from the existing water
right authorizing the application of water thereto, then the use
of such acreage shall be greatly diminished as pasture.

5. That the applicant, Stuart V. Hinson, is without
legal right or authority to seek to cause Protestant's land to
be deprived of its beneficial water right and therefore diminish
its use for pasture purposes all with a substantial loss of

market value.

Objection -2-



HEFFERNAN & FOWLER

ATTORNEYS AT LAW

TELEPHONE (503) 779-4075
705 WEST TENTH STREET « P.O. BOX 1746

MEDFORD, OREGON 97501

10
11
12
13
14
15
16

18

19

S

™
—

(4]
(3]

8

b
=

26

27

WHEREFORE, Protestants request that the application
of Stuart V. Hinson be denied insofar as the same shall cause a
change of use of water from any portion of Protestant's land
and that a formal hearing be held at which time protestants shall

have an opportunity to present their objections of record.

Everette J.

Subscribed and sworn to before me
this 52{ day of July, 1977

4
NOTARY PUﬁiICVfor Oregon ’ %
My commission’ expires: //-Z4 ‘7§

fae)
f

Objection -3-
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7 (eoeree £ 30 (.00
75~1238132 ARRANTY DEED

STUART V. HINSON, herein called Grantor, conveys to EVERETT
J. BOSTHICK and JIMMIL FAE BOSTIIICK, hushand and wife, all that
real property situated in Jackson County, State of Oregon, described
as:

A parcel of land in Section 19, Township 39 South,
Range 2 West, Willamette Meridian, Jackson County,
Oregon, more fully described as follows:

Commencing at the point of beginning, being the

Southeast corner of the Northwest quarter of the

Southeast quarter of Section 19, Township 39

South, Range 2 West, Willamette Meridian, Jackson

County, Oregon; thence North 0°0 '21" Bast, 1337.11

feet, to the lortheast corner of said quarter- _
guarter; thence North 0°16'53" East, along the East

line of the Vest half of the Northeast quarter, 1329.18
feet, to an iron pin; thence South 89°59'32". West, 615.95
feet, to an iron pin; thence South 27°30'33" West, 606.83
feet, to an iron pin; thence South 9°¢45'39" East, 119.72
feet, to an iron pin; thence South 22°10'41" West, 328.63
feet, to an iron pin; thence South 38°40'53" West, 489.28
feet, to an iron pin; thence South 37°32'35" West, 504.79
feet, to an iron pin on the Northerlv richt of way of the
County Road; thence along said road as follows: South 59°
23'50" East, 240.21 feet, to the beginning of a curve right
with a radius of 1175.92 feet; thence along said curve,
385.102 feet with a central angle of 18°45'50"; thence
continuing on said road line, South 40°38' East, 212.61 feet,
to the beginning of a curve left, having a radius of 924.93
feet; thence along said curve, 403.26 feet, with a central
angle of 24°58'50"; thence South 65°36'50" East, 421.90
feet, to the beginning of a curve left, having a radius

of 490.87 feet; thence along said curve, 302.85 feet, with
a central angle of 35°20'58"; thence North 0°09'21% East,
38.25 feet, to the point of beginning.

EXCEPTING THEREFRO!M any portion heretofore conveyed to
Jackson County, Oregon, by corrected deed recorded as
Document No. 72-07478, Official Records of Jackson County,
Oregon.

Subject to the usual printed stipulations and exceptions
set forth on a standard title insurance policy form and:

1. Easement for transmission and distribution of electricity,
granted the California Oregon Power Company, as set forth
in Volume 371, Page 499, Jackson County, Oregon, Deed Records.

2. The effect of the herein described property being within
the boundaries of the Applegate Valley Irrigation District
organized pursuant to and with the powers vested in such
Irrigation District by virtue of the laws of the State of
Oregon, as proclaimed and declared by Proclamation of the

EXHIBIT "A"
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45123822

County Court of the State of Oregon, for the County of
Josephine, recorded as Document MNo. 68-12013, Official
Records of Jackson County, Oregon.

3. A mortgage, including the terms and provisions thereof,
executed by Armin C. Richter and Ruth P. Richter, husband
and wife, to The First National Bank of Portland, a national
banking association, dated May 16, 1962, recorded May 17,
1962, in Volume 410, Page 405, Jackson County, Oregon,
Mortgage Records, given to secure pavment of a note for -
$80,000.00, with interest thereon (Affects additional
property) .

4 . Reservation to Grantor, his heirs and assigns, the right
of way and right to use the existing road that runs
northwesterly over and across the above tract.
and covenant that Grantor is the owner of the abhove described
property free of all other encumbrances and will warrant and
defend the same against all persons who mav lawfully claim the
same, except as shown above.
The true and actual consideration for this transfer is
S1V5i500500:°

The foregoing recital of consideration is true as I verily

believe.

DATED this Z@”Z day of ﬂ?r /41,7_7/ 2 1973%

STATE O OREGOR )
) ss
county of Jackson )

Personally appeared the above named Stuart V. Hinson vho is
known to me to be such individual and who acknowledged the
foregoing instrument to be his voluntary act and deed.

Before me:

i
|}
1
1

Jackson County, Oregon ’l & / Ao
Recorded MO (ke [ AR
OFFICIAL RECORDS I.’?j’ary Public for Orggon
&30 DCT13]975/¢M | My’ Commission Expires: 2-//-77
HARRY CHIPMAN r
and RECORDER

ggzpﬁw JOANN DODGE
NOTARY PUBLIC — OREGON

mMmmFmﬁ ,,.?// 7

et tve e e
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HEFFERNAN & FOWLER

ATTORHEYS AT LAW
TELEPHONE (503) 775-4075

705 WEST TENTH STREET

P.O. BOX 1746

MEDFORO, OREGON 97501

1 BEFORE THE STATE OF OREGON, WATER RESOURCES DEPARTMENT

2In the Matter of the Application

3 of PROOF OF MAILING
4 STUART V. HINSON, for approval in

change of place and use and point
5 0of diversion of waters for Little
6Applegate River.

B

7 STATE OF OREGON )

) Ss.
8 County of Jackson )
9 I, Robert D. Heffernan, Jr., being first duly sworn
10 on oath say that I served the Objection to Change in Place of Use
11 and Point of Diversion, on Stuart V. Hinson, P. O. Box 579,
12 Jacksonville, OR 97530, and also on Mr. James E. Sexson, Director
13 State of Oregon, Water Resources Department, Salem, OR 97310,
14 by depositing copies thereof, in the United States mail at Medford,
15 oregon, on July 21, 1977. I further state that said copies were

16 enclosed in envelopes, addressed as indicated above, with postage

17 thereon prepaid for certified mail.

18

19

20 Attorneys for Jimmie F. Bostwick
5 and Everette J. Bostwick

Subscribed and sworn to before me
22this -~ day of July, 1977.

- (‘ ;
G et T
NOTARY RUBLIC for Oregon
24 My commission expires: (o-2(-71&

A%

25
26

27



HEFFERNAN & FOWLER
ATTORNEYS AT LAW AREA CODE 503
705 WEST TENTH STREET TELEPHONE 779-4075
P. O. BOX 1756
MEDFORD, OREGON 97501

ROBERT D. HEFFERNAN, JA.
WILLIAM H. FOWLER

July 27, 1977

Mr. Jim Carver

State of Oregon

Water Resources Department
Salem, OR 97310

Re: Stuart V. Hinson
Application Nos. 2745 and 2746 (Objections)

Dear Mr. Carver:

As requested in your telephone call of earlier
this week, we have enclosed Affidavit of Mailing.

Very txuly yours,
. /
ROBERT D. HEFFERNAN, JR.

RDH:cc
Enclosure



ROBERT D, HEFFERNAN, JR.
WILLIAM H. FOWLER

HEFFERNAN & FOWLER
ATTORNEYS AT LAW
705 WEST TENTH STREET
P. ©, BOX 1746

AREA CODE 5023
TELEPHONE 779-4075

MEDFORD, OREGON 9750I

Juliys2 151977

™ =

Jﬁ&n&?h.EQfﬂayg
JULR21977
WATER RESOURCES DEPT

SALEM, OREGCN

Mr. James E. Sexson, Director
State of Oregon

Water Resources Department
Salem, OR 97310

Re: Stuart V. Hinson
Application Nos. 2745 and 2746 (Objections)

Dear Mr. Sexson:

Enclosed is an executed copy of the objections of
Everette J. Bostwick and Jimmie F. Bostwick to the applications
Nos. 2745 and 2746 of Stuart V. Hinson. As you will notice, we
have likewise enclosed a check in the amount of $10.00 repre-
senting the filing fee.

Very trmyly yours,

7 .
ROBERT D. HEFFERNAN, JR.

RDH:cc
Enclosure



S WwN

(9]

(e}

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

COTTLE & HOWSER
607 SISKIYOU BOULEVARD
BOX 627

ASHLAND, OR. 97520
(503) 482-2621

BEFORE THE WATER RESOURCES BOARD OF THE STATE OF OREGON
In the Matter of Application

for Approval of Changes of Objections

Use and Diversion from the

)
)
)
)
)
)
)

Little Applegate River

COME NOW GLEN F. WEGNLR and HELEN A. WEGNER and RALPH
RICHARDS and JUNE RICHARDS and object to the proposed transfer of
[[use and diversion under the application by STUART V. HINSON with
respect to the waters of the Little Applegate River upon the
following grounds:

1. Such proposed changes will have an adverse affect upon

the Objectors.
H 2. The Applicant is not the present owner of the properties
affected.
3. The Application for Transfer is not timely filed with
respect to sales of property by the Applicant which are

appurtenant to the water rights.

Dated this QR day oqu:!ly, 1977. G\

By COTTLE § HOWSER of the attorneys
for Objectors

A Qn
%t}u

7-26-77
A&ﬁq&&ﬁﬁﬁl
Iz
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WATER RESOURCES DEPT
[ LE
VERIFICATION
STATE OF OREGON, County of : ss.
F B3 et oy e e e e e e ; T et o i .. being tirst duly sworn, say that I am the
and that the foregoing
_is true as I verily believe. ’
Subscribed and sworn to before me ... .. AT Nl B
NOTARIAL e e e PR s
SEAL Notary Public for Oregan.
My Commission expires ..
CERTIFICATE — TRUE COPY — WELL FOUNDED IN LAW
I hereby certily that the loregoing copy of . .. ... ... . ; e e s ; L . is a correct copy ol
the original. That the said . . T e i = i : ..in my opinion is well founded in law.
Datod i b S L) . e
Of Attorneys for
ACCEPTANCE OF SERVICE
Dua servicea of the WitRin . ... s daeinn siees s ssisssssnssions SR e .. ix !wmby accepted in
T L] 0 Ry 41 0T ] e M= o Sy SUIRT 7 I D e S e R e o s o oy 19......, by receiving a duly certified copy thereol.
Of Attorneys for .
CERTIFICATES OF SERVICE
PERSOMNAL
Jicarttly that on . e I Ao i L » 1 sarved the witRin .........icciisiie s
; PRSI e ST O h e S s LD L S, | TR o e e e o s ;
attorney of record for the. .. : e ittt reiianennes e DY personally delivering to him a correct copy thereol.
Of Attorneys for
AT OFFICE
TECOrtity EhBRL DN . s iaiiniasiirsssieseriiinsid Dismewirmpid: SorvEdh th Within ) Soliild
" . R T e i i Vs e ek A Ut £ s BT Ta ik e b kit eisees b S E LR E F S A I AL & bu T S stttk as (g e kA ran s S aTs sead
attorney of record for the - : , during his absence from his ollice by leaving a correct copy thereol with
his clerk therein, or with a person having charge thereof, at...... A e G ern Gregon,
O Attorney s O e
MAILING x ;
I hereby certily that I served the foregoing ObJ ections
on . 5 T e e . 7 ;
attorney(s) lor Stuart V. Hinson on 3@ y IP_( , by mailing to said arrorneyv(s)

a correct copy thereof, certified by me as such, contained in a sealed envilope, With postage paid, addressed to said attorney(s) at his or their

regular oftice address, te-wit: . P+0. Box 579, Jacksonviilel, OR 97530

1 : eposited in the post ice Ri
e said %ﬂiu a.m{-lf?.e address to whi
-1 A e 19 2

COTTLE, HOWSER\& HAMPTON
607 Siskiyou Blvd.

PO BoX 027 i SR
Ashland, OR 97520

(503) 482-2621

ATTORNEY'S NAME, ADDRESS AND TELEPHONE NUMBER

. shl and ’ . Oregon,
on said day. Be communication by U, S, Mail.

Dated

y was mailed, theré is ()

oy Of Attorneys for

NOTE: Sce ORS 18.700(2). If the cony of the document numed in
the above certificate of mailing waa mailed to nn addeess other than the
attorney’s “‘reular office nddress,” delete, by lining out, the words
“regular office address, tw-wit:”, and state the address to which the
document was mailed and the reason therefor.

BACKING SHEET

e
FORM No. 100%y— cTEvENs MEES LA PUSLISHING GO PORTLAND. OR 37104



COTTLE & HOWSER

ATTORNEYS AT LAW
RICHARD C.COTTLE AREA CODE 503
THOMAS C. HOWSER 607 SISKIYOU BOULEVARD

P.O. BOX 627
ASHLAND, OREGON 87520

TELEPHONE 4B82-262I

RONALD K.CUE
W.H. Hampton III
July 20, 1977

State Water Master
Water Resources Department
Salem, Oregon 97310

RE: Wegner and Richards
Our File 5551

Dear Sir:

Please find enclosed herewith an original copy of Objections.
Please file it accordingly. You will also find enclosed $10
filing fee.

Sincerely yours,

HONSET & HAMPTON

Thomas C. Howser

TCH/sc
Enclosures



COTTLE & HOWSER

ATTORNEYS AT LAW
RICHARD C.COTTLE AREA CopE 503

THOMAS C.HOWSER SCZ SIS RIMOIEROULENARD TELEPHONE 482-262|
P.O.BOX 627

ASHLAND, OREGON 37520

RONALD K.CUE

July 25, 1977

State Water Master
Water Resources Department
Salem, Oregon 97310

Re: Wegner § Richards

Our file: 5551
Dear Sir;
Enclosed is our check number 4757 in the amount of $10.00
for the filing fee in the above matter. We understand

that you will return the unsigned check we sent to you in
error on July 20.

Sincerely yours,

COTTLE, HOWSER & HAMPTON

Brcroma. B Ainig

Barbara A. Frings
Secretary to Thomas C. Howser

TCH/bf
Encl:
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] CoTTLE AND HOWSER
RECE‘VED ATTORNEYS AT LAW 4753 E
P. O. BOX 627. 607 SISKIYOU BLVD.
JUL2 1 ‘97? ASHLAND. OREGON 97520 JU.].)" 20 19 7?2‘_12”230
1 ATER RESOURCES DEPT.
|‘ Y EATEf, OREGONWater Resources Dept. s 10.00
Ten dollars and no/l00**F* kR AR AR AAARARXRAAARRRARIARRARARAALAAS
é DOLLARS
i
] % FIRST NATIONAL BANK
- OF OREGON

ASHLAND BRANCH . ASHLAND
:! Wagner § Richards };
| I 486

— - . = = ———— = ﬁ-—mﬂ—-::rl—gcllf::;w P‘

I e I ee—
el e

Re-:crds have been redacted or withheld pursuant to the exemption for financial transfer records
specified 1n ORS 192.345(27).
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HEFFERNAN & FOWLER

ROBERT D. HEFFERNAN, JR ATORNEYSATILAY AREA CODE 503
. R
WILLIAM H. FOWLER O - LIS TRELT TELEPHONE 779-4075

P. O. BOX 1726
MEDFORD, OREGON 9750l

FRANK R.ALLEY, IDT

June 11, 1980

120 =

“tveilED
Mr. James Carver, Jr. JUhuleQB-‘
Engineer WAT ;. e = 0
Water Resources Department ca - YURCEs D
555 13th Street N.E. SALEM, OREGoN EPT

Salem, Oregon 97310

Re: Stewart V. Hinson (Bostwick)
Your File No.s T-2745 and 2746

Dear Mr. Carver:

In regard to the hearings which have been set in Medford
on June 27, 1980 in connection with these applications, would
you please furnish us with copies of Mr. Hinson's original
applications and any amendments thereto. I presume the appli-
cations bear a stamp indicating the date on which they were
filed. However, if there is a separate record of the filing
dates, will you also please furnish us with this information.

Any charges for copies shall be promptly paid and if you
should have any questions, would you please call me.

Thank you for your assistance.
Yo ?very tr7o ; %
ROBERT D. HEFFERNAN, JR.

RDH/p



CoTTLE, HowseER & CUE

ATTORNEYS AT LAW RICHARD C.COTTLE
THOMAS C. HOWSER
607 SISKIYOU BOULEVARD POST OFFICE BOX §27 ROMNALD K. CUE

GREGORY A.PARKER
ASHLAND, OREGON 27520

(so3) saz2-2862!

P d2ie8e
Mr. James E. Sexson WATEN R:SOURCES DEPY
Director SALEN, OREGON

Water Resources Department
Mill Creek Office Park

555 13th Street N E

Salem OR 97310

Re: Hinson/Wagner/Richards

Our f£ile 5551
Your files: T-2745,T-2746

Dear Mr. Sexson:
Purusant to your letter of February 7th, Mr. Hammack, Mr.
Heffernan and myself have agreed to hold June 27, 1980 clear
on our calendars. If it is possible, we would appreciate
having the hearing in the Hinson matter reset on that day.
Please notify our office, if this can conveniently be arranged.

Sincerely yours,

(EEEEEEJ HOWSER & CUE
\er—————

Thomas C. Howser

TCH/bf

cc: Robert Heffernan
Larry Hammack



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN THE MATTER OF THE APPLICATIONS )

OF STUART V. HINSON FOR APPROVAL OF) NOTICE OF
CHANGES IN PLACE OF USE § POINT OF ) POSTPONEMENT
DIVERSION OF WATER FROM LITTLE ) OF HEARING
APPLEGATE RIVER )
TO: Stuart V. Hinson Glen F. § Helen A. Wegner
*c/o Larry C. Hammack and Ralph § June Richards
Haviland, deSchweinitz, *c/o Thomas C. Howser
Stark and Hammack Cottle, Howser § Hampton
221 West Main Street P.0. Box 627
Medford, Oregon 97501 Ashland, Oregon 97520
Everett J. § Jimmie F. Bostwick David C. Hendrix
*c/o Robert D. Heffernan, Jr. Watermaster, District 13
Heffernan & Fowler Jackson County Courthouse
P.0. Box 1746 Medford, Oregon 97501

Medford, Oregon 97501 -

Notice is given hereby that the concurrent hearings in the matters of
water right transfer applications Nos. 2745 and 2746, in the name of Stuart V.
Hinson, for approval of changes in place of use and point of diversion of water
under rights described by the certificates recorded at page 24479, Volume 17 and
page 38773, Volume 30, State Record of Water Right Certificates, as set forth in
the notice published in the Medford Mail Tribune newspaper in the issues of June
10, 17 and 24, 1977, and protests in the names of Everette J. Bostwick and Jimmie
F. Bostwick, and in the names of Glen F. Wegner, Helen A. Wegner, Ralph Richards
and June Richards against approval of said applications, scheduled to be held
before the Water Resources Director in Medford, Oregon on Tuesday, April 8, 1980,

ARE POSTPONED TO A NEW DATE TO BE DETERMINED.

James E. Sexson
Director .-~

Dated at Salem, Oregon this 7th day of March, 1980.

CERTIFIED MAIL, RRR
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GLELver ‘LISE W

-
o) B SENDER:  Complete items 1,2, and3,

Ad¢ your address in the “*RETURN 10" space on
fevane,

1. The following service is requested (check one.)

Show to whem and dats delivered. vovaarseas 45¢
O show 1o whom, date and address of defivery... ¢
O RESTRICTED DELIVERY

Show 10 whom 21d date deliverédeeeccaaiacaa_ ¢
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VICTOR ATIYEH
SOVERCR

Water Resources Department

MILL CREEK OFFICE PARK
555 13th STREET N.E., SALEM, OREGON 97310 PHONE 378-3066

February 7, 1980

Thomas C. Howser
Cottle, Howser § Cue
P.0. Box 627

Ashland, Oregon 97520

RE: Files Nos. T-2745, T-2746
Your File No. 5551

Dear Mr. Howser:

The resetting of the date for hearing in the Hinson
matter has been delayed pending your confirmation of the
tentative date of May 29, 1980, or such other date as you
work out with counsel as discussed between you and Mr. Carver

by telephone following receipt of your letter of December 19,
1979.

It was Mr. Carver's understanding that you intended
to contact Mr. Hammack and Mr. Heffernan to arrange a suit-
able date. If this was a misunderstanding on our part, please
accept my apology.

In any event, the hearing will not be held on April 8
as another matter has been set for that date.

Sincerely,
%—

James E. Sexson
Director

JES/JWC:1cj



CoTTLE, HOwsER, HAMPTON & CUE

ATTORNEYS AT LAW RICHARD C.COTTLE

THOMAS C.HOWSER
w. H. HAMPTON TIL

x 827
607 SISKIYOU BOULEVARD POST OFFICE BOX 62 MR s

ASHLAND, OREGON 97520

(so3) ssz-2821

January 31, 1980 QEQ Ewa@

James E. Sexson, Director
Water Resources Department
555 13th St., N.E:

Salem, Oregon 97310

Re: Hinson transfer applications
Our File No. 5551
Your File No. T-2745 and T-2746

Decar Mr. Sexson:

I note in reviewing my file that I have not received
any definite reset on the hearing in connection with the
above matter. I received a phone call from your office
and from Dave Hendrix about having it reset, but so far,

I have been unable to determine whether it in fact has been
reset. Could you please let me know where this stands so
that T can plan accordingly? I still have the case set

on April 8, 1980 that I referred to in my letter of December
19, 1979, and it looks as though it will be tried.

Sincerely yours,

COTTLE, HOWSER & CUE
=

Thomas C. Howser

TCH: fp

cc: Bob Heffernan
Larry Hammack
Dave Hendrix



CoTTLE, HowsER & CUE
ATTORNEYS AT LAW RICHARD C.COTTLE
THOMAS C.HOWSER
607 SISKIYOU BOULEVARD POST OFFICE BOX 627 RONALD K.CUE

ASHLAND, OREGON 97520

(so3) ss2-2821

December 19, 1979

REGEIVED

James E. Sexson, Director JEC D 11979
Water Resources Department r ;

555 13th St NE WATER RESCURCES DEPT
Salem, OR 97310 “ALDM, CRIGCY

Re: Hinson transfer applications
Qur File No. 5551
Your File No. T-2745 and T-2746

Dear Mr. Sexson:

I have received your letter setting the hearing in the above
matter at 9:30 a.m., April 8, 1980. I presently have set on
that date the case of Thomas J. Parker and Associates v Kathy
Wolfe, a 1977 case which has been continued a number of times
for various reasons. I can't guarantee that the case will go
to trial then, but if it does it will be impossible for me to
attend the hearing set on that date. Unfortunately, no one
else in my office is familiar with the file and it would be a
real disadvantage to my clients to have to break in another
lawyer in my office or elsewhere.

Would you treat this letter as a request to reset the hearing?
I currently have trials on April 3 and 4, April 8-10, April 16,
and must be out of town to a Board of Governors' meeting from
April 24-27. 1In May, I have trials on May 1 and 2, 6 and 7,

15 and 28.

If perhaps some convenient and available date was agreed upon
that would not conflict with those times, we could have another
setting.

Sincerely yours,
COTTLE; HOWSER & CUE
f,_’.’—“ ,- !

(@
Thomas C. Howser

TCH:ch

cc: Bob Heffernan

cc: Larry Hammack

cc: Glen F. and Helen A. Wegner
cc: Ralph and June Richards

cc: Mr. pave Willard

cc: Mr. Dave Hendrix



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN THE MATTER OF THE APPLICATIONS )

OF STUART V. HINSON FOR APPROVAL ) FIRST AMENDED
OF CHANGES IN PLACE OF USE & POINT) NOTICE OF
OF DIVERSION OF WATER FROM LITTLE ) HEARING
APPLEGATE RIVER )
TO: Stuart V. Hinson Glen F. § Helen A. Wegner
*c/o Larry C. Hammack and Ralph & June Richards
Haviland, deSchweinitz, *c/o Thomas C. Howser
Stark and Hammack Cottle, Howser & Hampton ¥,
221 West Main Street P.0. Box 627
Medford, Oregon 97501 Ashland, Oregon 97520
Everett J. & Jimmie F. Bostwick David C. Hendrix
*c/o Robert D. Heffernan, Jr. Watermaster, District 13
Heffernan § Fowler Jackson County Courthouse
P.0. Box 1746 Medford, Oregon 97501

Medford, Oregon 97501

Notice is given hereby that concurrent hearings in the matters of
water right transfer applications Nos. 2745 and 2746, in the name of Stuart V.
Hinson, for approval of changes in place of use and point of diversion of water
under rights described by the certificates recorded at page 24479, Volume 17 and
page 38773, Volume 30, State Record of Water Right Certificates, as set forth in
the notice published in the Medford Mail Tribune newspaper in the issues of June
10, 17 and 24, 1977, and protests in the names of Everett J. Bostwick and Jimmie
F. Bostwick, and in the names of Glen F. Wegner, Helen A. Wegner, Ralph Richards
and June Richards against approval of said applications, have been rescheduled
to be held before the Water Resources Director in the Auditorium of the Jackson
County Courthouse in Medford, Oregon, commencing at 9:30 a.m. on Tuesday, April
8, 1980.

All interested parties should appear at the above named time and place
to submit evidence for or against approval of the above described applications.

Dated at Salem, Oregon this 6th day of December, 1979.

James E. Sexson
Director | et

*CERTIFIED MAIL, RRR
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Everett Jo & Jimmie F. Bostwick;
% Robert D. Heffernan, JR. Attorney
PO Box 1746, Medford, OR 97501
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November 2, 1979

LARRY C HAMMACK
DESCHWEINITZ & HAMMACK
ATTORNEYS AT LAW

221 WEST MAIN STREET
MEDFORD OR 97501

378-3066

ROBERT D HEFFERNAN
HEFFERNAN & FOWLER
ATTORNEYS AT LAW

705 WEST TENTH STREET
P O BOX 1746

MEDFORD OR 97501
THOMAS C HOWSER
COTTLE HOWSER & CUE
ATTORNEYS AT LAW
607 SISKIYOU BOULEVARD
P 0 BOX 627
ASHLAND OR 97520

RE: Files No. T-2745 and T. 2746

Gentlemen:

We have Mr. Howser's letter of October 15th, Mr. Hammack's
letter of October 18th, and Mr. Heffernan's letter of October 25th,
all in regard to pending water right transfer applications No. 2745
and No. 2746, in the name of Stuart V. Hinson, and protests against
approval of the applications.

If the three of you will agree on a date for hearing on
the matters, at Medford, we will try to accomodate that date. All
other considerations being equal, it would be more convenient for
us if the hearing were on a Wednesday or Thursday. Our hearing
calendar is pretty well filled up through February.

Sincerely,

James W. Carver, Jr.
Engineer

JWC:jfv
cc: Del Sparks, Watermaster, District 17

et e



. DESCHWEINITZ, . & HAMMACK
ATTORNEYS AT LAW AREA CODE 503
ALLAN B. ot SCHWEINITZ 221 WEST MAIN STREET TELEPHONE

MEDFORD, OREGON 97501

LARRY C. HAMMACK 779"‘2133
Getober 30; 1979
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Sy - 11979
WATEH KebOURCES DEPT

SALEM, OREGOHN

N ——

Mr. James W. Carver, Jr.
Water Resources Department
555 13th Street N.E.
Salem, Oregon 87310

"Re: Hinson transfer applications
T-2745 and 7-2746

Dear Mr. Carver:

I have not been able to get a hold of Tom Howser but, pursuant
to our last conversation, as far as I am concerned, you can set
this matter for any time during March or April other than a
Monday or a Friday. I believe that you indicated that those
dates would not be preferable to you and that being the case,
let's set it for Tuesday through Thursday and I am sure, with
this much advance notice there won't be a problem.

Very truly yours,

deSCHWEINIﬂ
d;ﬁﬁaﬂiiéfii mmack

LCH/br



ROBERT D. HEFFERNAN, JR.

WECEIVED

YT O
HEFFERNAN & FOWLER 0CT 291979
A AT WATER RESGURCES DEPTaea cook so03

WILLIAM H. FOWLER 705 WEST TENTH STREET SALEM' OREGON TELEPHOMNE 7794075

—_— P. O. BOX 1746

FRANK R.ALLEY, IT

MEDFORD, OREGON 9750l

October 25, 1979

Mr. James W. Carver, Jr.
Water Resources Department
555 13th Street N.E.
Salem, Oregon 97310

Re: Hinson transfer applications
T-2745 and T-2746

Dear Mr. Carver:

We have reviewed Mr. Thomas C. Howser's letter to
you of October 15, 1979, and generally concur with his state-
ments.

At the time of a hearing in this matter, Mr. Bostwick
shall present evidence that he purchased his property from Mr.
Hinson as irrigated land and since such time has made a bene-
ficial use of the attendant water rights. This "use" has included
the rental of the irrigated pasture to Mr. Hinson for grazing
purposes.

After conferring with Mr. Howser we anticipate that
it shall be appropriate to file an amended or supplemental
protest.

Yours yery truly yours,
b
ROBERT D. HEFFERNAN, JR.
RDH : cah

cc: Larry Hammack
Thomas Howser
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0CT 151979
WATER I<cSOURCES DEPT
DESCHWEINITZ, & HAMMACK SALEM, OREGON
ATTORNEYS AT LAW N ADEI=OS
ALLAN B. pe SCHWEINITZ 22! WEST MAIMN STREET TELEPHONE
MEDFORD, OREGON 9750
LARRY C. HAMMACHK 779_2133

October 18, 1979

Mxr. James W. Carver, Jr.
Water Resources Department
555 13th S5t. N.E.

Salem, Oregon 97310

Re: Hinson transfer application #T-2745 and T-2746

Dear Mr. Carver:

I am in receipt of a letter of October 15, 1979, from Tom
Howser.

On behalf of Mr. Hinson, I would appreciate it if you would
set a time so we can have this matter heard and decided.

In response to the last paragraph on page one of Mr. Howser's
letter, please be advised that this matter has been pending
and has been filed in a timely manner. I know of no legal
doctrines which apply which would prevent this matter from
proceeding.

In further reply to Mr. Howser's letter, the information my
file reveals that at the time of any sales of property by

Mr. Hinson, the water rights were clearly set forth on the
agreements and the parties purchasing the property were ad-
vised prior to their purchase, that the water rights to their
property were in fact, those rights which Mr. Hinson is now
attempting to obtain the transfers. In the event any of these
parties subsequently sold, it would appear to me that it would
be encumbant upon them to advise their prospective purchasers.
Their failure to do so would not involve Mr. Hinson or affect
his rights.

Very truly yours,

7
%/L/‘u— ,% //a 79L ?J(-déé)
ey e

LCH/br
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COTTLE, HOWSER & CUE 0CT 121079
«—en RESUURCES DEPT
ATTORNEYS AT LAW VWATER Resuln RICHARD C.COTTLE

~af PaE Cr::-c,;:." THOMAS C.HOWSER
B07 SISKIYOU BOULEVARD POST OFFICE BOX G27=+ ==t " RONALD K.CUE

ASHLAMND,OREGON 87520

(so3) «Bz2-2821

October 15, 1979

Mr. James W, Carver, Jr.
Water Resources Department
555 13th St NE

Salem, OR 97310

Re: Hinson transfer applications #T-2745 and T-2746
Our File No. 5551

Dear Mr. Carver:

I am in receipt of a copy of your letter of September 19,
1979 as well as your prior letter of August 22, 1979. I must
say that I disagree with your position that changes in ownership
since the initial filing of the application are not relevant to
the issue. They seem to me to be highly relevant for the reason
that part of the property which Mr. Hinson desired to transfer
rights to and from are no longer owned by him and the owners of
those properties, to whom the rights passed at the time the sale
was made, would have to be joined as parties if that proceeding
is to take place and their consent would have to be obtained.
Unless Mr. Hinson made a full disclosure at the time of the sales
that there would be changes, it appears to me there would be a
substantial question as to the extent to which the Water Resources
Department can, in effect, change the contractual relationship
of these various parties.

I believe you've also received a letter from Mr. Wegner
dated September 17, 1979, to which your letter of September 195
1979 was a response. I am representing, in addition to Mr.
Richards and Mr. Wegner, a Mr. David Willard who had not previously
submitted a protest.

I wonder if there isn't some serious problem with this pro-
ceeding due to the serious delay of time which has been occasioned

continued:; ey,
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Mr. Carver

Water Resources Department
October 15, 1979

Page two (2)

e I

solely by Mr. Hinson's inaction. If the equitable doctrine of
laches does not apply it appears to me that the statute of
limitations relative to transactions relating to contracts
would apply, and since that is a 6-year statute, the proceeding
could not go ahead.

~ We will be filing an amended protest in the near future
raising some of these other issues and identifying all of the

parties.
Sincerely yours,
COTTL HOWSER § CUE
Thomas C. Howser
TCH:ch

cc: Mr. Larry C. Hammack
Mr. Robert D. Heffernan
Mr. David C., Hendrix
Mr. Glen F. Wegner
Mr. Ralph Richards
Mr. Dave Willard

CoTtTLE, HOwWsSER, HAMPTON & CUE
807 SISKIYOU BOULEVARD
P. 0. BOX 627
ASHLAND, OREGON 97520



Water Resources Deparitment

MILL CREEK OFFICE PARK
oA U 555 13th STREET N.E., SALEM, OREGON 97310 PHONE 373-3066

September 19, 1979

Glen F. Wegner
4025 Little Applegate Road
Jacksonville, Oregon 97530

RE: Files Nos. T-2745, T-2746

Dear Mr. Wegner:

We have your letter of September 17, 1979, in behalf of yourself
and others, in regard to water right transfer applications Nos. 2745 and
2746, in the name of Stuart V. Hinson.

Our records show that Mr. and Mrs. Glen F. Wegner and Mrs. and
Mrs. Ralph J. Richards are parties to a protest filed through Thomas C.
Howser of the firm of Cottle, Howser and Hampton, Attorneys at Law,
against approval of the subject applications.

The records also show that Everette J. and Jimmie F. Bostwick
are parties to a protest filed through Robert D. Heffernan of the firm
of Heffernan and Fowler, Attorneys at Law, against approval of the
subject applications.

Enclosed is a copy of our letter of August 22, 1979, to the
above named attorneys and also to Larry C. Hammack of the firm of Haviland,
deSchweinitz, Stark and Hammack, Attorneys at Law, attorney for the
applicant, Stuart Hinson, in regard to the subject applications and the
protests against them.

You may wish to discuss the matter with your attorney, as to
the courses of action open to you.

Sincerely,

James W. Carver, Jr.
Engineer

JWC:1cj

cc: Larry C. Hammack, Attorney
Robert D. Heffernan, Attorney
Thomas C. Howser, Attorney
David C. Hendrix, Watermaster



L025 Little Applegate Road
Jacksonville, Oregon 97530
September 17, 1979

RECEIVED

Mr. James E. Sexson, Director 181979
State Water Resource Department StP18

Mill Creek Office Park WATER RESOURCES DEPT
555 13th Street, N.E. SALEM, OREGON

Salem, Oregon 97310

Re: Wegner, Richards, Willard, Bostwick,
and Huffman. File # 5551

Dear Mr. Sexson:

It has been brought to our attention that the water transfer
application by Stuart V. Hinson, Nos. 2745 and 2746, is being
considered by your department.

The following people who have purchased land from Mr. Hinson
would be adversely affected by the transfer and object to any
transfer of water rights: Everett-Bostwick, David Willard,
Merle Huffman, Ralph Richards, arnd Glen Wegner.

Those property owners listed above constitute the only people
affected, and would bhe seriously affected by the proposed
transfer. All have beef cattle using the irripated pastures.

As lepal owners of the water rishts on our properties, we
cannot understand how these rights could be talken from us
without ocur consent.

If there are documents being filed we would aprvreciate copies,
and if there is a hearing scheduled, we would want to be
notified.

Flease send correspondence to the following:

Mr. Everett Bostwick
659 Stage Road South, Medford, Oregon 97501

Mr. David Willard
4055 Little Applegate Road, Jacksonville, Oregon 97530

Mr. Ralph Richards
4025 Little Applegate Road, Jacksonville, Orezon 97530

Mr. Merle Huffman
4015 Little Applegate Road, Jacksonville, Oreson 97530

Mr. Glen Wegner
b025 Little Apnlegate Road, Jacksonville, Orezon+97530

)&%? %/ 2z

leh F.”VWegner

o e e———



Water Resources Department

MILL CREEK OFFICE PARK
SeR N Sty 555 13th STREET N.E., SALEM, OREGON 97310 PHONE 378-3066

August 22, 1979

Larry C. Hammack Thomas C. Howser
Haviland, deSchweinitz, Stark & Hammack Cottle, Howser §& Hampton
221 West Main Street P.0. Box 627

Medford, Oregon 97501 Ashland, Oregon 97520

Robert D. lieffernan
Heffernan & Fowler
P.0. Box 1746

Medford, Oregon 97501

RE: Stuart Hinson Transfer Applications Nos. 2745, 2746

Gentlemen:

We have Mr. Hammack's letter of August 17, 1979, in reference to water
right transfer applications Nos. 2745 and 2746 in the name of Stuart !linson and
the protest by Mr. and Mrs. Glen F. VWagner and Mr. and Mrs. Ralph J. Richards
and the protest by Mr. and Mrs, Everette J. Bostwick, requesting that the matter
be set for hearing before the Water Resources Director. If you gentlemen will
agree to a date sometime after the first of October, 1979, we will attempt to
accommodate that date and make the necessary arrangements for a hearing in the
Jackson County Courthouse in Medford, to take testimony on the question of
injury to other water rights that would result from the proposed changes in
place of use and point of diversion of water from Little Applegate River.

After having had opportunity to carefully review the files, I believe
the following comment should be noted: It is doubtful that the Water Resources
Director could deny the applications on the basis of portions of the lands to
which the subject water rights are appurtenant having changed ownership sub-
sequent to the applications having been filed as public records. 1In view of
this, it may be that part of the issues could be resolved by stipulation.

Sincerely,

James W. Carver, Jr,
Enginecer

JWC:1cj
cc: David C. Hendrix, Watermaster

COPY



PAUL W. HAVILAND
ALLAN B. ox SCHWEINITZ
RICHARD A, STARK
LARRY C. HAMMACHK

HAVILAND, DESCHWEINITZ. STARK & HAMMACK
ATTORNEYS AT LAW
221 WEST MAIN STREET
MEDFORD, OREGON 9750I

August 17, 1979

Mr. James W. Carver, Jr.
Water Resources Department
Mill Creek Office Park

555 13th. Street N. E.
Salem, Oregon 97310

Re: Transfers 2745 and 2746

Dear Mr. Carver:

ALZL01973

WATER LELCURCES DEPT
el Ell OREGON

AREA CODE 503
TELEPHONE 779-2311

Will you please schedule a hearing within 60 days
or as soon thereafter as is possible, concerning these
transfers which have been applied for by my client, Stuart

Hinson.

The matter is apparently not going to be resolved with-

out a hearing.

If you have any questions, please contact me.

Very truly yours,

HAVILAND, deSCHWEINITZ,

%@, w;-’cfg

éFﬁg c

Hamma

LCH/bx

cc: D. Hendericks
Medford Water Master

STARK & HAMMACK

e



PAUL W. HAVILAND
ALLAN B. cs SCHWEINITZ
RICHARD A. STARK
LARRY C. HAMMACH

HAVILAND, DESCHWEINITZ. STARK & HAMMACK

ATTORMEYS AT LAW
221 WEST MAIN STREET
MEDFORD, OREGON 89750l

AREA CODE 503
TELEPHONE 778-231|

March 28, 1979
RECEIVED
MAR2 91979

WATER RESOURCES DEPT,

SALEM, OREGON
Mr. James W. Carver, Jr.

Water Resources Department
Mill Creek Office Park

555 13th Street N.E.
Salem, OR 97310

Re: Stuart Hinson

Dear Mr. Carver:

As you recall, I wrote to you on February 2, 1979
concerning transfer52?45 and 2746 for Stuart Hinson. At

that time, you called me back and referred me to attorney

Tom Howser who is representing the parties opposing the
transfer.

Please be advised that I will meet with Mr. Howser
shortly and if we cannot resolve the matter, I will write
you informally and ask that a hearing be scheduled.

If this does not meet with your approval, please
advise immediately.

Very truly yours,
HAVILAND, deSCHWEINITZ STARK & HAMMACK
- ///
/3§_/ (7 um&me
u/farry C. Hammack
LCH:gk



HAVILAND, DESCHWEINITZ, STARK & HAMMACK

PAUL W. HAVILAND ATTORNEY.SS ATHLAW AREA CODE 503
ALLAN B. oc SCHWEINITZ 221 WEST MAIN STREET TELEPHONE 779-2311
RICHARD A. STARK MEDFORD, OREGON 9750l

LARRY C. HAMMACK

February 2, 1979

RECEIVED

FEB 61979
WATER RESOQURcEg

Mr. James W. Carver, Jr. SALE”'OREGON A
Water Resources Department

Mill Creek Office Park

555 13th Street N.E.

Salem, OR 97310

Re: Stuart Hinson

Dear Mr. Carver:

Please be advised that this office is representing
Stuart Hinson regarding Transfers 2745 and 2746, which I
understand were filed in 1977.

It is my understanding that the original hearing
was postponed. It is also my understanding that Mr. Hinson
now wants to follow through with these hearings and I would
appreciate it if you would address all correspondence re-
garding the same to me.

Very truly yours,
HAVILAWD, deSCHWEINITZ, STARK & HAMMACK

ijwua C. Nemmaei

Larry C. Hammack jﬁi,w
LCH:gk

Carver phoenced flammach 2-6-79

— o ~ ¥ .
Hammaeh i1l candack  Tom HoWSEr ve ;s:ue5 anA pessible, hm,.m:.}ct.d.}q.‘



378-3066
T-2745, T-2746
7 September 1977
Thomas C. Howser
Cottle, Howser & Hampton
P.0. Box 627
Ashland, Oregon 97520
Dear Mr. Howser:
We have your letter of September 2, 1977 in behalf of
your clients, Mr. and Mrs. Ralph J. Richards and Mr. and Mrs.
Glen F. Wegner, regarding transfer applications Nos., 2745 and

2746, in the name of Stuart V. Hinson.

It would be necessary to dispose of the protests
‘prior to any action on the applications.

In the event the pending, protested applications are
withdrawn and new applications are filed at a later date,
you will be notified.

/ Sincerely,

James W. Carver, Jr.
Engineer

JWC:1lcy
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CoTTLE, HOWsSER & HAMPTON

ATTORNEYS AT LAW RICHARD C.COTTLE
THOMAS C.HOWSER
607 SISKIYOU BOULEVARD POST OFFICE BOX 627 W. H, HAMPTON III
ASHLAND, OREGON 97520 RONALD K.CUE

[soa) sz-2621

September 2, 1977 YRR (L 8n g oag ga

James W. Carver, Jr. Y
Engineer i ; }
State Water Resources Dept.
Mill Creek Office Park

555 13th Street, N.E.
Salem, OR 97310

RE: Wegner and Richards
Water rights
Our File 5551

Dear Mr. Carver:

Mr. and Mrs. Ralph J. Richards and Mr. and Mrs. Glen F.
Wegner have requested that their position as objectors
be clearly noted in the file in the above matter, and
that in the event that the application is revived, or
that a new application is filed that they actually be
notified. The process of publication in the newspaper
may be within the statutory requirements, but it does
not give much likelihood of giving actual notice to
people who are involved. Therefore, they request that
they be actually indicated as desiring copies of all doc-
uments that may be filed in the future.

Sincerely yours,

COTTLE, HOWSER §&§ HAMPTON

<JGDb—\ 'Jrjca.m: -

Thomas C. Howser

TCil/sc
cc: Mr. and Mrs. Richards
Mr. and Mrs. Wegner
Mr. Robert Heffernan, Jr.

o JLART FlIMNEaoN
o~

F L FTD s o



378-3066
¢ 10 August 1977

Stuart V. Hinson
Route 2, Box 25
Jacksonville, Oregon 97530

Dear Mr. Hinson:

Enclosed is our check No. 1425 in the amount of $34.34
refunding excess payment of fees. :

Sincerely,

James W. Carver, Jr.
Engineer

JNC:lc]



378-3066

10 August 1977

Mail Tribune Comapny
P.0. Box 1108
Medford, Oresmon 97501

Gentlemen:

Enclosed is our check No. 1426 in the amount of $46.66
in payment of your statement of June 24, 1977.

Please receipt the enclosed statement and returan it to
this office. i

Sincerely,

James W, Carver, Jr.
Engineer

JWC:1c]



Jonn E. FERRIS, PROFESSIONAL CORPORATION

ATTORNEY AT LAW
JOHN E.FERRIS The Mall, Suite 10, 1005 East Main (503) 772-6118
Medford, Oregon 97501

August 3, 1977 R S LT

WATER RESOURCES DEPT
i, OREGON
Water Resources Department

Mill Creek Office Park

555 1 3th St. N.E

Salem, OR 97310

Attention: Jim Carver

Dear Mr. Carver:

Enclosed is my check for the copies of the most recent water rights
application for Stuart Hinson, applications number T2745 and T2746.

Thanks for the copies.

Sincerely,
&7 éé*%‘
VAL WALy
JOHN E. FERRIS
JEF :pg
enc.

cc: Stuart V. Hinson

N a



Mr, John Ey Ferris
Attorney at Law
Medford

phoned 8-2-77
He is représenting Hinson -

Will meet with other attorneys who
are representing the protestants.

If matter cannot be settled they
will confer on hearing date and advise.

Ferris wants copies of current Hinson
transf. appls with maps

JWc,Jr,



BEFORE THE WATER RESOURCES DIRECTOR OF OREGON

JACKSON COUNTY

IN THE MATTER OF THE APPLICATIONS )

OF STUART V. HINSON FOR APPROVAL ) POSTPONEMENT
OF CHANGES IN PLACE OF USE AND ) OF HEARING
POINT OF DIVERSION OF WATER FROM )

LITTLE APPLEGATE RIVER )

TO:
Stuart V. Hinson Robert D. Heffernan, Jr.
P.0. Box 579 Heffernan & Fowler
Jacksonville, OR 97530 Attorneys At Law

P.0. Box 1746
Medford, OR 97501
Thomas C. Howser
Cottle & Howser

Attorneys At Law David C. Hendrix, Watermaster
P.0. Box 627 . Jackson County Courthouse
Ashland, OR 97520 Medford, OR 97501

You are hereby notifi;d that the hearing proposed to be held

at the Jackson County Courthouse at Medford, Oregon, on August 5, 1977,

at 9:30 a.m., in the matter of water right transfer applications Nos.
2745 and 2746, in the name of Stuart V. Hinson, for changes in place of
use and point of diversion under rights described by the certificates
recorded at page 24479, Volume 17, and at page 38773, *olume 30, State
Record of Water Right Certificétes, pursuant to the notice published
by the Water Resources Director in the June 10, 17 and 24, 1977, issues

of the Medford Mail Tribune newspaper is postponed to a new date to be

determined.

Dated at Salem, Oregon, this 27th day of July, 1977.

: ; James E. Sexson

Director



373-3066

July 27, 1977
Robert D. Hefferman, Jr.

Heffernan & Fowler
Attorneys At Law

P.0. Box 1746

Medford, OR 97501

Dear Mr. Heffernan:

This will acknowledge your letter of July 21, 1977, trans-
mitting a protest in the names of Everette J. Bostwick and
Jimmie F. Bostwick against approval of transfer applications
Nos. 2745 and 2746 in the name of Stuart V. Hinson.

The protest was filed as provided by law on July 22, 1977.

Qur receipt No. 62673 1s enclosed in acknowledgement of your
payment of the filing fee in the amount of $10.00.

It will be necessary to also submit proof of service of a copy
of the protest upon Mr. Stuart V. liinson, applicant.

Sincerely,

James W. Carver, Jr.
Engineer

JWC:1c] : : ; A
cc: David C. Hendrix, Watermaster



378-306¢&

July 27, 1977

Thomas C. Howser
Cottle & Howser
Attorneys At Law
P.0. 30x 627
Ashland, OR 97520

Dear Mr. Howser:

Your letter of July 20, 1977, transmitting a protest in the
names of Glen F. Wegner and ilelen A. Wegner and Ralph Richards
and June Richards against approval of water right transfer ap-
plications Hos. 2745 and 27406 in the name of Stuart V. Hinson,
proof of service, and an unsigned check in the amount of $10.00,
was recelved on July 21, 1977.

Your letter of July 25, 1977, transmitting a signed check in the
amount of $10,00 was received on July 26, 1977, and the protest

'was filed as provided by law on that date.

The unsigned check, our receipt No. 62742, and the requested copy
of that portion of the administrative rules pertaining to filing
of protests are enclosed.

Sincerely,

James W. Carver, Jr.
Engineer

JWC:1lcj
cc: David C. Hendrix, Watermaster



MEDFORD MAIL TRIBUNE COMPANY

Publishers of the

MEDFORD MAIL TRIBUNE

MEDFORD, OREGON
PHOHR 779-1411 - P. 0. BOX 1108

In Account With

®* Oregon Water Resources Dept. = S - .
1178 Chemeketa St., N.E. L Bk R
Salem, Oregon 97310

Date June 24, 1977 19—

Published Notice of Water Rights Transfer
2745 and 2746

June 10, 17, 24, 1977

98 lines @ .476180 46166

Prompt Payment of this Account will be Greatly Appreciated



NOTICE
OF WATER RIGHT TRANSEER |
- APPLICATIONS NOS, 2745 ond 2746 |
Notice Is glven hereby that two

t aoﬁpllcailons have been filed in the

Ice of the Water Resources DI-
rector by Stuart V. Hinson for ap-
proval of changes In place of use
and point of diversion from Little
Applegate River.

(1) The certificate recorded at
Page 38773, Vol. 30, State Record
of Water Right Certificates, in the
name of A. 5. Kleinhammer, de-
scribes a right which includes the
use of not to exceed 0.41 cubic feet
per second from Little Applegate
River for Irrigation of 8.4 acres in
SEYa NW'Y, 2.0 acres In NE'
SW' and 4.0 acres In NW' SE
of Sec. 19, T. 39 5., R. 2 W., W.M.,
?élsi;\ a date of priority of Sept. 1,

Water for the sald right is di-
verted through the Upper & Lower
Philllps Ditches from poinis lo-
cated (1) 680 ft, S. and 9 ft. W., (2)
215 ft. S. and 790 ft. W.from the N.
Vacorner of Sec. 29, both being

within the NEVa NW' of Sec. 29, T. |
i

39S, R.2W., W.M.

By application No, 2745, the ap-
plicant herein, owner of the [ands
above described, proposes to
change the place of use and ooint
of diversion therefrom, anc with-
out loss of prlorliéln Irrigate a cer-
taln 0.6 acre In NE 4 SYWW' and 16.0
acres In Lot 3 (NW' SW') of Sec.
19, T.39 5., R, 2 W., W.M., through
the Gin Lin Ditch from a point of
diverslon located 1430 ft. N. and
1905 ft. W, from the E. Vucorner of
Sec, 29 beinzg within the NWYa
NEVa of Sec. 79, T.39S., R. 2 W.,
W.M.

(2) The certificate recorded at
Page 24479, Vol. 17, State Record
of Water Right Certificates, In the
names of First National Bank of
Ashland & Armin Richter, de-
scribes a right which Includes the
use of not to exceed 0.21 cublc foot
per second from Little Applegate
River for irrigation of 0.6 acre In
NEY SW4 and 16.0 acres In Lot 3
(NWa SWY4) of Sec, 19, T. 395, R.
2W., W.M., with a date of priority
of Nov. 12, 19129.

Water for the sald right Is di-
verted through the Gin Lin Ditch
as described above.

By application No. 2746, the ap-
plicant hereln, owner of the lands
above described, proposes fo
change the place of use and point

.of diverslon therefrem, and with-
out loss ot priority toirrigate a cer-
taln B.2 acres In NW'a NEV and
8.4 acres In SEV4 NWVa of sald Sec.
19, through the Upper Philllps
Ditch as described above.

All persons Interested are notl-
fled hereby that a hearlng will be
held at the county courthouse at
Medford, Oregon, on August 5,
1977, at 9:30 a.m. All objections to
the proposed change, If any there
are, will be heard at sald time and
Elace. Any and all objections shall

e prepared In writing, one copy to
be served on Stuart V. Hinsen,
P.0. Box 579, Jacksonville, Ore-
gon 97530, and one copy flled with
the Water Resources Depart-
ment, Salem, Oregon %7310, fo-
gether with a 510 flling fee, at least
10 days prior to the date set for
hearing. IF NO OBJECTION I5
FILED, THE APPLICATION
MAY BE APPROVED BY THE
WATER RESOURCES DIREC-
TOR WITHOUT A HEARING. Ad-
ministrative rules pertaining to
the filing of & protest will be fur-
nished by the Water Resources De-
partment upon request.

Dated at Salem, Oregon, this
24th day of May, 1977.

JAMES E. SEXSON
Director

Affidanit of Hubliration - -

e S

boces

State of Qregon, [ ‘
ss.
County of Jackson 5
CES pepr
q ; il ey
. Sharon J. Morrls = Ui belng tirstzduly
sworn, dzpose and say that | om the. e e

(OWNER,

Principal Clerk

EDITON,

FUBLISHER,

MANAGER.

ADVERTISING MANAGES;

FRINCIPAL CLERK,

FRINTER

on

PRINTERN'S TOREMAN!

of Medford Mail Tribune, o newspaper of general circulation, os defined by ORS 193,010
and 193,020; printed and published ot Medford in the oforesaid county and state:

thot the .0 =

Notice of Water Rights Transfer

Subscribed and sworn to before me this 24th 4oy of_JUne

LET

My Comrmission expi res_

S
W4

, a printed
d newspaper

................... in the

19 77

e e
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, HOTARY FUBLIC FOR OREGOMN

L
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21st 4y of



378-3066

1-2745
1-2746

Kedford lail Tribume
P.0, Box 1108
lied?ord, Oregon 975C1
Gentlemen:

Inclosed is a notice for publication in the June 10, 17
and 24, 1977, icsues of your newspaper.

If, for any reason, you capnot publish this notice on the
dates specified above, please return it to this office.

Upon completion, please forward an affidavit of publication
and statement for thio service to this office.

Sincerely,

Jamen V, Carver, Jr.
Engineer

JWCiwhh

Enclosures . ~
ce: Stuart V. Iinsen (Mﬁf;& M/bm "(b""“‘)

ce: David C. Hendrix, Watermaster, Dist. NHo. 13
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NOTICE OF WATER RIGHT TRANSFER APPLICATIONS NOS. 2745 and 2746 °

Notice is given hereby that two applications have been filed in the office
of the Water Rescurces Directior by Stuart V. Hinson for approval of changes in
place of use and point of diversion from Iittle Applegate River.

(1) The certificate recorded at Page 38773, Vol. 30, State Record of
Water Right Certificates, in the name of A.S. Kleinhammer, describes a right which
includes the use of not to exceed 0.41 cubic foot per second from Little Applegate
River for irrigation of 8.4 acres in SE} NWi, 2.0 acres in NE: S#% and 6.0 acres in
N#} SE} of Sec. 19, T. 39 S., R. 2 W., W.M., with a date of priority of Sept. 1, 1857.

Water for the said right is diverted through the Upper & Lower Fhillips
Ditches from points located (1) 680 ft. S. and 9 ft. W., (2) 215 ft. S. and 790 ft.
W. from the K. icorner of Sec. 29, both being within the NE} N#} of Sec. 29, T. 39 5.,
R.2W,, WM.

By application No. 2745, the applicant herein, owner of the lands above
described, proposes to change the place of use and point of diversion therefrom,
and without loss of priority to irrigate a certain 0.6 acre in N5} SW: and 16.0
aeres in Lot 3 (NW} SW:) of Sec. 19, T. 39 5., R. 2 W., W.KX., through the Gin Iin
Diteh from & point of diversion located 1430 f£t. N. and 1905 ft. W. from the E.
i’cumer of Sec. 29, being within the IIEF} ‘HE'.'} of Seec. 29, T. 39 8., R, 2 W., W.NM.

(2) The certificate recorded at Page 24479, Vol. 17, State Record of
Water Right Certificates, in the names of First National Bank of Ashland & Armin
Richter, describes a right which includes the use of not to exceed 0.21 cubic foot
per second from Little Applegate River for irrigation of 0.6 acre in NE}X SW: and
16.0 acres in Lot 3 (W} SW) of Sec. 19, T. 39 S., R. 2 W., W.lM., with a date of
priority of Nov. 12, 1929.

Water for the said right is diverted through the Gin Lin Ditch as described
above.

By application No. 2746, the applicant herein, owner of the lands mbove
described, proposes to change the place of use and point of diversion therefrom, and
without loss of priority to irrigate a certain 8.2 acres in WW: NE} and 8.4 acres in
SE} MW of said Sec. 19, through the Upper Phillips Ditch as described above.

All pez;sons 1.nterested are notﬁ.’ied hereby that a he'aéiug will be held
at the county courthouse at Medford, Oregon, on August 5, 1977, at 9:30 a.m. A1l
objections to the proposed change, if any there are, will be heard at s2id time
and place. Any and all objections shall be prepared in writing, one copy to be
served on Stuart V. Hinson, P.0. Box 579, Jacksonville, Oregon 97530, and one copy
filed with the Water Resources Department, Salem, Oregon 97310, together with a $10
filing fee, at least 10 days prior to the date set for hearing. IF NO OBJECTION IS
FIIED, THE APPLICATION MAY EE APFROVED BY THE WATER RESOURCES DIRECTOR WITHOUT A
HEARING. Administrative rules pertaining to the filing of a protest will be
furnished by the Water Resources Department upon request.

Dated at Salem, Oregmn, this 24th day of May, 1977.

JAMES E, SEXSoN
Director

B BTAN L
E."E'_' e \uﬁ.‘rﬁ
B Gy




ROBERT W. STRAUB
GOVERNOR

JAMES E. SEXSON
Director

WATER POLICY REVIEW
BOARD

EMERY N. CASTLE
Chairman
Corvallis

CHAPIN D. CLARK
Vico Chalrman
Eugene

GEORGE H. FROCTOR
Klamath Falls

ANN W, SQUIER
Partland

RICHARD ROY
Portland

JAMES HILL
Arch Capo

JEAN FROST
Portland

WATER RESOURCES DEPARTMENT

JACKSON COUNTY COURTHOUSE ® MEDFORD, OR ® 97501 ® Phone 773-6211

May 16, 1977

Re: TDT-2745 & T-2746

Mr. James E. Sexson, Director
Water Resources Department
Salem, Oregon 97310

Attention: Mr. James W. Carver, Jr.

Dear Mr. Carver:

Please find enclosed two amended transfer
applications which I discussed with you on the phone
last Friday. Both applications are in the name of
Stuart V. Hinson of mailing address P. 0. Box 579,
Jacksonville, Oregon 97530, and they provide for
both the change in point of diversion and place of
use of water. Also enclosed please find Mr. Hinson's
check in the sum of $60 to cover the advertising fees
which he has requested be placed in the Medford Mail
Tribune, Medford, Oregon 97501.

It is my opinion that both of these transfers
may be made without injury to existing rights, and
since we presently have methods of regulating the
heads of the three ditches in question, the second
provision would be best to incorporate within the
order.

Very truly yours,
Leaiid L. Homdrir

David C. Hendrix
Water Master, Dist. 13

DCH:pg

enclosures



378-3066

January 28, 1977

{

File T-2745
T=2746

Mr., John E. Ferris
Attorney et Law
1005 E, Main St.
Medford, OR 97501

Dear Mr. Ferris:

As discussed during our telephone conversation Friday, January 28,
water right transfer applications No. 2745 and 2746 in the name of
Stuart V. Hinson are enclosed for additional information, accome
panied by supportirig maps and other data. The applications and
maps, amended.as you find appropriate, should be returned to us,
The other data, you may keep.

With reference to application No. 2745, the water right records do
not define the specific lands to which each of the priorities is
appurtenant. If your client owns all of the lands to which the
entirety of the right described by certificate No. 38773 is
appurtenant and submits an affidavit to that effect, we will
accept his division of the priorities. If he does not own all of
the lands it will be necessary for the several owners to agree on
the location of the priorities, unless he elects to claim the
younger of the priorities for the lands involved in the transfer.

With reference to application No. 2746, Item 13, the application
proposes to transfer 8.37 acres of water right to the southerly
portion of the NWjs SW% of Section 20, Certificate No. 5292 in
the name of Walter Zeidler describes a right to appropriate not
to exceed 0,14 cubic foot per second of water from the Little
Applegate River with a date of priority of February 21, 1920, for
irrigation of 10,7 acres south of the Gallagher ditch'in the said
quarter-quarter section. (See enclosed map with notation
"certificate No. 5292" in the lower, right-hand corner)

Both applications will require publication of notice pursuant to
ORS 540.520. It will be necessary to submit an additional deposit
of $50.00 for this purpose. Please advise which newspaper your
client prefers that we use.

Sincerely,

James W, Carver, Jr.
Engineer

JWC:1ds
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COLLINS, FERRIS & VELURE

HucH B. CoLLins ATTORNEYS AT LAW TELEPHONE
JOHN E. FERRIS [5031 779-4333

LYLE C. VELURE 225 WEST MAIN STREET
MEDFORD, OREGON 97501 3,_,3 E By
4

:“"x\ PJ E“ PLEASE REFER TO
July 12, 1973 E’i% JuL 1 b‘tg‘['j OUR FILE NUMBER:

STATE ENGINEER
;:Ef ORLGON

State Engineer
1178 Chemeta Street NE
Salem, OR 97310

Re: File No. 2745 and 2746
Gentlemen:

Enclosed please find Applications for Transfer of Water Rights
together with maps and an Affidavit.

Sincerely,

)
/1{/\,- z ié‘/?/‘uv’ p

HN E. FERRIS

JEF:jc
Encs.
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2745
2746

Collins, Hedden, Ferris & Velure
Attorneys at Law

225 West Main Street

Medford, Oregon 97501

Attention: John E. Ferris :
Dear kMr. Ferris:

This will acknowledge three applications submitted in the
name of Stuart V. Hinson for approval of changes in point of diversion
and place of use of the water of Little Applegate Hiver, six maps, and
fees in the amount of £105.00 for which our receipts numbered 31798,
31799, 31800, 31801, and 31802 are enclosed.

These applications have been filed as numbers T-2745 and
T-2746 and the nuobers shown on the application forms. Two are further
identified by circled numbers 1 and 2, as these involve the same right
and can be filed as one application.

Since the proposed change in point of diversion is over £
mile, the State Lngineer is required to publish notice of the proposed
change in a newspaper published and having general circulation in
Jackson County. Please designate the newspaper of your choice.

We will need a letter from the First National Bank of Oregon,
Medford branch, as mortgage holders, stating that they have no objection
to the water ribhts being transferred from the lands as listed in these
applications.

The applications apparently were prepared on the basis of all
lands irrigated from the three ditches, which results in repeating the
acreage list and is somewhat confusing.
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The lands south of the river were, according to the adjudication
map, irrigated from the Gin Lin Ditch and the lands north of the river
irrigated through the Upper Fhillips or Lower Phillips Ditch.

The 1898 and 1857 rights were not established under State
ingineer's Permit and the 1929 right was, so items 9 and 11 need changing.
The reference corner was omitted from item 4 and Section 19 is listed in
item 13 instead of Section 20, if the map is correct. Also, Certificate
16400 has been superseded by Certificate 38773.

Instead of detailing suggested changes, I have used the .
records and the applications and raps submitted to prepare two new .
applications which I believe correctly describe the intended changes.
The application for change of the 1929 right lists both Phillips
Ditches with no division of lands between the two. I assuue tlie land
above the Lower Phillips Ditch will be irrigated from the Upper Ditch
and the land below the Lower FPhillips Ditch will be irrigated from that
ditch and have prepared the application accordingly.

We will need a statement that kr. Hinson owns all the land
described in Certificate 38773 or an agreement with other owners as to
a division by priority date. :

If you agree with the applications I have prepared, lr. linson
should execute the affidavits of applicant and return the applications.

Fr, David Hendrix, our Watermaster in Medford, will receive
all of this information in case you wish to discuss any question with
hiﬁl L]

I am also returning the original applications along with the
maps. On rcturn of the applications and completed superseding applica—
tions, we will prowptly prepare a notice for publication.

Very truly yours,

Trevor Jones
Asgistant

TJ:bjs
knclosures
cc: David C., Hendrix, Watermaster
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COLLINS, REDDEN, FERRIS & VELURE

ATTORNEYS AT LAW TELEPHONE
[503) 779-4333
225 WEST MAIN STREET
MEDFORD, OREGON S7501 =
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Chris L. Wheeler

State Engineer

1178 Chemeketa Street N.E.
Salem, OR 97310

Dear Mr. Wheeler:

Please file the enclosed Applications for Transfer
of Water Richts for Stuart Hinson. Enclosed is our check
No. 7079 in the amount of $105 for that fee.

Sincerely,
AR ey

) 'I’ 6(’ -I-/fl '—;
N £ A
JOHN E. FERRIS

JEF:11
Enclosures
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Db s=tt Rpplication for Transfer of Water Right

To the WATER RESOURCES DIRECTOR OF OREGON:

1 Btuart V. Himson .o . .o o o e e

(Name of applicant)

Pa. Qs .Box 579, . -, . Jacksonvilil e S S

(Clty)

O] e
tMnIIlm, addu-ss)

State of ....Oregon ... 97530 .., ..899=7410. ., do hereby make application for change

(Zip Code) {Phone number) i

An point of diversion and change in place of wse, =~ L |

(In point of diversion; place of use; usc herctofore made of the water)

a

1. Is the water right recorded in your name? ... NOas Ae Se. K%Flt]ﬂ}amm?r.
no Bive name

2. Was your water right determined by Decree of Court? . Yes,...... If so, give title of proceedings
- (Yes or No)

RogueRJ.verDecree,(Page50,001.3) number of certificate .. 28222 ...

3. Was your water right acquired by Water Right Permit? N c WY, so, give number

(Yes or No)

of permit sl s ot /Number of certificate st wiis Pl 2t

NOTE: If the entire right of record is not directly involved in the requested change, only that part
of the right that is directly involved should be considered in answering the balance of the
questions on this form.

4, The source of water i§ ... Hitble Applegate RiveTa. ...,

by anended
5. What is the datﬁ OEQ%-IO.'B]JY.L:EE. ousr wateégght‘? SSeptemg?rl,].BS?.E‘”'

. W.
6. The authorized 1;‘3)%30? dm%llj!?ﬁ)cﬂed 215 . #. Be 7 and 790 it i Wan E‘g!-%h%he N}"{‘

(N. or S ) (E. or W.)

corner of .. S5€C.. 29 / bemg within the .NE 14 NW 14 of Section ....29... Tp. .29. 8« R. 2. Wa _ W.M,

(Nu N. anl__{No E. orW)

in the county of .............d 2CKSOR.. The name of the ditch used is .. Upper. &. Lower Phillips. Ditch.

Sif o e = -

NOTE: Answer question if the application Is for change in polnt of diversion.

7. The proposed point of diversion is located . 1430 ft. N, and1905. ft. W from the .E _

(N. or 5.) (E. or W.)

corneriof .. 290 being within the NW..%4 NE 14 of Section ..29..... T 39 .8« R..2 We. W. M.,

tNoNorS) (NoEorW‘J

in the county of .....JacKSOD,. .. The name of the ditch to be used is ..Gin.Lin. Ditch.

Form 690-4-0 1-77 SP*13064-690

WRD# ) 106112



8. The use to which the water is applied is

(Irrigation, Mining, Power, Manufacturing, etec.)

Location of area irrigated, or place of use if other than irrigation:

Tawnship
North or South

Range
E. or W. of
Willamette Meridian

Section

List 1414 of Section

Number Acres To Be Irrigated

29 S.

2 w.

19

SE}k NWk

8.4 acres

NW}¥ SE¥

6.2 acres

NE¥ SWA

2.0 acres

(A=

(If more space required, attach separate sheet)

R Ot N

(If not owner, explain your Interest)

9. Are you the legal owner of the above described lands? ...

" - - )

10. To your knowledge, has any portion of the water right above described undergone a period of five
ERAPE | T TRURR

{Yes or No)

or more consecutive years of nonuse?

NOTE: Answer questions 11, 12 and 13 if application is for change In use or place of use.
11. Are the lands from which you pronose to transfer your water right free of all encumbrances, in-

cluding taxes, mortgages, liens, etc.? . YeS...........
> (Answer Yes ar No)

12. If not, give below a description of existing encumbrances:
NATURE OF ENCUMBRANCE

HELD BY AMOUNT

irrigation.

(Irrigation, power, mining, manufacturing, domestie supplies, cte.)

Location of area to be irrigated, or place of use if other than irrigation:

13. The use to which the water is to be applied is

L]

R

Township E. o:r{E’? of

North or South Willamette Meridian Section List 14-14 of Section Number Acres To Be Irrigated
39 S. 2V, 19 NW}¥ SWk (Lot 3) 16.0 acres

NE}# SWh

0.6 acre

(If more space required, attach separate sheet)
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JUL 161973

STATE ENGINEER
STATE OF OREGON ) SALEM. OREGON
i SS

—t

County of Jackson )

I, STUART V. HINSON, do hereby certify that I am the

owner of all of the properties listed on these two applications

,{MQ

STUART V. HINSON

for transfer of Water Rights.

Subscribed and sworn to before me this .KEAZ;ay of July;, 19735

\

NOTARY PUBLIC FOR OREGON
My Commission Expires: 37,4Z/§§7
77

ty,

(A N :



14. Reasons for the proposed changes are .t0..irrigate the most desirable lands. .

with. the oldest prioritya

15. Construction work will be completed on or before ... _October 1, 1978,

16. The water will be completely applied to the proposed use on or before ....0October.1,..1979.

Remarks ... .-

_THiS APPLICATION PREPARED BY: : _
~

f'a‘-’/f;i:‘.i‘IFD‘T?H\TTONFU??'HSHEDBY' T T esvassssssasn s ranss senussar s sy ra s easans Ue ke s Yo onere s R L SR esasas
THE APPLICANT,

o ot

NOTE: THIS APPLICATION MUST BE ACCOMPANIED BY A MAP OR MAPS SHOWING THE
BEFORE AND AFTER LOCATIONS OF THE POINT OF DIVERSION AND/OR PLACE OF
USE, AS THE CASE MAY BE,

AFFIDAVIT OF APPLICANT

oo oo Btuart Vs Hinson, s veeeeneeiery the applicant herein, being

first duly sworn, depose and say that I have read the above and foregomg apphcatmn for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

........

In Witness Whereof, I have hereunto set my hand this .. } day of _ M“;/ , 19 77

(Name of applicant)

Subscribed and sworn to before me this /3—1(-‘—6- day of /f?, 19 77

[Notarial Seal]

NOTARY PUBLIC FOR OREGON

My commission expires N"V;B//??’"’
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STATE OF OREGON, é
88

County of Marion.

1,..James E. Sexson ... Water Resources Director of the State of Oregon,

do hereby certify that the foregoing copy of ..Water right transfer application No. 2745

in the name of Stuart V. Hinson, together withmap> .~~~

has been compared with the original and that it is a correct transcript therefrom and the whole of

such original ... 3PPlication, together withmap, . ... as the same appears

LonTile . in my office and custody.

SP*35808-890



T= 2746

Application for Transfer of Water Right

To the WATER RESOURCES DIRECTOR OF OREGON:

T .....Stuart Vi Hinsom' =iy

(Name of applicant)

of i Pa 0 BoxX 579, . o TR Jacksonyd o S

(Malling address) (City)

State of ....0regon . 97530 ., .899-7410 _, do hereby make application for change

(Zip Code) (Phone number)

vin..point...czf....dime.r.s.ion...a.nd...chang.e...in..pJ..a.c.é...p.fI...ns,e,......,.,.'...........

(In point of diversion: place of use; use heretofore made of the water)

1. Is the water right recorded in your name? ... No,....1st National Bank of Ashland,. and

Armin Richter. (If not, give name}
2. Was your water right determined by Decree of Court? ...NOQa..... If so, give title of proceedings

(Yes or No) -

. numberiof certificate .. Ll

3. Was your water right acquired by Water Right Permit? ... Y€Sa.. .......... If so, give number

(Yes or No)

of permit 9389 Number of certificate 241{-79.

NOTE: If the entire right of record is not directly involved in the requested change, only that part
of the right that is directly involved should be considered in answering the balance of the
questions on this form.

4. The source of water I8 ... JAEE e ADDlGEa e RiVar e
5. What is the date of priority of your water right? oY embar 2 000 e

6. The authorized point of diversion is located .. 14230 ft. N and 1905 #t. .. We  from the E%

(N. or 5.) (E. or W.})

(No. N, or S.) (No. E.'or W.)

in the county of ....98CKS0OD. . The name of the ditch used is o Gin Tin Dibcha. . h

NOTE: Answer question if the application Is for change in point of diversion.

7. The proposed point of diversion is located 680 ft. Be. .and 9. ft. We __ from the NA

(N. or S.) (E. or W.)

corner of ..5€Cs 29 being within the . NZ1; NW 14 of Section .29, Tp..29. 8 R. .2 Wa. W. M,

(No. N. or §.) (No. E. or W.)

in the county of ....J2CKSON. The name of the ditch to be used is .Upper Phillips Ditchl.

Form 690-4-0 1-77 SP*13064-600

weoHz

|
|



8. The use to which the water is applied is ... drrigations. ol e e RTINS
(Irrigation, Mining, Power, Manufacturing, etc.)

Location of area irrigated, or place of use if other than irrigation:

Range ‘.
Townshi : 4 W. of
North or S:uth Willnmeotl;: M:ridiu.n Section List 15-15 of Section Number Acres To Be Irrigated :
39 S. 2 W. 19 NW% SW¥ (Lot 3) 16 acres =.
NE/ SWk 0.6 acre ?
!
E |
(If more space required, attach separate sheet)
9. Are you the legal owner of the above described 1ands? ... @S m . ocoieoeeeeeeesssesseeessessmessssssmeseen
({If not owner, explain your interest)

10. To your knowledge, has any portion of the water right above described undergone a peri{;d of five

or more consecutive years of nonuse? ... NQa . .. . -
(Yes or No)

NOTE: Answer questions 11, 12 and 13 If application Is for change In use or plnclé of use,

11. Are the lands from which you propose to transfer your water right free of all encumbrances, in-

cluding taxes, mortgages, liens, etc.? ... Ye&S.......

(Answer Yes or No)

12. If not, give below a description of existing encumbrances:
; bl HELD BY AMOUNT

; “

13. The use to which the water is to be applied is ... irrTigation,.

(Irrigation, power, mining, manutacturlnu.domenucs\;pnlluelc]

Location of area to be irrigated,'or ‘place of use if other than irrigation:

T R
Township E. of_"‘{f: of
North or South Willamette Meridian Section List 15-15 of Sectlon Number Acres To Be Irrigated
39 S. 2 Y. 19 NW¥ NEK 8.2 acres

SE¥X NWi 8.4 acres

(I more space required, attach separate sheet)




REGEIVE

JUL 161973
STATE ENGINEER

STATE OF OREGON ) SALEM. OREGON
R
County of Jackson ) . :

Ty STUART V. HINSON, do hereby certify that I am the

owner of all of the properties listed on these two applications

STUART V. HINSON

for transfer of Water Rights.

Subscribed and sworn to before me this ,{ff%éay of Julw, 1973

:‘)‘. ‘

,/%gz{ il %gz_:

NOTARY PUBLIC FOR OREGON
My Commission Expires: éa4ﬁ2/§%7
==




14. Reasons for the proposed changes are .......ID...iITI‘.iS&ﬂE.&....‘t.?_h&-i...1.1.1.9§.15....@Q.S.i;ﬁ.'.&b,l.@...lﬁ.ﬂ@ﬁ.m

with the oldeat priority. 2 & 0 oo S e O rolion SR AN

15. Construction work will be completed on or before ... October 1, . 1k ATt T

16. The water will be completely applied to the proposed use on or before 03t0b9r111979°

Tt o e e o e e e D T TR T

e

TH!S AEFLICATICR

— ..as..-.z:._—: A e n el e

OO THFORMATION F"U‘? NISHED ' BY ™

THE APPLICANT, e

FPREPARED BWY . oo T

NOTE: THIS APPLICATION MUST BE ACCOMPANIED BY A MAP OR MAPS SHOWING THE
» BEFORE AND AFTER LOCATIONS OF THE POINT OF DIVERSION AND/OR PLACE OF
USE, AS THE CASE MAY BE.

AFFIDAVIT OF APPLICANT

sl satugrt Yo Hingson. . .. . ceveireesnnnny the applicant herein, being
first duly sworn, depose and say that I have read the above and foregomg apphcat:on for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief. l

. J: : _ |
In Witness Whereof, I have hereunto set my hand this 13"!7‘ day of %{p}{, 1977 '.

24

(Name of applicanth

1
Subscribed and sworn to before me this N — day of //,{67, 197?

[Notarial Seal]

NOTARY PUBLIC FOR OREGON

My commission expires A/"‘ﬁ:’?//?w
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STATE OF OREGON,
County of Marion. % %
I,...James E. S€XSON .. . ... Water Resources Director of the State of Oregon,
do hereby certify that the foregoing copy of .water right transfer application No. 2746

.in_the name of Stuart V. Hinson, together with map, . ... .

has been compared with the original and that it is a correct transcript therefrom and the whole of

such original application, togetner Wi th HEp, N G as the same appears

onfiile s D Tl

B T T T T T T e

SP*35608-890



