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BEFORE THE STATE ENGINEER OF OREGON

Goos County

IN THE MATTER OF AN )
APPLICATION FOR CHANGE )
IN POINT OF DIVERSION )
IN THE NAME OF R. M. )
HENRY )

ORDER ALLOWING POSTPONEMENT
OF HEARING MID TEMPORARY USE
OF POINT OF DIVERSION

By letter received in the office of the State Engineer on

October 2, 1970, Mr. Sydney L. Chandler, Attorney at law, as attorney

for Mr. W,:1!11iam W. Sherertz, Mr. Roger J. Winters, Mr. Kenneth Ingram

and Mr. Floyd Ingram, has requested, for cause, a postponement of a

hearing scheduled to be held on October l5, 1970, before the State

Engineer in the matter of an applkat:i)on in the name of R. M. Henry

for approval of change in point of diversion of water appropriated

under two established water rights and a protest by the said William

W. Sherertz, Roger Winters, Kenneth Ingram and Floyd Ingram against

approval of the said application.

A chronology of events in the sai:d matter follows:

On August ll, 1970, R. M. Henry filed in the office of the

State Engineer, an application for change in point of diversion of

water appropriated under a right to use not to exceed 0.04 cubic foot
.Ill

per second of water from Spring Creek, with a date of priority of

Apr11 20, 1959, for irrigation of 3.25 aeres within the SWl;; SE-t of

Section 17, Township 28 South, Range l4 West, WV.M., as evidenced by

the certificate recorded at Volume 25, page 33048, State Record of

Water Right Certificates; and undecti a right to use not to exceed 0.58

cubic foot per second of :water from Spr:l!ng Creek, w:llth a date of

priority of March 23, 1966, for harvesting cranberries on 3.4 acres

within the Sh SEk of Sect1on 17, Township 28 South, Range 14 West,

W.M., as evidenced by the certificate recorded at Volume 28, page 36501,



State Record of ;wate11." R!&fi:t (1:e,rt:1!,fi-i(c}ates; f:rom a ·~ommon pos.finfu 0f

diversion located 840 feet south and 440 feet east from the south

ql\la,r,tre,r (Gorn~et" 0.'f S'ecU!on ii.¼, an~ . e NWl wt
20, lllo:wnsM~p 218 Sout:fi, ·• new; P-Otlhi,t

0!f d~il¥e-r·s,,lon ]oeated Sil,© fiee't

quarter corner of Section 17, and being within the NWNE of Section

20, Township 28 South, Range 14 est, .M.

By letter received August 13, 1970,

Attorney at Law, represe

B,ro1H1e;rs, E'.Q,ge,r W,fn@e lf.i~ Stalte

®nglneet1: tof!lt hjs sa:i!d .g-1];_

waters o ·ek, a

opposed

)1!2,t'Z1@;,

Mr- 6l:fa: n4of the Ru

ntested Cases neer of ·-

ttafnimg te 1-flih:e fo,nn, conte.ntt.?, and ~d!iU.fntg: 0,f ,pr~o·~tns ,i"ll mar.ttte~s il:ie,£a11re

tl;ie S1tate Engifln.e t &pp,:t:!fie8)1tt'di0i;i f0t1: ~Tu_ange

!in point 0£ cMliv. , <Ill !L,

qjf the acppill :ire~•iren.

By letter of August 21, 1970, in response to a te~llepft<:5tred

tc'eQJJeS•t DM, Mr. Chandler, the State Engineer extended the time in which

to U!JJe a protest to September 8, 1970.

©.n S-ep,temb·e:r 2, lf<if7,0, !tine Sita\te Eng,d:neer (ljl~'e'et:l!Wled Dltiom btt

©han\H!e,r, ol'l b,e]Jal!f 01f Wil:,]Ha,m W. SheiJi\e,rt~" Roge,~ if !1/d!snte(lis, menne1eih

Ing.r,am and ~:I!.0,;y;-d ffing,1:am, a d.0cumen1t: eiiiMtilled "S•t\'awemeJ:!,iti of ©ot,:iltes_tt."'

BM, !et~.ete of Se.p1t.enibeir, !ll.51 lf9t0, ttihe Slta,te 1Et(gfone-e,r a:.dM:lised Mt. ~handlil1eli?



that the said "Statement of Contest" did not meet the requirements of

OAR 119-40-120 and Gould not be accepted and filed as a protest against

approval of the subject application, and further extended the time in

which to fi1e a protest to September 21, 1970.

On September 21, 1970, a protest, in the name.s of t-lilliram W.

Sherertz, Roger J. Winters, Kenneth Ingram and Floyd Ingram was filed

in the office of the State Engineer against the approval of the subject

application by R. M. Henry for change in point of diversion. In the

protes•t :f!t is alleged that the proposed change in point of diversion

would result in injury to the existing water rights of the protestants.

Pursuant to telephone discussions with Mr. Chandler and with

the applicant, the State Engineer did, on September 29, 1970, fix the

date of October 15, 1970, as requested by Mr. Chandler, as the time

for a hearing on the matter before the State Engineer at the €oos €ount·y

Courthouse at Coquille, Oregon, commencing at 9:30 a.m., and did give

notice to the parties of the time and place for hearing in conformance

with OAR 119-40-200. However, Mr. Chandler has now requested a post

ponement as noted in paragraph one of this order.

The time for harves,t of cranberries on tihe lands servedby

the subject water right usually begins about the middle of the month

of (i)c,tober. The applicant, Mr. R. M. Henry has advised the State

Engineer that his crop is now ready for harvest and that to delay the

hearing and, therefore, action on his pending application for change

in point o.f diversion, would impose an undue hardship on him. The

applicant no longer has access to the diversion works at the old point

of diversion unless he will agree, for the 1970 harvest season, to

subordinate his water right for harvesting cranberries to the subse

quent water rights for the harvesting of cranberries, held by the pro

testants and thereby delay, the harvesting of his cranberry crop until



completion of harvesting of the cranberry crops of the protestants.

The applicant has advised the State Engtnee~ that be is unwilling to

enter into such an agreement with the protestants.

The Watermaster, an employee of the State Engineer, has made

an on-site investigation on the matter of the proposed change in point

of diversion and has adviised the £!tate Engineer that, in his opil!n:ton,

the proposed change can be made without injury to other existing water

dghts.

The protestants should be p1rovi!ded with an opportunity to

ap,pear at a hearing before the State Engineer to submit testimany and

evidence on the question of whether the proposed ehange i!n po:li11it: o.f

diversion would result in injury to other existing water rights, as

alleged by their protest. However, to delay the taking of any action

on the applicant's pending application until after the requested post

ponement of the hearing and, therefore, well beyond the appropriate

time for beginning of harvesting by the applicant, woul!d place an

unreasonable burden upon the applicant.

THEREFORE,, IT HEREBY IS ORDERED that the hearing before the

State Engineer an the matter of R. M. Henry's application for e,hange

in point of diversion and the protest by ill1am Sherertz, Roger J.

Winters, Kenneth Ingram, and Floyd Ingram against approval of the said

application, scheduled to be held on October 15, 1970, at the Coos

Gounty Courthouse at Coquille, Oregon, commencing at 9:30 a. m., be

and the same is hereby postponed to a new time to be determined; and

IT IS FURTHER ORDERED that the subject appl~cation bf R. M.

Henry for a change in point of div:ersion from a point located 840 feet

south and 4 4 0 feet east from the south quarter corner of S e c t i o n 1 7 ,

being within the NWk; NEk of Section 20, Township 28 South, Range 14

West, W.M., to a point located 570 feet south and 34 feet east from



. ..

the south quarter corner of Section 17, being within the NW1; NE~ of

Section 20, Township 28 South, Range t4 West, W.M,, for diversion of

water appropriated under provision of the rights evidenced by the

ce,rtificates r-ecorded at Volume 25, page 33048 and at Volume 28, page

36501, State Record of Water Right Certificates, be and the same is

hereby temporarily approved, suc.,h approval to remain in force and

effect pending a final order by the State Engineer subsequent to the

heaoc-ing as postponed herein.

Dated at Salem, Oregon this SCb day of October, 1970.

/s/ CHRIS L. WHEELER
Sita te Engineer
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STATE OF OREGON
COUNTY OF COOS

CERTIFICATE OF WATER RIGHT

@ljis Js to ettif, Tee • R. mks A R. • Er

of Bandon ,State of Oregon , has made proof
to the satisfaction of the STATE ENGINEER of Oregon, of a right to the use of the waters of
Sprlllg Creek and reservoir constructed under- application No. R-33040, permit No •
R-2238,
a tributary of Coqnille River for the purpose of
irrigation f 6.25 acres £ cranberries

under Permit No. 26134 of the State Engineer, and that said r.ight to the use ofi said waters
has been perfected in accordance with the laws of Oregon; that the priority ofi the right hereby
confirmed dates from April 20, 1959

t1;r.at the amount of wat'er to which s tit' d hereby confirmed, for the purposes
aforesaid, is limited to an amount acturc r said fPUir:fJOses, am;d shaYl .mot exceed
0.08 eubirc foot per sec:md

or its equivalent in case of rotation, measured at the point, of diversion from the stream.
Thepointof diversion is located in the N} NE}, NE NE}, Section 2O, T. 28 S., R. lh w.,
~:I. M. Diversion points loca:tedt He~6340 fiee:t South and bl,O feet East; Inks-9O
feet uth and 700 feet East, .both.frth N orner, Section 2O.

T'le amount of water used fl irrigation, together with the amount secured under any other
right eroisting for the same lands, shall be limited to one-tenth of one cubic foot per, second
peracre, or its equivalent for each acre irrigated fro direct fl~ and shall be
further limited to a diversion of n~t to exceed 0.75 acre-foot per acre for each
acre irrigated in any JO-da:i peri:>a and shall be stiH further lircitecl t~ a div
ersin of not to exceed 6 acre feet per year during the irrigation season 2f
each year from direct flow anri s~orage fr~m reservoir constructed under pennit
No. R-22)8. If for irrigatii>n of any other crop, this appropriation shall be
limited to l/8Oth of one cubic foot ~er, secoml or its equivalent fr each acre ·
irrigated fi-om direct flow and shall l§e further lililited *(see below) and shall
conform to such reasonabl'e rotation system as may be ordered by the proper state officer.

A description of the place of use under the right hereby confirmed, and to which such right is
appurtenant, is as follows:
'

I
1. l

acres SW} SE

* to a diversion of not to exceed 2½ acre f<eet per acre for each ac~e irrigated
during the irrigation season of ea:ch ~ear fira>m dM-ect f[L:m and st:>rn'"'e from
reservoir constructed under penntt No. R-2238.

The right to the use of the water for the pur,poses aforesaid is restricted to the lands or place of
use herein described.

WITNIESS the signature of the State Engineer, affixed

this date. April 8, 1966

......................Ci:lfllS..L W:li::E.LSB. .
State Engineer ,.

Recorded/ in State Record of Water Right Certificates, Volume 25 , page 33048



Permit A4M1-67

I l
I '

STATE OF OREGON
COUNTY OF COOS

of koute l, Box 292, Bandon , State of Oregon , has made prooj
to the satisfaction of the S'il!,A'CE ENGLNtEER aif @r,egon, of a 'lri.gb,t to the use of the waters of
Spring Creek

a tributary of Coquille River
harvesting cranberries

for the pu-rpose ofr

under Permit No. 31526 of the State Engineer, and that said right to the use of said waters
has been perfe.ctedi in accordance with the laws of Oregon; that the priority of the right hereby
confirmed! dates from March 23, 1966

that the amount of water to w.hich such right is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actualty beneficia'lly used if:or said purposes, and shall not exa.eed
0,58 cubic foot per second

or its equivalent in ca.se of rot'ation, measured at 'the ,point of diversion from the str-eam.
7lhe point of diversion is located in the NN, Section 20, T. 28 s., R. 14 W., W. M.

· Bdave,rs:1!0n p_oi::n1t located; 8#0 feet .South and +l0 feet East from S Corner, Sec
tion 17.

The amount of water used for irrigation, together with the amount see-ured wnder any otiher
right existing for, the same lands, shall be limited to -------------ofi one cubic foot per. second
peracre,

, I

and/shall
contort to scow reason«- rotatewem,apy;gr;d"pgrgPy°,2{1",~. '{

A description of the p!ace oj use under tle rigit ereby con tr.me , an to w.4ic Suc ng"t is
appur&enant, is as follows,

Harvesting cranberries on 3.4, aorea S\-.~ ~
Seotd!0n lli,:

'D. 28 s. , R. !l.4 W. , \ti. M.

The right to rthe iu.se of the water for thepurposes aforesaid is ill.e'striiciedlto the lands or p'lace o'f
use here1.n described. 1

WITNESS the signature of the State Engineer, affixed

this date. February 10, 1970

Recordecl in S'tate Record of Water Right Certificates, iVohtm:e 28 , page 36501

• I
I

.,
I

CHRIS L. WHEELER
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Bli-Rt\lRE JlHE

Rn application in the name of R. M. approval of

a elhaJ;tge in po~_n'.t otf ,ai!lil

11, 1970• 1ilile

f:'A~), illfle r he terms of uater

...

aemsed lll,y it·h . ~2m1+s,
Va~l!1,;.1rr:re 25 '-'- S lilt Ge,rt-i~ffi-

~B) rotire rjJgffiit e,s:tatim!stiied trlftlde1J:t !tlfie tefrms oif w~te_r

right permit 31526 for appropriation of rnoitt ibl!I

f'Qa,t ]lle,r seearnd 1:J'fj' wa'&e·r 'Fram

Sp~!tlng Gi1E!ek w4.itm a da,te e;'ti' Qi'd:!ori!ih~y,

ID9'El6, fa it' fl;iarrijesM.!nt!ll 01f G;a;\Bmber:rJle,s om i". 4 ac,Des

ojf Jlamd, Lldl:thdln ithe S™ sg~. a,f. Secmt~on il:i~ TiiJwm-.

stf11ip 28 Sourt:tn, Ramge (1)4 t:iJe,sft1,, UJ.[M., as ew;tdernc_el;l

tJJt itft'te m.errtii.ifrd!;ca1ta IfeEO'!'lllied alt page ~6Sllll!, Vm~JJ~~

28, State Record of later Right Certificates.

The ld point of diversion for both subject uater rights is
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described as being located 840 feet south and 440 feet east from the

north quarter corner of Section 20, Tounship 28 South, Range l4 lest,

W.M. and being within the NW)4 NE14 of said Section 20.

Tliie proA□sed new poi!nit of 1fl!versl:on for uuater appropriated

under bath subject water righ•ts is described as being located 570 feet

south and 34 feet east from the sauth quarter corner of Se.ctlon !l.7,

Tounship 28 South, Range l4 lest, l.M. being uithin the NU NE of

Section 20 of said tounship ana range.

On September 2l, 1970, a protest in the names f 1lliam bl.

Sherertz, Roger J. Winters, Kenneth Ingram, and Floyd Ingram was filea

in the office of itf.ie State Engineer against the app,ro'7ai of the subject

appli!catilon by R. M. Henry of e:hange in point of diversion. In the

protest it is alleged that the proposed chamge in point of diversion

would resullt iln ir:1jury ta the existing uater rights for the protestants.

On September 29, 1970, the State 6ngineer gave notice to the
parties that the matter of the subject application for change in point

of diversion and the protest against it would be heard before the State

Engineer in ithe Coos Cdw111:ty Gou,rthause d'.n Cequ'U!llie, @re~i::m, on Dctabe,r

15, 1970. Subsequent to giving f the said notice by the State Engineer,

counsel far gratestants requested, for cause,~ pa~stpanement of the

hearing.

The State Engineer, by administrative order entered an Dctocer

8, 1970, granted the requested postponement af hearing and also tempor

arily approved the requested change in paint of diversion, such approval

to remaln in f:arce and effect pending a final order by tt:'le Sta,te Eingineeir

subseguent to the bearing as postponed.

On Octocer 30, 1970, the State Engineer gave notice to the

parties that the matter of the subject application far change in point

of diversion and the protest against it would be heard before the State

Engineer in the Co1:1r:1ty llldmmiasd:oner' s Co1.:.1,r:tr!;J□ln, Gmas 1ffiacmty ll:ourthou.se,



I
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in Coguille, Oregon, commencing at 10:00 a.m. on Thursday, December

3, 1970. Pursuant to the said notice, the hearing was convenefl before

James W. Carver, Jr., Deputy State Engineer. The applicant, Mr. R. M.

Henry, appeared and represented himself during the hearing. The pro

testants, Mr. William W. Sliterei'tz, Mr,. Rager J. Winters, Mr. Kenneth

Ingram, and Mr. Floyd Ingram, appeared and uuere represented by Mr.

Sydney L. Chandler, Attorney at Lau, Coos Bay, Oregon. In addition to

the applicant and the prote,stanta, Mr. M. John Youngquist, latemaster,

was called and gave testimony in the matter.

FINDINGS OF FACT

The diversion works for the old point of diversion of water

under the ~ubject water rights are located in a storage dam situated

wtthin the channel of Spring Creek within the NW¾ NE¾ of Section 20,

Tounship 28 South, Range 14 lest, .M., uhich dam is operated jointly

by protestants Roger JI. Winters ana !¥illi-am W_. Sherertz.

The proposed neuu po,int of diversiorn is located on the channel

of Spring Creek at the point uhere Portland Avenue, a street extending

south from the north quarter corner ofr' Sectian 2lll, ifown,slilil•@ 28 South,
•Range ls lest, l.M., crsses aver the channel of Spring Creek, the said

crossing being approximately 50D0 feet dounstream fram the eld point of

diversion.

Testimony established that there are no natural tributaries

entering the channel of Spring Creek between the old point f diversion

and the proposed new point of diversion.

There are no authorized points of diversion of water under

existing water rights of record an the channel of Spring Creak between

the old point of diversion and the proposed new point of diversion.

Protestant Kennetb Ingram testified that there 1s an unknouun

quantity of uuater uuhich flous into the channel of Spring Creek from the



/
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south and immediately upstream from Portland venue, which, he believes,

originates from leakage' out of a sump-type reservoir he fills from

Simpson Creek. The said sump-type reservoir is located approximately

200 to 300 feet south of the channel of Spring Creek and uuest of Portland

Avenue. Mr. Ingram further testified that to his knowledge no attempt

has been made to atop the leakage from the reservoir o'r to measu·re the

rate of flow of such leakage.

ulith the exception of the aforesaid testimony of protestant

Kenneth Ingran, testimony was in agreement that diversion of water from

the channel of Spring Creek, under the subject uater rights, by pumping

from the flow of the stream at the proposed new point of diversion would

have the same effect an othe,r water ri.ghJts as diversion of uuater from

the flow of the stream at the old point of diversion.

On September 10, 1970, the Watermaster, Mr. M. John Youngquist,

an employee of the State Engineer, made an on-site inspection of that

portion of the channel of Spring Creek which includes both the old and

proposed new paints of diversion under the subject water rights. The

latemaster then advised the State Engineer that, in his opinion, the
. .

proposed change in point of diversion, under the subject uater rights,

could be made without injury ta existing water rights.

A substantial portion of the testimony submitted at the hearing

relates only to the question of whether exercising the subject water

right for harvesting of cranberries by diversion o,f water from the channel

of Spring Creak at either the old or the proposed new point of diversion

uuuld have an adverse affect upon the cranberry harvesting operation of

the protestants obtaining water for cranberry harvesting under rights

subsequent in priority to the subject uater right, uhich is a question

that is not before the State Engineer in this matter. That the exer

cising of a prior uater right uuuld have adverse effect upon other uater

users holding subsequent water rights uhen the available supply of water



is not sufficient to satisfy the neei:is of all, is the obviaus result

o,f tme ope!l'e;ti!ar:1 o,f wate,r il.ew l:Jased l.!.lpor:1 the p;,r11M app!l'D;J:)!1'1at.a,r mo.c

trine, as is cammon in the Western United States.

Cl'!JNCLIJSIONS

The proposed change jjrn pafAt 10,f di:ve!l'stor:1 oif wa'be:r unl!le,r iblile

subjeet water rights can be carriei:i out without injury to other existing

uuater rights if diversion of uater at the proposed neuu point of diversion

is limited ta the ~a-intity of wate,r 'that wauldbe 1:fvailable ta the said

rights at the old point of diversion.

NOW, THEREFORE, it hereby ls □RDER[D that the change 1n paint

of dfveiI'sillon of wa,te-r f.11om Sp,rd<Ag Break, to-wit:

From a point located 40 feet soutR and 44D0 feet
east from the 514 eorna!l' m.f Seetfon l:'7 be~n_g with:l:n
the NU NE of Section 20, Tounship 28 South, Range
14 Weait,, W.M.•

fa a point to be located 570 feet south and 34 feet
east from the S corner of Section 17 being uithin
the NW¾ NE¾ o,f Sectien 2@1, iTownstiip 28 South, Range
14 West, W.M.

for ttle irrigation af cranberries on 3.25 aci:lee ~n SJ SE, Section l'7.,

TownehiP, W South, Range 14 West, W.M., with a date of pricf~ity af April

20, 1959, as evidenced by certificate of uater right recorded at page

330~8, Volume 25, State Record of Water Right Certificates and far the

harves,tihg of cranberffe,s· ·an 3•. 4 as,rea, !l!n S~ SE¾,;-Beeition ll7, ifowr:1etiip

28 South, Range 14 West, W.M., with a date of priority of March 23, i966,

ea evil!denced by certl'.fil:caite of 1wa:te•:r right 11ecmrded a,t page 3650l, Volume

28, State Record of Water Right Certificates, is approved.

It is FURTHER ORDERED that no time limit need be fixed for

completion as tbe change 1!n point of diversion is completed and the new

divers-ion in operation.

lt is FURTHER DRDERED that the quantity of water diverted at

the new point of dl!version shal!l not exceed the qiaan,tilty c:rf wa,teiI'



ta R,. 'M. 'lff :i!mg rl't ottr a:dkv,e-r,sirar.h

It 1 IRI Iter right hereto

florre issued Ibo R. I" at ga9e 3.6§01:ll,, Vail!ume 28\, Sit.a(ta

~aco11c aif WaJter Rdt9ffit itest, :ts eanceillea rar,,ril i!Jpom rece,~l:}t mf p~a.af

BBiM!sfi'.ac,tar,,):li bm :btfle Smame El:ltJ}'4ime·eiiJ1 lil1f comp!l!e}'tid!'om oif illme au,,ena,riz~l!I C~Bt:l!iJB

~Iii ij□ilrn,t ofi cilaatersi•mmi1 a ce,rt·dlfUlGadre mfr watte.r iI'igtiiit stilelt!ll lae :Lasuel!I itm

R. M. Henry confirming said change in point of diversion.

l!>aitetd art; Sa1ruem, IDaJe@mm, :ttild.i1'e 2·2rnd daY, a1f December, ffi9'lliJ.
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feet on Coos

, to construct and lay a•

wa t:.er pif!g-line wh:i.Jefu ;will ru,r.i. a~F)roiXJ.mately ··.

_ Bandon, Oregon 97,2l

County property, said pipeline being constructed for the 'purpose of gathering

and mair.l. :l:;a:i;ining a water supply by aad f0r the use of said !R. M. Hen.cy:

PERMI'f

€006 COUNT'¥, 0regon, a body politic and corporate of the State

of Oregon, does hereby grant a revocable permit to_I.kl.Ilenry

----------=.,.,.,,..~--------=--,..- at their present home acl.dress, as stated ab0v:e.,

said pjpe-liJle to be constructed and laid as follows:

On me East side of Portland Ave. and intersection of C. Street, also
perrmhss±0n to cr0ss 1.mder the ©0unty Road, kn0wn as Prosper R0ad,
Riverside Addition to Bandon, Oregon. The pipe is to be layed 2l
inches below the surface and water to be usecil f0"F the fia:rv,esting
of eranoerries as illustrated on the attached map.
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be]0w this instrument, agree to hold Coos County harmless .fl0r all damages,

pecuniar,y or •otiher1•Ti®, that may occur or arise from the use 0d' this pipe

J.ine and to hold Coos County h~ss for all costs or judgments that may ee

incurred by Coos County as a result of court action over this pipe-line and

its operation and/or location.

In consideration of Coos County's granting us the above revocable

p,emd,t;, ;'ffe, R_• ..,;M,:,.........H_e_n_ey;~---~----.....;.,;;:;::;::;:;:;ee=---=..:..;=~-=do hereby agFee

ze

27

28
0regon.

Commissioner

d


