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WATER RESOU iCES —J"-;,’Tl

T w‘l l“qm H ; C-kk.“wm. SAlLEis Q%"_C‘?}:I ozl

(Nanie of Applicant)

Rt 3 Bx 793 Benton, (k. 730/~

(Mailing Addreass) “(city) (State) (Zip)

do here aasign all my interest in and to water right application Ko, 7_22-_;_4_@&

, of record in the office of the State Engineer of Oregon to

permit No,
’ James L. Olson e : of
) (Name) . - )
a(cOO - lJ .-To\n.es Ct—-k @o\ Gm»;i;" ﬁ%:s’. Ot"eqoh ?731'96
(Mailing Address) (City) J (Jtate) (Zip)

WITNESS my hand this_(L day of %44,45.# 19 AT
//—a_/: - i ..{/-'/ s
4 : {(Signature o7 .&'J,,l*cm-.

The ccmpleted assisnment must be submitted to the State Mizineer, 1178 Chemeketa
St., N.E., Salem, Oregon 97310, together with a recording fee of Z1.003
FR.O0
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THEODORE R. KULONGOSKI 100 Justice Building
ATTORNEY GENERAL P / 1162 Court Street NE
] — MGG

Salem, Oregon 97310
FAX: (503) 378-3784
TDD: (503) 378-5938
Telephone: (503) 378-6986

THOMAS A. BALMER
DEPUTY ATTORNEY GENERAL'

DEPARTMENT OF JUSTICE

GENERAL COUNSEL DIVISION RECERVED

February 10, 1994
i FEB 14 1994

WATER RESUURCES UEPT.

SALEM, OREGON
Reed Marbut

| Adjudications/Hydro Manager
Water Resources Department =
3850 Portland Road, N.E.
Salem, OR 97310

Re:  Olson/Honig water right dispute
DOJ File No. 690-303-NR028-93 .

Dear Mr. Marbut:

You asked for advice regarding the Olson(Cullum)/Honig water right dispute. I
conclude that the transfer was valid and that the Water Resources Department (department)
has no jurisdiction over the continuing dispute among these neighbors.

As I understand it, Mr. Cullum sold certain land to Ms. Honig on August 30, 1976.
On August 24, 1976, Mr. Cullum had applied for a water right transfer. He wished to
change the place of use from the parcel he later sold to Ms. Honig to a nearby parcel Mr.
Olson later purchased. The department approved the transfer on September 26, 1976. On
September 6, 1979, Mr. Cullum assigned his water right to Mr. Olson. In 1992, the deputy
watermaster for District 14 cut off Ms. Honig’s water supply.

Ms. Honig alleges that Mr. Cullum agreed to assign her half of his water right as
part of the original sale, and therefore Mr. Cullum acted fraudulently and, as a result, the -
department should not have approved the transfer. Therefore, she reasons that the
department should revoke Mr. Olson’s right and give it to Ms. Honig.

As far as applying for a water right transfer, Mr. Cullum legally applied for the
change in place of use. The law at the time of the transfer provided:

Whenever the owner of a water right for * * * domestic use * * * for any
reason desires to change the place of use * * *, an application to make
such change * * * shall be filed with the Water Resources Director. The
application shall state the name of the owner, the use theretofore made of
the water, a description of the premises upon which it is proposed to use

the water, the use which is proposed to be made of the water, and the reasons
for making the proposed change.



RECEIVED

FEB 14 1994

WATER RESUUKCES UEPT.,
SALEM, OREGON

Reed Marbut
Page 2
February 10, 1994

ORS 540.520(1) (1975). Mr. Cullum did all that the statute required. At the time of the
application, he still owned the land to which the right was appurtenant, and consequently,
the water right.

The department properly processed and approved Mr. Cullum’s application for the
transfer. Ms. Honig claims that the department did not publish notice of the proposed
transfer, and thus the department’s processing of the transfer was invalid. However, the
department was not required to publish notice of a transfer request for a change in place
of use. ORS 540.520(2) (1975). Further, the law provided that "[i]f, after hearing or -
examination, the Water Resources Director finds that the proposed change can be effected
- without injury to existing rights, he shall make an order approving the transfer and
fixing a time limit within which the application of water may be made to the new use."

ORS 540.530(1) (1975). The department properly approved the transfer, because based on
the materials and information provided, there would be no injury to any existing water rights
(Ms. Honig had no legal water right); approval was mandated by the language of the statute,
which provided that the department "shall make an order approving the transfer." Id.
(Emphasis added.)

Neither Ms. Honig nor anyone else filed an appeal to the transfer order within the
statutory appeal period. Therefore, the department was not authorized to do anything but
approve the transfer under these facts. The department would have been acting outside its
statutory authority to disapprove a transfer for which an application had been properly
completed and which would not injure existing water rights, unless the purchasers had asked
that the transfer application be withdrawn. In addition, Mr. Cullum followed the proper

-procedure to assign the water right to Mr. Olson, in 1979, and the department had no
authority to disapprove this assignment. Whether Mr. Cullum’s dealings with Ms. Honig
were fraudulent or violated other provisions of law is not within the jurisdiction of the
department.

We believe the transfer was properly initiated and processed and was not appealed;
therefore, the department is without authority to rescind the transfer.

Singerely,

* Stephen E.A. Sanders
Assistant Attorney General
Natural Resources Section

SEA:tmt/JGGO8D3A
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Transfer NO.

01d Certificate MNO.

3466

31995

REPORT ON INSPECTION UNDER TRANSFER

./_

OF WATER RIGHT FOR CHANGE IN: POI
) U

USE

Add'1l POD

County

JOSEPHINE

T James L. Olson, Jr. PG SOF > -
Addre£d00 W. Jones Cr. Rd., Grants Pass, OR 97526 P
2. Source of Supply spring — y Txth of & i
3. Use irrigation Lo BF
~
4. Amount of Water 0.01 cfs Priority Date April 10, 1961 ¢
5. Proposed Point of Diversion
6. Completion Date 10-1-79
7. Place of Use:
Township Range Section Forty Acre Tract Use for Which

Transfer Made
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STATE OF OREGON
COUNTY OF JOSEPHINE

CERTIFICATE OF WATER RIGHT

TN

THIS CERTIFICATE ISSUED TO

JAMES L. OLSON, JR.
2600 W. JONES CREEK ROAD
GRANTS PASS, OREGON 97526

confirms the right to use the waters of A SPRING, a tributary of EAST
BRANCH OF WEST FORK OF JONES CREEK (ROGUE RIVER), for the purpose of
DOMESTIC USE FOR ONE FAMILY, INCLUDING IRRIGATION OF NOT TO EXCEED 1/2
ACRE LAWN AND GARDEN.

The right has ©been perfected under Permit 27300. The date of
priority is APRIL 10, 1961. The right is limited to not more than
0.01 CUBIC FOOT PER SECOND or its equivalent in case of rotation,
measured at the point of diversion from the source.

The point of diversion is located as follows:
NE 1/4 NW 1/4, SECTION 3, T 36 S, R 5 W, W.M..

The right shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

A description of the place of use under the right, and to which such
right is appurtenant, is as follows:

SE 1/4 NE 1/4
SECTION 4
TOWNSHIP 36 SOUTH, RANGE 5 WEST, W.M.

This certificate is issued to confirm a change in PLACE OF USE
approved by an order of the Water Resources Director entered SEPTEMBER

24, 1976 and supersedes certificate 31995, State Record of Water Right
Certificates.

The issuance of this superseding certificate does not confirm the
status of the water right in regard to the provisions of ORS 540.610
pertaining to forfeiture or abandonment.

The right to the use of the water for the above purpose is restricted
to beneficial use on the lands or place of use described. The right
is subject to minimum flows established by the Water Resources
Commission with an effective date prior to this right.

. WITNESS the signature of the Water Resources Director,
affixed this date MARCH 12, 1990.

/-L/ WILLIAM H. YOUNG
Water Resources Director

Recorded in State Record of Water Right Certificates numbered 64187.

T-3466.BE

e
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NOTICE OF COMPLETE APPLICATION ‘V“Tﬁgkitm“ﬂjrhécu
OF WATER TO BENEFICIAL USE
Transfer No. 3466

é/mu /@&a"ﬂ, % hereby certify that
on M &

the lands to which the water right was transferred by an order of the

Water Resources Director dated ,&M 24 /27  approving an
7 7

application for a change in place of use of water from ‘éég_?q
/
L b .

7244 @f‘-

> 4z T
Dat ignatur,

1977 the water has been applied to




'FEFORE THE WATER RESOURCES DIRECTOR OF OREGON
~ Josephine County

IN THE MATTER OF THE APFLICATION

OF WILLIAM H, CULLUM FOR THE , L

AFPROVAL OF A CHANGE IN PIACE OF ORDER APPROVING
USE OF WATER FROM A SERING Lok TRANSFER NO, 3466

On August 24, 1976, Villiem H, Cullum filed en spplication for
transfer of water right in the office of the Vater Resources Director proposing
& change in place of use under an existing right of recoxd to apjmpm-hte 0,01
cu‘bic r{:of. per second of water from a spring with a date of priority of
Agril 10, 1961, at & point of diversion 90 feet South and 250 feet East from
the Northwest corner of NEY 3}, being within the NE} W%, Section 3, Towmship 36
South, Range 5 West, V.M., for domestic use of one family, including & acre
lawn and garden in the SWe W3, Sscuoir By ‘Township 36 Soufir,_ Range 5 Vest, W.M.,
being the right evidenced by the certificate recorded at Page 31995, Volume 24,
 State Recoxd of Wl.tor Right cmﬂoatas.

The spplimt hexein pfroponu to change the place of use to domestic
use of one family, mmuim of lawn and gaxden, in the SE} NB}, Sectien 4,
Township 36 South, Range 5 West, W.M.

Mr, Robert B, Steimer, Watermaster of District No. 14, bas filed a
mmnhMthtmm-dmumumwhw
without injury to existing rights. :

No objection having been filed and it appearing that the proposed
change in place of use may be made without injury to existing rights, the
application should be approved.

NOW, THEREFORE, it hereby is ORDERED that the requested change in
place of use described herein, without loss of priority, is approved.

Spee, Or, V.g.? p.l!(..?f?



It is FURTHER ORDERED that the following provisions shall be
effective when in the judgement of the watermaster it becomes necessary to
install headgates and malmd.ng devices:

Thut the diversion works shall include an in line flow meter,

a weiry, or other suitable device for measuring the water to

which the appliicant is entitled. _

That the type and plans of the measuring device be approved by

the watermaster before the beginning of construction work and

that the weir or measuring device be installed under the general

supervision of said watermaster.

1% is FURTHER ORDERED that aa.id water so transferred shall be applied
to beneﬁoial use on or before Ootnber 1, 1977.

Tt is FURTHER ORDERED that the certificats of water right heretofore
imsued to W. H. Cullum and recorded at Page 31995, Volume 24, State Record of
Vater Right Certificates, is canceled, sud upon proof satisfactory to the
Water Resources Director of completion of the authoﬁzed application of water
to beneficial use, a certificate of water right shall be issued %o Willism H.
Cullu.m conﬂrming the right,

Dated et Salem, Oregon, this 24th day of September, 1976.

/u/ JAMES E. SEXSON
Director



Permit A—4M—5-04 SP*12907-119

STATE OF OREGON
COUNTY OF  JOSEPHINE

CERTIFICATE OF WATER RIGHT

This s to Certify, Thet . 1. curum

of 2260 watson Way, Vista , State of California , has made proof
to the satisfaction of the STATE ENGINEER of Oregon, of a right to the use of the waters of

unnamed spring

atributary of Bast Branch of West Fork of Jones Creek, (Rogue R.) for the purpose of
domestic use of one family, including irrigation of not to exceed % acre lawn

and garden.
under Permit No. 27300 of the State Engineer, and that said right to the use of said waters

has been perfected in accordance with the laws of Oregon; that the priority of the right hereby
confirmed dates from April 10, 1961

that the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually beneficially used for said purposes, and shall not exceed

0.0l cubic foot per second

or its equivalent in case of rotation, measured at the point of diversion from the stream.
The point of diversion is located in the NEZ NW%, Section 3, Ts 36 S¢p Re 5 Wey Wo Mo

The amount of water used for irrigation, together with the amount secured under any other
right existing for the same lands, shall be limited to of one cubic foot per second
per acre,

and shall
conform to such reasonable rotation system as may be ordered by the proper state officer.
A description of the place of use under the right hereby confirmed, and to which such right is
appurtenant, is as follows:

Domestic
Swi i
Section 3

Tl 3'6 SQ’ Rc 5 W., w. H.

The right to the use of the water for the purposes aforesaid is restricted to the lands or place of
use herein described.

WITNESS the signature of the State Engineer, affixed

this date. March 31, 1965

(RIS T, WATTT =N

..................................................................

State Engineer

Recorded in State Record of Water Right Certificates, Volume 2l , page 31995

T34



File No. 3466

APPLICATION FOR EXTENSION OF TIME

To the State Engineer of Oregon:

ol Willhew. H . Coullim ,
of B 3 Box 793 Bonton ,
(Mailing Address) (city)
County of , State of /gr’ )‘{/Jgns.a_f @_‘5

do hereby make application for an extension of time within which to complete
( ) a change in point of diversion
&® a change in place of use
( ) a change in the use theretofore made

under the terms of an order of the State Engineer dated 9-24-76 9

approving water right transfer application No.3466 in the name of

William H. Cullum % which time expires 10-1-77 .

The following has been accomplished toward completion of the
change within the time allowed: ?_g,‘;__.{/?,bz_:_c_/(, g riad el

<7 £&A¥£‘£‘ 200 zfir.,z/ 7 /e ail I;(J?fx.-f o opala el

(If for irrigation, state total number of acres now irrigated under the change)
To fully complete the change, it will be necessary to accomplish
the following: &4&“‘&&& g7  2ppo %:4,{/ %
: / . ” . /

(over)

#If you are mnot the applicant named above, please explain your interest in
this matter.

Ex Yo 10-1-79 Swo 1398



I am unable to complete the change under the terms of the order,

mMMMﬁMﬂmMﬂwmej%ﬂé %é'%@mé;ﬂ&g

being first duly sworn,
depose and say that I have read the above and foregoing application for

extension of time; that I know the contents thereof, and the facts stated

therein are true,

IN WITNESS WHEREOF, I have hereunto set my hand this i day

o OCHT. h
X Y

Subscribed and sworn to before me this ___{ day of <77
1571

G e W 5—%:(./\1.4
puchskt  CownTV . it :
ALKAVSA 3 My commission expires i/~ 20 - ¥0

WHEN COMPLETED AND SIGNED, THIS APPLICATION AND PAYMENT OF THE STATUTORY
FEE OF $ 10.00 SHOULD BE SUBMITTED TO:

WATER RESOURCES DEPARTMENT
T—/3-79 . 1178 cv.@nmélégga sm1§E

’r/o. oo



» 77 3Y6b
REGEIVED
AUGR41976

WATER RESOURCES DEPT
SALEM, OREGON

Application for Transfer of Water Right

Water Resuqrces‘ﬂireclor
To the STATE ENGINEER OF OREGON:

Loel- William He OWLLBI i S
(Name of applicant)
of ...2212 .H.'.....Jone5.Ei}.?;ﬂ}ic:?.@..'..t....g}'fﬁ':{l.?ﬁ....?.@..s.,sCounty of .....Josephine o ;
State of 01'98’01'197526, do hereby make application for change _............ in . place of ...
e ol L A e e b e A e e T e e

~(In point of diversion; place of use; use heretofore made of the water)

1. The source of present water right is .............; SOTARE. ...
(Name of stream)
2. The use to which the water is applied iS ......c.coocovuue..... domestic, inc. 7 Ac, .

(Irrigation; Mining; Power; Manufacturing; etc.)

3. The name of the ditch, canal or pipe lineis ... . NA_ ! SRR ey
4. The point of diversion is located ...29.... ft. 'Eﬁ"g'é'i' and .2590 __ft. (EEW) from the . NW. - e
corner of ... NE '?Im"r';? ............................................................... being Withiﬂ the ... NE’;:WJ}
(Sectlon or subdivision)
S—T—SECtiON .............. Tp. ..36S.. ... R....3%W.__ W.M,in the County of .. JOSephine .
(No. N. or 8.) (No. E. or W.)

5. List the number of acres irrigated in each smallest legal subdivision (40-acre tract) involved in this
transfer. If for any other use, indicate place of use.

NE 1-4 NW 14 SW 1-4 SE 1-4
NE!; | NWi, | SWiy | SEY || NE! |'NWi | SWi4 | SE!Y || NElY | NWi | SWi | SEY || NEY | NWiY, | SWiy | SEY

Twp. Range Sec.

36s | 5w | 3 X Al

NOTE: If you own less than 40-acre tracts, attach a description of your land as it appears in your deed. oSz
(] if‘ff s

(Attach separate sheet if necessary)

6. Are you the legal owner of the above described lands? ..........ves

(I not owner, explain your interest)

........................................................................................................................

9. Was your water right acquired by State Engineer’s Permit? ...........Y¥.€5. ... . If so, give number
(Yes or No)

of permit B - 52 2 O

Form 113—2M—8-63 r ]
€24

Feas Evan 2o~
Few (7

¥35- (a# 247687)



10. Do you hold a water right certificate? ;¥esn, If so, give number of certificate ....31995.............
es or (]

11. Was your water right determined by State Engineer’s order of Determination or Decree of Court?

no If so, give title of proceedings .......ccccoeeerenee.

{Yes or No)

12. Is the water right recorded in your NAMe? ... J 88 . o ieeesrereesi e msies s arreee et essmssemsnssnsmssnsneseesananenss
(If not, give name)
13. I propose to transfer the water right to the following described lands: (Do not answer if your appli-
cation is for change in point of diversion only.)

— —— —=

NE 1-4 NW 1-4 SW 1-4 SE 1-4
Twp. Range Sec.
NE!; | NWig | swig | SEY || NEYy | NWig | sSWiy | SEY || NEY | NWi | SWY | SEY || NEWW | NWiL | SWiY | SEY

368 5W |4 Dony

(Attach separate sheet if necessary)
NOTE: Answer questions 14, 15, 16 and 17, if the application is for change in point of diversion.

14. The proposed point of diversion is located ........... o AR 7. TSR, (SRR ) 1 (Cheee
(N. or 5.) (E, or W.)
eOTReE oL M o peing Withinthe . .. .. ofSechon e
(Smallest legal subdivision) (No. N. or 8.) (No. E. or W.}

N THE COUNEY Of . o iy EHenameof the difch toibe tised a5 . s
Wmmmme===—15. Are you the owner of the land on which the proposed point of diversion is to be located? ....................

16. If not the owner of the land on which the proposed point of diversion is fo be located, give the name
and address of owner and submit evidence of your right-of-way for your proposed ditch, canal, or pipe line.

17. Are there any diversions between yocur present point of diversion and the proposed point of diver-

sion?

NOTE: Answer questions 18 and 19 If application Is for change In use or place of use.

18. Are the lands from which you propose to transfer your water right free of all encumbrances, includ-

ing taxes, mortgages, liens, ete.? __yeS.........

(Answer Yes or No)

19. If not, give below a description of existing encumbrances:

NATURE OF ENCUMBRANCE HELD BY AMOUNT

.............................................................................................................




AFFIDAVIT OF APPLICANT

STATE OF OREGON,

County of Josephine

L e William H, Cullum oo , the applicant herein, being
first duly sworn, depose and say that I have read the above and foregoing appllcatwn for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best

of my knowledge and belief.

In Witness Whereof, I have hereunto set my hand this .2324d__ day of ... August . L1976 .
s
(Name of afplicarft)
Subscribed and sworn to before me this ....23fd day of ... August . 19.76

[Notarial Seal]

é éUHM/)‘-/
NOTARY PUBLIC i‘OR O‘!lEGON S

Remarks ........ T o e P PN O B I B b e s e

....................................................................................................................................................................................................................

THIS APPLICATION MUST BE ACCOMPANIED BY A MAP SHOWING THE LOCATION OF
THE POINT OF DIVERSION, PLACE OF USE AND WORKS UTILIZED UNDER THE PRESENT WATER
RIGHT. THE MAP SHOULD ALSO SHOW THE NEW POINT OF DIVERSION OR PLACE OF USE,
AS THE CASE MAY BE.
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FORH No. 11‘—WARRANTY DEED (7" ntees ns Tenants by Entlrll!') s | STEVENS-NESS LAW. -31 mrgll._d_\_r_m

RECEIVED

AUG2 41976

ER RESOURCES DEPT
SALEM, OREGON

—

61155 oW

KNOW ALL MEN BY THESE PRESENTS That. DON. PAGE._SMITH. and. .IESSIE i
SMITH, hushand and wilfe o e

........................................................................................................................

busband and wife, grantees,
do...... hereby gmnt bargam, seH and convey unto the sald grantees, as tenants by the entirety, their heirs
and assigns, all the following real property, with the tenements, hereditamesnts and appurtenances, situated
in the County of..Josephine and State of Oregon, bounded and described as follows, to-wit:

of Section 3, Township 36 South, Range 5 West of the Willamette
Meridian, Josephine County, Oregon.

PARCEL II: The North half of the Southeast quarter of the
Northeast quarter of Section 4, Township 36 South, Range 5
West of the Willamette Meridian, Josephine County, Oregon.

To Have and fto Hold the above described and granted premises unio the said grantees as fenants
by the entirety, their heirs and assigns forever.
And. the.y, the grantor..g covenant thatthey..are..... lawfullr seized in fes simple of the above

(hh ‘

PARCEL I: Lot 4 and the Southwest quarter of the Northwest quarter

]
| I
H

granted premises free from all incumbrances,....SANE. _ENC. P)ﬁ 2epl..czsements. . and. resevva= i]

N La s - bl ok b o - VeX o s e L e

and that they wn'! and ...... the.lrhe:rs, executors &nd &ds ¢ and forever d =iand
the above granted premises, and every part and {JE.C&* fheres of, againer $he rsariy claime and dsmands of
all persons whomsoever, except as above ncted.

Wifness_....,!;.h.?.?:.{._..Ahand._ASand seal 8 this.....oclfonn.

STATE OF OREGON,

ss. :

County of.......Jo8ephine . On this.... 0o dny oo May...,1961,
before .me, the und’ers:gned a Notary Public in and for aa:d County and State, personally appmod the
within named _...DON_PAGE SMITH and JESSIE C, SMITH, husband and wife, .
..................................................................................................................................................................... who..-ﬁlf.@........
known to me to be the identical individual...8 described in and who executed the within

instrument, and acknowledged to me that.. they executed the same freely and voluntarily.
IN TESTIMONY WHEREOF, I have hereurito set my hand ﬂnd affixed my official

seal the day and year last above written. / s ,/_ _ /7
iy Ay st f- O rileil,
Life Akt Al . .

Notary Public for Oregon.

l
|
i
il
i
i

-
E
I
|

|
1
{1
i

My Commission expires...QCt. 27, 19 64 |
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