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Alison K. Toivola
Partner

(541) 318-9836
alison.toivola@bbklaw.com

Best Best & Krieger LLP | 360 SW Bond Street, Suite 400, Bend, Oregon  97702 
Phone: (541) 382-3011 | Fax: (541) 388-5410 | bbklaw.com 

August 7, 2025 

VIA E-MAIL ONLY:  
JEREMY.T.GIFFIN@WATER.OREGON.GOV 
ADAM.M.FREDERICK@WATER.OREGON.GOV 
SARAH.A.HENDERSON@WATER.OREGON.GOV 

Jeremy Giffin 
Watermaster - District 11 
Oregon Water Resources Department 
231 SW Scalehouse Loop, Suite 103 
Bend, OR 97702 

Sarah A. Henderson 
Adam M. Frederick 
Oregon Water Resources Department 
725 Summer Street NE, Suite A  
Salem, OR 97301 

Re: Transfer Application T-14183 

Dear Mr. Giffin, Ms. Henderson, and Mr. Frederick : 

We represent the Confederated Tribes of the Warm Springs Reservation of Oregon (“Tribe”). The 
Oregon Water Resources Department (“Department”) has provided the Tribe with certain information 
concerning Transfer Application T-14183, which is further identified in Appendix A hereto 
(“Application”). 

The Tribe has reviewed the Application. The Tribe is relying in good faith upon the information 
provided by Department. Based on that information, the Tribe does not object to the Department processing 
the Application in accordance with applicable law, and the Department’s customary practice. The Tribe 
expressly reserves, and does not waive, all rights, claims, and defenses that it may possess in connection 
with the Application, including, but not limited to, whether the Application violates the Treaty of June 25, 
1855, with the Tribes of Middle Oregon, 12 Stat. 963, or the Confederated Tribes of the Warm Springs 
Reservation Water Rights Settlement Agreement, dated November 17, 1997, as amended. 

Please let us know if you have any questions. 

 Sincerely, 
 

Alison K. Toivola 
for BEST BEST & KRIEGER LLP 
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Marika E. Sitz 
Marika.Sitz@jordanramis.com 
Direct Dial: 541-797-2078 
 
360 SW Bond St., Ste. 510 
Bend, OR 97702 
T (541) 550-7900 
F (503) 598-7373 

July 3, 2025 

VIA EMAIL ONLY 
 
Alison Toivola and Josh Newton 
Best Best & Krieger LLP 
360 SW Bond St #400 
Bend, OR 97701 
E-Mail: alison.toivola@bbklaw.com  
            josh.newton@bbklaw.com  

 

Re: Deschutes Valley Water District’s Opal Springs Surface Water to Groundwater 
Permit Amendment Application 
Our File No. 48915-82537 

 
Alison and Josh: 

Thank you again for meeting with us last December to discuss the Confederated Tribes of Warm 
Springs’ review of transfer applications in the Deschutes Basin (the “Basin”). It was helpful to 
understand the transfer risk categories that your client has developed and to discuss the status of the 
review process. As you may recall, during the meeting we discussed Deschutes Valley Water 
District’s (the “District”) permit amendment application—Application T-14183. The application 
proposes to change Permit S-36515’s authorized point of diversion (“POD”) at Opal Springs to four 
new points of appropriation (“POA”)1 at four wells that are or will be hydraulically connected to Opal 
Springs.   

During our December 10th conversation, we discussed potential options to assist your client with its 
review of Application T-14183. We determined that the District would prepare supplemental 
information beyond the information contained in Application T-14183 to assist in that review and to 
demonstrate that a high-risk designation is not appropriate for this specific permit amendment. The 
purpose of this letter is to provide essential background information that may not be clear or may not 
be contained in Application T-14183.  

 

 
1 In Oregon, the terms “POA” and “POD” are sometimes used interchangeably to refer to the location 
where water is withdrawn from a source to be put to beneficial use. However, in this letter, we use the 
term “POD” to refer to a surface water point of diversion and the term “POA” to refer to a groundwater 
point of appropriation.   
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A. District Background 

The District provides domestic water for more than 13,000 people across 130 square miles in 
Jefferson County. In addition to delivering water to individual households in the Culver and Metolius 
communities, the District delivers water to the City of Madras, its wholesale customer. Opal Springs, 
the surface water source at issue in Application T-14183, is fed by the Deschutes aquifer and is the 
sole source of the District’s domestic water supply.  

The District submitted Application T-14183 for two reasons. First, using groundwater POAs instead of 
the existing surface water POD and spring box will reduce the risk of contamination for the drinking 
water that the District delivers to its patrons. Second, due to the artesian pressure at the site of the 
proposed POAs, the District will be able to reduce its energy use and pumping costs to improve 
economic and environmental outcomes for the District and surrounding communities. Further, as we 
discuss in Section C below, implementing the proposed changes in Application T-14183 will also have 
a beneficial impact on Crooked River flows.  

B. POD to POA Changes in Oregon  

Application T-14183 is requesting a unique type of water right change. If approved, the District would 
cease withdrawing water from the designated surface water POD authorized under Permit S-36515 
and instead withdraw an equivalent rate and amount of water from four new well POAs.2  

As a preliminary matter, the District has the legal right to divert 11.92 cfs from Opal Springs under 
Permit S-36515. See Order in the Matter of Partial Perfection of Water Right Permit S-36515 at 
Oregon Water Resources Department (“OWRD”) Volume 74, Page 218; Final Order Approving 
Management and Conservation Plan, OWRD Special Order Volume 131, 758. Permit S-36515 was 
approved by OWRD in 1971 following the required review and public notice process. Regardless of 
whether Application T-14183 is approved or denied, the District will retain the right to divert 11.92 cfs. 
The proposed permit amendment will only modify the location and means of appropriating the 11.92 
cfs.  

Pursuant to ORS 537.211(4)(h) and in accordance with Opal Springs’ location in the Deschutes Basin 
Ground Water Study Area, OWRD is required to evaluate Application T-14183 with the standards set 
forth in ORS 540.531(3) and OAR 690-380-2130(3). Under these standards, a water right permit 
holder may change a POD to a new POA, but the POA must appropriate groundwater from an aquifer 
that is hydraulically connected to the surface water source authorized on the original permit, and 

 
2 The administrative process at issue here has been referred to in shorthand as a “transfer.” However, 
it is technically a permit amendment process because Permit S-36515 is not a “water use subject to 
transfer” under ORS 540.505(4). Nevertheless, the statutes and rules that apply to surface water POD 
to groundwater POA transfers apply to the surface water POD to groundwater POA permit 
amendment process at issue here under ORS 537.211(4)(h).  
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withdrawal of water at the new POA(s) must affect the hydraulically connected surface water source. 
ORS 540.531(3)(a); ORS 540.531(3)(c). See also OAR 690-380-2130(3)(c).   

Among the required criteria set forth in statute and rule for such a POD to POA change, two are worth 
highlighting here:  

1. Under ORS 540.531(3)(b), the proposed POD change may not result in enlargement of the 
original water right. See also OAR 690-380-2130(3)(a); OAR 690-380-5000(1)(c); OAR 690-
380-0100(2).  

2. OWRD may not require that water use at the new POA(s) affect the surface water source 
similarly to the water use at the original POD. ORS 540.531(c); OAR 690-380-2130(3)(d). The 
second point identified here is critical, because it means that a permit holder may make a 
change that actually reduces the immediate impact to the surface water source despite 
underlying hydraulic connectivity with the aquifer at issue.  

With regard to the first point above, the prohibition against enlargement is one of two bedrock 
principles for all permit amendments and transfers in Oregon.3 Any permit amendment application or 
transfer application that would cause “expansion of a water right” will violate the prohibition against 
enlargement will not be approved. See OAR 690-380-0100(2). The applicable administrative rule 
provides various examples of “enlargement,” including any change that would result in a water right 
holder using a greater rate or duty (volume) of water per acre than authorized under the original water 
right or any change that would allow diversion of more water at the new POA or POD than is legally 
authorized under the original water right. OAR 690-380-0100(2)(a); OAR 690-380-0100(2)(d). Put 
simply, once a water right permit is issued in Oregon, the amount of water authorized under that 
permit (or its subsequent certificate) can never be increased, even by an administrative change.  

In accordance with this principle, Application T-14183 is not proposing to increase the rate or amount 
of water appropriated under Permit S-36515. Rather, the total authorized rate will be divided between 
four proposed POAs so that the District never appropriates a cumulative total of more than 11.92 cfs 
from all wells combined. The District completed a similar water right transfer process in 2009, and the 
subsequent Certificate 97088 issued by OWRD is a good example of how OWRD specifically 
allocated the cumulative maximum rate among three wells.  

Although it is critical to understand what Application T-14183 is and is not proposing to do, we believe 
that the most important information for your client’s review is the information regarding potential 

 
3 The second bedrock principle is the prohibition on injury to other water rights that would result from a 
transfer, as “injury” is defined in the Oregon Water Code and the Oregon Administrative Rules. 
Application T-14183 does not violate the standard definition of injury, but we understand that the 
Confederated Tribes of Warm Springs are working to develop a more expansive definition of injury to 
implement in the review. In Section C below, we explain the benefits Application T-14183 will have for 
Crooked River flows to align with the Confederated Tribes of Warm Springs’ broader view of injury.  

https://apps.wrd.state.or.us/apps/wr/wrinfo/wr_details.aspx?snp_id=222767
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beneficial impacts to the Crooked River that will result from changing a surface water POD to a set of 
groundwater POAs.   

C. Application T-14183 Context and Anticipated Benefits 

Per our discussion, we understand that surface-to-groundwater transfers fall into a “high-risk” 
category, as do transfers that “raise the potential for measurable impact to flows of Crooked River.” 
We also understand that the Confederated Tribes of Warm Springs are taking a measured approach 
to develop a broader definition of injury and are striving to ensure that water right transfers do not 
violate this definition. As discussed in this section, while Application T-14183 may fall into the high-risk 
buckets based on high-level attributes of the application, the site-specific nature of Application T-
14183 coupled with the likely benefits to Crooked River flows if the application is approved support re-
classification of Application T-14183 to the low-risk transfer category.  

As noted in Section B above, a POD to POA change process is unique among other types of water 
right changes that are authorized under Oregon law. Further, the nature of water use and the unique 
hydrology and geography at the District’s Opal Springs facilities, shown in Attachment A, 
distinguishes Application T-14183 from other permit amendments and transfers in the Basin. The 
District’s development of Opal Springs and use of artesian wells that are supplied from the same 
aquifer that supplies Opal Springs—all concentrated in relatively small area—is unusual among other 
districts and water users in the Basin. It is highly unlikely that any other water user in the Basin will be 
able to use Application T-14183 as a blueprint for future surface water to groundwater transfers.  

Application T-14183 demonstrates the necessary hydraulic connectivity between the proposed POD 
and the proposed POAs that is required under statute. However, it does not contain any detailed 
information regarding the specific expected impact to the Crooked River as a result of the permit 
amendment. Given your client’s interest in a wholistic understanding beyond what OWRD’s review 
process may provide, we have worked with the District’s water resources consultant, GSI Water 
Solutions, to assess impacts to the Crooked River at a more granular level.  

As discussed above, the District is not proposing to take any additional water from the resource than it 
is currently authorized to withdraw under Permit S-36515. Further, the current POD for Permit S-
36515 is located in close proximity to the proposed POAs, as shown in Attachment B. In the worst 
case scenario, the impact of a POD to POA change at this location will be identical to the current 
impact of the District’s water withdrawal at the POD to the Crooked River (which will continue even if 
Application T-14183 is not approved). However, our review has shown that the impact may actually be 
reduced.  

Under Application T-14183, the District will cease taking water that would otherwise flow directly into 
the Crooked River. Instead, it will take hydraulically connected water from a groundwater source, 
reducing the immediate impact on Crooked River flows and instead facilitating a more attenuated, 
gradual impact to river flows at a location downstream from the Crooked River’s confluence with the 
Deschutes River, beneath Lake Billy Chinook above Pelton Dam. Ken Lite, former OWRD 
hydrogeologist for the Basin, evaluated information from previous well logs, previous research, and 
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well tests at the Opal Springs site. The graphic included as Attachment C shows the multiple basalt 
flows that make up the Deschutes aquifer, and includes one of the proposed POAs, JEFF 50263, for 
reference. As shown in the graphic, while the Deschutes aquifer is continuously saturated, the existing 
artesian wells—including those proposed as the new POAs under Application T-14183—are 
developing flow zones in the aquifer (the Pelton Basalts stratigraphic unit) that discharge below the 
surface of Lake Billy Chinook, downstream from Opal Springs. The impact to the groundwater system 
from using water from the wells is overwhelmingly horizontal, following the gradient of the basalt flow.4 
As such, if the District begins to take water out of the four groundwater wells identified in Application 
T-14183 instead of through its existing surface water POD on Opal Springs, the flow of the Crooked 
River from Opal Springs to Lake Billy Chinook just above Pelton Dam will likely be positively 
impacted. 

Application T-14183 presents a site-specific set of circumstances that are unlikely to be repeated 
elsewhere in the Basin and are highly likely to benefit flows in the Crooked River from Opal Springs to 
Lake Billy Chinook. For these reasons, Application T-14183 should be moved to the “low-risk” 
category identified by the Confederated Tribes of Warm Springs.  

D. Conclusion  

If Application T-14183 is approved, it will have a significant benefit for the District and for Crooked 
River flows. As discussed above, the District will continue to divert 11.92 cfs from Opal Springs or 
from the aquifer that is hydraulically connected to Opal Springs to provide domestic water service to 
its patrons. Under the approach proposed in Application T-14183, the Crooked River stands to gain a 
notable benefit while the District improves outcomes for its patrons.  

Once you have had the chance to review this letter, we are happy to schedule a meeting to discuss 
any questions and identify the next steps for the District’s application. In the meantime, please do not 
hesitate to reach out to me with any questions.  

Sincerely, 
 
JORDAN RAMIS PC 

 
Marika E. Sitz 
Admitted in Oregon and Washington 
 

 
4 See Table 3, Page 22 in Gannett, M.W., K.E. Lite, Jr., J.C. Risley, E.M. Pischel, and J.L. LaMarche. 
2017. Simulation of Groundwater and Surface-Water in the Upper Deschutes Basin, Oregon. U.S. 
Geological Survey Scientific Investigations Report 2017-5097. 
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