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Josh Newton
Partner

(541) 318-9817
josh.newton@bbklaw.com

Best Best & Krieger LLP | 360 SW Bond Street, Suite 400, Bend, Oregon  97702 
Phone: (541) 382-3011 | Fax: (541) 388-5410 | bbklaw.com 

June 7, 2024 

VIA E-MAIL ONLY: GEN@DESCHUTESRIVER.ORG 

Genevieve Hubert 
Senior Program Manager 
Deschutes River Conservancy 
700 NW Hill St., Suite 1 
Bend, OR 97703 

Re: Swalley Irrigation District Leases 

Dear Ms. Hubert: 

We represent the Confederated Tribes of the Warm Springs Reservation of Oregon (“Tribe”).  
Deschutes River Conservancy (“DRC”), on behalf of Swalley Irrigation District, has provided the Tribe 
with certain information concerning proposed instream leases identified in Appendix A hereto (the 
“Leases”), which Leases propose to lease water for instream purposes. 

The Tribe has reviewed the information about the Leases provided by DRC.  The Tribe is relying 
in good faith upon the information provided by DRC.  Based on that information, the Tribe does not object 
to the Department of Water Resources (“Department”) processing the Leases in accordance with applicable 
law, and the Department’s customary practice.  The Tribe, however, expressly reserves, and does not waive, 
all rights, claims, and defenses that it may possess in connection with the Leases, including, but not limited 
to, whether the Leases violate the Treaty of June 25, 1855, with the Tribes of Middle Oregon, 12 Stat. 963, 
or the Confederated Tribes of the Warm Springs Reservation Water Rights Settlement Agreement, dated 
November 17, 1997, as amended. 

Please let us know if you have any questions. 

 Sincerely, 
 

Josh Newton 
of BEST BEST & KRIEGER LLP 
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 Best Best & Krieger LLP 

JN 

cc: Robert A. Brunoe 
Austin Smith, Jr. 
Brad Houslet 
David Filippi, Esq. 
Alison K. Toivola, Esq. 
Jeremy Giffin, Oregon Water Resources Department 
Ann Reece, Oregon Water Resources Department 
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Swalley Irrigation District Pooled and Quitclaim Lease 2024

Name Acres Term Exp Canal Use TRSQQTL Mailing Address City State Zip Agreement # OWRD # EFU Zoned
Gary, Plagmann (24-05) 7 1 2024 3&15 IR 161228SWSW05200 18851 Baker Rd Bend OR 97702 Y-551
Barbara J. Wulf (24-06) 0.9 1 2024 3&15 IR 171203SWSW00400 63290 Chaparrel Dr Bend OR 97701 N
Suzanne, Lafty  (24-07) 0.7 1 2024 3&15 IR 171204SESE00900 70 SW Century Dr #100, DMB26 Bend OR 97702 N
Suzanne, Lafty 1.52 1 2024 3&15 IR 171204SESE00902 70 SW Century Dr #100, DMB26 Bend OR 97702 N
Suzanne, Lafty 2.1 1 2024 3&15 IR 171204SESE00901 70 SW Century Dr #100, DMB26 Bend OR 97702 N
Bend Park and Rec District (24-08) 24.17 1 2024 3&15 IR 171218SWSE00111 799 SW Columbia St Bend OR 97702 Y-940
Edward K. Elkins (24-09) 1.31 1 2024 3&15 IR 171218NENW00601 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 0.81 1 2024 3&15 IR 171218NWNE00601 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 2.22 1 2024 3&15 IR 171218NENW00105 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 3.04 1 2024 3&15 IR 171218NWNE00105 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 14.95 1 2024 3&15 IR 171207SESW00601 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 5.22 1 2024 3&15 IR 171207SWSE00601 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 1.91 1 2024 3&15 IR 171218NESE00105 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 14.91 1 2024 3&15 IR 171218NESE00110 63613 O.B. Riley Rd Bend OR 97703 Y-540
Edward K. Elkins 1.82 1 2024 3&15 IR 171218SENE00105 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 6.4 1 2024 3&15 IR 171218SENE00110 63613 O.B. Riley Rd Bend OR 97703 Y-540
Edward K. Elkins 1.2 1 2024 3&15 IR 171218NESW00105 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 23.12 1 2024 3&15 IR 171218NWSE00105 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 2.4 1 2024 3&15 IR 171218SENW00105 63613 O.B. Riley Rd Bend OR 97703 Y-541
Edward K. Elkins 20.74 1 2024 3&15 IR 171218SWNE00105 63613 O.B. Riley Rd Bend OR 97703 Quitclaim Deed Y-541
Swalley Irrigation Dist QC (24-10) 1.75 1 2024 3&15 IR 161215SENW00101 64672 Cook Ave, Suite 1 Bend OR 97703 2024-01736 2018-001779 N
Swalley Irrigation Dist QC 0.45 1 2024 3&15 IR 171205SENW01100 64672 Cook Ave, Suite 1 Bend OR 97703 2023-26408 95-03626 (365-01 N
Swalley Irrigation Dist QC 0.7 1 2024 3&15 IR 161227SENE03500 64672 Cook Ave, Suite 1 Bend OR 97703 2020-56532 87-23084 (154-14 N
Swalley Irrigation Dist QC 0.8 1 2024 3&15 IR 161227SENE03501 64672 Cook Ave, Suite 1 Bend OR 97703 2020-56532 87-23084 (154-14 N
Swalley Irrigation Dist QC 0.75 1 2024 3&15 IR 161220NWSE01105 64672 Cook Ave, Suite 1 Bend OR 97703 2023-26407 2015-036510 N
Swalley Irrigation Dist QC 1.22 1 2024 3&15 IR 171207SWSE00105 64672 Cook Ave, Suite 1 Bend OR 97703 2022-38970 2018-29074 N
Swalley Irrigation Dist QC 0.6 1 2024 3&15 IR 171207SESE00105 64672 Cook Ave, Suite 1 Bend OR 97703 2022-38970 2018-29074 N
Swalley Irrigation Dist QC 0.75 1 2024 3&15 IR 161220NESE01300 64672 Cook Ave, Suite 1 Bend OR 97703 2023-26404 2004-40030 N
Swalley Irrigation Dist QC 0.07 1 2024 3&15 IR 171216SESW01200 64672 Cook Ave, Suite 1 Bend OR 97703 2022-41259 2019-33034 N
Swalley Irrigation Dist QC 0.25 1 2024 3&15 IR 171216SWSE01900 64672 Cook Ave, Suite 1 Bend OR 97703 2023-25715 2000-52188 N
Swalley Irrigation Dist QC 0.32 1 2024 3&15 IR 161220SWNE00400 64672 Cook Ave, Suite 1 Bend OR 97703 2023-26403 2019-08853 N
Swalley Irrigation Dist QC 0.22 1 2024 3&15 IR 171217NWSW00703 64672 Cook Ave, Suite 1 Bend OR 97703 2023-25225 2006-27130 N
Swalley Irrigation Dist QC 0.95 1 2024 3&15 IR 161201SESE00700 64672 Cook Ave, Suite 1 Bend OR 97703 2017-14902 2006-74934 N

Many of the Swalley ID Quitclaim (QC) TAXLOTS NOT MATCHING ON DIAL/CANNOT FIND - possibly cancelled for development or tax lot changes
Lease Total 145.27
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Quitclaim and Warranty 
Deed Documents to follow
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This table will calculate flow rate factors and duty for Swalley Irrigation District 

Canal Diversion - Enter 
Total Number of Acres 
to be Leased Instream 
Here                                 145.270
Direct Diversion - Enter 
Total Number of Acres 
to be Leased Instream 
Here                                 0.000
Starting Point - Direct 
Diversion total acres 158.110
Starting Point - Canal 
Diversion total acres 4192.620
Starting Point Full Right Direct Diversion only Canal Diversion only

Starting Point - Rate* Starting Point - Rate Starting Point - Rate
Season 1 32.594 1.086 31.508
Season 2 43.628 1.454 42.174
Season 3 81.907 2.694 79.213
Duty 28574.620 863.375 27,711.25
*Approximate starting point

Information highlighted with purple font is to be entered on to the Instream Lease Application Form

For Primary Water Right - Certificate 74145
For Canal Diversion Only
Rate (CFS) associated with leased rights Rate and duty identified in this section includes the 
for Section 1.5 of the Lease Application Form 43% transmission loss allowed by decree

Full Rate Duty (AF) associated with leased right for 
Season 1* 1.092 Section 1.5 of the Lease Application Form
Season 2* 1.461 Duty AF/Acre* = 6.61
Season 3* 2.745 960.17
* Note - The rates and duty identifed have been proportion to prevent enlargement of the right and to reflect the amount
at which the diversion should be reduced. (for example, S3 = starting canal rate divided by 4441.765 canal acres)

Rates and volumes identified in this section do Volume (AF) leased instream for Section 2.2 
not include the 43% transmission loss of the Lease Application Form
Rate (CFS) leased instream for Section 2.2 of Duty (decree) AF/Acre = 5.46
the Lease Application Form Total = 793.26

Full Rate # of Days in each Season AF/ Season
Season 1 0.998 61 120.75
Season 2 1.336 30 79.50
Season 3 2.475 123 603.82

804.07
Additional Conditions to Prevent Inury for Section 2.2 of the Lease Application Form

# days AF/Season
Season 1* 55 108.87
Season 2 30 79.50
Season 3 123 603.82

Season total = 208 792.19 Does not exceed duty
Water protected instream: April 1 through October 25

* Note - The number of days that water may be protected instream in Season 1 has been reduced op revent enlargement of the right.
The instream rates identified in this section are based upon the face value of the water right minus 43%.

For Direct Diversion Only
Rate (CFS) associated with leased rights Rate and duty identified in this section does not include the 

43% transmission loss
Full Rate Duty (AF) associated with leased right for 

Season 1 0.000 Section 1.5 of the Lease Application Form
Season 2 0.000 Duty (decree) AF/Acre = 5.46
Season 3 0.000 0.00
Rates and volumes identified in this section do Volume (AF) leased instream for Section 2.2 
not include the 43% transmission loss of the Lease Application Form
Rate (CFS) leased instream for Section 2.2 of Duty (decree) AF/Acre = 5.46
the Lease Application Form Max instream volume = 0.00

Full Rate # of Days in each Season AF/ Season if full season
Season 1 0.000 61 0.00
Season 2 0.000 30 0.00
Season 3 0.000 123 0.00

0.00
Additional Conditions to Prevent Inury for Section 2.2 of the Lease Application Form

# days AF/Season
Season 1* 55 0.00
Season 2 30 0.00
Season 3 123 0.00

Season total = 208 0.00 Does not exceed duty
Water protected instream: April 1 through October 25

* Note - The number of days that water may be protected instream in Season 1 has been reduced op revent enlargement of the right.

Instream Leases & Transfers

for Section 1.5 of the Lease Application Form
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Swalley Irrigation District
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North Unit and Swalley Irrigation District
and Crook County Improvement District #1"
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BATCH 1 to BBK

Patron ID Name Lease # Priority Acres Term Exp Canal Taxlot TRSQTL
Property Address                   
>>>>Mailing Address City State Zip

EFU 
Zoned Other

Existing lessors in multi-year leases Current Lease #
Direct 
Diversions

24-01 CLR, Inc / Jerry Curl IL-978 1899 9 5 2025 #13 1612200000202 161220NENW0202 65500 Cline Falls Rd Bend OR 97703 030 Direct Diversion, both sides of River
CLR, Inc / Jerry Curl IL-978 1899 2.9 5 2025 #13 1612200000202 161220NWNW0202 703 NW Stonepine Dr Bend OR 97703 030 Just north of Tumalo
CLR, Inc / Jerry Curl IL-978 1899 6.9 5 2025 #13 1612200000200 161220SWNW0200 65460 Cline Falls Rd Bend OR 97703 030
CLR, Inc / Jerry Curl IL-978 1899 5.4 5 2025 #12 1612200000201 161220NWSW0201 65200 Cline Falls Rd Bend OR 97703 030

24-02a Bend Metro Parks & Rec IL-980 1899 1 5 2025 #1 171232BD04001 171232SENW4100 35 NW Drake Rd Bend OR 97703 990 - Municipal or other exemptBrooks Park (SW corner of Newport, W of River)
24-02b Bend Metro Parks & Rec IL-980 1899 0.25 5 2025 #2 171229DC04501 171229SWSE4501 1555 NW Wall St Bend OR 97703 990 - Municipal or other exemptRiverside Natural Area, strip just N or Pioneer Park
24-02c Bend Metro Parks & Rec IL-980 1899 11 5 2025 #4 17120D002000 171220NWSE2000 62999 OB Riley Rd Bend OR 97703 991 - Municipal or other exemptSawyer Park

36.45 799 SW Columbia St Bend OR 97702 Bend Parks Mailing Address for all Tax Lots

New lessors / lease renewals
Prior Lease # 

Lease Renewal #

Main Canal 
at North 
Canal Dam

24-03 Deborah Farmer IL-1364 1899 1 1 2024 Main 1612320000400 161232NWNE400 64695 Old  Bend Redmond HWY Bend OR 97703 451-Tract
Deborah Farmer IL-1364 1899 3.7 1 2024 Main 1612320000400 161232NENE400 64695 Old  Bend Redmond HWY Bend OR 97703 451-Tract
Deborah Farmer IL-1364 1899 1.8 1 2024 Main 1612320000400 161232SWNE400 64695 Old  Bend Redmond HWY Bend OR 97703 451-Tract
Deborah Farmer IL-1364 1899 1.5 1 2024 Main 1612320000400 161232SENE400 64695 Old  Bend Redmond HWY Bend OR 97703 451-Tract

24-04 Mathew Thomas/Thomas Acquis IL-1367 1899 5.3 1 2024 Main 171216C000500 171216NWSW500 63320 & 63330 N. Hwy 97 Bend OR 97701 IND
Mathew Thomas/Thomas Acquis IL-1367 1899 2.5 1 2024 Main 171216C000500 171216SWSW500 PO Box 5519 97708 IND

15.8

First Lease Batch Additional Information:
CLR, Inc Points of Diversion are right on the River. CLR has a cluster of 3 tax lots that span across the river with a diversion on each side. The diversion would be a pipe and pump if it were active. 

The 3 Bend Parks lots all have Points of Diversion right on the River next to their locations. These diversions which would be pumps and pipes are not used. Bend Parks uses City water to irrigate these parks. 

Bend Parks and CLR, Inc are current in 5-yr leases (2021-2025) that are regularly renewed for 5-year terms

Deborah Farm and Matt Thomas renew leases when necessary to maintain the 5-yr beneficial use record

BATCH 2 to BBK                                                      Any leases received after 4/10/2024 will be added to the section below and sent to BBK for separate review. Leases 5/30/2024
To be submitted as 1 pooled lease

Patron ID Name Lease # Priority Acres Term Exp Canal Taxlot TRSQTL
Property Address                   
>>>>Mailing Address City State Zip EFU ZonedOther

24-05 Gary Plagmann IL-1350 1899 7 1 2024 3&15 161228C005200 161228SWSW05200 64847 Old Bend Redmond Hwy Bend OR 97703 Y-551
(previous lease #) 18851 Baker Rd Bend OR 97702 N/A

24-06 Barbara J. Wulf 1899 0.9 1 2024 3&15 1712030000400 171203SWSW00400 64040 HWY 97 Bend OR 97701 401-Tract
63290 Chaparrel Dr Bend OR 97701 N/A

24-07 Suzanne Lafty, Cramer Farms IL-1766 1899 0.7 1 2024 3&15 1712040000900 171204SESE00900 64025 N Hwy 97 Bend OR 97701 401-Tract
Suzanne Lafty, Cramer Farms IL-1766 1899 2.1 1 2024 3&15 1712040000901 171204SESE00901 20750 Suzanne Ln Bend OR 97703 401-Tract
Suzanne Lafty, Cramer Farms IL-1766 1899 1.52 1 2024 3&15 1712040000902 171204SESE00902 64045 N Hwy 97 Bend OR 97701 409-Tract

(previous lease #) 70 SW Century Dr #100, DMB226Bend OR 97702 N/A
24-08 Bend Park and Recreation District IL-1766 1899 24.17 1 2024 3&15 1712180000111 171218SWSE00111 63599 OB Riley Rd Bend OR 97703 940-Muni-Exempt

(previous lease #) 799 SW Columbia St Bend OR 97702 N/A
24-09 Edward K. Elkins IL-1766 1899 1.31 1 2024 3&15 1712070000601 171218NENW00601 63685 O.B. Riley Rd Bend OR 97703 541-Farm

Edward K. Elkins IL-1766 1899 0.81 1 2024 3&15 1712070000601 171218NWNE00601 63685 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1766 1899 2.22 1 2024 3&15 1712180000105 171218NENW00105 63455 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1766 1899 3.04 1 2024 3&15 1712180000105 171218NWNE00105 63455 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1793 1899 14.95 1 2024 3&15 1712070000601 171207SESW00601 63685 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1793 1899 5.22 1 2024 3&15 1712070000601 171207SWSE00601 63685 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1853 1899 1.91 1 2024 3&15 1712180000105 171218NESE00105 63455 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1853 1899 14.91 1 2024 3&15 1712180000110 171218NESE00110 63613 O.B. Riley Rd Bend OR 97703 540-Farm
Edward K. Elkins IL-1766 1899 1.82 1 2024 3&15 1712180000105 171218SENE00105 63455 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1766 1899 6.4 1 2024 3&15 1712180000110 171218SENE00110 63613 O.B. Riley Rd Bend OR 97703 540-Farm
Edward K. Elkins IL-1766 1899 1.2 1 2024 3&15 1712180000105 171218NESW00105 63455 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1901 1899 23.12 1 2024 3&15 1712180000105 171218NWSE00105 63455 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1766 1899 2.4 1 2024 3&15 1712180000105 171218SENW00105 63455 O.B. Riley Rd Bend OR 97703 541-Farm
Edward K. Elkins IL-1853 1899 20.74 1 2024 3&15 1712180000105 171218SWNE00105 63455 O.B. Riley Rd Bend OR 97703 541-Farm

(previous lease #'s) 63613 O.B. Riley Rd mailingBend OR 97703 N/A
24-10 Swalley Irrigation District QC 1899 1.75 1 2024 3&15 161215SENW00101 64672 Cook Ave, Suite 1 Bend OR 97703 N

Swalley Irrigation District QC 1899 0.45 1 2024 3&15 171205SENW01100 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC 1899 0.7 1 2024 3&15 161227SENE03500 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC 1899 0.8 1 2024 3&15 161227SENE03501 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC 1899 0.75 1 2024 3&15 161220NWSE01105 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC IL-1766 1899 1.22 1 2024 3&15 171207SWSE00105 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC IL-1766 1899 0.6 1 2024 3&15 171207SESE00105 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC (prev. lease #'s) 1899 0.75 1 2024 3&15 161220NESE01300 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC 1899 0.07 1 2024 3&15 171216SESW01200 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC 1899 0.25 1 2024 3&15 171216SWSE01900 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC 1899 0.32 1 2024 3&15 161220SWNE00400 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC 1899 0.22 1 2024 3&15 171217NWSW00703 64672 Cook Ave, Suite 1 Bend OR 97703 N
Swalley Irrigation District QC 1899 0.95 1 2024 3&15 161201SESE00700 64672 Cook Ave, Suite 1 Bend OR 97703 N

Many of the Swalley ID Quitclaim (QC) TAXLOTS NOT MATCHING ON DIAL/CANNOT FIND - possibly cancelled for development or tax lot changes
No individual mailing addresses for the quitclaim water - all are Swalley's mailing address.

*Diversions listed as 3&15 in the Batch 2 list were diverted at the main canal #3 in Bend. 
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