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Re: 2025 Water Rights Transfer Applications in the Deschutes Basin
Dear Mr. Giffin, Ms. Reece, and Ms. Henderson:

We represent the Confederated Tribes of the Warm Springs Reservation of Oregon (“Tribe™). We
write to provide the Department of Water Resources (“Department™) with an update on the process for
administering water rights transfer applications for the 2025 calendar year.

As you know, the Tribe, the State of Oregon, and the United States are all parties to the
Confederated Tribes of the Warm Springs Reservation Water Rights Settlement Agreement, dated
November 17, 1997, as amended (“Settlement Agreement”). The Settlement Agreement requires the three
sovereign parties “to meet and describe in the memorandum of understanding the process for determining
injury to the Tribal Reserved Water Right.” Agmt. at Art. IX, § A. The ability to determine such an injury
is a prerequisite to administering water rights transfers' in the Deschutes Basin, as “[n]o transfer of a State
water right in the Deschutes Basin shall be made unless the State finds that no injury to the Tribal Reserved
Water Right shall result.” Agmt. at Art. V, § (B) (emphasis added). The Tribe emphasizes that the
contractual obligation to make a finding of no injury resides with the State, not the Tribe.

The parties to the Settlement Agreement have not yet developed the process for determining injury
to the Tribal Reserved Water Right. In the absence of the injury determination process required by the
Settlement Agreement, the Tribe reviewed numerous water rights transfer applications in 2024. During this
process, the Tribe expended substantial resources to review certain information concerning water rights
transfer applications in the Deschutes Basin. In particular, the Tribe has received and reviewed hundreds of

: A “‘Transfer’ means any change in the nature of use, place of use, or point of diversion of a water right.”

Agmt. at Art. III, § 25.
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applications from various irrigation districts, including the Central Oregon Irrigation District (“COID”);
the Deschutes River Conservancy (“DRC?); the Department of Water Resources (“Department™); and
numerous other applicants and entities.

The Tribe’s review of the 2024 applications was both time- and resource-intensive. It was also
informative. The Tribe has considered the information learned, and has now identified certain categories of
applications that present, respectively, a low-risk, medium-risk, and high-risk of injury to Tribal Reserved
Water Rights as defined in the Settlement Agreement. Certain factors have been identified as presenting a
low risk of injury to the Tribal Reserved Water Right. The Tribe believes that those factors indicating a low
risk of injury to the Tribal Reserved Water Right can be used in the upcoming 2025 calendar year to
simplify, and expedite, the process for administering said applications.

The Tribe has identified the applicable low-risk factors and believes that those factors are
adequately represented in the “CTWS Low-Risk Transfer Checklist Requirements™ document attached
hereto as Exhibit A. In close coordination with COID, the Tribe has approved the attached checklist for
use in the upcoming 2025 calendar year as a way to facilitate and expedite the processing of water rights
transfer applications within the Deschutes Basin. The Tribe agrees that all transfer applications that fully
satisfy this checklist may be processed by the Department without prior Tribal review. Accordingly, the
Tribe does not object to the Department processing any applications that are submitted to the Department
with a completed and signed checklist. The Department should process such applications in accordance
with applicable law, and the Department’s customary practice.

The Tribe expressly reserves, and does not waive, all rights, claims, and defenses that it may possess
in connection with such applications, including, but not limited to, whether such applications violate the
Treaty of June 25, 1855, with the Tribes of Middle Oregon, 12 Stat. 963 (1855 Treaty™), or the Settlement
Agreement. To be clear, this letter, and the use of the enclosed checklist, does not remove or absolve the
State of Oregon from fulfilling its obligations under the 1855 Treaty and the Settlement Agreement. It is
the Tribe’s position that the Settlement Agreement requires that the Department affirmatively confirm that
each and every water rights transfer application will not injure the Tribal Reserved Water Right or any
undetermined vested water right claimed by the Tribe or the United States acting as trustee for the Tribe,
including, but not limited to, instream flows necessary to maintain harvestable populations of treaty-
protected fish in the Deschutes Basin. The checklist is not a replacement for that affirmative obligation and
finding.

We would be happy to meet with the Department to discuss the checklist and proposed process
moving forward.

Please let us know if you have any questions.

Sincerely,
A oll
Alison K. Toivola
of BEST BEST & KRIEGER LLP

Received by OWRD
APR 14 2025
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cc: Robert A. Brunoe

Austin Smith, Jr.
Brad Houslet
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David Filippi, Esq.

Jessi Talbott
Mikaela Watson

12805.12126\42957587.2

Received by OWRD
APR 14 2025
Salem, OR

Best Best & Krieger LLP



| INSTRUCTIONS:

| This checklistis intended to facilitate the Department of Water Resources’ (“Department”) processing of water rights transfer applications within the

| Deschutes Basin for the 2025 calendar year. The Confederated Tribes of the Warm Springs Reservation of Oregon (“Tribe”) has reviewed this checklist.

The Tribe does not object to the Department’s processing of any water rights transfer applications that meets a “Yes” of all applicable checklist items,

' and therefore satisfies the “Meets Requirements” category at the top of this checklist. When the checklist is so satisfied, the Department may process

| the application in accordance with applicable law, and the Department’s customary practice.

| Water rights transfer applications that meet all of the checklist criteria appear to present a low risk of injury to the Tribal Reserved Water Right as defined

in the Confederated Tribes of the Warm Springs Reservation Water Rights Settlement Agreement, dated November 17, 1997, as amended. The Tribe does
notwaive its right to dispute or challenge any transfer application, whether or not they satisfy this checklist, on the basis that the transfer injures the
Tribal Reserved Water Right or other federally-reserved water right held by the Tribe. The Tribe expressly reserves, and does not waive, all rights, claims,
and defenses that it may possess in connection with the application, including, but not limited to, whether the application violates the Treaty of June 25,

| 1855, with the Tribes of Middle Oregon, 12 Stat. 963, or the Confederated Tribes of the Warm Springs Reservation Water Rights Settlement Agreement,
. dated November 17, 1997, as amended.

. The Tribe further reserves the right to conduct additional analysis on any transfer that is submitted to the Department with a completed checklist. The

Tribe reserves the right to consider, among other things, the risk of localized impacts, cumulative impacts, water quality, return flows, groundwater

. recharge, Habitat Conservation Plan flow augmentation agreements, water bank transactions, and additional analyses received from the Tribe’s staff,

Department, applicant, or third party.

A “temporary instream lease” is any instream lease lasting five (5) years or less.

' This checklist applies to surface water transfers only. This checklist does not apply to groundwater transfers. ReCeived by OWRD

X" If you have any questions about this checklist, please contact: APR 14 2025

| margaret@tumalo.org

Margaret Towfiq on behalf of Tumalo Irrigation District, or Gen Hubert with Deschutes River Conservancy - via e-mail at:

Salem, OR

| gen@deschutesriver.org

| Alison K. Toivola or Josh Newton of Best Best & Krieger, LLP, on behalf of the Tribe, via e-mail at:
| Alison.Toivola@bbklaw.com

Josh.Newton@bbklaw.com
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CTWS Low-Risk Transfer Checklist Requirements

Patron Name/Applicant Name : Tumalo Irrigation District Meets Requirements:
Transfer Type: 1-yr instream lease Does Not Meet Requirements: |:|
Transfer #: TID pooled 2025-01

Review Date:

Checklist Completed By: G. Hubert

Water Right Transfer - Check Applicable Transfer Type

Own Lands Transfer []
Water Right Sale D
T YES | NO |Comments:
Transfer Within Same District Boundary L] L]
On/Off Lands Balance [] ]
On/Off Lands Within Five (5) Miles ] ]
No Increase in Diversion Amount D I:I
No Change in Type of use I_—_| |:|
No Change in Point of Diversion or Appropriation |:| |:|
On/Off Lands Served by Same Canal [] [[] [identify Canal:
NOT a Multi-Step Transfer [] []
NOT a Mitigation Credit [] []
Temporary Instream Lease YES | NO Comments:
Decrease in Diversion - Increased River Flows E]
Transfer of Surface Water ONLY E]
No Potential for Measurable Impact to Crooked River |:]
No Potential for Measurable Impact to Whychus Creek [:]
No Potential for Measurable Impact to Deschutes River D

Summary of Transfer:

This is the submittal of a 1-year pooled instream lease for Tumalo Irrigation District (TID). The lease
will run April through October 2025 only. Water is protected instream from the TID main diversion on
Tumalo Creek through to the mouth of the Deschutes River. There is NO mitigation associated with
this instream lease.
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