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Water Resources Department
North Mall Office Building

725 Summer St NE, Suite A

Salem, OR 97301

Phone 503 986-0900

Fax 503 986-0904
www.oregon.gov/owrd

August 27, 2024

KA BERGER FARMS INC.
ATTENTION: REBECCA BERGER
PO BOX 1359

HILLSBORO OR 97123

RE:  Refund for Reimbursement Authority Contract R12937-23; Application T-13448
Dear Applicant/Agent,

Thank you for using the Certificate Reimbursement Authority Program to expedite the processing of your
" client’s Claim of Beneficial Use. The Department completed its processing of the claim for less than the
estimated amount. Consequently, we are refunding the difference to you. A check will be mailed separately to
you. )

I hope you were pleased with the Certificate Reimbursement Authority Program and would consider using it -
again if the need arises. If you have any questions about this refund, please send an email to
Ketry.L.Kavanagh(@water.oregon.gov or call me at (503) 979-3208.

Sincerely, :
?{ %A@-—;’uaz"\fv@’M

Kerry Kavanagh
Reimbursement Authority, Certificates
Water Right Service Division

ce: File T-13448









STATE OF OREGON
COUNTY OF YAMHILL
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
K. A. BERGER FARMS INC.
ATTN: REBECCA BERGER
PO BOX 1359
HILLSBORO OR 97123

confirms the right to use the waters of DEER CREEK, a tributary of SOUTH YAMHILL RIVER for IRRIGATION of
106.23 ACRES.

This right was perfected under Permit S-20147. The date of priority is MARCH 19, 1951. The amount of water to which
such right is entitled and hereby confirmed, for the purposes aforesaid, is limited to an amount actually beneficially used for
said purposes, and shall not exceed 0.27 CUBIC FOOT PER SECOND (cfs), or its equivalent in case of rotation, measured at
the point of diversion: from the stream.

The points of diversion are located as follows:

Twp | Rog | Mer | Sec Q-Q GLot | DLC Measured Distances .
58 5W | WM | 22 | SESW 51 | POD 4 (ORIGINAL) - 110 FEET NORTH AND 1930 FEET
' EAST FROM SW CORNER, SECTION 22

58 SW | WM | 22 | SENE 3 POD 5 (ORIGINAL) - 1940 FEET SOUTH AND 960 FEET
WEST FROM NE CORNER, SECTION 22

58 SW | WM | 27 | NWNW POD 3 (ORIGINAL) - 260 FEET SOUTH AND 8%0 FEET
EAST FROM NW CORNER, SECTION 27

58 SW | WM | 28 [SENE POD 2 (ADDITIONAL) - 1690 FEET SOUTH AND 1420
FEET WEST FROM NE CORNER, SECTION 28

The amount of water used for irrigation, together with the amount secured under any other right exfsting for the same lands,
shall be limited to a diversion of ONE-EIGHTIETH of one cubic foot per second per acre, or its equivatent for each acre
irrigated and shall be further limited to a diversion of not to exceed 2.5 acre feet per acre for each acre irrigated during the
irrigation season of each year, and shall be still further limited to a diversion of not to exceed 0.27 ofs, and shall conform to
such reasonable rotation system as may be ordered by the proper state officer.

A description of the place of use under the right herby confirmed, and to which this right is appurtenant, is as follows:
Twp | Rng | Mer [ Sec Q-0 Acres

58 | SW | WM | 27 |SWNW | 19.60
58 [ 5W WM | 27 |NWSW | 2890
58 | 5W WM | 28 |SENE 29.50
58 | 5W ;WM | 28 | NESE 28.23

r

NOTICE OF RIGHT TO PETITION FOR RECONSIDERATION OR JUDICIAI: REVIEW
This is an order in other than a contested case. This order is subject to judicial review under ORS 183.482. Any petition for
judicial review must be filed within the 60-day time period specified by ORS 183.482. Pursuant to ORS 183.482, ORS
536,075 and OAR 137-003-0675, you may petition for judicial review and petition the Director for reconsideration of this
order. A petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.

T-13448-cf-22691.ra kik Page 1 of 2 Certificate 97361




Water use measurement conditions:

A The water user shall maintain the totalizing flow meter or other suitable measuring device as approved by the
Director in good working order at each point of diversion.

B. The water user shall allow the Watermaster access to the meters or measuring devices; provided however, where the
meters or measuring devices are located within a private structure, the Watermaster shall request access upon
reasonable notice.

The water user shall maintain and operate the fish screen at the additional point of diversion (POD 2) consistent with the
Oregon Department of Fish and Wildlife’s (ODFW) operational and maintenance standards,

The quantity of water diverted at the additional point of diversion (POD 2), together with that diverted at the original points
of diversion (POD 1, POD 3, POD 4, POD 5, AND POD 6), shall not exceed the quantity of water lawfully available at the
original points of diversion (POD 1, POD 3, POD 4, POD 5, AND POD 6). The locations of POD | and POD 6 are described
as follows:

Twp | Rng | Mer | Sec Q-Q DLC Measured Distances

58 SW | WM 23 | SWNW 49 | POD 6 (ORIGINAL) - 2180 FEET SOUTH AND 270 FEET
EAST FROM NW CORNER, SECTION 23

58 5W | WMt 28 | NWSE POD 1 (ORIGINAL) - 1990 FEET NORTH AND 1810 FEET
WEST FROM SE CORNER, SECTION 28

The right to use water for the purposes aforesaid is restricted to the lands or place of use herein described.

This certificate is issued to confirm a change in ADDITIONAL POINT OF DIVERSION approved by an order of the Water
Resources Director entered FEBRUARY 4, 2021, at Special Order Volume 118, Page 503, approving Transfer Application
T-13448, and together with Certificate 95227, supersedes Certificate 22691, State Record of Water Right Certificates.

Issued SEP 2 2 2023

gl

Dw1g tFrench

Water Right Services Division Administrator, for
Douglas E. Woodcock, Acting Director

Oregon Water Resources Department
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T-13448:

| Pump Capaclty Calculatmn Sheet App T «-13448
|using Depar‘tment dESigﬂEd formula gaddi POD -> POD 6

) (hp)(eﬁ'mency] !/ (lift + pSi head} = {:apac;ty in cfs
|Efficiency: - ;

|Centrifugal = .61

Turbine = 7.04

Data Entry (fill in underlined blanks) |

| HP = 50
Efficiency = 6.61
Lift = 15.

P&l = 80

|Results Calculated

(hp)(efficiency) = 3305
|Head based on psi= | 203.2
Total dynamic head = = 218.2
| (head + ity ?

{Pump Capécity = 1.51 éfeet per second



Application # Permit #

RA# R12937.
KA Berger Farms Inc. 23

Transfer # T-
13448

Reimbursement Authority Process

Itemnized FINAL Sheet
for
Certificates
New Est. Multiplie | Total Est Hourly  |New Est.
Time (hr) r Heours |Individual Rate Cost Date/Act. Time
L. Review Claim of Beneficial Use report & map 2.00 31% 2.62|Kerry $74.44| $ 195,03
2. Conflict Check 0.50]  31%|  0.66[Keny $74.44) $ 4876 |
3. Prep of def. letter - contigency time 0.00 31% 0.00|Kerry $74.44| 8 - |
4. Enter pump test data - 0.00 31% 0.00|Kerry $74.44| § -
5. Prep of 1 cert - add'l POD 3.75 31% 4.91|Kerry $74.44| § 365.69
6a. Peer review - consultation 0.00 0.00|Gerry $73.70| $ -
6b. Peer review 0.30 0.30|Dwight $10545| 8 31.64
6d. Peer review 0.50 26% 0.63|Gerry $73.70| §  46.43
7. Project Management - 1.00 31% 1.31|Kerry $73.831 8§ 96.72
7. Project Management - 4,75 31% 6.22{Kerry $74.44] $ 463.20
Support-
8a. Water right data record update 0.75 31%, 0.98]|Kyler $30.53] §  30.00
Data Tech-
8b. Water right data record update 1.00 1.60{Chloe $3795 8 3795
Michael
9. Pump test - n/a 0,00 0.00| Thoma $76.33| § -
‘Total 18.63 Sub Total $1,315
10%
Overhead  $131.54
i |
TOTAL | $1,447|

$208 under (estimated cost = $1655)

TFO issued 1-7-2021- change - add'l POD. C Date = 10-1-2022.
port Cert 22691 - 0.27 cfs for IR of 106,23 ac - surface water

-- quantity of water diverted at add'l POD (POD 2) shall not exceed quantity of water lawfully available at original PODs (POD

1, POD 3, POD 4, PCD 3, & POD 6).




T-13448 - Ownership per Yamhill County Assessor: 5.5.27 00100:
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Thu 7/27/2023 2:00 PM

Kimberly Navarro <navarrok@co.yamhill.or.us>
Property in Yamhill County - portion of Sections 27 and 28, T55, R5W, W.M.

To B KAVANAGH Kerry L * WRD
@ You forwarded this message on 7/28/2023 817 AM,

You don't often get email from pavarrok@co.yamhill.orus, Leam why this is important

Good afternoon,
1 am showing the below ownership information for R5527 00100:

K A Berger Farms Inc
PO Box 1359
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T-13448:

Oreqgon Water Resources Department
- Water Rights Platcard Report

e (T o - e — — P !
Heridian: { Wilamette 1 Township: mls«nﬁv Ratige: Vst ~ Sevtion: |27 ~ Records per Page: [ Search| Les ml‘“uﬂﬁ”& Mg

2871951 IRRIGATION
Agditional Infor
BELLEVUE FARMSE INC.
App: SZ8A25
Perrur: 523103
Cert: 22087

Shemt CeZRSTORON

U Additonal Inter
/. BELLEVUE FARMS ING,

LT 3181951 IRRIGATION. CN.

B v .
S perit 320047 :
Selent Cert22631 OR CN TI3448  IW/1951 IRRIGATION CN EE] Pl T e T . S

BELLEVUE FARMS INC.
App: 525737

Pemmit: S20147

Cart: 22891

Sns L r S IRRIGATION -, - 08 0.5

ILET, /41577 IRRIGATICN CR T3 - 4.4

Additiony Infa: T1i478
CRIMSON WEST FARMS INC.

App: S5583Z

Pemit: S42808

Cprr: 50848

Aoroxge Legene:  $2.25 Regular 225 Acreage is on a canceled {1225 Anmeage is part of 3 transfer and has not bean proven sp on {1225} Avreage has begn *Asrazge o not
acreage right yet {inchoate) Buspended Spaeified
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Cert:64561 OR CN IL&T,
e ILB4,
Baditioial Info: ILeE
CRIMEON WEST FARKS INC,

App; SEEZED

Permit; 547581
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CRIMSON WEST FARNS INC.
App: BAEZED

Perreit; S47831

Car: 57485

Salgct Cert87465 CRCHN Ti478  TiBM1983 IRRIGATION CH- Tt : . S s S - B o s

. Md?non&ﬂnfo
CRIMSON WEST FARMS INC.
App: SAB2ED
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App: SEEZED

Parreit: S4788%

Cert: 30051
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Additional info

CRIMSON WEST FARMS INC.
App: SBS2ED

Permit; S47853

Ty S0051

Selpst CercS113CF BT IRRIGATION TI
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CHRISTENSEN FARMS LLC
App: BEERIZ

Permin S42508
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Aduittnl lnfer
CHRISTENSEN FARMS U.C

App: SBEZED
Parmit: S7881
Cert: 33138
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' m Oregon Water Resources Department R : _
. Water Rights Platcard Report : _ . _ R : . & Return
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Selact Permit 5 55201 > TANZIZT IRRIGATION P
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K A BERGER FARMS INC.

Selzct Permit: G 10887 * SITRIEES  QUASI- . = - - N = bl My - A Bl B
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Additional lnfo: USES
FERRYDALE DOMESTIC WATER ASSOCIATION
App: BIIRES

Parmnit, 510887
Select: Permit G 2720 * o T22BIGEA QUASE
USES :

Acreage Legend: 12,25 Regular =325 Acterge is on & canoculad {§2.25 Acreage is part of a transfer and has not bien proven up on yet IEZ.Z‘S& Acraage hasg been = Arreage is not
acrpage right {inchoate} suspended specified
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X - .,/ Oregon Water Resources Department
_—— Water Rights Platcard Repont
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Additional Info: '
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Portion cadastral survey T5S, RbW, W.M. — 1861-04-13
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Cadastral survey T5S, REW, W.M. — 1861-04-13:




T-13448:

Orego ater Reso Dep a P OWRE O Qo B @
ater R nping To0 R o
c TUNE SN H | TGN ENW SINW Vi P
Search ) e e E AN IE i ¥ . 7_00 %&ﬁ% e
Search:: Water Right by Fil . E y
Applicatton: |
Fermit: - 2
Certificate: PR REST NWEW HGuW
Claim;
aon
Tramsfer: (] '
Smap iD: /
i POD Source:| L i \"‘-..__5 g
blrr. Dietricts | = o SEDW sl L0 HWHW !
; Bt SS5W

& @@ Draw boxon map.; '// ﬂ: / slleyys
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=

i

! Places of Use: (Count 13)

Identfy Non-Water Right Features

Tax Lots
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‘10 (select}  :Orgenization - \Website .




T-13448:

{Oregon Water Resources Department.
. ‘Water Rights Mapping Toel - - . .

Search

searchs Water Right by File

+ Switch Basemap

L T

» Meawyrement

Applicazion: | w LA
Parmin w Y
Cortificate mg
Clam: - i T Q,
Transfer: 'r » 13448 : S
Snap ID. o 2 a
POD Souree: Equal TR 8
trr. Distriet: T v

a3 &5 @ (Craw tox on map.;

Poings of Divarsion: iCount; 113

Places of Usa: {Count: 2)
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BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Transfer Application ) FINAL ORDER APPROVING AN
T-13448, Yamhill County ) ADDITIONAL POINT OF DIVERSION

. Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right
holder may submit a request to transfer the point of diversion, place of use, or character of use
authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690,
Division 380 implement the statutes and provides the Department’s procedures and criteria for
evaluating transfer applications.

Applicant
K.A. BERGER FARMS INC.
ATTN: REBECCA BERGER

P.0. BOX 1359
HILLSBORO, OR 97123 -

Findings of Fact

1. OnMay 22,2020, K.A. BERGER FARMS INC., ATTN: REBECCA BERGER filed an
application for an additional point of diversion under Certificate 22691. The Department

assigned the application number T-13448.

2. Notice of the application for transfer was published on June 9, 2020, pursuant to OAR 690-
380-4000. No comments were filed in response to the notice.

3. On September 10, 2020, the Department sent a copy of the draft Preliminary Determination
proposing to approve Transfer Application T-13448 to the applicant. The draft Preliminary
Determination cover letter set forth a deadline of October 12, 2020, for the applicant fo
respend. The applicant requested that the Department proceed with issuance of a
Preliminary Determination and provided the necessary information to demonstrate that the
applicant is authorized to pursue the transfer.

4.  On November 18, 2020, the Department issued a Preliminary Determination proposing to
approve Transfer T-13448 and mailed a copy to the applicant. Additionally, notice of the

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and
OAR 137-003-0675, you may petition for judicial review or petition the Direttor for reconsideration of this order, A.
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.
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Preliminary Determination for the transfer application was published on the Department’s
weekly notice on November 24, 2020, and in the Yamhill Valley News-Register newspaper
on November 10 and November 17, 2020 pursuant to ORS 540,520 and OAR 690-380-
4020, No protests were filed in response {o the notice.

5. The portion of the right to be transferred is as follows:
Certificate: 22691 in the name of BELLEVUE FARMS INC. (perfected under Permit

5-20147)
Use: IRRIGATION of 106.23 ACRES
Priority Date: MARCH 19, 1951
Rate: 0.27 CUBIC FOOT PER SECOND

Limit/Duty:  The amount of water used for irrigation, together with the amount secured
under any other right existing for the same lands, shall be limited to ONE-
BIGHTIETH of one cubic fool per second per acre, or its equivalent for
each acre irrigated and shall be further limited to a diversion of not to
exceed 2.5 acre feel per acre for cach acre irrigated during the irrigation
scason of cach year.

Source: DEER CREEK, a tributary of SOUTH YAMHILL RIVER
Authorized Points of Diversion:

Twp Rng Mer | Sec Q-Q GLot DLC

558 SW W 22 SENE 3

58 5W WM 22 SE SW 51

58 SW WM 23 SWNW 49

58 5W Wi 27 NW NW

58 S\ WM 28 NW SE

Authorized Place of Use;

__________ Rng Mer | Sec Q-Q GLot | DLC | Acres | Points of Diversion
58 | SW WM 27 | SWNW 1960 | 1,3,4,5,AND6
38 SW WM | 27 | NWESW 28.90 1,3,4,5 AND 6
58 SW WM | 28 | SENE 29.50 1,3,4,5,AND 6
58 5W WM | 28 NE 5B 28.23 1,3,4,5, AND 6

TOTAL | 106,23

6. Certificate 22691 does not describe the location of the points of diversion, however
information is available from the applicant, indicating that the points of diversion are located
as follows:

'IT{Vp "Rng Mer | Sec Q-Q GLot | DLC Measvred Distance

) g EET T LR
55 | sw |wM| 2 | sesw 51| EAST FROM 111E SW CORNER OF SHCTION 22
s |sw [we | e | o | [rons e oy vy
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Twp | Rng | Mer | Sec Q-Q Glot | DLC Measured Distance

POD 3 — 260 FEET SOUTH AND 8%0 FEET EAST

F N
38 SW | WM 27 | NWNW FROM THE NW CORNER OF SECTION 27

POD 1 - 1990 FEET NORTH AND 1810 FEET

/ 22
>S5 | W P WM 28 | NWSE WEST FROM THE SE CORNER OF SECTION 28

7. Transfer Application T-13448 proposes an additional point of diversion upstream as follows:
Twp | Rug | Mer | Sec Q-Q Measured Distances

POD 2 — 1690 FEET SOUTH AND 1420 FEET
WEST FROM THE NE CORNER OF SECTION 28

58 5W | WM 28 | SENE

8. The distances from the authorized points of diversion to the additional point of diversion is
as follows:

Distance from Authorized Point of Diversion in
Miles (mi.)

POD | POD 3 POD4 | PODS POD 6

0.4 mi. 06mi. | 0.8mi. | 22mi. | 2.5 mi,

9. The Oregon Depariment of Fish and Wildlife (ODFW) has determined that a fish screening
and/or by-pass device is necessary at the new point of diversion to prevent fish from
entering the diversion and/or safely transport {ish back to the body of water from which the
fish were diverted and that the diversion is not currently equipped with an appropriate fish
screening and/or by-pass device, This diversion may be eligible for screening cost share
funds.

Transfer Review Criferia [OAR 690-380-4010(2)]

10. Water has been used within the last five years according to the terms and conditions of the
right, There is no information in the record that would demonstrate that the right is subject
{o forfeiture under ORS 540.610.

11. A pump, pipeline, and sprinkler system sufficient to use the full amount of water allowed
under the existing right(s) were present within the five-year period prior to submittal of
Transfer Application T-13448.

12. The proposed change would not result in enlargement of the right.
13. The proposed change would not result in injury to other water rights.
14. All other application requirements are met.

Conclusions of Law

The additional point of diversion proposed in Transfer Application T-13448 is consistent with
the requirements of ORS 540.505 o 540.580 and OAR 690-380-5000.

T-13448.45 Page J of 5 Special Order Volume 118, Page i{é"‘



Now, therefore, it is ORDERED:

If Transfer Application T-13448 is approved, the final order will include the following:

l.

2,

The additional point of diversion proposed in Transfer Application T-13448 is approved.

The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificate 22691 and any
related decree,

Water right Certificate 22691 is cancelled. A new certilicate will be issued describing those
portions of the right not affected by this transfer.

The quantity of water diverted at the additional point of diversion, (POD 2), together with
that diverted al the original points of diversion, (POD 1, POD 3, POD 4, POD 5, AND POD
6), shall not exceed the quantity of water lawfully available at the original points of
diversion, (POD 1, POD 3, POD 4, POD 5, AND POD 6).

Water use measurement conditions;

a. Before water use may begin under (his order, the water user shall install a totalizing flow
meter, or, with prior approval of the Director, another suitable measuring device, al each
point of diversion.

b. The water user shall maintain the meters or measuring devices in good working order.

c. The water user shall allow the Watermaster access to the meters or measuring devices;
provided however, where the meters or measuring devices are located within a private
structure, the Watermaster shall request access upon reasonable notice.

Prior to diverting water, the water user shall install a fish screening and/or by-pass device, as
appropriate, at the new point of diversion consistent with the Oregon Department of Fish
and Wildlite’s (ODFW) design and construction standards. Prior (o installation, the water
user shall obtain written approval from ODFW thal the required screen and/or by-pass
device meets ODFW’s eriteria, Prior to submitting a Claim of Beneficial Use, the water user
must obtain written approval from ODFW that the required screening and/or by-pass device
was installed to the state’s criteria. The water user shall maintain and operate the fish screen
and/or by-pass device, as appropriate, at the point of diversion consistent with ODFW’s
operational and maintenance standards,

Full beneficial use of the water shall be made, consistent with the terms of this order, on or
before October 1, 2022. A Claim of Beneficial Use prepared by a Certified Water Right
Examiner shall be submitted by the applicant to the Department within one year after the
deadline for completion of the change and full beneficial use of the water.

2ec
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8. Afier satisfactory proof of beneficial use is received, a new certificate confirming the right
transferred will be issued.

m, Oregon on JAN 07 ?:D,L\

ranster and Conservation Section Manager, for

LER, DIRECTOR JAN 08 282\

Oregon Water Resources Department Mailing date:

T-13448.15 Page Sof 5 Special Order Volume 118, Page <.



BEFORE THE WATER RESOURCES DEPARTMENT
OF THE
STATE OF OREGON

RECONSIDERATION OF A FINAL
ORDER RECORDED IN SPECIAL
ORDER VOLUME 118, PAGES

In the Matter of Transfer Application )
)
) 352 - 356, WITHDRAWING A FINAL
)
)
)
)

T-13448, Yamhill County

ORDER AND ISSUING A
SUPERSEDING FINAL ORDER
APPROVING AN ADDITIONAL POINT
OF DIVERSION

Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right
holder may submit a request to transfer the point of diversion, place of use, or character of use
authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690,
Division 380 implement the statutes and provides the Department’s procedures and criteria for
evaluating transfer applications.

Applicant

K.A. BERGER FARMS INC.
ATTN: REBECCA BERGER
P.O. BOX 1359
HILLSBORO, OR 97123

Findings of Fact

i. OnMay 22,2020, K.A. BERGER FARMS INC., ATTN: REBECCA BERGER filed an
application for an additional point of diversion under Certificate 22691. The Department
assigned the application number T-13448.

2. Notice of the application for transfer was published on June 9, 2020, pursuant to OAR 690-
380-4000. No comments were filed in response to the notice,

3. On September 10, 2020, the Department sent a copy of the draft Preliminary Determination
proposing to approve Transfer Application T-13448 to the applicant. The draft Preliminary
Determination cover Jetter set forth a deadline of October 12, 2020, for the applicant to
respond. The applicant requested that the Department proceed with issuance of a

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and
QAR 137-003-0675, you may petition for judiciai review or petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.

T-13448.ts Page 1 of 5 Special Order Volume [ 18, Page "“



Preliminary Determination and provided the necessary information to demonstrate that the
applicant is authorized to pursue the transfer.

4.  On November 18, 2020, the Department issued a Preliminary Determination proposing to
approve Transfer T-13448 and maited a copy to the applicant. Additionally, notice of the
Preliminary Determination for the transfer application was published on the Department’s
weekly notice on November 24, 2020, and in the Yambhill Valley News-Register newspaper
on November 10 and November 17, 2020 pursuant to ORS 540.520 and QAR 690-380-
4020, No protests were filed in response to the notice.

5. On January 7, 2021, the Department issued a Final Order for the application, recorded at
Special Order Volume 118, Pages 352 - 356. Shortly following issuance of the order the
Department determined that the order should be reconsidered due to a scrivener’s error
beneath “Now, therefore, it is ORDERED:™ which reads “H Transfer Application T-13448 is
approved, the final order will include the following”, which should not have appeared on the
Final Order. On its own motion, the Department withdrew the order and reconsidered the
error.

6. This order is issued to supersede the previous order recorded at Special Order Volume 18,
Pages 352 — 356, and to remove the scrivener’s error.

7. 'The portion of the right to be transferred is as follows:
Certificate: 22691 in the name of BELLEVUE FARMS INC. (perfected under Permit
S-20147)
Use: IRRIGATION of 106.23 ACRES
Priority Date: MARCH 19, [951
Rate: 0.27 CUBIC FOOT PER SECOND

Limit/Duty:  The amount of water used for irrigation, together with the amount secured
under any other right existing for the same lands, shall be limited to ONE-
EIGHTIETH of one cubic fool per second per acre, or its equivalent for
each acre irrigated and shall be further Himited to a diversion ol not to
exceed 2.5 acre feet per acre for each acre irrigated during the irrigation
season of each year.

Source: DEER CREEK, a tributary of SOUTH YAMHILL RIVER
Authorized Points of Diversion:

Twp Rng Mer | Sec Q-0 Gl.ot DLC

58 ;W WM 22 SENE 3

58 3W Wi 22 SE SW 51

58 5w Wivt 23 SW NW 49

58 5w Whi 27 NW NW

58~ SW WM 28 NW SE

Authorized Place of Use:

Rng Mer | Sec Q-0 Glot | DLC | Acres | Points of Diversion
58 5 W WM | 27 SW NW 19.60 1,3,4,5 AND6
58 SW WM | 27 NW SW 28.90 1,3,4,5, AND 6
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Rng Mer | Sec Q- GLot | DLC | Acres | Pomnts of Diversion
55 SW WM | 28 SE NE | 29.50 1,3,4,5,AND 6
58 SW WM | 28 NE SE 28.23 1,3,4,5,AND 6

TOTAL | 106.23

8. Certificate 22691 does not describe the location of the points of diversion, however
information is available from the applicant, indicating that the points of diversion are located

as follows:

Twp | Rag | Mer | Sec Q-Q GlLot | DLC Measured Distance

o5 [ow [ = [seow | | o |potre ot n e

55 | SW wM| 2 | SEND | 3 WEST FROM THE NE CORNER OF SECTION 2

S B I A o e

ss | sw [ | 27 [

ss | sw |wm|os | wwse WEST FROM THE SE CORNER OF SECTION 28
9. Transfer Application T-13448 proposes an additional point of diversion upstream as follows:

Twp [ Rng | Mer | Sec Q-Q Measured Distances

S | SW | WM | 28 | SENE | it S NE CORNER OF SECTION 28

10. The distances from the authorized points of diversion to the additional point of diversion is

as follows;

Distance from Authorized Point of Diversion in

Miles (mi.)
POD | POD 3 .POD 4 POD 5 POD 6
0.4 mi. 0.6 mi. 0.8 mi. 22mi. | 2.5 mi.

11. The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screening
and/or by-pass device is necessary at the new point of diversion to prevent fish from
entering the diversion and/or safely transport fish back 1o the body of water from which the
fish were diverted and that the diversion is not currently equipped with an appropriate fish
screening and/or by-pass device. This diversion may be cligible for screening cost share

funds.

Transfer Review Criteria [OAR 690-380-4010(2)]

12. Water has been used within the last five years according to the terms and conditions of the
right. There is no information in the record that would demonstrate that the right is subject
to forfeiture under ORS 540.610.

T-13448.ts

Page 3 of 5




13. A pump, pipeline, and sprinkler system sufficient to use the full amount of water allowed
under the existing right(s) were present within the five-year period prior to submittal of
Transfer Application T-13448.

14, The proposed change would not result in enlargement of the right.

15. The proposed change would not result in injury to other water rights.

16. All other application requirements are met.

Conclusions of Law

The additional point of diversion proposed in Transfer Application T-13448 is consistent with
the requirements ol ORS 540.505 to 540.580 and OAR 690-380-5000. I protests are not filed
pursuant to OAR 690-380-4030, the transfer application will be approved.

Now, therefore, it is ORDERED:

I, The order recorded at Spccml Order Volume 118, Pages 352 — 356 is withdrawn, is of no
further force or effect, and is superseded by this order.

o

The additional point of diversion proposed in Transfer Application T-13448 is approved.

3. The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificate 22691 and any
related decree.

4. Water right Certificate 22691 is cancelled. A new certificate will be :qsuud describing those
portions of the right not affected by this transfer.

5. The quantity of water diverted at the additional point of diversion, (POD 2), together with
that diverted at the original points of diversion, (POD 1, POD 3, POD 4, POD 5, AND POD
6), shall not exceed the quantity of water lawfully available at the original points of
diversion, (POD 1, POD 3, POD 4, POD 5, AND POD 6).

0. Water use measurement conditions:

a. Before water use may begin under this order, the water user shall install a totalizing flow
meter, or, with prior approval of the Director, another ‘sll[[db]ﬂ measuring device, at each
paint of dlvusmn

b, The water user shall maintain the meters or measuring devices in good working order.
¢. The water user shall allow the Watermaster access to the meters or measuring devices;

provided however, where the meters or measuring devices are tocated within a private
structure, the Watermaster shall request access upon reasonable notice.

7. Prior to diverting water, the water user shall install a fish screening and/or by-pass device, as
appropriate, at the new point of diversion consistent with the Oregon Depariment of Fish
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and Wildlife’s (ODFW) design and construction standards. Prior to installation, the water
user shall obtain written approval from ODFW that the required screen and/or by-pass
device meets ODFW’s criteria. Prior to submitting a Claim of Beneficial Use, the water user
must obtain written approval from ODFW that the required screening and/or by-pass device
was installed to the state’s criteria. The water user shall maintain and operate the fish screen
and/or by-pass device, as appropriate, at the point of diversion consistent with ODFW’s
operational and maintenance standards.

8. Full beneficial use of the water shall be made, consistent with the terms of this order, on or
before October 1,2022. A Claim of Beneficial Use prepared by a Certified Water Right
Examiner shall be submitted by the applicant to the Department within one year after the
deadline for completion of the change and full beneficial use of the water.

9. After satisfactory proof of beneficial use is received, a new certificate confirming the right
transferred will be issued.
FEB 0 4 202

THEMAS MBALER, DIRECTOR
Oregon Water Resources Department Mailing date: __ FEB n § 2024
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" The point of diversion is located in the Lot 3_(SERNEL), Seotion 223 SE

STATE OF OREGON
COUNTY OF  YAMATLL

CERTIFICATE OF WATER RIGHT
This Ig ﬂfq Certify, That - BRIIEVUR RARMS TNG. - - :

of P, 0, Box 89, MoMinnville JState of Oregen _  »Rasmadeproof
to the satisfaction of the STATE ENGINEER of Oregon, of a right to the use of the waters of

Desr Craak

g '

a tributery of  South Yamhill Hiver : for the purpose of
ation oo - , !

under Permit No. 20147 of the State Engineer, and that said right to the use of said waters

has been perfected in accordance with the s of Oregon; that the priority of the right hereby
confirmed dates from  Yarch 19, 1951 }

. ' ;
that the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is Umited to an emount actually beneficially used for said purposes, and shall not exceed

1435 cubic foob per second

or its equivalent in case of rotation, measured at the point of diviz\‘gsion from the sireamt.
1SV}, a8 projected

within Yokum DIC #51, Section.22; SWaM},“as projected within Henderson DIC #49,
Section 233 MRAHNNZ, “Seation 27; NW3SE}, Section 28; Tomship 5 South, Range 5
?Test,. e My - o

The amount of water used for irrigation, together with the amount secured under any other
right existing for the same lands, shall be limited to  one—aipghtieth of one cubic foot per second
per acre,or 1ts equivalent for each ‘acre irrigated and shall be further llmited
o o diversion of not to exceed 24 mcre feet per-mcre for each acre irrigated
during the irrigation geason of each yoar, and shall be stdl). further limited
+o & diversion of not to excesd Li35 ofs, -

and shall
conform to such reasonable rotation systefn as may be ordered by the proper state officer.
A description of the place of use under the right hereby confirmed, and to which such right is
appurtenant, is as follows:
6,0 acres in ths swiswi,' as projected within S, Holman DIC #i3
1,1 acres in the SELSW:, as projected within S, Holman DIC #h3
~ Section 1
2,9 acres in the SE3SEY, as projected within S, Holman DIG #1j3
Section 15
16,0 acras in the KB %:méig projectad within Henderson DLC #49

)
20,9 acres in Lot 3 SE:NE%)

9,3 acres in the SB3NE3, as projected within Henderson DIC #49 -
0.}t acres ggg%, as projected within H, Yooum DIC #51
16.0 acres

y gg projected within Henderson DIC #h9
SE

@ =2 00 = 0
EEEE]
A

:%-‘uiw'

as projected within Hendergon DIC #49
Section 22 L

b
.

b
FEEEE EEEYSEE

1.0 acres in HE-%—HWA, a8 projected within Henderson DIC #49
3.8 scres In NWANWE, as projscted within Henderson DIC #L9
7+2 acres in 5% 5 as projected within Henderion DIC #L9
25,2 acres in i3} o a8 projected within Hendersop ILC #h9
1.l aores in SW%SW%, "as projected within Henderson DIS #h9

. Saotion 23

%zmi, as projected within Mirram Payne DIC #73
, as projocted within Mirram Payne Diz #73

%, as projected within Mirram Payne DLO #73
, a3 projocted vithin Mirram Payne _Dm.#?s

13,5 acres in the SN
13,1-acres in the SEj

23
A
35
EE
sg
55
232

. bection 27 ‘ .
{cont'd on néxt page)

]




32.9 acres in the uts?m.,, as projectad within Yirran Payne DIC #73
1946 acres in the SW WG

12.5 acres in the SE3NWZ, ms projected within Mirram Payne-DLC £73
28.9 nores in the NZSW:

- 29.5-z0red in the SEINER
28.23 acres in the NE4S8B:

Sec‘bion 2?

" Spation 28
Township 5 Sonth, Range 5 West, W. M.

The right to the use of the water for the purposes dforesaid is restricted to the Icmds or place of
use herein described,

WITNESS the signature of the State Engineer, afficed
this 12thlay of June ¢ , 1997,

IEFIS A, BTANLEY
+ State Engineer

Recorded in Sidte Record of Water Right Certificates, Volume 16 , page 22691,




STATE OF OREGON
COUNTY OF YAMHILL
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
K.A. BERGER FARMS INC.
ATTN: REBECCA BERGER

PO BOX 1359
HILLSBORO, OR 97123

confirms the right to use the waters of DEER CREEK, a tributary of SOUTH YAMHILL RIVER for
irrigation of 427.0 acres.

This right was perfected under Permit S-20147. The date of priority is MARCH 19, 1951. The amount
of water to which this right is entitled is limited to an amount actually used beneficially, and shall not
exceed 1.08 CUBIC FEET PER SECOND, or its equivalent in case of rotation, measured at the points of
diversion.

The points of diversion are located as follows:

Twp Rug Mer | Sec Q-Q GLot DLC
58 5 W WM | 22 SE NE 3

58 SW WM | 22 SE SW 51
58 5W WM | 23 SWNW

58 SW WM { 27 | NWRNW

58 5W WM 28 NW SE

The amount of water used for irrigation, together with the amount secured under any other right existing
for the same lands, shall be limited to ONE-EIGHTIETH of one cubic foot per second per acre, or its
equivalent for each acre irrigated and shall be further limited to a diversion of not to exceed 2.5 acre feet
per acre for each acre irrigated during the irrigation season of each year, and shall be still further limited
to a diversion of not to exceed 1.08 cfs, and shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

A description of the place of use to which this right is appurtenant is as follows:

IRRIGATICN
Twp Rng Mer | Sec Q-0 GLot | DLC | Acres
58 5W WM 14 | SWSW 43 6.00
58 5W WM | 4 SE SW 43 1.10
58 5W WM | 15 SE SE 43 2.90
T-13448-1r-22691.ts Page 1 of 2 Certificate 95227

This is a final order in other than a contested case. This order is subject to judicial review under ORS183.484. Any petition
for judicial review must be filed within the 60-day time period specified by ORS 183.484(2). Pursuant to ORS 536.075 and
OAR 137-004-0080, you may petition for judicial review or petition the Director for reconsideration of this order. A petition
for reconsideration may be granted or denied by the Dircctor, and if no action is taken within 60 days following the date the
petition was filed, the petition shall be deemed denied.




IRRIGATION

Twp Rng Mer § Sec Q-Q Glot | DLC | Acres
38 5w WM 22 | NENE 4 1.20
58 SW WM | 22 1 NENE 49 16.00
58 5W WM | 22 | SWNE 6 10.00
38 5W WM | 22 SE NE 49 9.30
58 5W WM | 22 SE NE 3 20.90
38 5W WM | 22 | SEsSW 3l 0.40
58 5W WM | 22 NE SE 49 16.00
58 5W WM | 22 | NESE 2 24.00
58 SW WM | 22 | NWSE 7 20.00
58 5W WM | 22 | SWSE 8 26.60
358 SW WM | 22 SE SE 49 9.50
58 5W WM | 22 SE SE 1 30.50
38 5 W WM | 23 | NENW 49 1.00
58 SW WM | 23 | NWNW 49 34.80
58 5W WM [ 23 | SWNW 49 7.20
58 5W WM [ 23 | NWSW 49 25,90
58 5w WM | 23 | SWSW 49 14.40
58 5w WM | 27 | NENE 73 39.70
58 5W WM | 27 | NWNE 73 37.60
58 SW WM | 27 | SWNE 73 13.50
58 SW WM | 27 SE NE 73 13.10
55 5W WM | 27 | NENW 73 32.90
58 SW WM 1| 27 | SENW 73 12.50

TOTAL | 427.0

This certificate describes that portion of water right Certificate 22691, State Record of Water Right
Certificates, NOT modified by the provisions of an order of the Water Resources Director entered

FEB ] 4 2028 . approving Transfer Application T-13448.

The issuance of this superseding certificate does not confirm the status of the water right in regard to the
provisions of ORS 540.610 pertaining to forfeiture or abandonment.

The right to the use of the water for the above purpose is restricted to beneficial use on the lands or place
of use described,

FEB 1 4 2021

WITNESS the signature of the Water Resources Direclor, atfixed

A sy & AN =
Liga J. Jarm{mwrmlsfer and Conservation Section Manager, for

THOMAS M BYLER, DIRECTOR
Oregon Water Resources Department

T-13448-1r-22691.ts Page20f 2 Recorded in State Record of Water Right Certificates numbered 95227,



KAVANAGH Kerry L * WRD

— R T
From: Thane, Lindsay M. <LThane@SCHWABE.com>
Sent: Wednesday, August 23, 2023 5:13 PM
To: KAVANAGH Kerry L * WRD; 'becky@bergerseed.com'’
Subject: RE: Certificate RA Project R12937-23 for KA Berger Farms Inc. involving Application

T-13448 - please review draft certificate [IWOV-PDX.FID4526071]

Hi Kerry,

We have reviewed the draft certificate and just have one comment. On page 2, in the sentence discussing maintenance
of a fish screen, | believe the sentence should be slightly revised to clarify that a fish screen is only required at the new
POD because the language in the Transfer Final Order (see page 4, #7) states a fish screen is only required at the new
POD, not at all PODs.

Perhaps the fanguage in the draft certificate could be revised as follows (additions in bold and underline): “The water
user shall maintain and operate the fish screen at the additional point of diversion (POD 2) consistent with the Oregon
Department of Fish and Wildlife’s (ODFW) operational and maintenance standards.”

Please let me know if you would like to discuss.
Thanks,
Lindsay

Lindsay Thane

Shareholder
Proncuns: she, her, hers
(503) 794-2059
[thane@schwabe.com

Schwabe

From: KAVANAGH Kerry L * WRD <Kerry.L KAVANAGH@water.oregon.gov>

Sent: Friday, August 11, 2023 3:42 PM

To: 'becky@bergerseed.com' <becky@bergerseed.com>; Thane, Lindsay M. <L Thane@SCHWABE.com>

Cc: KAVANAGH Kerry L * WRD <Kerry.L KAVANAGH @water.oregon.gov>

Subject: Certificate RA Project R12937-23 for KA Berger Farms Inc. involving Application T-13448 - please review draft

certificate
Hello,
Please find attached to this emaii the draft certificate for transfer application T-13448.

Please review the draft certificate and compare it to the transfer final order for accuracy and completeness.

For your convenience, here is a link to information regarding Application T-13448 in the Department’s Water Rights
information System {WRIS) database:




https://apps.wrd.state.or.us/apps/wr/wrinfo/wr transfer centric.aspx?transfer nbr=13448&transfer char=T
Click on “118-503" under “Volume-Page” to view the transfer final order.

Please provide me your comments or edits by August 25, 2023, should you have any. Because the claim of beneficial use
demonstrated Proof to the Satisfaction of the Director to the full extent described in the transfer final order, | will issue
the certificate soon. | am providing you this courtesy email with the opportunity to review the draft certificate prior to
issuance —if you do see any errors, | would greatly appreciate if you let me know as soon as possible.

if you have any questions, please send an email to kerry.L.kavanagh@water.oregon.gov

Thanks,
Kerry

Kerry Kavanagh

Certificate Reimbursement Authority Program Coordinator
Certificate Section, Water Rights Services Division

725 Summer S5t NE Suite A ] Salem OR 97301 | Direct 503.979.3208
kerry.l.kavanagh@water.oregon.gov} hitps://www.oregon.gov/OWRD

TR OREGON
WATER
RESOURCES
DEPARTMENT

Integrity | Service | Technical Excellence | Teamwork | Forward-Looking

NOTICE: This email may contain material that is confidential, privileged and/or attorney
work product for the scle use of the intended recipient. Any review, reliance or
distribution by others or forwarding without express permission is strictly prohibited.
If you are not the intended recipient, please contact the sender and delete all copies.
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KAVANAGH Kerry L * WRD

- AR —
From: KAVANAGH Kerry L* WRD
Sent: Tuesday, March 07, 2023 1:12 PM
To: ‘becky@bergerseed.com'; Thane, Lindsay M.
" Ce Steven R. Bruce , RG, LHG, CWRE (steve@skookumwater.com}; KAVANAGH Kerry L *
. WRD ‘

Subject: Certificate RA Estimate R12937-23 for KA Berger Farms Inc. involving Application

T-13448 '
Attachments: RA contract_T-13448.pdf; RA estimate request_T-13448.pdf; RA estimate

receipt_T-13448.pdf

Hello,

Please find the attached estimate and agreement to review the claim of beneficial use {Claim}. If the proposed
agreement is acceptable to you, please return a signed copy to our office along with the payment of the estimated cost
to review the claim of beneficial use.

If you have any questions, please send me an email at kerry.l.kavanagh@water.oregon.gov.

Thanks,
Kerry

Kerry Kavanagh

Certificate Reimhbursement Authority Program Coordinator
Certificate Section, Water Rights Services Division

725 Summer St NE Suite A | Salem OR 97301 |Direct 503.979.3208
kerry.l.kavanagh@water.oregon.gov| https://www.oregon.gov/OWRD

% OREGON
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BEFORE THE WATER RESOURCES DEPARTMENT
OF THE
STATE OF OREGON

RECONSIDERATION OF A FINAL
ORDER RECORDED IN SPECIAL
ORDER VOLUME 118, PAGES

352 — 356, WITHDRAWING A FINAL
ORDER AND ISSUING A
SUPERSEDING FINAL ORDER
APPROVING AN ADDITIONAL POINT
OF DIVERSION

In the Matter of Transfer Application
T-13448, Yamhill County

T S T T L N g

Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right
holder may submit a request to transfer the point of diversion, place of use, or character of use
authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690,
Division 380 implement the statutes and provides the Department’s procedures and criteria for
evaluating transfer applications. ' ‘

Applicant

- K.A. BERGER FARMS INC.
ATTN: REBECCA BERGER
P.0. BOX 1359

~ HILLSBORO, OR 97123

Findings of Fact

1. OnMay 22, 2020, K.A. BERGER FARMS INC., ATTN: REBECCA BERGER filed an
application for an additional point of diversion under Certificate 22691. The Department
assigned the application number T-13448.

2, Notice of the application for transfer was published on June 9, 2020, pursuant to OAR 690-
380-4000. No comments were filed in response to the notice.

3. On September 10, 2020, the Department sent a copy of the draft Preliminary Determination
proposing to approve Transfer Application T-13448 to the applicant. The draft Preliminary
Determination cover letter set forth a deadline of October 12, 2020, for the applicant to
respond. The applicant requested that the Department proceed with issuance of a

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and
QAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order, A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days

following the date the petition was filed, the petition shall be deemed denied.
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Preliminary Determination and provided the necessary information to demonstrate that the
applicant is authorized to pursue the transfer.

4, On November 18, 2020, the Department issued a Preliminary Determination proposing to
approve Transfer T-13448 and mailed a copy to the applicant. Additionally, notice of the
Preliminary Determination for the transfer application was published on the Department’s
weekly notice on November 24, 2020, and in the Yambhill Valley News-Register newspaper
on November 10 and November 17, 2020 pursuant to ORS 540.520 and OAR 690-380-
4020. No protests were filed in response to the notice.

5. On January 7, 2021, the Department issued a Final Order for the application, recorded at
Special Order Volume 118, Pages 352 — 356. Shortly following issuance of the order the
Department determined that the order should be reconsidered due to a scrivener’s etror
beneath “Now, therefore, it is ORDERED:” which reads “If Transfer Application T-13448 is
approved, the final order will include the following™, which should not have appeared on the
Final Order. On its own motion, the Department withdrew the order and reconsidered the
error.

6. This order is issued to supersede the previous order recorded at Special Order Volume 118,
Pages 352 - 356, and to remove the scrivener’s error.

7. The portion of the right to be transferred is as follows:
Certificate: 22691 in the name of BELLEVUE FARMS INC. (perfected under Permit

S-20147)
Use: IRRIGATION of 106.23 ACRES
Priority Date: MARCH 19, 1951
Rate: 0.27 CUBIC FOOT PER SECOND

Limit/Duty:  The amount of water used for irrigation, together with the amount secured
under any other right existing for the same lands, shall be limited to ONE-
EIGHTIETH of one cubic foot per second per acre, or its equivalent for
each acre irrigated and shall be further limited to a diversion of not to
exceed 2.5 acre feet per acre for each acre irrigated during the nrrigation

season of each year.

Source: DEER CREEK, a tributary of SOUTH YAMHILL RIVER
Authorized Points of Diversion:

Twp Rag Mer | Sec Q-0 GLot | DLC

58 SW WM | 22 SENE 3

58 5W WM | 22 SE SW 51

58 SW WM | 23 SWNW 49

58 5W WM | 27 NW NW

58~ 5W WM | 28 NW SE

Authorized Place of Use:
Rng Mer | Sec Q-Q GLot | DLC | Acres | Points of Diversion

58 5W WM | 27 | SWNW 19.60 1,3,4,5,AND 6
58 5W WM | 27 | NWSW 2890 | 1,3,4,5, AND6

T-13448.1s Page 2 of 5 Special Order Volume 118, Page ci 4



Rng Mer | Sec Q-Q GLot | DLC | Acres | Points of Diversion
58 5W WM | 28 SENE 28.50 1,3,4,5,AND6
58 5W WM | 28 NE SE 28.23 1,3,4,5 AND 6
' TOTAL | 106.23

8. Certificate 22691 does not describe the location of the points of diversion, however
information is available from the applicant, indicating that the points of diversion are located

as follows: _
Twp | Rng | Mer | Sec Q-Q GLot | DLC Measured Distance
55 sw lwMml 2 | sesw 51 POD 4 — 110 FEET NORTH AND 1930 FEET

EAST FROM THE SW CORNER OF SECTION 22
PCD 5 - 1940 FEET SOUTH AND 960 FEET
WEST FROM THE NE CORNER OF SECTION 22
POD 6 ~2180 FEET SOUTH AND 270 FEET EAST
FROM THE NW CORNER OF SECTION 23

POD 3 --260 FEET SOUTH AND 890 FEET EAST
FROM THE NW CORNER OF SECTION 27

POD 11990 FEET NORTH AND 1810 FEET
WEST FROM THE SE CORNER OF SECTION 23

58 3W WM | 22 SENE 3

58 SW WM 23 | SWNW 49

58 5W | WM | 27 | NWNW

38 SW WM | 28 | NWSE

9, Transfer Application T-13448 proposes an additional point of diversion upstream as follows:
Twp | Rng | Mer | Sec Q-Q Measured Distances

POD 2 — 1690 FEET SOUTH AND 1420 FEET
WEST FROM THE NE CORNER OF SECTION 28

58 | 5W | WM | 28 | SENE

10. The distances from the authorized points of diversion to the additional point of diversion is
as follows:

Distance from Authorized Point of Diversion in
Miles (mi.)

POD1 | POD3 i’OD 4 | POD5 | PODS®

0.4 mi. 0.6 mi. 0.8 mi. 22mi | 2.5 mi

11, The Oregon Department of Fish and Wildlife (ODFW) has defermined that a fish screening
and/or by-pass device is necessary at the new point of diversion to prevent fish from
entering the diversion and/or safely transport fish back to the body of water from which the
fish were diverted and that the diversion is not currently equipped with an appropriate fish

screening and/or by-pass device. This diversion may be eligible for screening cost share
funds.

Transfer Review Criteria [OAR 690-380-4010(2)]

12. Water has been used within the last five years according to the terms and conditions of the
right. There is no information in the record that would demonstrate that the rlght is subject
to forfeiture under ORS 540.610. :
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13.

14,
13.
16.

A pump, pipeline, and sprinkler system sufficient to use the full amount of water allowed
under the existing right(s) were present within the five-year period prior to submittal of .
Transfer Application T-13448.

The proposed change would not result in enlargement of the right.
The proposed change would not result in injury to other water rights.

All other application requirements are met,

Conclusions of Law

The additional point of diversion proposed in Transfer Application T-13448 is consistent with
the requirements of ORS 540.505 to 540.580 and OAR 690-380-5000. If protests are not filed
pursuant to OAR 690-380-4030, the transfer application will be approved.

Now, therefore, it is ORDERED:

1.

The order recorded at Special Order Volume 118, Pages 352 - 356 is withdrawn, is of no
further force or effect, and is superseded by this oirder.

The additional point of diversion proposed in Transfer Application T-13448 is approved.

The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificate 22691 and any
related decree. :

Water right Certificate 22691 is cancelled. A new certificate will be issued describing those
portions of the right not affected by this transfer.

The quantity of water diverted at the additional point of diversion, (POD 2), together with
that diverted at the original points of diversion, (POD 1, POD 3, POD 4, POD 5, AND POD
6), shall not exceed the quantity of water lawfully available at the original points of
diversion, (POD 1, POD 3, POD 4, POD 5, AND POD 6).

Water use measurement conditions:

a. Before water use may begin under this order, the water user shall install a totalizing flow
meter, or, with prior approval of the Director, another suitable measuring device, at each
point of diversion.

b. The water user shall maintain the meters or measuring devices in good working order.

c. The water user shall allow the Watermaster access to the meters or measuring devices;
provided however, where the meters or measuring devices are located within a private
structure, the Watermaster shall request access upon reasonable notice.

Prior to diverting water, the water user shall install a fish screening and/or by-pass device, as
appropriate, at the new point of diversion consistent with the Oregon Department of Fish

’
‘
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and Wildlife’s (ODFW) design and construction standards. Prior to installation, the water
user shall obtain written approval from ODFW that the required screen and/or by-pass
device meets ODFW’s criteria. Prior to submitting a Claim of Beneficial Use, the water user
must obtain written approval from ODFW that the required screening and/or by-pass device
was installed to the state’s criteria. The water user shall maintain and operate the fish screen
and/or by-pass device, as appropriate, at the point of diversion consistent with ODFW’s
operational and maintenance standards,

8. Full beneficial use of the water shall be made, consistent with the terms of this order, on or
before October 1, 2022. A Claim of Beneficial Use prepared by a Certified Water Right
Examiner shall be submitted by the applicant to the Department within one year after the
deadline for completion of the change and full beneficial use of the water,

9. After satisfactory proof of beneficial use is received, a new certificate confirming the right
transferred will be issued.
FEB_N 4 2021

ation Section Manager, for
TH R, DIRECTOR |
~ Oregon Water Resources Department Mailing date: FEB n R 2021
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BEFORE THE WATER RESOURCES DEPARTMENT
OF THE
STATE OF OREGON

RECONSIDERATION OF A FINAL
ORDER RECORDED IN SPECIAL
ORDER VOLUME 118, PAGES

352 - 356, WITHDRAWING A FINAL
ORDER AND ISSUING A
SUPERSEDING FINAL ORDER
APPROVING AN ADDITIONAL POINT
OF DIVERSION

In the Matter of Transfer Application
T-13448, Yamhill County

R i T g N

Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right
holder may submit a request to transfer the point of diversion, place of use, or character of use
authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690,
Division 380 implement the statutes and provides the Department’s procedures and criteria for
evaluating transfer applications. ' '

Applicant

K.A. BERGER FARMS INC.
ATTN: REBECCA BERGER.
P.O.BOX 1359

- HILLSBORO, OR 97123

Findings of Fact

1. OnMay 22, 2020, K.A. BERGER FARMS INC., ATTN: REBECCA BERGER filed an
application for an additional point of diversion under Certificate 22691, The Department
assigned the application number T-13448.

2. Notice of the application for transfer was published on June 9, 2020, pursuant to OAR 690-
380-4000. No comments were filed in response to the notice.

3. On September 10, 2020, the Department sent a copy of the draft Preliminary Determination
proposing to approve Transfer Application T-13448 to the applicant. The draft Preliminary
Determination cover letter set forth a deadline of October 12, 2020, for the applicant to
respond. The applicant requested that the Department proceed with issuance of a

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant io ORS 536.075 and
OAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days

following the date the petition was filed, the petition shall be deemed denied.
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Preliminary Determination and provided the necessary information to demonstrate that the
applicant is authorized to pursue the transfer.

4. On November 18, 2020, the Department issued a Preliminary Determination proposing to
approve Transfer T-13448 and mailed a copy to the applicant. Additionally, notice of the
Preliminary Determination for the transfer application was published on the Department’s
weekly notice on November 24, 2020, and in the Yambhill Valley News-Register newspaper
on November 10 and November 17, 2020 pursuant to ORS 540.520 and OAR 690-380-
4020. No protests were filed in response to the notice.

5. On January 7, 2021, the Department issued a Final Order for the application, recorded at
Special Order Volume 118, Pages 352 — 356. Shortly following issuance of the order the
Department determined that the order should be reconsidered due to a scrivener’s error
beneath “Now, therefore, it is ORDERED:” which reads “If Transfer Application T-13448 is
approved, the final order will include the following”, which should not have appeared on the
Final Order. On its own motion, the Department withdrew the order and reconsidered the
eLTOr.

6. This order is issued to supersede the previous order recorded at Special Order Volume 118,
Pages 352 — 356, and to remove the scrivener’s error.

7. The portion of the right to be transferred is as follows:
Certificate: 22691 in the name of BELLEVUE FARMS INC. (perfected under Permit

S-20147)
Use: IRRIGATION of 106.23 ACRES
Priority Date: MARCH 19, 1951
Rate: 0.27 CUBIC FOOT PER SECOND
Limit/Duty:  The amount of water used for irrigation, together with the amount secured

under any other right existing for the same lands, shall be limited to ONE-
EIGHTIETH of one cubic foot per second per acre, or its equivalent for
each acre irrigated and shall be further limited to a diversion of not to
exceed 2.5 acre feet per acre for each acre irrigated during the irrigation
season of each year.

Source: DEER CREEK, a tributary of SOUTH YAMHILL RIVER
Authorized Points of Diversion:

Twp Rng Mer | Sec Q-Q Glot | DLC

58 SW WM | 22 SE NE 3

58 SW WM | 22 SE SW 51

58 5W WM | 23 SWNW 49

58 S5W WM | 27 | NWNW

58° SW WM | 28 NW SE

Authorized Place of Use:
Rang Mer | Sec Q-0 GLot | DLC | Acres | Points of Diversion

58 5SW WM | 27 | SWNW 19.60 1,3,4,5,AND 6
55 SW WM | 27 | NWSW 28.90 1,3,4,5,AND 6

T-13448 13 Page 2 of 5 Special Order Volume 118, Page €y {



3.

9.

Rng Mer | Sec Q-Q GLot | DLC | Acres | Points of Diversion
58 5W WM | 28 SENE 29.50 1,3,4,5 AND6 -
58 5SW WM | 28 | NESE 28.23 1,3,4,5,AND6
' TOTAL | 10623

Certificate 22691 does not describe the location of the points of diversion, however
information is available from the applicant, indicating that the points of diversion are located

as follows: -
Twp | Rng { Mer | Sec Q-Q Glot | DLC Measured Distance
ss | sw | wm| 2 | sssw 51| BAST FROM THE SW CORNER OF SECTION 22
ss | sw | wm| 2 | s | WEST FROM THE NE CORNER OF SECTION 22
ss | sw |wm| 2 | swaw 9| FROM THE NW CORNER OF SECTION 23
ss | sw | wm| 27 | NwNw FROM THE NW CORNER OF SECTION 27
ss [ sw | wm| 2 | nwse WEST FROM T SF CORNER OF SECTION 28
Transfer Application T-13448 proposes an additional point of diversion upstream as follows:
Twp | Rng | Mer | Sec Q-Q Measured Distances
58 | SW | WM | 28 | SBNE | ot pnow THE NE CORNER OF SECTION 28

10. The distances from the authorized points of diversion to the additional point of diversion is

as follows: _
Distance from Authorized Point of Diversion in
Miles (mi.)
POD 1 POD 3 'POD 4 POD S POD 6
0.4 mi, 0.6 mi, 0.8 mi. 22mi. | 2.5 mi.

11. The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screening
and/or by-pass device is necessary at the new point of diversion to prevent fish from
entering the diversion and/or safely transport fish back to the body of water from which the
fish were diverted and that the diversion is not currently equipped with an appropriate fish

screening and/or by-pass device. This diversion may be eligible for screening cost share
funds.

Transfer Review Criteria [OAR 690-380-4010(2)]

12. Water has been used within the last five years according to the terms and conditions of the
right. There is no information in the record that would demonstrate that the rlght is subject
to forfeiture under ORS 540.610. :

T-13448.ts
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13.

14.
15.
16.

A pump, pipeline, and sprinkler system sufficient to use the full amount of water allowed
under the existing right(s) were present within the five-year period prior to submittal of .
Transfer Application T-13448,

The proposed change would not result in enlargement of the right.
The proposed change would not result in injury to other water rights.

All other application requirements are met.

Conclusions of Law

The additional point of diversion proposed in Transfer Application T-13448 is consistent with
the requirements of ORS 540.505 to 540.580 and OAR 690-380-5000. If protests are not filed
pursuant to OAR 690-380-4030, the transfer application will be approved.

Now, therefore, it is ORDERED:

1.

The order recorded at Special Order Volume 118, Pages 352 — 356 1s withdrawn, is of no
further force or effect, and is superseded by this order.

The additional point of diversion proposed in Transfer Application T-13448 is approved.

The right to the use of the water is restricted to beneficial use at the place of use described,
and 1s subject to all other conditions and limitations contained in Certificate 22691 and any
related decree. .

Water right Certificate 22691 is cancelled. A new certificate will be issued describing those
portions of the right not affected by this transfer.

The quantity of water diverted at the additional point of diversion, (POD 2), together with
that diverted at the original points of diversion, (POD 1, POD 3, POD 4, POD 5, AND POD
6), shall not exceed the quantity of water lawfully available at the original points of
diversion, (POD 1, POD 3, POD 4, POD 5, AND POD 6).

Water use measurement conditions:

a. Before water use may begin under this order, the water user shall install a totalizing flow
meter, or, with prior approval of the Director, another suitable measuring device, at each
" point of diversion.

b. The water user shall maintain the meters or measuring devices in good working order.

¢. The water user shall allow the Watermaster access to the meters or measuring devices;
provided however, where the meters or measuring devices are located within a private
structure, the Watermaster shall request access upon reasonable notice,

Prior to diverting water, the water user shall install a fish screening and/or by-pass device, as
appropriate, at the new point of diversion consistent with the Oregon Department of Fish

]
¢
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and Wildlife’s (ODFW) design and construction standards. Prior to installation, the water
user shall obtain written approval from ODFW that the required screen and/or by-pass
device meets ODFW’s criteria. Prior to submitting a Claim of Beneficial Use, the water user
must obtain written approval from ODFW that the required screening and/or by-pass device
was installed to the state’s criteria. The water user shall maintain and operate the fish screen
and/or by-pass device, as appropriate, at the point of diversion consistent with ODFW’s
operational and maintenance standards.

8. Full beneficial use of the water shall be made, consistent with the terms of this order, on or
before October 1, 2022. A Claim of Beneficial Use prepared by a Certified Water Right
Examiner shall be submitted by the applicant to the Department within one year after the
deadline for completion of the change and full beneficial use of the water,

9. After satisfactory proof of beneficial use is received, a new certificate confirming the right
transferred will be issued.

FEB 0 4 2021

on Section Manager, for

' MAS R, DIRECTOR _
- Oregon Water Resources Department Mailing date: FEB n R 2021
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STATE OF OREGON
COUNTY OF YAMHILL
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
K.A. BERGER FARMS INC.
ATIN: REBECCA BERGER

POBOX 1359
HILLSBORO, OR 97123

confirms the right to use the waters of DEER CREEK, a tributary'of SOUTH YAMHILL RIVER for
irrigation of 427.0 acres.

This right was perfected under Permit S-20147, The date of priority is MARCH 19, 1951. The amount
of water to which this right is entitled is limited to an amount actually used beneficially, and shall not
exceed 1.08 CUBIC FEET PER SECOND, or its equivalent in case of rotation, measured at the points of
diversion.

The points of diversion are located as follows:

Twp Rng Mer | Sec Q-Q GLot DI.C
58 5W WM [ 22 SENE 3 .

58 SW WM | 22 SE SW 51
58 SW WM 23 SWNW

58 SW WM | 27 | NWNW

58 SW WM | 28 NW SE

The amount of water used for irrigation, together with the amount secured under any other right existing
for the same lands, shall be limited to ONE-EIGHTIETH of one cubic foot per second per acre, or its
equivalent for each acre irrigated and shall be further limited to a diversion of not to exceed 2.5 acre feet
per acre for each acre irrigated during the irrigation season of each year, and shall be still further limited
to a diversion of not to exceed 1.08 cfs, and shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

A description of the place of use to which this right is appurtenant is as follows:

IRRIGATION
Twp Rng Mer | Sec Q-Q GLot | DLC | Acres
58S 5W WM | 14 | SWSW 43 6.00
58 5W WM [ 14 SE SW 43 1.10
58 5W WM [ 13 SE SE 43 2.90
T-13448-1r-22691 15 Page 1 of 2 Certificate 95227

This is a final order in other than a contested case. This order is subject to judicial review under ORS183.484. Any petition
for judicial review must be filed within the 60-day time period specified by ORS 183.484(2). Pursuant to ORS 536.075 and
OAR 137-004-0080, you may petition for judicial review or petition the Director for reconsideration of this order. A petition
for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days following the date the
petition was filed, the petition shall be deemed denied.




IRRIGATION

Twp Rng Mer | Sec Q-0 GLot | DLC 1 Acres
58 5W WM | 22 NE NE 4 1.20
58 SW WM | 22 NE NE 49 16.00
585 SW WM | 22 SW NE 6 10.00
58 SW WM | 22 SE NE 49 9.30
38 SW WM [ 22 SE NE 3 20.90
58 |1 5W WM | 22 SE SW 51 0.40
58 5W WM | 22 NE SE 49 16.00
58 S5W WM | 22 NE SE 2 24.00
58 SW WM | 22 | NWSE 7 20.00
58 5W WM | 22 SW SE 8 26.60
58 S5W WM | 22 SE SE 49 9.50
58 5W WM | 22 SE SE 1 30.50
58 5W WM | 23 | NENW 49 1.00
58 5W WM I 23 | NWNW 49 34.80
58 5W WM 23 | SWNW 49 7.20
58 5W WM | 23 | NWSW 49 25.90
58 SW WM 23 | SWSW 49 14.40
58 SW WM | 27 NE NE 73 39.70
58 5W WM | 27 | NWNE 73 37.60
58 5W WM [ 27 SW NE 73 13.50
58 5W WM | 27 SE NE 73 13.10
38 SW WM | 27 | NENW 73 32.90
58 5W WM 27 | SENW 73 12.50

TOTAL | 427.0

This certificate describes that portion of water right Certificate 22691, State Record of Water Right
Certificates, NOT modified by the provisions of an order of the Water Resources Director entered

FEB 0 4 2021, approving Transfer Application T-13448.

The issuance of this superseding certificate does not confirm the status of the water right in regard to the
provisions of ORS 540.610 pertaining to forfeiture or abandonment.

The right to the use of the water for the above purpose is restricted to beneficial use on the lands or place

of use described.
FEB n 4 2021
WITNESS the signature of the Water Resources Director, affixed

_— g

RN
LisaJ. J aran‘gﬁzfmnsfer and Conservation Section Manager, for
THOMAS M BYLER, DIRECTOR
Oregon Water Resources Department

P~
_—-
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BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Transfer Application ); FINAL ORDER APPROVING AN
T-13448, Yamhill County ) ADDITIONAL POINT OF DIVERSION

. Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right
holder may submit a request to fransfer the point of diversion, place of use, or character of use
authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690,
Division 380 implement the statutes and provides the Department’s procedures and criteria for
evaluating transfer applications.

Applicant

K.A. BERGER FARMS INC.

ATTN: REBECCA BERGER

P.0. BOX 1359

HILLSBORO, OR 97123 -

Findings of Fact

1. OnMay 22,2020, K.A. BERGER FARMS INC., ATTN: REBECCA BERGER filed an
application for an additional point of diversion under Certificate 22691. The Department
assigned the application number T-13448.

2. Notice of the application for transfer was published on June 9, 2020, pursuant to OAR 690-
380-4000. No comments were filed in response to the notice.

3. On September 10, 2020, the Department sent a copy of the draft Preliminary Determination
proposing to approve Transfer Application ‘T-13448 to the applicant, The draft Preliminary
Determination cover letter set forth a deadline of October 12, 2020, for the applicant fo
respond. The applicant requested that the Department proceed with issuance of a
Preliminary Determination and provided the necessary information to demonstrate that the
applicant is authorized to pursue the transfer.

4. On November 18, 2020, the Department issued a Preliminary Determination proposing to
approve Transfer T-13448 and mailed a copy to the applicant. Additionally, notice of the

This final order is subject to judicial review by the Court of Appeals under ORS 183,482, Auy petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and
OAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.

T-13448.15 Page 1 of 5 Special Order Volume 118, Page?ﬁ‘]__



Preliminary Determination for the transfer application was published on the Department’s
weekly notice on November 24, 2020, and in the Yamhill Valley News-Register newspaper
on November 10 and November 17, 2020 pursuant to ORS 540.520 and QAR 690-380-
4020. No protests were filed in response to the notice.

5. The portion of the right to be transferred is as follows:

Certificate:

Use:

Priority Date:

Rate:

Limit/Duty:

Source:

Authorized Points of Diversion:

22691 in the name of BELLEVUE FARMS INC. (perfected under Permit
S-20147)
IRRIGATION of 106.23 ACRES

MARCH 19, 1951

0.27 CUBIC FOOT PER SECOND

The amount of water used for irrigation, together with the amount secured
under any other right existing for the same lands, shall be limited to ONE-
EIGHTIETH of one cubic foot per second per acre, or its equivalent for
each acre irrigated and shall be further limited to a diversion of not to
exceed 2.5 acre feel per acre for each acre irrigated during the irrigation
season of each year.
DEER CREEK, a tributary of SOUTH YAMHILL RIVER

Twp Rng Mer | Sec Q-0 Glot | DLC
58 SW WM | 22 SENE 3
58 SW WM 22 SE SW 51
58 5w WM | 23 SWNW 49
58 5w WM | 27 | NWNW
58 5W WM | 28 NW SE
Authorized Place of Use:
Rng Mer | Sec Q-Q GLot | DLC | Acres | Points of Diversion
35 JW WM 27 | SWNW 19.60 1,3,4,5,ANDS6
58 5W WM [ 27 | NWSW 28.90 1,3,4,5 AND 6
58 SW WM [ 28 SENE 29.50 1,3,4,5 ANDG6
58 SW WM | 28 NE SE 28.23 1,3,4,5, AND 6

TOTAL | 106.23

6. Certificate 22691 does not describe the location of the points of diversion, however
information is available from the applicant, indicating that the points of diversion are located

as follows:

Twp | Rng | Mer | Sec Q-Q Glot | DLC Measured Distance

; = —y—r SRR
s [ sw el a| seow | | w0 |07 OTETNORNADIROTEE
55 | sw |wM 2| sEwg | 3 WEST FROM THIE NE CORNER OF SECTION 22
ss | 5w [wer| 2 [ swew || o |TOBE S soum o o
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7.

8.

Twp Rng | Mer | Sec Q-Q GLot | DLC Measured Distance

POD 3 - 260 FEET SOUTH AND 890 FEET EAST

S5 | oW | WM 27 | NWNW FROM THE NW CORNER OF SECTION 27
. POD 1 - 1990 FEET NORTH AND 1810 FEET
55 | AW | WM 28 | NWSE WEST FROM THE SE CORNER OF SECTION 28

Transfer Application T-13448 proposes an additional point of diversion upstream as follows:
Twp | Rng [ Mer | Sec Q-Q Measured Distances

POD 2 - 1690 FEET SCUTH AND 1420 FEET
WEST FROM THE NE CORNER OF SECTION 28

58 SW | WM | 28 | SENE

The distances from the authorized points of diversion to the additional point of diversion is
as follows:

Distance from Authorized Point of Diversion in
Miles (mb.}

POD | POD3 | POD4 | PODS5S | PODS

0.4 mi. 0.6mi. | 0.8mi. 22mi. | 2.5 mi

The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screening
and/or by-pass device is necessary al the new point of diversion to prevent fish from
entering the diversion and/or safely transport fish back 1o the body of water from which the
fish were diverted and that the diversion is not currently equipped with an appropriate fish
screening and/or by-pass device. This diversion may be eligible for screening cost share
funds.

Transfer Review Criteria [OAR 690-380-4010(2)]

10.

11.

12.
13.

14,

Water has been used within the last {ive years according to the terms and conditions of the
right. There is no information in the tecord that would demonstrate that the right is subject
to forfeiture under ORS 540.010.

A pump, pipeline, and sprinkler system suflicient to use the full amount of water allowed
under the existing right(s) were present within the five-year period prior to submittal of
Transfer Application T-13448.

The proposed change would not result in enlargement of the right.

The proposed change would not result in injury to other water rights.

All other application requirements arc met.

Conclusions of Law

The additional point of diversion proposed in Transfer Application T-13448 is consistent with
the requirements of ORS 540.505 to 540.580 and OAR 690-380-5000.
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8. Alfler satisfactory proof of beneficial use is received, a new certificate confirming the right
transferred will be issued. ‘

Oregon on JAN 07 m

ransfer and Conservation Section Manager, for

LER, DIRECTOR JANOS 282\

Oregon Water Resources Department Muailing date:

‘ 2
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Water Resources Department
725 Summer St NE, Suite A
Salem, OR 97301

(503) 986-0900

Fax (503) 986-0904

January 7, 2021

K A BERGER FARMS INC.
ATTN: REBECCA BERGER
PO BOX 1359

HILLSBORO, OR 97123

REFERENCE: Transfer Application T-13448
Enclosed is a cbpy of the final order approving your water right transfer application.

The time allowed to complete the fransfer is specified in the final order. YOU SHOULD GIVE
PARTICULAR ATTENTION TO THE TIME LIMIT. The water right for any portion of the
authorized change in character of use or change in place of use NOT carried out within the time

allowed will be lost.

An extension of the time limit can be allowed only upon a showing that diligent effort has been
made to complete the actual change(s) within the time allowed.

You are required to hire a Certified Water Rights Examiner (CWRE) to complete a Claim of
Beneficial Use report and map which must be submitted to this Department within one year of
the date you complete the change(s) or within one year of the completion date authorized in the
transfer final order, whichever occurs first.

If you have any questions related to the approval of this transfer, you may contact your
caseworker, Tamera Smith by telephone at (503) 986-0864 or by e-mail at
Tamera.L.Smith@oregon.gov.

Sincerely,

b)u/(;u 6&,&0{/‘

Julie C. Baustian
Water Right Services Support
Transfers and Conservation Section

cc:’  Joel M. Plahn, Watermaster Dist. #22 (via email)
Elizabeth Howard, Agent
Yamhill County Planning

Enclosure




BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Transfer Application ) FINAL ORDER APPROVING AN

T-13448, Yamhill County ) ADDITIONAL POINT OF DIVERSION

.+ Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right
holder may submit a request to transfer the point of diversion, place of use, or character of use
authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690,
Division 380 implement the statutes and provides the Department’s procedures and criteria for
evaluating transfer applications. '

Applicant

K.A. BERGER FARMS INC.

ATTN: REBECCA BERGER

P.O.BOX 1359

HILLSBORO, OR 97123 -

Findings of Fact

1. OnMay 22, 2020, K.A. BERGER FARMS INC., ATTN: REBECCA BERGER filed an
application for an additional point of leClSlon unde1 Certificate 22691, The Department
assigned the application number T-13448.

2. Notice of the application for transfer was published on June 9, 2020, pursuant to OAR 690-
380-4000. No comments were filed in response to the notice.

3. On Septembe1 10, 2020, the Department sent a copy of the draft Preliminary Determination
proposing to approve Transfer Application T-13448 to the applicant. The draft Preliminary
Determination cover letter set forth a deadline of October 12, 2020, for the applicant to
respond, The applicant requested that the Department proceed with issuance of a
Preliminary Determination and provided the necessary information to demonstrate that the
applicant is authorized to pursue the transfer.

4. On November 18, 2020, the Department issued a Preiimin'ary Determination proposing to
approve Transfer T-13448 and mailed a copy to the applicant. Additionally, notice of the

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judiciat
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and
OAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied. '
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Preliminary Determination for the transfer application was published on the Department’s
weekly notice on November 24, 2020, and in the Yambhill Valley News-Register newspaper
on November 10 and November 17, 2020 pursuant to ORS 540.520 and OAR 690-380-
4020. No protests were filed in response to the notice.

5. The portion of the right to be transferred is as follows:

Certificate: 22691 in the name of BELLEVUE FARMS INC. (perfected under Permit
S-20147)

Use: IRRIGATION of 106.23 ACRES

Priority Date: MARCH 19, 1951 &

Rate: 0.27 CUBIC FOOT PER SECOND

Limit/Duty:  The amount of water used for irrigation, together with the amount secured
under any other right existing for the same lands, shall be limited to ONE-
EIGHTIETH of one cubic foot per second per acre, or its equivalent for
each acre irrigated and shall be further limited to a diversion of not to
exceed 2.5 acre feet per acre for each acre irrigated during the irrigation
season of each year.

Source: DEER CREEK, a tributary of SOUTH YAMHILL RIVER

Anthorized Points of Diversion:

Twp Raog Mer | Sec Q-Q GLot | DLC
58 SW WM 22 SE NE 3
58 SW WM | 22 SE SW 51
58 SW WM. | 23 | SWNW 49
58 5W WM | 27 | NWNW
58 3W Wa | 28 NW SE
Authorized Place of Use:
Rog Mer | Sec Q-Q GLot | DLC | Acres | Points of Diversion
58 SW WM | 27 | SWHNW 19.60 1,3,4,5, AND 6
58 SW WM | 27 {| NWSW 28.90 1,3,4,5 AND6
58 SW WM [ 28 SENE 29.50 1,3,4,5, AND 6
58 5W WM | 28 NE SE 28.23 1,3,4,5,AND 6
TOTAL | 106.23

6. Certificate 22691 does not describe the location of the points of diversion, however
information is available from the applicant, indicating that the points of diversion are located

as follows:
Twp Rng | Mer | Sec Q-Q Glot | DLC Measured Distance
o5 | sw w2 | swow || 9 |Eonhnormet NOSHAD I
o5 | ow | | sowe | 5 | [hopiemssonmanoam
ss | sw | 2 (s || o [Bong amrer oo w2 ST
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Twp | Rng | Mer | Sec Q-Q GLot | DLC Measured Distance

POD 3 260 FEET SOUTH AND 890 FEET EAST

58 | SW | WM 27 | NWNW FROM THE NW CORNER OF SECTION 27
POD 1 - 1990 FEET NORTH AND 1810 FEET
55 | SW WM 28 ) NWSE WEST FROM THE SE CORNER OF SECTION 28

Transfer Application T-13448 proposes an additional point of diversion upsiream as follows:

Twp | Rng | Mer | Sec Q-Q Measured Distances

POD 2. 1690 FEET SOUTH AND 1420 FEET
58 | SW | WM 28 | SENE | WEST FROM THE NE CORNER OF SECTION 28

}

The distances from the authorized points of diversion to the additional point of diversion is

as follows:

Distance from Authorized Point of Diversion in
Miles (mi.,)

POD1 | POD3 | POD4 | POD5 | POD6

04mi. | 06mi. | 0.8mi | 22mi | 2.5 mi

-The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screening

and/or by-pass device is necessary at the new point of diversion to prevent fish from
entering the diversion and/or safely transport fish back to the body of water from which the
fish were diverted and that the diversion is not currently equipped with an appropriate fish
screening and/or by-pass device. This diversion may be eligible for screening cost share

funds.

Transfer Review Criteria [OAR 690-380-4010(2)]

10.

11.

12.
13.

14,

Water has been used within the last five years according to the terms and conditions of the
right. There is no information in the record that would demonstrate that the right is subject

to forfeiture under ORS 540.610.

A pump, pipeline, and sprinkler system sufficient to use the full amount of water allowed
under the existing right(s) were present within the five-year period prior to submittal of
Transfer Application T-13448. |

The proposed change would not result in enlargement of the right.
The proposed change would not resulf in injury to other water rights.

d

All other application requireménts are met.

Conclusions of Law

The additional point of diversion proposed in Transfer Application T-13448 is consistent with
the requirements of ORS 540.505 to 540.580 and OAR 690-380-5000.
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Now, therefore, it is ORDERED:
If Transfer Application T-13448 is approved, the final order will include the following;
1. The additional point of diversion proposed in Transfer Application T-13448 is appioved.

2. The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificate 22691 and any
related decree,

3. Water right Certificate 22691 is cancelled, A new certificate will be issued describing those
portions of the right not affected by this transfer.

4. The quantity of water diverted at the additional point of diversion, (POD 2), together with
that diverted at the original points of diversion, (POD 1, POD 3, POD 4, POD 5, AND POD
6), shall not exceed the quantity of water lawfully available at the original points of
diversion, (POD 1, POD 3, POD 4, POD 5, AND POD 6).

5.  Water use measurement conditions:

a. Before water use may begin under this order, the water user shall install a totalizing flow
meter, or, with prior approval of the Director, another suitable measuring device, at each
point of diversion.

b. The water user shall maintain the meters or measuring devices in good working order.

c. The water user shall allow the Watermaster access to the meters or measuring devices;
provided however, where the meters or measuring devices are located within a private
structure, the Watermaster shall request access upon reasonable notice.

6. Prior to diverting water, the water user shall install a fish screening and/or by-pass device, as
appropriate, at the new point of diversion consistent with the Oregon Department of Fish
and Wildlife’s (ODFW) design and construction standards. Prior to installation, the water
user shall obtain written approval from ODFW that the required screen and/or by-pass
device meets ODEFW’s criteria. Prior to submitting a Claim of Beneficial Use, the water user
must obtain written approval from ODFW that the required screening and/or by-pass device
was installed to the state’s criteria. The water user shall maintain and operate the fish screen
and/or by-pass device, as appropriate, at the point of diversion consistent with ODFW’s
operational and maintenance standards,

7. Full beneficial use of the water shall be made, consistent with the terms of this order, on or
before October 1,2022. A Claim of Beneficial Use prepared by a Certified Water Right
Examiner shall be submitted by the applicant to the Department within one year after the
deadline for completion of the change and full beneficial use of the water.
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8. After satisfactory proof of beneficial use is received, a new certificate confirming the right
transferred will be issued.

i Satem, Oregon on JAN.07 m : o

N

‘\
. Jara ransfer and Conservation Section Manager, for

Liga
THOMAS MLBX¥ LER, DIRECTOR . -
Oregon Water Resources Department Mailing dqte: JAN_. 08 ’2&7 Z»\

. 9y
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Ticor Title Company of Oregon
Order No. 471820098205

LIMITATIONS OF LIABILITY
"CUSTOMER" REFERS TO THE RECIPIENT OF THIS REPORT.

CUSTOMER EXPRESSLY AGREES AND ACKNOWLEDGES THAT IT IS EXTREMELY DIFFICULT, IF NOT
IMPOSSIBLE, TO DETERMINE THE EXTENT OF LOSS WHICH COULD ARISE FROM ERRORS OR
OMISSIONS IN, OR THE COMPANY'S NEGLIGENCE IN PRODUCING, THE REQUESTED REPORT, HEREIN
"THE REPORT." CUSTOMER RECOGNIZES THAT THE FEE CHARGED IS NOMINAL N RELATION TO THE
POTENTIAL LIABILITY WHICH COULD ARISE FROM SUCH ERRORS OR OMISSIONS OR NEGLIGENCE,
THEREFORE, CUSTOMER UNDERSTANDS THAT THE COMPANY IS NOT WILLING TO PROCEED IN THE
PREPARATION AND ISSUANCE OF THE REPORT UNLESS THE COMPANY'S LIABILITY IS STRICTLY
LIMITED. CUSTOMER AGREES WITH THE PROPRIETY OF SUCH LIMITATION AND AGREES TO BE
BOUND BY ITS TERMS

THE LIMITATIONS ARE AS FOLLOWS AND THE LIMITATIONS WILL SURVIVE THE CONTRACT:

ONLY MATTERS IDENTIFIED IN THIS REPORT AS THE SUBJECT OF THE REPORT ARE WITHIN ITS
SCOPE. ALL OTHER MATTERS ARE OUTSIDE THE SCOPE OF THE REPORT.

CUSTOMER AGREES, AS PART OF THE CONSIDERATION FOR THE ISSUANCE OF THE REPCRT AND TO
THE FULLEST EXTENT PERMITTED BY LAW, TO LIMIT THE UABILITY OF THE COMPANY, ITS
LICENSORS, AGENTS, SUPPLIERS, RESELLERS, SERVICE PROVIDERS, CONTENT PROVIDERS AND ALL
OTHER  SUBSCRIBERS OR SUPPLIERS, SUBSIDIARIES, AFFILIATES, EMPLOYEES, AND
SUBCONTRACTORS FOR ANY AND ALL CLAIMS, LIABILITIES, CAUSES OF ACTION, LOSSES, COSTS,
DAMAGES AND EXPENSES OF ANY NATURE WHATSOEVER, INCLUDING ATTORNEY'S FEES, HOWEVER
ALLEGED OR ARISING, INCLUDING BUT NOT LIMITED TC THOSE ARISING FROM BREACH OF
CONTRACT, NEGLIGENCE, THE COMPANY'S OWN FAULT AND/OR NEGLIGENCE, ERRORS, OMISSIONS,
STRICT LIABILITY, BREACH OF WARRANTY, EQUITY, THE COMMON LAW, STATUTE OR ANY OTHER
THEORY OF RECOVERY, OR FROM ANY PERSON'S USE, MISUSE, OR INABILITY TO USE THE REPORT
OR ANY OF THE MATERIALS CONTAINED THEREIN OR PRODUCED, SO THAT THE TOTAL AGGREGATE
LIABILITY OF THE COMPANY AND ITS AGENTS, SUBSIDIARIES, AFFILIATES, EMPLOYEES, AND
SUBCONTRACTORS SHALL NOT IN ANY EVENT EXCEED THE COMPANY'S TOTAL FEE FOR THE
REPORT.

CUSTOMER AGREES THAT THE FOREGOING LIMITATION ON LIABILITY IS A TERM MATERIAL TO THE
PRICE THE CUSTOMER IS PAYING, WHICH PRICE IS LOWER THAN WOULD OTHERWISE BE OFFERED
TO THE CUSTOMER WITHOUT SAID TERM. CUSTOMER RECOGNIZES THAT THE COMPANY WOULD
NOT ISSUE THE REPORT BUT FOR THIS CUSTOMER AGREEMENT, AS PART OF THE CONSIDERATION
GIVEN FOR THE REPORT, TO THE FOREGOING LIMITATION OF LIABILITY AND THAT ANY SUCH
LIABILITY 1S CONDITIONED AND PREDICATED UPON THE FULL AND TIMELY PAYMENT OF THE
COMPANY'S INVOICE FOR THE REPORT.

THE REPORT {8 LIMITED IN SCOPE AND IS NOT AN ABSTRACT OF TITLE, TITLE OPINION, PRELIMINARY
TITLE REPORT, TITLE REPORT, COMMITMENT TO ISSUE TITLE INSURANCE, OR A TITLE POLICY, AND
SHOULD NOT BE RELIED UPON AS SUCH. THE REPORT DOES NOT PROVIDE OR OFFER ANY TITLE
INSURANCE, LIABILITY COVERAGE OR ERRORS AND OMISSIONS COVERAGE. THE REPORT IS NOT TO
BE RELIED UPON AS A REPRESENTATION OF THE STATUS OF TITLE TO THE PROPERTY. THE
COMPANY MAKES NO REPRESENTATIONS AS TO THE REPORT'S ACCURACY, DISCLAIMS ANY
WARRANTY AS TO THE REPORT, ASSUMES NO DUTIES TO CUSTOMER, DOES NOT INTEND FCR
CUSTOMER TO RELY ON THE REPORT, AND ASSUMES NO LIABILITY FOR ANY LOSS OCCURRING BY
REASON OF RELIANCE ON THE REPORT OR OTHERWISE,

Infermational Report of Ownership and Monetary Encumbrances
(Ver. 20161024)



Ticor Title Company of Oregon
Order No. 471820098205

IF CUSTOMER (A) HAS OR WILL HAVE AN INSURABLE INTEREST IN THE SUBJECT REAL PROPERTY,
(BYy DOES NOT WISH TO LIMIT LIABILITY AS STATED HEREIN AND (C) DESIRES THAT ADDITIONAL
LIABILITY BE ASSUMED BY THE COMPANY, THEN CUSTOMER MAY REQUEST AND PURCHASE A POLICY
OF TITLE INSURANCE, A BINDER, OR A COMMITMENT TO ISSUE A POLICY OF TITLE INSURANCE, NO
ASSURANCE 1S GIVEN AS TO THE INSURABILITY OF THE TITLE OR STATUS OF TITLE., CUSTOMER
EXPRESSLY AGREES AND ACKNOWLEDGES IT HAS AN INDEPENDENT DUTY TO ENSURE AND/OR
RESEARCH THE ACCURACY OF ANY INFORMATION OBTAINED FROM THEE COMPANY OR ANY PRODUCT
OR SERVICE PURCHASED.

NO THIRD PARTY IS PERMITTED TO USE OR RELY UPON THE INFORMATION SET FORTH IN THE
REPORT, AND NO LIABILITY TO ANY THIRD PARTY IS UNDERTAKEN BY THE COMPANY.

CUSTOMER AGREES THAT, TO THE FULLEST EXTENT PERMITTED BY LAW, IN NO EVENT WILL THE
COMPANY, ITS LICENSORS, AGENTS, SUPPLIERS, RESELLERS, SERVICE PROVIDERS, CONTENT
PROVIDERS, AND ALL OTHER SUBSCRIBERS OR SUPPLIERS, SUBSIDIARIES, AFFILIATES, EMPLOYEES
AND SUBCONTRACTORS BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, INDIRECT, PUNITIVE,
EXEMPLARY, OR SPECIAL DAMAGES, OR LOSS OF PROFITS, REVENUE, INCOME, SAVINGS, DATA,
BUSINESS, OPPORTUNITY, OR GOODWILL, PAIN AND SUFFERING, EMOTIONAL DISTRESS,
NON-OPERATION OR INCREASED EXPENSE OF OPERATION, BUSINESS INTERRUPTION OR DELAY,
COST OF CAPITAL, OR COST OF REPLACEMENT PRODUCTS OR SERVICES, REGARDLESS OF
WHETHER SUCH LIABILITY IS BASED ON BREACH OF CONTRACT, TORT, NEGLIGENCE, THE
COMPANY'S OWN FAULT AND/OR NEGLIGENCE, STRICT LIABILITY, BREACH OF WARRANTIES, FAILURE
OF ESSENTIAL PURPOSE, OR OTHERWISE AND WHETHER CAUSED BY NEGLIGENCE, ERRORS,
OMISSIONS, STRICT LIABILITY, BREACH OF CONTRACT, BREACH OF WARRANTY, THE COMPANY'S
OWN FAULT AND/OR NEGLIGENCE OR ANY OTHER CAUSE WHATSOEVER, AND EVEN IF THE COMPANY
HAS BEEN ADVISED OF THE LIKELIHOOD OF SUCH DAMAGES OR KNEW OR SHOULD HAVE KNOWN OF
THE POSSIBILITY FOR SUCH DAMAGES.

* END OF THE LIMITATIONS OF LIABILITY

Informational Report of Ownership and Monetary Encumbrances
(Ver. 20161024)












; O Water Resources Department
i regon 725 Summmer St NE, Suite A

" Katé Brown, Goveriior
(503) 986-0900
Fax (503) 986-0904

NovEMBER {4, 2020
VIA E-MAIL

BERGER FARMS INC.
ATTN: REBECCA BERGER
PO BOX 1359

HILLSBORO, OR 97123

SUBJECT: Water Right Transfer Application T-13448

Please find enclosed the Preliminary Determination indicating that, based on the information
available, the Department intends to approve application T-13448. This document is an
intermediate step in the approval process; water may not be used legally as proposed in the
transfer application until a Final Order has been issued by the Department. Please read this entire
letter carefully to determine your responsibility for additional action.

A public notice is being published in the Department’s weekly publication and in the Yamhill
Valley News-Register newspaper, simultaneously with issuance of the Preliminary
Determination. The notice initiates a period in which any person may file either a protest
opposing the decision proposed by the Departinent in the Preliminary Determination or a standing
statement supporting the Department’s decision. The protest period will end 30 days after the last
date of newspaper publication.

If no protest is filed, the Department will issue a Final Order consistent with the Preliminary
Determination. You should receive a copy of the Final Order about 30 days after the close of the
protest period.

If a protest is filed, the application may be referred to a contested case proceeding. A contested
case provides an opportunity for the proponents and opponents of the decision proposed in the
Preliminary Determination to present information and arguments supporting their position in a
quasi-judicial proceeding. '

Please do not hesitate to contact me at tamera.l.smith@oregon.gov or 503-986-0864 if I may be
of assistance.

Sincerely,
\[ﬁhﬁ\/

Transfer Caseworker
Transfer and Conservation Section

——  Salem;OR 97301 -



BEFORE THE. WATER RESOURCES DEPARTMENT

OF THE
- STATE OF OREGON
In the Matter of Transfer Application ) PRELIMINARY DETERMINATION
T-13448, Yamhill County ) PROPOSING APPROVAL OF AN

) ADDITIONAL POINT OF DIVERSION

Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establish the process in which a water right
holder may submit a request to transfer the point of diversion, place of use, or character of use
authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter 690,
Diviston 380 implement the statutes and provides the Department’s procedures and criteria for
evaluating transfer applications.

Applicant

K.A. BERGER FARMS INC,
ATTN: REBECCA BERGER
P.O. BOX 1359
HILLSBORO, OR 97123

Findings of Fact

1. OnMay 22, 2020, K.A. BERGER FARMS INC., ATTN: REBECCA BERGER filed an
application for an additional point of diversion under Certificate 22691. The Department
assigned the application number T-13448.

2. Notice of the application for transfer was published on June 9, 2020, pursuant to OAR 690-
380-4000. No comments were filed in response to the notice.

3. On September 10, 2020, the Department sent a copy of the draft Preliminary Determination
proposing to approve Transfer Application T-13448 to the applicant. The draft Preliminary .
Determination cover letter set forth a deadline of October 12, 2020, for the applicant to
respond. The applicant requested that the Department proceed with issuance of a
Preliminary Determination and provided the necessary information to demonstrate that the
applicant is authorized to pursue the transfer.

4. The portion of the right to be transferred is as follows:

Certificate: 22691 in the name of BELLEVUE FARMS INC. (perfected under Permit
S-20147)

Use: IRRIGATION of 106,23 ACRES

Priority Date: MARCH 19, 1951

Pursuant to OAR 690-380-4030, any person may file a protest or standing statement within 30 days after the last date
of publication of notice of this preliminary determination,

T-13448.ts Page 1 of 5



7 Raté:'

Limit/Duty:

Source:

0.27 CUBIC FOOT PER SECOND

The amount of water used for irrigation, together with the amount secured
under any other right existing for the same lands, shall be limited to ONE-
EIGHTIETH of one cubic foot per second per acre, or its equivalent for
each acre irrigated and shall be further limited to a diversion of not to
exceed 2.5 acre feet per acre for each acre irrigated during the irrigation
season of each year.
DEER CREEK, a tributary of SOUTH YAMHILL RIVER

Authorized Points of Diversion;

Twp Rng Mer | Sec Q-Q GLlot { DLC
58 5W WM 22 SENE 3
58 5W WM 22 SE SW 51
58 5W WM | 23 SWNW 49
58 5W WM | 27 NW NW
538 SW WM | 28 NW SE
Authorized Place of Use:
Rug Mer | Sec Q-Q Glot | DLC | Acres | Points of Diversion
58 SW WM | 27 SWNW 15.60 1,3,4,5,AND 6
58 S5W WM | 27 NW SW 28.90 1,3,4,5 AND &
58 5W WM | 28 SE NE 29.50 1,3,4,5 AND 6
58 SW WM . 28 NE SE 28.23 1,3,4,5, AND 6
TOTAL | 106.23
5. Certificate 22691 does not describe the location of the points of diversion, however
information is available from the applicant, indicating that the points of diversion are Ioca’red
as follows:
Twp | Rng | Mer | Sec Q-Q GLot | DLC Measured Distance
POD 4~ 110 FEET NORTH AND 1930 FEET
25 | SW WM 22 | SESW >l | EAST FROM THE SW CORNER OF SECTION 22
PO 5 — 1940 FEET SOUTH AND 960 FEET
>S | SW WM 22 | SENE |3 WEST FROM THE NE CORNER OF SECTION 22
POD 6 — 2180 FEET SOUTH AND 270 FEET EAST
5S | SW WM | 23 | SWNW 49| FROM THE NW CORNER OF SECTION 23
POD 3 —-260 FEET SOUTH AND 890 FEET EAST
35 1 SW WM 27 | NWNW FROM THE NW CORNER OF SECTION 27
POD 1 - 1990 FEET NORTH AND 1810 FEET
>S | SW o WM, 28 | NWSE WEST FROM THE SE CORNER OF SECTION 28
6. Transfer Application T-13448 proposes an additional point of diversion upstream as follows:
Twp | Rng | Mer | Sec Q-Q Measured Distances
WM POD 2 — 1690 FEET SOUTH AND 1420 FEET
58 SW 28 SENE WEST FROM THE NE CORNER OF SECTION 28
T-13448.1s Page 2 of 5




“The distances from the authorized points of diversion to the additional point of diversionis

as follows:

Distance from Authorized Point of Diversion in
Miles (mi.)

POD1 | POD3 | POD4 | PODS | PODG

04 mi.. | 0.6mi. 0.8 mi. 22mi. | 2.5 mi

The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screening
and/or by-pass device is necessary at the new point of diversion to prevent fish from
entering the diversion and/or safely transport fish back to the body of water from which the
fish were diverted and that the diversion is not currently equipped with an appropriate fish
screening and/or by-pass device. This diversion may be eligible for screening cost share
funds.

Transfer Review Criteria [OAR 690-380-4010(2)]

9.

10.

11,
12,

13.

Water has been used within the last five years according to the terms and conditions of the
right. There is no information in the record that would demonstrate that the right is subject

to forfeiture under ORS 540.610.

A pump, pipeline, and sprinkler system sufficient to use the full amount of water allowed
under the existing right(s) were present within the five-year period prior to submittal of
Transfer Application T-13448.

The proposed change would not result in enlargement of the right.

The proposed change would not result in injury to other water rights.

All other application requirements are met.

Determination and Proposed Action

The additional point of diversion proposed in Transfer Application T-13448 appears to be
consistent with the requirements of ORS 540.505 to 540.580 and OAR 690-380-5000. If
protests are not filed pursuant to OAR 690-380-4030, the transfer application will be approved.

If Transfer Application T-13448 is approved, the final order will include the following:

1.

2,

The additional point of diversion proposed in Transfer Application T-13448 is approved.

The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject fo all other conditions and limitations contained in Certificate 22691 and any

related decree. '

Water right Certificate 22691 is cancelled. 4 new certificate will be issued describing those
portions of the right not affected by this transfer. '
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4. The quantity of water diverted at the additional point of diversion, (POD 2), together with
that diverted at the original points of diversion, (POD 1, POD 3, POD 4, POD 5, AND POD
6), shall not exceed the quantity of water lawfilly available at the original points of
diversion, (POD 1, POD 3, POD 4, POD 5, AND POD 6).

5. Water use measurement conditions:

a. Before water use may begin under ihis ovder, the water user shall install a totalizing flow
meter, or, with prior approval of the Director, another suitable measuring device, at each
point of diversion.

b. The water user shall mainiain the meters or measuring devices in good working order.

¢. The water user shall allow the Watermaster access to the meters or measuring devices,
provided however, where the meters or measuring devices are located within a private
structure, the Watermaster shall request access upon reasonable notice.

6. Prior o diverting water, the water user shall install a fish screening and/or by-pass device,
as appropriate, at the new point of diversion consistent with the Oregon Department of Fish
and Wildlife's (ODFW) design and construction standards. Prior to installation, the water
user shall obtain written approval from ODFW that the required screen and/or by-pass
device meets ODFW’s criteria. Prior to submitting a Claim of Beneficial Use, the water user
must ebtain written approval from ODFW that the required screening and/or by-pass device

- was installed to the state’s criteria. The water user shall maintain and operate the fish
screen and/or by-pass device, as appropriate, at the point of diversion consistent with’
ODFW'’s operational and maintenance standards.

7. Full beneficial use of the water shall be made, consistent with the terms of this order, on or
before October 1, 2021. A Claim of Beneficial Use prepared by a Certified Water Right
Examiner shall be submitfed by the applicant to the Department within one year after the
deadline for completion of the change and full beneficial use of the water.
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8 Aﬁ‘e; safzsfactor 'y pi oof of benef cial use is 1 ece:ved a hew cer’ tlf cate conf 1 mmg the rzghf
transferred will be issued.

NOV.1 8 2020

Oregon Water Resom ces Department

This Preliminary Determination was prepared by: Tamera Smith. If you have any questions about the
information in this document, you may reach me at 503-986-0864 or tamera.l. smith(@oregon.goy

Protests should be addressed to the attention of Water Rights Services Division, Water Resources Department, 725
Summier St. NE, Suite A, Salem, OR 97301-1266.

IMPORTANT: Due to COVID-19, the Department’s office is closed to walk-in services. The Department
encourages the submission of protests by U.S. mail. Please consider mailing early to ensure the Department
receives the protest by the deadline specified above.

Notice Regarding Service Members: Active duty Service Members have a right to stay these proceedings
ander the federal Service Members Civil Relief Act. For more information contact the Oregon State Bar at
800-452-8260, the Oregon Military Department at 503-584-3571, or the nearest United States Armed Forces
Legal Assistance Office through http:/legalassistance.law.afmil. The Oregon Military Department does not
have a toll free number,
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(] 3. Screen 2 Year
{Option 3 may be checked if the change is from an unscreened diversion to a HISTORIC POD or
an existing POD in use for another water right, and cost-share funds are not currently available.
1t should NOT be checked if listed fish species are present at the point of diversion, the
originating water right diversion is screened, cost-share funds are currently available, or the
diversion is nof eligible for ODFW’s cost-share program. Please provide contact information on
the “Fish Screening and Passage Information” sheet.] If extraordinary circumstances are
present, please explain:
Note: This option will yield the following:

Finding of Fact: The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screen is
necessary at the new point of diversion to prevent fish from entering the diversion and that the diversion is not
currently equipped with an appropriate fish screen. Listed fish species are not present at the point of diversion, the
originating water right diversion is not screened, cost-share funds are not currently available, and the proposed
diversion may be eligible for ODFW's cost-share program. A grace period of two years is appropriate until such
time as cost-share funds become available to assist in the construction of a fish screen. If cost-share funds do not
become available, the water user must screen within the indicated time period regardless of the availability of cost-
share funding.

Condition: By October 1, 20__ [Within fwo years after the date of this order] the water user shall install an
approved fish screen at the new point of diversion. The water user may withdraw water at the new point of diversion
without a screen until October 1, 20__. The water user shall provide to OWRD a written statement from Oregon
Department of Fish and Wildlife (ODFW) that the installed screen meets the state’s criteria, or that ODFW has
determined a screen is not necessary.

The water user shall maintain and operate the fish screen at the new point of diversion consistent with ODFY’s
operational and maintenance standards, 1f ODFW determines the screen is not functioning properly, and is
unsuccessful in working with the water user to meet ODFW standards, ODFW may request that OWRD regulate the
use of water until OWRD receives notification from ODFW that the fish screen is functioning properly.

[] 4. Sereen Future
[Use this option if fish are not currently present, but might possibly be at some future time.]
Note: This option will yield the following:

Finding of Fact; The Oregon Department of Fish and Wildlife has determined that the diversion is not currently
equipped with an appropriate fish screen, but a fish screen may be required in the future af the new point of
diversion to prevent fish from entering the diversion.

Condition: The Oregon Department of Fish and Wildlife (ODFW) may require the water user to install an approved
fish screen at the new point of diversion within one year after receiving written notification that a fish screen is
required. Once installed the water user shall maintain and operate the fish screen at the new point of diversion
according to ODFW’s operational and maintenance standards. [f ODFW determines the screen is not functioning
properly, and is unsuccessful in working with the water user to meet ODFW standards, ODFW may request that
OWRD regulate the use of water untit OWRD receives notification from ODFW that the fish screen is functioning

properly,

[J 5. NoScreen Needed
[Check this box if fish are not currently present, and are not expected in the future.]

B - {541) 464-2182
L’ o o
Signature Phone

Jason Brandt SW Hydro Coordinator

Printed Name Title
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| Oregon Department of Fish and Wildlife

Additional Fish Screening and Passage Information for the Applicant
(To be completed by ODFW for WRD to provide to the applicant.)

Transfer #: T-13448

The applicant should be aware that fish screening and passage may be required
for certain changes in point of diversion if the boxes below are checked.

Fish screening is required as a condition of this transfer. The fish screen must meet ODFW’s
design, construction, operational and maintenance standards.

Pursuant to ORS 498.306, cost-share funds may be available to assist in the instatlation of
fish screening.

The applicant should contact the ODFW staff member below to obtain additional
information on the design, construction, operational, and maintenance standards for the fish
screen and to obtain information about ODFW’s cost-sharing program for screening. Prior
to installation, the water user must obtain written approval from ODFW that the
required screen meets ODFW’s criteria.

ODFW staff name: Hilary Doulos
Address: 3561 Klindt Dr

City/State/Zip: The Dalles, OR 97058
Phone: (541) 296-8026

<} This transfer may trigger requirements for fish passage under ORS 509.585 because a new
point of diversion will be constructed, an existing point of diversion’s capacity will be
increased, or an existing point of diversion will be abandoned. The applicant should contact
the ODFW staff member below for a determination of whether native migratory fish are or
were present at the applicable location, which wilf determine whether fish passage must be
addressed.

ODFW staff name: Jason Brandt
Address: 4192 North Umpgua Highway

City/State/Zip: Roseburg, OR 97470
Phone: (541) 464-2182

ODFW/WRD POD Transfer Comment Form  7/1/2012 Page 3



P STATE OF OREGON
WATER RESOURCES DEPARTMENT

vfii TOT0C0 725 Summer St. N.E. Ste. A
RECEIPT# Lo (DD SALEM, OR 97301-4172 INVOICE #
! (503) 986-0900 / (503) 986-0904 (fax)
RECEIVED FROM: f‘),.;[f - ”“N "’,—* ‘:'r BIrms / 43 #.- | APPLICATION
BY: s . PERMIT
TRANSFER |/ /& /’ /8
CASH: OTHER (IDENTIFY)

[l

| TOTAL REC'D

CHE Fﬁ#

| 1083 TREASURY

4170 WRD MISC CASH ACCT

s ZeT E)

-

Distribution — White Copy -

q;m;, COPIES / f/ / 'ﬁ j/'f/'“/ '/-" B Sl
P4/ 2. omer: (DENTIFY) 2 imbitigtmes? /9 0/ Lr1h s 1 248 82
V4 €
0243 I/S Lease 0244 Muni Water Mgmt. Plan 0245 Cons. Water ’
| 4270 WRD OPERATING ACCT
MISCELLANEOUS
0407 COPY & TAPE FEES $
0410 RESEARCH FEES $
0408 MISC REVENUE: (IDENTIFY) $
TC162 DEPOSIT LIAB. (IDENTIFY) $
0240 EXTENSION OF TIME $
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER $ 0202 $
0203 GROUND WATER $ 0204 $
0205 TRANSFER $
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR $ 0219 $
LANDOWNER'S PERMIT 0220 $
OTHER (IDENTIFY)
| 0536 TREASURY 0437 WELL CONST. START FEE
0211 WELL CONST START FEE S CARD #
0210 MONITORING WELLS $ CARD #
OTHER (IDENTIFY)
[ 0607 TREASURY 0467 HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) $
0231 HYDRO LICENSE FEE (FW/WRD) $
HYDRO APPLICATION
. TREASURY OTHER / RDX _]
FUND TITLE
OBJ. CODE VENDOR #
DESCRIPTION S |
a & 9 ,-r v, " ,r —
RECEPT: I, 4 :1+ DATED: / L5 - 20740 / /’

Customer, Yellow Copy - Fiscal, Blue Copy . File Butf Copy - Fiscal




REIMBURSEMENT AUTHORITY
APPLICANT'S AGREEMENT
Contract Number: R11-261-21

This Agreement is between the Cregon Water Resources Department, hereafter OWRD, and K.A. Berger Farms

Inc.; Rebecca Berger, hereafter Applicant, hereafter known together as the pariies.
f OWRD Information Applicant’s Information Applicant's Representative \\
Contact: Kelly Starnes Name: K.A. Berger Farms Inc. Name: Schwabe, Williamson & Wyatt
Title: Transfer Advisor Contact: Rebecca Berger Contact:  Elizabeth Howard
Address: 725 Summer Street, NE, Suite A Address: P.O. Box 1359 Address: 1211 SW Fifth Ave, Suite 1900
Salem, OR 97301-1266 Hillsboro, OR 97123 Portland, OR 97204
Phone: 503 986-0886 Phone;  (503) 209-5449 Phone:  {503) 796-2093
Fax: 503 986-0901 Fax; Fax:
patrick.k starnes@oreqon.qov Email; annelisa@bergersesd.com Email: ehoward@schwabe.com / )
4

\\Emailz

Purpose The purpose of this Agreement is 10 expedite the processing of the Transfer Application. (Application
Number: T-13448)

1.

Authority. The OWRD has been authorized pursuant to ORS 536.055 to enter into a voluntary agreement with
any applicant, permittee or regulated entity (collectively Applicant) for expediting or enhancing a regulatory
process. In making this agreement, OWRD shall require the applicant to pay the full cost of expedited process.

Restrictions. Applicant and OWRD agree that this Agreement shall not be construed to restrict in any way the
decisions and actions by OWRD. OWRD shall be free to exercise independent judgment consistent with
existing faws and regulations.

Effective Date and Duration. Unless otherwise terminated by non-deposit of funds by the Applicant, this
Agreement shall become effective on the date on which both parties have signed the Agreament and the full
deposit of the estimated cost of the proposed service.

Consideration.

a. Applicant shall pay OWRD in advance for actual costs incurred by OWRD. The estimated
maximum reimbursement payable to OWRD under this Agreement is $1,268.82. Applicant agrees
to pay tha full amount of $1,268.82 to OWRD prior to commencement of any work stated in this
Agreement. This payment will be placed in an account administered by OWRD and drawn upon as
costs are actually incurred. If the actual cost of performing the work is less than payments
received, OWRD will refund the unspent balance. If the actual cost of processing exceeds the
estimate, the Applicant can either elect to terminate this Agreement or amend the Agreement {o
refiect the increase in cost.

k. The costs stated in this Agreement do not include the statutory application processing and filing
fees.

Confidentiality. Applicant agrees that any information provided to or acquired by OWRD under this Agreement
will be subject to the Oregon Public Recerds Law and shall be considered public records.

Indemnity. Applicant shall defend, save, hold harmless, and indemnify the State of Oregon, OWRD, and their
officers, employees, and agents from and against all claims, suils, actions, losses, damages, liabilities, costs
and expenses of any nature resulting from or arising out of, or relating to the activities of Applicant or its
representatives, officers, employees, contractors, or agents under this Agreement or with respect to the
expedited service. The Applicant acknowledges that the Oregon Water Resources Depariment cannot and
does not guarantee a favorable review under the subject regulatory process.

Transfer Reimbursement Authority Contract R11-261-21 Page 1 of 2 Revised January 2020










-
E
i
E

1

F

STATE OF OREGON
WATER RESOURCES DEPARTMENT

1 32559 725 Summer St. N.E. Ste. A
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" The point of diversion is located in the Tot 3 (SERBE), Section 225 SE}

STATE OF OREGON
COUNTY OF  YAMFTIL

CERT]F!CATE OF WATER RIGHT

4

Thig I To Certifp, mar - muxswe pas DG,

of P, 0. Box 89, McMinnville - iState of Oregoen 'l _ , has made proof
to the satisfaction of the STATE ENGINEER of Oregon, of a right to the use of the waters of
Dear Crock ' ¥ :

a tributary of Sonth Yamhill iiver h for the purpose of

ation v . . ;
under Permit No. 20147 of the State Fngineer, and that said right to the use of scid waters

has been perfected in accordance with the ldws of Oregon; that the priority of the right hereby
confirmed dates from  March 19, 1951

N >
that the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is Bmited to an emount actually beneficially used for seld purposes, and shall not exceed
1.35 onble feob per second

or its equivalent in case of rotation, measured at the point of div{éﬁon from the stream.

W, an projected
within Yolam IO #51, Section.22; SW4IW},-as projscted within Renderson DIC #19,
Section 233 NWLINE, “Seotion 27j NWASEY; Section 28; Township 5 Soutk, Range 5
West, ﬁ. H. - '

The amount of water used for irrigation, fogether with the emount secured under any ofher
right existing for the same lands, shall be limited to  ome=edghtieth  of one cubic foot per second
peracre,0r its equivalent for each acre irrigated and shall be further limited
to a diversion of not to excoed 2} acre feeb per-acre for each acre irrigated
during the irripation season of eash ymar, and shall be still further 1limited
to a diversion of not to exceed Li35 cfs, :

and shell
conform to such reasonable rotation systefn as may be ordered by the proper state officer.
A description of the place of use under the right hereby confivmed, and to which such right is
apputrtenant, is as follows:
6,0 acres in the mf{swi,- as projected within S, Holman DIC #43
1,1 acres in the SE3SWg, as projested within S. Bolman DIG #i5
~ Sectlon Il
2,9 acres in tho SEASEY, as projected within S, Holman DLC #43
Secticn 15
16,0 acraz in the HE , as projected mithin Henderson DIC #h9
1.2 acres in Lot L imi;g%g .

10.0 aores in Lot 6 (SW 3

20,9 aores in Lot 3 i;déim.,,) .

9.3 acres in the SE , as grojected within Fenderson DLC #4S -
0.} acres in the SES:&'\’I , as projected within H, Yooum DIC #51
16.0 acres in the NESSE3, as projected within Henderson DIC #h9
21,0 acres in ot 2 ma%ggé-)

20,0 acves in Lot 7 (NW 1;

26,6 scres in Tok 8 SI"i';j‘;‘SEi _

3045 acres in Iot 1 SE;SE,,} .

9,5 acres in the SEASEE, as projected within Hendorson DIC #L9

Section 22 T
1.0 acres in the NEWWZ, as profected within Hendardon DIC #1i9
318 acres in the NW; HWi, as projected within Henderson DLG #li9
742 acres in the S?f-%snf#, g8 projected within Hendertion DIC #u9
22,9 acres in the NVASWI, as projected within Henderson DLG #.9
10, acres in the STASWE, as projected within Henderson DIC #i9
: . Section 23 : - ‘

39,7 aores. in the Ans.lmsi, as projected within Mirram Payne DIC #73
37.6 acres in the NEZNEZ, as projocted mithin Mirram Payne Dic #73
13.5 acres in the S7 %, as projocted within Mirram Payne DIC #73
13.1-acres in the SEgiE3, as projected within Mrram Paynse DLC. f73

* Sactien 27

(cent;‘d]oﬁ n&t%)@)“

rr—



Ak

32.9 zores in the nsmf, as projec'bed within Mirram Payne DIC #73

1946 acres in the SWaANG
12,5 acres in the SBgiW2, as projected within Mirram Payne DLC #73

28.9 acres in the NW;SW: . .
- Section 27

o 29,5 gerss in the SEINES
26,23 acres in the NEISE:
Section 28

Township 5 South, Range 5 West, W, M,

The right to the use of the waoter for the purposes dforesaid is restricted to the lands or place of
use herein described,

WITNESS the signature of the State Engineer, affixed
this 12bWay of Juné ' , 1987,

1EWIS A, STA}!LBY

. State Engineer

Recorded in Sfdte Record of Water Right Certificates, Volume 16 page 22691,





















































































STATE OF OREGON
WATER RESOURCES DEPARTMENT

[

M \Qble []

: 1929960 @ 725 Summer St. N.E. Ste. A
RECEIPT# L I£J0 SALEM, OR 97301-4172 . INVOICE #
| , o (503) 986-0800 / (503) 986-0904 (fax)
~ RECEIVED FROM: J’?’f“ @y i /7 17277 L4 70774 !’ APPLICATION
- BY: p/3 :’«L_M PERMIT
TRANSFER YEL L
CASH: CHECH# OTHER: (IDENTIFY)

| TOTAL REC'D

] $ l .‘:)} .CJ“?

| 1083 TREASURY

4170 WRD MISC CASH ACCT

0407

242

0243 |/S Lease

J71Z24 A /126

COPIES /
(IDENTIFY) f}ﬁ“ w],!’ VLIS TR 7D f/gff«*/iz {

* OTHER:

0244 Muni Water Mgmt. Plan

5 /2% 7P

0245 Cons. Walsr

| 4270 WRD OPERATING ACCT _I
MISCELLANEOUS
0407 COPY & TAPE FEES $
0410 RESEARCH FEES $
0408 MISC REVENUE: (IDENTIFY) $
TC162 DEPOSIT LIAB. (IDENTIFY) S
0240 EXTENSION OF TIME $
WATER RIGHTS: EXAM FEE RECORB FEE
0201 SURFACE WATER 3 0202 $
0203 GROUND WATER $ 0204 $
0205 TRANSFER _ $
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR S 0219
LANDOWNER'S PERMIT 0220
OTHER (IDENTIFY)

| 0536 TREASURY

0437 WELL CONST. START FEE

0211
0210

WELL CONST START FEE $ . |CARD #
MONITORING WELLS $ CARD #
OTHER (IDENTIFY)

| 0607 TREASURY

0467 HYDRO ACTIVITY  LIC NUMBER

0233
0231

POWER LICENSE FEE (FW/WRD)

HYDRO LICENSE FEE (FW/WRD)

HYDRO AF’FLJCATION

TREASURY‘:-‘ ]

FUND

OBJ. CODE

DESCRIPTION

RECEIPT: j,‘ff;,j" Y

/2 f
gy / /"

50 i b’

DATED:

$
$
|
$
$
|
DRAD W
5 B

Distribution — White Copy - Cuslomer, Yellow Copy - F;scal BIueCopy F|Ie, Buff Copy - Fiscal







Water Resources Department
725 Summer St NE, Suite A
Salem, OR 97301

(503) 986-0900

Fax (503) 986-0904

June 9, 2020

K A BERGER FARMS INC.

ATTN: REBECCA BERGER

PO BOX 1359

HILLSBORO, OR 97123 ,

Reference: Application T- 13448

On May 22, 2020, we received your water right Transfer application. The application was
accompanied by $1160.00. Our receipt number 132559 is enclosed.

By copy of this letter, we are asking the Watermaster for a report regarding the potential for
injury to existing water rights which may be caused by the requested change. A review form will
also be sent to Oregon Department of Fish and Wildlife to determine if a fish screen is needed.

This application may require publication of a notice for two consecutive weeks in a newspaper
with general circulation in the area where the water right is located. If it is determined that
newspaper notice will be required, the Department will prepare the notice and notify you of the
cost. You will be responsible for submitting payment to the Department prior to publication of
the notice.

Except as provided under ORS 540.510(3) for municipalities, you may not use water from the
new point of diversion until a final order approving the transfer application has been issued by
the Department. In order to avoid any possible forfeiture of the water right, you should continue
to use the water as described by your existing water right.

If the land is sold before the application is approved, the buyer’s consent to the application will
be required unless a recorded deed or other legal document clearly established that the water
right was not conveyed in the sale.

Refer to the following page for a chart showing the steps and expected timelines for the
processing of your application.

If you have any questions, please contact the Transfer Section at (503) 986-0815.
Cc: Watermaster Dist. #22 (via email)

Yamhill County Planning
Elizabeth Howard, Agent

Enclosure
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