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Salem, OR 97301
(503) 986-0900
Fax (503) 986-0904

o . Water Resources Department
! regon , 725 Summer St NE, Suite A

Kate Brown, Governor

February \% , 2021

Applicant

CITY OF BEND

62975 BOYD ACRES ROAD
BEND, OREGON 97701
periffiths@bendoregon.gov

Re: Instream Transfer T-13437 & Mitigation Credit Project MP-263

Thank you for participating in the Instream Transfer and Deschutes Mitigation Credit programs.
I want to express appreciation for your participation in these programs and cooperation in
helping to improve streamflows for fish and aquatic life and to provide mitigation water to
groundwater users in the Deschutes Groundwater Study Area.

As identified in the attached Final Order, this Instream Transfer has been approved and
awarded mitigation credits. Mitigation credits awarded to this project have been assigned to
the City of Bend.

These mitigation credits may be used to satisfy the mitigation obligation of a groundwater
permit or application or may be assigned to any person or mitigation bank. The 41.97
mitigation credits awarded to this project are valid upon issuance of the instream certificate
and until used to fulfill the mitigation obligation of a groundwater permit application(s) and/or
an existing groundwater right(s). The mitigation credits may be used in the Middle Deschutes
and/or General Zones of Impact as described above. A groundwater user wanting to
demonstrate that mitigation credits are being used to satisfy a mitigation obligation needs to
submit documentary evidence to the Department showing that mitigation credits have been
obtained and assigned to them.

Mitigation credit transactions should be reported to the Water Resources Department. The
Department has a Documentary Evidence form, copy enclosed (along with an example),
available for your use or any subsequent mitigation credit holder, to assign the creditsto a
groundwater user. The Department's Documentary Evidence form contains pertinent
information needed by the Department to evaluate the use and validity of the mitigation
credits.

If you decide to assign the mitigation credits to someone other than a groundwater user, the
Department would like to suggest that the enclosed Assignment of Mitigation Credits form
(chain-of-custody} be used to assign credits to another party. An additional Assignment of
Mitigation Credit form is also enclosed. Assignment forms will help establish a chain-of-custody
for the ownership of the mitigation credits. Please provide a copy of the complete assignment



record (from original credit holder to current credit holder) and a blank assignment form to any
new credit holders so that they may continue the mitigation credit assignment record as weil.
A general example is enclosed for your reference.

Once the mitigation credits are assigned to a groundwater user, the groundwater user will need
to submit documentary evidence that valid mitigation credits have been obtained to satisfy
their mitigation obligation. If credits have changed hands beyond the original credit holder, the
Department will ask the groundwater user to demonstrate that the credits they are intending
to use are indeed valid. A complete assignment record will help demonstrate the validity of the
credits being used.

Also enclosed is a copy of the final order and new instream water right certificate. If you have
any questions regarding the instream transfer and new certificate or the award of mitigation
credits, please call me at {503} 986-0884.

Sincerely,

DC:"""{-/ M«MMM LU

Sarah Henderson
Flow Restoration Program Coordinator
Transfer and Conservation Section

Tol o Transfer Application file T-13437 (MP-263)Error! Reference source not found.
Jeremy Giffin, District 11 Watermaster {vig e-mail)
Owen McMutrey, Agent for the applicant (via e-mail) (omcmurtrey@gsiws.com)
Adam Sussman, Agent for the applicant (via e-mail} {asussman@gsiws.com)
U.S. Bureau of Reclamation (cchad@usbr.gov) {emcgarry@usbr.gov)
Central Oregon Irrigation District (lesliec@coid.org)
Ann Reece, District Program Coordinator, OWRD

encs



Water Resources Department

Oregon ' 725 Summer St NE, Suite A
Salem, OR 97301

(503) 986-0900

Fax (503) 986-0904

Kate Brown, Governor

EXAMPLE ONLY - DESCHUTES BASIN MITIGATION CREDIT
DOCUMENTARY EVIDENCE FORM
This form is to be completed when mitigation credits are obtained from a mitigation credit holder, other than a mitigation bank, by a ground

water applicatiow/permit/ceriificate holder to satisfy a mitigation obligation under the Deschutes Ground Water Mitigation rules. Please
print in ink or type all information. If there any questions about this form, please contact the Departiment.

Ground Water User Information:

Name: Ken Smith
Mailing Address (street, City, State, zip: 967 Fairmont Drive, Bend, OR 97701

Phone Number (Home znd Work - including area code): ( 541 } 388-0000 (541) 389-0000

(Home) {work) {other)
E-Mail (optionat). :
Ground Water Application, Permit, or Certificate #: G-99999

Mitigation Obligation (amount) (see Notice of Mitigation Obigation or Initial Review for this information): 3,0 acre-feet
Zone of Impact (see Notice of Mitigation Obligation or Initial Review for this information); General Zone of Impact

Mitigation Credit Holder Information:

Mitigation Credit Holder Name: Tom Cooper
Mailing Address: 9090 Perfect Loop. Bend. Oregon 97709

Phone Number (including area coe): {541) 777-9999
(Home) . (work) (other)

E-Mail {opticnal);

If mitigation credits have changed hands beyond the original credit holder, a complete assignment record {¢hain-of-custody) for the mitigation eredits
should be included with this decumentary evidence form fo help demonstrate that the credits are valid. Fhis information may be obtained from the
mitigation credit holder.

Mitigation Credit Information:

In the following table, identify the mitigation project identification number(s), the number of credits assigned from
each mitigation project, the zone of impact in which the credits are to be used (note - many credits may be used within mare than one
zone of impact) and the type of mitigation project upon which the credits are based.

Project Type Codes: Altocation of Conserved Water = ACW Permanent Instream Transfers = PT  Storage Release = SR
Aquifer Recharge = AR Other = QOther (if other, please describe under project type in space provided below)
Mitigation Project 1D # Mitigation Credits Assigned Zone of Tmpact ~ Mitigation Project Type Code (see above}
MP-99 5.0 General - PT
Add additional mitigation projects and credits by attaching additional forms or additional pages, using above format, if necessary.
Mitigation PI'OjECt Operator (if other than original credit halder): (for example, name of storage project or aguifer recharge
project operator)
Mailing Address:

Phone Number (including area code).

For Stored Water Releases (ifapplicable):
Name of Reservoir:

Reservoir Permit/Certificate: Contract Number(s):
The above described mitigation credits have been transferred from , mitigation credit
holder, to ___, ground water application/permit/certificate holder.
signature of Tom Cooper 8-15-2006
Mitigation Credit Holder Signature Date
signature of Ken Smith 8-15-2006
Ground Water Application/Permit/Certificate Holder Signature Date

2-28-11




Oregon

Kate Brown, Governor

Water Resources Department
725 Summer St NE, Suite A
Salem, OR 97301

(503) 986-0900

EXAMPLE ONLY - ASSIGNMENT RECORD FOR MITIGATION CRI*ZI)I’[;EI“x (503) 986-0904

CHAIN OF CUSTODY
Mitigation Credit Project: MP-99 Mitigation Credits;

Mitigation Credit Holder: John Smith

# 10.0 Mitigation credits have been assigned to (Name): _Brian Jones

10.0

Maiting Address: 5151 Tiger Drive, Bend, OR 97701

Phone Number: (541) 389-9999

Signature of John Smith
Current Mitigation Credit Holder Signature

Signature of Brian Jones

12/13/2005
Date

_12/13/2005

New Mitigation Credit Holder Signature

Date

Mitigation Credit Holder: _Brian Jones

# 5.0 Mitigation credits have been assigned to (Name): _Judith Niles

Mailing Address: _6000 Balmy Road, Redmond. Oregon 97756

Phone Number: {541)677-8888

Signature of Brian Jones

5/6/2006

Current Mitigation Credit Holder Signature

Signature of Judith Niles

Date

5/6/2006

New Mitigation Credit Holder Signature

Mitigation Credit Holder: Brian Jones

Date

# 5.0 Mitigation credits have been assigned to (Name): Jackson Long

Mailing Address: 800 Finders Way, Prineville, Oregon 97754

Phone Number: __(541) 8§88-9999

Signature of Brian Jones
Current Mitigation Credit Holder Signature

Signature of Jackson Long

_6/8/2006

Date

6/8/2006

New Mitigation Credit Holder Signature

Date

2-28-11




: A‘ X O Water Resources Department
o regon 725 Summer St NE, Suite A
e Salem, OR 97301

’ (503) 986-0900

Fax (503) 986-0904

Kate Brown, Governor

EXAMPLE ONLY - ASSIGNMENT RECORD FOR MITIGATION CREDITS
CHAIN OF CUSTODY (Additional Form)

Mitigation Credit Project: MP-99 Mitigation Credits: 5.0 # held by current credit holder)

Mitigation Credit Holder: _Judith Niles

# 5.0 Mitigation credits have been assigned to (Name): _Tom Cooper

Mailing Address: _9090 Perfect Loop, Bend, Oregon 97709

Phone Number:  (541) 777-9999

signature of Judith Niles 7-10-20006
Current Mitigation Credit Holder Signature Date
signature of Tom Cooper 7-10-2006
New Mitigation Credit Holder Signature Date

Mitigation Credit Holder:

#  Mitigation credits have been assigned to (Name):

Mailing Address:

Phone Number:
Current Mitigation Credit Holder Signature Date
New Mitigation Credit Holder Signature Date

Mitigation Credit Holder:

# Mitigation credits have been assigned to (Name):

Mailing Address:

Phone Number:
Current Mitigation Credit Holder Signature Date
New Mitigation Credit Holder Signature Date

2-28-11




A ) Water Resources Department
: § ¢ 4 Oregon 725 Summier St NE, Suite A
N Salem, OR 97301
' (503) 986-0900

OREGON WATER RESOURCES DEPARTMENT Fax (503) 986-0904
ASSIGNMENT RECORD FOR MITIGATION CREDITS
CHAIN-OF-CUSTODY

Kate Brown, Governor

Mitigation Credit Project: MP-263 Mitigation Credits:  41.97
Mitigation Credit Holder: City of Bend, 62975 Boyd Acres Road, Bend, Oregon 97701
# Mitigation credits have been assigned to (Name):
Mailing Address:
Phone Number:
Current Mitigation Credit Holder Signature Date
New Mitigation Credit Holder Signature Date

Mitigation Credit Holder:

# Mitigation credits have been assigned to (Name):

Mailing Address:

Phone Number:
Current Mitigation Credit Holder Signature Date
New Mitigation Credit Holder Signature Date

Mitigation Credit Holder:

# Mitigation credits have been assigned to (Name):

Mailing Address:

Phone Number:

Current Mitigation Credit Holder Signature Date

New Mitigation Credit Holder Signature Date




6 Water Resources Departinent
] regon 725 Summer St NE, Suite A
Kate Brown, Governor Salem, OR 97301
(503) 986-0900

Fax (503) 986-0904

ASSIGNMENT RECORD FOR MITIGATION CREDITS
CHAIN OF CUSTODY (Additional Form)

Mitigation Credit Project: MP-263 Mitigation Credits: (# held by current credit holder)

Mitigation Credit Holder:

i Mitigation credits have been assigned to (Name):

Mailing Address:

Phone Number:
Current Mitigation Credit Holder Signature Date
New Mitigation Credit Holder Signature Date

Mitigation Credit Holder:

# Mitigation credits have been assigned to (Name):

Mailing Address:

Phone Number:
Current Mitigation Credit Holder Signature Date
New Mitigation Credit Holder Signature Date

Mitigation Credit Holder:

# Mitigation credits have been assigned to (Name):

Mailing Address:

Phone Number:
Current Mitigation Credit Holder Signature Date
New Mitigation Credit Holder Signature Date

2-28-11




Water Resources Department

O regon 725 Summer St NE, Suite A
Salem, OR 97301

(503) 986-0900

Fax (503) 986-0904

Kate Brown, Governor

DESCHUTES BASIN MITIGATION CREDIT
DOCUMENTARY EVIDENCE FORM

This form is to be completed when mitigation credits are obtained from a mitigation credit holder, other than a mitigation bank, by a
ground water application/permit/certificate holder to satisfy a mitigation obligation under the Deschutes Ground Water Mitigation
rules. Please print in ink or type all information. If there any questions about this form, please contact the Department.

Phone: (503) 986-0834

Ground Water User Information:

Name:

Mailing Address (street, City, State, Zip):
Phone Number (Home and Work-including area code). E-Mail (optional):
Ground Water Application, Permit, or Certificate #:
Mitigation O,ingation {amount} (see Notice of Mitigation Obligation or Initial Review for this information).
Zone of Impact (see Notice of Mitigation Obligation or Initial Review for this information).

Mitigation Credit Holder Information:

Mitigation Credit Holder Name:
Mailing Address:

Phone Number (including area code): E-~Mail (optional):
If mitigation credits have changed hands beyond the original credit holder, a complete assignment record should be included with this
decumentary evidence form to help demonstrate that the credits are valid. This information may be obtained from the mitigation credit holder.

Mitigation Credit Information:

In the following table, identify the mitigation project identification number(s), the number of credits assigned
from each mitigation project, the zone of impact in which the credits are to be used (ote - many credits may be used within

more than one zone of impact) and the type of mitigation project upon which the credits are based.
Project Type Codes:  Allocation of Conserved Water = ACW Permanent Instream Transfers = PT Storage Release = SR
Aquifer Recharge = AR Other = Other (if other, please describe under project type in space provided below)

Mitigation Project [D # Mitigation Credits Assigned Zone of Impact Mitisation Project Type Code (see above)

MP-
Add additional mitigation projects and credits, using above format, by attaching additional pages if necessary.

Mitigation Project Operator (i other than original credit holder): (for example, name of storage project or aquifer
recharge project operator)

Mailing Address:
Phone Number ¢including area code):

For Stored Water Releases (it appiicable):
Name of Reservoir:

Reservoir Permit/Certificate: Contract Number(s):
The above described mitigation credits have been transferred from , mitigation
credit holder, to , ground water application/permit/certificate holder.
Mitigation Credit Holder Signature Date
Ground Water Application/Permit/Certificate Holder Signature Date

March 9, 2015




BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Instream Transfer } FINAL ORDER APPROVING A CHANGE IN
Application T-13437 and Mitigation Project ) PLACE OF USE AND CHARACTER OF USE
MP-263, Deschutes County } AND PRELIMINARY AND FINAL AWARD OF
} MITIGATION CREDITS AND PARTIAL
) CANCELLATION OF A WATER RIGHT

Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establishes the process in which a water
right holder may submit a request to transfer the point of diversion, place of use, or character
of use authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter
690, Division 380 implements the statutes and provides the Department’s procedures and
criteria for evaluating transfer applications. OAR Chapter 690, Division 077 provides additional
criteria for evaluating transfers to instream water rights.

OAR 6590-521-0100 to 690-521-0600 establishes the process in which anyone may submit a
ground water mitigation project to the Department for the purpose of estabhshmg mitigation
credits in the Deschutes Ground Water Study Area.

“Pursuant to OAR 690-521-0400 (2), any mitigation credits awarded to a mitigation project are
valid until used to fulfill a mitigation obligation of a ground water use in the Deschutes Ground

- Water Study Area. Valid mitigation credits may be assigned by any person or recognized
mitigation bank to any person or other mitigation bank. Mitigation credits are used when a
person submits to the Department documentary evidence that valid credits have been obtained
and assigned to satisfy a mitigation obligation.

ORS 540.510 establishes the process in which the Department may cancel a supplemental
water right not included as part of the transfer application.

Applicant

CITY OF BEND

62975 BOYD ACRES ROAD
BEND, OREGON 87701

Findings of Fact

1. OnMay 13, 2020, the City of Bend filed an application to change a portion of the place of
use and character of use under Certificate 94956 to instream use. The Department
assigned the application number T-13437. »

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and OAR
137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this arder. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.

T-13437.fo.approve.MP-263.s5ah Page 1 of 10 Special Order Volume 118, Page %q?_




2. Notice of the application for transfer was published on May 26, 2020, pursuant to OAR 690-
380-4000. No comments were received by the comment deadline, June 25, 2020. |

3. Consistent with land use requirements, notice of the intent to file the instream transfer
application was provided by the applicant to Deschutes County Community Development,
Jefferson County Community Development, Wasco County Planning Department, City of
Bend Planning Department, Sherman County Planning Department, and the Confederated
Tribes of the Warm Springs. Additionally, the Department provided notification of the
proposed action to these local governments and the Bureau of Reclamation upon receipt of
Transfer Application T-13437.

4. On September 29, 2020, the Department issued a draft Preliminary Determination
proposing to approve [nstream Transfer Application T-13437 to the applicant. The draft
Preliminary Determination cover letter set forth a deadline of October 28, 2020, for the
applicant to respond. The applicant requested revisions to the draft prior to the issuance of
a Preliminary Determination.

5. On October 20, 2020, the Department issued a revised draft Preliminary Determination
proposing to approve Instream Transfer Application 7-13437. The revised draft Preliminary
Determination email set forth a deadline of November 18, 2020, for the applicant to
respond. The applicant requested that the Department proceed with issuance of a
Preliminary Determination.

6. On December 22, 2020, the Department issued a Preliminary Determination proposing to
approve Transfer T-13437 and mailed a copy to the applicant. Additionally, notice of the
Preliminary Determination for the transfer application was published on the Department’s
weekly notice on December 22, 2020, and in the Bend Bulletin newspaper on
December 29, 2020 and January 5, 2021 pursuant to ORS 540.520 and OAR 6380-380-4020.
No protests were filed in response to the notices.

7. The portion of the right to be transferred is as follows:

Certificate: 94956 in the name of Central Oregon Irrigation District

Use: 15.0 equivalent acres of Municipal Use

Priority Date: October 31, 1900, December 2, 1907

Season of Use:  April 1 through October 31, further limited as follows:
Season 1: April 1 through April 30 & October 1 through October 31
Season 2: May 1 through May 14 & September 15 through September 30
Season 3: May 15 through September 14

Maximum Quantity (Rate) that can be applied to an acre:
Season 1: limited to 1/145.45%™ cubic foot per second {CFS) per acre
Season 2: limited to 1/109.09" CFS per acre
Season 3: limited to 1/58.91% CFS per acre

Maximum Duty that can be applied to an acre;

Not to exceed 5.45 acre-feet {AF) per acre per year.

T-13437.fo.approve.MP-263.5ah Page 2 of 10 Special Order Volume 118, Page%’—:{f)



The above listed rates and duty do not reflect a 45% transmission loss allowed on the main
canals as determined by decree of the Circuit Court of Deschutes County, dated March 24,
1933. Those lands not served from the district main canal systems, but by direct pumping
from the Deschutes River, are not allowed the 45% transmission loss.

Source: The Deschutes River, tributary to the Columbia River

Authorized Point of Diversion:

Twp | Rng | Mer { Sec aqQ POD Name / Measured Distances
NE POD NO. 4 (DRAKE PARK SOUTH}: 700 FEET NORTH AND
175 | 12E| WM | 31 SE 120 FEET WEST FROM THE SE CORNER OF NE¥% SEX OF
SECTION 31
Authorized Place of Use:
Twp Rng Mer Sec Q-Q Acres Equivalent Water User
175 12E WM 32 | SWRNW 15.0 City of Bend

8. Certificate 94956 is a deficient water right. If water were diverted simultaneously to all
authorized lands and uses described in the right at the maximum rates and duty allowed
(described in Finding of Fact No. 7), the total rate and duty of the water right would be
exceeded. In the event water were diverted simultaneously to all authorized fands and
uses described in the right at the maximum rates and duty allowed at the POD (described
in Finding of Fact No. 7), the portion of the right involved in this instream transfer would be
limited as described in the table below. These rates and duty are also the quantities by
which the diversion at POD 4 under Certificate 94956 shall be reduced

Priority Date Season 1 Season 2 Season 3 Seasonal Duty/Volume Limit
October 31, 1900 0.103 CFS 0.138 CF5 0.182 CFS 81.76 AF
December 2, 1907 0.073 CFS )

9. Atotal of 81.76 AF, excluding transmission losses, may be beneficially used annually for
municipal use under the portion of Certificate 94956 proposed for transfer,

10. There is a supplemental right, Certificate 76714, appurtenant to the same lands on which
the primary right Certificate 94956 is appurtenant and proposed to be transferred to
instream use. The applicant has requested that the affected portion of Certificate 76714
be cancelled upon issuance of the Final Order approving T-13437. -

11, Transfer Application T-13437 proposes to change the character of use to instream use for
conservation, maintenance and enhancement of aquatic and fish life, wildlife, fish and
wildlife habitat, and other ecological values; recreation; and pollution abatement. The
application also proposes to establish mitigation in the Deschutes Ground Water Study
Area.

12. Transfer Application T-13437 proposes to change the place of use of the right to create an
instream reach from Drake Park South {POD No. 4) to the mouth of the Deschutes River.

T-13437.fo.approve.MP-263.5ah Page 3 of 10 Special Order Volume 118, Page E)CE‘—*



13. The applicant proposes that water be protected instream during the period April 1 through
October 26. Season 1 would end on October 26,

14. The applicant proposed the following quantities water to be transferred instream:

Certificate Priority Date Rate Instream Volume Instream
Season 1: 0.103 CFS
94956 October 31, 1300 Season 2; 0.138 CFS 81.76 AF
Season 3. 0.255 CFS

15. There are several existing instream water rights located within the same instream reach
proposed by the applicant.

16. The applicant proposes that any instream water right established as a result of this
instream transfer to be additive to existing instream water rights for the same reach
established pursuant to ORS 537.348 {instream transfer process) and ORS 537.470
(allocation of conserved water process). The applicant also proposes that any instream
water right established as a result of this instream transfer replace a portion of any existing
instream rights established pursuant to ORS 537.346 {minimum streamfiow conversion}
and ORS 537.341 {state agency application process), with an earlier priority date.

17. The applicant has requested to protect water instream under the October 31, 1900 priority
date. Water is diverted at the point of diversion during Season 3 under both the 1900 and
1907 priority dates, The quantity of water diverted under the 1907 priority date during
Season 3 makes up a balance of water allowed by the Decree for transmission losses.
Transmission losses account for 45 percent of the water diverted at the point of diversion
and are not transferable to instream use, The quantities of water proposed by the
applicant to be transferred instream, as described in Finding of Fact No. 14, do not include
the 45 percent transmission loss. The Department finds that water may be protected
instream solely under the 1900 priority date. ‘

Instream Transfer Review Criteria (OAR 690-77-0075 and 690-380-4010)

18. The portion of the right proposed for transfer under T-13437 was leased instream under
IL-1377 during the term May 23, 2014 through October 31, 2016. Consequently, water has
been used within the last five years according to the terms and conditions of the right, and
there is no information in the record that would demonstrate that the right is subject to
forfeiture under ORS 540.610.

19. A diversion structure and pipe/ditch sufficient to use the full amount of water allowed
under the existing right were present within the five-year period prior to submittal of
Transfer Application T-13437,

20. A portion of the water diverted at the POD returns to the Deschutes River within the
proposed reach and is available to downstream water right holders. Return flows from the
existing use generally return to the river system once river flows reach the Madras Gage.
To prevent injury to downstream water right holders and enlargement, the quantity of

T-13437.fo.approve. MP-263.sah Page 4 of 10 Special Order Volume 118, Page SQS



water that may be protected instream requires modification to account for return flows at
the Madras Gage.

21. The volume of water that can be protected at the Madras Gage is equal to the estimated
consumptive use of a municipal water right at the seasonal rates and duty (described in
Finding of Fact No. 7). For municipal water rights in the Deschutes Basin, OWRD presumes
a consumptive use coefficient of 30 percent during the months of April, May, and October
and 60 percent from June through September. The variable seasonal rates and duties and
consumptive use percentages amount to 51.3 percent consumptive usé for municipal use
over the full season authorized by Certificate 94956.

22. The guantities to be protected instream require modification to prevent injury and
enlargement, and is as follows: :

Instream Reach No. 1: From POD No. 4 to the Madras Gage

Season 3:0.255

ies Priority Instream Rate Instream .
C t
ertificate Date (cfs) Volume (AF) Period Protected instream
Season 1: 0.103
94956 10/31/1900 | Season 2:0.138 81.76 April 1 - October 26

Instream Reach No. 2: From the Madras Gage to the mouth

of the Deschutes River

- Priority instream Rate Instream .
t
Certificate Date (cfs) Volume (AF) Period Protected Instream
94956 10/31/1500 0.101 41.97 April 1 - October 26

23,
24,

25.

26.

27.

T-13437.fo.approve.MP-263.sah

The proposed change, as modified, would not result in enlargement of the right,
The proposed change, as modified, would not result in injury to other water rights.

The amount and timing of the proposed instream flow, as modified, is allowable within the
limits and use of the original water right.

The protection of flows within the proposed reach is appropriate, considering:
a} The instream water right begins at the recorded point of diversion;
b) The location of confluences with other streams downstream of the point of diversion;

¢} There are no known areas of natural loss of streamfiow to the river bed downstream
from the point of diversion; and

d) Any return flows resulting from the exercise of the existing water right would re-enter
the river downstream of the reach of the instream water right.

Within the proposed reach on the Deschutes River, there are existing instream water rights
established under ORS 537.348 (instream transfer process) and ORS 537.470 {allocation of
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conserved water process) located between Drake Park South POD and the mouth of the
Deschutes River, which includes the use of water for fish habitat, aquatic life, recreation,
aesthetics, and pollution abatement. There are two instream water rights (Certificates
73188 and 73237) established through the state agency application process (ORS 537.341)
below Lake Billy Chinook for the purposes of fish habitat and various fish life stages,
recreation and aesthetics, with priority dates of October 2, 1989 and January 16, 1996,
respectively. There is presently one instream water right (Certificate 59777) within the
proposed reach created as a result of ORS 537.346 {conversion of minimum perennial
streamflow). There is one pending instream water right application, filed by the Oregon
Department of Fish and Wildlife pursuant to ORS 537.341, to establish an instream water
right from the COID North Canal to Lake Billy Chinook for anadromous and resident fish
rearing, which if approved, will have a priority date of September 19, 1990.

28. In addition, the Deschutes River is a designated State Scenic Waterway. The protection of
flows necessary to maintain the free flowing character of the Deschutes River for fish and
wildlife habitat and recreation is a matter of statutory policy. At times, flows within the
proposed reach for the designated Scenic Waterway are not met during the requested
periods for instream protection.

29. Portions of the proposed reach bn the Deschutes River are also on the Department of
- Environmental Quality’s 303d list of water quality limited streams and a TMDL (Total
Maximum Daily Load) study is underway.

30. Within the proposed reach on the Deschutes River, the pending instream water right
application to be established under ORS 537.341 (state agency application process) is
sufficient to protect the monthly quantities of water necessary for various fishlife stages,
supporting aquatic life, and minimizing pollution, but may not always be met. The pending
instream water right application, if approved, will have a priority date junior in comparison
to other water rights on the Deschutes River. The instream use proposed by this transfer
application will have a priority date of October 31, 1900. By replacing a portion of instream
water rights created at the request of state agencies or under the minimum streamflow
conversion process, the proposed instream right will provide protection for streamflows
previously identified as necessary for conservation, maintenance and enhancement of
aquatic and fish life, fish and wildlife habitat and other ecological values; recreation; and
pollution abatement under an earlier priority date.

31. By adding to other water rights, established pursuant to ORS 537.348 (instream transfer
process) and ORS 537.470 {allocation of conserved water process), located within the
proposed reach, a new instream water right established by this transfer would provide
protection for additional streamflows necessary for conservation, maintenance and
enhancement of aquatic and fish life, fish and wildlife habitat and other ecological values;
recreation; and pollution abatement.

32. During the period April 1 to October 26, any instream water right established by this
transfer application may replace a portion of instream water rights established pursuant to
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ORS 537.341 or ORS 537.346 and be in addition to instream water rights established
pursuant to ORS 537.348 or ORS 537.470 unless otherwise specified by an order approving
a new instream water right under these statutes.

33. The total monthly quantities of water to be protected under the proposed instream right,
in addition to the existing instream water rights, within the proposed reach will provide for
a beneficial purpose and do not exceed the estimated average natural flow.

Partial Cancellation of a Water Right

34. There is an existing supplemental right, Certificate 76714, appurtenant to the portion of
lands on which Certificate 94956 is proposed for transfer for instream use. The applicant
has not submitted an affidavit certifying that affected portions under Certificate 76714 have
been abandoned. The applicant has requested that affected portions of the supplemental
water rights under Certificate 76714 be cancelled upon issuance of the Final Order
approving T-13437 but does not reduce the total quantity of stored water available for
supplemental irrigation.

35, The portion of the right to be cancelled is:
Certificate: 76714 in the name of CENTRAL OREGON IRRIGATION DISTRICT

Use: MUNICIPAL USE for 15.0 equivalent acres

Priority Date: FEBRUARY 28, 1913 J

Source: CRANE PRAIRIE RESERVOIR, constructed under permit R-1687, tributary to
the DESCHUTES RIVER

Authorized Point of Diversion:

Twp | Rng | Mer | Sec Q-Q Measured Distances

NE | CENTRAL OREGON 4: 700 FEET NORTH AND 120 FEET
SE | WEST FROM THE SE CORNER OF NEY SE¥ OF SECTION 31

178 | 12E WM | 31

Authorized Place of Use:

Twp Rng Mer Sec Q-Q Acres Equivalent Water User
175 12 WM 32 | SWNW 15.0 City of Bend

Preliminary Award of Deschutes Basin Mitigation Credits

36. The City of Bend has requested this instream transfer application be used to establish
mitigation credits in the Deschutes Ground Water Study Area. The Applicant has requested
that any mitigation credits generated from this project be assigned to the City of Bend.

37. The Depariment assigned this mitigation credit project number MP-263.

38, The Department provided notice of the mitigation credit project pursuant to OAR 690-521-
0300 (6) on May 26, 2020. No comments were received in response to this notice.

39, The Department consulted with representatives from ODFW, DEQ, Oregon Parks and
Recreation Department, Oregon Department of State Lands, the Oregon Department of
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Agriculture, and the Department's Watermaster pursuant to OAR 690-521-0300 (7) and
OAR 690-505-0630 {2) on May 26, 2020. Comments were received from DEQ in favor of
the application.

40. No changes were made to the instream transfer as a result of comments received or
consultation with the above named agencies. '

41. The number of mitigation credits may be determined by multiplying the number of
equivalent acres of municipal use to be transferred instream by the max volume per acre
and then multiplying by the consumptive use factor for the municipal use {15.0 acres
equivalent * 5.45 acre feet per acre * 51.3 % consumptive use = 41.97 acre feet of
mitigation water). Therefore, 41.97 mitigation credits may be awarded to this mitigation
credit project and assigned to the City of Bend. The mitigation credits may be used to
mitigate for ground water permit applications and existing conditioned ground water
permits and certificates, providing mitigation pursuant to the Deschutes Ground Water
Mitigation Rules, OAR Chapter 690, Division 505, within the General and Middle Deschutes
Zones of Impact.

42. Atotal of 81.76 AF is proposed to be transferred to instream use and 41.97 AF of that total,
as identified above, may be used for mitigation purposes. The amount of water transferred
instream and not used for mitigation purposes will benefit instream flow,

43. The Department shall award final mitigation credits upon completion of the approved
project. Issuance of the instream water right certificate confirms completion of the project:
and provides verification of the project’s completion.

44, Mitigation credits awarded to this mitigation credit project will be valid beginning the first
calendar year that water is protected instream under a new instream water right certificate
created as a result of this instream transfer application.

Conclusions of Law

The changes in character of use and place of use to instream use proposed in application
T-13437 are consistent with the requirements of ORS 540,505 to 540.580, ORS 537.348, OAR
690-380-5000, OAR 690-077-0075, and the abandoned portion of the right should be cancelled.

This mitigation project results in mitigation credits pursuant to ORS 537.746 and OAR 690-521-
0300 and 690-521-0400.

Now, therefore, it is ORDERED:

1. The changes in character of use and place of use to instream use proposed in application
T-13437 are approved. The portion of the right that has been abandoned is cancelled.

2. Water right certificate 94956 is modified. The Department shall issue a new water right
certificate to supersede certificate 94956 upon a determination that it is necessary for
recordkeeping purposes. A new certificate confirming the instream water right will be
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issued. Approval of this transfer shall reduce the amount of water lawfully available under
the remaining portion of Certificate 94956 by the following:

Priority Date Season 1 Season 2 Season 3 Seasonal Puty/Volume Limit
October 31, 1900 0.103 CFS 0.138 CFS 0.182 CFS 81.76 AF
Becember 2, 1907 0.073 CFS '

Certificate 76714 is modified. The Department shall issue a new water certificate on a
determination that it is necessary for recordkeeping purposes to produce a certificate to
confirm that portion of the water right not affected by the cancellation described in Finding
of Fact No. 35. Modification of this supplemental water right will be decreased by 15.0
acres equivalent of municipal use to which stored water may be applied for supplemental
use under the right. However, the total quantity of stored water use under the right shall
remain unchanged.

The instream water right shall provide for the protection of streamflows for conservation,
maintenance and enhancement of aquatic and fish life, wildlife, fish and wildlife habitat
and other ecological values; pollution abatement; and recreation in the Deschutes River
from the POD No. 4 (Drake Park South) (as described in finding of Fact No. 7) to the mouth
of the Deschutes River.

The quantities to be protected instream is as follows:

[nstream Reach No. 1: From POD No. 4 to the Madras Gage

- Priority Instream Rate Instream .
Inst
Certificate Date (cfs) Volume (AF) Period Protected Instream
Season 1:0.103
94856 10/31/1900 | Season 2:0.138 81.76 April 1 - October 26

Season 3; 0.255

Instream Reach No. 2: From the Madras Gage to the mouth of the Deschutes River

. Priority Instream Rate Instream .
Certificate Date (cfs) Volume (AF) Period Protected Instream
94956 10/31/1900 0.101 41.97 April 1 - October 26

Water rights upstream of the original point of diversion shall not be subject to regulation
for flows in excess of the quantities to which this instream water right is entitled at the
original point of diversion.

Within the specified stream reach, the amount of water to which this right is entitled shall
not exceed the quantity of water legally available at the original point of diversion.

The instream right established by this transfer shall replace a portion of instream water
rights established pursuant to ORS 537.341 or 537.346 and be in addition to instream
water rights established pursuant to ORS 537.348 or 537.470 unless otherwise specified by
an order approving a new instream water right under these statutes.
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9. The right to the use of the water is restricted to beneficial use at the place of use
described, and is subject to all other conditions and limitations contained in Certificate
94956 and any related decree as may be germane to instream rights.

10. The former place of use of the transferred water shall no longer receive water as part of
the portion of this right transferred to instream use.

11, Preliminary and Final Award of Mitigation Credits: Final Award of Mitigation Credits may
be made upon completion of the project and verification by the Department that the
project has been completed as proposed. issuance of a new instream water right
certificate, as described herein, will result in completion of the project and verification by
the Department that the project is complete. Mitigation credits, in the amount of 41.97
credits, as described herein, are awarded to this mitigation project and assigned to the City
of Bend. Mitigation credits awarded may be used to satisfy a mitigation obligation of a
ground water permit applicant and/or ground water permit/certificate holder in the
General and Middle Deschutes Zones of Impact. Mitigation credits generated by this
project will be available for use as mitigation beginning the first calendar year that water
will be protected instream under a new instream water right.

12, Mitigation credits are valid until used to satisfy a mitigation obligation of a ground water
permit applicant and/or ground water permit/certificate holder within the Deschutes
Ground Water Study Area pursuant to the Deschutes Ground Water Mitigation Rules.
Mitigation credits are used when a person submits to the Department documentary
evidence that valid credits have been obtained and assigned to satisfy a mitigation
obligation.

13. Theinstream certificate created as a result of the approval of this transfer shall be
identified as a mitigation credit project for a ground water permit applicant and/or ground
water permit/certificate holder. Within each instream certificate, the number of
mitigation credits, the zone of impact in which the mitigation credits were generated and
may be used, and the volume of water dedicated instream solely for instream benefits shall
also be specified.

Dated at Salem, Oregon this \% day of Cﬁjﬂ(i KA 2021,
I T

Ligh J. Jara@ﬂ%jTransfer and Colservation Section Manager, for
Tom M. Byler, Director, Oregon Water Resources Department

Mailing date: FEB 1 9 2021
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STATE OF OREGON
COUNTIES OF DESCHUTES AND KLAMATH
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO

STATE OF OREGON
WATER RESOURCES DEPARTMENT

confirms the right to use the waters of the Deschutes River, tributary to the Columbia River, for instream use for
conservation, maintenance and enhancement of aquatic and fish life, wildlife, fish and wildlife habitat and other
ecological values; recreation; and pollution abatement.

This right was confirmed by decree of the Circuit Court of the State of Oregon for Deschutes County. The decree
is of record at Salem in the Order Record of the Water Resources Director, in Volume 12 at Page 282, and in
Volume 16, at Pages 1 and 390. The date of priority is October 31, 1900.

The location of the diversion authorized previously under Certificate 94956 is located approximately at:

Twp | Rng | Mer | Sec | QQ Measured Distances

POD NO. 4 {DRAKE PARK SOUTHY): 700 FEET NORTH AND 120 FEET
WEST FROM THE SE CORNER OF NE¥ SEX OF SECTION 31

17S | 12E | WM | 31 | NESE

The description of the stream reach in which flows are to be maintained is as follows:

Instream Reach No. 1: From POD No. 4 (described above) to the Madras Gage

{
Certificate Priority Date | Instream Rate (cfs) nstream Period Protected Instream
Volume [AF)

Season 1:0.102
94956 10/31/1800 Season 2: 0.133 81.76 April 1 - October 26
Season 3:0.255

Instream Reach No. 2: From the Madras Gage to the mouth of the Deschutes River

Certificate Priority Date | Instream Rate (cfs} Instream Period Protected Instream
Volume {AF)

94956 10/31/1900 0.101 41.57 April 1 —Ociober 26

Water rights upstream of the original point of diversion shall not be subject to regulation for flows in excess of
the quantities to which this instream water right is entitled at the original point of diversion.

The instream right established by this transfer shall replace a portion of instream water rights established
pursuant to ORS 537.341 or 537.346 and shall be in addition to instream water rights established pursuant to
ORS 537.348 or 537.470, unless otherwise specified by a subsequent order establishing a new instream water
right.

This is a final order in other than a contested case. This order is subject to judicial review under ORS 183.484, Any petition
for judictal review must be filed within the 60-day time period specified by ORS 183.484(2). Pursuant to ORS 536.075 and
OAR 137-004-0080, you may petition for judicial review or petition the Director for reconsideration of this order. A petition
for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days following the date the
petition was filed, the petition shall be deemed denied. .
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Mitigation Credit Award

Mitigation Project; MP-263

Mitigation Credits Awarded: _ 41.97

Zone of Impact: These mitigation credits may be used to satisfy a mitigation
obligation within the General and Middle Deschutes Zone of
tmpact.

The number of mitigation credits awarded is a portion of the total volume transferred instream, being up to
81.76 AF. The remaining balance of water dedicated to instream use, and not used to satisfy the mitigation
obligation of a ground water permit (and subsequent certificate(s)), will benefit instream flows.

The mitigation credits or mitigation water established by this instream water right may be used to satisfy a
mitigation obligation of a ground water permit application{s} and/or a ground water permit(s)/certificate(s)
within the Deschutes Ground Water Study Area pursuant to the Deschutes Ground Water Mitigation Rules.

Mitigation credits are valid until used to satisfy a mitigation obligation of a ground water permit applicant and/or
ground water permit/certificate holder.

The right is subject to all other terms and conditions of Certificate 94956, and any related decree,

This certificate is issued to confirm a change in use and place of use %roved by an order of the Water
Resources Director recorded in Special Order Volume \ Y , Page , approving Instream Transfer
T-13437, and supersedes a portion of Certificate 94956, State Record of Water Right Certificates.

WITNESS the signature of the Water Resources Director, affixed FEB 1 8 2021

Lisa {/‘Jarammo r&{:fer and Conservation Section Manager, for
THOMAS M. BYLER, Director

Cregon Water Resources Department
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Water Resources Departiﬁeut

Ay { Oregon 725 Summer St NE, Suite A

Kate Biown Govemer— oo e - Salem, OR-97301- - - -
(503) 986-0900

Fax (503) 986-0904

v
December ?Z)"”f ~2020

Via - Email

Applicant

CITY OF BEND

62975 BOYD ACRES ROAD
BEND, OREGON 87701
pgriffiths@bendoregon.gov

SUBIECT: Water Right Transfer Application T-13437 (MP-263)

Please find enclosed the Preliminary Determination indicating that, based on the information
available, the Department intends to approve instream transfer application T-13437 and
mitigation project MP-263. This document is an intermediate step in the approval process;
water may not be used legally as proposed in the transfer application until a Final Order has
been issued by the Department. Please read this entire letter carefully to determine your
responsibility for additional action.

A public notice is being published in the Department’s weekly publication and in the Bend
Bulletin newspaper, simultaneously with issuance of the Preliminary Determination. The notice
initiates a period in which any person may file either a protest opposing the decision proposed
by the Department in the Preliminary Determination or a standing statement supporting the
Department’s decision. The protest period will end 30 days after the last date of newspaper

publication,

If no protest is filed, the Department will issue a Final Order consistent with the Preliminary
" Determination. You should receive a copy of the Final Order about 30 days after the close of the

protest period.

If a protest is filed, the application may be referred to a contested case proceeding. A contested
case provides an opportunity for the proponents and opponents of the decision proposed in the
Preliminary Determination to present information and arguments supporting their positionin a
quasi-judicial proceeding.

Please do not hesitate to contact me at 503-986-0884 or Sarah.A.Henderson@oregon.gov if |
may be of assistance.

Sincerely,

L-g;‘—"‘"’/{{ Maﬁa:fhuzéf,&f)p/

Sarah Henderson
Flow Restoration Program Coordinator
Transfer and Conservation Section



~ BEFORE THE WATER RESOURCES DEPARTMENT
' OF THE
STATE OF OREGON

PRELIMINARY DETERMINATION
PROPOSING APPROVAL OF A CHANGE iN
PLACE OF USE AND CHARACTER OF USE
AND PRELIMINARY AWARD OF
MITIGATION CREDITS AND PARTIAL
CANCELLATION OF A WATER RIGHT

In the Matter of Instream Transfer
Application T-13437 and Mitigation
Project MP-263, Deschutes County

Authority

Oregon Revised Statutes (ORS) 540.505 to 540.580 establishes the process in which a water
right holder may submit a request to transfer the point of diversion, place of use, or character
of use authorized under an existing water right. Oregon Administrative Rules (OAR) Chapter
690, Division 380 implements the statutes and provides the Department’s procedures and
criteria for evaluating transfer applications. OAR Chapter 690, Division 077 provides additional
criteria for evaluating transfers to instream water rights.

OAR 690-521-0100 to 630-521-0600 establishes the process in which anyone may submit a
ground water mitigation project to the Department for the purpose of establishing mitigation
credits in the Deschutes Ground Water Study Area,. -

Pursuant to OAR 690-521-0400 {2}, any mitigation credits awarded to a mitigation project are
valid until used to fulfill a mitigation obligation of a ground water use in the Deschutes Ground
Water Study Area. Valid mitigation credits may be assigned by any person or recognized
mitigation bank to any person or other mitigation bank. Mitigation credits are used when a
person submits to the Department documentary evidence that valid credits have been
obtained and assigned to satisfy a mitigation obligation.

ORS 540.510 establishes the process in which the Department may cancel a supplemental
water right not included as part of the transfer application.

Applicant

CITY OF BEND

62975 BOYD ACRES ROAD
BEND, OREGON 97701

Findings of Fact

1. On May 13, 2020, the City of Bend filed an application to change a portion of the place of
use and character of use under Certificate 94956 to instream use. The Department
assigned the application number T-13437.

Pursuant fo OAR 690-380-4030, any person may file a protest or standing statement within 30 days after the last date
of publication of notice of this preliminary determination.
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690-380-4000. No comments were received by the comment deadline, June 25, 2020.

3. Consistent with land use requirements, notice of the intent to file the instream transfer
application was provided by the applicant to Deschutes County Community Development,
lefferson County Community Development, Wasco County Planning Department, City of
Bend Planning Department, Sherman County Planning Department, and the Confederated
Tribes of the Warm Springs. Additionally, the Department provided notification of the
proposed action to these local governments and also the Bureau of Reclamation upon
receipt of Transfer Application T-13437.

4. On September 29, 2020, the Department issued a draft Preliminary Determination
proposing to approve instream Transfer Application T-13437 to the applicant, The draft
Preliminary Determination cover letter set forth a deadline of October 28, 2020, for the
‘applicant to respond. The applicant requested revisions to the draft prior to the issuance
of a Preliminary Determination. This revised draft Preliminary Determination is being
issued to describe the revisions.

5. On October 20, 2020, the Department issued a revised draft Preliminary Determination
proposing to approve Instream Transfer Application T-13437 to the applicant. The revised
draft Preliminary Determination email set forth a deadline of November 18, 2020, for the
applicant to respond. The applicant requested that the Department proceed with issuance
of a Preliminary Determination.

6. The portion of the right to be transferred is as follows:

Certificate: 94956 in the name of Central Oregon Irrigation District
Use: 15.0 equivalent acres of Municipal Use
Priority Date:; October 31, 1900, Decembher 2, 1907
Season of Use:  April 1 through October 31, further fimited as follows:
Season 1: April 1 through April 30 & October 1 through October 31
Season 2: May 1 through May 14 & September 15 through September 30
Season 3: May 15 through September 14
Maximum Quantity (Rate} that can be applied to an acre:
Season 1: limited to 1/145.45" cubic foot per second (CFS) per acre
Season 2: limited to 1/109.09'" CFS per acre
Season 3: limited to 1/58.91% CFS per acre
Maximum Duty that can be applied to an acre:
Not to exceed 5.45 acre-feet (AF) per acre per year.
The above listed rates and duty do not reflect a 45% transmission loss allowed onthe main
canals as determined by decree of the Circuit Court of Deschutes County, dated March 24,
1933. Those lands not served from the district main canal systems, but by direct pumping
from the Deschutes River, are not allowed the 45% transmission loss.

Source: The Deschutes River, tributary to the Columbia River
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Authorized Point of Diversion:
Twp ; Rng | Mer | Sec | QQ : POD Name [/ Measured Distances

' POD NO. 4 (DRAKE PARK SOUTH}: 700 FEET NORTH AND
175 | 12E | WM : 31 | NESE | 120 FEET WEST FROM THE SE CORNER OF NE¥ SE¥% OF

SECTION 31
Authorized Place of Use:
Twp Rng Mer Sec a-Q Acres Equivalent Water User
17 12E WM 32 | swNwW 15.0 City of Bend J

7. Certificate 94956 is a deficient water right. If water were diverted simultaneously to all
authorized fands and uses described in the right at the maximum rates and duty allowed
{described in Finding of Fact No. 6), the total rate and duty of the water right would be
exceeded. In the event water were diverted simultaneously to all authorized lands and
uses described in the right at the maximum rates and duty allowed at the POD {described
in Finding of Fact No. 6), the portion of the right involved in this instream transfer would
be limited as described in the table below. These rates and duty are also the quantities by
which the diversion at POD 4 under Certificate 94956 shall be reduced, if this instream
transfer is approved.

Priority Date Season 1 Season 2 Season 3 Seasonal Duty/Volume Limit
October 31, 1900 0.103 CFS 0.138 CFS 0.182 CFS 81.76 AF
December 2, 1907 0.073 CFS )

8. Atotal of 81.76 AF, excluding transmission losses, may be beneficially used annually for
municipal use under the portion of Certificate 94956 proposed for transfer.

9. There is a supplemental right, Certificate 76714, appurtenant to the same lands on which
the primary right Certificate 94956 is appurtenant and proposed to be transferred to
instream use. The applicant has requested that the affected portion of Certificate 76714
be cancelled upon issuance of the Final Order approving T-13437.

10. Transfer Application T-13437 proposes to change the character of use to instream use for
conservation, maintenance and enhancement of aquatic and fish life, wildlife, fish and
wildlife habitat; and other ecological values; recreation; and pollution abatement. The
application also proposes to establish mitigation in the Deschutes Ground Water Study

Area,

11. Transfer Application T-13437 proposes to change the place of use of the right to create an
instream reach from Drake Park South (POD No. 4) to the mouth of the Deschutes River.

12, The applicant proposes that water be protected instream during the period April 1 through
October 26. Season 1 would end on October 26.

13. The applicant proposed the following quantities water to be transferred instream:
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Certificate

Priority Date

Rate instream Volume {nstream
Season 1: 0.103 CFS

94956 Qctober 31, 1900 Season 2: 0.138 CFS 81.76 AF
Season 3: 0.255 CFS

N — .

14. There are several existing instream water rights located within the same instream reach

15.

16.

proposed by the applicant.

The applicant proposes that any instream water right established as a result of this
instream transfer to be additive to existing instream water rights for the same reach
established pursuant to ORS 537.348 (instream transfer process) and ORS 537.470
(allocation of conserved water process). The applicant also proposes that any instream
water right established as a result of this instream transfer replace a portion of any
existing instream rights established pursuant to ORS 537.346 (minimum streamflow
conversion} and ORS 537.341 (state agency application process), with an earlier priority
date.

The applicant has requested to protect water instream under the October 31, 1900 priority
date. Water is diverted at the point of diversion during Season 3 under both the 1900 and
1807 priority dates. The quantity of water diverted under the 1907 priority date during
Season 3 makes up a balance of water allowed by the Decree for transmission losses.
Transmission losses account for 45 percent of the water diverted at the point of diversion
and are not transferable to instream use. The gquantities of water proposed by the
applicant to be transferred instream, as described in Finding of Fact No. 13, do not include
the 45 percent transmission loss. The Department finds that water may be protected
instream solely under the 1900 priority date.

Instream Transfer Review Criteria (OAR 690-77-0075 and 630-380-4010)

17.

18.

19.

The portion of the right proposed for transfer under T-13437 was leased instream under
H-1377 during the term May 23, 2014 through October 31, 2016. Conseguently, water has
been used within the last five years according to the terms and conditions of the right, and
there is no information in the record that wouid demonstrate that the right is subject to
forfeiture under ORS 540.610.

A diversion structure and pipe/ditch sufficient to use the full amount of water allowed
under the existing right were present within the five-year period prior to submittal of
Transfer Application T-13437.

A portion of the water diverted at the POD returns to the Deschutes River within the
proposed reach and is available to downstream water right holders. Return flows from the
existing use generally return to the river system once river flows reach the Madras Gage.
To prevent injury to downstream water right holders and enlargement, the gquantity of
water that may be protected instream requires modification to account for return flows at
the Madras Gage.
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20,

21.

22.
23.

24,

25,

26.

The volume of water that can be protected at the Madras Gage is equai to the estimated
consumptive use of a municipal water right at the seasonal rates and duty (described in
Finding of Fact No. 6). For municipal water rights in the Deschutes Basin, OWRD assumes a
consumptive use coefficient of 30 percent during the months of April, May, and October
and 60 percent from June through September. The variable seasonal rates and duties and
consumptive use percentages amount to 51.3 percent consumptive use for municipal use
over the full season authorized by Certificate 94956.

The quantities to be protected instream require modification to prevent injury and
enlargement, and is as follows:

Instream Reach No. 1: From POD No. 4 to the Madras Gage

Certificate P:’;::::V Instn?:fr:) Rate Vé?:;:‘;a(ﬁ” Period Protected Instream
' . Season 1:0.103
94956 16/31/1900 | Season 2:0.138 81.76 April 1 - October 26
: Season 3: 0.255

Instream Reach No. 2: From the Madras Gage to the mouth of the Deschutes River

- Priority Instream Rate Instream \
C
ertificate Date (cfs) Volume (AF) Period Protected Instream
94956 10/31/1900 0.101 41.97 April 1 - October 26

The proposed change, as modified, would not result in enlargement of the right.
The proposed change, as modified, would not result in injury to other water rights.

The amount and timing of the proposed instream flow, as modified, is allowabie within the
limits and use of the original water right.

The protection of flows within the proposed reach is appropriate, considering:
a) The instream water right begins at the recorded point of diversion;
b} The iocation of confluences with other streams downstream of the point of diversion; -

c) There are no known areas of natural loss of streamflow to the river bed downstream
from the point of diversion; and

d} Any return flows resulting from the exercise of the emstmg water right would're- -enter
the river downstream of the reach of the instream water right.

Within the proposed reach on the Deschutes River, there are existing instream water -
rights established under ORS 537.348 (instream transfer process) and ORS 537.470
(altocation of conserved water process) located between Drake Park South POD and the
mouth of the Deschutes River, which includes the-use of water for fish habitat, aquatic life,
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27.

28.

28,

30.

31.

recreation, aesthetics, and pollution abatement. There are two instream water rights

(Certificates 73188 and 73237) established through the state agency application process
(ORS 537.341) helow Lake Billy Chinook for the purposes of fish habitat and various fish life
stages, recreation and aesthetics, with priority dates of October 2, 1989 and January 16,
1996, respectively. There is presently one instream water right {Certificate 59777} within
the proposed reach created as a result of ORS 537.346 and one pending instream water
right application, filed by the Oregon Department of Fish and Wildiife pursuant to ORS
537.341 to establish an instream water right from the COID North Canal to Lake Billy
Chinook for anadromous and resident fish rearing, which if approved will have a priority
date of September 19, 1990.

In addition, the Deschutes River is a designated State Scenic Waterway. The protection of
flows necessary to maintain the free flowing character of the Deschutes River for fish and
wildlife habitat and recreation is a matter of statutory policy. Within the proposed reach,
flows for the designated Scenic Water way are at times not met during the requested
periods for instream protection.

Portions of the proposed reach on the Deschutes River are also on the Department of
Environmental Quality’s 303d list of water quality limited streams and a TMDL (Total
Maximum Daily Load) study is underway.

The proposed instream water right, to be established under ORS 537.341 (state agency
application process), within the proposed reach on the Deschutes River is sufficient to
protect the monthly quantities of water necessary for various fishlife stages, supporting
aquatic life, and minimizing pollution, but may not always be met and will have a priority
date junior in comparison to other water rights on the Deschutes River. The proposed
instream use will have a priority date of October 31, 1900. By replacing a portion of
instream rights created at the request of state agencies or under the minimum streamflow
conversion process, the proposed instream right will provide protection for streamflows
previously identified as necessary for conservation, maintenance and enhancement of
aquatic and fish life, fish and wildlife habitat and other ecological values; recreation; and
pollution abatement under an earlier priority date,

By adding to other water rights, established pursuant to ORS 537,348 (instream transfer
process) and ORS 537.470 (allocation of conserved water process), located within the
proposed reach, a new instream water right established by this transfer would provide
protection for additional streamflows necessary for conservation, maintenance and
enhancement of aquatic and fish life, fish and wildlife habitat and other ecological values;
recreation; and pollution abatement.

During the period April 1 to October 26, any instream water right established by this
transfer application may replace a portion of instream water rights established pursvant to
ORS 537.341 or ORS 537.346 and bhe in addition to instream water rights established
pursuant to ORS 537.348 or ORS 537.470 unless otherwise speaﬂed by an order approving
a new instream water right under these statutes.
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© 32. The total monthly quantities of water to be protected under the proposed instream right,

in addition to the existing instream water rights, within the proposed reach will provide for
a beneficial purpose and do not exceed the estimated average natural flow.

Partial Cancellation of a Water Right

33. There is an existing supplemental right, Certificate 76714, appurtenant to the portion of
lands on which Certificate 94956 is proposed for transfer for instream use. The applicant
has not submitted an affidavit certifying that affected portions under Certificate 76714
have been abandoned. The applicant has requested that affected portions of the
supplemental water rights under Certificate 76714 be cancelled upon issuance of the Final
Order approving T-13437 but does not reduce the total quantity of stored water available
for supplemental irrigation.

34. The portion of the right to be cancelled is:
Certificate: 76714 in the name of CENTRAL OREGON [RRIGATION DISTRICT

Use: MUNICIPAL USE for 15.0 equivalent acres
Priority Date: FEBRUARY 28, 1913

Source: CRANE PRAIRIE RESERVOIR, constructed under permit R-1687, tributary to
the DESCHUTES RIVER :

Authorized Point of Diversion:
Twp Rng Mer | Sec a-Q Measured Distances

CENTRAL OREGON 4: 700 FEET NORTH AND 120 FEET WEST
FROM THE SE CORNER OF NEZ SE) OF SECTION 31

175 | 12E ) WM | 31 | NESE

Authorized Place of Use:
Twp Rng Mer Sec a-Q Acres Equivalent Water User

175 12E WM -32 | SWNW 15.0 City of Bend

Preliminary Award of Deschutes Basin Mitigation Credits

35. The City of Bend has requested this instream transfer application be used to establish
mitigation credits in the Deschutes Ground Water Study Area. The Applicant has requested
that any mitigation credits generated from this project be assigned to the City of Bend.

36. The Department assigned this mitigation credit project number MP-263.

37. The Department provided notice of the mitigation credit project pursuant to OAR 690-521-
0300 (6} on May 26, 2020. No comments were received in response to this notice.

38. The Department consutted with representatives from ODFW, DEQ, Oregon Parks and
Recreation Department, Oregon Department of State Lands, the Oregon Department of
Agriculture, and the Department's Watermaster pursuant to OAR 690-521-0300 (7} and
OAR 690-505-0630 (2) on May 26, 2020. Comments were received from DEQ in favor of
the application. ' : "
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39,

40.

41.

42,

43,

No changes were made to the instream transfer as a resuit of comments received or

consuitation with the above named agencies.

The number of mitigation credits may be determined by multiplying the number of
equivalent acres of municipal use to be transferred instream by the max volume per acre
and then muttiplying by the consumptive use factor for the municipal use {15.0 acres
equivalent * 5.45 acre feet per acre * 51.3 % consumptive use = 41.97 acre feet of
mitigation water). Therefore, 41,97 mitigation credits may be awarded to this mitigation
credit project and assigned to the City of Bend. The mitigation credits may be used to
mitigate for ground water permit applications and existing conditioned ground water
permits and certificates, providing mitigation pursuant to the Deschutes Ground Water
Mitigation Rules, OAR Chapter 690, Division 505, within the General and Middle Deschutes
Zones of impact.

A total of 81.76 AF is proposed to be transferred to instream use and 41.97 AF of that, as
identified above, may be used for mitigation purposes. The amount of water transferred
instream and not used for mitigation purposes will benefit instream fiow.

The Department shall award final mitigation credits upon completion of the approved
project. Issuance of the instream water right certificate confirms completion of the project
and provides verification of the project's completion.

Mitigation credits awarded to this mitigation credit project will be valid beginning the first
calendar year that water is protected instream under a new instream water right
certificate created as a result of this instream transfer application.

Determination and Proposed Action

The changes in character of use and place of use to instream use proposed in application
T-13437 appears to be consistent with the requirements of ORS 540.505 to 540.580, ORS
537.348, OAR 690-380-5000, and OAR 690-077-0075 and the abandoned portion of the right
should be cancelled. If protests are not filed pursuant to OAR 690-380-4030, the application
will be approved and the abandoned portion of the right will be cancelled.

This mitigation project appears to result in mitigation credits pursuant to ORS 537.746 and QAR
690-521-0300 and 690-521-0400.

If Transfer Application T-13437 is approved, the final order will include the following:

1.

The changes in character of use and place of use to instream use proposed in application
T-13437 are approved. The portion of the right that has been abandoned is cancelled.

Water right certificate 94956 is modified and a new instream water right certificate sholl be
issued. The Department shall issue a new water right certificate to supersede certificate
94956 upon a determination that it is necessary to produce a certificate to describe that
portion of the right not affected by this transfer. A new certificate confirming the instream
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water right will be issued. Approval of this transfer shall reduce the amount of water
lawfully available under the remaining portion of Certificate 94956 by the following:

Priority Date Season 1 “Season 2 Season 3 Seasonal Duty/Volume Limit | '
October 31, 1900 0.103 CFs 0.138 CFS 0.182 CFs 8176 AF
December 2, 1907 0.073 CFS )

3. Certificate 76714 is modified. The Department shall issue a new water certificate on a
determination that it is necessary to produce a certificate to confirm that portion of the
water right not affected by the cancelfation described in Finding of Fact No. 34,
Modification of this supplemental water right will be decreased by 15.0 acres equivalent of
municipal use to which stored water may be applied for supplemental use under the right.
However, the total quantity of stored water use under the right shall remain unchanged.

4. The instream water right shall provide for the protection of streamflows for conservation,
maintenance and enhancement of aquatic and fish life, wildlife, fish and wildlife habitat
and other ecological values; pollution abatement; and recreation in the Deschutes River
from the POD No. 4 (Drake Park South) (as described in finding of Fact No. 6} to the mouth
of the Deschutes River. -

5. The quantities to be protected instream is as follows:

Instream Reach No. 1: From POD No. 4 to the Madras Gage

Certificate sz:::y Instrf;g;:) Rate V;?Z;:Z‘}’: F) Period Protected Instream
Season 1: 0.103
94956 10/31/1900 | Season 2:0.138 81.76 April 1 - October 26
Season 3: 0.255

Instream Reach No. 2: From the Madras Gage to the mouth of the Deschutes River

" Priority Instream Rate Instream \
Certificate Period Protected instream
fic Date - (cfs} Volume (AF)
24956 10/31/1900 .101 41.9 April 1 —October 26

6. Water rights upstream of the original point of diversion shall not be subject to regufation
for flows in excess of the quantities to which this instream water right is entitled at the
original point of diversion.

7. Within the specified stream reach, the amount of water to which this right is entitled shall
not exceed the quantity of water legally available at the original point of diversion.

8. The instream right established by this transfer shall replace a portion of instream water
rights established pursuant to ORS 537.341 or 537.346 and be in addition to instream water
rights established pursuant to ORS 537.348 or 537.470 unless otherwise specified by an

- order approving a new instream water right under these statutes.
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10.

11.

12.

13.

The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificate 94956 and any
related decree as may be germane to instream rights.

The former place of use of the transferred water shall no longer receive water as part of the
portion of this right transferred to instream use.,

Preliminary Award of Mitigation Credits: Final Award of Mitigation Credits may be made
upon completion of the project and verification by the Department that the project has
been completed as proposed. Issuance of a new instream water right certificate, as
described herein, will result in completion of the profect and verification by the Department
that the project is complete. If completed as proposed, mitigation credits, in the amount of
41,97 credits, as described herein, may be awarded to this mitigation project and assigned
to the City of Bend. Mitigation credits awarded may be used to satisfy a mitigation
obligation of a ground water permit applicant and/or ground water permit/certificate
holder in the General and Middle Deschutes Zones of Impact. Mitigation credits generated
by this project will be available for use as mitigation beginning the first calendar year that
water will be protected instream under a new instream water right.

Mitigation credits are valid until used to satisfy a mitigation obligation of a ground water
permit applicant and/or ground water permit/certificate holder within the Deschutes
Ground Water Study Area pursuant to the Deschutes Ground Water Mitigation Rules.
Mitigation credits are used when a person submits to the Department documentary
evidence that valid credits have been obtained and assigned to satisfy a mitigation
obligation.

The instream certificate created as a result of the approval of this transfer shall be
identified as a mitigation credit project for a ground water permit applicant and/or ground
water permit/certificate holder. Within each instream certificate, the number of mitigation

_credits, the zone of impact in which the mitigation credits were generated and may be used,

and the volume of water dedicated instream solely for instream benefits shall also be
specified.

DEC 2 2 2020

Dated at Salem, Oregon this 2.7 day of \2¢ ¢ eevyies” 2020.

Tom M. Byler, Director, Oregon Water Resources Department

This Preliminary Determination was prepared by Sarah Henderson. If you have questions about the
information in this document, you may reach me at 503-986-0884 or Sarah.A. Henderson@oregon.gov
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_ Piafests shbufﬂ be acfdt.'e;s;sec-z; 71‘707 }‘he aﬁehﬁéig bf Wafeleghts Dzv:szon, Water -
Resources Department, 725 Summer St. NE, Suite 4, Salem, OR 97301-1266.

IMPORTANT: Due to COVID-19, the Department s office is closed to walk-in services. The Department
encourages the submission of protests by U.S. Mail. Please consider mailing early to ensure the Department
receives the protest by the deadline.

Notice Regarding Service Members: Active duty service members have a right to stay these proceedings
under the federal Service Members Civil Relief Act. For more information contact the Oregon State Bar at
800-452-8260, the Oregon Military Depariment at 503-584-3571, or the nearest United States Armed Forces
Legal Assistance Office through hitp://legalassistance.layw.af,mil. The Orepon Military Depariment does not
have a toll free number,
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2. Confirmation of the name of the newspaper you wish the Department to use for publication
of the notice of the Preliminary Determination.

If we do not receive the items listed above by October , 2020, a Preliminary
Determination may be issued denying the application as incomplete.

Please do not hesitate to contact me at 503-986-0884 or sarah.a.henderson@oregon.gov if |
may be of assistance.

Sincerely,

Sarah Henderson
Flow Restoration Program Coordinator
Transfer and Conservation Section

cc: Transfer Application file T-13437 (MP-263)
Jeremy Giffin, District 11 Watermaster {vig e-mail)
Owen McMutrey, Agent for the applicant (vio e-mail) fomcmurtrey@gsiws.com)
Adam Sussman, Agent for the applicant (via e-mail) {asussman@gsiws.com)
U.S. Bureau of Reclamation (cchad@usbr.gov) {emcgarry@usbr.gov)
Central Oregon lrrigation District (lesliec@coid.org)

encs



BEFORE THE WATER RESOURCES DEPARTMENT
OF THE
STATE OF OREGON

D R A F T PRELIMINARY

DETERMINATION PROPOSING APPROVAL
OF A CHANGE IN PLACE OF USE AND
CHARACTER OF USE AND PRELIMINARY
AWARD OF MITIGATION CREDITS AND
PARTIAL CANCELLATION OF A WATER
RIGHT

In the Matter of Instream Transfer
Application T-13437 and Mitigation
Project MP-263, Deschutes County

Authority

Oregon Revised Statutes {ORS) 540.505 to 540.580 establishes the process in which a water
right holder may submit a request to transfer the point of diversion, place of use, or character
of use authorized under an existing water right. Oregon Administrative Rules {OAR) Chapter
690, Division 380 implements the statutes and provides the Department’s procedures and
criteria for evaluating transfer applications. OAR Chapter 630, Division 077 provides additional
criteria for evaluating transfers to instream water rights.

OAR 690-521-0100 to 690-521-0600 establishes the process in which anyone may submit a
ground water mitigation project to the Department for the purpose of establishing mitigation
credits in the Deschutes Ground Water Study Area.

Pursuant to OAR 690-521-0400 {2), any mitigation credits awarded to a mitigation project are
valid until used to fulfill a mitigation obligation of a ground water use in the Deschutes Ground
Water Study Area. Valid mitigation credits may be assigned by any person or recognized
mitigation bank to any person or other mitigation bank. Mitigation credits are used when a
person submits to the Department documentary evidence that valid credits have been
obtained and assigned to satisfy a mitigation obligation.

ORS 540.510 establishes the process in which the Department may cancel a supplemental
water right not included as part of the transfer application.

Applicant

CITY OF BEND

62975 BOYD ACRES ROAD
BEND, OREGON 97701
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Findings of Fact

1.

On May 13, 2020, the City of Bend filed an application to change a portion of the place of
use and character of use under Certificate 94956 to instream use. The Department
assigned the application number T-13437,

Notice of the application for transfer was published on May 26, 2020, pursuant to OAR
690-380-4000. No comments were received by the commaent deadline, june 25, 2020.

Consistent with land use requirements, notice of the intent to file the instream transfer
application was provided by the applicant to Deschutes County Community Development,
Jefferson County Community Development, Wasco County Planning Department, City of
Bend Planning Department, Sherman County Planning Department, and the Confederated
Tribes of the Warm Springs. Additionally, the Department provided notification of the
proposed action to these local governments and aiso the Bureau of Reclamation upon
receipt of Transfer Application T-13437.

The portion of the right to be transferred is as follows:

Certificate: 94956 in the name of Central Oregon irrigation District
Use: 15.0 equivalent acres of Municipal Use
Priority Date: October 31, 1900, December 2, 1907
Season of Use:  April 1 through October 31, further limited as follows:
Season 1: April 1 through April 30 & October 1 through October 31
Season 2: May 1 through May 14 & September 15 through September 30
Season 3: May 15 through September 14
Maximum Quantity {Rate) that can be applied to an acre:
Season 1: limited to 1/145.45" cubic foot per second (CFS) per acre
Season 2: limited to 1/109.09" CFS per acre
Season 3: limited to 1/58.91' CFS per acre
Maximum Duty that can be applied to an acre:
Not to exceed 5.45 acre-feet (AF) per acre per year.
The above listed rates and duty reflect aliowance of a 45% transmission {oss on the main
canals as determined by decree of the Circuit Court of Deschutes County, dated March 24,
1933. Those lands not served from the district main canal systems, but by direct pumping
from the Deschutes River, are not allowed the 45% transmission loss.

Source: The Deschutes River, tributary to the Columbia River

Authorized Point of Diversion:
Twp | Rng | Mer | Sec QqQ Measured Distances
POD NO. 4 (DRAKE PARK SOUTH): 700 FEET NORTH AND

175 12E | WM | 31 | NESE | 120 FEET WEST FROM THE SE CORNER QF NEJX SEY OF
SECTION 31
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Authorized Place of Use:
Twp Rng Mer Sec “u Acres Equivalent Water User

175 12E WM 32 | SWNW 15.0 City of Bend

5. Certificate 94956 is a deficient water right. If water were diverted simultaneously to all
authorized lands and uses described in the right at the maximum rates and duty allowed
(described in Finding of Fact No. 4}, the total rate and duty of the water right would be
exceeded. In the event water were diverted simuitaneously to all authorized lands and
uses described in the right at the maximum rates and duty allowed at the POD {described
in Finding of Fact No. 4), the portion of the right involved in this instream transfer would
be limited as described in the table below. These rates and duty are also the quantities by
which the diversion at POD 4 under Certificate 94956 shall be reduced, if this instream
transfer is approved.

Priority Date Season 1 Season 2 Season 3 Seasonal Duty/Volume Limit
October 31, 1960 0.187 CFS 0.249 CFS 0.330 CFS 148.27 AE
December 2, 1907 0.132CFS

6. Atotal of 81.76 AF, excluding transmission losses, may be beneficially used annually for
municipal use under the portion of Certificate 94956 proposed for transfer.

7. There is a supplemental right, Certificate 76714, appurtenant to the same lands on which
the primary right Certificate 34956 is appurtenant and proposed to be transferred to
instream use. The applicant has requested that the affected portion of Certificate 76714
be cancelled upon issuance of the Final Order approving T-13437.

8. Transfer Application T-13437 proposes to change the character of use to instream use for
conservation, maintenance and enhancement of aquatic and fish life, wildiife, fish and
wildlife habitat, and other ecological values; recreation; and pollution abatement. The
application also proposes to establish mitigation in the Deschutes Ground Water Study
Area.

9. Transfer Application T-13437 proposes to change the place of use of the right to create an
instream reach from Drake Park South {(POD No. 4} to the mouth of the Deschutes River.

10. The applicant proposes that water be protected instream during the period April 1 through
October 26. Season 1 would end on October 26.

11. The applicant proposed the following quantities water to be transferred instream:

Certificate Priority Date Rate Instream Volume Instream
Season 1: 0.103 CFS
94356 October 31, 1900 Season 2: 0.138 CFS 81.76 AF
Season 3: 0.255CFS
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12.

13.

14,

There are several existing instream water rights located within the same instream reach
proposed by the applicant.

The applicant proposes that any instream water right established as a result of this
instream transfer to be additive to existing instream water rights for the same reach
established pursuant to ORS 537.348 (instream transfer process) and ORS 537.470
(allocation of conserved water process). The applicant also proposes that any instream
water right established as a result of this instream transfer replace a portion of any
existing instream rights established pursuant to ORS 537.346 {minimum streamflow
conversion) and ORS 537.341 {state agency application process}, with an earlier priority
date.

The applicant has requested to protect water instream under the October 31, 1900 priority
date. Water is diverted at the point of diversion during Season 3 under both the 1300 and
1907 priority dates. The quantity of water diverted under the 1907 priority date during
Season 3 makes up a balance of water allowed by the Decree for transmission losses.
Transmission losses account for 45 percent of the water diverted at the point of diversion
and are not transferable to instream use. The quantities of water proposed by the
applicant to be transferred instream, as described in Finding of Fact No. 11, do not include
the 45 percent transmission loss. The Department finds that water may be protected
instream solely under the 1300 priority date.

Instream Transfer Review Criteria (OAR 690-77-0075 and 690-380-4010)

15,

16.

17.

The portion of the right proposed for transfer under T-13437 was leased instream under
IL-1377 during the term May 23, 2014 through October 31, 2016. Consequently, water has
been used-within the last five years according to the terms and conditions of the right, and
there is no information in the record that would demonstrate that the right is subject to
forfeiture under ORS 540.610.

A diversion structure and pipe/ditch sufficient to use the full amount of water allowed
under the existing right were present within the five-year period prior to submittal of
Transfer Application 7-13437,

A portion of the water diverted at the POD returns to the Beschutes River within the
proposed reach and is available to downstream water right holders. Return flows from the
existing use generally return to the river system once river flows reach the Madras Gage.
To prevent injury to downstream water right holders and enlargement, the quantity of
water that may be protected instream requires modification to account for return flows at
the Madras Gage.
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18. The quantities to be protected instream require modification to prevent injury and
enlargement, and is as follows:

19.
20.

21.

22.

23.

T-13437.dpd.approve.MP263.5ah

Instream Reach No. 1: From POD No. 4 to the Madras Gage

Certificate Pg:;:v lnstrt::g Rate V::;:;Za(':” Period Protected Instream
Season 1: 0,103
94956 10/31/1900 | Season 2:(0.138 81.76 April 1 - October 26
Season 3:0.255

Instream Reach No. 2: From the Madras Gage to the mouth

of the Deschutes River

g Priority Instream Rate instream \
C P
ertificate Date (cfs) Volume (AF) Period Protected Instream
94956 10/31/1800 0.101 41.9 April 1 —Qctober 26

The proposed change, as madified, would not result in enlargement of the right.
The proposed change, as modified, would not result in injury to other water rights.

The amount and timing of the proposed instream flow, as modified, is allowable within the
limits and use of the original water right.

The protection of flows within the proposed reach is appropriate, considering:
a) Theinstream water right begins at the recorded point of diversion;
b) The location of confluences with other streams downstream of the point of diversion;

¢) There are no known areas of natural loss of streamflow to the river bed downstream
from the point of diversion; and

d) Any return flows resulting from the exercise of the existing water right would re-enter
the river downstream of the reach of the instream water right.

Within the proposed reach on the Deschutes River, there are existing instream water
rights established under ORS 537.348 (instream transfer process) and ORS 537.470
(allocation of conserved water process) located between Drake Park South POD and the
mouth of the Deschutes River, which includes the use of water for fish habitat, aquatic life,
recreation, aesthetics, and pollution abatement. There are two instream water rights
(Certificates 73188 and 73237) established through the state agency application process
{ORS 537.341) below Lake Billy Chinook for the purposes of fish habitat and various fish life
stages, recreation and aesthetics, with priority dates of October 2, 1989 and January 16,
1996, respectively. There is presently one instream water right {Certificate 59777) within
the proposed reach created as a result of ORS 537.346 and one pending instream water
right application, filed by the Oregon Department of Fish and Wildlife pursuant to ORS
537.341 to establish an instream water right from the COID North Canal to Lake Billy
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Chinook for anadromous and resident fish rearing, which if approved will have a priority
date of September 19, 1990.

24. In addition, the Deschutes River is a designated State Scenic Waterway. The protection of
flows necessary to maintain the free flowing character of the Deschutes River for fish and
wildlife habitat and recreation is a matter of statutory policy. Within the proposed reach,
flows for the designated Scenic Water way are at times not met during the requested
periods for instream protection.

25. Portions of the proposed reach on the Deschutes River are also on the Department of
Environmental Quality’s 303d list of water quality limited streams and a TMDL {Total
Maximum Daily Load) study is underway.

26. The proposed instream water right, to be established under ORS 537.341 (state agency
application process), within the proposed reach on the Deschutes River is sufficient to
protect the monthly quantities of water necessary for various fishlife stages, supporting
aguatic life, and minimizing pollution, but may not always be met and will have a priority
date junior in comparison to other water rights on the Deschutes River. The proposed
instream use will have a priority date of October 31, 1900. By replacing a portion of
instream rights created at the request of state agencies or under the minimum streamflow
conversion process, the proposed instream right will provide protection for streamfiows
previously identified as necessary for conservation, maintenance and enhancement of
aquatic and fish life, fish and wildlife habitat and other ecological values; recreation; and
pollution abatement under an earlier priority date.

27. By adding to other water rights, established pursuant to ORS 537.348 {instream transfer
process) and ORS 537.470 (allocation of conserved water process), located within the
proposed reach, a new instream water right established by this transfer would provide
protection for additional streamfiows necessary for conservation, maintenance and
enhancement of aquatic and fish life, fish and wildlife habitat and other ecological values;
recreation; and pollution abatement.

28. During the period April 1 to October 26, any instream water right established by this
transfer application may replace a portion of instream water rights established pursuant to
ORS 537.341 or ORS 537.346 and be in addition to instream water rights established
pursuant to ORS 537.348 or ORS 537.470 unless otherwise specified by an order approving
a new instream water right under these statutes.

29. The total monthly quantities of water to be protected under the proposed instream right,
in addition to the existing instream water rights, within the proposed reach will provide for
a beneficial purpose and do not exceed the estimated average natural flow.
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Partial Cancellation of a Water Right

30.

31

There is an existing supplemental right, Certificate 76714, appurtenant to the portion of
lands on which Certificate 94956 is proposed for transfer for instream use. The applicant
has not submitted an affidavit certifying that affected portions under Certificate 76714
have been abandoned. The applicant has requested that affected portions of the
supplemental water rights under Certificate 76714 be cancelled upon issuance of the Final
Order approving T-13437.

The portion of the righf to be cancelled is:
Certificate: 76714 in the name of CENTRAL OREGON IRRIGATION DISTRICT

Use: MUNICIPAL USE for 15.0 equivalent acres

Priority Date: FEBRUARY 28, 1913

Source: CRANE PRAIRIE RESERVOIR, constructed under permit R-1687, tributary to
the DESCHUTES RIVER

Authorized Point of Diversion:

Twp | Rng | Mer | Sec | % M4 Measured Distances

CENTRAL OREGON 4: 700 FEET NORTH AND 120 FEET WEST
FROM THE SE CORNER OF NE¥ SE OF SECTION 31

17S | 128 | WM | 31 | NESE

Authorized Place of Use:

Twp Rng ivier Sec Hh Acres Equivalent Water User

175 12k WM 32 | SWNW 15.0 City of Bend

Preliminary Award of Deschutes Basin Mitigation Credits

32.

33.

34,

35,

36.

The City of Bend has requested this instream transfer application be used to establish
mitigation credits in the Deschutes Ground Water Study Area. The Applicant has requested
that any mitigation credits generated from this project be assigned to the City of Bend.

The Department assigned this mitigation credit project number MP-263.

The Department provided notice of the mitigation credit project pursuant to OAR 690-521-
0300 (6) on May 26, 2020. No comments were received in response to this notice.

The Department consulted with representatives from ODFW, DEQ, Oregon Parks and
Recreation Department, Oregon Department of State Lands, the Oregon Department of
Agriculture, and the Department's Watermaster pursuant to OAR 690-521-0300 {7) and
OAR 690-505-0630 {2} on May 26, 2020. Comments were received from DEQ in favor of
the application.

No changes were made to the instream transfer as a result of comments received or
consultation with the above named agencies.
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37.

38.

39.

40.

The number of mitigation credits may be determined by multiplying the number of
equivalent acres of municipal use to be transferred instream by the max volume per acre
and then multiplying by the consumptive use factor for the municipal use {15.0 acre feet
equivalent * 5.45 acre feet per acre * 51.3 % consumptive use = 41.97 acre feet of
mitigation water). Therefore, 41.97 mitigation credits may be awarded to this mitigation
credit project and assigned to the City of Bend. The mitigation credits may be used to
mitigate for ground water permit applications and existing conditioned ground water
permits and certificates, providing mitigation pursuant to the Deschutes Ground Water
Mitigation Rules, OAR Chapter 690, Division 505, within the General and Middle Deschutes
Zones of Impact.

A total of 81.76 AF is proposed to be transferred to instream use and 41.97 AF of that, as
identified above, may be used for mitigation purposes. The amount of water transferred
instream and not used for mitigation purposes will benefit instream flow.

The Department shall award final mitigation credits upon completion of the approved
project by the applicant and verification by the Department that the project is complete.
The issuance of a certificate for the proposed instream water right shall result in
completion of the project and verification that the project is complete.

Mitigation credits awarded to this mitigation credit project will be valid beginning the first
calendar year that water is protected instream under a new instream water right
certificate crated as a result of this instream transfer application.

Determination and Proposed Action

The changes in character of use and place of use to instream use proposed in application T-
13437 appears to be consistent with the requirements of ORS 540.505 to 540.580, ORS
537.348, OAR 690-380-5000, and OAR 690-077-0075 and the abandoned portion of the right
should be cancelled. If protests are not filed pursuant to OAR 690-380-4030, the application
will be approved and the abandoned portion of the right will be cancelled.

This mitigation project appears to result in mitigation credits pursuant to ORS 537.746 and OAR
690-521-0300 and 690-521-0400.

If Transfer Application T-13437 is approved, the final order will include the following:

1.

The changes in character of use and place of use to instream use proposed in application
T-13437 are approved. The portion of the right that has been abandoned is cancelled.

Water right certificate 94956 is modified and a new instream water right certificate shall be
issued. The Department shall issue a new water right certificate to supersede certificate
94956 upon a determination that it is necessary to produce a certificate to describe that
portion of the right not affected by this transfer. A new certificate confirming the instream
water right will be issued. Approval of this transfer shall reduce the amount of water
lawfully available under the remaining portion of Certificate 94956 by the following:
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Priority Date Season 1 Season 2 Season 3 Seasonal Duty/Volume Limit
October 31, 1900 0.187 CFS 0.249 CFS 0.330 CFS
December 2, 1307 0.132 CFS

148.27 AF

3. Certificate 76714 is modified. The Department shall issue a new water certificate on a
determination that it is necessary to produce a certificate to confirm that portion of the
water right not affected by the cancellation described in Finding of Fact No. 31.
Modification of this supplemental water right will be decreased by 15.0 acres equivalent of
municipal use to which stored water may be applied for supplemental use under the right.

4. The instream water right shall provide for the protection of streamflows for conservation,
maintenance and enhancement of aquatic and fish life, wildlife, fish and wildlife habitat
and other ecological values; pollution abatement; and recreation in the Deschutes River
from the POD No. 4 (Drake Park South) (as described in finding of Fact No. 4} to the mouth
of the Deschutes River.

5. The quantities to be protected instream is as folfows:

Instream Reach No. 1: From POD No. 4 to the Madras Gage

Certificate sz::y Instre(:}:) Rate v;?:;:eea;:” Period Protected Instream
Season 1: 0.103
94956 10/31/1900 | Season 2:0.138 81.76 April 1 - October 26
Season 3: 0.255

Instream Reach No. 2: From the Madras Gage to the mouth of the Deschutes River

- Priority Instream Rate Instream .
Certificate Date (cfs) Volume (AF) Period Protected Instream
94956 10/31/1900 0.101 41.9 Aprit 1 — October 26

6. Water rights upstream of the original point of diversion shall not be subject to regulation
for flows in excess of the quantities to which this instream water right is entitled at the
original point of diversion.

7. Within the specified stream reach, the amount of water to which this right is entitled shall
not exceed the quantity of water legally available at the original point of diversion.

8. The instream right established by this transfer shall replace a portion of instream water
rights established pursuant to ORS 537.341 or 537.346 and be in addition to instream water
rights established pursuant to ORS 537.348 or 537.470 unless otherwise specified by an
order approving a new instream water right under these statutes.

9. The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificate 94956 and any
related decree as may be germane to instream rights.
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RECEIPT #

wan @

STATE OF OREGON
WATER RESOURCES DEPARTMENT

q (% 725 Summer St. N.E. Ste. A

SALEM, OR 97301-4172 INVOICE #
(503) 986- 0900 ! (50:3) 986-0904 ‘Sfax)

RECEIVED FROM: {7? ”’ y/ Z A777 M7 77750 /)< | APPLGATION

BY:

- CASH: CHEC OTHER: {IDENTIFY)

Ll

PERMIT

TRANSFER f J Az /5

7‘;/!51:] [ ToraLrecD [ :: 0595, (,\,,]

Distribution — White Copy - Customer, Yellow Copy - Fiscal, Blue Copy -"iéile. Buff Copy - Fiscal

[ 1083 TREASURY 4170 WRD MISC CASH ACCT |
0407 COPIES $
OTHER: (IDENTIFY) $
0243 I/S Lease 0244 Muni Water Mgmt. Plan 0245 Cons. Water
4270 WRD OPERATING ACCT H
MISCELLANEOUS A/ p ! V24
0407 COPY & TAPE FEES $
0410 RESEARCH FEES §
0408 MISC REVENUE: (IDENTIFY) §
TC162 DEPOSIT LIAB. (IDENTIFY) $
0240 EXTENSION OF TIME $
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER 3 0202 $
0203 GROUND WATER LR 0204 $
0205 TRANSFER $ L1045, 00
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR S 0219 $
LANDOWNER'S PERMIT 0220 $
OTHER (IDENTIEY)
[ 0536 TREASURY 0437 WELL CONST. START FEE |
0211 WELL CONST START FEE S CARD #
0210 MONITORING WELLS $ CARD #
OTHER (IDENTIFY)
| 0607 TREASURY 0467 HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) §
0231 HYDRO LICENSE FEE (FW/WRD) $
HYDRO APPLICATION
TREASURY OTHER / RDX i
FUND TITLE
OBJ. CODE VENDOR #
DESCRIPTION oo
; 7
r. 1 y j 'j "J'f'} 4 ) “/T: et
| o / 5
- RECEIPT: :ﬂ?mj [L 18] ) DATED""-) ’/ LVE B/\/f L ’/ 7 A
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