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BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON

IN THE MATTER OF CANCELLATION OF ) PC 86-16

A WATER RIGHT IN THE NAME OF BEN ) STATEMENT, FINDINGS OF FACT,
FREDENBURG TO APPROPRIATE WATERS ) CONCLUSIONS OF LAW, OPINION
OF NORTH FORK BIG BUTTE CREEK ) AND FINAL ORDER

STATEMENT

This proceeding was initiated by the Water Resources Director under
the provisions of ORS 540.610 to 540.650 for the proposed
cancellation of certain water rights, based on information furnished
to the Director that the rights in question had been forfeited by
failure to make beneficial use of the water under the provisions of
the water right for a period of five or more successive years of
nonuse.

The water right proposed to be canceled represents a portion of the
right described by the certificate issued to Ben Fredenburg and
recorded at Volume 5, page 4908, State Record of Water Right
Certificates.

Thne water right in question is for the appropriation of not to
exceed 1.09 cubic feet per second of water from the North Fork of
Big Butte Creek under a priority date of October 30, 1920, for
irrigation of a certain 5.0 acres in Lot 2 (NW 1/4 NE 1/4), 22.0
acres in Lot 3 (NE 1/4 NW 1/4), 30.0 acres in Lot 4 (NW 1/4 NW 1/4,
and 30.0 acres in the SE 1/4 NW 1/4 of Section 2, Township 35 South,
Range 2 East, WM.

The balance of the water right described by said certificate, being
for the appropriation of not to exceed 0.52 cubic feet per second of
water from the North Fork of Big Butte Creek for supplemental
irrigation of a certain 25.0 acres in Lot. 2, 7.0 acres in Lot 3 and
10.0 acres in the SE 1/4 NW 1/4 of said Section 2 is not in question
in this proceeding.

Written notice of the proposed cancellation was served on the owners
of record and/or occupants of certain real property in Section 2,
Township 35 South, Range 2 East, WM. Jackson County, Oregon. Notice
was served on December 12, 1986, by certified mail to:

William L. More and Robert S. Lozano and
Rosalie E. More Judy H. Lozano

PO Box 231 PO Box 231

Butte Falls, OR 97522 Butte Falls, OR 97522
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On February 9, 1987, a protest in the names of William L. and
Rosalie More and Robert S. and Judy H. Lozano was filed with the.
Department by Ben Lombard, attorney at law.

No other protest against the proposed cancellation was submitted
within the statutory 60 day period from service of the notice of
initiation of this proceeding, or subsequent thereto.

Pursuant to the Amended Notice of Hearing served on the attorneys
for protestants and proponents of cancellation, the matter was
brought to hearing in Medford, Oregon on May 27, 1987 before James
W. Carver, Jr., an employee of the Water Resources Department
authorized to preside on behalf of the Director as a finder of
fact. The notice set out the pertinent information regarding the
right proposed to be cancelled in the manner set out in paragraphs
2, 3, and 4 of the STATEMENT, above.

Proponents of cancellation Donald Baker, Russ Baldwin, Curt Thomson
and B.F.C. Edmondson appeared at the hearing and were represented by
Mark S. Wolfe, Attorney at Law. Protestants William More and Robert
Lozano appeared at the hearing and were represented by Ben Lombard,
Jr., Attorney at Law.

The Director's Statement, Findings of Fact, Conclusions of Law,
Opinion and Proposed Order document was served on the parties'
attorneys of record on December 24, 1987.

On February 5, 1988, protestants Lozano and More, acting through
their attorney, Ben Lombard, Jr., filed objections to the Proposed
Order and incorporated therein a request for additions to the
Findings of Fact and Conclusions of Law.

At a regularly scheduled meeting in Eugene, Oregon, on June 24,
1988, the Water Resources Commission, with commissioners Blosser,
Cramer Howland and Malarkey present and voting, considered the
filing by the protestants, together with the parties' written and
oral arguments thereon, and voted to adopt the Proposed Order
document without change for the Commission's final order.
Therefore, the Water Resources Commission now issues the following:

FINDINGS

1. All facts set forth in the STATEMENT are hereby incorporated as
findings of the Commission.
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2. Protestants hold certificated water rights for irrigation of
139 acres. 87 acres are covered under the right which is the
subject of this proceeding. Of these 139 acres, approximately
87-100 are covered by fairly heavy timber and moderate natural
underorush. The timbered area covers all of Lot 4, approximately
two-thirds of Lot 3, and some of the westerly and southerly portions
of the SE 1/4 NW 1/4. Most of the timbered area terrain,
particularly in Lots 4 and 3, is composed of rather steep slopes
folding into narrow draws, and is not of a type as to be even
marginally benefitted by irrigation. Cattle are run on the timbered
lands at different times of the year on a seasonal rotation basis.

3. Hay is grown in the irrigated pasture or meadow area and is
used for cattle fodder. Irrigation of these lands is done by
gravity ditch and flood irrigation method. Pasture 1lands are
located in the easterly one-third of Lot 3, the westerly two-thirds
of Lot 2, and in the SE 1/4 NW 1/4,

4., All lands in question are owned by the Lozanos, who purchased
the lands from the Mores in 1983. The Mores bought the property
from Mrs. Naoma Fredenburg in 1971.

5. The record is clear from the testimony of both proponents and
protestants that Lot 4 and the westerly two-thirds of Lot 3 have not
been benefically irrigated for a period of five successive years.

6. It was agreed between the parties that, following the hearing,
a Water Resources Department survey crew would survey the extent of
the irrigated lands to determine the outer limits of what lands
showed evidence of beneficial irrigation. The record was to be left
open until the parties had an opportunity to comment on the survey.

The survey was completed July 6 and served on the attorneys for
the parties October 20. The parties were asked to submit their
comments by the end of November. Comments were received from Mark
Wolfe, attorney for the proponents, on November 3, 1987. No
comments to the survey or response to those comments suomitted by
proponents were received from the protestants.

The survey of lands showing evidence of beneficial irrigation
prepared by the Water Resouces Department survey crew is included in
this Order as Figure 1. Lands shown to have been beneficially
irrigated have been outlined in yellow. Lands show as sub-irrigated
have been outlined in blue. Lands showing no evidence of beneficial
irrigation are those outside the yellow line.
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Regarding the 1.5 acres in the SE 1/4 NW 1/4 shown as sub-irrigated,
there was no evidence of controlled irrigation on this parcel. As
to the remaining lands outside the yellow outline, there have been
no rights established as claimed by the certificate at issue and
therefore no rights to pe lost or maintained. Proponents have met
their burden to show that the above-described lands have not been
oeneficially irrigated under the provisions of the water right in
question for a period of five or more successive years.

Proponents have failed to meet their burden of proof as regards
those lands shown within the yellow outline on Figure 1.

CONCLUSION OF LAW

Oregon Revised Statutes 540.610 provides that "beneficial use shall
pbe the basis, the measure, and the limit of all rights to the use of
water." If, for whatever reason, a perfected right is not used for
five successive years, the rignht is forfeited. Here, only a portion
of the lands to which the irrigation water right in question is
appurtenant were irrigated without a lapse in use. Thus, only a
portion of the water was put to beneficial use.

The courts have definitively found ORS 540.610 to be a forfeiture
statute. An intent to abandon is not required, nor need it be
proven, to work a forfeiture and cancellation of all or part of a
perfected water right. All that must be shown is that there has
been non-use over five successive years. Rencken v. Young, 300 OR
352 (1985). Here, the evidence of forfeiture presented by proponent
was contradicted by protestants only as to the extent of acreage
irrigated. Protestants themselves gave testimony that supports a
finding of partial forfeiture of their water right.

Irrigation use of water established on 30.0 acres in Lot 4 (NW 1/4
NW 1/4), 22.0 acres in Lot 3 (NE 1/4 NW 1/4), 5.0 acres in Lot 2 (NW
1/4 NE 1/4) and 30.0 acres in the SE 1/4 NW 1/4 of Section 2,
Township 35 South, Range 2 East, WM, Jackson County, Oregon as
described by Certificate 4908 has been forfeited by nonuse for a
period of five or more consecutive years during tne period 1936-1986
in the amount of 8l.7 acres. Specificially, rights forfeited are as
follows:

All rights for irrigation of 30 acres in Lot 4;

All rights for 5 acres in Lot 2;

Rights to 19.6 acres out of a total of 22 acres of Lot 3;
Rights to 27.1 acres out of a total of 30 acres in the SE 1/4
NW 1/4.

The remaining 5.3 acres of irrigation use established in said
Certificate have not been forfeited by nonuse within this same
period of time.
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OPINION

The proponents in a cancellation proceeding have the burden to show
by reliable, substantive and probative evidence that the right
sought to be canceled has been lost by five successive years of
nonuse.

Proponents testified that they were familiar with the lands in
question over varying periods of years and that at no time in their
collective memories between 1936 and 1986 had they observed water
being applied to any of Protestants' lands outside of the
established pasture lands in Lot 2, Lot 3 and the SE 1/4 NW 1/4.

Protestant Lozano testified that he had not cleaned the ditches in
Lots 3 and 4 and was not claiming any use in Lot 4 or the westerly
two-thirds of Lot 3. He indicated that no lands outside the
established open meadow area had been seeded.

Neither protestant More nor witness for the protestants Ms.
Fredenburg of fered testimony to contradict the claimed
non-irrigation of Lot 4 or the westerly two-thirds of Lot 3.
Testimony as to irrigation of the triangle-shaped parcel on the
eastern half of Lot 2 was not supported by the findings of the
survey.

Protestants have met their burden on that portion of the right
illustrated in the Water Resources Department survey as discussed
above.

FINAL ORDER

NOW, THEREFORE, it is ORDERED that the portion of the rignht
evidenced by Certificate No. 4908 for irrigation use within 30.0
acres of Lot 4 in the NW 1/4 NW 1/4, 22.0 acres of Lot 3 in the NE
1/4 NW 1/4, 5.0 acres of Lot 2 in the NW 1/4 NE 1/4 and 30 acres in
the SE 1/4 NW 1/4 of Section 2, Township 35 South, Range 2 East,
Willamette Meridian, be and the same is hereby canceled in the
amount of 8l.7 acres pursuant to ORS 540.610 and 540.640.
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It is FURTHER ORDERED that said Certificate be canceled and that a
new Certificate be issued to describe the balance of the water right
described by Certificate 4908 not canceled Dy this proceeding.

DATED THIS 5 ay of July, 1988.

WILLIAM R. BLOSSER, Chairman
Water Resources Commission

NOTICE: You are entitled to judicial review of this
order. Judicial review may be obtained by fili ng a petition
for review within 60 days from the service (date of mailing)
of this order. Judicial review is pursuant to the provisions

of ORS 536.075 and 183.482.

2586E
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Application No..............7

Proof of Appropriation of Water

(In accordance with the provisions of Chapter 216, La.wshof Orggon) for 1909, and the regulations of the State Water Board
thereunder.

2. Postoffice address . tutte Falls, Oregon

3. For what purpose is water used? ... Irrigation and supplemental supply (1.6l sec.ft.)
4. Did you begin the actual construction of the . Ben Fredenburg Ditch,
(or other distributing works described in said permit), on or before ... Nov. 25, 1921 2
............................ ?z;/ f%/maam

6. When was all the water completely applied to the proposed use? .

7. The description of land given below corresponds to that found in your permit covering land
to be irrigated, or, if for other purposes, the place of use. In the blank column on the right,
headed “No. acres actually irrigated,” fill in the number of acres you have irrigated in each of
the tracts described.

[ |
| |
l | i | No. Acres No. Acres
Towhahip | Range | Beckioll Forty-acre Tract | Described in Permit | Actually Irrigated

" : ‘
‘ \ ‘ f
% 3 | For supplemental supply y




10. Does the accompanying blue print of the map filed with your permit show correctly the loca-

tion of diverting works and area of land where water is used? .............. /’ ........................

11. If not, state wherein such map is in error

12. If the dimensions of your ditch or dam do not correspond to those described in your permit,

state what changes have been made, giving dimensions of ditch (or other distributing works)

13. If water is used for power, mining, domestic, municipal, storage, manufacturing, or any

other purpose than irrigation, give the extent and method of such use ...

know the contents thereof; and that the facts therein stated are true.

IN%I‘SESS WHEREOF, I have hereunto set my hand this ] £ O day
Of i M

/




, being first duly sworn, depose and say that

we are well acquainted with the facts and conditions set forth in the foregoing statement relative
to proof of appropriation of water under Permit No...... T €Z ....... g thaf we and each of us have
been over and upon each tract described in said proof, and from such personal inspection have
knowledge that all necessary ditches, dams and other diversion and distributing works have been
constructed, and water used as stated therein; that we have carefully read such proof of

appropriation, and that each and every statement contained therein is true to the best of our

knowledge and belief.

Subscribed and sworn to before me this

(Notarial Seal) Notary Public for Oregon.

My commission expires . .. bnh o0 0 il

NOTARY PUBLIC FOR OREGON

commission expires February 22, 1928
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'NOTICE OF COMPLETE APPLICATION OF WATER TO A BENEFICIAL USE

=

| i S DN O T M N e 4 Yeld........... , the holder of Application No. // ba .=, being
........ e t) Permit No. 7.0 _#-#{/ , issued by the State Englneer of the State of Oregon

eservoir or argemens

for the appropriation of ..._/... fo @ second-feet of the waters of . e zm“ ...... 1MZ(:, "Ry
in accordance with the tenor of such permit and the hmltatlons end| sed thereon b / the S te Engineer,
completely, applied the water to a beneficial use, on the ._.;.,.1..5 ......... day of ..._: ..4,&,.-,..". ..................... , 19270
being the time limitation as fixed in said permit or extended by the State ater BcTérd for the complete
apphcatlon of water to a beneficial use.

Remarks:

have notice.

IN WITNES; WHEREOF, I have hereunto set my hand this /7 day of LAY , 19.2.72—

olofeaalien..

/V%(A./.’.-.{" e R ke ([RGB J )4/,.4{ WM

(Present Address) (Signature of Applicant) 7

Fill out, detach, and mail to the Secretary, State Water Board, Salem, Oregon.

....................................................................................................................................................

Form A
oY VNOIHCE F BEGINNING OF CONSTRUCTION
I, \7) LAk /fl f,/ ............. , the holder of Application No. 7 ¢4 e belng
........ Permit No. /. f the Stat n
Pt oo ermit No 7{‘ J/ ., issued by the Stat /En /n o e State o go /

for the appropriation of ..... /é(? ........ second-feet of the waters of /. Aﬁgf aaad
in accordance with the tenor of such permit and the limitations e dorsed thereon y the ate Engmeer,
began the actual construction of the works deseribed therein on the . i ........ day of _...i. M( 19_.2_/..,

being within the time limitation as fixed in said permit for the beglnnln 0 constructlon work.

'/ ‘?:Y ..... {(.4{_/ Jé(:%..% _____________ bl AL y*&»n]% 2.0 ' "I/C’-fv’ l;/f'.‘

The appropriator slmuld stn.te the manyer of beginning ponstructxon wo k, namber of men and teams employed, the amount of work comp‘eted up to the date of this

.. g A %CM _ ..... (ALl L L&QH‘A/&{/-V« ............ s el AL e, L 2
mtement, any ditional information which may tend to show the beginning of work in good faith.

s ,/ . ....z.c.ﬁﬁd_c....ﬂ_(nf _________ Lt L zf) ..... Jeern. Adakdlls
IN WITNESS WHEREOF I have hereunto set my hand this zé./..:.._day of
( Dulie Zadle. (Lo ehace LY. ...

(Present Address)

Fill out, detach, and mail to the Secretary, State Water Board, Salem, Oregon.

Form B
) NOTICE OF COMPLETION OF CONSTRUCTION
T, .. ,56 Zm ../:/( s 2= S DVIET oy A 2ot A S , the holder of Application No. 76(4 being
.................................................... Permit No. /H/‘ issued by the State Engineer of the State of Oregon ‘
(Reservoir or Enlargement) : J
for the appropriation of /é )7 second-feet of the waters of ./J .............. i a—;fié{ s ,,Z AL 7
in accordance with the tenor of such permit and the limitations endorsed thereon by the Statér ngineer,
have completed the construction of the works described therein the Ci/ ......... day of / 4 , 194 [
being within the time limitation as fixed in said permit or extended by the State Watefr Board for the

completion of construction work.
Rethaeks's oo oo e e @B D G ANNE e HRRRET e e

in your permit, you should so state in order that our records may not be unnecessarily encumbered.

IN WITN ESS WHEREOF, I have hereunto set my ham}) this ... ( ..... day of ,.,//..(?2,: ........ , 19484
A

7

L . "-:'_ iy o, "( 7‘? L}.[ ________ ./.Z_.:tﬁ.if._../_. :&é((&f“/‘“/ff@

(Present Address) (Signature of Aw:mcmt)

* Fill out, detach, and mail to the Secretary State Wnter Board, Salem, Oregon. Form D should be used in reporting progress of work if more than one year has
been allowed for completion.



FRED N. CUMMINGS, WATER MASTER

OFFICE OF
WATER MASTER
DISTRICT NO, 15 STATE OF OREGON

MEDFORD, OREGON

. fF ST
% ; m\GEQCE_\\/ E.D

¥, BPessXx A, (=o
g A% ?ﬁé \9)“3

State Engineer,
& OREGON’

Ll

Salem, Oregon. o ALEM.

Dear Sir:

I have thig date ..... (ff%z e -

amined the lands and water r1 ht of

..0 ..‘...

FEROE SRR o T . .., dackson County,
Oregon, under Appllcatlozégi/{}(.. vy POPMIt No (??k%éz.
to the waters of %2?’ ff;V /4%??f?. for
Final Proof and find the same correct as to use'of water,

description of lands, number of acres irrigated as noted

by me on inclosed Final Proof Papers.

jg%gz?ectfully yours,
Water Master Dlst.;%

FNC/EA
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_ Butte falls, Jackson Co.,
o TR . L E 534 e s B

A

- bear S’ir:-

] Replying to your letter of debrusry 24th with reference
Lo  your water rights under ippliecaiiom Ho. 7602, the statute 7 < _
provides that the prioriiy of the right 1s the date t&nw e
tion is received in this offiece, and regardless of the fact that :

‘ you may hove given the spplication to someone else Lo rile for
/.. .j0u, there Sppear#ino way by which the date of priority may be -
- Changed. lovever, should r. Brophy exeo an agreement with -

you waiviag the priority of his right in Swvor of your filing,

. that is & matier that mey be adjusted betwmxmuiw e

¥ - In-view of thﬂrv- fuct that ““rmmwxmt““ e g
'~ ‘the land upon which 4t i5-used, £11tage are quife P equently made
~ om water for the irrigation of lomd not owned by the appropris.

tore ¢ ¢ ;

g s 4 am very sorry that there is nothing I can do in thls
- matier to change the priority &8 your water right .

5 R # P Al T i
Very respectfully
: . Percy A Cupper, =
5 St F | State Zugtneer.
~ .\\
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Btn Fredenberg,

o
R Vo a

Buttqf@n'ar “Ope, i |

~ Dear Sir;

s ¥ e ;,, S ¥
R nﬁ‘\,»; e

1 herewith retnrn letter from State Engineer, to ye":,_y

~$ {

¥ou will remember that there vas a delay in sanding yann

“z

applioation 1n rrom this Offioe whioh wes un;;voidable, and all
! Sl L
applioatiens date from the time they are reoeived at tha,sgp@ggf

- rqgret very mnoh that it was nit put in before the other;& 
.‘however I think that the priority can be arranged with Mr Brophy, I

- will see him and see what can be done. Hr Brophys water will be. helow

sAe mpilesiden et Tn 4
yours, end will make oongiderdble more from your 1rrigation.
‘ ‘if MK“E‘Q ;?‘ S «»\.‘» o :

Very respaotfnll#.
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Medford, Ore.

2 Dee 3rd 1920,

dr Percy A. Cupper,
Lo 2
State Eng, B & et

Selem, Cre.

Deer Bir;
In enswer to your letter of Nov 30th in regard to
the Fredenberg Applicetion,

The location of lands is such that all return waters
from the irrigation will return to the North Fork of Big Butte abount
sz mile above 1ts junction with Pig Butte.

I have ho knowledge where the Eagle Point Ditch will
take out, they have iwo sites selected one ig at the Junetion of f he
Yorth snd South Forks, and one i4s épproximetely 2 miles above the
Falis, .

In conversetion with Mr Thomas relative to above, just
had he assumes that the Permit would be granted subiect &8s all others
th the prior rights.

In this particuler sasec I am of the opinion that the
granting of the Permit would not meterially affeet the Dfstriot plans
for the reason of the comparitively small emount of water s 8lso the

point of return, and if the upper intake is finally selected ,this

Permit wonld wot affent them,

Very respez;ig;ly,
’//;; aer Master Pistriet No I5,



netivig! one
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Mr. Percy Cupper,
State rigineer,
Balem, Oregon.

Dear Mr. Cupper:-
- In re: Application No.76803.

It is my opinion that this application will inter-
fere with the proposed Fagle Point Project. rhere is nothing

new in the bond market so far as I know. We are Praying for
better conditions.

Yours truly,v

gy

CMT: LAW



Hovember 24th, 1920.

ir.C. H. Thomss,
Oregon.
Desr Sir:

I am in recelpt of an applicaticn by Ben
Fredenburg of Batte Falls, for the agpropriation of
1,61 second feet of water from the North Fork of Big
Butte Creek for a supplemeztal suwply for irrigation of
4Z acres, and for a new water right for 85 acres in
Section 2, Towmship 356 South, ¢ £ Last, the point of
diversion being within the SVW.SE; of Secti om 32, Town-
~ ship 34 Bouth, Range 3 Bast. %

As we have no mep of the proposed Zagle Point
Irrigation Iistrict Project, I would be glad if you would
advise whether or not the issuance of this permii would
interfere in any meuner with the Eagle Point District.

Very respectfully,

: Percy 4. Cupper,
RS:R State Ingineer.
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State Engineer,

Dear 512; . e TR
| In reply to your return letter with mddnbors mitﬁotio‘n_
3 néw, enclose same corrected to correspond with the la; :
which was correct, : .
ipéltgj.:fn_g for the error
Very respectfully,



Nowmber 3rd, 1920.

Pl et

Water isster,

W*« Biey ﬁdtbrd. Oregon.
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P&ﬂl‘m find ny official receipt Noa ..
¥*1.05, uhich amount wes transmitted with your

permit to appropriate water in the seme of Ben Fredenberg.

“o% &m also in yecelpt of blumeprint and tresings This ap=

plieation has been nwavered 7602 and is retarned herewith

Geasik gmgaw don Hoe .9 you state you wish to ir-

rigate 189 aeres, of wnich a supplemental sapply is reguir-

oaj.,s?r 22 scres, and & new water right for the balance.
According. to the mp, a supplemental supply is reqaired

In order to retain its original dste of priority,

this spplieation camploted and aceompenied by the 6
map, shoald de returned to this office on or before Decem-
ber Ird, 1920.
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 Peroy 4. Cupper,
ESTEN v - State Engineer,




M Poroy &, Cuppor, Ko Qb 8019
; State Engineer, }

Selem, Ore,

Dear Sir; Sl

Pleass find enclosed Applicstion in neme of Ben Freden-
berg of Butte Falls, Jackson Co.Ore. for Permit to the waters of
N.Fork of Big Butte Creek, on new lands under the Application and
Suprlemental supply to lands now irrigeted from 80 acre ocreeck as

~ Shown on the accompanying plat. '

Check to amount of fees as follows enclosed.

App $3.00

Supplemental

to 42 ac 5.00

Irr to :

87 ac 13,06 Total $21.05

Please send papers when approved to Mr Fredenberg at above

address.
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