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V source and trib
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(/ north arrow
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TO:

FROM:

RE:

INTERDEPARTMENTMEMO

Watermaster District# \O
Adjudication Section

Surface Water Registration

Enclosed is a copy of a Registration Statement and accompanying
map that has been filed in your district. It has been numbered
SWR #TO.

We are gathering information about this claim to a pre-1909 water
use and would like you to assist us by filing out the checklist
below and including any comments that you think might be of
significance.

(Yes or No)

1. Do you know anything about this water use?

2. Have there been any distribution problems relating
to this claim? \/e S

I

3.

4.

5.

6.

7.

Do you have reason to believe that the claimed
priority date is not accurate?

Does the quantity of water claimed look
unreasonable for the uses named?

Does the place of use look to be accurately
depicted by the CWRE map enclosed?

Do you know if there has been a period of more
than a five years of non-use?

Should someone in our section contact you
concerning this claim?

o
Ko

/eI

£ cell be
If you answered yes to any of the above questions, please explain
below on an additional sheet of paper.

Attach any memo's or correspondence that deal with this water use
and return to the Adjudication Section at the address below.

Thank you for your assistance.

Sincerely,

DA»s
Adjudication Section

Enclosures



October 21, 1992

Jenkins Ranch Inc
Richard Jenkins
Diamond OR 97722

re SWR-9O

Oregon
WATER

RESOURCES

DEPARTMENT

Dear Mr Jenkins,

I am sending the enclosed "Petition for Determination of Water
Rights" as we talked during my visit on Oct. 15, 1992. You can
fill it out and send it to the Martha Pagel, Director, Water
Resources Department, 3850 Portland Road NE, Salem, Or 97310. As
I told you, I don't know if this will speed up an adjudication in
your area but it might help. At least you will notify the Water
Resources Department of your interest in having your water rights
adjudicated.

Yesterday Larry Jebousek was in my office and we did some research
of records and added three items to your file. He took copies to
send to you.

If I can be of any further help, don't hesitate to call.

a....-
Don Knauer
Adjudication Specialist
C:IS\CSR-O090.0

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739
FAX (503) 378-8130



INTEROFFICE MEMORANDUM
Oregon WaterResources Department

Adjudication Section

TO: SWR-9O FILE

FROM: Don Knauer

DATE: October 21, 1992

SUBJECT: Field Inspection October 15, 1992

On Oct. 15, 1992 Dwight French and I met with Richard Jenkins on
the property covered in his claim. He told us he was born on the
ranch and is the third generation to live on the ranch. He said
the ranch was first homesteaded by the Bartons. He said Larry
Jebousek, his CWRE, was researching records for evidence to
submit in support of his claim. He showed us the irrigation
system and explained how it works. He said the stock water from
the ditches and channels but that there are no structures for
that prupose. He said they usually have about 350 cows on the
irrigated fields during the summer and about 2200 cows, calves
and yearlings during the fall and winter.

on Oct. 20, 1992 Larry Jebousek visited my office and gave me
copies of evidence he has gathered for the Jenkins claim.

From the conversation with Mr Jenkins and Mr Jebousek, it appears
these folks are in real need of an adjudication. There has been
a shortage of water and it sounds as though the upstream user is
the only one to get water. Which may or may not be right.

C:1WS\CSwR-0090. 003



September 30, 1992

Jenkins Ranck Inc
Richard Jenkins
Diamond OR 97722

re: SWR-9O

Oregon
WATER

RESOURCES

DEPARTMENT

Dear Mr Jenkins,

This letter is to confirm the meeting we arranged for October
15,1992 in the early afternoon. As I told you on the telephone, I
will be traveling from Burns Jct so I don't know the exact time I
will arrive. When I get to your property I will look you up.

Don Knauer
Adjudication Specialist

C:\W\S\C\SWR-0090.002

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739
FAX (503) 378-8130



Oregon
WATER

September 25, 1992

Jenkins Ranches, Inc.
Diamond OR 97722

RE: Surface Water Registration

RESOURCES

DEPARTMENT

Dear Jenkins Ranches, Inc.,

This will acknowledge that your Surface Water Registration
Statement in the name of Jenkins Ranches, Inc. has been received
by our office. The fees in the amount 0$1,423.00 have been
received and our receipt # 92062 is enclosed. Your registration
statement has been numbered SWR-90.

Our office will review your form and map in the near future. If
necessary we will schedule a meeting with you that will include a
site inspection. If there are problems with your form we are
usually able to take care of them during our visit. We will be
able to answer any questions you might have about the
adjudication process at that time.

Please feel free to contact this office if you have any
questions.

1:;r;:u
Dwight French
Adjudication Section

enc.

%:.

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739
FAX (503) 378-8130



STATE OF OREGON
WATER RESOURCES DEPARTMENT

RECEIPT fl g 2 06 2 3850 PORTLAND ROAD NE

CASH:□ CJ@/ o1: «ENTFY
[9/-22[) ramnee L[/33-]

[o1-o0-0 WRDMISC CASH_ACCT ]
onaoro ovuocAnos /33012 2-0IS
831.087 PUBLICATIONS/MAPS

830.650 PARKING FEES Name/month

OTHER: (IDENTIFY)

[02-00-0 FEDERAL FUNDS
___ OTHER: (IDENTIFY) [s

COPY FEES

MISCELLANEOUS:

RESEARCH FEES
MISC REVENUE: (IDENTIFY)
OTHER (P-6 ): (IDENTIFY)

880.109

520.000

840.001
850.200

I 03-00-0 WAD OPERATING ACCT I
RECEIVED

OVERTHECOUNTER

i8888668368884666$649$84888,$$3889888
WATER RIGHTS:

842.001 SURFACE WATER
842.003 GROUND WATER
842.005 TRANSFER

WELL CONSTRUCTION
842.022 WELL DRILL CONSTRUCTOR
842.016 WELL DRILL OPERATOR

LANDOWNER'S PERMIT

EXAM FEE

$

$

s
EXAM FEE

s
s

842.002
842.004
842.006

842.023
842.019
842.024

RECORD FEE

$

$

$

LICENSE FEE
$

$

$

I os-00-0 WELL CONST START FEE
842.013 WELL CONST START FEE s I [ cARD ] l

MONITORING WELLS s I I CARO II I l
145-00-0 LOTTERY PROCEEDS
864.000 LOTTERY PROCEEDS [s

I07-00-0 HYDRO ACTIVITY LIC NUMBER

842.011 POWER LICENSE FEE(FW/WRD) £ I842.115 HYDRO LICENSE FEE(FWNRD)

HYDRO APPLICATION

Distribution--White Copy-Customer, YellowCopy-Fiscal,

cEIPT 9 2 0 6 2 DATED:

[

Copy-Fiscal ­



State of Oregon
WATER RESOURCES DEPARTMENT

REGISTRATION STATEMENT CLAIMING A RIGHT
TO APPROPRIATE SURFACE WATEIQECEE.)
}. SEP 18 1992

Registrant:.Jenkins Rane±.·re.
WATER RESOURCES DEPT.

SALEM, OREGON
Mailing address: ==-------==---=~---

Diamond

Street
OR 97722 493-2420

City or town State Zip Phone

1. Sources of water Riddle Creek___;;_;..;;;;_;;_....;_______::_..:.....;;_;__ _
Tributary to

2. Purpose(s)forwhichwaterisused irrigation and stock

(irrigation, power, mining, domestic, stock, etc.)
28.l cfs - irrigation

3. Amount ofwater used for beneficial purpose 0.2cfs- stock, total = 28.3 cfs
(cubic feet per second)

, 1;· 4. Date of the initiation of such water right ,-, c 1- 1 t B 72
If the right to be claimed is described by permit, give the permit no.,Certificate no.

23299 ,and name it is in Richard,I Thomas E__ Jenkins
(a portion of)

5. Describe the appropriate water diversion and distribution system for both the original distribu­
non system and any enlargements:

A) DITCH:

Material

- see attached pages ­

-Capacity ----~==----

Top width _

Grade or fall per 1000 feet feet

(dirt, concrete, etc.)

Bottom width _ Depth

(cubic feet per second)

B) PIPELINE:

Size at intake Size and distance at C[an1CS

Total fall between intake and place of uscCa pacity

(feet) (cubic feet per second).



r:''

..
•'

C) PUMP:
M~e Type _

No. Intake size Discharge size _

Suction head Discharge head ---------==--

Rating: G.P.M. R.P.M. Pressure -==~--~=

D) MOTOR:
Type M~e _

H.P. Rating R.P.M. -----=-------=-
E) CONNECTION:

Direct connected unit

Driven pulley ======~If belt driven: Size of drive pulley _

F) DISTRIBUTION SYSTEM:

t.' •
D) If there is a water power claim, please state the filing number: s" .>

E) Is water retumed to original source? _De?If so, where:­

1/41/4,Section ,TN/S,RE/W.

10. When does the irrigation season begin and end, and if water is used for other purposes,during

what months is it used? March l to October l. Stock water is used

all ear.

8. Location of the point of diversion: - see attached pages ­
l/+1/4,Section,TN/S, R

9. I£ the water use is for power, please state:
A) Gross Nead feet

B) Developed THP
C) Describe the type ofwater wheel or turbine and generator used:

Kind of pipe _

Kind of pipe _

Kind of pipe _

Length _

Length

Length _

Main line: Size _

Lateral lines: Size _

Size------
G) SPRINKLER HEADS:

M~e Size of nozzles _

Number of heads used Capacity of each G.P.M.

Operating pressure lbs.

11. Remarks:

6. Area of land which your distribution system, as originally constructed, was intended to irrigate:

acres Area now being irrigated or is a portion

of the original area irrigated.

7. Location of the area irrigated, or place of use if other than for irrigation:.

County of Harney

Township Range Section 1/4, 1/4 Section
see attached pages ­

No. of acres
Irrigated

This registration statementmustbe accompanied by a map prepared by a licensed land surveyor or
engineer.



State ofOregon )
N ) SS.

County of/Teig r_ )

1, _[-a-d doh_ y-,k,3_, being first duly swom, do herebycertify that I have

read the Registration Statementand that all of the items the] e.ah."3my
knowledge and belief.

Subscribed and sworn to before me this /rI! day of~ /.eM1 er' , 19 9~

(SEAL)

CERTIFICATE OF REGISTRATION

State ofOregon )
) ss.

County of )

This is to certify that the foregoing Registration Statementwas received in the office of theWater
Resources Director on theday of _, 19,at 0'clock__M.,

and has been duly recorded in the office in BookNo.__ofRegistration Statements on page
no. _

Witness my hand this day of , 19

Director
[V,

Deputy

Fees paid:

Received:

Irrigation:acres, $ -=
Power: H.P., $ _

Other Uses: , $-------
TOTAL $ _

___________, 19 --·

Water Resources Department

Receipt Number: _,
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JENKINS RANCH INC - VESTED WATER RIGHT APPLICATION

5. Describe the appropriate water diversion and distribution
system for both the original distribution system and any
enlargements:

) DITCH:
2.5°

bottom width= 6', depth = 4'

top width = 6', bottom width = 3, depth =
top width = 7, bottom width = 4', depth = 4'
dirt, top width= 5, bottom width = 2',

Div 1, dirt,
Div 2, dirt,
Div 3,4,5b,
depth= 2'
Div Sa, dirt, top width= 12',

7. Location of the area irrigated, or place of use if other
than for irrigation:
County of Harney

Township
28 5

28 5

Range
32 E

33 E

Section
25

19

1/4,1/4 Section
NE,NE
NW,NE
SW,NE
SE,NW
NE,NW
SE,NW
SE,S
NE,SE
NW,SE
SW,SE
SE,SE
NE,NE
NW,NE
SE,NE
NE,NW
sw,sw
sw,sw
SE,SW
SW,SE
SE,SE
NE,NE
NW,NE
SW,NE
SE,NE
NE,NW
SE ,N
NE,SW
NW,SW

No. of acres
Irrigated

30.6
20.0
27.4

%±«Ev
0.5IE
s.6 «4(99

«0.0 gPl P­
9.8 ,0RCES
30.34«R° eco'
3a." <LEM
34.6
21.4
1.4
1.6
0.2
0.4

17.8
10.0
6.6

16.4
9.8

40.0
28.6
6.0

34.4
27.2
10.4

page 1 of 2



21
30

31

S,S
SE,SW
NW,SE
S,SE
NE,NE
NW,NE
SW,NE
NE,NW
NW,NW
SE,N
NW,NW
NW,NE
SW,NE
NE,NW
NW,NW
SW,NW
SE,NW
NE,SW
NW,SW
sw,sw
SE,S
NW,SE
SW,SE
NE,NW
NW,NW

TOTAL

' '
23.2
30.4
29.8
23.2
23.2
37.8
9.0

38.6
19.9
15.6
3.0

25.2
18.6
26.0
33.2
37.1
32.0
32.0
31.8
29.6
39.0
29.8
5.8
2.6

18.0

1122.4 ac

8. Location of points of diversion:

Div 1 ; N,N; Section 21, T 28 s, R 33 E, WM
Div 2; NW,NW; Section 21, T 28 s, R 33 E, WM EfDiv 3; NE ,NE; Section 20, T 28 s, R 33 E, WM
Div 4; N ,NE; Section 20, T 28 s, R 33 E, WM
Div 55; N ,NE ; Section 20, T 28 s, R 33 E, WM +s19%

Sk .gor'
3UCATER RES° 3Go'

sALEM»

page 2 of 2

.,



ArguedMay 7, affirmedJuly 11, 1956

SMYTH ET AL V. JENKINS ET AL
299 P. 2d 819

Proceeding on application for right to constrict reservoir,
which had already been constructed at time application was
made, wherein granting of water right certificate after applica­
tion was granted was objected to because reservoir did not meet
permit specifications and on other grounds. The Circuit Court,
Harney County, Charles H. Foster, J., entered decree affirming
part of order directing issuance of certificate of water right to
defendants and plaintiffs appealed from that decree. The Su­
preme Court, Tooze, J., held that under the circumstances state
engineer was justified in waiving certain regulations and require­
ments in regard to construction of the reservoir and that engineer
was not arbitrary in doing so.

Decree affirmed.

Waters and water courses-Water code-State engineer-Distribu­
tion of waters

1. Under provisions of Water Code, state engineer has primary
responsibility for proper distribution of waters of state for benefi­
cial use but bis acts in some instances are governed by mandatory
provisions of the law. ORS 537.230, 537.250, 537.260, 540.020.

·waters and water coursesCourt-Interfere-Discretionary ac­
tion of state engineer

2. Generally a courtwill not interfere with discretionary action
of state engineer upon matters involving administration o! water
laws of state and substitute its judgment for judgment of engineer.
ORS 537.260.

waters and water courses-Primary Interest of sfu.te--Running
water

3. Primary interest of state in regard to waters is amount
of running water that is going to be used for beneficial purposes,
and not in the methods to be employed to make that use possible,
so long as the methods useddo notendanger life or property, create
a nuisance, or injure vested right of some other person andwhether
the methods used are proper is a question peculiarly within dis­
cretion of state engineer. ORS 537.230, 537.250, 537.260, 540.020.

Waters andwater courses-Applicationfor right to construct reser­
voir

4. Where application was made for right to construct reser­
voir, which had actually already been constructed at time of appli­
cation, and applicants were admittedly last users of waters in­
volved and also there were no other downstream users of the
water, which could not be controlled if requested storage right
was not granted and any surplus over amount used would be

93

00T 2 0 1992

SYTI et al v. JENKINS et al

See Rightto constructdam in stream.
56 Am Jur, Waters $ 27.
70ALR220.
93 CJS, Waters $ 130.

July '56]

Appeal from Circuit Court, Harney«€SOURCES DEPT.
CHARLES H. FosrEn, Judge. SALEM, OREGON
Pat H. Donegan, Burns, argued the cause and filed

briefs for appellants.
James• Burns, Burns, argued the cause and filed

a brief for respondents.
Before WANE, Chief Justice, and ToozE, LUSK,

BRAND and PrrrY, Justices.
AFFIRMED.

TOOZE, J.
This is an appeal by D. H. Smyth and • H.

Smyth from a portion of a decree of the circuit court
for Harney county involving certain water rights. The
case originated in the office of the state engineer
pursuant to the provisions of the Water Code of this
state, and an appeal was taken to the circuit court
from the order of the state engineer. The circuit
court affirmed the order.

Upon the hearing before the state engineer, as
well as on the trial in the circuit court, D. H. Smyth
and E. H. Smyth were designated as the protestants,
and Thomas E. Jenkins and Richard J. Jenkins were
designated as the protestees, but we shall hereafter
refer to them as the plaintiffs and defendants, respec­
tively.

Plaintiffs D. H. Smyth and I. H. Smyth own
lands in Harney county, Oregon, located on Smyth

Clte as 208 0r. 92
wasted, state engineer was justified in waiving certain regulations
and requirements in regard to construction of the reservoir.

RECEIVED

r

I

I.

[208 Or.S3YrI et al v. JENKINS et al' 92...



a
94 SMYTH et al v. JENKINS et al [208 Or. July '56] SrYTH et al v. JENKINS et al 95

creek, a tributary of Riddle creek. In 1953 they filed
an application with the state engineer for the right
to construct a reservoir to impound 160 acre feet of
the waters of Smyth creek for irrigation purposes.
Defendants Thomas E. Jenkins and Richard J. Jen­
kins own lands located on Riddle creek and in 1941
they were issued a permit by the state engineer au­
thorizing them to build a reservoir for waters of
Riddle creek with a storage capacity of 7,500 acre feet
for irrigation purposes.

Defendants protested plaintiffs' application, and
plaintiffs in turn objected to the issuance of a water
right certificate to the defendants on their permit.
The protests were consolidated for hearing which was
held before the state engineer at Burns in October,
1953. Both protests were overruled by the state en­
gineer, and he made his order approving plaintiffs'
application to construct their reservoir and a further
order that a certificate of water right be issued to
defendants to store 7,500 acre feet of water under
their permit, and a further certificate of water right
to use of the waters thereof for irrigation purposes.
This appeal is from the decree of the circuit court
affirming that part of the order directing the issuance
of a certificate of water right to defendants under
their permit.

The substance of the objections which plaintiffs
made before the state engineer to the issuance of a
water right certificate to defendants to store 7,500
acre feet of water under their permit is as follows:

"1. The failure of the respondents to exercise
reasonable diligence in the construction of their
reservoir system as authorized by their permit;
·2. The construction of their reservoir beyond

Cite ILS 208 Or. 92

its authorized height of eight feet to a height of
sixteen feet and to the public's danger;

3. The submergence of a much greater area
of land than authorized by the storage permit as
a result of the unauthorized increased height of
respondents' dam;
"4. That the respondents' reservoir is so in­

efficient, uneconomical and wasteful that most of
the water impounded cannot be put to a beneficial
use; and

"5. That the dam has no adequate spillway.''
The transcript of testimony taken on the hearing

before the state engineer consists of 383 typewritten
pages, and that taken on the appeal to and hearing
by the circuit court consists of 457 typewritten pages,
in addition to a number of exhibits. Substantially
the same evidence appears in both transcripts, al­
though upon the hearing in the circuit court consider­
able more testimony was offered on the subject of
evaporation of the waters of defendants' storage area.

Three dams are involved in defendants' applica­
tion for a permit to construct and maintain a reservoir
for the storage of 7,500 acre feet of water for irriga­
tion purposes. On the hearings these dams were
referred to by number as follows: dam No. 1 being
the defendants' main storage dam; dam No. 2 being
a diversion dam to place water into the reservoir; and
dam No. 3 being designed to assist in the control of
the stored waters.

Defendants constructed their storage dam (dam
No. 1) on Riddle creek in1929. They utilized an old
lake bed for a reservoir. Through an honest mistake,
they constructed this damn at that time and stored
water in the reservoir without first having obtained
a permit from the state engineer as required by stat-



99SMYTH et al v. JENKINS et al
Cite as 20s 0r. 92

forth in any such certificate, shall continue in the
owner thereof so long as· the water shall be applied
to a beneficial use under and in accordance with
the terms of the certificate, subject only t<nJJSJ-EIVE
by nonuse as specified and provided in ORS 54pO
"(3) The right acquired by an appropriation

shall date from he filiiig of the application i"}f 2 0 1992
office of the State Engineer."

It is to the issuance of he foregoing ce+6g,$,,Zig,,
that plaintiffs object. ORS 537.260 provides: SALEM,

"(1) Whenever the time within which any
appropriation under a permit should have been
perfected has expired and the owner of the permit
fails or refuses within three months thereafter
to submit to the State Engineer proof of com­
pletion of the appropriation as required by ORS
537.230 and 537.250, the State Engineer may, after
60 days' notice by registered mail, order the can­
celation of the permit. The cancelation shall have
the same force and effect as cancelation of a per­
mit in the proceedings provided for in ORS 537.410
to 537.450.

'' (2) The State Engineer may determine the
extent to which an appropriation has been per­
fected under any permit at the time of submission
of final proof provided for in ORS 537.250, and
shall limit the certificate provided for in that sec­
tion to a description of such appropriation as bas
been actually perfected to the extent that the water
applied for has been actually applied to the bene­
ficial use contemplated in the permit.
'(3) Any person owning an application, per­

mit or water right certificate subsequent in priority
may jointly or severally contest before the State
Engineer the issuance of the water right certificate
at any time before it has issued, and after the
time bas expired for the completion of the appro­
priation under the permit, or within three months
after issuance of the certificate. The contest shall
be brought upon application made, and hearing

July '56][208 Or.STI et al v. JNKINs et al

Plaintiff's' contentions in this case are based almost
entirely upon the fact that the height of the main
dam was 16 feet rather than 8 feet 3 inches as stated
in the application, and upon defendants' failure to
construct dams Nos. 2 and 3 within the time set forth
in the application and permit, without having secured
an extension of time from the state engineer.

ORS 537.230 provides:
"Except as provided in ORS 537.240 [has to

do with Federal permits when required], actual
construction work • • • shall begin within
one year from the date of approval of the appli­
cation. The construction of any proposed irriga­
tion or other work shall thereafter be prosecuted
with reasonable diligence and be completed within
a reasonable time, as fixed in the permit, not to
exceed five years from the date of approval.
"(2) Except as provided in 0RS 537.240, the

State Engineer shall, for good cause shown, order
and allow an extension of time, including an ex­
tension beyond the above five-year limitation,
within which irrigation or other works shall be
completed or the right perfected, under any per­
mit, • • •
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Upon the completion of construction for which
permit has been issued, the applicant is entitled to
a water right certificate issued by the state engineer.
ORS 537.250 provides:

"(1) Upon it appearing to the satisfaction of
the State Engineer that an appropriation has been
perfected in accordance with the provisions of the
·water Rights Act, he shall issue to the applicant
a certificate of the same character as that described
in ORS 539.140. The certificate shall be recorded
and transmitted to the applicant as provided in
that section.
"(2) Rights to the use of water acquired under

the provisions of the Water Rights Act, as set
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The diversionary dam and canal designed for the
purpose of aiding in filling the reservoir are mere
incidents to the ultimate end in view. Certainly the
state engineer would not require the construction of
dam No. 3 as mentioned in the application when it
was made to appear that it was unnecessary. We do
not condone the action of defendants in 1943 in giving
notice to the state engineer that all construction was
completed, when in fact dam No. 2 had not been built,
nor the failure of defendants to request an extension
of time for such construction; nevertheless, we are
unable to discover from the record where anyone has
been harmed by defendants' derelictions. Certainly
the state engineer and his appointee, the county water­
master, were not misled. If the state engineer could
have granted the extension of time, as, of course, he
could, then he had the authority to waive failure to
request such extension, which he did, as evidenced
by his order directing the issuance of a certificate to
defendants.

3. Itmust be kept in mind that the primary interest
of the state is in the amount of running water that is
going to be used for beneficial purposes, not in the
methods to be employed to make that use possible,
so long as the methods used do not endanger life or
property, create a nuisance, or injure the vested right
of some other person. Whether the methods used
are proper is a qn<::stion peculiarly within the dis­
cretion of the state engineer to decide. If improper,
the statute vests him with ample authority and it is
his duty to have them corrected so as to obviate the
objections thereto.
e must not overlook the fact that when defend­

ants filed their application to construct the reservoir
in 1941, it had long before been substantially com-
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'shall be had in the same manner and after notice
as provided in ORS ~37.420 and 537.430 for pro­
ccedings for cancelahon of pernnts. The State
Engineer, in his final order, may cancel the permit
or determine the eztent to which the appropriation
claimed thereunder has been per/ected, and issue
a water right certificate accordingly, or if a certif­
icate has been issued, in the case of a contest within
three months after its issuance, he may cancel the
water right certificate, or affirm its issuan~e, and
if the water ri~ht certificate in such case 1s can­
celed, the permit upon which it is based shall also
be canceled. Any such order of cancelation shall
be subject to appeal as provided in ORS 537.430. 11
(Italics ours.)
1,2. It will be observed that under this statute the

state engineer is vested with a wide discretion. It is
manifest from the several provisions of the Water
Code that the legislature intended to place upon the
sl1onlders of the state engineer the primary respon­
sibility for a proper distribution of the waters of the
state for beneficial use; in some instances, however,
his nets being governed by mandatory provisions of
the law. It is seldom, if ever, that a court will inter­
f'ere with discretionary action of the state engineer
upon matters involving the administration of the water
laws of the state and substitute its judgment for his.
Judges are not super engineers. Broughton's Est, v.
Central Or. Irr. Dist., 165 Or 435, 462, 101 P2d 425,

108 P2d 276.
It is obvious from the record that the gist of

defendants' application for a permit to construct a
reservoir was to construct one that would store 7,500
acre feet of water. The heigl1t of the dam, as stated
in the application, is not the material thing. Mani­
f'estly, the dam would have to be high enough to pro­
vide in the reservoir the necessary amount of water.
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observed on the ground. We cannot read their minds
so as to know just what part their personal inspec­
tions played in connection with their final conclusions.
However, we have always given greater weight to the
inanes of a trial judge when he has persog][jSip9
the premises. Becker v. Tillamook Bay Llft£<\,C gz.,V
194 Or 134, 137, 240 P2d 237.

4. Upon the conclusion of the hearing i 0T..}199
court, the trial judge read his memorandum gP}3RcEs DPT.
deciding the issues between the parties.if!],'8@jjjj&co
contains so much of merit that we include a por'tion
of it herein as a part of this opinion. The trial judge
said:

''On the trial, this Court has allowed evidence
to be introduced that was produced before the
State Engineer, plus any additional evidence re­
lating to the part of the order appealed from. I
have done this in order that I might have all the
facts before me, because the State Engineer, in his
determination, is not limited to the facts produced
at the hearing, but can take into consideration
other facts and other evidence outside the record.
'Actually, despite the length of this trial and

the mass of data and testimony produced, in the
Court's opinion there is little if any actual dispute
as to the facts; the dispute is mostly as to the
interpretation of those facts.

"The Appellants, both before the State En­
gineer and in this trial, have.made substantially
the same objections to the grantmg of the certificate
of water right to Respondents confirming rights
granted under Permit Number R770 and Permit
Number 15046. These objections are and were:
"(1) That Respondents did not exercise rea­

sonable diligence in the construction of the works
authorized by Permit R-770, in that part of the
construction, dam number 3, has never been built,
and that dam number 2 and the highline canal

July '356]
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pleted and was in actual use. The reservoir actually
stored 7,500 acre feet of water, and no more, and the
water available was being put to a highly beneficial
use. On their application for a permit under the head
of ''remarks,'' defendants stated:

"In 1927. we employed Mr. Arthur Page to
survey and fill out the Necessary application for
the reservoir above stated. He surveyed it and
we supposed that he had sentthe maps and applica­
tion in. We started construction upon the reservoir
built the dams and ditches necessary to store the
water and take itout from said reservoir in 1928 and
had been using the reservoir and the water stored
therein since 1928 or 1929 supposing our applica­
tion had been granted. We are using the same
under this except adding some improvements for
the better use of the water."
Thus, at the outset the state engineer was fully

advised that there would be but little construction
work upon the main dam and reservoir· it was then. ,
m use. We have not overlooked plaintiffs' conten-
tions respecting evaporation of the waters in the
reservoir and their claim that that amounts to a waste
thereof within the meaning of the Water Code. How­
ever, under the facts and circumstances of this case
and in particular, in the light of the type of countrv
in which the reservoir is located, and in the light of
the further fact that before the reservoir was con­
streted the waters of Riddle creek were largely lost
for beneficial use, we do not deem plaintiffs' con­
tentions to be meritorious.

On the hearing before the state engineer at Burns
he personally visited and viewed all the premises in­
volved in this litigation, including the dams and
reservoir. The trial judge also viewed the premises.
Unquestionably, both were impressed with what they
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"First of all, this. court feels that, by neces­
sity, the State Engineer is given wide discretion
in waiving certain requirements and regulations
concerning the application for and perfection of
water rights, as long as such waivers are not
arbitrary and do not injure the vested rights of
others.

"Here the State Engineer was confronted hy
applicants for storage rights who, it is admitted
were the last users of the waters involved. There
were and are no other downstream users. If the
storage right was not granted, the waters could
not be controlled and any surplus over the amount
used would be, in effect, wasted.

"Furthermore, because such waters could not
be controlled, Respondents were seriously hamp­

. ered in using them for the most effective irriga­
tion, and they were prevented from adequately
farming part of their land known as the Barton
Lake Ranch, on which the surplus waters ran un­
controlled.

"To grant the storage right, even in the nrnount
of 7500 acre feet, did not infringe on any existing
vested rights either downstream or upstream. In
the Court's opinion the right does not now affect
any upstream water right injuriously but that

: is a matter of interpretation of other parts of the
State Engmeer's order, which this Court is not
called upon to interpret in this proceeding.
. _"It. is true that Respondents' reservoir and
irrigation system is not as efficient as perhaps
it could be. But efficiency is a relative term, de­
pendent upon the area and terrain involved and
dependent upon_ whether the rights of others in
such waters are injured by such inefficiency. Con­
sidering these factors, the Court does not feel the

.: inefficieney would justify a denial of the right.
'It is also_ true that the loss by evaporation

1s great, ~s 1t _IS_m all parts of this area. But, in
the Court's opinion, that loss by evaporation would
occur m one area if stored or in another urea if not

.July '56][208 Or.SMYTH et al v. JENKINS et al

were not completed until after the completion date
set by the Engineer of October 1, 1943. This re­
spondents have admitted;
"(2) Th_at despite lack of completion, Re­

spondents filed a certificate of completion with
the State Engineer in 1943. This Respondents
have also admitted.
"(3) That Respondents built dam number 1

111any_ years prior to any permit and without a
permit from the State Engineer. This fact is also
admitted by the Respondents.
(4) That Respondents constructed dam num­

he_r 1 to a height of 12 to_ 16 feet when their per­
mit authorized only a height of 8 feet. This is
~lso admitted by Respondents, if measured accord­
ing to regulat10ns of the State Engineer now in
existence.

" ( 5) Finally, that the system of storage used
by Respondents in their works as constructed is
wasteful and, because of evaporation and absorp­
tion, the water stored in excess of the 3900 acre
feet which they are allowed to use in any one year
cannot be applied to any beneficial use. As to
this objection the evidence for both the Appellants
and Respondents agrees substantially as to the
rate and amount of evaporation.
"The Court has carefully read the entire order

of the State Engineer, and finds that when the
order was executed, the State Engineer was fully
aware of all the facts. It is further the opinion
of the Court that the State Engineer, should he
have desired to do so, had plenty of grounds upon
which to deny a final certificate to the Respond­
ents, but apparently decided, because of various
circumstances, to waive certain regulations and
requirements and grant the certificate.
'' The question for this court to decide is

whether, under the facts, the State Engineer was
justified in so doing and whether his judgment
in so doing was correct.
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stored. Thus, this objection is not very iroportantt
in the Court's opinion.

"I feel that the State Engineer, in allowing the
right to store 7500 acre feet, realizedthat this right
would only be needed and could only be used in
years of high water, which might be few and far
between, but in those years would definitely be
needed in order for Respondents to control these
waters and make the best use, if any, that might
remain in a carry-over.
'' Furthermore, in allowing the right of storage,

the water, merely by being controlled and out of
the way of more productive land until a later period
in the year, was, under these circumstances, bene­
ficially used, even if much of it was lost by evapora­
tion.
'' This Court feels that under the law the State

Engineer is allowed to use and does use certain
equitable principles, and is not required to harshly
hew to the line of technicalities in his regulations
and requirements in dealing with the general public,
particularly when the purpose of those requirements
and regulations do not apply and were not intended
to apply in certain given instances and under cer­
tain given circumstances. Thus this Court feels,
under the facts of this case, of all of which the State
Engineer was fully aware, that the State Engineer
was justified in waiving certain regulations and
requirements and was not arbitrary in so doing.

"Further, this Court, had it been in the posi­
tion of the State Engineer at the time he executed
that part of his order herein appealed from, would
have also granted the rights appealed from as being
in the best interests of all concerned and in an
exercise of good judgment.
'' Consequently, this Court confirms the part of

the order of the State Engineer executed in this
pToceeding on March 22, 1954 which has been ap­
pealed to this Court.''
The decree is affirmed. Defendants to recover costs.

Appeal from Circuit Court, Deschutes County.
RALPH S. HMIToN, Judge. '

ii. Argued and submitted May 7, 1956.
Mark V. Weatherford argued the cause for ap­

pellants. On the briefs were Weatherford and Thomp­
son, Albany.
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Argued May 7, affirmed as modified June 20, petition for
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suit tor an accounting incident to the dissolution z}}pg!!_ OREGON

ship. The Circuit Court, Deschutes County, Ralph S. Hamilton, J.,
entered decree for defendant for certain balance due from plaintiff
and plaintift appealed. The Supreme Court held that findings of
trial court, and decree that plaintitt owed defendant certain bal­
ance, were justified by evidence, though balance struck by trial
court between parties would be modified to accord with lower
figure stated in recapitulation prepared by defendant and made
pa.rt of his brief.

Decree modified and affirmed.

Appeal and error-Equity-De novo
1. Upon appeal in equity proceeding, Supreme Court ls re­

quired to try case de novo, to make its own independent investi­
gation of facts as disclosed by record before it, and to arrive at its
own conclusions respecting them.

Appel and error-Equity-De novo-Findints of trlal judge
2. Though, on. appeal in equity proceeding, Supreme Court is

required to examine record de novo, Supreme Court will never­
theless give great weight lo findings or trial judge upon disputed
questions of fact, though in no sense ls it bound by them.

Partnership-Accounting-Findinrs of trial court
3. In suit for an accounting Incident to dissolution of partner­

ship, findings of trial court, and decree that plaintitt owed de­
fendant certain balance, were justified by evidence, though balance
struck by trial court between parties would be modified to accord
with lower figure stated in recapitulation prepared by defendant
and made part of his brief.

See Appeal and error-Equity, Trial de novo.
3 Am Jur, Appeal and Error §§ 2 912
111 ALR 744. " "

· 68 CJS, Partnerships $ 440.

[208 Or.SMYTH et al v. JENKINS et al106
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Leonard H. Waterman
ATTORNEY-AT-LA

BURNS, OREGON

Sept. 6, 1955

State Engineer, State of Oregon
Salem, Oregon

Gentlemen:­

RECEIVED
OCT 201992

pE@EMME
lb gc ,poss2Ji. os.9."
S- · ,. ·· · - 1- • - • , r- :- r--1

l - ..,__ • _: t.:. \: ,_ ~ ~\ ..:,_ .:_ \"\.
S&LE5±.. 0EE

In checking the 1955 session laws it becomes quite apparent
that the water law has been materially changed and it will be rather
hard to determine just what all such changes are without a properly in­
dexed copy of the new water code complete. Therefor I request that at
least three (3) copies of the new water code be sent to me as soon as
available. If there is a charge for this please advise and I will send
forward my check.

At the present time it is desireable that I know the rights
and dates of priority of Jenkins Brothers of Dialilond, Oregon. Jenkins
Brothers consist of Thomas E. Jenkins and Richard J. JenkL~s. These
rights may have originally been filed in the name of J.R. Jenkins &: Sons
or in the name of Eastern Oregon Livestock Co. or J. i. Biggs. Insofar
as I have been able to determine the enclosed list of lands would be
the lands now owned by said Jenkins Bros. Please furnish me what information
you are able to give me in regards to the rights on these lands or part
of these lands. The waters I am interested in are from Smyth Creek and
Riddle Creek and I am particularly interested in the date of the earliest
right owned by Jenkins Bros. Under the findings in the case of Jenkins vs.
Srey-th #4375 Harney County, the statement is made that Jenkins has a vested
right to the use of the natural flow of Riddle Creek with a date of priority
prior to 1909 which right has not been adjudicated. Please advise what
date of priority if any your records show this right to actually be prior
to 1909.

The client I represent has a vested right to the use of water
from Riddle creek which has been adjudicated and I am checking this on
their behalf. Likewise if any refiling is required on these old water
rights is going to be required under the new water code I would appreciate
having several copies of the necessary forms for filing.

Sincerely yours,

Leonard F, iiaterman

RECEIVED
ocT 2 0 1992

URCES DEPT.
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TIE CENTENNIAL HISTORY OF OREGON RECEIVED

WILLIAM L. BARTON, a prominent and
prosperous farmer of Dongls countr. was
hnrn in th:it ~rction .l11h- 15. lSGCi. Hi<:. pnr·
ents or William and Rebeca (Smith) Bar­
ton. The mother as a ntire of Ion. in
whirh stntc her birth ocrurred on ?lfay 1,
1842. The father w,1s born in Indiana, Janu­
:iry :?:~, 1s:;o. llr li,·,·d in his native gtatc
until 1Sj2. whC'n he nu:,,;r.d the plains with
ox tC'1\!ns in company with his f:llhcr, Edward
Barbln. :111'1 ln,·:11,·d i11 l'ortl:rnd, Oregon.
\Vi!liam l::irton. tl11• iatlil'r of our subject,
lhen l":imc clir,:ct 111 1>1111;.;las cu1mty and set-
tled on Cow creek, where ho took up a dona­
tiun l'laim which he improved and cultivated
until 1:-ii:!. wh1•11 he sold his land and drove
his cat I le to eastern Oregon, near Port Har-
twy. II,· w:1~ a Yolnnll'l'r in thr. Rogue River
:111<1 l',lw Crr1•k Tmlian w:1rs in l:'i53 and in
1S3ti, and saw much service during that time
and many exciting fights. Ile was also in
the Piulc-nannock Indian ar of 1878. in
which William L. Barton, our subject, when .·s;3s{}
;l boy of (11\ly t\\"clvc yenrs, mndc bullets for · · t/1:~
tlie volun tcers. The father was engaged in
stock-rni,;ing in rastcrn Oregon in 1Si2 :ind
remnincd tlwre until JS::11. llc hnd sent his
f:\milv hC're in l~SO inr h<'ttrr rdncntionnl
f:lt'ilities for his children. Ile lin•d in Doug-
las county upon his holtli11:.;s until his death, "'"· ·
in 18S2. He was the father of eleven chil­
dren. six of whom nre 1lece1\:;r1l. Those who
survive are: Lucy, tl1c wife of Fldchcr F.d­
wards. (1( nPnd. OrC'gon; William L.;
\Vright S., who mnrrir<l, hns C'ight chiltlrrn
:1.nd is now :l resident of Douglas t·uunty;
Fr:rnk. also living in thi!:I district; nod Jnmes.
,vho wns marrird on May 8, 1912, and makes
his home in llurnbolrlt countv. California.
William L. Bnrton :,li,o hns :1· hnlf-hrother.
Carroll Smith, who is a resident of Douglas »53576498s$88#65883$68988883848s8818
count r.
\Viifinm L. Barton was educated in th<'

common schools of his nnt.h·e district anrl
as brought up on his father's farm. He '
learned the detnils of agriculture nnd became
thoroughlv versed in the labors incident to
farm liic.· \\'hen he _grew to maturity he E'n•
gaged in the cultivation of the soil and has
been £or many years a srientific and progress­
ive fqrmer in his native distri<'t. He nl,;o
engage.:; :1s rontrnctor :rnrl rloc:-a a went dral
of ro:\<l l111il<ling, tunnelling. railrond huilding
anrl work of a similar nature. He gives his
politic:-nl :llle:.riancc to the dcmorratic p:irty
and although he hns never been an offce
llPeker he nevertheless takes nan active :inrl
intelligent interest in public affairs nnrl ii a
firm believer in democratic principles and
pol icirs.

. ·.c·

OCT 201992

I WATER RESOURCES 5EPT.
SALEM, OREGON





. -

JENKINS BR<l?. LANDS
., ) s T R·,,. - - -,,

10 28 33
' . :?.El-. r l 1 1.

15 28 33
SE; a! N? EA! SE4SE; 16 28 33%tags 21 28 .3.3NW . f1 S }1 NW¼, Nia½ 22 28 33sw. - 4t W: - 4 23 28 334 1 19 28 33
E½Nw : NiN:&k: l9 28 335 i5@j " 13 29 p5s =
~1. -~ 1-.

6
NW? z! SE,SEA 14 29 35
NE-i N½sE¼ 23 29 34

7 ski;i ks ?svs wlsEl 24 29 3.5
SE#SE? 24 29 35

8
N~i.z SE~¼: SEiNW¼: NE¼sw¼, N½sE¼ 25 29 35#Ee} 26 29 35NE{s? 30 29 .369 'iifiit, SE¼UE¼, BE¼sE¼ 1 30 35 ·

12 30 3510 E : N,E¾5w1. .33 2.9 36W .¼r SW¾ 34 29 3511 Lot 2 4. 30 3"5%%±#; EE3% ;J:.8 28 33
12 NWi :11 s l .17 28 3.3

SW4S J.6 28 33
13 S~'"• %flW'", W~E2 19 22 J)4 . "'is 4N' r NE¼sivtI N E¼ 20 28 .33
14 W :1.t NW15W; 21 28 33111 1¼, SEfil. SE¼5E¼ 24 28 32
15 NEiNw¼i E· 25 28 .32

Leis_-2-3- Ew: WwlNE? NW?sE? ,3'© 28 J3½m:1 4 4 416 N 4 J6 28 3?Lots 1,..2 31 28 33
!7 wMN; Eek :i4 2ij 3#as 24 28 3ti
18 NE- i 29'" 2'8 . 3l

SW4ME..._: NE:isE¼ ,2.1 2$ 3li
19 -= -3:T 27 35

-18 7 35-
2.0 Lot 2 J.9 28 35WflSWi: B¼sw¼ 20 t -35
21 ##%2% -29- 35-

J2 28 35
22 j$5$ ·Asa 5 29 35w; a; NEA 'A

NW½J.Wl I© 29 .35:23, sw!sE!: NiNw¼s SEimf¼: NE~¼ 15 29 S.5Ng? 16 29 35
24 swl-.s BE¼Nw¼ 21 29 35sw!swA- 26 21 JB
25 xkfi4, sis 28 29 3f5NiNw¼i SE¾JMf .35 29. 35
26 Lot 1 l 3.0 3!5,

Let 1 2 J© g
LGt 3, swr.r¼ •. ,k27 3 3,0 3:SW¼t wisEt SE¼5E¼: SW~¼ 10 J© J$

28 ggr<}.. 9 30 35
N. ·!1.SE ¼t swim¼ J.4 30 35

29 #±.# l5 3.© 35
.2:2 .3E! 35

30 El5} I 30 Ji
35Si}SE%} -;36- ·531 ± 31 30 -1 ·.

«rs""% 36 ff •32 ~ 20 ·..i"t1
Niu¼ 16- 2 5&

* --13: -3JPage Lab 1 (.) \'?,'?,7..ti QC\ i , s orJ>\. 3- 28 3:3
s ~•.~ or « ·4 iB 3i

1,. . . - :l. ss'co 9 ea 59NE# Eis EE?
'-N~:.\~\._£.\'II,-- ...,.,. ....:::;:e,.. a;-:.- #



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Page

s

25
26
35
36
21
26
19
13
24
20
21
28
-28
29

-3:l
a:lt

26
J6
16
16
9
8

17
20
15
21
2·2
27
28
34
21
28

T-
29
29
29
29
28
28
28
28
28
29
29
29
-29
29

-23
23

28
28
JO
28
JO
30
JO
JO
30
JO
JO
JO
JO
30
30
JO

R

32
32
32
.3.2
33
33
.33
32
3.2
35
35
35

'-35-
35
A8-
28-

36
36
35
33
35
35
35
35
35
35
35
35
35
35
35
35

RECEIVED
OCT 201992

WATER RESOURCES EPT.
SALEM, OREGON

«tee ti nu -



4682 Cascade Hwy. S.E.
SubHmlly. Oregon 97385

(503) 769-6628

Water Rights & Transfers
Registration Statements

Well Pump Tests
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