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Kate Brown, Governor

D= 20936

Ore On Water Resources Department
North Mall Office Building

725 Summer St NE, Suite A
Salem, OR 97301

Phone (503) 986-0900
October 18, 2016 Fax (503) 986-0904

www.wrd.state.or.us

KENNETH G. GUSTAFSON
5200 SW MACADAM SUITE 470
PORTLAND, OR 97201

Reference: File T-10948

We have received your application for extension of the time limit to make complete application of
water under T-10948. We also have your check in the amount of $575.00. A copy of receipt number
121479 is enclosed.

The application indicates reasonable diligence toward completion of the proposed project. The time
limit to make complete application of water is extended to 10/1/2017. The order approving the
extension was entered 10/17/2016, at Volume 103, Page 133.

The time allowed to complete the transfer is specified in the final order. You should give particular
attention to the time limit. The water right for any portion of the authorized change in character of use
or change in place of use not carried out within the time allowed will be lost.

You are required to hire a Certified Water Rights Examiner (CWRE) to complete a Claim of Beneficial
Use report and map which must be submitted to this Department within one year of the date you
complete the change(s) or within one year of the completion date authorized in the extension final
order, whichever occurs first.

If you have any questions, please contact the transfer section at 503-986-0808.

Sincerely,

Wl—

Marissa Andrews
Water Right Services Support
Transfers and Conservation Section

cC: Gregory M. Silbernagel, Watermaster Dist. £5 (via email)
Landowners (other or receiving)

Irrigation District

Enclosure

&k
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O regon Water Resources Department
North Mall Office Building

Kate Brown, Governor 725 Summer St NE, Suite A
Salem, OR 97301

Phone (503) 986-0900
November 3, 2016 Fax (503) 986-0904
www.wrd state.or.us

KATHRYN LINDSTROM
THE CAPRA COMPANY, LLC
P.O. BOX 2340

WINDSOR, CA 95492

Reference: Transfer Application T-12396

The above referenced transfer application was withdrawn from the record of the Water
Resources Department on November _%__, 2016, by Special Order Volume 103,
Page 280 _ (copy enclosed). The transfer application is no further force or effect.

A refund check in the amount of $807.00 has been sent to Jordan Ramis PC office.

If you have any questions related to the withdrawal of this transfer, you may contact me at 503-
986-0890 or at Sarah.A.Henderson @ wrd.state.or.us .

Sincerely,

_Q_-u-f Klendird orn—

Sarah Henderson
Transfer Specialist
Transfer and Conservation Section

(E5k Joel M. Plahn, Watermaster Dist. # 16 (via email)
Peter D. Mohr , Agent

Enclosure

<.
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Oregon

Kate Brown, Governor

November 8 , 2016

Jordan Ramis PC
Attn: Peter D. Mohr
PO Box 230669
Portland, OR 97281

Reference: T-12396

Water Resources Department
North Mall Office Building

725 Summer St NE, Suite A

Salem, OR 97301

Phone (503) 986-0900

Fax (503) 986-0904
www.wrd.state.or.us

Water Right Transfer Application T-12396 in the name of Kathryn Lindstrom, The Capra
Company, LLC has been withdrawn and is of no further force or effect.

Therefore, enclosed is a check in the amount of $807.00 for a refund of the application.

If you have any questions, you may contact me at 503-986-0890 or at

Sarah.A.Henderson @ wrd state.or.us ,

Sincerely,

Sarah Henderson
Transfer Specialist
Transfer and Conservation Section

cc: Fiscal
Kathryn Lindstrom, Applicant

Enclosure



BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Transfer Application ) FINAL ORDER WITHDRAWING
T-12396, Yamhill County, Oregon ) AN APPLICATION FOR A WATER

) RIGHT TRANSFER
Authority

ORS 540.505 to 540.580 establishes the process in which a water right holder may submit a

request to transfer the point of diversion, place of use, or character of use authorized under an
existing water right.

Applicant

KATHRYN LINDSTROM
THE CAPRA COMPANY, LLC
P.O. BOX 2340

WINDSOR, CA 95492

Findings of Fact

1. Transfer Application T-12396, in the name of KATHRYN LINDSTROM, THE CAPRA
COMPANY, LLC, was filed on May 25, 2016.

2. On November 2, 2016, Peter Mohr, Attorney at Law, submitted a written request on behalf
of the applicant asking that Transfer Application T-12396 be withdrawn.

Now, therefore, it is ORDERED:

Transfer Application T-12396, in the name of Kathryn Lindstrom, The Capra Company, LLC, is
withdrawn and of no further force or effect.

Dated at Salem, Oregon this :_?2 day of November, 2016.

atgr Right Services Administrator, for
. Byler, Director

ater Resources Department

NOV
Mailing date: 11 2016

This final order is subject to judicial review by the Court of Appeals under ORS 183.482, Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536,075 and
OAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.

T-12396.53h Page 1 of | Special Order Volume 103 Page D30




f20216
United States Department of the Interior
BUREAU OF RECLAMATION RECEWED

Pacific Northwest Regional Office
1150 North Curtis Road, Suite 100

Boise, ID 83706-1234 JUL 07 2011
N REPLY REFER TO: mTEHH
PN-3323 JUL - ESQUACES DEPT
WTR-4.00 3 201 SALEM. OREGON

Mr. Ken Gustafson

B&G Resources, Inc.

5200 SW Macadam Ave., Suite 470
Portland, OR 97239

Ms. Natasha Bellis

Flow Restoration Project Manager
The Freshwater Trust

65 SW Yamhill Street, Suite 200
Portland, OR 97204

Subject: Request for Temporary Lease of McKay Reservoir Stored Water
Dear Mr. Gustafson and Ms. Bellis:

This letter is in regard to water stored in accordance with Contract No. 14-06-100-1336 between
B&G Resources, Inc., and the United States dated November 4, 1957.

Enclosed for your records is a copy of the letter agreement signed on behalf of the Bureau of
Reclamation, B&G Resources, Inc., and The Freshwater Trust, in which 110 acre-feet of the McKay
Reservoir water stored in accordance with that contract is approved to be leased by The Freshwater
Trust for no more than 3 consecutive years for instream fishery enhancement use.

If you have any questions, please contact Mr. Larry Parsons, Economist, at the above address or by
telephone at 208-378-5346.

Sincerely,

Enclosure

cc: Mr. Tony Justus, Watermaster Water Rights Division
Oregon Water Resources Department Oregon Water Resources Department
116 SE Dorion Avenue 725 Summer St. NE, Suite A
Pendleton, OR 97801 Salem, OR 97301-1271

(w/copy of encl to each)



United States Department of the Interior RECEIVED

BUREAU OF RECLAMATION

Pacific Northwest Regional Office JUL 67 2011
1150 North Curtis Road, Suite 100
Boise, ID 83706-1234 WATER RESOURCES DEPT
[N REPLY REFER 10 SALEM. OREGON

PN-3323

PR MAY 27 2011

Mr. Ken Gustafson

B&G Resources, Inc.

5200 SW Macadam Ave., Suite 470
Portland, OR 97239

Ms. Natasha Bellis

Flow Restoration Project Manager
The Freshwater Trust

65 SW Yamhill Street, Suite 200
Portland, OR 97204

Subject: Request for Temporary Lease of McKay Reservoir Stored Water

Dear Mr. Gustafson and Ms. Bellif:
110 ﬂg l g”
This is in response (o The FreshWalteN Trust's request for the Bureau of Reclamation to approve

its proposed lease of L0 acre-feet of McKay Reservoir (McKay) water stored in accordance

with Contract No. 14-06-100-1336 between B&G Resources, Inc., and the United States (dated
November 4, 1957, as may have been amended and supplemented), for no more than 3 consecutive
years for instream fishery enhancement use.

Upon successful completion of public notification and participation requirements of Reclamation
Law, Reclamation can approve the requested lease purguant to the Act of February 25, 1920
(41 Stat. 451), provided that:

. The lease and instream fishery enhancement use of acre-feet of water stored to the account
of Contract No. 14-06-100-1336 will be used for no more than 3 consecutive years, and will be
used in accordance with McKay water rights held by Reclamation for purposes of supplemental
irrigation and fishery enhancement under Certificates 76087 and 76086 issued by the Oregon
Water Resources Department.

2. For any irrigation season in which M§Kay water is leased, B&G Resources, Inc., agrees
not to irrigate any land with 180 acrgifeet of its contract entitlement described in Contract
No. 14-06-100-1336. 1o

3. The United States will continue to send the annual contract billings to B&G Resources, Inc.

4. No provision of this approval will be construed to set a precedent for any future requests.



Ms. Natasha Bellis has agreed to obtain concurrence of both parties to this document by having an
authorized representative of each party sign and date the same original of this letter, and returning
it to this office (Attn: PN-3323) for Reclamation’s approval. Once signed on behalf of the United
States, copies would be provided to each party and to appropriate state and Federal offices.

If you have any questions, please contact Mr. Larry Parsons, Economist, at the above address or
telephone 208-378-5346.

?ﬁccrc/]y,
f

Karl E\ Wirkus
Regional Director

é/f/f/

G

Auth?meti R<.|¥rt.sr:nta1ivc of The Freshwater Trust Date /

Approved:

vl

Date /

r. Tony Justus

Watermaster

Oregon Water Resources Department
116 SE Dorion Avenue

Pendleton, OR 97801



United States Department of the Interior

BUREAU OF RECLAMATION

Pacific Northwest Regional Office

1150 North Curtis Road, Suite 100
Boise, ID 83706-1234

N REPLY REFER TO:
PN-3323

by JuL 13 2011

Mr. John McBee

Ms. Debbie McBee
1062 NW Skyline Drive
Portland, OR. 97801

Ms. Natasha Bellis

Flow Restoration Project Manager
The Freshwater Trust

65 SW Yambhill Street, Suite 200
Portland, OR 97204

Subject: Request for Temporary Lease of McKay Reservoir Stored Water
Ladies and Gentleman:

This letter is in regard to water stored in accordance with Contract No. 14-06-100-1488 between Mr. John
McBee, Ms. Debbie McBee, and the United States dated May 21, 1958, and Contract No. 14-06-100-1760
between Mr. John McBee, Ms. Debbie McBee, and the United States dated July 27, 1959,

Enclosed for your records is a copy of the letter agreement signed on behalf of the Bureau of Reclamation,
Mr. John McBee, Ms. Debbie McBee, and The Freshwater Trust, in which 48.5 acre-feet of the McKay
Reservoir water stored in accordance with Contract No. 14-06-100-1488, and 76 acre-feet of the McKay
Reservoir water stored in accordance with Contract No. 14-06-100-1760, is approved to be leased by

The Freshwater Trust for the 2011 irrigation season for instream fishery enhancement use.

If you have any questions, please contact Mr. Larry Parsons, Economist, at the above address or telephone
208-378-5346.

Sin crely{
| b\if RECEIVED
N
JUL 18 2011
arl E. Wirkus
Regional Director WATER RESOURCES DEPT
SALEM, OREGON
Enclosure
cc: Mr. Tony Justus, Watermaster Water Rights Division
Oregon Water Resources Department Oregon Water Resources Department
116 SE Dorion Avenue 725 Summer St. NE, Suite A
Pendleton, OR 97801 Salem, OR 97301-1271

(w/copy of encl to each)



United States Department of the Interior

BUREAU OF RECLAMATION

Pacific Northwest Regional Office

1150 North Curtis Road, Suite 100
Boise, ID 83706-1234

IN REPLY REFER TO:
PN-3323

WTR-4.00 MAY 27 2011

Mr. John McBee

Ms. Debbie McBee
1062 NW Skyline Drive
Portland, OR 97801

Ms. Natasha Bellis

Flow Restoration Project Manager
The Freshwater Trust

65 SW Yamhill Street, Suite 200
Portland, OR 97204

Subject: Request for Temporary Lease of McKay Reservoir Stored Water
Ladies and Gentleman:

This is in response to The Freshwater Trust's request for the Bureau of Reclamation to approve its
proposed lease of 48.5 acre-feet of McKay Reservoir (McKay) water stored in accordance with
Contract No. 14-06-100-1488 between Mr. John McBee, Ms. Debbie McBee, and the United States
(dated May 21, 1958, as may have been amended and supplemented), and 76 acre-feet of McKay water
stored in accordance with Contract No. 14-06-100-1760 between Mr. John McBee, Ms, Debbie McBee,
and the United States (dated July 27, 1959, as may have been amended and supplemented), for the 2011
irrigation season for instream fishery enhancement use.

Upon successful completion of public notification and participation requirements of Reclamation Law,
Reclamation can approve the requested lease pursuant to the Act of February 25, 1920 (41 Stat. 451),
provided that:

1. The lease and instream fishery enhancement use of 48,5 acre-feet of water stored to the account
of Contract No. 14-06-100-1488, and 76 acre-feet of water stored to the account of Contract
No. 14-06-100-1760, will be used for the 2011 irrigation season in accordance with McKay water
rights held by Reclamation for purposes of supplemental irrigation and fishery enhancement under
Certificates 76087 and 76086 issued by the Oregon Water Resources Department.

2. For the 2011 irrigation season, Mr. John McBee and Ms. Debbie McBee agree not to irrigate any
land with 48.5 acre-feet of their contract entitlement descnibed in Contract No. 14-06-100-1448,
nor irrigate any land with 76 acre-feet of their contract entitlement described in Contract
No. 14-06-100-1760.

3. The United States will continue to send the annual contract billings to Mr. John McBee and
Ms. Debbie McBee.

4. No provision of this approval will be construed to set a precedent for any future requests.

RECEIVED
JUL 18 201

WATER RESOURCES DEPT
§'BM NAEM "M




Ms. Natasha Bellis has agreed to obtain concurrence of both parties to this document by having an
authorized representative of each party sign and date the same original of this letter, and returning it to
this office (Attn: PN-3323) for Reclamation’s approval. Once signed on behalf of the United States,
copies would be provided to each party and to appropriate state and Federal offices.

If you have any questions, please contact Mr. Larry Parsons, Economist, at the above address or

telephone 208-378-5346.
Sin erelr
A—*—.{ Cb«—

Karl E. Wirkus
Regionai Director

Concur:
Sl 9 fSm s ch 1,
John McBee Date
_ ) G/7/77

Debbie McBee Date > )

C/ ,_/( (’7/ 7 / //
Aulhnnﬁé'd_chrcscmMe of The Freshwater Trust Date [ (
Approy€d: ( //—7
Regjonal Dirdctor ) Date i

cc: Mr. Tony Justus
Watermaster
Oregon Water Resources Department
116 SE Dorion Avenue
Pendleton, OR 97801
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BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Transfer Application ) FINAL ORDER APPROVING
T-10948, Umatilla County ) CHANGES IN POINT OF DIVERSION

)  AND PLACE OF USE

Authority

ORS 540.505 to 540.580 establishes the process in which a water right holder may submit a
request to transfer the point of diversion, place of use, or character of use authorized under an
existing water right. OAR Chapter 690, Division 380 implements the statutes and provides the
Department’s procedures and criteria for evaluating transfer applications.

Applicant | Agent

B & G RESOURCES SCHROEDER LAW OFFICES, P.C.
c/o KENNETH E. GUSTAFSON CORTNEY D. DUKE

5200 SW MACADAM AVE., SUITE 470 1915 NE CESAR E. CHAVEZ BLVD.
PORTLAND, OR 97239 PORTLAND, OR 97212

Findings of Fact

Background

1. On August 26, 2009, B & G Resources filed an application to change the point of diversion
and place of use under Certificates 80564 and 83483. The Department assigned the transfer
application number T-10948.

b

The first right to be transferred is as follows:

Certificate: 80564 in the name of B & G RESOURCES, INC. (perfected under Permit
§-16393)

Use: IRRIGATION 26.2 ACRES

Priority Date: JULY 3, 1945

Rate: 0.655 CUBIC FOOT PER SECOND

Limit/Duty: The amount of water used for irrigation, together with the amount secured
under any other right existing for the same lands, is limited to a diversion of ONE-
FORTIETH of one cubic foot per second, or its equivalent for each acre irrigated
and shall be further limited to a diversion of not to exceed 4.5 ACRE-FEET for
each acre irrigated during the irrigation season of each year. The use of water shall

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and
OAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is taken within 60 days
following the date the petition was filed, the petition shall be deemed denied.

T-10948 kdd/smd Page 1 of 5 Special Order Volume 83 Page§ S 9




be subject to Contract Number 14-06-100-1336, or successor contract, with the
Bureau of Reclamation.
Source: UMATILLA RIVER and McKAY RESERVOIR, constructed under Application
Permit R-584, tributary of the COLUMBIA RIVER
Authorized Point of Diversion:

Twp | Rog | Mer [ Sec | Q-Q |  Measured Distances
2N | 30E | WM | 12 | SENE | - not specified
Authorized Place of Use:
IRRIGATION
Twp | Rng | Mer | Sec Q-0 Type of change Acres
2N |30E| WM | 1 SW SE POU & POD 4.1
2N |30E| WM 1 SW SE POD only 2.0
2N | 30E | WM | 12 | NE NE POD only 11.1
2N |30E| WM | 12 | NW NE POD only 8.9
2N | 30E| WM | 12 | SE NE POD only 0.1

3. Certificate 80564 does not describe the location of the point of diversion with coordinates
and measured distances. However, information is available from Certificate 83483, which
together with Certificate 80564, describes the water use perfected under Permit S-16393
from the Umatilla River indicating that the point of diversion is located as follows:

Twp | Rog | Mer | Sec Q-0Q Measured Distances

2N | 30E | WM | 12 | SE NE | 1330 FEET SOUTH AND 610 FEET WEST FROM
NE CORNER OF SECTION 12

4. Transfer Application T-10948 proposes to change the place of use for the 4.1 acres described

above to:
Proposed Place of Use:
IRRIGATION
Twp | Rng | Mer | Sec Q-Q Acres
2N 30E | WM 1 SW SE 0.5

2N | 30E | WM | 12 | NE NE 0.3
2N | 30E | WM | 12 | NWNE 353

5. Transfer application T-10948 also proposes to change the point of diversion for the entire
water right described above downstream approximately 2400 feet to:
Proposed Place of Use:
Twp | Rng | Mer | Sec Q-0 Measured Distances

2N | 30E | WM | 12 | NWNE | 320 FEET SOUTH AND 2310 FEET WEST
FROM NE CORNER OF SECTION 12

6. The second right to be transferred is as follows:
Certificate: 83483 in the name of KENNETH E. GUSTAFSON (perfected under Permit
S-16393)
Use: IRRIGATION 5.4 ACRES
Priority Date: JULY 3, 1945
Rate: 0.135 CUBIC FOOT PER SECOND

T-10948 kdd Page 2 of 5 Special Order Volume 83 Page & 907



10.

11.

Limit/Duty: The amount of water used for irrigation, together with the amount secured

under any other right existing for the same lands, is limited to a diversion of ONE-
FORTIETH of one cubic foot per second, or its equivalent for each acre irrigated
and shall be further limited to a diversion of not to exceed 4.5 ACRE-FEET for
each acre irrigated during the irrigation season of each year. The use of water shall
be subject to Contract Number 14-06-100-1336, or successor contract, with the
Bureau of Reclamation.

Source: UMATILLA RIVER and McKAY RESERVOIR, constructed under Permit R-584,

tributary of the COLUMBIA RIVER

Authorized Point of Diversion:

Twp

Rng | Mer | Sec Q-0 Measured Distances

2N

30E | WM | 12 | SE NE | 1330 FEET SOUTH AND 610 FEET WEST
FROM NE CORNER OF SECTION 12

Authorized Place of Use:

IRRIGATION

Twp Rng | Mer | Sec Q-0 GLot Acres

2N 30E | WM | 12 | NE NE 1.0

2N 30E | WM | 12 SE NE 2.6

2N 31E | WM | 7 NWNW 0.1

1
2N JlIE | WM | 7 SWNW 2 1.7

Transfer application T-10948 proposes to change the point of diversion for the above
described water right downstream approximately 2400 feet to:
Proposed Point of Diversion:

Twp

Rng | Mer | Sec Q-0 Measured Distances

2N

30E | WM | 12 | NWNE | 320 FEET SOUTH AND 2310 FEET WEST
FROM NE CORNER OF SECTION 12

Notice of the application for transfer was published on September 8, 2009, pursuant to OAR
690-380-4000. No comments were filed in response to the notice.

The Oregon Department of Fish and Wildlife (ODFW) has determined that a fish screening
and/or by-pass device is necessary at the new point of diversion to prevent fish from entering
the diversion and/or safely transport fish back to the body of water from which the fish were
diverted and that the diversion is not currently equipped with an appropriate fish screening
and/or by-pass device. This diversion may be eligible for screening cost share funds.

On December 9, 2010, the Department mailed a copy of the draft Preliminary Determination
proposing to approve Transfer Application T-10948 to the agent on behalf of the applicant.
The draft Preliminary Determination set forth a deadline of January 10, 2011, for the
applicant to respond. The agent, on behalf of the applicant requested that the Department
proceed with issuance of a Preliminary Determination and provided the necessary
information to demonstrate that the applicant is authorized to pursue the transfer.

On January 20, 2011, the Department issued a Preliminary Determination proposing to
approve Transfer Application T-10948 and mailed a copy to the applicant. Additionally,

T-10948.kdd

Page 3 of 5 Special Order Volume 83 Page ap A



notice of the Preliminary Determination for the transfer application was published on the
Department’s weekly notice on January 25, 2011, and in the East Oregonian newspaper on
January 29, February 5 and February 12, 2011, pursuant to ORS 540.520 and OAR 690-380-
4020. No protests were filed in response to the notice.

Transfer Review Criteria [OAR 690-380-4010(2)]

12. Water has been used within the last five-year period prior to submittal of the transfer
application according to the terms and conditions of the rights. There is no information in
the record that would demonstrate that the rights are subject to forfeiture under ORS
540.610.

13. A pump, pipeline, and sprinkler system sufficient to use the full amount of water allowed
under the existing rights were present within the five-year period prior to submittal of
Transfer Application T-10948.

14. The proposed changes would not result in enlargement of the rights.
15. The proposed changes would not result in injury to other water rights.

Conclusions of Law

The changes in points of diversion and place of use proposed in Transfer Application T-10948
are consistent with the requirements of ORS 540.505 to 540.580 and OAR 690-380-5000.

Now, therefore, it is ORDERED:

1. The changes in points of diversion and place of use proposed in application T-10948 are
approved.

2. The right to the use of the water is restricted to beneficial use at the place of use described,
and is subject to all other conditions and limitations contained in Certificate 80564 and
83483 and any related decree.

3. Water right Certificates 80564 and 83483 are cancelled.

4. The quantity of water diverted at the new point of diversion shall not exceed the quantity of
water lawfully available at the original points of diversion.

5. The former place of use of the transferred right shall no longer receive water under the right.

6. Before water use may begin under this order, the water user shall install a totalizing flow
meter, or, with prior approval of the Director, another suitable measuring device, at each
point of diversion. The water user shall maintain the meter or measuring device in good
working order. The water user shall allow the Watermaster access to the meters or
measuring devices; provided however, where the meter or measuring device is located
within a private structure, the Watermaster shall request access upon reasonable notice.
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7. Prior to diverting water, the water user shall install a fish screening and/or by-pass device, as
appropriate, at the new point of diversion consistent with the Oregon Department of Fish and
Wildlife’s (ODFW) design and construction standards. Prior to installation, the water user
shall obtain written approval from ODFW that the required screen and/or by-pass device
meets ODFW’s criteria. Prior to submitting a Claim of Beneficial Use, the water user must
obtain written approval from ODFW that the required screening and/or by-pass device was
installed to the state’s criteria. The water user shall maintain and operate the fish screen
and/or by-pass device, as appropriate, at the point of diversion consistent with ODFW'’s
operational and maintenance standards.

8. The approved changes shall be completed and full beneficial use of the water shall be made
on or before October 1,2012. A Claim of Beneficial Use prepared by a Certified Water
Right Examiner shall be submitted by the applicant to the Department within one year after
the deadline for completion of the changes and full beneficial use of the water.

9. When satisfactory proof of the completed changes is received, new certificates confirming
the rights transferred will be issued.

Dated at Salem, Oregon this 2 day of March, 2011.

WMEM/

Dwight Frerichy Water Right Services Division Administrator for
PHI C. WARD, DIRECTOR

This Final Order was prepared by Susan Douthit. If you have question s about the information in this
document you may reach me at 503-986-0858 or Susan.M.Douthit@wrd.state.or.us,

Mailag Dete: MaR 23 201
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This is a final order in other than a contested case. This order is subject to
judicial review under ORS 183.484. Any petition for judicial review must be
filed within the 60 day time period specified by ORS 183.484(2). Pursuant to
ORS 536.075 and OAR 137-004-0080 you may either petition for judicial review or
petition the Director for reconsideration of this order. A petition for
reconsideration may be granted or denied by the Director, and if no action is
taken within 60 days following the date the petition was filed, the petition

shall be deemed denied.
_ — —_———

STATE OF OREGON
COUNTY OF UMATILLA
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO

KENNETH E. GUSTAFSON
5200 SW MACADAM, SUITE 470
PORTLAND, OR 97239

confirms the right to use the waters of UMATILLA RIVER AND McKAY
RESERVOIR, constructed under Application R-7526 and Permit R-584, a
tributary of the COLUMBIA RIVER, for IRRIGATION OF 5.4 ACRES.

This right was perfected under Permit 16393. The date of priority is
July 3, 1945. The amount of water to which this right is entitled is
limited to an amount actually beneficially used and shall not exceed
0.135 CUBIC FEET PER SECOND or its equivalent in case of rotation,
measured at the point of diversion from the source.

The point of diversion is located as follows:

SE 1/4 NE 1/4, SECTION 12, T 2 N, R 30 E, W.M.; 1330 FEET SOUTH
AND 610 FEET WEST FROM THE NE CORNER, SECTION 12

The amount of water used for irrigation, together with the amount
secured under any other right existing for the same lands, is limited
to ONE-FORTIETH of one cubic foot per second per acre, or its
equivalent for each acre irrigated and shall be further limited to a
diversion not to exceed 4.5 acre-feet for each acre irrigated during
the irrigation season of each year.

The use shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

The use of water shall be subject to Contract Number 14-06-100-1336,
or successor contract, with the Bureau of Reclamation.

T-8718.RA Certificate Number 83483




Page Two

A description of the place of use to which this right is appurtenant
is as follows:

NE 1/4 NE 1/4 1.0 ACRE
SE 1/4 NE 1/4 2.6 ACRES
SECTION 12
TOWNSHIP 2 NORTH, RANGE 30 EAST, W.M.
LOT 1 (NW 1/4 NwW 1/4) 0.1 ACRE
LOT 2 (SW 1/4 NW 1/4) 1.7 ACRES
SECTION 7

TOWNSHIP 2 NORTH, RANGE 31 EAST, W.M.

When required by the Department, the water user shall install and
maintain a headgate, an in-line flow meter, weir, or other suitable
device for measuring and recording the quantity of water diverted.
The type and plans of the headgate and measuring device must be
approved by the Department prior to beginning construction and shall
be installed under the general supervision of the Department.

This certificate is issued to confirm a change in PLACE OF USE
approved by an order of the Water Resources Director entered January
20, 2004, approving Transfer Application 8718, and together with
Certificate 80564, supersedes Certificate 76631, State Record of Water
Right Certificates.

AUG 2 4 2007

Issued

e

Watey Rejources Department

Recorded in State Record of Water Right Certificates Number 83483.

T-8718.RA
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P
ST Water Resources Department
o\ T b Oregon North Mall Office Building
: 725 Summer Street NE, Suite A
Thaodore R Kulcegoste, Cvemeox Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

w7

Date Mailed: August 24, 2007

NOTICE OF CERTIFICATE ISSUANCE

The attached certificate confirms the water right established under the terms of a permit issued by this
department. The water right is now appurtenant to the specific place where the use was established as
described by the certificate. The water right is limited to a specific amount of water, but not more than can
be beneficially used for the purposes stated within the certificate.

This is a final order in other than a contested case. This order is subject to judicial review under ORS
183.484. Any petition for judicial review must be filed within 60 days of the mailing date stated above
as specified by ORS 183.484(2).

This statement of judicial review rights is required under ORS 536.075; it does not alter or add to existing
review rights or create review rights that are not otherwise provided by law.

Under ORS 537.260 and 537.270, a water right certificate may be contested before the Water Resources
Department within three (3) months of the date it is issued. If a certificate is contested, the qualifying
contestant shall be offered an administrative hearing.

Oregon law does not allow the Director to reissue a certificate because of a change in the ownership of the
appurtenant place of use. The water must be controlled and not wasted. To change the location of the point
of diversion, the character of use, or the location of use requires the advance approval of the Water
Resources Director.

Ifany portion of this water right is not used for five or more consecutive years, that portion of the right may
be subject to forfeiture according to ORS 540.610. Land enrolled in a Federal Reserve Program is not

subject to forfeiture during the period of enrollment. Other exceptions to forfeiture are explained in ORS
540.610.

If you have any questions please contact Gerry Clark at 503-986-0811.
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BEFORE THE WATER RESOURCES DEPARTMENT

OF THE
STATE OF OREGON
In the Matter of Transfer Applications ) ORDER WITHDRAWING
T-7771 and T-7772, Umatilla County, ) TRANSFER APPLICATIONS
Oregon )

ORS 537.705 and 540.505 to 540.580 establish the process in which a water right holder
may submit a request to temporarily transfer the place of use and, if necessary to convey
the water to the temporary place of use, the point of diversion or appropriation authorized
under an existing water right. OAR Chapter 690, Division 380 implements the statutes
and provides the Department’s procedures and criteria for evaluating transfer
applications.

Applicant

B&G Resources, Inc.

c/o Kenneth E. Gustafson
18270 SW Boones Ferry Road
Portland, Oregon 97227

Transfer Applications 7771 and 7772, both in the name of B&G Resources, Inc., were
filed May 19, 1997. On June 14, 2005, Kenneth E. Gustafson requested, in writing, that
Transfer Applications 7771 and 7772 be withdrawn.

Now, therefore, it is ORDERED:

Transfers 7771 and 7772, in the name of B&G Resources, Inc., are withdrawn and of no
further force or effect. Any unearned fees will be refunded.

A
Dated at Salem, Oregon this é{t day of June, 2005.

e

S+ Phillip C. Ward
Director

Mailing date: JUNZ § 2005

NOTICE OF RIGHT TO PETITION FOR RECONSIDERATION OR JUDICIAL REVIEW
This is an order other than a contested case. This order is subject to judicial review under ORS 183 484
Any petition for judicial review must be filed within the 60 day time period specified by ORS 183 484(2),

Pursuant to ORS 536.075 and OAR 137-004-080 and OAR 690-01-005, you may either petition for judicial
review or petition the Director for reconsideration of this order. A petition for reconsideration may be
granted or denied by the Director, and if no action is taken within 60 days following the date the petition
was filed, the petition shall be deemed denied.

T-7771&7772 bw Special Order Volume 65, Page / 5 0
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STATE OF OREGON
COUNTY OF UMATILLA

ORDER APPROVING A CHANGE IN PLACE OF USE

Pursuant to ORS 550.510 through 540.530, after notice was given
and no objections were filed, and finding that no injury to
existing water rights would result, this order approves, as
conditioned or limited herein, TRANSFER 8718 submitted by

KENNETH E. GUSTAFSON
5200 SW MACADAM, SUITE 470
PORTLAND, OREGON 97201.

The right to be modified, as evidenced by a PORTION of
Certificate 76631 was perfected under Permit 16393 with a date of
priority of JULY 3, 1945. The right allows the use of the
UMATILLA RIVER and McKAY RESERVOIR, constructed under Application
R-7526 and Permit Number R-584, tributary to the COLUMBIA RIVER,
for the IRRIGATION OF 5.4 ACRES. The amount of water to which
this right is entitled is limited to an amount actually
beneficially used and shall not exceed 0.135 cubic foot per
second, if available at the authorized point of diversion;

SEX NEX, SECTION 12, T 2 N, R 30 E, W.M.; or its equivalent in
case of rotation, measured at the point of diversion from the
source.

. NOTICE OF RIGHT TO PETITION FOR RECONSIDERATION OR JUDICIAL REVIEW

This is an order in other than a contested case. This order is subject to judicial review under ORS 183 484. Any ’
petition for judicial review must be filed within the 60 day time period specified by ORS 183 .484(2).

| r
‘Pursuant to ORS 536.075 and OAR 137-004-080 and OAR 690-01-005, you may either petition for judicial review |
|or petition the Director for reconsideration of this order. E

T-8718.KDD Page 1 of 3  Special Order Volume 59, Page (0%,
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The amount of water used for irrigation, together with the amount
secured under any other right existing on the same lands, shall be
limited to a diversion of ONE-FORTIETH of one cubic foot per
second or its equivalent for each acre irrigated and shall be
further limited to a diversion of not to exceed 4.5 acre-feet per
acre for each irrigated during the irrigation season of each year.

The use shall conform to any reasonable rotation system ordered
by the proper state officer.

The use of water shall be subject to Contract Number 14-06-100-
1336, or successor contract, with the Bureau of Reclamation.

The authorized place of use is as follows:

NE¥X NEY 1.60 ACRES
NWY NEY 3.80 ACRES
SECTION 12
TOWNSHIP 2 NORTH, RANGE 30 EAST, W.M.

The right to use water for the above purpose is restricted to
beneficial use on the lands or place of use described.

The applicant proposes to CHANGE THE PLACE OF USE to:

NEY NE¥ 1.00 ACRE
NWY NE¥ 2.40 ACRES
SEX NE¥ 2.00 ACRES
SECTICN 12
TOWNSHIP 2 NORTH, RANGE 30 EAST, W.M.

THIS CHANGE TO AN EXISTING WATER RIGHT MAY BE MADE PROVIDED THE
FOLLOWING CONDITIONS ARE MET BY THE WATER USER:

153 The proposed change shall be completed on or before
Octcber 1, 2005.

2 The former place of use shall no longer be irrigated as part
of this water right.

T-8718.KDD Page2of 3 Special Order Volume 59, Page 106



3y When required by the Department, the water user shall
install and maintain a headgate, an in-line flow meter,
weir, or other suitable device for measuring and recording
the gquantity of water diverted. The type and plans of the
headgate and measuring device must be approved by the
Department prior to beginning construction and shall be
installed under the general supervision of the Department.

Certificate 76631 is canceled. A new certificate will be issued
to confirm that portion of the right NOT involved in this
transfer. When satisfactory proof of the completed change is

received, a new certificate confirming this water right will be
issued.

WITNESS the signature of the Water Resources

Director, affixed JAN 2 0 2004

2l /52

f: Paul R. Cleary, Director

T-8718.KDD Page3of 3 Special Order Volume 59, Page Jo7 ]



STATE OF OREGON
COUNTY OF UMATILLA

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

B&G RESOURCES, INC.
18270 SW BOONES FERRY ROAD
PORTLAND, OREGON 97227

confirms the right to use the waters of the UMATILLA RIVER and McKAY
RESERVOIR, constructed under Application R-7526 and Permit R-584,
tributary of the COLUMBIA RIVER, for IRRIGATION OF 26.2 ACRES.

This right was perfected under Permit 16393. The date of priority is
JULY 3, 1945. The amount of water to which this right is entitled is
limited to an amount actually beneficially used and shall not exceed
0.655 CUBIC FOOT PER SECOND or its equivalent in case of rotation,
measured at the point of diversion from the source.

The point of diversion is located as follows:
SEX NE¥, SECTION 12, TOWNSHIP 2 NORTH, RANGE 30 EAST, W.M..

The amount of water used for irrigation, together with the amount
secured under any other right existing for the same lands, is limited
to ONE-FORTIETH of one cubic foot per second per acre, or its
equivalent for each acre irrigated and shall be further limited to a
diversion of not to exceed 4.5 acre-feet for each acre irrigated
during the irrigation season of each year.

The use shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

The use of water shall be subject to Contract Number 14-06-100-1338,
Oor successor contract, with the Bureau of Reclamation.

T-8718.KDD Page 1 of 2 80564




A description of the place of use to which this right is appurtenant
is as follows:
SWi{ SE¥ 6.1 ACRES
SECTION 1

NEX NEY 11.1 ACRES

NW¥ NE¥ 8.9 ACRES
SE¥X NEY 0.1 ACRE
SECTION 12

TOWNSHIP 2 NORTH, RANGE 30 EAST, W.M.

This certificate describes that portion of the water right confirmed
by Certificate 76631, State Record of Water Right Certificates, NOT
modified by the provisions of an order of the Water Resources Director
entered JAN 2 (0 2004 , approving Transfer Application
8718.

The issuance of this superseding certificate does not confirm the
status of the water right in regard to the provisions of ORS 540.610
pertaining to forfeiture or abandonment.

The right to the use of the water for the above purpose is restricted
to beneficial use on the lands or place of use described.

WITNESS the signature of the Water Resources

JAN 2 0 2004

. Director, affixed

E;Paul R. Mleary, Director

Recorded in State Record of Water Right Certificates numbered B0564.
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AW, HERMISTON AVE_STE |40
HERMISTON, DR 9TE1E
TELEPHONE (341) 5649200
FAX (4] Seb 011 58

1355 NE DAVIS
PORTLAND, OR 97232
TELEPHONE (503) 232-7110
FAX (503) 1383074

Legal Support far People Feeding the World

July 17, 1997 rl"f\ﬂ'g ;;:
JUL 2 1 1997

Dallas S. Miller WATER RESOURCES DEP?.

Water Right Specialist SALEM, OREGON

Oregon Water Resources Dept.
158 12th Street NE
Salem, OR 97310-0210

RE: Files 20936 (Certificate 28484) & 33006 (Certificate 32699)
Dear Mr. Miller:

We are in receipt of the check for $25.00 made payable to Jerald Rea, Nomad Alfalfa Inc., 7720
SW Westgate Way, Portland, OR 97225 and are requesting action as follows:

Please assign the above referenced certificates of water right to correct the name and address.
The assignments were sent to the Department previously in an effort to change the name and
address after our client purchased the property. The previous owner of the property is disturbed
that they continue to receive all mail regarding these certificates.

The correct name and address of the current owners of the property to which these certificated
rights are appurtenant is as follows:

B & G Resources, Inc.

% Kenneth Gustafson

18270 SW Boones Ferry Road

Portland. OR 97224

Your assistance in the clarification of this matter would be greatly appreciated. Should you have
any questions regarding this matter please contact the undersigned at our Hermiston office.

Sincerely,

- 2 7/2¢(7 7
Leann Rea —S‘-{. ”/- L &5—
Paralegal c-2/-97 Leler fFo
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P.O. Box 1392
Hermiston, Oregon 97838
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Dallas S. Miller

Water Right Specialist

Oregon Water Resources Dept.
158 12th Street NE
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_Ore On Water Resources Department
Commerce Building

i 158 12th Street NE

St T Salem, OR 97301-4172
(503) 378-3739

FAX (503) 378-8130

December 1, 2000

Kenneth E. Gustafson

B&G Resources, Inc.

18270 SW Boones Ferry Rd.
Portland, OR 97227

RE: Water Right Certificate 76631 — Remaining Right from Partial Cancellation of
Certificate 28484

Enclosed is Water Right Certificate 76631. This certificate represents the remaining water right
from the partial cancellation of Certificate 28484. The remaining right certificate is based on the
enclosed final order on contested case hearing PC 97-15, recorded in Special Order Volume 53,
pages 45 - 55. Attached to the remaining right certificate is a map describing the lands canceled
according to the order. I have also enclosed the order.

Please note that as a result of the cancellation order, the remaining right certificate lists one
point-of-diversion.

If you think the certificate is in error, you have 90 days from the issuance of the certificate to
notify the Department of the error.

Please feel free to contact me with any questions you may have about the remaining right
certificate. My telephone number is 503-378-8455, extension 285.

Sincerely,

Gug -

Field Services Division

c: Tony Justus, District 5 Watermaster
Schroeder Law Offices



STATE OF OREGON
COUNTY OF UMATILLA
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO

B & G RESOURCES, INC.
18270 SW BOONES FERRY RD.
PORTLAND, OR 97227

confirms the right to use the water of the UMATIILA RIVER and MCKAY RESERVOIR,
constructed under Application Number R-7526 and Permit Number R-584, tributary to the
COLUMBIA RIVER, for IRRIGATION of 31.6 ACRES.

The right was perfected under PERMIT 16393. The date of priority is JULY 3, 1945. The
amount of water to which such right is entitled for the purposes aforesaid is limited to an amount
actually beneficially used for said purpose and shall not exceed 0.79 CUBIC FEET PER
SECOND or its equivalent in case of rotation, measured at the point of diversion from the source.

The point of diversion is located as follows:
SEY NEY, Section 12, Township 2 North, Range 30 East, W. M.

The amount of water used for irrigation, together with the amount secured under any other right
existing for the same lands, shall be limited to a diversion of ONE-FORTIETH of one cubic foot
per second or its equivalent for each acre irrigated and shall further be limited to a diversion of
not to exceed 4.5 acre-feet per acre for each acre irrigated during the irrigation season of each
year, and shall conform to such reasonable rotation system as may be ordered by the proper state
officer.

The use of water shall be subject to Contract Number 14-06-100-1336, or successor contract,
with the Bureau of Reclamation.

A description of the place of use under the right, and to which such right is appurtenant, is as
follows:
SWY% SEY% 6.1 ACRES
SECTION 1
NE%4NEY%  12.7 ACRES
NWWNEY%  12.7 ACRES
SEY NEY: 0.1 ACRES
SECTION 12
TOWNSHIP 2 NORTH, RANGE 30 EAST, W. M.

This certificate describes that portion of the water right confirmed by Certificate 28484, State
Record of Water Right Certificates, NOT canceled by the provisions of an order of the Water
Resources Director on Contested Case Hearing PC 97-15, entered January 25, 1999, and
recorded at Special Order Volume 53, Pages 45 - 55, canceling a portion of said water right.

The issuance of this superseding certificate does not confirm the status of the water right in
regards to the provisions of ORS 540.610 pertaining to forfeiture or abandonment.

The right to the use of the water for the above purpose is restricted to beneficial use on the lands
or place of use described.
NOV 07 2000

gy

4#e¢-Paul R. Cleary, Director

WITNESS the signature of the Water Resources Director, affixed

S20936.GLN Recorded in State Record of Water Right Certificates numbered 76631.
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the matter of the Proposed Partial Cancellation ) FINAL ORDER ON
of the Water Right Evidenced by Certificate 28484 ) CONTESTED CASE HEARING
in the name of E. F. Burlingham & Sons for use of )

Water from the Umatilla River and McKay ) PC 97-15
Reservoir, Umatilla County, Oregon )
History of Proceedings

This proceeding was initiated by the Department following receipt of affidavits from Tony Justus,
Umatilla County Watermaster covering the years 1989 through 1996, and from Dave Williams,
previously Umatilla River Coordinator and now Douglas County Watermaster, covering 1993
through 1996, asserting that a portion of the water right evidenced by Certificate 28484 had been
forfeited by failure to make beneficial use of the water under the terms of the water right for five
and more successive years. The Department initiated this cancellation proceeding proposing to -
cancel 160 of the 191.6 acres authorized for irmigation under Certificate 28484, The lands in
question were further marked for ease of identification as Fields A, B, C and D, except for two
small parcels in the south half of the NW'% Section 12, T2N, R30E which were not assigned any
designation.

B & G Resources, the owners of record of real property located in Sections 1 and 12, Township 2
North, Range 30 East, and Sections 7 and 18, Township 2 North, Range 31 East, in Umatilla
County, Oregon, were served notice of the proposed cancellation of a portion of the water right
for irngation use appurtenant to said property. Notice was served by certified mail on July 10,
1997 and reserved on September 16, 1997.

The record owner of the property, B&G Resources, filed a protest against the proposed
cancellation on September 4, 1997. The basis asserted for the protest was that the water right had
been exercised on field D continuously during the period in question, and that it had been
beneficially used at least once in the last five years on the remainder of the lands. Protestant
further asserted that the legal basis for the proceeding was improper, that either there should have
been two affidavits covering five years each, that the affidavits did not provide a factual basis for
determining lack of rebuttal, and that the notice of proposed cancellation, which had the
certificate attached, was incomplete because it did not recite all lands to which the right is
appurtenant, only those which were proposed for cancellation for nonuse.

Notice of hearing and information about parties’ rights in contested case hearings was provided
with the notice of hearing served November 24, 1997.

Vol _63 . Py HS




A supplemental affidavit was received from Tony Justus with a motion filed by the Department to
expand the period of alleged nonuse under to consideration to include 1988. The protestant
moved for an extension of time to file witness list and proposed exhibits. Both motions were
granted by order issued March 12, 1998.

A contested case hearing in the above-captioned matter was held on April 30, 1998, in the
Umatilla County Watermasters Conference Room in Pendleton, Oregon, before Administrative
Law Judge (ALJ) Weisha Mize. The hearing was conducted pursuant to the provisions of the
Oregon Administrative Procedures Act, ORS 183.310 ef seq, and the procedural rules found at
OAR 690-01-005 and OAR Ch. 690 Div. 2. Jurisdiction is conferred by ORS 540.631.
Protestant B & G Resources was represented by Laura Schroeder, attorney at law. The
Department was represented by lay representative David Jarrett.

ter ri I ncelled for non
The portion of the water right proposed for cancellation is a portion of the right described by
Certificate 28484 State Record of Water Right Certificates in the name of E. F. Burlingham &
Sons for the use of water from the Umatilla River and McKay Reservoir, for irrigation of 191.6 ~

acres with a priority date of July 3, 1945.

A description of the acres proposed to be canceled is as follows:

SEv SW% 1.4 acres SWWiNWWY% 7.4 acres
SWWSE% 0.7 acres NWYi SWY% 32.8 acres
Section 1 SWY SWY% 17.6 acres
NEY NEY% 0.7 acres SEV4 SW% 15.3 acres
NWW NE% 0.1 acres SW¥ SEV 0.1 acres
SEY%4 NEY 28.5 acres Section 7
NEY NWY 12.6 acres NWY NEY% 10.0 acres
NWY NWY% 8.8 acres NEY% NW% 8.4 acres
NEY SE% 15.6 acres Section 18
Section 12 Township 2 North, Range 31 East, W.M,

Township 2 North, Range 30 East, W.M.

The remainder of the right is for for irrigation of the following lands:

SWw% SEY. 6.1 acres NWWNEY 12.7 acres
Section 1 SEV4a NEY 0.1 acres

NEY: NE%  12.7 acres Section 12
Section 12

all in Township 2 North, Range 30 East, W.M.. This portion of the water right was not in
question in this proceeding and was not included in the notice of proposed cancellation.

Vel _$3 . pr Y6



Legal Issues Raised

At the outset, the decision maker and the parties should be clear on which party the burden of
coming forward and of persuasion rests, and what level of proofis required. While correctly
noting that the burden rests with the Department in this matter, the protestant mistakenly argues
that the standard of proof for administrative hearings, and for this hearing in particular, is clear
and convincing. Protestant’s reliance on Cook v. Michael, 214 Or 513 (1958) as defining the
standard of proof in administrative hearings, and in cancellation hearings in particular, is
misplaced.

The court in Cook was ruling on the propriety of the lower court's instruction in a civil assault
and battery case. In its opinion, the court compared the various statutory standards of burden of
proofin a civil trial. While offering an instructive discussion on the meaning of the various
standards, at no point did the court state that the standard of proof in administrative hearings was
clear and convincing. Nor did the court hold that “preponderance,” the established standard of
proof in administrative proceedings, was the equivalent of the “clear and convincing” standard.

Oregon's Administrative Procedures Act (APA) declares in ORS 183.450(5) that the decision in ™
an administrative proceeding should be “supported by, and in accordance with, reliable, probative,
and substantial evidence.” Oregon’s Court of Appeals has held that, absent legislation adopting a
different standard, the standard of proof in an administrative proceeding is by a preponderance of
the evidence. See Metcalf Automotive Technology v. Employment Div., 97 Or App 320, rev den
309 Or 592 (1989); OSCI v. BOLI, 98 Or App 548, rev den 308 Or 660 (1989) (so stating).

The only exception to this standard may be license revocation based solely on allegations of fraud
and misrepresentation, where the standard currently is clear and convincing. Bernard v. Bd. of
Dental Examiners, 2 Or App 22 (1970); Van Gorden v. Bd. of Dental Examiners, 52 Or App 749
(1981); Sobel v. Board of Pharmacy, 130 Or App 374 (1994). That is not the case here. The
applicable standard in this and all other water right cancellation proceedings is a preponderance of
the evidence.

Protestant has also asserted that ORS 540,631 and OAR 690-17-0400(2) require two affidavits
where a cancellation proceeding is initiated on the basis of watermaster information. ORS
540.631 only refers to "evidence submitted to the commission by any person[;]" it does not
address how the evidence must be submitted. OAR 690-17-0400(2) requires that "[w]here the
evidence of nonuse submitted to the Department is in the form of affidavits, notarized affidavits
from two individuals shall be required." However, under OAR 690-17-0400(3), "[w]here the
evidence submitted is solely from Department personnel, such evidence shall be submitted in the
form of an affidavit" containing all the information required in affidavits as described in OAR
690-17-0400(2). (Emphasis supplied). OAR 690-17-0400(3) further requires that "the affidavit
shall be supported by" the records listed therein. (Emphasis supplied). The use of the indefinite
article "an" and the definite article "the" before "affidavit," in the text of OAR 690-17-0400(3),
indicates that only one single affidavit is required when the evidence is submitted by a Department
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employee, as opposed to the multiple affidavits specifically required when the evidence is
submitted by "individuals." An affidavit submitted under OAR 690-17-0400(3) is evidence that
an owner of a water right has not used all or part of the water appropriated for a period of five
successive years or more. "The failure to use [a water right] shall establish a rebuttable
presumption of forfeiture of all or part of the water right. ORS 540.610(1). See also OAR 690-
17-0400(1) ("The decision to initiate cancellation proceedings shall be based on evidence
submitted to the Department, by any person, that alleges five or more years of nonuse so as to
create a presumption of forfeiture.").

Finally, protestant asserts that the proceeding should have been brought under ORS 540.660.
ORS 540.660(1) directs a watermaster to submit an affidavit in instances where the "watermaster
has reason to believe (rather than know with certainty) that circumstances exist that prevent a
water right from being exercised according to the terms and conditions of the water right
certificate * * *, such as * * * the diversion mechanism used to appropriate water under a water
right is no longer operable(.]" (Emphasis supplied). If the watermaster files such an affidavit
each year for 5 consecutive years, those affidavits constitute prima facie evidence of forfeiture
and the "Water Resources Commission shall initiate proceedings under ORS 540.631 to cancel
the water right." ORS 540.660(2). 4

Protestant argues that Watermaster Tony Justus' statement in his affidavit that there was no pump
or power source [or diversion dam and headgate] at the authorized points of diversion for the
challenged rights, and thus no way existing at the source to divert water, constitutes an allegation
that falls under ORS 540.660. That argument confuses Mr. Justus' statement that there is no
diversion structure, an ORS 540.610 situation, with a situation where there is a known and
physically-present, albeit apparently inoperable, diversion structure. Unless the watermaster could
see the pump or other diversion mechanism at the authorized point of diversion, there would be
no "reason to believe” that the mechanism was no longer operable, thereby preventing exercise of
the water right. In contrast, the lack of any pump, diversion or other mechanism directly leads to
the conclusion that no water has been or is being used.

on k. [ONS

Protestant has taken a number of exceptions to the proposed order, one of which I will address
briefly here. In the exception number three dealing with Finding of Fact 2, protestant refers to an
affidavit of Robert Bumns, a State-certified appraiser. Protestant has improperly attempted to add
this affidavit to the administrative record afier the record had been closed, and then to rely on this
extra-record affidavit in arguing this exception. No request was made that the record be reopened
because of newly-discovered evidence which existed at the time of the hearing. The protestant
was granted extensive discovery and had in its possession long before hearing the evidence which
it now attempts to refute or explain away through this extra-record affidavit. No offer of this
testimony was made at the hearing. It will not be considered now.

Protestants exceptions to the proposed order are DENIED.
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Distission of Decidh

This case hinges on the significance and relevance of challenged evidence, witness credibility, and
the weight of the evidence.

One item of contention was the significance and relevance of WRD’s exhibit A40, which is a copy
of the real property petition filed by Kenneth Lewis in 1994 with the state Board of Equalization.
Mr. Lewis was the lessee and then the owner of the property involved in the instant proceeding
during the period in which nonuse is asserted. Mr. Lewis purchased the property in 1993. Mr.
Lewis notes in his explanation for basis for appeal that the property consists of silt which has
settled behind the Coe Dam and continues to wash away.

The petition filed with the Board of Equalization is accompanied by an April, 1992 update
appraisal report prepared for Mr. Lewis prior to his purchase of the property from the Union
Pacific Railroad Company. The appraisal notes that the weed problem noted 5 years earlier
continues to exist, and that the water rights are assumed to be nonexistent, although Bill Dick
continues to farm the same portion as he was farming 5 years earlier when another appraisal
report had been done on this same property. At the time of the cancellation hearing, Mr. Dick
continued to lease and raise irrigated crops on what is referred to as field D of this same property.

The appraiser notes that the 1992 update appraisal report was being done with two additional
limiting conditions at Mr. Lewis’ direction, the significant condition being that no water rights are
appurtenant to the property and therefore it is not farmable. The appraiser also attached his
investigation log notes from February 13, 1992. With the exception of one area noted as “still
being used,” although with the point of diversion possibly in the wrong location, the remainder of
the property was described as “large thistles and major weed growth” and “covered by trees” in
one portion, “no sign of use, obviously not being used, large, sage brush” in another area, “gullie
(sic) but nothing else” and only one area clearly being used.

A related piece of documentary evidence is the Oregon Department of Revenue’s determination
on protestant B&G Resources’ valuation appeal of the subject property found at Opinion and
Order 97-3221 through 97-3226, entered into the record here as WRC Exhibit A41. B&G
Resources was seeking a substantial reduction in Umatilla County’s real market and assessed
value of the subject lands purchased in 1996 from Ken Lewis. The summary of the evidence in
the hearing record on pages 2-3 of Revenue’s Opinion and Order states that only 32 acres of the
455 acres involved are irrigated, the remainder being scrubland not used for any beneficial
purpose. B&G was represented at this hearing by its president. Based on the evidence adduced
at the hearing, the valuation was reduced as requested by B&G Resources.

Both the petition, including the appraisal report, and the Revenue Department’s factual
determination based on the record made at the hearing at which B&G Resources was a
represented party lend support to the Department’s case for forfeiture, On their face, these
evidentiary documents illustrate that both Mr. Lewis, the previous owner, and B & G Resources,
the current owner, sought to have the majority of the property taxed as non-irrigated land.

5
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The parties also disagreed over the reliability and usefulness of testimony given by Bill Alexander
of Bill Alexander Forestry, a consulting firm, and by Robert Bostwick of the local Farm Service
Agency, a federal agency. Mr. Alexander was called as a witness by the protestant. He had no
personal knowledge of the property and had used photographs taken by Mr. Bostwick to prepare
maps and his testimony. Mr. Alexander’s experience in interpreting photographs for crop
production is limited to the extent agricultural land appeared in or next to forest land on which he
was consulting. The only “ground-truthing” done of the maps Mr. Alexander prepared regarding
whether and where irrigation had occurred was done by the protestant, Mr. Gustafson. Mr.
Alexander emphasized on several occasions that distortion is high with 35 mm lens shots, so that
the location of field lines and other landmarks was not of the accuracy one would obtain by using
a stereoscope. However, it is sufficient to locate and identify the fields in question and to observe
general characteristics like color, vegetation and cultivation marks.

Conversely, Robert Bostwick has been taking and interpreting 35mm aerial photographs (slides)
specifically of agricultural crop production for 33 years, and has been doing this work for the
Farm Service Agency since 1981. The purpose of the photographs is to determine crop acreage
and to describe and interpret what crops are grown as related to the crop reports filed with the
Farm Service Agency by the individual producers. The aerial photos are taken annually after the ;
4th of July of every crop acre in production.

Mr, Bostwick testified that it was usually possible to tell from the slides whether the lands were
irrigated but occasionally a site visit was necessary. He further noted that a number of crops in
the Pendleton area, including cereal grains, wheat, barley, oats, oil seeds and green peas do not
require irrigation. Mr. Bostwick credibly testified from the slides from which Exhibits A22 --
A37 were taken that from 1988 through 1995, fields A, B and C were neither cropped nor
irrigated, with the exception of Field A in 1993 which had a crop growing, and that the southeast-
most end of field D was also not irrigated during this period.

Based on Mr, Bostwick’s substantial experience over the past 33 years in the topic of this
testimony, which is interpreting 35 mm aerial photographs to identify acreages, crops, and
irrigated and non-irrigated agriculture for the purpose of paying out federal subsidies, in contrast
with Mr. Alexander’s very limited experience in this field, I find Mr. Bostwick’s testimony more
credible and reliable on this matter.

Protestants sought to put Department’s witness Tony Justus’ credibility in question by asserting
that he had accepted half a beef from Ken Lewis, previous owner of the property, and suggesting
that it was for this reason that a forfeiture action was not initiated in 1991 when the beef was
allegedly accepted, or in 1992, the following year. Andy Lewis alluded to a possible gift but
ultimately indicated that his father gave a lot of beef away and he could not say that any had
actually gone to Mr. Justus. Mr. Gustafson testified that in May, 1991, at Mr. Lewis’ instruction,
he had placed a half a beef in a frozen food locker, although he did not know who owned the
locker, and that the next month he overheard a speaker phone conversation in which Mr. Lewis
was speaking to a Tony who thanked him for the beef and talked about water rights.
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Mr. Justus denied receiving or accepting any gift from Mr. Lewis, and testified that the reason he
had not sought to have the Department initiate a forfeiture proceeding in 1991 or in 1992 was
because the nonuse did not rise to a level of concern unless and until there was an attempt to
reactivate a forfeited right, which is what prompted him to file the affidavit he submitted in this
case in 1997.

I find Mr. Justus’ testimony to be more credible. Even assuming Mr. Gustafson’s statements to
be true, they amount to no more than vague, circumstantial statements speculating about the
possibility of Mr. Justus receiving a gift. In contrast, Mr. Justus, who had first-hand knowledge
of the alleged events, specifically testified that he did not receive a gift and provided a plausible
reason for not filing an affidavit of nonuse until 1997

The proponents of cancellation together testified that they were at or observing the lands in
question each year from 1988 through 1996, occasionally early in the year in January or March
but most years not until June and thereafter, when Department staff observed the lands and river
several times a month. The primary reason for their close monitoring of usage on the Umatilla
River after June involved the Department’s oversight of the use of stored water, fish flow
releases, and, from 1992 on, reading flow meters which had been required of all users on the
Umatilla River. In 1992 the proponents also observed the lands in question early in the season and
found that no diversion or evidence of irrigation of fields A, B or C was occurring or had
occurred between April 15 and May 18, 1992. However, this was one year when the protestants
testified they had not done any irrigation.

Bill Dick, a witness called by the proponents, has a lengthy and more frequent association with the
lands in question, He leased field D for the entirety of the period in question through 1996, and
was on or by this property frequently, if not daily, both prior to and during each irrigation season.
Mr. Dick’s residence is situated such that he can observe a portion of field D and all of field C.
Mr. Dick’s testimony was consistent with the affidavit he prepared for the protestants in this
matter when the protest was first filed in September, 1997, which is that he planted but did not
irrigate field A in 1993, and that he leased field D for 10 years, from 1986 through 1996.
Additionally, he testified, consistent with the proponents, that with the exception of the planting
to grain of field A in 1993, there had been no cultivation or irrigation of fields A, B and C for the
period in question, and that the condition of the lands was generally poor and filled with thistle
and other weeds.

Sandy Cairns worked as an assistant watermaster for Umatilla County in February 1992 under the
supervision of Bob DeBow, the watermaster at that time. He directed her to prepare a voluntary
affidavit of abandonment of water rights for the owner of the lands in question at that time. As
the property was in the process of being purchased by Mr. Lewis, the affidavit was not signed.
While inconclusive on its own, the fact that this affidavit was prepared because “the property is no
longer being irrigated” is consistent with the testimony of the Department’s witnesses that the
water rights had been forfeited for nonuse.
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Witnesses for protestant included Darrel Mecham, Bill Rahder, Andy Lewis and protestant, Mr.
Gustafson.

Mr. Mecham testified that he had primary responsibility for irrigating the lands in question by
sprinkler irrigation in 1988, 1989, and 1993, which he did the last two weeks of April and the first
week in May. During this time, he worked elsewhere during the day but testified that in the
moming he would turn the pump off, drain and move the lines, and in the evening he would return
again to the property and turn the pump on, leaving the system to run over night. Irrigation
would start in field A, it would take between three and four days to irrigate across the field and
back, and then he would move on to field B and then C, going across and back over the course of
3-4 days on 12 hour settings. The purpose for irrigating fields A, B, and C in 1988 and 1989 was
to provide a little forage for cows which were stationed there for a maximum of four days the
second week in May before being moved to pasture on the Lewis ranch. There was no cultivation
or planting done in any of the fields except for the grain planting in 1993 in field A, and the
vegetation was thistles, pig weed and pasture grass. In his affidavit filed with the original protest
in September 1997, Mr. Mecham indicated that he had irrigated in 1994. However, Mr. Mecham
testified on the stand that he did nothing on the lands in question in 1994, 1995, 1996 and 1997.

Mr. Rahder testified that he observed irrigation of fields A, B and C in 1993 and 1994. At one
point he testified that the irrigation lasted from April to mid-June, while in response to other
questions he indicated that it was only through May.

The protestant and Andy Lewis testified that they had come from Portland in 1988, 1989 and
1993 to move pipe to and in fields A, B and C the last weekend in April and the first two
weekends in May. They testified that they would also move the pipes off the fields for use on
other ranch lands on their third weekend trip. According to their testimony, they did not observe
the diversion points nor have any involvement with the pumps, leaving that to Mr. Mecham. Mr.
Gustafson also testified that he irrigated fields B and C in 1994, a point that he failed to mention
in the affidavit accompanying his protest, while Andy Lewis was not sure about 1994, and Mr.
Mecham testified that no irrigation occurred in 1994. Mr. Gustafson said nothing about irrigation
in either 1993 or 1994 in the affidavit filed with his protest against the proposed cancellation
action.

In addition to the noted inconsistencies regarding irrigation in 1994, all of the above testimony is
inconsistent as to when the land was irrigated. Mr. Mecham testified that the land was irrigated
from the last two weeks of April through the first week of May in 1988, 1989, and 1993. Mr.
Rahder testified that the land was irrigated in 1993 and 1994, from April to mid-June, or,
alternatively, from April through May. Andy Lewis and Mr. Gustafson testified that the fields
were irrigated from the last week of April through the first two weeks of May in 1988, 1989, and
1993.

Furthermore, protestant’s and Andy Lewis’ testimony contradicted that of Mr. Mecham on some

vital points. The protestant and Mr. Lewis’ testimony was that the pipes would be at the opposite
end of the field from where they started the previous weekend, and that they then would move the
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pipes to the next field and set them. On the other hand, Mr. Mecham testified that it would take
3-4 days to cross the field twice, which would put the pipes back at the point of beginning, and
that he would then move them to the next field and start again. This is inconsistent with Mr.
Gustafson’s and Mr. Lewis’s testimony. By protestant and Lewis’ testimony, the pipes would be
in the same field they had moved them into the weekend before, whereas by Mecham’s testimony,
the pipes would be in a different field.

It is also difficult to believe that Mr. Gustafson and Mr. Lewis would drive from Portland to
Pendleton for 3 weekends in 2 row to move pipes one time each weekend, when Mr. Mecham
already resided nearby and allegedly moved these pipes daily, as well as continuing to turn the
pump on and off after Mr. Gustafson and Mr. Lewis had moved the pipes one time on the
weekends. It is notable that Mr. Mecham made no mention in his testimony of these alleged
weekend visits.

Mr. Rahder testified that most pasture lands in the vicinity were generally green through April and
would begin browning up as May progressed. Mr. Lewis did not know what the fields looked
like after the second weekend in May. Mr. Justus, Mr. Williams and Mr. Dick all testified that the
fields did not change in vegetation or character, that the vegetation was predominantly thistles and
pig weed and a little pasture grass, and the fields were brown and dry. It does not appear, in fact,
that there was a need to apply water in late April or the first week in May. The lands in question
did not appear to be green much past April, as it would be naturally.

Taken together, the testimony presented by protestant is of little weight. Mr. Mecham's
testimony, while credible on its face, is discounted by the testimony of the other witnesses. Mr.
Rahder's testimony conflicts with that of Mr. Mecham and of Andy Lewis and Mr. Gustafson.
The testimony of Andy Lewis and Mr. Gustafson, two primary witnesses, lacks credibility because
it contradicts Mr. Mecham's on the specifics of how and when the land was irrigated. In sum, the
testimony from protestant and his witnesses was contradictory, internally inconsistent, and
unpersuasive. In contrast, the Department's testimony is internally consistent, credible and
cumulative. The testamentary, photographic and documentary evidence presented by the
Department supports the conclusion that the rights in question have been forfeited by 5 years of
nonuse. I find thart the lands were not irrigated during the period in question.

Considering the record as a whole, in particular the testimony of the department’s witnesses,
including Mr. Dick, Mr. Justus, Mr. Bostwick, and Ms. Cairns, and the entirety of the two
valuation appeals in Exhibits A-40 and A-41, I conclude that the preponderance of the evidence
supports a determination that the portion of the water right in question has been forfeited for 5
and more years of nonuse between 1988 and 1996. See Riley Hill General Contractor, nc. v.
Tandy Corp., 303 Or 390, 394 (1987) (preponderance is generally accepted to mean the greater
weight of the evidence).
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FINDINGS OF FACT

1. The lands in question were predominantly covered in thistle, pigweed and other weeds and
had large sage brush in at least one area. This condition changed for field A in 1993 when
it was planted to grain, but otherwise the lands were in poor condition and no irrigation or
evidence of irrigation was observed by the proponents or proponents’ witnesses, either
through in person visits or through expert review of aerial photographs, between 1988
through 1996.

2 The previous owner and the current owner both have sought a reduction in the valuation
of this property for tax purposes, on the basis that the appurtenant water right had not
been exercised with the exception of approximately 32 acres.

3 The grain crop planted in field A in 1993 was planted in the 6" year of the period of
nonuse, which began in 1988.

4. The portion of the water right in question in this proceeding has not been exercised to
beneficial use between 1988 and 1996. E

5. That portion of the water right not in question which is appurtenant to 31.5 acres on Field
D, constituting 6.1 acres in the SW'% SE Y Section 1, 12.7 acres in the NEY4 NE% and
12.7 acres in the NE% NE% Section 12, has been exercised by lessee Bill Dick each year
from 1988 through 1996, inclusive.

CONCLUSIONS OF LAW
1. The portion of the water right in question has been forfeited for 5 years of nonuse.
2 The standard of proof in administrative hearings, including those concerning the alleged

forfeiture and proposed cancellation of water rights, is a preponderance of the evidence.

3. This proceeding was properly initiated under the provisions of ORS 540.610, ORS
540,631, and OAR 690-17-0400(1)-(3).

NOW, THEREFORE, it is ORDERED that the portion of the water right evidenced by Certificate
28484 for irrigation of the following lands, and that Certificate 28484, be and the same is hereby
CANCELLED:

SEY SW% 1.4 acres NWY% NEY 10.0 acres
SWwvi SEY. 0.7 acres NEYa NWY% 8.4 acres
Section 1 Section 18
Township 2 North, Range 30 East, WM. Township 2 North, Range 31 East, W.M.
10
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NE%“ NEY% 0.7 acres
NWY. NEY% 0.1 acres
SEVANE% 28.5 acres

NEY NWY% 12.6 acres

NWY NWY 8.8 acres

NEY SE'%  15.6 acres
Section 12

SWVia NWY 7.4 acres
NWY SWY% 32.8 acres
SWv: SW% 17.6 acres

SEv4a SW¥  15.3 acres
SWii SEY4 0.1 acres
Section 7

Township 2 North, Range 31 East, WM.

Township 2 North, Range 30 East, W.M.

It is FURTHER ORDERED that a new Certificate be issued confirming the portion of the right
remaining for irrigation of the lands set out below:

SWW SE% 6.1 acres
Section 1

NEY% NEY 12.7 acres

NWY% NEY: 12.7 acres

SEY% NEY 0.1 acres
Section 12

all in Township 2 North, Range 30 East, W.M.

This Final Order in Case No, PC 97-15 is issued this lipﬂl day of January, 1999.

NOTICE:

.

Ay e

Martha O. Pagel, Director

You are entitled to judicial review of this Order. Judicial review may be obtained by

filing a petition for review with the Oregon Court of Appeals within 60 days from the date of service
(date of mailing) of this Order. Judicial review is pursuant to the provisions of ORS 536.075.

11
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May 21, 1997

WATER
RESOURCES
DEPARTMENT

GLORIA LEWIS, PRESIDENT
NOMAD ALFALFA, INC.
7720 SW WESTGATE WAY
PORTLAND, OR 97225

RE: File 33006, 49008 and 20936

Dear Ms Lewis,

We received your request to assign your certificates 28484, 32699 and permit 41362 to B&G
Resources, Inc.. We do not change the name on certificates. They are perfected rights and there is
no mechanism for assigning them, it is not necessary because whoever owns the land owns the right

under Oregon water law. The Department does process assignments of permits because they are not
perfected rights.

We cannot process the assignment form you submitted for permit 41362, Your form includes
language that refers to transfer and trust deeds that we are not involved in and do not concern us.

Please complete the enclosed assignment form required by our department for processing
assignments.

The $35 submitted for the assignments will be partially refunded since we cannot process the
certificated rights. We will refund $25 to you and hold $10 for processing the permit assignment.

If you have questions please contact me at the address below or phone (503)378-3739 ext. 272.

Sincerely,

_ (7 2

(S lbdz,r 42,
Dallas Miller g
Natural Resource Specialist 2 Eﬁ

cc: B&G Resources, Inc.

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 375-8130



ASSIGNMENT
We, Gloria Lewis and Nomad Alfalfa, Inc., water rights certificate holders and owners of
land which may be appurtenant to Certificate #28484 held in the name of E.F. Burlingham &

Sons, hereby assign any and all interest we might have in the aforementioned certificate as filed in

the office of the Water Resources Director, to:

B & G Resources, Inc.
(Name of New Owner)
132 S.E. Tindall Circle Portland Multnom O n 97202
(Mailing Address) (City) (County) (State) (Zip) (Phone)

This water right is assigned to the new owner and includes any right to transfer all or a
portion of the water right identified in the aforementioned water right even though the

undersigned may hold a trust deed on the appurtenant property.

I hereby certify that I have notified all other owners of the property described inthe :

Certificate of this request for assignment, et Aol

MAY 1 §
Witness my hand this 2 ¢ day of (7 .. geet 7 19 96 1997

WAYER RESCURCES DEPY.

\ﬁ_‘-“'—‘_’ SALEM DRESON
Certificate Holder ﬁ&d—v—u«‘

Glona Lewis

Certificate Holder M-A—AA- \,KAM;J M«j

Nomad Alfala, Inc.
By Gloria Lewis, President

-----------------------------------------------------------------

The completed assignment must be submitted to the Water Resources Department,
together with a recording fee of $10. Additional pages will cost $5 per page.

WATER RESOURCES DEPARTMENT
158 12TH STREET NE
SALEM, OREGON 97310-0210

RLQQ_,LD’U?.{P 5-19.67
B0,
QLC{/»’ZH"E 2300
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WATER
July 1, 1997 RESOURCES
DEPARTMENT

JERALD REA

NOMAD ALFALFA INC
7720 SW WESTGATE WAY
PORTLAND OR 97225:

REFERENCE: Files 20936 (Certificate 28484) & 33006 (Certificate
32699)

Enclosed is our $25 refund in unnecessary assignment fees for the
above certificated water rights.

Sincerely,

Dallas S. Miller
Water Right Specialist

DSM:jh

enclosure

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130



INTEROFFICE MEMO

TO: FISCAL SECTION DATE: (, /L! (a7
FROM: A A e

Authorized Examiner -

L=
SUBJECT: Request for transfer of fees or(;efund check

Receipt from file
for:

ination fee
Permit rding Fee

oo L
Please refund $ |© — to \_)era.lﬁl Reﬂ_.z
file R0O693 = , receipt _|ABBO . These funds are
refunded due to:
Application rejected
Application withdrawn
Excess fees collected for application/PON
Payment of PON
Protest Filing Fees -
_2<_ Other: Assionmint linnekessa ry-

U OL(ZJ (Zé U

1]

_J;ra,lcg /Rf’—&
Nomaﬁ\ A{Q(g Sl
TR i b\)eeﬁaﬁz*& CJ%

ﬂ%r-l—(c:t,noQJ @G a5



STATE OF OREGON
WATER RESOURCES DEPARTMENT

158 12TH ST. N.E. INVOICE #
RSl 1238 0 SALEM, OR §7310-0210
378-8455 / 378-8130 (FAX)
RECEIVED FROM: & "\ 00 0 Foo APPLICATION|Z O F 3
BY: i PERMTT | / (3 9.3
| TRANSFER
CASH: CHECK: # OTHER: (IDENTIFY) oSl cals o Y oy
] '*FE--'J/"D [ TotALRECD [$ — |
[04177  WRD MISC CASH ACCT |
ADJUDICATIONS $
PUBLICATIONS / MAPS s
OTHER: (IDENTIFY) s
. _OTHER: (IDENTIFY) §
[REDUCTION OF EXPENSE | SRETAGET .
PGA AND OBJECT CLASS VOUGHER &
[0427  WRD OPERATING ACCT | POA66 /1
MISCELLANEOUS - -
0407 COPY & TAPE FEES
0410 AESEARCH FEES 1 vt c |
0408 MISC REVENUE: (IDENTIFY) A '0 2 :
TC165 DEPOSIT LIAB. (IDENTIFY) L z ( 5 ﬂﬁf
WATER RIGHTS: B\ i, 12 0 FEE |
0201 SURFACE WATER s\ P— it Supm HeP
0203 GROUND WATER s\ -?‘ 25 _ ]
0205 TRANSFER E U° } e’ Wl
WELL CONSTRUCTION EE (¢ t’ L v
0218 WELL DRILL CONSTRUGTOR s |\ Se0 G t
LANDOWNER'S PERMIT ' to 6 g 1
OTHER (IDENTIFY) !
|0437  WELL CONST. START FEE ( [a 5
0211 WELL CONST START FEE s p A
0210 MOMNITORING WELLS 1 ) I
_ 5 omHER (IDENTIFY)
[0539  LOTTERY PROCEEDS |
1302 LOTTERY PROCEEDS [:]
|0467  HYDRO ACTIVITY LIC NUMBER
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STATE OF OREGON = '._ AR .; 19
COUNTY OF [ MATILIA ol ML=

CERTIFICATE OF WATER RIGHT

This Is to Certify, thet g, . surLIGEAN & SONS

of Forest Grove , State of Qregon , has made proof
to the satisfaction of the STATE ENGINEER of Oregon, of a right to the use of the waters of
Umatilla River and McKsy Reservoir constructed under Application No. R=7526,
Permit lio. R—sml,

a tributary of Columbia River for the purpose of
irrigation of 191.6 acres
under Permit No. 16393 of the State Engineer, and thap said right to the use of said waters

has been perfected in accordance with the laws of Oregon; that the priority of the right hereby
confirmed dates from July 3, 1945

that the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually beneficially ‘used for said purposes, and shall not exceed

L.79 cubic feet per second

or its equivalent in case of rotation, measured at the point of diversion from the stream.
The point of diversion is located in the SE} HEL, NE} Md}, Section 12, T, 2 N., R. 30 E.,
WMoy WL SW}, Sk SW}, Section 7; HE} Wi}, Section 185 Te 2 Ney Re 31 B., WM.

The amount of water used for irrigation, together with the amount secured under any other
right existing for the same lands, shall be limited to one-fourtieth of one cubic foot per second
per acre, or its equivalent for each acre irrigated and shall be further limited
to a diversion of not to exceed L} acre feet per acre for each acre irrigated
during the irrigation season of each year, and shall be subject to contract Ho.
14-06-100-1336 with the Bureau of Heclamation, a copy of which is on file in the
office of the State Engineer,

and shall
conform to such reasonable rotation system as may be ordered by the proper state officer.
A description of the place of use under the right hereby confirmed, and to which such right is
appurtenant, is as follows:

1.4 acres SE} Eii 7.4 acres s&? mi
6.8 acres SW: SEL 32.8 acres 1} Sif
Section 1 17.6 acres SiW: SW
13.l acres IE Hﬁt 15.3 acres SE% SH%
12.8 acres Hd; MNE 0.1 acre SW; SE:
26.6 acres ss—% nx% Section 7
12,6 acres HE: M4 10.0 acres Wi} Npk
8.8 acres I }HE 8.l acres HE; EH%
15.6 acres NE) SE Section 18
Section 12 T. 2“., R'JIEQ’“‘H.

T. 2 Ht’ R-. 30 E.’ H.H.

The right to the use of the water for the purposes aforesaid is restricted to the lands or place of
use herein described.

THIS IS A DRAFT OF WATER RIGHT CERTIFICATE

See other side for instructions and final proof to be executed by permittee.




STATE OF OREGON

STATE ENGINEER
WATER RESOURCES DEPARTMENT
SALEM

2531 FINANCE DUILDING
170 12TH ETAEET B, E.

s 2003658 Wil
March 10, 1961

E. F. Burlingham and Sons
Forest Grove
Oregon

Gentlemen:

On the reverse side of this paper is a copy of a draft of water right
certificate to confirm the right under Permit No. 16393 .. You are
requested to examine this draft and if you find it correctly describes the
appropriation of water made, execute the following final proof. A fee of
$1.00 is required for recording your certificate of water right in the office
of the County Clerk. The fee of $1.00, together with this signed draft,
must be returned to the State Engineer.

Very truly yours,

LEWIS A. STANLEY
State Engineer

FINAL PROOF
I have read the draft of water right certificate shown on the reverse
side of this paper and as final proof of appropriation of water I hereby

certify that the water has been used as described in said draft. 7

e

_______________ cr e 572 A s, ""}:'"
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| s & Al '1{“- ff-z__
-r'""f_“__f:_f_________ Permit No. .. 16393 ..ccoocooenn. il .
ApplicationNo...20936... ... ° County .- vieves
¢ Proof of Appropriation of Water
N 1. Name E, 7. Burlingham & Sons. . ... . ‘2. Address ..Foreatl (rove, Qragon. ...
W
N r’_"-g_mﬂ Source of supply ... Unatilla River and McKay Bes ﬁrYDJ\I:..uf{J
1 \ﬂ- "__i J
N T Tributaryiof s - oo 0 -8 i_(_:@lmmb %2 fi
™ ; ; .r.j ?5; f"
EE: \ =2 4. Amount of water .. '5% Ce . 5. Priority date . JRIY. 3, 3945
vt Z X s
3 ‘T'L,E R A, e Irrlsﬂtw*fd ! pielt ta £ N M G
Y : j TR R IO | T P o~ e b L Ca et . A
{:-J\-; Ly -,,f'"tr,_tm .— W s L o £ MU v
2 LTS S uNE W NETe YT SEeid. TN RivE
\\\“{U r}' JJW‘ﬁ’ S ‘iw ﬁ.5.;.“‘\....:,.m....3?.___....—.];-.-.___..:_J. B R R
e g ("E’P—l‘gbu - %&eiﬂea——-ahee-tsj'ﬂc 18 | — =
\l\. “3 7. L_ocation of point of diversion; ........ e Repa SITw Pl cRange i E o s W. M.
X it covering land to be
2 H B{j E , Sc"-hrflf 5“‘ ."{ {.+ ermil O\E'l'll'lg an o
SU-’"‘ e ‘-P No. Acrcs
mit Actually Irrigated
ST
12 NE NE 1304 frehs o
[ 7 ﬂ,af- Fri—
[ Mw NE s 7 13, 4~
¢ o8 &7
SEHE Z.j’-fn- f\.ffé(’
T q:l;
3 [0t
NE MW 2% - ',T, -
b7 28 s
AL N Pr F """-'37,
Vs 3
NE S& (5. b | 2.7~
" 1 g" {f—i
21N 3iE 7 5w M 2.4 ) 722K
1:'?! B
M S W kST 2 /'AGth of one cubic
shalt be furthar
Sty Yl G for pach acrs irrigated

.
-

t ta such reasonable

S5c Sy -

Ll Zgtrc

(8 puwNE /0.0
7 i/:jf’réi/ﬁg(-‘“

B - ﬁﬁj rf/ez//fd'.?g
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sl-Asl - Sea, )&

. a3 P Permit No. .. 16393 .......c.... s 211

il

Application No...20936. ... ° County . —FAE=EReTo—..

1.
N
L+ 1)
)
\i :—"{,‘-m?'
g A=Y
B

:3. Source of supply ... Umatilla River. and MeKay. Hﬁaﬂmair__f'i

Proof of Appropriation of Water

Name E. 7, Purlinghem & Sons..._____._ 2 Address .. Foresal Grove, OrSgon ...

Tributaryiobaio i ataanana & L-.-?»w "9 I ‘o\

q
oR s "~
%3] 53 4. Amount of water ... 3515 C. f Se .. 5 Prioritydate July. 3, 1343
1 . y iy e 6%
: ﬁ,: 8. el Irnﬂﬂtiﬂn"aﬂs.&ﬂ'
N ) w111 y Ao ;o (b i E T = >
Sy T Se unE METeR Ny SEcid T LN K uE
W Y e uw-ﬂ«;w, ,;u #mw A e
N =5 e = e
NS
*\ “b 7. Location of point of diversion; ......couiciimmn. semeiiTior o it ., Range ...y W, M.
*é \ \ sl 3 (Legal Subdivision)
W : :
hf;i \‘f 8. The description of land given below corresponds to that found in your permit covering land to be
N N irrigated, or, if for other purposes, the place of use.
Township Range Bectlon Forty-acre Tract Described i Permit thﬁmtm
b NE V"’“ / :’. -
2 N 30 B 12 WM dee of NEE 5B 71&
! g 2N 30 & 12 # N%; of NEr 277 7248 e o
{ 2} 30 B 12 3 NEL of NEX 238 e
f 23 30 E 12 & SEX of NEZ | a5 X W=
A 2 N 30 E 12 © NE: of SEZ i Oy (S, b
2N 30 b ] ~ % BE} of EwWh ! 13. e 4 T
2- 30w 1 & SWi of SE} Yvb— G 3
2N 31 E (/i ' saf?.t of NW: 1b— 749 "
2 N 31 E Tt 38 Wi of SWA 3b kO
2N A1 E 7 Wr of SV} ! 545 17
2N 31 E 7 SEX of SW: | 19.9. /57
2 N 31 E 7 i SF+ of SE% s g, <
U2 N Sl 18 3. NE} of NWg 8 R e
ZN 1E 18 'S NW: of NEF 185 ﬁf 0 -
206.9 19/ B
If |for irrigation, this appropriation shall be|limited to 1/40th of one cubic
foot ter second or its [equivalent for each mcre irrigated and shall be further
1inited to a diversion |of not to exceed 4> acre fdet per mecrs for Bach acrs irrigated
during the irrjgation dsason of each ysar, and shpll be subject tg such reasonable
rotation systep as may|be ordered by the proper ghate officer.
I |
e .:f,’,/.-:-f_aéf 2~ /%xb\d d».o';ff-.’{'// Af’y /d?fﬂ&z ﬁ wrlld
7 —T;ffcfc'v‘d?’u /r’ ."" Loy L2/, 'erﬂ/qgﬂ—f
7_5_{;,{ rT/f"ﬂd/ ‘-5:."6_‘. ,5?/.:;.._1_3 6‘—&? n{_@dz ydo) 7,(_‘,‘-"

{Atiach separate sheel i necessary)

B S = p———



DESCRIPTION OF WORKS
9. (a) If a dam has been constructed, give description: Height, .............. {t.; length on 10D, oo ft;
length on bottom, ... ... ft.; material used and character of construction, ...

(b) Give description of headgate: Width, ............ ft.;depth, ... ft.: material used and character

of Constc o e e et e e

(c) Size of canal: Width on top (at waterline), ............... ft.; width on bottom, ............. {t.; depth of

T St et ft.: grade, .......... ft. fall per 1,000 ft. Actual capacity, ..o sec.-ft.

Give general description: ...

(VIR D1 LH 0 2] A LI 11 ) S —————————— R

Sy e e TP T

Length of pipe, ... ft.: size at intake, ........... in.; size at ... ft. from intake, ........ in.; size

/ at place of use, ...c..ccoovnnuvs in. Difference in elevation between intake and place of use, ............. ft.

Is grade uniform? ..comccrneercrroeenene... Actual capacity of pipe line, .o sec.-ft.
Give general deseription: ... oot e e st Sisrsseestesepraneaaeesas
(Material: Steel, wrought, cnst fron, wood Riave, ele)

e a by B e L S S S R 8 0SS VPR SR O S S S B e S i 4 A S s e e L b RS

Horsepower rating, .....oocisiecinn H. P. Actualicapacity of pump, ...t sec.-ft.
10. During what months is wat.;.-r bEnefitiallitnsed?ds. _ JRLRN . ... e
11. State character of soil .................. e R e S e TR TR v b R
LG haTs B i gl oy - RS R S e
19. Does the accompanying map, filed with your application, show correctly the point of diversion, area
of landiirrigated, or Place ol UBB Y o i bt st an s s Sed s e

1S It not wherain 18 soeh-map in error? .= O e e

14. Domestic use: Give number of families actually using water at this time ...l
15. If for power, mining, municipal, manufacturing, storage or any other purpose than irrigation, give

extent and Methot Of SUCHIUER e sest s s e st ses s e atms a1 44w o0 e




I

Item 7

The points of diversion are locatad at any point along elther bank of the Umatilla
Rivar in Sec. 12. 7. 2 N. R. 30 E. W.M.;(@nd in Sec. 7. T. 2 N. R. 31 E. W.M); and

(Sec. 18. T 2 N. r 31 E. W.N.} being withing the N.W.} of the N.W.}, NW } of ¥ E 4,

ST ofNE3 of Seg. 12, T2 N. BR. 30 E; SWAof NWA. NWiof SW3, nnd
smiorsniorse.7, T2N.RIAE. WM.; NEIof NW2and NWEof NEZ
of Sec. 18 T. 2 §. R. 31 E. W.M. in the county of Umatilla.

The main diteches to be respeciively 5600 feet, 3200 feet, and 4000 feet in length
terminating respectivaly in the N E 2 of the N ¥  of Sec. 12; SE3 of N E 2 of
Sec, 12, T2 N. R. 30 B.; and SW2of SW 3 of Sec. 77 2 N. R 31 E. W.M., the
proposed locations baing shown throushout on the accompanying map.




g\ AFFIDAVIT OF APPROPRIATOR
(] STATE OF OREGON,
£ sS,
R O s e s
iy T; L0, Sl e eeeneenenery DEING first duly sworn,

depose and saythat -Im‘:-:av-:-:- .read the above and foregoing proof of appropriation of water; that I know
the contents thereof, and that the facts therein stated are true,

IN WITNESS WHEREOF, I have hereunto set my hand this ... day
(] g el i Bl a e T men S A Qe
Subseribed and sworn to before me this ... day of . 194

[Notarial Seal] My commission eXPITes ........iciiiriersserissrrrmsrss ferressstareses

AFFIDAVIT OF WITNESSES

STATE OF OREGON,

Countyof o s

Wes e T s BRI o R T

ol . o et T A IR SRR e . being first duly sworn, depose and say that
we are well acquainted with the facts and conditions set forth in the foregoing statement relative to

proof of appropriation of water under Permit No. ..............; that we and each of us have been over and
‘ upon each tract described in said proof, and from such personal inspection have knowledge that all

necessary ditches, dams and other diversion and distributing works have been constructed, and water
| used as stated therein; that we have carefully read such proof of appropriation, and that each and every
‘ statement contained therein is true to the best of our knowledge and belief.

.....................................................................................................

Subscribed and sworn to before me this ......cccoeccee. QA OF oo aresssssesarssesssssssssssssasases , 194 .

Notary Public for Oregon

[Notarial Seal] My, commission expires ... o e T e
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REPORT OF PERSON MAKING INSPECTION

(For use by Representative of State Engineer)

Yoo o e ARG e TR o U d6 heteby certify that!Ehaveimade
an inspection of the works described herein and in Permit No. ... ...c.ccccccciiry O the i Y
of . . , 194 and found the foregoing statements and descriptions of works to

be accurate. In my opinion the appropriation has been completed to the extent of ... .o
(Quantity of water In
second-feet or acre-feet)

and I recommend the issuance of water right certificate for this amount.

NOTICE TO INSPECTORS

I conditions do not justify the above re-
port by you, please return the proof without LIRSl p e e
your signature, with a full report by letter. (Tithe)

P! Gowles Fu o cond oiri o+
Nebor . pWhstimshouse 30,0 FEN&SE FOTOD AT

(e i pr | Goree s Fad Bl (12}/'/ or, & 7 pulleys L2 Ceeciers,
Ao or &€ & Qo HFP FrNGSE S 7 o L) THIAA

[ 3,0 S Srcazzs ..?4:17" P 2. v ol o
Aloor. &. & JO ML Prhase, SSCOCNT
//“:)(/!'}E .' f:],_;-g_y - ¥ & ”J.rzﬁd'./.

ﬁ ‘361-:)‘:]"’ k,éto. T /Cr?.t{.

- Yoo X &S AL,

londds ! A6 LSO Yx Tk

Lokt See poran Tald Stk 195772 For Lkt Fo varivs Voo /ds,

C'-;'rzy." " /‘tﬁ:’-y - Saslaure - G raca

N

T {/ - &
.((I?/.‘?_ b ,(?{.zc'fé s /tJd-'
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T.2N.R. 30&3I1E. W M.

FINAL PROOF SURVEY

UNDER

Application No. 20 836 Permit No. /6393
IN NAME OF

E. E. Burlingham £Sons

Surveyed May JO. 1958 by C. O.Bartels
July 16, 1960, by R H Jackson

NZ-2P- 184 _r7
19857 T
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20936

March 1L, 1961

E. F. Burlingham & Sons
Forest Grove

Oregon

Gentlemen:

This will acknowledge recelpt of the draft of the proposed
certificate in connection with Permdt Wo. 16393 and your check
for $1.00 in payment of the certificate recording fee.

This fee was paid in October 1959, therefore we are
returning herewith your check No. 25908 in the amount of $1.00.

Very truly yours,

LEWIS A. STANLEY
State Enpgineer

By

Trevor Jones
Agsistant

Tdior



20936

September 6, 1960

E. F. Burlingham & Sons
Forest Grove, Oregon

Attention: Mr. Cyrus

Dear Gentlemen:

This will acknowledge receipt of your letter in reference
to permit No. 16393. When the field crews return from the
summer work I will have a new map prepared showing the ad-
ditional field and will prepare a new draft of the proposed
certificate.

Very truly yours,
LEWTS A, STANLEY
State Engineer

By
Trevor Jones, Assistant

TJ : km



Carload Shippers: Red and Alriks Clovers; Veiches; Awririan Winter Field Peas; Feseues; Dent Grass; Oregon Ryegranm

Sprci;l'.:c‘s: Nomad Altalfa: Meadow Foxtail

E. F. BURLINGHAM & SONS

recorp EJI3  seeps

Phene EL 7-2141 P. O, Box 117

Forest Grove, Oregon

or

NGRS

E. F. Burlingham and Sont warranis to the estest of the purchase price that seeds sold are a3 described on the comtuiner within recognized tolerancss
Seller pives o other or further warrant, expresed or implisd. Quotations are mubject to market changes. All ardens subject to confirmation.



20936

“August 25, 1960

E., F, Burlingham & Sons
P.0, Box 217
Forest Grove, Cregon

Attention: Mr. Cyrus
Gentlemens:

I bave again gone over with our field engineer the map
and report in connection with permit No. 16393. I have also
discussed this with Mr, Marvin Pemnett who was water master
in Umatilla County for quite a number of years, and is well
acquainted with the property in question.

We will accept your statement régarding land in the
SW SE of Section 1, This field is ocutlined in yellow on
the enclosed print and is labeled "1", The area marked
3" T underatand was once irrigated but the river changed
channel and cut back to the road and bank so there is no
irrigation north of the river in this area. The area
labeled "2" is reported as being mostly gravel bar and brush
covered, and not crop land, When our field crews end the
summer season I will have a new may rrepared including
area "1" and will prepare a new draft of the certificate
to agree with the new map, If you have any comments
regarding this would you please so advise us by fall.

Very truly yours,
LEWIS A. STANLEY
State Engineer
By
Trevor Jones, Assistant

TJ: Jm
Eneo,



Ceriged Shippers: Red end Alrike Clovers: Veicher; Auririan Winter Field Feer: Feseuss; Dent Crass; Ovegon Ryegram

E. F. BURLINGHAM & SONS

recorp I3  seeps

Phene EL 7-2181 P. O. Bex 217

Forest Grove, Oregon

E. F. Buslingham and 5Soos warrants to the extent of the purchase price that seeds sold are a3 deseribed on the contal within '
Seller gives oo other or Further warmaat, expressed or implied. Quotations are subject to market changes. All n;.th-.u“:d:;r:ct to tr:f_:::{::intn,rmm



Aogust 5, 1960

E, F, Burlingham and Sons
P, O, Box 217
Forest Grove, Oregon

ATTENTION: Wm, F. Cyrus
Dear Mr. Cyrus:

When you returned the signed draft of the proposed
certificate in comnection with permit 16393 you thought that
land in the SW# SE+ and SE4 SWi, Section 1, Towmship 2 North,
Range 30 East should have been inecluded in the draft. As
promised, we made a second inspection on July 16, 1960, and
our field engineer reports that on the basis of his inspection
and conversation with Mr. Bob Schroeder, reportedly ranch
manager, the land in question should not be included in the
cortificate confirming permit 16393.

I am again returning the draft of the certificate
and request that you again date and sign the form under your
signature of October 28, 1959. The certificate recording fee
was previously submitted.

Very truly yours,

LEATS A. STANLEY
State Engineer

By
Trevor Jones, Assistant

TJ:tnf

20936



November 10, 1959

¥omad Alfalfa, Inc.
P. 0. Sox 217
Forest (Orove, Oregon

This will acknowledge receipt of your letter
dated November 6, 1959, regarding omitted acreage
on a survey made in connection with your permit
No. 16393, HNext time we have a fleld engineer in
the area, which will probably be next summer, he
will make an inspection of the area deseribed in
Section 1.

Very truly yours,

LEWIS A. STANLEY
State Engineer

Ther
Yy

Trevor Jones, Assistant

TJ:rb

20936



erload Shippers: Red and Alike Clovers; Velcher; Auririsn Winier Field Pear; Fescuer; Bemd Grazs; Oregon Ryegranm

Specialties: Nomad Allalfa; Meadow Foxtail

E. F. BURLINGHAM & SONS

recorp EJIP  seeos

Phose EL 7-2141 P. O. Box 217

Forest Grove, Oregon

ovember 6 1959

LsLant { L’ NEin I
11 esource epartment
2 Lnance ildin
1% 12 L1 L .
3 L ¥ r 3u
)aill r. Joneis
av ur L E yvember S5 regardi ermit No., 16593,
he ori nal application for water permit listed 13 acres in e Sk
of the 5Ws of Sec., 1, T.2N.R30E; and 14.6 acres in the SWW of the SBEW of
Sec. l. T.2N.R30E,
1 o i C 10V na been irrigsated 10C 1945 . X C i | } ll"I
¢ acres in th i 0 : 11l of the above acreage has been, and is irripated
evel car. lhe exact acreage is difficult to determine because of recurrin
| ! | tilla river channel. However, the: should be included
in certificate approx el t yllowing:
12 I in th of o0l ach il s o0 |
6 acres i the of of See, 1. T.2N. R 30 E.
163 11 t i s # . » - q 1
P N C L ' L1 | i 1L )1 Lil el L1 1 el 1LI'rl ;1,_'[
during t last five y¢
1 bove acreare should be added to tlic creage listed in the cert-
ificat rowarded with vour letter of October 27 which we returned
under date of “Yctober 28,
incerely,
ie Fo Burlingham & Sons,
/,‘ o }-‘}’1
P { - P
AT )
By _—( =l = -_‘_,__J-:f:'_:( i —_—
- im. I'. Cyrus /

E. F. Burlingham and 5oms warraots to the extent of the purchase price that seeds sold are as deseribed on the cootain
Seller gives po other or further warrant, expressed or implied. Quotations are subject to market changes, All orders Tub;\l:llhi; :Eﬁ?midm'
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November 5, 1959

Homad Alfaifa, Inc.
P, 0, Fox A7
Forest Grove, Oregon

Gentlemens

This will acknowledge receiot of the signed draft of the
caertificate in connection with Permit No. 16393 and the certificate
racording fee of §1, for which our Receipt No. 23292 is enclosed,

It is not our intention to deprive you of any land which
could properly be included in the proof to complete this right.
Hon-use of water for five years constitutes abandonment of that
porvion of the right and you could have irripgated more land since
19145 and not be able to ineclude all of it in the final preof,

Since you did sign and return the draft of the certificate, I
assumeé you are satisfied with the acresge shown, however, if you
believe there is an area which has been irripgated within the limits
of the permit and has been irrigated during the past five years
which you believe should be included, you should so notify us.

If we do not receive such notification within 30 days from
the date of this lstter, we will assume that you are satisfied with
the figures shown on the draft and will issue the certificate accord-

'!.Hleo
Very truly yours,

LEWIS A. STANLEY
State Engineer

By
Trevor Jones, Assistant

TJ tbks

Ene:l



loed Shirpers: Fed ond Alske Clovers; Vieicher; Austrion Winder Field Poss; Fescues; Dend Gran; Oregon Ryegran

Specialbies: Nomad Alfalfa; Mead

E. F. BURLINGHAM & SONS

recorp €I  seeps

Phone EL 7-2141 P. O, Box 217

ow Foxtail

Forest Grove, Oregon

October 28, 1959

Mr. Trevor Jones
Assistant State Engineer
251 Finance Building

170 12th S5t. S. E. - i 054
Salem, Oregon = P
Dear Mr. Jones:

] am returning the certificate pertaining to the use of water by Nomad

Alfalfa, Inc., under Permit No. 16393. A check for $§1.00 is attached.

I have signed the affidavit with some uncertainity. The total acreage

now being irrigated, as shown on your "Final Survey" map is, 1 think, corre
lowever, the total acreage that has been irrigated at one time or another s
1945 amounts to about 190 acres. That difference in acreage is possibly in

the following tracts:

e 4 ) "

WS L
3J0E

SE1/4 of SW1/4, Sec. 1,
5Wl/4 of SEl/4, Sec. 1,

I appreciate -your letter of October 27 calling our attention to not ha

returned the certificate.

Kindest regards.
-
Sincerely,
E. F. Burlingham & Sons

,//
7 = 7 ”
R % r'/‘;.{// Z 6:/_{_/'{2;_('-';-’\ £
-

& Wm, F. Cyrus 7

ncl.
{FC:ps

E. F. Bulingkam and Sons warmmants to the ertent of the purchase price that seeds sold are =3 described on the container within  recognized
Seller gives po other or further warrant, expressed or implied. Quotations are subject to market changes. All orders subject to confirmation,

CL.
ince

ving

tolerances



Cetober 27, 1959

On September 24, 1959, we mailed you a copy of a draft of
the certificate in connection with the incomplete water right
represented by your Permit No. 16393 granting a right to the
use of 4.53 cublc feet of water per :_'.ec:-r.:l from T.,. 1t41la River
and lMcKay Heservoir for irrigation of 18l.2 acres, together
with the instructions that the affidavit at the bottaom of the
£9 be -_L‘[l'_:k.. and ths cCopy
by the certificate recording fee in the zmount of §l.

date this form har not been recelved nor has any cor-
arding 1t. This is to notify you that unless
signed final proof form and the certificats re-
within thirty days from the date of this letter
regumired to take steps toward the cancellation of

TTRITS A "T‘“""’"?

LONLD He

State Engineer

¥
I
!
I

&3
ii
o

be returned to this office accompanied

20936



20936

July 9, 1959

Nomad Alfalfa, Inc,
Pe O, Box 217
Forest Orove, Oregon

Centlenmens:

This will acknowledge receipt of an assignment of Permit No.
16393 from E. F, Burlingham and Sons to Nomad Alfalfa, Inc. and
the assignrent recording fee of $l1, for which our Receipt No.
22373 is enclosed.

This will also acknowledge receipt of a copy of the contract
for McKay Reservoir storage in connection with the same permit.
Since the copying fee of $0.60, referred to in my laetter dated
June 30, 1959, was not submitted, I assume that this copy of the
contract is for our files.

Very truly yours,

LEWIS A. STANLEY
State Engineer

Trevor Jones, Assistant
TJ:bks

Enct2



wad Shippers: Red end Alrke Clocers: Viedches: Austricn Wister Field Peas; Fescues; Bent Grzis; Oregon Ryegram

E. F. BURLINGHAM & SONS
recorp €I seeps

Phoas EL 7-2182 P. O. Bex 217

Forest Grove, Oregon

i s 2 - 7
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E. F. Burlingham and Sond wamants to the extent of the purchase price that seeds sold sre as described on the container within recognized tolerzmce
Seller gives no other or further warrant, erpressed or implied. Quotations sre subject to market changes. All orders subject to confirmation,



June 30, 1959

E. F. Burlingham & Sons
Forest Grove

Oragon

Gentlemen:

This will acknowledge receipt of your letter regarding a con-
tract for use of stored waters from McKay Heservoir described
in Permit No. 16393. ORS 537.300 requires documentary evidence
that an agreement has been entered into with the owners of the
reservoir for permanent and sufficient interest in the reservoir
to impound enough water for the purposes set forth in the
permit. I believe the contracts the Bureau of Reclamation use
are mimeographed with certain specific data added. The Bureau
would probably furnish you with a dupliczte copy from their
files. If you prefer, and will subtmit the copy you have, we
will copy it for a copying fee of 50 cents and will retumn
your copy to you.

So we may change our records pertaining to this permit from

E. F. Burlingham and Sons to Nomad Alfalfa, Inec., will you
pPlease execute and submit the enclosed assigmment togathor with
the statutory recording fee of $1.

Very truly yours,

LEWIS A. STANLEY
State Engineer

By
Trevor Jones, Assistant

TJ:rb
Enc

20936



Cerloed Shippers: Red and Alsike Clocers; Vetches; Aurtrisn Winter Field Pess; Fescuse; Bemt Graan; Oregon Hyegros

Specialties: Nomad Altalfa: Meadow Foxtail
E. F. BURLINGHAM & SONS

RECORD EIB SEEDS

Phoae EL 7-2181 P. O. Box 217

Forest Grove, Oregon

. & -
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F. F. Burlingham and Sons warrants to the extent of the purchase price that seeds sold are as described om the container within recognized tolersnoes.
Seller gives no other or further wamant, expressed or implied. Quotations are subject to market changes. All orders subjoct to confirmation.
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June 26, 1959

E. F. Burlingham and Sons
Forest Grove
Oregon

Gent lemen:

Permit No. 16393 in the name of E. F. Burlingham and sons
describes the appropriation of waters of the Umstilla
River and McKay Reservoir for irrigation. The customary
final proof survey has been mzde and, in preparing the final
proof papers, 1 have not bsen able to locate any refer-
ence to a contract with the Bureau of Reclamation for
purchase of stored water in McKay Heservoir. If stored
water is used in addition to the direct flow of the river,
documentary evidence of the right to use such water must
be submitted before we may issue the certificate. If

the appropriation is made only from the direct flow of

the river and no agreement for the purchase of stored
water exists, we would appreciate being so advised.

Very truly yours,

LEWIS A. STANLEY
State Englineer

By
Trevor Jones, Assistant

TJ:rb
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October 15, 1948

Mr. B. F. Burlinghamw & Sons
Forest Grove, Oregon

Gentlanens

Tais will ecimowladge receipt of your letter of October 6,
with which you enclosed Form C, belng notlice of the complets appli-
cation of waler under your Permit No. 16393.

Pursuant te your report and in line with ths ,eneral
practice of this oifice, & survey will be made &t & later date
for the purpose of checking the acrasge sctually irrigated. After
this survey, proof may be mede by you and certifiocate ilssued cover-
ing the lands wihlch the survey shows to have Deen irrigated, and
uny lands described in your permit that have not been irrigated
will pe automatically eliminated from your water rignt.

In the asantime, the permit which you wold will be valid
evidence of your water right.

Vary truly yours,

CHAS. E. STRICKLIN
: Jtato Engineer

By
Ed K. Humphrey, Assistant

EXi1dh



Carload Shippers: Rod and Alsite Clovers: Hairy, Purnle snd Spring Vetches: Avsirian Winter Finld Peas; Oregon Rye Gran

E. F. BURLINGHAM & SONS

SEEDSMEN RECORD FEEDS

Phoae 222 Robinson's Code

Forest Grove, Oregon
October 6,1948

gt

e Englneer [~ .

et

Chas. E. Stricklin, S
State of Oregon

Office of the State Engineer
Salam, Oregon

Dear Mr. Stricklin:

e are enclosing form C pertaining to the complation

of the application of water under application No. 20936 and
permit No. 16395. Durlng the season just ended, we have applied
water to the entlre acreage coversd by the appllcation and

permit.,
Sincerely yours,

E. F. BURLINGHAM & SONS

Wm, F,

e -
weELIvD
8NC.

We glve no warranty, expressed or Implled, ns to the productiveness of any seods ar bulbe we aell and we will not be In any woy responsible

for the erop. Our liabllity In nll Instances |s limited to the purchuse price of the weed. Quotntlonn nre subject to market changoes. All
arders subject to conflrmation.



‘Ehiq acknovledges receipt of Form B, being mtme 108 e

on of construction under Pormit N, 16393 ‘
of E. F. Burlinghan & Sons. .

_ Ehis _r_epurt ‘has boen Tiled with other mttm g
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Vosd Shippers: Red aad Aliike Clovers; Huiry, Purple and Spring Vaiches; Ausirisn Winter Fiald Peas; Oregon Rys Gress

E. F. BURLINGHAM & SONS

SEEDSMEN RECORD FEEDS ™ e

Robinsen's Code I“_ |

Forest Grove, OregonM é.' /?_,;j"//? .

o
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We glve no warran sed o J Ni ! a= to the produc of any seed- n-." bulbs sell a | e nl 1 not ba In any way 3ihle
f S rop, Our 1 bills n all insts I= Himited l the I hu price of sem. Q t tions are subject to market cha ;.m All
rder bj et o co f1rr.n tI
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September 1, 1945

Mr, B. F. Bln'lmghm & Sons
Forest Grove, Oregon

Gentlomen!

Herewith you will find Application Ho, 20936, Permit
Ho, 16393, together with blueprint.



L) ' =8 & : T‘-_l::
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9y 1945

the application has

F | £ ~ay #
Line for aj

beon {iled, No. 20930,

yproval and issuance of a

i oy b - . -
Very truly yours,

o
Llliladg oig

[=RF R F= HAls




Carlosd Shippers: Red and Aliibe Clovers; Huiry, Purple and Sprisg Vetches; Austrisn Wiater Field Peas; Oregon Rye Gran

E. F. BURLINGHAM & SONS IFI}E@EWED

SEEDSMEN RECORD FEEDS JUL 31945

Phone 122 Robinsen’s Code
STATE ENG!N
Forest Grove, Oregon SALEM, O REGON

July &, 19495

I am returaing an api AluubLJ” for a water

T have put this on tracing pever and made the corrections in
the application referred to in your letter of June 13.

We are also inclosing a check for the Iees 1n the
Bl unt of nwﬁuu*:wo

3 - N - . y
SlIgerely yours,

.- SUALTLRGHAM & SO S

/// 4 @/@

" Wy Ius

arC:iBLS

E. F. Burlingham & Sons gives no warranty, expreased or implied, n= r.?l 'u;a"‘r
m

roductiveness of any seeds or bulbs it sells and will not be In
any way responsible for the crop. Our llability in all instances, is

to the purchaze price of the =



e ol : June 13, 1945
Mr, E, F, Burlingham & Sons
Forest Grove, Oregon
Attention: Mr, W. F. Cyrus:
Dear Mr. Cyrus: 3

This will acknowledge receipt of your letter of April 30 transmitting
your application for a2 permit to sppropriste water from the Umatilla (dver for
the irrigation of 206.9 acres.

The application has been checked over and some discrepancies are noted.

Since, as indicated by your letter, you intend to use water under your
proposed appropriation from the Umatillas Rivor end McKay reservoir, both
sources should be named under Ifem 1,

The map accompanying your application does not show any lend to be ir-
rigated in the NE} ME; Section 18, Towmship 2 Horth, Range 31 East, W. M. as
listad under Item 8.

If construction in connecilon with the proposed appropristion has been
commenced, it should be so indicated under Iteam 12,

Tae application should be signed.

The map accompenying the application should be in the form of a tracing
made on tracing cloth or tracing paper such as the enclosed four-section plat
and should show the location of the stream from which diversion is to be made,
the location of main ditches and the number of ecres to be irrigeted in each
40 ecre tract as explained on pages 6 end 7 of the enclosed copy of the Rules
and Regulations of the State Engineer. It is not necessary that this mep be
prepared by an engineer, but it is required that the map be in the fora of a
tracing so that blue prinis may be made from it.



A -2- June 13, 1945

Relative to the statement in your letter concerning complete application of
weter, the State Engineer is permitted by law to extend the time for completion
under & perait upon & showing of due diligence by the permittee but he can not
under any circusstances extend the time {or beglaning of conmstruction and if
construction is not commonced within one year from the date of issuance, the
perait is by law subject to cencellation.

The check mentioued in your letter was evidently inadvertently omitted because
no check was attached.

For your convenience in completing your application and prepering & map as
suggested, I em enclosing the application and your msp herewith.

Upon receipt of your application in completed form and accompanied by the
statutory fees in the amount of §25.45, it will be filed end plasced in line for
approval end issuance of a permit.

Yours very truly,

CHAS. E. STRICALIR
State Engineer

By
EKH:CI Ed K. Humphrey, Assistant
Enc.



Carloed Shispers: Red snd Alsike Clovers: Huiry, Purple snd Spriag Vetches; Ausirion Winker Fiald Pessi Oregon Rys Geaes

E. F. BURLINGHAM & SONS

SEEDSMEN RECORD FEEDS
Phone 222 Robinson’s Code

Forest Grove, Oregon

— A= : pril 30, 1945
PEGEIVEQ ™ *
C. E. Stricklin | o :

23 (o,

State Engineer JUN 121340
Salem, Oregon : 3 i i
Dear Sir: SALEM, UREGU

We are inclosing an application for a water
permit.

I have not attempted to fill in the amount of
water which will be used. 4ll of the water we pump
during the growing season will be purchased from the wcaay
reservoir. It 1s our intention however, to pump during the
late winter, for at least part of the land in certain years,
This will not be reservoir water, but will be flood water
flowing down the Umatilla river.

It is our expectetion to completely apply water
to the land described within the prescribed three year
limitetion.. Should events or conditions arise to delay
some of our land preparation, we assume an extension of
time for applying the water will be gresnted, provided that
we have clearly indicated our intent at the time the extension
is requested.

Check for the required fees is attached here to.

Sincerely yours,

B. F. BURLINGHAM & SONS

/ %f@w«a
W. F. cYHUS/
WFC:BLS

E. F. Burlingham & 2ons gives no Warmniy, expressed or implied, as to the productivensss of any seeds or bulbs It sells and will
any way responsible fer crop. Our liability fn all instances, Is limited to the purchase prfu BTithe  1esd: nol be in
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Approved 4/16/57

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Umatilla Project, Oregon

CONTRACT FOR MCKAY RESERVOIR STORAGE

Js 4 i T S -

THIS CONTRACT, made this ' “° day of NOVERDE , 19 21

Lq’_:;dc/ Contract No. 14=06=-100-=1

pursuant to the act of Congress approved June 17, 1902 (32 Stat. 388) and
acts amendatory thereof or supplementary thereto, including the act of

February 21, 1911 (36 Stat. 925) all of which acts are commonly known and
referred to as the Federal Reclamation Laws, between THE UNITED STATES OF
AMERICA, hereinafter referred to as the United States, represented by the

Contracting Officer executing this contract, and HNOMAD ALFALFA INC,

hereinafter referred to as the Contractor,
WITNESSETH, THAT:

EXPLANATORY RECITALS

2. WHEREAS, because the United States has heretofore constructed,
pursuant to the Federal Reclamation Laws, McKay Dam and Reservoir on
McKay Creek, known as McKay Reservoir, for the impounding and storage of
wvater for irrigation purposes; and

3. WHEREAS, the Contractor is the owner of lands hereinafter
described, for which a supply of weter stored in McKay Reservolr is
desired to be secured from the United Etates;

NOW, THEREFORE, in consideration of the premises and the
payment by the Contractor to the United States of the charges in the

manner hereinafter provided, it is agreed:



DEFINITIONS
4, The followlng terms used in this contract shall have the
following respective meanings:

"Secretary" shall mean the Secretary of the Interior
or his duly authorized representative.

"McKay Reservoir" shall mean the entire McKey Dam and
Reservoir of the Umatilla Project located on McKay Creek,
Oregon, including all works constructed or utilized in con-
nection with such reservoir.

TERM OF CONTRACT

bye This contract shall become effective upon its execution by
the Secretary, and shall remain in effect as long as the Contractor
pays to the United States, in full, each annual instalment of the
construction charge obligation and any and all other amounts owing
to the United States under this contract.

WATER TO BE FROVIDED BY UNITED STATES

6. The United States, so long as McKay Dam and Reservoir can be
operated feasibly and economically for the storage of water, shall
make available each year to the Contractor during the irrigation season
from May 1 to October 1, inclusive, water from McKay Reservoir for

irrigation of the land of the Contractor described as follows:
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Of the land described, U acres are to be irrigated. The quantity
of water to be made available hereunder shall be a U._ /| proportionate
share, as nearly as is reasonably practicable to determine it, of the
stored waters actually available from sald reservoir, but in no event shall
it exceed that quantity which may be applied beneficially in accordance
with good usage in the irrigation of the land above described, nor shall
it exceed a total amount of 13U acre-feet annually, measured at the
point of delivery of said water.

. PLACE OF DELIVERY AND MEASUREMENT OF WATER

7. Water for the purposes hereof shall be made available at the
outlet works of McKay Reservoir and shall be delivered to the Contractor
and measured at that point. The Contractor shall receive said water at
said point and shall be wholly responsible for taking said water at that
point and diverting, conveying, and utilizing it. The water to be

delivered hereunder is to be diverted at:
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by means of a device satisfactory to the state officer in charge of the
distribution of water from Umetilla River. Such device shall be furnished,
installed and mainteined by and at the expense of the Contractor, but it
shall be and remain at all times under the control of the state-appointed
vatermaster whose representative may at all times have access to it over
any lands of the Contractor. The Contractor will stand his proportionate
ghare of all losses incurred in running thestored water from the place

of measurement and delivery, McKay Dam, to the place of diversion and
losses of water from seepage, evaporation, or other cause, below sald
point of measurement at McKay Dam, shall be borne by the Contractor.

RATE OF DELIVERY OF WATER

8. Subject to the provisions of this contract, the water to be
delivered to the Contractor shall be turned out as required by the
Contractor during the irrigation season at a rate not in excess of
the available outlet capacity of McKay Reservoir, having consideration
for delivery requirements of other contractors for space in McKay Reservoir.
The Contractor shall, to the extent practicable, submit to the Contracting
Officer, in advance of the storage use season, a schedule of probable
water requirements. Changes in such schedule may be made only upon
sufficient advance notice, at least three (3) days, to the Contracting
Officer to allow him to adjust releases to meet the new schedules. The
Contractor shall conform his diversions to the control of the stream as

established by the state watermaster.



CONSTRUCTION CHARGE

9. For the right to obtain stored water es herein provided, the
Contractor shall pay to the United States the proporticnate part of the
cons truction cost of McKay Reservoir properly allocable to such right

which is the sum of $§ - U0. , and this amount is established as

the Contractor's construction charge obligation. The Contractor shall
pay to the United States the construction charge obligation in forty (L40)

successive annual instalments of § = .° each, the first of

vhich shall be paid in cash and shall accompany this contract. The
second annual instalment shall be due and peyable on or before

December 31 of the year following the year in which this contract is
entered into, and additional instalments on each December 31 thereafter
until the entire construction charge obligation shall have been fully

paid.
OFPERATION AND MATNTENANCE CHARGE

10. (a) In addition to the construction charge established in
article 10, the Contractor shall'pay to the United States perpetually
in advance on or before January 1 of each year, beginning with
January 1, 19;, the estimated costs of operation and maintenance of
McKay Reservolr as is properly apportionable to the Contractor's right
to stored water as provided herein, such cost to be estimated by the
Secretary. Payment shall be made on the basis of notices sent by the
Secretary to the Contractor which shall make such adjustments as are
necessary for overcollection or undercollection in previocus years. The

Contractor's proportionate part of the cost of operation and maintenance



of McKay Dam and Reservolr during each year shall be the fraction whose
numerator is the number of ecre-feet of water delivered to the Contractor
that year and whose denominator is the total amount of water in acre-feet
delivered to all perties using McKay storage water that year, although the
Secretaery may, after all space in the reservoir is contracted, determine
the proportionate part on the basis of the Contractor's share of the total
space in the reservoir.

(b) The costs which make up the obligation to be paid by the Contractor
to the United States under this article shall embrace all expenditures of
whatsoever nature or kind in relation to the function for which the charge
is made, including, but without limitation by reason of this enumeration,
cost of surveys and iﬁvestigationa, labc;r, property, material and equipment,
engineering, legal work, superitendence, administration, overhead, general
expenses, inspection, special services, and damage claims of all kinds,
whether or not involving the negligence of officers, agents or employees
of the United States. The Secretary's determination as to what costs are
properly chargeable under this article, the amount thereof, and the clas-
sification of those charges for repayment purposes shall be conclusive.

WATER SUPFLY

11. The Contractor and all other entities heretofore or hereafter
contracting with the United States for a right to use water from the
McKay Reservoir shall, to the extent of their respective cantracted
rights, have equal priority to the use of water so far as that may be
physically practicable and legally possible, without regard to the date

of their respective contracts. The amount of water available each year



for delivery under this and similar contracts shall be determined by the
Secretary and shall be determined without regard to holdover water not
used in prior years, although the Secretary may, if he so desires,
contract with others with respect to holdover rights, and if such
contracts are executed, the determinations es to the amount of water
available hereunder shall be made in accordance with such contracts

and the Contractor can then have the privilege of carrylng over from

year to year stored water, but in no event in an amount at any one time
which together with inflow exceeds the proportiomate reservoir space of
the Contractor. It is the responsibility of the Contractor to comply
with the laws of the State of Oregon regarding the obtaining and perfect-
ing of permits to divert water to the lands described in article 6. The
waste, seepage, and return-flow waters attributable to the irrigation of
the lands by the water made availsble under this contract are not abandoned
or relinquished but are reserved and retained by the United States for the
benefit of the Umatilla Project.

UNITED STATES NOT LIABLE FOR WATER
SHORTAGE OR INTERRUPTIONS

12. No liability shall accrue against the United States or any of
its officers, agents, or employees for damage, direct or indirect, arising
by reason of shortages in the quantity of water available fraom McKay Reser-
voir or interruptions in water deliveries to lands of the Contractor
resulting from drought, inaccuracy in distribution, hostile diversiom,
prior or superior claims, accident to or failure of facilities of the

United States, whether or not attributable to negligence of officers,



egents or employees of the United States, or other causes of whatsoever
Xind. Nor shall the Contractor's obligations to the United States
under this contract be reduced by reason of such shortages or interruptions.

PENALTY FOR DELINQUENCY IN PAYMENT

13. Every instalment, payment or charge required to be pald to
the United States under this contract and which remains unpaid after
it shall become due and payable shall be subject to, and the Co:lztra.ctor
shall pay, a penalty at the rate of one-half percent per month from the
date of delinquency.

REFUSAL OF WATER IN CASE OF DEFAULT; TERMINATION

14. No water shall be delivered to the Contractor during any year
until all charges herein provided to be paid as of that year shall have
been fully paid. Should it be in arrears on any charge under this con-
tract twelve (12) months, the Secretary may, at his option, terminate
this contract by notice in writing to the Contractor, and the Contractor
thereafter shall have no further right or interest in this contract or
the water supply provided hereunder. The Contractor, for himself, his
successors and assigns, and all or any persons claiming under or through
the Contractor, expressly consents and agrees that after such termination
by the Secretary, all rights to receive water from said reservoir, either
by reason of this contract or by reason of the previous delivery of water
hereunder, shall thereupon terminate and revest in the United States, as
fully and completely as if no contract had eve# been made and no water
had ever been furnished from said reservoir. In case of such termination,

the payments heretofore made by the Contractor under this contract shall



be deemed the rental price of the use theretofore allowed the Contractor
of u.a_id reservoir capacity for the storage of said water, and the
Contractor acknowledges that such payments are no more than a reasonable
rental of the proportionate part of the reservoir space used as herein
provided for furnishing said stored water. The provisions of this
article are not exclusive and shall not in any manner hinder the

United States from exercising any other remedy to enforce collection

of the moneys peyable hereunder.

IRRIGAELE AREA LIMITATION

15. Pursuant to the provisions of the Federal Reclamation Laws
vater made available to the Contractor hereunder shall not be delivered
to more than 160 irrigable acres in the ownership of any one person or
other entity, or more than 320 irrigable acres held by a husband and
wife as commmity property, except that delivery mey be made to lands
held in excess of these limitations pursuant to the provisions of
section 46 of the act of May 25, 1926, as amended by the act of
July 11, 1956 (70 Stat. 524). In the event there is a repeal of the
so-called excess land provisions of the Federal Reclamation Laws, this
article will no longer be of any force or effect and, in the event
these provisions are amended in materials respects, the United States
will, at the request of the Contractor, negotiate amendments of this
article in order to conform them to the excess land provisions of the

law as s0 amended.
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TITLE TO REMAIN IN UNITED STATES

16. The title to, management and control of McKay Reservoir shall
remain in the United States until otherwise provided by the Congress.

SUCCESSORS AND ASSIGNS OBLIGATED

17. The terms of this agreement shall inure to the benefit of and
be binding upon the successors in interest and assigns of the parties
hereto. No assignment of this agreement shall be effective without the
prior approval of the Contracting Officer.

OFFICIALS NOT TO BENEFIT

18. No Member of or Delegate to Congress or Resident Commissioner
shall be admitted to any share or part of this contract or to any
benefit that may arise herefrom, but this restriction shall not be
construed to extend to this contract if made with a corporation or
company for its general benefit.

CONTINGENT ON APFROPRIATIONS OR ALLOTMENT OF FUNDS

19. The expenditure of any money or the performance of any work by
the United States herein provided for, which may require appropriations
of money by the Congress or the allotment of Federal funds, shall be
contingent on such appropriations or allotments being made. The failure
of the Congress to appropriate funds, or the failure of any allotment
of funds shall not, however, relieve the Contractor from any obligations
theretofore accrued under this contract, nor give the Contractor the
right to terminate this contract as to any of its executory features.

No 1iability shall accrue against the United States in case such funds

are not so appropriated or allotted.
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IN WITNESS WHEREOF, the parties have caused this contract
to be executed the day and year first above written.

THE UNITED STATES OF AMERTCA

By 0 Myl

ﬁegiunal Director, Region 1
Bureau of Reclamation
P. 0. Box 937, Bolee, Idaho

o | . B, |2 a

Cq;tractor




