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OVER THE COUNTER
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Water Right Specialist
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RE: Expedited Secondary Application S-88508
Request to Proceed with Expedited Application Review Process
Our File No.: 123805-182220

Dear Mr. French and Mr. Grew:

RECEIVED
JUN 2 1 2018

OWRD

Our office represents Andreas and Carol Blcch and Sunny Valley Sand & Gravel Inc. On
their behalf. we submit this letter regarding the Oregon Water Resources Department's review of
A\pplication S-88508 under the permit to use stored water process outlined in ORS 537.147 and
0AR 690-340-0060. We have reviewed the public comments that were submitted in opposition
to the application in mid-March 2018. The comments do not raise public interest issues that
warrant application of the ORS 53 7 .150 et seq. application review process. For the reasons
explained below, we therefore ask that you proceed to review the application under the expedited
process outlined in ORS 537.147 and OAR 690-340-0060.

Overview. The public comments submitted to the Department do not specifically raise
public interest issues identified in ORS 537.1708). Many do not even cite to this statute or
provide & rationale as to how their comments fall within the scope of the issues in ORS
537.170(8). See ORS 537.l53(2)(b) (requiring identification of the specific public interest that
would be impaired or detrimentally afTected, and how it would be impacted); OAR 890-340-
0060(7). Other comments are aimed at Transfer App. No. 12837, rather than the application to
use stored water that is at issue here (S-88508). Sill other comments raise issues not material to
the Department's issuance of a permit to use stored water. Those comments arc directed to the
underlying storage applications that have now been issued as modified permits, 10 a groundwater
application and limited license that were withdrawn. None of these matters arc at issue in the
Department's consideration or S-88508, therefore none arc relevant to the public interest issues
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the Department would consider under ORS 537.1408) ifit applied. Finally, a few comments
raise questions about land use approvals. As further explained below, the status ofthe land use
process is not a public interest issue that would trigger a review of stored water use application
under ORS 537.150 er seq. See ORS 537.147(3). Moreover, based on the circumstances of the
land use approvals and pending appeals, the Department's rules direct it to condition the permit
or place the application on hold pending the outcome of the appeals. There is no basis to deny
the application. The following paragraphs further address each of these issues.

The opponents' comments are unrelated to the application to use stored water. A
number ofcomments arc directed at the sand and gravel operations planned by Sunny Valley,
and ask the Department to determine whether the project-as opposed to thewater right at
issueshould be authorized. These comments fall outside the water-related public interest
issues listed in ORS 537.170(8) and therefore fall outside the Department's consideration under
ORS 537.147. The proposed activities, land use approvals, and their impacts are issues that fall
within Josephine County's land use and permitting jurisdictionand the project has undergone
extensive land use proceedings during which such comments were fully vetted, considered and
addressed by Josephine County and the Board ofCounty Commissioners. Other issues raised
will be addressed through the DOGAMI, Oregon Department of Environmental Quality, and
other agency permitting processes that have been or will be conducted prior to the
commencement of the gravel mining operations. For example, Sunny Valley has anNPDES
1200-A Stormwater Permit, issued by the Department of Environmental Quality, for the project
and activities. See Attachment I (email from DOGAMl confirming status of 1200-A permits
and 2018 invoice for Sunny Valley's renewal). This permit addresses water quality concerns
along with other issues that foll outside the public interest considerations for the Department.

In the Josephine County proceedings, Sunny Valley also addressed, with multiple expert
reports, the potential impacts 10 surface and groundwaters. See Attachment 2 (excerpts from
October 8, 20 I 4. Josephine County Board of County Commissioners, Findings of Fact,
Conclusions of Law). Relying upon reports from scientists at Terra Science Inc. and Shannon
and Wilson, etc., the Board found that Sunny Valley's mining plan included collection of
groundwater into detention/recharge ponds or infiltration swales, which are intended to recharge
the groundwater zone. Id, p. 46 (Attachment 2, p. 9). The Board also found, based on the
expert reports, that the groundwater flow path would remain the same during and after mining.
Id The Board further determined that (like here) opponents did not offer any meaningful
rebuttal of these points and therefore denied their contention that there would be impacts to
ground and surface waters as a result of the mining plan. The Board did a thorough job
analyzing these resources issues, as it must. And. as noted below, their determination was
ultimately upheld on June 4, 2018, by the Land Use Board ofAppeals ("LUBA"). The water
right application process is not the appropriate forum to raise and debate issues that arc and wi II
continue to be addressed by other processes and under the oversight of other public agencies.
Opponents' comments go afield from the public interest issues that are to be considered by the
Department.
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Opponents' comments also frequently refer to concerns or issues opponents have with the
underlying storage waler rights, in particular that those water rights will result in the
appropriation of groundwater from surrounding areas. The storage permits are separate from the
application to use stored water, S-88508. Concerns about the storage rights should have been
and some were raised in the context of the reservoir water right application processes. The
issues raised there were addressed and resolved through the conditions included in the modified
reservoir permits recently issued by the Department. For example, permit conditions in R-15319
and R-15320 require Sunny Valley to construct the reservoirs to have a minimum bottom
elevation above the water table seasonal high and to prevent the intrusion of groundwater "al all
times." As such, not only are opponents' arguments about groundwater appropriation as a result
of the storage activities immaterial lo the current application but they have already been
addressed by the Department's orders and through the modified storage permits. Opponents
have no grounds to assert that the storage water rights allow unlawful groundwater appropriation
or that their concerns about those applications raise public interest issues for purposes of
application S-88508.

Opponents also raise concerns about a groundwater application and limited license that
was withdrawn. Those matters are also not material here, because the applications are no longer
pending, nor relevant to the present application to use stored water. Similarly, groundwater that
seeps into a gravel pit that is not put to a beneficial use is not subject to the Department's water
right statutes because no water use authorization is required where the material is not being put
to a beneficial use. See Technical Operations Manual, Section 03.02 (August 15, 2008). And,
the holes where gravel is excavated from are not regulated as well, no matter how hard
opponents attempt to argue otherwise. See OAR 690-200-0005(2)(b). These extraneous issues
arc not relevant to the application to use stored water, nor do they fall under the Department's
regulatory authority. Opponents' comments are far afield from the issues the Department must
consider in evaluating whether to proceed with the expedited permit review process for stored
water use applications.

Opponents· comments are mostly unrelated to the present application and the remaining
comments that are relevant do not raise public interest issues sufficient to upend the use of stored
water application review process set forth in ORS 537.147. The Department should proceed
with the expedited review. OAR 690-340-0060.

The comments do not raise public interest issues.

ORS 537.170(5)

(a) Conserving the highest use of the water for all purposes. The comments suggest
that some of the beneficial uses listed in ORS 537. 170(8)(a)-in particular, fishing, wildlife,
domestic use, public recreation, and scenic attraction-will be impaired or detrimentally
impacted. But, mining and industrial are also purposes for which waler is to be conserved and
put to use, too. Opponents' selective view of what waters of the state should be used and
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conserved for is an insufficient basis for creating a public interest issue. It is in the public
interest to conserve and use water for mining and industrial purposes as well.

ORS 537.170(5)

(b) Maximum economic development. Opponents also assert their view that the bes!
economic use ofwater is fishing, wildlife, domestic use. public recreation and scenic attraction.
Therefore, they automatically conclude that use of water for other purposes precludes maximum
economic development within the downstream waterways. From a practical perspective, this
argument does not make sense. Application S-88508 is for water that will already be
appropriated under a storage water right and that is not therefore available for any ofopponents'
instream-based uses. Moreover, mining and industrial uses undoubtedly provide for economic
development. Precluding the use ofwater that is already stored on the property where it is lo be
used specifically for a sand and gravel operation would limit economic development, not
maximize it. The comments do not raise a public interest issue so as to warrant the Department
upending the normal ORS 537.147 process for review ofan application for a permit to use stored
water.

ORS 537.170(5)

(c) Waters available for beneficial use. The pending water right application is to use
stored water that will have already been appropriated into off-channel multipurpose storage
reservoirs. Therefore, approval of this application will not reduce live flow that is otherwise
available for beneficial uses. Opponents' comments inaccurately assume otherwise. On the
other hand, the application does propose to use waler stored for multipurpose uses for beneficial
uses. If that use is precluded. stored waters available for beneficial use will not be put to
beneficial use. II is therefore in the public interest lo authorize the proposed use, not preclude it.
This situation exemplifies the reason for the expedited review process in ORS 537.147. These
waters have already been appropriated for storage for multipurpose uses. On the other hand, the
public interest is not harmed by using stored waters that have already been approved for storage.
If they cannot be used, the original storage right will be undermined and water will not be put to
full beneficial use. The comments do not raise a public interest issue that warrants application of
the extended review process in ORS 537.150.

ORS 537.170(5)

(d) Amount ofwater available for beneficial use. On this point, opponents' comments
do not pertain to the application to use stored water. Instead, their comments focus on the
already issued reservoir permits. The reservoir-directed comments arc premised on opponents'
presumption that the Department would not condition the storage permits to preclude inadvertent
appropriation of groundwater. As can be seen in the relevant orders on reconsideration and
modified permits R-15320 and R-15319, the Department has conditioned both of the storage
permits to prevent the intrusion of groundwater into the reservoirs. Therefore, not only do
opponents fail to raise a public interest issue as it pertains to the application lo use stored water
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but they also fail to make their case (ifit were to be relevant) as it relates to the already
permitted storage water rights.

ORS 537.170(5)

(e) Prevention of wasteful, uneconomic, impracticable or unreasonable uses.
Opponents take issue with use of an application to use water for mining purposes. As noted
earlier, however, the water to be used is water already stored in off-channel reservoirs for
multipurpose uses. It is not wasteful, uneconomic, impractical or unreasonable to use the stored
water for sand and gravel mining, which is one of the multipurpose uses for which the stored
waler is approved. Opponents' comments do not raise a public interest issue.

ORS 537.170(5)

(f) Vested and inchoate rights, use of waters of the state, and means to protect such
rights. Opponents' view is that the application would unlawfully appropriate groundwater and
impair existing water rights. This concern does not fall within the scope of the public interest
elements sci forth in ORS 537.170(8)(1). This public interest issue is focused on protecting the
ability of water users to exercise water rights approved by the Department. Here, the application
to use stored water is entirely consistent with this goal-ii allows Sunny Valley to put the stored
water it has already appropriated under permits R-15319 and R-15320 to use and protect the use
of the stored water rights. Opponents' comments arc once again focused on perceived impacts
from the storage water permits not the application to use stored water that is actually at issue
here. These concerns are not properly raised with regard to this application, but even if they
were. the Department has already conditioned the storage water rights to prevent appropriation
(characterized as "intrusion"by opponents) of groundwater, and thereby addressed the concerns
improperly raised by opponents in this case.

ORS 537.170(5)

(g) State water resources policy. Opponents argue that the application would not
consider existing rights. established duties of water and relative priorities concerning the use of
waters of the state. ORS 536.310. This argument does not make sense. The application is to use
stored water that is an existing water right. Therefore, the application to use the stored water is
consistent with this policy. In addition, there are no other applications to use the stored water,
and because the reservoirs are located on the private lands where the water is to be used, there is
no basis to anticipate additional applications that would compete for priority from the stored
water. Opponents· comments simply do not apply to the circumstances presented here. Other
comments list the policy elements from ORS 536.310, but make no explanation for how the
surface water application would be inconsistent with any of those elements or simply restate the
issues that have already been addressed above. Moreover, ORS 536.610 outlines the elements
that the Department is to consider in "formulating the water resources program,"and are not
necessarily to be considered on an individual basis for each permit application. Allowing the use
of stored water for a beneficial use such as sand and gravel mining does not conflict with ORS
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536.310. It simply conflicts with opponents' narrow view of the types of beneficial uses that the
Department should allow no matter the scope of the Department's authority to authorize
beneficial use of stored water. Opponents have not articulated a concrete public interest issue
associated with the state water resource policy.

ORS 537.310(12).

Opponents also suggest that the human consumption preference is at issue here. It is not.
No other water users are competing for the use of the water stored in the reservoirs, and human
consumption preference only comes into play under those circumstances-i.e., when there are
competing requests for the same source of water.

In sum, opponents have not asserted grounds or the basis for the Department to determine
that public interest issues have been raised so as to warrant review of the application under ORS
537.150 et seq.

Land use appeals are not a basis to either deny the application or process it under
0RS 537.150.

Finally, opponents ask the Department to deny the application to use stored water on the
grounds that land use approval has not yet been issued. This request does not comport with the
statutes and regulations that guide the Department's actions in this matter.

As part of the application, Josephine County provided the Department with a LUCS
confirming that land use approvals have been obtained. That LUCS is dated January 24, 2018,
and has not been appealed or otherwise challenged. The LUCS was based on the December 7,
20 16 decision of the Josephine County Board or Commissioners, which found that each of
Sunny Valley Sand & Gravel, Inc. 's land use related applications were approved. See
Attachment 2, Findings or Fact and Conclusions of Law and Decision on Remand (December 7,
2016). The deadline for challenging the LUCS has passed.

Nonetheless, Rogue Advocates indicates that it has pursued an appeal of the Board's
December 7, 2016 decision approving the land use that would be served by the pending water
right application and that the Department should therefore deny the permit application. On June
4, 20 18. LUBA affirmed the Board's 2016 decision, and there arc presently no other pending
appeals on the Board's decision. See Attachment 4.

Both because of the unchallenged LUCS and because of this further affirmation of the
Board's decision, the Department should proceed 10 process the application and issue the permit.
To the extent the Department considers some other action, the Department's rules direct that,
rather than deny the application, it place conditions on the timing of permit issuance or place the
application on hold pending completion of the land use process. Compare OAR 690-005-
0035(4)c) with (4)(d) (denials are appropriate when the applicant is not pursuing land use
approvals or has been denied land use approvals, permit conditions or placing the application on

schwabe.com



Dwight French
Scott A. Grew
June 21, 2018
Page 7

hold is the approach when local land use approvals are pending). Here, the Josephine Board of
County Commissioners has issued an approval for the mining activities that the water would be
used for, and the County has issued a LUCS confirming those approvals. Furthermore, Sunny
Valley participated in Rogue Advocates· appeal of these determinations. which led to affirmation
of the Board's decision, and will continue to seek affirmation of the existing land use approvals
should there be further appeals. Therefore, the Department does not have a basis or grounds to
deny the application. 0AR 690-005-0035(4)c), Rather, if it does anything other than proceed
to issue the permit, ii should simply condition use of the permit on successful completion of the
land use appeals (i.e., final approval of the Board's decision) or hold the application pending
resolution of the appeals.

Furthermore. and most important here, the status of land use approvals docs not require
that the Department process the application under ORS 537.150. I is only public interest issues
that trigger a departure from the ORS 537.147 review process, and opponents have not
established a public interest issue sufficient to upend the normal expedited review of a water
right application to use stored water.

In sum, opponents have failed to raise material issues that directly apply to the public
interest factors and therefore fail to raise legitimate public interest issues that warrant the
Department's departure from the ORS 537.147 review process. ORS 537.147 was created
specifically to allow an application for use of storage water right to proceed without the
extensive public interest and review process opponents request. Opposition to a project does not
translate into public interest issues with an application to use water already stored on the
property where it is intended to be used. Sunny Valley and the Blechs therefore requests that the
Department proceed to process the application to use stored water from the reservoirs for which
they have existing permits for mulitpurpose storage under the expedited process outlined in ORS
537.147-a rocess that was designed specifically for this type of application.

EEH/cw
Attachments

cc: Andreas Blech

PDX\123805\182220\EEH22825443.1
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR JOSEPHINE COUNTY, OREGON

Regarding:

(I) Post-Acknowledgment Plan Amendment to the
Josephine CountyComprehensive Plan to
Designate a Goal 5 Significant Mineral and
Aggregate Resource Site;

(2) Comprehensive Plan and ZoningAmendment to
Apply the Mineral and Aggregate Resource
Zoning (MARZ) Designation; and

(3) Site Plan Review for Proposed Aggregate Mining
and ProcessingOperations.

Owners: Andreas & Carole Blech, Blech, LLC

Applicant: SunnyValley Sand &Gravel, Inc.

Representatives:

Dorian Kuper, CEG- KuperConsulting, LLC

Corinne Celko, Attorney-Emerge Law Group

Steven Pfeiffer, Attorney-Perkins Coie, LL.P

PREAMBLE

FINDINGS OF FACT

and

CONCLUSIONS OF LAW

and

DECISION ON REMAND

In this matter, the Josephine County Board ofCommissioners ("Board") considered applications
from Sunny Valley Sand & Gravel, Inc. ("Applicant") for a post-acknowledgment
comprehensive plan amendment ("PAPA Application"), corresponding Comprehensive Plan and
zoning amendment ("Zone Change Application"), and Site Plan Review ("Site Plan Review
Application") to allow development ofan aggregate mining and processing operation on
undeveloped land located generally at 153 Daisy Mine Road in Josephine County, Oregon. The
property is identified as Assessor's Map T34S, R 5 W, Section 8, Tax Lots 400 & 1002 and
MapT34S,R 5 W, Section 7, Tax Lots 1200 & 1300. The zoning is Woodlot Resource (WR)
and Rural Residential (RR-5)'. The applications shall be collectively referred to herein as the
"Applications."

Page I of 115-Sunny Valley Sand & Gravel Findings of Fact, Conclusions of Law, & Decision on
Remand
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For the reasons explained below, and based upon the identified evidence and argument in the
record, the Board finds that the Applications satisfy all applicable approval criteria. The Board
has considered the opponents' issues and contentions to the contrary and does not find these to
be persuasive for the reasons discussed herein. Accordingly, the Board approves the
Applications, subject to the conditions identified below.

Summary of Project

The Applications request permission to mine and process aggregate materials from an
approximately 212-acre site located near the southwest comer ofthe intersection ofPlacerRood
and Daisy Mine Road (""Property" or "Site"). The total excavation area is approximately 112
acres in size, will be set back at least 50 feet from the Property lines, and all mining operations
will be located above the l00-year floodplain. Fill and excavation activities within wetland areas
subject to state and/or federal regulation will also be avoided with the potential exception ofa
limited ephemeral ditch at the westerProperty boundary subject to any necessarystate/federal
authorizations. The active mining area will be fenced in one area above the existing highway on
the eastern portion ofthe property for safety, and where possible, natural vegetation will remain
along the Property lines to provide a visual buffer. Noise mitigation barriers will be located
within the setbacks.

Applicant has estimated that there are approximately 6,900,000 tons ofaggregate resource on the
Property. Excavation will occur in eight phases over 20-40 years, generally progressing from the
eastern portion ofthe Site toward the west and then to the southwest and back to the southeast.
Once excavated, the material will be processed on-site through a crusher and then hauled off-site.
Processing ofthe aggregate materials will occur in the southeastern portion ofthe site. The
Property will be reclaimed to a series ofponds and lakes with sinuous slopes to provide biologic,
hydrologic and geologic diversity along the shoreline. Reclamation will be in accordance with
requirements set forth by DOGAMI and will consist of revegetation and stabilization ofthe
mined areas.

The Property is primarily undeveloped, with the exception ofa caretaker's residence on Tax Lot
I 200. There are two easements on the Property for an electrical transmission line that traverses
the Property in a northwest-southeast direction and a buried gas line that traverses the central
portion ofthe Property from north to south. In addition, there is an easement from Daisy Mine
Road to the west across the adjacent Tax Lot 1001 which currently provides access to the
Property. A new access road is planned to enter the central portion ofthe Property offofPlacer
Road. Andreas and Carole Blech, and Blech, LLC, are the owners ofthe Property.

Notice

On March 21, 2014 (and as revised on March 28, 2014) the County transmitted notice ofthe
Applications to the Department ofLand Conservation and Development (DLCD") in
accordance with ORS 197.610. Copies ofthose notices are set forth in the record.

Page 2of II5 - Sunny Valley Sand& Gravel Findings ofFact, Conclusions ofLaw. & Decision on
Remand
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On April 4, 2014, the County mailed notice of the public hearings on the Applications to owners
ofproperty located within 1,500 feet ofthe Property, Community Planni ng Organizations,
agencies, and other interested persons. A copy ofthat notice is set forth in the record.

On June 24, 2016, the County mailed notice of the public hearing regarding remand of the
decision related to the Applications by the Land Use Board ofAppeals (LUBA) to the parties to
the LUBA appeal. A copy of that notice is set forth in the record.

Planning Commission Proceedings

The Planning Commission held a public hearing on the Applications on muluple dates: Apnl 28,
May 12, May I9, and June 2, 2014. At the hearing, the Planning Commission accepted oral and
written testimony from staff, the Applicant, public agencies, proponents of the Applications,
opponents of the Applications, and others. At the conclusion of the testimony, although the
Planning Commission voted to make a recommendation to approve adding the Site to the
County's inventory ofsignificant mineral and aggregate sites, the Planning Commission was
unable to make a recommendation to approve, limit or deny the mine operation. The Planning
Commission vote was a tie at 3-3.

The Planning Commission was not required to and did not make an overall decision or
recommendation to the Board on the Applications; however, the Planning Commission
considered several issues, as detailed in the Staff Report to the Boord, that were likely to arise
again before the Board. There were no procedural objecttons that arose from the Planning
Commission proceedings.

Board Proceedings

The Board conducted a de novo review ofthe Applications.

On June 23, 2014, the Board held a public hearing on the Applications. Commissioners Keith
Heck and Simon Hare were present. No one from the public challenged the ability ofany
member of the Boord to participate in the matter.

At the hearing, Grace Zilverberg presented the Staff Report. Then, the Applicant presented its
case. Following the Applicant's presentation, the Board accepted public testimony. The Board
continued the hearing to June 27, 2014 for additional testimony. The following persons spoke in
favor of the Applications: Michael Bird, Richard Emmons, Jim Fnck, David Gaunt, Jim
Brumbach, Bob Robertson, Eric Schaafsma, and Jack Swift. The following persons spoke in
opposition to the Application: Jim Rodine, Vajra Ma, Steve Rouse. Bill Lorch, Jan Kugel, Steve
Schneider, David Bish, Bob Kalin, Glenn Standridge. Carol Ahlf, Ed Brett, Christine Gardiner,
Joanne Brett. Anne Smith, Rose Johnston, Suzanne Saporta, Darrel Gaustad, Betty Gaustad,
Angela Henry, John Ahlf, Marion Schneider, Joe Boyer, Wolfgang Necbmaier, Gary Mackey,
Irene Mackey, Ray Baxter, Dianne Getchell. Rachel Coome, Cindy Henry, Kns Quicker, Robert
Loper, Malcolm Drake, Steve Klapp, Kristen Whitaker, and Dave Graves. The Applicant
declined to provide oral rebuttal but requested the opportunity to provide written rebuttal on a
condensed schedule.

Page 3of 115 - Sunny Valley Sand & Gravel Findings ofFact, Conclusions of Law, & Decision on
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The Board then closed the public hearing and held the record open as follows:

• Until July 7, 2014, at 4pm to allow any party to submit argument or evidence on any
Issue;

• Until July 14, 2014, at 4pm to allow any party to submit rcbuual argument or evidence;
• Until July 21, 2014, at 4pm to allow the Applicant to submit tinnl written rebuttal

argument; and
• On July 28, 2014, at 2pm the Board heard oral summations.

Variouspanics submitted written argument and evidence into the record in accordance with this
schedule. These materials arc all included in the record in this mutter.

The Board reconvened on July 28, 2014. Commissioners Keith Heck and Simon Hare were
present The Board heard summations from the Applicant and opponents and then proceeded to
deliberate on the mailer. At the conclusion ofdeliberations, Commissioner Hare moved to
approve the Applications, subject to staffs proposed conditions, as modified. Commissioner
Heck seconded the motion. The Board adopted the motion, 2-0.

Remand Proceedings

The Board's final decision on the Applications was appealed 10 LUBA. On October 15, 2015,
LUBA issued its Final Opinion and Order remanding the decision back to the County on six (6)
specific issues:

1. Applicant's submittal ofnew evidence in Exhibits DDDDDD, EEEEEE, HHHHHH,
and 111111;

2. Staff submittal ofnew evidence from Williams Northwest Pipeline Compuny as
Exhibit KKK.KKK (erroneously described by LUBA as Exhibit LLLLLL);

3. Justification for introducing an inconsistent use into the area based on demand for
aggregate;

4. An ESEE analysis to determine whether to allow, prohibit, or limit future conflicting
uses;

5. The impacts ofincreased truck traffic on deer and elk; and
6. Response to Josephine CountyComprehensive Plan Goal 7, Policy 3 regarding

impacts to the Grave Creek Covered Bridge.

On May 25, 2016, the Applicant requested initiation ofremand proceedings to address the issues
raised by LUBA.

On July 18, 2016, the Board held a public hearing on the Applications, limited III scope to the
issues remanded to the County by LUBA. Commissioners Walker, I leek and Hare were present
at the remand hearing. Steve Rouse from Rogue Advocates raised the issue of alleging that
Commissioners Heck and Hare made pre-hearing statements that could be construed as
supporting the Applicant; however, Mr. Rouse did not provide the Board with the substance of
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such alleged pre-hearing statements. Mr. Rouse did not challenge the ability of Commissioners
Heck and Hare to participate in the hearing and did not ask for them to recuse themselves.

At the hearing, Grace Zilverberg presented the Remand StaffReport (Exhibit I). Then, the
Applicant presented its case. Following the Applicant's presentation, the Board accepted
testimony from Steve Rouse, William Corcoran, and their expert witnesses.

The Applicant declined to provide oral rebuttal but requested the opportunity to provide written
rebuttal on a condensed schedule.

The Board then closed the public hearing and held the record open as follows:

• Until July 25, 2016, at Noon to allow any party to submit rebuttal argument or evidence
on any issue raised at the July I8, 201 6 remand hearing;

• Until August 1, 2016, at Noon to allow any party to submit rebuttal argument or evidence
to anythingsubmitted during the first open record period; and

• Until August 5, 2016, at Noon to allow the panics to submit final written argument.

On August 15, 2016, at 9am the Board met to deliberate. At the deliberation hearing,
Commissioner Walker challenged Commissioner Hare's ability to participate based on an
alleged ex pane communication with the Applicant's representative, Andreas Blech.
Commissioner Hare disputed that the communication rose to the level of on improper ex parte
communication, described the subject communication with Mr. Blech, and stated that such
contact did not affect his ability to remain impartial in making o decision in the matter.

At the deliberation hearing, the Board decided to re-open the record on the sole issue of
addressing compliance with RLDC 46.040(D) and the Board's requirement to demonstrate that
the change in designation will allow uses that arc consistent with the character of the nren or to
demonstrate adequate justification for allowing an inconsistent use into the area. The Board held
the record open as follows:

Until September6, 2016, at Noon to allow the Applicant to submit argument and
evidence regarding compliance with RLDC 46.040D);
Until September 26, 2016, at Noon to allow the opponents to submit rebuttal argument
and evidence to anything submitted during the first open record period; and

• Until October 3, 2016, at Noon to allow the parties to submit final written summation.

On October 10, 2016, at 9am the Board met to deliberate. Commissioners Walker, Heck and
Hare were present. At the conclusion of deliberations, Commissioner Heck moved to approve
the Applications on remand, subject to the original conditions and two additional conditions
related to minimization of truck impacts on deer and elk. Commissioner Hore seconded the
motion. The Board unanimously adopted the motion, 3-0.
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Applicable Criteria

The County's June 3, 2014 public notice identified the following criteria as applicable to the
Applications:

"Rural Land Development Code (RLDC): Article 46 --Amending & Updating the
Comprehensive Plan; Article 66.1 -- Mineral & Aggregate Resource Zone
(MARZ): Article 91 - Aggregate Operating Standards; Josephine County: Goal 7
- Preserve Valuable Limited Resources, Unique Natural Areas and Historic
Features; and Goal 11 - The Comprehensive Plan Shall Be Maintained, Amended
and Updated As Necessary; Oregon's Statewide: Goal 2-Land Use Planning;
and Goal 5- Natural Resource, Scenic and Historic Areas, and Open Spaces;
OAR 660-023-0180 - Ylineral and Aggregate Resources."

For the reasons explained below, the Board finds that the County is preempted from applying
local critena to the PAPA Application and Zone Change Application, except for criteria under
Article 66.1 and Article 91. Instead, the provisions of OAR Chapter 660, Division 23 are
applicable to these two applications.

Record Before the Board

The record before the Board consists of the following:

Oral testimony presented by the Applicant and other parties at the public hearings in this
matter on April 28, 2014; May 12, 2014; May I9, 2014; June 2, 2014; June 23, 2014;
June 27, 2014 and July 28, 2014, as reflected in the officiul recordings oflhesc hearings.

• Remand StaffReport (Exhibit I} including Exhibit J - Deer and Elk lmpnct Study and
Exhibit K - ESEE Analysis.

• Written testimony set forth in Exhibits 2-29 and Exhibits A - IIIIII.
• Oral testimony presented by the Applicant and other parties at the public hearings in this

matter on July 18, 2016, August 15, 2016, and October 10, 2016. as reflected in the
official recordings of these hearings.

• Written testimony set forth in Exhibits A-2 to A-14 and Exhibits O-3 to 0-44.

GENERAL FINDINGS AND CONCLUSIONS RELATED TO THE APPLICATIONS

I. The Board finds that. as described above, the County has followed the correct procedures
in this matter by providing requisite notice to area landowners, DLCD, and other government
agencies with jurisdiction and by conducting multiple public hearings for the Applications in
accordance with the quasi-judicial procedures required by state and local law. Further, the Board
finds that no one has raised any valid objection to the County's procedures in this matter or lo the
impartiality of any member of the Planning Commission or the Board.

e

2. As findings supporting approval of the Applications, the Board hereby accepts, adopts,
and incorporates within this Decision by reference, in their entirety, the following materials: the
Applicant's narrative for the Applications dated January 21, 2014, including all Figures, Plates,
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Tables and Appendices; the letters from Steve Pfeiffer on behalf of the Applicant, dated April
28, 2014, May S, 2014, May 27, 2014, July 14, 2014, and July 21, 2014; and the letters from
Corinne Celko on behalf of the Applicant, dated May 25, 2016, July 17, 2016. July 25, 2016,
August I, 2016, August 5, 2016, September 6, 2016, and October 3, 2016. The above-referenced
documents shall be referred to in these findings as the ·'Incorporated Findings." The findings
below (the "Supplemental Findings") supplement and elaborate on the findings contained in the
materials noted above, all ofwhich are incorporated herein by reference.

3. The Board finds that the Applicant's Applications narrative, the Applicant's testimony
received at the public hearings, the letters from Steve Pfeiffer on behalf of the Applicant, dated
April 28,2014, May 5, 2014, May 27, 2014, July I4, 2014, and July 21, 2014, the letters from
Corinne Celko on behalf of the Applicant, dated May 25, 2016, July 17, 2016, July 25, 2016,
August 1, 2016, August 5, 2016, September 6, 2016, and October 3, 2016, and the additional
sources cited in these findings explain the need for imposing Conditions of Approval Nos. 1-42.
The Board finds, based upon this substantial evidence, that each of these conditions is a
reasonable condition that is feasible for the Applicant to comply with and is necessary to satisfy
the applicable criteria presented in the StaffReport (Exhibit I), the Remand StaffReport
(Exhibit 1), and the Supplemental Findings presented below.

4. The Board finds that the record contains nil evidence and argument needed to evaluate
the Applications for compliance with the relevant criteria.

S. The Board finds that it has considered these relevant criteria and other issues raised
through public testimony.

6. The Incorporated Findings list all of the applicable approval criteria, and demonstrate
compliance with these approval criteria. These supplemental findings elaborate upon and clari fy
the Incorporated Findings, and primarily address issues raised in opposition to the Applications
and on remand. These Supplemental Findings are grouped into issues, with findings included in
response to cach issue. The issues are organized in traditional outline format and are assigned
chronological numbers and alphabetical letters as appropnatc. In the event ofa connict between
the Incorporated Findings and the Supplemental Findings, the Supplemental Findings shall
control.

SUPPLEMENTAL FINDINGS FOR THE PAPA ANO ZONE CHANGE APPLICATIONS

I. STATEWIDE PLANNING GOALS ("GOALS")

The Board finds that the Oregon Statewide Planning Goals apply to the PAPA
Application and the Comprehensive Plan Amendment and Zone Change Application because
they request post-acknowledgment plan amendments. ORS 197.175(2)(a); Beaver State Sand
and Gravel, Inc. v. Douglas County, 43 Or LUBA I40 (2002) (post-acknowledgment plan
amendment to add a new site to County's Goal 5 inventory must comply with applicable Goals).
For the reasons explained below, the Board finds that the PAPA Application and the
Comprehensive Plan Amendment and Zone Change Application are consistent with the Goals.
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Goal 1: Citizen Involvement.

To develop a citizen involvement program that insures the opportunity for citizens
to be involved in all phases of the planning process.

Goal I requires local governments to adopt and administer programs to ensure the opportunity
for citizens to be involved in all phases ofthe planning process. The County has adopted such a
program for PAPA's, and it is incorporated within the Josephine County Comprehensive Plan
and RLDC and has been acknowledged by LCDC. Amongother things, the County's program
requires notice to citizens, agencies, neighbors, and other interested parties followed by multiple
public hearings before the Countymakes a decision on the Applications. The Boord finds that
the County has complied with its adopted notice and hearing procedures applicable to PAPA's,
including the notice requirements ofRLDC, Chapter 3, Articles 31-33 and RLDC 66.150.C.
Further, although Gregg and Diane Getchell claim that they did not receive the required impact
area agreement notices, the Board finds that they appeared orally and in writing before the Board
(see Exhibit T and Exhibit WWW), and have failed to show that they have been substantially
prejudiced in any way by this inadvertent procedural oversight. See ORS 197.835(9)a)B).
Therefore, the Board finds that the PAPA Application and the Comprehensive Plan Amendment
and Zone Change Application are consistent with Goal I. See Wade v. Lane County, 20 Or
LUBA 369, 376 (1990) (Goal I is satisfied as long as the local government follows its
acknowledged citizen involvement program).

Goal 2: Land Use Planning.

To establish a land use planning process and policy framework as a basis for all
decisions and actions related to use of land and co assure an adequate factual base for such
decisions and actions.

The Board finds that the provisions ofOAR chapter 660, division 23 establish the land use
planning process and policy framework for considering the PAPA Application and the
Comprehensive Plan Amendment and Zone Change Application. Further, the evidence in the
record, which includes detailed expert reports across a numberofdisciplines, demonstrates that
the PAPA Application and the Comprehensive Plan Amendment and Zone Change Application
satisfy all applicable substantive standards ofOAR chapter 660, division 23. As such, there is an
adequate factual base for the County's decision. Therefore, the Board finds that the County has
met the evidentiary requirements ofGoal 2.

The Board further finds that Goal 2 requires that the County coordinate its review and decision
on the Applications with appropriate government agencies. The County provided notice and an
opportunity to comment on the Applications to affected government agencies, including the Staie
Department ofLand Conservation and Development. The Board addresses the comments from
these agencies in the findings below. Therefore, the Board finds that the County has met the
coordination requirements ofGoal 2.
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The County finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application are consistent with Goal 2.

Goal 3: Agricultural Lands.

To preserve and maintain agricultural lands.

The purpose of Goal 3 is to preserve and maintain agricultural lands for farm use. The Property
is not zoned Exclusive Farm Use. LCDC has adopted the Goal 5 PAPA process to assist in the
balancing between preservation and maintenance of agricultural lands and the need to protect
significant mineral and aggregate resources. Following the provisions of the PAPA rule (which
includes a conflict analysis and mandatory analysis ofmeasures to minimize effects on
agriculture uses and practices on agricultural lands), Goal 3 allows counties to authorize
non-farm uses defined by LCDC that will not have a significant adverse effect on farms or farm
practices. Measures are available to minimize the potential effects ofApplicant's extraction
activities on agricultural uses and form practices on surrounding lands. As demonstrated by the
discussion of ORS 215.296 below, Applicant's requested mineral and extraction use will not
have any significant adverse effect on accepted farm practices or the cost of accepted farm
practices on surrounding lands. As the mining plan is developed, Applicant will continue to
farm the remainingportion of the Site that has yet to be mined. Because mineral and aggregate
uses are allowed under stale statute on agricultural lands and Goal 5 provides a process for
balancing all statewide goals, the application complies and meets the requirements of Statewide
PlanningGoal 3. Therefore, the Board finds that the Applications are in compliance with Goal 3.

Goal 4: Forest Lands.

To conserve forest lands by maintaining the forest land base and to protect the
state's forest economy by making possible economically efficient forest practices that
assure the continuous growing and harvesting of forest tree species as the leading use on
forest land consistent with sound management of soil, air, water, and fish and wildlife
resources and to provide for recreational opportunities nod agriculture.

Goal 4 requires maintaining the state's forest land base and related economy. The Property is
primarily located on designated forest resource (FC/WR) land. A portion of the land has been
harvested for timber and a portion of the property has been an open valley. Mining and
processingof aggregate resources is permitted on forest lands under OAR 660-006-0025(4)g).
Reclamation of the site will result in ponds and lakes with forest surrounding the site. Therefore.
the Board finds that the Applications meet Statewide PlanningGoal 4.

Goal 5: Natural Resources, Scenic and Historic Areas, and Open Spaces.

To protect natural resources and conserve scenic and historic areas and open
spaces.

Goal 5 identifies mineral and aggregate resources as a significant resource. As applied to
mineral and aggregate sites, Goal 5 is implemented byOAR 660-023-0180. For the reasons
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explained in these Supplemental Findings in response to OAR 660-023-0l80(5)(b)(D), which
reasons are incorporated herein by reference, the Board finds that there is substantial evidence in
the whole record to support the conclusion that the PAPA Application and the Comprehensive
Plan Amendment and Zone Change Application satisfy the requirements ofOAR 660-023-0180,
including how the location, quantity, and quality ofthe mineral and aggregate resource on the
Property is significant; the identification ofconflicts between the Project and allowed uses,
including all other inventoried Goal 5 resources; identification ofreasonable and practicable
measures to minimize these conflicts; and the analysis ofthe economic, social, environmental.
and energy consequences ofallowing, not allowing, or limiting the Project based upon any
conflicts that cannot beminimized.

For these reasons and the additional reasons set forth at pages 37-62 of the Application narrative,
the Board finds that the PAPA Application and the Comprehensive Pion Amendment and Zone
Change Application are consistent with Goal 5.

Goal 6: Air, Water and Land Resources Quality.

To maintain and improve the quality of the air, water and land resources of the
state,

The Board finds for the reasons explained in these Supplemental Findings in response to OAR
660-023-01 80(5)(b)(A), which reasons are incorporated herein by reference, the Applicant has
minimized the conflicts between the Project and allowed uses, including conflicts relating to
discharges to air, water, and land. Consistent with best management practices (BMP's) set out
by the Oregon Department of Environmental Quality visible emission and nuisance
requirements, the Applicant will minimize dust by controlling truck speed, graveling internal
roads, using water to control dust, paving the access road, and promptly removing din and other
material that might become airborne from paved portions. Storm water discharges will be
directed on-site and will be handled through an NPDES 1200A permit, ifnecessary. Water taken
from the individual mining cells through the dewatering process will be reintroduced on-site to
maintain a water balance and protect groundwater resources. If present, turbidity in groundwater
associated with mining below the water table will be filtered out on the natural processes of the
aquifer and a 50-foot buffer is provided on all sides ofthe extraction site to make sure that
turbidity docs not move offsite. Extraction activities at the site will unavoidably result in
disruption ofsurface land resources. This is necessary to meet the provisions ofGoal 5 to
protect and allow the use ofmineral and aggregate resources. Pursuant to a DOGAMI permit
and DOGAMI standards, reclamation will be accomplished to return disrupted land to ponds and
lakes. ultimately improving the quality ofland resources in the State. For the reasons set forth in
the ARTIC report as to air quality (Applicn1ion, Appendix H), the Shannon &Wilson report as to
water quality (Application, Appendix B), the Terra Science Inc. repons (Application,
Appendices D and E) and the Westlake report as to water quality (Application, Appendix J), the
Board finds that the Applications are consistent with Goal 6. Further, the Board finds that no
one contended on the record that the Project was inconsistent with Goal 6. Accordingly, the
Board finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application are consistent with Goal 6.
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Goal 7: Areas Subject to Natural Hazards.

To protect people and property from natural hazards.

Goal 7 requires protecting people and Site from natural hazards. The Board finds that there are
no identified or inventoried natural hazards in the general area of the Property, and with the
exception of the access road, the mining project is not located within the designated floodplain.
Further, the Project includes measures designed to reduce risk to people and the Property from
natural hazards by providingmitigation measures for development of the access rood and
associated bridge within the floodplain. No known mapped landslides occur on the site. The
mining plan addresses slope stability for cut-and-fill slopes. In the mining area, slopes cut into
the sand and gravel resource will be stable at 2: 1 (Application, Appendix L). For the access
road, slopes cut into overburden will be stable at 2:1; and slopes cut into bedrock will be stable at
I ½: 1 or per an engineering geologists review during the construction of the access road. fill
slopes associated with the access road will be stable at 2: 1 by following proper compaction of the
fill in accordance with geotechnical recommendations. Further, the mining plan will meet
DOGAMI requirements for slope stability. No one contended on the record that the Project did
not satisfy Goal 7. The Board finds that the PAPA Application and the Comprehensive Plan
Amendment and Zone Change Application arc consistent with Goal 7.

Goal 8: Recreational Needs.

To satisfy the recreational needs of the citizens of the state and visitors, and where
appropriate, to provide for the siting of necessary recreational facilities including
destination resorts.

The Board finds that the Project does not involve any designated recreational or open space lands
or affect access to any significant recreational uses in the area and, therefore, will not interfere
with any existing recreational facilities. The Board finds that the PAPA Application and the
Comprehensive Plan Amendment and Zone Change Application are consistent with Goal 8.

Goal 9: Economic Development

To provide adequate opportunities throughout the state for a variety of economic
activities vital to the health, welfare, and prosperity of Oregon's citizens.

In general. Goal 9 is only applicable to areas within urban growth boundaries. The Property is
located for from an urban area. Therefore, the Board finds that Goal 9 is not applicable to the
Project. Alternatively, to the extent Goal 9 is applicable, the Board finds that the Project furthers
the objectives of this goal by providing a material (sand and gravel) that is essential to the
construction of a variety of infrastructure projects. Development of these infrastructure projects
will support a variety of economic activities within the County. The demand for aggregate in the
County and in other parts of western Oregon is great and continues to increase (Whelan, 1995).
Transportation of aggregate over long distances significantly increases the product cost and
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limits economical road, utility, and building construction. Local supplies of aggregate, therefore,
are critical components of economic development. The site win assist in the maintenance of a
local aggregate supply and support regional economic development. The Board finds that the
PAPA Application and the Comprehensive Plan Amendment and Zone Change Application are
consistent with Goal 9, to the extent it is applicable at all.

Goal 10: Housing

To provide for the housing needs of citizens of the state.

Goal 10 and its implementing rules require each local government to inventory the supply of
buildable residential lands and to ensure that the supply of such buildable lands meets the local
government's anticipated housing needs. The Board finds that the Applicntions will not affect
the supply of residential lands in the County. However, the Board finds that the Project
nevertheless furthers the objectives of this goal by providing a material (sand and gravel) that is
essential to the construction and rehabilitation of many forms of housing. Therefore, the Board
finds that the Applications are consistent with Goal 10, to the extent it is applicable.

Goal 11: Public Facilities nod Services.

To plan and develop a timely, orderly and efficient arrangement of public facilities
and services to serve as a framework for urban and rural development.

The Board finds that the Project does not require the extension of public sewer, water, or storm
drainage facilities, and Applicant does not propose to extend same. Further, for the reasons
explained in these Supplemental Findings in response to OAR 660-023-0 I 80(5)(b)(B) below,
which reasons ure incorporated herein by reference, the transportation and storm-water systems
are adequate to serve the Project, subject to identified conditions. No one contended on the
record that the PAPA Application and Comprehensive Plan Amendment and Zone Change
Application would not be consistent with Goal 11. For the foregoing reasons, the Board finds
that the PAPA Application and the Comprehensive Plan Amendment and Zone Change
Application are consistent with Goal 11.

Goal 12: Transportation.

To provide and encourage a safe, convenient and economic transportation system.

Goal 12 requires providing a safe, convenient, and economic transportation system. The Project
will further the objectives of this goal by providing a material (sand and gravel) that is essential
to the construction and reconstruction of a variety of transportation projects, including roads,
airports, railroads, sidewalks, and bikeways.

Goal 12 is implemented by the Oregon Transportation Planning Rule (TPR"), which requires
local governments to determine whether or not a proposed PAPA will "significantly affect" an
existing or planned transportation facility. OAR 660-012-0060(1 ). A PAPA will "significantly
affect.. an existing or planned transportation facility if it will: (I) change the functional
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classification of a facility; (2) change standards implementing a functional classification system;
(3)as measured at the end ofthe planning period, result in types or levels of travel or access that
are inconsistent with the functional classification ofan existing facility; or (4) degrade the
performance ofan existing facility either belowapplicable performance standards, or if already
performing below these standards, degrade it further. Id.

LUBA has stated that the initial question under the TPR is "whether the plan amendment causes
a net increase in impacts on transportation facilities, comparing uses allowed under the
unamended plan and zoning code with uses allowed under the amended plan and zoning code."
Griffiths v. Ciuy ofCorvallis, 50 Or LUBA 588, 593 (2005). This is commonly applied to require
that an applicant compare the traffic associated with a reasonable worst case scenario
development under the existing zoning district with a reasonable worst case scenario under the
proposed zoning district.

In its report set forth in Appendix G, Sandow compared the reasonable worst-case trip generation
scenario of the Site under the existing zoning designation (FC/WR and RR-5), with the
reasonable worst-case trip generation scenario under the proposed zoning designation (MARZ).
This comparison indicated that the Site would generate more trips under the proposed zoning
designation; however, at the end of the planning period (2033), all site access points and off-site
intersections were forecast to perform within acceptable performance standards during weekday
AM and PM peak hours. Based upon these results, Sandow concluded that the Applications
would not significantly affect any existing or planned transportation facilities for purposes of the
TPR.

Therefore, the Board finds that the Applications are consistent with Goal 12 and the TPR.

Goal 13: Energy Conservation.

To conserve energy.

Goal 13's objective is the conservation ofenergy. The Board finds that the Project will have a
significant positive energy consequence. The energy consequences of allowing a mine are
positive because the Property is proximate to the I-5 corridor where there is a demand for
infrastructure improvements as well as being proximate to Grants Pass and surrounding small
towns. Growth in the area will continue to create a demand for aggregate, especially for sand and
gravel. Little of the resource is currently permitted in the Grants Pass area. Locating a mine near
this urea will reduce the distance the product must travel, resulting in lower fuel consumption.
The Property's proximity tomajor transportation conidors, such as Interstate 5, also reduces fuel
consumption and energy impacts compared to more remote locations.

The Board finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application arc consistent with Goal 13.
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Goal 14: Urbanization.

To provide for an orderly and efficient transition from rural to urban land use.

The Board finds that Goal 14 is not an applicable approval criterion for two reasons. First, the
Property is located outside of any urban area. Second, aggregate mining is considered a rural
land use and docs not promote urbanization. Therefore, the Board finds that Goal 14 is not
applicable.

Coal 15: Willamette River Greenway.

To protect, conserve, enhance and maintain the natural, scenic, historical,
agricultural, economic and recreational qualities or lands nlong the Willamette River as the
Willamette River Greenway.

The Board finds that no portion of the Property is located in the Willamette River Greenway, and
no lands within the Greenway are affected by this proposal. Therefore, the Board finds that Goal
15 is not an applicable approval criterion for the PAPA Application and the Comprehensive Plan
Amendment and Zone Change Application.

Goal 16: Estuarine Resources

To recognize ond protect the unique environmental, economic, and social values of
each estuary and associated wetlands; and

To protect, maintain, where appropriate develop, and where appropriate restore the
long-term environmental, economic, and social values, diversity, and benefits of Oregon's
estuaries.

The Board finds that no portion of the Property or the designated impact area is located within an
estuary. As a result, the Board finds that the Project will not adversely affect any estuarine
resources. Accordingly, the Board finds that Goal 16 is not applicable to the PAPA Application
and the Comprehensive Plan Amendment and Zone Change Application.

Goal 17: Coastal Shorelands.

To conserve, protect, where appropriate, develop and where appropriate restore the
resources and benefits of all coastal shorelands, recognizing their value for protection and
maintenance of water quality, fish and wildlife habitat, water-dependent uses, economic
resources and recreation and aesthetics. The management of these shoreland areas shall be
compatible with the characteristics of the adjacent coastal waters; and

To reduce the hazard to human life and property, and the adverse effects upon
waler quality and fish and wildlife habitat, resulting from the use and enjoyment of
Oregon's coastal shorelands.
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The Board finds that no portion of the Property or the designated impact area is located within a
coastal shorelands area. As a result, the Board finds that the Project will not adversely affect any
coastal shorelands resources. Accordingly, the Board finds that Goal 17 is not applicable to the
PAPA Application and the Comprehensive Plan Amendment and Zone Change Application.

Goal 18: Beaches and Dunes.

To conserve, protect, where appropriate develop, and where appropriate restore the
resources and benefits of coastal beach and dune areas; and

To reduce the hazard to human life and property from natural or man-induced
actions associated with these areas.

No portion of the Property or the designated impact area is located within a designated beach or
dune. As a result, the Board finds that the Project will not adversely affect beach or dune
resources. Accordingly, the Board finds that Goal 18 is not applicable to the PAPA Application
and the Comprehensive Plan Amendment and Zone Change Application.

Goal 19: Ocean Resources.

To conserve marine resources and ecological functions for the purpose of providing
long-term ecological, economic, and social value and benefits to future generations.

The Property does not include or abut any ocean resources, and the Project will not impact any
ocean resources. No party contended in the County proceedings that Goal 19 was applicable to
the PAPA Application and the Comprehensive Plan Amendment and Zone Change Application.
Therefore, the Board finds that Goal 19 is not applicable to the PAPA Application and the
Comprehensive Plan Amendment and Zone Change Application.

II. OREGON ADMINISTRATIVE RULES

OAR 660-023-0180 Mineral nod Aggregate Resources

(3) An aggregate resource site shall be considered significant if adequate information
regarding the quantity, quality, and location of the resource demonstrates that the site
meets any one of the criteria in (a) through (c) of this section, except as provided in
subsection (d) of this section:

(a) A representative set of samples of aggregate material in the deposit on the site meets
applicable Oregon Department of Transportation (ODOT) specifications for base rock for
air degradation, abrasion, and soundness, and the estimated amount of material is more
than 2,000,000 tons in the Willamette Valley, or more than 500,000 tons outside the
Willamette Valley;

QUALITY

The Board finds that a representative set of samples from the site meet ODOTspecifications for
base rock as required by this rule. As support for this conclusion, the Board relics upon the
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results of industry-standard tests, which demonstrated that seven (7) samples of aggregate
materials from the site meet ODOT specifications for base rock, together with expert opinions
from two geologists who analyzed the samples collected from the site.

Specifically, the Board finds that the Applicant presented test results reporting that seven (7)
samples of aggregate materials from the site satisfied applicable criteria set forth in ODOT's
Standard Specificationsfor Highway Construction (revised 2008, current edition) Section 02630
for air degradation, abrasion, and Sodium Sulfate soundness. See Table I of Appendix A of the
Applications. The Board finds that an ODOT-accredited aggregate testing laboratory, Carlson
Testing ("Carlson"), conducted these tests in accordance with industry standard. See Appendix
A of the Applications (Aggregate Resource Evaluation and Significance Determination prepared
by Kuper Consulting LLC, referred to herein as the "Significance Report").

The opponents' primary challenge with respect lo the quality of resource, which is discussed
more fully below, relates to the procedures and methodology used to test the site. However, for
the reasons stated below, the Board finds that the seven (7) samples of aggregate material from
the site meet applicable ODOT specifications for base rock for air degradation, abrasion, and
soundness.

Mr. James, Registered Professional Geologist, Or. Rodine, Certified EngineeringGeologist, and
Mr. Schneider argue 1) that the selected samples of aggregate material are not "representative"
as required by the Goal S rule; 2) that the American Association of State Highway and
Transportation Officials (AASHTO) standards controlled the sampling process; 3) that the
number of borings and trenches were not adequate to characterize the significance-of the sand
and gravel deposits; and 4) that the aggregate in the Sunny Valley area is of poor quality, based
on previous experience with other aggregate sources in the area.

First, the Board finds that these samples are a "representative set of samples of aggregate
material in the deposit on the site" as required by the Goal S rule based upon the testimonyof the
Certified EngineeringGeologists at Kuper Consulting, LLC. The Kupers testified that the
samples were representative because they followed geologic methods accepted in the industry
and used their best professional judgment in selecting them. Saa Kuper Consulting letters to
Planning Commission dated May 5 and 27, 2014 (Attachment F and K to Staff Report, dated
June 23, 2014), incorporated herein by reference as findings. Specifically, the Kupers testified
that they characterized the site and selected samples based upon analysis of published geologic
mapping of the site, review ofwater well logs in the surrounding area to observe geologic
conditions within the wells, and the continuous physical observation of the materials encountered
and produced by the drilling and trenching equipment used for the subsurface investigation
(including excavation of 2 sonic borings on either end of the site, review of2 water well logs
located in between these 2 borings on the site, and excavation of 17 exploratory trenches on the
site ranging in depth from 14 to 33 feet). Id.; see also Kuper Consulting letter to Board. dated
June 18, 2014 (Exhibit G). incorporated herein by reference as findings; see also Application
narrative, p. 39 and Appendix A.

The Kupers also testified that samples were continuously retrieved from the ground surface to
the bottom of each boring for observation and testing of the material and were collected in one to
two foot intervals. Kuper Consulting's letter 10 Board, dated June 18, 2014 (Exhibit G). Further,
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the Kupers testified that approximately 4,200 pounds ofsamples were retrieved from the two
borings, and that the borings were continuously geologically logged by a licensed engineering
geologist with over 38 years ofexperience. ld. Additionally, the Kupers testified that a licensed
engineering geologist with 35 years ofexperience worked with an excavator nnd a technician to
excavate 17 exploratory trenches and geologically logged each trench, which were a minimum of
5 feet wide, I5 feet long and ofvaried depths, resulting in on additional 650 pounds ofsamples.
Id. Trenches were placed across the site to confirm the continuity of the resource as well as to
compare them to the findings within the borings. Id.

Based on the testimony and evidence by the Certified Engineering Geologists al Kuper
Consulting, the Board does not concur with the assertion by Mr. James, Dr. Rodine and Mr.
Schneider that the samples ofaggregate material are not representative as required by the Goal 5
rule.

Secondly, the Board finds that the sampling process performed by the Applicant complies with
all applicable standards, and that the number ofborings and trenches were udequtite to
characterize the significance of the sand and gravel on the site. The Board finds that the Goal 5
rule (0AR 660-023-0180) incorporated the ODOT standards, but did not expressly incorporate
any other standards. Goal 5 does not define "representative samples" and leaves the judgment up
to the professional geologist to make that determination. The Kupers testified that, as with all
geological analyses within the aggregate and construction industry, it is up to the professional
geologist or engineer to decide what samples represent the soil or rock that underlie a site and
then use professional judgment to assign laboratory tests on those representative samples. The
Kupers test ified that the ODOT, ASTM, and AASHTO methods require the use ofjudgment by
discretion of the Certified Engineering Geologist in determining lhe ·'representative set of
samples" for quality purposes under the Goal 5 Rule. Kuper Consulting letter to Planning
Commission dated May 5, 2014 (Attachment F to Staff Report, dated June 23, 2014). The
ASTM methods (ASTM D-75, Appendix X-2), under "Securing Samples", recommends that the
rock material be inspected to detennine ·'disccmable variations". This requires the use ofvisual
discretion and professional judgment and is a reason that the ASTM Note 2 states that "the
investigation should be done only by a responsible trained and experienced person" (i.e. a
Certified Engineering Geologist who can use the appropriate judgment to assure representative
samples are selected). ld. The ASTM method suggests samples be chosen from different stratum
"discemable to the sampler". This requires professional judgment. The same section also
recommends that an "estimate" of the different materials should be made. Again, this requires
the Certified Engineering Geologist's professional judgment and discretion. The same section
leaves the number and depth oftest holes to the judgment of the geology professional. Id.

Based on the technical field work and analyses conducted by Kuper Consulting, as described
above and in the record, the Board does not concur with the assertion by Mr. James, Dr. Rodine
and Mr. Schneider that the AASHTO standards control, and the Board finds that the Applicant's
sampling process complied with all applicable standards and the number ofborings and trenches
were adequate to characterize the significance ofthe sand and gravel on the site.

Furthermore, the Board finds that subject test results and related expert opinions constitute
substantial evidence to support the conclusion that the site satisfies the quality threshold ofOAR
660-023-0180(3)a). Mr. Schneider asserted that the aggregate in the Sunny Valley area is of
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poor quality, based on his previous experience with other aggregate sources in the area. The
Board finds that Mr. Schneider is not a geologist or an expert in characterizing or analyzing the
distribution of subsurface rockmaterials or in understanding the quality threshold for purposes of
the Goal 5 rule at a given site. Therefore. the Board finds Mr. Schneider's testimony regarding
the quality of the material in the deposit on the site to be less credible than the testimonyoffered
by the Kupers on this subject.

Although Mr. James and Dr. Rodine are geologists, the Boord does not concur with their
assertions that Kuper Consulting has not performed the proper work to conc1ude that the site is
significant. The Board finds that substantial evidence in the record demonstrates thnt Kuper
Consulting has successfully permitted at least 25 aggregate mining projects under Goal 5 criteria.
Furthermore, the Board finds that Kuper Consulting's continuous presence during the
excavations and material sampling, its detailed Significance Report, and the independent
laboratory testing of the samples in accordance with Goal 5 criteria arc more persuasive than the
testimony ofMr. James and Dr. Rodine.

Lastly, on remand, opponents' attomey Sean Malone contended that the Site's aggregate was not
high quality aggregate because it contained clay that would need to be cleaned before processing.
However, the Board finds that, pursuant to State law, the standard applied under Goal 5 for
determining the quality ofan aggregate resource is whether or not the aggregate resource
complies with ODOT specifications. See Exhibit A-9 and A-14. Accordingly, the Board finds
that compliance with ODOT specifications is the only applicable standard and that cost of
cleaning or other economic factors arc not a proper consideration under Goal 5 and are irrelevant
to a significance determination. Based on the Significance Report, and for the reasons detailed
above, the Board finds that there is substantial evidence in the record that the subject site
contains high-quality aggregate pursuant to Goal 5.

On the basis of the testimony presented, and for the reasons stated above, the Board finds that a
representative set of samples of aggregate material in the deposit on the site meets applicable
ODOT specifications for base rock for air degradation, abrasion, and soundness.

QUANTITY

The Board finds that the site is located outside the "Willamette Valley" as that term is defined in
OAR 660-023-0180( I )(m) because the site is localed in Josephine County. Therefore, the Board
finds that the rule requires that the estimated amount of material in the deposit on the site must
exceed 500,000 tons to qualify as significant.

The Kupers estimate that the estimated amount of quality material in the deposit on the site is al
least 6,900,000 tons. See Appendix A of the Applications. The Kupers reached this conclusion
by examining a base topographic map and the logs of the on-site subsurface exploration; making
allowances for setbacks, slopes, and the anticipated mining depth; and then interpolating the
location of the resource between known points of elevation. Id. Westlake Engineering
(Westlake") supplemented this analysis by conducting industry-standard volumetric models. lei.
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Mr. James and Dr. Rodine offered a counter-opinion regarding the quant ity of the aggregate
material in the deposit on the site on the bases ofinadequate sampling and an undercalculation of
percentage ofclay or mud/debris material from historic landslides in the area.

The Board does not concur with Mr. James' and Dr. Rodine's testimony. The Board finds that
the Kupers' analysis and testimony is particularly credible in light of their extensive expertise
characterizing aggregate mines. See Exhibit D and See Kuper Consulting letter to Planning
Commission dated May 5, 2014 (Attachment F to Staff Report, doted June 23, 2014). The Boord
relies upon the Kupers' expert testimony and finds that the estimated amount ofquality
aggregate in the deposit on the site far exceeds the minimum requirement of500,000 tons.

LOCATION

The Board finds that the site meets the locational requirements ofthis rule for two reasons. Firsl,
for the reasons explained above, which reasons arc incorporated by reference. the Board finds
that the site is located outside of the "Willamette Valley" and meets the quality and quantity
thresholds applicable to an aggregate site outside of the Willamette Valley (more than 500,000
tons).

Second, the Board finds that the site is located in an area replete with aggregate resources. As
support for this conclusion, the Board relics upon testimony from the Kupcrs that the site has an
abundance ofdesirable and high-quality Quaternary-age Alluvial Gravels and Sands, not unlike
other valleys in the area. See Appendix A ofthe Applications. The Board finds that the area of
Placer has a long history ofmining. The Board also finds that field work performed by two
experienced Oregon licensed engineering geologists confirmed that the aggregate resource is
located within the site.

0AR 660-023-0180(3):

(b)The material meets local government standards establishing a lower threshold for
significance than subsection (a) of Ihis section; or

The Board finds that this subsection is not applicable because the County has not adopted
standards establishing a lower threshold for significance than subsection (a) of this section.

(e) The aggregate site was on an inventory of significant aggregate sites in an acknowledged
plan on September 1, 1996.

The Board finds that the Property is not significant under this subsection because it was not on
an inventory ofsignificant aggregate sires in an acknowledged plan on September 1, 1996.

(d) Notwithstanding subsections (a) and (b) of this section, except for an expansion area or
an existing site if the operator of the existing site on March 1, 1996, had an enforceable
property interest in the expansion area on that date, an aggregate site is not significant if
the criteria in either paragraphs (A) or (B) of this subsection apply:
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(A) More than 35 percent of the proposed mining urea consists ofsoil classified as Class I
on Natural Resource and Conservation Service (NRCS) maps onJune 11, 2004; or

(B)More than 35 percent of the proposed mining area consists ofsoil classified as Class II,
or ofa combination ofClass II and Class I or Unique soil, on NRCS maps available on
June 11, 2004...

The Board finds that the criteria in paragraphs (A) and (B) do not apply because, according to the
applicable NRCS maps, no Class 1 orunique soils are mapped on the site, and no more than 10%
ofClass 11 soils are mapped on the site. See Aggregate Resource Evaluation and Significance
Determination prepared by KuperConsulting, LLC in Appendix A ofthe Applications.
Therefore, no qualifying percentage ofClass I or 11 soils are present. For these reasons, the
Board finds that the Property is not rendered not significant due to soils.

In summation, the Board finds that the site is significant based upon its quality, quantity, and
location.
0AR 660-023-0180:

(5) For significant mineral and aggregate sites, local governments shall decide whether
mining is permitted. For a PAPA application involving an aggregate site determined to be
significant undersection (3) of this rule, the process for this decision is set out in
subsections (a) through (g) ofthis section. A local government must complete the process
within 180 days after receipt of a complete application that is consistent with section (8) of
this rule, or by the earliest date after 180 days allowed by local charter.

The Board finds, for two reasons, that the County has correctly processed the Applications.
First, as explained below, the County applied the criteria in subsections (a) through (g) of this
section 10 decide that mining is permitted on the Property. Second, the Board finds that it
rendered the final decision approving the Applications by signingwritten Findings of Fact and
Conclusions ofLaw on October 8, 2014, as extended by the Applicant. Specifically, the County
deemed the Applications complete on February 28, 2014. The Applicant provided the County
extensions to the County's obligation. Therefore, the Boord finds that it hos complied with the
procedural requirements ofthis section.

Furthermore, the Applicant requested initiation ofremand proceedingson May 25, 2016, and the
County held remand hearings starting on July 18, 2016. The Board moved efficiently through
tho remand process, holding its final deliberation hearing and approving the Applications on
remand on October 10, 2016, in accordance with all applicable local laws.

(5)a) The local government shall determine an impact area for the purpose of identifying
conflicts with proposed mining and processing activities. The impact area shall be large
enough to include uses listed in subsection (b) of this section and shall be limited to 1,500
feet from the boundaries of the mining area, except where factual information indicates
significant potential conflicts beyond this distance. For a proposed expansion ofan existing
aggregate site, the impact area shall be measured from the perimeter of the proposed
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expansion area rather than the boundaries of the existing aggregate site and shall not
include the existing aggregate site.

The Board finds that the impact area for purposes of identifying conflicts with the proposed mine
under the Goal 5 rules is limited to 1,500 feet from the boundaries of the miningarea ("Impact
Area"). See Figure 2 ofApplications. For the reasons explained below, the Board finds that
there is no factual evidence in the record that indicates significant potential conflicts beyond this
distance.

EXPANSION OF IMPACT AREA TO ASSESS POTENTIAL GOAL 5 CONFLICTS

Opponents contend that the County should expand the Impact Arco for purposes of assessing
potential Goal 5 conflicts related to traffic, noise, toxic dust, water, and wildlife safety, but the
Board denies these contentions for two reasons. First, the Board finds that there is no basis to
expand the Impact Area to address conflictS beyond this area. OAR 660-023-01 80(5)(u) permits
expanding the Impact Area beyond 1,500 feet from the boundaries of the mine, but only when
"factual information indicates significant potential conflicts beyond this distance." Opponents
submitted a letter from WolfgangNebmaier identifying potential conflicts. See letter from
Wolfgang Nebmaier dated May 30, 2014 (Exhibit 18). The letter provides no substantial
evidentiary basis to expand the Impact Area, and substantial evidence in the record is to the
contrary. As support for this conclusion, the Board relies upon and incorporates by reference the
findings set forth immediately below in response to opponents· contentions concerning potential
conflicts, as a basis to conclude that there is no basis to expand the Impact Arca. The Board also
relies on and incorporates herein as findings the letter from Applicant's attorney, Steve Pfeiffer,
dated May 27, 2014 (Attachment K to StaffReport, dated June 23, 2014). As such, the Board
finds that the opponents have not presented "factual information" of"significant potential
conflicts" sufficient to require the Board to expand the Impact Area.

Second, the Board finds that the Project conditions of approval will adequately control potential·
conflicts relatingto traffic, noise, toxic dust, water, and wildlife safety. The fact that these
conditions protect resources within the 1,500-foot area ensures that locations that are even farther
away are also adequately protected.

A. POTENTIAL TRAFFIC CONFLICTS

Although opponents contend that the County should expand the impact area to consider potential
traffic conflicts, the Board finds that there is no legal basis to expand the Impact Area on these
grounds. For the reasons explained below in response to OAR 660-023-0l 80(5)(b)(B), the
Board finds that the Applicant's Transportation Impact Assessment prepared by Sandow
Engineering, dated July 29, 2013 (TIA") complies with the requirements of that subsection
because it evaluates potential conflicts lo local roads used for accessing the mine within one mile
of the entrance to the miningsite. See TIA at Appendix G of the Applications. Further, the TIA
addresses each of the potential conflict areas recited in the nile. Id.

The Board finds that the Goal 5 administrative rule requires an analysis of potential
transportation impacts within one mile of the site or to the nearest arterial, whichever is further.
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The entrance to the site is proposed on Placer Road. Id. Placer Road does not intersect any
arterial streets 10 the easL Id. To the west. the nearest major intersection is Sunny Valley Loop.
Id. There are not intersections along the haul route to Interstate-5 ramps that arc classified
higher than a "Local Collector." Id. The TIA included a thorough analysis ofpotential conflicts
from truck traffic generated by the site along the entire haul route. Id. The Board finds that
since the TIA analyzed potential conflicts from truck traffic generated by the site along the entire
haul route, and the County Public Works staff expressed concurrence with such analysis, there is
no basis to expand the traffic impact area. The Board also finds that Mr. Nebmaier did not
present substantial evidence to refute Sandow Engineering's documented calculations, nor has
Mr. Nebmaier presented any expert testimony otherwise challenging the methodology or
assumptions on which the TIA is based. The Board finds that substantial evidence in the record
supports the TIA's findings, and accordingly, the Board finds that the there is no basis to expand
the Impact Area based on potential traffic conflicts.

B. POTENTIAL NOISE CONFLICTS

Opponents also contend that the Impact Area should be expanded to addresspotential noise
conflicts. Noise experts Daly-Standlee & Associates, Inc. submitted the Sunny Valley Mine
Noise Study, dated August 15, 2013 (the "Noise Study") (Appendix F to Applications). The
Noise Study concluded, "If mitigation measures such as those discussed in this report arc
included in the approved mining plan, noise from the Sunny Valley Mine will comply with DEQ
noise limits at all residences. Based upon DSA's [Daly-Standlee & Associates, Inc.'s] review of
the mining plan submitted to the County, these mitigation measures hove been incorporated into
the plan under review by Josephine County and DOGAMI." Noise Study, p. I. The Board finds
that the Applicant has included the noise mitigation measures suggested in the Noise Study into
its mining plan, and that conditions of approval ensure implementation of such mitigation
measures. The Board also finds that because the Noise Study unequivocally documents
compliance with DEQ noise regulations at all residences within and beyond the 1,500 Impact
Area, there is no basis to expand the Impact Area based upon potential noise conflicts.

C. POTENTIAL TOXIC OUST CONFLICTS

Opponents also contend that the Impact Arca should be expanded to address potential conflicts
with toxic dust. Air quality experts at Arctic Engineering, Ltd. submitted a Potential Air Quality
Impacts and Permitting Assessment Report, dated August 19, 2013 (the "AirQuality Repor")
(Appendix H of Applications). The Air Quality Report stated that the Applicant has implemented
fugitive dust mitigation measures recommended by Arctic Engineering, Ltd. The Air Quality
Report concluded:

"These combined actions and activities will more than suffice to
comply with the requirements (OAR) ofChapter 340, Divisions
200 through 268, and reduce total particulate matter (PM)... by
more than 95% from this aggregate removal operation and the
trucking operations to the public roadway at Placer Road. By
paving the access road from lhe scalehouse to Placer Road and
utilizing an aggressive O&M Plan, fugitive emissions from
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aggregate conveying/crushing operations and entrained road dust
from trucking and hauling operations at the facility will be reduced
to regulatory insignificant levels." Air Quality Report, Section
6.0.1.

The Board finds that the Applicant has included the air quality mitigation measures suggested in
the Air Quality Report into its mining plan and that conditions of approval will ensure
implementation of such mitigation measures. The Board also finds that the Air Quality Report,
along with the testimony from Dr. De Hoeg, dated May 23, 2013, demonstrates that dust from
the mine will be reduced to insignificant levels within the Impact Area. Therefore, the Board
finds that there is no basis to expand the Impact Area based upon potential dust conflicts.

D. POTENTIAL WATERCONFLICTS

Opponents also contend that the Impact Area should be expanded to address water conflicts.
Environmental consultants Shannon & Wilson, Inc. submitted a Hydrogeologic Evaluation,
dated August 2013 ("Hydrogeologic Report") (Appendix B of Applications), and Westlake
Consultants, Inc. submitted an Erosion and Sediment Control and Storm Water Narrative, dated
August 2013 ("Erosion and Sediment Control Repor") (Appendix J to Applications). The Board
finds that both reports conclude that with appropriate mitigation, there will be no significant
downstream impacts from the mine either within or beyond the 1,500-foot impac1 areo boundary.
Hydrogeologic Report, pp. 22-23; Erosion and Sediment Control Report, pp. 2-7. The Board
finds that the Applicant has included the mitigation measures suggested in both reports into its
mining plan, including a phased mining approach, infiltration swules, and a long-term
groundwater monitoring program, which the reports demonstrate will ensure that no discharged
water will leave the mine boundary because all discharged water will be processed on-site. Id.
Additionally, the Board relics on the testimony of Mr. Bernard Smith, who testified at the Moy
12, 2014 Planning Commission hearing that all runoff from impervious surfaces associated with
the haul road and the bridge will be captured and returned to the mining area with no discharge
off-site. The Board further finds that opponents have not submitted any direct evidence refuting
the Applicant's experts and have not presented any expert testimony challenging the Applicant's
experts or their reports. Therefore, the Board finds that there is no basis to expand the Impact
Area based on potential water conflicts.

E. POTENTIAL WILDFIRE SAFETY CONFLICTS

Opponents argued that increased traffic from the mining operation will create potential wildfire
safety conflicts beyond the impact Area because the haul route is the sole wildfire escape route
available to residents in the area. However, the Board finds that wildfire safety is not a criterion
required to be addressed by the Applicant under the controlling Goal 5 administrative rule or
under County ordinance provisions implementing the same. Furthermore, the Board finds that
the TIA submitted by Sandow Engineering demonstrates that Placer Road and associated
intersections will continue to function adequately under applicable County road standards during
mining activity, and the record contains no credible substantial evidence to the contrary. TIA, p.
22.
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Based upon the foregoing, the Board limits the Impact Area to 1,500 feet from the boundaries of
the mining area.

0AR 660-023-0180:

(S) For significant mineral and aggregate sites, local governments shall decide whether
mining is permitted. For a PAPA application involving an aggregate site determined to be
significant under section (3) of this rule, the process for this decision is set out in
subsections (a) through (g) of this section...

(S)(b) The local government shall determine existing or approved land uses within the
impact area that will be adversely affected by proposed mining operations and shall specify
the predicted conflicts. For purposes of this section, "approved land uses" are dwellings
allowed by a residential zone on existingplatted lots and other uses for which conditional
or final approvals have been granted by the local government. For determination of
conflicts from the proposed mining of a significant aggregate resource site, the local
government shall limit its consideration to the following: ... (A through F]

(5)(c) The local government shall determine reasonable and practicable measures that
would minimize the conflicts identified under subsection (b) of this section. To determine
whether measures would minimize conflicts to agricultural practices, the requirements of
ORS 215.296 shall be followed rather than the requirements of this section. If reasonable
and practicable measures are identified to minimize all identified conflicts, mining shall be
allowed at the site and subsection (d) of this section is not applicable. If identified conflicts
cannot be minimized, subsection (d) of this section applies.

The Board adoptsjoint findings in response to these two subsections below. First, regarding
"approved uses," Applicant has identified the "approved uses" within 1,500 feet from the
boundaries of the mining area as undeveloped, rural residential, and forestry uses. There are
rural residential uses lo the north and west of the area, and there are undeveloped and forestry
uses to the cast and south of the site. See Figure 2 and Table I, Appendix M of Applications.

Although Edward Breu testified that he operates a nursery on his property within the Impact
Area, and Joann Brett testified that she has an organic garden on her propertywithin the Impact
Area, the Board finds that such testimonywas not supported by any specific evidence in
sufficient detail to identify "accepted farm practices" that must be considered under ORS
215.296. See letters from the Bretts (Exhibit MM). Specifically, the Board finds that a nursery
license does not constitute substantial evidence identifying "accepted farm
practices." Furthermore, the Board finds that the Bretts did not contend that the Project would
force a significant change in or significantly increase the cost of accepted farm or forest practices
on their property. Id. Additionally, the Board finds that organic farming is not properly viewed
ns either a "farm use" or an "accepted farm practice." Dierking v. Clackamas County, 38 Or
LUBA 106 (2000) (so holding). Moreover, although William and Elizabeth Corcoran testified
that they have a business plan for a proposed winery on their property within the Impact Arca
and currently operate an agricultural business including a vineyard, fruit trees, berry field,
vegetables, bee hives, timber and Christmas trees, the Board finds that such testimonywas not
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supported by any specific evidence in sufficient detail to identify "accepted farm practices"
under ORS 215.296. See letters from the Corcorans (Exhibits YYY, ZZZ and GGGG). In
addition, the Board finds that the Corcorans did not contend that the Project would force a
significant change in or significantly increase the cost of accepted farm or forest practices on
their property. id.

Therefore, the Board finds that a reasonable person would rely upon the agricultural survey and
the testimony and evidence of various Project consultants, as described herein, to support the
conclusion that the Project will not generate any significant conflicts with agricultural practices
on surrounding lands.

No party has identified any other "approved uses" within 1,500 feet or the proposed mining and
processing area. Therefore, the Board finds that the Applicant's identification of "approved
uses" accurately describes the "approved uses" within the Impact Area.

0AR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted conflicts. For purposes of this section, "approved land uses"
arc dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination of conflicts from the proposed mining of a significant aggregate resource
site, the local government shall limit its consideration to the following:

(A) Conflicts due to noise, dust, or other discharges with regard to those existing and
approved uses and associated activities (e.g., houses and schools) that arc sensitive to such
discharges;

As explained in more detail below, the Board finds that there arc limited conflicts due to noise,
dust, or other discharges to sensitive uses within the lmpact Area; however, the Board finds that
there arc reasonable and practicable measures that will minimize these conflicts. The Board
adopts these reasonable and practicable measures as conditions of approval in order to assure that
the identified conflicts arc minimized.

NOISE:

IDENTIFICATION OF CONFLICTS:

The Board makes the following findings as to the noise impacts of the Project:

• Pursuant to DEQ classifications, the Property is a "previously unused industrial or
commercial site," because it has not been used by an industrial or commercial noise
source in the 20 years prior lo the commencement ofmining operations on the Property.
0AR 340-035-0015(47).

• As a result, the more restrictive of the following standards apply to the mine: (I) the
maximum allowable noise levels for industrial and commercial noise sources set forth in
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Table 8 ofOAR 340-035-0035. which are set for I%, I 0%, and 50% of an hour; or (2)
the •·ambient noise degradation" levels which require that any ..new industrial or
commercial noise source" on a "previously unused industrial or commercial site" cannot
produce noise sufficient to cause existing ambient noise levels to increase by more than
IO decibels ("dB") pursuant to OAR 340-035-0035(1)(b)(B).

• The more restrictive of the two DEQ standardsand thus the one applicable to the
Property-is the ..ambient noise degradation" level (ambient noise levels plus 10 dB).

• There are 14 noise-sensitive uses (all single-family residences) within 1,500 feet of the
site. The locations of these residences are shown in Appendix F, Figure 4 of
Applications.

• Without mitigation, certain residences in the Impact Area could experience noise
conflicts that exceed DEQ standards under a worst-case noise scenario because the
predicted loudest hourly statistical noise levels at these residences could cxcecd the
identified "ambient noise degradation" level. This worst-case scenario would occur when
all equipment would be operating simultaneously throughout each hour of the workday.

As support for these conclusions, the Board relies upon the testimony of the Applicant's
acoustical engineer, Kerrie G. Standlee, P.E. of Daly Standlee and Associates (""DSA"). See
Sunny Valley Mine Noise Study dated August 15, 2013 (Appendix F of Applications). In that
study, DSA reached each of the conclusions adopted by the Board as findings above. Id. The
Board finds DSA's testimony to be particularly credible due to DSA's subst antial experience and
its utilization of industry-standard equipment and methodologies. Id. The Board finds that a
reasonable person would rely upon DSA's testimony to reach the above conclusions regarding
noise impacts associated with the Project.

Further, the Board finds that opponents· contentions to the contrary do not undermine DSA's
testimony. The Board addresses each of the opponents· contentions below.

METHODOLOGY CONCERNS

First, although Wolfgang Ncbmaier and Steve Schneider contend that the shape of Sunny Valley
in the vicinity of the mine is like an amphitheater, which increases the noise levels produced by
the proposed mining operations above those presented in the DSA Noise Study, the Board denies
this contention because it misconstrues acoustic design principles of amphitheaters and of the
noise modeling in the Noise Study. The Board finds that DSA appropriately took into account
the topography of the surrounding area and sufficiently addressed mining generated noise and
any impacts that the topography may have on the mining generated noise levels at residences in
Sunny Valley.

The Board is persuaded by the testimony of DSA in its letter dated June 20, 2014 (Exhibit O),
and adopts such letter and incorporates it herein as findings. Specifically, the Board finds that an
amphitheater-like design is not enough to cause the noise amplification such as the opponents
contend. The Board further finds that the noise modeling program used by DSA to predict the
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noise levels at residences in the valley takes into account the topography of the surrounding area
and, therefore, the Board finds that DSA correctly measured mining generated noise and any
impacts that topography may have on mininggenerated noise levels.

Second, although Steve and Marion Schneider contend that DSA incorrectlymeasured ambient
noise levels and incorrectlymeasured crusher noise levels from the Project as to area residences,
the Board denies this contention because it misconstrues applicable law and the evidence in the
record. The Board finds that DSA correctlymeasured ambient noise levels and crusher noise
levels in its analysis.

Although ihe Schneiders contend that DSA erred by failing to make noise measurements during
the summer months when Grave Creek has low water flow levels, the Board denies this
contention because the Board finds that, available rain data shows that precipitation levels in
May (when DSA measured) are representative of precipitation levels from late April through
early October and because DEQ measurement guidelines require that ambient noise
determination data be taken without emphasis on either noise peaks or unusual quiet. See letter
from DSA dated July 7, 2014 (Exhibit 11 I I I), adopted and incorporated herein as findings.
Further, the Board finds that the ambient levels in May are representative of low-flow conditions,
and that DSA correctly measured ambient noise levels. Id.

Additionally, although the Schneiders contend that DSA erred by incorrectly measuring crusher
noise levels in its analysis, the Board denies this contention because the Noise Study took into
consideration the distance and the frequency weighting of the particular crusher itused in its
analysis. Id. The crushing and screening plant used in the Noise Studywas measured at a
distance of80 feet and the frequencyweighting used to measure the crusher was the A-weighted
level, which is specified by DEQ noise regulations. Id. The Board finds that it is impossible to
compare the crusher sound levels presented by the Schneiders with the levels used by DSA
because the Schneiders do not provide a reference distance for their crusher sound levels, nor do
they provide the frequency weighting used 10 measure their crusher sound levels. Therefore, the
Board finds that the Schneiders have not submitted evidence sufficient to refute DSA's Noise
Study. The Board is persuaded by DSA's testimony and finds that DSA correctly measured
crusher noise levels in its analysis.

Further, the Board finds that the Schneiders· estimate of the noise levels emanating from the site
to their house is not credible and not supported by substantial evidence in the record. The Board
finds that audibility is not an approval criterion and is persuaded by DSA's mitigated noise
contours, analysis, and noise predictions. Id.

Finally, although WolfgangNebmaier criticizes the Noise Study for not including the noise
levels of "open" mufflers and "jake brakes"on haul trucks, the Board does not concur with this
argument and finds that DSA used typical noise levels for haul trucks in its Noise Study. Typical
noise levels for on-road haul trucks do not include noise from "open" mufflers and "jake brakes"
because these are expressly forbidden by Oregon law. See letter from DSA, dated June 20, 2014
(Exhibit O), citing OAR 340-035-0030. The Board finds that it is reasonable for the Noise Study
to exclude noise levels from truck pans that are illegal under Oregon law.
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Accordingly, the Board agrees with the substantial evidence presemed by DSA regarding the
measurement and prediction of noise levels near residences.

UNSAFE NOISE LEVELS

Although David Bish contends that noise levels from the mine may result in hearing impairment
for those living near the gravel pit based on a National Institute for Occupational Safety and
Health (NIOSH) study, the Board denies this contention because the NIOSH study examined
noise exposure levels for mine workers, not residents near the mines. See letter from DSA dated
July 7, 2014 (Exhibit 1 1 1 1 1 ). The Board is persuaded by the testimony of DSA, which stated
that the sound levels addressed in the NIOSHstudy are for workers who are working on of in
very close proximity to the mining equipment. Id. The Board finds that the DSA Noise Study
demonstrates that the highest predicted mitigated sound level at a residence near the proposed
mining operation is 47dBA, which is well below the NIOSH recommended exposure limit of
85dBA presented by Mr. Bish. The Boord relics on the DSA Noise Study and finds that the
noise levels for residents near the proposed mine arc predicted to be well below the threshold for
hearing damage.

NOISE IMPACT ON WILDLIFE

Although Ann Smith testified that noise levels from the site will adversely affect wildlife, the
Board denies this contention because it is persuaded by the testimony ofDSA that wildlife do not
alter their natural habitats in response to noise being generated at a mining site so long as there is
no threat to their well-being. See tellers from DSA dated July 7, 2014 and July 11, 2014 (Exhibit
TTITT). The Board relies on the long-standing professional experience of the acoustical
engineers at DSA and on DSA's testimony that the Environmental Protection Agency (EPA) has
srudicd effects of noise on wildlife and other animals and produced documents concluding that
wildlife and other animals will often react to a new noise source when first introduced, but then,
if there is no physical threat to their well-being and if the noise level is in the range predicted to
radiate from the proposed mine, will acclimate to the noise and return to their normal patters.
Id.

Additionally, although Steven Lawwill testified that the noise generated from the proposed mine
will stress his cattle herd, lower the quality of his beef, and potentially reduce his calf
production, the Board denies this contention for the same reasons discussed above. The Board
relies on the expert opinions and acoustical studies of DSA and finds that the noise generated
from the proposed mine will not stress Mr. Lawwill's cattle in any meaningful way and will not
require him to modify his fanning practice.

Accordingly, the Board agrees with the substantial evidence presented by DSA regarding the
effect of noise on wildlife and other animals and finds that the noise levels predicted to emanate
from the proposed mine will not adversely affect wildlife and other animals.
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VACANT LOT NOT INCLUDED IN NOISE STUDY

Although Gary Mackey requests that a noise study be conducted for his vacant lot within the
Impact Area, the Board finds such additional study is not required nor necessary for three
reasons. First, the Board relies on DSA's interpretation of the Goal 5 administrative rule and
DEQ noise regulations and finds that the ambient noise impact assessment is to be addressed al
existing dwelling units, not at unoccupied land. See letter from DSA dated July 7, 2014 (Exhibit
1 ITT l). Specifically, OAR 340-035-0035 s_tates that the noise criteria must be met at "noise
sensitive property." OAR 340-035-0015 defines "noise sensitive property," in part, as "real
property normally used for sleeping." The Board finds that the use of the term "real property
normally used for sleeping indicates that a dwelling must be located on a parcel in order for
there to be potential noise impact on a residence. Accordingly, the Board finds that an additional
noise study of Mr. Mackey's property is not required because his property is vacant and
unoccupied and, consequently, is exempt under the DEQ noise regulations based on the safe
harbor rule of OAR 660-023-0180( Ig).

Second and in the alternative, the Board finds that the Goal 5 administrative rule and DEQ noise
regulations do not require that noise levels be predicted at every residence around the site; rather,
noise levels are to be predicted at representative locations around the site. Id. According to the
DSA Noise Study, the residences selected in the study are representative locationsmound the
site, which were chosen because they have the greatest potential for being impacted by mining
related noise. Id.; Noise Study, p. 22 (Appendix F ofApplications). The Board relics on the
analysis in the Noise Study and finds that residences R3 and R4 are closer to the site and are
along the general sound propagation path between the site and Mr. Mackey's vacant lot. Id. The
Board finds that the noise levels at Mr. Mackey's vacant lot will be in compliance with DEQ
standards because the Noise Study demonstrates that the predicted mitigated noise levels at
residences R3 and R4 are well below the noise standards for those loctttions. Id.

Third, although DLCD contends that OAR 660-023-0180(5)(b) requires that impacts be
evaluated for dwellings allowed by a residential zone on an existing lot even if the lot is vacant,
the Board denies this contention here. See letter from Amanda Punton at DLCD, dated
November 26, 2013. The Board finds that OAR 660-023-0180(5)(b) defines "approved land
uses" as dwellings allowed by a residential zone and other uses for which conditional or final
approvals have been granted by the local government. The Board further finds that there is no
evidence in the record demonstrating that Mr. Mackey's lot has received any county permits,
including an approved building permit, in order to develop his lot. Therefore, the Board finds
that Mr. Mackey' s lot is not an "approved land use," and the Applicant is not required to include
it in any noise study.

OPERATING HOURS

Although Elizabeth Corcoran contends that the operating hours should be reduced to reduce the
duration of noise to which residents are exposed, the Board denies this contention because ii
misconstrues applicable law and the evidence in the record. The Board finds that with the
mitigation measures recommended by DSA, the noise levels from the site will be in compliance
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with DEQ noise regulations, and that conditions of Project approval will ensure thm such
mitigation measures are implemented.

First, the Board finds that there is no criterion requiring mitigation to consist ofreduction in
operating hours and that no such mitigation is necessary. Sec letter from DSA dated July 7, 2014
(Exhibit I I I I I). The Board finds that the Noise Study demonstrates that with recommended
mitigation measures (which do not consist ofreduced operating hours), the noise levels from the
site will comply with DEQ noise regulations.

Second, the predicted noise levels in the Noise Study are the worst-case noise levels that may
occur during the life of the mine. Id. The mining-generated noise level at a residence will vary
significantly over the life of the mine at the excavation area moves closer to and further from the
receiver. Id. The Board relies on the testimony and analysis ofDSA and finds that since the
noise levels presented in the Noise Study are the worst-case scenario, the noise levels at any
given residence around the site will be lower than those reported in the Noise Study for a
significant portion ofthe life of the mine.

Accordingly, the Board finds that the noise mitigation measures recommended by DSA are
sufficient, and that reducing the operating hours is not required nor necessary.

MEASURES TOMINIMIZE CONFLICT:

The Board finds that reasonable and practicable measures will minimize the limited conflicts
identified by DSA. Specifically, the Board finds that implementing the following mitigation
measures on the site will ensure that noise levels at each ofthe residences would conform with
DEQ standards:

• Berms 12 foot high berm along a portion of the eastern property boundary, quiet
screens or up-close barriers for the crushing and screening plant, and a noise control berm
northeast ofR 13

• Haul truck noise mitigation (source mitigation or berms)
• Quiet screens or up-close barriers for the vibratory screens
• A partial enclosure or up-close barriers for the trammel screen
• Up-close barriers or source mitigation for the portable generator

As support for this conclusion, the Board relies upon DSA's conclusions in the noise study. See
Sunny Valley Mine Noise Study (Appendix F to Applications). The Board has incorporated
these reasonable and practicable mitigation measures into the conditions ofapproval for the
Project as follows:

12. There shall be no blasting on the site.

25. All mining and processing ofmineral and/or aggregate resources shall comply
with OAR noise emission standards. Themine operator shall comply with the noise
study prepared by Daly Standlee and Associates, Inc. (DSA) dated August 2013 that
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attests that the circumstances of the site and/or proposed mitigation will bring the site into
compliance. (RLDC$91.030.0)

26. The mine operator shall complywith the following noise mitigation measures
proposed by DSA:

a. Twelve-foot high berms shall be constructed along portions of the eastern
property line as noise mitigation barriers.

b. Fifteen-foot high bcnns shall be constructed northeast of receiver Rl3 as a
noise mitigation barrier.

c. Polyurethane or rubber screensor proximate berms or buffers shall be
used to mitigate noise impacts associated with the operation of crushing and
screening equipment when it is located in the processing (trommel) areaand
crusher operating area.

d. Off-road equipment (excavators, front-end loaders, loading trucks, and
bulldozers) used for internal site operations shall be fitted with broadband rather
than traditional narrowband backup alarms.

e. Mufflers shall be required for all on-site haul trucks.

f. The genset shall be equipped with up close barriers or a muffler and inlet
and outlet silencers."

Because DSA has detennined that these measures will ensure conformance with the applicable
DEQ standard, the Board finds that these measures will, by definition, minimize noise conflicts
from the mine for purposes of OAR 660-023-0180. Accordingly, the Board adopts them as
conditions of approval for the Project.

DUST:

IDENTIFICATION OF CONFLICTS:

The Board makes the following findings as to the dust impacts of the Project:

• Topsoil/overburden removal, stockpiling, aggregate extraction, truck and equipment
movement, aggregate processing and reclamation activities proposed at the site are
potential sources of dust;

• The Project does not intend to conduct blasting forminingof aggregate, so particulate
matter emissions from such activity will not occur at the site.

The Board finds that there could be potential dust conflicts associated with the Project absent
appropriate conflict minimization measures. As support for this conclusion, the Board relies
upon the analysis of potential dust impacts of the mine ("Air Quality Impact Report") prepared

Page 31 of 115 - Sunny Valley Sand& Gravel Findings ofFact, Conclusions ofLaw, & Decision on
Remand

Attachment 3
Page 31 0f 122



by the Applicant's air quality expen, James De Hoog, Ph.D. ofArctic Engineering, Ltd.
("Arctic"). See Appendix_H of the Applications.

The Board finds that Dr. De Hoogs testimony is particularly compelling because it is based
upon his experience and expertise in evaluating the air quality impacts of other, more intensive
mining operations and his knowledge of DEQ's air quality standards set forth in OAR chapter
340 division 208. The Board finds that a reasonable person would rely upon Dr. De Hoog's
testimony to reach the above conclusions regarding potential dust impacts associated with the
Project.

Further, the Board finds that opponents· contentions to the contrary do not undermine Dr. De
Hoog's test imony. The Board addresses each of the opponents' contentions below.

IMPACTS OF FUGITIVE OUST ON AIR QUALITY

Although opponents contend that fugitive dust from the site will adversely affect air quality and
the environment in the Sunny Valley area, the Board denies this con1ention because Lhc fugitive
dust mitigation measures recommended by Arctic and adopled by the Applicant into its mining
plan will reduce dus1 emissions to insignificant levels. See letter from Arctic, dated July 1, 2014
(Exhibit QQQQQ). The Board finds that Arctic appropriately took into account the impacts of
fugitive dust on air quality and demonstrated that with recommended mitigation measures,
fugitive dust will not cause detrimental air quality impacts beyond the site boundaries.

The Board is persuaded by the testimony of Arctic in its letter dated July I, 2014 (Exhibit
QQQQQ). and adopts such lener and incorporates it herein as findings. Specifically, the Boord
finds that the Applicant will undertake fugitive dust mitigation measures, including paving the
initial access road from Placer Road to the quarry scale house with asphaltic concrete cement,
and aggressively watering the access road when weather conditions are present that generate dust
from either on-site mobile equipment or transportation activities of finished aggregate to market.
Id. The Board also finds that the Applicant will develop and prepare an aggressive Air Quality
Operations and Maintenance Plan ("O&M Plan") in coordination with ArcLic and the Medford,
Western Regional office of DEQ, which will include the following dust prevention measures:

• The use ofwater sprays or equivalent as needed to treat storage piles;
• Controlling vehicle speeds on unpaved roadways;
• Treating vehicular traffic areas (such as watering roads of affected areas of the site) under

the Applicant's control;
• Operating all air contaminant-generating processes so that fugitive type dust associated

with the operation will be adequately controlled at all times (such as by using water spray
bars on aggregate crushers and screens);

• The planting of vegetation on topsoil stockpiles at the site;
• Prompt removal of "tracked-out" material from paved streets and roadways,
• Storing materials from contracted services in a covered container or other method equally

effective in preventing the material from becoming airborne during storage and transfer.

Id.
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The Board relies on the Air Quality lmpact Report ( Appendix H to Applications) and the letter
from Arctic dated July I. 2014 (Exhibit QQQQQ) and finds that the dust mitigation measures
listed above will reduce total particulate matter at the proposed mining operation by more than
95% and that dust from aggregate conveying/'crushing operations and entrained rood dust from
trucking and hauling operations will be reduced to insignificant levels.

Accordingly, the Board finds that fugitive dust from the site will not adversely affect air quality
and the environment in the Sunny Valley area.

IMPACTS OF CRYSTALLINE SILICA DUST

Although opponents contend that the Project will produce dust containing Crystalline Silica,
which can be blown a far distance and cause lung disease and other disorders, the Board docs not
concur with this contention based on the evidence and findings provided immediately below.
The Board concludes that with the dust mitigation measures undertaken by the Applicant, the
Project will be in compliance with applicable Air Contaminant Discharge Permit standards and,
accordingly, any potential dust conflictswill be minimized to insignificant levels. See Air
Quality Impact Report, dated August 19, 2013 (Appendix H) and OAR 660-023-0180(1 )(g). The
Board is persuaded by testimony ofArctic that water sprays in accordance with applicable DEQ
requirements will fully control particulate matter emissions from aggregate sizing and storing
activities.

The project docs not include drilling or blasting of the bedrock at the site; therefore, particulate
matter, including Crystalline Silica dust, will not be created. See Air Quality ImpactReport
(Appendix H to Applications) and the letter from Arctic dated July I, 2014 (Exhibit QQQQQ).
Accordingly, the Board finds that Crystalline Silica air emissions will not be present from such
activities. The Applicant's project entails only aggregate sizing activities. Id. The Board relies
on Dr. De Hoog 's long-standing professional expertise as an Environmental Engineer with more
than 15 years of air quality permitting, air quality source testing, and regulatory compliance
experience with aggregate processing facilities, and is persuaded by Dr. De Hoog's testimony
that aggregate sizing operations produce only a minimal amount of crushed aggregate, which is
not readily airborne and limited to on-site workers. Id. The Board also relics on Dr. De Hoog's
testimony that basic water spray systems without pressurization and chemical additives are
effective at significantly reducing respirable silica. Finally, the Board finds that as an air quality
protocol and safety measure going forward, the Applicant has agreed to test the aggregate
resource in accordance with DEQ and Mine Safety and Health Administration (MSHA)
requirements for silica composition, and will implement standard MSHA requirements for
worker safety should an inordinate amount of silica be detected in the aggregate resource. Id.

Accordingly, the Board finds that the dust mitigation measures recommended by Arctic and
undertaken by the Applicant are sufficient to ensure minimization of any potential dust conflicts,
and that implementing such dust mitigation measures will reduce Crystalline Silica dust to
insignificant levels.
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IMPACTS OF NATURALLY OCCURRING ASBESTOS (NOA)

Opponents contend that NaturallyOccurringAsbestos (..NOA") is present in Serpentine and
Chrysotile deposits on the Applicani's mining site and that mining such deposits presents air
quality hazards. However, the Board does not agree with this contention based on the finding
that there is no evidence in the record that NOAs exist in the aggregate proposed for miningand
because the Board finds there is no basis for a conflict with air quality, as described in more
detail below.

The Board relies on the statement by opponent Rogue Advocates, which admits that •'[t]he
deposits on (the Applicant's] site have NOT been tested for the presence of asbestos." Exhibit
O-4 (emphasis added) (Letter to Board from Roque Advocates, dated July 18, 2016). The Board
finds that the only deposits that have been tested for asbestos are a couple of samples allegedly
taken from adjacent public land. The Board finds that deposits taken from adjacent public land
are not indicative of the existence of NOA deposits or the quantity of NOA deposits on the
Applicant's mining site.

Furthermore, the Board finds that the Applicant is proposing to mine the alluvial sands and
gravels ABOVE the bedrock that was under them in Boring SVB-2. While evidence in the
record shows that Boring SVB-2 encountered bedrock that may contain serpentine at the very
bottom of the boring (approximately 79 feet deep), the Board finds that the Applicant will only
be mining the sand and gravel above the bedrock. See Significance Report, Appendix A of
Application, p. 11; see also DOGAMI Appendix L of the Application, p. 6 and 12. Therefore,
the Boord finds that there is no substantial evidence in the record that the Applicant will be
miningany deposits containingNOAs.

Lastly, the Board relies on the letter from Applicant's expert, Arctic Engineering, Ltd., dated
July 25, 2016 ("Arctic Rebuttal") (Exhibit A-4), in finding that there are no applicable
regulations governing NOAs with which the Applicant, or any other mine operator, is required to
comply. Rather, the Board finds that the only relevant air quality standards that the Applicant is
required to comply with are established by the Oregon Department of Environmental Quality
(ODEQ). As the Arctic Rebuttal restates, the Applicant is required to meet the standards for a
General Air Contaminant Discharge Permit, and the Applicant can and will do so upon project
approval.

Accordingly, the Board finds that there is no evidence in the record that NOAs exist in the
aggregate proposed for mining, and there is no basis for a conflict with air quality.

AIR QUALITY STANDARDS

Although opponents contend that the Project fails to complywith air quality standards
established by other agencies, such as the American Lung Association, the American Medical
Association, Wisconsin Department of Health Services, Gravel Watch Ontario, the Centers for
Disease Control, NIOSH, Cobra Building, Central Oregon Safety and Health Administration,
and the United Stated Department of Labor, the Board denies this contention because the air
quality standards that the Applicant is required to meet for the proposed mining operation are not
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established by any of the above agencies. See letter from Arctic dated July 18, 2014 (Exhibit
HHHHHH). The Board finds that the relevant air quality standards that the Applicant is required
to meet are established by the Oregon Department of Environmental Quality (DEQ) and not by
any other organization or governmental agency.

MEASURES TO MINIMIZE CONFLICTS:

The Board further finds that these conflicts are minimized to a level that is not significant
through compliance with the following reasonable and practicable measures, which the Board
imposes as conditions of approval on the Project:

12. There shall be no blasting on the site.

27. The mining operations shall comply with the most current air quality standards
from Oregon Administrative Rules Chapter 340, Divisions 20, 21, and 28, for ambient air
quality for a distance 500 feet in all directions from any public road or conflicting use
located along the access road if the mining traffic is the primary cause of the road dust.
(RLDC $91.030.B.2)

28. The main facility access road from Placer road to the scale house shall be paved
to prevent the generation of dust.

29. The discharge of contaminants and dust caused from the mining and processing of
mineral and/or aggregate resources shall comply with applicable DEQ ambient air quality
and emission standards. The operator shall cease all mining and processing operation
within one hour of the malfunction of any air pollution control equipment, and shall not
resume operation until the malfunction has been corrected in compliance with applicable
DEQ rules and standards. (RLDC$91. 030. I)

30. On site surfaces travelled by off-road or on-road sources shall be watered
whenever significant visible dust emissions (opacity approaching 20%) are observed
behind or beside a moving vehicle.

31. Water sprayers shall be used to control dust emissions from crushersand screens
operating on site. "

As support for this conclusion, the Board relies upon Dr. De Hoog's testimony that
implementing the above mitigation measures on the site would ensure that fugitive dust levels
would conform with DEQ standards. See Air Quality Impact Report by Arctic Engineering, Ltd.,
dated August 19, 2013, at sections 5.0 and 8.0 (Appendix Hof the Applications); see also letter
from Artie, dated July 1, 2014 (Exhibit QQQQQ). The Board finds that, because Dr. De Hoog
concluded that these measures would ensure conformance with DEQ standards, these measures
will, under the safe harbor provision in OAR 660-023-0180( I )(g), by definition, minimize dust
conflicts from the mine for purposes ofOAR 660-023-0180. Although some opposition
testimony expressed concerns about dust, the Board finds that it did not undermine the evidence
presented by Dr. De Hoog.
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Based upon the evidence cited above, the Board finds it necessary to impose the above six
conditions on its approval ofthe Project to ensure conformance with applicable DEQ dust
standards and to minimize dust conflicts associated with the Project.

OTHER DISCHARGES:

The Board finds that other potential discharges at the site include: ( 1) diesel engine emissions
from onsite mobile equipment and vehicle travel; and (2) stormwater.

Diesel Engine Emissions:

IDENTIFICATION OF CONFLICTS:

The Board finds that there will be potential conflicts with allowed uses in the Impact Area
resulting from the use ofmining equipment and vehicles that generate diesel engine exhaust,
which contains pollutants such as nitrogen oxides, carbon monoxide, and sulfur dioxide. As
support for its conclusion, the Board relies upon the Air Quality Impact Report. See Appendix_H
ofthe Applications.

MEASURES TO MINIMIZE CONFLICTS:

The Board further finds that these conflicts arc minimized to a level that is not significant
through compliance with the following reasonable and practicable measures, which the Board
imposes as conditions ofapproval on the Project:

32. The majority (51% or more in terms oftotal fleet horsepower) ofdiesel engines
powering off-road equipment shall meet federal Tier 2 off-road engine standards or
belier. This requirement shall be met by using equipment with engines originally built to
meet these standards or through retrofit to reduce emissions to these levels.

33. On site idle times for heavy-duty diesel truck engines shall be limited to no more
than five minutes per truck trip."

As support for this conclusion, the Board relics upon Dr. De Hoog's testimony that
implementing these measures would ensure that diesel emission levels would conform with DEQ
and EPA standards. See Air Quality Impact Report by Arctic Engineering, Ltd., dated August
19, 2013, at Section 6.0.2 (Appendix H of the Applications) and letter from Arctic doted July I,
2014 (Exhibit QQQQQ). The Board finds that, because Dr. De Hoog concluded that these
measures would ensure conformance with applicable DEQ and EPA standards, these measures
will, under the safe harbor provision in OAR 660-023-0l 80(I)(g), by definition, minimize diesel
emission conflicts from the mine for purposes ofOAR 660-023-0180. The Board finds that Dr.
De Hoog's testimony was unrebutted.

Based upon the evidence cited above, the Boord finds it necessary to impose the above two
conditions on its approval ofthe Project to ensure conformance with applicable DEQ and EPA
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air quality standards and to minimize conflicts resulting from diesel exhaust associated with the
Project.

Water:

IDENTIFICATION OF CONFLICTS:

The Board finds that there will be no potential conflicts with approved uses in the lmpact Arca
due to water quality or quantity. As support for this conclusion, the Boord relies upon three
sources. First, as to stormwater, the Board relies upon testimony from the Project civil engineer,
Westlake Consultants, Inc. ("Westlake"). See Sunny Valley Sand And Gravel Erosion and
Sediment Control and Storm Water Narrative dated August, 2013 at Appendix] of the
Applications. As explained in Westlake's report, Applicant will develop and implement a
storm water control plan in accordance with the Best Management Practices for Reclaiming
Surface Mines in Oregon, 1997 and DEQ 1200A standards. Id. The Applicant has obtained a
1200A permit, and it is current. Id. Further, Westlake explained that the Applicant has designed
the Project such that there will be no offsite stormwater point discharge from the Property. Id.
In short, the Board finds that there will be no storrnwater flowing from the Property to offsite
locations and that there will be no potential conflicts with approved uses in the Impact Area due
to stormwater discharges.

Second, the Board relies upon the testimony of Project hydrogeologisl Shannon & Wilson, lnc.,
which concludes that, although water quality and quantity conflicts could occur between the
Project and nearby residential properties, absent minimization and mitigation measures, such
conflicts will be minimized to a level no longer significant through the implementation of
specific monitoring and, as necessary, binding mitigation measures. See Shannon & Wilson
Sunny Valley Hydrogeology PAPA Report, dated August 2013 (Appendix B ofApplications)
and Groundwater Summary Discussion, dated June 18, 2014 (Exhibit H). One such mitigation
measure is the preparation of a Spill Prevention Control and Countermeasure (SPCC) Plan lo
manage accidental spills and releases. The Board finds that compliance with the SPCC Plan,
together with implementation of the stormwater management system, will prevent and mitigate
impacts from spills and will ensure that the mechanical aspects of the mining operation (drilling,
washing, crushing, hauling) will not be a possible groundwater contamination source. As
support for this conclusion, the Board relics upon the expert opinion lo this effect from Shannon
& Wilson. See Hydrogeology PAPA Report dated August 2013 (Appendix B to Applications)
and Groundwater Summary Discussion, dated June 18, 2014 (Exhibit 11). The Board finds that
this testimony is compelling in light of Shannon & Wilson's extensive experience and detailed
analysis. which includes reviewing 68 wells within 3,600 feet of the Site and eleven months of
precision groundwater elevation monitoring from onsite wells. Id.

Third, the Board finds that Applicant has demonstrated that all water necessary for the proposed
operation has been appropriated to the Property and is legally available. First, the Board relies
upon the fact that, as an industrial operation, the Project is an "exempt use" under state law and
thus has a water right not to exceed 5,000 gallons per day. ORS 537.545. Further, the Board
finds that, pursuant to this statute, no registration, certificate, or permit is required for such usc of
groundwater. Id. Second, for the reasons discussed in the letters from the Applicant's water

Page 37 of 115 - Sunny Valley Sand& Gravel Findings of Fact, Conclusions of Law, & Decision on
Remand

Attachment 3
Page37 of 122



rights attorney, Martha Pagel, dated May27, 2014, June 23, 2014, and July 7, 2014 (Exhibit S
with attachments; Exhibit PPPPP), which reasons are incorporated herein by reference as
findings, the Board finds that water for the Project is available and will be appropriated from a
source authorized by permit from OWRD. The primary source of water for the Project will be
from reservoir storage of surface waters. See letter from Martha Pagel, dated June 23, 2014
(Exhibit S). The Applicant has applied for water rights to divert water from Grave Creek and
surface run-offduring the months of January, February and March each year, for storage in three
small reservoirs. Id. OWRD records show water is, in fact, available for the reservoir
applications that are intended to provide water for mining operations. (Ex. S, Attachment I, p. 9,
OWRD Water AvailabilityReport.) The three applications are currently on administrative hold
with OWRD, pendingsuccessful completion ofthe land use process before the County, and an
Administrative Law Judge has concluded that there has been no forfeiture of water rights and no
basis for cancellation of the applications. (Ex. S, p.7; Ex. S, Attachment 6) The Applicant also
has an existing and valid water right for irrigation use on the Site, if needed. Id. The Board
finds that this testimony was not sufficiently rebutted or challenged.

Furthermore, the Board relies upon testimony from the Project hydrogeologist that, the risk of
conflicting use of groundwater between the Project and local wells is unlikely:

"Seepage from the streambed supplies a saturated zone that recharges any groundwater flow
paths, such as to wells. Consequently, the saturated zone beneath Grave Creek is highly likely to
recharge shallow aquifers tapped by nearby wells. In technical terms, such a condition is termed
a recharge boundary,' where a ready supply of groundwater can meet the demand for
groundwater drawn from wells."

See Shannon & Wilson Groundwater Summary Discussion dated June 18, 2014 (Exhibit H). The
Board finds that, as explained in its Hydrogeology PAPA Report and Groundwater Summary
Discussion, Shannon & Wilson reached this conclusion after conducting a comprehensive
analysis of all OWRD-registered well logs within and beyond the designated 1,500-foot impact
area from the Property. Hydrogeology PAPA Report at Sections 4.2 and 4.3. Moreover, the
Board finds that this testimony was not rebutted or challenged with specificity by any expert.

Additionally, the Board finds that the mine will not reduce the flow of Grave Creek downstream
because water lost naturally from Grave Creek along the Site is restored to Grave Creek by
seepage a short distance downstream of the Site and this groundwater path will remain the same
during and after mining of the Site. See letter fromShannon &Wilson, dated June 18, 2014
(Exhibit VVVVV). Moreover, the Board imposes a conditionof approval requiring on-site
monitoringwells to monitor groundwater levels. Therefore, the Board finds that a reasonable
person would rely upon the testimony from Westlake, the Applicant's water rights attorney,
Martha Pagel, and Shannon & Wilson to conclude that all water necessary for the proposed
operation can be appropriated to the site and is legally available and that all water conflicts can
be minimized to a level that is not significant.
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MEASURES TO MINIMIZE CONFLICTS:

Because there are no identified conflicts associated with offsite stormwater discharges, !he Board
finds that it is not required to identify measures that would minimize such conflicts.

The Board further finds that conflicts with water quality and quantity are minimized to a level
that is not significant through compliance with the following reasonable and practicable
measures, which the Board imposes as conditions of approval on the Project:

"20. Water used in the mining or processing ofmineral and/or aggregate resources
shall be appropriated from a source authorized by permit from the Oregon Department of
Water Resources. With the exception of onsite process water released to onsite settling
ponds turbid water shall not be released into lakes, ponds or watercourses. (RLDC
$91.030.0)

21. Additional monitoring wells and hydrogeologic testing, coupled with ongoing
groundwater level monitoring, will establish baseline conditions and identify early
groundwater level declines should they occur during mining operations. Pressure
transducers with dedicated dataloggers shall be installed to automate monitoring of
groundwater levels. Both shall be located and protected to allow long-term use without
disruption by mining. The existing observation wells shall be replaced if and when they
arc decommissioned due to the progression ofmining activity.

22. Monitoring data shall be reviewed and reported to DOGAMI at quarterly intervals
for a minimum of 3 years and shall continue per DOGAMI requirements until mining
activities are complete. This monitoring program shall document current conditions and
identify any recommended mitigation measures that must be implemented to counter

. substantial loss of the water resource for the nearby residences.

23. Infiltration trenches shall be constructed around each mine cell. The water
applied to the infiltration trench shall provide a positive hydrostatic head in the sand and
gravel that reduces groundwater declines adjacent to the mine cells. Monitoring as well
as observed seepage into the active site shall be utilized for development of final design
and evaluation of mitigation measures as necessary. Should proactive infiltration foil or
be deemed inappropriate. well improvements such as resetting pumps at deeper depths,
well deepening, or changes in the mining operation shall be considered as alternative
mitigation options to alleviate water quality or quantity impacts.

24. Prior to mine operation, a final Spill Prevention Control and Countermeasure
(SPCC) Plan shall be developed for the facility substantially consistent with the sample
document provided by the U.S. Environmental Agency."

OAR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted conflicts. For purposes of this section, "approved land uses"
are dwellings allowed by a residential zone on existing platted lots and other uses for which
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conditional or final approvals have been granted by the local government. For
determination of conflicts from the proposed mining of a significant aggregate resource
site, the local government shall limit its consideration to the following:...

(B) Potential conflicts to local roads used for access and egress to the mining site within one
mile of the entrance to the mining site unless a greater distance is necessary in order to
include the intersection with the nearest arterial identified in the local transportation plan.
Conflicts shall be determined based on clear and objective standards regarding sight
distances, road capacity, cross section elements, horizontal and vertical alignment, and
similar items in the transportation plan and implementing ordinances. Such standards for
trucks associated with the mining operation shall be equivalent to standards for other
trucks of equivalent size, weight, and capacity that haul other materials;

IDENTIFICATION OF CONFLICTS:

The Board makes the following findings as to each potential conflict to local roads used for
access and egress to the mining site within one mile of the cnlrancc to the mining site:

• Sight Distance: There are existing trees, shrubs, and roadside embankment slopes along
portions ofPlacer Road that could affect vehicular flow. This could create a potential
conflict to local roads absent appropriate minimization or mitigation measures.

• Road Capacity: The Placer Road at the Access Driveway, Sunny Valley at Placer Road
and Leland Road at Lariat Drive intersections were evaluated by Sandow. Thcsc
intersections are forecast lo operate within acceptable performance standards established
by Josephine County ofa Level ofService (LOS) of LOS D or better. Actual analysis by
Sandow indicate an LOS A for those intersections during the AM and PM peak hours in
both 2013 and 2033, with the proposed mine operation. No road capacity improvements
are required as a result of the proposed development.

• Cross Section Elements: The Haul Route has an average pavement width of22-24 feet,
paved shoulders of0-2 feet, and gravel shoulders of0-5 feet. The cross section
elements meet minimum functional standards for existing roadways. No cross section
improvements are required as a result of the proposed development.

• Horizontal and Vertical Alignment: Sandow evaluated the Haul Route to Interstate 5 for
permanent height and side obstacles that would restrict truck traffic. There were no
horizontal or vertical alignment issues that would restrict truck traffic. No horizontal or
vertical alignment improvements are required as a result of the proposed development.

• Safety: Roadway safety is evaluated for an existing roadway based on how the roadway
operates and how the roadway will be projected to operate in the future. There is no
indication of locations along the Haul Route with geometric issues or a history ofcrashes
that would be perpetuated by an increase in roadway traffic or an increase in truck traffic
from the Project.

As support for these conclusions, the Board relies upon the testimony of the Applicant's traffic
engineer, Sandow Engineering ("Sandow"), who completed an analysis ofexisting conditions,
projected transportation impacts of the proposed mine, and compliance with applicable
standards. See TIA, dated July 29, 2013, in Appendix G of the Applications at p. 28. In the TIA,
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Sandow reached each of the conclusions adopted by the Board as findings above. Based on
Sandow's analysis, the Board finds that implementation of vegetation removal and earthen
embankment modifications to minimize conflicts at the on-site driveway location, the
intersection of Edgerton Lane/ Placer Road and the intersection of Leland Road I Lariat Drive
by the imposition of mandatory Condition No. 18, such conflict minimization is achieved and
such conflicts are rendered no longer significant.

Further, the Board finds that opponents' contentions to the contrary do not undermine Sandow's
testimony. The Board addresses each of the opponents· contentions below.

COVERED BRIDGE

Although opponents contend that haul trucks generated by the Project will use the covered bridge
at the intersectionof Sunny Valley Loop and Placer Rood, thereby increasing traffic, potentially
damaging a bridge of historical significance and causing unsafe conditions, the Board does not
concur with this contention because the covered bridge is not part of the Haul Route, is weight
restricted, and its use by trucks will be prohibited by a condition of Project approval. The Board
finds that the covered bridge will not be utilized by trucks generated by the Project.

The proposed Haul Route will not use the covered bridge. See Figure 2 of theTIA (Appendix
G). The covered bridge is a narrow one lane bridge with II stated weight limit of 20 tons. See
letters from Sandow, dated June 23, 2014 and July 14, 2014 (Exhibits Mand UUUUU). As a
condition of Project approval, trucks will not be allowed to use the covered bridge. Condition
No. 19. For these reasons, the Board finds that the covered bridge will not be subject to unsafe
or damaging conditions due to trucks generated by the Project.

ROADWAY MEASUREMENTS

Although opponents contend that the roadway measurements by Sandow arc inaccurate and that
the affected roadways do not meet County roadway standards, the Board denies these
contentions because such measurements were taken in accordance with industry design
standards. The Board finds that the Placer Road, Sunny Valley Loop, and Leland Road roadway
measurements provided by Sandow are accurate and demonstrates that the roadways meet
County roadway standards.

Placer Road has a four-inch (4") white stripe and two four-inch (4") yellow stripes separated by a
four-inch (4") buffer space. See letters from Sandow, dated July 7, 2014 and July 14, 2014
(Exhibit UUUUU). The industry standard measurement for travel lane design purposes, and the
standard adopted by Oregon, is to measure from the center of the buffer space of the double
yellow stripe to the center of the white stripe. Id. Robert Kalin also measured the road, but
performed his measurements from the inside edge of the yellow stripe to the inside edge of the
white stripe. Id.; see also Jetter from Robert Kalin, dated June 23, 2014 (Exhibit JJ). The Board
finds that Sandow accurately performed all roadwaymeasurements in accordance with industry
standards. Conversely, the Board finds that Mr. Kalin did not perform his roadway
measurements in accordance with industry standards.
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The industry standard for average roadway width according to the American Association of State
Highway and Transportation Officials (AASHTO) is to measure in sections from the outside
edge of the pavement to the outside edge of the pavement, which includes the addition of any
paved shoulders, and then provide a weighted average over the length of the roadway. See letters
from Sandow, dated July 7, 2014 and July 14, 2014 (Exhibit UUUUU). The Board finds that
Sandow accurately provided average roadway width measurements in accordance with industry
standards. Conversely, the Board finds that opponents did not perform average roadway width
measurements in accordance with industry standards because they did not provide a weighted
average. See letter from Robert Kalin, dated June 23, 2014 (Exhibit JJ).

Additionally, the Board finds that Sandow and opponents did not measure the exact same
roadway locations, making it difficult to directly compare measurements. See letters from
Sandow, dated July 7, 2014 and July 14, 2014 (Exhibit UUUVU). The Board also finds that
inconsistent striping on Placer Road results in variable measurements. Id.

Furthermore, although opponents contend that Sandow's roadway measurements are inaccurate
because she used a tape measure rather than a grade rod, the Board finds this distinction docs not
affect the credibility of Sandow's analysis. The Board is persuaded by Sandow's analysis and
her long-standing expertise as a professional traffic engineer, and the Board finds that her
roadway measurements are accurate. Additionally, the Board finds that there is no substantial
evidence in the record to refute Sandow's roadway measurements or analysis.

Furthermore, although some shoulder widths along Placer Road do not meet roadway standards
for new construction, the Board finds that County roadway standards for new construction are
not applicable to existing roadways. Id. According to AASHTO, the fact that roadways do not
meet new design standards does not mean that existing roads are unsafe. Id. The Board finds
that crash history indicates that existing shoulder width is not the cause of crashed within the
area, and the Board finds that all shoulder widths along Placer Road meet the minimum
functional standards. Id.; see also TIA (Appendix G to Applications).

For the reasons stated above, the Board finds that all of Sandow's roadway measurements are
accurate and that substantial evidence in the record demonstrates that Pincer Road meets all
applicable roadway standards.

TRUCK TURNING RADIUS

Although opponents contend that gravel trucks cannot safely make turns onto Pincer Road,
Sunny Valley Loop, Leland Road, and Lariat Road, the Board denies these contentions because
the Board is persuaded by the truck turning analysis performed by Sandow, which demonstrates
that, based on industry standards for trucks, these turns can be made by trucks safely and legally.
See letters from Sandow, dated June 23, 2014, July 7, 2014 end July 14, 2014 (Exhibit 15) and
Exhibit UUUUU). The Board finds that gravel trucks can safely and legally make turns onto
Placer Road, Sunny Valley Loop, and Leland Road.

The truck turning analysis by Sandow was created using a design software program that uses
design controls outlined in the American Association of State Highway and Transportation
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Officials' (AASHTO's) manual, is based on industry standards for trucks, and is used bypublic
agencies, such as ODOT, for determining truck paths on roadways and intersections. Id. The
truck turning analysis shows that, based on industry standard driving path and turning radius
controls, gravel trucks canmake turns onto Placer Road, Sunny Valley Loop, and Leland Road
safely and legally. Id. The Board relies on Sandow's truck turning analysis and finds that gravel
trucks can make turns onto Placer Road, Sunny Valley Loop, and Leland Road safely and
legally. Additionally, the Board finds that opponents· contentions to the contrary were not
presented by an expert, were not supported by substantial evidence in the record, and did not
reasonably call into question the conclusions reached by Sandow.

TURNS AT INTERSECTIONS

Furthermore, although opponents contend that it is illegal for a truck to travel outside ofthe
yellow lines when making a tum at an intersection, the Board denies this contention because
such maneuver is allowed by law and expressly acknowledged in the 2014-2015 Oregon
Commercial Drivers Manual. See letters from Sandow, dated July 7, 2014 and July 14, 2014
(Exhibit UUUUU). Drivingover double yellow lines indicating a no passing zone orhighway
divider is prohibited, except when a driver makes a tum at an intersection. ORS 811.420 and
ORS 811.430. The ODOTHighway Design Manual ("HDM") states that an intersection
designed to "accommodate" a truck means that "some level ofencroachment upon other lanes is
necessary for a vehicle to make a particular movement." HDM, Section 8.3.8. It is standard
practice to design intersections to "accommodate" truck movements. See letters from Sandow,
dated July 7, 2014 and July 14, 2014 (Exhibit UUUUU). Additionally, Section 2.7.6 ofthe
2014-2015 Oregon Commercial Drivers Manual provides recommendations for trucks making
turns at intersections and provides:

"Ifyou are driving a truck or bus that cannot make the right tum
without swinging into another lane, tum wide as you complete the
tum.... Ifyou must cross into the oncoming lane to make a tum,
watch out for vehicles coming toward you... :·

Therefore, the Board finds that it is not illegal forgravel trucks to cross the double yellow line
when making a tum at an intersection.

MINE ENTRANCE

Although opponents contend that the mitigation strategics to improve sight distance at the mine
entrance arc inadequate, the Board denies this contention because additional mitigationmeasures
are not necessary nor feasible. The Board finds that the mitigation measures recommended by
Sandow are reasonable and sufficient to achieve adequate sight distance at the mine entrance,
and the Board adopts such mitigation measures as conditions ofthis approval.

There is adequate sight distance to the west, so there is no need for a deceleration lnnc orother
additional mitigation measures. See letters from Sandow, dated July 7, 2014 and July 14, 2014
(Exhibit UUUUU); see also TIA (Appendix G ofApplications). A deceleration lane is used to
allow a truck to slow down in a separate lane away Ii-om the travel lane. Id. However, the Board

Page 43 of 115 -Sunny Valley Sand & Gravel Findings of Fact, Conclusions of Law, & Decision 011
Remand

Attachment 3
Page 43 0f 122



... - -----------------------------------

finds that a deceleration lane is not necessary because there is adequate sight distance to allow a
car traveling on Placer Road to stop for a truck slowing down and entering the mine entrance.
Id.

An acceleration lane is used to allow a truck to enter the roadway and gel up to speed before
merging into the traffic lane. Id. Adding an acceleration lane would require widening the
roadway to the west of the site. Id. However, there is not enough right-of-way to construct an
acceleration lane meeting AASHTO recommendations for lane width, lane length, and length of
taper because the properties fronting the roadway in this area are privately owned and not owned
by the Applicant. ld. Since widening the roadway is not feasible, Sandow recommended
mitigation strategies, including removing the vegetative visual obstruction nnd providing a
warning system alerting motorists of a truck entering the roadway. Id. The Board finds that the
mitigation measures recommended by Sandow are reasonable and sufficient to achieve adequate
sight distance at the mine entrance, and the Board adopts such mitigation measures as conditions
of this approval.

ROADWAY SAFETY

Although opponents contend that roadway elements along Placer Road present an increased
probability of traffic accidents due to truck traffic, the Board denies this contention because the
history of crash data docs not indicate a safety concern that would be perpetuated by an increase
in truck traffic. The Board finds that existing cross section elements of Placer Road, such as
shoulder width, lane width, and the presence of a ditch, have not historically created safety
concerns, and accordingly, the Board finds that there is no substantial evidence in the record
demonstrating that a safety problem exists that will be perpetuated by increased truck traffic.

All reported crashes along Placer Road within the last six (6) years have been single vehicle
crashes attributed to speeds too high for roadway conditions. See letters from Sandow, dated
July 7, 2014 and July 14, 2014 (Exhibit UUUUU); see also TIA (Appendix G ofApplications).
With the added truck traffic, the total traffic volumes would be within the capacity that the
roadway was designed for. Id. Based upon the study of traffic volumes and roadway geometry,
there is no greater risk of a truck causing a traffic accident than any other road user. ld.
Therefore, the Board finds that increased truck traffic on Placer Road will not create a safety
problem.

TIA METHODOLOGY

Although opponents challenge the methodology used in the TIA, the Board denies this
contention because the TIA followed industry standard methodology. The Board finds that the
methodologies used in the TIA are appropriate and produced accurate results.

Sandow conducted turning movement counts at the studied intersections consistent with ODOT
and the Highway Capacity Manual's requirements for evaluating Level of Service at
intersections. See letters from Sandow, dated July 7, 2014 and July 14, 2014 (Exhibit UUUUU);
see also TIA (Appendix G ofApplications). Sandow's counts were consistent with the data
provided by Josephine County in its July 20,2012 traffic count, and Sandow's counts were used
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to supplement such county data. Id. Traffic counts fluctuate on a daily basis and it is standard in
the industry to see a I0% change in traffic counts on a daily basis at the same locations. id.
Additionally, a spot speed study was performed at the site entrance and utilized the traffic count
data by Josephine County in 2012. Id. Sandow based the sight distance analysis on a 55 mph
speed limit to provide a more conservative analysis parameter nnd ensure adequate sight distance
measures. Id.

The Board relies on industry standard methodologies and the data provided by Josephine County
in 2012 and finds that the methodologies used in the TIA are appropriate and produced accurate
results.

SCHOOL BUS

Although opponents contend that increased truck traffic will cause safety problems for school
buses, the Board denies this contention because the Applicant will mitigate such potential
conflict. Sandow recommended school bus mitigation measures based on her long-standing
experience as a professional traffic engineer and on the recommendations set forth in the Manual
ofTraffic Control Devices adopted by Oregon. See letters from Sandow, dated July 7, 2014 and
July 14, 2014 (Exhibit UUUUU). The Board finds that the school bus mitigation measures
recommended by Sandow are reasonable and sufficient to mitigate this potential conflict, and the
Board adopts such mitigation measures as conditions of this approval.

OPPONENTS' ADDITIONAL CONTENTIONS

Further, although several opponents express concern about the Project generating increased
traffic (particularly truck traffic) and safety hazards, the Board finds that this testimony was
generalized and speculative in nature. lt was not presented by an expert, and it did not
reasonably call into question the conclusions reached by Sandow. Therefore, the Board finds
that a reasonable person would rely upon Sandow's testimony to conclude that, subject lo the
above-referenced conditions. the Project will mimmize all potential impacts to local roads used
for access and egress to the mining site along the Haul Route. The Board finds that the proposed
conditions recommended by Sandow are reasonable, practicable, and will minimize any traffic
conflicts with local roads. Accordingly, the Board imposes these measures as conditions of
approval on the Project.

MEASURES TO MINIMIZE CONFLICTS:

The Board further finds that reasonable and practicable measures will minimize these conflicts.
Specifically, Sandow concluded that implementing the following mitigation measures on the site
would minimize these potential conflicts to local roads for purposes of OAR 660-023-0180:

.. 15. The access or service road(s) to and from the extraction site Lo a public road shall
meet the following standards:

a. The most current air quality standards from Oregon Administrative Rules
Chapter 340, Divisions 20, 21, and 28, for ambient air quality for a distance
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500 feet in all directions from any public road or conflicting use located along the
access road ifthe mining traffic is the primary cause ofthe road dust. (RLDC
$91.030.8.2)

b. The applicable standards from Oregon Administrative Rules Chapter 340,
Division 35, forvehicular noise control for a distance of500 feet in oil directions
from any public road orconflicting use located along the access road. (RLDC
$91.030. B.I)

c. The access point and approach shall be designed by a professional
engineer, who shall assure adequate site distance and address road geometry.

d. The approach shall be constructed simultaneously with the proposed
private bridge constructed across Grave Creek and shall not begin until the
applicant has approval from all appropriate authorities, such as the Oregon
Department ofState Lands and the ArmyCorps ofEngineers.

e. Applicant shall obtain an approved commercial road access permit from
Public Works prior to the issuance ofa development permit from Planning.

16. The applicant shall work with Three Rivers School District prior to each year to
ascertain the safest school bus drop offand pick up locations. The applicant shall then
provide permanent signage ahead ofthe selected school bus stops consistent with the
requirements in the Manual ofTraffic Control Devices which recommends that a
"School Bus Stop Ahead" sign be placed ahead ofanystop in which you cannot see
500 feet in advance. The applicant shall make every attempt to submit a letter of
satisfaction from the Superintendent ofThree Rivers School District to the Planning
Director no later than the last working day in August each year.

17. Prior to initiation oftruck hauling from the site, waming signage shall be placed
on Placer Road near the approach to the mine site to warn others oftrucks entering the
roadway.

I8. Trees and shrubs shall be cleared and the roadside shall be modified to provide
sight distances at the mine access to Placer Road and at the intersections ofEdgerton
Lane/ Placer Road and Leland Road/ Lariat Drive, as described in Section 7.0 ofthe
submitted Sandow Traffic Report dated July 2013.

19. Gravel trucks shall not use the historic Grave Creek Bridge."

Based upon the evidence cited above, the Board finds it necessary to impose the above five
conditions on its approval ofthe Project to ensure conformance with applicable site distance
standards and to minimize conflicts resulting from site distance limitations associated with the
Project roadway.

0AR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area thatwill be adversely affected by proposed mining operations
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and shall specify the predicted conflicts. For purposes of this section, "approved land uses"
are dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination ofconflicts from the proposed mining of a significant aggregate resource
site, the local government shall limit its consideration to the following: ...

(C) Safety conflicts with existing public airports due to bird attractants, i.e., open water
impoundments as specified under OAR chapter 660, division 013;

IDENTIFICATION OF CONFLICTS:

The purpose of this aspect of the analysis is to ensure that the proposed mining use does not
maintain water impoundments that attract birds, which can cause safety conflicts for nearby
airports. As specified in OAR chapter 660, division 013, and ORS 836.623, the Board is only
permitled to regulate water impoundments when they are located within I 0,000 feet of a runway
outside ofan approach corridor and within 40,000 feet ofa runway within an approach corridor
for an airport with an instrument approach ("Regulatory Zone"). The Site is not located within
the Regulatory Zone ofany public airports. Therefore, the Board finds that the proposed mining
use will not cause any safety conflicts with any existing public airports.

MEASURESTO MINIMIZECONFLICTS:

Because there are no identified safety conflicts with existing public airports, the Board finds that
it is not required to identify measures that would minimize such conflicts.

0AR 660-023-0180 (5)(b) The local government shall determine existing or approved laud
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted confliers. For purposes of this section, "approved land uses"
arc dwellings allowed by a residential zone on existing pinned lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination ofconflicts from the proposed mining or n significant aggregate resource
site, the local government shall limit its consideration to the following: ...

(D) Conflicts with Goal S resources within the impact arcn that arc shown on an
acknowledged list ofsignificant resources and for which the requirements ofGoal 5 have
been completed at the time the PAPA ls initiated;

IDENTIFICATION OF CONFLICTS:

The Board makes the following findings as to the existence ofconflicts with inventoried Goal 5
resources:

• Riparian Corridors: ODFW Class I and II stream mapping was adopted by the County to
inventory Riparian Corridors. The Riparian Corridor thnt occurs along Grave Creek and
the main stem ofShanks Creek are considered "Class I" slreams, and unnamed
intermittent drainages and smaller forks ofShanks Creek are considered "Class IT"
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streams. There is a conflict withGrave Creek'sRiparian Corridor in that there is a bridge
proposed to cross Grave Creek for access to the site. The bridge abutments will be
anchored within the Riparian Corridor, and a fill prism will be placed for the alignment of
the access road.

In addition, there are two crossings planned across Shanks Creek for access to Mine Geils
6 and 7. The access is limited to minimal crossings for. the excavation equipment to
access the two cells, as the sand and gravel that is mined within those two cells will be
transported via conveyor belt system across Shanks Creek. Mitigation of any impact to
the Riparian Corridor will occur pursuant to the Applicant's Riparian Mitigation Plan as
reflected in Appendix E to the Applications. Within the rest of the Project site, 50-foot
setbacks from Grave and Shanks Creeks will be maintained. The mining would avoid any
intrusion into inventoried riparian corridors because at least 50-foot setbacks will be
maintained. The mining will not cause dewatering of these creeks, as water removed
from the active mine cells will be pumped into infiltration trenches that surround the
various mine cells. This water- will infiltrate back into the adjacent sand and gravel and
aquifer, decreasing the potential for dewatcring the creeks. This conflict is. discussed in
more detail below.

• Federal Wild and Scenic Rivers: No conflicts because no inventoried resources within the
area.

• Oregon Scenic Waterways: No conflicts bec_aµse no inventoried resources within the
area.

• Oregon Recreation Trails: No conflicts because no inventoried resources localed within
the Site or the Impact Area.

• Natural Areas: No conflicts because no inventoried Natural Areas within the Site or
Impact Area.

• Wilderness Areas and Open Space: No conflicts because no inventoried Wilderness
Areas and no inventoried Open Space either on the site or within the Impact Area.

• Scenic Views and Sites: No conflicts because no inventoried Scenic Views and Sites
within the site or Impact Arca.

• Wetlands: No conflicts, as wetlands are being avoided on site witli the potential
exception of a very limited ephemeral ditch localed at the western site boundary, which
would be impacted subject to any necessary state/federal authorizations.

• Wildlife Habitat: "Deer Winter Range" has been inventoried bythe Countyboth on site
and within the Impact Area. Impacts include temporary deterrence of daytime use due to
activity on the site and due to increased truck traffic on the Haul Route. Those impacts
fromdisturbance would be relatively short-term as deer are-quick to habituate or adapt to
routine activity. This conflict is discussed in more detail below.

As support for these conclusions, the Board relies upon the analysis of the scientists at Terra
Science, Inc. (''TS!"), ,vho conducted an analysis of potential conflicts between the Project and
inventoried Goal 5 resources, as well as on the analysis of floodplain issues on remand by
Thorton Engineering, Inc. at Exhibits A-5 and A-8, and on the deer andelk report on remand by
Northwest Resource Solutions, LLC at E:xhibit I- Remand StaffReport, Exhibit J. See also
"Natural Resource Assessment for the Sunny ValleySand& Gravel Project," byTSI dated
August 2013 atAppendix D of theApplications ("liSl ©,oal 5 Report"). In tl:iat report, TSI
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reached each of the conclusions adopted by the Board as findings above. Id. The Board finds
TSl's testimony 10 be particularly credible due to the site-specific nature of TS l's observations,
TST's knowledge of the Project, TSl's scientific training, and TSI's experience conducting
natural resource assessments.

Although opponents contended that groundwater was an inventoried Goal 5 resource, the Board
denies this contention because the Board finds that there is no evidence in the record
demonstrating that groundwater is a Goal 5 resource inventoried by the County. Therefore, the
Board finds that groundwater is not an inventoried Goal 5 resource for purposes of this analysis.

Further, the Board finds that opponents' contentions to the contrary do not undermine TS l's
testimony. The Board adopts specific findings as to each of these contentions below.

IMPACTS TO GRAVE AND SHANKS CREEKS

Although opponents contend that development of the Project will constitute a significant conflict
with the Grave and Shanks Creek riparian corridors and fishery resources, the Board denies this
contention for three reasons. First, Applicant will place bridge footings or conveyance support
structures outside and landward of the identified jurisdictional boundaries of Grave and Shanks
Creek in order to span the creeks and avoid direct impacts to Grave and Shanks Creeks, their
habitat, associated wildlife, and floodplains. See TSI Goal 5 report set forth at Appendix D; see
also Jetter from TS! dated July 21, 2014 (Exhibit EEEEEE). Second, Applicant will provide
50-foot buffers around Grave and Shanks Creeks, which exceed Oregon Department of Fish and
Wildlife's (ODFW's) requirements for inventoried Class I and II streams. ld.; see also letter
from TSI, dated June 23, 2014 (Exhibit 1).

Third, Applicant has modified its operational plans and diversion schedules by omitting one
waler reservoir from its plans and by scheduling to divert water from Grave Creek only during
those dates specifically approved by Oregon Water Resources Department (OWRD). See letter
from TSI, dated June 23, 2014 (Exhibit I). Furthermore, ODFW has determined that the
proposed use ofwater for storage during the months of January, February and March will not
result in a detrimental impact to fish. (Exhibit S, Attachment I, p. 13-18.)

Lastly, the Applicant's mining plan includes collection of groundwater into detention/recharge
ponds or infiltration swales, located between the mine cells and the riparian setback boundaries
ofGrove and Shanks Creeks, which are intended to recharge the groundwater zone within the
Site. See "Natural Resource Assessment for the Sunny Volley Sand & Gravel Project," by TS!
dated August 2013 at Appendix D of the Applications. Furthermore, water lost naturally from
Grave Creek along the Site is restored to Grave Creek by seepage a short distance downstream of
the Site, and this groundwater flow path will remain the same during and after mining. See letter
from Shannon & Wilson, dated June 18, 2014 (Exhibit VVVVV). Therefore, the Board finds
that dewatering of the mine will not significantly reduce stream flow ofGrave or Shanks Creeks.

Because Project equipment will span the jurisdictional boundaries of Grave and Shanks Creeks,
and because the Applicant will provide 50-foot buffers around Grave and Shanks Creeks, the
Board finds that conflicts with their riparian corridors will be adequately mitigated.
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Furthermore, based on the changes to the Project's operational plans and diversion schedules,
and based on the mining plan, the Board finds chat any conflictswithfishery resources Of

downstream systems are adequatelymitigated. The Board also finds that although opponents
reiterated their contention in later submittals, they did not offer any meaningful rebuttal of the
points made byTS!. Therefore, the Board denies the opponents' contentions on this issue.

On remand, opponents also contended that the Applicant's flood study plan, created byThornton
Engineering, Inc., ("Flood Study') (Appendix E to Applications) does not match the current
FEMA FIRM map for the project area and that the Applicant"s proposed bridge over Grave
Creek encroaches into the floodway, triggering the need for a "no-rise" analysis. For the reasons
stated below, the Board denies this contention.

The Board relies on the July 25, 2016 letter from Applicant's expert, Thornton Engineering, Inc.
at Exhibit A-5, and its' original Flood Study (Appendix E to Applications), and the Board finds
that the project is located within a FEMA A Zone, where no Base Flood Elevations or Floodway
has been determined. Accordingly, the Board finds that the project will not modify the existing
floodway or the effective Base Flood Elevations because FEMA has not determined them.
Furthermore, the Board finds that the record shows that Thornton Engineering, lnc. properly
established the floodway boundary on the site, and the Board also finds that substantial evidence
in the record demonstrates that no pennanent structures are proposed within the floodwayof
Grave Creek or Shanks Creek and that the project will not modify the Special Flood Hazard
Area. See Flood Study, Sheet 5 and Revised Riparian Mitigation andLandscape Planfor SVSG,
datedFebruary 14, 2014, Figure 4A (Appendix E to Applications). Therefore, the Board finds
that a Conditional Letter of Map Revision, and/or a FEMA map amendment are not required and
arc not applicable to this project. Additionally, the Board finds that the Applications narrative,
Plate 2, shows the bridge crossingGrave Creek, which will span the floodplain of the creek.
Since the Flood Study demonstrates that the proposed bridge abutments are outside of the
calculated Floodway boundary, the Board finds that a "no-rise" analysis is not required and is not
applicable to this project.

NOISE IMPACTS TO WILDLIFE

Although opponents contend that noise generated by the Project will create a significant conflict
with wildlife, such as deer, the Board denies this contention because it is persuaded by the
testimonyof DSA that wildlife do not alter their natural habitats in response to noise being
generated at a mining site so long as there is no threat to their well-being. See letters from DSA
dated July 7, 2014 and July 11, 2014 (Exhibit I TTTT). The Board relics on the long-standing
professional experience of the acoustical engineers at DSA and on DSA's testimony that the
Environmental Protection Agency (EPA) has studied effects of noise on wildlife and other
animals and produced documents concluding that wildlife and other animals will often react to a
new noise source when first introduced, but then, if there is no physical threat to their well-being
and if the noise level is in the range predicted to radiate from the proposed mine, will acclimate
to the noise and return to their normal pattems. Id.

The Board finds this testimony compelling because it offers an expert prediction based upon case
studies. Therefore, the Board denies the opponents· contentions on this issue.
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UNLAWFUL "TAKE" OFWILDLIFE

Although opponents contend that development of the Project will result in an unlawful "take" of
Golden eagles and Northern Spotted Owls, the Board denies this contention for three reasons.
First, the Board finds that OAR 635-044-0130(1)-which prohibits the "take" of any protected
wildlife-is nor an approval criterion applicable to the Applications because no provision of law
(the "take" rule, the Goal 5 rule, statute, local code, or case law) states as much. Second, and
likewise, the Board finds that the County lacks the authority to enforce "take" rules in this
context because, again, no provision oflaw grants this authority.

Third, the Board finds that, even if the "take" rule applied, a reasonable person would not
conclude, based upon the evidence in the whole record, that development of the Project would
actually result in a "take." Applicant will begin operations beyond the distance of the quarter
( 1/4) mile and half ( 1/2) mile protection areas for the Golden eagle sites. See Sunny Valley Sund
and Gravel -- Aggregate Extraction/Mining Excavation Golden Eagle Risk Assessment prepared
by Northwest Resource Solutions ("NRS"), dated July 3, 2014 ("Golden Eagle Report'') (Exhibit
00000); see also letter from NRS dated July 17, 2014 (Exhibit 111111). It will take
approximately 15 to 20 years before the proposed operations would enter the proximity of a
quaner (1/4) mile of the existing eagle site. Id. Even if the existing nest is still present after 15
to 20 years, appropriate mitigation measures will be applied during the nesting seasonal
restriction. Id. The Board finds that such mitigation measures are feasible because during the
nesting seasonal restriction, the Applicant can conduct operations outside of the mitigation
radius. Therefore, the Board finds that opponents have not undem,incd TSl's testimony that the
Project will not result in a "take" of any wildlife.

ENDANGERED PLANTSPECIES

Although opponents contend that the Project poses a conflict with the endangered plant species
Gentner's fritillary (Fritillaria gentneri), the Board denies this contention for three reasons.
First, the Board finds that this subsection is concerned with conflicts with Goal 5 inventoried
resources, and the County has not designated Gentner's fritillary as an inventoried resource. For
this reason alone, the Board finds that there is no merit to the opponents' contention.

The Board finds that, in conjunction with completing its Goal 5 resources analysis, TSI
completed a comprehensive assessment of the Property for a variety ofthrentened nnd
endangered species, including those listed by the County and stale and federal agencies. See TSl
Goal 5 report set forth at Appendix D; see also letter from TSI dated July 21, 2014 (Exhibit
EEEEEE). As reported by TSI, the County has nor designated Gentner's fritillary as an
inventoried resource. Id. The Board finds the opponents' statements suggesting the possibility
that other species could be present to be speculative.

Second, the Board finds that review under the Endangered Species Act of 1973 ("ESA") is
triggered exclusively by a federal permit or funding decision, and that the ESA is not an
applicable approval criterion subject to this Board's review. See letter from Applicant's
anomcy, Steve PfeiITer, dated July 21, 2014 (Exhibit FFFFFF); see also teller from TS! dated
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July 21, 2014 (Exhibit EEEEEE). Third, the Board finds that identified populations of Frittilary
were located in areas on the site that would not be disturbed for approximately ten years. See
letter from TSI dated July 21, 2014 (Exhibit EEEEEE). The Board also finds that TSl's
recommended seasonal surveys three years prior to disturbing suitable habitat in order to identify
potential sensitive species populations are reasonable and adequate to assure self-compliance
with state and federal ESA regulations. Id.

GOLDEN EAGLES AND NORTHERN SPOTTED OWLS

Although opponents contend that the Project poses a conflict with threatened or endangered
Golden eagles and Nonhem Spotted Owls, the Board denies this contention for three reasons.
First, the Board finds that this subsection is concerned with conflicts with Goal 5 inventoried
resources, and the County has not designated Golden eagle or Northern Spotted Owl habitat or
nests as inventoried Goal 5 resources. See letter from NRS dated July 17, 2014 (Exhibit 111111).
For this reason alone, the Board finds that there is no merit to the opponents' contention.

Second, the Board finds that review under the ESA is triggered exclusively by a federal permit or
funding decision, and that the ESA is not an applicable approval criterion subject to this Board's
review. See letter from Applicant's attorney, Steve Pfeiffer, dated July 21, 2014 (Exhibit
FFFFFF); see also teller from NRS dated July 17, 2014 (Exhibit 111111). Third, the Board finds
that proposed operations will not enter the proximity of the quarter ( I /4) mile protection area for
Golden eagle sites until 15 to 20 years from the start of the mining operation. Id. The Board
also finds that even if the Golden eagle nests are still in existence I5 to 20 years from now,
NRS's recommended seasonal restriction is reasonable and adequate to assure self-compliance
with state and federal ESA regulations. Id.

IMPACTS OF TRUCK TRAFFIC ON DEERAND ELK

Although opponents contend on remand that increased truck traffic resulting from the project
would conflict with deer and elk, the Board finds that any conflict between truck traffic and deer
and elk can be sufficiently minimized. The Board relies on the report, dated May 16, 2016, from
Northwest Resource Solutions, LLC ("NWRS Report") (Exhibit I - Remand StaffReport,
Exhibit J), which found that the proposed mine would not likely result in a significant conflict
with deer and elk and that any conflict due to the risk of truck collisions with deer and elk could
be sufficiently minimized to a level that was not significant.

Specifically, the Board finds that only 0.0022 miles of Placer Road, located west of the Property
entrance along the Haul Route, has the potential to impact deer via daily material hauling
because the remaining area of the road within the project Impact Area lies cast of the Property
entrance and is not utilized for daily hauling. See NWRS Repon. The Board also finds that
based on the historic population density of five (5) deer per square mile within the Evans Creek
Wildlife Management Unit, within which the project area lies, the project Impact Area likely
contains very few deer. Id. Furthermore, the Board finds that there is a small Elk population
living in the vicinity of the project and that elk generally avoid roads when they are open for use.
Id.
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Furthermore, the Board finds that the mitigation measures suggested by NWRS in the fonn of
postingof deer and elk warning signs and posting of reduced speed limits further minimizes any
potential impact. Additionally, the Board finds that the articles submitted by opponents
regarding annual deer and elk migration and wildlife crashes support NWRS's conclusion that
the posting of deer and elk warning signs to alert drivers to wildlife and the posting of reduced
speed signs to require drivers to slow downwould significantly minimize the impact of truck
traffic on deer and elk. The Board finds that the proposed conditions recommended by NWRS
are reasonable, practicable, and will minimize any traffic conflicts with deer and elk. Therefore,
the Board imposes these measures as conditions of approval on the Project.

Accordingly, and based upon the expen testimonyofNWRS, given the limit<--d size of the
project impact area, the short haul route, and the limited deer and elk populations within the
vicinity of the project area, together with the minimization measures noted above, the Board
finds that the project will not result in a significant conflict with the deer and elk population due
to the dc-minimus risk of truck collisions with deer and elk on Placer Road.

For the reasons stated above, the Board finds that the impact from truck traffic on deer and elk is
sufficiently minimized to allow the proposed mine.

Alternatively, notwithstanding the findings above regarding the successful minimization of this
conflict, the Board conducted an analysis of the ESEE consequences of the mine that is limited
to assessing this potential conflict and also finds that the ESEE consequences of allowing, not
allowing, or limiting the mine are as follows:

Economic:

Allowing Mine: The Board finds that the economic consequences of allowing the mine are
myriad and positive. For example, operations from the proposed aggregate mine (the "Project")
will provide direct economic impacts by creatingjobs and generating ad valorem tax revenue.

Additionally, the Board finds that the economic consequences of allowing a mine on the
Property also provide cost-savings because the Property is proximate to the Rogue Valley and
Applegate Valley regions, as well as to major transportation facilities such as I-5, resulting in
lower transportation and delivery costs, and in turn, lower costs for end users of the aggregate
product. As support for this conclusion, the Boord accepts Applicant's testimony that sufficient
aggregate docs not currently exist in order to support the needs of the region. See Exhibits A- IO
through A-14.

The Board finds that there are no negative economic consequences to allowing the Project.

Not Allowing Mme: The Board finds that if the County docs not allow the mine in order 10
protect deer and elk from traffic impacts, the County will not reap any of the economic bcnelits
associated with the Project as described above.

The Board finds that there are no identifiable positive economic consequences to protecting the
deer and elk and not allowing the Project.
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Limiting Mine: The Board finds there are no identifiable positive economic consequences of
protecting the deer and elk and limiting the mine.

The Board finds that the negative economic consequences oflimiting the mine are the loss of al
least a portion of the positive economic consequences of allowing the mine. Further, the Board
finds that approving the mine, but limits truck movement on the haul route by also requiring
protection of the conflicted deer and elk, will be tantamount to not allowing the mine at all
because it would not be financially feasible to conduct mining operations on the Property in such
a limited manner. In that case, the Board finds that the negative economic consequences of
limiting the mine arc the loss of the positive economic consequences of allowing the mine.

Social:

Allowing Mine: The Board finds that the positive social consequences of allowing the mine
include: (I) the positive social esteem for the workers employed at the mine; (2) the social
benefits associated with utilizing aggregate from the mine to complete needed local and regional
transportation improvements; and (3) the social benefits of using less fuel and traveling less by
utilizing aggregate from the mine rather than from mines that arc farther away.

The Board finds that the negative social consequence of allowing the mine is the potential loss of
deer and elk; however, the Board finds that, on balance, this consequence is low because the
potential loss of deer is between zero (0) and six (6) deer per year and between zero (0) and two
(2) elk per year. As support for this conclusion, the Board relies on the report from Northwest
Resource Solutions, LLC, dated May 17, 2016 (Exhibit I- Remand Staff Report, Exhibit J).

Not Allowing Mine: The Board finds that the positive social consequence of not allowing the
mine is the protection of deer and elk.

The Board finds that the negative social consequences of not allowing the mine are that the
workers at the mine would not have the social estccm associated with employment, the region
would not utilize its natural resources to serve the greater good, and there would be increased
fuel consumption and traffic in order to acquire aggregate from mines that are farther away.

Limiting Mine: The Board finds that limiting the mine will limit the positive and negative social
consequences described above. The Board finds that the degree lo which these consequences are
limited will be directly tied to the degree that the mine itself is limited. However, as stated above,
the Board finds that approving the mine, but limiting its extent by also requiring protection of
deer and elk by limiting truck movement along the haul route, will be tantamount to not allowing
the mine at all because it would not be financially feasible to conduct mining operations on the
Property in such a limited manner. In that case, the Board finds that the negative social
consequences of limiting the mine are the loss of all of the positive social consequences of
allowing the mine.
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Environmental:

Alloying Mine: The Board finds that there are positive environmental consequencesofallowing
the mine. The Board finds that allowing the mine would result in reduced diesel fuel
consumption and accordingly, reduced diesel fuel emissions, caused by not having to truck
needed aggregate from adjacent counties.

In the alternative, even if the environmental consequences of allowing the Project are negative
because it may reduce the deer and elk population, the Board finds, for the reasons explained in
this ESEE that, on balance, the overall positive consequences ofallowing the Project exceed
these few negative consequences ofallowing the Project. Furthermore, as recommended in the
report from Northwest Resource Solutions, LLC, dated May 17, 2016 (Exhibit I - Remand Staff
Report, Exhibit J), the Applicant agrees to implement the mitigation measures ofproviding
deer/elk waming signage along the haul route, and posting reduced speed signage along the haul
route as suggested in the report. Therefore, the Board finds that the slight reduction in deer and
elk population is not a basis to deny or further condition the Project.

Not Allowing Mine: For the reasons stated above, the Board finds that the environmental
consequences ofnot allowing the mine are neutral. The Board reaches this conclusion because,
although not allowing the mine will protect deer and elk, it will also preclude all of the positive
consequences ofallowing the Project, as noted above.

Limiting Mine: The Board finds that the environmental consequences of limiting the mine are
also neutral. While limiting the mine may protect some deer and elk, limiting truck movement
along the haul route will be tantamount to not allowing the mine at all because it would not be
financially feasible to conduct mining operations on the Property in such a limited manner.

Energy:

Allowing Mine: The Board finds that the energy consequences ofallowing the mine are positive
and substantial for two reasons. First, as explained above, the Board finds that mining the
aggregate resource will facilitate completion ofmany needed transportation improvements,
which will, in tum, provide greater capacity and smoother surfaces. As a result, vehicles on roads
throughout the region will be able to consume less fuel because they will spend less time idling
in traffic and/or confronting substandard road conditions. Second, the Board finds that the energy
consequences of allowing a mine are also positive because the Property is proximate to the 1-5
corridor where there is a demand for infrastructure projects, as well as proximate to Grants Pass
and other small cities, all locations where there is a significant amount of growth and demand for
aggregate. The Board finds that locating a mine near these markets will reduce the distance the
product must travel, resulting in lower fuel costs.

The Board also finds that the Property's proximity to major transportation corridors, such as 1-5,
also reduces fuel costs and energy impacts compared to more remote locations.

The Board finds that the negative energy consequences ofallowing the mine are that it will
employ vehicles and machinery that will consume fuel in conjunction with completing
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extraction, processing, and distribution activities. However, the Board finds that the Project
operator will have at least two incentives to utilize fuel-efficient equipment. First, the Board
finds that fuel is expensive and becoming more so. Second. because Project operations will be
subject to compliance with state and federal air quality standards, the Project operator will need
to purchase and utilize late-model equipment which is designed to comply with U.S.
Environmental Protection Agency standards. Thus, the Board finds that, on balance, the negative
energy consequences are not likely to be significant.

Not_Alloying Mine: The Board finds that the positive energy consequences ofnot allowing the
mine are that there will be no utilization of mine-related equipment and trucks and, thus, no
related consumption of fuel.

The Board finds that the negative energy consequences of not allowing the mine are that the
region would not reap any of the positive energy consequences of allowing the mine. For
example, if the mine is not allowed, the aggregate resource underneath the Property will not be
used to facilitate completion of needed transportation improvements. As a result, vehicles will
spend more time idling in traffic and thus consume more fuel.

Further, the Board finds that the region will need to locate a mine in another location, likely in a
more remote location, which will generate additional vehicle miles traveled and a larger carbon
footprint.

Limiting Mine: The Board finds that limiting the mine will limit the positive and negative energy
consequences described above. The Board finds that the degree to which these consequences are
limited will be directly tied to the degree that the mine itself is limited.

Having identified these ESEE consequences, the Board must weigh them with the following
considerations:

(A) The degree of adverse effect on existing land uses within the Impact Area;

In the event the mine is allowed and truck traffic impacts zero (0) to six (6) deer per year and
zero (O) to two (2) elk per year, the Board finds that there is some adverse effect on existing land
uses within the lmpact Area.

(B) Reasonable and practical measures that could be taken to reduce the identified adverse
effects; and

As explained above, Applicant has proposed reasonable and practical measures that will, reduce
the identified adverse effect in two ways. First, Applicant will provide deer/elk warning signs
along the haul route to alert drivers to the potential presence of deer and elk in the area. Second,
Applicant will post reduced speed signage along the haul route at the seasonal times
recommended by Northwest Resource Solutions, LLC in their May 17, 2016 report (Exhibit I -
Remand Staff Report, Exhibit J). Based upon the foregoing, the Board finds that it could impose
these mitigation measures as conditions, which the Board finds constitute reasonable and
practical measures to reduce the identified adverse effect to deer and elk along the haul route.
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(C) The probable duration of the mining operation and the proposed post-mining use of the site.

Applicant testified that the probable duration of the mining operation is 20- 40 years, depending
upon market demand. As explained in its earlier findings, the Board finds that the post-mining
uses of the Property are those allowed as of right and conditionally under a current map
designation or such other uses as may be allowed under future alternative designation, or allowed
by law. Thus, the Board finds that the mining operation is of limited duration, and the proposed
post-mining use of the Property will be consistent with the law and surrounding uses.

Based upon the foregoing analysis, the Board finds that, on balance, the positive economic,
social, environmental, and energy consequences associated with allowing the mine outweigh the
negative consequences both in number and degree. Further, the Board finds that the additional
considerations favor allowing the mine because there is only one potential adverse effect to
wildlife resources, the Board will condition approval of the mine upon reasonable and practical
measures to reduce that potential adverse effect, and the mine will have a limited lifespan
followed by reclamation as a permitted use. For these reasons, the Board finds that the ESEE
consequences support allowing mining on the Property.

MEASURES TO MINIMIZECONFLICTS:

For County inventoried resources, federal wild and scenic rivers, Oregon scenic
waterways, Oregon recreation trails, natural areas, wilderness areas, open space, scenic views
and sites, and wetlands, no conflict exists. Therefore, the County can find that no measures are
needed to minimize conflicts.

For the County inventoried riparian corridors pursuant to Section 66.1S0.D and wildlife
habitat, the Board finds that conflicts can be minimized to a level that is not significant through
compliance with the following measures:

"6. Mining and processing mineral and/or aggregate resources shall be set back from
the top of bank of any stream in compliance with Article 72.040(8) (Special Setback
Requirements). Existing native vegcrntion shall be maintained in the setback area.
(RLDC§91.030.K).

34. No excavation or processing shall occur within the riparian corridor. All mining
and processing activity shall be set back SO feet from the ordinary high water mark of
Grave and Shanks Creeks. (RLDC §72.040. B.I)

3S. No mining activity shall occur within the I 00 year flood hazard area of Grave and
Shanks Creeks. The floodplain boundaries shall be flagged or fenced and avoided by all
mining activity. (RLDC §91.030,L)

36. Construction of the access road to Placer Road shall occur above the ordinary
high water mark ofGrave Creek and shall comply with the standards contained in Article
69.1 -Flood Hazard Overlay of the RLDC. (RLDC $91.030.L)
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37. The applicant shall not fill, excavate or otherwise disturb wetlands on the site
until permits are obtained from the Department ofState Lands (DSL) and the Army
Corps of Engineers and implements any required pre-disturbance mitigation.

38. No mining activity- excavation or processing- shall occur within the boundaries
ofany on-site wetlands.

39. The applicant shall follow the mitigation measures contained in the Riparian
Mitigation Plan prepared by Terra Science, Lnc., dated August 2013, and the mitigation
measures contained in the Golden Eagle Risk Assessment prepared byNorthwest
Resource Solutions, Inc., dated July 3, 2014.

40. The applicant shall install native trees and shrubs in accordance with the County
screening regulations.

41. Access roads adjacent to the mining area boundaries shall be graveled with
crushed rock with nominal sizing ofat least one inch maximum dimension.

43. Warning signs shall be posted along the Haul Route to alert drivers to the
presence ofdeer and elk;

44. Reduced speed signs shall be posted along the Hou! Route at seasonal times, as
recommended by the NWRS deer and elk report, Remand Exhibit I- StaffReport,
Exhibit J."

As support for this conclusion, the Board relies upon TSl's testimony, NRS's testimony, and
NWRS's testimony that these measures will minimize the identified conflicts to a level that is
not significant. See TS! Goal 5 Report set forth in Appendix D of the Applications and NRS's
Golden Eagle Report (Exhibit 00000) and NWRS's deer and elk report (Exhibit l-- Remand
Staff Report, Exhibit J). Based upon the evidence cited above, the Boord finds it necessary to
impose the above conditions on its approval of the Project to minimize conflicts with identified
Goal 5 resources. The Board finds that the Project operating plan, as conditioned, incorporates
all such measures.

0AR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted conflicts. For purposes of this section, "approved land uses"
are dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination ofconflicts from the proposed mining ofa significant aggregate resource
site, the local government shall limit its consideration to the following: ...

(E) Conflicts with agricultural practices; and
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IDENTIFICATION OF CONFLICTS:

The Board finds that the Project will not generate any significant conflicts with agricultural
practices on surrounding lands. As supportfor this conclusion, theBoardrelies upon the results
of Applicant's agricultural survey. See Table 1, Appendix M of the Applications. The Board
finds that Applicant's survey identified 9 parcels with low-intensive, small-scale agricultural
activities (limited to livestock grazing, greenhouses, and private gardens), within one mileof the
Property. Id. None of these activities appeared to be for commercial purposes. Id. In short, the
Board finds that only isolated, small-scale agricultural practices are occurring on surrounding
lands.

Further, as explained above, the Board finds, based upon the testimony of various Project
consultants, and subject to adoption and implementation of various minimization measures, there
will be no significant conflicts between the Project and allowable uses, including farm uses,
within the Impact Arca.

The Board finds that, due to the limited nature and small scale of existing, non-commercial,
agricultural practices, the relative lack of proximity to the mining operation, and the various
measures that will minimize Project conflicts to a level that is insignificant, the Projectwill not
force a significant change in or significantly increase the cost of accepted farm or forest practices
on surrounding lands devoted to farm or forest use. Therefore, there will be no conflicts between
the Project and agricultural practices.

Although Edward Brett testified that he operates a nursery on his property within the Impact
Area, and Joann Brett testified that she has an organic garden on her property within the Impact
Arca, the Board finds that such testimony was not supported by any specific evidence in
sufficient detail to identify "accepted farm practices" that must be considered under ORS
215.296. See letters from the Bretts (Exhibit MM). Specifically, the Board finds that a nursery
license does not constitute substantial evidence identifying "accepted farm
practices." Furthermore, the Board finds that the Bretts did not contend that the Project would
force a significant change in or significantly increase the cost of accepted farm or forest practices
on their property. Id. Additionally, the Board finds that organic farming is not properly viewed
as either a "farm use" or an "accepted farm practice." Dierking v. Clackamas County, 38 Or
LUBA 106 (2000) (so holding). Moreover, although William and Elizabeth Corcoran testified
that they have a business plan for a proposed winery on their property within the Impact Area
and currently operate an agricultural business including a vineyard, fruit trees, berry field,
vegetables, bee hives, timber and Christmas trees, the Board finds that such testimony was not
supported by any specific evidence in sufficient detail to identify '·accepted farm practices"
under ORS 215.296. See letters from the Corcorans (Exhibits YYY, ZZZ and GGGG). In
addition, the Board finds that the Corcorans did not contend that the Project would force a
significant change in or significantly increase the cost of accepted farm or forest practices on
their property. id.

Therefore, the Board finds that a reasonable person would rely upon theagricultural survey and
the testimony and evidence of various Project consultants, as described herein, to support the
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conclusion that the Project will not generate any significant conflicts with agricultural practices
on surrounding lands.

MEASURES TO MfNIMIZE CONFLICTS:

Because there are no identified conflicts with agricultural practices, the Board finds that it is not
required to identify measures that would minimize such conflicts.

0AR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted conflicts. For purposes ofthis section, "approved land uses"
arc dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or fmal approvals have beengranted by the local government. For
determination ofconflicts from the proposed mining ofa significant aggregate resource
site, the local government shall limit its consideration to the following: ...

(F) Other conflicts for which consideration is necessary in order to carry out ordinances
that supersede Oregon Department ofGeology and Mineral Industries (DOGAMI)
regulations pursuant to ORS 517.780;

The Board finds that there arc no other conflicts forwhich consideration is necessary. The
Board finds that the County hos adopted Ordinance 2006-002, which incorporates OAR 660
023-0180 and DOGAMI requirements with minor language changes. Therefore, the Board finds
that the County does not have any ordinances that supersede DOGAMI regulations pursuant to
ORS 517.780.

0AR 660-023-0180(5)(d) The local government shall determine any significant conflicts
identified under the requirements ofsubsection (c) of this section that cannot be minimized.
Based on these conflicts only, local governments shall determine the ESEE consequences of
either allowing, limiting, or not allowing mining at the site. Local governments shall reach
this decision by weighing these ESEE consequences, with consideration of the following:

(A) The degree ofadverse effect on existing land uses within the impact area;

(B) Reasonable and practicable measures that could be taken to reduce the identified
adverse effects; and

(C) The probable duration of the mining operation and the proposed post-mining use of the
site.

For the reasons explained in response to subsections (3) and (4) above, the proposed conditions
ofapproval will minimize all identified conflicts. Therefore, the Board docs not need to conduct
an analysis ofthe ESEE consequences ofthe mine.

0AR 660-023-0180 (5)(e) Where mining is allowed, the plan and implementing ordinances
shall be amended to allow such mining. Any required measures to minimize conflicts,
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including special conditions and procedures regulating mining, shall be clear and objective.
Additional land use review (e.g., site plan review) if required by the local government, shall
not exceed the minimum review necessary to assure compliance with these requirements
and shall not provide opportunities to denymining for reasons unrelated to these
requirements, or to attach additional approval requirements, except with regard to mining
or processing activities:

(A) For which the PAPA application does not provide information sufficient to determine
clear and objective measures to resolve identified conflicts;

(B) Not requested in the PAPA application; or

(C) For which a significant change to the type, location, or duration of the activity shown
on the PAPA application is proposed by the operator.

The Board finds that its approval of the Project complies with this subsection. First, the Bourd is
rendering its final decision of approval by signing these Findings of Fact and Conclusions of
Law to: (1) designate the Property as a significant Goal 5 mineral and aggregate resource in the
CountyComprehensive Plan text and map relating to the County's inventory of significant Goal
5 resources; and (2) apply the Mineral and Aggregate Resource Zone (MARZ) designation to the
Property. Second, the Board finds that its conditions of approyal are clear and objective. As
support for this conclusion, the Board finds that the StaffReport (Exhibit I) and theRemand
StaffReport (Exhibit I) included most of the final conditions, and no party contended that these
conditions were not clear and objective. Third, the Board finds that its decision also approves
the Site Plan for the Project, which is consistent with the approvals for the PAPA Application
and the Comprehensive Plan Amendment and Zone Change Application. Further, the Board
finds that there are no additional land use reviews required for the Project.

0AR 660-023-0180 (5)(D) Where mining is allowed, the local government shall determine
the post-mining use and provide for this use In the comprehensive plan and land use
regulations. For significant aggregate sites on Class I, II and Unique farmland, local
governments shall adopt plan and land use regulations to limit post-mining use to farm
uses under ORS 215.203, uses listed in ORS 215.213(1) or 215.28'.l(l), and fish nod wildlife
habitat uses, includingwetland mitigation banking. Local governments shall coordinate
with DOGAMI regarding the regulation and reclamation of mineral nod aggregate sites,
except where exempt under ORS 517.580.

The Board finds that the Project is not located on Class J, II, or Unique farmland. See Appendix
A of the Applications. Therefore, the Board is not required to limit post-mining uses to farm
uses under ORS 215.203, uses listed in ORS 215.2130) or ORS 215.283(0). or fish and wildlife
habitat uses.

Further, the Board finds that the Applicant has proposed, and the Board determines, that post
mining uses of the Property arc those allowed as of right and conditionally under a current map
designation or such uses as may be allowed under future alternative designation, if allowed by
law.
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Finally, the Board finds that the Applican1 has included a conccprual reclamation plan with the
Applications. See Appendix L, Plate 4 ofthe Applications. The Applicant has testified that it
has submitted this plan to DOGAMI for approval.

The Board finds that the Applications satisfy the requirements ofthis subsection.

0AR 660-023-0180 (5)(g) Local governments shall allow a currently approved aggregate
processing operation at an existing site to process material from a new or expansion site
without requiring a reauthorization of the existing processing operation unless limits on
such processing were established at the time it was approved by the local government.

The Board finds that this section is not applicable because the Project is not a currently approved
aggregate processing operation at an existing site.

0AR 660-023-0180(7) Except for aggregate resource sites determined to be significant
under section (4) of this rule, local governments shall follow the standard ESEE process in
OAR 660-023-0040 and 660-023-0050 to determine whether to allow, limit, or prevent new
conflicting uses within the impact area of a significant mineral and aggregate site. (This
requirement docs not apply if, undersection (5) of this rule, the local government decides
that miningwill not be authorized at the site.)

Pursuant to this section, the local government shall determine the ESEE consequences ofeither
allowing, limiting, orpreventing new conflicting uses within the impact area ofa significant
mineral and aggregate site. Local governments shall reach this decision by following the
standard ESEE process, as follows:

(A) Identify conflic1ing uses;

(B) Determine the impact area;

(C) Analyze the ESEE consequences; and

(D) Develop n program to achieve Goal 5.

As discussed below, future new conflicting uses are those that are permitted outright or
conditionally within the zone applied to the Applicant's proposed aggregate mine (the
"Property') and in its impact area. The Property is proposed to be rezoned to the Mineral and
Aggregate Resource Zone ("MARZ") within Josephine County. The properties located off-site
and within its impact area are zoned Farm Resource (FR), Forest Commcrcinl (FC), Woodlot
Resource (WR), Serpentine (S), and Rural Residential (RR-5).

(A} Identify Conflicting Uses:

The uses permitted outright, with a land use review. and conditionally in the MARZ include the
following:
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I. Agriculture, fanning, and related fann use;

2. Conservation and management of fish and wildlife resources;

3. Conservation and management ofsoil, air and water quality and watersheds;

4. Fish and wildlife habitat enhancement;

5. Forest operations or forest practices,

6. Public road and highway construction and reconstruction projects;

7. Temporary on-site structures and physical alterations to the land which are auxiliary to and
used during the term of a particular forest operation or practice;

8. Wetlands, the creation of, restoration ofor enhancement.

9. Exploration for mineral and aggregate resources;

10. Mining and processing ofaggregate resources;

11. Private hunting and fishing operations without any lodging accommodations;

12. Temporary, portable facilities for the primary processing of forest products;

13. Uninhabitable structures accessory to fish and wildlife enhancement;

14. Water intake facilities, canals and distribution lines for farm irrigation and ponds;

15. Caretaker or night watchman's manufactured dwelling when used in conjunction with one of
the uses listed in this section;

I6. Cement and asphalt batching, rock processing and crushing;

17. Dog kennels;

I8. Home occupation;

19. Log scaling and weight stations;

20. Permanent facility for the primary processing offorest products;

21. Personal use landing strips used in conjunction with a use permitted in this section;

22. Propagation, cultivation, maintenance and harvesting ofaquatic species;

Page 63 of 115 - Sunny Valley Sand & Gravel Findings ofFact, Conclusions ofLaw,& Decision on
Remand

Attachment 3
Page 63 0f 122



23. Public and private utilities;

24. Solid waste disposal at a qualifying site; and

25. Mining and processing of mineral resources.

The uses permitted outright, with_ a land use review, and conditionally in the FR zone include the
following:

I. Agriculture, farming and farm use;

2. Temporary detours of public roads and highways;

3. Onsite filming

4. Forest product propagation or harvesting;

S. Reconstruction of modification of public roads and highways;

6. Wetlands;

7. Accessory buildings;

8. Replacement dwelling for a dwelling listed on the National Register of Historic Places;

9, Alteration, restoration or replacement of a lawfully established dwelling;

IO0. Irrigation canals, delivery lines, and structures and operational facilities associated with such
district;

I I. Development within roads and highways;
12. Signs;

13. Utility facility service lines and accessory facilities or structures;

I4. Application of reclaimed water, agricultural or industrial process water or biosolids for
agricultural, horticultural, or silvicultural production, or for inigation in connection with an
allowed use;

I5. Bottling water;

I6. Churches;

17. Dwellings in conjunction with farm use;
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I 8. Accessory fann dwelling:

19. Relative fann help dwelling;

20. Farm crop processing facility;

21. Farms stands;

22. Fire service facilities providing rural fire protection services;

23. Geothermal resource exploration and production;

24. Greyhound kenneling, breeding and training for racing;

25. Mineral exploration;

26. Model aircraft site used for takeoff and landing;

27. Residential home or facility in an existing dwelling;

28. Schools;

29. Solid waste disposal site;

30. Utility facilities necessary for public service:

31. Winery;

32. Personal use airports and helicopter pads;

33. Animnl shelter expansion or replacement of existing shelter;

34. Propagation, cultivation, maintenance and harvesting of aquatic or insect species;

35. Armed forces reserve center;

36. Commercial activities in conjunction with farm uses;

37. Community centers owned by government agency or nonprofit organization;

38. Composting facilities;

39. County fairgrounds activities or expansion;

40. Destination resort;
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41. Dog kennels;

42. Firearms training facility;

43. Forest products processing facility;

44. Geothermal resource mining and processing;

45. Golf courses;

46. Home occupation business;

47. Mass gatherings;

48. Mining, crushing, stockpiling, and processing of aggregate;

49. Living history museum;

50. Privaie or public parks end playgrounds, hunting and fishing preserves, and campgrounds;

51. Improvement of road and highway facilities;

52. Room and board arrangements for up to five () unrelated persons in existing residences;

53. Solid waste disposal site;

54. Towers for transmitting signals;

55. Utility facilities for the purpose ofgenerating power for public use by sale;

56. Water extraction and bottling;

57. Wildlife habitat conservation and management plan; and

58. Medical hardship dwelling.

The uses permitted outright, with a land use review,_and conditionally in the FC and WR_zones
include the following:

1. Forest operations or forest practices;

2. Temporaryon-site forest operation auxiliary structures;

3. Physical alterations to the land auxiliary to forest practices;

4. Caretaker residences fir public parks and public fish hatcheries;
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5. Conservation of soil, air and water quality and to provide for wildlife and fisheries resources;

6. Destination resorts;

7. Geothermal, gas, oil and other associated hydrocarbons exploration;

8. Farm use;

9. Fish and wildlife enhancement structures;

I 0. Forest labor temporary camps;

11. Primary processing forest products;

12. Private hunting and fishing operations;

13. Mineral and aggregate resources exploration;

14. Solid waste disposal site;

15. Towers and fire stations for forest fire protection;

16. Utility distribution lines;

17. Water intake facilities, canals and distribution lines for farm irrigation and ponds;

18. Road widening;

19. Alteration, restoration or replacement ofa lawfully established dwelling;

20. Airport expansions;

21. Asphalt and concrete batch plants accessory to temporary highway projects;

22. Cemeteries;

23. Communication facilities for television, microwave and radio facilities;

24. New electric transmission lines;

25. Fire stations for rural fire protccuon;

26. Firearms training facility;

27. Private temporary fishing accommodations;
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28. Forest management research and experimentation facilities;

29. Home occupations;

30. Private hunting operations;

31. Log scaling and weigh stations;

32. Logging equipment repair and storage;

33. Mass gatherings;

34. Mining and processing of oil, gas, or other subsurface resources;

35. Navigation and aviation aids;

36. Private and public parks, and campgrounds;

37. Public road and highway projects and transportation facilities and improvements;

38. Reservoirs and water impoundments;

39. Utility facilities for the purpose of generating power;

40. Water intake facilities, related treatment facilities, pumping stations, and distribution lines;

41. Youth camps; and

42. Medical hardship dwelling.

The uses permitted outright, with_a land use review, and conditionally_in the S zone include the
following:

I. Cement and asphalt batching, rock processing and crushing;

2. Exploration, mining and processing of aggregate and other mineral resources or other
subsurface resources;

3. Family day care dwelling;

4. Far use;

5. Forest management;

6. Log scaling and log storage;
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7. Public road and highway construction and reconstruction projects;

8. Recycling centers;

9. Residential care facility or home;

I0. Resource recovery facilities;

II. Sewage disposal plants, pumping or treatment facilities, water storage reservoirs and similar
public facilities;

12. Sewage transfer sites;

13. Signs;
14. Single-family dwelling or manufactured dwelling;

I 5. Temporary facilities for the primary processing of forest products produced on the property;

I6. Utility or communication facilities necessary for public services;

17. Waste transfer centers;

18. Destination resort;

19. Fire attack landing strips for airplanes and helicopter pads, emergency protection facilities;
fire towers, public work yards, and temporary logging labor camps;

20. Home occupations;

21. Hunting and fishing preserves, archery, rifle, and pistol target ranges;

22. Open, non-commercial storage ofup to 4motor vehicles;

23. Recreation sites, including parks, campgrounds and conference grounds;

24. Research and interpretive facilities related to the preservation of unique natural conditions or
communities and the conservation and management ofwildlife resources;

25. Mass gathering;

26. Medical hardship dwelling; and

27. Temporary storage ofan unoccupied manufactured dwelling.

The uses permitted outright, with a land use review, and conditionally_in the RR-5 zone include
the following:
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I. Accessorybuildings;

2. Agriculture, faming and farm use;

3. Family daycare dwelling;

4. Farm and forest products stands;

5. Forest management, production and harvesting of timber resources;

6. Public road and highway construction and reconstruction projects;

7. Residential care home or facility;

8. Single-family dwelling or manufactured dwelling;

9. Single-family dwelling for a farm worker and the form worker's immediate family;

I 0. Boat landing and docks;

11. Campgrounds;

12. Cement and asphalt batching, rock processing and crushing;

13. Cemeteries;

14. Churches;

IS. Destination resort;

I6. Exploration, mining and processing of aggregate and other mineral resources;

17. Home occupations;

18. Indoor animal husbandry;

19. Kennels;

20. Parks, playgrounds and community centers;

21. Public or private schools;

22. Public facilities;

23. Real estate tract sales office;
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24. Recreational resort;

25. Residential dormitories or housing in conjunction with public or private schools:

26. Rodeo grounds and golf courses;

27. Sanitary landfills, and non-hazardous waste disposal sire;

28. Signs;

29. Storage open for up to 4 motor vehicles for non-commercial purposes;

30. Utilty and communication facilities;

31. Temporary mass gathering;

32. Medical hardship dwelling; and

33. Temporary storage of an unoccupied manufactured dwelling.

(B) Determine the Impact Area:

A local government shall determine an impact area for each significant resource site. The Board
has already determined that the impact area for the significant mineral and aggregate resource
site is limited to 1,500 feet from the boundaries of the mining area. See Figure 2 of the
Applications. As support for this conclusion, see the findings in re_sponsc to OAR 660-023
180(5)a), above.

Therefore, the Board finds that it is required to conduct an analysis of the ESEE consequences of
the future conflicting uses listed above that are limited to the impact area described above.

Based upon the above-listed future conflicting uses only, the Board finds that the ESEE
consequences of allowing, limiting, or preventing the future conflicting uses are as follows:

Economic:

Allowing Conflicting Uses: The Board finds that the economic consequences of allowing the full
range of future conflicting uses are myriad and positive. For example, fanning has, and will
continue to, contribute significantly to the economy in the region. Furthermore, private road and
highway construction projects, as well as the siting of public and private utilities, will provide
direct economic impacts by creating jobs and providing necessary infrastructure for commerce.

The Board finds that there are no negative economic consequences to allowing the full range of
future conflicting uses.
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Preventing Conflicting Uses: The Board finds that if the County does not allow future conflicting
uses, the County will not reap any of r.he economic benefits associated with such uses as
described above.

The Board finds that there are no identifiable positive economic consequences to preventing all
future conflicting uses.

Limiting Conflicting Uses: The Boord finds there ore no identifiable positive economic
consequences of limiting future conflicting uses.

The Board finds that the negative economic consequences of limiting future conflicting uses arc
the loss of at least a portion of the positive economic consequences of allowing them.

Social:

Allowing Conflicting Uses; The Board finds that the positive social consequences of allowing
future conflicting uses include: (I) the positive social esteem for the workers employed at such
uses; (2) the positive social esteem for the owners of the properties establishing such uses; (3) the
social benefits associated with contributing to the overall good, such us with conservation of
natural resources; and (4) the social benefits of using less fuel and traveling less by utilizing loco!
facilities rather than traveling to other counties for such facilities.

The Board finds that there ore no identifiable negative social consequences or allowing future
conflicting uses.

Preventing Conflicting Uses: The Board finds that if the County does not allow future conflicting
uses, the County will not reap any of the social benefits associated with such uses as described
above.

Limiting Conflicting Uses: The Board finds that limiting future conflicting uses will limit the
positive social consequences described above. The Board finds that the degree to which these
consequences are limited will be directly tied to the degree that the conflicting uses, themselves,
are limited.

Environmental:

Allowing Conflicting Uses: The Board finds that there are positive environmental consequences
or allowing some future conflicting uses. Allowing certain future conflicting uses would result
in conservation and management of fish and wildlife resources; soil, air and water quality and
watersheds; fish and wildlife habitat enhancement; and wetlands.

The Board also finds that there are negative environmental consequences of allowing some
future conflicting uses, such as an increased carbon footprint, utilization of natural resources, and
air, noise and light pollution.
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Therefore, the Board finds that the environmental consequences of allowing conflicting uses are
neutral.

Preventing Conflictine: Uses: For the reasons stated above, the Board finds that the
environmental consequences of not allowing conflicting uses arc neutral. The Board reaches this
conclusion because, although not allowing conflicting uses will prevent all new development, it
will also preclude all of the positive consequences of allowing certain conflicting uses, as noted
above.

Limiting Conflicting Uses: The Board finds that the environmental consequences of limiting
conflicting uses are also neutral. While limiting conflicting uses may protect some of the
environmental consequences of development, it will also limit the positive consequences flowing
from future conflicting uses.

Energy:

Allowing Conflicting Uses: The Board finds that the energy consequences of allowing some
conflicting uses are positive. For example, uses such as road and highway construction or
reconstruction will facilitate completion of many needed transportation improvements, which
will, in turn, provide greater capacity and smoother surfaces. As a result, vehicles on roads
throughout the region will be able to consume less fuel because they will spend less time idling
in traffic and/or confronting substandard road conditions. Furthermore, the Board finds that the
energy consequences of allowing conflicting uses are also positive because the Property is
proximate to the 1-5 corridor, us well as proximate to Grants Pass and other small cities, all
locations where there is a significant amount of growth end demand for goods like farm goods
and forest products. Locating future conflicting uses near these markets will reduce the distance
the goods must travel, resulting in lower fuel costs.

The Board also finds that the Property's proximity lO major transportation corridors, such as 1-5,
also reduces fuel costs and energy impacts compared to more remote locations.

The Board also finds that the energy consequences of allowing some conflicting uses arc
negative, in that some conflicting uses will result in increased energy impacts, such as
destination resorts and schools.

Therefore, the Board finds that the energy consequences of allowing future conflicting uses is
neutral.

Preventing Conflicting Uses: The Board finds that the positive energy consequences of not
allowing future conflicting uses are that there will be no development or distribution of goods
and, thus, no related consumption of fuel.

The Board finds that the negative energy consequences of not allowing future conflicting uses
are that the region would not reap any of the positive energy consequences of allowing them.
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Therefore, the Board finds that the energy consequences of preventing future conflicting uses is
neutral.

Limiting Conflicting Uses: The Board finds that limiting conflicting uses will limit the positive
and negative energy consequences described above. The Board finds that the degree to which
these consequences are limited will be directly tied to the degree that the conflicting uses,
themselves, are limited.

Having identified these ESEE consequences, the Board must weigh them and develop a program
to achieve Goal 5.

Based on the ESEE analysis provided above, the Board determines that-future conflicting uses
should be allowed fully, notwithstanding the possible impacts on the resource site. The Board
finds that none of the possible future conflicting uses will have a substantially negative impact
on the aggregate mining site.

Based on the Applicant's testimony, the Board finds that the probable duration of the mining
operation is 20- 40 years, depending upon market demand. As explained in its earlier findings,
the Board finds that the post-mining uses of the Property are those allowed as of right and
conditionally under a current map designation or such other uses as may be allowed under future
alternative designation, or allowed by law. Thus, the Board finds that the mining operation is of
limited duration, and the proposed post-mining use of the Property will be consistent with the
law and surrounding uses.

Based upon the foregoing analysis, the Board finds that, on balance, the positive economic,
social, environmental, and energy consequences associated with allowing future conflicting uses
outweigh any negative consequences both in number and degree. For these reasons, the Board
finds that the ESEE consequences support allowing future conflicting uses on the Property
within the impact area.

OAR 660-023-0180(8) In order to determine whether information in a PAPA submittal
concerning an aggregate site is adequate, local government shall follow the requirements of
this section rather than 0AR 660-023-0030(3). An application for approval of an aggregate
site following sections (4) and (6) of this rule shall be adequate if it provides sufficient
information to determine whether the requirements in those sections arc satisfied. An
application for a PAPA concerning a significant aggregate site following sections (3) and (5)
of this rule shall be adequate if it includes:

(a) Information regarding quantity, quality, and location sufficient to determine whether
the standards and conditions in section (3) of this rule are satisfied;

For the reasons set forth at pages 42-47 of the Applications narrative and Appendix A of the
Applications, which reasons are incorporated herein by reference, the Board finds that the PAPA
Application includes the information required by this subsection. Further, for the reasons set
forth above in response to OAR 660-023-01803), the Board denies the contentions from
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opponents that the Applicant provided incomplete information regarding quantity, quality, and
location of the aggregate material in the deposit.

(b) A conceptual site reclamation plan;

The PAPA Application includes a conceptual reclamation plan at Appendix L, Plate 4 of the
Applications. The Board finds that the PAPA Application includes the information required by
this subsection.

(c) A traffic impact assessment within one mile of the entrance to the mining area pursuant
to section (5)(b)(B) of this rule;

For the reasons set forth at pages 56-57 of the Applications narrative and the TIA at Appendix G
of the Applications, which reasons are incorporated herein by reference, the Board finds that the
PAPA Application includes the information required by this subsection. Further, for the reasons
set forth above in response to OAR 660-023-0 180(5)b)B) the Board denies the contentions
from opponents that the Applicant provided incomplete information regarding traffic impacts.

(d) Proposals to minimize any conflicts with existing uses preliminarily identified by the
applicant within a 1,500 foot impact area; and

For the reasons set forth at page 48-63 of the Applications narrative, which reasons are
incorporated herein by reference, the Board finds that the PAPA Application includes the
information required by this subsection. As additional findings in response to this subsection,
the Board incorporates by reference the findings and conditions set forth above in response to
OAR 660-023-01805)(c), which explain the Applicant's proposals to minimize conflicts with
existing uses within the Impact Area.

(e) A site plan indicating the location, hours of operation and other pertinent information
for all proposed mining and associated uses.

For the reasons set forth at pages 12-15 of the Applications narrative and the phasing and mining
plan presented in Plates 3 and 4 in Appendix L of the Applications, which reasons are
incorporated herein by reference, the Board finds that the Applications include the information
required by this subsection.

0AR 660-023-0180(9) Local governments shall amend the comprehensive plan and land
use regulations to include procedures and requirements consistent with this rule for the
consideration of PAPAs concerning aggregate resources. Untilsuch local regulations are
adopted, the procedures and requirements of this rule shall be directly applied to local
government consideration of a PAPA concerning mining authorization, unless the local
plan contains specific criteria regarding the consideration of a PAPA proposing to add a
site to the list of significant aggregate sites, provided:

(a) Such regulations were acknowledged subsequent to 1989; and
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(b) Such regulations shall be amended to conform to the requirements of this rule at the
next scheduled periodic review after September 1, 1996, except as provided under OAR
660-023-0250(7).

The Board finds that the County has amended its comprehensive plan and land use regulations
under County Ordinance 2006-002 to adopt the procedures and requirements of OAR 660-023-
0180, including specific criteria regarding the consideration of a PAPA concerningmining
authorization. Thus, in accordance with this subsection, the Board finds that the County is
required to directly apply both the substantive requirements and procedures ofCountyOrdinance
2006-002 that arc consistent with OAR 660-023-0180, und the requirements and procedures of
OAR 660-023-0180, when evaluatinga PAPA concerningmining authorization. See also Morse
Bros.. Inc. v. Columbia County, 37 Or LUBA 85 (1999), affd 165 Or A\pp512 (2000); Eugene
Sand & Gravel, Inc. v. Lane County, 44 Or LUBA SO, 96 (2003), affd 189 Or App 21 (2003)
(The Goal 5 rule for aggregate establishes a comprehensive regulatory scheme that is intended
to supersede local review standards for aggregate.")

The Board further finds that, in accordance with this subsection and the referenced case law,
only the provisions of County Ordinance 2006-002 that arc consistent with OAR 660-023-0180
and the provisions ofOAR 660-023-0180, themselves, are applicable to the PAPA and Zone
Change Applications.

The Board finds that, subject to these findings, the County has properly applied the relevant
provisions ofCounty Ordinance 2006-002 and 0AR 660-023-0180 to the PAPA Application and
the Comprehensive Plan Amendment and Zone Change Application.

Ill. RLDC ARTICLE 66.1 - MINERAL & AGGREGATE RESOURCE ZONE
(MARZ)

The Board finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application satisfy the applicable approval criteria set forth in the RLDC as follows:
66.130- Permitted Uses

The following uses, with accessory uses, shall be permitted using Ministerial Review
Procedures (Article 22), unless Site Plan Review is required (Article 42), in which case uses
shall be permitted using Quasi-judicial Review Procedures (Article 22). Uses shall also
meet the applicable development standards listed in Section 66.180. In all cases except
farm uses, a Development Permit shall be required for final approval (Article 41)....

B. Mining and processing of mineral and aggregate resources subject to the conditions
under which mining is permitted in the MARZ approval, or the Special Property
Development Standards contained in Article 91.030 (Special Property Development
StandardsforAggregate Operations).

The Board finds that all of the Applicant's proposed uses (mining and processing and accessory
uses) arc permitted within the MARZ.
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66.150 - Placing Land Within the Mineral and Aggregate Resource Zone

Only lands that arc determined to be a significant mineral and ag;g;regnte site (including on
site buffer areas in the control of the mine operator or owner), and which have been
authorized for mining pursuant to 0AR 660-023-0180 (Mineral and Aggregate Resources),
shall be placed within the MARZ.... An application to designate lands within the MARZ
shall meet the following requirements:

A. Application Requirements. An application to amend the comprehensive plan and
zone maps shall be submitted with the required fees. The application content shall comply
with Article 46.030 (Plan AmendmentApplication Requirements) and with 0AR 660-023
0180 (Post-Acknowledgment Plan Amendment Application Requirements). The application
shall demonstrate compliance with criteria contained in Article 46.040 (Plan Amendment
Review Criteria) and OAR 660-023-0180 (Definition ofSignificant Site; Impact Area Conflict
Minimization/Resolution; Limitation ofNew Conflicting Uses).

The County deemed the Applications complete on February 28, 2014. The Board finds that the
content of the Applications complied with Article 46.030 and OAR 660-023-0 I 80. Additionally,
for the reasons explained above in response 10 the criteria ofOAR 660-023-0180, which reasons
are incorporated by reference herein, the Board finds that the Applicant has demonstrated
compliance with OAR 660-023-0 I 80. Further, the Board finds, for the reasons set forth below
under the heading "Article 46.040 - Pinn Amendment Review Criteria," which reasons are
incorporated herein by reference, Applicant has demonstrated compliance with the criteria
contained in Article 46.040.

Article 46.040 - Plan Amendment Review Criteria

A. Amendments to a plan and zone map shall demonstrate compliance with all
applicable statewide and county goals and policies.

For the reasons explained above in Section I, "Statewide Planning Goals," which reasons are
incorporated herein by reference, the Board finds that the Applications demonstrate compliance
with all applicable statewide planning goals. Further, the Board finds that the Applications
demonstrate compliance with all applicable county goals and policies as follows:

County Goals and Policies

Goal I-- To preserve and maintain agricultural lands and the rural character of
Josephine County.

The Board finds that the Site is in a rural location within the county. Most of the area is forested
with scattered homes in a rural setting. See Appendix_M of Applications. Most tax lots in the
vicinity of the Site are zoned either Forest Commercial/Wood Lot Resource or Rural Residential
- 5 acre minimum. Id. Accordingly, the Board finds that no land in the immediate vicinity of
the Site is zoned Agricultural (Exclusive Farm/Farm Resource - EF/FR). Therefore, the Board
finds that no agricultural lands will be impacted by the project
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With regard 10 maintenance of the rural character of Josephine County, the Board finds that
aggregate operations, approved and authorized under RLDC Article 66 (MARZ) and Goal 5, are
allowed uses under the RLDC. Further, 1he Board notes that enactment of RLDC Article 66
through Ordinance No. 2006-002 on March 8, 2006 expressly included the County's basic policy
to effectively address any conflict between aggregate operations and the quality of rural
residential uses and other natural resources through theCounty's permitting process, which is
consistent with the requirements ofOAR 660-023-0180 and which honor and protect the
County's rural environment. See Aggregate Resource Policy E, p. 4 ofOrdinance No. 2006-002.
Therefore, for the reasons explained herein in response to OAR 660-023-0180 and RLDC Article
66, the Board finds that since the Project mcets the criteria ofOAR 660-023-0180 and RLDC
Article 66, the Project also meets this Goal.

Goal2-To conserve and develop the forest Lands of Josephine County.

As presented in Goal I, the land in the vicinity of the Site, as well as on the Site is primarily
forested. The Board finds that the forest in the vicinity will not be impacted by the Project.
Scattered trees exist on the eastern and southeaster portions of the site. See Appendix_J,
Existing Conditions - Site Map. Much of the Site's existing vegetation will be preserved, and no
mining will lake place on 1he steep mountainsides north of Grave Creek or south of Cell 6 in
order lo protect the fores! for future uses. Id. at BMP & Operations Site Map; see also Plate 2 
Phasing and Mining Plan of Applications. Therefore, the Board finds that where there is timber
on the Site's mountainsides, the land will be preserved for future forestry uses. Finally, the
Board finds that mining and processing of aggregate resources is permitted on forest lands under
OAR 660-006-0025(4)g). Therefore, the Board finds that approval of the Applicutions will
allow for appropriate development of forest lands in the County.

Coul 3- Provide land allocations to encourage a wide variety of safe and affordable
housing.

The Site is currently under FC/WR and RR-5 zoning. This zoning allows for minimum housing
development. The Applications request a rezone to MARZ for mining purposes. The Board
finds that the current and future zoning for this Site do not lend themselves to future housing
developments. Therefore, 1hc Board finds that this Goal is inapplicable.

Goal 4- Plan and develop facilities and services that are needed, and can be
afforded, by the residents of the county.

This Goal directs the County to provide for public facilities and services. Specifically, the Goal
addresses encouragement for future public water supply systems, development of a
transportation master plan, airport facilities, educational services as well as recreational
opportunities on public lands. The Board finds that the proposed mine does not require plnnning
and development for any additional facilities and services. See Applications narrative, p. 41.
Therefore, the Board finds that the Applications are consisten1 with this Goal.

Goal 5-To diversify, expand and stabilize economic opportunities for the
betterment of the county.

This Goal encourages protection of land to provide for development of diversified commercial
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and industrial bases. The Board finds that mining on this Site provides for long term
employment for a skilled work force. See Applications narrative, p. 19. Additionally, the
mining will generate products to improve the infrastructure (roads, bridges, water systems, etc.)
and future housing (concrete, sand, gravels, and asphalt) needs of the County. Id. The Board
finds that these Applications meet the criteria of this Goal.

Goal 6- Prevent loss of life and property due to natural and man-made ha.znrds.

Themining on the Site will stay above the I00 year floodplain, reducing any potential for flood
issues on the Site. See Appendix KofApplications. Trees will be thinned and removed in
places where mining will take place, reducing the potential for fire on the Site. See Applications
narrative, p. 19. The reclamation plan includes a series of ponds and lakes that can be utilized
for wildfire control, as well as prevention ofloss oflife if there is a fire in the valley. See
Appendix L ofApplications. The Applicant plans to make these water features available to
appropriate fire fighters in case of fire emergencies. Id. No known landslides aremapped on the
site, as the property is a broad valley with treed mountainsides to the north and south. See
Applications narrative, p. 19. No mining activity will take place on the mountainsides, which in
tum reduces the potential for any landsliding. See Plate 2 - Phasing and Mining Plan of
Applications. The Board finds that by mining in the areas planned, no natural or man-made
hazards are anticipated.

Goal 7 Preserve valuable limited resources, unique natural areas and historic features,

Policies 1.A through LE

County Goal 7 states that "Josephine County is especially rich in natural and cultural resources
that arc important to the vitality of the local economy and the general livability of rural areas."
These resources include mineral and aggregate deposits, among others. "It is therefore the
purpose of this goal to develop policies, supported by implementing land use regulations that
will protect and enhance the county's natural and cultural resources in balance with individual
property rights and competing land uses." ltalici;.ed sections below are quoted from Ordinance
2006-002 regarding aggregate resources.

Policy I - Aggregate Resource Policies

A. ADMINISTRATIVE RULE IMPLEMENTATION. The policies contained within this goal
implement the requirementsfor the mining ofsignificant mineral and aggregate sites as
authorized by Oregon Administrative Rule (OAR). Chapter 660, Division 23, entitled,
Procedures and Requirementsfor Complying with Statewide Goal 5, except as modified under
Collaborative Problem Solving Authority as described in subsection C below.

B. BASE INFORMATION This section describes the documentation upon which the
policies were based.

C. COLLABORATIVE REGIONAL PROBLEM SOLVING AUTHORITY. The standards and
proceduresforan Impact Area Agreement described within these policies and implemented in
the Rural land Development Code (code) are derivedfrom Collaborative Regional Problem
Solving Authority pursuant to ORS 197.656.
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D. DEFhVJT!ONS. Thissection presents definitionsfor the countypolicies.

E. BASICMINERAL AND AGGREGATE POLICY. 71,is section aclmowledges the
importance ofthese resources to the economy ofthe county and the need to have a stable and
adequate supply. It is also known that miningand haulingfrequently involve significant impacts
on nearby existing andfuture land uses andpublicfacilities. These impacts may adversely affect
the quality ofrural residential usesandother natural resources. I is the basic policy of
Josephine County to effectively address these conflicts during the permitting ofnew and
expandedsignificant mineral and aggregate mining in ways that are consistent with the
requirements ofOAR 660-023-0180, and which also honor andprotect the county's exceptional
rural environment.

To apply this policy, the Ordinance states a Site under consideration must meet Goal 5
requirements. Those sites that meet lhose requirements wiU be placed in a Mineral and
Aggregate Resource Zone (MARZ). In addition, those sites must address Operating Standards
{Article 91 of the RLDC) as well as attempt to secure an Impact Arca Agreement (IAA) for the
site.

The Goal cites the importance ofspecial features (archaeological or historic sites) and limited
resources (mineral deposits and sensitive wildlife habitat) and the fact that these may be
endangered unless protected from the encroachment of incompatible land uses.

The Board finds that lhcre are no archaeological or historic sites on the Site. See Appendix I of
Applications. Additionally, the Board finds that there are significant mineral resources (sand and
gravel) on the site. See Appendix A ofApplications. Finally, the Board finds that although there
is sensitive wildlife habitat on the Site, the impacts to such habitat will be minimized to a level
that is insignificont through the implementation ofmitigating measures. See Appendix D of
Applications and the discussion in response to OAR 660-023-0180(5), above. Although there
are Class 1 and 2 streams crossing the site, the Board finds that the vegetation associated with
these streams will be protected through minimum 50 foot setbacks, in accordance with this Goal.
See Appendix E ofApplications. The Board finds that through this application process and
Comprehensive Plan Amendment and Zone Change, the "limited resources" ofsand and gravel
arc being protected from encroachment, and the impact area for this Site has been analyzed and
will allow for protection 10 the mining Site. Therefore, the Boord finds that these Applications
meet this Goal and associated policies.

Policy 3- Historic Sites and Places.

The BoardofCounty Commissioners shall support the identification ofhistoric sites in
Josephine County and encourage the preservation ofhistoric artifacts and ensure that
incompatible uses are not established adjacent to sites identified in the National Register of
Historic Sites andPlaces. A historic sites reviewcommittee shall be established todetermine
conflicts with primary historic resources and requestsfor alteration.

The Board finds that under Goal 7, Policy 3, the Board shall encourage the preservation of
historic artifacts and ensure that incompatible uses are not established adjacent to sites identified
in the National Register ofHistoric Sites and places. The Board finds it is undisputed that the
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proposed mining site is not adjacent to the Covered Bridge or grave site. The Board finds that
the only part of the project that is adjacent to the Covered Bridge and grave sire is the haul route,
which consists of a public road that was originally established, and is currently used, for the
conveyance ofnatural resources in the region and was in existence long before the project was
proposed.

The Board finds that Goal 7, Policy 3 is concerned with the preservation of the Covered Bridge
and grave site themselves. As the haul route will not cross the Covered Bridge or grave site, the
Board finds that the haul route will not impact the preservation ofthe Covered Bridge or grave
site. Therefore, the Board finds that Goal 7, Policy 3 is not applicable to the use ofan existing
public road adjacent to a recognized historic site.

Policy 6-- Wildlife Protection.

The County shallprovidefor wildlife protection. When a nest site or rookery is identified and
when a significant activity isproposednearby, there shall be consultation with the Oregon
Department ofFish and Wildlife to mitigate impacts....

The Board finds that proposed operations will not enter the proximity of the quarter (1/4) mile
protection area for Golden eagle sites until 15 to 20 years from the start of the mining operation;
therefore, the Board finds that consultation with ODFW is not required. Letter from NRS dated
July 17, 2014 (Exhibit 111111). The Board also finds that even if the Golden eagle nests arc still in
existence 15 to 20 years from now, NRS's recommended seasonal restriction is reasonable and
adequate to assure self-compliance with state and federal ESA regulations. Id. The Board finds
that the conditions imposed under Condition No. 39, which includes following the mitigation
measures contained in the Golden Eagle Risk Assessment prepared by Northwest Resource
Solutions, Inc., dated July 3, 2014, ensure compliance with this policy.

Goal 8- Pollution shall be controlled.

This Goal requires the Board ofCounty Commissioners to monitor and maintain acceptable
standards to avoid air, water and noise pollution. The Board finds that these Applications present
mitigation measures to protect these elements through a variety ofBest Management Practices as
well as requests for specific State and Federal permits/standards to protect against pollution. Sec
Appendices B, F._H, and J ofApplications. Technical studies associated with the site include Air
Quality, Acoustical, Storm Water and Groundwater analyses lo protect against pollution from the
proposed mining. Id. The Board finds that these reports and the Applications meet this Goal.

Goal 9-- Development and preservation ofenergy.

This Goal encourages the reduction ofenergy use by residents of the County. Energy
conservation in design ofdevelopments, use ofalternative energy sources and better insulation
are the policies presented. The Board finds that this goal is inapplicable to the mining and
processing ofaggregate resources.
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Goal 10- To depict a land use pattern to guide future uses, to implement the desires
of the county and to meet the requirements of the State of Oregon.

Policy l.K

I. MINERAL AND AGGREGATERESOURCEZONE (MARZ). Properties which have
been designatedsignificant mineral or aggregate resource sites, and which have been
approvedformining in compliance with the requirements ofOregon Administrative Rule
660-023-0180, shall be placed in the Mineral andAggregate Resource Zone (MARZ).
Significant aggregate sites located within the Farm Zones that qualifyfor review using
conditional use procedures shall not be placed in the MARZ.

For the reasons explained above in response to the criteria of OAR 660-023-0180, which reasons
are incorporated herein by reference, the Board finds that the Site should be designated a
significant mineral and aggregate resource site and approved for mining. The Board finds that
by rezoning the Site toMARZ, the site will be protected for mining, o long term land use within
the area. Therefore, the Board finds that these Applications meet this Goal and policy.

Goal 11 -The Comprehensive Plan shall be maintained, amended, and updated as
necessary.

This Goal provides the rules and procedures for maintaining, amending and updating the
Comprehensive Plan. This application specifically meets the criteria for amending the
Comprehensive Plan by inventorying the Site and amending the Comprehensive Plan. In
accordance with Policy (2) of this Goal, the purpose of this plan amendment is to allow
aggregate mining at the Site and protect the site for future mining use as well as from future
sensitive uses that may impact the mining. A map showing the new protected Sile is presented
on Figure 2 of the Applications, in accordance with Policy (3) of this Goal. This application will
be presented and reviewed by the PlanningCommission and Board of CountyCommissioners in
the public hearing process, as required by this Goal. Therefore, the Board finds that these
Applications meet the criteria of this Goal.

Goal 12 - Procedures shall be established for the planning and zoning of
unincorporated communities as needed and desired by the rural residents of Josephine
County.

This Goal addresses the desire by rural residents to establish "unincorporated communities",
The Board finds that this Goal docs not apply to the proposed mining Site, as there is no desire to
create this type of community.

B. Requests involving changes for lands from a resource designation lo a non-resource
designation shall either comply with statewide exception criteria contained inOregon
Revised Statutes 197.732, and as implemented in Oregon Administrative Rules, Chapter
660, Division 4, or demonstrate the land is non-resource pursuant to the criteria contained
in Section 46.050 below.

The present Applications involve a request for changes from Forest Commercial/Woodlot
Resource (FC/WR) and Rural Residential - 5 acre (RR-5) zones to the Mineral and Aggregate
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Resources Zone (MARZ). The Board finds that since the MARZ is a resource designation and
the proposed use is allowed underGoal 3, this criterion does not apply.

C. Requests involving changes to the plan and/orzone maps shall demonstrate the land
has adequate carrying capacity to support the densities and types ofuses allowed by the
proposed plan and zone designations. The adequacy ofcarrying capacity, at a minimum,
shall be evaluated using the criteria listed below. The criteria arc to be considered together
to determine whether the geography of the land is suited to support the kind of
development associated with the proposed designations.

I. The proposed density and types ofuses can be supported by the facility,
service and other applicable development standards contained in this code or
contained in other applicable federal, state and local rules and regulations
governing such densities and types ofuses;

For the reasons explained in response to Article 91 (Special PropertyDevelopment Standards for
Aggregate Operations) below, which reasons are incorporated herein by reference, the Board
finds that the proposed density and type ofuse can be supported by the applicable developrncnl
standards specifically for mineral and aggregate operations contained in the code, and the
proposed density and use meets all applicable property development standards. Additionally, for
the reasons in Section I regardingStatewide PlanningGoal 12, above, which reasons arc
incorporated herein by reference, the Board finds chat the proposed density and type ofuse is
supported by an adequate transportation system and the Applications will not significantly affect
any existing or planned transportation facilities for purposes ofthe Transportation Planning Rule.
Finally, for the reasons explained in Section 11 regarding0AR 660-023-0180, above, which
reasons are incorporated herein by reference, the Board finds that the proposed use complies
with all applicable standards contained in Statewide PlanningGoal 5 and OAR 660-023-0180.

2. Other physical characteristics ofthe land and surrounding area make the
lnnd suitable for the proposed density and types of uses, to include consideration of
existing or potential hazards (flood, wildfire, erosion), the degree ofslopes, the
presence ofwetlands, geologic formations, mincrnl deposits and any other similar
natural or man-made conditions or circumstances;

The topography on the Site consists ofhillsides to the north, southwest and central eastern
portion ofthe Site and a valley that trends cast-west through the Site where actual mining will
take place. Applications narrative, pp. 10-12. The proposed use would be situated on the Sunny
Valley alluvial floor above the determined floodway and I00-year floodplain in a rural,
unincorporated portion ofthe County. Id. The valley is characterized by a broad, convex alluvial
terrace that separates two westerly flowing drainages. Id. The Site is primarily undeveloped and
contains one (l) small wetland area totalingapproximately 0.03 acres, which has been delineated
on the southwestern portion ofthe Site and will not be impacted by the proposed mining
operation and a very limited ephemeral ditch, whichmaybe impacted subject to applicable
state/federal authorizations. Id. Historically, the Site has been used for agricultural purposes.
including cattle grazing. Some logging has also occurred on the Site. Surrounding uses include
undeveloped land and rural residences. Id. Previous exploratory drilling and trenching on the
subject property in the 1930's and 1980 (Payne, 1980) indicated that the gravels were deep and
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the boulders large. Id.

Further, the Board finds that there arc no identified or inventoried natural hazards in the general
area ofthe Property. No known mapped landslides occur on the Site, and the mining plan
addresses slope stability for cut-and-fill slopes. See Application, Appendix L.

For the reasons explained in response to the criteria in OAR 660-023-0180, above, which reasons
are incorporated herein by reference, the Board finds that the aggregate resource found on the
Site meets and exceeds the quality standards for base aggregate under OAR 660-023-0180. and
the Site qualifies as a significant aggregate resource site under Goal 5. See Appendix A of
Applications. Additionally, for the reasons cited and incorporated above, the Board finds that
the Site contains at least 6.9 million tons of aggregate, far exceeding the quantity criteria of
500,000 tons required by OAR 660-023-0180. The Board finds that based on the subsurface
work performed and presented in Appendix A, there is a significant aggregate resource on the
Site.

Therefore, the Board finds that the physical characteristics of the land and surrounding area
make the Site suitable for the proposed density and aggregate mining operation.

3. The land in its natural state accommodates the proposed uses and densities,
or special alterations or mitigation plans can make the land achieve the carrying
capacity described under items [I] and [2] above;

Little site preparation is required before mining begins on the Site. Applications narrative, pp.
12-15. Some trees will be removed as mining progresses across the Site. Id. Topsoil and
overburden will be excavated to build noise mitigation barriers in the eastern portions of the Site.
Id. Natural vegetation will remain along the Site lines to provide a visual screen. Id.

For the reasons above and those explained in response to conflict minimization under OAR 660
023-0180, above, which reasons are incorporated herein by reference, the Board finds that the
land in its natural state and with the stated special alterations or mitigation plans can
accommodate the proposed use and make the land achieve the required carrying capacity.

4. Development pursuant to the proposed uses or densities will not significantly
increase the risk from hazards to the residents of the development, the area or the
general public.

For the reasons explained in response to potential conflicts and conflicts minimization under
OAR 660-023-0180, above, which reasons are incorporated herein by reference, the Board finds
that the Applicant has evaluated the potential risk from hazards, such as noise, dust or other
discharges, and traffic, to the impact area. The Applicant has identified potential
hazards/conflicts, analyzed the potential impact of such hazards/conflicts within the defined
impact area, and proposed measures to mitigate such impacts where necessary. Id. With
implementation of the proposed mitigation measures, which the Board has imposed ns conditions
of approval, the Board finds that the proposed development will not significantly increase the
risk from hazards to the area or the general public.
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5. Features of the development will not result in future mninten:mce costs to the
public for the infrastructure needed to serve the development and the area that arc
atypically higher than expenses for other developments in the same plan and zone
designations (examples of infrastructure include streets, bridges, storm drain
facilities, erosion and sediment control facilities, and other similar public
infrastructure facilities); and

Infrastructure such as bridges, storm drainage, erosion and sediment control, and water and
septic services will be private on-site facilities, which will not result in future maintenance costs
to the public. See Applications narrative, pp. 31-32. The bridge over Grave Creek will be a
private bridge built on the Site serving only the owner, mining operator, employees, and invitees.
Id. Stonn drainage and erosion and sediment control will be handled on-site. Id. An exempt
domestic well on site will be used for drinking water purposes, as well as for dust suppression,
toilet and nursery needs. Id. Flush-type toilets will use non-potable water brought into the Site.
Id. Waste will be stored in an underground holding tank to be pumped, as necessary. Id. No
septic or leach field system is planned. Irrigation will continue utilizing the diversion point from
Grave Creek in accordance with the irrigation water rights currently on the property. Id.

While additional electrical service is desired for the shop area, there is current electrical service
to the Site already, and there are two easements oo the Site for an electrical transmission line that
traverses the Site. ld. Therefore, the Board finds that any future maintenance costs for electrical
service or for use of the public roads surrounding the Site will not be atypically higher than
expenses for other developments within the MARZ.

6. Special circumstances exist at or near the site that justify increased risks,
expensive or complex mitigation plans, or higher infrastructure costs to the public
from the development. This criterion can be used to consider specific community
needs that have arisen within the area since the existing zoning was implemented at
the site. Examples of circumstances which might support the application of this
criterion arc ... the location or discovery of unique natural resources ... and any
other circumstance that establishes a special need or benefit to the community that
justifies increased risks and costs. This criterion shall not be used to modify the
requirements of criterion 11) above.

For the reasons explained in response to the criteria of OAR 660-023-0180, which reasons are
incorporated herein by reference, the Board finds that the Site is rich in sand and gravel
(aggregate) resources. The Board also finds that these resources provide the foundation for base
rock, which, in tum, is an essential component for many needed public road improvements.
Appendix A ofApplications. The Board finds that the Site will provide aggregate for future
private developments as well as public needs, and that designating the Site as a significant
resource and allowing the proposed use will serve the public interest and justifies any increased
risks or costs associated with the development.

In summary, the Board finds that in considering the six (6) criteria discussed above together, the
Site has adequate carrying capacity to support the density and type of use allowed by the
proposed plan and zone designations.
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D. The density and types of uses authorized by the proposed plan and zoning
designations are appropriate based on the requirements of subsection [ 1] or [2] below:

1. The change in designations at the location is consistent with the character of
the surrounding area. Consistency shall be demonstrated by a detailed review of the
relationship between the area covered by the proposed change in designations and
the surrounding area, subject to the following rules. * * * *

The Board finds that the Applicant has conducted a detailed review of the relationship between
the area proposed to be changed to the MARZ designation and the surrounding area. The
detailed review studied the subject property, which is comprised of one approximately 143-acre
parcel zoned Woodlot Resource (WR), an approximately 40-acre parcel also zoned WR, an
approximately 14-acre parcel also zoned WR, and an approximately 12-acre parcel zoned Rural
Residential 5 (RR-5). See Exhibit A-10 and A-14. The detailed review also studied the parcels
adjacent to and near the subject property, which consist oflarge 100+-acre lots owned by the
BLM and a private individual, medium-sized 40-acre lots owned by Josephine County. and
smaller privately-owned lots ranging in size from 5-acre to 20-acre lots. See Josephine County
online mapping system. These surrounding lands are a mix of WR, RR-5, Serpentine (S), and
Forest Commercial (FC) zones. The Board finds that the dominant land use pattern is a mix of
farm, forest, and residential uses. Of the approximately 200+ acres comprising the subject
property, the Board finds that only about I 00 acres is actually proposed to be mined. The Board
also finds that the mining site is located in a valley, leaving the rest of the subject property,
totaling around 100 acres, to serve as a heavily-treed hillside buffer between the mining site and
adjacent properties. See Figure I and Plate I of the original application.

The Boord finds that the detailed review also studied the northern Josephine County area along
Grave Creek and the Sunny Valley community. See Exhibit A-10. The Board finds that the
Applicant's site is located less than one-half mile southwest of the former town of Placer,
Oregon. The Board finds that historic records and literature regarding the northern Josephine
County and Placer area detail a mining history that goes back over 150 years. See letter from
Sunny Valley Sand & Gravel, Inc. entitled, "The Mining History ofNorthern Josephine County,"
dated September 5, 2016. The Board finds that the history of the area demonstrates that
significant mineral and aggregate resources were discovered in the I 800's, that mining was a
large part of the economy in the area thereafter, and that the area continues to be rich in quality
mineral and aggregate resources that are needed today.

The Board finds that the subject property's acreage and ownership is similar to the puree! sizes
and ownership patterns in the area. With regard to zoning, the Board finds that the WR, S and
FC zones all constitute resource zones, which are consistent with the proposed MARZ
designation of the subject property. Furthermore, the Board finds that mining and processing of
aggregate and mineral resources is allowed as a conditional use in the WR zone, which is the
zoning of the parcel that the Applicant seeks to establish its mining operation. The Board also
finds that the portion of the subject site that is proposed to be mined is located in a volley
surrounding by a natural physical hillside buffer, which makes the property as a whole consistent
with the forested character of the area.
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The Board finds that there are two (2) pockets ofRR-5 zoned lands located adjacent to and near
the subject properties -one pocket to the north-west and one pocket to the north-east. See
attached zoningmap from the Josephine Countymapping system. The Board finds that the RR-5
zoned property that is immediately adjacent to the north-west ofthe subject properties is
separated from the site by Grave Creek, and the remainderofthe RR-5 zoned lands to the north
west ofthe site are further separated from the site by Placer Road. The Board finds that the
pocket ofRR-5 zoned lands to the north ofthe subject site on the east side ofthe property are
also separated from the site by Grave Creek and Placer Road. The Board finds that there is only
one tax lot (TL I001) to the east ofthe site that is not separated byGrave Creek or Placer Road;
however, the Board finds that an engineered sound berm has been designed between the mining
site and TL 1001. See Plate 2 ofthe Applications.

Finally, the Board finds that the characterof the area includes significant mineral and aggregate
resources, as first discovered in the I80O's. In 1975, State Geologist, Herbert Schlicker stated,
"As a source ofsand and gravel from deposits in the river valleys, Quaternary sediments
represent one ofthe County's more important mineral resources." See p. 45 0fthe initial PAPA
Application. The Board finds that this is exactly the type ofresource that will be mined on the
subject site. The qualityand quantity ofthe aggregate on the subject site meets ODOT
specifications, and the Board has already found that the site meets all Goal 5 criteria for a
significant aggregate resource site; therefore, the Board finds that the site is worthy ofthe MARZ
designation. Although changing the designation ofthe subject site to the MARZ designation
may be inconsistent with the rural residential nature ofsome ofthe surrounding lands, the Board
finds that such inconsistency is minor based on the detailed review ofthe surrounding area
detailed above.

2. Demonstrate how the introduction of inconsistent density or uses Into an area
is justified. This demonstration may be based upon changes in the area resulting
from rezonings, new residential, commercial, industrial or resource development,
the introduction or improvement ofpublic facilities and services, changes in
demographics, changes in plan inventories, and other similar circumstances. The
application shall show how the proposed change in designations, in the context of
the foregoing circumstances, implements applicable state and/or county goals and
policies. The more the change introduces inconsistent densities and uses into an
area, the greater the burden on the applicant to justify the basis for the change.

As previouslymentioned, the Board finds that although the proposed change in designations
may introduce a use that is inconsistent with some ofthe rural residential land in the surrounding
area, such change is minorgiven the history ofthe surrounding area and the majority ofthe uses
and designations in the surrounding area. The Board finds that the introduction ofthe proposed
mineral and aggregate resource use into the area is justified for three (3) reasons. First, the
Board finds that the Site is rich in high-quality sand and gravel (aggregate) resources, which
provides the foundation forbase rock. which, in tum, is an essential component formany needed
public road improvements. Appendix A ofApplications. The Site contains an abundance of
aggregate resources that far exceed the quantity threshold underOAR 660-023-0180. Id.
Secondly, the Board finds that there is a lack ofpermitted sand and gravel sites in Josephine
County ofanymagnitude, and this Site will provide needed aggregate for future private
developments as well as public needs. As evidenced by records from the Oregon Department of

Page 87 of I5 - Sunny Valley Sand & Gravel Findings ofFact, Conclusions of Law, & Decision on
Remand

Attachment 3
Page870f 122



Geology and Mineral Industries (DOGAMD) and records from the Department of State Lands
(DSL), the Board finds that the Applicant is the one and only sand and gravel aggregate site in
Josephine County that has proven to meet Goal 5 standards for the location, quality. and quantity
of its_aggregate resource. See Exhibits A-I0 and A-I.

While the Steam Beer Mine, Mahanna Quarry, and Brimstone Mine (Brimstone does not have a
DOGAMI permit) received conditional use approval by Josephine County to operate, the Board
finds that none of these mines have undergone the Goal 5 process to prove that the quality and
quantity of their aggregate meets ODOT specifications. The Board finds this is significant
because, as demonstrated in Exhibit O-30, Mr. Rubrecht from the Josephine County Public
Works Department stated that the Public Works Department always uses ODOT certified rock
for its projects. The Board finds that Josephine County is responsible for 570 miles ofcounty
rights-of-way, 200 bridges/structures, and encompasses a large portion of I-5, which is the only
designated State Freight Highway in the county. KC letter, pp. 4-5 (Exhibit A-11). The Soard
finds that the County's maintenance obligations and infrastructure improvement projects nil
require aggregate, which could range from I 0,000 ions to 100,000 tons of aggregate per year.
KC letter, p. 4 (Exhibit A-11 ). Since there are currently no Goal 5-approved sand and gravel
aggregate mines in Josephine County that arc not played out or reclaimed, the Board finds that
there is a dearth ofquality sand and gravel aggregate to meet Public Work's needs. The Board
also finds that there will be a future need for sand and gravel aggregate in anticipated
improvements such as the STIP projects and the for anticipated airport improvements.

At this time, the Board would like to address opponents' contention that the ODOT standard for
quality ofaggregate "is not the only standard that can apply to determining the true quality of the
overall resource." See Malone letter, dated September 26, 2016, p. 9. While it may be possible
for other standards of quality to exist, the Board finds that Oregon State law mandates that the
standard applied under Goal 5 for determining the quality of an aggregate resource is compliance
with ODOT specifications. The Board finds that under Oregon State law, the Applicant has
proven that its aggregate meets ODOT specifications.

Additionally, the Board relies on the letter from James DeHloog ofArctic Engineering, Ltd.,
dated August 31, 2016, and finds that there is a current and future need for aggregate products to
meet the demand for new single-family homes and new commercial projects (such as the
addition ofan In-N-Out Burger, a health care facility in Northwest Grants Pass, and the Red
Robin franchise in the Allen Creek area). See Arctic letter, p. 2. Based on Mr. DeHoog's
professional judgment as a real estate developer, a member of the City ofGrants Pass Budget
Committee, and as an environmental engineer, the Board finds that there is, and will continue to
be, a need for cost-effective sand and gravel aggregate products (such as what the Applicant's
proposed mine will produce) within Josephine County and the surrounding area. Id.

Furthermore, the Board finds that while there are other rock and dredge tailing mines operating
within Josephine County, there are no sand and gravel aggregate sites operating in the County.
The Board relies on the testimony in Exhibit O-27, in which Mr. Standridge states, "I did find
that sand is being trucked in and is expensive in this area." Therefore, the Board finds that there
is a lack ofsand and gravel aggregate sites in the area, and the Board finds that the Applicant
would meet the currently unmet demand for sand in the County. The Boord notes that other
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mine owners, such as Copeland, Robco, and Stein Enterprises, who state that there is no shortage
of aggregate, are competitors of the Applicant and stand to gain from a denial of the Applicant's
mine; therefore, the Board is not persuaded by their testimony.

Lastly, the Board finds that the Applicant has demonstrated that a need for quality sand and
gravel aggregate exists to meet demand created by Josephine County Public Works, the Seismic
Report and Oregon's Statewide Transportation Improvement Program (STlP), which identifies
transportation projects and programs on the federal, state, city, and county transportation
systems. The Board finds that current STIP projects include an estimated S40 million dollars of
roadway construction located in southern Douglas County and northern Josephine County, which
is near the Applicant's site. KC letter, p. 7. The Board also finds that future STIP projects
include an estimated $45 million dollars' worth of planned transportation projects. Id. at 8. All
of these planned improvements will require quality aggregate, and the Board finds that
availability of sand and gravel aggregate will require mines near major transportation corridors
that can supply the local and regional need.

The Board relies on the information contained in Exhibit 0-29, which demonstrates that the
Oregon Transportation Commission has funded the first part of Phase I of the Seismic Plan, and
that the legislature has formed a joint commiuee on transportation to prepare for a funding
request during the 2017 Legislative Session. This request has a very high priority in the 2017
Legislative Session. The Board finds that funding for future ODOT STIP projects will also be
considered during future Legislative Sessions. The Board concludes that transportation
improvements for highways, roads, bridges, and private development are always needed and will
continue to be needed in the future.

For the reasons stated above, the Board finds that there is a need for ODOT-quality sand and
gravel aggregate to meet the demand for such resource for use in local, regional, and slate
transportation system maintenance and improvement projects. The Board also finds that the
Applicant's site is the ONLY sand and gravel aggregate site within Josephine County that has
undergone the Goal 5 process to validate that the location, quality and quantity of its aggregate
meets ODOTspecifications. The Board finds that the mineral and aggregate resource
significance of the site is exactlywhat Statewide PlanningGoal 5 and Josephine County Goal 7
were implemented to protect.
Therefore, the Board further finds that designating the Site as a significant resource and
allowing the proposed use will serve the public interest.

Finally, the Board finds that the Applicant will be subject to conditions of approval ensuring that
the Applicant will mitigate any off-site impacts associated with mine operations, including by
incorporating screening and barriers, following best management practices, limiting hours for
mining activities, establishing voluntarysetbacks, and by implementing a reclamation plan.
Conditions of approval, Nos. 1-42. The Board finds that these mitigation measures will ensure
that the development poses no more than an insignificant impact on surrounding existing or
allowed uses within the impact area or to the public at large.

Finally, and most importantly, the Board finds that application of the MARZ designation, which
allows aggregate mining and processing uses upon demonstration of significant aggregate
resource, implements Statewide Planning Goal 5 and the Basic Mineral and Aggregate Policies

Page 89 of 115 - Sunny Valley Sand & Gravel Findings ofFact, Conclusions ofLaw, & Decision on
Remand

Attachment 3
Page 89 0f 122



adopted pursuant to Ordinance No, 2006-002. The record includes substantial evidence that the
Site includes significant aggregate deposit which may be made available to meet the demand for
aggregate resources in ihe County through application of the MARZ designation, as proposed.

For these reasons, the Board concludes that this criterion is met

E. Requests involvin_g changes to the plan and/or zone maps within established
exception areas shall demonstrate the change complies with the criteria contained in
Oregon Administrative Rule 660-004-0018 governing plan and zone changes within
exception areas.

This criterion is inapplicable because the Applications do not involve changes to the plan and/or
zone maps within established exception areas.

66.150.C Failure_to Obtain_an_Impact_Area_Agreement.

If the mine operator is unable to enter into no impact area agreement with any of the
property owners within the impact area, documentation of the operator's efforts to reach
such an agreement shall be submitted to the Planning Director with the application or
within 30 days from the time when a completed application is accepted by the county.

The Board finds that the Applicant was unable to enter into an Impact Area Agreement (IAA)
with any property owners within the impact area. However, based on the StaffReport, which
documents the conclusion that all applicable IAA requirements have been met, the Board finds
that the Applicant complied with nil applicable IAA requirements.

66.150.D Significant Riparian Corridors.

Mining proposals considered under this Section shall demonstrate that all conflicts with
acknowledged significant riparian corridors have been minimized or resolved by an ESEE
analysis. In addition to the notice requirements otherwise required by Chapters 2and 4 of
this code, written notice shall be given to the Oregon Departments of Geology and Mineral
Industries (DOGAMI), Division of State Lands (DSL), Environmental Quality (DEQ) and
Fish and Wildlife (ODFW) for mining proposals that will impact acknowledged significant
riparian corridor.

For the reasons explained in response to OAR 660-023-0180(5) above, which reasons are
incorporated by reference as findings herein, the Board finds that all conflicts with
acknowledged significant riparian corridors have been minimized. Further, the Board finds that
DOGAMI, DSL, DEQ, and ODFW received notice of the Applications on June 3, 2014.

66.170 - SITE RECLAMATION

This section requires a DOGAM I operating permit and approved reclamation pion, in accordance
with ORS 517.750 through 517.900. The Board finds that the DOGAMI operating permit and
reclamation plan was presented to the County and has been submitted to DOGAMI for review.
Plates 2 and 4 and in Appendix L of the Applications. DOGAMI cannot issue its permit until
the County land use action is complete. Therefore, the Board imposes a condition of approval
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requiring that the DOGAMI operating permit and approved reclamation plan be presented to the
County prior to initiation ofmining. The Board finds that with such condition, this section is
met.

66.180 - GENERAL PROPERTY DEVELOPMENT STANDARDS

A. Permit Review Requirements

The County requires specific permit requirements that are in confonnance with Articles 20, 21,
22, 40, 41, 42, 44 and 45 as applicable to the Site application request. For the reasons explained
below, the Board finds that the Applications will comply with Articles 20, 21, 22, 40, and41.
As explained below, the Board finds that Article 42 for Site Plan Review does not apply because
Ordinance 2006-002 has imposed specific development standards for aggregate operations under
Article 91. The Board further finds that Articles 44 and 45 arc for Variances and Conditional
Uses, respectively, and do not apply because the Applicant is not requested any variances or
conditional uses. The Articles that do apply are addressed herein.

• Articles20-22: The purpose ofthis Chapter is to establish the procedures to be used
in the review ofvarious land use applications and the issuance or denial ofland use
permits in Josephine County. Articles 20 through 22 include the basic review
provisions (20), pre-application review (21) and permit review procedures (22).

The Board finds that the Applicant and the County huve followed the correct procedures
in review of these Applications.

• Article_40: Thepurpose ofthis Article is to establish the basic proceduresfor the
submission ofapplicationsfor land use permits in Josephine County.

The applications are requesting the following types of actions: n post-acknowledgement
plan amendment 10 designate the Sire as a significant mineral and aggregate resource, and
a Comprehensive Plan map and text amendment and Zone Change to the MARZ. The
Board finds that the procedures have been followed for these Applications, as outlined in
Article 40.

The Board also finds that in accordance with Article 40, the Applicant requested to
consolidate all land use actions into one review process per 40.030 D. The Board further
finds that the Applicant followed all applicable procedures in submitting these
Applications, and the County deemed the Applications complete on February 28, 2014.

• Article_41: The purpose ofthis Article is to set out basic rulesfor the issuance, time
limit, extension, expiration and revocation ofland use permits.

The Board finds that it is feasible for the Applicant and the County to comply with this
Article.

• Article 42: This Article addresses Site Plan Review.

RLDC 91.020.A provides ..All applications for the mining or processing of mineral
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B.

and/or aggregate resources in zones other than the Mineral and Aggregate Resource
Zone (MARZ) and tire Aggregate Resource Zone (AR) shall be processed as Conditional
Use Permits (Article 45), with a Site Plan Review (Article 42), and shall utilize Quasi
judicial Review Procedures as set forth in Review Procedures (Article 22).'. (Emphasis
added). The Board finds that since the Applicant is requesting that the Site be placed in
the MARZ, Site Plan Review under Article 42 is not required.

As support for this finding, the Board relies on RLDC 91.030, which sets forth special
property development standards specific to aggregate operations that function as site plan
review. Moreover, the Board finds that pursuant to OAR 660-023-0180(9), while a local
government may adopt procedures and requirements for the consideration of PAPAs
concerning aggregate resources, such local procedures and requirements must be
consistent with the aforementioned OAR. The Board finds that the criteria under Article
42 is generic, while the development standards under Article 91 are speci fie to aggregate
sites. Any local procedures and requirements for aggregate sites must be consistent with
the OAR. The Board finds that only the specific standards under Article 91 are consistent
with the OAR; therefore, the Board finds that those are the site plan review standards
adopted by the county for aggregate sites.

Property Development Standards

1. Article 81: Thepurpose ofthese standards is to ensure safe ingress and egress
to andfrom properties; to minimize street congestion and traffic hazards, to protect the
future operation oftransportationfacilities, ro provide safe and convenient access to
businesses, public services, and places ofpublic assembly; and to make vehicular
circulation more compatible with surrounding land uses.

Finding: The Applicant submitted a TIA by Sandow (Appendix G of Applications),
which presents an analysis of the site access from Placer Road to the Site and
demonstrates that access to and from the Site will be safe and that street congestion and
traffic hazards will be minimized. The TIA also presents mitigation measures for site
distance concerns at intersections. Based on the TIA, the Board finds that the access road
and all roads along the Haul Route can meet the development standards of Article 8 I.
Additionally, Thornton Engineering, Inc., has prepared conceptual design drawings for
the access road (Appendix K of Applications), and the Board finds that such designs de
monstrate that the access road will comply with the development standards of Article 81.

2. Article 91: Standards for development of mineral and aggregate operations.
Tire purpose ofthisArticle is to provide clear and objective development standards and
review proceduresfor approval and operation ofmineral and aggregate mining and
processing sites located in any zone where these uses are authorized.

A. A DevelopmentPermit shall be obtained before any mining and/orprocessing
ofmineral oraggregate resources occurs. The applicant shall also obtain all other
permits required by this code and other licensing orpermitting entities having
jurisdiction over the operation. The continuance ofadditional permits and approvals in
good standing shall be a condition for the continuance ofthe county's Development
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Permit. The performance ofthe standards contained in this Article shall also be
conditions to the issuance and continuance ofthe Development Permil

Finding: Based on the testimony of the Applicant, the Board finds that the proposed
mining and reclamation plans have been submitted to DOGAMl for its approval of an
operating permit and of the reclamation plan. See Appendix L of Applications.
Furthermore, for the reasons explained herein, the Board finds that it is feasible for the
Applicant to obtain a Development Permit.

B. An access orservice road(s)to andfrom the extraction site to a public road shall
meet thefollowing standards:

1. 1'rleet applicable standardsfrom Oregon Administrative Rules Chapter
340Division 35for vehicular noise controlfor a distance of500feet in all
directionsfrom anypublic road or any conflicting use located along the access
road.

Finding: For the reasons explained in these Supplemental Findings in response
to OAR 660-023-0IS0(S)(b)(A), which reasons are incorporated herein by
reference, the Board finds that all roads from the extraction site to a public road
will be constructed and maintained to ensure compliance with applicable state
standards for noise control, subject 10 compliance with the following condition:

"15. The access or service road(s) to and from the extraction site
to a public road shall meet the following standards: • • •

b. The applicable standards from Oregon Administrative
Rules Chapter 340, Division 35, for vehicular noise control

for a distance of 500 feet in all directions from any public
road or conflicting use localed along the access road.
(RLDC§91.030. 8.1). "

2. The most current air quality standardsfrom Oregon Administrative
Rules Chapter 340 Divisions 20, 21, and 28for ambient air qualityfor a
distance of500feet in all directionsfrom any public road or any conflicting use
located along the access road ifthe mining traffic is the primary cause ofthe
road dust- Where more than one mining operation uses the same road, all
operators shall be proportionately responsiblefor the cost and management of
dust abatementmeasures based on vehicle tripsper day.

Finding: For the reasons explained in these Supplemental Findings in response
to OAR 660-023-0180(S)(b)(A), which reasons are incorporated herein by
reference, the Board finds that all roads from the extraction site to a public road
will be constructed and maintained to ensure compliance with applicable state
standards for ambient air quality, subject to compliancewith the following
conditions:
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15. The access or service road(s) to and from the extraction site
to a public road shall meet the following standards:

a. The most current air quality standards from Oregon
Administrative Rules Chapter 340, Divisions 20, 21, and 28,
for ambient air quality for a distance 500 feet in all directions
from any public road or conflicting use located along the
access road if the mining traffic is the primary cause of the
road dusL (RLDC§9/.030.8.2).'"

C. The extraction area shall be substantially screenadfrom tire view ofexisting
conflicting uses, subject to thefollowingspecifications:

I. Mining andprocessingequipment, wwhether in use or in storage, shall be
screened. Stockpiles ofaggregate do not need to be screened andmay
themselvesfunction as screening.

2. Screening may consist ofnatural vegetation and landscapefeatures, or
may be supplied by planting vegetation orplacement ofberms,fences orother
similar developmentfeatures. Ifvegetation is used as screening it shall be
maintained alive.

Finding: Applicant also submitted a landscape plan identifying existing vegetation nnd
topographic features within the extraction area that will be preserved to provide adequate
screening. See Appendix E to Applications. Additionally, in areas where existing
vegetation and/or topographic features are not adequate to provide effective screening or
cannot be preserved due to conflicts with mining activities, Applicant has proposed
specific types and densities of plantings. Id. No one contended that the Project would
not comply with this standard.

Based upon the testimony presented, the Board finds that the Site Pinn Review
Application complies with this standard, subject to compliance with the following
condition:

3. The extraction area shall be substantially screened from the view of
existing conflicting uses, subject to the following specifications:

a. Mining and processing equipment, whether in use or in
storage, shall be screened. Stockpiles of aggregate do not need to
be screened and may be used for screening.

b. Screeningmay consist of natural vegetation and landscape
features, or may be supplied by planting vegetation or placement of
berms, fences or other similar development features including the
proposed cyclone fence installed along excavations exceeding 3:1
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slope and noise mitigation barriers. If vegetation is used as
screening it shall be maintained alive.

c. Earthen berms shall be stabilized with ground cover.

d. Visual screening may not be required if the topography,
growing conditions or other circumstances at the site make it
impractical or otherwise unnecessary 10 shield the site from the
view of conflicting uses. (RLDC $91.030.C). ··

3. Earthen berms shall be stabilized with ground cover.

Finding: For the reasons explained in these Supplemental Findings in response to OAR
660-023-0180(5)b)(A), which reasons are incorporated herein by reference, the Board
finds that the Applicant has proposed landscaping of topsoil/overburden stockpiles to
minimize air quality conflicts. The Board finds that the Site Pinn Review Application
complies with this standard, subject to compliance with Condition No. 3(c), described
above.

4. Visual screening may not be required ifthe topography, growing
conditions or other circumstances at the site make it impractical or otherwise
unnecessary to shield the site from the vieofconflicting uses.

Finding: As stated above, Applicant also submitted a landscape plan identifying existing
vegetation and topographic features within the extraction area that will be preserved to
provide adequate screening. See Appendix E to Applications. The Board finds that this
standard is met

D. On-site parking shall be providedfor all employees, customers and official
visitors.

Finding: As shown on the Site Plan, parking will be provided on site. See Anpcndix J,
Site Development Map, Sheet I of 2. The Board finds that this standard is met.

E. A safety fence must be constructed to protect the extraction sitefrom vehicular
orpedestrian intrusion whenever the site is within 200feetfrom a public road or an
off-site residence, or 11Jhere the quarry is developed with hazardous vertical cuts. The
safetyfence may consist oforange vinylfence material commonly used at construction
sites.

Finding: No safety fence is necessary, given the remoteness of the site, with the
exception of a safety fence at the top of the processing/staging area. See Appendix L
DOGAMI Reclamation Plan Set. Plate 3. The Board finds that this criterion is met.

F. All mining and processing ofmineral and/or aggregate resourcesshall meet
and maintain the permit requirements ofthe Oregon Departments ofGeology and

Page 95 of 115 - Sunny Valley Sand & Gravel Fi ndi ngs of Fact , Conclus i ons of Law, & Decis i on on

Remand

Attachment 3
Page 95 of 122



Mineral Industries (DOGAMI), Division ofState Lands (DSL), and Environmental
Quality (DEQJ.

Finding: For the reasons explained in these Supplemental Findings in response to OAR
660-023-0 I 80(5)(b)(A), which reasons are incorporated herein by reference, the Project's
mining and processing ofmineral and/or aggregate resources will comply with applicable
state air quality and emission standards and applicable state and federal water quality
standards, subject to relevant conditions imposed in this decision. The Board finds that
an application has been submitted to DOGAMI for the operating permit and approval of
the reclamation plan. See Appendix L of Applications. The Board imposes Condition
No. I4, which requires that all permits required by DOGAMI, DEQ, DSL, and OWRD,
or any other required state or federal permits, shall be provided to the County Planning
Director, and that all mining and processing of mineral and/or aggregate resources shall
meet and maintain those permit requirements. Therefore, with this condition, the Board
finds that the Site Plan Review Application satisfies this section.

G. All miningandprocessing ofmineral and/or aggregate resources shall comply
with OAR noise emission standards. Compliancefor the purpose ofissuing a
developmentpermit can he demonstratedby II reportfrom an acoustical engineer
attesting that the circumstances ofthe site and/orproposedmitigation will bring the
site into compliance.

Finding: For the reasons explained in these Supplemental Findings in response to OAR
660-023-0180(5)b)(A), which reasons are incorporated herein by reference, the Board
finds that the Project will comply with all applicable noise emission standards. The
Board finds that the acoustical report (Appendix F ofApplications) demonstrates that the
proposed Project meets OAR noise emission standards by following Best Management
Practices (BMP's) and employing specifically designed berms for further protection.
Therefore, the Board finds that the Site Plan Review Application satisfies this section.

fl. Allmining andprocessing ofmineral and/or aggregate resource sires shallmeet
the erosion control andsite drainage standards contained in Article 83 (Erosion
Control & Storm Drain Facilities) ofthis code, as well as any permit requirements
imposed byDOGAMI, DSL, DEQ, or any other state orfederal regulation.

Finding: The Board finds that Sunny Valley Sand & Gravel Erosion and Sediment
Control and Storm Water Narrative by Westlake Consultants, Inc. (Appendix J to
Applications) shows that the Project will employ specific erosion control anc.l site
drainage designs and demonstrates that the project will meet the standards in RLDC
Article 83. The Board also finds that the Site currently has a DEQ Stonn water 1200A
permit, which will continue to evolve as the Site is mined.

I. The discharge ofcontaminants anddust causedfrom the mining and
processing ofmineral and/or aggregate resources shall comply with applicable DEQ
ambient air quality andemission standards. The operatorshall cease all mining and
processing operation within one hour ofthe malfunction ofany airpollution control
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equipment, and shall not resume operation until the malfunction has been corrected in
compliance with applicable DE rules and standards.

Finding: For the reasons explained in these Supplemental Findings in response to OAR
660-023-0l 80(5)(b)(A), which reasons are incorporated herein by reference, the Board
finds that the Project's discharge of contaminants and dust caused from the mining and
processing ofmineral and/or aggregate resources will comply with applicable DEQ
standards for ambient air quality, subject to compliance with the following conditions:

27. The mining operations shall comply with the most current air quality
standards from Oregon Administrative Rules Chapter 340, Divisions 20, 21,
and 28, for ambient air quality for a distance 500 feet in all directions from any
public road or conflicting use located along the access road if the mining traffic
is the primary cause of the road dust. (RLDC$91.030.B.2)

28. The main facility access road from Placer road to the scale house shall
be paved to prevent the generation of dust.

29. The discharge of contaminants and dust caused from the mining and
processing of mineral and/or aggregate resources shall comply with applicable
DEQ ambient air quality and emission standards. The operator shall cease all
mining and processingoperation within one hour of the malfunction of any air
pollution control equipment, and shall not resume operation until the malfunction
has been corrected in compliance with applicable DEQ rules and standards.
RLDC9I. 030. I)

30. On site surfaces travelled by off-road or on-road sources shall be watered
whenever significant visible dust emissions (opacity approaching 20%) are
observed behind or beside a moving vehicle.

31. Water sprayers shall be used to control dust emissions from crushers and
screens operating on site.

32. The majority (51% or more in terms of total fleet horsepower) of diesel
engines poweringoff-road equipment shull meet fedcrnl Tier 2 off-road engine
standards or better. This requirement shall be met by using equipment with
engines originally built to meet these standards or through retrofit to reduce
emissions to these levels.
33. On site idle times for heavy-duty diesel truck engines shall be limited to
no more than five minutes per truck trip."

J. Excavation and stockpiling shall he set back from property linesso that the lack
oflateral support and the angle ofrepose ofthe geologic deposit will not undermine or
intrude onto adjoining lands. An additional setback may be required to allow the
placement and maintenance offencing.
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Finding: Based on testimony from the Applicant and Plate 3 and Appendix L of the
Applications, the Board finds that the excavations and stockpiling ore set well back from
the property lines. Therefore, the Board finds that there is no concern that a lack of
lateral support or angle of repose ofthe geologicdeposit will undermine or intrude onto
adjoining lands. Furthermore, the Board finds that the imposition ofCondition No. 5,
which requires that excavation and stockpiling shall be set back from property lines so
that the lack of lateral support and the angle ofrepose of the geologic deposit will not
undermine or intrude onto adjoining lands assures compliance with this standard.

K. Mining and processing ofmineral awl/or aggregate resourcesshall be set back
from the top ofthe bank ofany stream in compliance with Article 72.040 (B) (Special
Setback Requirements). Existing native vegetation shall be maintained in the setback
area.

Finding: Based on the Mining Plan (Plate 3 ofApplications), the Board finds that the
Project maintains a minimum setback of50 feet from any creek, stream or ephemeral
ditch on the Site. The Board finds that no development will take place within those
setbacks and vegetation will not be disturbed, except as allowed by the site-specific
mining program applicable to the Property. As explained in detail above, Applicant is
proposing to span Grave and Shanks Creeks to avoid direct impact to thejurisdictional
boundaries of those waters. See Appendix E ofApplications. Additionally, Applicant
has proposed 50-foot buffers from all Class I and II streams. The Board finds that these
site-specific determinations control over the special setback standards set forth in this
subsection.

L. Mining and processing ofmineral and/or aggregate resources within Flood
Hazard Areasas defined in Section 11.030 (Terms Defined) shall comply with the
standards contained in Article 69.J (Flood Hazard Overlay) ofthis code.

Finding: Based on the Flood Study prepared by Thornton Engineering, Inc. (Appendix
K ofApplications), the Board finds that this standard docs not apply because there will be
no mining or processing below the 100-year floodplain. The Board finds that since all
mining and processing will be located ABOVE the I 00-year floodplain, this standard is
inapplicable.

M. The hours ofoperationfor tire mining and processing ofmineral and/or
aggregate resourcesshall occur between 8 am and 6 pmfor conditional uses, and 7 am
to 9 pmforMARZ. The days ofoperation shall be Monday through Sarurday,
excluding thefollowing holidays: Ne Year's Day, Memorial Day, Independence Day,
Labor Day, Thanksgiving Day and Christmas Day. Maintenance ofequipment may
take place at any time.

Finding: The Board finds that the Project satisfies this standard, subject to compliance
with the following condition of approval:
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"2. Mining (including but not limited to excavation and processing) is
restricted to the hours of7:00 AM to 5:00 PM Monday through Friday. No
mining operations shall occur on Saturday or Sunday. No mining (including but
not limited to excavation and processing), shall take place on Saturdays or anyof
the following legal holidays: New Year's Day, Memorial Day, the Fourth of July,
Labor Day, Thanksgiving Day, and Christmas Day. Maintenance may take pince
Monday through Saturday, 7:00 AM to 9:00 PM."

N. The hoursfor blasting at the extraction site shall be limited to 10 am to 3 pmfor
operations authorized as conditional uses, and 7 am to opmfor operations authorized
within the MARZ. The permitted days shall be Monday through Friday, excluding the
holidays listed in subparagraph Mabove.

Finding: The Board finds that this standard is inapplicable because no blasting at the
extraction site is proposed. Furthermore, the Board finds that the imposition ofCondition
No. 12, which prohibits blasting on the Site, assures compliance with this standard.

0. Water used in the mining orprocessing ofmineral and/or aggregate resources
shall be appropriatedfrom a source authorized by permitfrom the Oregon Department
of Hater Resources. With the exception ofonsite process water released to onsite
settling ponds, turbid water shall not be released into lakes, ponds or watercourses.

Finding: For the reasons discussed in the letters from the Applicam's water rights
attorney, Martha Pagel, dated May 27, 2014 and June 23, 2014 (Exhibit S and
attachment), which reasons are incorporated herein by reference as findings, the Board
finds that water for the Project will be appropriated from a source authorized by permit
from OWRD. The primary source of water for the Project will be from reservoir storage
of surface waters. See letter from Martha Pagel, dated June 23, 2014 (Exhibit S). The
Applicant has applied for water rights to divert water from Grave Creek and surface run
offduring the months of January, February and March each year, for storage in three
small reservoirs. Id. The three applications are currently on administrative hold with
OWRD, pendingsuccessful completion of the land use process before the County. Id.
The Applicant also has an existing and valid water right for irrigation use on the Site, if
needed. Id. The Applicant has no plans to use groundwater, and the Applicant has
applied for a limited license from OWRD to provide temporary authorization for
constructing one of the reservoirs while it awaits completion of the County land use
process and final processing of the water right applications. Id. The proposed temporary
uses of the stored water would be for fire protection and irrigation, which uses arc
allowed under current land use designations. Id.

The Board finds Ms. Pagel's testimony and evidence compelling given her 8 years as
Director ofOWRD and her 14 ye.irs in private law practice with an emphasis on water
rights and water law. Id. Therefore, the Board finds that it is feasible for the Applicant
to obtain water rights for the Project and that water for the Project will be appropriated
from a source authorized by permit from OWRD.
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The Board further finds that Project surface water will be managed in a manner that
meets all applicable stale water quality standards and DOGAMI requirements. As
support for this conclusion, the Board relies upon testimony from the Project civil
engineer , Westlake Consultants, Inc., that the Project complies with stormwater
management requirements ofall applicable agencies, including DOGAMI (as to
stormwater generated on-site) and OWRD (as to stormwater generated off-site). See
Sunny Valley Sand & Gravel Erosion and Sediment Control and Storm Water Narrative
at Appendix J of the Applications. Further, Westlake explained that Applicant has
designed the Project such that there will be no offsite stormwater point discharge from
the Project. Id.

The Board finds that the Project complies with this standard.

P. Failure toperform or continue to perform any ofthe standards required by this
Section shall render the developmentpermit void andsubject to any and all
enforcement procedures contained in this code or as authorized by any other law, rule
or civil authority.

Finding: The Board finds that it is feasible for the Applicant lo perform or continue to
perform the standards required by this Section.

3. Article91.040: Site Reclamation:o mining operation authorizedpursuant to
this Article shall commence without the operatorfurnishing to the Planning
Director a copy ofaDOGAMI operatingpermit and approved reclamationplan,
or a certificate ofexemption, issuedpursuant to the requirements ofORS
517.750 through 517.900 (Reclamation ofMining lands) andimplementing
administrative rules. The county shall defer to DOGAMI regardingall aspects
ofthe reclamationplan and its administration. Reclaimed land usesfor the site
must be authorized by post-miningzoning.

Finding: Based on the testimony ofthe Applicant, the Board finds that the
Applicant has submitted to DOGAMI an application for an operating permit and
approved reclamation plan. See DOGAMI Reclamation Plan Set prepared by
Kuper Consulting, LLC at Appendix L ofApplications. Based upon this
testimony and subject to imposing the following conditions ofapproval, the Board
finds that the Project satisfies this standard:

'"14. Prior to the issuance ofa Development Permit, all permits required
by DOGAMI, DEQ, DSL, WRD, or nny other required state or federal
permits shall be provided to the Josephine County Planning Department.
(RLDC§91.030.F) All mining and processing ofmineral and/or aggregatt.:
resources shall meet and maintain those permit requirements including the
following:

a. The applicant shall not initiate mining and activities on the
site without the operator furnishing to the Planning Director a copy
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4.

5.

ofa DOGAMI operating permit and approved reclamation plan, or
a certificate ofexemption, issued pursuant to the requirements of
ORS 517.750 through 517.900 (Reclamation ofMining Lands) and
implementing administrative rules. The county shall defer to
DOGAMI regarding all aspects ofthe reclamation plan and its
administration. Reclaimed land uses for the site must be authorized
by post mining zoning."

Article 69.2: Deer Overlay. The purpose ofthis overlay is to restrict
development so that critical deer winter range habitat isprotected.

Finding: The Board finds that this Article refers to proposed residential
development and restrictions based on housing density. The Board finds that since
theApplicant is not proposing residential development, this Article does not
apply.

Article 83: Erosion and Sediment Control. The standards and criteriafor
erosion and sediment control providefor the design ofprojects so as to
minimize the harmful effects ofstorm water runoffand the resultant
inundation and erosionfrom projects, and to protect neighborillg downstream
and downslope propertiesfrom erosion and sediment impacts.

Finding: The Board finds that this Article has been addressed in the Westlake
Sunny Valley Sand & Gravel Erosion and Sediment Control and Storm Water
Narrative at Appendix J of the Applications. Westlake has designed a storm
water plan for the existing conditions and for geologic exploration on the Site for
which the DEQ issued a Storm water 1200A permit in May 2013. Based on the
testimony of the Applicant and the Mining Plan (Plate 3 ofApplications), the
Board finds that as the Site is mined, the storm water plan will evolve to current
conditions al that time. The Board finds that Project process or storm water will
not go offsite during mining. Bused on the Flood Study by Thornton {Appendix K
ofApplications), the Board further finds that there will be no erosional impacts up
or down stream of the access road and bridge area construction.

6. Article 69.1: Flood Hazard Overlay. It is the purpose ofthis Overlay to
minimize public and private losses due to flood conditions in specific areas...

Finding: Based on the Flood Study by Thomlon (Appendix K ofApplications),
the Board finds that mining will occur on the Site ABOVE the 100-year
floodplain, and that the access road and bridge to be constructed over Grave
Creek will include embankment fill within the floodplain, but not the floodway.
Toe Board further finds that placement of this fill will not increase the water
surface of the 100-year flood event more than one foot.
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The Board relies on the July 25, 2016 letter from Applicant's expert, Thornton
Engineering, Inc. (Exhibit A-5), and its· original Flood Study (Appendix K of
Applications), and the Board finds that the project is located within a FEMA A
Zone, where no Base Flood Elevations or Floodway has been detennined.
Accordingly, the Board finds that the project will not modify the existing
floodway or the effective Base Flood Elevations because FEMA has not
detcnnined them. Furthermore, the Board finds that the record shows that
Thornton Engineering, Inc. properly established the floodway boundary on the
site, and the Board also finds that substantial evidence in the record demonstrates
that no permanent structures are proposed within the floodway ofGrave Creek or
Shanks Creek and that the project will not modify the Special Flood Hazard Arca.
See Flood Study, Sheet 5 and Revised Riparian Mitigation and Landscape Pla11
for SVVSG, dated February 14. 2014. Figure 44 (Appendix E to Applications).
Therefore, the Board finds that a Conditional Letter ofMnp Revision, and/or a
FEMA map amendment arc not required and are not applicable to this project.
Additionally, the Board finds that the Applications narrative, Plate 2, shows the
bridge crossing Grave Creek, which will span the floodplain of the creek. Since
the Flood Study demonstrates that the proposed bridge abutments are outside of
the calculated Floodway boundary, the Board finds that a "no-rise" analysis is not
required and is not applicable to this project.
Therefore,, the Board finds that this Anicle is met.

7. Article 75: Parking. Thepurpose ofoff-street parking is ro esrablislt and
maintain areasfor efficient and convenientparkingfor residential, civic,
commercial, and industrial uses and to provide a safe meansfor discharging
people and productsfrom ground transportation.

Finding: Based on Appendix J, Site Development Plate 1, the Board finds that
off-street parking will be established for those who work and visit the mining site
in the staging area in the southeastern portion ofthe Site.

8. Article 72: Height, setbacks and accessory structures.

72.040 - SPECIAL SETBACKREQUIREMENTS
Special use and structure siting restrictionsshall apply to development within thefollowing
protected areas:

A. Significant Mineral & Aggregate Site Setback _Area. Thefollowing special
setback rules apply to significant mineral and aggregate sites existing on the county's
acknowledged inventories as ofApril 18, 2001, unless different measures are established
pursuant fro/ OAR 660-023-0/80 or 011 impact Area Agreement (!AA) r/rat complies with the
requirements ofArticle 66.150.B ofthis code. In applying significant aggregate resource site
setbacks, thefollowing rulesshall apply:

Finding: The Board finds that the Site is not a significant mineral and aggregate site existing on
the County's acknowledged inventory as ofApril 18, 2001, and further finds that the Site is not
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subject to pending enforcement proceedings. Therefore, the Board finds that the special setback
requirements of this subsection do not apply.

B. Stream Setbacks. No srructure, excludirrgferrces, boat landings, docks,
bridges, hydroelectricfacilities, pumping, or watl!r treatmentfacilities, shall be located closer
than 50feet to the banks ofany Class I stream, or25feet to the banks ofClass 2 water
courses as defined by the Oregon State Department ofFish and Wildlife;

o This setback area shall be maintai11ed, to the greatest exremfeasible, in
stabilized vegetation;

o Streamside vegetation that provides shading ofthe surface watersshall be
retained;

o Existing streamside vegetation shall be maintained to the greatest extent
possible during construction and development.

Finding: Based on the Mining Plan (Plate 3 ofApplications), the Board finds that the Project
maintains a minimum setback of 50 feet from any creek, stream or ephemeral ditch on the Site.
The Board finds that no development will take place within those setbacks and vegetation will
not be disturbed, except as allowed by the site-specific mining program applicable to the
Property. As explained in detail above, Applicant is proposing to span Grave and Shooks Creeks
with a bridge or conveyance system to avoid direct impact to the jurisdictional boundaries of
those waters. See Appendix E ofApplications. Additionally, Applicant has proposed 50-foot
buffers from all Class I and II streams and water courses. The Board finds that since bridges and
other conveyance systems are excluded from the stream setback requirements, the Project meets
the standards set forth in this subsection.

9. Article 85: Utilities. This Article describes the criteria necessary to meet for
the addition of utilities to the site.

Finding: The Board finds that there currently are electrical services to the Sile.
Applications narrative, p. 41. Based on the testimony of the Applicant, the Board
also finds that the Applicant will be applying for additional electrical services for
the shop area and that there is no evidence that additional electrical services will
not be available. Id.

Flush type toilets will use non-potable water brought Lo the Sile. Id. Waste will
be stored in an underground holding tank to be pumped, as necessary. Id. No
septic and leach field system is planned. Irrigation will continue utilizing the
diversion point from Grave Creek in accordance with the irrigation water rights
currently on the property. Id. Therefore, the Board finds that additional utilities
to the Site are not necessary.

10. Article 84: Water Standards. The purpose ofthis Article is to require prior
testing and approval ofdevelopment in order to reasonably assure an adequate
and safe water supplyfor all citizens ofJosepfzine County. A related purpose is
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to determine the availability, impact, and water qualityfor the users ofground
water inJosephine County.

The criteria in Article 84. E. states Any change in the use ofcommercial or
industrial zoned property, or a change in the use ofany property to a
commercial or industrial use, after the effective date ofthis code requiring more
than 1600 gallonsper day total, shall successfully complete a major or minor
pump test, as determined by the Water Resources Director as a condition ofsite
plan reviewand prior to the issuance ofa Development Permit.

Finding: The Board finds that the Project will maintain applicable state water
quality standards and DOGAMI requirements pertaining to groundwater. As
support for this conclusion, the Board relies upon the testimony of Project
hydrogeologist Shannon & Wilson, Inc., which concludes that, although conflicts
may occur between the Project and nearby residential properties, thesc conflicts
can be minimized by implementing monitoring and mitigation measures. See
Shannon &Wilson Sunny Valley Hydrogeology PAPA Report, dated August
2013 (Appendix B of Applications) and Groundwater Summary Discussion, doted
June 18, 2014 (Exhibit H). The Board finds that this testimony is compelling in
light of Shannon &Wilson's extensive experience and detailed analysis, which
includes reviewing 68 wells within 3,600 feet of the Site and eleven months of
precision groundwater elevation monitoring from onsite wells. Id. Accordingly,
the Board finds that the measures identified by Shannon & Wilson will ensure
that the Project complies with applicable state standards regardingwater quality
and DOGAMI requirements pertaining to water quantity. Therefore, the Board
imposes these measures in the following conditions of approval:

"20. Water used in the mining or processing ofmineral and/or
aggregate resources shall be appropriated from a source authorized by
permit from the Oregon Department of Water Resources. With the
exception ofonsite process water released to onsite settling ponds turbid
water shall not be released into lakes, ponds or watercourses. (RLDC
$91.030.0)

21. Additional monitoringwells and hydrogeologic testing, coupled
with ongoing groundwater level monitoring, will establish baseline
conditions and identify early groundwater level declines should they occur
during mining operations. Pressure transducers with dedicated
dataloggers shall be installed to automate monitoring of groundwater
levels. Both shall be located and protected to allow long-term use without
disruption by mining. The existing observation wells shall be replaced if
and when they are decommissioned due to the progression of mining
activity.

22. Monitoring data shall be reviewed and reported to DOGAMI at
quarterly intervals for a minimum of3 years and shall continue per
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DOGAMI requirements until mining activities are complete. This
monitoring program shall document current conditions and identify any
recommended mitigation measures that must be implemented to counter
substantial loss ofthe waterresource for the nearby residences.

23. Infiltration trenches shall be constructed around each mine cell.
The water applied Lo the infiltration trench shall provide a positive
hydrostatic head in the sand and gravel that reduces groundwater declines
adjacent to the mine cells. Monitoring as well as observed seepage into
the active site shall be utilized for development of final design and
evaluation ofmitigation measures as necessary. Should proactive
infiltration fail or be deemed inappropriate, well improvements such as
reselling pumps at deeper depths, well deepening, or changes in the
mining operation shall be considered as alternative mitigation options to
alleviate water quality or quantity impacts.

24. Prior to mine operation, a final Spill Prevention Control and
Countermeasure (SPCC) Plan shall be developed for the facility
substantially consistent with the sample document provided by the U.S.
Environmental Agency."

Although opponents contend that potential contaminants from the Project may
enter groundwater and potentially pollute offsite wells, the Boord finds that
Applicant has addressed this concern in two ways. First, as noted above, approval
ofthe Applications is subject to Condition No. 24, which requires Applicant to
prepare a Spill Prevention Control and Countermeasure (SPCC) Plan to manage
accidental spills and releases. The Board finds, based upon the explanation set
forth in the Hydrogeology PAPA Report dated August 2013 (Appendix B to
Applications), that Applicant's SPCC will, al minimum, include:

• Facility diagram;
• Site security measures;
• Descriptions ofproper petroleum product transfer procedures and other

activities that might result in a release;
• Descriptions ofall appropriate Best Management Practices (BMPs),

including those associated with the containment and other
countermeasures that would prevent oil spills from reaching navigable
waters;

• A Spill Contingency Plan specifically designed for the proposed Sunny
Valley Sand & Gravel Project;

• Personnel training practices and schedule;
• Descriptions of record-keeping practices; and
• Management approval.

Further, the Board finds that compliance with the SPCC Plan, together with
implementation of the stormwater management system, will prevent and mitigate
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impacts from spills and will ensure that the mechanical aspects of the mining
operation (drilling. washing, crushing, hauling) will not be a possible groundwater
contamination source. As support for this conclusion, the Board relies upon the
expert opinion to this effect from Shannon & Wilson. See Hydrogeology PAPA
Report dated August 2013 (Appendix B to Applications) and Groundwater
Summary Discussion, dated June 18, 2014 (Exhibit H). The Boord finds that no
one rebutted or challenged this testimony with specificity.

Further, the Board finds, for the reasons set forth below under the heading
"Availability of Water," which reasons arc incorporated herein by reference,
Applicant has demonstrated that all water necessary for the Project has been
appropriated to the Property and is legally available.

Finally, as additional findings in support of its conclusion that the Site Pinn
Review Application satisfies this standard, the Board accepts, adopts, and
incorporates by reference, the explanations set forth in Shannon & Wilson's
submittals into the record dated June 18, 2014 and June 23, 2014 (Exhibit H);
July 14, 2014 (Exhibit VVVVV); and July 21, 2014 (Exhibit DDDDDD).

AVAILABILITY OFWATER

The Board finds that Applicant has demonstrated that all water necessary for the
proposed operation has been appropriated to the Property and is legally available.
As support for this conclusion, the Board relics upon three sources. First, the
Board relies upon the fact that. as an industrial operation, the Project is an
"exempt use" under state law and thus has a water right not 10 exceed 5,000
gallons per day. ORS 537.545. Further, the Board finds that, pursuant to this
statute, no registration, certificate, or permit is required for such use of
groundwater. Id. Second, for the reasons discussed in the letters from the
Applicant's water rights attorney, Martha Pagel, dated May 27, 2014, June 23,
2014, and July 7, 2014 (Exhibit S with attachments; Exhibit PPPPP), which
reasons are incorporated herein by reference as findings, the Board finds that
water for the Project is available and will be appropriated from a source
authorized by permit from OWRD. The primary source of water for the Project
will be from reservoir storage of surface waters. See letter from Martha Pagel,
dated June 23, 2014 (Exhibit S). The Applicant has applied for water rights to
divert water from Grave Creek and surface run-offduring the months of January,
February and March each year. for storage in three small reservoirs. ld. OWRD
records show water is, in fact, available for the reservoir applications that arc
intended LO provide water for mining operations. (Ex. S, Attachment I, p. 9,
OWRD Water Availability Report.) The three applications are currently on
administrative hold with OWRD, pending successful completion of the land use
process before the County. Id. The Applicant also has an existing and valid
water right for irrigation use on the Site, if needed. Id. The Boord finds that this
testimony was not sufficiently rebutted or challenged.
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Third, the Board relies upon testimony from the Project hydrogeologist that, the
risk of conflicting use of groundwater between the Project and local wells is
unlikely:

"Seepage from the streambed supplies a saturated zone that recharges any
groundwater flow paths, such as to wells. Consequently, the saturated zone
beneath Grave Creek is highly likely to recharge shallow aquifers tapped by
nearby wells. In technical terms, such a condition is termed a 'recharge
boundary,' where a ready supply of groundwater can meet the demand for
groundwater drawn from wells." See Shannon & Wilson Groundwater Summary
Discussion dated June 18, 20I4 (Exhibit H).

The Board finds that, as explained in its Hydrogcology PAPA Report and
Groundwater Summary Discussion, Shannon & Wilson reached this conclusion
after conducting a comprehensive analysis of all OWRD-registered well logs
within and beyond the designated 1,500-foot impact area from the Property.
Hydrogeology PAPA Report at Sections 4.2 and 4.3. Further, the Board finds that
this testimonywas not rebutted or challenged with specificity by any expert.
Therefore, the Board finds that a reasonable person would rely upon the testimony
from the Applicant's water rights auomey, Martha Pagel, and Shannon & Wilson
to conclude that all water necessary for the proposed operation can be
appropriated to the site and is legally available.

Site-Specific Program to Achieve Goal S Adopted as part of the CCCP

The Board finds that the PAPA Application and the Comprehensive Plun Amendment and Zone
Change Application conform with the site-specific program to achieve Goal 5 adopted as part of
the Comprehensive Plan because the Board has reviewed the Applications together and is issuing
a single decision approving all of the Applications with a common set of conditions.

OTHER ISSUES RAISED DURING THE LOCAL PROCEEDINGS

Impacts to Property Values

Several area residents expressed concern that development of the Project would adversely affect
their property values. However, the Board notes that OAR 660-023-0180(5)(b) limits the
Board's consideration to specific conflicts, which do not include diminution of property values.
Accordingly, the Board cannot make a decision to deny, condition, or otherwise consider the
Project based upon potential impacts to property values. See Buel-McIntire v. City ofYachats,
63 Or LUBA 452 (201) (error to deny application based upon factor that was not applicable
approval criterion).

Archeological or Cultural Sites

Although several area residents expressed concer over the Project's potential conflicts with
archaeological or cultural sites, the Board denies this contention. Under OAR 660-023-
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0 180(5)b)D), the Board is only required to consider conflicts with Goal 5 resource sites that are
on an acknowledged list of significant resources inventoried and identified in the County's
Comprehensive Plan and that are located within the prescribed 1,500-foot impact area. The
Board finds that there are no. archeological or cultural Goal 5 mapped resource siteson.the.Site
or withinthe impact area. See Cultural Resources Records Review by Heritage Research
Associates,Ine., dated June 18, 20L3 (Appendix 1 to Applications)Therefore, the. Boardfinds
that potential conflicts with archcological orcultural sites is inapplicable to this review.

DOGAMI Application

Although opponents expressed concern that the Applicant's DOGAMI application may be
incomplete, the Board denies this contention for two reasons. First, the DOGAMI application is
not before this Board and the status of its completeness is not an applicable approval criterion.
Accordingly, the Board cannot make a decision to deny or condition the Project based upon
potential incompleteness of the DOGAMI application. See Buel-McIntire v. City ofYachats, 63
Or LUBA 452 (2011) (error to deny application based upon factor that was not applicable
approval criterion). Second, the entire DOGAMI Operating Pennit and Reclamation Plan
Application is included in Appendix L to the Applications. Under RLDO 66.170, the County
shall defer to DOGAMI regarding all aspects of the reclamation plan and its administration.
Therefore, the Board does not concur with the opponents' contentions in this regard and finds the
DOGAMI application inapplicable to this review.

Morrill Act

Although several opponents argued that the Sile cannot be designated as a significant mineral
and aggregate site and placed in the MARZ because land grants under the Morrill act of 1862
expressly excluded mineral lands, the Board denies this contention. For the reasons explained in
the letters from Applicant's attorney, Steve Pfeiffer, dated May 5, 2014 (Attachment E to Staff
Report, dated June 23, 2014) and July 14, 2014 (Exhibit SSSSS), which reasons are adopted and
incorporated by reference as findings herein, the Boord finds that the designation of the site as
non-mineral in character for purposes of public land grants has no bearing on, and docs not
prohibit, the County's ability to designate the Site as a significant mineral and aggregate resource
site to be placed in the MARZ.

Further, although opponents also argued that Josephine County does not have jurisdiction to add
the Site to the County's inventory of significant aggregate sites because the Site's subsurface
mineral rights are subject to a federal mineral reservation, the 13oard denies this contention. For
the reasons explained in the letter from Applicant's attomey, Steve Pfeiffer, dated May 5, 2014
(Attachment E to Staff Report, dated June 23, 2014), which reasons are adopted and incorporated
by reference as findings herein. the Board finds as follows: I) the County is authorized under its
adopted Ordinance No. 2006-002 to maintain an inventory of significant mineral and aggregate
sites by adding and deleting sites as needed; 2) the Applications arc appropriately signed by
persons having a valid and proprietary interest in the land; 3) substantial evidence in the form of
the BLM General Land Office Records and the deeds vesting title of the Site demonstrate that
the Site is not subject to any federal mineral reservation and that it is unnecessary for the
Applicant to obtain a federal mining permit; 4) the opponents have not demonstrated that they
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have standing to challenge the original agricultural scrip patent; and 5) even if the Site were
subject to a federal mineral reservation, such reservation does not cover the sand and grovel
resource on the Site because sand and gravel are not valuable minerals for the purposes of certain
land grants issued by the federal govemment. BedRoc Ltd.. LLC • US, 541 US 176 (2004).

In summary, the Board finds that the federal government did not select and transfer the Site
under the provisions of the Morrill Act, knowing that it was mineral land, but reserving the
mineral rights. The Board further finds that the Morrill Act does not preclude nor prohibit the
County from adding the Site to its inventory of significant mineral and aggregate sites.

FEMA Floodway Compliance

Although opponents contend that FEMA's regulations are triggered due to development in the
Grave Creek and Shanks Creek floodway, the Board denies this contention. The Board relics on
the July 25, 2016 letter from Applicant's expert, Thornton Engineering, Inc. (Exhibit A-5), and
its' original Flood Study (Appendix K of Applications), and the Board finds that the project is
located within a FEMA A Zone, where no Base Flood Elevations or Floodway has been
determined. Accordingly, the Board finds that the project will not modify the existing floodway
or the effective Base Flood Elevations because FEMA has not determined them. Furthermore,
the Board finds that the record shows that Thornton Engineering, Inc. properly established the
floodway boundary on the site, and the Board also finds that substantial evidence in the record
demonstrates that no permanent structures are proposed within the floodway of Grave Creek or
Shanks Creek and that the project will not modify the Special Flood Hazard Arca. See Flood
Study, Sheet 5 and RevisedRiparian Mitigation and Landscape Planfor SVSG, dated February
14, 2014, Figure 4A (Appendix E to Applications). Therefore, the Board finds that a Conditional
Letter of Map Revision, and/or a FEMA map amendment are not required and are not applicable
to this project. Additionally, the Applications narrative, Plate 2, shows the bridge crossing
Grave Creek, and two areas for conveyors over Shanks Creek, which will span the floodplain of
both creeks. Therefore, the Board finds that FEMA's floodway regulations are inapplicable.
Since the Flood Study demonstrates that the proposed bridge abutments are outside of the
calculated Floodway boundary, the Board finds that a "no-rise" analysis is not required and is not
applicable to this project.

IAA Procedural Requirements

Although Gregg and Diane Getchell contend that the record is missing the necessary copies of
certified mail receipts lo all impact area property owners, the Board denies this contention for
two reasons. First, the StaffReport documents the conclusion that all applicable IAA
requirements have been met. Second, even if the Getchells did not receive the impact area
agreement notices, they knew about the Applications and actively participated in the proceedings
before the County. See letters from the Getchells at Exhibit WWW. The Getchells have failed
to show that they have been prejudiced in any way by this inadvertent procedural oversight. See
ORS 197.835(9a)(B). Therefore. the Board finds that Applicant committed no substantive
procedural error.
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Applicable Criteria

Although opponents contend that the Applications fail to address and comply with RLDC
31 .070(B), which requires preservation of the character of an area and conservation of property
values, the Board denies this contention and finds that RLDC 31.070 is not an applicable
approval criterion.

Pursuant to OAR 660-023-0180(9), while a local government may adopt procedures and
requirements for the consideration of PAPAs concerning aggregate resources, such local
procedures and requirements must be consistent with the aforementioned OAR. See Morse
Bros.. Inc. v. Columbia County, 37 Or LUBA 85 (1999), affd 165 Or App 512 (2000): Eugene
Sand& Gravel. Inc. v. Lane County, 44 Or LUBA 50, 96 (2003), a[fd 189 Or App 21 (2003).
Josephine County has adopted Ordinance No. 2006-002, which implements local procedures and
requirements for placing land within the MARZ. Nowhere docs Ordinance No. 2006-002
require compliance with RLDC 31.070 in placing land within the MARZ. Nor could it since
RLDC 31.070 is a generic criterion that is not consistent with the OAR criteria and that is
superseded by the more specific plan amendment review criteria set forth in RLDCMiele
46.040 for review and approval of an aggregate PAPA.

For the reasons stated above, the Board finds that RLDC 3 1.070 is no! an applicable approval
criterion and is not required to be addressed nor complied with by the Applicant.

Letter from DLCD

Amanda Punton of DLCD submitted a letter, dated November 26, 2013, which addressed Goal 5
riparian resources, the applicability of the ESA, and platted lots in residential zones. The Board
responds to each item as follows:

Although DLCD contends that the Goal S rule be applied when new uses could be conflicting
uses with a particular significant Goal 5 resource site on on acknowledged resource list, the
Board finds that while this contention is true, it is irrelevant to the subject Applications. The
Board finds that the Applicant appropriately applied the Goal 5 rule under OAR 660-023-0180 to
its PAPA based on OAR 660-023-0250(3)(a), which requires application of the Goal 5 rule when
a PAPA creates or amends a resource list in order to protect a significant Goal 5 resource or to
address specific requirements ofGoal S. The Board finds that since the Applications include a
PAPA to add the Site to the County's inventory of significant mineral and aggregate resource
sites, compliance with the Goal S rule is required. For the reasons explained above in response
to OAR 660-023-0180, which reasons are incorporated by reference as findings herein, the
Board finds that the Applicant appropriately applied and complies with the Goal 5 rule.

Additionally, although DLCD contends that the County should require additional measures to
protect ESA listed fish and their habitat, the Board denies this contention for two reasons. First,
the Board finds that review under the ESA is triggered exclusively by a federal permit or funding
decision, and that the ESA is not on applicable approval criterion subject to this Board's review.
See letter from Applicant's attorney, Steve Pfeiffer, dated July 21, 2014 (Exhibit FFFFFF); see
also letter from TSI dated July 21, 2014 (Exhibit EEEEEE). Second, for the reasons explained
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above in response to OAR 660-023-0180(5)(b) and specifically, in response to impacts to Grave
and Shanks Creeks, which reasons are incorporated herein by reference as findings. the Board
finds that the Project will not constitute a significant conflict with the Grave and Shanks Creeks
fishery resources, and that ODFW has determined that the Applicant's proposed use of water
from Grave Creek will not result in a detrimental impact to fish.

Lastly, although DLCD contends that OAR 660-023-0l&0(S)(b) requires that impacts be
evaluated for dwellings allowed by a residential zone on an existing lot even if the lot is vacant,
the Board denies this contention here. The Board finds that OAR 660-023-0IS0(S)(b) defines
"approved land uses" as dwellings allowed by a residential zone and other uses for which
conditional or final approvals have been granted by the local government. The Board further
finds that there is no evidence in the record demonstrating that there is any vacant lot that has
received any county permits, including an approved building permit, in order to develop the lot
within the Impact Area. Therefore, the Board finds that there arc no vacant lots that are
"approved land uses," for which additional analysis is required-

Record Objections

On remand, the Board reopened the record to allow opponents the opportunity to rebut the letters
from Applicant's experts that were submitted during the period allowed for final written
argument during the original proceedings below. The Board finds that opponents were given
ample opportunity to rebut and respond to Exhibits DDDDDD, EEEEEE, HHHHHH, and 111111.
The Board considered these exhibits, as well as opponents' rebuttal of such exhibits, in
addressing the various issues raised by these submittals, as further described in these findings.

Demand for Aggregate

Although opponents contend that there are other aggregate mining operations in the county and
that there is no demand for additional aggregate resources in the county, the Board does not
concur with this contention as a reason to deny the Applications. The Board finds that demand
for aggregate is not an applicable approval criterion, in and of itself. To the extent that demand
for aggregate is relevant to the issue of consideration of compliance with RLDC 46.040D)2). it
is considered and discussed in connection with the findings regarding such section, above.
Access

Although opponents contend that access to the mine is restricted because the Applicant does not
hove an adequate easement to cross Joe Boyer's land to enter the Site, the Board denies this
contention. The Board finds that there is substantial evidence in the record, including the
Applicant's Phasing and Mining Plan (Plate 2 to Applications), which shows that the Applicant
will access the mine through a new access road, which lies to the west ofMr. Boyer's property
and docs not cross Mr. Boyer's property. The Board finds that since the Applicant demonstrates
adequate access to the Site without the need for an casement from Mr. Boyer, the opponents
contention has no merit.
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Disaster Preparedness / Seismic Risk

Although opponents contend that earthquake hazards or other natural disasters would lead to
catastrophic consequences for the proposed mine, the Board denies this contention as a valid
reason to deny the Applications for three reasons. First, the Board finds that this issue is not
linked to any applicable approval criteria, and the Board further finds that opponents have foiled
to demonstrate that disaster preparedness or seismic risk is an applicable approval criterion. For
this reason alone, the Board does not concur with this contention as a reason to deny the
Applications. Second, the Board finds that there is no substantial evidence in the record
demonstrating that the catastrophic consequences that the opponents warn against will indeed
occur. Lastly, the Board relies on the testimony and evidence of Shannon & Wilson, Inc., which
states that there is no technical basis to support the opponent's catastrophic predictions, and that
design studies will address seismic hazards and appropriate mitigation for key infrastructure on
the Site. See letter from Shannon & Wilson, dated July 7, 2014 (Exhibit VVVVV). For these
reasons, the Board finds that the opponent's contention has no merit.

Pipeline and Transmission Towers

On remand, the Board reopened the record to provide opponents with the opportunity to rebut
and respond to the letter from Williams Northwest Pipeline Company (Exhibit KKKKKK),
which was submitted into the record by staffduring the original proceedings below. The Board
finds that opponents had ample opportunity to rebut and respond to Exhibit KKKKKK.

Although opponents contend that the Williams Northwest LNG pipeline and the PacifiCorp
transmission towers are threatened by slope instability due to the proposed mine, the Board
denies this contention for three reasons. First, the Board relies upon the testimony of Applicant's
expert consuhant, Shannon & Wilson, Inc., who states that enlarged buffers between pits were
incorporated into the current mine plan in consideration of pipeline and transmission tower
stability. See Shannon & Wilson's letter, dated July 7, 2014 (Exhibit VVVVV). Furthermore,
the Board finds that the Applicant has contacted and been working with Williams Northwest and
PacifiCorp to develop designs that meet the standards for earthwork adjacent to the pipeline and
transmission towers. See email communications between the Applicant's representative,
Andreas Blech, Williams Northwest representative Jean Brady and PacifiCorp representative
Scott Mease attached to Shannon & Wilson's letter, dated July 7, 2014 (Exhibit VVVVV).
Secondly, as demonstrated in Exhibit KKKKKK, Williams Northwest Pipeline Company is not
concerned that the establishment of the subject mining operation will negatively affect the
pipeline or its stability. Thirdly, the Board imposes a condition of approval prohibiting mining
within 20 feet to the west and within 40 feet lo the cast of the pipeline and prohibiting mining
within 20 feet from the transmission towers. See Condition No, 7. Based on the testimony from
Shannon & Wilson, the evidence in the record, and with the imposition ofCondition No. 7, the
Board finds that mining will not create slope instability problems for the pipeline and
transmission towers. Furthermore, the Board finds that there is no substantial evidence in the
record demonstrating that mining outside of the stated buffer areas while working with the
design standards of Williams Northwest and PacifiCorp will cause slope instability problems for
the pipeline or transmission towers. Therefore, the Board docs not concur with the opponent's
contention as a reason to deny the Applications.
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Access Road Stability

Although opponents contend that the proposed access road to the Site is geotechnically unstable,
the Board denies this contention for two reasons. The Board relies on the explanation of expert
engineering geologists at Shannon & Wilson, lnc. in their Preliminary Geologic Hazards Report,
dated September 9, 2013, and their letter, dated July 7, 2014 (ExhibitWVVV), which
explanation is adopted and incorporated by reference es findings herein. First, the Board finds
that based on the Preliminary Geologic Hazards Report, dated September 9, 2013, the mapped
roadway alignment is feasible and likely 10 be geotechnically stable. Second, the Board finds
that there is no substantial evidence in the record demonstrating any deep-seated or large-scale
instability or demonstrating any dormant or active landslides impacting Placer Road. Id.
Therefore, the Board finds that substantial evidence in the record demonstrates that it is feasible
and likely for the proposed access road to be designed in a manner that is geotechnically stable.

Liquefaction

Although opponents contend that the debris flow deposit underlying the Site poses a liquefaction
hazard, the Board denies this contention. The Board relics on the explanation of expert
engineering geologists at Shannon & Wilson, Inc. in their letter, dated July 7, 2014 (Exhibit
VVVVV), which explanation is adopted and incorporated by reference as findings herein. The
Board finds that based on soil mechanics and the subsurface explorations performed by the
Applicant's consultants, substantial evidence in the record demonstrates that seismic liquefaction
of the Site's debris flow deposit is unlikely. The Board relies on the testimony of engineering
geologists Shannon & Wilson and finds that the mixed material comprising the Site is not
susceptible to mass liquefaction, and that the slope on the Site is stable. For these reasons, the
Board does not concur with opponent's contention as a reason to deny the Applications.

Bias and Ex Parte Contact

Al the outset of the remand hearing, opponents contended that Commissioners I-leek and Hare
were potentially biased in favor of the Applicant and against the opponents based on certain pre
hearing comments from the Commissioners. However, the audio file submitted by opponents
containing the allegedly biased pre-hearing comments was corrupt and neither County Counsel,
Applicant's auomey, nor the Board could open the file. The Board has never received an audio
file or transcript of the alleged pre-hearing comments suggesting bias on the part of the
Commissioners.

To demonstrate bias, a party must show that the decision maker prejudged the application and
was incapable of making a decision based on the evidence and argument before him. Claus v.
City o/Shen,·ood, 62 Or LUBA 67 (2010). Pre-hearing public statements that could be
construed as supporting an application does not, by itself, suffice to demonstrate reversible bias.
Id. Commissioners I-leek and Hare were not given an opportunity to address the substance of
any alleged pre-hearing comments because such comments were not provided. The Board finds
that opponents failed to provide the substance of any alleged pre-hearing comments suggesting
bias on the part of Commissioners Heck and I-fare; therefore, the Board finds that opponents
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failed to demonstrate that Commissioners Heck and Hare prejudged the application and were
incapable of making a decision based on the evidence and argument before them.

During the remand proceeding, opponents' attomey Sean Malone argued that Commissioners
Heck and Hare should recuse themselves from the proceedings due to bias. However, as
previously mentioned, neither opponents nor Mr. Malone ever provided a working audio file or a
transcript of the alleged pre-hearing comments suggesting bias on the part of the Commissioners.
The Board finds that there is no basis for Commissioners Heck and Hare to have recused
themselves from the remand proceedings. The Board finds that there is no substantial evidence
that Commissioners Heck and Hare prejudged the application or were incapable ofmaking a
decision based on the evidence and argument before them.

At the outset of the remand hearing, Chair Walker described what she believed to be an ex parte
contact between Commissioner Hare and Andreas Blech, a representative for the Applicant.
Commissioner Hare explained that the contact took place in the public office reception area with
other county staff present where he learned that Mr. Blech had come into the planning office to
request an exhibit log from the remand hearing, but was told by planning staff that one was not
available. Commissioner Hare stated that after he confirmed with Mr. Blech that he had not
received a copy of staffs exhibit log, Commissioner Hare requested that staff prepare one so that
the parties were aware ofwhat has been submitted into the record. Commissioner Hare also
stated that he did not believe such contact rose to the level of an inappropriate ex parte contact.
Nevertheless, Commissioner Hare stated that such contact did not affect his ability to remain
impartial in making a decision in this matter. The Board agrees with Commissioner Hare and
finds that the contact with Mr. Blech was procedural in nature, that the content of the
communication did not include anything substantive concerning the land use matter at issue, and
therefore, that the contact did not constitute an ex pane contact. Furthermore, the Board finds
that opponents were provided ample opportunity to rebut the contact, but that the contact did not
raise any issue that was capable of rebuttal. Moreover, opponents have failed to demonstrate that
such contact affected Commissioner Hare's ability to remain impartial in his decision-making.
Therefore, the Board rejects opponents· arguments regarding bias and ex parte contact.

SUMMARY AND CONCLUSION

Based upon the cited and incorporated evidence and argument and the findings of fact and
conclusions of law stated above, the Board finds that the Applications, as conditioned, satisfy all
applicable approval criteria. Therefore, the Board approves the Applications, subject to the
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II II

II II

II II

Page I14of 115 - Sunny Valley Sand & Gravel Findings of Fact, Conclusions ofLaw, & Decision on
Remand

Attachment 3
Page 114 of 122



conditions set forth in the "Conditions ofApproval;· anached hereto as Attachment A, and by
this reference incorporated herein.

Adopted this j-rh day of Dfl(JY\.Q(,,y" . 2016, by the Josephine County Board of
Commissioners.

JOSEPHINE COUNTY
BOARD OF COUNTY COMMISSIONERS

eu,K.£. Heck, Vice-Chair
Absent at Signing

Simon G. Hare, Commissioner

Approved as to fonn:

.)•
Wally Hicks, Legal Counsel
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ATTACHMENT A

"CONDITIONS OF APPROVAL"

1. A development permit shall be obtained before any miningand/or processing of mineral
or aggregate resources. The applicant shall also obtain all other permits required by this
code and other licensing or permitting entities havingjurisdiction over the operation. The
continuance of additional permits and approvals in good standing shall be a condition for
continuance of the county's development permit. The performance of the standards
required by this Article shall also be necessary for the issuance and continuance of the
development pemit. (RLDC$91.030.4)

General Operations Related Conditions

2. Mining (including but not limited to excavation and processing) is restricted to the hours
of7:00 AM to 5:00 PM Monday through Friday. No mining operations shall occur on
Saturday or Sunday. No mining (including but not limited to excavation and processing),
shall take place on Saturdays or anyofthe following legal holidays: New Year's Day,
Memorial Day, the Fourth of July, Labor Day, ThanksgivingDay, and Christmas Day.
Maintenance may take place Monday through Saturday, 7:00 AM to 9:.00 PM.

3. The extraction area shall be substantially screened from the view of existing conflicting
uses, subject to the following specifications:

a. Mining and processing equipment, whether in use or in storage, shall be screened.
Stockpiles of aggregate do not need to be screened and may be used for screening.

b. Screeningmay consist of natural vegetation and landscape features, or may be
supplied by planting vegetation or placement of berms, fences or other similar
development features including the proposed cyclone fence installed along
excavations exceeding 3: 1 slope and noise mitigation barriers. If vegetation is
used as screening it shall be maintained alive.

c. Earthen berms shall be stabilized with ground cover.

d. Visual screeningmay not be required if the topography, growing conditions or
other circumstances at the site make it impractical or otherwise unnecessary to
shield the site from the view of conflicting uses. (RLDC§91.030.C)

4. On-site parking shall be provided for all employees, customers and official visitors. No
on-street parking is allowed unless specifically permitted. (RLDC$91.030.D)

5. Excavation and stockpiling shall be set back from property lines so that the lack of lateral
support and the angle of repose of the geologic deposit will not undermine or intrude onto
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adjoining lands. An additional setback may be required to allow the placement and
maintenance of fencing. (RLDC91.030.J)

6. Mining and processing of mineral and/or aggregate resources shall be set back from the
top of the bank of any stream in compliance with Article 72.040 (B) (SpecialSetback
Requirements). Existing native vegetation shall be maintained in the setback area.
(RLDC§91.030.K)

7. No mining shall occur within 20 feet to the west and 40 feet to the east of the Williams
pipeline crossingthe property or within 20 feet from the PPL electrical towers. All
practical measures of safety relative to this operation should be explored and
implemented to provide the highest level of safety.

8. There shall be no mining or processing activitywithin the flood hazard area. (RLDC
$91.030.L)

9. All mining and processing ofmineral and/'or aggregate resource sites, access road
construction, and bridge construction across Grove Creek shall meet the erosion control
and site drainage standards contained in Article 83 (Erosion Control & Storm Drain
Facilities) and per the Westlake Consultants storm water and erosion control plan, as well
as any permit requirements imposed by DOGAMI, DSL, DEQ, or any other state or
federal regulation.

I 0. Slope inclinations shall not exceed an average slope of I: 1 (horizontal to vertical) within
the excavation during mining.

11. Extraction and processing activities shall be limited to those areas of the site labeled as
appropriate for such activities and depicted on the site plan dated August 2013.

12. There shall be no blasting on the site.

13. The mining operator shall carry a comprehensive liability policy covering mining and
incidental activities during the term of the operation and reclamation with an occurrence
limit of at least $1,000,000.

14. Prior to the issuance of a Development Permit, all permits required by DOGAMI, DEQ,
DSL, WRD, or any other required state or federal permits shall be provided to the
Josephine County Planning Department. (RLDC$91.030.F) All mining and processing
ofmineral and/or aggregate resources shall meet andmaintain those permit requirements
including the following:

a. The applicant shall not initiate mining and activities on the site without the
operator furnishing to the PlanningDirector a copy of a DOGAMI operating
permit and approved reclamation plan, or a certificate of exemption, issued
pursuant to the requirements of ORS 517.750 through 517.900 (Reclamation of
Mining lands) and implementing administrative rules. The county shall defer to
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DOGAMI regarding all aspects ofthe reclamation plan and its administration.
Reclaimed land uses for the site must be authorized by post mining zoning.

b. The applicant shall obtain DEQ approval of a Spill Prevention Controls and
Countermeasures Plan and shall comply with same.

c. The applicant shall obtain all appropriate permits from Oregon Water Resources
Department (OWRD) for the utilization ofwater for processing.

Traffic Related Conditions

15. The access or service road(s) to and from the extraction site to a public road shall meet
the following standards:

a. The most current air quality standards from Oregon Administrative Rules
Chapter 340, Divisions20, 21, and 28, for ambient air quality for a distance
500 feet in all directions from any public road or conflicting use located along the
access road if the mining traffic is the primary cause ofthe road dust. (RLDC
$91.030..2).

b. The applicable standards from Oregon Administrative Rules Chapter 340,
Division 35, for vehicular noise control for a distance of500 feet in all directions
from any public road or conflicting use located along the access road. (RLDC
$91.030. B.).

c. The access point and approach shall be designed by a professional engineer, who
shall assure adequate site distance and address road geometry.

d. The approach shall be constructed simultaneously with the proposed private
bridge constructed across Grave Creek and shall not begin until the applicant has
approval from all appropriate authorities, such as the Oregon Departmentof State
Lands and the Army Corps of Engineers.

e. Applicant shall obtain an approved commercial road access permit from Public
Works prior to the issuance of a development permit from Planning.

I6. The applicant shall work with Three RiversSchool District prior to each school year to
ascertain the safest school bus drop off and pick up locations. The applicant shall then
provide permanent signage ahead of the selected school bus stops consistent with the
requirements in the Manual ofTraffic Control Devices which recommends that a "School
Bus Stop Ahead" sign be placed ahead of any stop in which you cannot see 500 feet in
advance. The applicant shall submit a letter to the Planning Director no later than the. last
working day in August each year con finning an agreement with the Three Rivers School
District specifying times during which haul truckswill notoperate between the Site and
1-5 to allow for school buses. The applicant shall make every attempt to submit a letter of
satisfaction from the Superintendent ofThree Rivers School District to the Planning
Director no later than the last working day in August each year.
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17. Prior lo initiation of truck hauling from the site, warning signage shall be placed on
Placer Road near the approach to the mine site to wam others of trucks entering the
roadway.

18. Trees and shrubs shall be cleared and the roadside shall be modified to provide sight
distances at the mine access to Placer Road and at the intersections of Edgerton Lane /
Placer Road and LeLand Road / Lariat Drive, as described in Section 7.0 of the submitted
Sandow Traffic Report dated July 2013.

19. Gravel t.rucks shall not use the historic Grave Creek Bridge.

Groundwater Related Conditions

20. Water used in the mining or processing of mineral and/or aggregate resources shall be
appropriated from a source authorized by permit from the Oregon Department of Water
Resources. With the exception ofonsite process water released to onsite settling ponds
turbid water shall not be released into lakes, ponds or watercourses. (RLDC$91.030.0)

21. Additional monitoring wells and hydrogeologic test ing. coupled with ongoing
groundwater level monitoring, will establish baseline conditions and identify early
groundwater level declines should they occur during mining operations. Pressure
transducers with dedicated dataloggers shall be installed to automate monitoring of
groundwater levels. Both shall be located and protected to allow long-term use without
disruption by mining. The e,dsting observation wells shall be replaced if and when they
are decommissioned due to the progression of mining activity.

22. Monitoring data shall be reviewed and reported to DOGAMI at quarterly intervals for a
minimum of 3 ycars and shall continue per DOGAMI requirements until mining activities
are complete. This monitoring program shall document current conditions and identify
any recommended mitigation measures that must be implemented to counter substantial
loss of the water resource for the nearby residences.

23. Infiltration trenches shall be constructed around each mine cell. The water applied to the
infiltration trench shall provide a positive hydrostatic head in the sand and gravel that
reduces groundwater declines adjacent to the mine cells. Monitoring as well as observed
seepage into the active site shall be utilized for development of final design and
evaluation of mitigation measures as necessary. Should proactive infiltration fail or be
deemed inappropriate, well improvements such as resetting pumps at deeper depths, well
deepening, or changes in the mining operation shall be considered as alternative
mitigation options to alleviate water quality or quantity impacts.

24. Prior to mine operation, a final Spill Prevention Control and Countermeasure (SPCC)
Plan shall be developed for the facility substantially consistentwith the sample document
provided by the U.S. Environmental Agency.
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Acoustic Related Conditions

25. All mining and processing ofmineral and/or aggregate resources shall comply with OAR
noise emission standards. The mine operator shall comply with the noise study prepared
by Daly Standlee and Associates, Inc. (DSA) dated August 2013 that attests that the
circumstances of the site and/or proposed mitigation will bring the site into compliance.
(RLDC§91.030.0)

26. The mine operator shall comply with the following noise mitigation measures proposed
by DSA:

a. Twelve-foot high berms shall be constructed along portions of the easter
property line as noise mitigation barriers.

b. Fifteen-foot high berms shall be constructed northeast of receiver RI3 as a noise
mitigation barrier.

c. Polyurethane or rubber screens or proximate berms or buffers shall be used to
mitigate noise impacts associated with the operation ofcrushing and screening
equipment when it is located in the processing (tromrncl) area and crusher
operating area.

d. Off-road equipment (excavators, front-end loaders, loading trucks, and
bulldozers) used for internal site operations shall be fitted wit.h broadband rather
than traditional narrowband backup alarms.

e. Mufflers shall be required for all on-site haul trucks.

f. The genset shall be equipped with up close barriers or a muller and inlet and
outlet silencers.

Air Quality Related Conditions

27. The mining operations shall comply with the most current air quality standards from
Oregon Administrative Rules Chapter 340, Divisions 20, 21, and 28, for ambient air
quality for a distance 500 feet in all directions from any public road or conflicting use
located along the access road if the mining traffic is the primary cause of the road dust.
(RLDC§91.030.8.2)

28. The main facility access road from Placer road to the scale house shall be paved to
prevent the generation ofdust.

29. The discharge ofcontaminants and dust caused from the mining and processing of
mineral and/or aggregate resources shall comply with applicable DEQ ambient air quality
and emission standards. The operator shall cease all mining and processing operation
within one hourofthe malfunction ofany air pollution control equipment, and shall not
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resume operation until the malfunction has been corrected in compliance with applicable
DEQ rules and standards. (RLDC$91. 030.1)

30. On site surfaces travelled by off-road or on-road sources shall be watered whenever
significant visible dust emissions (opacity approaching 20%) are observed behind or
beside a moving vehicle.

31. Water sprayers shall be used to control dust emissions from crushers and screens
operating on site.

32. The majority (51% or more in terms of total fleet horsepower) of diesel engines powering
off-road equipment shall meet federal Tier 2 off-road engine standards or better. This
requirement shall be met by using equipment with engines originally built 10 mccJ these
standards or through retrofit to reduce emissions to these levels.

33. On site idle times for heavy-duty diesel truck engines shall be limited to no more than
five minutes per truck trip.

Wetland/Riparian/Flood Related Conditions

34. No excavation or processing shall occur within the riparian corridor. All mining and
processing activity shall be set back 50 feet from the ordinary high water mark of Grave
and Shanks Creeks. (RLDC§72.040. 8./)

35. No mining activity shall occur within the 100-year flood hnzord area of Grave and
Shanks Creeks. The floodplain boundaries shall be flagged or Fenced and avoided by nil
mining activity. (RLDC$91.030.L)

36. Construction of the access road to Placer Road shall occur above the ordinary high water
mark ofGrave Creek and shall complywith the standards contained in Article 69.1
Flood Hazard Overlay of the RLDC. (RLDC$91.030.L)

37. The applicant shall not fi11, excavate or otherwise disturb wetlands on the site until
pcrrnits arc obtained from the Department of State Lands (DSL) and the ArrnyCorps of
Engineers and implements any required pre-disturbance mitigation.

38. No mining activity- excavation or processing- shall occur within the boundaries of any
on-site wetlands.

39. The applicant shall follow the mitigation measures contained in the Riparian Mitigation
Plan prepared byTerra Science, Inc., dated August 2013 and the mitigation measures
contained in the Golden Eagle Risk Assessment prepared by Northwest Resource
Solutions, Inc., dated July 3, 2014.

40. The applicant shall install native trees and shrubs in accordance with the County
screening regulations.
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41. Access roads adjacent to the mining area boundaries shall be graveled with crushed rock
with nominal sizing of at least one inch maximum dimension.

Wildlife Related Conditions

42. Warning signs shall be posted along the Haul Route to alert drivers to the presence of
deer and elk.

43. Reduced speed signs shall be posted along the Haul Route at seasonpl times, as
recommended by the NWRS deer and elk report (Remand Exhibit I - Staff Report,
Exhibit J).

Failure to Perform Condition

44. Failure to perform or continue to perform anyof the standards required by this Section
shall render the development permit void and subject to any and all enforcement
procedures contained in this code or as authorized by any other low, rule or civil
authority. (RLDC91.030.P)
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR JOSEPHINE COUNTY, OREGON

Regarding:

(I) Post-Acknowledgment Plan Amendment to the
Josephine County Comprehensive Plan to
Designate a Goal 5 Significant Mineral and
Aggregate Resource Site;

(2) Comprehensive Plan and Zoning Amendment to
Apply the Mineral and Aggregate Resource
Zoning {MARZ) Designation; and

(3) Site Plan Review for Proposed Aggregate Mining
and Processing Operations.

Owners: Andreas & Carole Blech, Blech, LLC

Applicant: Sunny Valley Sand & Gravel, Inc.

Representatives:

Dorian Kuper, CEG - Kuper Consulting, LLC
Steven Pfeiffer, Attomey - Perkins Coie, LLP

PREAMBLE

FINDINGS OF FACT

and

CONCLUSIONS OF LAW

and

DECISION

In this matter, the Josephine County Board ofCommissioners ("Board") considered applications
from Sunny Valley Sand & Gravel. Inc. (''Applicant") for a post-acknowledgment
comprehensive plan amendment ("PAPA Application"), corresponding Comprehensive Plan and
zoning amendment ("Zone Change Application"), and Site Plan Review ("Site Plan Review
Application") to allow development ofan aggregate mining and processing operation on
undeveloped land located generally at 153 Daisy Mine Road in Josephine County, Oregon. The
property is identified as Assessor's Map T 34 S. R 5 W. Section 8. Tax Lots 400 & 1002 and
Map T 34 S,R 5 W, Section 7, Tax Lots 1200 & 1300. The zoning is Woodlot Resource (WR)
and Rural Residential (RR-5). The applications shall be collectively referred to herein as the
"Applications."

For the reasons explained below. and based upon the identified evidence and argument in the
record, the Board finds that the Applications satisfy all applicable approval criteria. The Board
has considered the opponents' issues and contentions 10 the contrary and does not find these to
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be persuasive for the reasons discussed herein. Accordingly, the Board approves the
Applications, subject to the conditions identified below.

Summary of Project

The Applications request permission to mine and process aggregate materials from an
approximately 212-acre site located near the southwest comer of the intersection of Placer Road
and Daisy Mine Road ("Property" or "Site"). The total excavation area is approximately 112
acres in size, will be set back at least 50 feet from the Property lines, and all mining operations
will be located above the I 00 year floodplain. Fill and excavation activities within wetland areas
subject to state and/or federal regulation will also be avoided with the potential exception ofa
limited ephemeral ditch at the western Property boundary subject to any necessary state/federal
authorizations. The active mining area will be fenced in one area above the existing highway on
the eastern portion of the property for safety, and where possible, natural vegetation will remain
along the Property lines to provide a visual buffer. Noise mitigation barriers will be located
within the setbacks.

Applicant has estimated that there are approximately 6,900,000 tons ofaggregate resource on the
Property. Excavation will occur in eight phases over 20-40 years, generally progressing from the
eastern portion of the Site toward the west and then to the southwest and back to the southeast.
Once excavated, the material will be processed on-site through a crusher and then hauled off-site.
Processing of the aggregate materials will occur in the southeastern portion of the site. The
Property will be reclaimed to a series of ponds and lakes with sinuous slopes to provide biologic,
hydrologic and geologic diversity along the shoreline. Reclamation will be in accordance with
requirements set forth by DOGAMI and will consist of revegetation and stabilization of the
mined areas.

The Propeny is primarily undeveloped, with the exception ofa caretaker's residence on Tax Lot
1200. There are two easements on the Property for an electrical transmission line that traverses
the Propeny in a northwest-southeast direction and a buried gas line that traverses the central
portion of the Property from north to south. In addition. there is an casement from Daisy Mine
Road to the west across the adjacent Tax Lot I 00 I which currently provides access to the
Property. A newaccess road is planned to enter the central portion of theProperty off of Placer
Road. Andreas and Carole Blech, and Blech, LLC, are the owners of the Property.

Notice

On March 21, 2014 (and as revised on March 28, 2014) the County transmitted notice of the
Applications to the Department of Land Conservation and Development ("DLCD") in
accordance with ORS 197.610. Copies of those notices are set forth in the record.

On April 4, 2014, the County mailed notice of the public hearings on the Applications to owners
of property located within 1,500 feet of the Property, Community Planning Organizations,
agencies, and other interested persons. A copy of that notice is set forth in the record.
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Planning Commission Proceedings

The Planning Commission held a public hearing on the Applications on multiple dates: April 28,
May 12. May 19, and June 2. 2014. At the hearing, the Planning Commission accepted oral and
written testimony from staff. the Applicant. public agencies, proponents of the Applications,
opponents of the Applications, and others. At the conclusion of the testimony, although the
Planning Commission voted to make a recommendation to approve adding the Site to the
County's inventory of significant mineral and aggregate sites, the Planning Commission was
unable to make a recommendation to approve, limit or deny the mine operation. The Planning
Commission vote was a tie at 3-3.

The Planning Commission was not required to and did not make an overall decision or
recommendation to the Board on the Applications; however, the Planning Commission
considered several issues, as detailed in the Staff Report to the Board, that were likely to arise
again before the Board. There were no procedural objections that arose from the Planning
Commission proceedings.

Board Proceedings

The Boord conducted a de novo review ofthe Applications.

On June 23, 2014, the Board held a public hearing on the Applications. Commissioners Keith
Heck and Simon Hare were present. No one from the public challenged the ability ofany
member of the Board to participate in the matter.

At the hearing, Grace Zilverberg presented the Staff Report. Then, the Applicant presented its
case. Following the Applicant's presentation, the Board accepted public testimony. The Board
continued the hearing to June 27, 2014 for additional testimony. The following persons spoke in
favor of the Applications: Michael Bird, Richard Emmons, Jim Frick, David Gaunt, Jim
Brumbach, Bob Robertson, Eric Schaafsma, and Jack Swift. The following persons spoke in
opposition to the Application: Jim Rodine, Vajra Ma, Steve Rouse, Bill Lorch, Jan Kugel, Steve
Schneider, David Bish, Bob Kalin, Glenn Standridge, Carol Ahlf, Ed Bren, Christine Gardiner,
Joanne Brett, Anne Smith, Rose Johnston, Suzanne Saporta, Darrel Gaustad, Betty Gaustad,
Angela I lenry, John Ahlf, Marion Schneider, Joe Boyer, Wolfgang Nebmaier, Gary Mackey,
Irene Mackey. Ray Baxter, Dianne Getchell, Rachel Coome, Cindy Henry, Kris Quicker, Robert
Loper, Malcolm Drake, Steve Klapp, Kristen Whitaker, and Dave Graves. The Applicant
declined to provide oral rebuttal but requested the opportunity to provide written rebuttal on a
condensed schedule.

The Board then closed the public hearing and held the record open as follows:

• Until July 7, 2014, at 4pm to allow any party to submit argument or evidence on any
issue;

• Until July 14. 2014. at4pmmallow any party to submit rebuttal argument or evidence;
• Until July 21, 2014, at 4pm 10 allow the Applicant to submit final written rebuttal

argument; and
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• On July 28, 2014., at 2pm the Board heard oral summations.

Various panies submitted written argument and evidence into the record in accordance with this
schedule. These materials are all included in the record in this matter.

The Board reconvened on July 28, 2014. Commissioners Keith Heck and Simon Hare were
present The Board heard summations from the Applicant and opponents and then proceeded lo
deliberate on the matter. At the conclusion of deliberations, Commissioner Hare moved to
approve the Applications, subject to staff's proposed conditions, as modified. Commissioner
Heck seconded the motion. The Board adopted the motion, 2-0.

Applicable Criteria

The County's June 3, 2014 public notice identified the following criteria as applicable lo the
Applications:

"Rural Land Development Code (RLDC): Article 46 -Amending & Updating the
Comprehensive Plan; Article 66.1 ~ Mineral & Aggregate Resource Zone
(MARZ); Article 91 -- Aggregate Operating Standards; Josephine County: Goal 7
-- Preserve Valuable Limited Resources, Unique Natural Areas and Historic
Features; and Goal 11 ~ The Comprehensive Plan Shall Be Maintained, Amended
and Updated As Necessary; Oregon's Statewide: Goal 2 - Land Use Planning;
and Goal 5 -Natural Resource, Scenic and Historic Areas, and Open Spaces;
0AR 660-023-0180 - Mineral and Aggregate Resources."

For the reasons explained below, the Board finds that the County is preempted from applying
local criteria to the PAPA Application and Zone Change Application, except for criteria under
Article 66.1 and Article 91. Instead, the provisions ofOAR Chapter 660, Division 23 are
applicable to these two applications.

Record Before the Board

The record before the Board consists of the following:

• Oral testimony presented by the Applicant and other parties at the public hearings in this
maueron April 28, 2014; May 12, 2014; May 19, 2014; June 2, 2014; June 23, 2014;
June 27, 2014 and July 28., 2014, as reflected in the official recordings of these hearings.

• Written test imony set forth in Exhibits 1 - 29 and Exhibits A - IIIIII.

GENERAL FINDINGS ANO CONCLUSIONS RELATED TO THE APPLICATIONS

I. The Board finds that, as described above, the County has followed the- correct procedures
in this matter by providing requisite notice to area landowners, DLCD, and other government
agencies with jurisdiction and by conducting multiple public hearings for the Applications in
accordance with the quasi-judicial procedures required by state and local law. Further, the Board
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finds that no one has raised any valid objection to the County's procedures in this matter or to the
impartiality ofany member of the Planning Commission or the Board.

2. As findings supporting approval of the Applications, the Board hereby accepts. adopts,
and incorporates within this Decision by reference. in their entirety, the following materials: the
Applicant's narrative for the Applications dated January 21, 2014, including all Figures, Plates,
Tables and Appendices and the letters from Steve Pfeiffer on behalfof the Applicant, dated April
28, 2014, May 5, 2014, May 27, 2014, July 14, 2014, and July 21, 2014. The above-referenced
documents shall be referred to in these findings as the "Incorporated Findings." The findings
below (the "Supplemental Findings") supplementand elaborate on the findings contained in the
materials noted above, all ofwhich are incorporated herein by reference.

3. The Board finds that the Applicant's Applications narrative, the Applicant's testimony
received at the public hearings, the letters from Steve Pfeiffer on behalf of the Applicant, dated
April 28, 2014, May 5, 2014, May 27, 2014, July 14, 2014, and July 21, 2014 and the additional
sources cited in these findings explain the need for imposing Conditions ofApproval Nos. 1-42.
The Board finds, based upon this substantial evidence, that each of these conditions is a
reasonable condition that is feasible for the Applicant to comply with and is necessary to satisfy
the applicable criteria presented in the Staff Report and the Supplemental Findings presented
below.

4. The Board finds that the record contains all evidence and argument needed to evaluate
the Applications for compliance with the relevant criteria.

5. The Board finds that it has considered these relevant criteria and other issues raised
through public testimony.

6. The Incorporated Findings list all of the applicable approval criteria, and demonstrate
compliance with these approval criteria. These supplemental findings elaborate upon and clarify
the Incorporated Findings, and primarily address issues raised in opposition to the Applications.
These Supplemental Findings are grouped into issues, with findings included in response to each
issue. The issues are organized in traditional outline format and are assigned chronological
numbers and alphabetical letters as appropriate. In the event ofa conflict between the
Incorporated Findings and the Supplemental Findings, the Supplemental Findings shall control.

SUPPLEMENTAL FINDINGS FOR THE PAPAAND ZONE CHANGE APPLICATIONS

I. STATEWIDE PLANNING GOALS (GOALS")

The Board finds that the Oregon Statewide Planning Goals apply to the PAPA
Application and the Comprehensive Pinn Amendment and Zone Change Application because
they request post-acknowledgment plan amendments. ORS 197.175(2)(a): Beaver State Sand
a n d G r ave l , Inc. v . D o u g l a s C o u n ty , 43 Or LUBA 140 (2002) (post-acknowledgment plan
amendment to add a new site to County's Goal 5 inventory must comply with applicable Goals).
For the reasons explained below, the Board finds that the PAPA Application and the
Comprehensive Plan Amendment and Zone Change Application arc consistcnl with the Goals.
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Goal l: Citizen Involvement.

To develop a citizen involvement program that insures the opportunity for citizens
to be involved in all phases of the planning process.

Goal I requires local governments to adopt and administer programs to ensure the opportunity
for citizens to be involved in all phases of the planning process. The County has adopted such a
program for PAPA's, and it is incorporated within the Josephine County Comprehensive Plan
and RLDC and has been acknowledged by LCDC. Amongother things, the County's program
requires notice to citizens, agencies, neighbors, and other interested parties followed by multiple
public hearings before the County makes a decision on the Applications. The Board finds that
the County has complied with its adopted notice and hearing procedures applicable to PAPA's,
including the notice requirements of RLDC, Chapter 3, Articles 31-33 and RLDC 66.150.C.
Further, although Gregg and Diane Getchell claim that they did not receive the required impact
area agreement notices, the Board finds that they appeared orally and in writing before the Board
(see Exhibit Tand Exhibit WWW), and have failed to show that they have been substantially
prejudiced in any way by this inadvertent procedural oversight. See ORS 197.8359)a)B).
Therefore, the Board finds that the PAPA Application and the Comprehensive Plan Amendment
and Zone Change Application are consistent with Goal 1. See Wade v. Lane County, 20 Or
LUBA 369, 376 (1990) (Goal I is satisfied as long as the local government follows its
acknowledged citizen involvement program).

Goal 2: Land Use Planning.

To establish a land use planning process and policy framework as a basis for nil
decisions and actions related to use of land and to assure an adequate factual base for such
decisions and actions.

The Board finds that the provisions of OAR chapter 660, division 23 establish the land use
planning process and policy framework for considering the PAPA Application and the
Comprehensive Plan Amendment and Zone Change Application. Further, the evidence in the
record, which includes detailed expert reports across a number of disciplines, demonstrates that
the PAPA Application and the Comprehensive Plan Amendment and Zone Change Application
satisfy all applicable substantive standards of OAR chapter 660, division 23. As such, there is an
adequate factual base for the County's decision. Therefore, the Board finds that the County has
met the evidentiary requirements of Goal 2.

The Board further finds that Goal 2 requires that the County coordinate its review and decision
on the Applications with appropriate government agencies. The County provided notice and an
opportunity to comment on the Applications to affected government agencies, including the State
Department of Land Conservation and Development. The Board addresses the comments from
these agencies in the findings below. Therefore. the Board finds that the County has met the
coordination requirements of Goal 2.
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The County finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application are consistent with Goal 2.

Goal 3: Agricultural Lands.

To preserve and maintain agricultural lands.

The purpose ofGoal 3 is to preserve and maintain agricultural lands for farm use. The Property
is not zoned Exclusive Fann Use. LCDC has adopted the Goal 5 PAPA process to assist in the
balancing between preservation and maintenance of agricultural lands and the need to protect
significant mineral and aggregate resources. Following the provisions of the PAPA rule (which
includes a conflict analysis and mandatory analysis of measures to minimize effects on
agriculture uses and practices on agricultural lands), Goal 3 allows counties to authorize
non-farm uses defined by LCDC that will not have a significant adverse effect on farms or farm
practices. Measures are available to minimize the potential effects of Applicant's extraction
activities on agricultural uses and farm practices on surrounding lands. As demonstrnted by the
discussion of ORS 215.296 below, Applicant's requested mineral and extraction use will not
have any significant adverse effect on accepted farm practices or the cost of accepted farm
practices on surrounding lands. As the mining plan is developed, Applicant will continue to
farm the remaining portion of the Site that has yet to be mined. Because mineral and aggregate
uses are allowed under state statute on agricultural lands and Goal S provides a process for
balancing all statewide goals, the application complies and meets the requirements of Statewide
Planning Goal 3. Therefore, the Board finds that the Applications are in compliance with Goal 3.

Goal 4: Forest Lands.

To conserve forest lands by maintaining the forest land base and to protect the
state's forest economy by making possible economically efficient forest practices that
assure the continuous growing and harvesting of forest tree species as the leading use on
forest land consistent with sound management of soil, air, water, and fish and wildlife
resources and to provide for recreational opportunities and agriculture.

Goal 4 requires maintaining the state's forest land base and related economy. The Property is
primarily located on designated forest resource (FC/WR) land. A portion of the land has been
harvested for timber and a portion of the property has been an open valley. Mining and
processing of aggregate resources is permitted on forest lands under OAR 660-006-0025(4)(g).
Reclamation of the site will result in ponds and lakes with forest surrounding the site. Therefore,
the Board finds that Lhe Applications meet Statewide Planning Goal 4.

Goal 5: Natural Resources, Scenic and Historic Areas, and Open Spaces.

To protect natural resources and conserve scenic and historic areas and open
spaces.

Goal 5 identifies mineral and aggregate resources as a significant resource. As applied to
mineral and aggregate sites, Goal Sis implemented by OAR 660-023-0180. For the reasons
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explained in these Supplemental Findings in response to 0AR 660-023-01805)b)D), which
reasons are incorporated herein by reference, the Board finds that there is substantial evidence in
the whole record to support the conclusion that the PAPA Application and the Comprehensive
Plan Amendment and Zone Change Application satisfy the requirements of 0AR 660-023-0180,
including how the location, quantity, and quality of the mineral and aggregate: resource: on the
Property is significant; the identification of conflicts between the Project and allowed uses,
including all other inventoried Goal 5 resources; identification of reasonable and practicable
measures to minimize these conflicts; and the analysis of the economic, social, environmental,
and energy consequences of allowing, not allowing, or limiting the Project based upon any
conflicts that cannot be minimized.

For these reasons and the additional reasons set forth at pages 37-62 of the Application narrative,
the Board finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application are consistent with Goal 5.

Goal 6: Air, Water and Land Resources Quality.

To maintain and improve the quality of the air, water and land resources of the
state.

The Board finds for the reasons explained in these Supplemental Findings in response to OAR
660-023-0180(5)(b)(A), which reasons arc incorporated herein by reference, the Applicant has
minimized the conflicts between the Project and allowed uses, including conflicts relating to
discharges to air, water, and land. Consistent with best management practices (BMP's) set out
by the Oregon Department of Environmental Quality visible emission and nuisance
requirements, the Applicant will minimize dust by controlling truck speed, graveling internal
roads, usingwater to control dust, paving the access road, and promptly removing dirt and other
material that might become airborne from paved portions. Storm water discharges will be
directed on-site and will be handled through an NPDES 1200A permit, if necessary. Water taken
from the individual mining cells through the dewatering process will be reintroduced on-site to
maintain a water balance and protect groundwater resources. trpresent, turbidity in groundwater
associated with mining below the water table will be filtered out on the natural processes of the
aquifer and a 50-foot buffer is provided on all sides of the extraction site to make sure that
turbidity does not move offsite. Extraction activities at the site will unavoidably result in
disruption of surface land resources. This is necessary to meet the provisions of Goal 5 to
protect and allow the use of mineral and aggregate resources. Pursuant to a DOGAMI perit
and DOGAMI standards, reclamation will be accomplished to rerurn disrupted land to ponds and
lakes, ultimately improving the quality of land resources in the State. For the reasons set forth in
the ARTIC report as to air quality (Application, Appendix H), the Shannon &Wilson report as tO
water quality (Application. Appendix B), the Terra Science Inc. reports (Application,
Appendices D and E) and the Westlake report as to water quality (Application, Appendix J). the
Board finds that the Applications are consistent with Goal 6. Further, the Board finds that no
one contended on the record that the Project was inconsistent with Goal 6. Accordingly, the
Board finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application are consistent with Goal 6.
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Goal 7: Areas Subject to Natural Hazards.

To protect people and property from natural hazards.

Goal 7 requires protecting people and Site from natural hazards. The Board finds that there are
no identified or inventoried natural hazards in the general area of the Property, and with the
exception of the access road, the mining project is not located within the designated noodplain.
Further, the Project includes measures designed to reduce risk to people and the Property from
natural hazards by providingmitigation measures for development of the access road and
associated bridge within the floodplain. No known mapped landslides occur on the site. The
mining plan addresses slope stability for cut-and-fill slopes. In the mining area, slopes cut into
the sand and gravel resource will be stable al 2: I (Application, Appendix L). For the access
road. slopes cut into overburden will be stable at 2: I; and slopes cut into bedrock will be stable at
I /:1 or per an engineering geologists review during the construction of the access road. Fill
slopes associated with the access road will be stable at 2:1 by following proper compaction of the
fill in accordance with geotechnical recommendations. Further, the mining plan will meet
DOGAMI requirements for slope stability. No one contended on the record that the Project did
not satisfy Goal 7. The Board finds that the PAPA Application and the Comprehensive Plan
Amendment and Zone Change Application are consistent with Goal 7.

Goal 8: Recreational Needs.

To satisfy the recreational needs of the citizens of the state and visitors, and where
appropriate, to provide for the siting ofnecessary recreational facilities including
destination resorts.

The Board finds that the Project does not involve any designated recreational or open space lands
or affect access to any significant recreational uses in the area and, therefore, will not interfere
with any existing recreational facilities. The Board finds that the PAPA Application and the
Comprehensive Plan Amendment and Zone Change Application are consistent with Goal 8.

Goal 9: Economic Development.

To provide adequate opportunities throughout the state for a variety of economic
activities vital to the health, welfare, and prosperity of Oregon's citizens.

In general. Goal 9 is only applicable to areas within urban growth boundaries. The Property is
located far from an urban area. Therefore, the Board finds that Goal 9 is not applicable to the
Project. Alternatively, to the extent Goal 9 is applicable, the Board finds that the Project furthers
the objectives of this goal by providing a material (sand and gravel) that is essential to the
construction of a variety of infrastructure projects. Development of these infrastructure projects
will support a variety of economic activities within the County. The demand for aggregate in the
County and in other parts ofwestern Oregon is great and continues to increase (Whelan, 1995).
Transportation of aggregate over long distances significantly increases the product cost and
limits economical road, utility, and building construction. Local supplies of aggregate, therefore,
are critical components of economic development. The site will assist in the maintenance of a
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local aggregate supply and support regional economic devclopmenl. The Board finds that the
PAPA Application and the Comprehensive Plan Amendment and Zone Change Application are
consistent with Goal 9, to the extent it is applicable at all.

Goal 10: Housing

To provide for the housing needs of citizens of the state.

Goal IO and its implementing rules require each local government to inventory the supply of
buildable residential lands and to ensure that the supply of such buildable landsmeets the local
government's anticipated housing needs. The Board finds that the Applications will not affect
the supply of residential lands in the County. However, the Boord finds that the Project
nevertheless furthers the objectives of this goal by providing a material (sand and gravel) that is
essential to the construction and rehabilitation of many forms of housing. Therefore, the Board
finds that the Applications are consistent with Goal I 0, to the extent it is applicable.

Goal 1l: Public Facilities and Services.

To plan and develop a timely, orderly and efficient arrangement of public facilities
and services to serve as a framework for urban and rural development.

The Board finds that the Project does not require the extension ofpublic sewer. water. or storm
drainage facilities, and Applicant does not propose to extend same. Further, for the reasons
explained in these Supplemental Findings in response to 0AR 660-023-0180(5)(b)(B) below,
which reasons are incorporated herein by reference, the transportation and stormwater systems
are adequate to serve the Project, subject to identified conditions. No one contended on the
record that the PAPA Application and Comprehensive Plan Amendment and Zone Change
Application would not be consistent with Goal 11. For the foregoing reasons, the Board finds
that the PAPA Application and the Comprehensive Plan Amendment and Zone Change
Application are consistent with Goal 11.

Goal 12: Transportation.

To provide and encourage a safe, convenient and economic transportation system.

Goal 12 requires providing a safe, convenient, and economic transportation system. The Project
will further the objectives of this goal by providing a material (sand and gravel) that is essential
to the construction and reconstruction of a variety of transportation projects, including roads,
airports, railroads. sidewalks, and bikeways.

Goal 12 is implemented by the Oregon Transportation Planning Rule ("TPR"), which requires
local governments to determine whether or not a proposed PAPA will "significantly affect" an
existing or planned transportation faci lity. OAR 660-012-0060( I ). A PAPA will "significantly
affect" an existing or planned transportation facility if it will: ( 1) change the functional
classification ofa facility; (2) change standards implementing a functional classification system;
(3)as measured at the end of the planning period, result in types or levels of travel or access that
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are inconsistent with the functional classification of an existing facility; or (+) degrade the
performance ofan existing facility either below applicable performance standards, or if already
performing below these standards, degrade it further. Id.

LUBA has stated that the initial question under the TPR is "whether the plan amendment causes
a net increase in impacts on transportation facilities, comparing uses allowed under the
unamended plan and zoning code with uses allowed under t.he amended plan and zoning code."
Griffiths v. City ofCorvallis, 50 Or LUBA 588, 593 (2005). This is commonly applied to require
that an applicant compare the traffic associated with a reasonable worst case scenario
development under the existing zoning district with a reasonable worst case scenario under the
proposed zoning district.

In its report set forth in Appendix G, Sandow compared the reasonable worst-case trip generation
scenario of the Site under the existing zoning designation (FC/WR and RR.-5), with the
reasonable worst-case trip generation scenario under the proposed zoning designation (MARZ).
This comparison indicated that the Site would generate more trips under the proposed zoning
designation; however, at the end of the planning period (2033), all site access points and off-site
intersections were forecast to perform within acceptable performance standards during weekday
AM and PM peak hours. Based upon these results, Sandow concluded that the Applications
would not significantly affect any existing or planned transportation facilities for purposes of the
TPR.

Therefore, the Board finds that the Applications are consistent with Goal 12 and the TPR.

Goal 13: Energy Conservation.

To conserve energy.

Goal 3's objective is the conservation of energy. The Board finds that the Project will have a
significant positive energy consequence. The energy consequences of allowing a mine are
positive because the Property is proximate to the I-5 corridor where there is a demand for
infrastructure improvements as well as being proximate to Grants Pass and surrounding small
towns. Growth in the area will continue to create a demand for aggregate, especially for sand and
gravel. Little of the resource is currently permitted in the Grants Pass area. Locating a mine near
this area will reduce the distance the product must travel. resulting in lower fuel consumption.
The Property's proximity to major transportation corridors, such as Interstate 5, also redutes fuel
consumption and energy impacts compared to more remote locations.

The Board finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application are consistent with Goal 13.

Goal I4: Urbanization.

To provide for an orderly and efficient transition from rural to urban land use.

Page 11 of88 - Sunny Valley Sand & Gravel Findings of Fact, Conclusions of Law. & Decision
Attachment 4
Page 11 of95



The Board finds that Goal I4 is not an applicable approval criterion for two reasons. First, the
Property is located outside of any urban area. Second, aggregate mining is considered a rural
land use and does not promote urbanization. Therefore, the Board finds that Goal I4 is not
applicable.

Goal IS: Willamette River Greenway.

To protect, conserve, enhance and maintain the natural, scenic, historical,
agricultural, economic and recreational qualities of lands along the Willamette River as the
Willamette River Greenway.

The Board finds that no portion of the Property is located in the Willamette River Greenway, and
no lands within the Greenway arc affected by this proposal. Therefore, the Board finds that Goal
15 is not an applicable approval criterion for the PAPA Application und the Comprehensive Plan
Amendment and Zone Change Application.

Goal 16: Estuarine Resources

To recognize and protect the unique environmental, economic, and social values of
each estuary and associated wetlands; and

To protect, maintain, where appropriate develop, and where appropriate restore the
long-term environmental, economic, and social values, diversity, and benefits of Oregon's
estuaries.

The Board finds that no portion of the Property or the designated impact area is located within an
estuary. As a result, the Board finds that the Project will not adversely affect any estuarine
resources. Accordingly, the Board finds that Goal 16 is not applicable to the PAPA Application
and the Comprehensive Plan Amendment and Zone Change Application.

Goal 17: Coastal Shorelands.

To conserve, protect, where appropriate, develop and where appropriate restore the
resources and benefits of all coastal shorelands, recognizing their value for protection and
maintenance of water quality, fish and wildlife habitat, water-dependent uses, economic
resources and recreation and aesthetics. The management of these shoreland areas shall be
compatible with the characteristics of the adjacent coastal waters; and

To reduce the hazard to human life and property, and the adverse effects upon
water quality and fish and wildlife habitat, resulting from the use and enjoyment of
Oregon's coastal shorelands.

The Board finds that no portion of the Property or the designated impact area is located within a
coastal shorelands area. As a result, the Board finds that the Project will not adversely affect any
coastal shorelands resources. Accordingly. the Board finds that Goal 17 is not applicable 10 the
PAPA Application and the Comprehensive Plan Amendment and Zone Change Application.
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Goal 18: Beaches and Dunes.

To conserve, protect, where appropriate develop, and where appropriate restore the
resources and benefits of coastal beach and dune areas; and

To reduce the hazard to human life and property from natural or man-induced
actions associated with these areas.

No portion of the Property or the designated impact area is located within a designated beach or
dune. As a result, the Board finds that the Project will not adversely affect beach or dune
resources. Accordingly, the Board finds that Goal I8 is not applicable to the PAPA Application
and the Comprehensive Plan Amendment and Zone Change Application.

Goal 19: Ocean Resources.

To conserve marine resources and ecological functions for the purpose of providing
long-term ecological, economic, and social value and benefits to future generations.

The Property does not include or abut any ocean resources, and the Project will not impact any
ocean resources. No party contended in the County proceedings that Goal 19 was applicable to
the PAPA Application and the Comprehensive Plan Amendment and Zone Change Application.
Therefore, the Board finds that Goal I 9 is not applicable to the PAPA Application and the
Comprehensive Plan Amendment and Zone Change Application.

II. OREGON ADMINISTRATIVE RULES

0AR 660-023-0180 Mineral and Aggregate Resources

(3) An aggregate resource site shall be considered significant if adequate information
regarding the quantity, quality, and location of the resource demonstrates that the site
meets any one of the criteria in (a) through (c) of this section, except as provided in
subsection (d) of this section:

(a) A rcprcsentulivc set of samples of aggregate material in the deposit on the site meets
applicable Oregon Department of Transportation (ODOT) specifications for base rock for
air degradation, abrasion, and soundness, and the estimnted amount of material is more
than 2,000,000 tons in the Willamette Valley, or more than 500,000 tons outside the
Willamette Valley;

QUALITY

The Board finds that a representative set of samples from the site meet ODOT specifications for
base rock as required by this rule. As support for this conclusion, the Board relics upon the
results of industry-standard tests, which demonstrated that seven (7) samples of aggregate
materials from the site meet ODOT specifications for base rock, together with expert opinions
from two geologists who analyzed the samples collected from the site.

Specifically. the Board finds that the Applicant presented test results reporting that seven (7)
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samples of aggregate materials from the site satisfied applicable criteria set forth inODOT's
StandardSpecificationsfor Highway Construction (revised 2008, current edition) Section 02630
for air degradation, abrasion, and Sodium Sulfate soundness. See Table I of Appendix A of the
Applications. The Board finds that an ODOT-accredited aggregate testing laboratory, Carlson
Testing ("Carlson"), conducted these tests in accordance with industry standard. See Appendix
A of the Applications (Aggregate Resource Evaluation and Significance Determination prepared
by Kuper Consulting LLC).

The opponents' primary challenge with respect to the quality of resource, which is discussed
more fully below, relates to the procedures and methodology used to test the site. However, (or.
the reasons stated below, the Board finds that the seven (7) samples of aggregate material from
the site meet applicable ODOT specifications for base rock for air degradation, abrasion, and
soundness.

Mr. James, Registered Professional Geologist, Dr. Rodine, Certified Engineering Geologist, and
Mr. Schneider argue I) that the selected samples of aggregate material are not "representative"
as required by the Goal 5 rule; 2) that the American Association of State Highway and
Transportation Officials (AASHTO) standards controlled the sampling process; 3) that the
number of borings and trenches were not adequate to characterize the significance of the sand
and gravel deposits; and 4) that the aggregate in the Sunny Valley area is of poor quality, based
on previous experience with other aggregate sources in the area.

First, the Board finds that these samples are a "representative set of samples of aggregate
material in the deposit on tbe site" as required by the Goal 5 rule based upon the testimony of the
Certified Engineering Geologists at Kuper Consulting, LLC. The Kupers testified that the
samples were representative because they followed geologic methods accepted in the industry
and used their best professional judgment in selecting them. See Kuper Consulting letters to
Planning Commission dated May 5 and 27. 2014 (Attachment F and K to Slaff Report, dated
June 23, 2014), incorporated herein by reference as findings. Specifically, the Kupers testified
that they characterized the site and selected samples based upon analysis of published geologic
mapping of the site, review of water well logs in the surrounding area to observe geologic
conditions within the wells. and the continuous physical observation of the materials encountered
and produced by the drilling and trenching equipment used for the subsurface investigation
(including excavation of2 sonic borings on either end of the site, review of2 water well logs
located in between these 2 borings on the site, and excavation of 17 exploratory trenches on the
site ranging in depth from 14 to 33 feet). Id; see also Kuper Consulting letter to Board, dated
June 18, 2014 (Exhibit G), incorporated herein by reference as findings; see also Application
narrative, p. 39 and Appendix A.

The Kupers also testified that samples were continuously retrieved from the ground surface to
the bottom of each boring for observation and testing of the material and were collected in one to
two foot intervals. Kuper Consulting's letter to Board, dated June 18, 2014 (Exhibit G). Further,
the Kupcrs testified that approximately 4,200 pounds of samples were retrieved from the two
borings, and that the borings were continuously geologically logged by a licensed engineering
geologist with over 38 years of experience. Id. Additionally, the Kupers testified that a licensed
engineering geologist with 35 years of experience worked with an excavator and a technician to
excavate I7 exploratory trenches and geologically logged each trench, which were a minimum of
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5 feet wide. 1 S feet long and of varied depths. resulting in an additional 650 pounds of samples.
Id. Trenches were placed across the site to confirm the continuity of the resource as well as to
compare them to the findings within the borings. Id.

Based on the testimony and evidence by the Certified Engineering Geologists at Kuper
Consulting, the Board does not concur with the assertion by Mr. James. Dr. Rodine and Mr.
Schneider that the samples of aggregate material are not representative as required by the Goal 5
rule.

Secondly, the Board finds that the sampling process performed by the Applicant complies with
all applicable standards, and that the number of borings and trenches were adequate to
characterize the significance of the sand and gravel on the site. The Board finds that the Goal 5
rule (0AR 660-023-0180) incorporated the ODOT standards, but did not expressly incorporate
any other standards. Goal 5 does not define "representative samples" and leaves the judgment up
to the professional geologist to make that determination. The Kupers testified that, as with all
geological analyses within the aggregate and construction industry, it is up to the professional
geologist or engineer to decide what samples represent the soil or rock that underlie a site and
then use professional judgment to assign laboratory tests on those representative samples. The
Kupers testified that the ODOT, ASTM, and AASHTO methods require the use ofjudgment by
discretion of the Certified Engineering Geologist in determining the "representative set of
samples" for quality purposes under the Goal 5 Rule. Kuper Consulting letter to Planning
Commission dated May 5, 2014 (Attachment F to Stuff Report, dated June 23, 2014). The
ASTM methods (ASTM D-75, Appendix X-2), under "Securing Samples", recommends that the
rock material be inspected to determine "discemable variations". This requires the use of visual
discretion and professional judgment and is a reason that the ASTM Note 2 states that "the
investigation should be done only by a responsible trained and experienced person" (i.e. a
Certified Engineering Geologist who can use the appropriate judgment to assure representative
samples are selected). Id. The ASTM method suggests samples be chosen from different stratum
"discernable to the sampler". This requires professional judgment. The same section also
recommends that an "estimate"of the different materials should be made. Again, this requires
the Certified Engineering Geologist's professional judgment and discretion. The same section
leaves the number and depth of test holes to the judgment of the geology professional. Id.

Based on the technical field work and analyses conducted by Kuper Consulting, as described
above and in the record, the Board does not concur with the assertion by Mr. James, Dr. Rodine
and Mr. Schneider that the AASHTO standards control, and the Board finds that the Applicant's
sampling process complied with all applicable standards and the number of borings and trenches
were adequate to characterize the significance of the sand and gravel on the site.

Lastly, the Board finds that subject test results and related expert opinions constitute substantial
evidence to support the conclusion that the site satisfies the quality threshold of OAR 660-023
0 1803)a). Mr. Schneider asserted that the aggregate in the Sunny Valley area is of poor
quality, based on his previous experience with other aggregate sources in the area. The Board
finds that Mr. Schneider is not a geologist or an expert in characterizing or analyzing the
distribution of subsurface rock materials or in understanding the quality threshold for purposes of
the Goal 5 rule al a given site. Therefore, the Board finds Mr. Schneider"s testimony regarding
the quality of the material in the deposit on the site to be less credible than the testimony offered
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by the Kupers on this subject.

Although Mr. James and Dr. Rodine are geologists. the Board does not concur with their
assenions that Kuper Consulting has not performed the proper work to conclude that the site is
significant. The Board finds that substantial evidence in the record demonstrates that Kuper
Consulting has successfully permitted at least 25 aggregate mining projects under Goal 5 criteria.
Furthermore, the Board finds that Kuper Consulting's continuous presence during the
excavations and material sampling, its detailed Significance Report, and the independent
laboratory testing of the samples in accordance with Goal 5 criteria arc more persuasive than the
testimonyofMr. James and Dr. Rodine.

On the basis of the testimony presented, and for the reasons stated above, the Board finds that a
representative set of samples of aggregate material in the deposit on the site meets applicable
ODOT specifications for base rock for air degradation, abrasion, and soundness.

QUANTITY

The Board finds that the site is located outside the "Willamette Valley" as that term is defined in
OAR 660-023-0180I)(m) because the site is located in Josephine County. Therefore, the Board
finds that the rule requires that the estimated amount of material in the deposit on the site must
exceed 500,000 tons to qualify as significant.

The Kupers estimate that the estimated amount of quality material in the deposit on the site is at
least 6,900,000 tons. See Appendix A of the Applications. The Kupers reached this conclusion
by examining a base topographic map and the logs of the on-site subsurface exploration; making
allowances for setbacks, slopes, and the anticipated mining depth; and then interpolating the
location of the resource between known points of elevation. Id. Westlake Engineering
("Westlake") supplemented this analysis by conducting industry-standard volumetric models. Id.

Mr. James and Dr. Rodine offered a counter-opinion regarding the quantity of the aggregate
material in the deposit on the site on the bases of inadequate sampling and an undcrcalculation of
percentage of clay or mud/debris material from historic landslides in the area.

The Board docs not concur with Mr. James' and Dr. Rodine's testimony. The Board finds that
the Kupers' analysis and testimony is particularly credible in light of their extensive expertise
characterizing aggregate mines. See Exhibit D andSee Kuper Consulting letter to Planning
Commission dated May 5, 2014 (Attachment F to StaffReport, dated June 23, 2014). The Board
relies upon the Kupers' expert testimony and finds that the estimated amount ofquality
aggregate in the deposit on the site far exceeds the minimum requirement of 500,000 tons.

LOCATION

The Board finds that the site meets the locational requirements of this rule for two reasons. First.
for the reasons explained above, which reasons are incorporated by reference, the Board finds
that the site is located outside of the "Willamette Valley" and meets the quality and quantity
thresholds applicable to an aggregate site outside of the Willamette Valley (more than 500,000
tons).
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Second. the Board finds that the site is located in an area replete with aggregate resources. As
support for this conclusion, the Board relies upon testimony from the Kupers that the site has an
abundance of desirable and high-quality Quaternary-age Alluvial Gravels and Sands, not unlike
other valleys in the area. See Appendix A of the Applications. The Board finds that the area of
Placer has a long history of mining. The Board also finds that field work performed by two
experienced Oregon licensed engineering geologists confirmed that the aggregate resource is
located within the site.

0AR 660-023-0180(3):

(b) The material meets local government standards establishing a lower threshold for
significance than subsection (a) of this section; or

The Board finds that this subsection is not applicable because the County has not adopted
standards establishing a lower threshold for significance than subsection (a) of this section.

(e) The aggregate site was on an inventory of significant aggregate sites in an acknowledged
plan on September 1, 1996.

The Board finds that the Property is not significant under this subsection because it was not on
an inventory of significant aggregate sites in an acknowledged plan on September 1, 1996.

(c.1) Notwithstanding subsections (a) and (b) of this section, except for an expansion area of
an existing site if the operator of the existing site on March 1, 1996, had an enforceable
property interest in the expansion urea on that date, an aggregate site is not significant if
the criteria in either paragraphs (A) or (B) of this subsection apply:

(A) More than 35 percent of the proposed mining area consists of soil classified as Class I
on Natural Resource and Conservation Service (NRCS) maps on June 11, 2004; or

(B) More than 35 percent of the proposed mining area consists of soil classified as Class II,
or of a combination of Class (I and Class I or Unique soil, on NRCS maps available on
June 11, 2004 ...

The Board finds that the criteria in paragraphs (A) and (B) do not apply because, according lo the
applicable NRCS maps, no Class I or unique soils are mapped on the site. and no more than I 0%
of Class II soils are mapped on the site. See Aggregate Resource Evaluation and Significance
Determination prepared by Kuper Consulting, LLC in Appendix A of the Applications.
Therefore, no qualifying percentage of Class I or II soils are present. For these reasons, the
Board finds that the Property is not rendered not significant due to soils.

In summation. the Board finds that the site is significant based upon its quality, quantity, and
location.
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0AR 660-023-0180:

(5) For significant mineral and aggregate sites, local governments shall decide whether
mining is permitted. For a PAPA application involving an aggregate site determined to be
significant under section (3) of this rule, the process for this decision is set out in
subsections (a) through (g) of this section. A local government must complete the process
within 180 days after receipt of a complete application that is consistent with section (8) of
this rule, or by the earliest date after 180 days allowed by local charter.

The Board finds, for two reasons, that the County has correctly processed the Applications.
first, as explained below, the County applied the criteria in subsections (a) through (g) of this
section to decide that mining is permitted on the Property. Second, the Board finds that it is
rendering the final decision approving the Applications by signing these written Findings of Fuel
and Conclusions of Law on October 8, 2014, as extended by the Applicant. Specifically, the
Countydeemed the Applications complete on February 28, 2014. The Applicant provided the
Countyextensions to the County's obligation. Therefore. the Board finds that it has complied
with the procedural requirements of this section.

(5)(a) The local government shall determine an impact area for the purpose or identifying
conflicts with proposed mining and processing activities. The impact area shall be large
enough to include uses listed in subsection (b) of this section and shall be limited to 1,500
feet from the boundaries of the mining area, except where factual information indicates
significant potential conflicts beyond this distance. For a proposed expansion of an existing
aggregate site, the impact area shall be measured from the perimeter of the proposed
expansion area rather than the boundaries of the existing aggregate site and shall not
include the existing aggregate site.

The Board finds that the impact area for purposes of identifying conflicts with the proposed mine
under the Goal 5 rules is limited to 1,500 feet from the boundaries of the mining area ("Impact
Area"). See Figure 2 of Applications. For the reasons explained below, the Board finds that
there is no factual evidence in the record that indicates significant potential conflicts beyond this
distance.

EXPANSION OF IMPACT AREA TO ASSESS POTENTIAL GOALS CONFLICTS

Opponents contend that the County should expand the Impact Area for purposes of assessing
potential Goal 5 conflicts related lo traffic, noise, toxic dust, water, and wildlife safety, but the
Board denies these contentions for two reasons. First, the Board finds that there is no basis to
expand the Impact Area to address conflicts beyond this area. OAR 660-02J-0l80(5)(a) permits
expanding the Impact Area beyond 1,500 feel from the boundaries of the mine, but only when
"factual information indicates significant potential conflicts beyond this distance." Opponents
submitted a letter from WolfgangNebmaier identifying potential conflicts. See letter from
Wolfgang Nebmaier dated May 30, 2014 (Exhibit 18). The letter provides no substantial
evidentiary basis to expand the Impact Area, and substantial evidence in the record is to the
contrary. As support for this conclusion, the Board relics upon and incorporates by reference the
findings set forth immediately below in response to opponents contentions concerning potential
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conflicts, as a basis to conclude that there is no basis to expand the Impact Arca. The Board also
relics on and incorporates herein as findings the letter from Applicant's attorney, Steve Pfeiffer,
dated May 27, 2014 (Attachment K to StaffReport, dated June 23, 2014. As such. the Board
finds that the opponents have not presented "factual information"of "significant potential
conflicts" sufficient to require the Board to expand the Impact Area.

Second, the Board finds that the Project conditions of approval will adequately control potential
conflicts relating to traffic. noise, toxic dust, water, and wildlife safety. The fact that these
conditions protect resources within the 1,500-foot area ensures that locations that arc even farther
away are also adequately protected.

A. POTENTIAL TRAFFIC CONFLICTS

Although opponents contend that the County should expand the impact area to consider potential
traffic conflicts, the Board finds that there is no legal basis to expand the Impact Area on these
grounds. For the reasons explained below in response to OAR 660-023-01 S0(S)(b)(B). the
Board finds that the Applicant's Transportation Impact Assessment prepared by Sandow
Engineering, dated July 29, 2013 ("TIA") complies with the requirements of that subsection
because it evaluates potential conflicts to local roads used for accessing the mine within one mile
of the entrance to the mining site. See TIA at Appendix G of the Applications. Further, the TIA
addresses each of the potential conflict areas recited in the rule. Id

The Board finds that the Goal S administrative rule requires an analysis of potential
transportation impacts within one mile of the site or to the nearest arterial, whichever is further.
The entrance to the site is proposed on Placer Road. Id Placer Road does not intersect any
arterial streets to the east. d To the west, the nearest major intersection is Sunny Valley Loop.
Id. There are not intersections along the haul route to lnterstate-5 ramps that are classified
higher than a "Local Collector." Id. The TlA included a thorough analysis of potential conflicts
from truck traffic generated by the site along the entire haul route. Id. The Board finds that
since the TIA analyzed potential conflicts from truck traffic generated by the site along the entire
haul route, and the County Public Works staff expressed concurrence with such analysis, there is
no basis to expand the traffic impact area. The Board also finds that Mr. Nebmaier did not
present substantial evidence to refute Sandow Engineering's documented calculations. nor has
Mr. Nebmaier presented any expert testimony otherwise challenging the methodology or
assumptions on which the TIA is based. The Board finds that substantial evidence in the record
supports the TIA's findings, and accordingly, the Board finds that the there is no basis to expand
the Impact Area based on potential traffic conflicts.

B. POTENTIAL NOlSE CONFLICTS

Opponents also contend that the Impact Area should be expanded to address potential noise
conflicts. Noise experts Daly-Standlee & Associates, Inc. submitted the Sunny Valley Mine
Noise Study. dated August 15, 2013 (he "Noise Study") (Appendix F to Applications). The
Noise Study concluded, "Ifmitigation measures such as those discussed in this report arc
included in the approved mining plan, noise from the Sunny Valley Mine will comply with DEQ
noise limits at all residences. Based upon DSA 's [Daly-Standlee & Associates, Inc.'s] review of

Page 19 of88 - SunnyValley Sand & Gravel Findings of Fact, Conclusions of Law. & Decision
Attachment 4
Page 19 01 95



the mining plan submitted to the County, these mitigation measures have been incorporated into
the plan under reviewby Josephine County and DOGAMI." Noise Study. p. 1. The Board finds
that the Applicant has included the noise mitigation measures suggested in the Noise Study into
its mining plan, and that conditions ofapproval ensure implementation of such mitigation
measures. The Board also finds that because the Noise Study unequivocally documents
compliance with DEQ noise regulations at all residences within and beyond the 1,500 Impact
Area, there is no basis to expand the Impact Area based upon potential noise conflicts.

C. POTENTIAL TOXIC DUST CONFLICTS

Opponents also contend that the Impact Area should be expanded to address potential conflicts
with toxic dust. Air quality experts at Arctic Engineering, Ltd. submitted a Potential Air Quality
Impacts and Permitting Assessment Report, dated August 19, 2013 (the "Air Quality Report")
(Appendix H ofApplications). The Air Quality Report stated that the Applicant has implemented
fugitive dust mitigation measures recommended by Arctic Engineering, Ltd. The Air Quality
Report concluded:

"These combined actions and activities will more than suffice to
comply with the requirements (OAR) of Chapter 340, Divisions
200 through 268, and reduce total particulate matter (PM)... by
more than 95% from this aggregate removal operation and the
trucking operations to the public roadway at Placer Road. By
paving the access road from the scalehouse to Placer Road and
utilizing an aggressive O&M Plan, fugitive emissions from
aggregate conveying/crushing operations and entrained road dust
from trucking and hauling operations at the facility will be reduced
to regulatory insignificant levels." Air Quality Report, Section
6.0.1.

The Board finds that the Applicant has included the air quality mitigation measures suggested in
the Air Quality Report into its mining plan and that conditions ofapproval will ensure
implementation of such mitigation measures. The Board also finds that the Air Quality Report,
along with the testimony from Dr. De Hoog, dated May 23, 20 I 3, demonstrates that dust from
the mine will be reduced to insignificant levels within the Impact Area. Therefore, the Board
finds that there is no basis to expand the Impact Area based upon potential dust conflicts.

D. POTENTIAL WATER CONFLICTS

Opponents also contend that the Impact Area should be expanded to address water conflicts.
Environmental consultants Shannon & Wilson, Inc. submitted a Hydrogeologic Evaluation,
dated August 2013 ("Hydrogeologic Repor") (Appendix B ofApplications), and Westlake
Consultants, Inc. submitted an Erosion and Sediment Control and Storm Water Narrative, dated
August 2013 ("Erosion and Sediment Control Repon") (Appendix J to Applications). The Board
finds that both reports conclude that with appropriate mitigation, there will be no significant
downstream impacts from the mine either within or beyond the 1,500-foot impact area boundary.
Hydrogeologic Report, pp. 22-23; Erosion and Sediment Control Report, pp. 2-7. The Board
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finds that the Applicant has included the mitigation measures suggested in both reports into its

mining plan, including a phased mining approach, infiltration swales. and a long-term
groundwater monitoring program, which the reports demonstrate will ensure that no discharged
water will leave the mine boundary because all discharged water will be processed on-site. Id.
Additionally, the Board relies on the testimony of tvlr. Bernard Smith, who testified at the May
12, 20 I 4 Planning Commission hearing that all runoff from impervious surfaces associated with
the haul road and the bridge will be captured and returned to the mining area with no discharge
off-site. The Board funher finds that opponents have not submittedany direct evidence refuting
the Applicant's experts and have not presented any expert testimony challenging the Applicant's
experts or their reports. Therefore, the Board finds that there is no basis to expand the Impact
Area based on potential water conflicts.

E. POTENTIAL WILDFIRE SAFETY CONFLICTS

Opponents argued that increased traffic from the mining operationwill create potential wildfire
safety conflicts beyond the Impact Area because the haul route is the sole wildfire escape route
available to residents in the area. However, the Board finds that wildfire safety is not a criterion
required to be addressed by the Applicant under the controllingGoal 5 administrative rule or
under County ordinance provisions implementing the same. Furthermore, the Board finds that
the TIA submitted by Sandow Engineering demonstrates that PlacerRoad and associated
intersections will continue to function adequately under applicable County road standards during
mining activity, and the record contains no credible substantial evidence to the contrary. TIA, p.
22.

Based upon the foregoing, the Board limits the Impact Area to 1,500 feet from the boundaries of
the mining area.

0AR 660-023-0180:

(5) For significant mineral and aggregate sites, local governments shall decide whether
mining is permitted. For a PAPA application involving an aggregate site determined to be
significant under section (3) of this rule, the process for this decision is set out in
subsections (a) through (g) of this section...

(5)b) The local government shall determine existing or approved land uses within the
impact area that will be adversely affected by proposed mining operations and shall specify
the predicted conflicts. For purposes of this section, "approved land uses" arc dwellings
allowed by a residential zone on existing platted lots and other uses for which conditional
or final approvals have been granted by the local government. For determination of
conflicts from the proposed mining of a significant aggregate resource site, the local
government shall limit its consideration to the following:...[A through F]

(S)(c) The local government shall determine reasonable and practicable measures that
would minimize the conflicts identified under subsection (b) of this section. To determine
whether measures would minimize conflicts to agricultural practices, the requirements of
ORS 215.296 shall be followed rather than the requirements of this section. If reasonable
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and practicable measures are identified to minimize all identified conflicts, mining shall be
allowed at the site and subsection (d) of this section is not applicable. If identified conflicts
cannot be minimized, subsection (d) of this section applies.

The Board adoptsjoint findings in response to these two subsections below. First, regarding
"approved uses," Applicant has identified the "approved uses" within 1,500 feet from the
boundaries ofthe mining area as undeveloped, rural residential, and forestry uses. There are
rural residential uses to the north and west of the area, and there are undeveloped and forestry
uses to the east and south of the site, Seu: Figure 2 and Table I, Appendix M ofApplications.

Although Edward Brett testified that he operates a nursery on his property within the Impact
Area, and Joann Brett testified that she has an organic garden on her property within the Impact
Area, the Board finds that such testimony was not supported by any specific evidence in
sufficient detail to identify "accepted farm practices" that must be considered under ORS
215.296. See letters from the Bretts (Exhibit MM}. Specificully, the Board finds that a nursery
license does not constitute substantial evidence identifying "accepted farm
practices." Furthermore, the Board finds that the Bretts did not contend that the Project would
force a significant change in or significantly increase the cost of accepted farm or forest practices
on their property. Id Additionally, the Board finds that organic fanning is not properly viewed
as either a "farm use" or an "accepted farm practice." Dierking v. Clackamas County, 38 Or
LUBA 106 (2000) (so holding). Moreover, although William and Elizabeth Corcoran testified
that they have a business plan for a proposed winery on their property within the Impact Area
and currently operate an agricultural business including a vineyard, fruit trees, berry field,
vegetables, bee hives, timber and Christmas trees, the Board finds that such testimony was not
supported by any specific evidence in sufficient detail to identify "accepted farm practices"
under ORS 215.296. See letters from the Corcorans (ExhibitsYYY, ZZZ and GGGG). In
addition, the Board finds that the Corcorans did not contend that the Project would force a
significant change in or significantly increase the cost ofaccepted farm or forest practices on
their property. Id.

Therefore, the Board finds that a reasonable person would rely upon the agricultural survey and
the testimony and evidence of various Project consultants, as described herein, to support the
conclusion that the Project will not generate any significant conflicts with agricultural practices
on surrounding lands.

No party has identified any other "approved uses" within 1,500 feet of the proposed mining and
processing area. Therefore, the Boord finds that the Applicant's identification of "approved
uses" accurately describes the "approved uses" within the Impact Area.

OAR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted conflicts. For purposes of this section, "approved land uses"
are dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination of conflicts from the proposed mining of a significant aggregate resource
site, the local government shall limit its consideration to the following:
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(A) Conflicts due to noise, dust, or other discharges with regard to those existing and
approved uses and associated activities (e.g., houses and schools) that are sensitive to such
discharges;

As explained in more detail below, the Board finds that there are limited conflicts due to noise,
dust, or other discharges to sensitive uses within the Impact Area; however, the Board finds that
there are reasonable and practicable measures that will minimize these conflicts. The Board
adopts these reasonable and practicable measures as conditions of approval in order to assure that
the identified conflicts arc minimized.

NOISE:

IDENTIFICATION OF CONFLICTS:

The Board makes the following findings as to the noise impacts of the Project:

• Pursuant to DEQ classifications, the Property is a "previously unused industrial or
commercial site," because it has not been used by an industrial or commercial noise
source in the 20 years prior to the commencement of mining operations on the Property.
0AR 340-035-0015(47).

• As a result, the more restrictive of the following standards apply to the mine: (I) the
maximum allowable noise levels for industrial and commercial noise sources sci forth in
Tobie 8 of0AR 340-035-0035, which are set for 1%, I 0%, and 50% of an hour; or (2)
the "ambient noise degradation" levels which require that any "new industrial or
commercial noise source" on a "previously unused industrial or commercial site" cannot
produce noise sufficient to cause existing ambient noise levels Lo increase by more than
10 decibels ("dB") pursuant to0AR 340-035-0035(1)b)B).

• The more restrictive of the two DEQ standards-and thus the one applicable to the
Property-is the "ambient noise degradation" level (ambient noise levels plus 1 0 dD).

• There ore 14 noise-sensitive uses (all single-family residences) within 1,500 feet of the
site. The locations of these residences arc shown in Appendix F, Figure 4 of
Applications.

• Without mitigation, certain residences in the Impact Area could experience noise
conflicts that exceed DEQ standards under a worst-case noise scenario because the
predicted loudest hourly statistical noise levels at these residences could exceed the
identified "ambient noise degradation" level. This worst-case scenario would occur when
all equipment would be operating simultaneously throughout each hour of the workday.

As support for these conclusions. the Board relies upon the testimony of the Applicant's
acoustical engineer, Kerrie G. Standlee, P.E. of Daly Standlee and Associates ("DSA"). See
Sunny Valley Mine Noise Study dated August 15, 2013 (Appendix F of P.pplicetions). Ln that
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study, DSA reached eachof the conclusions adopted by the Board as findings above. Id The
Board finds DSA's testimony to be particularly credible due to DSA's substantial experience and
its utilization of industry-standard equipment and methodologies. Id. The Board finds that a
reasonable person would rely upon DSA's testimony to reach the above conclusions regarding
noise impacts associated with the Project.

Further, the Board finds that opponents' contentions to the contrarydo not undermine DSA's
testimony. The Board addresses each of the opponents' contentions below.

METHODOLOGY CONCERNS

First. although WolfgangNebmaier and Steve Schneider contend that the shape of Sunny Valley
in the vicinity of the mine is like an amphitheater, which increases the noise levels produced by
the proposed mining operations above those presented in the DSA Noise Study. the Board denies
this contention because it misconstrues acoustic design principles of amphitheaters and of the
noise modeling in the Noise Study. The Board finds that DSA appropriately took into account
the topography of the surrounding area and sufficiently addressed mining generated noise and
any impacts that the topography may have on the mining generated noise levels at residences in
Sunny Valley.

The Board is persuaded by the testimony of DSA in its letter dated June 20, 2014 (Exhibit 0),
and adopts such letter and incorporates it herein as findings. Specifically, the Board finds that an
amphitheater-like design is not enough to cause the noise amplification such as the opponents
contend. The Board further finds that the noise modeling program used by DSA to predict the
noise levels at residences in the valley takes into account the topography of the surrounding urea
and. therefore, the Board finds that DSA correctly measured mining generated noise and any
impacts that topography may have on mining generated noise levels.

Second. although Steve and Marion Schneider contend that DSA incorrectly measured ambient
noise levels and incorrectly measured crusher noise levels from the Project as to area residences,
the Board denies this contention because it misconstrues applicable law and the evidence in the
record. The Board finds that DSA correctly measured ambient noise levels and crusher noise
levels in its analysis.

Although the Schneiders contend that DSA erred by failing to make noise measurements during
the summer months when Grave Creek has low water now levels, the Board denies this
contention because the Board finds that. available rain data shows that precipitation levels in
May (when DSA measured) are representative of precipitation levels from late April through
early October and because DEQ measurement guidelines require that ambient noise
determination data be taken without emphasis on either noise peaks or unusual quiet. See letter
from DSA dated July 7, 2014 (Exhibit TTTTT), adopted and incorporated herein as findings.
Funher. the Board finds that the ambient levels in May are representative of low-now conditions,
and that DSA correctly measured ambient noise levels. Id.

Additionally, although the Schneiders contend that DSA erred by incorrectly measuring crusher
noise levels in its analysis, the Board denies this contention because the Noise Study took into
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consideration the distance and the frequency weighting of the particular crusher it used in its
analysis. Jd The crushing and screening plant used in the Noise Study was measured at a
distance of 80 feet and the frequency weighting used to measure the crusher was the A-weighted
level, which is specified by DEQ noise regulations. Id The Board finds that it is impossible to
compare the crusher sound levels presented by the Schneiders with the levels used by DSA
because the Schneiders do not provide a reference distance for their crusher sound levels. nor do
they provide the frequency weighting used to measure their crusher sound levels. Therefore, the
Board finds that the Schneiders have not submitted evidence sufficient to refute DSA'sNoise
Study. The Board is persuaded by DSA's testimony and finds that DSA correctly measured
crusher noise levels in its analysis.

Further, the Board finds that the Schneiders' estimate of the noise levels emanating from the site
to their house is not credible and not supported by substantial evidence in the record. The Board
finds that audibility is not an approval criterion and is persuaded by DSA's mitigated noise
contours, analysis, and noise predictions. Id

Finally, although Wolfgang Nebmaier criticizes the Noise Study for not including the noise
levels of "open" mufflers and "jake brakes" on haul trucks, the Board does not concur with this
argument and finds that DSA used typical noise levels for haul trucks in its Noise Study. Typical
noise levels for on-road haul trucks do not include noise from "open" mulllers and "jake brakes"
because these are expressly forbidden by Oregon law. See letter from DSA, dated June 20, 2014
(Exhibit O), citing OAR 340-035-0030. The Board finds that it is reasonable for the Noise Study
to exclude noise levels from truck parts that are illegal under Oregon law.

Accordingly, the Board agrees with the substantial evidence presented by DSA regarding the
measurement and prediction of noise levels near residences.

UNSAFE NOISE LEVELS

Although David Bish contends that noise levels from the mine may result in hearing impairment
for those living near the gravel pit based on a National Institute for Occupational Safety and
Health (NIOSH) study, the Board denies this contention because the NIOSHstudy examined
noise exposure levels for mine workers, not residents near the mines. See letter from DSA dated
July 7, 2014 (Exhibit I I I TT). The Board is persuaded by the testimony of DSA, which stated
that the sound levels addressed in the NIOSH study are for workers who arc working on of in
very close proximity to the mining equipment. Id. The Board finds that the DSA Noise Study
demonstrates that the highest predicted mitigated sound level at a residence near the proposed
mining operation is 47dBA, which is well below the NIOSH recommended exposure limit of
85dBA presented by Mr. Bish. The Board relies on the DSA Noise Study and finds that the
noise levels for residents near the proposed mine are predicted to be well below the threshold for
hearing damage.

NOISE IMPACT ON WILDLIFE

Although Ann Smith testified that noise levels from the site will adversely affect wildlife, the
Board denies this contention because it is persuaded by the testimony of DSA that wildlife do not

Page 25 of 88 - Sunny Valley Sand & Gravel Findings of Fact, Conclusions of Law, & Decision
Attachment 4
Page 25 0t 95



alter their natural habitats in response to noise being generated at a mining site so long as there is
no threat to their well-being. See leners from DSA dated July 7, 2014 and July 11. 2014 (Exhibit
ITTTT). The Board relies on the long-standing professional experience of the acoustical
engineers at DSA and onDSA's testimony that the Environmental Protection Agency (EPA) has
studied effects of noise on wildlife and other animals and produced documents concluding that
wildlife and other animals will often react to a new noise source when first introduced. but then.
if there is no physical threat to their well-being and if the noise level is in the range predicted to
radiate from the proposed mine, will acclimate to the noise and return to their normal patterns.
Id

Additionally, although Steven Lawwill testified that the noise generated from the proposed mine
will stress his cattle herd, lower the quality of his beef, and potentially reduce his calf
production, the Board denies this contention for the same reasons discussed above. The Board
relies on the expert opinions and acoustical studies of DSA and finds that the noise generated
from the proposed mine will not stress Mr. Lawwill's cattle in any meaningful way and will not
require him to modify his fanning practice.

Accordingly, the Board agrees with the substantial evidence presented by DSA regarding the
effect of noise on wildlife and other animals and finds that the noise levels predicted to emanate
from the proposed mine will not adversely affect wildlife and other animals.

VACANT LOT NOT INCLUDED IN NOISE STUDY

Although Gary Mackey requests that a noise study be conducted for his vacant lot within the
Impact Area, the Board finds such additional study is not required nor necessary for three
reasons. First, the Board relies on DSA's interpretation of the Goal 5 administrative rule and
DEQ noise regulations and finds that the ambient noise impact assessment is to be addressed at
existing dwelling units. not at unoccupied land. See letter from DSA dated July 7, 2014 (Exhibit
TTTTT. Specifically, OAR 340-035-0035 states that the noise criteria must be met at "noise
sensitive property." OAR 340-035-0015 defines "noise sensitive property," in part, as "real
property normally used for sleeping." The Board finds that the use of the term "real property
normally used for sleeping" indicates that a dwellingmust be located on a parcel in order for
there to be potential noise impact on a residence. Accordingly, the Board finds that an additional
noise study ofMr. Mackey's property is not required because his property is vacant and
unoccupied and, consequently, is exempt under the DEQ noise regulations based on the safe
harbor rule of OAR 660-023-0IS0(l)(g).

Second and in the nltcmativc, the Board finds that the Goal 5 administrative rule and DEQ noise
regulations do not require that noise levels be predicted at every residence around the site; rather,
noise levels are to be predicted at representative locations around the site. Id. According to the
DSA Noise Study. the residences selected in the study are representative locations around the
site. which were chosen because they have the greatest potential for being impacted by mining
related noise. Id.; Noise Study, p. 22 (Appendix F ofApplications). The Board relies on the
analysis in the Noise Study and finds that residences RJ and R4 are closer to the site and are
along the general sound propagation path between the site and Mr. Mackey's vacant lot. Id. The
Board finds that the noise levels at Mr. Mackey's vacant lot will be in compliance wiLh DEQ
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standards because the Noise Study demonstrates that the predicted mitigated noise levels at
residences R3 and R4 are well below the noise standards for those locations. Id.

Third, although DLCD contends that OAR 660-023-0 I 80(5)(b) requires that impacts be
evaluated for dwellings allowed by a residential zone on an existing lot even if the lot is vacant,
the Board denies this contention here. See letter from Amanda Punton at DLCD, dated
November 26, 2013. The Board finds that OAR 660-02)-0180(5)(b) defines "approved land
uses" as dwellings allowed by a residentialzone and other uses for which conditional or final
approvals have been granted by the local government. The Board further finds that there is no
evidence in the record demonstrating that Mr. Mackey's lot has received any county permits,
including an approved building permit, in order to develop his lot. Therefore, the Board finds
that Mr. Mackey's lot is not an "approved land use," and the Applicant is not required to include
it in any noise study.

OPERATING HOURS

Although Elizabeth Corcoran contends that the operating hours should be reduced to reduce the
duration of noise to which residents are exposed, the Board denies this contention because it
misconstrues applicable law and the evidence in the record. The Board finds that with the
mitigation measures recommended by DSA, the noise levels from the site will be in compliance
with DEQ noise regulations, and that conditions of Project approval will ensure that such
mitigation measures are implemented.

First. the Board finds that there is no criterion requiring mitigation to consist ofreduction in
operating hours and that no such mitigation is necessary. See letter from DSA dated July 7, 2014
(Exhibit TTTTT). The Board finds that the Noise Study demonstrates that with recommended
mitigation measures (which do not consist ofreduced operating hours), the noise levels from the
site will comply with DEQ noise regulations.

Second, the predicted noise levels in the Noise Study are the worst-case noise levels that may
occur during the life of the mine. Id. The mining-generated noise level at a residence will vary
significantly over the lifeof the mine at the excavation area moves closer to and further from the
receiver. Id. The Board relies on the testimony and analysis ofDSA and finds that since the
noise levels presented in the Noise Study are the worst-case scenario, the noise levels at any
given residence around the site will be lower than those reported in the Noise Study for a
significant portion of the life ofthe mine.

Accordingly, the Board finds that the noise mitigation measures recommended by DSAare
sufficient, and that reducing the operating hours is nol required nor necessary.

MEASURES TO MINIMIZE CONFLICT:

The Board finds that reasonable and practicable measures will minimize the limited conflicts
identified by DSA. Specifically, the Board finds that implementing the following mitigation
measures on the site will ensure that noise levels at each of the residences would conform with
DEQ standards:
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• Berms- 12 foot high berm along a portion of the eastern property boundary, quiet
screens or up-close barriers for the crushing and screening plant, and a noise control berm
northeast of RI3

• Haul truck noise mitigation (source mitigation or berms)
• Quiet screens or up-close barriers for the vibratory screens
• A partial enclosure or up-close barriers for the trommel screen
• Up-close barriers or source mitigation for the portable generator

As support for this conclusion, the Board relies upon DSA's conclusions in the noise study. See
Sunny Valley Mine Noise Study (Appendix F to Applications). The Board has incorporated
these reasonable and practicable mitigation measures into the conditions ofapproval for the
Project as follows:

"12. There shall be no blasting on the site.

25. All mining and processing ofmineral and/or aggregate resources shall compJy
with OAR noise emission standards. The mine operator shall comply with the noise
study prepared by Daly Standlee and Associates, Inc. (DSA) dated August 2013 that
attests that the circumstances of the site and/or proposed mitigation will bring the site into
compliance. (RLDC $91.030.0)

26. The mine operator shall comply with the following noise mitigation measures
proposed by DSA:

a. Twelve-foot high berms shall be constructed along portions of the eastern
property line as noise mitigation barriers.

b. Fifteen-foot high berms shall be constructed northeast of receiver Rl3 as a
noise mitigation barrier.

c. Polyurethane or rubber screens or proximate berms or buffers shall be
used to mitigate noise impacts associated with the operation ofcrushing and
screening equipment when it is located in the processing (trommel) area and
crusher operating area.

d. Off-road equipment (excavators, from-end loaders, loading trucks, and
bulldozers) used for internal site operations shall be fined with broadband rather
than traditional narrowband backup alarms.

e. Mufflers shall be required for all on-site haul trucks.

f. The genset shall be equipped with up close barriers or a muffler and inlet
and outlet silencers."
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Because DSA has determined that these measures will ensure conformance with the applicable
DEQ standard, the Board finds that these measures wi ll, bydefinition, minimize noise conflicts
from the mine for purposes ofOAR 660-023-0180. Accordingly, the Board adopts them as
conditions of approval for the Project.

DUST:

IDENTIFICATION OF CONFLICTS:

The Board makes the following findings as to the dust impacts of the Project:

• Topsoil/overburden removal, stockpiling, aggregate extraction, truck and equipment
movement, aggregate processing and reclamation activities proposed at the site are
potential sources of dust;

• The Project does not intend to conduct blastingfor mining ofaggregate, so particulate
mailer emissions from such activity will not occur at the site.

The Board finds that there could be potential dust conflicts associated with the Project absent
appropriate conflict minimization measures. As support for this conclusion, the Board relies
upon the analysis of potential dust impacts of the mine ("Air Quality Impact Report") prepared
by the Applicant's air quality expert, James De Hoog, Ph.D. ofArctic Engineering, Ltd.
("Arctic"). See Appendix Hof the Applications.

The Board finds that Dr. De Hoog's testimony is particularly compelling because it isbased
upon his experience and expertise in evaluating the air quality impacts of other, more intensive
mining operations and his knowledge ofDEQ's air quality standards set forth in OAR chapter
340 division 208. The Board finds that a reasonable person would rely upon Dr. De Hoog's
testimony to reach the above conclusions regarding potential dust impacts associated with the
Project.

Further, the Board finds that opponents' contentions to the contrary do not undermine Dr. De
Hoog's testimony. The Board addresses each of the opponents' contentions below.

IMPACTS OF FUGITIVE DUST ON AIR QUALITY

Although opponents contend that fugitive dust from the site will adversely affect air quality and
the environment in the Sunny Valley area, the Board denies this contention because the fugitive
dust mitigation measures recommended by Arctic and adopted by the Applicant into its mining
plan will reduce dust emissions to insignificant levels·. See letter from Arctic, dated July. 1, 2014
(ExhibitQQQQQ). The Board finds that Arctic appropriately took into account the impacts of
fugitive dust on air quality and demonstrated that with recommended mitigation measures,
fugitive dust will not cause detrimental air quality impacts beyond the site boundaries.

The Board is persuaded by the testimonyof Arctic in its letter dated July, I, 2014 (Exhibit
QQQQQ). and adopts such letter and incorporates it herein as findings. Specifically, the Board
finds that the Applicant will undertake fugitive dust mitigation measures, including paving the
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initial access road from Placer Road to the quarry scale house with asphaltic concrete cement,
and aggressively watering the access road when weather conditions arc present that generate dust
from either on-site mobile equipment or transportation activities of finished aggregate to market.
Id. The Board also finds that the Applicant will develop and prepare an aggressive Air Quality
Operations and Maintenance Plan ("O&M Plan") in coordination with Arctic and the Medford,
Western Regional office of DEQ, which will include the following dust prevention measures:

• The use of water sprays or equivalent as needed to treat storage piles;
• Controlling vehicle speeds on unpaved roadways;
• Treating vehicular traffic areas (such as watering roads of affected areas of the site) under

the Applicant's control;
• Operating all air contaminant-generating processes so that fugitive type dust associated

with the operation will be adequately controlled at all times (such as by using water spray
bars on aggregate crushers and screens);

• The planting of vegetation on topsoil stockpiles at the site;
• Prompt removal of "tracked-out" material from paved streets and roadways;
• Storing materials from contracted services in a covered container or other method equally

effective in preventing the material from becoming airborne during storage and transfer.

Id

The Board relics on the Air Quality Impact Report ( Appendix H to Applications) and the letter
from Arctic dated July 1, 2014 (Exhibit QQQQQ) and finds that the dust mitigation measures
listed above will reduce total particulate mailer at the proposed mining operation by more than
95% and that dust from aggregate conveying/crushing operations and entrained road dust from
trucking and hauling operations will be reduced to insignificant levels.

Accordingly, the Board finds that fugitive dust from the site will not adversely affect air quality
and the environment in the Sunny Valley area.

IMPACTS OF CRYSTALLINE SILICA DUST

Although opponents contend that the Project will produce dust containing Crystalline Silica,
which can be blown a far distance and cause lung disease and other disorders, the Board docs not
concur with this contention based on the evidence and findings provided immediately below.
The Board concludes that with the dust mitigation measures undertaken by the Applicant, the
Project will be in compliance with applicable Air Contaminant Discharge Permit standards and,
accordingly, any potential dust conflicts will be minimized to insignificant levels. See Air
Quality Impact Report, dated August 19, 2013 (Appendix H) and OAR 660-023-0180(1)(g). The
Board is persuaded by testimony of Arctic that water sprays in accordance with applicable DEQ
requirements will fully control particulate matter emissions from aggregate sizing and storing
activities.

The project docs not include drilling or blasting of the bedrock at the site; therefore, particulate
matter. including Crystalline Silica dust, will not be created. See Air Quality Impact Report
(Appendix H to Applications) and the letter from Arctic dated July I, 2014 (Exhibit QQQQQ).
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Accordingly, the Board finds that Crystalline Silica air emissions will notbe present from such
activities. The Applicant's project entails only aggregate sizing activities. Id The Board relies
on Dr. De Hoog's long-standing professional expertise as an Environmental Engineer with more
than I5 years of air quality permitting, air quality source testing, and regulatory compliance
experience with aggregate processing facilities, and is persuaded by Dr. De Hoog's testimony
that aggregate sizing operations produce only a minimal amount ofcrushed aggregate, which is
not readily airborne and limited to on-site workers. Id. The Board also relies on Dr. De Hoog's
testimony that basic water spray systems without pressurization and chemical additives are
effective at significantly reducing respirable silica. Finally, the Board finds that as an air quality
protocol and safety measure going forward, the Applicant has agreed to test the aggregate
resource in accordance with DEQ and Mine Safety and Health Administration (MSHA)
requirements for silica composition, and will implement standards MSHA requirements for
worker safety should an inordinate amount of silica be detected in 1he aggregate resource. Id

Accordingly, the Board finds that the dust mitigation measures recommended by Arctic and
undertaken by the Applicant are sufficient to ensure minimization ofany potential dust conflicts,
and that implementing such dust mitigation measures will reduce Crystalline Silica dust to
insignificant levels.

AIR QUALITY STANDARDS

Although opponentscontend that the Project fails to comply with air quality standards
established by other agencies, such as the American Lung Association, the American Medical
Association, Wisconsin Department ofHealth Services, Gravel Watch Ontario, the Centers for
Disease Control, NIOSH, Cobra Building, Central Oregon Safely and Health Administration,
and 1he Uni1ed Stated Department of Labor, the Board denies this contention because the air
quality standards that the Applicant is required to meet for the proposed mining operation are not
established by any of the above agencies. See letter from Arctic dated July 18, 2014 (Exhibit
HHHHHH). The Board finds that the relevan1 air quality standards that the Applicanl is required
to meet are established by the Oregon Department of Environmental Quality (DEQ) and not by
any other organization or govcmmental agency.

MEASURES TO MINIMIZE CONFLICTS:

The Board funher finds that these conflicts arc minimized to a level lhat is not significant
through compliance with the following reasonable and practicable measures, which the Board
imposes as conditions of approval on the Project:

12. There shall be no blasting on the site.

27. The mining operations shall comply with the most current air quality standards
from Oregon Administrative Rules Chapter 340, Divisions 20, 21, and 28, for ambient air
quality for a distance 500 feel in all directions from any public road or conflicting use
localed along the access road if the mining traffic is the primary cause of the road dust.
(RLDC$91.030.B.2)
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28. The main facility access road from Placer road to the scale house shall be paved
to prevent the generation ofdust.

29. The discharge ofcontaminants and dustcaused from the mining and processing or
mineral and/or aggregate resources shall comply with applicable DEQ ambient air quality
and emission standards. The operator shall cease all mining and processing operation
within one hour of the malfunction ofany air pollution control equipment, and shall not
resume operation until the malfunction has been corrected in compliance with applicable
DEQ rules and standards. (RLDC$91. 030.1)

30. On site surfaces travelled by off-road or on-road sources shall be watered
whenever significant visible dust emissions (opacity approaching 20%) are observed
behind or beside a moving vehicle.

31. Water sprayers shall be used to control dust emissions from crushers and screens
operating on site. "

As support for this conclusion, the Board relies upon Dr. De Hoog's testimony that
implementing the above mitigation measures on the site would ensure that fugitive dust levels
would conform with DEQ standards. See Air Quality Impact Report by Arctic Engineering, Ltd.,
dated August 19, 2013, at sections 5.0 and 8.0 (Appendix H of the Applications); see also letter
from Artie, dated July I, 2014 (Exhibit QQQQQ). The Board finds that because Dr. De Hoog
concluded that these measures would ensure conformance with DEQ standards, these measures
will, under the safe harbor provision in OAR 660-023-0180( I )(g), by definition, minimize dust
conflicts from the mine for purposes ofOAR 660-023-0180. Although some opposition
testimony expressed concerns about dust, the Board finds that it did not undermine the evidence
presented by Dr. De Hoog.

Based upon the evidence cited above, the Board finds it necessary to impose the above six
conditions on its approval of the Project to ensure conformance with applicable DEQ dust
standards and to minimize dust conflicts associated with the Project.

OTHER DISCHARGES:

The Board finds that other potential discharges at the site include; (1) diesel engine emissions
from onsite mobile equipment and vehicle travel; and (2) stormwater.

Diesel Engine Emissions:

IDENTIFICATIONOF CONFLICTS:

The Board finds that there will be potential conflicts with allowed uses in the Impact Area
resulting from the use ofmining equipment and vehicles that generate diesel engine exhaust,
which contains pollutants such as nitrogen oxides, carbon monoxide, and sulfur dioxide. As
support for its conclusion. the Board relies upon the Air Quality Impact Report. See Appendix 1-1
of the Applications.
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MEASURES TO MINIMIZE CONFLICTS:

The Board further finds that these conflicts are minimized to a level that is not significant
through compliance with the following reasonable and practicable measures, which the Board
imposes as conditions of approval on the Project:

32. The majority (51% or more in terms of total fleet horsepower) of diesel engines
powering off-road equipment shall meet federal Tier 2 ofT-road engine standards or
better. This requirement shall be met by using equipment with engines originally built to
meet these standards or through retrofit to reduce emissions to these levels.

33. On site idle times for heavy-duty diesel truck engines shell be limited to no more
than five minutes per truck trip."

As support for this conclusion, the Board relies upon Dr. De Hoog's test imony that
implementing these measures would ensure that diesel emission levels would conform with DEQ
and EPA standards. See Air Quality Impact Report by Arctic Engineering, Ltd., dated August
19, 2013, al Section 6.0.2 (Appendix H of the Applications) and letter from Arctic doted July I.
2014 (Exhibit QQQQQ). The Board finds that, because Dr. De Hoog concluded that these
measures would ensure conformance with applicable DEQ and EPA standards, these measures
will, under the safe harbor provision in OAR 660-023-0 I 80(1)(g), by definition. minimize diesel
emission conflicts from the mine for purposes of OAR 660-023-0180. The Board finds that Dr.
De Hoog's testimony was unrebutted.

Based upon the evidence cited above. the Board finds it necessary to impose the above two
conditions on its approval of the Project to ensure conformance with applicable DEQ and EPA
air quality standards and to minimize conflicts resulting from diesel exhaust associated with the
Project.

Water:

IDENTIFICATION OF CONFLICTS:

The Board finds that there will be no potential conflicts with approved uses in the Impact Arco
due to water quality or quantity. As support for this conclusion, the Board relies upon three
sources. First, as to stormwater, the Board relics upon testimony from the Project civil engineer,
Westlake Consultants, Inc. ("Westlake"). See Sunny Valley Sand And Gravel Erosion and
Sediment Control and Storm Water Narrative dated August, 2013 at Appendix J of the
Applications. As explained in Westlake's report, Applicant will develop and implement a
stormwater control plan in accordance with the Best Management Practices for Reclaiming
Surface Mines in Oregon, 1997 and DEQ 1200A standards. Id The Applicant has obtained a
1200A permit, and it is current. Id. Further, Westlake explained that the Applicant has designed
the Project such that there will be no offsite stormwater point discharge from the Property. Id.
In short, the Board finds that there will be no stormwater flowing from the Property to offsite
locations and that there will be no potential conflictswith approved uses in the Impact Area due
to stormwater discharges.
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Second, the Board relies upon the testimony of Project hydrogeologist Shannon & Wilson, Inc.,
which concludes that, although water quality and quantity conflicts could occur between the
Project and nearby residential properties, absent minimization and mitigation measures, such
conflicts will be minimized to a level no longer significant through the implementation of
specific monitoring and, as necessary, binding mitigation measures. See Shannon & Wilson
Sunny Valley Hydrogeology PAPA Report, dated August 2013 (Appendix B ofApplications)
and Groundwater Summary Discussion, dated June 18. 2014 (Exhibit H). One such mitigation
measure is the preparation ofa Spill Prevention Control and Countermeasure (SPCC) Plan to
manage accidental spills and releases. The Board finds that compliance with the SPCC Plan,
together with implementation of the stormwatermanagementsystem, will prevent and mitigate
impacts from spills and will ensure that the mechanical aspects of the mining operation (drilling,
washing, crushing, hauling) will not be a possible groundwater contamination source. As
support for this conclusion, the Board relies upon the expert opinion to this effect from Shannon
& Wilson. See Hydrogeology PAPA Report dated August 2013 (Appendix B to Applications)
and Groundwater Summary Discussion, dated June 18, 2014 (Exhibit 1-1). The Board finds that
this testimony is compelling in light ofShannon & Wilson's extensive experience and detailed
analysis, which includes reviewing 68 wells within 3,600 feet of the Site and eleven months of
precision groundwater elevation monitoring from onsite wells. Id.

Third, the Board finds that Applicant has demonstrated that all water necessary for the proposed
operation has been appropriated to the Property and is legally available. First, the Board relies
upon the face that, as an industrial operation, the Project is an "exempt use" under state law and
thus has a water right not to exceed 5,000 gallons per day. ORS 537.545. Further, the Board
finds that, pursuant to this statute, no registration. certificate, or permit is required for such use of
groundwater. Id. Second, for the reasons discussed in the letters from the Applicant's water
rights attorney, Manha Pagel, dated May 27, 2014, June 23, 2014, and July 7, 2014 (Exhibit S
with attachments; Exhibit PPPpp), which reasons are incorporated herein by reference as
findings, the Board finds that water for the Project is available and will be appropriated from a
source authorized by permit from OWRD. The primary source ofwater for the Project will be
from reservoir storage of surface waters. See letter from Martha Pagel, dated June 23, 2014
(Exhibit S). The Applicant has applied for water rights to divert water from Grave Creek and
surface run-off during the months ofJanuary, February and Morch each year, for storage in three
small reservoirs. ld OWRD records show water is, in fact, available for the reservoir
applications that are intended to provide water for mining operations. (Ex. S, Attachment I, p. 9,
OWRD Water Availability Report.) The three applications are currently on administrative hold
with OWRD. pending successful completion of the land use process before the County, and en
Administrative Law Judge has concluded that there has been no forfeiture of water rights and no
basis for cancellation of the applications. (Ex. S. p.7; Ex. S, Attachment 6) The Applicant also
has an existing and valid water right for irrigation use on the Site, if needed. Id. The Boord
finds that this testimony was not sufficiently rebutted or challenged.

Furthermore, the Board relies upon testimony from the Project hydrogeologist that, the risk of
conflicting use of groundwater between the Project and local wells is unlikely:
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"Seepage from the streambed supplies a saturated zone that recharges any groundwater flow
paths, such as to wells. Consequently, the saturated zone beneath Grave Creek is highly likely to
recharge shallow aquifers tapped by nearby wells. In technical terms, such a condition is termed
a 'recharge boundary.' where a ready supply ofgroundwater can meet the demand for
groundwater drawn from wells."

See Shannon & Wilson Groundwater Summary Discussion dated June 18, 2014 (Exhibit 1-1). The
Board finds that, as explained in its Hydrogeology PAPA Report and Groundwater Summary
Discussion, Shannon & Wilson reached this conclusion after conducting a comprehensive
analysis of all OWRD-registered well logs within and beyond the designated 1,500-foot impact
area from the Propery. Hydrogeology PAPA Report at Sections 4.2 and 4.3. Moreover, the
Board finds that this testimony was not rebutted or challenged with specificity by any expert.

Additionally, the Board finds that the mine will not reduce the flowofGrove Creek downstream
because water lost naturally from Grave Creek along the Site is restored to Grove Creek by
seepage a short distance downstream of the Site and this groundwater path will remain the same
during and after mining of the Site. See letter from Shannon & Wilson, dated June 18, 2014
(ExhibitVVVVV). Moreover. the Board imposes a condition ofapproval requiring on-site
monitoring wells to monitor groundwater levels. Therefore, the Board finds that a reasonable
person would rely upon the testimony from Westlake, the Applicant's water rights attorney,
Martha Pagel, and Shannon & Wilson to conclude that all water necessary for the proposed
operation can be appropriated to the site and is legally available and that all water conflicts can
be minimized to a level that is not significant.

MEASURES TO MINIMIZECONFLICTS:

Because there are no identified conflicts associated with offsite stormwater discharges, the Board
finds that it is not required to identify measures that would minimize such conflicts.

The Board further finds that conflicts with water quality and quantity are minimized to a level
that is not significant through compliance with the following reasonable and practicable
measures. which the Board imposes as conditions of approval on the Project:

20. Water used in the mining or processing ofmineral and/or aggregate resources
shall be appropriated from a source authorized by permit from the Oregon Department of
Water Resources. With the exception of onsite process water released to onsite settling
ponds turbid water shall not be released into lakes, ponds or watercourses. (RLDC
$91.030.0)

21. Additional monitoring wells and hydrogeologic testing, coupled with ongoing
groundwater level monitoring, will establish baseline conditions and identify early
groundwater level declines should they occur during mining operations. Pressure
transducers with dedicated dataloggers shall be installed to automate monitoring of
groundwater levels. Both shall be located and protected to allow long-term use without
disruption by mining. The existing observation wells shall be replaced ifand when they
are decommissioned due to the progression ofmining activity.
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22. Monitoring data shall be reviewed and reported to DOGAMI at quarterly intervals
for a minimum of 3 years and shall continue per DOGAMI requirements until mining
activities are complete. This monitoring program shall document current conditions and
identify any recommendedmitigation measures that must be implemented 10 counter
substantial loss of the water resource for the nearby residences.

23. Infiltration trenches shall be constructed around each mine cell. The water
applied to the infiltration trench shall provide a positive hydrostatic head in the sand and
gravel that reduces groundwater declines adjacent to the mine cells. Monitoring as well
as observed seepage into the active she shall be utilized for development of final design
and evaluation ofmitigation measures as necessary. Should proactive infiltration fail or.
be deemed inappropriate, well improvements such as resetting pumps at deeper depths,
well deepening, or changes in the mining operation shall be considered as alternative
mitigation options to alleviate water quality or quantity impacts.

24. Prior to mine operation, a final Spill Prevention Control and Countermeasure
(SPCC) Plan shall be developed for the facility substantially consistent with the sample
document provided by the U.S. Environmental Agency."

0AR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted connicts. For purposes of this section, "approved land uses"
are dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination of conflicts from the proposed mining of a significant aggregate resource
site, the local government shall limit its consideration to the following: ...

(B) Potential connicts to local roads used for access and egress to the mining site within one
mile of the entrance to the mining site unless a greater distance is necessary in order to
include the intersection with the nearest arterial identified in the local transportation plan.
Conflicts shall be determined based on clear and objective standards regarding sight
distances, road capacity, cross section clements, horizontal and vertical alignment, and
similar items in the transportation plan and implementing ordinances. Such standards for
trucks associated with the mining operation shall be equivalent to standards for other
trucks of equivalent size, weight, and capacity that haul other materials;

IDENTIFICATION OF CONFLICTS:

The Boardmakes the following findings as to each potential conflict to local roads used for
access andegress to the mining site within one mile of the entrance 10 the mining site:

• Sight Distance: There are existing trees, shrubs, and roadside embankment slopes along
portions of Placer Road that could affect vehicular flow. This could create a potential
conflict to local roads absent appropriate minimization or mitigation measures.
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• Road Capacity: The Placer Road at the Access Driveway, Sunny Valley at Placer Road
and Leland Road al Lariat Drive intersections were evaluated by Sandow. These
intersections are forecast to operate within acceptable performance standards established
by Josephine County of a Level of Service (LOS) of LOS D or better. Actual analysis by
Sandow indicate an LOS A for those intersections during the AM and PM peak hours in
both 2013 and 2033, with the proposed mine operation. No road capacity improvements
are required as a result of the proposed development.

• Cross Section Elements: The Hau! Route has an average pavement width of 22-24 feet,
paved shoulders or 0-2 feet, and gravel shoulders of 0-5feet. The cross section
elements meet minimum functional standards for existing roadways. No cross section
improvements are required as a result of the proposed development.

• Horizontal and Vertical Alignment: Sandow evaluated the Haul Route to Interstate 5 for
permanent height and side obstacles that would restrict truck traffic. There were no
horizontal or vertical alignment issues that would restrict truck traffic. No horizontal or
vertical alignment improvements are required as a result of the proposed development.

• Safety: Roadway safety is evaluated for an existing roadway based on how the roadway
operates and how the roadway will be projected to operate in the future. There is no
indication of locations along the Haul Route with geometric issues or a history of crashes
that would be perpetuated by an increase in roadway traffic or an increase in truck traffic
from the Project.

As support for these conclusions, the Board relies upon the testimony of the Applicant's traffic
engineer, Sandow Engineering ("Sandow"), who completed an analysis of existing conditions,
projected transportation impacts of the proposed mine, and compliance with applicable
standards. See TIA, dated July 29, 2013, in Appendix_G of the Applicationsat p. 28. In the TIA,
Sandow reached each of the conclusions adopted by the Board as findings above. Based on
Sandow's analysis, the Board finds that implementation of vegetation removal and earthen
embankment modifications to minimize conflicts at the on-site driveway location, the
intersection of Edgerton Lane/ Placer Road and the intersection of Leland Road/ Lariat Drive
by the imposition of mandatory Condition No. 18, such conflict minimization is achieved and
such conflicts are rendered no longer significant.

Further, the Board finds that opponents' contentions to the contrary do not undermine Sandow's
testimony. The Board addresses each of the opponents' contentions below.

COVERED BRIDGE

Although opponents contend that haul trucks generated by the Project will use the covered bridge
at the intersection of Sunny Valley Loop and Pincer Road, thereby increasing traffic, potentially
damaging a bridge of historical significance and causing unsafe conditions, the Board does not
concur with this contention because the covered bridge is not part of the Haul Route. is weight
restricted, and its use by trucks will be prohibited by a condition of Project approval. The Board
finds that the covered bridge will not be utilized by trucks generated by the Project.

The proposed Haul Route will not use the covered bridge. See Figure 2 of the TIA (Appendix
G). The covered bridge is a narrow one lane bridge with a stated weight limit of20 tons. See

Page 37 of88 - Sunny Valley Sand & Gravel Findings of Fact, Conclusions of Law, & Decision
Attachment 4
Page 37 of 95



letters from Sandow, dated June 23, 2014 and July 14, 2014 (Exhibits Mand UUUUU). As a
condition of Project approval, trucks will not be allowed to use the covered bridge. Condition
No. 19. For these reasons, the Board finds that the covered bridge will not be subject to unsafe
or damaging conditions due to trucks generated by the Project

ROADWAY MEASUREMENTS

Although opponents contend that the roadway measurements by Sandow are inaccurate and that
the affected roadways do not meet County roadway standards. the Board denies these
contentions because such measurements were taken in accordance with industry design
standards. The Board finds that the Placer Road, Sunny Valley Loop, and Leland Road roadway
measurements provided by Sandow are accurate and demonstrates that the roadways meet
County roadway standards.

Placer Road has a four-inch (4") white stripe and two four-inch (4") yellow stripes separated by a
four-inch (4") buffer space. See letters from Sandow, dated July 7, 2014 and July 14, 2014
(Exhibit UUUUU). The industry standard measurement for travel lane design purposes, and the
standard adopted by Oregon, is to measure from the center of the buffer space of the double
yellow stripe to the center of the white stripe. Id. Robert Kalin also measured the road, but
performed his measurements from the inside edge of the yellow stripe to the inside edge-of the
white stripe. ld.; see also letter from Robert Kalin, dated June 23, 2014 (Exhibit JJ). The Board
finds that Sandow accurately performed all roadway measurements in accordance with industry
standards. Conversely, the Board finds that Mr. Kalin did not perform his roadway
measurements in accordance with industry standards.

The industry standard for average roadway width according to the American Association of State
Highway and Transportation Officials (AASHTO) is to measure in sections from the outside
edge of the pavement to the outside edge of the pavement, which includes the addition of any
paved shoulders. and then provide a weighted average over the length of the roadway. See letters
from Sandow, elated July 7, 2014 and July 14, 2014 (Exhibit UUUUU). The Board finds that
Sandow accurately provided average roadway width measurements in accordance with industry
standards. Conversely, the Board finds that opponents did not perform average roadway width
measurements in accordance with industry standards because they did not provide a weighted
average. See letter from Robert Kalin, dated June 23, 2014 (Exhibit JJ).

Additionally, the Board finds that Sandow and opponents did not measure the exact same
roadway locations. making it difficult to directly compare measurements. See letters from
Sandow, dated July 7. 2014 and July 14, 2014 (Exhibit UUUUU). The Board also finds that
inconsistent striping on Placer Road results in variable measurements. Id

Furthermore. although opponents contend that Sandow's roadway measurements are inaccurate
because she used a tape measure rather than a grade rod, the Board finds this dislinction does not
affect the credibility of Sandow's analysis. The Board is persuaded by Sandow's analysis and
her long-standing expertise as a professional traffic engineer, and the Board finds that her
roadway measurements are accurate. Additionally, the Board finds that there is no substantial
evidence in the record to refute Sandow's roadway measurements or analysis.
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Furthermore, although some shoulder widths along Placer Road do not meet roadway standards
for new construction, the Board finds that County roadway standards for new construction are
not applicable to existing roadways. Id. According to AASHTO, the fact that roadways do not
meet newdesign standards does not mean that existing roads are unsafe. Id. The Board finds
that crash history indicates that existing shoulder width is not the cause ofcrashed within the
area, and the Board finds thatall shoulder widths along Placer Road meet the minimum
functional standards. Id.; see also TIA (Appendix G to Applications).

For the reasons stated above, the Board finds that all of Sandow's roadway measurements are
accurate and that substantial evidence in the record demonstrates that Placer Road meets all
applicable roadway standards.

TRUCKTURNING RADIUS

Although opponents contend that gravel trucks cannot safely make turns onto Placer Road,
Sunny Valley Loop, Leland Road, and Lariat Road, the Board denies these contentions because
the Board is persuaded by the truck turning analysis perfonned by Sandow, which demonstrates
that, based on industry standards for trucks, these turns can be made by trucks safely and legally.
See leners from Sandow. dated June 23, 2014, July 7, 2014 and July 14, 2014 (Exhibit 15) and
Exhibit UUUUU). The Board finds that gravel trucks can safely and legally make turns onto
Placer Road, Sunny Valley Loop, and Leland Road.

The truck turning analysis by Sandowwas created using a design software program that uses
design controls outlined in the American Association of State Highway and Transportation
Officials' (AASHTO's) manual, is based on industry standards for trucks, and is used by public
agencies, such as ODOT, for determining truck paths on roadways and intersections. Id. The
truck turning analysis shows that, based on industry standard driving path and turning radius
controls, gravel trucks can make turns onto Placer Road, Sunny Valley Loop, and Leland Road
safely and legally. Id. The Board relies on Sandow's truck turning analysis and finds that gravel
trucks can make turns onto Placer Road, Sunny Valley Loop, and Leland Road safely and
legally. Additionally, the Board finds that opponents' contentions to the contrary were not
presented by an expert, were nol supported by substantial evidence in the record, and did not
reasonably call into question the conclusions reached by Sandow.

TURNS AT INTERSECTIONS

Furthermore, although opponents contend that it is illegal for a truck to travel outside of the
yellow lines when making a tum at an intersection, the Board denies this contention because
such maneuver is allowed by law and expressly acknowledged in the 2014-2015 Oregon
Commercial Drivers Manual. See letters from Sandow, dated July 7, 2014 and July I4, 2014
(Exhibit UUUUU). Driving over double yellow lines indicating a no passing zone or highway
divider is prohibited, except when a driver makes a tum at an intersection. ORS 811.420 and
ORS 811.430. The ODOT Highway Design Manual ("HDM") states that an intersection
designed to "accommodate" a truck means that "somelevel ofencroachment upon other lanes is
necessary for a vehicle to make a particular movement." HOM, Section 8.3.8. It is standard
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practice to design intersections to "accommodate" truck movements. See letters from Sandow,
dated July 7, 2014 and July 14, 2014 (Exhibit UUUUU). Additionally, Section 2.7.6 of the
2014-2015 Oregon Commercial Drivers Manual provides recommendations for trucks making
turns at intersections and provides:

"If you are driving a truck or bus that cannot make the right turn
without swinging into another lane, tum wide as you complete the
tum .... If you must cross into the oncoming lane to make a tum,
watch out for vehicles coming toward you ...."

Therefore, the Board finds that it is not illegal for gravel trucks to cross the double yellow line
when making a tum at an intersection.

MINE ENTRANCE

Although opponents contend that the mitigation strategics to improve sight distance at the mine
entrance are inadequate, the Board denies this contention because additional mitigation measures
are not necessary nor feasible. The Board finds that the mitigation measures recommended by
Sandow are reasonable and sufficient to achieve adequate sight distance at the mine entrance.
and the Board adopts such mitigation measures as conditions of this approval.

There is adequate sight distance to the west, so there is no need for a deceleration lane or other
additional mitigation measures. See letters from Sandow, dated July 7, 2014 and July 14, 2014
(Exhibit UUUUU); see also TIA (Appendix G ofApplications). A deceleration lane is used to
allow a truck to slow down in a separate lane away from the travel lane. id. However:, the Board
finds that a deceleration lane is not necessary because there is adequate sight distance to allow a
car traveling on Placer Road to stop for a truck slowing down and entering the mine entrance.
Id.

An acceleration lane is used to allow a truck to enter the roadway and get up lo speed before
merging into the traffic lane. Id Adding an acceleration lane would require widening the
roadway to the west of the site. Id. However, there is not enough right-of-way to construct an
acceleration lane meeting AASHTO recommendations for lane width, lone length, and length of
taper because the properties fronting the roadway in this area are privately owned and not owned
by the Applicant. Id. Since widening the roadway is not feasible, Sandow recommended
mitigation strategies, including removing the vegetative visual obstruction and providing a
warning system alerting motorists of a truck entering the roadway. Id. The Board finds that the
mitigation measures recommended by Sandow are reasonable and sufficient to achieve adequate
sight distance at the mine entrance, and the Boord adopts such mitigation measures as conditions
of this approval

ROADWAY SAFETY

Although opponents contend that roadway elements along Placer Road present an increased
probability of traffic accidents due to truck traffic. the Board denies this contention because the
history of crash data does not indicate a safety concern that would be perpetuated by an increase
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in truck traffic. The Board finds that existing cross section elements of Placer Road, such as
shoulder width, lane width, and the presence of a ditch, have not historically created safety
concerns, and accordingly, the Board finds that there is no substantial evidence in the record
demonstrating that a safety problemsexists that will be perpetuated by increased truck traffic.

All reported crashes along Placer Road within the last six (6) years have been single vehicle
crashes attributed to speeds too high for roadway conditions. See letters from Sandow, dated
July 7, 2014 and July 14. 2014 (Exhibi1 UUUUU); see also TIA (Appendix G ofApplications).
With the added truck traffic, the total traffic volumes would be within the capacity that the
roadway was designed for. Id Based upon the study of traffic volumes and roadway geometry,
there is no greater risk of a truck causing a traffic accident than any other road user. Id.
Therefore, the Board finds that increased truck traffic on Placer Road will not create a safety
problem.

TIA METHODOLOGY

Although opponents challenge the methodology used in the TIA, the Board denies this
contention because the TIA followed industry standard methodology. The Board finds that the
methodologies used in the TIA are appropriate and produced accurate results.

Sandow conducted turning movement counts at the studied intersections consistent with ODOT
and the Highway Capacity Manual's requirements for evaluating Level of Service at
intersections. See letters from Sandow, dated July 7, 2014 and July 14, 2014 (Exhibit UUUUU);
see also TIA (Appendix G ofApplications). Sandow'scounts were consistent with the data
provided by Josephine County in its July 20, 2012 Lrnffic count, and Sandow's countswere used
to supplement such county data. Id Traffic counts fluctuate on a daily basis and it is standard in
the industry to see a 10% change in traffic counts on a daily basis at the same locations. Id.
Additionally, a spot speed study was performed at the site entrance and utilized the traffic count
data by Josephine County in 2012. Id. Sandow based the sight distance analysis on a 55 mph
speed limit to provide a more conservative analysis parameter and ensure adequate sightdistance
measures. lei.

The Board relies on industry standard methodologies and the data provided by Josephine County
in 2012 and finds that the methodologies used in the TIA are appropriate and produced accurate
results.

SCHOOL BUS

Although opponenLS contend that increased truck traffic will cause safety problems for school
buses, the Board denies this contention because the Applicant will mitigate such potential
conflict. Sandow recommended school bus mitigation measures based on her long-standing
experience as a professional traffic engineer and on the recommendations set forth in the Manual
ofTraffic Control Devices adopted by Oregon. See letters from Sandow, dated July 7, 2014 and
July 14. 2014 (Exhibit UUUUU). The Board finds that the school bus mitigation measures
recommended by Sandowarc reasonable and sufficient to mitigate this potential conflict, and the
Board adopts such mitigation measures as conditions of this approval.
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OPPONENTS' ADDITIONAL CONTENTIONS

Further, although several opponents express concern about the Project generating increased
traffic (particularly truck traffic) and safety hazards, the Board finds that this testimony was
generalized and speculative in nature. l1 was not presented by an expert, and it did not
reasonably call into question the conclusions reached by Sandow. Therefore, the Board finds
that a reasonable person would rely upon Sandow's testimony to conclude that. subject to the
above-referenced conditions, the Project will minimize all potential impacts to local roads used
for access and egress to the mining site along the Haul Route. The Board finds that the proposed
conditions recommended by Sandoware reasonable, practicable, and will minimize any traffic
conflicts with local roads. Accordingly, the Board imposes these measures as conditions of
approval on the Project.

MEASURES TOMINIMIZE CONFLICTS:

The Board further finds that reasonable and practicable measures will minimize these conflicts.
Specifically, Sandow concluded that implementing the following mitigation measures on the site
would minimize these potential conflicts to local roads for purposes ofOAR 660-023-0180:

"I 5. The access or service road(s) to and from the extraction site to a public road shall
meet the following standards:

a. The most current air quality standards from Oregon Administrative Rules
Chapter 340, Divisions 20, 21, and 28, for ambient air quality for a distance
500 feet in all directions from any public road or conflicting use located along the
access road if the mining traffic is the primary cause of the road dust. (RLDC
$91.030.B.2)

b. The applicable standards from Oregon Administrative Rules Chapter 340,
Division 35, for vehicular noise control for a distance of 500 feet in all directions
from any public road or conflicting use located along the access road. (RLDC
§9/.030. B.I)

c. The access point and approach shall be designed by a professional
engineer, who shall assure adequate site distance and address road geometry.

d. The approach shall be constructed simultaneously with the proposed
private bridge constructed across Grave Creek and shall not begin until the
applicant has approval from all appropriate authorities, such as the Oregon
Department of State Lands and the Army Corps of Engineers.

c. Applicant shall obtain an approved commercial road access permit from
Public Works prior to the issuance ofa development permit from Planning.
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I6. The applicant shall work with Three Rivers School District prior to each year to
ascertain the safest school bus drop off and pick up locations. The applicant shall then
provide permanent signage ahead ofthe selected school bus stops consistent with the
requirements in the Manual ofTraffic Control Devices which recommends that a
"School Bus Stop Ahead" sign be placed ahead ofany stop inwhich you cannot sec
500 feet in advance. The applicant shall make every attempt to submit a letterof
satisfaction from the Superintendent ofThree Rivers School District to the Planning
Directorno later than the last working day in August each year.

17. Prior to initiation oftruck hauling from the site, warning signage shall be placed
on Placer Road near the approach to the mine site to warn others oftrucks entering the
roadway.

18. Trees and shrubs shall be cleared and the roadside shall be modified to provide
sight distances at the mine access to PlacerRoad and at the intersections ofEdgerton
Lane/ Placer Road and Leland Road/ Lariat Drive, as described in Section 7.0 ofthe
submitted Sandow Traffic Report dated July 2013.

19. Gravel trucks shall not use the historic Grave Creek Bridge."

Based upon the evidence cited above, the Board finds it necessary to impose the above five
conditions on its approval ofthe Project to ensure conformance with applicable site distance
standards and to minimize conflicts resulting from site distance limitations associated with the
Project roadway.

OAR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted conflicts. For purposes of this section, "approved land uses"
arc dwellings allowed by a residential zone on existing platted lots and other uses forwhich
conditional or final approvals have been granted by the local government. For
determination ofconflicts from the proposed mining ofa significant aggregate resource
site, the local government shall limit its consideration to the following: ...

(C) Safety conflicts with existing public airports due to bird attractants, i.e., open water
impoundments as specified underOAR chapter 660, division 013;

IDENTIFICATION OF CONFLICTS:

The purpose ofthis aspect ofthe analysis is to ensure that the proposed mining use does not
maintain water impoundments that attract birds, which can cause safety conflicts for nearby
airports. As specified in OAR chapter 660, division 013, and ORS 836.623, he Board is only
permitted to regulate water impoundments when they are located within 10,000 feet ofa runway
outside ofan approach corridorand within 40,000 feet ofa runway within an approach corridor
for an airport with an instrument approach ("Regulatory Zone"). The Site is not located within
the Regulatory Zone ofany public airports. Therefore, the Board finds that the proposed mining
use will not cause any safety conflicts with any existingpublic airports.
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MEASURES TO MINIMIZE CONFLICTS:

Because there are no identified safety conflicts with existing public airports, the Board finds that
it is not required lo identify measures that would minimize such conflicts.

OAR 660-023-0180 (S)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted conflicts. For purposes of this section, "approved land uses"
are dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination of conflicts from the proposed mining ofa significant aggregate resource
site, the local government shall limit its consideration to the following: ...

(D) Conflicts with Goal 5 resources within the impact area that are shown on an
acknowledged list ofsignificant resources and forwhich the requirements ofGoal 5 have
been completed al the time the PAPA is initiated;

IDENTIFICATION OF CONFLICTS:

The Board makes the following findings as to the existence ofconflicts with inventoried Goal 5
resources:

• Riparian Corridors: ODFW Class I and II stream mapping was adopted by the County to
inventory Riparian Corridors. The Riparian Corridor that occurs along Grave Creek and
the main stem ofShanks Creek are considered "Class l" streams, and unnamed
intermittent drainages and smaller forks ofShanks Creek are considered "Class II"
streams. There is a conflict with Grave Creek's Riparian Corridor in that there is a bridge
proposed to cross Grave Creek foraccess to the site. The bridge abutments will be
anchored within the Riparian Corridor, and a fill prism will be placed for the alignment of
the access road.

In addition, there are two crossings planned across Shanks Creek for access to Mine Cells
6 and 7. The access is limited to minimal crossings for the excavation equipment to
access the two cells, as the sand and gravel that is mined within those two cells will be
transported via conveyor bell system across Shanks Creek. Mitigation ofany impact to
the Riparian Corridorwill occur pursuant to the Applicant's Riparian Mitigation Plan as
reflected in Appendix E to the Applications. Within the rest ofthe Project site, 50-foot
setbacks from Grave and Shanks Creeks will be maintained. The mining would avoid any
intrusion into inventoried riparian corridors because at least 50-foot setbacks will be
maintained. The mining will not cause dewateringofthese creeks, as water removed
from the active mine cells will be pumped into infiltration trenches that surround the
various mine cells. This water will infiltrate back into the adjacent sand and gravel and
aquifer, decreasing the potential fordewatering the creeks.

• Federal Wild and Scenic Rivers: No conflicts because no inventoried resources within the
area.

Page 44 of 88 - Sunny Valley Sand & Gravel Findings of Fact, Conclusions of Law, & Decision
Attachment 4
Page 44 0l95



• Oregon Scenic Waterways: No conflicts because no inventoried resources within the
area.

• Oregon Recreation Trails: No conflicts because no inventoried resources located within
the Site or the Impact Area.

• Natural_Areas: No conflicts because no inventoried Natural Areas within the Site or
Impact Area.

• Wilderness Areas and Open Space: No conflicts because no inventoried Wilderness
Areas and no inventoried Open Space either on the site or within the Impact Area.

• Scenic Views and Sites: No conflicts because no inventoried Scenic Views and Sites
within the site or Impact Area.

• Wetlands: No conflicts, as wetlands are being avoided on site with the potential
exception of a very limited ephemeral ditch located at the western site boundary, which
would be impacted subject to any necessary state/federal authorizations.

• Wildlife Habitat: "Deer Winter Range" has been inventoried by the County both on site
and within the Impact Area. Short- term impacts include temporary deterrence of
daytime use due to activity on the site. Those impacts from disturbance would be short
term as deer are quick to habituate or adapt to routine activity. No long term adverse
effects are anticipated.

As support for these conclusions, the Board relies upon the analysis of the scientists al Terra
Science, Inc. ("TSI"), who conducted an analysis ofpotential conflicts between the Project and
inventoried Goal 5 resources. See "Natural Resource Assessment for the Sunny Valley Sand &
Gravel Project," by TSI dated August 2013 at Appendix D of the Applications ("TSI Goal 5
Report"). In that report, TS! reached each of the conclusions adopted by the Board as findings
above. Id. The Board finds TSl's testimony to be particularly credible due to the site-specific
nature ofTSJ's observations, TS l's knowledge of the Project, TSI's scientific training, and TST's
experience conducting natural resource assessments.

Although opponents contended that groundwater was an inventoried Goal 5 resource, the Board
denies this contention because the Board finds that there is no evidence in the record
demonstrating that groundwater is a Goal 5 resource inventoried by the County. Therefore, the
Board finds that groundwater is not an inventoried Goal 5 resource for purposes of this analysis.

further, the Board finds that opponents' contentions to lhe contrary do not undermine TSI's
testimony. The Board adopts specific findings as to each of these contentions below.

IMPACTS TO GRAVE AND SHANKS CREEKS

Although opponents contend that development of the Project will constitute a significant conflict
with the Grave and Shanks Creek riparian corridors and fishery resources, the Board denies this
contention for three reasons. First, Applicant will place bridge footings or conveyance support
structures outside and landward of the identified jurisdictional boundaries of Grave and Shanks
Creek in order to span the creeks and avoid direct impacts to Grave and Shanks Creeks, their
habitat, associated wildlife, and floodplains. See TSI Goal 5 report set forth at Appendix D; see
also letter from TSI dated July 21, 2014 (Exhibit EEEEEE). Second, Applicant will provide
SO-foot buffers around Grave and Shanks Creeks, which exceed Oregon Department of Fish and
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Wildlife's (ODFW's) requirements for inventoried Class I and II streams. ld; see also letter
from TSI, dated June 23, 2014 (Exhibit I).

Third, Applicant has modi lied its operational plans and diversion schedules by omitting one
water reservoir from its plans and by scheduling to divert water from Grave Creek only during
those dates specifically approved by Oregon Water Resources Department (OWRD). See letter
from TSI, dated June 23, 2014 (Exhibit I). Furthermore, ODFW has determined that the
proposed use of water for storage during the months of January. Februaryand March will not
result in a detrimental impact to fish. (Exhibit S, Attachment 1, p. 13-18.)

Lastly, the Applicant's mining plan includes collection of groundwater into detention/recharge
ponds or infiltration swales, located between the mine cells and the riparian setback boundaries
of Grave and Shanks Creeks, which are intended to recharge the groundwater zone within the
Site. See "Natural Resource Assessment for the Sunny Valley Sand & Gravel Projcet, " by TS!
dated August 2013 at Appendix D of the Applications. Furthermore, water lost naturally from
Grave Creek along the Site is restored to Grave Creek by seepage a short distance downstream of
the Site, and this groundwater flow pathwill remain the same during and after mining. See letter
from Shannon & Wilson, dated June 18, 2014 (Exhibit VVVVV). Therefore, the Board finds
that dewatering of the mine will not significantly reduce stream flow of Grave or ShanksCreeks.

Because Project equipment will span thejurisdictional boundaries ofGrave and Shanks Creeks,
and because the Applicant will provide SO-foot buffers around Grave and Shanks Creeks, the
Board finds that conflicts with their riparian corridors will be adequately mitigated.
Furthermore, based on the changes to the Project's operational plans and diversion schedules,
and based on the mining plan, the Board finds that any conflicts with fishery resources or
downstream systems are adequately mitigated. The Board also finds that although opponents
reiterated their contention in later submittals, they did not offer any meaningful rebuttal of the
points made by TSI. Therefore, the Board denies the opponents' contentions on this issue.

NOISE IMPACTS TO WILDLIFE

Although opponents contend that noise generated by the Project will create a significant conflict
with wildlife, such as deer, the Board denies this contention because it is persuaded by the
testimony of DSA that wildlife do not alter their natural habitats in response to noise being
generated at a mining site so long as there is no threat to their well-being. See letters from DSA
dated July 7, 2014 and July 11.2014 (Exhibit I I I I I). The Board relies on the long-standing
professional experience of the acoustical engineers at DSA and on DSA's testimony that the
Environmental Protection Agency (EPA) has studied effects of noise on wildlife and other
animals and produced documents concluding that wildlife and other animals will often react to a
new noise source when first introduced, but then, if there is no physical threat to their well-being
and if the noise level is in the range predicted to radiate from the proposed mine, will acclimate
to the noise and return to their normal patterns. Id

The Board finds this testimony compelling because it offers an expert prediction based upon case
studies. Therefore, the Board denies the opponents' contentions on this issue.
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UNLAWFUL "TAKE" OF WILDLIFE

Although opponents contend that development of the Project will result in an unlawful "take" of
Golden eagles and Northern Sported Owls, the Board denies this contention for three reasons.
First, the Board finds that OAR 635-044-0130(1)-which prohibits the "take" ofany protected
wildlifeis not an approval criterion applicable to the Applications because no provision of law
(the "take" rule, the Goal 5 rule. statute, local code. or case law) states as much. Second, and
likewise, the Board finds that the County lacks the authority 10 enforce "take" rules in this
context because, again, no provision oflawgrants this authority.

Third, the Board finds that, even if the "take"rule applied, a reasonable person would not
conclude, based upon the evidence in the whole record, that development ofthe Project would
actually result in a "take." Applicant will begin operations beyond the distance of the quarter
(1/4) mile and half (I/2) mile protection areas for the Golden eagle sites. See Sunny Valley Sand
and Gravel -- Aggregate Extraction/Mining Excavation Golden Eagle Risk Assessment prepared
by Northwest Resource Solutions ("NRS"), dated July 3, 2014 ("Golden Eagle Report") (Exhibit
OOOOO); see also letter from NRS dated July 17, 2014 (Exhibit 111111). It will take
approximately 15 to 20 years before the proposed operations would enter the proximity ofa
quarter (1/4) mile of the existing eagle site. Id. Even if the existing nest is still present after IS
to 20 years, appropriate mitigation measures will be applied during the nesting seasonal
restriction. Id. The Board finds that such mitigation measures arc feasible because during the
nesting seasonal restriction, the Applicant can conduct operations outside of the mitigation
radius. Therefore, the Board finds that opponents have not undermined TSI's testimony that the
Project will not result in a "take" of any wildlife.

ENDANGERED PLANT SPECIES

Although opponents contend that the Project poses a conflict with the endangered plant species
Gentner's fritillary (Fri1i/lariagenfneri), the Board denies this contention for three reasons.
First, the Board finds that this subsection is concerned with conflicts with Goal inventoried
resources, and the County has not designated Gentner's fritillary as an inventoried resource. For
this reason alone, the Board finds that there is no merit to the opponents' contention.

The Board finds that, in conjunction with completing its Goal S resources analysis, TSI
completed a comprehensive assessment of the Property for a variety of threatened and
endangered species, including those listed by the County and state and federal agencies. See TSI
Goal S report set forth at Appendix D; see also letter from TSI dated July 21, 2014 (Exhibit
EEEEEE) As reported by TSI, the County has not designated Gentner's fritillary as an
inventoried resource. Id. The Board finds the opponents' statements suggesting the possibility
that other species could be present to be speculative.

Second, the Board finds that review under the Endangered Species Act of 1973 (ESA") is
triggered exclusively by a federal permit or funding decision, and that the ESA is not an
applicable approval criterion subject to this Board's review. See letter from Applicant's
attorney, Steve Pfeiffer, dated July 21, 2014 (Exhibit FFFFFF); see also letter from TSI dated
July 21, 20 I 4 (Exhibit EEEEEE). Third. the Board finds that identified populations of Frittilary
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were located in areas on the site that would not bedisrurbed for approximately ten years. See
letter from TSI dated July 2 1, 201 4 (Exhibit EEEEEE). The Board also finds that TST's
recommended seasonal surveys three years prior to disturbing suitable habitat in order to identify
potential sensitive species populations are reasonable and adequate to assureself-compliance
with state and federal ESA regulations. Id.

GOLDEN EAGLES AND NORTHERN SPOTTED OWLS

Although opponents contend that the Project poses a conflict with threatened or endangered
Golden eagles and Northern Spotted Owls, theBoard denies this contention for three reasons.
First, the Board finds that this subsection is concerned with conflicts with Goal 5 inventoried
resources, and the County has notdesignated Golden eagle or Northern Spotted Owl habitat or
nests as inventoried Goal 5 resources. See letter from NRS dated July 17, 2014 (Exhibit lllill).
For this reason alone, the Board finds that there is no merit to the opponents' contention.

Second, the Board finds that review under the ESA is triggered exclusively by a federal permit or
funding decision, and that the ESA is not an applicable approval criterion subject to this Board's
review. See letter from Applicant's attorney, Steve Pfeiffer, dated July 21, 2014 (Exhibit
FFFFFF); see also letter from NRS dated July 17, 2014 (Exhibit IIIII). Third, the Board finds
that proposed operations will not enter the proximity of the quarter ( 1/4) mile protection area for
Golden eagle sites until 15 to 20 years from the start of the mining operation. Id. The Board
also finds that even if the Golden eagle nests arc still in existence 15 lo 20 years from now,
NRS's recommended seasonal restriction is reasonable and adequate to assure self-compliance
with stale and federal ESA regulations. Id.

MEASURES TO MINIMIZE CONFLICTS:

For County inventoried resources, federal wi Id and scenic rivers, Oregon scenic
waterways, Oregon recreation trails, natural areas. wilderness areas, open space, scenic views
and sites, and wetlands, no conflict exists. Therefore, the County can find that no measures arc
needed to minimize conflicts.

For the County inventoried riparian corridors pursuant to Section 66.150.D and wildlife
habitat, the Board finds that conflicts can be minimized Lo a level that is not significant through
compliance with the following measures:

"6. Mining and processing mineral and/or aggregate resources shall be set back from
the top ofbank ofany stream in compliance with Aricle 72.040(B) (Special Setback
Requirements). Existing native vegetation shall be maintained in the setback area.
(RLDC$91.030.K).

34. No excavation or processing shall occur within the riparian corridor. All mining
and processing activity shall be set back 50 feet from the ordinary high water mark of
Grave and Shanks Creeks. (RLDC $72.040. B.I)
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35. No mining activity shall occur within the 100 year flood hazard area ofGrave and
Shanks Creeks. The floodplain boundaries shall be flagged or fenced and avoided by all
mining activity. (RLDC §91.030.L)

36. Construction ofthe access road to Placer Road shall occur above the ordinary
high water mark ofGrave Creek and shall comply with the standards contained in Article
69.1 -Flood Hazard Overlay of the RLDC. (RLDC $91.030.L)

37. The applicant shall not fill, excavate or otherwise disturb wetlands on the site
until permits are obtained from the Department of State Lands (DSL) and the Army
Corps of Engineers and implements any required pre-disturbance mitigation.

38. No mining activity- excavation or processing- shall occur within the boundaries
ofany on-site wetlands.

39. The applicant shall follow the mitigation measures contained in the Riparian
Mitigation Plan prepared by Terra Science, Ince., dated August 2013, and the mitigation
measures contained in the Golden Eagle Risk Assessment prepared by Northwest
Resource Solutions, Inc., dated July 3, 2014.

40. The applicant shall install native trees and shrubs in accordance with the County
screening regulations.

41. Access roads adjacent to the mining area boundaries shall be graveled with
crushed rock with nominal sizing ofat least one inch maximum dimension."

As support for this conclusion, the Board relics upon TSl's testimony and NRS's testimony that
these measures will minimize the identified conflicts to a level that is not significant. See TSI
Goal S Report set forth in Appendix D ofthe Applications and NRS's Golden Eagle Report
(Exhibit 00000). Based upon the evidence cited above, the Board finds it necessary to impose
the above conditions on its approval of the Project to minimize conflicts with identified Goal 5
resources. The Board finds that the Project operating plan, as conditioned, incorporates oil such
measures.

OAR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shall specify the predicted conflicts. For purposes of Ibis section, "approved land uses"
are dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination of conflicts from the proposed mining of II significnnt aggregate resource
site, the local government shall limit its consideration to the following: ...

(E) Conflicts with agricultural practices; and

Page 49 of 88 - SunnyValley Sand & Gravel Findings of Fact. Conclusions of Law. & Decision
Attachment 4
Page49of95



IDENTIFICATION OF CONFLICTS:

The Board finds that the Project will nor generate any significant conflicts with agricultural
practices on surrounding lands. As support for this conclusion. the Board relies upon the results
of Applicant's agricultural survey. See Table I, Appendix M of the Applications. The Board
finds that Applicant's survey identified 9 parcels with low-intensive, small-scale agricultural
activities (limited to livestock grazing, greenhouses, and private gardens), within one mile of the
Property. Id None of these activities appeared to be for commercial purposes. Id In short, the
Board finds that only isolated, small-scale agricultural practices are occurring on surrounding
lands.

Further, as explained above, the Board finds, based upon the testimony of various Project
consultants, and subject to adoption and implementation of various minimization measures, there
will be no significant conflicts between the Project and allowable uses, including farm uses,
within the Impact Area.

The Board finds that, due to the limited nature and small scale of existing, non-commercial,
agricultural practices, the relative lack of proximity to the mining operation, and the various
measures that will minimize Project conflicts to a level that is insignificant, the Project will not
force a significant change in or significantly increase the cost of accepted farm or forest practices
on surrounding lands devoted to farm or forest use. Therefore, there will be no conflicts between
the Project and agricultural practices.

Although Edward Brett testified that he operates a nursery on his property within the Impact
Arca, and Joann Brett testified that she has an organic garden on her property within the Impact
Area, the Board finds that such testimony was not supported by any specific evidence in
sufficient detail to identify "accepted farm practices" that must be considered under ORS
21 5.296. See letters from the Bretts (Exhibit MM). Specifically, the Board finds that a nursery
license does not constitute substantial evidence identifying "accepted farm
practices." Furthermore, the Board finds lhat the Bretts did not contend that the Project would
force a significant change in or significantly increase the cost of accepted farm or forest practices
on their property. Id. Additionally, the Board finds that organic farming is not properly viewed
as either a "farm use" or an "accepted farm practice." Dierking v, Clackamas County, 38 Or
LUBA 106 (2000) (so holding). Moreover, although William and Elizabeth Corcoran testified
that they have a business plan for a proposed winery on their property within the Impact Area
and currently operate an agricultural business including a vineyard, fruit trees, berry field,
vegetables. bee hives, timber and Christmas trees, the Board finds that such testimony was not
supported by any specific evidence in sufficient detail to identify "accepted farm practices"
under ORS 215.296. See letters from the Corcorans (Exhibits YYY, ZZZ and GGGG). In
addition, the Board finds that the Corcorans did not contend that the Project would force a
significant change in or significantly increase the cost of accepted farm or forest practices on
their property. ld

Therefore, the Board finds that a reasonable person would rely upon the agricultural survey and
the testimony and evidence of various Project consultants, as described herein, to support the
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conclusion that the Project will not generate any significant conflicts with agricultural practices
on surrounding lands.

MEASURES TO MINIMIZE CONFLICTS:

Because there are no identified conflicts with agricultural practices. the Board finds that it is not
required to identify measures that would minimize such conflicts.

0AR 660-023-0180 (5)(b) The local government shall determine existing or approved land
uses within the impact area that will be adversely affected by proposed mining operations
and shaJI specify the predicted conflicts. For purposes of this section, "approved land uses"
are dwellings allowed by a residential zone on existing platted lots and other uses for which
conditional or final approvals have been granted by the local government. For
determination of conflicts from the proposed mining of a significant aggregate resource
site, the local government shall limit its consideration to the following: ...

(F) Other conflicts for which consideration is necessary in order to carry out ordinances
tbnt supersede Oregon Department of Geology and Mincrnl Industries (DOGAMI)
regulations pursuant to ORS 517.780;

The Board finds that there arc no other conflicts for which consideration is necessary. The
Board finds that the County has adopted Ordinance 2006-002, which incorporates OAR 660
023-0180 and DOGAMI requirements with minor language changes. Therefore, the Board finds
that the County does not have any ordinances that supersede DOGAMI regulations pursuant to
ORS 517.780.

0AR 660-023-0180(5)(0) The local government shall determine any significant conflicts
identified under the requirements of subsection (c) of this section that cannot be minimized.
Based on these conflicts only, local governments shall determine the ESEE consequences of
either allowing, limiting, or not allowing mining at the site. Local governments shall reach
this decision by weighing these ESEE consequences, with consideration of the following:

(A) The degree of adverse effect on existing land uses within the impact area;

(B) Reasonable und practicable measures that could be taken to reduce the identified
adverse effects; and

(C) The probable duration of the mining operation and the proposed post-mining use of the
site.

For the reasons explained in response to subsections (3) and (4) above, the proposed conditions
of approval will minimize all identified connicts. Therefore, the Board does not need to conduct
on analysis of the ESEE consequences of the mine.

0AR 660-023-0180 (5)(e) Where mining is allowed, the plan and implementing ordinances
shall be amended to allow such mining. Any required measures to minimize conflicts,
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including special conditions and procedures regulating mining, shall be clear and objective.
Additional land use review (e.g., site plan review) if required by the local government, shall
not exceed the minimum review necessary to assure compliance with these requirements
and shall not provide opportunities lo deny mining for reasons unrelated to these
requirements, or to attach additional approval requirements, except with regard to mining
or processing activities:

(A) For which the PAPA application does not provide information sufficient to determine
clear and objective measures to resolve identified conflicts;

(B) Not requested in the PAPA application; or

(C) For which a significant change lo the type, location, or duration of the activity shown
on the PAPA application is proposed by the operator.

The Board finds that its approval of the Project complies with this subsection. First. the Board is
rendering its final decision of approval by signing these Findings of Fact and Conclusions of
Law 10: (I) designate the Property as a significantGoal 5 mineral and aggregate resource in the
County Comprehensive Plan text and map relating to the County's inventory of significant Goal
5 resources; and (2) apply the Mineral and Aggregate Resource Zone (MARZ) designation to the
Propeny. Second, the Board finds that its conditions of approval are clear and objective. As
support for this conclusion. the Board finds that the StaffReport included most of the final
conditions, and no party contended that these conditions wore not clear und objective. Third, the
Board finds that its decision also approves the Site Plan for the Project, which is consistent with
the approvals for the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application. Further, the Board finds that there ore no additional land use reviews
required for the Project.

0AR 660-023-0180 (5)(D Where mining is allowed, the locnl government shall determine
the post-mining use and provide for this use in the comprehensive plan and land use
regulations. For significant aggregate sites on Class I, IJ and Unique farmland, local
governments shall adopt plan and land use regulations to limit post-mining use to farm
uses under ORS 215.203, uses listed in ORS 215.213(1) or 215.283(1), and fish and wildlife
habitat uses, includingwetland mitigation banking. Local governments shall coordinate
with DOGAMI regarding the regulation and reclamation of mineral and aggregate sites,
except where exempt under ORS 517.580.

The Board finds that the Projcct is not located on Class I, II, or Unique farmland. See Appendix
A of the Applications. Therefore, the Board is not required to limit post-mining uses to farm
uses under ORS 215.203, uses listed in ORS 215.213(1) or ORS 215.283(1), or fish and wildlife
habitat uses.

Further, the Board finds that the Applicant has proposed, and the Board determines, that post
mining uses of the Property are those allowed as of right and conditionally under a current map
designation or such uses as may be allowed under future alternative designation, if allowed by
law.
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Finally, the Board finds that the Applicant has included a conceptual reclamation plan with the
Applications. See Appendix L. Plate 4 of the Applications. The Applicant has testified that it
has submitted this plan to DOGAMI for approval.

The Board finds that the Applications satisfy the requirements of this subsection.

0AR 660-023-0180 (5)(g) Local governments shall allow a currently approved aggregate
processing operation at an existing site to process material from a new or expansion site
without requiring a reauthorization of the existingprocessing operation unless limits on
such processingwere established at the time it was approved by the local government.

The Board finds that this section is not applicable because the Project is not a currently approved
aggregate processing operation at an existing site.

0AR 660-023-0180(7) Except for aggregate resource sites determined to be significant
under section (4) of this rule, local governments shall follow the standard ESEE process in
OAR 660-023-0040 and 660-023-0050 to determine whether to allow, limit, or prevent new
conflicting uses within the impact area of a significant mineral and aggregate site. (This
requirement docs not apply if, under section (5) of this rule, the local government decides
that mining will not be authorized at the site.)

The Board finds that this provision outlines the procedures for the County to follow if the
County, in its discretion, intends to allow, limit, or prevent new conflicting uses within the
Impact Area of the Project. In this case, neither the Applicant nor any other parties are
requesting that the County engage in this discretionary determination at this time. Further, the
Board finds that uses in the Impact Arca would be subject to the requirements of the current
RLDC and County Ordinance 2006-002 (Article 66.150 B. Impact Area Agreement, if
applicable). Therefore, the Board declines to conduct an ESEE to allow, limit, or prevent new
conflicting uses within the Impact Area of the Project.

OAR 660-023-0180(8) In order to determine whether information in a PAPA submittal
concerning an aggregate site is adequate, local government shall follow the requirements of
this section rather than OAR 660-023-0030(3). An application for approval of an aggregate
site following sections (4) and (6) of this rule shall be adequate if it provides sufficient
information to determine whether the requirements in those sections arc satisfied. An
application for a PAPA concerning a significant aggregate site following sections (3) nod (5)
of this rule shall be adequate if it includes:

(a) Information regardingquantity, quality, and location sufficient to determine whether
the standards and conditions in section (3) of this rule are satisfied;

For the reasons set forth at pages 42-47 of the Applications narrative andAppendix A of the
Applications, which reasons are incorporated herein by reference, the Board finds that the PAPA
Application includes the information required by this subsection. Further, for the reasons set
forth above in response to OAR 660-023-01803), the Board denies the contentions from
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opponents that the Applicant provided incomplete information regardingquantity, quality, and
location of the aggregate material in the deposit.

(b) A conceptual site reclamation plan;

The PAPA Application includes a conceptual reclamation plan at Appendix L, Plate 4 of the
Applications. The Board finds that the PAPA Application includes the information required by
this subsection.

(c) A traffic impact assessment within one mile of the entrance to the mining urea pursuant
to section (S)(b)(B) of this rule;

For the reasons set forth al pages 56-57 of the Applications narrative and the TIA at Appendix G
of the Applications, which reasons are incorporated herein by reference, the Board finds tho! the
PAPA Application includes the information required by this subsection. Further, for the reasons
set forth above in response to OAR 660-023-0180(5)b)B), the Board denies the contentions
from opponents that the Applicant provided incomplete information regarding traffic impacts.

(d) Proposals to minimize any conflicts with existing uses preliminarily identified by the
applicant within a 1,500 foot impact area; and

For the reasons set forth at page 48-63 of the Applications narrative, which reasons are
incorporated herein by reference, the Board finds that the PAPA Application includes the
information required by this subsection. As additional findings in response to this subsection,
the Board incorporates by reference the findings and conditions set forth above in response to
OAR 660-023-0180(5)(c), which explain the Applicant's proposals to minimize conflicts with
existing uses within the Impact Area.

(e) A site plan indicating the location, hours of operation and other pertinent information
for nil proposed mining and associated uses.

For the reasons set forth at pages 12-15 of the Applications narrative and the phasing and mining
plan presented in Plates 3 and 4 in Appendix Lof the Applications, which reasons arc
incorporated herein by reference, the Board finds that the Applications include the information
required by this subsection.

0AR 660-023-0180(9) Local governments shall amend the comprehensive plan and land
use regulations to include procedures nod requirements consistent with this rule for the
consideration of PAPAs concerning aggregate resources. Until such local regulations arc
adopted, the procedures and requirements of this rule shall be directly applied to local
government consideration of a PAPA concerning mining authorization, unless the local
plan contains specific criteria regarding the consideration of a PAPA proposing to add a
site to the list of significant aggregate sites, provided:

(a) Such regulations were acknowledged subsequent to 1989; and

Page 54 of 88Sunny Valley Sand& Gravel Findings of Fact, Conclusions of Law. & Decision
Attachment 4
Page 54 0f95



(b) Such regulations shall be amended to conform to the requirements of this rule at the
next scheduled periodic review afterSeptember 1, 1996, except as provided underOAR
660-023-0250(7).

The Board finds that the County has amended its comprehensive plan and land use regulations
underCounty Ordinance 2006-002 to adopt the procedures and requirements of0AR 660-023
0180, including specific criteria regarding the consideration ofa PAPA concerning mining
authorization. Thus, in accordance with this subsection, the Board finds that the County is
required to directly apply both the substantive requirements and procedures ofCounty Ordinance
2006-002 that are consistent with OAR 660-023-0180, and the requirements and procedures of
0AR 660-023-0180, when evaluating a PAPA concerningmining authorization. See also Morse
Bros.. Inc. v. Columbia County, 37 Or LUBA 85 (1999), affd 165 Or App 512 (2000); Eugene
Sand & Gravel, Inc. v. Lane County, 44 Or LUBA 50, 96 (2003) ajf'd 189 OrApp 21 (2003)
("The Goal 5 rule for aggregate establishes a comprehensive regulatory scheme that is intended
to supersede local review standards for aggregate.")

The Board further finds that, in accordance with this subsection and the referenced case low,
only the provisions ofCounty Ordinance 2006-002 that are consistent with OAR 660-023-0180
and the provisions ofOAR 660-023-0180, themselves, are applicable to the PAPA and Zone
Change Applications.

The Board finds that, subject to these findings, the County has properly applied the relevant
provisions ofCounty Ordinance 2006-002 and OAR 660-023-0180 to the PAPA Application and
the Comprehensive Plan Amendment and Zone Change Application.

III. RLDC ARTICLE 66.1 - MINERAL & AGGREGATE RESOURCEZONE
(MARZ)

The Board finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application satisfy the applicable approval criteria set forth in the RLDC as follows:
66.130 - Permitted Uses

The following uses, with accessory uses, shall be permitted usingMinistcrinl Review
Procedures (Article 22), unless Site Plan Review is required (Article 42), in which case uses
shall be permitted using Quasi-judicial Review Procedures (Article 22). Uses shall also
meet the applicable development standards listed in Section 66.180. In all cases except
farm uses, a Developmen I' Permit shall be required for final approval (Article 41 ) ....

B. Mining nod processing ofmineral and aggregate resources subject to the conditions
underwhich mining is permitted in the MARZ approval, or the Special Property
Development Standards contained in Article 91.030 (Special Property Development
StandardsforAggregate Operations).

The Board finds that all ofthe Applicant's proposed uses (mining and processing and accessory
uses) are permitted within the MARZ.
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66.150 - Placing Land Within the Mineral and Aggregate Resource Zone

Only lands that are determined to be a significant mineral and aggregate site (including on
site buffer areas in the control of the mine operator or owner), and which have been
authorized for mining pursuant to 0AR 660-023-0180 (Mineral andAggregate Resources),
shall be placed within the MARZ. ... An application to designate lands within the MARZ
shall meet the following requirements:

A. Application Requirements. An application to amend the comprehensive plan and
zone maps shall be submitted with the required fees. The application content shall comply
with Article 46.030 (Plan AmendmentApplication Requirements) nod with 0AR 660-023
0180 (Post-Acknowledgment Plan Amendment Application Requirements). The application
shall demonstrate compliance with criteria contained in Article 46.040 (Plan Amendment
Review Criteria) and 0AR 660-023-0180 (Definition ofSignificant Site; Impact Area Conflict
Minimization/Resolution; Limitation ofNe Conflicting Uses).

The County deemed the Applications complete on February 28, 2014. The Board finds that the
content of the Applications complied with Article 46.030 and OAR 660-023-0180. Additionally,
for the reasons explained above in response to the criteria of 0AR 660-023-0180, which reasons
are incorporated by reference herein, the Board finds that the Applicant has demonstrated
compliance with OAR 660-023-01 80. Further, the Board finds, for the reasons set forth below
under the heading "Article 46.040 - Plan Amendment Review Criteria," which reasons are
incorporated herein by reference, Applicant has demonsu-ntcd compliance with the criteria
contained in Article 46.040.

Article 46.040 - Plan Amendment Review Criteria

A. Amendments lo a plan and zone map shall demonstrate compliance with all
applicable statewide and county goals and policies.

For the reasons explained above in Section I, "Statewide Planning Goals," which reasons are
incorporated herein by reference, the Board finds that the Applications demonstrate compliance
with all applicable statewide planning goals. Further, the Board finds that the Applications
demonstrate compliance with all applicable county goals and policies as follows:

County Goals and Policies

Goal 1-To preserve and maintain agricultural lands and the rural character of
Josephine County.

The Board finds that the Site is in a rural location within the county. Most of the area is forested
with scattered homes in a rural setting. See Appendix M of Applications. Most tax lots in the
vicinity of the Site are zoned either Forest Commercial/Wood Lot Resource or Rural Residential
- 5acre minimum. Id Accordingly, the Board finds that no land in the immediate vicinity of
the Site is zoned Agricultural (Exclusive Farm/Farm Resource - EFIFR). Therefore, the Board
finds that no agricultural lands will be impacted by the project
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With regard to maintenance of the rural character of Josephine County, the Board finds that
aggregate operations, approved and authorized under RLDC Article 66 (MARZ) and Goal 5, are
allowed uses under the RLDC. Further, the Board notes that enactment of RLDC Article 66
through Ordinance No. 2006-002 on March 8, 2006 expressly included the County's basic policy
to effectively address any conflict between aggregate operations and the quality of rural
residential uses and other natural resources through the County's permitting process, which is
consistent with the requirements of 0AR 660-023-0180 and which honor end protect the
County's rural environment. See Aggregate Resource Policy E, p. 4 ofOrdinance No. 2006-002.
Therefore, for the reasons explained herein in response to OAR 660-023-0180 and RLDC Article
66, the Board finds that since the Project meets the criteria ofOAR 660-023-0180 and RLDC
Article 66, the Project also meets this Goal.

Goal 2-To conserve and develop the forest lands of Josephine County.

As presented in Goal I, the land in the vicinity of the Site, as well as on the Site is primarily
forested. The Board finds that the forest in the vicinity will not be impacted by the Project.
Scattered trees exist on the eastern and southeastern portions of the site. See Appendix_J,
Existing Conditions - Site Map. Much of the Site's existing vegetation will be preserved, and no
mining will take place on the steep mountainsides north of Grave Creek or south ofCcll 6 in
order to protect the forest for future uses. Id at BMP & Operations Site Map; see also Plate 2 -
Phasing and Mining Plan ofApplications. Therefore, the Board finds that where there is timber
on the Site's mountainsides, the land will be preserved for future forestry uses. Finally, the
Board finds that mining and processing of aggregate resources is permitted on forest lands under
OAR 660-006-0025(4)(g). Therefore, the Board finds that approval of the Applications will
allow for appropriate development of forest lands in the County.

Goal3- Provide land allocations to encourage a wide variety of safe and affordable
housing.

The Site is currently under FC/WR and RR-5 zoning. This zoning allows for minimum housing
development. The Applications request a rezone to MARZ for mining purposes. The Board
finds that the current and future zoning for this Site do not lend themselves to future housing
developments. Therefore, the Board finds that this Goal is inapplicable.

Goal 4- Plan and develop facilities and services that are needed, and can be
afforded, by the residents of the county.

This Goal directs the County to provide for public facilities and services. Specifically, the Goal
addresses encouragement for future public water supply systems, development of a
transportation master plan, airport facilities, educational services as well as recreational
opportunities on public lands. The Board finds that the proposed mine does not require planning
and development for any additional facilities and services. See Applications narrative. p. 4 I.
Therefore. the Board finds that the Applications are consistent with this Goal.

Goal 5-To diversify, expand and stabilize economic opportunities for the
betterment or the county.

This Goal encourages protection ofland to provide for development of diversified commercial
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and industrial bases. The Board finds that mining on this Site provides for long term
employment for a skilled work force. See Applications narrative, p. 19. Additionally, the
mining will generate products to improve the infrastructure (roads, bridges, water systems, etc.)
and future housing (concrete, sand, gravels, and asphalt) needs of the County. Id. The Board
finds that these Applications meet the criteria of this Goal.

Goal 6-- Prevent loss of life and property due to natural and man-made hazards.

Themining on the Site wiU stay above the I 00 year floodplain, reducing any potential for flood
issues on the Site. See Appendix K ofApplications. Trees will be thinned and removed in
places where mining will take place, reducing the potential for fire on the Site. See Applications
narrative, p. 19. The reclamation plan includes a series of ponds and lakes that can be utilized
for wildfire control, as well as prevention of loss of life if there is a fire in the valley. See
Appendix L ofApplications. The Applicant plans to make these water features available to
appropriate fire fighters in case of fire emergencies. Id No known landslides arc mapped on the
site, as the property is a broad valley with treed mountainsides to the north and south. See
Applications narrative, p. 19. No mining activity will take place on the mountainsides, which in
tum reduces the potential for any landsliding. See Plate 2 - Phasing and Mining Plan of
Applications. The Board finds that by mining in the areas planned, no natural orman-made
hazards are anticipated.

Goal 7-Preserve valuable limited resources, unique natural areas and historic features,

Policies 1.A through LE

County Goal 7 slates that "Josephine County is especially rich in natural and cultural resources
that are important to the vitality of the local economy and the general livability of rural areas."
These resources include mineral and aggregate deposits, among others. "It is therefore the
purpose of this goal to develop policies, supported by implementing land use regulations that
will protect and enhance the county's natural and cultural resources in balance with individual
property rights and competing land uses." Italicized sections below are quoted from Ordinance
2006-002 regarding aggregate resources.

Policy 1 - Aggregate Resource Policies

A. ADMINISTRATIVE RULE IMPLEMENTATION. The policies contained within thisgoal
implement the requirementsfor the mining ofsignificant mineral and aggregate sites as
authorized by Oregon Administrative Rule (OAR), Chapter 660, Division 23, entitled,
Procedures and Requirementsfor Complying with Statewide Goal 5, except as modified under
Collaborative Problem Solving Authority as described in subsection C below.

B. BASE INFORMATION. Thissection describes the documentation upon which the
policies were based.

C. COLLABORATIVE REGIONAL PROBLEMSOLVING AUTHORITY. The standards and
proceduresfor an Impact Area Agreement described within these policies and implemented in
the Rural Land Development Code (code) are derivedfrom Collaborative Regional Problem
Solving Authoritypursuant to ORS 197.656.
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D. DEFINITIONS. This sectionpresents definitionsfor the countypolicies.

E. BASIC MINERAL AND AGGREGATE POLICY. This section acknowledges the
importance ofthese resources to the economy ofthe county andthe needto have a stable and
adequate supply. It isalso known that miningandhaulingfrequently involve significant impacts
on nearby existing andfu111re land uses andpublicfacilities. These impacts may adversely affect
the quality ofrural residential uses andother natural resources. It is the basic policy of
Josephine County to effectively address these conflicts during the permittingofnew and
expandedsignificant mineral andaggregate mining in ways that are consistent with the
requirements ofOAR 660-023-0180, andwhich also honor andprotect the county's exceptional
rural environment.

To apply this policy, the Ordinance states a Site under consideration must meet Goal 5
requirements. Those sites that meet those requirements will be placed in a Mineral and
Aggregate Resource Zone (MARZ). In addition, those sites must address Operating Standards
(J\rticle 91 of the RLDC) as well as attempt to secure an Impact Arca Agreement (IAA) for the
site.

The Goal cites the importance of special features (archaeological or historic sites) and limited
resources (mineral deposits and sensitive wildlife habitat) and the fact that these may be
endangered unless protected from the encroachment of incompatible land uses.

The Board finds that there are no archaeological or historic sites on the Site. See Appendix I of
Applications. Additionally, the Board finds that there are significant mineral resources (sand and
gravel) on the site. See Appendix A ofApplications. Finally, the Board finds that although there
is sensitive wildlife habitat on the Site, the impacts to such habitat will be minimized to a level
that is insignificant through the implementation ofmitigating measures. See Appendix D of
Applications and the discussion in response to OAR 660-023-0180(5), above. Although there
are Class I and 2 streams crossing the site, the Board finds that the vegetation associated with
these streams will be protected through minimum 50 foot setbacks, in accordance with this Goal.
See Appendix E ofApplications. The Board finds that through this application process and
Comprehensive Plan Amendment and Zone Change, the "limited resources" ofsand and gravel
arc being protected from encroachment, and the impact area for this Site has been analyzed and
will allow for protection to the mining Site. Therefore, the Board finds that these Applications
meet this Goal and associated policies.

Goal 8 - Pollution shall be controlled.

This Goal requires the Board ofCounty Commissioners to monitor and maintain acceptable
standards to avoid air. water and noise pollution. The Board finds that these Applications present
mitigation measures to protect these elements through a variety of Best Management Practices as
well as requests for specific State and Federal permits/standards to protect against pollution. See
Appendices B, E, H, and J ofApplications. Technical studies associated with the site include Air
Quality. Acoustical. Storm Water and Groundwater analyses to protect against pollution from the
proposed mining. Id. The Board finds that these reports and the Applications meet this Goal.
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Goal 9 - Development and preservation of energy.

This Goal encourages the reduction of energy use by residents of the County. Energy
conservation in design of developments, use of alternative energy sources and belier insulation
are the policies presented. The Board finds that this goal is inapplicable to the mining and
processing of aggregate resources.

Goal 10 - To depict a land use pattern to guide future uses, to implement the desires
of the county and to meet the requirements of the State of Oregon.

Policy 1.K

I. MINERAL ANDAGGREGATE RESOURCE ZONE (MARZ). Properties which have
been designatedsignificant mineral or aggregate resource sites, and which have been
approvedfor mining in compliance with the requirements ofOregon Administrative Rule-
660-023-0180, shall beplaced in the Mineral and Aggregate Resource Zone (MARZ).
Significant aggregate sites located within the Farm Zones that qualifyfor review using
conditional useprocedures shall not be placed in the MARZ

For the reasons explained above in response to the criteria of OAR 660-023-0180, which reasons
are incorporated herein by reference, the Board finds that the Site should be designated a
significant mineral and aggregate resource site and approved for mining. The Boord finds that
by rezoning the Site to MARZ, the site will be protected for mining, a long term land use within
the area. Therefore, the Board finds that these Applications meet this Goal and policy.

Goal 11 - The Comprehensive Plan shall be maintained, amended, and updated as
necessary.

This Goal provides the rules and procedures for maintaining, amending and updating the
Comprehensive Plan. This application specifically meets the criteria for amending the
Comprehensive Plan by inventorying the Site and amending the Comprehensive Plan. In
accordance with Policy (2) of this Goal, the purpose ofthis plan amendment is to allow
aggregate mining at the Site and protect the site for future mining use as well as from future
sensitive uses that may impact the mining. A map showing the new protected Site is presented
on Figure 2 of the Applications, in accordance with Policy (3) of this Goal. This application will
be presented and reviewed by the PlanningCommission and Board of County Commissioners in
the public hearing process, as required by this Goal. Therefore, the Board finds that these
Applications meet the criteria of this Goal.

Goal 12- Procedures shall be established for the planning and zoning of
unincorporated communities as needed and desired by the rural residents of Josephine
County.

This Goal addresses the desire by rural residents to establish "unincorporated communities".
The Board finds that this Goal docs not apply to the proposed mining Site, as there is no desire to
create this type of community.
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B. Requests involving changes for lands from a resource designation to a non-resource
designation shall either complywith statewide exception criteria contained in Oregon
Revised Statutes 197.732, and as implemented in Oregon Administrative Rules, Chapter
660, Division 4, or demonstrate the land is non-resource pursuant to the criteria contained
in Section 46.050 below.

The present Applications involve a request for changes from Forest Commercial/Woodlot
Resource (FC/WR) and Rural Residential - 5 acre (RR-5) zones to the Mineral and Aggregate
Resources Zone (MARZ). The Board finds that since the MARZ is a resource designation and
the proposed use is allowed under Goal 3, this criterion does not apply.

C. Requests involving changes to the plan and/or zone maps shall demonstrate the land
has adequate carrying capacity to support the densities and types of uses allowed by the
proposed plan and zone designations. The adequacy of carrying capacity, at a minimum,
shall be evaluated using the criteria listed below. The criteria arc to be considered together
to determine whether the geography of the land is suited to support the kind of
development associated with the proposed designations. +

I. The proposed density and types of uses can be supported by the facility,
service and other applicable development standards contained in this code or
contained in other applicable federal, state and local rules and regulations
governing such densities and types of uses;

For the reasons explained in response to Article 9I (Special Property Development Standards for
Aggregate Operations) below, which reasons are incorporated herein by reference, the Board
finds that the proposed density and type of use can be supported by the applicable development
standards specifically for mineral and aggregate operations contained in the code, and the
proposed density and use meets all applicable property development standards. Additionally, for
the reasons in Section I regarding Statewide PlanningGoal 12, above, which reasons arc
incorporated herein by reference, the Board finds that the proposed density and type of use is
supported by an adequate transportation system and the Applications will not significantly affect
any existing or planned transportation facilities for purposes of the Transportation Planning Rule.
Finally. for the reasons explained in Section II regarding OAR 660-023-0180, above, which
reasons are incorporated herein by reference, the Board finds that the proposed use complies
with all applicable standards contained in Statewide PlanningGoal 5 and OAR 660-023-0180.

2. Other physical characteristics of the land and surrounding area make the
land suitable for the proposed density and types of uses, to include consideration of
existing or potential hazards (flood, wildfire, erosion), the degree of slopes, the
presence of wetlands, geologic formations, mineral deposits and any other similar
natural or man-made conditions or circumstances;

The topography on the Site consists of hillsides to the north, southwest and central eastern
portion of the Site and a valley that trends east-west through the Site where actual mining will
take place. Applications narrative, pp. 10-12. The proposed use would be situated on the Sunny
Valley alluvial floor above the determined floodway and I 00-year floodplain in a rural,
unincorporated portion of the County. Id The valley is characterized by a broad, convex alluvial
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terrace that separates two westerly flowing drainages. Id The Site is primarily undeveloped and
contains one (I) small wetland area totaling approximately 0.03 acres, which has been delineated
on the southwestern portion of the Site and will not be impacted by the proposed mining
operation and a very limited ephemeral ditch, which may be impacted subject to applicable
state/federal authorizations. Id. Historically, the Site has been used for agricultural purposes,
including cattle grazing. Some logging has also occurred on the Site. Surrounding uses include
undeveloped land and rural residences. Id. Previous exploratory drilling and trenching on the
subject property in the 1930's and 1980 (Payne, 1980) indicated that the gravels were deep and
the boulders large. Id.

further, the Board finds that there are no identified or inventoried natural hazards in the general
area of the Property. No known mapped landslides occur on the Site, and the mining plan
addresses slope stability for cut-and-fill slopes. See Application, Appendix L.

for the reasons explained in response to the criteria in OAR 660-023-0180, above, which reasons
are incorporated herein by reference, the Board finds that the aggregate resource found on the
Site meets and exceeds the quality standards for base aggregate under OAR 660-023-0180, and
the Site qualifies as a significant aggregate resource site under Goal 5. See Appendix A of
Applications. Additionally, for the reasons cited and incorporated above, the Board finds that
the Site contains at least 6.9 million tons of aggregate, far exceeding the quantity criteria of
500,000 tons required by0AR 660-023-0180. The Board finds that based on the subsurface
work performed and presented in Appendix A, there is a significant aggregate resource on the
Site.

Therefore, the Board finds that the physical characteristics or the land and surrounding area
make the Site suitable for the proposed density and aggregate mining operation.

3. The land inits natural state accommodates the proposed uses and densities,
or special alterations or mitigation plans can make the land achieve the carrying
capacity described under items (IJ and [2] above;

Little site preparation is required before mining begins on the Site. Applications narrative, pp.
12-15. Some trees will be removed as mining progresses across the Site. Id Topsoil and
overburden will be excavated to build noise mitigation barriers in the eastern portions or the Site.
Id. Natural vegetation will remain along the Site lines to provide a visual screen. Id.

for the reasons above and those explained in response to conflict minimization under OAR 660
023-0180, above. which reasons are incorporated herein by reference, the Board linds that the
land in its natural state and with the stated special alterations or mitigation plans can
accommodate the proposed use and make the land achieve the required carrying capacity.

4. Development pursuant to the proposed uses or densities will notsignificantly
increase the risk from hazards to the residents of the development, the area or the
general public.

for the reasons explained in response to potential conflicts and conflicts minimization under
OAR 660-023-0180, above. which reasons arc incorporated herein by reference, the Board finds
that the Applicant has evaluated the potential risk from hazards, such as noise, dust or other
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discharges, and traffic, to the impact area. The Applicant has identified potential
hazards/conflicts, analyzed the potential impact of such hazards/conflicts within the defined
impact area, and proposed measures to mitigate such impacts where necessary. Id. With
implementation of the proposed mitigation measures, which the Board has imposed as conditions
of approval, the Board finds that the proposed development will not significantly increase the
risk from hazards to the area or the general public.

5. Features of the development will not result in future maintenance costs to the
public for the infrastructure needed to serve the development and the area that are
atypically higher than expenses for other developments in the same plan nod zone
designations (examples of infrastructure include streets, bridges, storm drain
facilities, erosion and sediment control facilities, and other similar public
infrastructure facilities); and

Infrastructure such as bridges, storm drainage, erosion and sediment control, and water and
septic services will be private on-site facilities, which will not result in future maintenance costs
to the public. See Applications narrative, pp. 31-32. The bridge over Grave Creek will be a
private bridge built on the Site serving only the owner, mining operator, employees, and invitees.
Id. Storm drainage and erosion and sediment control will be bandied on-site. Id. An exempt
domestic well on site will be used for drinking water purposes, as well as for dust suppression,
toilet and nursery needs. ld. Flush-type toilets will use non-potable water brought into the Site.
Id. Waste will be stored in an underground holding tank to be pumped, as necessary. Id. No
septic or leach field system is planned. Irrigation will continue utilizing the diversion point from
Grave Creek in accordance with the irrigation water rights currently on the property. Id.

While additional electrical service is desired for the shop area. there is current electrical service
to the Site already, and there arc two easements on the Site for an electrical transmission line that
traverses the Site. Id. Therefore, the Board finds that any future maintenance costs for electrical
service or for use of the public roads surrounding the Site will not be atypically higher than
expenses for other developments within the MARZ.

6. Special circumstances exist at or near the site that justify increased risks,
expensive or complex mitigation plans, or higher infrastructure costs to the public
from the development. This criterion can be used to consider specific community
needs that have arisen within the area since the existing zoning was implemented at
the site. Examples of circumstances which might support the application of this
criterion arc ... the location or discovery of unique natural resources ... and any
other circumstance that establishes a special need or benefit to the community that
justifies increased risks and costs. This criterion shall not be used to modify the
requirements of criterion I l J above.

For the reasons explained in response to the criteria of OAR 660-023-0180, which reasons are
incorporated herein by reference. the Board finds that the Site is rich in sand and gravel
(aggregate) resources. The Board also finds that these resources provide the foundation for base
rock. which. in tum, is an essential component for many needed public road improvements.
Appendix A of Applications. The Board finds that the Site will provide aggregate for future
private developments as well as public needs, and that designating the Site as a significant
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resource and allowing the proposed use will serve the public interest and justifies any increased
risks or costs associated with the development.

In summary, the Board finds that in considering the six (6) criteria discussed above together. the
Site has adequate carrying capacity to support the density and type of use allowed by the
proposed plan and zone designations.

D. The density and types of uses authorized by the proposed plan and zoning
designations are appropriate based on the requirements of subsection I I I or [2] below:

J. The change in designations at the location is consistent with the character of
the surrounding area. Consistency shall be demonstrated by a detailed review of the
relationship between the area covered by the proposed change in designations nod
the surrounding area, subject to the following rules. * * * *

2. Demonstrate how the introduction of inconsistent density or uses into an urea
is justified. This demonstration may be based upon changes in the area resulting
from rezonings, new residential, commercial, industrial or resource development,
the introduction or improvement of public facilities and services, changes in
demographics, changes in plan inventories, and other similar circumstances. The
application shall show how the proposed change in designations, in the context of
the foregoing circumstances, implements applicable state and/or county goals and
policies. The more the change introduces inconsistent densities and uses into an
area, the greater the burden on the applicant to justify the basis for the change.

The surrounding area is designated WR, RR-5 and Serpentine (S). See Figures I and 2 and Plate
I of Applications. The surrounding uses consist of undeveloped land and rural residences.
Appendix M of Applications. The Woodlot Resource District provides classification for lands
that have resource potential. but timber production is generally at a lower level than the primary
forest zone because of soil limitations and smaller lot size. RLDC Article 65. The Serpentine
District, which designates lands underlain by serpentinite or peridotitc geologic units, provides a
management classification that will permit treatment of such lands based on land capability.
RLDC Article 67. The Rural Residential - 5 acre zone provides classification for rural
residences. RLDC Article 61. Both the Woodlot Resource and Serpentine zoning designations
constitute resource designations, which are consistent with the MARZ. The Board finds that the
introduction of the proposed mineral and aggregate resource use into the area is justified for
three (3) reasons. First, the Board finds that the Site is rich in high-quality sand and gravel
(aggregate) resources, which provides the foundation for base rock, which, in tum, is an essential
component for many needed public road improvements. Appendix A ofApplications. The Site
contains an abundance of aggregate resources that far exceed the quantity threshold under OAR
660-023-0180. ld Secondly. the Board finds that there is a lack of permitted sand and gravel
sites in Josephine County of any magnitude, and this Site will provide needed aggregate for
future private developments as well as public needs. Applications narrative, p. 15. The Board
further finds that designating the Site as a significant resource and allowing the proposed use will
serve the public interest. Id. Finally, the Board finds that the Applicant will be subject to
conditions of approval ensuring that Applicant will mitigate any off-site impacts associated with
mine operations, including by incorporating screening and barriers, following best management
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practices, limiting hours for mining activities, establishing voluntary setbacks, and by
implementing a reclamation plan. Conditions of approval, Nos. 1-42. The Board finds that these
mitigation measures will ensure that the development poses no more than an insignificant impact
on surrounding existing or allowed uses within the impact area or to the public at large.

Finally, and most importantly, the Board finds that application of the MARZ designation, which
allows aggregate mining and processing uses upon demonstration of significant aggregate
resource, implements Statewide PlanningGoal 5 and the Basic Mineral and Aggregate Policies
adopted pursuant to Ordinance No, 2006-002. The record includes substantial evidence that tho
Site includes significant aggregate deposit which may be made available to meet the demand for
aggregate resources in the County through application of the MARZ designation, as proposed.

For these reasons, the Board concludes that this criterion is met.

E. Requests involving changes to the plan and/or zone maps within established
exception areas shall demonstrate the change complies with the criteria contained in
Oregon Administrative Rule 660-004-0018 governing plan and zone changes within
exception areas.

This criterion is inapplicable because the Applications do not involve changes to the plan and/or
zone maps within established exception areas.

66.150.€ Failure to Obtain an Impact Area Agreement.

If the mine operator is unable to enter into an impact area agreement with any of the
property owners within the impact area, documentation of the operator's efforts to reach
such an agreement shall be submitted to the Planning Director with the application or
within 30 days from the time when a completed application is accepted by the county.

The Board finds that the Applicant was unable to enter into an Impact Area Agreement (IAA)
with any property owners within the impact area. However, based on the Staff Report, which
documents the conclusion that all applicable IAA requirements have been met, the Board finds
that the Applicant complied with all applicable IAA requirements.

66.1S0.D Significant Riparian Corridors.

Mining proposals considered under this Section shall demonstrate that all conflicts with
acknowledged significant riparian corridors have been minimized or resolved by an ESEE
analysis. In addition to the notice requirements otherwise required by Chapters 2 and 4 of
this code, written notice shall be given to the Oregon Departments of Geology and Mineral
Industries (DOGAMI), Division of State Lands (DSL), Environmental Quality (DEQ) and
Fish and Wildlife (OOFW) for mining proposals that will impact acknowledged significant
riparian corridor.

For the reasons explained in response to OAR 660-023-0180(5) above, which reasons are
incorporated by reference as findings herein, the Board finds that all conflicts with
acknowledged significant riparian corridors have been minimized. Further, the Board finds that
DOGAMI, DSL. DEQ, and ODFW received notice of the Applications on June 3, 2014.
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66.170 -SITE RECLAMATlON

This section requires a DOGAMI operatingpermit and approved reclamation plan, in accordance
with ORS 517. 750 through 517.900. The Board finds that the DOGAMI operatingpermit and
reclamation plan was presented 10 the County and has been submitted to DOGAMI for review.
Plates 2 and 4 and in Appendix L ofthe Applications. DOGAMI cannot issue its permit until
the County land use action is complete. Therefore, the Board imposes a condition ofapproval
requiring that the DOGAMI operating permit and approved reclamation plan be presented to the
County prior to initiation ofmining. The Board finds that with such condition, this section is
met.

66.180-GENERAL PROPERTYDEVELOPMENT STANDARDS

A. Permit Review Requirements

The County requires specific permit requirements that are in conformance with Articles 20, 21,
22, 40, 41, 42, 44 and 45 as applicable to the Site application request. For the reasons explained
below, the Board finds that the Applications will comply with Articles 20, 21, 22, 40, and 41.
As explained below, the Board finds that Article 42 forSite Plan Review does not apply because
Ordinance 2006-002 has imposed specific development standards for aggregate operations under
Article 91. The Board further finds that Articles 44 and 45 are for Variances and Conditional
Uses, respectively, and do not apply because the Applicant is not requested any variances or
conditional uses. The Articles that do apply arc addressed herein.

• Articles20-22: The purpose of this Chapter is to establish the procedures to be used
in the revieofvarious land use applications and the issuance or denial ofland use
permits in Josephine County. Articles 20 through 22 include the basic review
provisions (20), pre-application review (21) and permit review procedures (22).

The Board finds that the Applicant and the County have followed the correct procedures
in review ofthese Applications.

• Article_A: Thepurpose ofthis Article is to establish the basic proceduresfor the
submission ofapplicationsfor land use permits in Josephine County.

The applications are requesting the following types ofactions: a post-acknowledgement
plan amendment to designate the Sile as a significant mineral and aggregate resource, and
a Comprehensive Plan map and text amendment and Zone Change to the MARZ. The
Board finds that the procedures have been followed for these Applications, as outlined in
Article 40.

The Board also finds that in accordance with Article 40, the Applicant requested to
consolidate all land use actions into one review process per 40.030 D. The Board further
finds that the Applicant followed all applicable procedures in submitting these
Applications, and the County deemed the Applications complete on February 28. 2014.
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B.

• Article_41: The purpose ofthis Article is to set out basic rulesfor the issuance, time
limit, extension, expiration and revocation ofland use permits.

The Board finds that it is feasible for the Applicant and the County to comply with this
Article.

• Article 42: This Article addresses Site Plan Review.

RLDC 91.020.A provides "All applications for the mining or processing of mineral
and/or aggregate resources in zones other than the Mineral andAggregate Resource
Zone (MARZ) and the Aggregate Resource Zone (AR) shall be processed as Conditional
Use Permits (Article 45), with a Site Plan Review (Article 42), and shall utilize Quasi
judicial Review Procedures as set forth in Review Procedures (Article 22)." (Emphasis
added). The Board finds that since the Applicant is requesting that the Site be placed in
the MARZ, Site Plan Review under Article 42 is not required.

As support for this finding, the Board relies on RLDC 91.030, which sets forth special
property development standards specific to aggregate operations that function as site plan
review. Moreover, the Board finds that pursuant to OAR 660-023-0180(9), while a local
government may adopt procedures and requirements for the consideration of PAPAs
concerning aggregate resources, such local procedures and requirements must be
consistent with the aforementioned OAR. The Board finds that the criteria under Article
42 is generic, while the development standards under Article 91 are specific to aggregate
sites. Any local procedures and requirements for aggregate sites must be consistent with
the OAR. The Board finds that only the specific standards under Article 9 I arc consistent
with the OAR; therefore, the Board finds that those are the site plan review standards
adopted by the county for aggregate sites.

Property Development Standards

1. Article81: The purpose ofthese standards is to ensure safe ingress and egress
to andfrom properties; to minimize street congestion and traffic hazards, to protect the
future operation oftransportationfacilities, to provide safe and convenient access to
businesses, public services, and places ofpublic assembly; and to make vehicular
circulation more compatible with surrounding land uses.

Finding: The Applicant submitted a TIA by Sandow (Appendix G of Applications),
which presents an analysis of the site access from Placer Road to the Site and
demonstrates that access to and from the Site will be safe and that street congestion and
traffic hazards will be minimized. The TIA also presents mitigation measures for site
distance concerns at intersections. Based on the TIA, the Board finds that the access road
and all roads along the Haul Route can meet the development standards ofArticle 81.
Additionally, Thornton Engineering, Inc.. has prepared conceptual design drawings for
the access road (Appendix K of Applications), and the Board finds that such designs de
monstrate that the access road will comply with the development standards of Article 81
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2. Article 91: Standards for development ofmineral and aggregate operations.
Thepurpose ofthisArticle is toprovide clear and objective development standards and
reviewproceduresfor approval andoperation ofmineral and aggregate mining and
processing sites located in any zone where these uses are authorized.

A. A Development Permit shall be obtained before any mining and/orprocessing
ofmineral or aggregate resources occurs. The applicant shall also obtain all other
permits requiredby this code and other licensing orpermitting entitles having
jurisdiction over the operation. The continuance ofadditional permits and approvals in
goodstanding shall be a conditionfor the continuance ofthe county'sDevelopment
Permit. Theperformance ofthe standards contained in thisArticle shall also be
conditions to the issuance and continuance ofthe Development Permit.

Finding: Based on the testimony of the Applicant, the Board finds that the proposed
mining and reclamation plans have been submitted to DOGAMI for its approval of an
operating permit and of the reclamation plan. See Appendix L ofApplications.
Furthermore, for the reasons explained herein, the Board finds that it is feasible for the
Applicant to obtain a Development Permit.

B. An access orservice road(s)to andfrom the extraction site to apublic roadshall
meet thefollowingstandards:

J. Meet applicable standardsfrom Oregon Administrative Rules Chapter
340 Division 35for vehicular noise controlfor a distance of500feet in all
directionsfrom any public road or any conflicting use located along the access
road.

Finding: For the reasons explained in these Supplemental Findings in response
to OAR 660-023-0 J 80(5)(b)(A), which reasons arc incorporated herein by
reference, the Board finds that all roads from the extraction site lo a public road
will be constructed and maintained to ensure compliance with applicable state
standards for noise control, subject to compliance with the following condition:

15. The access or service road(s) to and from the extraction site
to a public road shall meet the following standards: t • •

b. The applicable standards from Oregon Administrative
Rules Chapter 340, Division 35, for vehicular noise control

for a distance of500 feet in all directions from any public
road or conflicting use located along the access road.
(RLDC§91.030. 8.1)."

2. The most current air quality standardsfrom OregonAdministrative
Rules Chapter 340Divisions 20, 21, and 28for ambient air qualityfor a
distance of500feet in all directionsfrom any public road or any conflicting use
located along the access road ifthe mining traffic is the primary cause ofthe
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road dust. Where more than one mining operation uses the same road, all
operatorsshall beproportionately responsiblefor the cost and management of
dust abatement measures based on vehicle tripsper day.

Finding: For the reasons explained in these Supplemental Findings in response
to OAR 660-023-0180(5j(b)(A), which reasons are incorporated herein by
reference, the Board finds that all roads from the extraction site to a public road
will be constructed and maintained to ensure compliance with-applicable state
standards for ambient air quality, subject to compliance with the following
conditions:

15. The access or service road(s) to and from the extraction site
to a public road shall meet the following standards:

a. The most current air quality standards from Oregon
Administrative Rules Chapter 340, Divisions 20, 21, and28,
for ambient air quality for a distance 500 feet in all directions
from any public road or conflicting use located along the
access road if the mining traffic is the primary cause of the
road dust. (RLDC§91.030.B.2)."

C. The extraction area shall be substantially screenedfrom the view ofexisting
conflicting uses, subject to thefollowing specifications:

I. Mining andprocessing equipment, whether in use or in storage, shall be
screened. Stockpiles ofaggregate do not need to be screened and may
themselvesfimction as screening.

2. Screening may consist ofnatural vegetation and landscapefeatures, or
may be supplied by planting vegetation orplacement ofberms,fences or ot!ter
similar developmentfeatures. If vegetation is used as screening iishall be
maintained alive.

Finding: Applicant also submitted a landscape plan identifying existing vegetation and
topographic features within the extraction area that will be preserved to provide adequate
screening. See AppendixEto Applications. Additionally, inareas where existing
vegetation and/or topographic features are not adequate to provide effective screening or
cannot be preserved due to conflicts withmining activities, Applicant has proposed
specific types and densities of plantings. Id. No one contended that the Project would
not comply with this standard.

Based upon the testimonypresented, the Board finds that the Site Plan Review
Application complies with this standard, subject to compliance with the following
condition:
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"3. The extraction area shall be substantially screened from the view of
existing conflicting uses, subject to the following specifications:

a. Mining and processing equipment, whether in use or in
storage, shall be screened. Stockpiles of aggregate do not need to
be screened and may be used for screening.

b. Screening may consist of natural vegetation and landscape
features, or may be supplied by planting vegetation or placement of
berms, fences or other similar development features includingthe
proposed cyclone fence installed along excavations exceeding 3: I
slope and noise mitigation barriers. If vegetation is used as
screening it shall be maintained alive.

c. Earthen berms shall be stabilized with ground cover.

d. Visual screening may not be required if the topography,
growing conditions or other circumstances at the site make it
impractical or otherwise unnecessary to shield the site from the
view of conflicting uses. (RLDC $91.030.C)."

3. Earthen bermsshall bestabilized withground cover.

Finding: For the reasons explained in these Supplemental Findings in response to OAR
660-023-0180(5)b)A), which reasons are incorporated herein by reference, the Board
finds that the Applicant has proposed landscaping of topsoil/overburden stockpiles to
minimize air quality conflicts. The Board finds that the Site Plan Review Application
complies with this standard, subject 10 compliance with Condition No. 3(c), described
above.

4. Visualscreening may not be required ifthe topography, growing
conditionsor other circumstances at thesite make it impractical or otherwise
111111ecessary to sltield tlte sitefrom the vieofconflicting uses.

Finding: As stated above, Applicant also submitted a landscape plan identifying existing
vegetation and topographic features within the extraction area that will be preserved to
provide adequate screening. See Appendix_E to Applications. The Board finds that this
standard is met.

D. On-siteparking shall beprovidedforall employees, customersand official
visitors.

Finding: As shown on the Site Plan, parking will be provided on site. See Appendix J,
Site Development Map, Sheet I of2. The Board finds that this standard is met.
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E. A safetyfence must be constructed to protect the extraction sitefrom vehicular
orpedestrian intrusion whenever the site is within 200feetfrom a public road or an
off-site residence, or where the quarry is developed with hazardous vertical cuts. The
safetyfence may consist oforange vinylfence material commonly used at construction
sites.

Finding: No safety fence is necessary, given the remoteness of the site, with the
exception of a safety fence at the top of the processing/staging area. See Appendix_L.
DOGAMI Reclamation Plan Set, Plate 3. The Board finds that this criterion is met.

F, All mining and processing ofmineral and/or aggregate resources shall meet
and maintain the permit requirements ofthe Oregon Departments ofGeology and
Mineral Industries (DOGAMI), Division ofState Lands (DSL), and Environmental
Quality (DEQ).

Finding: For the reasons explained in these Supplemental Findings in response to OAR
660-023-01805)b)A), which reasons are incorporated herein by reference, the Project's
mining and processing ofmineral and/or aggregate resources will comply with applicable
state air quality and emission standards and applicable state and federal water quality
standards, subject to relevant conditions imposed in this decision. The Board finds that
an application has been submitted to DOGAMI for the operating permit and approval of
the reclamation plan. See Appendix L ofApplications. The Board imposes Condition
No. 14, which requires that all permits required by DOGAMI, DEQ, DSL, and OWRD,
or any other required state or federal permits, shall be provided to the County Planning
Director, and that all mining and processing ofmineral and/or aggregate resources shall
meet and maintain those permit requirements. Therefore, with this condition, the Board
finds that the Site Plan Review Application satisfies this section.

G. Almining and processillg ofmineral and/or aggregate resources shall comply
with OAR noise emission standards. Compliancefor the purpose ofissuing a
development permit can be demonstrated by a reportfrom an acoustical engineer
attesting that the circumstances oflite site and/orproposed mitigation will bring rite
site into compliance.

Finding: For the reasons explained in these Supplemental Findings in response to OAR
660-023-01805)b)A4), which reasons are incorporated herein by reference, the Board
finds that the Project will comply with all applicable noise emission standards. The
Board finds that the acoustical report (Appendix F ofApplications) demonslratcs that the
proposed Project meets OAR noise emission standards by following Best Management
Practices (BMP's) and employing specifically designed berms for further protection.
Therefore, the Board finds that the Site Plan Review Application satisfies this section.

H. AII mining and processing ofmineral and/or aggregate resource sitesshallmeet
tire erosion control and site drainage standards contained in Article 83 (Erosion
Control & Storm Drain Facilities) ofthis code, as well as any permit requirements
imposed by DOGAMI, DSL, DEQ, or any otherstate orfederal regulation.
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Finding: The Board finds that Sunny Valley Sand & Gravel Erosion and Sediment
Control and Storm Water Narrative by Westlake Consultants, Inc. (Appendix J to
Applications) shows that the Project will employ specific erosion control and site
drainage designs and demonstrates that the project will meet the standards in RLDC
Article 83. The Board also finds that the Site currently has a DEQ Storm water 1200A
permit, which will continue to evolve as the Site is mined.

I. The discharge ofcontaminants and dust causedfrom the mining and
processing ofmineral and/or aggregate resources sitall comply with applicable DE
ambient air quality and emission standards. The operator shall cease all mining and
processing operation within one hour ofthe malfunction ofany air pollution control
equipment, and shall not resume operation until the malfunction has been corrected in
compliance with applicable DEQ rules and standards.

Finding: For the reasons explained in these Supplemental Findings in response to OAR
660-023-0180(5)b)A) which reasons are incorporated herein by reference, the Board
finds that the Project's discharge of contaminants and dust caused from the mining and
processing ofmineral and/or aggregate resources will comply with applicable DEQ
standards for ambient air quality, subject to compliance with the following conditions:

"27. The mining operations shall comply with the most current air quality
standards from Oregon Administrative Rules Chapter 340, Divisions 20, 21,
and 28, for ambient air quality for a distance 500 feet in nil directions from any
public road or conflicting use located along the access road if the mining traffic
is the primary cause of the road dust. (RLDC$91.030.B.2)

28. The main facility access road from Placer road to the scale house shall
be paved to prevent the generation ofdust.

29. The discharge ofcontaminants and dust caused from the mining and
processing ofmineral and/or aggregate resources shall comply with applicable
DEQ ambient air quality and emission standards. The operator shall cease all
mining and processing operation within one hour of the malfunction of any air
pollution control equipment, and shall not resume operation until the malfunction
has been corrected in compliance with applicable DEQ rules and standards.
(RLDC$91. 030. I)

30. On site surfaces travelled by off-road or on-road sources shall be watered
whenever significant visible dust emissions (opacity approaching 20%) are
observed behind or beside a moving vehicle.

31. Water sprayers shall be used to control dust emissions from crushers and
screens operating on site.
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32. The majority (51% or more in terms of total fleet horsepower) of diesel
engines powering off-road equipment shall meet federal Tier 2 off-road engine
standards or better. This requirement shall be met by using equipment with
engines originally built tomeet these standards or through retrofit to reduce
emissions to these levels.
33. On site idle times for heavy-duty diesel truck engines shall be limited to
no more than five minutes per truck trip."

J. Excavation and stockpiling shall be set backfrom property lines so that the lack
oflateral support and the angle ofrepose oflite geologic deposit will not undermine or
intrude onto adjoining lands. An additional setback may be required to allow the
placement and maintenance offencing.

Finding: Based on testimony from the Applicant and Plate 3 and Appendix L of the
Applications, the Board finds that the excavations and stockpiling are set well back from
the property lines. Therefore, the Board finds that there is no concern that a lack of
lateral support or angle of repose of the geologic deposit will undermine or intrude onto
adjoining lands. Furthermore, the Board finds that the imposition ofCondition No. 5,
which requires that excavation and stockpiling shall be set back from property lines so
that the lack of lateral support and the angle of repose of the geologic deposit will not
undermine or intrude onto adjoining lands assures compliance with this standard.

K. Mining and processing ofmineral and/or aggregate resources shall he set back
from the top ofthe bank ofany stream in compliance with Article 72.040 (B) (Special
Setback Requirements). Existing native vegetation shall be maintained in the setback
area.

Finding: Based on the Mining Plan (Plate 3 of Applications), the Board finds that the
Project maintains a minimum setback of 50 feet from any creek, stream or ephemeral
ditch on the Site. The Board finds that no development will take place within those
setbacks and vegetation will not be disturbed, except as allowed by the site-specific
mining program applicable to the Property. As explained in detail above, Applicant is
proposing to span Grave and Shanks Creeks to avoid direct impact 10 the jurisdictional
boundaries of those waters. See Appendix E ofApplications. Additionally, Applicant
has proposed 50-foot buffers from all Class I and II streams. The Board finds that these
site-specific determinations control over the special setback standards set forth in this
subsection.

L. Mining and processing ofmineral and/or aggregate resources within Flood
Hazard Areas as defined in Section 11.030 (TermsDefined) shall comply with the
standards contained in Article 69.1 (Flood Hazard Overlay) ofthis code.

Finding: Based on the Flood Study prepared by Thornton Engineering, Inc. (Appendix
K ofApplications). the Board finds that this standard does not apply because there will be
no mining or processing below the IO0-year floodplain. The Board finds that since all
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mining and processing will be located ABOVE the I 00-year floodplain, this standard is
inapplicable.

M. The hours ofoperationfor the mining and processing ofmineral and/or
aggregate resources shall occur between 8 am and 6 pmfor conditional uses, and 7 am
to 9 pmfor MARZ. The days ofoperation shall be Monday through Saturday,
excluding thefollowing holidays: New Year's Day, MemorialDay, Independence Day,
Labor Day, Thanksgiving Day and Christmas Day. Maintenance ofequipment may
take place at any time.

Finding: The Board finds that the Project satisfies this standard. subject to compliance
with the following condition ofapproval:

"2. Mining (including but not limited to excavation and processing) is
restricted to the hours of7:00 i\M to 5:00 PM Monday through Friday. No
mining operations shall occur on Saturday or Sunday. No mining (including but
not limited to excavation and processing), shall take place on Saturdays or any of
the following legal holidays: New Year's Day, Memorial Day, the Fourth ofJuly,
Labor Day, Thanksgiving Day, and Christmas Day. Maintenance may take place
Monday through Saturday, 7:00 AM to 9:00 PM."

N. The hoursfor blasting at the extraction site shall be limited to I0 am to 3 pmfor
operations authorized as conditional uses, and 7 am to 6 pmfor operations authorized
within the l\1ARZ. Thepermitted days shall be Monday through Friday, excluding the
holidays listed in subparagraph Mabove.

Finding: The Board finds that this standard is inapplicable because no blasting at the
extraction site is proposed. Furthermore, the Board finds that the imposition of Condition
No. 12, which prohibits blasting on the Site, assures compliance with this standard.

0. Water used in the mining orprocessing ofmineral and/or aggregate resources
shall be appropriatedfrom a source authorized by permitfrom the Oregon Department
ofWater Resources. With the exception ofonsite process water released to onsite
settling ponds, turbid water shall not be released into lakes, ponds or watercourses.

Finding: For the reasons discussed in the letters from the Applicant's water rights
attorney, Martha Pagel, dated May 27, 2014 and June 23, 2014 (Exhibit Sand
attachment), which reasons are incorporated herein by reference as findings, the Board
finds that waler for the Project will be appropriated from a source authorized by permit
from OWRD. The primary source ofwater for the Project will be from reservoir storage
of surface waters. See letter from Manha Pagel, dated June 23, 2014 (Exhibit S). The
Applicant has applied for water rights lo divert water from Grave Creek and surface run
offduring the months ofJanuary, February and March each year, for storage in three
small reservoirs. Id The three applications are currently on administrative hold with
OWRD. pending successful completion of the land use process before the County. Id.
The Applicant also has an existing and valid water right for irrigation use on the Site, if
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needed. Id. The Applicant has no plans to use groundwater, and the Applicant hos
applied for a limited license from OWRD to provide temporary authorization for
constructing one of the reservoirs while it awaits completion of the County land use
process and final processing of the water right applications. Id. The proposed temporary
uses of the stored water would be for fire protection and irrigation, which uses arc
allowed under current land use designations. Id.

The Board finds Ms. Pagel's testimony and evidence compelling given her 8 years as
Director of OWRD and her 14 years in private law practice with an emphasis on water
rights and water law. Id. Therefore, the Board finds that it is feasible for the Applicant
to obtain water rights for the Project and that water for the Project will be appropriated
from a source authorized by permit from OWRD.

The Board further finds that Project surface water will be managed in a manner that
meets all applicable state water quality standards and DOGAMI requirements. As
support for this conclusion, the Board relies upon testimony from the Project civil
engineer, Westlake Consultants. Inc., that the Project complies with stormwater
management requirements of all applicable agencies, including DOGAMI (as to
storm water generated on-sile) and OWRD (as to stormwater generated off-site). See
Sunny Valley Sand & Gravel Erosion and Sediment Control and Storm Water Narrative
at Appendix_J ofthe Applications. Further, Westlake explained that Applicant has
designed the Project such that there will be no offsite stormwater point discharge from
the Project. Id.

The Board finds that the Project complies with this standard.

P. Failure toperform or continue toperform any ofthe standards requiredby titis
Section shall render the developmentpermit void andsubject to any andall
enforcement procedures contained in this code or as authorized by any other law, rule
or civil authority.

Finding: The Board finds that it is feasible for the Applicant to perform or continue to
perform the standards required by this Section.

3. Article91.040: Site Reclamation: No mining operation authorizedpursuant to
this Article shall commence without the operatorfurnishing to the Planning
Director a copy ofaDOGAMI operatingpermit and approved reclamationplan,
or a certificate ofexemption, issuedpursuant to the requirements ofORS
517.750 through 517.900 (Reclamation ofMining Lantis) and implementing
administrative rules. The county shall defer to DOGAMI regarding all aspects
ofthe reclamation plan andits administration. Reclaimed land usesfor the site
must be authorized by post-mining zoning.

Finding: Based on the testimony of the Applicant, the Board finds that the
Applicant has submitted to DOGAMI an application for an operating permit and
approved reclamation plan. See DOGAMI Reclamation Plan Set prepared by
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Kuper Consulting, LLC at Appendix L ofApplications. Based upon this
testimony and subject to imposing the following conditions of approval, the Board
finds that the Project satisfies this standard:

"14. Prior to the issuance ofa Development Permit. all permits required
by DOGAMI, DEQ, DSL, WRD, or any other required state or federal
permits shall be provided to the Josephine County Planning Department.
(RLDC$91.030.F) AII mining and processing ofmineral and/or aggregate
resources shall meet and maintain those permit requirements including the
following:

a. The applicant shall not initiate mining and activities on the
site without the operator furnishing to the Planning Director a copy
of a DOGAMI operating permit and approved reclamation plan, or
a certificate ofexemption, issued pursuant to the requirements of
ORS 517.750 through 517.900 (Reclamation ofMining Lands) and
implementing administrative rules. The county shall defer to
DOGAMI regarding all aspects of the reclamation plan and its
administration. Reclaimed land uses for the site must be authorized
by post mining zoning."

4. Article 69.2: Deer Overlay. The purpose ofthis overlay is to restrict
development so that critical deer winter range habitat isprotected.

Finding: The Board finds that this Article refers to proposed residential
development and restrictions based on housing density. The Board finds that since
the Applicant is not proposing residential development, this Article does not
apply.

5. Article83: Erosion and Sediment Control. The standards and criteriafor
erosion and sediment controlprovidefor the design ofprojectsso as to
minimize the harmful effects ofstorm water runoffand the resultant
inundation and erosionfrom projects, and to protect neighboring downstream
and downslope propertiesfrom erosion and sediment impacts.

Finding: The Board finds that this Article has been addressed in the Westlake
Sunny Valley Sand & Gravel Erosion and Sediment Control and Storm Water
Narrative at Appendix J of the Applications. Westlake has designed a storm
water plan for the existing conditions and for geologic exploration on the Site for
which the DEQ issued a Storm water 1200A permit in May 2013. Based on the
testimony of the Applicant and the Mining Plan (Plate 3 ofApplications), the
Board finds that as the Site is mined, the storm water plan will evolve to current
conditions at that time. The Board finds that Project process or storm water will
not go offsite during mining. Based on the Flood Study by. Thornton (Appendix K
ofApplications), the Board further finds that there will be no erosional impacts up
or down stream of the access road and bridge area construction.
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6. Article 69.1: Flood Hazard Overlay. It is thepurpose oftitis Overlay to
minimizepublic andprivate lossesdue toflood conditions in specific areas...

Finding: Based on the flood Study by Thornton (Appendix K of Applications),
the Board finds that mining will occur on the Site ABOVE the 100-year
floodplain. and that the access road and bridge to be constructed over Gmvc
Creek will include embankment fill within the floodplain, but not the floodway.
The Board further finds that placement of this fill will not increase the water
surface of the IO0-year flood event more than one foot. Therefore. the Board
finds that this Article is met.

7. Article 75: Parking. Thepurpose ofoff-streetparking is to establish and
maintain areasforefficient and convenientparkingforresidential, civic,
commercial, and industrial uses and to provide a safemeansfordischarging
people andproductsfromground transportation.

Finding: Based on Appendix J, Site Development Plate I, the Board finds that
off-street parking will be established for those who work and visit the mining site
in the staging area in the southeastern portion of the Site.

8. Article 72: Height, setbacks and accessory structures.

72.040 - SPECIAL SETBACKREQUIREMENTS
Special use and structuresiting restrictions shall apply lo development within thefollowing
protected areas:

A. SignificantMineral&_AggregateSite Setback_Area. Thefollowing special
setback rules apply to significantmineral and aggregate sites existing on the county's
acknowledged inventories asofApril 18, 2001, unless different measures are established
pursuant /to/ 0AR 660-023-0180 or an ImpactArea Agreement (IM) titat complies with the
requirements ofArticle 66.150.B oftitis code. In applying significant aggregate resource site
setbacks, thefollowing rulesshallapply:

Finding: The Board finds that the Site is not a significant mineral and aggregate site existing on
the County's acknowledged inventory as of April 18, 2001, and further finds that the Site is not
subject to pending enforcement proceedings. Therefore, the Board finds that the special setback
requirements of this subsection do not apply.

B. Stream Setbacks. No structure, excludingfences, boat landings, docks,
bridges, hydroelectricfacilities, pumping, or watertreatmentfacilities, shall be located closer
than 50feet to rite banksofany Class 1 stream, or 25feet lo the banks ofClass2 water
courses asdefined by the Oregon State Department ofFish and Wildlife;

o This setback area shall be maintained, to thegreatest extentfeasible, in
stabilized vegetation;
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o Streamside vegetation titat provides shading oflite surface waters shall be
retained;

o Existing streamside vegetation shall be maintained to the greatest extent
possible during construction and development.

Finding: Based on the Mining Plan (Plate 3 ofApplications), the Board finds that the Project
maintains a minimum setback of 50 feet from any creek, stream or ephemeral ditch on the Site.
The Board finds that no development will take place wilhin those setbacks and vegetation will
not be disturbed, except as allowed by the site-specific mining program applicable to the
Property. As explained in detail above, Applicant is proposing to span Grave and Shanks Creeks
with a bridge or conveyance system to avoid direct impact to the jurisdictional boundaries of
those waters. See Appendix E of Applications. Additionally, Applicant has proposed 50-foot
buffers from all Class I and II streams and water courses. The Board finds that since bridges and
other conveyance systems arc excluded from the stream setback requirements, the Project meets
the standards set forth in this subsection.

9.

JO.

Article 85: Utilities. This Article describes the criteria necessary to meet for
the addition of utilities to the site.

Finding: The Board finds that there currently arc electrical services to the Site.
Applications narrative, p. 41. Based on lhe testimonyof lhe Applicant, the Board
also finds that the Applicant will be applying for additional electrical services for
the shop area and that there is no evidence that additional electrical services will
not be available. Id

flush type toilets will use non-potable water brought to the Site. Id. Waste will
be stored in an underground holding tank to be pumped, as necessary. Id No
septic and leach field system is planned. Irrigationwill continue utilizing the
diversion point from Grave Creek in accordance with the irrigation water rights
currently on the property. Id. Therefore, the Board finds that additional utilities
to the Site are not necessary.

Article 84: Water Standards. Thepurpose ofthis Article is to require prior
testing and approval ofdevelopment in order to reasonably assure an adequate
and safe walersupplyfor all citizens ofJosephine County. A related purpose is
to determine the availability, impact, and water qualityfor the users ofground
water in Josephine County.

The criteria in Article 84. E. states Any change in the use ofcommercial or
industrial zoned property, or a change in the use ofany property to a
commercial or industrial use, after the effective date ofthis code requiring more
than 1600 gallonsper day total, shall successfully complete a major or minor
pump test, as determined by the ater Resources Director as II condition ofsite
plan review andprior to the issuance ofa Development Permit.
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Finding: The Board finds that the Project will maintain applicable state water
quality standards and DOGAMI requirements pertaining to groundwater. As
support for this conclusion. the Board relies upon the testimony of Project
hydrogeologist Shannon & Wilson, Inc., which concludes that, although conflicts
may occur between the Project and nearby residential properties. these conflicts
can be minimized by implementing monitoring and mitigation measures. See
Shannon & Wilson Sunny Valley Hydrogeology PAPA Report, dated August
2013 (Appendix B ofApplications) and Groundwater Summary Discussion, dated
June 18, 2014 (Exhibit H). The Board finds that lhis testimony is compelling in
light of Shannon & Wilson's extensive experience and detailed analysis. which
includes reviewing 68 wells within 3,600 feet of the Site and eleven months of
precision groundwater elevation monitoring from onsite wells. Id. Accordingly,
the Board finds that the measures identified by Shannon & Wilson will ensure
that the Project complies with applicable state standards regarding water quality
and DOGAMI requirements pertaining to water quantity. Therefore, the Board
imposes these measures in the following conditions ofapproval:

"20. Water used in the mining or processing ofmineral and/or
aggregate resources shall be appropriated from a source authorized by
permit from the Oregon Department ofWater Resources. With the
exception ofonsite process water released to onsite settling ponds turbid
water shall not be released into lakes, ponds or watercourses. (KLDC
$91.030.0)

21. Additional monitoring wells and hydrogeologic testing. coupled
with ongoing groundwater level monitoring, will establish baseline
conditions and identify early groundwater level declines should they occur
during mining operations. Pressure transducers with dedicated
dataloggers shall be installed to automate monitoring ofgroundwater
levels. Both shall be located and protected to allow long-term use without
disruption by mining. The existing observation wells shall be replaced if
and when they are decommissioned due to the progression ofmining
activity.

22. Monitoring data shall be reviewed and reported to DOGAMI at
quarterly intervals for a minimum of 3 years and shall continue per
DOGAMI requirements until mining activities arc complete. This
monitoring program shall document current conditions and identify any
recommended mitigationmeasures that must be implemented to counter
substantial loss of the water resource for the nearby residences.

23. Infiltration trenches shall be constructed around each mine cell.
The water applied to the infiltration trench shall provide a positive
hydrostatic head in the sand and gravel that reduces groundwater declines
adjacent to the mine cells. Monitoring as well as observed seepage into
the active site shall be utilized for development of final design and
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evaluation ofmitigation measures as necessary. Should proactive
infiltration fail or be deemed inappropriate, well improvements such as
resetting pumps at deeper depths, well deepening, or changes in the
mining operation shall be considered as alternative mitigation options to
alleviate water quality or quantity impacts.

24. Prior to mine operation, a final Spill Prevention Control and
Countermeasure (SPCC) Plan shall be developed for the facility
substantially consistent with the sample document provided by the U.S.
Environmental Agency."

Although opponents contend that potential contaminants from the Project may
enter groundwater and potentially pollute offsite wells, the Board finds that
Applicant has addressed this concern in two ways. First. as noted above. approval
of the Applications is subject to Condition No. 24, which requires Applicant to
prepare a Spill Prevention Control and Countenncasure (SPCC) Plan to manage
accidental spills and releases. The Board finds, based upon the explanation set
forth in the Hydrogeology PAPA Report dated August 2013 (Appendix B to
Applications), that Applicant's SPCC will, at minimum, include:

• Facility diagram;
• Site security measures;
• Descriptions of proper petroleum product transfer procedures and other

activities that might result in a release;
• Descriptions of all appropriate Best Management Practices (BMPs),

including those associated with the containment and other
countermeasures that would prevent oil spills from reaching navigable
waters;

• A Spill Contingency Plan specifically designed for the proposed Sunny
Valley Sand & Gravel Project;

• Personnel training practices and schedule;
• Descriptions of record-keeping practices; and
• Management approval.

Further, the Board finds that compliance with the SPCC Plan, together with
implementation of the stormwater management system, will prevent and mitigate
impacts from spills and will ensure that the mechanical aspects of the mining
operation (drilling, washing, crushing, hauling) will not be a possible groundwater
contamination source. As support for this conclusion, the Board relics upon the
expert opinion to this effect from Shannon & Wilson. See Hydrogeology PAPA
Report dated August 2013 (Appendix B to Applications) and Groundwater
Summary Discussion, dated June 18, 2014 (Exhibit H). The Board finds that no
one rebutted or challenged this testimony with specificity.

Further, the Board finds, for the reasons set forth below under the heading
"Availability of Water," which reasons are incorporated herein by reference,
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Applicant has demonstrated that all water necessary for the Project has been
appropriated to the Property and is legally available.

Finally, as additional findings in support of its conclusion that the Site Plan
Review Application satisfies this standard, the Board accepts, adopts, and
incorporates by reference, the explanations set forth in Shannon & Wilson's
submittals into the record dated June 18, 2014 and June 23, 2014 (Exhibit H);
July 14, 2014 (ExhibitVVVVV); and July 21. 2014 (Exhibit DDDDDD).

AVAILABILITY OFWATER

The Board finds that Applicant has demonstrated that all water necessary for the
proposed operation has been appropriated to the Property and is legally available.
As support for this conclusion. the Board relies upon three sources. first, the
Board relies upon the fact that, as an industrial operation, the Project is an
"exempt use" under state law and thus has a water right not to exceed 5,000
gallons per day. ORS 537.545. Further, the Board finds that, pursuant to this
statute, no registration, certificate, or permit is required for such use of
groundwater. Id. Second, for the reasons discussed in the letters from the
Applicant's water rights attorney, Martha Pagel, dated May 27, 2014, June 23,
2014, and July 7, 2014 (Exhibit S with attachments; Exhibit PPPPP), which
reasons arc incorporated herein by reference as findings, the Board finds that
water for the Project is available and will be appropriated from a source
authorized by permit from OWRD. The primary source ofwater for the Project
will be from reservoir storage of surface waters. See letter from Martha Pagel,
dated June23, 2014 (Exhibit S). The Applicant hos applied for water rights to
divert water from Grave Creek and surface run-offduring the months of January,
February and March each year, for storage in three small reservoirs. Id. OWRD
records show water is, in fact, available for the reservoir applications that are
intended to provide water for mining operations. (Ex. S, Attachment I, p. 9,
OWRD Water Availability Report.) The three applications arc currently on
administrative hold with OWRD, pending successful completion of the land use
process before the County. Id. The Applicant also has an existing and valid
water right for irrigation use on the Site, ifneeded. Id. The Board finds that this
testimony was not sufficiently rebutted or challenged.

Third, the Board relies upon testimony from the Project hydrogeologist that, the
risk ofconflicting use ofgroundwater between the Project and local wells is
unlikely:

"Seepage from the streambed supplies a saturated zone that recharges any
groundwater flowpaths, such as to wells. Consequently, the saturated zone
beneath Grave Creek is highly likely to recharge shallowaquifers tapped by
nearby wells. In technical terms, such a condition is termed a 'recharge
boundary,' where a ready supply ofgroundwater can meet the demand for

Page 81 of 88 - Sunny Valley Sand & Gravel Findings of Fact, Conclusions of Law, & Decision
Attachment 4
Page81 0f 95



groundwater drawn from wells." See Shannon &: Wilson Groundwater Summary
Discussion dated June 18, 2014 (Exhibit H).

The Board finds that, as explained in its Hydrogeology PAPA Report and
Groundwater Summary Discussion, Shannon& Wilson reached this conclusion
after conducting a comprehensive analysis of all OWRD-registered well logs
within and beyond the designated 1,500-foot impact area from the Property.
I lydrogeology PAPA Report at Sections 4.2 and 4.3. Further, the Board finds that
this testimony was not rebutted or challenged with specificity by any expert.
Therefore, the Board finds that a reasonable person would rely upon the testimony
from the Applicant's water rights attorney, Martha Pagel, and Shannon & Wilson
to conclude that all water necessaryfor the proposed operation can be
appropriated to the site and is legally available.

Site-Specific Program to Achieve Goal 5 Adopted as part of the CCCP

The Board finds that the PAPA Application and the Comprehensive Plan Amendment and Zone
Change Application conform with the site-specific program to achieve Goal 5 adopted as part of
the Comprehensive Plan because the Board has reviewed the Applications together and is issuing
a single decision approving all of the Applications with a common set of conditions.

OTHER ISSUES RAISED DURING THE LOCAL PROCEEDINGS

Impacts to Property Values

Several area residents expressed concern that development of the Project would adversely affect
their property values. However, the Board notes that OAR 660-023-0180(5)(b) limits the
Board's consideration to specific conflicts, which do not include diminution of property values.
Accordingly, the Board cannot make a decision to deny, condition, or otherwise consider the
Project based upon potential impacts to property values. See Buel-McIntire v. City ofYachats,
63 Or LUBA 452 (2011) (error to deny application based upon factor that was not applicable
approval criterion).

Archeological or Cultural Sites

Although several area residents expressed concern over the Project's potential conflicts with
archaeological or cultural sites, the Board denies this contention. Under OAR 660-023-
0 I 80(5)(b)(D), 1he Board is only required to consider conflicts with Goal 5 resource sites that arc
on an acknowledged list of significant resources inventoried and identified in the County's
Comprehensive Plan and that are located within the prescribed 1,500-foot impact area. DJs
Board finds that there. are. no.arch@logical orcultural Goalmapped resourcesites on the Site
gr. within the impact.area. See Cultural ResourcesRecords Review by Heritage Research
Associates. Inc., dated Jun18, 2013 (Appendix I to Applications). Therefore,the Boardfinds
that potential conflictswitharcheologicalorcultural sites is inapplicable to this. review,
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DOGAMI Application

Although opponents expressed concer that the Applicant's DOGAMI application may be
incomplete, the Board denies this contention for two reasons. First, the DOGAMI application is
not before this Board and the status of its completeness is not an applicable approval criterion.
Accordingly. the Board cannot make a decision to deny or condition the Project based upon
potential incompleteness of the DOGAMI application. See Buel-McIntire v. City ofYachats, 63
Or LUBA 452 (2011) (error to deny application based upon factor that was not applicable
approval criterion). Second, the entire DOGAMI Operating Permit and Reclamation Pinn
Application is included in Appendix L to the Applications. Under RLDO 66.170, the County
shall defer to DOGAMI regarding all aspects of the reclamation plan and its administration.
Therefore, the Board does not concur with the opponents' contentions in this regard and finds the
DOGAMI application inapplicable to this review.

Morrill Act

Although several opponents argued that the Site cannot be designated as a significant mineral
and aggregate site and placed in the MARZ because land grants under the Morrill act of 1862
expressly excluded mineral lands, the Board denies this contention. For the reasons explained in
the letters from Applicant's attorney, Steve Pfeiffer, dated May 5, 2014 (Attachment E to Staff
Report, dated June 23, 2014) and July 14, 2014 (Exhibit SSSSS), which reasons are adopted and
incorporated by reference as findings herein, the Board finds that the designation of the site as
non-mineral in character for purposes of public land grants has no bearing on, and does not
prohibit, the County's ability to designate the Sile as a significant mineral and aggregate resource
site to be placed in the MARZ.

Further, although opponents also argued that Josephine County does not have jurisdiction to add
the Site to the County's inventory of significant aggregate sites because the Site's subsurface
mineral rights are subject to a federal mineral reservation, the Board denies this contention. For
the reasons explained in the letter from Applicant's attorney, Steve Pfeiffer, dated May 5, 2014
(Attachment E lo StaffReport, dated June 23, 2014), which reasons are adopted and incorporated
by reference as findings herein, the Board finds as follows: I) the County is authorized under its
adopted Ordinance No. 2006-002 to maintain an inventory of significant mineral and aggregate
sites by adding and deleting sites as needed; 2) the Applications are appropriately signed by
persons having a valid and proprietary interest in the land; 3) substantial evidence in the form of
the BLM General Land Office Records and the deeds vesting title of the Site demonstrate that
the Site is 1101 subject to any federal mineral reservation and that it is unnecessary for the
Applicant to obtain a federal mining permit; 4) the opponents have not demonstrated that they
have standing to challenge the original agricultural scrip patent; and 5) even if the Sitewere
subject to a federal mineral reservation, such reservation does not cover the sand and gravel
resource on the Site because sand and gravel are not valuable minerals for the purposes of certain
land grants issued by the federal govcrnmen1. BedRoc Lrd.. LLC v. US, 541 US 176 (2004).

In summary, the Board finds that the federal government did not select and transfer the Site
under the provisions of the Morrill Ac1, knowing that it was mineral land. but reserving the
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mineral rights. The Board further finds that the Morrill Act does not preclude nor prohibit the
County from adding the Site to its inventory of significant mineral and aggregate sites.

FEMA Floodway Compliance

Although opponents contend that FEMA's regulations are triggered due to development in the
Grave Creek and Shanks Creek floodway, the Board denies this contention. The Board finds that
substantial evidence in the record demonstrates that no permanent structures are proposed within
the floodway of Grave Creek or Shanks Creek. See Thornton Engineering report Flood Study 
Grave Creekand Shanks Creek, Aug. 5, 2013, Sheet 5 and Revised RiparianMitigation and
Landscape Planfor SVSG, dated Feb 14, 201./ Figure 4A (Appendix E to Applications).
Additionally, the Applications narrative. Plate 2, shows the bridge crossing Grave Creek, and
two areas for conveyors over Shanks Creek, which will spun the floodplain of both creeks.
Therefore, the Board finds that FEMA's floodway regulations are inapplicable.

IAA Procedural Requirements

Although Gregg and Diane Getchell contend that the record is missing the necessary copies of
certified mail receipts to all impact area property owners, the Board denies this contention for
two reasons. First, the StaffReport documents the conclusion that all applicable IAA
requirements have been met. Second, even if the Getchells did not receive the impact area
agreement notices, they knew about the Applications and actively participated in the proceedings
before the County. See letters from the Getchells at Exhibit WWW. The Getchells have failed
to show that they have been prejudiced in any way by this inadvertent procedural oversight. Sae
ORS 197.835(9)a)(B). Therefore. the Board finds that Applicant committed no substantive
procedural error.

Applicable Criteria

Although opponents contend that the Applications fail to address and comply with RLDC
31 .070(B), which requires preservation of the character of an area and conservation of property
values, the Board denies this contention and finds that RLDC 31.070 is not an applicable
approval criterion.

Pursuant 10 OAR 660-023-0180(9), while a local government may adopl procedures and
requirements for the consideration of PAPAs concerning aggregate resources, such local
procedures and requirements must be consistent with the aforementioned OAR. See Morse
Bros., Inc. v. Columbia County. 37 Or LUBA 85 ( 1999), affd 165 Or App 512 (2000) Eugene
Sand & Gravel, Inc. v. lane County, 44 Or LUBA 50, 96 (2003), alf'd I 89 Or App 21 (2003).
Josephine County has adopted Ordinance No. 2006-002, which implements local procedures and
requirements for placing land within the MARZ. Nowhere does Ordinance No. 2006-002
require compliance with RLDC 31.070 in placing land within the MARZ. Nor could it since
RLDC 31.070 is a generic criterion that is not consistent with the OAR criteria and that is
superseded by the more specific plan amcndmem review criteria set fonh in RLDC Article
46.040 for review and approval of an aggregate PAPA.
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For the reasons stated above, the Board finds that RLDC 31.070 is not an applicable approval
criterion and is not required to be addressed nor complied with by the Applicant.

Letter from DLCD

Amanda Punton of DLCD submitted a letter, dated November26, 2013, which addressed Goal 5
riparian resources, the applicability of the ESA, and planed lots in residential zones. The Board
responds to each item as follows:

Although DLCD contends that the Goal 5 rule be applied when new uses could be conflicting
uses with a particular significant Goal 5 resource site on an acknowledged resource list, the
Board finds that while this contention is true, it is irrelevant to the subject Applications: The
Board finds that the Applicant appropriately applied the Goal 5 rule under OAR 660-023-0180 to
its PAPA based on OAR 660-023-0250(3)(a), which requires application of the Goal 5 rule when
a PAPA creates or amends a resource list in order to protect a significant Goal 5 resource or to
address specific requirements of Goal 5. The Board finds that since the Applications include a
PAPA to add the Site to the County's inventory of significant mineral and aggregate resource
sites, compliance with the Goal 5 rule is required. For the reasons explained above in response
to OAR 660-023-0180. which reasons are incorporated by reference as findings herein, the
Board finds that the Applicant appropriately applied and complies with the Goal 5 rule.

Additionally, although DLCD contends that the Countyshould require additional measures to
protect ESA listcd fish and their habitat, the Board denies this contention for two reasons. First,
the Board finds that review under the ESA is triggered exclusively by a federal permit or funding
decision, and that the ESA is not an applicable approval criterion subject to this Board's review.
See letter from Applicant's attomey, Steve Pfeiffer, dated July 21, 2014 (Exhibit FFFFFF); see
also letter from TSI dated July 21, 2014 (Exhibit EEEEEE). Second, for the reasons explained
above in response to OAR 660-023-0l 80(5)(b) and specifically, in response to impacts to Grave
and Shanks Creeks, which reasons are incorporated herein by reference as findings, the Board
finds that the Project will not constitute a significant conflict with the Grave and Shanks Creeks
fishery resources, and that ODFW has determined that the Applicant's proposed use of water
from Grave Creek will not result in a detrimental impact to fish.

Lastly, although DLCD contends that OAR 660-023-01805)b) requires that impacts be
evaluated for dwellings allowed by a residential zone on an existing lot even if the lot is vacant,
the Board denies this contention here. The Board finds that 0AR 660-023-01805)b) defines
"approved land uses" as dwellings allowed by a residential zone and other uses for which
conditional or final approvals have been granted by the local government. The Board further
finds that there is no evidence in the record demonstrating that there is any vacant lot that has
received any county permits. including an approved building permit, in order to develop the lot
within the Impact Arca. Therefore, the Board finds that there are no vacant lots that arc
"approved land uses." for which additional analysis is required.
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Record Objections

Although Project opponents contend that letters from Applicant's consultants, dated July 7,
2014, should not have been accepted into the record during the open record period ending July
14, 2014, the Board denies this contention. The Board finds that the open record period ending
July 14, 2014 was for rebuttal testimony and evidence. The Board finds that the materials
submitted by Applicant's consultants on July 14, 2014 (regardless ofwhat they were dated) were
appropriate rebuttal responses to earlier testimony and evidence and, therefore, the Board finds
that they were properly included in the record ofthis proceeding.

Demand for Aggregate

Although opponents contend that there are other aggregate mining operations in the county and
that there is no demand for additional aggregate resources in the county, the Board does not
concur with this contention as a reason to deny the Applications. The Board finds that the
opponents have failed to relate this issue to any applicable approval criterion, and the Board
finds that this issue is not applicable to any approval criterion. Therefore, the Board linds this
issue irrelevant to a determination on the Applications.

Access

Although opponents contend that access to the mine is restricted because the Applicant does not
have an adequate easement to cross Joe Boyer's land to enter the Site, the Board denies this
contention. The Board finds that there is substantial evidence in the record, including the
Applicant's Phasing and Mining Plan (Plate 2 to Applications), which shows that the Applicant
will access the mine through a new access road, which lies to the west ofMr. Boyer's property
and docs not cross Mr. Boyer's property. The Board finds that since the Applicant demonstrates
adequate access to the Site without the need for an casement from Mr. Boyer, the opponent's
contention has no merit.

Disaster Preparedness / Seismic Risk

Although opponents contend that earthquake hazards or other natural disasters would lead to
catastrophic consequences for the proposed mine, the Board denies this contention as a valid
reason to deny the Applications for three reasons. First, the Board finds that this issue is not
linked to any applicable approval criteria, and the Board further finds that opponents have failed
to demonstrate that disaster preparedness or seismic risk is an applicable approval criterion. For
this reason alone, the Board does not concurwith this contention as a reason to deny the
Applications. Second, the Board linds that there is no substantial evidence in the record
demonstrating that the catastrophic consequences that the opponents warn against will indeed
occur. Lastly, the Board relics on the testimony and evidence ofShannon & Wilson, Inc.. which
states that there is no technical basis to support the opponent's catastrophic predictions, and that
design studies will address seismic hazards and appropriate mitigation for key infrastructure on
the Site. See letter from Shannon & Wilson, dated July 7, 2014 (Exhibit VVVVV). For these
reasons, the Board finds that the opponent's contention has no merit.
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Pipeline and Transmission Towers

Although opponents contend that the Williams Northwest LNG pipeline and the PacifiCorp
transmission towers arc threatened by slope instability due to the proposed mine, the Board
denies this contention for two reasons. First, the Board relies upon the testimony of Applicant's
expert consultant, Shannon & Wilson, Inc.. who states that enlarged buffers between pits were
incorporated into the current mine plan in consideration of pipeline and transmission tower
stability. See Shannon & Wilson's letter, dated July 7, 2014 (ExhibitWVVV). Furthermore.
the Board finds that the Applicant has contacted and been working with WilliamsNorthwest and
PacifiCorp to develop designs that meet the standards for earthwork adjacent to the pipeline and
transmission towers. See email communications between the Applicant's representative,
Andreas Blech, Williams Northwest representative Jean Brady and PacifiCorp representative
Scott Mease attached to Shannon & Wilson's letter, dated July 7, 2014 (Exhibit VVVVV).
Second, the Board imposes a condition of approval prohibiting mining within 20 feet to the west
and within 40 feet to the east of the pipeline and prohibiting mining within 20 feet from the
transmission towers. See Condition No, 7. Based on the testimony from Shannon & Wilson, the
evidence in the record, and with the imposition of Condition No. 7, the Board finds that mining
will not create slope instability problems for the pipeline and transmission towers. Furthermore,
the Board finds that there is no substantial evidence in the record demonstrating that mining
outside of the stated buffer areas while working with the design standards of Williams Northwest
and PacifiCorp will cause slope instability problems for the pipeline or transmission towers.
Therefore, the Board docs not concur with the opponent· s contention as a reason to deny the
Applications.

Access Road Stability

Although opponents contend that the proposed access road to the Site is geotechnically unstable,
the Board denies this contention for two reasons. The Board relies on the explanation of expert
engineering geologists at Shannon & Wilson, Inc. in their Preliminary Geologic Hazards Report,
dated September 9, 2013, and their letter, dated July 7, 2014 (Exhibit VVWV), which
explanation is adopted and incorporated by reference as findings herein. First, the Board finds
that based on the Preliminary Geologic Hazards Report, dated September 9, 2013, the mapped
roadway alignment is feasible and likely to be geotechnically stable. Second, the Board finds
that there is no substantial evidence in the record demonstrating any deep-seated or large-scale
instability or demonstrating any dormant or active landslides impacting Placer Road. Id.
Therefore, the Board finds that substantial evidence in the record demonstrates that it is feasible
and likely for the proposed access road to be designed in a manner that is geotechnically stable.

Liquefaction

Although opponents contend that the debris flow deposit underlying the Site poses a liquefaction
hazard, the Board denies this contention. The Board relies on the explanation of expert
engineering geologists at Shannon & Wilson. Inc. in their letter, dated July 7, 2014 (Exhibit
VVVVV), which explanation is adopted and incorporated by reference as findings herein. The
Board finds that based on soil mechanics and the subsurface explorations perfonned by the
Applicant's consultants. substantial evidence in the record demonstrates that seismic liquefaction
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or the Site's debris nowdeposit is unlikely. The Board relies on the testimony orengineering
geologists Shannon & Wilson and finds that the mixedmaterial comprising the Site is not
susceptible to mass liquefaction, and that the slope on the Site is stable. For these reasons. the
Board does not concur with opponent's contention as a reason to deny the Applications.

SUMMARYAND CONCLUSION

Based upon the cited and incorporated evidence and argument and the findings of fact and
conclusions of law stated above, the Board finds that the Applications, as conditioned, satisfy all
applicable approval criteria. Therefore, the Board approves the Applications. subject 10 the
conditions set forth in the "Conditions ofApproval,"attached hereto as Attachment A, and by
this reference incorporated herein.

Adopted this 8" day ofOctober, 2014, by the Josephine County Board orCommissioners.

JOSEPHINE COUNTY
BOARD OF COUNTY COMMISSIONERS

Cherryl Walker. Chair

K.O. Heck, Vice-Chair

-11.
Simon G. Hare, Commission r

Approved as to form:
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ATTACHMENT A

"CONDITIONS OF APPROVAL"

I. A development permit shall be obtained before any mining and/or processing of mineral
or aggregate resources. The applicant shall also obtain all other permits required by this
code and other licensing or permitting entities having jurisdiction over the operation. The
continuance of additional pennies and approvals in good standing shall be a condition for
continuance of the county's development permit. The performance of the standards
required by this Article shall also be necessary for the issuance and continuance of the
development pennit. (RLDC§91.030.A)

General Operations Related Conditions

2. Mining (including but not limited to excavation and processing) is restricted to the hours
of7:00 AM to 5:00 PMMonday through Friday. No mining operations shall occur on
Saturday or Sunday. No mining (including but not limited to excavation and processing),
shall take place on Saturdays or any of the following legal holidays: New Year's Day,
Memorial Day, the Fourth of July, Labor Day, Thanksgiving Day, and Christmas Day.
Maintenance may take place Monday through Saturday, 7:00 AM to 9:00 PM.

3. The extraction area shall be substantially screened from the view of exist ing conflicting
uses, subject to the following specifications:

a. Mining and processing equipment, whether in use or in storage, shall be screened.
Stockpiles of aggregate do not need to be screened and may be used for screening.

b. Screening may consist of natural vegetation and landscape features, or may be
supplied by planting vegetation or placement of berms, fences or other similar
development features including the proposed cyclone fence installed along
excavations exceeding 3:1 slope and noise mitigation barriers. If vegetation is
used as screening it shall be maintained alive.

c. Earthen berms shall be stabilized with ground cover.

d. Visual screening may not be required if the topography, growing conditions or
other circumstances at the site make it impractical or otherwise unnecessary to
shield the site from the view of conflicting uses. (RLDC$91.030.C)

4. On-site parking shall be provided for all employees, customers and official visitors. No
on-street parking is allowed unless specifically permitted. (RLDC§91.030.D)

5. Excavation and stockpiling shall be set back from property lines so chat the lack of lateral
support and the angle of repose of the geologic deposit will not undermine or intrude onto
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adjoining lands. An additional setback may be required to allow the placement and
maintenance of fencing. (RLDC §91.030.J)

6. Mining and processing ofmineral and/or aggregate resources shall be set back from the
top of the bank ofany stream in compliance with Article 72.040 (B) (Special Setback
Requirements). Existing native vegetation shall be maintained in the setback area.
(RLDC$91.030.K)

7. No mining shall occur within 20 feet to the west and 40 feet to the east of the Williams
pipeline crossing the property or within 20 feet from the PPL electrical towers. All
practical measures of safety relative to this operation should be explored and
implemented to provide the highest level of safety.

8. There shall be no mining or processing activity within the flood hazard area. (RLDC
§91.030.L)

9. All mining and processing ofmineral and/or aggregate resource sites, access road
construction, and bridge construction across Grave Creek shall meet the erosion control
and site drainage standards contained in Article 83 (Erosion Control & Storm Drain
Facilities) and per the Westlake Consultants storm water and erosion control plan, as well
as any permit requirements imposed by DOGAMI, DSL, DEQ, or any other state or
federal regulation.

I 0. Slope inclinations shall not exceed an average slope of I: I (horizontal 10 vertical) within
the excavation during mining.

II. Extraction and processing activities shall be limited to those areas of the site labeled as
appropriate for such activities and depicted on the site plan dated August 2013.

12. There shall be no blasting on the site.

13. The mining operator shall carry a comprehensive liability policy covering mining and
incidental activities during the term of the operation and reclamation with an occurrence
limit ofat least $1,000.000.

I4. Prior to the issuance of a Development Permit, all permits required by DOGAMI, DEQ,
DSL, WRD, or any other required state or federal permits shall be provided to the
Josephine County Planning Department. (RLDC$91.030.F) AII mining and processing
ofmineral and/or aggregate resources shall meet and maintain those permit requirements
including the following:

a. The applicant shall not initiate mining and activities on the site without the
operator furnishing to the Planning Director acopy ofa DOGAMI operating
permit and approved reclamation plan. or a certificate of exemption, issued
pursuant to the requirements ofORS 517.750 through 517.900 (Reclamation of
Mining Lands) and implementing administrative rules. The county shall defer to
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DOGAMI regarding all aspects of the reclamation plan and its administration.
Reclaimed land uses for the site must beauthorized by post mining zoning.

b. The applicant shall obtain DEQ approval of a Spill Prevention Controls and
Countermeasures Plan and shall comply with same.

c. The applicant shall obtain all appropriate permits from Oregon Water Resources
Department (OWRD) for the utilization of water for processing.

Traffic Related Conditions

15. The access or service road(s) to and from the extraction site to a public road shall meet
the following standards:

a. The most current air quality standards from Oregon Administrative Rules
Chapter 340, Divisions 20, 21, and 28, for ambient air quality for a distance
500 feet in all directions from any public road or conflicting use located along the
access road if the mining traffic is the primary cause of the road dust. (RLDC
$91.030.B.2).

b. The applicable standards from Oregon Administrative Rules Chapter 340,
Division 35, for vehicular noise control for a distance of 500 feet in all directions
from any public road or conflicting use located along the access road. (RLDC
§91.030. B.1).

c. The access point and approach shall be designed by a professional engineer, who
shall assure adequate site distance and address road geometry.

d. The approach shall be constructed simultaneously with the proposed private
bridge constructed across Grave Creek and shall not begin until the applicant has
approval from all appropriate authorities, such as the Oregon Department of Slate
Lands and the Army Corps of Engineers.

e. Applicant shall obtain an approved commercial road access permit from Public
Works prior to the issuance of a development permit from Planning.

16. The applicant shall workwith Three Rivers School District prior to each school year to
ascertain the safest school bus· drop off and pick up locations. The applicant shall then
provide pennanent signage ahead of the selected school bus stops consistent with the
requirements in the Manual ofTraffic Control Devices which recommends that a "S.chool
Bus Stop Ahead"sign be placed ahead of any stop in which you cannot see 500 feet in
advance. The applicant shall submit a letter to the Planning Director no later than the last
working day in August each year confirming an agreement with the Three RiversSchool
District specifying times during which haul trucks will not operate between the Site and
1-5 to allow for school buses. The applicant shall make every attempt to submit a letter of
satisfaction from the Superintendent ofThree R:ivers School District to the Planning
Director no later than the last working day in August each year.
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17. Prior 10 initiation of truck hauling from the site, warning signage shall be placed on
Placer Road near the approach to the mine site to wam others of trucks entering the
roadway.

18. Trees and shrubs shall be cleared and the roadside shall be modified to provide sight
distances al the mine access to Placer Road and at the intersections of Edgerton Lane/
Placer Road and Leland Road/ Lariat Drive, as described in Section 7.0 of the submitted
Sandow Traffic Repor dated July 2013.

19. Gravel trucks shall not use the historic Grave Creek Bridge.

Groundwater Related Conditions

20. Water used in the mining or processing ofmineral and/or aggregate resources shall be
appropriated from a source authorized by permit from the Oregon Department of Water
Resources. With the exception ofonsite process water released to onsite settling ponds
turbid water shal I not be released into lakes, ponds or watercourses. (RLDC$91.030.0)

21. Additional monitoring wells and hydrogeologic test ing, coupled with ongoing
groundwater level monitoring, will establish baseline conditions and identify early
groundwater level declines should they occur during mining operations. Pressure
transducers with dedicated dataloggers shall be installed to automate monitoring of
groundwater levels. Both shall be located and protected to allow long-term use without
disruption by mining. The existing observation wells shall be replaced if and when they
arc decommissioned due to the progression ofmining activity.

22. Monitoring data shall be reviewed and reported to DOGAMI at quarterly intervals for a
minimum of3 years and shall continue per DOGAMI requirements until mining activities
are complete. This monitoring program shall document current conditions and identify
any recommended mitigation measures that must be implemented to counter substantial
loss of the water resource for the nearby residences.

23. Infiltration trenches shall be constructed around each mine cell. The water applied lo the
infiltration trench shall provide a positive hydrostatic head in the sand and gravel that
reduces groundwater declines adjacent to the mine cells. Monitoring as well as observed
seepage into the active site shall be utilized for development of final design and
evaluation ofmitigation measures as necessary. Should proactive infiltration fail or be
deemed inappropriate, well improvements such as reselling pumps at deeper depths, well
deepening, or changes in the mining operation shall be considered as alternative
mitigation options to alleviate water quality or quantity impacts.

24. Prior to mine operation, a final Spill Prevention Control and Countermeasure (SPCC)
Plan shall be developed for the facility substantially consistent with the sample document
provided by the U.S. Environmental Agency.
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Acoustic Related Conditions

25. AII mining and processing ofmineral and/or aggregate resources shall comply with OAR
noise emission standards. The mine operator shall comply with the noise study prepared
by Daly Standlee and Associates, Inc. (DSA) dated August 2013 that attests that the
circumstances of the site and/or proposed mitigation will bring the site into compliance.
(RLDC$91.030.0)

26. The mine operator shall comply with the following noise mitigation measures proposed
by DSA:

a. Twelve-foot high berms shall be constructed along portions of the eastern
property line as noise mitigation barriers.

b. Fifteen-foot high berms shall be constructed northeast of receiver RB as a noise
mitigation barrier.

c. Polyurethane or rubber screens or proximate berms or buffers shall be used to
mitigate noise impacts associated with the operation of crushing and screening
equipment when it is located in lite processing (trammel) area and crusher
operating area.

d. Off-road equipment (excavators, front-end loaders, loading trucks, and
bulldozers) used for internal site operations shall be fitted with broadband rather
than traditional narrowband backup alarms.

e. Mufflers shall be required for all on-site haul trucks.

f. The genset shall be equipped with up close barriers or a muffler and inlet and
outlet silencers.

Air Quality Related Conditions

27. The mining operations shall comply with the most current air quality standards from
Oregon Administrative Rules Chapter 340, Divisions 20, 21, and 28, for ambient air
quality for a distance 500 feet in all directions from any public road or conflicting use
located along the access road if the mining traffic is the primary cause of the road dust.
(RLDC$91.030.B.2)

28. The main facility access road from Placer road to the scale house shall be paved to
prevent the generation of dust.

29. The discharge of contaminants and dust caused from the mining and processing of
mineral and/or aggregate resources shall comply with applicable DEQ ambient air quality
and emission standards. The operator shall cease all mining and processing operation
within one hour of the malfunction of any air pollution control equipment, and shall not
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resume operation until the malfunction has been corrected in compliance with applicable
DEQ rules and standards. (RLDC§91. 030.1)

30. On site surfaces travelled by elf-road or on-road sources shall be watered whenever
significant visible dust emissions (opacity approaching 20%) are observed behind or
beside a moving vehicle.

31. Water sprayers shall be used to control dust emissions from crushers and screens
operating on site.

32. The majority (51% or more in terms oftotal fleet horsepower) ofdiesel engines powering
off-road equipment shall meet federal Tier 2 off-road engine standards or better. This
requirement shall be met by using equipment with engines originally built to meet these
standards or through retrofit to reduce emissions to these levels.

33. On site idle times for heavy-duty diesel truck engines shall be limited to no more than
live minutes per truck trip.

Wetland/Riparian/Flood Related Conditions

34. No excavation or processing shall occur within the riparian corridor. Alt mining and
processing activity shall be set back 50 feet from the ordinary high water mark orGrave
and Shanks Creeks. (RLDC§72.040. B.l)

35. No mining activity shall occur within the 100-year flood hazard area ofGrave and
Shanks Creeks. The floodplain boundaries shall be flagged or fenced and avoided by all
mining activity. (RLDC$91.030.L)

36. Construction of the access road to Placer Road shall occur above the ordinary high water
mark ofGrave Creek and shall comply with the standards contained in Article 69.1
Flood Hazard Overlay of the RLDC. (RLDC$91.030.L)

37. The applicant shall not fill, excavate or otherwise disturb wetlands on the site until
pennits are obtained from the Department or State Lands (DSL) and the Anny Corps or
Engineers and implements any required pre-disturbance mitigation.

38. No mining activity- excavation or processing- shall occur within the boundaries ofany
on-site wetlands.

39. The applicant shall follow the mitigation measures contained in the Riparian Mitigation
Plan prepared by Terra Science, Inc., dated August 2013 and the mitigation measures
contained in the Golden Eagle Risk Assessment prepared by Northwest Resource
Solutions, Inc., dated July 3, 2014.

40. The applicant shall install native trees and shrubs in accordance with the County
screening regulations.
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41. Access roads adjacent to the mining area boundaries shall be graveled with crushed rock
with nominal sizing ofat least one inch maximum dimension.

42. Failure to perform or continue to perform any ofthe standards required by this Section
shall render the development permit void and subject to any and all enforcement
procedures contained in this code or as authorized by any other law, rule or civil
authority. (RLDC $91.030.P)
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GREW Scott A ' WRD

From:
Sent:
To:
Cc:
Subject:

Langford, Shonee D. <SLangford@SCHWABE.com>
Tuesday, March 27, 2018 2:12 PM
GREW Scott A •WRD
Howard, Elizabeth E.
Application S-88508 [IWOV-pdx.FID3133939]

Scott,
I represent the applicant in connectionwith the above-referenced application. Some commenters have asked the
Department to review this application under the standard process rather than the expedited secondary process. The
applicant would like to respond. Could you please let me know how soon the Department intends to address the request
for standard review sowe can be sure our response is considered?

Thank you,

Shonee

Schwabe Williamson &Wyatt

Shonee D. Langford
Of Counsel
530 Center St. NE, Suite 730
Salem, OR 97301
Direct: 503-540-4261
Mobile: 503-807-2082
slangford@schwabe.com

Ideas fuel Industries. Learn more at:
www.schwabe.com

-
NOTICE: This email may contain material that is confidential, privileged and/or attorney
work product for the sole use of the intended recipient. Any review, reliance or
distribution by others or forwarding without express permission is strictly prohibited.
If you are not the intended recipient, please contact the sender and delete all copies.



Standard Application Completeness Checklist

sone1[21//
I I

For use with Groundwater and Surface WaterApplications Only
MinimumRequiremenrs (0AR 690-310-0040)(0RS 537.400)

For use by WRD staff only

county. _IozplrU 7

Range S0/ Section 7g,
Application S -BB 5"2)B

Township J,t./5, ,,,.--

Rcceipt No. / ;2.$;997

Amount._5Al Use7nns_.MDist. #. (

Aricant Name Asda2xa[cc,y 5Z.ay bale,,< .Lc.--- ---Caseworker Assigned: D Barbe D Kim D Lisn fLSaot1

~ licant/Organization Name and Mailing Address

~ ature ofall applicants (.include title or authority of representative if applicunt is uh organization or
corporation). Applicant's agent may NOT sign application.

p\.-rroperty ownership: Docs the applicant own all the Jund for the proposed project? ery"D N
IfNo:
D The affected landowner's name(s) and mailing address(s)must be listed

0 A signed statement declaring the existence of either written authorization or an easement permiuing
access 10 land crossed by the proposed ditch canal or other work !lli!.fil be submitted.

~ora SWApplication: Source of water must be indicnted.

\

fthe source is stored water, is the stored water component filled oul and does the applicant own the
reservoir or include a non-expired agreement for stored water? (ORS 537.400)
NOTE: A surface water application cannot befiled at the same time as a Reservoir orAl Reservoir ifit
will befor the use ofthe stored water under the PROPOSED Reservoirapplication, Exp. Secondary
(£2)(0RS537.147).dcrr for stored water not under contract, is the source authorized under a permit, certificate, or decree'?

Permit or Certificate issued □ Y □ N Permit or Certificate# f?..- 87-'f'.JI?- I s-z_z. fi'
/a.--97414 ts23o□ Fora GWApplication: Well Development Tables completed and/or u well log report included (if existing)

□ Proposed water use

~ 1ount ofwater from each source in GPM, CFS, or§}
~e.riod ofuse indicated
D If for supplemental irrigation, primary acreage or underlying permit or certificate number listed

(Primary and S11pple111e111a/ Irrigation co11111s as 2 uses)

CJ\water Management Section (Estimates if the water system has not been designed)

~esource Protection Section (NIA for Groundwater)

ci'(Project schedule (1f system is already completed, indicate "existing.")

Groups\wrCustomer Service Groupltcmplillcslstandnrd app checklist t/1-112018



0 Supplemental data sheets enclosed (ifneeded)

0 Fonn M (Municipal or Quasi-Municipal)
0 Spring Description Sheet (if source is a spring)

~ompleted Land-Use Form or receipt signed and dated by the appropriate planning department officials.k,) becerain that the Land-Useform listsall lands involved andall usesproposed. Date ofsignature must
be within the past 12 months.

lfcegal Description ofall the properties involved where water is diverted, crossed, and used. The Legal
description includes a metes and bounds or other_government survey description. A copy of the deed, land
sales contract or title insurance policy can provide this information, or applicant may submit a Im book report
prepared by a title company. Copies of tax bills are not acceptable.,° The proposed source IS/ IS NOT (circle one) restricted or withdrawn from further appropriation.
NOTE: If it is withdrawn under ORS538, return application andfees.

Th map must meet all the minimum requirements ofOAR 690-310-0050.

aTownship. Range., Section
!J-r.ocation ofmain canals, ditches, pipelines or flumes (if POA/POD is outside of POU)

Place ofuse, 1/4-¼'s and tax lot clearly identified
ven map scale not less than 4" = I mile (I"= 1320 ft.); examples: I" = 100ft.. I" = 200 f.
ocation of each diversion point or well by reference to a recognized public land survey comer.

Multiple wells shall be uniquely labeled, and identified on well logs, if existing.
ference corner on map
orth Directional Symbol
umberof acres per ' if for irrigation, nursery, or agriculture

~ 0 Fees: Print out from Fee Calculator

Total Fees
Fee Paid
Amount Due

s _
$ _
$ _

Reviewed by: ...h_-c...~------------

Groups\wrCustomer Service Group\templates\standard app checklist 1/11/2018



Sections 7 & 8, T34S, R5W, W.M.,
Josephine County, Oregon

SURFACE-WATER APPLICATION MAP
Andreas and Carole Blech

Sunny Valley Sand and Gravel, Inc.

EXPLANATION

[..., ·orosowoo«us

NOTE: THE LOCATION OF THE POINT OF
DIVERSION (POD) IN EACH RESERVOIR IS

EXPECTED TO CHANGE AS MINING OCCURS,
THEREFORE, we ARE REQUESTING THE POD

LOCATION FOR EACH RESERVOIR BE DESCRIBED
AS BEING WITHIN THE RESERVOIR

RECEIVED
JAN 3 1 2018

OWRD

SCALE
660 0---- 660 1320

'
SKee9KUM
WATER ASSOCIATES INC

1626 VICTORIAN WAY
EUGENE, OR 97401
(503) 319-8926

1 INCH = 1320FEET

January 5, 2018

This map Is not intended to provide legal
dimensions or locations of property

ownership lines

Figure 1



_ATERWATCH
PROTECTING NATURAL FLOWS IN OREGON RIVERS

Lisa Brown
WaterWatch of Oregon
213 SW Ash St.. STE 208
Portland, OR 97204

March 14, 2018

Dwight French
Oregon Water Resources Department
725 Summer St. NE, STE A
Salem, OR 9730 I

RE: Sunny Valley Sand and Gravel, Inc. application S-88508 (expedited secondary)
Sent Via: WRIS public comment submittal; email (dwighlw.french@oregon.gov):
and US Postal Mail

Thank you for the opportunity to comment on application S-88508 in the name of
Andreas and Carole Blech and Sunny Valley Sand and Gravel, Inc. for mining use adjacent to
Grave Creek, a tributary to the Rogue River. Because the application raises a number of
significant public interest issues, and because there are other problems with the application, it
should be reviewed using the standard process pursuant to ORS 537.153 and the Oregon Water
Resources Department (OWRD) should ultimately issue a Proposed Final Order for the
application.

WaterWatch of Oregon (WaterWatch) submits the following specific comments:

I. The application proposes to use water from reservoir applications R-87930 and R-87932.
OWRD issued final orders under ORS 537.409 for these reservoirs, but granted reconsideration
of those orders and has yet to issue new orders on reconsideration. (In the Mat\er of the Petition
for Reconsideration and Request for Stay ofEnforcement of the Final Order on Application R-
87930 and Permit R-15228, Water'Watch ofOregon, Inc., Petitioner, Order on Petition for
Reconsideration and Request for Stay, Denying Stay and Granting Reconsideration (December
13, 2017)): (In the Matter of the Petition for Reconsideration and Request for Stay of
Enforcement of the Final Order on Application R-87932 and Permit R-15230. WaterWatch of
Oregon, Inc., Petitioner, Order on Petition for Reconsideration and Request for Stay, Denying
Stay and Granting Reconsideration (December 13, 2017)).

OWRD should not issue a surface water permit to use water from reservoirs for which
OWRD has yet to issue final orders on reconsideration, as required by rule. OAR 137-004-

'The WRIS comment submittal system appears to have a word limit, in addition to formatting problems, and thus
this comment letter is also being emailed.

Page I - WaterWatch comments re: S-88508 (expedited secondary application). RECEIVED
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0080(8) ("Following reconsideration, the agency shall enter a new order• • • "). OWRD should
return the application unless and until OWRD issues the required final orders for the reservoirs.
Further, the fact that reconsideration was granted highlights that this application for water use is
not appropriate for an expedited review process but need 10 be processed under the standard
review process.

2. OWRD may not grant a permit for the proposed use because the applicant has not
secured land use approval for the proposedmining. The land use decision approving applicant's
mining was challenged at the Land Use Board of Appeals (LUBA). On October 15, 2015, LUBA
issued a Final Opinion and Order remanding the land use decision to the county. Rogue
Advocates et al. v. Josephine County, LUBA Nos. 2014-095/096. WaterWatch's understanding is
that the remand process is ongoing. Therefore, applicant lacks land use approval for the land use
associated with the surface water pennil application S-88508 (mining).

Where land use approvals are pending but not obtained, OWRD may "place conditions
on a permit or other approval to preclude use of water and any associated construction until the
applicant obtains all required local land use approvals; or, withhold issuance of the water use
permit or approval until the applicant obtains all required local land use approvals." OAR 690
005-0035(4)(c). However, that "approval is allowed only if the use meets requirements in
paragraph (4b)A) of this rule," (id.) which states that"[a]ll requirements of statutes and rules
governing Commission and Department actions are met."]" (id.). Here, those requirements of
statutes and rules are not being met, including because OWRD is allowing Sunny Valley Sand
and Gravel, Inc. to construct the source reservoirs of the proposed surface water permit prior to
obtaining land use approvals. Other problems with meeting the statutory and rule requirements
are described below and are detailed in WaterWatch of Oregon's Petition for Reconsideration
and Request for Stay of Enforcement of the Final Order on Application R-87930 and Permit R
15228. and WaterWatch ofOregon's Petition for Reconsideration and Request for Stay of
Enforcement of the Final Order on Application R-87932 and Permit R-15230, which are
incorporated as if set forth fully herein.

Even if there were not problems with rule and statutory requirements, because land use
approvals have not been obtained, even ifOWRD chose to issue the permit it must be
conditioned to "preclude use of water and any associated construction until the applicant obtains
all required local land use approvals." OAR 690-005-0035(4)(c).

Finally, "the Department may consider withholding water use approvals upon request by
a local or state agency, or the applicant, or as otherwise warranted to serve the Department's
needs[.)" OAR 690-005-0035(4)(c). OWRD should withhold issuing this surface water permit
until it issues orders on reconsideration for the reservoir permits and allows for resolution of any
subsequent challenges to those orders. Issuing the surface water permit, which will likely entail
investments by the applicant, prior to resolving issues pertaining to the reservoir permits will
create unnecessary problems.

3. The proposed use would impair and detrimentally affect multiple specific public interests
under ORS 537.170(8), as detailed below. la addition to the discussion below, WaterWatch
incorporates its Petition for Reconsideration and Request for Stay of Enforcement of the Final

Page 2- WaterWatch comments re: S-88508 (expedited secondary application). RECEIVED
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Order on Application R-7930 and PermitR-15228, and WaterWatch of Oregon's Petition for
Reconsideration and Request for Stay of Enforcement of the Final Order on Application R
87932 and Permit R-15230 as if set forth fully herein.

(a) Conserving the highest use of the water for all purposes. including irrigation, domestic
use, municipal water supply, power development, public recreation, protection of
commercial and game fishing and wildlife, fire protection, mining. industrial purposes,
navigation, scenic attraction or any other beneficial use to which the water may be
applied for which it may have a special value to the public.

Usingwater from Grave Creek, and likely also unlawfully captured groundwater (as
documented by OWRD itself on the multiple attempts of Sunny Valley to secure reservoir
permits at this location), to promote a major mining project adjacent to Grave Creek would
certainly detrimentally affect and impair the highest uses of the waters involved. The proposed
water use will result in major, deep pits being constructed alongGrave Creek (see Attachment I)
which will capture groundwater that is unpemitted and would cause significant adverse impacts
to Grave Creek (including injuring the instream water right) and to the downstream Wild and
Scenic Rogue River. Both Grave Creek and the Rogue River are recognizedgems in Oregon's
river system that are known world-wide for their scenic attraction, outstanding recreational
values and unparalleled fish and wildlife.2 The proposed use fails to conserve the values of the
waters involved in supporting these beneficial uses.

Additionally, the proposed use also does not conserve the waters for the numerous
domestic uses that already exist nearby.

The application needs to go through the standard process to ensure that OWRD, other
agencies, and the publicincluding affected domestic well owners, fishermen, and
recreationistscan fully evaluate the proposed use in accordance with the standards set forth in
the water code.

(b) The maximum economic development of the waters involved.

Because the proposed use does not conserve the highest uses of the waters described in
(a) above, the proposed use would also detrimentally affect and impair the maximum economic
development of the waters involved. In the year 2018, it makes zero economic sense to permit
use of water for aggregate mining along the banks of Grave Creek, tributary to the Wild and
Scenic and internationally renownedRogue River.

(c) The control of the waters of this state for all beneficial purposes, including drainage,
sanitation and flood control.

See comments in (a) and (b) above, which are incorporated as if set forth fully in this section.

while the Rogue River is obviously known and treasured world-wide, Grave Creek is also
well-known and treasured and is used as scenic entry to the Rogue River, as a Google search for
it will demonstrate (it even has its own Wikipedia entry). RECEIVED
Page 3- WaterWatch comments re: S-88508 (expedited secondary application).
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(d) The amount of waters available for appropriation for beneficial use.

As detailed in WaterWatch's Petitions for Reconsideration and Request for Stay of
Enforcement, and the OWRD analysis that is cited and incorporated by reference into those
petitions, there is a high likelihood that the reservoirs will unlawfully capture groundwater at
times when water is not available and would injure other water rights including the mstream
water right. By extension, the proposed surface use of the reservoir water will also unlawfully
use groundwater.

(e) The prevention of wasteful, uneconomic, impracticable or unreasonable use of the waters
involved.

Use of this water for aggregate mining is wasteful, uneconomic and unreasonable for the
reasons stated above and in WaterWatch's Petitions for Reconsideration and Request for Stay of
Enforcement.

(f) All vested and inchoate rights to the waters of this state or to the use of the waters of this
state, and the means necessary to protect such rights.

Because the proposed use will likely injure instreamwater rights, the Wild andScenic
Rogue River and nearby domestic wells, this public interest factor will be impaired and
detrimentally affected by the proposed use.

(g) The state water resources policy formulated under ORS 536.295 to 536.350 and 537.505
to 537.534.

1. The proposed use would impair and detrimentally affect the following purposes and
policies specified in ORS 536.310.

(1) Existing rights, established duties of water, and relative priorities concerning the use of
the waters of this state and the laws governing the same are robe protected and preserved
subject to the principle that all of the waters within this state belong to the public for use
by the people for beneficial purposes without waste;

As explained above in Section 3, the proposed use will impair and detrimentally affect
existing rights.

(2) It is in the public interest that integration and coordination of uses ofwater and
augmentation of existing supplies for all beneficial purposes be achieved for the
maximum economic development thereof for the benefit of the state as a whole;

As explained above in Section 3, the proposed use of mining next to Grave Creek,
tributary to the Rogue River, will not achieve maximum economic development of the water for
the benefit of the state as a whole. To the contrary, the proposed use will have detrimentally
economic effects.

RECEIVED

Page 4-WaterWatch comments re: S-88508 (expedited secondary application).
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(3) That adequate and safe supplies be preserved and protected for human consumption,
while conserving maximumsupplies for other beneficial uses;

The proposed use ofwater to facilitate large, deep mining pits adjacent to Greve Creek,
in an area with numerous domestic wells, will not protect adequate and safe supplies for human
consumption.

(6) In considering the benefits to bederived from drainage, consideration shall also be given
to possible harmful effects upon ground water supplies and protection ofwildlife;

The proposed use will have harmful effects upon groundwater supplies and on wildlife.
The application should go through the standard review process to ensure that these effects are
adequately considered.

(7) The maintenance ofminimum perennial streamflows sufficient to support aquatic life, to
minimize pollution and to maintain recreation values shall be fostered and encouraged if existing
rights and priorities under existing laws will permit;

Because of the groundwater capture issues associated with the reservoirs and the mining
pits, the instream flows sufficient to support aquatic life, minimize pollution and maintain
recreation wi ll be detrimentally affected and impaired.

(8) Watershed development policies shall be favored. whenever possible, for the preservation
of balanced multiple uses, and project construction and planning with those ends in view shall be
encouraged;

The proposed use ofwater for mining along Grave Creek does not preserve multiple uses
of the area and its waters.

(12) When proposed uses ofwater are in mutually exclusive conflict or when available
supplies of water are insufficient for all who desire to use them, preference shall be given to
human consumption purposes over all other uses and for livestock consumption. over any other
use, and thereafter other beneficial purposes in such order as may be in the public interest
consistent with the principles ofchapter 707, Oregon Laws 1955, under the existing
circumstances;

The application should go through the standard review process to ensure that this factor is
met and that the existing human consumption uses are protected.

11. The proposed use runs afoul ofORS 537.515 and ORS 537.525.

The proposed use of water for aggregate mining in pits along Grave Creek will result in
excavation of unpermitted groundwater wells and groundwater reservoirs. ORS 537.515 contains
the following relevant definitions:

Page 5 - WaterWatch comments re: S-88508 (expedited secondary application).
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(I)"Altering" a well means the deepening, recasing. perforating, reperforating. the installation of
packers or seals and other material changes in the design of the well.

(2) "Constructing" a well includes boring, digging. drilling or excavating and installing
casing or well screens.

(5) "Ground water" means any water, except capillary moisture, beneath the land surfaceor
beneath the bed ofany stream, lake, reservoir or other body ofsurface water within the
boundaries ofthis state, whatever may be the geological formation or structure in which such
water stands, flows, percolates or otherwisemoves.

(6) "Ground water reservoir" means a designated body of standing or moving ground water
having exterior boundaries which may be ascertained or reasonably inferred.

(7)"Pollution" of ground water means any impairment of the natural quality of such ground
water, however caused, including impairment by salines, minerals, industrial wastes, domestic
wastes or sewage. whether indrafted directly or through infiltration into the ground water supply.

(9) "Well" means any artificial opening or artificially altered natural opening, however made.
by which ground water is sought or through which ground water flows under natural pressure or
is artificially withdrawn. "Well" does not include a temporary hole drilled for the purpose of
gathering geotechnical ground water quality or ground water level information, a natural spring
or a hole drilled for the purpose of:

(a) Prospecting, exploration or production of oil or gas;

(b) Prospecting or exploration for geothermal resources, as defined in ORS 522.005;

(c) Production of geothermal resources. as defined in ORS 522.005, derived from a depth of
greater than 2,000 feet; or

(d) Exploration for minerals as defined in ORS 5I 7.750 and 517.910.

The proposed use ofwater for mining will facilitate and be directly entangled with
excavation ofseveral unpermitted wells and groundwater reservoirs, as those terms are defined
in ORS 537.515. Therefore, the water use proposed under application S-88508 would violate
ORS 537.535(1): "[n]o person or public agency shall use or attempt to use any ground water,
construct or attempt to construct any well or other means ofdeveloping and securing ground
water or operate or permit the operation of any well owned or controlled by such person or
public agency except upon compliance with ORS 537.505 to 537.795 and 537.992 and any
applicable order or rule adopted by the Water Resources Commission under ORS 537.505 to
537.795 and 537.992." The proposed use would also violate ORS 537.535(2), which specifies
that "[e]xcept for thoseuses exempted under ORS 537.545, the use-ofground water for any
purpose, without a permit issued under ORS 537.625 or registration under ORS 537.605, is an
unlawful appropriation ofground water."

Page 6- WaterWatch comments re: S-88508 (expedited secondary application).
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Further. because of the groundwater capture associated with the proposed water use,
OWRD must fully consider the requirements ofORS 537.525 to ensure the preservation of the
public welfare, safety and health.

4. If a surface water permit is ultimately issued. it must be strictly conditioned to only allow
water that is lawfully stored to be used. Because ofthe high likelihood (approaching certainty)
that the reservoirs will ultimately unlawfully capture and store groundwater, any secondary
surface water permit must be strictly conditioned to only allow use ofsurface water that is
lawfully diverted fromGrave Creek (only at rimes when water is available) and not any
groundwater that is unlawfully captured.

Such a limit should specify the lawful source of water to be used and include a strict limit
to surface water use in accordance with the lawfi.tl storage amounts. It should further require
strict measurement and reporting conditions to ensure that the condition is met at all times.

Further if a surface water permit is issued, it should be conditioned to immediately
prohibit any surface water use from the reservoirs and 10 be cancelled if any of the following
occurs:

a) The reservoirs capture any groundwater;
b) The reservoirs (which WaterWatch understands are ultimately to be excavated below

the groundwater table and used as mining pits) are excavated below the highest level
at which groundwater is ever encountered.

c) The applicant diverts water from the reservoirs that has been illegally stored;
d) The applicant uses surface water exceeding tbe amount allowed to be lawfully scored.
e) Other permit compliance problems occur regarding the reservoir permits.

Thank you for considering these comments. There are undoubtedly significant public
interest issues, and other problems, raised by this application and thus it is not appropriate for
review under the expedited process and needs to be moved to the standard review process. We
look forward to folly engaging on the review of this application and on any order that is issued.

Sincerely,

Isl Lisa A. Brown

Lisa A. Brown
StaffAttorney
0: 503.295.4039 x4
lisa@yyateryatch_org

cc: Scott Grew (by email only to scott.a.grew@oregon.gov)

Page 7-- WaterWatch comments re: S-88508 (expedited secondary application).
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PO Box 962, Grants Pass, OR 97528

March 15, 2018

Scott A. Grew
Oregon Water Resources Department
725 Summer St. NE, STE A
Salem, OR 97301

RE: Sunny Valley Sand and Gravel, Inc. application S-88508

The Middle Rogue Steelheaders support the Friends of County Living, WaterWatch of Oregon
and otherswho are in opposition to the approval of a land use permit forthe use of stored water
for mining sand and gravel along Grave Creek in Sunny Valley. We urge that OWRD deny the
request.

We are opposed to the project because of the potential for adverse environmental impact on
Grave Creek. Grave Creek provides spawning, rearing, and migration habitat for federally
threatened Coho salmon, and for state listed sensitive summersteelhead. Grave Creek also ranks
as a stream in the highest need of flow restoration.

The proposed water use will result in multiple, deep pits being excavated along Grave Creek
which we believe will capture groundwater, particularly in low flow periods, which could
potentially reduce or completely eliminate surface flow, and/or reduce the now which will in
turn result in warming the water, causing significant adverse impacts to the reproductive
requirements of the salmon and steelhead. The lack of sufficient flow not only poses a risk to the
fishery in the area of the mining project, but it could also prevent passage of fish to many miles
of good habitat upstream. The proposed use of Grave Creek water for mining falls to conserve
the values of the waters for protection of salmon and steelhead.

The Middle Rogue Steelheaders represent approximately 175 resident fishermen of Josephine
and Jackson County. Our mission is to conserve, protect, and restore cold water fisheries and
their watersheds in Southwest Oregon. We operate as a non-profit, non-political, and non-



sectarian organization for charitable, educational, and scientific purposes while supporting
sports fishing. Over the past many years, the Middle Rogue Steelheaders have contributed
hundreds of thousands of dollars and thousands of hours of volunteer labor to restore the
fisheries habitat in the Middle Rogue Basin.

President
Middle Rogue Steelheaders



GREW Scott A ' WRD

From:
Sent:
To:
Subject:
Attachments:

Re: S-88508

Doyle Nelson <dwne1son15@gmail.com>
Thursday, March 15, 2018 5:13 PM
GREW Scott A • WRD
Fwd: Letters to OWRS
OWRS-Jessica.pdf; Scott-OWRS.pdf

I apologize for sending a file you couldn't open. Try the Scott-OWRS.pdf file above.

Doyle Nelson
541-226-9339

----------Forwarded message ---------
From: Stephen Wiley <uilyfa2I7I@uol.com1>
Date: Thu, Mar 15, 2018 at I :24 PM
Subject: Letters lo OWRS
To: dwnelson15@gmaul.com

Attached



....

Glenn D. Standridge
I 800 & 1990 Placer Road
Sunny Valley, OR 97497
15 March2018

Oregon Wa1er ~c:wurcc Department
Jes,,.ica Joye
jessica.l.joye@oregon.gov

RE: Grave Creck water use

D.:ar Ms. Joye:

My wife, Marilyn Standridge, and myself. Glenn I) Standridge, v.ish to c_,pn."SSour conc.!rth
about I.he water use applii.alilln #S-88508 and the: "lllc.7 trnnsfcr applicntioo if T- 12s:n.

We live along Grave Creek and havc two water \\ell:, that will be alTc:clcd by this large nmNml
ofwater ifil is allov.c.-u to be removed from Grave Creek.

One of our "ells al 1800 Placer is al u pn.iduction ofonly 2 gallons perminute: und a 1.000 tieIm,
ground storage is marginal at hcsl. Any lowering of the ground water ,viii he tlclrimcntal.

S1.nemcnt,; \\tn: m;-1de b) the applicant that no Grave Creel wt-tier would be used in I.he mininp.
process. These statements wcr mad at hearings held by the Josephine County Commissioners
rej!:u-ding the rnunl~ permit for mining and a zoning change necdcd to mine in a R-S zone.

The mining plan presentcd to the county indicatcd that sufficient rainwatcr would be collected to
wash the rock minced oo this site.

Grave Creel 11ov.s arc cxtrcmely low in July, August and Scptc..nl:,cr thus removing large
nmounl.$ ofwater will affect all downstrcam users Grave Crcck is uc;ed by many pcople for holh
domestic \le;.! and irrigation. Game and livestock also depend on sufficicntflow in the summer
for the water.

Again. I state that at counl)' meetings the water use applicant and his expens stated that no ,~ata
from Grave (Creek would be used in opration of the mining

I also have grave conccms about the concentr.1tion ofsilica. mc:n.:ury and chrysotile as it will
become more concentrated as it is washed from the rock und placcd back into holding ponds.



Oregon Water Resource Deparunen!
15 March2018
l'agc: 2

Ihis material in !he holding pond~ \\;11 migrate into the gravd and eventually rock inln tho
gmum.J water and/or Orave Cn.'f.:k..

The long tenn contamination will be fell on the Roguc River and pcrhnp:; all ilic way to the
Pacific Occan! '

For these reasons we ask that thc w-atcr use applications be denied_

Thank you for your consideration.

...



GREW Scott A' WRD

From:
Sent:
To:
Subject:
Attachments:

glenn standridge <glennatwork2003@yahoo.com>
Thursday, March 15, 2018 148 PM
JOYE Jessica L' WRD; GREW ScottA' WRD
Public Comment Grave Creek S-85508 & T-12837
Standridge Public comment Grave Creek water use.pdf

Water Resource Department
ATTN: Jessica Joye and Scott Grew

Attached letter referencing applications S-88508 and T- 12837

Thank you,

Glenn D. Standridge
1800 & 1990 Placer Road
Sunny Valley, OR 97497
Phone: 707-333-3200 or 541-479-3603



Vajra Ma
I 241 Shanks Creek Rd

Sunny Valley. Oregon 97497

RE: SVSG Applications S-88508 and T-12837

Jessica L. Joye (iessicaLjoye@oregon.go)
Scott A Grew (scotagrew@oregongov]
Dwigh t ALench (a:gh: wfrench@oeg2go.)

March 15, 2018

The following are my comments to the above water rights applications by Sunny Valley
Sand6 Gravel

I strongly believe that any further depletion of the Sunny Valley water flows will cause
devastating and irreparable harm to the people of Sunny Valley and downstream, their lives
and their lifestyle, as well as the ecology dependent on Grave Creek, its waters and the quality
or its waters such as temperatures, sediment, and mineral content.

First. the problems inherent in the entirety of the related previous water rights applications
have never been resolved. This means that the issues of

• Serpentine sediment polluting Grave Creek
• Aquifer separation between groundwater and Grave Creek not having been

established
• Stream flows already very low and wells drying up
• Snow pack levels are hovering around 50%

are as much of an elephant in the room as they always were.

I am not up to date on the ODFW stream flow measurements, but I have heard nothing about
the quantities for healthy salmon spawning have been sufficiently restored. Grave Creek is
already classified as a Class I stream in need of protection. It is a salmon spawning stream and
cannot sustain any more compromise. The mining requirements for water asked for in SVSG's
transfer application are far greater and year-round as opposed to the current irrigation WR
which is seasonal and less demanding. On top of that Blech demands to maintain the 1919
irrigation WR priority and apply it to his mining demands. A transfer from irrigation to mining
use will cause irreparable damage to already endangered Grave Creek.

As some people said in the course of this more than ten year push (star1gyihhack Smit)
an3Dgug'as Dic@ to mining the lands now owned by Blech/SVSG: You can't eat rocks. This is
significant because the intended water use will destroy much of the growing downstream
agriculture. This may at first look like a county issue, but the OWRD's jurisdiction over water
rights puts the agency in charge of a large factor of the picture. The economic damage caused



to the county by short-sighted political influence peddling will by far outstrip the promises
made by Mr. Blech and his friends or attorneys.

An example for predictable damage to the entirety of Sunny Valley was presented at the J0CO
BCC hearings for SVSG Application. Certified Geo-Engineer James Rodine stated and explained
how mining and its water use requirements on this land will most likely drain the aquifer. If this
happens, hundreds of residents will lose their wells and water supply. There is no undoing this
damage.

To address the apparent look-away policy: Since no one -other than by airplane - has a visual
of Mr. Blech's operations and he has in the past refused access for monitoring, we rely on the
sound of heavy equipment to detectwhen and how long and approximately where SVSG is
operating, but we cannot determine legality, extent, or impact of the operations. During the
past winter, we witnessed witnessed weeks upon weeks of heavy dozer work. What was he
doing? We don't know. The fact that there has been no oversight allows SVSG to create facts.
Was he already digging the ponds he claims to have permits for but doesn't? (Because they
are pending approval of land use, which is still tied up in the current LUBA appeal) And even if
LUBA approves, such an approval is likely subject to further legal challenges and stay orders.
In short, Mr Blech has violated rules and regulations before, he can be expected to do so again.

Most of the above is by way of background information. I don't have to repeat the stats, such
as the 70 million gallions taken from Grave Creek per year. Others will address the legalities
and technicalities.

What I wish to convey is that the agency should not maintain an irresponsibly isolated view of
these new applications. This is the case especially since the Applicant has a history of going
door-to-door, so to speak, telling one agency that the other agency would approve if, and
attempt to generate the sense of a larger momentum for approval of his entire operation than
exists. It's a little like a child playing parents against one another.

May l ask you to, please, consider the irreparable consequences of your decisions. Io use a
forestry metaphor: You can't unfell a tree. Mr. Blech can hire all the lawyers and consultants
money can buy. We cannot.

We depend for the future of Sunny Valley on the discretion you have - and you do have it - to
make the decisions you know are right.

Thank you very much

Rev. Vajra Ma
(Vajra@Shakti-Moon.com)



GREW Scott A*WRD

From:
Sent:
To:
Subject:
Attachments:

Dear All.

vajra ma <vajrama@greatgoddess.org>
Thursday, March 15, 2018 4:16 PM
JOYE Jessica L ' WRD; GREW Scott A ' WRD; FRENCH Dwight W' WRD
Comments by Vajra Ma re SVSG Applications S-88508 and T-12837
Comments by Vajra Ma re SVSG Applications 5-88508 and T-12837.pdf

please find enclosed my comments concerning the referenced applications.

Thank you very much for your attention, and please confirm receipt for the record.

Yajra Ma

1



Vajra Ma
1241 Shanks Creek Rd

Sunny Valley. Oregon 97497

RE: SVSG Applications S-88508 and T-12837

Jessica L. Jove (lessico1.joye@oregon.go)
Scott A Grew (scoffa.grew@oregongo]
Dwighty French (0wightw_trench@oregon.go)

March 15, 2018

The following are my comments to theabove water rights applications by Sunny Valley
Sand & Gravel

I strongly believe that any further depletion of the Sunny Valley water flows will cause
devastating and irreparable harm to the people of Sunny Valley and downstream, their lives
and their lifestyle, as well as the ecology dependent on Grave Creek, its waters and the quality
of its waters such as temperatures, sediment, and mineral content.

First, the problems inherent in the entirety of the related previous water rights applications
have never been resolved. This means that the issues of

• Serpentine sediment polluting Grave Creek
• Aquifer separation between groundwater and Grave Creek not having been

established
• Stream flows already very low and wells drying up
• Snow pack levels are hovering around 50%

are as much of an elephant in the room as they always were.

I am not up to date on the OOFW stream flow measurements, but I have heard nothing about
the quantities for healthy salmon spawning have been sufficiently restored. Grave Creek is
already classified as a Class I stream in need of protection. It is a salmon spawning stream and
cannot sustain any more compromise. The mining requirements for water asked for in SVSG's
transfer application are far greater and year-round as opposed to the current irrigation WR
which is seasonal and less demanding. On top of that Blech demands to maintain the 1919
irrigation WR priority and apply it to his mining demands. A transfer from irrigation to mining
use will cause irreparable damage to already endangered Grave Creek.

As some people said in the course of this more than ten year push (starting with Jack Smith
and Douglas Dick) to mining the lands now owned by Blech/SVSG: You can't eat rocks. This is
significant because the intended water use will destroy much of the growing downstream
agriculture. This may at first look like a county issue, but the OWRD's jurisdiction over water
rights puts the agency in charge of a large factor of the picture. The economic damage caused



to the county by short-sighted political influence peddling will by far outstrip the promises
made by Mr. Blech and his friends or attorneys.

An example for predictable damage to the entirety of Sunny Valley was presented at the JOCO
BCC hearings for SVSG Application. Certified Geo-Engineer James Rodine stated and explained
howmining and its water use requirements on this land will most likely drain the aquifer. tr this
happens, hundreds of residents will lose their wells and water supply. There is no undoing this
damage.

To address the apparent look-away policy: Since no one - other than by airplane - has a visual
of Mr. Blech's operations and he has in the past refused access for monitoring, we rely on the
sound of heavy equipment to detectwhen and how long and approximately where SVSG is
operating, but we cannot determine legality, extent, or impact of the operations. During the
past winter, we witnessed weeks upon weeks of heavy dozer work. What was he doing? We
don't know. The fact that there has been no oversight allows SVSG to create facts.
Was he already digging the ponds he claims to have permits for butdoesn't? (Because they
are pending approval of land use, which is still tied up in the current LUBA appeal) And even if
LUBA approves, such an approval is likely subject to further legal challenges and stay orders.
In short, Mr Blech has violated rules and regulations before, he can be expected to do so again.

Most of the above is by way of background information. I don't have to repeat the stats, such
as the 70 million gallions taken from Grave Creek per year. Others will address the legalities
and technicalities.

What I wish to convey is that the agency should not maintain an irresponsibly isolated view ol
these new applications. This is the case especially since the Applicant has a history of going
door-to-door, so to speak, telling one agency that the other agency would approve if, and
attempt to generate the sense of a larger momentum for approval of his entire operation than
exists. It's a little like a child playing parents against one another.

May I ask you to, please, consider the irreparable consequences of your decisions. To use a
forestry metaphor: You can't unfelt a tree. Mr. Blech can hire all the lawyers and consultants
money can buy. We cannot.

We depend for the future of Sunny Valley on the discretion you have - and you do have it - to
make the decisions you know are right.

Thank you very much

Rev. Vajra Ma
(Vajra@Shakti-Moon.com)



GREW Scott A*WRD

From:
Sent:
To:
Subject:
Attachments:

vajra ma <vajrama@greatgoddess.org>
Thursday, March 15, 2018 5:46 PM
JOYE Jessica L' WRD; GREW Scott A' WRD; FRENCH Dwight W' WRD
Please us this one--Comments by Vajra Ma re SVSG Applications S-B8508 and T-12837
Comments - Vajra Ma re SVSG App11catlons S-88S08 and T-12837.pdf

Please use this one--(the previous one had some "track changes" in it, but no changes in content)--thank you

Dear All,

please find enclosed my comments concerning the referenced applications.

Thank you very much for your attention, and please confirm receipt for
the record.

Vajra Ma



Oregon Water Resources Department

S-88508 & T-1283 7

Hello.

My name is Jane Martin. I have been a resident of Sunn} Valley for over30 years living on Grave Creek.
I do not want to see the Salmon being eliminated from extra water being withdrawn from their habilal.

These applications must nol be allowed for fonr of lack of w atcr to resident's wells and irrigation rights
from Grave Creek.

There simply is not enough \\Rtcr to withdraw without severely impacting lite I ifc style, of residents in
Sunny Valley and causing further lack of water.

Jane Martin

3378 l'lacer Rd.

Sunny Valley. OR.

March 15 . 2018



GREW Scott A'WRD

From:
Sent:
To:
Subject:
Attachments:

Dear Mr. Grew.

Diane Getchell <daniegirl@hughes.net>
Thursday, March 15, 2018 4.03 PM
GREW Scott A' WRD
Public Comment for S-88508
scan0019.pdf

Please include the letter below for Public Commcrn ror opplica1ion S-88508.

Thank you.

Jane Martin
3378 Placer Road
Sunny Valley, OR. 97-197



March 15, 2018

Water Resources Department

Salem, Oregon

Applications:

New Reservoir Water use app: S-88508
Irrigation Water Right Transfer appT-12837

As a resident or Sunny Valley, Oregon, I am very concerned about the negative effects the above
mentioned applications will have on our community. Having grown up in Sunny Valley I have seen the
creeks become smaller and smaller every summer and even through the last few winters

There is no extra water available for anyone to take out, especially for any projects or this scale.

The use of groundwater will not suffice as many residents have had theirwells run dry over the last few
summers just using for residential purposes.

I feel that this will only bring negative consequences to our creeks, wells, environment, wildlife or Sunny
Valley and beyond.

I hope that you will strongly consider the effects this would have on the residents of Sunny Valley as well
as the environment and deny these applications.

Grave Creek is important to the health of Rogue River

Thank you for your time and consideration.

Angela Henry

Sunny Valley Resident

PO 455, Wolf Creek, OR. 97497



GREW Scott A ' WRD

From:
Sent:
To:
Subject:
Attachments:

Dear Mr. Grew,

Diane Getchell <daniegirl@hughes.net>
Thursday, March 15, 2018 4.00 PM
GREW Scott A' WRD
Public Comment for S-88508
scan0020.pdf

Please include the letter below for Public Comment for application S-88508.

Thank you,

Angela Henry
P.O. Box 455
WolfCreek. 0R 97497
WolfCreek, 0R. 97497



March 14. 2018

Oregon \\.atcr Resources Depanment

Scott Grew/ Jessica Joye

Regarding applications: T-12837 & S-88508

1 lcllo.

In response to the above applications there is gn.:01 concern for the water that these applications
would consume. I am a resident ofSunny Valley and have witnessed the creeks reaching
drastically low levels and irrigation restrictions have been set in place for the last several years.

Residents of Sunny Valley need water for their wells and 10 sustain their quality of life.

The fish in Gmve Creek and tributaries that feed the famous Wild Rogue River need water.

lo allow these applications it is my opinion, would prove to be detrimental to the public,
residents and wildlife.

I hesc applications \\ ill hopefully be denied with your careful considerotions of all who \\ould be
impacted.

Thank you for your attention to this matter.

I/ ( A'un4sq
Cindy Hen7f

Wolf Creek. OR. 97497



GREW Scott A *WRD

From:
Sent:
To:
Subject:
Attachments:

Dear Mr. Grew.

Diane Getchell <daniegirl@hughes.net>
Thursday, March 15, 2018 3:58 PM
GREW Scott A' WRD
Public Comment forS-88508
scan0021.pdf

Please include the letter below for Public Commcrtt for upplication S-8850S.

Thank you.

Cindy Henry
P.O. Box 455
WolfCreek. OR. 97497



Gregg Getchell
Diane Getchell
3370 Placer Rd.
Sunny Valley, 0R 97497

March 12, 2018

Re: OWRD New Reservoir Water Use S-88508

scott.a.grew@oregon.gov

We are residents that reside in the defined "impact area" ofa proposed
gold mine in Sunny Valley Oregon. We are writing to request this
application be denied.

OWRD has guidelines and concerns when addressing any and all water
use in the state. One of these is to consider the highest use ofwater for
any and all purposes. In addition the department ls charged with the
prevention of the wasteful, uneconomic impracticable or unreasonable
use of the water in the state of Oregon. Another important provision Is
water must be for a beneficial purpose without waste. We expect that in
this situation these guidelines will be respected.

The proposed use ofwater to operate large, deep mining pits adjacent to
Grave Creek, in an area with numerous domestic wells, will not protect
adequate and safe water supplies for human consumption. The
possibility ofdomestic and agricultural well contamination or complete
loss of existing wells due to the negative influence on the aquifers that
currently exist, outweighs the allowance ofan immense amount of
water to be given to one person for personal economic gain. This permit
clearly does not allow for a balance between existing residents,
protected spawning Salmon, and area wildlife and this project. The
state thought this creek was so important to spawning Coho Salmon
that a fish ladder was installed just down from the SVS&G property.

OWRD has acknowledged Grave Creek is over allocated and currently
does not meet in streamwater rights. When available supplies ofwater
are insufficient there should be extra effort in applying any permit
approval consideration. For this reason we are requesting this



application go through the Standard Review process to ensure that
these effects are all adequately considered New ReservoirWater Use S
88508

Illegal and legal marijuana grow sites have become another threat to the
water supply in Sunny Valley. Their numbers have drastically increased
since the mining application was originally filed. Each year more
growers have set up operation. Just based on observation one has to
conclude this is another significant impact on the water situation here.
Not to mention some legal growers are not abiding by the waler usage
regulations related to their properties. Some registered domestic water
wells are being used for agricultural. Many residents are aware ofwater
stolen by random pipes and pumps found along Grave Creek. In
addition the amount ofwater wasted by evaporation in tbe proposed
reservoirs alone adds to the amount ofwater loss.

We ask this permit be denied.



GREW Scott A * WRD

From:
Sent:
To:
Subject:
Attachments:

DearMr. Grew.

Diane Getchell <daniegirl@hughes.net>
Thursday, March 15, 2018 3:30 PM
GREW Scott A' WRD
Public Comment for S-88508
scan0022.pdf

Please include the attached documents for Public Comment for applica1ion S-8S508

Thank you.

Gregg Getchell
Diane Getchell

3370 Placer Rd.
Sunny Valley,OR 97-197



Gregg Getchell
Diane Getchell
3370 Placer Rd.
Sunny Valley, 0R 97497

March 12, 2018

Re: OWRD New Reservoir Water Use S-88508

We are residents that reside in the defined "impact area" of a proposed
gold mine in Sunny Valley Oregon. We are writing to request this
application be denied.

OWRD has guidelines and concerns when addressing any and all water
use in the state. One of these is to consider the highest use of water for
any and all purposes. In addition the department is charged with the
prevention of the wasteful, uneconomic impracticable or unreasonable
use of the water in the state of Oregon. Another important provision is
water must be for a beneficial purpose without waste. We expect that in
this situation these guidelines will be respected.

The proposed use ofwater to operate large, deep mining pits adjacent to
Grave Creek, in an area with numerous domestic wells, will not protect
adequate and safe water supplies for human consumption. The
possibility of domestic and agricultural well contamination or complete
loss of existing wells due to the negative influence on the aquifers that
currently exist, outweighs the allowance of an immense amount of
water to be given to one person for personal economic gain. This permit
clearly does not allow for a balance between existing residents,
protected spawning Salmon, and area wildlife and this project. The
state thought this creek was so important to spawning Coho Salmon
that a fish ladder was installed just down from the SVS&G property.

OWRD has acknowledged Grave Creek is over allocated and currently
does not meet in stream water rights. When available supplies of water
are insufficient there should be extra effort in applying any permit
approval consideration. For this reason we are requesting this



application go through the Standard Review process to ensure that
these effects are all adequately considered New Reservoir Water Use S
88508

Illegal and legal marijuana grow sites have become another threat to the
water supply in Sunny Valley. Their numbers have drastically increased
since the mining application was originally filed. Each year more
growers have set up operation. Just based on observation one has to
conclude this is another significant impact on the water situation here.
Not to mention some legal growers are not abiding by the water usage
regulations related to their properties. Some registered domestic water
wells are being used for agricultural. Many residents are aware of water
stolen by random pipes and pumps found along Grave Creek. In
addition the amount of water wasted by evaporation in the proposed
reservoirs alone adds to the amount of water loss.

We ask this permit be denied.

Respectfully,

//,l/#1
Gregg Getch II
Diane Getch I



GREW Scott A ' WRD

From:
Sent:
To:
Subject:
Attachments:

DearMr. Grew.

Diane Getchell <daniegirl@hughes.net >
Thursday. March 15, 2018 3:30 PM
GREW Scott A. WRD
Public Comment for S-88508
scan0022.pdf

Please include the attached documents for Public Commen.1 for upplicniion S-885.08

Thunk you.

Gregg Getchell
DraneGetchell

3370 Placer Rd.
Sunny Valley, 0R 97497



the .Joe Boyer family
154 Daisy Mine Rd.
Sunny Valley, Or. 97497
(541)787-7541

March 14, 2018

We are again joining with all our neighbors along Grava Creek in Sunny Valley and Placer to strongly
protest two applications for Gravo Creek water(Final Order It S-88508 & # T-12837) of Sunny Valley Sand and
Gravel (SVSG) mining operation and request you deny their outrageous water usage because of the dostruotivo
impact on our well, home, family, community and environment.

The geographic location of the pit mines, truck route and homes are extremely Important to under
stand: The northern area of Josephine County (Hugo, Or.) to the southern part of Douglas County (Canyonville)
is an extremely mountainous section known as Canyon Country" because of the deep canyons providing
water to the Rogue River to the west. (The famous canyon to the north feeds the Umpqua River) The canyons
feeding the Rogue are in the "Grants Pass District State Forest" and their headwaters are Wolf Creek and Coy
ote Creek which now into Grava Creek and Into the Rogue. There are 5 old towns In these canyons and volleys
which are inter linked with water, schools, roads, their economy and people.

The Grave Creek Canyon Is very steep and deep and contains a couple of large meadows ot tho 140011
and 1200ft elevations collectively known as Sunny Valley, but thoy aro really Fort Leland (Grave Creek
Ranch/old Leland) and Placer on upper Grave Creek. These are two of the oldest, still-occupied, communitles
in Southern Oregon. In fact, Grave Creek derives its name from the grave of the first pioneer, on the first wagon
train, to enter Oregon on the Applegate Trail, in 1846. That famous "First Pioneer Cemetery" is joopardizod by
SVSG's gravel truck route next to the Grave Creek Covered Bridge.

The Indian villages went back >1200 years or >70 generations along "Leaf Creek" as the Takelma
(Rogue) Indians called it. The Indians believe the waters of the Rogue to be sacred and Leaf Creak (now Grave
Crook) to be part of their sacred spiritual land, Indian burial grounds still exist in the Placer area and I believe
this ls their "Happy Hunting Ground". The Grave Creek band of Indians were targeted for genocide by "the
Exterminators" in the 1850s for their gold bearing creek land. The town of Golden, on Coyote Creek was oblit
orated by mining operations and the town of Placor wos eventually saved from hydraulic ruin in the 1930s. This
ls all relevant because we ere seeing a repeat of history in massive mining operations being arrogantly aggros
sive toward the local population, their rights, their history, and especially their water, which sustains their lives.

The pit mining project (originally Havlllah Corp) has been underway and in litigation since 2011, to tho
bast of my knowledge. It has always been about mining in Gravo Creok water, not agriculture. Sunny Valley
Sand and Gravel took it overafter Havillah couldn't get water or zoning. In an unpresidented move tho Joso
phine County Commissioners overruled the popular opinion of the residents and County population to amend
tho Comprehensive Plan and "Spot Zone" this piece of proporty for one wealthy speculator. Tho project has
proceeded in spite of serious concerns while In "LUBA Limbo."

These Applications should be denied and considered fraudulent and abusive for the following reasons:

1) The Reservoirs
The Pit Mining has already begun with the so-called reservoirs being Gravel Pit No. 1 on the East side

of their property. (bait and switch) They never intended to raise cattle or plant anything. The water has boon
intended for mining all along. (it is in their Plan) Also, SVSG is extending their perimeters by clearing trees and
paths for roads and entrances not in their plan and not permitted. This encroachment on me and other neigh
bors is separate from water but shows their contempt for eny rules or authority. They seek approval after the
fact unless caught In time.

2) Our Woll Water and Irrigation System
SVSG's project plan claims their massive operation will affect only one well in their impact area. Not

true. They base that upon wells registered after 1970 only. There are numerous homes and wells within tho
area that were established in the 1890s to the 1960s. My well is very much within the 1500ft Impact Arna. This
is the historic town of Placer, Oregon (originally called Tom East). Most or these wells wore hand-dug to 15 feet
because that Is where the aquifer is. My well and water rights date back to 1898 when Lew BrownTng built his
large cabin on this spot right on Grave Creek. I haveapproximately 1500 ft of waterfront property and an estab
lished underground irrigation/sprinkler system which has been severely restricted due to water shortages and
draught for the last 3+ years. Why are they allowed this water and nobody else?

The proposed reservoirs and other pits are in our aquifer, which Is only 15 ft below the surface, and
extends to, or into, Shanks Creek wetlands. (which should be considered as their other sources of water')



Water depletion and Rock Crusher vibrations will collapse the aquifers and cause well failures along,
with foundation and structural damage to the older homes surrounding the mines. Mine especially and Iha old
Schoolhouse right across the creek. (rock foundations) SVSG Is very well aware of these facts and has never
attempted to address or mitigate any of it. They, and the County, chose to Ignore this completely proceeded as
if we don't exist. Their focus is always away from real issues and they will ruin tho water for everyone.

Our Location
I live adjacent to, and 1000 ft. upstream from, theSVSG mining operation where Daisy Mine Rd. cross

es the creek at the 1400 ft elevation. I have 12.3 acres and only one 15 tt deep well for drinking water which will
be above the top of the water level. I've been here for almost 12 years and the house and well have been here
over 60 years with no problems, until now. I have experienced ground settling and foundation cracks in the last
few years that are threatening my home and pump house. Since I am right on the creek and at the top of the
same underground aquifer as the mining operation, I believe tho explosions I've heard and tho water drain has
Impacted the underground water structure.

I Invested over 48 years in the Aerospace industry and spent 15 years looking for this beautiful home.
Water was the primary criteria in selecting the property and I love it hero. I plan on leaving this to my 4 children
so they can enjoy it, preserve It, and pass it on In the same manner. I believe this Is the greatest gift I can ever
give them. They all love it here also. But - ISVSG uses millions of gallons of water per week my property will
be out of water quickly and we will lose my family's heritage. That ls an absurd amount of water! Our well will be
drained long before they would notice a drop in the water levol. SVSG has shown little respect for any consider
ations of legal, hlstortoaf, cultural, economical or environmental concerns as it impacts our neighborhood. It is
as if they are trying to devaluate the properties around them on purpose.

Old Leland (Sunny Valley) is 3 1/2 miles down Grave Creek from the valley of Placer. Jimmy Twogood
ostablishod the Grave Creek Ranch (old Leland) in 1851, There was an Englishman, prospector namod Tom East
digging in the hill just above the Shanks Creek wetlands (now SVSG property). He was the only white man who
could venture into that valley because of the Indians. The area was named for him and was changed to Placer
by a Postmaster in the 1880s to accommodate a town for the Browning family who owned most of tho land.

Beautiful weather conditions and ample food supply, while having a defensive position and escape
route, were essential to the security and survival of the Takelma Indians, the pioneers, and the current residents.
Making Placer a perfect location. The pocket meadow where tho pit diggers are trying to dig Is In the center of
the Takelma's summer homeland, hunting grounds, burial grounds and spiritual lands. Water Is In very short
supply during many summers and the Indians would move to a higher location for meat, fish, fowl and water.
Current residents can't do that. The valley of Placer is at the 1400ft. elevation, which puts ii right above tho fog
line and below the 1500ft. snow line. There are direct trails to the East, South, West and North from this point
which made It a canter for communications and travel for the Indians, not us. Because land was their wealth, the
most prominent of the Takelma lived on this land. Their spirits reside here and only a small handful of this civili
zation still exists but current families have been here for at least nine generations end counting. It Is my wonder
ful family home.

Conclusion
· The area known as Sunny Valley Is actually a long canyon about 1 /2 to 1 mile wide with a few meadows

at various elevations along Grave Creek. It has its own Mini-climatewhich is better than Grants Pass or other
larger valleys in the region. (hence the name, Sunny Valley) The ground Is made of large rocks all the way down
to Hellgate and our creek water source Is spring led, not snow or lakes. The water supply Is seasonal and pre
carious. Collapsing aquifers will be a liability for them and the valley ecostructure. Settling ponds can not
replenish underground water up hill. They would lose more to evaporation than is feasible for replenishment.

The enterprise of converting our beautiful Sunny Valley and Grave Creek setting to massive gravel pits
will endanger habitat and destroy our family's lives. The amount of water to be drained from our valley floor and
the blasting of rocks has already had an Impact on the underground aquifers and rock structure along Grave
Creek. Land settlement is creating structural and environmental hazards already.

By draining mlllions of gallons of water a week and creating a noisy, dusty/muddy moss thoy will
contaminate and destroy our watershed and ground water. Our property value In this valley will attract
druggies and low-life. Josephine County is already having major financial problems and the repercussions of
this water theft will only add to that with lower property taxes and fire danger.

Josephine County has already ''Spot Zonod" this property against the will of all the residents and
people of the county who have been denied the right to vote on It The appeals process has been made a
joke against Democracy and an abuse of power by people who are also speculators and have a track record
of ethics violations. The process will escalate and Intensify with Impunity.



Thewaterof Grave Creek and Shanks Creek will be contaminated with silica from serpentine rooks
(approx. 9%) and mercury, arsenic and otherpollutants from old tailings being brought in from old mining
sites in the area. (not mentioned in their 40year plan) Silica dust and diesel fumes from theirestimated aver
age of 150 -180 graveltruck trips a day will choko1he airandwater of Grava Creek which runs along side of
their route on Placer Road. The elk population is already being shot and destroyed by local miners/hunters in
order to mitigate that problem. The drainage of oqutferswill undermine the 50 yoar old, high-pressure, 8 inch,
Natural Gas fine that is buried 3 feet underground and runs through themiddle of, and between, the 70 ft
deep pits. Explosions similar to the ones fn Calffomla and Washingtonwill be the biggest disaster In Oregon
when it happens. This Gas line is a National Security issue as It severs transportation on I-5 in Southam Ore
gon. There is not enoughwater In any creek to put out that fire. and wewill be trapped ifwe survive.

I have painted a bleak and sobering picture of our very realistic situation, but It is also very true. I
Implore you to deny these applications, revoke SVSG's permits and end this Insanity that we have been llvfng
with for too many years. Let us live in peace with clean water, clear air and safety for our families.

Respectfully yours,z.er-



GREW Scott A * WRD

From:
Sent:
To:
Subject
Attachments:

Friends of Country Living <friendsofcountryliving@gmail.com>
Thursday, March 15, 2018 2:15 PM
GREW Scott A' WRD; JOYE Jessica L' WRD
PUBUC COMMENT SUBMISSION
Joe Boyer Public Comment.pdf

We have been asked to submit the attached Public Comments pertaining to application(s):

S-88508
T-12837

This concerned resident does not have access to a computer or fax machine and was unable to send via USPS
due today's deadline.

Thank you.

Friends ofCountry Living
541 671-0021



William M. Corcoran II & Elizabeth A. Corcoran
200 I Placer Road
Sunny Valley, OR 97497
Mailing: I051 NE 6th St. CI00
Grants Pass, OR 97526

November 12, 2017

Mr. Tom Byler, Director
Oregon Water Resources Department
725 Summer St., NE Suite A
Salem. OR 97301

To Whom It May Concern:

This letter is to inform you that we oppose the reservoir permits I/R-15228 and #R-15230 granted to Sunny
Valley Sand and Gravel, Inc. for the removal of water from Grave Creek for storage to use in processing
aggregate for a mining operation.

We live directly downstream from this project and both Grave and Shanks Creek flow through our
adjacent properties.

• My Water Rights on Grave Creek are Senior Rights dated 1874 (see attached) Recorded Volume 13.
Page 16535.

• My Water Rights on Shanks Creek are dated 1/I7/1966 (sce attached) Volume 31, Page 39777.

Over the years the Water Master has restricted the water removal from Grave Creek due to low flow many
times limiting my agricultural/farming use. This demonstrates that even with my senior water rights I have
already been impacted.

There are real water volume issues on Grave Creek that must be seriously considered before allowing a
commercial operation upstream of a person with senior water rights. IL is contradictory to approve a
commercial operation, which will appropriate additional creek and ground water.

We have owned our property since 1979 and observed these creeks over the years. It is just in this past
few years that we have noticed a diminished supply of water volume and lack of water flow in Grave Creek
and Shanks Creek. oh[ho-- S USG-A

Ab,
Grave Creek and Shanks Creek are less than a quarter mile apart in the pinch poin1 of this valley.
Shanks Creek contributes to Graves Creek less than a mile from Sunny Valley Sand and Gravel, Inc. site.
The interference and disruption that we suspect perrn.ittee has placed on Shanks Creek and its feeding
tributaries has already impacted the flow dramatically. In the latter part of June 2017 we abruptly had zero
water flow on Shanks Creek. Three weeks later the flow resumed suddenly on July 15, 201 7 as a raging,
muddy, water flow. We and the downstream neighbor have noticed this restriction in the normal water flow
and in the past year the'wiiter flow has greatly diminished the fish population. Any additional removal of water
from Gruve Creek will impact the dwindling Cobo salmon and steelhead population. The SVS&G site is at
the upper most part of Sunny Valley and will hove on impact all the way to the Rouge River.



Based on the amount of rain fall in October 2017, Shanks Creek should have started flowing in early to
mid October 2017. I was dry without a drop of flow until November 10, 2017 and immediately started
with a very heavy flow and a lot of mud in the water, just a day later the creek slowed down and cleared up.

Sunny Valley Sand & Gravel, Inc. is projected to operate for 40 years. The mining application explains the
massive need of water to remove the over 30% clay from the material. The amount ofwater this operation
will require is staggering. It is also the digging of eight pits to bedrock that will interrupt and combine
ground and surface waters all the way to the Rogue River that concerns us.

The reservoir permits you have issued to SVS&G rely on everyone following rules, regulations and conditions.
We request your reconsideration and reversal of these permits.

Respectfully.

I I , '/LU/aua
William M. Corcoran fl
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CERTIFICATE OF WATER RIGHT
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STATE OF OREGON
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CERTIFICATE OF WATER RIGHT
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON

FOR THE
OREGON WATER RESOURCES DEPARTMENT

IN THE MATTER OF THE OF THE )
PROPOSED CANCELLATION OF THE ) OAH NO. WR-15-.007
WATER RIGHT EVIDENCED av )

Agency Case No.: PC 06-14)
WATER RIGHT CERTIFICATE 3943 )
FOR USE OF WATER FROM GRAVE )
CREEK FOR IRRIGATION OF 65 } AFFIDAVIT
ACRES, JOSEPHINE COUNTY,

)
of)

OREGON. ) Mary Aiton Butterfield
)

I. the undersigned Mary Afton Butterfield, hereby declare under penalty of
perjury under the laws of the State of Oregon:

I owned the subject property, 34 05 08 400 & 34 05 071300 from 12-31-85
to 07-08-08

During the time I owned the subject property, we did not Irrigate the land,
and there was no irrigation equipment or infrastructure for irrigation
installed or used. I also was not aware of pumps or ditches or sprinklers
present on this land, and I did not plow or engage in other agricutural work
like grow crops or raise animals.

I never authorized anyone to irrigate my land or engage in any agricultural
activity on my land during the time I owned it, and no one ever asked me.

Thisil of March 2016 . ) '!>A!±:du(id
214 Brookside Drive

San Anselmo, CA 94960



CALIFORNIA JURAT WITH AFFIANT STATEMENT GOVERNMENT CODE S 8202

' See Attached Document (Notary to cross out lines 1-6 below)
: See Statement Below (Lines 1-6to be completed only by document signer[s], not Notary)

Signature of Document Signer No. 1 Signature of Document Signer No. 2 (if any)

1A notary publie or other off,cer comp!etlng this certificate verifies only the identity of the individual who slgned theI document to which this certificate is attached, and not the truthfulness, accuracy, or validity ol that document.

before me

20.!__l_.
Yearby

n»EI-A+Tio

Subscribed and sworn to (or affirmed)

on mni 2"" aay or Hu«of
Date Month

State of California
County of H 1'efu.~

(and_(2)
Name(s) of Slgner(s)

proved to me on the, basis of satisfactory evidence
to be the person(s) who appeared before me.

,1

/ i»<i,
sonature. <aka La/(oore otNotary Public

Seal
Place Notary SealAbove----------------OPTIONAL _

Though this section is optional, completing this information can deter alteration of the document or
fraudulent reattachment of this form to an unintended document.

Description of Attached Document

Title or Type of Document:Aff\D'o.J'ii U" t½Y k"1'b1.::, ·().)rni.,:.;., e,.,µ Document Date; 7) l"lA \\ ~ __
Number of Pages:_L Slgner(s) Other Than Named Above: _
ET3COVE"ZOOEGOGCCCEEC.HECHT>rrr.
2014 National Notary Association· Yl\'l\'1.NationalNotary.org • 1-800-US NOTARY (1-800-876-6827) Item #5910



BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON

. FOR THE
OREGON WATER RESOURCES DEPARTMENT

IN THE MATTER OF THE OF THE
PROPOSED CANCELLATION OF THE
WATER RIGHT EVIDENCED BY
WATER RIGHT CERTIFICATE 3943
FOR USE OF WATER FROM GRAVE
CREEK FOR IRRIGATION OF 65
ACRES, JOSEPHINE COUNTY,
OREGON.

)
) OAH No. WR-15-007
)
)
)
)
)
)
)
)
)

DOUGLAS DICK

AFFIDAVIT
by

Agency Case No.: PC 06-14

I, the undersigned Douglas Dick, hereby declare under penalty of perjury
under the laws of the State of Oregon:

I Douglas Dick, owned the property (tax lot 400-34-5 sec.8, Sunny Valley
OR), from July 29. 2008 to October 2010.

There was no Irrigation equipment or infrastructure for Irrigation present
when I purchased it. There were no pumps and no irrigation ditches. There
were no crops planted, and there was no livestock grazing al the time I

purchased the property, nor were there any crops or lifestock during the
time I owned the property.

I never irrigated the property nor did I observe any evidence of It having
been irrigated or planted or of any other beneficial agricultural use before I

purchased it.

This March ., .l. 2016 er-
P. 0. Box 898 Oakridge, OR 97463

(541)782-3179



SUBSCRIBED AND SWORN to before me this '] day of March 2016

OFFICIAL STAMP
RUSTIE L ACKLAND

) NOTARY PUBLIC-OREGON
COMMISSION NO. 947767

U COWS$ION £1RE5 FE8IUARY 22, 2020

NOTARY



March 11,2018

William M Corcoran
Elizabeth A Corcoran
2001 Placer Rd
Sunny Valley, OR 97497

Mailing Address:
1051 NE6 Street #C100
Grants Pass, OR 97526

Scott Grew
scott.a.grew@oregon.gov

Re: Sunny Valley Sand and Gravel, Inc. application S-88508

We oppose this Application for S-88508 for the following reasons:

We have Senior Water Rights on Grave Creek that are dated from 1874, Volume 13
Page 16536. (See attached) Our property is located adjacent and west, and directly
down stream from the property submitting this water right application, for water
use change.

We rely heavily on the water of this valley. This water threatwill cause us to lose
our well and render our property useless. Our 80-acre farm and residence includes
livestock, crops, orchards, and seed collection and distribution, for the purpose of
Southern Oregon plant preservation. In addition over the years, our property is a
venue for our family reunions and weddings along with a vacation destination for
our children and grandchildren. SVS&G is located at the east end at the very top, of
Sunny Valley, which puts them in a unique position to effect, not only me personally,
but all water right holders all theway to the Rouge River and beyond. Grave Creek
enters the Rogue River where the permitted Wild and Scenic section of the Rogue
River begins. This designation protects a world-renowned recreation and fishing
area.

We have owned our property since 1979, and have observed Grave and Shanks
Creeks over the years. It has just been in the past few years, since Mr. Andreas Blech
has purchased the property, we have noticed a diminished supply ofwater volume,
lack of clarity, and lack of flow not only in Grave Creek but Shanks Creek as well. We
believe that Shanks Creek has been dammed (see attached letter dated November
12, 2017).

The water right that this business application references, has notbeen exercised for
more than 50 years (see two attached Affidavits, Butterfield and Douglas Dick). Ms.
Butterfield inherited this property from her parents (McNeil) who owned it from



the early 1950's, who also did not irrigate. This application, based on its scope, will
change the availability ofwater for other residents who have also been relying on
the aquifer and Grave Creek for years.

All water storage in Oregon and related decisions should be used for the benefit of
the public, not for a Gold Mining company's profits. This neighboring property
owner has stated to me personally he intends to mine for gold. Grave Creek, as a
water resource, has been struggling for many years due to over allocation and
drought conditions. We, along with the people of Sunny Valley, should not be put in
a hostage situation over the basic public need ofwater.

We are a party to the remand process involving SVS&G that is currently before
LUBA. This applicant lacks the land use approval for the land use associated with
the surface water permit application S-88508 (mining). Based on 0AR 690-005
0035 (4)(c), if OWRD chooses to issue a permit it must be conditioned to "preclude
use ofwater and any associated construction until the applicant obtains all required
local land use approvals". Based on this information we expect all rules to be
followed.

The point where Grave Creek enters the Rogue River is where the Wild and Scenic
Rogue River "permitted section" begins. This is a world-renowned recreation and
fishing area. This river section is so special thatyou need a permit to use it. Our
local Class 1 Grave Creek contributes to and is an integral part of. Any threat to
Grave Creek is not just contained here in this small valley.

These excessive water permits are contrary to the OWRD's role regarding
protection of existing water rights by preventing excessive groundwater decline or
contamination, maintaining aquifer stability and preservation while making
decisions based on the most beneficial use ofwater and in the highest public
interest.

Based on the reasons above we ask that this application be denied. In addition, we
request a Standard Review of this application.

7e- Rid«
William M. Corcoran ,!J
Elizabeth A. Corcoran



GREW Si:ott A' WRD

From:
Sent:
To:
Subject:
Attachments:

wmcorcoran@reagan.com
Thursday, March 15, 2018 2.06 PM
GREWScott A ' WRD
Public Comment forS-88508
scan0016.pdf; scan0017.pdf

Dear Mr. Grew,

Please include the attached documents for public comment for application S-88508.

Thank You,

Michael & Elizabeth Corcoran

1



March 13, 2018

Steven A. Lawwill, Bachelor of Science inComputer Science
171 Edgerton Lane
Wolf Creek, Oregon 97497
Phone (541) 671-0021

RE: S88508 andTl 2837

ORS 537.170 (8c) compels OWRD 10 prevent wasteful and unreosonable use of water.
Sunny Valley Sand & Gravel (SVS&G) has subrniued water applications (S88508 & Tl2837) for surface water use
that challenges justification under ORS 537.170 (8c). Historic waler evaporation data, from this area, using empirical
scienti fie standards establishes the evaporation waste this water use presents. The table below is from the Regional
Climate Center (RCC) and shows rates of evaporation under standardized test conditions. The RCC delivers climate
services at national, regional and state le,els working with NOAA partners in the National Climatic Oma Center.
National Weather Service, the American Association of State Climatologists, and NOAA Research lnstmnes.

Western Regional Climate Center Evaporation Data for Oregon

MONTHLY AVERAGE PAN EVAPORATION (INCHES)

I PERlOt> IOl" UCOkO JAN FE MAR APR KAY JUN JUL AUG sEP OC'l' NOV EC YJ:!AK

ASTOR EXPERIMENT ST 1'48-1973 0.56 0.96 1.47 2.21 3.15 1.9 4.65 4.10 2.93 1.65 0.47 0.70 n.az
BEND 7 UE 1991-2005, 0.00 o.oo 0.00 4.25 6.14 6.6' 8.66 1.91 5.42 o.oo o.oo 0.00 )9.01
COftVAl.LlS S"TATE UNIV 1e89-2005 o.oo o.oo 1.79 2.96 4.$9 $.06 1.10 7.07 ,.06 2.l) 0.96 0,00 )8.)l
CO'M'AG!: GflOvt: OM Jt-43-200) 0.00 1.27 2.16 3.07 4.$6 ,.60 ,.,,. ,.,o 4.47 2,06 0.82 o.oo le .46
DttTROtT DAM 19'4-200) o.u 1.16 l.6' 2.91 4.)8 5,90 7.68 6,64 4.24 2.0% 0.88 0,46 )1.,.
DOREMA DAM 1946-2005 o.oo 1.01 1.94 2.9 4.98 6, 11 8.19 7.15 4,66 2.01 o.oo o.oo 09.00
FE"M.H ft t DGt. OAN 1943-·200) 0.19 0.79 1.92 J.17 ).03 6. 21 8.12 '1.o, II, 76 2.. Z 1 0.67 0 • .J4 40.10
HERMISTON 2 $ 1928-1997 o.oo o.oo J.44 $.43 7.91 9.61 1 l.J'l 9. 66 6.32 3.91 o.oo o.oo 37.72
11000 IUVD\ EKP STN 1928-2005 o.oo o.oo o.oo o.oo , ... , 6.80 8.81 7,04 ).)2 >.09 o.oo o.oo n.,,
KLN1ATH P-ALLS ACM. ST:l 1949-2004 0.70 1.11 2.81 4,71 1.21 e.,, 10.24 9.4I 6.)0 4.9 0.00 0.61 6.$4
LOOKOUT PO Itff DA.H 1955-2005 o.oo 1.16 2.29 3.10 4.67 ,.,, ,.,, 6.U

4. "'
l.'6 1.01 0,00 19.59

KAOIIA.S 1 mnt ,1952-2005 o.oo o.oo 0.00 • , 12 1.12 8.66 10.Zl 9.17 6.2-1 l. 16 l. 70 o.oo ,o.,,
MALHEUR BRANCH EXP ST 1943-2005 o.oo o.oo o.oo 5.68 7.71 a.94 ll.06" .9. )1 6.17 l. 14 0.12 o.oo 52.99
VOLTAGE 2 1959-2005 o.oo a.oo o.oo 4.17 6.22 1,61 9.S8 8.$2 S.86 3.19 o.oo a.oo ,,._ . '
Jlll'.:Ol'OftD l!':XP 5Ttl 1'37-2001 0.5) L.02 226 J. 56 ,.29 6.94 8.24 6, ,e 4,03 l.81 0.76 0.44 41.28

RCC suggests using n .7 10 .8 muhiplicr 10 adJUSI l<SI coodi1ions 10 n naturally occurring pond or lake.
RCC e,apora1ion data• hups:/1" rcc.dri.cd111h1mlfilcs/wes1ernp.final.h1rnl

These water use applications, by extension, will lead to SVS&G capturing unpcnniucd groundwater In eight ducp pit
excavations. This result is unavoidable and poses a serious threat to groundwater flowing in Sunny Valley aquifers
and the subterranean water associated with Grave Creek. According to SVS&G plans, sump pumps will remove the
captured groundwater by pumping it into infiltration swales along Grave Creek, exposing it to added contamination and
evaporation. Their plans acknowledge that digging along the creek, SVS&G will encounter groundwater in sufficient
quantnies 10 require removal. Digging in groundwater is unavoidable and actually part of their plan.

Sunny Valley Sand &Gravel's site plan has eight excavation pits totaling I 08.9 acres ( 19.7. 14.6, 16.4, 15.9, 8.7. 6.6. 13 .6
and 13.4 acres). Each excarntion pit will be reclaimed as a water filled pond.

SVS&G (area of eight excavation pits)

Evaporation (using Medford, OR data)

Evaporation (using .7 factor per RCC)

YearlyWater Evaporation (from pits)

I 08.9 acres x 43,560 sq. ft.= 4,743,684 sq. ft.

Convert inches to feet, 41 .28 / 12 = 3 .44 ft.

4,743,684 sq. ft. X 3.44 ft. X .7 = 11,422,790 CU. ft.

11,422,790 cu. ft. x 7.48052 = 85.448 million gallons

I

Please require a complete "standard review" when considering these water use applications.



Sunny Valley Sand & Gravel Sne Map ( submitted by Steve Lawwill )
Attachment Regarding Application S88508 & Tl283~
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GREW Scott A ' WRD

From:
Sent:
To:
Subject:
Attachments:

Steve & Debbe Lawwill <triplepeakacres@gmall.com>
Thursday, March 15, 2018 141 PM
GREWScott A ' WRD
Public Comment #S-88508
Public Comment Steve Lawwill on S88508 and T12837.pdf

Public Comment attached for application #S-88508

1



vs.

BEFORE THE LAND USE BOARD OF APPEALS

The county transmitted the record and intervenor filed a precautionary

LUBANo. 2016-127

ORDER

10.23 '4130306/13 ·cos u+OFTHESTATEOFOREGON

JOSEPHINE COUNTY,
Respondent,

and

SUNNY VALLEY SAND & GRAVEL, INC.,
Intervenor-Respondent.

ROGUE ADVOCATES, WILLIAMM. CORCORAN II,
andELIZABETH A. CORCORAN,

Petitioners,

1

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

21

22 objection to the record. The county submitted a "Supplemental Record"

23 proposing changes, additions and deletions to the record to address the parties'

24 objections. OnDecember 13, 2017, we addressed record objections and issued

25 an order to the county with instructions to transmit a replacement record

26 incorporating the county's changes, additions, and deletions.

27 OnMarch 2, 2018, LUBA received the county's "Replacement Record."

28 The replacement record appears to fully resolve the party's objections and

29 complies with our December 13, 2017 order.

Page 1



1

2

3

4
5
6
7
8
9

10

The record is settled as ofthe date ofthis order. The petition for review

is due 21 days, and the response briefdue 42 days, from the date of this order.

The Board's final opinion and order is due 77 days from the date of this order.

Dated this 6th day ofMarch, 2018.

C 07a2i>
Tod A. Bassham
Board Member

Page 2



Certificate ofMailing

I hereby certify that I served the foregoing Order for LUBANo. 2016-127 on March 6, 2018,
by mailing to said parties or their attorney a true copy thereofcontained in a sealed envelope
with postage prepaid addressed to saidparties or their attorney as follows:

LoganLeichtman
Emerge Law Group
805 SW Broadway, Suite 2400
Portland, OR 97205

M. Wally Hicks
Josephine County Counsel
500 NW 6th Street
Grants Pass, OR97526

Sean T. Malone
Attorney at Law
259 E. 5th Avenue, Suite 200-C
Eugene, OR 9740 l

Dated this 6th day of March, 2018.

Kristi Seyfried
Executive Support Specialist



GREW Scott A' WRD

From:
Sent:
To:
Cc:
Subject:
Attachments:

Steve Rouse <kuf99fa@icloud.com>
Thursday, March 15, 2018 141 PM
GREW Scott A • WRD
FRENCH Dwight W' WRD
Addendum to Comments S-88508
LUBA Order re scheduling.pdf

Scott and Dwight,

Please add the attached Addendum from the Land Use Board of Appeals (LUBA) for our Rogue Advocates comments
just submitted via email for S-88508.

Steve Rouse
Rogue Advocates Board President
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Rogue Advocates

P.O. B0x 443

Williams, Oregon 97544

541-821-1374

Re: Application S-88508

Advocating fora liveable and sustainable
ogus Valley through resoonsile land use

Dear Oregon Water Resources Department, March 15, 2018

Rogue Advocates, a 501(c)(3) non-profit is dedicated to the sustainable use of resource zoned lands In Jackson
and Josephine Counties. On behalf of our members and Board weappreciate theopportunity to submit the
following comments. The expedited review requested is inappropriate for this water use application due to the
complexity of the Interface between the mine use and surface/groundwater resources. If the mine use of water
is allowed the overall mining development will appropriatewater that is fully allocated, injuring seniorwater
rights in conflict with rules of the Water Resources Commission. We request the WRD standard review be
applied to this application.

The water use requestedwill be drawn from storage reservoirs that are still pending reconsideration by WRD
with no new final order. While storage reservoir applications R-87930 and R-87932 are under reconsideration it
would be premature and inappropriate to issue water use permits from these same reservoirs that have no valid
final approval per 0AR 137-004-0080/(8).

Rogue Advocates has participated in multiple local land use hearings for this mine proposal and is a party in the
ongoing appeal at LUBA (LUBA 2016-127) of Josephine County's preliminary land use approval to authorize the
mining development by Sunny Valley Sand and Gravel (SVSG). This proposed mining development and
associated water diversion, water appropriation, water storage and water use has been the subject of multiple
applications reviewed by WRD. The proposed use of water by the mining development would impair and
detrimentally affect multiple specific public interests under 0RS 537.170(8) as detailed below. During the land
use hearings County Commissioners consistently deferred detailed review of water resources to the review
process established by WRD that is tasked to prevent detrimental impacts to the public interest.

Each of these WRD applications for the mine use proposed have thus far been shown to be fundamentally
flawed and pose significant detrimental impacts to groundwater, surface water and fisheries resources, in
violation of the applicable fisheries and public interest standards found in 0RS 537.409. This application
requests the use of stored water for the mining development use, but the applicant has failed to demonstrate

Jimmy Macleod Steve House Maud Powel! BOARD &STAFFissa Matthewson MkeWalker Warren Troy

Rogue4Advocates.org • 5418461083· PO ox 443 Wiliams, OR 97544
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Advocating for a liveable andsustainable
Ragus Valley trough responsile land use

that the storage reservoirs ormuch larger deep mine pits will not appropriate groundwater year round. WRD
has determined in reviewing previous applications for this site that the groundwater is hydraulically connected
to Grave and Shanks creek. These creek surface.waters are. over appropriated and not available for additional
use year round.

This review of the use of water for mining must considerthe overall detrimental effect on the. interconnected
surface and groundwater resource in this reach of Grave and Shank creeks per ORS 537.170(8)(d). This proposed
expansive mine development along a mile of the floodplain boundary with Grave and Shank creek will alter the
flow of groundwater, appropriate groundwater, likely dewater surface flows during summerand fall, and
adversely impact the recharge of the groundwater resource limiting currently available groundwater for existing
wells and springs. The prosed use is contrary to the public interes.t in 0RS 537.170(8)(a) to conserve the highest
use of water for all purposes.

In previous applications LL-1434 and G-17580WRD has denied the requested use due to the close proximity of
excavations to Grave and Shanks Creek. WRD found the storage reservoirs and deep pits are hydraulically
connected to and have the Potential for Substantial Interference with Grave and Shanks creeks surface waters.
The proposed mining development's inevitable year round appropriation of groundwater from a fully allocated
resource, if permitted by WRD, will injure senior instreamwater rights, the downstream State Scenic Waterway
(Rogue River), domestic wells, and is detrimental to the public interest to protect these resources contrary to
ORS 537.153(2).

Specific Grounds for Denial of Water for Mine Use

1) Land Use Approval Not Final

Rogue Advocates is actively participating in the LUBA appeal of Josephine County's preliminary land use
approval of the SVSG mine development application. We are currently entering the initial briefing phase for
LUBA #2016-127, prior to oral arguments, re.view and Decision. (See Addendum LUBAOrder) The ongoing LUBA
appeal is based on the County's decision and findings at the remand hearing; this was the second hearing by the
County Commissioners necessitated by Rogue Advocates successful LUBAappeal #2014-095/096 of the initial
County hearing.

During these local hearings two WRD employees attended but the Commissioners did not provide the
opportunity for them to present oral testimony; Kathy Smith, Josephine County Watermaster (retired) and Ivan
Gall, Field Services Administrator. The Commissioners deferred detailed review of water resource issues to the
expertise of WRD through this permitting and review process.

Jimmy Macleod Steve Rouse Maud Poe! EOARD&STAElissa Matthewson Mk«e Walker Warren Troy
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Advocating for a liveable andsustainable
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Within this current WRD application we find the Land Use Information Form apparently received from

Josephine County dated 1/24/18 has misrepresented the land use status. On that form the box "land-use
approval obtained" was checked instead of the accurate "land-use approval being pursued" box.

The instructions in bold on that form clearly state, "If approvals have been obtained but all appeal periods

have not ended, check "Being Pursued". The applicant has not demonstrated that the land use associated with

this water use is in compliance with statewide land use goals and and the acknowledged land use plan. There is

no final land use approval pending the LUBA appeal process that is ongoing.

0AR 690-005-025(1) (making OWRD's Division 5 Rule "Compliance With Statewide Planning Goals, Compatibility

With Comprehensive Plans, and Coordination On Land Use Matters" applicable to alternate reservoirs and the

use of those waters, which are issued under OAR 690-340)'; 0AR 690-0030-0035.

The issuance of the requested water use permit would also be in violation of 0AR 690-005-0035(4)(c) that

requires local land use approvals. It would also seem to be a violation of this statute for WRD to continue to

allow the ongoing construction of the storage reservoirs without final land use approvals. At a minimum WRD

should condition any permit to "preclude use of water and any associated construction until the applicant

obtains all required local land use approvals" OAR 690-005-0035(4)(c).

2) The mine development will appropriate groundwater which WRD has found has the
Potential for Substantial Interference with surface water at times when that surface
water is unavailable, violating ORS 537.170(8)(d)

The proposed mine development reservoirs and multiple deep mined pits would appropriate the same

groundwater as the excavation pits proposed in applications G-17580 and LL-1434-both of which were denied

by WRD due to findings of Potential for Substantial Interference (PSI) between the groundwater and surface

waters where surface water is fully allocated. The current mine development and excavation pits proposed are

the same excavations presented in those applications.

Both storage reservoir #2 and storage reservoir 114 are coincident with all or part of "excavation pit #2" and

"excavation pit #4" as referenced in the previously denied WRD applications. WRD Issued a Final Order to Deny

LL-1434 upon reconsideration on January 14, 2013. WRD issued a Final Order 0n G-17580 stating that the

application had been withdrawn on May 23, 2014. WRD found that the Potential for Substantial Interference
violates 0AR 690-009.

Jimmy Macleod Steve Rouse Maud Powe! EOARD&STAFEussa Matthewson Mike Walker Warren Troy
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The application materials submitted with G-17580 (and available in WRIS) claimed that the excavation work

would result in groundwater recharge and that "[s]ump wells created as a result of Surface Mining activities will

gather this groundwater...". The series of WRD applications for this mine use indicate the storage basins and

deep excavated pits will not be lined, so groundwaterwill be drawn in. The applicant's own notes onWRD Form

R associated with G-17580 states that "excavations will fill withwater" from groundwater.

The WRDWatermaster for this area (District 14) wrote a letter to Josephine County Planning dated May 13,

2014 stating in part;

"If approved, these applications would interface with groundwater. Tim Wallin, Manager for OWRD Water

Rights Program has stated that, "All the applications seem to suffer from the same difficulty, namely that

according to their own geologist's report, the excavations will Intersect GW (groundwater) that is hydraulically

connected to Grave Creek, from which water is not available. It seems unlikely that we could approve onywater

-use authorization that would Involve Intersection of the GW (groundwater) table."

The proximity of groundwater, that will inevitably be appropriated by the mine development reservoirs and

excavation pits, to the surfacewaters of Grave and Shanks Creeks will create an indisputable Potential for

Substantial Interference between groundwater and surface water. This PSI would allow the appropriation of

surface wateryear round when surface waters are already over appropriated in conflict with the public interest

(0RS 537.170(8)(d). limiting the amounts of water available for existing rights of appropriation for beneficial use.

The resulting unlawful appropriation will deplete surface water In Grave and Shank Creeks and injure senior

water rights. Due to the shallow groundwater table in this area and the proximity of excavations to surface

waters, it is Impractical if not impossible to prevent the accumulation of groundwater in the reservoirs and
excavated mine pits.

The proposed mitigation to limit this groundwater appropriation into the excavations, discussed in item 4)

below, was rejected as circular reasoning by WRD in the initial denial of application G-17580.

3) The Mine Use will be detrimental to the public interest due to adverse impacts on
existing fishery resources (ORS 537.409)

ODFW has determined that appropriation of surface water from Grave Creek January through March can be
allowed as long as certain minimum flow levels are maintained. However, in their reviews of the storage
reservoirs in applications R-87932 and R-87930, ODFW states the proposed mine usewould pose significant
detrimental impacts to the existing fishery resource because "any diversion or appropriation of water for
storage during the period April through December poses a significant detrimental impact to existing fishery

Jimmy Macleod Steve Rouse Maud Powel HOARD &STAFF/ssa Matthewson Mk«e Walker Warren Troy
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]

resources." (Amendment to App. R-87932 (12/13/2013; App. R-87930 (9/12/13).

The applicant has failed to present any viable evidence ormitigating solution to prevent groundwater from
infiltrating into the storage reservoirs or excavated mine pits year round. The reservoirs and excavated mine pits
will appropriate groundwater that WRD has determined has the Potential for Substantial Interference with the
approximate surface waters of Grave and Shank Creeks. As ODFW has stated the appropriation of water outside
the Jan. 1 to March 31 period will adversely impact the fishery resource and is detrimental to the public interest
per 0RS 537.409.

4) The Mine Use will be detrimental to the Groundwater Resource 0RS 537.170(8)(a)

The applicant has attempted to suggest mitigation for the appropriation of groundwater into the excavations
and reservoirs. In application G-17580, and the more detailed land use application, the applicant proposes to
install a sumpwell in each of 11 excavations that would pumpwater from the pits into infiltration trenches
surrounding each pit. The stated intent is to create a positive head pressure to prevent or stabilize groundwater
appropriation. WRD rejected the idea as circular reasoning; the pumping and use of appropriated groundwater
to limit the same appropriation of groundwater. WRD initially denied this application and it was eventually
withdrawn.

This groundwater mitigation proposal to pump groundwater from the pits into infiltration trenches, that WRD
rejected as "circular reasoning", is exactly the same mitigation required by Josephine County Commissioners as
Condition 23 in their Findings:

"Condition 23) Infiltration trenches shall be constructed around each mine cell. Thewater applied to the
infiltration trench shall provide a positive hydrostatic head in the sand and gravel that reduces
groundwater declines adjacent to the mine cells. Monitoring as well as observed seepage into the active site
shall be utilized for development of final design and evaluation of mitigation measures as necessary. Should
proactive infiltration fail or be deemed inappropriate, well improvements such as resetting pumps at
deeper depths. well deepening. or changes in the miningoperation shall be considered as alternative
mitigation options to alleviate water quality or quantity impacts." (Sunny Valley Sand and Gravel Findings
of Fact, Conclusions of Law, & Decision. LUBA 2016-127 Record Item #8, pg. 70)

"Should the proactive infiltration fail" per Condition 23 or be disallowed by WRD as "inappropriate", the
applicant presents no viable alternative to prevent the appropriation of groundwater into the excavations. This
Condition, written by the applicant's own attorney, implies adjacent wells will be compromised and well
deepening "shall be considered" but not required. Beyond that no specific effective solutions have been offered
by the applicant as required in Condition 23 "as alternative mitigation options to alleviate water quality or
quantity impacts".

Jimmy Macleod Steve Rouse Maud Powell BOABD&STAFElissa Matthewson MkeWalker Warren Troy
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Evaporative loss from the appropriated groundwater In the mine excavations is another detrimental impact to
the groundwater resource. During the County land use hearing, testimony presented by Malcolm Drake and
Gary Mackey addressed significant evaporative loss from the multiple excavated pits. A summary of the
evaporation calculations concluded that over 1,000,000 gallons of appropriated groundwater in the exposed
excavation pits would be lost to evaporation annually, continuously, forever. That volume of water exceeds the
calculated total average annual use of all domestic wells by residents within 3600' of the mine site.

We understand Mr. Drake and Mr. Mackey will be submitting their own comments to WRD with further specific
information. WRD likely has their own methodology to calculate evaporative loss from the proposed mine use as
well. In any case, the applicant has failed to present any viable mitigation to offset this huge evaporative loss of
appropriated groundwater.

We understand several adjacent landowners within the impact area will also be submitting comments to WRD
establishing their sincere concerns that the proposed mine use will have detrimental impacts on groundwater
and their already limited output from domestic wells. TheWRD policy on groundwatermanagement states:

"The groundwaters of the State of Oregon belong to the public. The reasonable control, protection. and use of
groundwater is governed by the state on behalf of the public ...Interference between groundwater uses and
competing groundwater and surface water uses shall be prevented and/or controlled to protect the water
resource and existing rights"

We understand WRD is mandated to uphold this groundwatermanagement policy to protect the public's
interest and existing groundwater rights. The unlawful appropriation of groundwater into the deep excavated
pits will limit the recharge of groundwater. Therequested water use for mining clearly is in conflict with existing
rights, the public interest and protection of the groundwater resource in conflict with the WRD public mandate.

0AR 690-410-0010(1). Issuingthese permits will result in the interference of groundwater use and existing

surface water (and other groundwater) use.

5) The Mine Use will be detrimental to Grave and Shank Creeks ORS 537.170{8)(d)

Grave Creek provides spawning, rearing, and migration habitat for federally threatened Coho salmon, and state
sensitive summer steelhead and Pacific Lamprey and also ranks as a stream in the highest need of flow
restoration. Certificate 72697 is WRD's in stream water right on Grave Creek for the purpose of andranomous
and resident fish rearing, in the amount of 135 cfs between December 1 through March 31. The year round
capture of groundwater in the reservoirs and excavation pits will injure this instream right. The requested water
use for mining must be denied.

Jimmy Macleod Steve Rouse Maud Poell BOARD&STAElissa Matthewson Mke Walker Warren Troy
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In recent years persistent low flows and warming of surface st Fearn waters confirm the documented need by the

Oregon Department of Environmental Quality for flow restoration of Grave Creek. If the mine use is approved

the development will significantly deplete already low flows. The applicant's geologists Shannon and Wilson

characterize this reach of Grave Creek at the mine site a "losing stream". The creek flows through lag deposits

lacking the energy to incise a deep channel. The result is some surface waters flow beneath thesurface and are

"lost" to groundwater.

The huge volume of appropriated groundwater in the excavation pits and reservoirs will draw significant flows

down and away from Grave Creek surface flows. The proposed average excavated pit depth of GS' is 40' below

the average grade of Graves Creek adjacent to the pits. Water flows downhill. and much of the Grave Creek flow

that supports fishery resources is already subterranean. If-the water use for mining ls approved it is likely fish

passage along Grave creek will be adversely impacted most of the year.

The Potential for Substantial Interference between the surface waters of Grave and Shank Creeks and the
appropriation of groundwater in the multiple excavations will have a detrimental impact on both surface and

groundwater resources. Both these creeks are tributaries to the Rogue River Scenic Waterway directly

downstream. The detrimental impacts to the creeks will also be detrimental to the Rogue River, both in quantity
and quality of the resource.

Thank you for your careful consideration of the issues presented in our comments. When evaluating the

proposed mine development use as a whole the excavations will appropriate groundwater year round. WAD has
concluded while reviewing previous applications the Potential for Substantial Interference exists between

groundwater and the surface waters of Grave and Shank creek. The applicant has not presented any viable

mitigation to prevent the appropriation of these intertwined resources. The application is fundamentally flawed

as approval of the water use will allow the unintended appropriation of surface waters during the nine months

they are fully allocated as already determined by WRO. The proposed use would impair and detrimentally affect

multiple public interests under 0RS 537.170(8). Rogue Advocates requests this application be denied for the

reasons set forth, or at a minimum be considered through the standard review process.

Steve Rouse

Rogue Advocates Board President

Jimmy Macleod Steve Rouse Maud Powel! BOARD &STAFElissa Matthewson MkeWalker Warren Troy
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GREW Scott A ' WRD

From:
Sent:
To:
Cc:
Subject:
Attachments:

Steve Rouse <kuf99fa@icloud.com>
Thursday, March 15, 2018 1:36 PM
GREW Scott A' WRD
FRENCH DwightW' WRD
Comments for S-88508
RA Letterhead.docx

Dear Dwight and Scott,

Please accept the attached comments for application S-88508 in the name of Andreas and Carole Blech and Sunny Valley
Sand and Gravel. Thank you for your consideration,

Steve Rouse
Rogue Advocates Board President



Debra Lawwill
171 Edgerton Ln
Sunny Valley, OR 97497
(541) 671-0021

Subject: Application(s) S-88508, T-12837

Dear Oregon Water Resources Department:

The proposed use will Impair and detrimentally affect a number of specific public
interests under 0RS 537.170(8). I will be specifically addressing:

"That adequate and safe supplies be preserved and protected for human
consumption, while conserving maximum supplies for other beneficial uses:"

Permitting the use of Grave Creek waters for mining will open Pandora's Box.
Although the aggregate supply may appear to be a valuable resource for our state,
its processing will bring more woes than benefits.

The geological report from the applicant's geologist Kuper Consulting. LLC
indicates that ullramafic serpentine deposits were found in both the trench and
boring samples taken in the area of proposed excavation. Serpentine in this area
has been tested and found to contain moderately high levels of chrysotile asbestos.
(report attached). Engineering Geologist James D. Rodine, PHO submitted the
following statement during the Josephine County Land Use hearings:

"The SVS&G site has exposed serpentine on the east side of the property. The
serpentine slopes westward and is covered over at various depths principally by
material washed down from the east, debris flow material from a large landslide
located upstream, and local soil erosion. Testing of a serpentine sample adjacent
and east of SVS&G's mining area show 4.5% asbestos, greatly exceeding the 1%
threshold defined in Oregon OSHA 1910.1001 Asbestos, 437-002-0368
Deterioration, (2) (b).

Since the serpentine extends under, and to the west, of the surficial exposures, and
is downhill, some serpentine has been transported across the site. This transport
of serpentine can be located on aerial photographs, by color, where sparse
vegetation is noted (serpentine is harmful to many plants). On the northern side of
the site vegetation is more abundant, indicating less serpentine. LIDAR images
indicates the more vegetated area is also within at least 2 flood plains. Therefore, it
is likely the flood plains are the result of flooding and debris flow activity, are
relatively of recent origin, and therefore should not be used nor mined."

The sediment load produced to surface water most likely will contaminate the water
supply of the valley even with the installation of silt fences or sediment basins.
Asbestos fibers do not dissolve, are smaller than other contaminants, and remain



suspended in water. This basin waste will need to be removed periodically and
subsequently stockpiled. These now concentrated asbestos fibers will not attach or
dissolve subsequently becoming the first to be eroded into ground and surface
waters. The cyclic use of these reservoir waters will concentrate this contaminate
exponentially. Not only are humans at risk, but wildlife and the already Federally
Endangered Coho Salmon. (report attached).

Left alone and undisturbed in its natural state, serpentine deposits pose only
minimal and unavoidable risk. But once disturbed, especially to this degree, the
Box is opened.

For this and many other reasons brought to your attention, these applications for
use of surface waters for mining, should be denied. If further input and review is
required for your determination, please apply your standard review process
pursuant to ORS 537 .153.

Sincerely,

Debra Lawwill



a
~::=====::~
PY. \Uu

ASBESTOS TEM LABORATORIES, INC.

CARB Method 435
Polarized Light Microscopy

Analytical Report

Laboratorv Job # 96-02077

630 Bancroft Way
Berkeley, CA 94710

(510) 704-8930
FAX (510) 704-8429
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ASBESTOS TEM LABORATORIES, INC

Sep/2112016

James Rodine
James D. Rodine PHD
294 Edgenon
WolfCreek, OR 97497

RE: LADORATORY JOB ff 96-02077
Polarized light microscopy analytical rcsuhs f'or
Job Sile:
Job No.: East of SUS & G

CADPH ELAP
Lab No. 1866

bulk sample(s).

wle@i
NVLAP Lab Code 101891-0
Berkeley CA

Enclosed please find the bulk material analytical results for one or more samples submitted for asbestos analysis.
The analyses were performed in accordance with the California Air Resources Board (ARB) Method 435 for the
determination ofasbestos in serpentine aggregate samples.

Prior 10 analysis, samples arc logged-in and all data pertinent to 1hc sample recorded. The samples ore checked for
damage or disruption of any chain-of-custody seals. A unique laboratory ID number is assigned to each sample. A
hard cop) log-in sheet containing all pertinent information concerning the sample is generated. This and all other
relevant paper work are kept with the sample throughout the analytical procedures to assure proper analysis.

Sample prcparmion follows a standard CARB <135 prep method. The entire sample is dried at 135-150 C and then
crushed to-3/8" gravel size using a Bico Chipmunk crusher. If the submitted sample is> I pint, the snmplt was split
using a 11.2" riffie spliuer following ASTM Method C-702-98 to obtain a I pint aliquot. The entire 1 pint aliquot, or
entire original sample. is then pulverized in a Bico Braun disc pulverizer calibrated to produce a nomina l 200 mesh
final product. Ifnecessary, additional homogenization steps are undcnnken using a 3/8" rime splincr. Small aliquots
are collected from throughout the pulverized material to create 1hree separate microsopc slide mounts containing the
appropriate refractive index oil. The prepared slides are placed under a polarizing light microscope where standnrd
mineralogical techniques are used to analyze the various materials present, includlng asbestos. Ifasbestos is
identified and of less than I 0% concentration by visual area estimate then on additional five sample mounts arc
prepared. Quantification ofasbestos concentration is obtained using the standard CALARB Method 435 point
count protocol. For samples observed to contain visible asbestos of less than 10% concentration, a point counting
techinique is used with SO points counted on each ofeight sample mounts for a total of400 points. The data is then
compiled into standard report format and subjected co a thorough quality assurance check before the information is
released to the client.

While the CARB 435 method has much 10 commend it, there are a number ofsituations where it fails to provide
sufficient accuracy to make a definitive detennination ofthe presence/absence of asbestos and/or an accurate count
of the asbestos concentration present in a given sample. These problems include, but are not limited 10, l) statistical
uncertainty with samples containing <1% asbestos when 100 few panicles are counted, 2) definitive identification
and discrimination between various fibrous amphibole minerals such as tremolite/actinolite/hornblende and the
"Libby arnphiboles" such as tremolite/winchite/richterite/arfvedsonite, and C) small asbestiform fibers which are near
or below the resolution limit ofthe PLM microscope such as those found in various Califomia coast range serpentine
bodies. In 1hcse cases. fur1her anal)sis by 1ransmission electron microscopy is recommended to obtain a more
accurate result.

Sincerely Yours,

2
Lab Manager
ASBESTOS TEM LABORATORIES, INC.

--- These results relate only to the samples 1ested and must not be reproduced, except in full, without the approval of
the laboratory, ---

630 BANCROFT WAY • BERKELEY. CA 94710 • PH. (510) 704-8930 • FAX (510) 704-8429
With Brcmch Offices LocatedAt 1350 FREEPORT BLVD. UNIT IO4, SPARKS, NV 89431
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POLARIZED LIGHT MICROSCOPY
CARB 435 ANALYTICAL REPORT Page: 1 of

Contact: James Rodine Samples Submitted: I Report No. 344352

Date Submitted: Sep-16-16 II
Address: James D. Rodine PHO SamplesAnalyzed: 1 Sep-21-16294 Edgerton Date Reported: ,I

WolfCreek, OR 97497 Job Site INo. East ofSUS & G
I

II

SAMPLE ID ASBESTOS LOCATION IPOINTS % TYPE DESCRIPTIONINTFI

17 4.25% Chrysotile Grab Sample
I

Lab ID II 96-02077-00 l 400-Total Points

Lab ID II - Total Points

Lab ID II - Total Points

Lab ID II - Total Points

Lab ID II - Total Points

Lab ID II - Total Points

L.ab ID - Total Points

Lab ID # - Total Points

Lab ID - Total Points

Lab ID = - Total Points -
t1t-ke [)

Analyst_27QC Reviewer _

ASBESTOS TEMLABORATORIES. INC. 600 BANCROFT WAY, STE. A, BERKELEY, CA 94710 PH. (510) 704-8930
Page 3
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Effects of chrysotile asbestos on coho
salmon and green sunfish: Evidence of
behavioral and pathological stress

k:4 k • 4.

Scott E.Belanger 'Kar\Schurr Delmas J.Allen'A.F.Gohara'

hups://doi_org/10_1016/SQQ13-93518680009-3Get_rights and content

The effects of chrysotile asbestos on larval coho salmon (Oncorhynchus kisutch)
and juvenile green sunfish (Lepomis cyanellus) were investigated at levels

approximating those reported in the Great Lakes basin ( L06 fibers/liter). Behavioral
stress effects, such as loss of rheotaxic position and balance, were observed in

salmon exposed al 3.0 10" ers/liter and in sunfish exposed at 1.5 and 3.0 x 106

fibers/liter. Coho larvae al 1.5 10" ers/liter were significantly more susceptible
to an anesthetic stress test, becoming ataxic and losing equilibrium faster than

control cohorts (P <0.001). Two of 106 larvae exposed at 3.0 x 106 fibers/liter
developed tumorous swellings and three additional fish developed coelomic
distentions. Cytological examination of ventral epidermal tissue revealed cellular
histolysis, and evidence by transmission electron microscopy confirmed the
presence of asbestos in the salmon larvae. Distortion of the lateral line region in
asbestos-treated coho salmon was linked to behavioral and orientational
aberrations. Differential mortality was not observed between control and treated
groups of either test species.
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GREW Scott A ' WRD

From:
Sent:
To:
Subject
Attachments:

Dear
Scott

Steve & Debbe Lawwill <triplepeakacres@gmail.com>
Thursday, March 15, 2018 1.36 PM
GREW ScottA* WRD
PUBLIC COMMENT FOR S-88508
OWRD DLL Public comment 031518.pdf, 7. TEM Labs Asbestos Analysis 10-21-16.pdf,
Serpentine in test holes Jim Rodine Geologist.pdf, Coho Salmon & Asbestos in
Water.pdf

Attached please find a Public Comment submission for
S-88508.

Thank you.

Debra Lawwill

Attachments:
Debra Lawwill Public Comment Leiter
TEM Labs Asbestos Analysis
Serpentine in test holes J.Rodine PHD
Coho Salmon & Asbestos in Water



WOLFGANG E.
NEBMAIER

"Shakti Moon"
P.O.0x 317, Woll Creek

Oregon 97497
RE: SVSG Applications S-88508 and T-12837

Jessica L. Joye (iessical_joue@ore@on.gov)
Scott A Grew (scott_a.grew@oregon.gov)
Dwight W French (dwiqht.w.[rench@)reqon.qou)

March 14, 2018

Dear Dwight, Scott, and Ms Joye,

please allow me to comment for the record on the above applications.

Pictures are Evidence ofPictures
A picture of a pump is evidence of the fact that a picture of a pump was taken.
It says nothing about when or where the picture was taken. And it says nothing
about if the equipment was used and when and for what purpose. Tellingly,
there is no evidence of the beneficial use, such as crops. There are no bags of
the much-touted barley, no evidence of cattle roaming among the mining
equipment. In other words, the alleged use for the past five years is nothing but
well staged fiction. And you would be hard pressed to pretend you don't know.

Omitted Change of Duration Threatens Year-Long Depletion
In earlier evidence, Applicant states that most irrigation took place in the early
spring. Not only is such an application of water unable to sustain any of the
claimed crops, but it has been well established as not meeting the beneficial
use requirement. ("Beneficial use includes a component of continuity of use
and requires more than a token application ofwater". Hale u. Hoskins, 184 Or
App 36, 42 (2002) (beneficial use includes an element of continuity of use.)

This is not the only reason Applicant's transfer application is a Trojan Horse as
it seeks disproportionately more than a mere transfer, but an undue expansion
of all parameters and an abuse of the priority date of the water right in
question. If granted the transfer, SVS&G would ruthlessly pump the creek dry
all year long and claim priority before most anyone else's needs. He has a
seamless track record ofutter disregard for anything and anyone but his own
advantage and the cronies that promise to support him in his pursuit.

Inherited Unmet Conditions
The shadows of Administrative Hold and "Agency Discretion" don't "bleach"
away unmet conditions. The previous pond applications had been "parked" by
way of administrative hold for the express purpose of waiting for the land use



application to be approved. This has not happened. The land use is still
pending a decision by the Oregon Land Use Board of Appeals. Afterwards, the
application returns to Josephine County for a decision. And that decision, once
more, may be subject to appeals or other legal challenges. This means that the
permits granted are subject to conditions which have not been met and may
never be met. Any disposition on these previous or any new reservoir
applications therefore is plain and simple premature and arguably counter to
established agency policy.
In fact, any action by the OWRD that allows the Applicant to commence work 
which he refuses to subject to monitoring - may cause actionable irreparable
harm to the people, the unique serpentine landscape, the aquifer as a whole and
the downstream water users affected by that prematurely permitted action. This
includes actions by the Department that will lead to predictable - but
unmonitored - violations of water law. "He said he wouldn't do that" . . . really?
Consequently, the application check list is inaccurate, marking the land use
form as properly supplied. As indicated above, it cannot be.

Shell Game ofMultiple Ponds andMultiple Sources
No you sec it- now you don't. An additional problem lies in the proposed
commingling of different water sources in a manner that does not allow for
distinction. If water from Grave Creek is introduced into the proposed mining
operation it will undoubtedly end up together with water from the proposed
reservoirs. This will absolutely invalidate the treatment and groundwater
replenishing means included as a critical ingredient in the mining proposal. In
other words, Applicant proposes not only to rob Peter to pay Paul, but to rob
Paul so Peter wouldn't notice that he was being robbed because you could keep
pointing al poor Paul while robbing Peter and getting away with both heists.

More Omissions - in Plain Sight
A brief investigation of a few apparently innocuous lines from the "Attachment
" page preceding the "Evidence of Use" page reveals some significant problems
of the application. Let me emphasize the critical passages:

The purpose of this proposed transfer is to change the point of diversion, place of use
and character of use for Certificate 3943. The changes relate to development of a new
aggregate mining operation on lands that have been irrigated under the water right.
Certificate 3943 authorizes diversion ofwater from Grave Creek for irrigation of65

acres. Under the transfer application, the point ofdiversion, place ofuse and
character of use will be modified. The applicant will divert water from Grave Creek
at a new point ofdiversion and will use water for mining purposes (on the entire
property) and for irrigation ofone acre (in a new location).

What is proposed here as a benign "character of use will be modified" has
fundamental consequences. The "modification" consists of a radical year-round
depletion as compared to a seasonal use as commensurate with the alleged
agricultural use- even if that never happened. As a matter of fact, such a
transfer will, in effect, bypass any and all conditions placed upon any reservoir



applications. Mr.Blech can always claim the water which he wouldn't blink an
eye to draw away from the aquifer supplying the rest of Sunny Valley had in
reality come from his former "irrigation" right. It would become an utter
impossibility to protect anyone else's water supply. Reservoirs supplied by two
water sources that cannot be distinguished. Even a permit on this application
will enable "the spectre of Sunny Valley" to go ahead and drain the life out from
the rest of the valley. No more worrying about victims of his dust and his trucks
because no one will have enoughwater to live there anymore. A shell game.

Moving right along to the next paragraph:
Reservoir storage will provide additional water for mining uses. Reservoir permits

were recently issued for two reservoirs on the site, to be filled during the storage
season (Application R-87930/Permit R-15228 and Application R-87932/ Permit R
15230).

This is a lie by omission. While the R-979.. applications were "permitted" the
permits continued to be conditioned (see also administrative hold reasoning)
upon the land use approval that doesn't exist. {see above) and whose
attainment is not at all a sure bet. To base any further action on permits that
aren't really in force since the underlying conditions aren't met is...the same
old same old that started with Mr. Blech's predecessor and later partner, the
late Jack Smith.

Do you see what I'm saying? The agency cannot claim to have any number of
hands none of which know what the other hands are doing.

Two Wrongs Do Not Make A Right
Concerning the new pond application, without going into too much detail,
Applicant SVS&G is continuing its traditional game of trying to sell multiple
almost permits for at least two completed ones and a few blind eyes turned
toward its ill fated operation. This must not succeed. Mr. Blech does not
deserve a consolation prize.

And finally, ORSs and OARs and case law and politics aside, anyone who has
observed recent stream flow in Grave Creek, even today, March 14/15, right
after some heavy rains, knows that the reality of the ongoing water shortage
cannot be .... let me put it differently: You cannot claim making an ethical
decision by pawning your responsibility off onto some other agency, for them 
with insufficient staffing - to monitor or enforce the doings of the ulti
millionaire Blech. The bottom line is that this is not an issue of dotted I-s and
crossed T-s but of lives.

Thank you for you open mind and heart.

Wolfgang Nebmaier
(wolfgang@nebmaier.de)



GREW Scott A ' WRD

From:
Sent:
To:
Cc:
Subject:
Attachments:

wolfgang@nebmaier.de
Thursday, March 15, 2018 2:20 PM
JOYE Jessica L • WRD; GREW Scott A • WRD; FRENCH DwightW' WRD
Lisa Brown
Timely Comments RE: SVSG Applications 5-88508 and T-12837
Wolfgang_Nebmaier_Comments_S88508_and_T12837.pdf

Jessica L. Joye <jessica_l.joye@ore@on.gov>
Scott A Grew <scott_a.grey@ oregon.gov>
Dwight W French <dyight_.w.trench@orego.gov>

Dear Dwight, Scott, and Ms Joye,

attached, please find, for your attention, a searchable PDF ofmy comments
about the above water righrs applications.

Thank you very much for your altenUon.

Wolfgang Nebmaier

Wolfgang Nebmaier wolfeang@ shakti-1yon.com
._ .... - -- -- -
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Protectingclean water andnative fish in the waters oftheRogue.

Dwight French
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301

March 15, 2018

RE: Application # S-88508 Sunny Valley Sand and Gravel, Inc. for Expedited
Secondary Application under HB 2178 in February 13, 2018 Public Notice of Water
Use Requests

Dear Mr. French:

Thank you for the opportunity to provide public comment on the expedited secondary
application to use exclusively stored water filed under HB 2178 for Application # S
88508 Sunny Valley Sand and Gravel. Inc. Rogue Riverkeeper is a non-profit
organization based in Jackson County that works to protect and restore clean water and
fish in the waters of the Rogue River. On behalf ofour more than 3,500 members and
supporters, we urge the Oregon Water Resources Department (OWRD) to not issue a
permit for the proposed use, to move the application lo the standard process. and review
the application pursuant lo ORS 537.153 due to the ongoing review of related water
permits for the associated mining development by Sunny Valley Sand and Gravel, Inc.
(SVSG) along this mile of floodplain boundary with Grave Creek, the potential for the
proposed activity to impair and detrimentally impact public interests, the and the lack of
land use approval for the proposed use.

ORD should not issue the permit and should move the application to the standard
process pursuant to ORS 537.153 because:

1. The proposed activity is associated with ongoing efforts to permit a large
scale aggregate mining operation adjacent to Grave Creek where final orders
for reconsideration have not yet been issued.

The application proposes to use water from two reservoirs that would divert water from
Grave Creek, a tributary to the Rogue River, for processing aggregate and dust control.
Critically, the proposed activity is pan of ongoing efforts for mining development along a
mile of floodplain boundary with Grave Creek that has been the subject of multiple
applications reviewed by the Oregon WaterResources Department (OWRD). The
application (S-88508) proposes to use water from reservoir applications R-87930 and R
87932. Under ORS 537.409, OWRD issued final orders for these reservoirs, but then



granted reconsideration of those orders and has not yet issued new orders on
reconsideration.' OWRD should not issue a surfacewater permit under this application to
use water from reservoirs where no final orders on reconsideration have been issued, as
required by rule (OAR 137-004-00808)).

Additionally, proposed Reservoirs #2 and #4 in the application are coincident with all or
part of the well/sump/excavation pit sites proposed in applications G-17580 and LL- 1434
for a large-scale mining operation on the sire adjacent to Grave Creek. OWRD denied
both applications G-17580 and LL-1434 due to findings of potential for substantial
interference (PSI) between groundwater and surface waters where water is not available.
The proposed mining development and associated water diversion, appropriation, storage,
and use will alter the flow of groundwater. appropriate groundwater, potentially dewater
surface flows during the summer and fall, and adversely impact groundwater recharge.
OWR.D should review the application (S-88508) comprehensively through the standard
process under ORS 537.153 in the context or permitting this large-scale mining operation
and the overall impacts on both surface and groundwater resources in this reach ofGrave
and Shanks Creeks.

2. The proposed activity will likely impair and detrimentally impact public
interests under ORS 537.170(8).

We urge OWRD not to issue the surface water permit, move the application to the
standard process, and to review the application pursuant to ORS 537.153 clue to the
potential for the proposed activity to impair and detrimentally impact multiple public
interests under ORS 537.170(8). Constructing large. deep pits along the floodplain of
Grave Creek will likely unlawfully capture groundwater, as documented by OWRD's
finding of potential substantial interference. This will not only injure the in-stream water
right for Grave Creek, but will also impair and detrimentally impact the downstream
Wild and Scenic Rogue River? The proposed activity will likely impair and detrimentally
impact the following public interests under ORS 537.170(8):

a. Conserving the highest use ofthe water: "Conserving the highest use of the
water for all purposes, including irrigation, domestic use, municipal waler supply,
power development, public recreation, protection ofcommercial and game fishing
and wildlife. fire protection, mining, industrial purposes, navigation, scenic
attraction or any other beneficial use to which the water may be applied for which
it may have a special value lo the public." (ORS 537.170(8)(a)).

The proposed activity will likely impair and detrimentally impact public interests
under ORS 537. 170(8)a) to conserve the highest use of the water for all purposes

1 In the Maner ofthe Petition for Reconsideration and Request for Stay of Enforcement of the Final Order
on Application R-87930 and Permit R-15228, Waterll'atch ofOregon, Inc., Petitioner, Order on Petition
for Reconsideration and Request for Stay, Denying Stay and Granting Reconsideration (December 13,
2017)
Under Cenilicate 72697, OWRD has an in-stream water right on Grave Creek for anadromous and

resident fish rearing between December I and March 31 for 135 cfs.
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including but not limited to protection ofcommercial and game fishing and
wildlife, domestic use, public recreation, and scenic attraction.

Grave Creek supports spawning, rearing, and migration habitat for federally
threatened Coho salmon, state sensitive summer steelhead, and Pacific lamprey.
Under the 20 I4 Final Recovery Plan for threatened Southem Oregon/Northern
California Coast Coho, NOAA Fisheries identifies Grave Creek as an area of high
intrinsic potential (IP) habitat for the Middle Rogue-Applegate sub-basin.3 Under
Certificate 72697, OWRD has an in-stream water right on Grave Creek for
anadromous and resident fish rearing between December I and March 31 for 135
cfs. The proposed activity is associated with the well/sump/excavation pit sites
proposed in applications G-17580 and LL-1434 for a large-scale mining operation
on the site adjacent to Grave Creek. In 2012, OWRD found for both applications
LL-1434 and G-17580 that groundwater would be appropriated by the proposed
wells/sumps/excavation pits and would have the potential for substantial
interference with Grave Creek, Shanks Creek, and an unnamed tributary. In its
review, ODFW found that the proposed projects would pose a significant
detrimental impact to existing fisheries.

The proposed use does not conserve the water for multiple domestic uses that
exist near the site, including but not limited to domestic wells.

Additionally, the proposed use would not only impact Grave Creek and Shanks
Creek, but also the downstream Wild and Scenic Rogue River. Public recreation
and scenic attraction are two vital public interests that would be impacted by the
proposed use.

b. Maximum economic development ofthe waters: "The maximum economic
development of the waters involved." (ORS 537. I 70(8)(b)).

The proposed activity would impair and detrimentally impact the highest use of
the water, as discussed above, and would therefore also impact the maximum
economic development ofthe waters. According to a 2008 economic analysis,
river-based recreation on the Wild and Scenic Rogue River accounts for
approximately $30 million in total economic output for the region.4 Between 2001
and 2006 in Josephine County, employment in the leisure and hospitality industry
increased by 20%. In comparison, overall employment over this period increased

'National Marine Fisheries Service. 20I4. Final Recovery Plan for the Southern Oregon/Norther
California Coast Evolutionarily Significant Unit ofCoho Salmon (Oncorhynchus kisutch). National Marine
Fisheries Service. Arcata, CA. P.31-4.
' Regional Economic Impacts ofRecreation on the Wild and Scenic Rogue River. EcoNorthwest. January
2009. Available online < https:_/Uy_u_Oregonild_orgy'sites'default'files'pdf-
files'Rogue Economic ImpaCL _RepOrt.pdf>.
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in the county by 15%.The proposed activity, which would likely impair Grave
Creek and the downstream Wild and Scenic Rogue River, hes the potential 10

impair the maximum economic development of the waters as well.

c. Control ofthe waters ofthe statefor all beneficialpurposes: "The control of the
waters of this state for all beneficial purposes, including drainage, sanitation and
flood control." (ORS 537. l 70(8)(c)).

The proposed activity would likely impair and detrimentally impact the control of
the waters of the state for all beneficial purposes, as discussed in sub-sections (a)
and (b) above.

d. Waters availablefor appropriationfor beneficial use: "The amount ofwaters
available for appropriation for beneficial use." (ORS 537. I 70(8)(d)}.

As documented by OWRD, the proposed reservoirs (R-87930 and R-87932)
would likely unlawfully appropriate groundwater when it is not available and
harm other water rights. As one example, under Certificate 72697, OWRD has an
in-stream water right on Grave Creek for anadromous and resident fish rearing
between December I and March 31 for 135 fs. Associated activity proposed
under this application (S-88505), would by extension also likely result in the
unlawful use of groundwater. OWRD should further assess these impacts through
the standard process under ORS 537.153 rather than through the expedited
secondary application process.

e. Prevention ofwasteful, uneconomic, impracticable, or unreasonable use: "The
prevention ofwasteful, uneconomic, impracticable or unreasonable use of the
waters involved." (ORS 537. 1708)e)).

The proposed use is wasteful, uneconomic, and unreasonable as discussed in sub
sections (a) through (d) above. The proposed activity, particularly in the context
of the larger mining development proposed along Grave Creek, would likely
impair habitat for threatened fish, domestic uses ofwater near the site, and
economic benefits from recreation and tourism. OWRD should utilize the
standard process under ORS 537.153 to fully assess these impacts.

f. All vested and inchoate rights to the waters ofthe state: "All vested and inchoate
rights to the waters of this state or to the use of the waters of this state, and the
means necessary LO protect such rights." (ORS 537.170(8)(1)).

As discussed in sub-sections (a) and (d) above, the proposed use would likely
unlawfully appropriate groundwater and impair existing water rights, including an
in-stream water right on Grave Creek for anadromous and resident fish rearing.

' Regional Economic Impacts ofRecreation on the Wild and Scenic Rogue River. EcoNorthwest. January
2009. Available online < htIpS_/'www_oregonwild_org'sites'default_files'pdf-
files Rogue .Economic_.Impact Repor.pdf >.
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g. State water resourcespolicyy: "The state water resources policy formulated under
ORS 536.295 to 536.350 and 537.505 to 537.534.'' (ORS 537.l 70(8)(g)).

The proposed activity would likely impair or detrimentally impact the public
interests defined under state water resources policy, including but not limited to
protecting and preserving existing water rights (ORS 536.310(1)): the integration
and coordination of uses ofwater for all beneficial purposes to be achieved for the
maximum economic development for the benefit of the state (ORS 536.310(2)):
the preservation and protection of adequate and safe supplies for human
consumption, while conserving maximum supplies for other beneficial uses (ORS
536.3103)); the consideration of possible harmful effects on groundwater
supplies and protection ofwildlife in considering benefits from drainage (ORS
536.310(6)); the maintenance ofminimum perennial stream flows sufficient to
support aquatic life, minimize pollution. and maintain recreation values (ORS
536.310(7)); favoring watershed development policies that preserve balanced
multiple uses (ORS 536.310(8)); and preference given to human consumption
purposes over all other uses and for livestock consumption when proposed uses of
water are in mutually exclusive conflict (ORS 536.3 I 0(12)).

In summary, the proposed activity would likely unlawfully appropriate
groundwater and impact habitat for threatened fish: impair existing water rights;
harm domestic uses; and detrimentally impact recreation, tourism, and other
economic benefits in conflict with existing state water resources policy. OWRD
should not issue the permit and move the application into the standard process
under ORS 537.153 to fully assess these impacts.

3. The applicant has not secured land use approval for the proposed mining.

Currently, the applicant lacks land use approval for the land use associated with the
surface water permit application (S-88508). In October 2015, the Land Use Board of
Appeals (LUBA) issued a Final Opinion and Order that remanded the land use decision
regarding approval of the applicant's proposed mining land use back to the county."
Without land use approval, OWRD may issue the permit if it is conditioned to "preclude
use of water and any associated construction until the applicant obtains al I required local
land use approvals." OAR 690-00S-0035(4)(c). Further, OWRD should not issue this
surface water permit ($-88505) until it issues orders on reconsideration for the reservoir
permits (R-87930 and R-87932). Under 0AR 690-005-0035(4)c). "the Department may
consider withholding water use approvals upon request by a local or state agency, or the
applicant, or as otherwise warranted to serve the Department's needs[.]OWRD should
not issue this surface water permit under the expedited secondary application process and
instead move the application to the standard process under ORS 537.153 pending the
issue of final orders for reconsideration.

" Rogue Advocates et al. v. Josephine County, LUBA Nos. 2014-095/096.
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OWRD should not issue a permit for the proposed use and should move the
application to the standard process to review under QRS 537.153.

In conclusion, the proposed activity will likely impair and detrimentally impact public
interests under ORS 537.170(8) including. but not limited to conserving the highest use
of the water for all purposes, existing water rights, preventing wasteful and unreasonable
use ofwater, economic developmentof waters, and alignment with state water resources
policy. OWRD should not issue a permit for the proposed use and should instead move
the application to the standard process 10 review the application pursuant to ORS 537.153
due to the ongoing review of related water permits for the associated mining development
by Sunny Valley Sand and Gravel, Inc. (SVSG) along this mile of floodplain boundary
with Grave Creek, the potential for the proposed activity to impair and detrimentally
impact public interests, the and the lack ofland use approval for the proposed use.

Thank you for your consideration of these comments.

Sincerely,

Stacey Detwiler
Conservation Director
Rogue Riverkeeper
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. .
GREW Scott A ' WRD

From:
Sent
To:
Subject:
Attachments:

Hi Scott and Dwight,

Stacey Detwiler <stacey@rogueriverkeeper.org>
Wednesday, March 14, 2018 4:22 PM
FRENCH Dwight W • WRD; GREW Scott A WRD
Rogue Riverkeeper Comments on S-88508 Sunny Valley Sand and Gravel, Inc.
Rogue Riverkeeper Comments Sunny Valley Mining S 88505 3.14.18.pdf

Please see the attached public comments from Rogue Riverkeeper on S-88508 Sunny Valley Sand and
Gravel, Inc. for Expedited Secondary Application under HB 2178 in February 13, 2018 Public Notice
of Water Use Requests.

Thanks,

Stacey

Stacey Detwiler
Conservation Director
Rogue Rlverkeeper

ueriverkeever.or



---- WATERWATCH
PROTECTING NATURAL FLOWS IN OREGON RIVERS

Lisa Brown
WaterWatch ofOregon
213 SW Ash St, STE 208
Portland, OR 97204

March 14, 2018

Dwight French
Oregon Water Resources Department
725 Summer St. NE, STE A
Salem, OR 9730 I

RE: Sunny Valley Sand and Gravel, Inc. application S-88508 (expedited secondary)
Sent Via: WRIS public comment submittal; email (dight.uy_.trench@oregon.go);
and US Postal Mail

Thank you for the opportunity to comment on application S-88508 in the name of
Andreas and Carole Blech and Sunny Valley Sand and Gravel, Inc. for mining use adjacent lo
Grave Creek, a tributary to the Rogue River. Because the application raises a number of
significant public interest issues, and because there are other problems with the application, it
should be reviewed using the standard process pursuant to ORS 537.153 and the Oregon Water
Resources Department (OWRD) should ultimately issue a Proposed Final Order for the
application.

WaterWatch ofOregon (WaterWatch) submits the following specific comments:

I. The application proposes to use water from reservoir applications R-87930 and R-87932.
OWRD issued final orders under 0RS 537.409 for these reservoirs, but granted reconsideration
of those orders and has yet to issue new orders on reconsideration. (In the Matter of the Petition
for Reconsideration and Request for Stay of Enforcement of the Final Order on Application R
87930 and Permit R-15228, Water'Watch ofOregon, Inc., Petitioner, Order on Petition for
Reconsideration and Request for Stay, Denying Stay and Granting Reconsideration (December
13, 2017)); (In the Matter of the Petition for Reconsideration and Request for Slay of
Enforcement of the Final Order on Application R-87932 and Permit R-15230, WaterWatch of
Oregon, Inc., Petitioner, Order on Petition for Reconsideration and Request for Stay, Denying
Stay and Granting Reconsideration (December 13, 2017)).

OWRD should not issue a surface water permit to use water from reservoirs for which
OWRD has yet to issue final orders on reconsideration, as required by rule. OAR 137-004

' The WRIS comment submittal system appears to have a word limit, in addition to formatting problems, and thus
this comment letter is also being emailed.

Page I- WaterWatch comments re: S-88508 (expedited secondary application).



0080(8) ("Following reconsideration, the agency shall enter a new order • • * "). OWRD should
return the application unless and until OWRD issues the required final orders for the reservoirs.
Further, the fact that reconsideration was granted highlights that this application for water use is
not appropriate for an expedited review process but need lo be processed under the standard
review process.

2. OWRD may not grant a permit for the proposed use because theapplicant has not
secured land use approval for the proposed mining. The land use decision approving applicant's
mining was challenged at the Land Use Board of Appeals (LUBA). On October 15, 2015, LUBA
issued a Final Opinion and Order remanding the land use decision to the county. Rogue
Advocates el al. v. Josephine County. LUBA Nos. 2014-095/096. WaterWatch's understanding is
that the remand process is ongoing. Therefore, applicant lacks land use approval for the land use
associated with the surface water permit application S-88508 (mining).

Where land use approvals are pending but not obtained, OWRD may "place conditions
on a permit or other approval to preclude use ofwater and any associated construction until the
applicant obtains all required local land use approvals; or, withhold issuance of the water use
permit or approval until the applicant obtains all required local land use approvals." OAR 690
005-0035(4)(c). However, that "approval is allowed only if the use meets requirements in
paragraph (4)(b)(A) of this rule," (id.) which states that"[a]ll requirements of statutes and rules
governing Commission and Department actions are met."]" (dd). Here, those requirements or
statutes and rules are not being met, including because OWRD is allowing Sunny Valley Sand
and Gravel. Inc. to construct the source reservoirs of the proposed surface water permit prior to
obtaining land use approvals. Other problems with meeting the statutory and rule requirements
arc described below and are detailed in WaterWatch ofOregon's Petition for Reconsideration
and Request for Stay of Enforcement of the Final Order on Application R-87930 and Permit R
I5228, and WaterWatch of Oregon's Petition for Reconsideration and Request for Stay of
Enforcement of the Final Order on Application R-87932 and Permit R-15230, which are
incorporated as if set forth fully herein.

Even if there were not problems with rule and statutory requirements, because land use
approvals have not been obtained, even ifOWRD chose to issue the permit it must be
conditioned to "preclude use of water and any associated construction until the applicant obtains
all required local land use approvals." OAR 690-005-0035(4)c).

Finally, "the Department may consider withholding water use approvals upon request by
a local or state agency, or the applicant, or as otherwise warranted to serve the Department's
nceds[.r OAR 690-005-0035(4)(c). OWRD should withhold issuing this surface water permit
until it issues orders on reconsideration for the reservoir permits and allows for resolution ofany
subsequent challenges to those orders. Issuing the surface water permit, which will likely entail
investments by the applicant, prior lo resolving issues pertaining to the reservoir permits will
create unnecessary problems.

3. The proposed use would impair and detrimentally affect multiple specific public interests
under ORS 537.170(8), as detailed below. In addition to the discussion below, WaterWatch
incorporates its Petition for Reconsideration and Request for Stay of Enforcement of the Final

Page 2-- WaterWatch comments re: S-88508 (expedited secondary application).



Order on Application R-87930 and Permit R-15228, and WaterWatch ofOregon's Petition for
Reconsideration and Request for Stay of Enforcement of the Final Order on Application R
87932 and Permit R-15230 as if set forth fully herein.

(a) Conserving the highest use of the water for all purposes, including irrigation, domestic
use, municipal water supply. power development, public recreation, protection of
commercial and game fishing and wildlife, fire protection, mining, industrial purposes,
navigation, scenic attraction or any other beneficial use to which the water may be
applied for which it may have a special value to the public.

Using water from Grave Creek, and likely also unlawfully captured groundwater (as
documented by OWRD itself on the multiple attempts of Sunny Valley to secure reservoir
permits at this location), to promote a major mining project adjacent to Grave Creek would
certainly detrimentally affect and impair the highest uses of the waters involved. The proposed
water use will result in major, deep pits being constructed along Grave Creek (sec Attachment I)
which will capture groundwater that is unpermitted and would cause significant adverse impacts
to Grave Creek (including injuring the instream water right) and to the downstream Wild and
Scenic Rogue River. Both Grave Creek and the Rogue River are recognized gems in Oregon's
river system that are known world-wide for their scenic attraction, outstanding recreational
values and unparalleled fish and wildlife.2 The proposed use fails to conserve the values of the
waters involved in supporting these beneficial uses.

Additionally, the proposed use also does not conserve the waters for the numerous
domestic uses that already exist nearby.

The application needs to go through the standard process to ensure that OWRD. other
agencies, and the public-including affected domestic well owners, fishermen, and
recreationistscan fully evaluate the proposed use in accordance with the standards set forth in
the water code.

(b) The maximum economic development of the waters involved.

Because the proposed use does not conserve the highest uses of the waters described in
{a) above, the proposed use would also detrimentally affect and impair the maximum economic
development of the waters involved. In the year 2018, it makes zero economic sense to permit
use ofwater for aggregate mining along the banks ofGrave Creek, tributary to the Wild and
Scenic and internationally renowned Rogue River.

(c) The control of the waters of this state for all beneficial purposes, including drainage,
sanitation and flood control.

See comments in (a) and (b) above, which are incorporated as if set forth fully in this section.

while the Rogue River is obviously known and treasured world-wide, Grave Creek is also
well-known and treasured and is used as scenic entry to the Rogue River, as a Google search for
it will demonstrate (it even has its own Wikipedia entry).
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(d) The amount ofwaters available for appropriation for beneficial use.

As detailed in WaterWatch's Petitions for Reconsideration and Request for Stay of
Enforcement, and the OWRD analysis that is cited and incorporated by reference into those
petitions, there is a high likelihood that the reservoirs will unlawfully capture groundwater at
times when water is not available and would injure other water rights including the instream
water right. By extension, the proposed surface use of the reservoir waler will also unlawfully
use groundwater.

(e) The prevention ofwasteful, uneconomic, impracticable or unreasonable use of the waters
involved.

Use of this water for aggregate mining is wasteful, uneconomic and unreasonable for the
reasons stated above and in WaterWatch's Petitions for Reconsideration and Request for Stay of
Enforcement.

(f) All vested and inchoate rights to the waters of this state or to the use of the waters of this
state. and the means necessary to protect such rights.

Because the proposed use will likely injure instream water rights, the Wild and Scenic
Rogue River and nearby domestic wells. this public interest factor will be impaired and
detrimentally affected by the proposed use.

(g) The state water resources policy formulated under ORS 536.295 to 536.350 and 537.505
10 537.534.

i. The proposed use would impair and detrimentally affect the following purposes and
policies specified in ORS 536.310:

(I) Existing rights, established duties ofwater, and relative priorities concerning the use of
the waters of this state and the laws governing the same are lo be protected and preserved
subject to the principle that all of the waters within this state belong lo the public for use
by the people for beneficial purposes without waste;

As explained above in Section 3, the proposed use will impair and detrimentally affect
existing rights.

(2) It is in the public interest that integration and coordination of uses of water and
augmentation of existing supplies for all beneficial purposes be achieved for the
maximum economic development thereof for the benefit of the state as a whole;

As explained above in Section 3, the proposed use ofmining next to Grave Creek,
tributary to the RogueRiver, will not achieve maximum economic development of the water for
the benefit of the state as a whole. To the contrary, the proposed use will have detrimentally
economic effects.
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(3) That adequate and safe supplies be preserved and protected for human consumption,
while conserving maximum supplies for other beneficial uses:

The proposed use of water lo facilitate large, deep mining pits adjacent to Grave Creek,
in an area with numerous domestic wells, will not protect adequate and safe supplies for human
consumption.

(6) In considering the benefits to be derived from drainage, consideration shall also be given
lo possible harmful effects upon ground water supplies and protection ofwildlife;

The proposed use will have harmful effects upon groundwater supplies and on wildlife.
The application should go through the standard review process to ensure that these effects are
adequately considered.

(7) The maintenance ofminimum perennial streamflows sufficient to support aquatic life, to
minimize pollution and to maintain recreation values shall be fostered and encouraged if existing
rights and priorities under existing laws will permit;

Because of the groundwater capture issues associated with the reservoirs end the mining
pits, the instream flows sufficient to support aquatic life, minimize pollution and maintain
recreation will be detrimentally affected and impaired.

(8) Watershed development policies shall be favored, whenever possible, for the preservation
of balanced multiple uses, and project construction and planning with those ends in view shall be
encouraged;

The proposed use of water for mining along Grave Creek docs not preserve multiple uses
of the area and its waters.

(12) When proposed uses of waterare in mutually exclusive conflict or when available
supplies ofwater are insufficient for all who desire to use them, preference shall be given to
human consumption purposes over all other uses and for livestock consumption, over any other
use, and thereafter other beneficial purposes in such order as may be in the public interest
consistent with the principles of chapter 707, Oregon Laws 1955, under the existing
circumstances;

The application should go through the standard review process to ensure that this factor is
met and that the existing human consumption uses are protected.

• The proposed use runs afoul ofORS 537.515 and ORS 537.525.

The proposed use of water for aggregate mining in pits along Grave Creek will result in
excavation of unpermitted groundwater wells and groundwater reservoirs. ORS 537.515 contains
the following relevant definitions:
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(I) "Altering" a well means the deepening, recasing, perforating, reperforating, the installation of
packers or seals and other material changes in the design of the well.

(2) "Constructing" a well includes boring, digging, drilling or excavating and installing
casing or well screens.

(5) "Ground water" means any water, except capillary moisture, beneath the land surface or
beneath the bed of any stream, lake, reservoir or other body of surface water within the
boundaries of this state, whatever may be the geological formation or structure in which such
water stands, flows, percolates or otherwise moves.

(6) "Ground water reservoir" means a designated body of standing or moving ground water
having exterior boundaries which may be ascertained or reasonably inferred.

(7)"Pollution" of ground water means any impairment of the natural quality of such ground
water, however caused, including impairment by salines, minerals, industrial wastes, domestic
wastes or sewage, whether indrafted directly or through infiltration into the ground water supply.

(9)Well" means any artificial opening or artificially altered natural opening, however made,
by which ground water is sought or through which ground water nows under natural pressure or
is artificially withdrawn. "Well" does not include a temporary hole drilled for the purpose of
gathering geotechnical ground water quality or ground water level information, a natural spring
or a hole drilled for the purpose of:

(a) Prospecting. exploration or production of oil or gas;

(b) Prospecting or exploration for geothermal resources, as defined in ORS 522.005;

(c) Production of geothermal resources, as defined in ORS 522.005, derived from a depth of
greater than 2,000 feet; or

(d) Exploration for minerals as defined in ORS 517.750 and 517.910.

The proposed use ofwater for mining will facilitate and be directly entangled with
excavation of several unpermitted wells and groundwater reservoirs, as those terms are defined
in ORS 537.515. Therefore, the water use proposed under application S-88508 would violate
ORS 537.535(1): "[n]o person or public agency shall use or attempt to use any ground water,
construct or attempt to construct any well or other means of developing and securing ground
water or operate or permit the operation of any well owned or controlled by such person or
public agency except upon compliance with ORS 537.505 ta 537.795 and 537.992 and any
applicable order or rule adopted by the Water Resources Commission under ORS 537.505 to
537.795 and 537.992." The proposed use would also violate ORS 537.535(2), which specifies
that "[e]xcept for those uses exempted under ORS 537.545, the use of ground water for any
purpose, without a permit issued under ORS 537.625 or registration under ORS 537.605. is an
unlawful appropriation of ground water."
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Further, because of the groundwater capture associated with the proposed water use,
OWRD must fully consider the requirements ofORS 537.525 to ensure the preservation of the
public welfare, safety and health.

4. If a surface water permit is ultimately issued, it must be strictly conditioned LO only allow
water that is lawfully stored to be used. Because of the high likelihood (approaching certainly)
that the reservoirs will ultimately unlawfully capture and store groundwater, any secondary
surface water permit must be strictly conditioned to only allow use of surface water that is
lawfully diverted from Grave Creek (only at times when water is available) and not any
groundwater that is unlawfully captured.

Such a limit should specify the lawful source ofwater to be used and include a strict limit
to surface water use in accordance with the lawful storage amounts. It should further require
strict measurement and reporting conditions to ensure that the condition is met at all times.

Further if a surface water permit is issued, it should be conditioned to immediately
prohibit any surface water use from the reservoirs and to be cancelled if any of the following
occurs:

a) The reservoirs capture any groundwater;
b) The reservoirs (which WaterWatch understands are ultimately to be excavated below

the groundwater table and used as mining pits) are excavated below the highest level
at which groundwater is ever encountered.

c) n,e applicant diverts water from the reservoirs that has been illegally stored;
d) The applicant uses surface water exceeding the amount allowed to be lawfully stored.
e) Other permit compliance problems occur regarding the reservoir permits.

Thank you for considering these comments. There are undoubtedly significant public
interest issues, and other problems, raised by this application and thus it is not appropriate for
review under the expedited process and needs to be moved to the standard review process. 'Ne
look forward to fully engaging on the review of this application and on any order lhal is issued.

Sincerely,

Isl Lisa A. Brown

Lisa A. Brown
Staff Attorney
0: 503.295.4039 x4
lisa@yyateratch.org

cc: Scott Grew (by email only to scott.a.grew@oregon.gov)
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3/12/2018
Dave M. Graves ll
786 Placer Rd.
Sunny Valley, OR 97497
(54 1) 474-0297
Email: gravesdesigns@hotmail.com
To: OWRD

Re: New Freshwater Reservoirs application S-88508 by SVS&G

Water is oar most essential life sustaining resource. Realizing this I moved my family
from a drought stricken region of the southwest United States nearly sixteen years ago
in a search of "greener pastures." We retired in this peaceful fertile volley far removed
from the parched environment where this drought was evidenced by the dramatic
reduction ofvolume in the nation's largest reservoirs.

Now, we are experiencing natural and man induced events that result in a similar
reduction to this most valuable finite resource. Local area precipitation accumulation
records obtained during the post three decades should reflect what any local resident
can testify; that Grave Creek seasonal flow rates/volumes and rainfall amounts have
substantially decreased. Ground water well levels, replenished by annual precipitation
or past glacial melt retention, have measurably decreased due in a large part from
inadequate rainfall capture in combination with the excessive burden from additional
local agriculture and increased population. In addition, many residents waterservice
originates directly from creek wells. These variables are of 'Grave' concern to this
valleys inhabitant's well-being. People's lives are al risk to satisfy the profits ofan
apathetic corporation ...

In addition to the negative influence on residents' livelihood the BLM watershed
analysis reveals that Grave Creek supports anadromous fish with ground water
support during non-peak nows. However, the intended capture of water into ponds
only serve to overheat the water resulting in excessive bacterial/algae growth from
decreased dissolved oxygen below life sustaining levels. An identical example is the 2002
Klamath River 'mass killingofmigrating salmon. Furthermore, lower water flow
increases sedimentation which decreases aquatic food sources yielding a poor
environment for anadromous fisheries.

The Sunny Volley residents will realize absolutely no positives associated with the
introduction of this intrusive activity. A sizable percentage of residents arc senior and/
or disabled who are unable to relocate to escape the inconveniences that this sitnntion
imposes. The good of the many should outweigh the interest of the few.

Respectfully,
David Graves



572eve /<Arp
I_.:;-e l).41s7 fl1 1-JE !<j}.
Su ,,u/41

/ iiAcee/ 01( 0

9'7117
.._j-Lfl--JfSo 5o<.S'fl

75 co !v1 C6/J./:! j; /Jcw I{c:S. l. I<.., LIOll)_____

oAreR_Aj-J/{.1CAT;C),U ._S - t-fJSOff AND

I I<_K. I c) ,4TIO A_) CU ,4 r6;;?.._p__J <--jtflrR.;qAj_£.P/5z_
Arc77a0 7-78 37



ffr [A.), F€ AiV,) I _(3t}C)c';r/T ocJ.rz_ j>l<-ct~"R..:rr. .
I AJ :;2-oc>/f, 11tA..).1 s /(kt.Ji'- A:,1v1..lJ AtU./J cu<=" ffAO 7c:

/J l<.JL<- /t" w£LL ,. 7~-tE ;::/~--r ·r~1 C ,A_ /4{G (../(0 L)R_i~
7/ Sco0> 7/ 34d S OUGo) A
MI IJ c: - ., (:::: , w~ pu1✓-A.J ,1- sTof. ;,- c;e n /l)z--~:o tor

Cc:>c.JL 1> isci.-e-.1) ,1- ;-;ou5~ .A-7 Ti/G" U6/ZJj c.t<...1;:::, OF
~ 0 /6 ;rt-f.rir l,0&'-L (,.Jf:-lJ;-i_)/2_1,-1 5c> / 1-/;t UL (3D

tv· ,"11c /J.__. 1-17~1:-t-F ;=-oz J1tJ/I--TrfS so c.uE" C,70.::__ c,

_5' u~ TJl-1,0 o_o!(_ 7oc1S.c 1-(oLi:>,, wEFrA./ 11c.cy 9;f-U£.f)

~-IJCJc..:(71-f /1Ct/...iGY To ,.lJR...Ic G- ,,1-;{.,10·1"1-f€/L c,JEC.C....,,

/=psi rat04s ADY u.7# 5cc0A
~
7/•,7 y~'.loE u'_~ "Tc-<.X· 01/-LCo;US _..q /1/t<.JCJTC: '7"3//S lJ;f_s:

l1iZ/{y GX./<-Ct<..J5tUE A:A.Jb A 1<._£.tfL t-/A,1.l._l)SMIP,

·;~c /3€/f:SdAJ ( A;t,1 ·T€LL1A17 1/tJO 71-(1.5,· /_<:, 7//NI

u o,z f] ,"~ o;>E1<.J1 /.5 ,1-Bour- r;ooo~€rc,.1sr c>F
HR_&CH/S PK9pcs $Aue PTo A
0 /J ._-;- 0;- .Lc>L<=lvS Or 70 U~e I/C) L l2.'> ....5c. }/(~() l',{)I) IA.JS
7i$ «6po5=D $Av pT, oueom arc
A 1<_ ~ ✓vs7 c.)N r7E 07~-1ek_,_-5 /../)E or HI<, ..r'°>L.cet-15r l:3;()(_~-

0c AfZc2 ALL-- vclzy I EA../Z,Fu1.- op oc1~ C.UELC-_S
L;0rJJc..; .f)P1 /F Ml{ 1.~c_Ec:_;-f Sr-4:/<.~5 71rftf;JclZ(I()y C-J/'Tf{
A tl,·;:> HA;.,,,- 1 /JUl,){Tl ✓<-'C, Cji{Af/6C'{EG!<.{s·uc1{111v1<; CJOi:'<1172~

./-l ,,c_[) Vt<, ~/ tf.)<j ...ft> c.t.J~J /;,.;-;r-C, 0(.)Z t<.}A.Tc=/'.._"T,,4,8Ge
,.4 /J_/) A:CfVrtFlI(_ /



. t~J-/4.t 1A5 ALL. o;= V'S 102...2-~D /5 Ir '1~
,.. .5 J..JOr su/JICJ..£eD ·/ o .sc ;z4Pe~L">o(l)1J 1('J re, ..77,-c:=-
'--"ltll.T-1-/ F<JR.._ ij/_5; /J,151-/ Po/JjJ~,; rjoc,,· CA/41 .1·r B.,C

flcc e::-p11(-/su:F ro .1) r<; Doc<.1 ,U ;=:-t;o 111 g--o To /c>o
jeer / r5 So; A o0, perr
71$ o o,/oo;Q07oU Ape7
7ie EAJ/),,fAJ~&.(ED <t f<A tJG:" CI<._c~I<_,; ;~EWATE./.?.__
·r11-.1.\c..E ./f:Ai.[) ·v1C ,/-/-<j>C.lfrFIZ7o .../_CZ~E;()~ If/..) r'::>

...,~02-.elJS o;c 1au.5EioL.T-2S, pc...E 4::-5; c:-

/J(::://1..:k//°se/.2.___/ ijou5-'~ 1-/0 ~--j)-S' ;{Jct=-i) t(_J,4-72:7'-. 7a
s•J . , .., . . --- . (. ~---!:::' I l' ..::=- ,-

./-{ JJ<.YT"f-/e /)______ /·/U~£ Co/'JCE-12.../J /5 /It~ lo/I<;!<, 4_-77c,/(_)
/-L-<--'.1~ 1/Aw~' 11ue; cJ/=- r~-l~F1.5rf //lj y.t?..._fl-uc;::-Ci?£Ei(.
(A.) ffCr( I .5 1_1v~))1),4/v'(jGl.)__c.P C¥Z;:;k(To !3£=011U
{U f'Tq· - cvi-/el\_) M/'"., f3lcC./fS ,/)1/Zry WAS' 4.J,,'f1c.l2._

1·-~ 1_uec--:4'~~-')1 11tu/LL 111r1<,£ 77:5: tL),4.f E4C!<
/ t<J ·1C> bh'.i)/rA)c;·e(}-...t;,o Gfi..4CJE c_k_G-EIZ:_· HL<.

r6so« zr oy es
/-IZ_o!V( · 1/-(E C~G"c:~ / 1(1..s vJlc... / rft1-U b .A-
C .4'TA ;JTO/Jr/1<- A-rr'cx:::ro/J ·p;t::= C/.Zc.c~
12::111;.Jc=P-....:4ru12..c:- or- -r1EwArc::.R__w/L..c ~ 1s:c AA-!..L")
_sc:.01!fE/t.1·1,A.Jtt...L 1.?:.c.A-u~r r/fc· ./J6710fl[0;=:
SvcCeer-



( {coo Got u= TS AD o! RA42s
c-J:>C;<= /l-;U.i> Cc10LD c:;o DIZ..1/ ATA-~·7 1;701.fEll.11/F. ·
1f./EfZe 15 /-1-k'Y ;1,f4_;U/jJVL4'T?C;() or 73/€ Acpc.,,4rtl2._
/3I ;;,;1IZ . /3 t_c5ctf,
/1,1/Jf o? 1'1?y 1JE151f-1.":Jo~ ;-/lfP wcu:..c:; .L')!f1«...f;/J i

c...1>IiE--1-1z__ .-1 -r rfa/€sA/4/1:: 77,!,1rwL -D ID , _Sc, 1,r~
0;::: 717'G°/ tz__A 77C r1jJ ·r..<; C411(~ ~ 'f) -1.)I<.. 'I ·700 I •rrf61.;;
A So MA0; 4A0D0, u Ao0 7ye
C f\Ee1<..:_ .SCJ~'f€OF r,rc~epc.,K,_5 A1E oF L!'/1-/IT€D
/l(EllJJ-5 ,1.IJl) C'c?c,c.1) A./07-.1:P/01<;...') 'T.,:/c c_;,<CrfI
GxpUC OFDI A .

._c:;,.,<.)C~ /11~. l?le:C.!J5 /1/,!__of?osED C71)A-U6-t- j);r
1'5 _5.,.uC.f/ /2N 17t.1EA.,;p1of10...c'.AL- 7o oc;~ :5H.AL..L-

{/ .4-~L2< T:c:1-\€ C,.i./<;!?...._E :,_.oc;,:..rry co111,v(1~S(Ot'..,'c:ll.__

l'ft::.C I tlv·e;s·. cUcl{y Tf116 !ft:= CO/J(-Cl0_vE. D

C iTI Z..EJ() ~ OF ._sc,1tV1Jr ·l/,4LLcy 1-..i'°"Oo(jl-jr c,)p /?IC
( S!_;c.,E. <?F ClJE:U-£' (;01.uc.;, /)!{(/ t-c.J/-//C.1-/ C,ude,1i:.-t'">
l1Al<E /jLL or- OU.I(_ /J.l~ 0/JclZ.TicS t..ucJlc_l/fc..t:::-~s,.,
Ti€"' c.01f1t-?(.SS' tc,{)c R_.~ 17vo,;zc D OcJ/.?..__c c>1vC..e:-Wu_~
1,;J_../J1_'J cvc}t:., c..i~ If0(/C- 0/U TO ·1~~ /4/GXr I 7C...1-·1 I

cv/lfl,E!t..1r(_,v /110 /3,t:-Ecf( 1s Cc:J,,Ll!:STt~_c.JC ·n ,,<._Ilj. 1/is
l(l/L.l> /!(Jc; j>CJIJJ>d ~111-r;-11:= wtL-l--- u.5F·ro t.u ,1;~1-1

J) I,CZ.I Io c;,ct /-/IS, l}A'. A-UE(__ ,. ;-:-/E 70 t. [) ·7?(~

::}ci. Co cu,4/E/z_l(AS TC!<- •r,iAT /-/CcJ1✓c_1.5c1-:4rc-/...J
,4 rt:::4.J Fbe=T-P(!J{cl,U S'o rl-> A.Jo'; 'To 1/-rFG<::.-r I

7/ Ura Te.



·_ . 'T..!f~ 4)/(0t.€ IDE4 Vr :;_707T/)jf Tft-.S /'°0/?cpo9FD
q't;fuEL. p«-5If'A c·rc__,, 1/lJ ;ifC 111//)µ{_E C1p- DaZL,C°/4'5
A/J/;) Do2-e=AJS op ljoVScl(ot..P.5» 15 c· 11rIZ-7 To
36Go o7£.
/171 t,JtFE /-1,<.J/.) ( ,1~E A.51<_(/Jf you 70

p(..e/t.SE Coo,.c t7-)t:=--Z_rfLL- Ti-/E f\11-1--tIFrc._,q1/J ,<) .S
T/fA; T~/15 l,U(C.C 1-;;1-ut=OAJ _[)02_€)()_s c✓-F
r/oc.•5,"E"ljoui)S ry:,,,-r_Al{E S"C-'/!..~OUl()l'j /,Clq ,1-1rz.

cc4S 2pRT. o oc 
UATv4 AF&rep /te s7rs
Ml'f /f.J if--. c✓t_1t-·!t'/L,' ~ <pl<.A-U£CA._€tEz..1 rq-c:- tv !l-77=P-_

·-;r-11-B(cE ;1-/4J.6 '7Z-jc:. tG:v.4. Fl~ -

~~lf1vJ),L>ER&c/o/,1"'1=>
/.S-1z3 ,D/.-I-5(. l<j1 i1 t: ~ t),

-gu l'J/Jr v,AlLEr, oz -·

_)



GREW Scott A ' WRD

From:
Sent:
To:
Subject:
Attachments:

Friends of Country Living <friendsofcountryliving@gmail.com>
Wednesday, March 14, 2018 3.08 PM
GREW ScottA' WRD
Public Comment Letters for S-88508
Steve Klapp.pdf; Debbie Klapp.pdf; David Miller.pd!; David Graves.pdf

Dear Mr. Grew:

Attached please find Public Comment letters from residents who do not have access to email or fax
machines. They were unable to personally mail their comments via USPS due to time constraints.

Thank you for accepting these comments,

Friends ofCountry Living



Friends of Country Living
P. 0. Box 1483
Grants Pass, OR 97528

March 14. 2018

Friends of Country Living
P. 0. Box 1483
Grants Pass. OR 97528

March 13. 2018

Friends of Country Living, a 501(c)3) non-profit public charity group. is dedicated to the
improvement. protection, and support of all aspects of rural country living along with the
preservation of the unique characteristics of these communities. For the reasons brought forth,
we are requesting that the standard review process ORS 537.153 be applied to application
#S88508 and #Tl2837.

In commenting on this issue, Friends of Country Living is represenLing the general public to
address reasons why the proposed use will impair or be detrimental to the public interest. Thank
you for this opportunity.

The Josephine County Commissioners were very concerned about the threat to domestic wells
that this project would impose. They were assured by staff testimony that they need not he
concerned as ODWR would be responsible for protecting residential domestic water wells.
Attached you will find a map detailing the numerous domestic wells in the vicinity of the
proposed aggregate mine. Several of these wells along Grave Creek are hand dug shallow
unregistered wells (dug by settlers), that were not taken into consideration by applicant's
hydrologists. We urge you lo carefully consider this responsibility.

ORS 537.170(8c)
The prevention ofwasteful, uneconomic, impracticable or unreasonable use of the water involved.

Having enough domestic and agricultural water from natural aquifers or over allocated Grave
Creel.. water rights is a constant concern to many of the residents in Sunny Valley. Many live on
very low producing wells (one gpm or less), and others possess senior irrigation rights that arc
frequently restricted. Neighbors in this valley share their water when wells run dry. rely on heavy
compost to raise crops, haul buckets of water to save riparian vegetation when creek nows arc
insufficient for pumping. rescue protected salmon fry trapped in pools formed by low creek
water conditions, and most are respectful of the limited amount of water available for other uses.

This application and transfer application permitting a mining company to store and use over 215
acre feet (S88508 150 ac/ft, and T-12837 65 ac/f1) of surface water is wasteful (excessive
evaporation), uneconomic (removing high percentages of clay & asbestos dust mitigation).
impracticable (feasibility of effective reservoir linings) and unreasonable (diminishes senior



agricultural rights and threatens domestic wells).

What is the significance of OWRD's prevention of capturing groundwater in shallow reservoirs
(permitted under R 15228 & $ I 5230 and currently under reconsideration), but approving mining
use leading to or empowering the applicant with a means to dig 80 feet deep into creek side
groundwater?

For these reasons you must deny these applications. In addition, we respectfully request you
require a Standard Review ORS 537.153 1o consider additional testimony.

Sincerely,

Board of Directors
Friends ofCountry Living
541»6710021
wwu.frigndsolountry living.com!
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GREW Scott A * WRD

From:
Sent:
To:
Subject:
Attachments:

Dear Mr. Grew:

Friends of Country Living <friendsofcountryliving@gmall.com>
Wednesday, March 14, 2018 9:32 AM
GREW Scott A' WRD
S-88508 Public Comment
FCL letter to ODWRD concerning surface water use app S88508.rtf, SVSG Pits LR.pdf

Please include the attached documents in the Public Comment file for S-88508

Thank you,

Debra Lawwill, Director/Secretary
Friends of Country Living
541 671-0021



3/12/2018

Dave M. Graves II
786 Placer Rd.
Sunny Valley, OR 97497
(541) 474-0297
Email: gravesdesigns@hotmail.com

To: OWRD

Re: New Freshwater Reservoirs application S-88508 by SV5&G

Water is our most essential life sustaining resource. Realizing this I moved my
family from a drought stricken region of the southwest United States nearly
sixteen years ago in a search of "greener pastures." We retired in this peaceful
fertile valley far removed from the parched environment where this drought was
evidenced by the dramatic reduction of volume in the nation's largest reservoirs.

Now, we are experiencing natural and man induced events that result in a similar
reduction to this most valuable finite resource. local area precipitation
accumulation records obtained during the past three decades should reflect what
any local resident can testify; that Grave Creek seasonal flow rates/volumes and
rainfall amounts have substantially decreased. Ground water well levels,
replenished by annual precipitation or past glacial melt retention, have
measurably decreased due in a large part from inadequate rainfall capture in
combination with the excessive burden from additional local agriculture and
increased population. In addition, many residents water service originates directly
from creek wells. These variables are of 'Grave' concern to this valleys
inhabitant's well-being. People's lives are at risk to satisfy the profits of an
apathetic corporation...

In addition to the negative influence on residents' livelihood the BLM watershed
analysis reveals that Grave Creek supports anadromous fish with ground water
support during non-peak flows. However, the intended capture of water into
ponds only serve to overheat the water resulting in excessive bacterial/algae
growth from decreased dissolved oxygen below life sustaining levels. An identical
example is the 2002 Klamath River mass killing of migrating salmon. Furthermore,
lower water flow increases sedimentation which decreases aquatic food sources
yielding a poor environment for anadromous fisheries.

The Sunny Valley residents will realize absolutely no positives associated with the
introduction of this intrusive activity. A sizable percentage of residents are senior
and/or disabled who are unable to relocate to escape the inconveniences that this
situation imposes. The good of the many should outweigh the interest of the few.

Respectfully,
David Graves



GREW Scott A ' WRD

From:
Sent:
To:
Subject:
Attachments:

dave graves <gravesdesigns@hotmail.com>
Wednesday, March 14, 2018 7.48 AM
GREW Scott A' WRD
app; S-88508
OWRD.docx

l



GREW ScottAWRD

From:
Sent:
To:
Subject:

Ann Smith <backyardwildlifel@gmail.com>
Wednesday, March 14, 2018 406 AM
GREW Scott A • WRD
S-88508

For many years I lived 2000 feet from Sunny Valley Sand & Gravel and know how precious water is to Sunny
Valley residents and wildlife. SVS&G is asking that their water right from Grave Creek be transferred 10 a
mining use. Potential disruption of ground water will effect neighboring wells and existing water rights being
used for agriculture. Please deny their request.
Ann Smith
495 SE Tawney St
Dallas, OR 97338
503 420-4052



GREW Scott A' WRD

From:
Sent:
To:
Subject:

Carol Ahlf <horsescj@gmail.com>
Tuesday, March 13, 2018 11:17 AM
GREW Scott A • WRD
Sunny Valley Sand and Gravel mining application

Concern over Sunny Valley's water supply-

SVS&G plans to mine forgravel near Placer Rd. on Grave Creek. The valley's aquifer passes through the
mining site and is only 10 feet below the surface. SVS&G plans to dig seventy feet down for their mining
pits. This would affect the wells on some nearby properties, many of which have already gone dry since they
started developing the site. Fish spawning and habitat downstream from the mine would be affected by lhe
change in water temperature and contamination from rock processing. Asbestos has been found on the
subject's property, which the owner of SVS&G says he would wash out. This takes a great deal of water,
plus once dried, would contaminate the valley. Also, we live less lhan a mile away and are concerned about
losing our water because we nave a very low production well (1.5 gal./min), which is our only source of water
for home, garden and livestock.

Thank you for listening to my concerns.

Carol Ahlf
1776 Placer Rd.
Sunny Valley, OR 97497
541-956-2013



GREW Scott A' WRD

From:
Sent:
To:
Subject:

John Ahlf <john.ahlf@gmail.com>
Tuesday, March 13, 2018 11:15 AM
GREW Scott A' WRD
Sunny Valley Sand and Gravel

Concerning the SVSG mine application in Sunny Valley, OR

I am concerned for my 1.5 gallon per minute well because we live about a mile down
stream from the mining site, close to Grave Creek. There are also many other low
production wells in the area which would be affected by the mining. The mine owner
stated he will dig several pits some 70 feet into the ground. The water table is 10 feet from
the surface per the owner's own hydrologist.
They were denied permission in 2013 to dig due to insufficient water. They also received a
riparian violation for destruction to the bank of Grave Creek, an important spawning creek.
They also received a suspension order for working without a permit. They were caught
and shutdown for using water they were not permitted to use. ( Don't remember the year
but should be in the records.)

Grave Creek is a spawning creek, which means there could be a problem of water
temperature for spawning fish. Keeping water in a pond would raise the water temperature
too high for the fish to spawn. and there will be several ponds on the mining site.

I am also very concerned because there is asbestos on the mining site which will pose a
danger to wild life, fish and the surrounding community. The mine owner claims he will use
water to keep the dust down. I have worked on sites smaller to this as a heavy equipment
operator and know he will have to use a lot of water to do so. What happens to the
contaminated water when it dries up? It will end up contaminating the stream, air and
community.

Grave Creek is already in danger of losing water, due to the many growers along the
banks. By adding this mine it will surely be a threat to the water volume, water quality and
the water security of Sunny Valley.

John Ahlf
1776 Placer Road
Sunny Valley
OR 97497
541-956-2013

l
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Application for a Permit to Use

Surface Water
Oregon Water Resources Oepnrtment
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266
(503) 986-0900
www.wrd.state.or.us

Water-Use Permit Application Processing

Revised 7/ 1/2017

8oe
Surface Water/I WR

OWRD

Ifno protests are filed, the Department can issue a Final Order within 60 days of the close of the period
for receiving protest. If the application is approved, a permit is issued. The permit specifies the details of
the authorized useand any terms, limitations or conditions that the Department deems g2Qr9prigte.

RECEIVED

JAN 3 1 2018

l. CompletenessDetermination

The Department evaluates whether the application and accompanying map contain all of the information
required under OAR 690-310-0040 and OAR69.0-3 L0-0050 (w1.vw.oregon.gov/owrdllaw.oar). Thg
Department also determines whether the proposed use is prohibited by statute. If the Department
detennines that the application is incomplete, all fees have not been paid, or the use is prohibited by
statute, the application and all fees submitted are returned to the applicant.

2. Initial Review

The Department reviews the application to determine whether water is available during the period
requested, whether the proposed use is restricted or limited by rule or statute, and whether other issues
may preclude approval of or restrict the proposed use. An Initial Review (IR) containing preliminary
determinations is mailed to the applicant. The applicant has 14 days from the mailing date to withdraw the
application from further processing and receive a refund of all fees paid minus $260. The applicant may
put the application on hold for up to 180 days and may request additional time if necessary.

3. Public Notice

Within 7 days of the mailing of the initial review, the Department gives public noti'cc of the application in
the weekly notice published by the Department at www.oregon.gov/oyyrd. The public comment period is
30 days from publication in the weekly notice.

4. Proposed Final Order Issued

The Department reviews any comments received, including comments from other stateagenciesrelated to
the protection of sensitive, threatened or endangered fish species. Within 60 days of completion of the IR,
the Department issues a Proposed Final Order (PFO) explaining the proposed decision to deny or approve
the application. A PFO proposing approval of an application will include a draft permit, and may request
additional information or outstanding fees required prior to permit issuance.

5. Public Notice

Within 7 days of issuing the PFO, the Department gives public notice in the weekly notice. Notice
includes information about the application and the PFO. Protest must be received by the Department
within 45 days after publication of the PFO in the weekly notice. Anyone may file a protest. The protest
filing fee is $410.00 for the applicant and $810.00 for non-applicants. Protests are filed on approximately
10% of Proposed Final Orders. If a protest is filed the Department will attempt to settle the protest but
will schedule a contested case hearing if necessary.

6. Final Order Issued



Minimum Requirements Checklist
Minimum Requirements (OAR 690-310-0040, 0AR 690-310-0050 & ORS 537.140)

Include this checklist with the application

Check that each of the following items is included. The application will be returned if all required items are not
included. If you have questions, please call the Water Rights Customer Service Group at (503) 986-0900.

8 SECTION l: applicant infonnation and signature

181 SECTION 2: property ownership

181 SECTION 3: source ofwater requested

] SECTION 4: water use

181 SECTION 5: water management

] SECTION 6: resource protection

] SECTION 7: project schedule

] SECTION 8: within a district

181 SECTION 9: remarks

Attachments:

[] Land Use Information Form with approval and signature oflocal planning department(must be an
original) or signed receipt.

X Provide the legal description of: (I) the property from which the water is to be diverted, (2) any property
crossed by the proposed ditch, canal or other work, and (3) any property on which the water is lo be used
as depicted on the map.

Fees - Amount enclosed: $ 1896.00
See the Department's Fee Schedule at www.oregon.gov/owrd or call (503) 986-0900.

Provide a map and check that each of the following items is included:

181 Permanent quality and drawn in ink

181 Even map scale not less than 4"= I mile (example: I"= 400 f, 1"= 1320 R, etc.)

181 North Directional Symbol

] Township. Range, Section, Quarter/Quarter, Tax Lots

[] Reference comer on map

] Location of each well, and/or dam if applicable, by reference to a recognized public land survey corner
(distances north/south and east/west)

[] Indicate the area of use by Quarter/Quarter and tax lot clearly identified

] Number of acres per Quarter/Quarter and hatching to indicate area of use if for primary irrigation,
supplemental irrigation, or nursery

EX] Location ofmain canals, ditches, pipelines or flumes (if well is outside of the area of use) RECEIVED
0 Other:

JAN 3 1 2018

s

Revised 7/1/2017
-68De

Surface Water/2



Application for a Permit to Use

Surface Water
rs,s

SECTION 1: APPLfCANT lNFORMATION AND SIGNATURE

Oregon Water Resources Ocpnrtment
725 Summer Street NE. Suite A
Salem Oregon 97301-1266
(503) 986-0900
www.wrd.state.or.us

s

InfApplicant ormation
NAME PHONE (HM)
ANDREAS ANOCAROLE BLECH; SUNNY VALLEY SANDANDGRAVEL, INC.
PHONE (WK) I CELL FAX
(541)244-2644
ADDRESS
1867 WILLIAMS HIGHWAY, 11260
CITY I STATE I ZIP I E-MAIL •
GRANTS PASS OR 97527 ANDREAS@BLECH.US

I fi0rganization normation
NAME I PHONE

- FAX
NA
ADDRESS CELI.

CITY I STATE I ZIP I E-MAIL.

n.I •IIlihh . dThLfAgent n/ormation e agent 1s autiorze to reoresent t e aon ,cant m a matters relating to t is applicatio
AGENT/ BUSINESS NAME PHONE FAX
SHONEE LANGFORDAND ELIZABETH HOWARO/ SCHWABE, (503) 540-4261 (503) 796-2900
WILLIAMSON & WYATT (503) 796-2093
ADDRESS CELL
530 CENTER STREET, STE 730 (503) 807-2082

(503) 312-8765
CITY STATE ZIP E-MAIL "
SALEM OR 97301 SLANGFORD@SCHWABE,C0M;

EHOWARD@SCHWABE.COM
Note: Attach multiple copies as needed
• By providing an e-mail address, consent is given to receive all correspondence from the department
copies ofthe final order documents will also be mailed.)

By my signature below 1 confirm that I understand:

electronically. (Paper

RECEIVED

DIilePrint Nameand titlefapplicable

Carole Blech. Landowner [-_/Ly[f

Andreas Blech, Landownerand
President of Sunn Valle Sand and Gravel Inc.

Applicant Signature Print Name andtitle ifapplicable Date,-------------..:.....,..:...... __::..:::.:... __,

I am asking to use water specifically as described in this application. JAN31 2018
Evaluation ofthis application will be based on information provided in the application packet.

• I connot lcgally use water until the Water Resources Department issues a permit to me.
The Department encourages all applicants to wait for a permit to be issued before beginning construction ot@WRD
proposed diversion. Acceptance ofthis application does not guarantee a permit will be issued.
If I begin construction prior to the issuance ofa permit, I assume al I risks associated with my actions.
If I get a permit, I must not waste water.
lfdevelopment ofthe water use is not according to the terms ofthe permit, the permii can be cancelled.
The water use must be compatible with local comprehensive land use plans.
Even if the Department issues a permit, I may have to stop using water to allow senior water right holders to get
water to which they ore entitled.

• I have not provided my social security number in any of the materials submitted to the Department.

at the information contained in this application is true and accurate.

For Department Use
Revised 7/1/2017 App. No.f::£1t3SV9 Permit No. DateL-.:...:.::..:..: .:....::.:::: :::::::::::::= ::::::::::.._....:...==..:....~====----=======---.=.l



SECTION 2: PROPERTY OWNERSHIP

Please indicate if you own all the lands associated with the project from which the water is to be diverted,
conveyed, and used.

Q Yes
0 There are no encumbrances.
181 This land is encumbered by easements, rights of way, roads or other encumbrances. COPIES OF
EASEMENTSATTACHED (6z .2 f pl # 25lo -013063)

0 No
0 I have a recorded easement or written authorization permitting access.
0 I do not currently have written authorization or easement permitting access.
[] written authorization or an easement is not necessary, because the only affected lands I do not

own are state-owned submersible lands, and this application is for irrigation and/or
domestic use only (ORS 274.040).

[] water is to be diverted, conveyed, and/or used only on federal lands.

List the names and mailing addresses of all affected landowners (attach additionalsheets ifnecessary).

NIA. Applicants own all land affected by this application.

Youmustprovide the legal description of: I. Thepropertyfrom which the water is to be diverted, 2. Any
property crossedby theproposedditch, canal or other work, and3Any property on which the water is to be
usedas depictedon the map. COPIES OF DEEDS ATTACHED

SECTION 3: SOURCE OFWATER,

A. Proposed Source of Water

Provide the commonly used name of the water body from which water will be diverted, and the name of the
stream or lake it nows into. tr unnamed, say so:

Source I: Reservoir 2 constructed under Application R-87930 Tributary to: Rogue River

Source 2: Reservoir 4 constructed under Application R-87932 Tributary to: Rogue River

If any source listed above is stored water that is authorized under a water right permit, certificate, or decree, attach
a copy of the document or list the document number (for decrees, list the volume, page and/or decree name).
COPIES OE RESERVOIR PERMITS ATTACHED

s

B. Applications to Use Stored Water

Do you, or will you, own the reservoir(s) described in item 3A above?

] Yes.

RECEIVED

JAN 3 1 2018

OWRD

0 No. (Please enclose a copy of your written notification to the operator of the reservoir ofyour intent
to file this application, which you should have already mailed or delivered to the operator.)

Revised 7/12017
?88se

Surface Water/4 WR



If all sources listed in item 3A are stored water, the Department will review your application using the expedited
process provided in ORS 537.147, unless you check the box below. Please see the instruction booklet for more
information.

0 By checking this box, you are requesting that the Department process your application under the
standard process outlined in ORS 537.150 and 537.153, rather than the expedited process provided by
ORS 537.147. To file an application under the standard process, you must enclose the following:

• A copy of a signed non-expired contract or other agreement with the owner of the reservoir (if not
you) to impound the volume ofwater you propose to use in this application.

• A copy of your written agreement with the party (if any) delivering the water from the reservoir
to you.

SECTION 4: WATERUSE

Provide the amount ofwater you propose to use from each source, for each use. in cubic feet-per-second (cfs) or
gallons-per-minute (gpm). If the proposed use is from storage, provide the amount in acre-feet (af):

(1 cfs equals 448.8 gpm. I acre-foot equals 325.851 gallons or 43,560 cubicfeet)

SOURCE USE PERIOD OF USE AMOUNT

Reservoir 2 Mining Year-Round 70.0 Jets DJ g0ar
Reservoir 4 Mining Year-Round 80.0 Jets[Jen r

For irrigation use only:
Please indicate the number of primary and supplemental acres to be irrigated.

Primary:NIA Acres Supplemental:NIA Acre

If supplemental Acres is listed, provide the Permit or Certificate number of the underlying primary water right(s):

Indicate the maximum total number of acre-feet you expect to use in an irrigation Scason.

• If the use is municipal or quasi-municipal, attach Form M

• If the use is domestic, indicate the number of households: NIA

• If the use is mining, describe what is being mined and the method(s) of extraction:
Aggregate will be wet mined using equipment lvpically associated with mining activities,

SECTION 5: WATERMANAGEMENT

A. Diversion and Conveyance
What equipment will you use to pump water from your source?

~ Pump (give horsepower and type): To Be Determined

0 Other means (describe):

RECEIVED

JAN 3 1 2018
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Provide a description of the proposed means of diversion, construction, and operation of the
diversion works and conveyance of water.
Stored water will be diverted from the reservoirs with portable pumps and will be distributed via
hoses or pipelines. Each reservoir will have a portable pump that can be moved around the reservoir
as mining progresses throughout the site.

B. Application Method
What equipment and method of application will be used? (e.g., drip, wheel line, high-pressure
sprinkler)
Water willbe used for processing aggregate and for dust control. Sprinklers and nozzleson the
processing equipment and water trucks will be used.

C. Conservation
Please describe why the amount of water requested is needed and measures you propose to: prevent
waste; measure the amount ofwater diverted; prevent damage to public uses of affected surface
waters.
Water is needed for processing aggregate and controlling dust_ The processing waler will be recirculated to
the reservoirs, a common practice at aggregate minesthatpromotes efficient_use of the water supply, Mining
will not occurncarsurface water because ofrequired setbacks_ The water diverted from Grave Creek to fill
each reservoir each storage season yil] be metered.

SECTION 6: RESOURCE PROTECTION

In granting permission to use water from a stream or lake, the state encourages, and in some instances requires,
careful control of activities that may affect the waterway or streamside area. See instruction guide for a list of
possible permit requirements from other agencies. Please indicate any of the practices you plan to undertake to
protect water resources.

[] Diversion will be screened to prevent uptake of fish and other aquatic life.
Describe planned actions: The diversion will be from a newly constructed off-channel reservoir that
will not be stocked with fish. The water stored in the reservoir is authorized to be used formultiple
purposes.

[] Excavation or clearing of banks will be kept to a minimum to protect riparian or stream side areas.
Describe planned actions: This will be a newly constructed reservoir, located off-channel. Stream
banks in the area will not be cleared.

[ Operating equipment in a water body will be managed and timed to prevent damage to aquatic life.
Describe: The newly constructed reservoirs will be located off-channel and will not contain aquatic
species.

[] water quality will be protected by preventing erosion and run-off ofwaste or chemical products.
Describe: The reservoirs will be located off-channel and there are no nearby streams.

SECTION 7: PROJECTSCHEDULE

Date construction will begin: Upon approval of the application

Date construction will be completed: December 2022

Date beneficial water use will begin: Within I year of approval of the application,

RECEIVED

JAN 3 1 2018
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SECTION 8: WITHIN A DISTRICT

0 Check here if the point of diversion or place of use are located within or served by an irrigation or
other water district

Irrigation District Name Address
NA
City State Zip

SECTION 9: REMARKS

Use this space to clarify any information you have provided in the application.

The location ofthe point ofdiversion (POD) in each reservoir is expected to change as mining occurs. We are
requesting the POD location for each reservoir be listed as being within the reservoir. As indicated on the
application map, Reservoir2 is being constructed in the NE SW_and SESW ofSection 8. Reservoir4 is being
constructed in the NE SE and SE SE ofSection 7-JUJd the NW SW and SW SW ofSection 8. Sections 7 and 8 are
both located in I34S, RSW. WM.

RECEIVED
JAN 3 1 2018
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Land Use
Information Form

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266
(503) 986-0900
wwwwrd.state.or.us

NOTE TO APPLICANTS
In order for your application to be processed by the Water Resources Department(WRD), this
Land Use lnfonnation Form must be completed by a local governmentplanning official in the
jurisdiction(s) where your water right will be used and developed. The planning official may
choose to complete the form while you wait, or return the receipt stub to you. Applications
received by WRDwithout the Land Use Form or the receipt stub will be returned to you.
Please be aware that your application will not be approved without land use approval.

This form is NOT required if:

1) Water is to be diverted, conveyed, and/orused only on federal lands; OR

2) The application is for a water right transfer, allocation ofconserved water, exchange, permit amendment, or
ground water registration modification, nnd all of the following apply:
a) The existing and proposed water use is located entirely within lands zoned for exclusive farm-use orwithin

an irrigation district;
b) The application involves a change in place ofuse only;
c) The change docs not involve the placement or modification ofstructures, including but not limited to water

diversion, impoundment, distribution facilities, waterwells and well houses, and
d) The application involves irrigation water uses only.

NOTE TO LOCAL GOVERNMENTS
The person presenting the attached Land Use Information Form is applying for or modifying
a water right. The Water Resources Department {WRD) requires its applicants to obtain land
use information to be sure the water rights do not result in land uses that are incompatible
with your comprehensive plan. Please complete the form or detach the receipt stub and return
it to the applicant for inclusion in their water right application. You will receive notice once
the applicant formally submits his or her request to the WRD. The notice will give more
information about WRD's water rights process and provide additional commentopportunities.
You will have 30 days from the date of the notice to complete the land-use form and return it
to the WRD. Ifno land-use information is received from you within that 30-day period, the
WRD may presume the land use associated with the proposed water right is compatible with
your comprehensive plan. Your attention to this request for information is greatly appreciated
by the Water Resources Department. Ifyou have any questions concerning this form, please
contact the WRD's Customer Service Group at 503-986-0801. RECEIVED

JAN3 1 2018

Revised 7/1/2017
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Land Use
Information Form

Oregon WaterResources Department
725 Summer Street NE, SuiteA
Solem, Oregon 97301-1266
(503) 986-0900
www.wrd.stntc.or.us

Applicant Andreas and Carole Blech· Sunny Vallev Sand and Gravel Inc
First Last

Mailing Address: 1867WjlJjams Highway #260

Grants Pass
City

ORs....
97257 Daytime Phone: _(541} 244-2651

A. Land and Location

Please include the following information for alJ taX lots where water wi ll be diverted (taken from its source), conveyed
(transported), and/or used or developed. Applicants for municipal use, or irrigation uses within irrigation districts may
substitute existing and proposed service-area boundaries for the tax-lot information requested below
Township Range Section '/4¼ Tox Lot II Plan Designniion (e.g., Weier to be: Proposed

RuralResidential/RR-5) Land Use:

Sec Attached List Dovert Dlconveyed 0 t/,rai

D Di,·cncd D conveyed DJ used
DJ Diverted DJ conveyed 0Ullcd

DJ Diverted Dconveyed 0Us«i

List all counties and cities where water is proposed 10 be diverted, conveyed, nnd/or used or developed:

I Josephine County

B. Description of Proposed Use
Type of application to be filed with the Water Resources Department:
181 Permir 10 Use or StoreWater DWater Right Transfer D Permit Amendment orGround Water Registration Modification
[]Limited Water Use License D Allocation ofConserved Water D Exchange ofWater

OWRD

Source ofwater. [] Reservoir/Pond D Ground Water D Surfocc Wat.er (name) _

D cubic feel per second D gallons per minute [] acre-feetEstimated quantity ofwater needed: --'=5.-.0 _

Intended use ofwater: 0 Irrigation
0 Municipol

Briefly describe:

0 Commercial
0 Quasi-Municipnl

0 Industrial
0 lnsllCom

0 Domestic for houschold(s)
181 ohrMini@, _

This application proposes use of stored water from two reservoirs authorized by the Oregon Water Resources
Depanment. Josephine County has approved applications to allow development of 11n aggregate mining and
processing operation at the site,

Note to applicant: If the Land Use Information Form cannot be completed while you wait, please have a local
government representative sign the receipt at the bottom of the next page and include it with the application filed with the
WaterResources Depanment.

See bottom ofPage 3.»
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For Local Government Use Only
The following section must be completed by a planningotliciaf from each county and city listed unless the project will
be located entirely within the city limits. In that case, only the city planning agency must complete this form. This deals
only with the local land-use plan. Do not include approval foractivities such as buildingor grading permits.

Please check the appropriate box below and provide the requested information

0 Land uses tobe served by the proposed wateruses (including proposed construction) are allowed outright orare not
regulated by yourcomprehensive plan. Cite applicable ordinance section(s): --------~~~--

MLand uses tO be served by the proposed wateruses (including proposed construction) involve discretionary land
~se approvals as listed in the table below (Please attach documentation ofapplicable land-use approvals which

have already been obtained. Record ofAction/land-use decision and accompanying findings are sufficient.)If
approvals have been obtained but all appeal pcriom. have nirrl!ndcd, cl1cck "Bdng pursued."

Type or Land-Use Approval Needed Cite Most Sigmficanl, Applicable Pinn Land-Use Approval.(e.g,plan amendments, rezones,
conditional-usepermits, etc.) Policies&Ordinance Section References

scl.Jo d.+d rz/h [or+ cs4DS«.· obaid D] einPureed
D Dcnoocl D Noo lkms l\m,ucd

Dotuid 0 \lc1og 'l'\l rsuell
D] Denied D Not !kins Punrwd

D Obuuncd 0 O.l11g P11111ucd
D Denied D Not Being Pursued

O0blaincd D BeingPursued
0 Dcnlod D Not BeinTunoed

Oobtainocl 0 !king l'ursuocl
D o..1oc1 [ Not Being Turvoed

Local govemmenis are invited to express special land-use concerns ormake recommendations to the Water Re~U[<;9,S.
Depanmcnt regarding this proposed use ofwater below, or on a separatesheel RECclVt:D

JAN 3 1 2018

OWRD

- Rd....1
;C.::=:r'f'.f'r-l:~::::::;:::::..__:_ Phone: S'-<1 •41"1·~'ltO

,,.}

Date: ,/4,/,y
I J

Note to local government representative: Please complete this form or sign the receipt below nnd rerurn it to the
applicant. If you sign the receipt, you will have 30 days from theWaterResources Department's notice date to return the
completed Land Use InformationForm orWRDmay presume the land use associated with the proposed use ofwater is

compatible with local comprehen~ive p~:s. ··-··-······-··-·- ...z::;'..

Receipt for Request for Land Use Information
Applicant name: _

City orCounty: Staffcontact _

Signature: Phone: _ Date:------
Revised 7/1/2017
88v SurfaceWater/I0 WR

_J



ATTACHMENT TO:

Oregon Water Resources Department
Land Use Information Form

Applicant Name: Andreas and Carole Blech& Sunny Valley Sand& Grovel Inc

A. Land and Location

Please include the following information for all lax lots where water will be diverted (taken from its source),
conveyed (transported), or used. Applicants for municipal use, or irrigation uses within irrigation districts may
substitute existing and proposed service-area boundaries for the tax-lot infonnotion requested below.

Township Range Section ¼¼ Tax Loi Plandesignation Water to be: Proposed Land
# Use:

34S SW 7 NESE 1200 Diverted Conveyed Used Mining

34S SW 7 SE SE 1300 Diverted Conveyed Used Mining

34S SW 8 NESW 400 Diverted Conveyed Used Mining

34S SW 8 NWSW 400 Diverted Conveyed Used Mining

34S SW 8 SESW 400 Diverted Conveyed Used Mining

34S SW 8 NWSE 1002 Diverted Conveyed Used Mining

RECEIVED

JAN 31 2018

OWRD
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I,Art Harvey, CountyClerk, certifythat the within document
was received and duly recorded in the official records ol
JosephineCounty.

9

-a4as83)
After Recording Return to:
Andreas Blech and Carole Blech
1867 WilliamsHwy., #270
Grants Pass, 0R 97527

Until a change is requested,
all tax statements shall be
sent to the following address:
Andreas Blecb and Carole Blech
1867 Williams Hwy., #270
Grants Pass, 0R 97527

WARRANTYDEED

DOUG AND JACK'S MINE, LLC, an Oregon Limited Liability Company, Grantor,
conveys andwarrants to ANDREAS BLECH and CAROLE BLECH, husband and
wife as tenants by the entirety, Grantees, all of it's right, title and interest in and to the
following described real property located at 153 DaisyMine Road, WolfCreek, Oregon
97497, more particularly described as follows:

Tho Southeast Quarter of the Southeast Quarter of Section 7, and the Southwest Quarter
of Section 8, all in Township 34, Range 5 West of the Willamette Meridian, Josephine
County, Oregon, EXCEPTING THEREFROM and portion lying Northerly of the
Southerly right-of-way line of Placer Road. TOGETHER WITH: An Easement
appurtenant to the herein described property for ingress and egress including the terms
and provisions thereof, as set forth in instrument recorded in Document No. Volume 324,
Page 572, Josephine County Deed Records of Josephine County, Oregon

Tax Parcel Number R300831 and R300826

The true and actual consideration for this transfer is the sum of Six hundred thousand
Dollars ($600.000.00)

Subject to:

RECEIVED
JAN 3 1 2018

OWRD

I. Rights of the public and ofgovernmental bodies in and to that portion of the premises
herein described lying within the limits of streets, roads and highways.

-
Description: Josephine,OR Document- Year.DocID(10/21/04 to Current) 2010.13083 Page: 1 of 3
order: deeds Comment:



2. Easement for electric transmission and distribution lines of oneor morewires, and all
necessary or desirable appurtenances, including telephone and telegraph wires, towers
poles, props, guys, and other supports; and related matters.

Recording information: Volume 153, Page 466, andVolume 165, Page
569, Josephine County Deed Records.
California Oregon Power Company
Not Specific

3. Easement for electric transmission and distribution of one or more wires and all
necessary pr desirable appurtenances, including telephone and telegraph wires
towers, poles, props, guys and other supports; and related matters.

Recording Information: Volume 214, Page 467, Josephine County
DeedRecords
California Oregon Power Company
Not Specific

4. Easement, including the terms and provisions contained therein:
Recording Information: Volume 229, Page 399, Josephine County

Deed Records
For: Oas Pipeline

5. Easement, including terms and provisions contained therein:
Recording Information: Volume 324, Page 1721, Josephine County

Deed Records
For: Permanent easement for roadway purposes

(Affects TL 400)

6. Easement, including terms and provisions contained therein:
Recording Information: Volume 326, Page 1318, Josephine County

Deed Records
For: Well and Pipeline (Affects TL400)

7. Easement, including terms and provisions contained therein:
Recording Information: 2002-007430 and re-recorded as 2002-008736

Official Records ofJosephine County, Oregon.
For: A permanent easement for roadway purposes

RECEIVED

JAN 3 1 2018

OWRD
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Order: deeds Comment:
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, Trustee of the Smith
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JAN 3 1 2018
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By:

NOTE: THIS INSTRUMENT WILLNOT ALLOW USE OFTHE PROPERTY DESCRIBED
IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED
USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR
FOREST PRACTICES AS DEFINED IN ORS 30.930.

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WlTH1N A FIRE
PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT
TO LAND USE LAWS AND REGULATIONS WHICH IN FARM OR FOREST ZONES MAY
NOT AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE AND WHICH LIMIT
LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930
IN ALL ZONES. BEFORE SIGNINGOR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED
USES AND EXISTENCE OF FIRE PROTECTIONFOR STRUCTURES.

DOU AND JACK'S MINE,LLC, an Oregon limited

STATE OF OREGON )
)ss.

COUNTY OF JACKSON )

This instrum ent was acknowledged before me on October 6, 20 IO by Jack H. Smith as **

+ Trustee of the sin Family Trust dated July 28, 2008 as [zZ.as,1........,
Managing Member of Doug and Jack's Mine, LLC. •. ClAR~f~~IALSl!AL

% @z#{S%lg
3-warranty Deed urco,/sioio. ii

M' SINEXPIRES JUNE 27, 2011

Description: Josephine,OR Document- Year.DocID(10/21/O4 to current) 2O10.13O83 Page: 3 of 3
Order: deeds Comment:



THIS SPACE RESERVED FOR RECORDER'S USE

JOSEPHINECOUNTYOFFICIALRECORDS
ARTHAIIVEY,COUNTYCLEAA 2014-002304

03/14/201401:52 PM
$56.00

I, Art Harvey, County Cerk, cerity that thewthin document
was received and duly recorded in the official records of
Jottph.lMcounty,

ED-WR
Cntat Pg+2$us2 SO»CKIN$
$1000$11.00$10.00 $20 00 $4.00

Alter recording return to:
Blech LC
1867 Williams Highway #270
Grants Pass, OR 97527

Until a change Is requested an tax
statements shall be sent to the
following address:
Blech LLC
1867 Williams Highway 1270
Grants Pass, 0R 97527as-. nu@suer
Date: December 02, 2011

STATUTORY WARRANTY DEED

Jack W. Gray and Jackie L Gray, Grantor, conveys and warrants to Bled, UC, an Oregon Limited
Uablllty Company , Grantee, the following described real property free ofliens and encumbrances, ·
except as sped0cally set forth herein:

LEGAL DESCRIPTION: Real property In the County or Josephine, State or Oregon, described as follows:

Beginning at the Southwest comer of the Northwest Quarter of the Southeast Quarter of
Section 8, Township 34 South, Range 5 West ofthe Willamette Meridian, Josephine County,
Oregon; thence East along the South llne ofsaid Northwest Quarter ofthe Southeast
Quarter,390 feet; thence North 00°31' West, parallel with the West line of said Northwest
Quarter ofthe SoutheastQuarter, 1280.6 feet to a point 50 feetSouth ofthe North line of
said NorthwestQuarter ofthe Southeast Quarter; thence East, parallel with said North line,
520 feet, more or less, to the Westerly rightofway line ofCarrie Street (Placer Road);
thence Northwesterly along said rightofway line, 55 feet, more or less, to the North line of
said Northwest Quarter ofthe Southeast Quarter; thence West along said North line, 890
feet, more or less, to the Northwest comer of said Northwest Quarter of the Southeast
Quarter; thence South along theWest line thereof, 1330.6 feet to the point ofbeginning.

NOTE: This legal description was created prior to January 1, 2008.

Subject to:
1. Covenants, conditions, restrictions and/or easements, if any, affecting title, which may appear In ED

the public record, Including those shown on any recorded plat or survey. RECElV
The true consideration for this conveyance Is $225,000.00. (Horemnwv.1chr,qunmentsofORS93,0JOl,AN 31 'l.0\3

»+a: OWRD

Des=.ipr:ion: Josepltine,OR Docm:ent - Yen:.DocID(l0/21/04 co Current) 2014.2304 Page: l ot 2
Order: deeds Corent:

(7-9so8



AleNo.: 7151•1802391 (ICAF}

BEFORE SIGNINGOR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEETITLE SHOULD
INQUIRE ABOUT THE PERSON'S RIGHTS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO
195.336 AND SECTIONS 5 TO 11, OF CHAPTER 424, OREGON LAWS 2007, AND SECTIONS 2 TO 9 AND
17, CHAPTER855, OREGON LAWS 2009. THIS INSTRUMENT DOES NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TIE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING TRANSFERRED IS A LAWFULLY
ESTABLISHED LOT OR PARCEL, AS DEFINED IN ORS 92.010 OR 215.010, TO VERIFY THE APPROVED
USES OF THE LOT OR PARCEL, TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR
FOREST PRACTICES, AS DEFINED IN ORS 30.930 AND TO INQUIRE ABOUT THE RIGHTS OF
NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336
AND SECTIONS 5 TO 11, OF CHAPTER 424, OREGON LAWS 2007, AND SECTIONS 2 TO 9 AND 17,
CHAPTER 855, OREGON LAWS 2009.

), I»tea ws_[_or sot_[lfaof,ao/1-

Notary Public forOregon
My commission expires:

STATE OF Oregon )
)ss.

County of Joseph ine )

3 -This Instrument was acknowledged before me on this \~ day ofFebruary, 2014
byJackw. Gray and Jackie L Gray.=. 1..O.
•

Ol'FIC!Al SEAl
KAREN A FRICK

NOTARY PUBLIC-OREGON
COMMISSIOfl! NO 448019

n'CM4ISION EXPIRES MAY 01, 2014

RECEIVED

JAN 3 1 2018
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After recording return to:
Andeas Blech and Carole Blech
1867 Williams Highway :270
Grants Pass, OR 97527

Until a d>ange IS requestedal tax statements
shall be sent to the following address:
Andeas Blech and Carole Blech
1867 Williams Highway #270
Grants Pass, 0R 97527

~
File No.: 7151·@3832 (JA) j
Date: Aprl 12, 20TI

JOSEPHINECOUNTY OFFICIAL RECORDS
ARTHARVEY, COUNTY 2011-004561
ED-WR
cn1 Pgs+? Stn+? RENNE 04/14/2011 02.11 PM
S10.00m.oo S1S.OO suo S.S.00 Tocal:549.00
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1, Art Harvey, County Cler, certity that the within document
was reeed and duty recordedin the elfiiurecords et
JosephineCounty.

•

STATUTORY WARRANTY DEED

Forrest Gaunt, Grantor, conveys and warrants to Andeas Blech and carole Blech, husband and.
wife as tenants by the entirety, Grantee, the following described real property free of liens and
encumbrances, excrpt as specifically set forth herein:

LEGAL DESCRIPTION: Real property In the County ofJosephine, State ofOregon, descr ibed as follows:

ALL THAT PORTION OF THE NORTHEAST QUARTER OFTHE SOUTHEAST QUARTER OF
SECTION 7,TOWNSHIP 34 SOUTH, RANGE 5 WESTOFTHE WILLAMETTE MERIDIAN,
JOSEPHINE COUNTY, OREGON, LYING SOUTH OF THE CENTERLINE OF GRAVE CREEK.
TOGETHERWITH AN EASEMENT FOR ROAD PURPOSES, AS SET FORTH IN VOLUME 231,
PAGE 393, JOSEPHINE COUNTY DEED RECORDS.

NOTE: This legal description was created prior to January 1, 2008.

Subject to:
1. Covenants, conditions, restrictions and/or easements, if any, affecting title, which may appear In

the public record, Including those shown on any recorded plat or survey.

The true consideration for this oonveyance is $250,000.00. (..,..<lll'Vf_l'tqlftfflCntsofORS9l.OJO)

Page I of 2

RECEIVED

JAN 3 1 2018
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APN: R300825 Statutory Warranty Deed
continued

fit No.: 7151•1703832 (JA)
Date: 04/12/2011

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, lliE PERSON TRANSFERRING FEE TITLE SHOULD
INQUIRE ABOUT THE PERSON'S RIGtfTS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO
195.336 ANO SECTIONS 5 TO 11, OF CHAPTER 424, OREGON LAWS 2007, AND SECTIONS 2 TO 9 AND
17, CHAPTER 855, OREGON LAWS 2009. THIS INSTRUMENT DOES NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING lli!S INSTRUMENT, THE PERSON ACQUlRING FEE
TITlE TO THE PROPERTY SHOULD CHEO< WITH THE APPROPRIATE OTY OR COUNTY PLANNING
DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING TRANSFERRED IS A LAWFULLY
ESTABLISHED LOT OR PARCEL, AS DEANED IN ORS 92.010 OR 215.010, TO VERIFY THE APPROVED
USES OF THE LOT OR PARCEL, TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR
FOREST PRACTICES, AS DEFINED IN ORS 30.930 AND TO INQUIRE ABOUT THE RIGHTS OF
NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336
AND SECTIONS 5 TO 11, OF CHAPTER 424, OREGON AWS 2007, AND SECTIONS 2 TO 9 AND 17,
CHAPTER 855, OREGON LAWS 2009.

Dated this J~ay of ~ , 2o_JJ_.

ddn
Forrest Gaunt

OregonSTATE OF )
)ss.

County of Josephine )

This Instrumentwas acknowledged before me on this~Y of__,A0'-'-J""""~·-~· 20)1_
by Forrest Gaunt. ~

•

OFAC:W.SEAL
JANAEARTOFF

NOTARY PUBLIC - OREGON
COMMISSION NO. 454927

l.f'f COMMISSKlN ElCPIAES FEBRUARY23, 2015 My commission expires: 2.->- IS

RECEIVED
JAN 81 2018

OWRD
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STATE OF OREGON

COUNTY OF JOSEPHINE

PERMIT TO STORE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO:

ANDREAS BLECH; SUNNY VALLEY SAND AND GRAVEL INC.
1867 WILLIAMS HWY SUITE 260
GRANTS PASS OR 97527

The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: R-87930

SOURCE OF WATER: GRAVE CREEK, TRIBUTARY TO ROGUE RIVER
STORAGE FACILITY: RESERVOIR.#2

MAXIMUM VOLUME: 70.0 ACRE-FEET
DATE OF PRIORJTY: SEPTEMBER 12, 2013

WATERMAY BE APPROPRIATED AS FOLLOWS: JANUARY I THROUGH MARCH 31

USE: MULTIPLE PURPOSE

Dam Location/Authorized Point ofDiversion:

RECEIVED

JAN 3 1 2018

OWRD

Loe Twp Rng Mer Sec 0-Q Measured Distances
Dam 34 S SW WM 8 SE SW 1140 FEETNORTH AND3800 FEET WEST._-zE.FROM SE CORNER, SECTION 8
POD 34 S SW WM 8 ,;,, NWSE !" 2550 FEETNORTHAND 2400 FEETWEST

';, 2= _FROM.SEiCORNER, SECTION S
'' ...._, ··• . ' .·

The Area 0 C ubmerged: '•' /« ,

Twp Rng Mer Sec 0-0. :

34 S SW WM 8 NESW?
34S SW WM 8 SESW.

·' tt

C. The Director may require the permittee to keep and maintain a record of the volume ofwater
diverted, and may require the permittee to report water-use on a periodic schedule as established
by the Director. In addition, the Director may require the permittee to report general water-use
information. the periods ofwater use and the place and nature ofuseofwater under the permit.

D. The Director may provide an opportunity for the permittee to submit alternative measuring and
reporting procedures for review nnd approval.

R-S7930.sg Page I ofJ Permit R-15228



OWRD

Rogue Scenic Waterway

Month Minimum
Flow (cs)

Januarv 3500
February 3500
March 3500

Reservoir shall be constructed to have a minimum bottom elevation above the water table seasonal high.

The storage ofwater allowed herein is subject to the installation and maintenance of an outlet pipe (with a
minimum diameter of8" for any in-channel reservoir). This requirement may be waived if the Department
determines other means have been provided toevacuate waterwhen necessary.

The permittee shall pass all live flow outside the storage season described above.

The Director may require the user to measure inflow and outflow, above and below the reservoir respectively, to
ensure that live flow is not impeded outside the storage season. Measurement devices nnd their implementation
must be acceptable to the Director, and the Director may require that data be recorded on a specified periodic
basis and reported to the Department annuallyor more frequently. 1

The permittee shall not construct, operate or maintain anydam or artificial obstruction to fish passage in the
channel of the subject stream without providing a fishway to ensure adequate upstream and downstream passage
for fish, unless the permittee has requested and been granted a fish passage waiver by the Oregon Fish and
Wildlife Commission. The permittee is hereby directed to contact an Oregon Department of Fish nnd Wildlife
Fish Passage Coordinator, before beginningconstruction of any in-channel obstruction.

If the riparian area is disturbed in the process of developing a point of diversion, the permittee shall be responsible
for restoration and enhancement of such riparian area in accordancewith ODF's Fish and Wildlife Habitat
Mitigation Policy OAR 635-415. For purposes ofmitigation, the ODFW Fish and Wildlife Habitat Mitigation
Goals and Standards, OAR 635-415, shall be followed.

The use may be restricted if the quality of the source stream or downstream waters decrease to the point that those
waters no longer meet existing state or federal water quality standards due 10 reduced flows.

The permittee shall install, maintain, and operate fish screening and by-pass devices consistent with current
Oregon Department of Fish and Wildlife (ODFW) standards. Fish screening is to prevent fish from entering the
proposed diversion while by-pass devices provide adequate upstream and downstream passage for fish. The
required screen and by-pass devices are to be in place and functional, and approved in writing byODFW prior to
diversion of any water. The permittee may submit evidence in writing that ODFW has determined screens and/or
by-pass devices arc not necessary.

This permit allows an annual appropriation (not to exceed the specified volume). This permit does not provide for
the appropriation ofwater for out-of-reservoir uses, the maintenance of the water level or maintaining II suitable
freshwater condition. If any water is to be used for out-of-reservoir purposes, a secondary water right is required.
lfnny additional live flow is to be appropriated to maintain either the water level or a suitable freshwater
condition, an additional water right is required.

Diversion of water under this permit is contingent on designated scenic waterway flows being met downstream.
The user is required to monitor streamflow atRogue River near Agness, OR, gage 14372300, and discontinut:
diversion when the flows specified below are unmet at the gage. At the discretion of the Director, the location
and nature of streamflow monitoring required to protectscenic waterway flows is subject to change. In addition,
the watermaster may regulate diversion under this right if it is determined by the Department that the flows listed
below are unmet at the gage.

RECEIVED
JAN 3 1 2018

R-87930.sg Page 2 of3 Perit R-15228



I STANDARD CONDITIONS
I. Failure to comply with any of the provisions of this permit may result in action including, but not limited to,

restrictions on the use, civil penalties, or cancellation of the permit.
2. This permit is for the beneficial use of water without waste. The water user is advised that new regulations

may require the use of best practical technologies or conservation practices to achieve this end.

3. By law, the land use associated with this water use must be in compliance with statewide land-use goals and
any local acknowledged land-use plan.

4. The use ofwater allowed herein may be made only at times when sufficient water is available to satisfy all
prior rights, including prior rights for maintaining instream flows.

5. If the riparian area is disturbed in the process of developing a point of diversion, the permittee shall be
responsible for restoration and enhancement of such riparian area in accordance with ODFW's Fish and
Wildlife Habitat Mitigation Policy OAR 635-415. For purposes ofmitigution, the ODFW Fish nnd Wildlife
Habitat Mitigation Goals and Standards, OAR Chapter 635, Division 415, shall be fol lowed.

6. The use may be restricted if the queliry of downstreamwaters decreases to the point that those waters no
longer meet existing state or federal water quality standards due to reduced flows.

7. If the volume of the completed reservoir is 9.2 n.cre feet or more and a dam is used to impound the water, the
height of the dam shall be less than I 0.0 feet.

8. Construction of the water system shall begin within live years of the date of permit issuance. The deadline to
begin construction may not be extended. This permit is subject to cancellation proceedings if the begin
construction deadline is missed.

9. The permitted volume of water shall be stored within live years of the date ofpennit issuance. If additional
time is needed, the permittce may submit an application for extension of time, which may be approved based
upon the merit of theapplication.

l 0. Within one year after storage of water, the permittee shall submit a olnim of beneficial use to the Oregon
Water Resources Department. .:::.;-.:,::-· , •- "~- -.. ...:- .11. The claim of beneficial use shnll be prepare4-bf.'a Cenilieil"\~ater·Right Examiner in conformance with the
requirements ofOAR 690-014 ifan/associated secondary.permit exists for the use of stored water under this
permit, or if the reservoir capacity/iseqialioor.greater.than.9,2acre-feet.

'·; ly.,s st «@· ·.,:.
12. If no secondary permit exists and the'reservoircapacityis, fess(di ,9.2are-feet ofwater, the claim of

beneficial use need not be preparedby±,cerif@cdWaterfight.Ejamirier.,The information submitted to the
Oregon Water Resources Departmerit slialLlhcluile:

1
,- -:· ,_•. , 'J/';1-, • L .. · :'.

., ,\\ •• ., , ...., ••• - :- ._.... ::·•(! ,, : \'

a. the dimensions of the reservoir;,',- • ., ·_ :~,: ·::-_;;..,;-.,_ ,' "I:
b. the maximum capacityof the.reservoirinacre-fee@;in "
c. a map identifying the location'ofthe reservoirprepared incompliance withWaterResource

"\ "-:._ +. .. 'I ', ~· ·- ~ IDepartment standards. ' .., ,-;. ··, :- ''.':.,,. ···.,, ~~ ,.
~ •.::,., \ ~ !' ·'• .• _.,,,.,. .,

-·ti, .ho
o

L .' ·Ii- _,;,JJ_ _
·~E. Timdl~~.Tater Rights ProgramManager
\ for ThohJsM. Byler, Director

11

I

I

OWRD

RECEIVED

JAN 3 1 2018
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STATE OF OREGON

COUNTY OF JOSEPHINE

PERMIT TO STORE PUBLIC WATERS

THIS PERM1T IS HEREBY ISSUED TO:

ANDREAS BLECH; SUNNY VALLEY SAND AND ORAVEL fNC.
1867 WILLIAMS HWY SUITE 260
GRANTS PASS OR 97527
The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: R-87932
SOURCE OF WATER: GRAVE CREEK, TRIBUTARY TO ROGUE RIVER
STORAGEFACILITY: RESERVOIR#4
MAXIMUM VOLUME: 80.0 ACRE-FEET
DATE OF PRIORITY: SEPTEMBER 12, 2013
WATER MAY BE APPROPRIATED AS FOLLOWS: JANUARY I THROUGH MARCH 31
USE: MULTIPLE PURPOSE

Dam Location/Authorized Point orDiversion·

RECE; ·' •:. )

JANS 1 2018

OWRD

dT BS b

A.

Th

Loe Two Rng Mer Sec Q-Q Measured Distnnces
Dam 34 S SW WM 7 .SE-SE , :. 84OFEETNORTH AND 5360 FEET WEST FROM SE

I ., .;J ':Z CORNER,SECTION 8
POD 34 S 5\V WM ·8· .,.NW'§E I [250FEETNORTH AND 2400 FEETWEST FROM, g,E,2} F'SECORNER, SECTION8·, ' , ....A- ... -.:.. al'

a 'an, to,NM.3 :\,. , ..
c Arcn 0 C u mere: ,. .,.. ' . " ... :-'
Two Rne. Mer Sec hi 0-0 t

34 S SW WM 7 ;?:re•SE'. ,· 7
34 S 5W WM 7 SE SEY ' ·.:
34 S 5W WM 8 NW SW.' r
34 S 5\V WM 8 SW SW

8. The permittee shall allow the watermaster access to the device; provided however, where
any device is located within a private structure, the watermaster shall request access upon
reasonable notice.

R-87932.sg Page I of4 Permit R-15230



C. The Director may require the permittee to keep andmaintain a record of the volume of
water diverted, and may require the permittee to report water-use on a periodic schedule
as established by the Director. In addition, the Director may require the permittee to
report general water-use information, the periods ofwater use and the place and nature of
use of water under the permit.

D. The Director may provide an opportunity for the permittee to submit alternative
measuring and reporting procedures for review and approval.

Reservoir shall be constructed to have a minimumbottom elevation above the water table seasonal high.

The storage of water allowed herein is subject to the installation and maintenance ofan outlet pipe (with
a minimum diameter of8" for any in-channel reservoir). This requirement may be waived if the
Department determines other means have been provided lo evacuate water when necessary.

The permittee shall pass all Live flow outside the storage season described above.

The Director may require the user to measure inflow and outflow, above and below the reservoir
respectively, to ensure that live flow is not impeded outside the storage season. Measurement devices
and their implementationmust be acceptable co the Director, and the Director may require that data be
recorded on a specified periodic basis and reported to the Department annually or more frequently,

The permittee shall not construct, operate or maintain any dam or artificial obstruction to fish passage in
the channel of the subject stream without providing a fishway to ensure adequate upstream and
downstream passage for fish, unless the permittee has requested and been granted a fish passage waiver
by the Oregon Fish and Wildlife Commission. The permittee is hereby directed to contact an Oregon
Department of Fish and Wildlife Fish Passage Coordinator, before beginning construction of any in
channel obstruction.

If the riparian area is disturbed in the process of developing a point of diversion, the perrnittee shall be
responsible for restoration and enhancement of such riparian arca in accordance with ODFW's Fish and
Wildlife Habitat Mitigation Policy OAR 635-415. For purposes ofmitigation, the ODFW Fish and
Wildlife Habitat Mitigation Goals and Standards, OAR 635-415, shall be followed.

The use may be restricted if the quality of the source stream or downstream waters decrease to the point
that those waters no longer meet existing state or federal water quality standards due to reduced flows. '

The permittee shall install, maintain, and operate fish screeningand by-pass devices consistent with
current Oregon Department of Fish and Wildlife (ODFW) standards. Fish screening is to prevent fish
from entering the proposed diversion while by-pass devices provide adequate upstream and downstream
passage for fish. The required screen and by-pass devices arc to be io place and functional, and
approved in writing by ODFW prior to diversion of any water. The permittee may submit evidence in
writing that ODFW has determined screens and/or by-pass devices are not necessary.

This permit allows an annual appropriation (not 10 exceed the specified volume). This permit does not
provide for the appropriation ofwater for out-of-reservoir uses, the maintenance of the water level or
maintaining a suitable freshwater condition. ff any water is to be used for out-of-reservoir purposes, a
secondary water right is required. [f any additional live flow is to be appropriated to maintain either the
water level or a suitable freshwater condition, an additional water right is required.

R-87932.sg Page 2 of4 RECEIVED

JAN 31 26.3
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Diversion ofwater under this perm.it is contingent on designated scenic waterway flows being met
downstream. The user is required to monitor streamflow at Rogue River near Agness, OR, gage
I 4372300, and discontinue diversionwhenthe flows specified below are unmet at the gage. At the
discretion of the Director, the location and nature ofstreamflow monitoring required to protect scenic
waterway flows is subject to change. In addition, the watermaster may regulate diversion under this
right if it is determined by the Department that the flows listed below are unmet at the gage.

Rogue Scenic Waterwav

Month Minimum
Flow (cfs)

January 3500
Februarv 3500
March 3500

STANDARD CONDITIONS
I. Failure to comply with any of the provisions of this permit may result in action including, but not

limited to, restrictions on the use, civil penalties, or cancellation of the permit.
2. This permit is for the beneficial use ofwater without waste. The water user is advised that new

regulations may require the use of best practical technologies or conservation practices to achieve
this end.

3. By law, the land use associated with this water use must be in compliance with statewide land-use
goals and any local acknowledged land-use plan.

4. The use ofwater allowed herein may be made only at times when sufficient water is available to
satisfy all prior rights, including priorJiglits'fof~rulliaining instream flows.

5. If the riparian area is disturbed in ,th{;;Q.C~~(ofae~l~p~~~d:P.<;>int ofdiversion, the permittee shall
be responsible for restoration and·enhahceniefit-'6T1°ucli~~il.i:iaJarea in accordance with ODFW's
Fish and Wildlife HabitatMitigationP6icy'0AR63524is;For purposes of mitigation, the ODFW
Fish and wildlife Habitat Mitigatji6@oils@ndStandards,ARchapter 635, Division 415, shall be
fiollowed .I /1••<W · :.-,,. ""!'. •.;:,,r,,,.,t,,.,.

: #k.·&/..4.4':-·
6. The usemay be restricted irle4ii raia#a«i#ad#did±ses to hepoint hat hose

"i i ;}, is. ·''' tr..·p7.·y.waters no longer meet existing stateorfederalwaterqualitystandards due to reduced flows.
j jut±; i

7. If the volume of the completedreservoir is9.2arcfeeiormore and a dam is used to impound the
water, the height of the dam shall.~e fe~ thr3n~O:O. feel: 1/-7 ('

,,,.. ~.. •• • O:· ,~_:/ •

8. Construction of the water system shallbeginwithinfive y_ea.Hof the date of permit issuance. The
deadline to begin construction may not be'ex:if~q~sJ..}-:Fliiipermit is subject lo cancellation
proceedings if the begin construction deadline is missed.

9. The permitted volume ofwater shall be stored within five years of the date of permit issuance. If
additional time is needed, the permittee may submit an application for extension of time, which may
be approved based upon the merit of the application.

IO. Within one year after storage ofwater, the perminee shall submit a claim ofbeneficial use to the
Oregon Water Resources Department.

RECEIVED

R-S7932.sg Page 3 of4
JAN 3 1 2018
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11. The claim of beneficial use shall be prepared by a Certified Water Right Examiner in conformance
with the requirements of OAR 690-014 if an associated secondary permit exists for the use of stored
water under this permit, or if the reservoir capacity is equal to or greater than 9.2 acre-feet.

12. If no secondary permit exists and the reservoir capacity is less than 9.2 acre-feet ofwater, the claim
of beneficial use need not be prepared by a Certified Water Right Examiner. The information
submitted to the Oregon WaterResources Department shall include:

a. the dimensions of the reservoir;
b. the maximum capacity of the reservoir in acre-feet; and
c. a map identifying the location of the reservoir prepared in compliance with Water Resource

Department standards.

ater Rights Program Manager

•5atIfms

efor

RECEIVED
JAN 3 1 2018

OWRC
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Date---------
(For staff use only)

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266
(503) 986-0900
www.wrd.state.or.us

WE ARE RETURNING YOUR APPLICATION FOR THE FOLLOWING REASON(S):

D
D
D
D
D
D
D
D
□
D
D

D

MAP

□
□
□
□
□
□
□
□
□
□

SECTION I: _

SECTION 2: _
SECTION 3: _

SF[[)]4,

SECTION 5:--------------------
SECTlON 6: _

S,FU[NT;
SECTION 8: _

SECTION 9: _

Land Use Information Form--------------------
Provide the legal description of: (1) the property from which the water is lo be diverted, (2) any
property crossed by the proposed ditch, canal or other work, and (3) any properly on which the
water is to be used as depicted on the map.

Fees--------------------

Permanent quality and drawn in ink

Even map scale not less than 4" = I mile (example: 1" = 400 f, 1"= 1320 f, etc.)
North Directional Symbol

Township, Range, Section, Quarter/Quarter, Tax Lots

Reference comer on map

Location ofeach well, and/or dam if applicable, by reference to a recognized public land survey
comer (distances north/south and east/west)

Indicate the area of use by Quarter/Quarter and tax lot clearly identified

Number ofacres per Quarter/Quarter and hatching to indicate area of use if for primary
irrigation. supplemental irrigation, or nursery

Location ofmain canals, ditches, pipelines, or flumes (if well is outside of the area of use)
Other

OwRD

RECEIVED

JAN 31 2018

Revised 7/1/2017
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Schwabe
WILLIAMSON &WYATT

January 29, 2018 Shonee D. Langford
T: 503-540-4261
slangford@schwabe.com

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

RE: Application for a Permit to Use Surface Water {Stored Waler Only)

To Whom it May Concern:

Enclosed for filing on behalf ofAndreas and Carole Blech and Sunny Valley Sand and Gravel,
Inc. is an Application for a Permit to Use Surface Water (Stored Water Only) together with
supporting documentation. Also enclosed is a check in the amount of$1,896.00 to cover the
application fee. Elizabeth Howard and l will serve as the applicant's agents.

Please let me know ifyouhave questions or need additional information.

Best regards,

P9=et?
honee D. Langford

SDL:kdo
Enclosure

cc: Steven R. Bruce RG CWRE (via email; w/encl.)
Client (via email; w/encl.)

PDX123805\182220\$DL22285043.1

i

•

RECEIVED

JAN 3 1 2018
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OWRO Fee Calculator http://apps.wrd.state.or.us/apps/misc/wrd_fee_calculator/Expedited_S.. .

~Oregon Water Resources Department
[~Permit to Appropriate 0nly Stored Water - Expedited Secondary

Today's Dale: Thursday. February 1, 2018

Main

3 Return

0 Help

Contact Us

[ease Aocavo Fee. E [sszooo
!Acre feet ol Stored Water to be divorted. I 150 J S856.00

IPe,m,1 Rocordlng Fee. ·•• [ [ssoso
i..:-~~e-P~e-~-it_R_oco_~-,~ng~F-ee~is_oo_tr-~-i-~-w-h_o_n_~_e_a_~--,~-,-,-,u-b-m-,-11ec1-~~t.-m-~-t-be-~--be-l-oro_o_~_m_l_t_~~ll-b_o_~I
lssuod. It fs fully refundoble If a permit is not issued.Uthe recording leo isnot paid prior to Issuance of the Anal Order, Recalculate
permit issuance will be delayed.

I of I

Estimated cost of Permit Application

OWRO Foo Schedule

jFoe Calculator Version: 820170117

I [s1.96.0o

2/1/2018, 9:31 AM



Easy Peel"Address Labels
end along line toexpose Pop-upEdge

S-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867 Williams Hwy, #260
Grants Pass, 0R 97527

S-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867 Williams Hwy, #260
Grants Pass, 0R 97527

S-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867Williams Hwy, #260
Grants Pass, OR 97527

5-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867 Williams Hwy, #260
Grants Pass, OR 97527

$-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867 Williams Hwy, #260
Grants Pass, OR 97527

S-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867 Williams Hwy, #260
Grants Pass, OR 97527

S-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867Williams Hwy, #260
Grants Pass, OR 97527

S-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867 Williams Hwy, #260
Grants Pass, OR 97527

S-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867 Williams Hwy, #260
Grants Pass, OR 97527

$-88508
Sunny Valley Sand and Gravel, Inc.

Andreas and Carole Blech
1867 Williams Hwy, #260
Grants Pass, OR 97527

Etiquettes d'adresseEasy Peel?
Replieza lahachureafinde revelerle rebord Pop-up



STATE OF OREGON
WATER RESOURCES DEPARTMENT

INVOICE /I _725 Summer St. N.E. Ste. A
SALEM, 0R 97301-4172

(503) 986-0900 / (503) 986-0904 (tax)

RECEIVEDFROM/Illyldlry-fl?"ltd!f
BY:

RECEIPT# 125792

CASH;

□ c'rp'f)\O OE_R._<1D_e_Nr-1FY_, _

TRANSFER

romance» [s I7LG.29
1083 TREASURY

0407 COPIES
OTHER.

4170 WRD MISC CASH ACCT

(IDENTIFY) 7
0243 VS Lease. 0244Muni Water Mgmt. Pan. 0245Cons. Water

4270 WAD OPERATING ACCT
MISCELLANEOUS 't,///

0407 COPY & TAPE FEES

0410 RESf:ARCH FEES
0408 MISC REVENUE (IOENTIFY)
TC162 DEPOSIT LIAB (IDENTIFY)
0240 EXTENSIONOF TIME

0201
0203
0205

0218

\'/ATER RIGHTS:
SURFACE WATER
GROUND WATER

TRANSFER

\YELL CONSTRUCTION
WELL DRILL CONSTRUCTOR
LANDOWNER'S PERMIT

EXAM FEE

$ ),37.
s '
s

EXAM FEE
s

0202
0204

0219

0220

s
s
$

s
$

RECORD FEE

$ 67o.0
s

LICENSE FEE

s
s

OTHER (IDENTIFY) _

0536 TREASURY 0437 WELLCONST. START FEE
0211

0210
WEU CONSTSTART FEE
MONITORINGWELLS

OTHER (IOENTIFY) _

I 0607 TREASURY 0467 HYDRO ACTIVITY LIC NUMBER

HYDROAPPLICATION

0233 POWER LICENSE FEE (FwNwRD) ] ][l
oz3 Yono ucNsFE Fwww» [ Jl

[S
TREASURY OTHER/ROX

FUND TITLE _

OBJ. CODE VENDOR# _
DESCRIPTION _ [s

12s7sz • ill•03LE2
Distribution- WeCopy - Customer, YellowCopy • Fiscal, Bue Coy£e, ult Copy - Fiscal



SUNNY VALLEYSAND & GRAVEL INC.

Oregom Water Resources Dept.
01/16/18

Evergreen Bank

Bill#
01/16/18

RECEIVED
JAN 31 2018

OWRD

1,896.00

9510

1,896.00
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