September 7, 1993

MR & MRS HEGGE
149 ROLLING RIDGE RD
OAKLAND OR 97462

RE: SWR-47

Dear Mr & Mrs Hegge,

Oregon

WATER
RESOURCES
DEPARTMENT

This will acknowledge the receipt of the original surface water registration claim form in the
name of CREEK BANK FARM, INCORPORATED. I will return the form to the file.

Sincerely,

A\

Don Knauer
Adjudication Specialist

JAWAS\C\O\SWR-0047.022

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 375-8130



1

WATER
RESOURCES
DEPARTMENT

September 2, 1993

James F. Gosson
580 S State St
Sutherlin OR 97479

RE: SWR-47

Dear Jim,

I am sending copies of the letter, data and maps I received on January 6, 1992. The maps are
on paper. I have looked at everything in the file and do not find the mylars. It isn’t a big deal
to me. As we have talked, if the Hegge’s intend to file for something other than they did
originally, it will require a "late" filing, petition, form new map, etc. If you have any
questions, please give me a call.

Sincerely,

o

Don Knauer
Adjudication Specialist

JAWAS\C\O\SWR-0047.021

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130



STATE OF OREGON
WATER RESOURCES DEPARTMENT

INTEROFFICE MEMO
August 30, 1993
TO: SWR-47 CREEK BANK FARMS FILE
FROM: DON KNAUER

SUBJECT: CONVERSATION WITH CWRE

I spoke with Jim Gosson, CWRE for Creek Bank Farms who told me Mrs. Hegge was in his
office the other day and asked that he add stock water direct from Calapooya Creek to the map.
I told Jim this sounded like a seperate claim and I will require a seperate form and late filing
fees. We agreed he should inform the Hegge’s and have them contact me.

JAWPSNSWR\CLAIMANT\O\SWR-0047.020



STATE OF OREGON
WATER RESOURCES DEPARTMENT

INTEROFFICE MEMO

August 5, 1993

TO: REED MARBUT

FROM: DON KNAUER 19&&_"

SUBJECT: SWR-47 CREEK BANK FARMS ( MARVIN HEGGE)

Attached is a copy of the letter I received from Marvin Hegge. I thought you might be
interested. I am returning his form and will await any "modifications” he may make.

JAWAS\C\O\SWR-0047.019
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August 5, 1993 WATER

RESOURCES
DEPARTMENT

MARVIN E HEGGE
149 ROLLING RIDGE ROAD
OAKLAND OR 97462-9746

RE: SWR-47

Dear Mr Hegge,
In response to your request by letter received by the Water Resources Department on August

4, 1993, I am returning the surface water registration statement form filed by Creek Bank
Farms.

Sincerely,

S

Don Knauer
Adjudication Specialist

TAWAS\C\O\SWR-0047.018

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130
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February 1, 1983 WATER
RESOURCES

DEPARTMENT

JULIE JONES, ATTORNEY AT LAW
865 S MAIN ST
MYRTLE CREEK OR 97457

RE: SWR-47

Dear Ms Jones,

I have received your letter dated January 26,1993 indicating Creek
Bank Farms has "agreed to discontinue their claim for any water
rights on land belonging to Bayards or Manderos." and a copy of a
settlement agreement.

T will add these documents to the file and use them in our final
review of this claim.

Sincerely,

Qo Cnns—

Don Knauer
Adjudication Specialist

CAWPSI\SWR\CLAIMANT\SWR-0047.017

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130
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September 10, 1992 WATER
RESOURCES

DEPARTMENT

Randolph Lee Garrison, PC
PO Box 266
Roseburg OR 97470-4442

re: SWR-47

Dear Mr. Garrison,

Thank you for the copy of the Final Judgement in case No. 92CV-
1350CC. In your letter you state that a copy of the transcript of
the proceeding could be obtained if necessary. It is not necessary
for the Water Resources Department to have a copy of the transcript
at this time.

You say you intend to obtain further affidavits. Any evidence
pertaining to the Creek Bank Farm claim will be added to the file
and used to render a final decision on the claim.

Under ORS 539.240 (8) the Director will mail a notice of proposed
order to the person who filed the statement, affirming, modifying
or rejecting the registration statement. When the Director’s final
decision is reached you will receive a copy of the proposed order.

incerely,

\Qvu»(

Don Knauer
Adjudication Specialist

CAWASICAVSWR-0047.016

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130
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July 27, 1992 WATER
RESOURCES
DEPARTMENT

Randolph Lee Garrison, PC
PO Box 266
Roseburg OR 97470

re: SWR-47

Dear Mr Garrison,

I received your letter dated July 24, 1992 and the "Affidavit of
Delia E. Trumbo Revoking Prior Affidavit". I have added these to
the file for final review.

Sincerely,

Don Knauer
Adjudication Specialist

CAWASANCASWR-GM 7,015

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130
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July 9, 1992 WATER
RESOURCES
DEPARTMENT

Marvin Hegge

Creek Bank Farm

149 Rolling Ridge Road
Oakland OR 97462

re: SWR-47

Dear Mr. Hegge,

I am sending copies of the letters and affidavits I recently
received from Mr. Randolph Lee Garrison, Attorney, which involve
the use of water under your registration statement.

),
There is a period of non-use alleged from December 1977 through
July 1983 in the affidavits. It is necessary for you to submit any
evidence you have of beneficial use of the spring as claimed in
your registration statement during this period of time. Your file
has documents which describe water use on the property but not
specifically during this period of time.

If you have any questions, please give me a cali.
Sincerely,

Yn—

Don Knauer
Adjudication Specialist

copy: Randolph Lee Garrison
Gary Ball, Watermaster

C:AWAS\C\SWR-0047.014

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130
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July 9, 1992 WATER

RESOURCES
DEPARTMENT

Randolph Lee Garrison, PC
PO Box 266
Roseburg OR 97470

re: SWR-47
Dear Mr. Garrison,

This will acknowledge receipt of your letters dated July 3, 1992
and July 7, 1992 along with the affidavits of Mary Bayard, Jesse
Smith and Cynthia Mandero.

The affidavits show a period of non-use of the water from a spring
which is claimed by Creek Bank Farm (CBF) in Surfate Water
Registration #47. The period of non-use which exceeds five
successive years is grounds for the contest by your clients. This
evidence will be used in reconsidering the claim by CBF.

I am requesting CBF to show evidence of use of the water from the
spring during the perlod of December 1977 through July 1983. A

copy of my letter is enclosed. ,

I am sending copies of the form, map and evidence submitted by CBF
in their claim to a pre-1909 water right as you requested.

Siii:jfe$§:JuJJuL(———“‘

Don Knauer
Adjudication Specialist

copy: Creek Bank Farm
CAWAS\C\SWR-0047.013

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130
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WATER
RESOURCES
1991 DEPARTMENT

November 27,

Creek Bank Farm
149 Rolling Ridge Road
Oakland OR 97462

RE: Surface Water Registration (SWR-47)

Dear Sir,

This will acknowledge that your Surface Water Registration
Statement in the name of Creek Bank Farm has been received by our
office. The fees in the amount of $ 400.00 have been received
and our receipt # 81315 is enclosed. Your registration statement
has been numbered SWR-47.

Oour office will review your form and map in the near future. If
necessary we will schedule a meeting with you that will include a
site inspection. If there are problems with your form we are
usually able to take care of them during our visit. We will be
able to answer any questions you might have about the
adjudication process at that time.

Please feel free to contact this office if you have any
questions.

Sincerely,

NIV

Don Knauer
Adjudications Section

enc

cc: James F. Gosson

A:SWR-0047.001

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130
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4
STATE OF OREGON
WATER RESOURCES DEPARTMENT
RECEIPT # 8 1 3 1 5 3850 PORTLAND ROAD NE
SALEM, OR 97310
378-3739/378-8130 (FAX)
RECEIVED FROM: _ (e 8 X Bea K F @ T/ APPLICATION
BY: PERMIT
TRANSFER
CASH: CHECK: # OTHER: (IDENTIFY)

[l

E J‘/—/Q—D [ TotaLRECD [s B¢ <~|

[01-00-0 WRD MISC CASH ACCT

842010  ADJUDICATIONS s &pp. —
831087  PUBLICATIONS/MAPS s
830.650 PARKING FEES Name/month H
OTHER: (IDENTIFY) s
102-00-0 FEDERAL FUNDS ]
OTHER: (IDENTIFY) s
[03-00-0 WRD OPERATING ACCT |
MISCELLANEOUS:
840001  COPY FEES
880.109 MISC REVENUE: (IDENTIFY)
520000  OTHER (P-6): (IDENTIFY)
WATER RIGHTS: EXAM FEE RECORD FEE
842001  SURFACE WATER 842,002 s
842003  GROUND WATER s 842,004 s
842005  TRANSFER s 842.006 $
WELL CONSTRUCTION EXAM FEE LICENSE FEE
842022  WELL DRILL CONSTRUCTOR s 842,023 s
842016  WELL DRILL OPERATOR s 842019 $
LANDOWNER'S PERMIT 842,024 $
[06-00-0 WELL CONST START FEE
842.013 WELL CONST START FEE CARD #
MONITORING WELLS CARD #
/ [45-00-0 LOTTERY PROCEEDS
864000  LOTTERY PROCEEDS |:]
[69001 SUSPENSE ACTIVITY LIC NUMBER
842.115  POWER LICENSE FEE(FW) $
842.115 HYDRO LICENSE FEE(FW) $
832009  HYDRO EXAM FEE(GF) $

recert# 81315 DATED: ”’4256“ BY:M

Distribution—White Copy-Customer, Yellow Copy-Fiscal, Brown Copy-Fiscal
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DEC 2 215595

WATein .
SALEM, OREGON

REQUEST FOR ASSIGNMENT

1, MUUREEN M HEceeE  PRES DENT of CREEK GanK agm Ivc
14G  RoiLNe RiDee Rp OaIAND  Pousias ORESON F7462-

(Mailing address) (City) (County) (State) (Zip) (Phone)
459-5909
' L . . ) ) . SEE _
do hereby assign all my interest in and to water right Application A477acHMan]
# , Permit # ; OR GR Statement # , GR
Certificate of Registration # as filed in the office of the

Water Resources Director, to:

/ (name) '

Po. Box (4. BeaTtry. OR, G742/ SH-S33-2/27

(Mailing address) (City) (State) (Zip) (Phone)

( Note: If there are other owners of property described in
Application, Permit or Certificate of Groundwater Registration you
must attach a list of their names and addresses to this form. )

I hereby certify that I have notified all other owners of the
property described in this Application, Permit or Certificate of
Registration of this request for assignment.

Witness my hand this /5 day of ﬂ_w‘iS .
D&EC,

ézzezkﬁem« /%ﬂm ﬂfc

The completed assignment must be submitted to the Water
Resources Department, together with a recording fee of $10.

WATER RESOURCES DEPARTMENT
158 12TH ST. NE
SALEM, OREGON 97310
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‘ SALEM, UeGON
STATE OF OREGON

WATER RESOQURCES DEPARTMENT

SURFACE WATER REGISTRATION STATEMENT
PRE-1909 VESTED WATER RIGHT CLAIM

1. Name of Registrant: Creek Bank Farm, Incorporated

Mailing Address: 148 Rol1ing Ridge Road
Dakland, Oregan 97462 Telephone No: _459-5909

2. Source of water: a spring.
Tribttary. to: Calapooya Creek

3. Purpose(s) for which water is used: __ Domesfic and stockwater
{Irrigation, Stockwater, Domestic, Hydroelectric powar, Industrial, Ete.)
If jerigation, total number of acres irrigated:

4. Priority Date
a) Date of first use: June 30, 1905
b) Date water use development first initiated: ARrtY 1905
¢) Name of party who initiated development; ___F. A. Bemis

5.  Amount of water claimed: 0.01 ,in CFS | .
(Water put to beneficlal use)

ctions, Township 25 S,Range_¥6 “W.

Sections, Township N/S, Range E/W.
(Attach additional pages if necessary)

7. Usual period of use: Year Argund to /
month  day month day

I L
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THE POINT OF DIVERSION 1 LOCATED 1280 FEET NORTH AND §00 FEXT WEST FROM THE SOUTHEAST CORNER OF SECTION 2.
BENG WITHIN THE 88 1/4 OF THE SE 1/4 OF SECTION 2, TOWNSHIP 25 SOUTH, RANGE & WEST, W.M,, DOUGLAS COUNTY.

THE PURPOSE OF THIS MAP 18 TO IDENTIFY THE LOCATION OF THE WATER MGHT, 1T 1§ NOT INTENOED TO PROVIDE INFOR-
MATION RELATIVE TQ THE LOCATION OF PROPERTY OWNERSHIP BOUNDAHV LINES,
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December 29, 1995 WATER
RESOURCES

DEPARTMENT

DONALD AND FRANCIS SMITH
PO BOX 14
BEATTY, OR 97621

REFERENCE: Files R 47964, 40690, R 72692, 72693 and SWR #47

We received the assigment form for permits R 5772, 30304, R 11479
and 51512.

The assignment of Permit R 11479 from Creek Bank Farm Inc. to you
has been recorded in the records of the Water Resources Department.

Our records have been changed accordingly and the original is
enclosed along with our receipt number 131120 covering the
recording fee of $10 you submitted.

You will need to f£ill out another assigment form for file 72693 and
submit another $10 for that assignment. The charge for assigning
each permit is $10. You need to fill out an assignment form for
each permit.

Only permits and applications can be assigned. Water rights that
have been certificated cannot be assigned. Under Oregon law the
right attaches to the land and goes with the land. Therefore we can
only assign files R 72692 and 72693.

The assignment process does not include pre-1909 claims we will
file the assignment in claim #47.

Included with this letter is another assignment form for file
72693,

Sincerely,
<

(Cleel et

DALLAS S. MILLER
Water Rights Specialist

DSM:

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130



Oregon

WATER
RESOURCES
DEPARTMENT

January 2, 1996

MAUREEN M HEGGE
149 ROLLING RIDGE RD
OAKILAND OR 97462

re: SWR-47

Dear Mrs. Hegge,

This will acknowledge the receipt of your request for assignment for Creek Bank Farms to
Donald and Frances Smith. I have forwarded the request to Reed Marbut because I am not
working in the Adjudication Section. You should contact Reed for any adjudication matters.

Sincerely,

O -

Don Knauer
Program Representative

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130



RECEIVED

SEP - 71993

. ES DEPT.
RESOURCES

September 1, 1993

Martha 0. Pagel

Director

Oregon Water Resources Department
3850 Portland R4 NE

Salem, OR 97310

RE: SWR-47
Dear Director,
We are returning to you the surface water registration statement filed
by Creek Bank Farm, Inc. We will be transmitting a letter to you with
our requests regarding SWR-47, R-72692 and S-72693.
Sincerely,
O -
/ o™ - gotwemes ( - Jﬁ

Phe Hegges

Enclosed: SWR-47



-’
August 14, 1993
WATER
Mr. Marvin Hegge RESOURCES
Creek Bank Farm
149 Rolling Ridge Rd. DEPARTMENT

Oakland, OR 97462

RE: Application Numbers R-72692 and 72693

Dear Mr. Hegge:

Carol Lewis-Spence has referred your August 12, 1993, letter to
me for review. The comments expressed in your letter will be
treated as "objections" to the Reports of Technical Review issued
on the above-referenced applications.

I will eventually transmit an official response to the objections
set out in your letter; however, in order to insure that there is
no misunderstanding, and to be sure we meet the "deadline" you
imposed in your letter, the following is a summary response to
the issues you have raised:

1. In general, permittees diverting water in an amount
greater than 0.1 cfs will be required to install a
meter or other suitable measuring device. In your

case, if the permit is limited to 0.1 cfs or less you
will not be required to install a measuring device
Mnless the Director so orders. 1If your permit is for
greater than 0.1 cfs, we will examine the particulars
of your diversion to see if this condition can be
waived; however, to date no decision to waive the
standard measuring and reporting condition has been
made.

2. ORS 540.330 requires measuring and reporting on
reservoirs "located across or upon the bed of a natural
stream." However, there is nothing in that section or
any other portion of Oregon water law that limits the
Commissions authority to require measuring and
reporting for off-channel reservoirs. 1In fact, ORS
537.211(1) clearly states that the Commission may set
forth any terms, limitations and conditions it
considers appropriate.

3. Until SWR 47 is adjudicated it does not represent a
"water right" and does not effect our analysis of your
applications.

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130



Mr. Marvin Hegge

August 14,
Page Two

1993

HB 2107 may or may not apply to your water use. No
determination of the applicability of this legislation
has been made. N

HB 2153 may apply to your application; however, even if
the language of this legislation is applicable to your
applications, your applications must still proceed
through our permitting process. Again, no
determination of the applicability of this legislation
has been made.

When HB 2110 becomes law it will alter our adjudication
process and thus the way SWR 47 is handled. However,
it will not change our review or analysis of your
applications.

ORS 539.081(3) allows credit to be applied to fees paid
in connection with a surface water registration. This
credit is for fees paid in connection with an
application filing made before the surface water
registration is submitted, not the reverse.

The Water Rights/Adjudication Division has no authority
over GWEB funds. You should address questions or
comments concerning release of GWEB funds with the
staff of GHWEB.

In sum, you may not presume we do not oppose the analysis set out
in your letter of August 12, 1993.

We will attempt to prepare an official response to the objections
set out in your August 12, 1993, letter as soon as possible.

Sincerely,

A. REED MARBUT, Administrator
Water Rights/Adjudication Division

cc: Martha 0. Pagel
Carol Lewis-Spence
Lorraine Stahr
.Don Knauer
Al Cook

Gary

Ball



RECEIVED

AUG - 41993

WATER RESOURCLS DEPT.
SALEM, OREGON

Oregon Water Resources Department
3850 Portland Rd. N.E.
Salem, OR 97310

Attention: Donald Knauer, Adjudication Specialist

Re: Surface Water Registration Statement #47
Dear Mr. Knauer,

Please return SWR #47. We are considering modifications.

Sincerely,

< < -
i L, ::
Marvin E. Hegg
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A7 1492 le: @7 PARSOM LEE KRSER - S@A33I7SC130H HO, 282
Parsons Lee & Kaser Ltd
ATTORNEYS AT LAW
Rlchard E. Parsons Atamoy 508 S.E_.- Main / P.Q. Box 1228 Marlan Howe tagal Assislhant
Charles F. Lee 4romey Roseburg, Oregan 97470-0308 Carris D. Brock Legst Asststant
Stephen W. Kasar Attomey (503)672-1611 Pamela M. Burge Lagal Assisiant
FAX # (603) 873-6537
DATE ¢ '7// Y / 92. rivesonse ¢ 290/

TIMR: CLIRNT NAME: _&fo - Rank EQI%/
FROM: _ﬁj)ﬁ[j{ S LLe 45;470

SEND TO FAX #¢ YR <.57<?g?/30
RECIPIENT KEED mARRUT - ﬁTTA/ M/QLWF

COMPARY NAME 1

MESSAGE

yA
PLEASE CONFIRM:  Yes X No

PLEASE DELIVER DOCUMENTS RECEIVED WITH THIS COVER SHEET
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1 PARSONS, LEE & KASER, P.C,
2 Charles F. Lee, Attorney
3 505 SE Main
4 PO Box 1226
5 Roseburg OR 87470
6 (503)672-1611
7 IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOUGLAS COUNTY
8 CREEK BANK FARM, INC., )
9 ) Casa No. 92-CV-1350CC
10 Plaintiffs, )
11 )
12 v, ) CIVIL SUBPOENA
13 )
14  GERONIMO BAYARD AND MARY BAYARD, )
15  CYNTHIA MANDERO AND STEVE )
16  MANDERO, )
17 )
18 Defendants. )
19 TO: REED MARBUT
20 Water Rasources Department
21 YOU ARE HEREBY REQUIRED TO APPEAR AND ATTEND at the following
22  place, date, and time, to testify as a withess in the above proceeding now pending
23  in this court as follows:
24 Place: Douglas County Courthouss, District Courtroom D
25 Date and Time:  Thursday, July 16, 1992, 2:00 p.m.
26 Disobedience to this Subposna may be punished as contempt of court or
27  otherwise. Any inquiries should be directed to the undersigned.
28 DATED this 14th day of July, 1992.
29

30 / ~ :
31 y. CHARLES F. LEE - OSB #74187
32 Attorney for Plaintiff

Page 1- CIVIL SUBPOENA
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DEPARTMENT

FAX COVER SHEET

Watcrmaster

DATE : 1/_/1/_‘7?, District 15

vo: Keed Marbat  rrow: Gary ol

pEPT: WRD -

Waker %Ms vepT: _ Waterrmashey _

FAXNO.: _ 378 - /30  ¥AX NO.: 440-4408

PLEAS
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97470-1719
(503) 440-4255
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Randolph Lee Garrison, P.C.
OSB No. 76142/Attorneys at Law
430 S.E. Main/P.Q. Box 266
Roseburg, OR 97470-0049
TelephoneF (503) 6:72-4441

Of Attorneys for Geronimo and Mary Bayard

IN THE C|‘RCUIT COURT OF THE STATE OF OREGON FOR DOUGLAS COUNTY

CREEK BANK FARM, ING..
| Case No. 92CV-1350CC

CIVIL SUBPOENA
(Duces Tecum)

| Plaintiff,

| VS.
GERONIMO BAYARD and MARY C.
BAYARD, CYNTH'A MANDERO and
STEVE MANDERO, Husband
and Wife, .

Nt et Nt et M et et st i "ot

Defendants

TO: Gary Ball

You are hereby required to appear in the above entitled Court in Courtroom
No. "D" (Judge Lasswell) of the County Courthouse of Douglas County in the City
of Roseburg, Oregon, on Thursday, the 16th day of July, 1992, at 1:30 o’clock p.m.,
to testify as a witness in the above entitled case on behaif of Defendants, Geronimo and
Mary Bayard, anc to remain until the testimony is closed unless you are sooner
discharged.

You are commanded to bring with you any and all books, papers, documents

or tangible things ralated to Creek Bank Farm, Inc., and the above entitled matter, Case
No. 92CV-1350CC.

Dated: 10 July 1992 ///7 //454{/7
R

lssued By: anbletph LeeBarrison
Attorney at Law
P.O. Box 266, Roseburg, OR 97470

Telephone: (503) 672-4441

| hereby certify that the foregoing is a complete and exact copy of the original
Subpoena in the above entitled case as the same appears for service.

Randolph Lee Garrison

CIVIL SUBPOENA [PSUBPOES.586])
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| IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR DOUGLAS COUNTY
DOUGLAS COUNTY COURTHOUSE
Justice Rldg, Rm 201, 1036 SE Douglas Rosebury, Oregon 97470
(503) 440-4360

July 9, 1992

Randy Garrison

Attorney at Law Bar#: 76142
Po Box 266

Roseburg OR 97470

Crecek Bank Farm Inc¢/Bayard Geronimo
Case#: 92CV1350 Civil Injunctive Relief

NOTICE OF SCHEDUL.ED COURT PROCEEDING

Scheduled Proceeding: Hearing

Date: I 7/16/92
Time: ! 1:30AM
Room: ‘ DISTRICT COURTROOM D
Additional Infoxmation~
f=4no%fe j;;al w/15 days;

(;g_7;u41 transTer
Gt".l' A AAAA -

JMPORTANT NOTICE: PLEASE READ
Failure to appear at the court event indicated above at the time
and place qpe01ileo may result inh an order being rendered against

you in this case.
|

Client(s) of Addressee:
Geronimo Bayard
Mary Bayard

CC:
Charles Lae
Darryl E Johnson

P.B2
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LAW QFFICES OF OFFIGE AT 430 S.E. M/(\DIQ
: DDRESS: P.0O. 266
RANDOLPH LEE GARRISON, P.C. A R o S0 00
ATTORNEYS AT LAW Phane: (503) 672-4441
Fax: (503) 672-4442
10 July 1992
Gary Ball
Douglas County Watermaster
Justice Hall
Douglas County Courthouse
Roseburg, OR 97470
Re: Creek Bank Farm vs. Bayard/Mandero

DCCC No. 92CV-1350CC
Dear Gary:

Pursuant to your request, enclosed please find the following documents:
(1) | A Subpoena. The Hearing on the Motion ta Transfer Creek Bank

Farm vs. Bayard/Mandero to the Water Resources Department is scheduled for 1:30
p.m., Thursday, [16 July 1992 (Judge Lasswell).

(2) | The Motion to Transtfer.

(3) | The Complaint (Suit for Injuncton).

(4) | Bayards’ Response Opposing the Temporary Restraining Order.
(5) | Bayards’ Answer and Counter-Claim.

(6) | Manclero's Answer and Counter-Claim.

Ba)Jards intend to oppose Creek Bank Farm’'s Motion to Transfer. We
understand thdt the Water Resources Department may deal with the ‘“water
appropriation” issue, but typically does not involve itself in the "access/inaress/eqress”
or contract or @asement issues. These are "private matters" and are typically not
handled by the Water Fesources Department, but by the courts (see Don Knauer's 1
July 1992 letter).

Please let me know whether you are the appropriate person to testify.
Very truly yours,

RANDOLPH LEE GARRISON, P.C.

RLG:ba

Enclosures

¢ (w/o enc). Darryl Johnson
Mr. and Mrs. Bayard / bail.586)

Randolph Lee Garrisgt

2o I BIBPIIONG: (DUY) b/Z2-4441
24

[ h

b rti . .
25 Subpoena reby certify that the foregoing is a complete and exact copy of the original

n the above entitled case as the same appears for service.

e {D—

<6

Randolph Lee Garrison

CIVIL SUBPOETIA (PSUBPOESG.586]
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Page 1 -  MOTION TO TRANSFER

PARSONS, LEE & KASER, P.C.
Charles F. Lee, Attornay

505 SE Main /PO Box 1226
Roseburg OR 97470-0301
(503) 672-1611

0SB #74187

IN THE CIRCUIT COURT OF THE STATE OF OREGON FFOR DOUGLAS COUNTY

CREEK BANK FARM, INC,,

Plaintiff,
V.
GERONIMO BAYARD AND MARY BAYARD,
CYNTHIA MANDERO AND STEVE
MANDERO,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. 92-CV-1350CC

MOTION TO TRANSFER

Plaintiff moves the court for an order transferring this action tq the director of

the Water Resources Department to determine rights to the use of the water in

(
question, as provided in ORS 539.0172(2).

This motion Is well founded in law and is not for purposes of delay.

DATED this 7th day of July, 1992.

PARSONS, LEE & KASER, P.C.

eamns ¥ LER

By: CHARLESF, LEE

Attorney for Plaintiff
0SB #74187

Zo'd GSBH Wd98:v 2661 ‘@1 Nl BETBBLEERS :01
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PARSONS, LEE & KASER, P.C. |
Charles F. Lee, Altorney
505 SE Main /PO Box 1226
Roseburg OR 97470-0301
(603) 672-1611

QSB #74187

IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOUGLAS CQUNTY

CREEK BANK FARM, INC., Case MNo. 92-CV-1350CC
Plaintiff,
MEMORANDUM IN SUPPORT
V. OF MOTION TO TRANSFER
GERONIMO BAYARD AND MARY BAYARD,
CYNTHIA MANDERO AND STEVE
MANDERO,

Defendants,

)
)
)
)
)
)
)
)
)
)
)

The proper resolution of this motion is illuminated by QregonlLumber Co. v.

East Fork lrrigation Dist., 80 Or 568, 167 P 963 (1916).

That case, like this, involved vested water rights dating befor ; 1909, and the
l

problem of the proper assignment of the right to use water hetween two claimants.
: el
fhat case involved the right to use water from the east fork of Haod River. The

plaintiff lumber company claimed to have dammed the river in 19&5 and to have

i

|
then begun appropriating 340 second-feet of water. The lLmber company sought

|
a court injunction to keep the defendant irrigation district from diverting water above

the lumber company’s dam, in a quantity sufficient to irrigate 13,0;00 acres. The
z
lumber company said that diversion would deny the lumber company adequate

water all through the growing season. The irrigation district, on fhe other hand,
claimed that its right to the watear dated back to 1895, through a clsf:im posted by a

|
predecessor private irrigation company.

: J
Fage ' - MEMORANDQUM IN SUPBQRT QF MQTION TQ TRANEFER
£2°d SS8H WdB:v 2667 ‘@1 NC BETBBLEEDS :0L 112 W03



|
!
!

1 The Circuit Court heard evidence and denied the tnjunction, and the lumber

2 company appealed. It is not clear from the opinion when the injunlction suit was
|

3 filed. g
i

4 The Suprete Court, on reviewing the case on appeal, 1ook note of the referral

5  statute which is now ORS 539.021(2). The consgensus of the oplplon of all the
6  members of the Supreme Court was that water Issues are sufficlently complicated,
7 and may involve so many coliateral issues, that they ars very difﬁ‘cul4 to try in court.
8  The Supreme Court noted that the predecessor to the Water Hesourq‘es Department

9  was equipped to: }
|

10 "ascartaln and determine water rights In the first instance
H far more accurately and elliciently than any coutt can |n
12 the ordinary method based upon the usual pleadings and
13 manner of taking testimony." é
|
14 The Supreme Court then reversed the trial court and remanded the case to

.\wé 16  the Circuit Court withh directions to transler the case to the vj}ater board for
i
|

|

16 dstermination, even though no party had previously requested such a transfer. The

|
17 Suprerne Court feltthe administrative procedurs, with subsecuent cmfm confirmation,

|
18 was so superior to {rying water rights issues in court that it vacated the trial court's
* 19 decision, even without finding there had been error. ’

20 In this case the volume of water in question is less than the fvolume of water

21 in Oregon Lumber Co., but the issues are just as complex, and maﬁe more difficult

22 by the passage of lime since the water from the spring was first appropriated. To

23  the extent that testimony of Cynthia Mandero suggssted that watér had previously
|

E 24 been appropriated to the property now owned by the neighbors nanﬁed Smets, there

} 25 may be other potential claimants to the water. The rights of those potential

j
Page 2 - MEMORANDUM IN SUPPORT OF MOTION TO TRAN$FEI¥
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1 claimants can be determined administratively, but not In ths cbntext of this lawsuit
2  without making all potential claimants parties, ;

3 This case also may raise issues affecting the water policies of the state, so
4  that those issues are best addressed in an administrative forum. Defendants
5 themselves tried to raise such administrative issues at the evidentiarT hearing on the
6  preliminary injunction, asking witnesses how the department wouild rula In various
7 hypothetical situations.
8 Proceeding with this case in its present posture, without referral to the Water

9  Resources Department, creates the risk of a great deal of wasted energy, since the

10  Supreme Court on appeal of this case might well follow the precedent it set in

1 Oregon Lumber Co. and simply vacate any judgment of this codrt for the more

12 accurate and efficient fact finding procedure available administratively.

13 Respectfully Subritted, |
i 14 ) PARSONS, LEE & KASER, P.C,
| AL P LEE
16 |
16 By: CHARLES F. LEE
17 Attorney for Plaintiff
18 0SB #74187

i
|
l
i
!
|
|
|
|
i
|
|

Page 3 - MEMORANDUM IN SUPPORT OF MOTION TO TRANSFER
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LAW OFFICES OF

RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW

A2F-9

OFFICE AT 430 S.E. MAIN
MAILING ADDRESS: P.O. BOX 266
ROSEBURG, OR 97470-0049
Phone: (503) 672-4441
Fax: (503) 672-4442

29 September 1992

Don Knauer
Adjudication Specialist
Oregon Water Resources Departme
3850 Portland Road, N.E.
Salem, Oregon 97310

RE: Creek Bank Farm, Inc.
SWR-47

Dear Mr. Knauer:

nt

Enclosed please find a gopy of the Supplemental Affidavit of Richard

C. Bemis.

This Affidavit now compl
to you (your letter of 10 September

When you are ready to

etes the information which we wish to submit

1992 indicated that a transcript of Case No.
92CV-1350 CC was not necessary at this time).

prepare a proposed Order, please provide us

with a copy and an opportunity to comment.

RLG:ls
Enclosure
cc: (w/enc.)
Geronimo and Mary Bayard

Darryl E. Johnson
[lknauer2.586]

Very truly yours,

RANDOLPH LEE GARRISON, P.C.

Randolph Lee Garri
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Randolph Lee Garrison, P.C.
OSB No. 76142

Attorneys at Law

430 S.E. Main

P.O. Box 266

Roseburg, OR 97470-0049 .
Telephone: (503) 672-4441

Of Attorneys for Bayards

1-23-7>

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR
CREEK BANK FARM, INC.,
Plaintiff,
VS.

GERONIMO BAYARD and MAR
BAYARD, CYNTHIA MANDERO
STEVE MANDERO, Husband
and Wife,

Defendan

Y C.
and

STATE OF OREGON )
)ss.
County of Douglas )

I, RICHARD C. BEMI

N s gt it “patats?” “pta’ “veat? et S’ "t vt vt

DOUGLAS COUNTY

Case No. 92CV-1350CC

SUPPLEMENTAL AFFIDAVIT OF

RICHARD C. BEMIS

S, being first duly sworn on oath, depose and say:

| make this Affidavit to amplify and supplement my previous Affidavit (2

pages) (especially paragraph 10.) which was notarized on November 15, 1991.

1. My knowledge of the Bemis Ranch and of the subject spring does

not extend to any period after 1949. Since 1949, | have been on the Bemis Ranch

only once (approximately 1990).
Maureen Hegge.

111

SUPPLEMENTAL AFFIDAVIT OF RICHARD C. BEMIS

At that time, | met and spoke with Marvin and

[palflid7.586)



LAW OFFICES OF
RANDOLPH LEE GARRISON. P.C.

= ¥ B S R

® =2 o O,

10
11
12
13

ATTORNEYS AT LAW
(803) 872-4441

430 S.E. MAIN - P. O. Box 288
ROSEBURG, OREGON 97470-0049

18

19
20
21
22
235
24
25

26

Page'z'

2. It has been braught to my attention that Mary Bayard and others

have presented Affidavits to the effect that the site of use of the subject spring was

not at the Bemis house (the pre

sent Hegge house) for three years (June of 1974

until May of 1977) and for six years (December 1977 until July 1983). | have no

knowledge or basis upon which

o contradict this information.

3. | have no knowledge of the use or the site of use of the subject

spring since 1949 (except the ome occassioh mentioned above when | spoke with

Marvin and Maureen Hegge).

SUBSCRIBED and S

QFFICIAL SEA
BOWNA R, TERRGEN
HUTANY PUBLIC-OREGON
COMMISSION HO. (@581
SSION EXFIRES

DT TN

FEB. 27, 1984

N2~ - N N

RicHard C. Bemis Z: 1. /992

WORN to before me thisqf Yday of ey, 16 .

o ioraon—

Notary Public for Oregon
My commission expires:

“ANNINS VRNONS DN NI N N

SUPPLEMENTAL AFFIDAVIT QF RICHARD C. BEMIS [paffid7.586]




LAW OFFICES OF

RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW

OFFICE AT 430 S.E. MAIN
MAILING ADDRESS: P.O. BOX 266
ROSEBURG, OR 97470-0049
Phone: (503) 672-4441
Fax: (503) 672-4442

3 September 1992

Don Knauer

Adjudication Specialist

Oregon Water Resources Dept.
3850 Portland Road, N.E.
Salem, Oregon 97310

RE: Creek Bank Farm, Inc.
SWR-47

Dear Mr. Knauer:

As you know, there is

presently pending before the Oregon Water

Resources Department, Creek Bank Farm’s "Pre-1909 Water Right Registration
Claim” [ORS 539.010]. In addition to its claim filed in your Department, Creek

Bank Farm also commenced an acf

ion in the Circuit Court of the State of Oregon

for Douglas County (Case No. 92CV-1350 CC). The basis of Creek Bank Farm's

Douglas County Circuit Court action
Registration" [ORS 539.010].

, was also its claim to a "Pre-1909 Water Right

The Douglas County Cirguit Court action has now concluded in a Final

Judgment. A true copy of the Final
Final Judgment also contains expre

In substance, after a thrg
Farm was not entitled to a "Pre-190
expressly concluded that:

Judgment is enclosed. As you will know, the
ss Findings of Fact and Conclusions of Law.

be-day Trial, the Court found that Creek Bank
9 Water Right Registration Claim”". The Court

"Creek Bank Farm ha[d] failed to present evidence

sufficient to find that the

subject spring water had actually

been applied to a specific beneficial use and Creek Bank
Farm ha[d] failed to so present such evidence for at least

the following periods: Pr
to 1967. Having failed
Bank Farm hald] failed
make a 1909 Vested
539.010."

or to 1932 and for the period 1933
to present such evidence, Creek
to present evidence sufficient to
Rights’ claim, pursuant to ORS

-4 -9



Don Knauer
3 September 1992
Page 2

See Final Judgment § IV. (a), page|5: 15 - 20. See also { (), page 3: 16 - 20.
The Court also specifically found that the subject spring was:

-- The exclusive property|of the Defendant, Mary C. Bayard. See Final
Judgment ¢ Ii., page 4: 9 - 10.

-- "Private” water, not public water. See Final Judgment § V., page 6:
13 - 14.

We contend that the enclosed decision of the Douglas County Circuit
Court bars any further claim by Creek Bank Farm in the Oregon Water Resources
Department. The Oregon Supreme Gourt has specifically held that claim and issue
preclusion apply in administrative proceedings. Drews vs. EBI Companies, 310 Or
134, at 142 (1990) ["Both issue |preclusion and claim preclusion apply to
administrative proceedings . . ."]." See also Chavez vs. Boise Cascade Corp., 307
Or 632, at 634-635 (1989).

The Oregon Supreme Court has explained the circumstances of claim
and issue preclusion as follows:

"If a person has had a full and fair opportunity to litigate a
claim to final judgment, most courts (including this one)
hold that the decision on a particular issue or determination
of fact is determinative in & subsequent action between the
parties on the same claim (direct estoppel). See, e.g.,
Waxwing Cedar Products\vs. Koennecke, 278 Or 603, 610,
564 P2d 1061, 1064-65 (1977); Bahler vs. Fletcher, 257 Or
1, 4, 474 P2d 329, 331 (1970). The judgment generally is
conclusive as well in a difterent action between the parties
as to issues actually litigated and determined in the prior

'The Oregon Supreme Court no langer refers to the terms "Res Judicata" and
"Collateral Estoppel". Res Judicata is now referred to as claim preclusion. Collateral
Estoppel is now referred to as issue preclusion. North Clackamas School District vs.
White, 305 Or 48, at 50 (1988) and Van De Hey vs. U.S. National Bank, 313 Or 86, at
90 (1988).

RANDOLPH LEE GARRISON, P.C.
ATTORNEYS AT LAW




Don Knauer
3 September 1992
Page 3

action if their determination was essential to the judgment
(collateral estoppel). See, e.g., Bahler vs. Fletcher, supra,
257 Or at 4, 474 P2d at 331." State Farm Fire & Cas. vs.
Reuter, 299 Or 155, at 158 (1985).

The foregoing statement has been again cited with approval in North Clackamas
School Dist. vs. White, 305 Or 48, at 50 (1988).

The North Clackamas | Court also emphasized that the “claim
preclusion" rules “. . . prevents harassment by successive proceedings and
promotes economy of resources in the adjudicatory process." North Clackamas
School Dist. vs. White, 305 Or at 50.51. See also Dean vs. Exotic Veneers, Inc.,
271 Or 188, at 192, 531 P2d 266 (1975).

The Douglas County Circuit Court proceeding found insufficient
evidence of Creek Bank Farm’s claim. There is also insufficient evidence to
establish a "Pre-1909 Water Right Registration Claim" in the Affidavits presently
before the Water Resources Department. We intend to obtain further Affidavits to
supplement and clarify the Affidavits previously submitted by Creek Bank Farm.
If necessary, a Transcript of the Circuit Court proceeding can be obtained; but, of
course, we would like to avoid the expense of the same.

In any event, the Douglas County Circuit Court proceeding provided
each Party with a full and fair opportunity to litigate their claims. Creek Bank Farm
failed to present evidence to establish a "Pre-1909 Water Right Registration
Claim". Based upon the Circuit| Court's Judgment, the Water Resources
Department should proceed no further with Creek Bank Farm’s Application. To do
so, would simply continue Creek| Bank Farm’s harassment by successive
proceedings. The economy of adjudicatory resources requires that this matter now
end.
Very truly yours,
RLG:tls
Enclosure RANDOLPH LEE
cc (w/enc):

Geronimo and Mary Bayard

Darryl Johnson

Gary Ball (w/out enc.) B
[Iwater7.586] Randolph Lee Garrison

RRISON, P.C.

RANDOLPH LEE GARRISON, P.C.
ATTORNEYS AT LAW




‘ LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
430 S.E. MaIN - P.O. Box 266
ROSEBURG, OREGON 97470-0049

Phone: (503) 672-4441

Page -1- FINAL JUDGMENT

I Randolph Lee Garrison, P.C.
OSB No. 76142

2 Attorneys at Law

5 430 S.E. Main
P.O. Box 266

4 Roseburg, OR 97470-0049
Telephone: (503) 672-4441

5
Of Attorneys for Bayards

6
7 IN THE CIRCUIT C
FOFR
8
CREEK BANK FARM, INC.,
9
Plaintiff,
10 VS.

IT GERONIMO BAYARD and MAR)

Al g
SEPD 81989,

. AU . 4;-;;“1,
OURT OF THE STATE OF OREGON
R DOUGLAS COUNTY

Case No. 92CV-1350CC

FINDINGS OF FACT

( C.

e et Nt N "t "t it et e "z "t et

12 BAYARD, CYNTHIA MANDERO @and CONCLUSIONS OF LAW
STEVE MANDERO, Husband
13 and Wife, FINAL JUDGMENT
14 Defendants.
15
16 This matter having regularly come on for Trial on the Parties’ claims for a

17 Permanent Injunction on the 28th

18 Trial was held before Willia

, 29th and 30th days of July, 1992.
m L. Lasswell, Judge, without jury.

n, having presented evidence and presented the

0 testimony of the following witnesses: Charles McCord, Cynthia Mandero, Robert

19 Plaintiff, Creek Bank Farr
21

Speedy, William Smets, Mike Hal
22

3 Mandero, Marvin Hegge, Delia E
24 Plaintiff, Creek Bank Farm
25 presentation of Plaintiff's evidencs

26 of Plaintiff's case, the Defendan

, Cayrl Swan, Geronimo Bayard, William Link, Steve
Trumbo and Kathleen A. Reed,;

, having rested Plaintiff's case at the close of the
b and testimony. Pursuant to ORCP 54, at the close

ts having moved the Count for a Directed Verdict,

[pjudgmn?2.586]




LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
Phone: (503) 672-4441

430 S.E. MAIN - P.O. Box 266
ROSEBURG, OREGON 97470-0049

Page

-2-

1 Dismissing Plaintiff's case, with p
2 was made on the following gro
3 presented by Plaintiff have not shq
relief requested; and, (b) the law

sought by Plaintiff;

NOW THEREFORE, THE
FACT:

O 0 N N A

(A) Creek Bank Farm's 1

10

" Ridge Road, Oakland, Douglas C¢

described in Exhibit "A", attached

12

13 (B) The relationship of a
14 is dispute between the Parties,
15 including Defendants’ Exhibits 12
o (C) The subject spring is
i; C. Bayard.

19 (D)

20 owned by Defendant, Mary C. B4
(E)

22 a "collection box". The spring wa
23

21

4
watercourse.

25
/11
26

FINAL JUDGMENT

rejudice. Defendants’ Motion for a Directed Verdict
Inds and for the following reasons: (a) The facts
pwn that Plaintiff, Creek Bank Farm, has a right to the

1 does not provide Plaintiff with a right to the relief

COURT MAKES THE FOLLOWING FINDINGS OF

eal property is commonly addressed as 149 Rolling
punty, Oregon. Said real property is more particularly
to Plaintiff's Complaint.

spring located off Creek Bank Farm's property, which
is depicted in the Exhibits admitted into evidence,
3 and 117.

on real property currently owned by Defendant, Mary

The subject spring water does not flow from or off of the real property

yard.

Water from the subject spring is apparent only as the same is captured in

ter does not flow in any particular direction. There is

no bank or channel formed by the spring water. The spring water does not form a

[pjudgmn2.586]




LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

Page -3-

ATTORNEYS AT LAW
430 S.E. MaIN - P.O. Box 266

ROSEBURG, OREGON 97470-0049

Phone: (503) 672-4441

1 (F)
2 Mandero, in a transaction includin
(G)

Cynthia Mandero, retained owners

[ SN B N

- Mandero, sold the real property ug
g Mary C. Bayard. Atthe present tin
9 is owned by Detendant Mary C. B

10 (H)  Atornearthe time of t

11

Creek Bank Farm purchased its real property from Defendant, Cynthia

g documents dated 1 July 1988.

At the time Creek Bank Farm purchased its real property, the then Seller,

hip of the real property upon which the subject spring

is located. Prior to the filing of Creek Bank Farm’s Complaint, Defendant Cynthia

»on which the subject spring is located to Defendant
e, the real property upon which the spring is located
ayard.

he filing of its Complaint, Creek Bank Farm was then

using water from the subject spring for livestock and as a source of domestic water to

the residence of Marvin and MaureJen Hegge. Marvin and Maureen Hegge are the sole

13

shareholders of Plaintiff, Creek Bank Farm, Inc. The residence of Marvin and Maureen

14

15
(1)

16 Despite evidence that

Hegge is located on Creek Bank Farm’s real property.

the spring had been used as a source of water for

17 the Creek Bank Farm property at various times, particularly in 1932 and from 1967 to

18 1979, the evidence was insufﬁcipnt to establish that the spring had been used

19

2
0 1909 to 1932 and during the perio

21
22 NOW THEREFORE, THE C
23 OF LAW:
24 . .
I The water which is t
25
"watercourse". See:
26

FINAL JUDGMENT

continuously and without any interr

uption for two years or more during the period from

d 1932 to 1967/.

OURT MAKES THE FOLLOWING CONCLUSIONS

he subject of this action is a "spring” and not a

[pjudgmn2.586]




LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

| Beisell vs. Wood, 182 Or 66, at 71
as a place where water isst

2 omitted). The water of the sj
3

4 no perceptible outlet."]

5

p " . ..is a stream of water
7 unmistakable impress of the
3 it has flowed from time imm
9
0 Il. The spring subject of

_— et et e s
n A~ W N =

ATTORNEYS AT LAW
Phone: (503) 672-4441

430 S.E. MAIN - P.O. Box 266
ROSEBURG, OREGON 97470-0049

—
[«

whose waters, because of

f—
~

other than the owner of the

N ==
S o o

21 Morrison vs. Officer, 48 Or 569, at

quantity is so insignificant th
22 the width of ground . . . the
)3 land it first arises."]

24
25

landowner. See:
26

Page -4- FINAL JUDGMENT

, 185 P2d 570 (1947). ["A spring . . . may be defined
les naturally from the surface of the earth (citations
pring involved in the present case does not pass from

the tract of land upon which it arises, or becomes a source of any watercourse.
It merely seeps or flows directly into a small marsh upon the same tract, having

Simmons vs. Winters, 21 Or 35, 27 P. 7, 28 Am St Rep 727 (1891). [A watercourse

, usually flowing in a particular direction, with well-

defined banks and channels, but that the water need not flow continuously -- the
channels may sometimes be dry . . . which even to the casual glance bears the

frequent action of running water, and through which
emorial . . ."]

this litigation and waters thereof, are the exclusive

property of the Defendant, Mary G. Bayard. The water of the spring is not subject to
appropriation by Creek Bank Farm. See:

Skinner vs. Silver, 158 Or 81, at 94, 75 P2d21 (1938), quoting from Henrici vs.
Paulson, 134 Or 222, 293 P. 424 (1930). ["The spring and waters thereof,
involved herein, are the excusive property of defendants. The water of the spring
is not subject to appropriation by the plaintiffs . . ."]

Klamath Development Co. vs. Lewys, 136 Or 445, at 450, 299 P. 705 (1931). ["A spring

seepage and evaporation, would not follow in any

channel or to or upon adjacent property, is not subject to appropriation by anyone

land."]

Tarduer vs. Dollina and Elliott, 206 Or 1, at 42 - 43, 288 P2d 796 (1955). ["Where the
springs in question did not constitute headwaters of a spring, they belong
exclusively to owners of the(land where they arose."]

570, 87 P. 896 (1906). ["...where. . .the admitted
at a surface stream is impossible, when spread over
use of the water belongs to the person upon whose

lll. A spring is not subject to appropriation by any person other than the

[pjudgmn2.586]




LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
430 S.E. MAIN - P.O. Box 266

ROSEBURG, OREGON 97470-0049

(503) 672-4441

Phone:

Page -5-

1 Beisell vs. Wood, 182 Or 66, at 71

, 185 P2d 570 (1947). [" ... a spring is not subject

to appropriation by any person other than the owner of such land."]

.. . is not subject to approp

Fitzstephens vs. Watson, 218 Or
waters arising on an owner’

exclusive use of such waters

V.

v oo 3 O n AW

10 (a)

11 must show a continuous act

12

Klamath Development Co. vs. Lewis, 136 Or 445, at 450, 299 P. 705 (1931). ["A spring

riation by anyone other than the owner of the land."]

185, at 194, 344 P2d 221 (1959). ["Where spring
S
as to constitute a watercourse, it has been held that the owner is entitled to the

land do not flow from the spring in such a manner

as against competing claimants (citations omitted)."]

Creek Bank Farm bases its claim on two statutes: ORS 539.010 ["1909
Vested Rights"] and ORS 540.51Q ["Appurtenancy"].

In order to be entitled to a "1909 Vested Right", Creek Bank Farm

ual application of water to a specific beneficial use,

from February 24, 1909 to present. The continuous actual application of water

13

" to the specific beneficial use

(s two years. Creek Bank Farn

16 the subject spring water had
17 Creek Bank Farm has failed
18
19

20

> must not be abandoned for a period of more than
n has failed to present evidence sufficient to find that
actually been applied to a specific beneficial use and

to so present such evidence for at least the following

periods: Prior to 1932 and for the period 1933 to 1967. Having failed to present

such evidence, Creek Bank Farm has failed to present evidence sufficient to

make a "1909 Vested Rights" claim, pursuant to ORS 539.010.

21

(b)
2
23
24
25

26 involve a certificated water r

FINAL JUDGMENT

Creek Bank Farm also bases its claim upon ORS 540.510
["Appurtenancy”]. This Court concludes that ORS 540.510 does not apply to the
facts of this case. The facts of this case involve a "spring”, not a watercourse.

ORS 540.510 applies to certificated water rights, and the case at bar does not

ght, but instead involves a spring. A case similar to

[pjudgmn2.586]
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ATTORNEYS AT LAW
430 S.E. MAIN - P.O. Box 266

ROSEBURG, OREGON 97470-0049

Phone: (503) 672-4441

Page -6-

J—

the case at bar is Dressler

2 Dressler, the Court held tt
3 "appurtenant” to plaintiff's lar
) Oregon Laws 1927, but was 1
Z ORS 540.510 was not discu
7 ORS 540.510 does not appl
8 spring and spring water is ng
9 land itself. See:

10

J—
[R—

them as appurtenant to the |

—
[\

13 V.  The subject spring an

vs. Issacs, 217 Or 586, 343 P2d 714 (1959). In
ne Plaintiffs use of spring water had not been
id. ORS 540.510 has its origins from Chapter 219,
not discussed in Dressler. The Court concludes that
ssed in Dressler, because, as in the case at bar,

y to springs. Finally, the Court also observes that

ot "appurtenant” to the land, but rather a part of the

Skinner vs. Silver, 158 Or 81, at 98, 75 P2d 21 (1938). ["It might be said that the
springs and water in question are similar to appurtenances, but we do not deem

and, but rather a part thereof (citations omitted)."]

F waters therefrom are "private" water, not public

14 water, and not subject to appropridtion. See:

15 Beisell vs. Wood, 182 Or 66, at 71,
16

17 Fitzstephens vs. Watson, 218 Or 1

185 P2d 570 (1947). ["lt is private water, a part of

the land upon which it arises, and belongs to the owner of that land."]

85, at 194 - 195, 344 P2d 221 (1959). ["Where

spring waters arising on an owner’s land do not flow from the spring in such a

18
19

manner as to constitute a wal
to the exclusive use of the waters as against competing claimants . . ."]

ercourse, it has been held that the owner is entitled

20 Klamath Development Co. vs. Lewis, 136 Or 445, at 450, 299 P. 705 (1931). ["A spring

whose waters, because of

seepage and evaporation, would not flow in any
acent propenty, it is not subject to appropriation by

ORS 537.800. ["However, the person upon whose lands the seepage or spring waters

21 channel or to or upon the ad
anyone other than the owner of the land."]
22
23 first arise, shall have the right to the use of such waters."]
24
25 VL.

26 "appurtenant” to its property.

FINAL JUDGMENT

Creek Bank Farm's claimed right to the subject spring water is not

[piudgmn2.586]




LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

1
2
3

4 Complaint with prejudice, should b

5

NOW THEREFORE IT IS H

(1) Defendants’ Motion fo

~REBY ORDERED AND ADJUDGED that:

r a Directed Verdict, Dismissing Creek Bank Farm's

e and hereby is Granted.

(2) Plaintiff's Complaint should be and hereby is DISMISSED with prejudice,

6 and Plaintiff shall take nothing thereby.

7

(3) The PRELIMINARY IN

JUNCTION (and any other similar Orders, including

8
Restraining Orders) entered by the Court on the 10th day of July, 1992 (filed 15 July

9

1992) should be and hereby is/are

10

to be of no further force or effect.

11
12

14

ATTORNEYS AT LAW
430 S.E. MAIN - P.O. Box 266
Phone: (503) 672-4441

15

ROSEBURG, OREGON 97470-0049

16
17
18
19
20
21
22
23
24
25
26
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Page -7-

13 is resolved as follows:

(4) Based upon the stipul:

(a) That certain "V
paragraph (2) [pages 2, 3 an
1st day of July, 1988, and re
Book 1026, beginning at Pag
hereby is declared to be TEI
force or effect. Without limi
provisions of this subparag
Adjudication of the legal righ
Plaintiff, Creek Bank Farm,

Bayard, Mary C. Bayard, Cyn

FINAL JUDGMENT

TERMINATED and DISSOLVED, and are declared
ation of the Parties, the Counterclaim of Defendants

Vater Easement\‘k', more particularly described in
d 4] of that certain "Property Agreement”, dated the
xcorded in the Deed Records of Douglas County in
gje 601, as Instrument No. 88-09417, should be and
RMINATED and EXTINGUISHED, and of no further
tation of any other provision of their Judgment, the
graph (a) are expressly declared to be a Final
ts, duties and responsibilities between the Parties --
Inc. (and their agents), and Defendants, Geronimo

thia Mandero and Steve Mandero (and their agents).

[pjudgmn2.586]
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22

(b)

limited to Marvin Hegge ang

Plaintiff, Creek

Court declares that neither
Marvin Hegge and Maureen
property (including any res
Bayard, Cynthia Mandero
(including but not limited t

"Property 'Agreement" [inclug

Bank Farm, Inc., and its agents, including but not
1 Maureen Hegge, expressly acknowledge and the
Plaintiff nor its agents (including but not limited to
Hegge) have any right to be upon Defendants’ real
| property owned by Geronimo Bayard, Mary C.
and/or Steve Mandero) by virtue of an Easement
o the "Water Easement") created by that certain

ding but not limited to paragraph (2) of said Property

Agreement], dated the 1st day of July, 1988 and recorded in the Deed Records

of Douglas County in Book 1
09417. Plaintiff (including
Maureen Hegge), further acl
from them to journey upq
Defendants’ real property (in
C. Bayard, Cynthia Mandero
or under some other specif

include any right of easemen

026, beginning at Page 601, as Instrument No. 88-
but not limited to its agents, Marvin Hegge and
knowledge and the Court declares that it is unlawful
on, traverse upon or otherwise be found upon
cluding the real property of Geronimo Bayard, Mary
and/or Steve Mandero), unless such act is done by
ic lawful authority [which lawful authority does not

t formerly found in the Parties’ "Property Agreement”,

dated 1 July 1988, and recornded in the Deed Records of Douglas County in Book

1026, beginning at Page 60

1, as Instrument No. 88-09417].

23 As used in this paragraph, Defendants’ property includes that real property described

24 in Exhibit "B" of said Property Agre

25
26

Page -8-

County: Book 1026, beginning at

FINAL JUDGMENT

ement, dated 1 July 1988, Deed Records of Douglas
Page 601, Instrument No. 88-09417.

[pjudgmn2.586]
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7

(5) Defendants’ claim for attorney’s fees shall be made, heard and considered

pursuant to and under the provisic

DATED and SIGNED

ns of ORCP 68.
this ‘% day of September, 1992.

WILLIAM {1 ASSwe: |

William L. Lasswell, Judge

Charles F. Les
of Attorneys for Plaintiff

FINAL JUDGMENT

[pijudgmn2.586]
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Phoue:

Page

1503} 672-4441

FROM:all

1 Randolph Le

TO:

b Garrison, P.C.

OSB No. 76142

2 Aflorneys at
3 430 S.E. Mal

© P.O. Box 266

4 Roseburg, O
Telephone: (

5
6 Of Attorneys

7

aw
n

R 97470-0049
p03) 672-4441

for Bayards

8
CREEK BANK FARM, INC.,

S5EP 3, 1992 2:31PM #1681 P.@2

Vi FILBDY /Yooy
: l"lO')A e .

IN THEE CIRCUIT COURT OF THE STATE OF OREGON
FOR DOUGLAS COUNTY

9 ; Case No. 92CV-1350CC
Plaintiff, )

10 vs. )

(I | ) FINDINGS OF FACT
GERONIMO BAYARD and MARY C. ‘

12 BAYARD, CYNTHIA MANDERO and CONCLUSIONS OF LAW
STEVE MANDERO, Husband

13 and Wife, FINAL JUDGMENT

14 Defendants.

15 B

16 This matter having regularly come on for Trial on the Partles' claims for a

17 Permanent I

njunction on the 28th, 29th and 30th days of July, 1992.

18 Trial was held before William L. Lasswell, Judge, without jury.

19 Plaintif
20 testimony of
21

Speedy, WIl
22
2 Mandero, Ms
24 Plaintit
25 presentation

26 of Plaintiff's

-1-

FINAL \1UDGMENT

the following witnesses:

f, Creek Bank Farm, having presented evidence and presented the

Charles McCord, Cynthia Mandero, Robert

am Smats, Mike Hall, Cayrl Swan, Geronimo Bayard, William Link, Steve
irvin Hegge, Delia E. Trumbo and Kathleen A. Reed;

f, Creelk Bank Farm, having rested Plaintili's case at the close of the
of Plaintiff's evidence and testimony. Pursvant to ORCP 54, at the close

case, the Defendants having moved the Coun for a Directed Verdict,

{piudgmn?2.586]
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ATTORNEYS AT LAW
439 5.2, MAzx - P.O. Box 256

ROSEBTRG, OREGOX F7470-0049

Pone: {503) 6724441

FROM:all TO:

SEP 3, 19952 2:31PM #101 P.03

I Dismissing Plpintiff's cass, with prejudice. Defendants’ Motion for a Directed Verdict
2 was made on the following grounds and for the following reasons: (a) The facts
3 presented by Plaintiff have not shown that Plaintiff, Creek Bank Farm, has a right to the
) reliel requested; and, (b) the law does not provide Plaintift with a right to the relief

sought by Plilnlm;

NOW THEREFORE, THE COURT MAKES THE FOLLOWING FINDINGS OF
FACT:

W00 N N

(A) Greek Bank Farm's real properly is commonly addressed as 149 Rolling

10
i Ridge Road, Qakland, Douglas County, Oregon. Sald real property is more particularly

12 described in Exhibit "A", attached to Plaintiff's Complaint.
13 (B) he relationship of a spring located off Creek Bank Farm's property, which
4 is dispute belween the Parties, is depicted in the Exhibits admitted into evidence,

13 including Defendants’ Exhibits 123 and 117.

6 (C) The subjecl spring is on real property currently owned by Defendant, Mary
17

" C. Bayard.

19 (D) The subject spring water does not flow from or off of the real property

20 OWned by Defendant, Mary C. Bayard.
21 (E) ater {rom the subject spring Is apparent only as the same s captured in

22 a "collection box". The spring water does not flow in any particular direction. There is

23 no bank or channel formed by the spring water. The spring water does not form a

24

watercourse.
25

i
26

Page -2- FINAL J‘JDGMENT (pjudgmn2.686)
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Phona:

ROSEDBURC, OREGON 97470-0049

Page

£503; 672.4441

(F)

TO: SEP 3, 1992 2:32PM #1081 P.04

Greek Bank Farm purchased its real property from Defendant, Cynthia

2 Mandero, in & transaction including documents dated 1 July 1988.

(@)

wn o W

is located.

L=

7 Mandero, sol

g Mary C. Baya

9 is owned by
10

I using water {

12
the residence

13

4 shareholders

15

16 ()

17 the Creek B4

18 1979, the e

19 continuously

Art the time Creek Bank Farm purchased Its real property, the then Seller,
Cynthia Man(#er.o, retained ownership of the real properly upon which the subject spring

Prior to the filing of Creek Bank Farm's Complaint, Defendant Cynthia

d the real property upon which the subject spring is located to Défendant
rd. Atthe preseni time, the real property upon which the spring is located

Defendant Mary C. Bayard.

(H) )M or near the time of the filing of its Complaint, Creek Bank Farm was then

r'om the subject spring for livestock and as a source of domestic water to
of Marvin and Maureen Hegge. Marvin and Maureen Hegge are the sole

of Plairtiff, Creek Bank Farm, Inc. The residence of Marvin and Maureen

Hegge is located on Creek Bank Farm's real property.

i)espite evidence that the spring had been used as a source of water for

nk Farmn property at various times, particularly in 1932 and from 1967 to
vidence was Insufficient to establish that the spring had been used

and without any interruption for two years or more during the period from

20 1909 to 1932 and during the period 1932 to 1967,

21

22 NOW
23 OF LAW:
24 L
25

"watercoursqg".
26
-3 FINAL J

THE:REFORE, THE COURT MAKES THE FOLLOWING CONCLUSIONS

The waler which is the subject of this aclion Is a "spring" and not a

See:

UDGMENT [pjudgrmn2.586)




FROM:all

TO: SEP 3, 1992 2:32PM #1081 P.65S

I Beisell vs. Wood, 182 Or 66, at 71, 185 P2d 570 (1947). ["A spring . . . may be delined
as a place where water Issues naturally from the surface of the earth (citations
omitted). The water of the spring involved in the present case does not pass from
the tract of land upon which It arises, or becomes a source of any watercourse.
It merely seeps or flows directly into a.small marsh upon the same tract, having

W NN M AW N

g
s§§§§I 2
0o
SHEEET 14
SEELEE o5
%3‘3 16
17
I8
19
20
21
2
23
2
25

26

Page -4-

no per

eptible outlet."} '

S/mmo:ws vs. [Winters:, 21 Or 35, 27 P. 7, 28 Am St Rep 727 (1891). [A watercourse

s a stroam of water, usually flowing In a particular direction, with well-

defined banks and channels, but that the water need not flow continuously -- the

chann

Is may sometimes be dry . . . which even to the casual glance bears the

unmistakable impress of the frequent action of running water, and through which
it has flowed from time immemorial . . ."]

The spring subject of this litigation and waters thereof, are the exclusive

property of the Detendant, Mary C. Bayard. The water of the spring is not subject to

appropriation|by Cresk Bank Farm. See:

Skinner vs. Silver, 158 Or 81, at 94, 75 P2d21 (1938), quoling from Henrici vs.

is not

, 134 Or 222, 293 P. 424 (1930). "’The sprin% and waters thereof,.
herein, are the excusive property of detendanis. The water of the spring
ubject o appropriation by the plaintiffs . . ."]

Klamath Development Co. vs. Lewls, 136 Or 445, at 450, 299 P. 705 (1931). [*A spring
whose |waters, because of seepage and evaporation, would not follow in any
channel or to or upon adjacent property, Is not subject to appropriation by anyone
other than the owner of the land."]

Tarduer vs.

spring

ollina and Eliott, 206 Or 1, at 42 - 43, 288 P2d 796 (1955). ["Where the
in question did not constitute headwaters of a spring, they belong

exclusively to owners of the land where they arose.”]

Morrison vs.

fficer, 48 Or 569, at 570, 87 P. 896 (1906). [". .. where . . . the admitted

quantity is so insignificant that a surface stream is impossible, when spread over
the width of ground . . . the use of the water belongs to the person upon whose
land it first arisies."]

landowner.

spring; is not subject to appropriation by any person other than the

See:

FINAL JUDGMENT [Pudgmn2.586]
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FROM:all

TO: SEP 3, 1992 2:33PM #1091 P.@6

I Beisell vs, Wood, 182 Or 66, at 71, 185 P2d 570 (1947). [" . .. a spring is not subject
lo apprppriation by any person other than the owner of such fand."]

2
3
4
5
6
7
8
9

10
1}
i2
13
14

Phoue: {503 972-4441

ATTORXEYS AT LAW

439 S.Z. MAx - P.O. Box 254

RoSEBTRE. OREGON 97470-0049

Page -5-

Klamath Development Co. vs. Lewls, 136 Or 445, at 450, 299 P, 705 (1931). ["A spring

N

hot subject to appropriation by anyone other than the owner of the land."]

Fitlzstephens|vs. Waison, 218 Or 185, at 194, 344 P2d 221 (1959). ["Where spring
waters|arising on an owner's iand do not flow from the spring in such a manner
as to cpnstitute a watercourse, it has been held that the owner is entitled to the
exclusive use of such waters as against competing clalmants (citations omitted)."]

V.

Creek Bank Farm bases its claim on two statutes: ORS 539.010 {"1909

Vested Rights"] and ORS 540.610 {"Appurtenancy"].

must

a) In order to be entitied to a "1909 Vested Right", Creek Bank Farm

ow a continuous actual application of water to a specific beneficial use,

from February 24, 1909 to present. The continuous actual application of water

to the specific beneficial use must not be abandoned for a period of more than

two yefrs. Croek Bank Farm has failed to present evidence sufficient to find that

the subject spring water had actually been applled to a specific beneficial use and

Creek Bank Farm has falled to so present such evidence for al least the following

periods: [Prior to 1932 and for the period 1933 to 1967. Having failed 10 present

such evidence, Creek Bank Farm has failed to present evidence sufficient to

make

"1909 Vested Rights" claim, pursuant to ORS 539.010.
[b) Creek Bank Farm also bases its claim upon ORS 540.510

["Appuntenancy”]. This Court concludes that ORS 540.510 does not apply to the

facts ¢
ORS ¢

involve

FINAL ,

f this case. The facts of this case involve a "spring”, not a watercourse.
540.510 applies to cerificated water rights, and the case at bar does not

L a certificated water right, but instead involves a spring. A case similar to

JUDGMENT [pjudgmn?2.586]
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FROM: all

To: SEP 3, 1992 2:33PM #H101 P.@7
1 the case at bar Is Dressler vs, Issacs, 217 Or 586, 343 P2d 714 (1959). In
2 Dressler, the Court held the Plaintif's use of spring water had not been
3 "appurtgnant” t¢ plaintifi's land. ORS 540.510 has its origins from Chapter 219,
4
Oregon Laws 1927, but was nol discussed in Dressler. The Court concludes that
5
6 ORS 540.510 was not discussed in Dressler, because, as in the case at bar,
T ORS 5ﬂ0.510 does not apply to springs. Finally, the Court also observes that
3 spring and spring water is not "appurtenant” 1o the land, but rather a patt of the
9 land itself. See:
10 Skinner vs. Shver, 153 Or 81, at 98, 75 P2d 21 (1938). ["It might be sald that the
1" springs [and water in question are simllar to appurtenances, but we do not deem
23 them ag appurienant to the land, but rather a parl thereof (citations omitted)."]
;255 12
Zg%é 13 V.  The subject spring and waters therefrom are "private” water, not public
géf?’ 14 water, and no} subject to appropriation. See:
EHES
o 22 15 Boisell vs. W od, 182 Or 66, at 71, 185 P2d 570 (1947). ["it is private water, a part of
= 6 the land upon which it arises, and belongs 1o the owner of that land.”)
17 Fitzstephens ys. Watson, 218 Or 185, al 194 - 195, 344 P2d 221 (1959), ["Where
spring waters arising on an owner's land do not flow from the spring in such a
18 mannes as to constitute a watercourse, it has been held that the owner is entitled
19 to the gxclusive use of the waters as against competing claimants . . ."]
20 Klamath Development Co. vs. Lewis, 136 Or 445, at 450, 299 P. 705 (1931). ["A spring
whose |walers, because of seepage and evaporation, would not flow in any
21 channg|l or to cr upon the adjacent property, it is nat subject to approprlation by
2 anyone other than the owner of the land."]
ORS 537.800. ["However, the person upon whose lands the seepage or spring waters
23 first arise, shall have the right to the use of such waters."]
24
25 VI. Creek Eiank Farm's claimed right to the subject spring water is not
26 "appurtenant? to its propenty.
Page -6- FINAL JUDGMENT [pjudgmn?2.586)
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FROM: :
OM:all TO: SEP 3, 1992 2:34PM #1@1 P.@8

1 NOW THEREFORE IT IS HEREBY ORDERED AND ADJUDGED that:

(1) Depfendarts' Motion for a Directed Verdict, Dismissing Creek Bank Farm’s

- W N

Complaint wiﬂr prejudice, should be and hereby Is Granted.

5 (2) Plaintiff's Complaint should be and hereby is DISMISSED with prejudice,
6 and Plaintiff shall take nothing thereby,
7 (3) The PRELIMINARY INJUNCTION (and any other similar Orders, including
’ Restraining O}ders) entered by the Court on the 10th day of July, 1992 (filed 15 Juiy
lz 1992) should pe and hereby is/are TERMINATED and DISSOLVED, and are declared
1 10 be of no further force or effect.
?§§= 12 (4) Based upon the stipulation of the Parties, the Counterclaim of Defendants
§§Z§ 13 is resolved ag follows: |
§§%§ 14 (@) That certain "Water Easement”, more particularly described In
E; %ﬁ f5 paragrgph (2) [pages 2, 3 and 4] of thal certain "Property Agreement”, dated the
T8 1s1 day of July, 1988, and recorded in the Deed Records of Douglas County in
:; Book 1026, beginning at Page 601, as Instrument No. 88-09417, should be and
9 hereby|is declared to be TERMINATED and EXTINGUISHED, and of no further
20 force oy effect. Without limitation of any other provision of thelr Judgment, the
21 provlsins of this subparagraph (a) are expressly declared to be a Final
22 Adjudigation of the legal rights, duties and responslbilities between the Parties --
23 Plaintiff, Creek. Bank Farm, Inc. (and their agents), and Defendants, Geronimo
2 Bayard, Mary C. Bayard, Cynthia Mandero and Steve Mandero (and their agents).
2 111
26

Page -7- FINAL ‘1UDGME5\IT [pjudgmn2. 586}
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2 limited
3
4 L]
Marvin
5
ropent
6 prop
7 Bayard,
8 (includi
9
10
® H of Dou
85, 12
<888 09417.
Ko%E 13
2&5?% 14
0 .4 &
EvES 15
<° gn. -
3
= 16
17
18 or und
19
20
dated 1
21
1026, |
22

TO: SEP 3, 1992 2:34PM #1801 P.@9

(b)  Plaintiff, Creek Bank Farm, inc., and its agents, including but not

Marvin Hegge and Maureen Hegge, expressly acknowledge and the

Court declares that nelther Plaintiff nor its agents (including but not limited to

Hegge and Maureen Hegge) have ‘any right to be upon Defendants’ real
y (including any real property owned by Geronimo Bayard, Mary C.
Cynthia Mandero and/or Steve Mandero) by virtue of an Easement

ng but not limited to the "Water Easemerit") created by that certain

"Property Agresment” [including but not limited to paragraph (2) of said Property
Agreement}, dated the 1st day of July, 1988 and recorded in the Deed Records

las County in Book 1026, beglnning at Page 601, as Instrument No. 88-
Plaintifl (including but not limited to lts agents, Marvin Hegge and

Mauregn Hegge), further acknowledge and the Court declares that it is unlawtul
from them to journey upon, traverse upon or olherwise be found upon
Defendants’ real properly (including the real property of Geronimo Bayard, Mary

C. Bayard, Cynthia Mandero and/or Steve Mandero), uniess such act is done by

br some other specific lawlul authority [which lawful authority does not

include any right of easement formerly found in the Parties’ "Property Agreement”,

July 1488, and recorded in the Deed Records of Douglas County in Book

beginning at Page 601, as Instrument No. 88-09417].

23 As used in tﬂis paragraph, Defendants' property includes that real property described

In Exhibit "B"
25

of said Property Agreement, dated 1 July 1988, Deed Records of Douglas

County: Boclk 1026, beginning at Page 601, Instrument No. 88-09417.

Page -8- FINAL ﬂUDGMENT {pludgmn2.586]
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_ " FROM:all TO: SEP 3, 1992 2:35PM #101 P.1d

J (5) Defendants’ claim for attorney's fees shall be made, heard and considered
2 pursuant to and under the provisions of ORCP 68.
DATED and SIGNED this % day of September, 1992.

WAL IAM | 1 ASSWFLL
William L. Lasswell, Judge

& oo ) A W & W

Approved .asdoF/om /)

11 ilares F. Leg

j2 ©f Attorneys for Plalniiff

13
14
15
16
17
8
19
20
21
22
23
24
25
26

P=oue: (503} 672-4441

ATTORNEYS AT LAW
430 S.E. M9 - P.O. Box 286
ROSEBURC, Q1EGON 97470-0049
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ATTORNEYS AT LAW
430 S.E. MaIN - P.O. BOx 286

ROSEBURG, OREGON 97470-0049

Phone: (503) 672-4441

R e AN
| SEP -8 7.
VI o e P
1 Randolph Lee Garrison, P.C. . f :
OSB No. 76142 AT ,%O,C%jg(I
2 Attorneys at Law a4 M
430 S.E. Main SEPI( 1
3 P.0. Box 266 EP0 31992

4 Roseburg, OR 97470-0049
Telephone: (503) 672-4441 L s

5 ’ [ PO . -
Of Attorneys for Bayards

6
7 IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR DOUGLAS COUNTY
8 CREEK BANK FARM, INC.,
9 Case No. 92CV-1350CC
Plaintiff, .-
10 VS.

FINDINGS OF FACT
CONCLUSIONS OF LAW

I1 GERONIMO BAYARD and MARY C.
1, BAYARD, CYNTHIA MANDERO and
STEVE MANDERO, Husband

LSSl L N L e WL WL ST WL WL L W

13 and Wife, FINAL JUDGMENT

14 Defendants.

15 '

16 This matter having regularly come on for Trial on the Parties’ claims for a

17 Permanent Injunction on the 28th, 29th and 30th days of July, 1992.

18 Trial was held before William L. Lasswell, Judge, without jury.

19 Plaintiff, Creek Bank Farm, having presented evidence and presented the
20 testimony of the following witnesses: Charles McCord, Cynthia Mandero, Robert
. Speedy, William Smets, Mike Hall, Cayrl Swan, Geronimo Bayard, William Link, Steve
22 Mandero, Marvin Hegge, Delia E. Trumbo and Kathleen A. Reed; "

2

24 Plaintiff, Creek Bank Farm, having rested Plaintiff's case at the close of the
25 presentation of Plaintiff's evidence and testimony. Pursuant to ORCP 54, at the close

26 of Plaintiff's case, the Defendants having moved the Court for a Directed Verdict,

Page -1- FINAL JUDGMENT [pjudgmn2.586]
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Phone: (503) 672-4441

1 Dismissing Plaintiff's case, with prejudice. Defendants’ Motion for a Directed Verdict
2 was made on the following grounds and for the following reasons: (a) The facts
3 presented by Plaintiff have not shown that Plaintiff, Creek Bank Farm, has a right to the
* relief requested; and, (b) the law does not provide Plaintiff with a right to the relief

sought by Plaintiff;

NOW THEREFORE, THE COURT MAKES THE FOLLOWING FINDINGS OF
FACT:

O 00 N o W

0 (A) Creek Bank Farm's real property is commonly addressed as 149 Rolling
1 Ridge Road, Oakland, Douglas County, Oregon. Said real property is more particularly
12 described in Exhibit "A", attached to Plaintiff's Complaint.

13 (B) The relationship of a spring located off Creek Bank Farm's property, which
14 is dispute between the Parties, is depicted in the Exhibits admitted into evidence,

15 including Defendants’ Exhibits 123 and 117.

16 (C) The subject spring is on real property currently owned by Defendant, Mary
17
C. Bayard.
18
19 (D) The subject spring water does not flow from or off of the real property

20 owned by Defendant, Mary C. Bayard.
21 (E) Water from the subject spring is apparent only as the same is captured in
22 a "collection box". The spring water does not flow in any particular direction. There is
23 no bank or channel formed by the spring water. The spring water does not form a
4
watercourse.
25

/11
26

Page -2- FINAL JUDGMENT [pjudgmn?2.586]
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1 (F)  Creek Bank Farm purchased its real property from Defendant, Cynthia
2 Mandero, in a transaction including documents dated 1 July 1988.
(G) At the time Creek Bank Farm purchased its real property, the then Seller,

Cynthia Mandero, retained ownership of the real property upon which the subject spring

(= SV, B N

is located. Prior to the filing of Creek Bank Farm’'s Complaint, Defendant Cynthia
7 Mandero, sold the real property upon which the subject spring is located to Defendant
g Mary C. Bayard. Atthe present time, the real property upon which the spring is located
9 is owned by Defendant Mary C. Bayard.
10 (H) At or near the time of the filing of its Complaint, Creek.éank Farm was then
11 using water from the subject spring for livestock and as a source of domestic water to
2 the residence of Marvin and Maureen Hegge. Marvin and Maureen Hegge are the sole
. shareholders of Plaintiff, Creek Bank Farm, Inc. The residence of Marvin and Maureen
5 Hegge is located on Creek Bank Farm’s real property.
16 (I)  Despite evidence that the spring had been used as a source of water for
17 the Creek Bank Farm property at various times, particularly in 1932 and from 1967 to
18 1979, the evidence was insufficient to establish that the spring had been used
19 continuously and without any interruption for two years or more during the period from

2
0 1909 to 1932 and during the period 1932 to 1967.

21

22 NOW THEREFORE, THE COURT MAKES THE FOLLOWING CONCLUSIONS
23 OF LAW:

24 l. The water which is the subject of this action is a "spring” and not a
» "watercourse". See:

26

Page -3- FINAL JUDGMENT [piudgmn2.586]



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

S~

1 Beisell vs. Wood, 182 Or 66, at 71, 185 P2d 570 (1947). ["A spring . . . may be defined

O 00 N N bW N

10

as a place where water issues naturally from the surface of the earth (citations
omitted). The water of the spring involved in the present case does not pass from
the tract of land upon which it arises, or becomes a source of any watercourse.
It merely seeps or flows directly into a small marsh upon the same tract, having
no perceptible outlet."]

Simmons vs. Winters, 21 Or 35, 27 P. 7, 28 Am St Rep 727 (1891). [A watercourse

" . ..Iis a stream of water, usually flowing in a particular direction, with well-
defined banks and channels, but that the water need not flow continuously -- the
channels may sometimes be dry . . . which even to the casual glance bears the
unmistakable impress of the frequent action of running water, and through which
it has flowed from time immemorial . . ."]

Il. The spring subject of this litigation and waters thereof, are the exclusive

(1 property of the Defendant, Mary C. Bayard. The water of the spring is not subject to

14
15
16

ATTORNEYS AT LAW
430 S.E. MAIN - P.O. Box 266
ROSEBURG, OREGON 97470-0049
Phone: (503) 672-4441
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12 appropriation by Creek Bank Farm. See:
13 Skinner vs. Silver, 1568 Or 81, at 94, 75 P2d21 (1938), quoting from Henrici vs.

Paulson, 134 Or 222, 293 P. 424 (1930). ["The spring and waters thereof,
involved herein, are the excusive property of defendants. The water of the spring
is not subject to appropriation by the plaintiffs . . ."]

Klamath Development Co. vs. Lewis, 136 Or 445, at 450, 299 P. 705 (1931). ["A spring

whose waters, because of seepage and evaporation, would not follow in any
channel or to or upon adjacent property, is not subject to appropriation by anyone
other than the owner of the land."]

Tarduer vs. Dollina and Elliott, 206 Or 1, at 42 - 43, 288 P2d 796 (1955). ["Where the

springs in question did not constitute headwaters of a spring, they belong
exclusively to owners of the land where they arose."]

Morrison vs. Officer, 48 Or 569, at 570, 87 P. 896 (1906). [" ... where ... the admitted

quantity is so insignificant that a surface stream is impossible, when spread over
the width of ground . . . the use of the water belongs to the person upon whose
land it first arises."]

lIl. A spring is not subject to appropriation by any person other than the

landowner. See:

FINAL JUDGMENT [pjudgmn2.586]
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to appropriation by any person other than the owner of such land."]

Klamath Development Co. vs. Lewis, 136 Or 445, at 450, 299 P. 705 (1931). ["A spring

. . . is not subject to appropriation by anyone other than the owner of the land."]

Fitzstephens vs. Watson, 218 Or 185, at 194, 344 P2d 221 (1959). ["Where spring

waters arising on an owner’s land do not flow from the spring in such a manner
as to constitute a watercourse, it has been held that the owner is entitled to the
exclusive use of such waters as against competing claimants (citations omitted)."]

IV. Creek Bank Farm bases its claim on two statutes: ORS 539.010 ["1909

Vested Rights"] and ORS 540.510 ["Appurtenancy"].

(a) In order to be entitled to a "1909 Vested Right-“-, Creek Bank Farm
must show a continuous actual application of water to a specific beneficial use,
from February 24, 1909 to present. The continuous actual application of water
to the specific beneficial use must not be abandoned for a period of more than
two years. Creek Bank Farm has failed to present evidence sufficient to find that
the subject spring water had actually been applied to a specific beneficial use and
Creek Bank Farm has failed to so present such evidence for at least the following
periods: Prior to 1932 and for the period 1933 to 1967. Having failed to present
such evidence, Creek Bank Farm has failed to present evidence sufficient to
make a "1909 Vested Rights" claim, pursuant to ORS 539.010.

(b) Creek Bank Farm also bases its claim upon ORS 540.510
["Appurtenancy”]. This Court concludes that ORS 540.510 does ndt apply to the
facts of this case. The facts of this case involve a "spring”, not a watercourse.
ORS 540.510 applies to certificated water rights, and the case at bar does not

involve a certificated water right, but instead involves a spring. A case similar to

FINAL JUDGMENT [pjudgmn2.586]
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the case at bar is Dressler vs. Issacs, 217 Or 586, 343 P2d 714 (1959). In
Dressler, the Court held the Plaintiff's use of spring water had not been
"appurtenant" to plaintiff's land. ORS 540.510 has its origins from Chapter 219,
Oregon Laws 1927, but was not discussed in Dressler. The Court concludes that
ORS 540.510 was not discussed in Dressler, because, as in the case at bar,
ORS 540.510 does not apply to springs. Finally, the Court also observes that
spring and spring water is not "appurtenant" to the land, but rather a part of the
land itself. See:

Skinner vs. Silver, 158 Or 81, at 98, 75 P2d 21 (1938). ["It might be said that the
springs and water in question are similar to appurtenances, but we do not deem
them as appurtenant to the land, but rather a part thereof (citations omitted)."]
V.  The subject spring and waters therefrom are "private” water, not public

water, and not subject to appropriation. See:

Beisell vs. Wood, 182 Or 66, at 71, 185 P2d 570 (1947). ["It is private water, a part of
the land upon which it arises, and belongs to the owner of that land."]

Fitzstephens vs. Watson, 218 Or 185, at 194 - 195, 344 P2d 221 (1959). ["Where
spring waters arising on an owner’s land do not flow from the spring in such a
manner as to constitute a watercourse, it has been held that the owner is entitled
to the exclusive use of the waters as against competing claimants . . ."]

Klamath Development Co. vs. Lewis, 136 Or 445, at 450, 299 P. 705 (1931). ["A spring
whose waters, because of seepage and evaporation, would not flow in any
channel or to or upon the adjacent property, it is not subject to appropriation by
anyone other than the owner of the land."]

ORS 537.800. ["However, the person upon whose lands the seepage or spring waters
first arise, shall have the right to the use of such waters."]

VI.  Creek Bank Farm’s claimed right to the subject spring water is not

"appurtenant” to its property.

FINAL JUDGMENT [pjudgmn2.586)
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NOW THEREFORE IT IS HEREBY ORDERED AND ADJUDGED that:

(1) Defendants’ Motion for a Directed Verdict, Dismissing Creek Bank Farm’s

Complaint with prejudice, should be and hereby is Granted.

(2)  Plaintiff's Complaint should be and hereby is DISMISSED with prejudice,

and Plaintiff shall take nothing thereby.

(3) The PRELIMINARY INJUNCTION (and any other similar Orders, including

Restraining Orders) entered by the Court on the 10th day of July, 1992 (filed 15 July

1992) should be and hereby is/are TERMINATED and DISSOLVED, and are declared

10

to be of no further force or effect.

11
12

14
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(4) Based upon the stipulation of the Parties, the Counterclaim of Defendants

13 is resolved as follows:

(a) That certain "Water Easement", more particularly described in
paragraph (2) [pages 2, 3 and 4] of that certain "Property Agreement”, dated the
1st day of July, 1988, and recorded in the Deed Records of Douglas County in
Book 1026, beginning at Page 601, as Instrument No. 88-09417, should be and
hereby is declared to be TERMINATED and EXTINGUISHED, and of no further
force or effect. Without limitation of any other provision of their Judgment, the
provisions of this subparagraph (a) are expressly declared to be a Final
Adjudication of the legal rights, duties and responsibilities between the Parties --
Plaintiff, Creek Bank Farm, Inc. (and their agents), and Defendants, Geronimo

Bayard, Mary C. Bayard, Cynthia Mandero and Steve Mandero (and their agents).
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(b)  Plaintiff, Creek Bank Farm, Inc., and its agents, including but not
limited to Marvin Hegge and Maureen Hegge, expressly acknowledge and the
Court declares that neither Plaintiff nor its agents (including but not limited to
Marvin Hegge and Maureen Hegge) have any right to be upon Defendants’ real
property (including any real property owned by Geronimo Bayard, Mary C.
Bayard, Cynthia Mandero and/or Steve Mandero) by virtue of an Easement
(including but not limited to the "Water Easement") created by that certain
"Property Agreement” [including but not limited to paragraph (2) of said Property
Agreement], dated the 1st day of July, 1988 and recorded |n the Deed Records
of Douglas County in Book 1026, beginning at Page 601, as Instrument No. 88-
09417. Plaintiff (including but not limited to its agents, Marvin Hegge and
Maureen Hegge), further acknowledge and the Court declares that it is unlawful
from them to journey upon, traverse upon or otherwise be found upon
Defendants’ real property (including the real property of Geronimo Bayard, Mary
C. Bayard, Cynthia Mandero and/or Steve Mandero), unless such act is done by
or under some other specific lawful authority [which lawful authority does not
include any right of easement formerly found in the Parties’ "Property Agreement”,
dated 1 July 1988, and recorded in the Deed Records of Douglas County in Book
1026, beginning at Page 601, as Instrument No. 88-09417].

23 As used in this paragraph, Defendants’ property includes that real property described

24 in Exhibit "B" of said Property Agreement, dated 1 July 1988, Deed Records of Douglas

25
26
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County: Book 1026, beginning at Page 601, Instrument No. 88-09417.
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1 (6) Defendants’ claim for attorney’s fees shall be made, heard and considered
2 pursuant to and under the provisions of ORCP 68.

DATED and SIGNED this __3__ day of September, 1992.

eodiwenct

William L. L'asswéll, Judge

© 0 NN o A W
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Charles F. Lee
of Attorneys for Plaintiff
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LAW OFFICES OF OFFICE AT 430 S.E. MAIN
MAILING ADDRESS: P.O. BOX 266
RANDOLPH LEE GARRISON, P.C. ROSEBURG, OR 97470 0049
ATTORNEYS AT LAW Phone: (503) 672-4441

Fax: (503) 672-4442

2 ly 1992 [l 2 RN R

8 July 199 RECHIVEE

Don Knauer JUL 31 1992
Adjudication Specialist WATER RESOURCES LEPT.

Oregon Water Resources Dept. SALEM, OREGON

3850 Portland Road, N.E.
Salem, Oregon 97310

RE: Creek Bank Farm, Inc.

SWR-47

Supplemental Affidavit of Kathleen A. Reed
Dear Mr. Knauer:

As anticipated from my last letter sent to you (24 July 1992), enclosed
please find a copy of a Supplemental Affidavit from Kathleen A. Reed.

This Affidavit from Kathleen Reed makes clear that she sold the subject
property to Bayard (then known as Floto, and her then husband) and to Cynthia A.
Mandero (then known as Speedy, and to her then husband) in 1973 (not 1975),
as expressed in her prior Affidavit.

Also, Kathleen Reed’s Affidavit states that she has no knowledge of the
use of the spring after the sale of the property, namely 14 February 1973.

Also enclosed is an Affidavit from Robert K. Speedy.

From the Affidavits which have been given to you, it remains
undisputed that the spring has not been used continuously at the Hegge (Creek
Bank Farm) house, and there was a lapse in use:

-- For three years (from June, 1974 until May, 1977). And,

-- For six years (December, 1977 until July, 1983).

See Affidavits of Bayard, Mandero and Smith, previously submitted to you.



Don Knauer
28 July 1992
Page 2

We also anticipate a Supplemental Affidavit from Richard C. Bemis,
which will be submitted to you when it is signed.
Very truly yours,

RANDOLPH LEE GARRISON, P.C.

Randolph Lee Garrison

By

RLG:ba

Enclosure

¢ (w/enc): Geronimo and Mary Bayard
Darryl Johnson

Gary Ball, Watermaster
[lwater6.586]
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Randolph Lee Garrison, P.C. Rﬁ'fmvw@

OSB No. 76142

Attorneys at Law JUL 31 1992
430 S.E. Main/P.O. Box 266 WATER RESOURCES LEPT
Roseburg, OR 97470-0049 SALEM, OREGON
Telephone: (503) 672-4441

Of Attorneys for Geronimo and Mary Bayard

BEFORE THE OREGON WATER RESOURCES DEPARTMENT
STATE OF OREGON
IN THE MATTER OF Case No. SWR-47
SUPPLEMENTAL AFFIDAVIT

OF
KATHLEEN A. REED

O O 2o g e K’ N

CREEK BANK FARM, INC.

=
o

s i s s “nir? “nn?

ot

=
]

STATE OF OREGON )
)ss.
County of Douglas )

472.4441
=
w»

=
~

|, KATHLEEN A. REED, being first duly sworn on oath, depose and say:

(303)
M e
[0} (&)]

ROSEBURG. OREGON 97470-0049

(1) My purpose for making this Affidavit is to supplement and correct

=
-2

my previous Allidavit made and signed by me on November 21, 1991.

M
© o

(2) My husband (now deceased) and | owned the property upon which

byl
Q

Hegges (Creek Bank Farms) now reside from 1969 to February 14, 1973 (not 1975).

e
p—

On February 14, 1973, we sold the subject property to Mary Bayard (then known as

O
At}

Floto, and her then husband) and to Cynthia A. Mandero (then known as Speedy,

v}
w

and to her then husband). A copy of the first page of the Real Estate Contract, is

o
g

atlached to this Alfidavit.

fab)
(9]

111

hye)
(o)

111

P
" 4. SUPPLEMENTAL AFFIDAVIT OF KATHLEEN A. REED (alido.se6
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(3) My knowledge of the spring and the use of the spring water on the
subject property ended when we sold the property,. namely February 14, 1973.
K Z ,%é/(/rt, %W
athleen A. Reed
T
SUBSCRIBED and SWORN to before me this{5_—day of July, 1992.
i R
S o ozl
LIRS LA Y Notary Public for Oreg
(SEAL) My commission expires: msq 2. | i
SUPPLEMENTAL AFFIDAVIT OF KATHLEEN A. REED [pallid9.586]



| REAL ESTATE CONTRACT

IN THIS CONTRACT, made and entered into this 14th  day of February, 1973,
KENNETH T, REED and KATHLEEN A. REED, husband and wife, hereinafter designated ‘
"Sellers", hereby agree to sell to ROBERT D. FLOTO and MARY C. FLOTO, husband and
wife, as tenants by the entirety, an undivided one-half interest, and ROBERT K,
SPEEDY and CYNTHIA A, SPEEDY, husband and wife, as tenants by the entirety, an
undivided one-half interest, hereinafter designated "Purchasers." who hereby agree
to buy from Sellers, in consideration of a purchase price in the amount of lwo
Hundred Ten Thousand and no/100 Dollars ($210,000.00), the following described
real property situated in Douglas County, Oregon, to-wit:

BEGINNING at the Northwest corner of the Elisha Williamson
Donation Land Claim Ho. 48, Section 12, Township 25 South,
Range 6 West, being also the Northwest corner of a parcel

of land conveyed to George A, and Delia Emma Trumbo described
in Volume 100, page 205 of Deed Records of Douglas County,
Oregon, and being also a point in the South boundary of

a parcel of land conveyed to the said Trumbos as described

in Volume 123, page 149 of said records; thence West along
the South boundary thereof to the Southwest corner thereof;
thence North along the West boundary of said parcel to the
Northwest corner thereof; thence East along tRe North
boundary of sald parcel to the Southwest corner of that parcel
nf Tand conweyed Lo Ver(l A and llazal N, Harlin as desey|bed
in Volume 126, Page 110, of said records; thence Hortherly
along the West boundary of said parcel as follows: HNorth

1° HWest 14.0 chains, North 76° West 2.95 chains, Morth 36°
15' West 4.02 chains, North 32° 15' West 1.84 chains,

Horth 5° 10' West 8.60 chains; West to a Westerly boundary

of the J. L. Gilbert Donation Land Claim No. 61, said
Township and Range, at the Southeast corner of Lot 2,

Section 1, said Township and Range, and North along said
Donation Land Claim boundary and East boundary of said

Lot 2 to an angle corner of said Donation Land Claim,
being the Northwest corner of said Martin parcel, and

also a point in the South boundary of a parcel of land
conveyed to W. A. Davidson as described in Volume 58,
page 125, of sald recordsy Lhence West alony a Soulh
boundary of said Donation Land Claim and a South
boundary of said Davidson parcel to a Southwest corner
of said Gilbert Donation Land Claim, being also a point
in the line between Sections 1 and 2, said Township and
Range; thence South along said section line to the quarter
‘corner between said Sections, being also a Southeast
corner of said Davidson parcel; thence West along the
East-West mid-section 1ine of said Section 2 and along

Fage -I- Real Estate Contract
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| RECEIVED
Randolph Lee Garrison, P.C.

OSB No. 76142 JUL 31 1992
Attorneys at Law

430 S.E. Main/P.O. Box 266
Roseburg, OR 97470-0049
Telephone: (503) 672-4441

SALEM, OREGON

Of Attorneys for Geronimo and Mary Bayard

BEFORE THE OREGON WATER RESOURCES DEPARTMENT
: STATE OF OREGON

Case No. SWR-47

AFFIDAVIT OF ROBERT SPEEDY
ON SPRING DIVERSION

IN THE MATTER OF

CREEK BANK FARM, INC.

STATE OF OREGON )
County of Douglas ;SS'

|, ROBERT K. SPEEDY, being first duly sworn on oath, depose and say:

(1) Icurrently reside in Sutherlin, Oregon. | previously resided in what
is now one and the same as the Hegge (Creek Bank Farm) residence [149 Rolling
Ridge Road, Oakland, Oregon 97462]. | have first hand knowledge of the herein
recited facts.

(2)  From 1973 until April of 1987, | lived with my tamily in what is now
one and the same as the Hegge (Creek Bank Farm) residence. During that time,
we had adequate domestic water to run the household (up to 5 members) from the
existing well near the house. We also ran livestock averaging over 250 head of

ewes and 40 head of cattle, and watered them from other wells and ponds.

(3) From June 1974 to May 1977, the water from the subject spring

AFFIDAVIT OF ROBERT SPEEDY [palfid5.586]

WATER RESOURCES _LPT.



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW

430 S.E. MAIN - P. O, Box 288
ROSEBURG, OREGON 97470-0049

(S I - VN

© oo =N o

10

11 -

12
13
14
15

(8303) 872-4441

16
17
18
19
20
21
22
23
24
25
26

Page -2-

located now on the Bayard property was entirely, exclusively and solely used by a
mobile home located on the other side of the Ranch. This mobile home was where
my sister-in-law, Mary Bayard lived, ‘namely 3285 Highway 138 West, Oakland,
Oregon 97462.

Between December 1977 and July 1983 the subject spring water was
again entirely, solely and exclusively used by the same mobile home. During this
time, my father and mother-in-law (Jesse and Lillian Smith) resided in the mobile
home [3285 Highway 138 West, Oakland, Oregon 97462]. My sister-in-law, Mary
Bayard, also resided in the mobile home from December 1977 until December 1978.

| am especially aware of the information contained in this Affidavit

because | maintained or helped maintain the spring water lines.

el J o i
Robert K. Speedy *~ .=~

i
SUBSCRIBED and SWORN to before me this 5" day of July, 1992.

9 T
ornanL SEAL ,Q / ;\ k\ -
\ . ,“ (.

NOTARY PUBLIG OREGON

I AN
ON No. 010773, Notary iblic for Oregon
W mmmsomn EXFIRES WOV, 8, 1 My commlission expires: * 4:1_

(-l

AFFIDAVIT OF ROBERT SPEEDY [paffid5.586]
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THE COURT: Have a seat.

DIRECT EXAMINATION

BY MR. GARRISON:

o » 0O P O P 0O

Would you state your full name, sir?
Gary Lee Ball.

And your occupation?

Water Master of District 15.

Does District 15 include Douglas County?
Yes.

Are you familiar with what we’ve been referring

to in this matter as the Hegge property or the Creek Bank

Farm property?

A.

Q.

is?

- o R &

(No response).

Are you generally aware of where that property

Correct.

And is that in your district?

Correct.

As a Water Master, what do your duties entail?

My primary function is to distribute water

betweén users in time of short supply.

Q.

What are your other occupations or what are your

other duties?

A.

To advise the public in their water-related

inquires, water-law related inquires.
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G. Ball - D

Q. Are you general familiar with the water law and
regulations?

A. Correct.

Q. Okay. Is that knowledge generally necessary as a

part of your performance of your duties?

A. Yes.

Q. How long have you been Water Master?

A. Since August of 1981.

Q. And before that, were you involved in the water
department?

A. Yes. I was an assistant Water Master from 1977
till 1981.

Q. Is Water Master the title and do you hold the
office of the most senior person in charge of water in
Douglas County?

A. Well, correct, yes.

Q. I'd like you to look at what I believe is
Plaintiff’s Exhibit 1. Plaintiff’s 1. I'm asking you to
be handed Plaintiff’s Exhibit 1.

Have you seen that document before, Mr. Ball?

A. Yes.

Q. Is that a water right application made by the
Hegges or Creek Bank Farm?

A. That’s a surface water registration statement

that was prepared for them, yes.
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-~ G. Ball - D ~

1 Q. To the best of your knowledge, the department has
2 || not taken any action to approve or disapprove that

3 [registration certificate, correct?

4 A. That’s correct.

5 Q. And that registration made by the Hegges is as of
6 || yet unadjudicated?

7 A. Correct.

8 Q. So at this point, it is simply an application, is
9 || that the correct understanding?

10 A. I guess the proper term would be a claim to an

11 ||undetermined right, yeah.

12 Q. I'd ask you to be handed Exhibit 111, please.

13 Exhibit 111 has also been put on this mylar so that we
14 ||can all understand where we’'re referencing it. Are you

15 |[generally familiar with this area through your prior

16 || experience as Water Master, namely, the Hegge property

17 || being owned down in the lower right-hand corner and

18 || property owned by Manderos and the Bayards to the north of
19 || that?

20 A. I'm familiar through examination of the -- of
21 || these documents, correct.

22 Q. Now, I want you to assume for a moment that what
23 ||is now depicted as the Bayard, Mandero and Hegge property,
24 [T want you to assume for a moment that that property was
25 [[all in one common ownership, okay? And that’s, for the
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sake of putting a label on that common ownership, let’s
call it the Speedy property, okay? And let’s assume
further that there is a spring approximately in this area
here that I'm indicating and on the map that’s Exhibit 111.
I'm indicating a spring that’s anywhere from the X with a
zero around it to this other area which is indicated by a
circle.

Now, if this property were in common ownership and if
the spring began and terminated on the same property, would
there be any need to obtain -- would there be any need by
the property owner to obtain a permit to use that spring
water from your office or any other office of the state?

A. No.

Q. Is that because a landowner has, as a matter of
qright, and it‘s not necessary to obtain a permit to use

spring water that originates and terminates on their own

property?
A, That’s correct.
Q. Stated another way, a permit from the state isn’‘t

Inecessary for spring water that originates and terminates

on their own property?

A. Correct.
Q. Now, let’s assume, further, that Speedy, who
owned the common ownership, divides off what is now

indicated on Exhibit 111 the Hegge property and let'’s
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assume that when Speedy does that that there is an
agreement entered into between her as seller and Hegges as
purchaser and in evidence as Exhibit 101, I think, is that
agreement.

First, are you familiar and have you examined prior to
today Exhibit 101, which is an agreement between Speedy and
Hegge?

A. Yes, I have.

Q. Now, the administration of the water laws -- let
me start over.

In your examination of Exhibit 101, you recognize, do
you not, that there was an agreement, portions of the
agreement dealt with the use of spring water on the Speedy
property by Hegges on the Hegge properties?

A. Correct.

Q. And that agreement provided limits to which the
spring water could be used and also provided a event that
the spring water use may be terminated. Do you recognize
those elements of the agreement?

A. Mm-Mmm (affirmative). Yes, I do.

6. Now, is there anything about your administration
of the water laws or in your administration of the water
laws that would prevent or prohibit the seller of property,
in my example Speedys, or the purchasers of the property,

in my example, Hegges, from entering into such an
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agreement?

MR. LEE: I‘d object, your Honor. It seems to be
calling for a legal conclusion, which is a matter for the
Court. 1If there’'s some law on this, then Mr. Garrison
needs to be showing it to you rather than trying to elicit
through a lay witness.

THE COURT: That’'s what I was thinking as this
line of questioning developed. However, recalling your
witness, you asked him a lot of legal questions, did you
not?

MR. LEE: Not nearly as many as Mr. Garrison did,
as I recall, your Honor.

THE COURT: Well, I know you --

MR. LEE: And more to the point, I don’'t recall
asking -- I was asking what he did.

THE COURT: Well, you were asking all kinds of
hypotheticals that I thought had some legal content but, of
course, that doesn’t answer this question.

Is there some other way you could ask this question

maybe that --

-

MR. GARRISON: I have asked it very carefully and
planfully and that I asked this witness in the
administration of the water laws, which is specifically his
bailiwick as Water Master of this county, whether or not

there would be any prohibition in his administration of the
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laws that would recognize this agreement in affecting his
administration of the laws. Keep in mind, he’s already
testified that he is the Water Master, that he administers
the water laws in this county and that he advises persons
with regard to these rights.

More -- not more importantly but equally importantly,
Mr. Lee has filed a lengthy memorandum in this matter. I
have also filed a points and authorities in this matter.
Mr. Lee and I are diametrically opposed. Mr. Lee claims
that there is some sort of capital letters in a
constitutional sense "statutory water right," quote
unquote, and that that statute -- that statutory water
right supersedes this agreement and while he hasn’t used
the words, makes it null and void as to any -- any effect
on these people.

THE COURT: Okay. Let me ask you a question.
Maybe this will get around it, maybe it will cause more
problems than if I remain quiet. Assuming that this --
you’ve got this agreement. Does the result of that
agreement result in, well, lead to your denial of Hegge’s
applfbation for water rights on that spring? I mean, in
other words, because there is an agreement, do you,
therefore, deny their application for water righ@s?
MR. GARRISON: That question does lead to more

problems. It leads to more problems because the question
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of access to the water is independent of whether or not
there is a water right.

MR. LEE: Your Honor, I think also the issue is
that Mr. Ball hasn’t indicated that he decides water
rights. That’s an issue that’s made administratively
through the Water Resources Department, which is what we’re
trying to get this issue decided.

THE COURT: Okay, I don’‘t know, you know -- well,
I was trying to make things simple and obviously I didn’t
but I mean if he were to answer Mr. Garrison’s question,
where would it lead us? I mean would that clarify the
issues? I mean he’s simply asking this witness whether
these parties can contract -- can enter into a contract
concerning his water right. That’s what he’s asking him,
right?

MR. GARRISON: Yes. More specifically, whether or
not there’s anything in the administration of the water
laws that would prohibit these parties from contracting
regarding this spring.

THE COURT: I'm going to let him answer that
question. Go ahead.

Q. Do you understand the question?
A. Yeah. There’s nothing in the law that would
prevent two parties from making an agreement on a source of

water of this nature.
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Q. Okay. Under the example that I just gave to you?

A. Right.

Q. Now, Mr. Ball, Exhibit 1, which is the water
right application, Plaintiff’s Exhibit 1, am I referring to
that number correctly? Yes.

Plaintiff’s Exhibit 1, which is the 1909 water right
registration, the unadjudicated water application, Mr. Lee
has asserted as one of the issues in this case a statute.

First, in adjudicating that water right, what factor
of ORS will the department which you’re a part of use to
adjudicate that water right? What Chapter of the ORS?

A. 539.

Q. And Mr. Lee, during the course of argument in his
brief in this case, has referred to a statute 540.510,
which I may have provided the Court a copy of before, but
I'11l provide it to the Court, and I’d also like to provide
to Mr. Ball a copy of the statute that I just mentioned,
540.510.

Now, in the adjudication, in your department’s
adjudication of that application, which is Plaintiff’s

Exhib&t 1, will 540.510 play any bearing whatsoever?

A, No.
Q. Why?
A. 540.510 refers to a certificated water right, and

provides for a method by which one can change the place of
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use, change the point of diversion of a certificated water
right. The -- there is no way statutorily one can change
the place of the use of a -- of a un-- of a undetermined
claim of the use of water.

Q. Okay. Now, let’s make sure that our terms are
accurate here. Plaintiff’s Exhibit 1, which is your pre
1909 water right application, that is not request of your
department for a certificated water right, correct?

A. Ultimately, it is. 1It‘s a request -- it’‘s a
claim at which some later time the department in
conjunction with the courts will determine a certificate of
water right.

Q. Okay. So there is -- there is also a -- another
kind of certificated water right and that’s the
certificated water right that is -- what I refer to as the
garden variety right, for e#ample, to go and appropriate
water out of a stream?

A. Right. You’'re referring to the standard
application permit process.

Q. Okay. And, again, for a spring, a certificated
righf'is not necessary for the landlord to apply for a
spring that originates and terminates on his own property?

A. That’s correct.

Q. In your department’s determination of the pre

1909 water right registration, which is Plaintiff’s Exhibit
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1, will your department take into account at all whether or
not there is access by the applicant to the water that he
is applying for.

MR. LEE: Your Honor, I might as well for what
it’s worth, I'd like to have a continuing objection to this
question and all these other questions as to the legal
import or as to how some other department -- as to how the
Water Resources Department would act from this witness.

THE CQURT: Well, maybe you should clarify. What
his connection is with the water resources. He’s Water
Master.

THE WITNESS: I'm an employee of the State of
Oregon Water Resources Department.

THE COURT: Okay. So I'll let him answer the

question.
Q. Did you understand the question, sir?
A. Would you repeat it, please.

Q. Yeah. 1In the determination of the Plaintiff’s
Exhibit 1, water right registration, 19 -- pre 1909, what,
if anything, will the department take into account, what
consiaeration will it make of access over other person’s
property by the applicant to get to the water?

A. None.

Q. In other words, the department will not take into

account at all whether or not there is access to the water
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even assuming they said you have a water right?

A. They said?

Q. Let me restate that. Let’s assume that
Plaintiff’s Exhibit 1 is adjudicated by the Water Resources
Department, the person that you’re an employee of, the
Water Master for this district. Let’s assume that that’s
adjudicated in Mr. and Mrs. Hegge’s favor, or Creek Bank
Farm’s favor. During the course of that adjudication, will
they take -- will the Water Resources Department take into
account access to the water?

A. Yes and no.

Q. Explain, please.

A. They will need to establish, indeed, that they
are using the water or have been using the water. But as
far as to whether or not they have a legal agreement to --
for their conveyance of the water, the department will not
consider that in its deliberation.

Q. Okay. And Why not? In other words, who else is
to consider that, if anyone?

A. It’s a matter for the parties who own the
propeEties that are involved to, and the courts, to -- to
agree to or decide.

Q. So in the adjudication of that pre 1909
registration, while there will be an adjudication of use of

the water, there will be no adjudication of access to it?
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Correct.
. That’s a matter for the courts?

That’s correct.

Lo 2 o -

Does a water right itself give to the applicant a

right of access to the water over another person’s

property?
A. It does not.
Q. Armed with a water right, even an adjudicated

water right in the applicant’s favor, does that water right

give the applicant a right to trespass on somebody else’s

property?

A. No.

Q. Now, the discussion that we’ve been having about
water, water right applications -- I need to start over,
I'm sorry.

Have you had conversations with Mrs. Hegge as Water
Master of Douglas County?

A. I have.

Q. And have the substance of what we’ve been

speaking about here today all been discussed with Mrs.

Hegge%
A. That’s correct.
Q. So she is not without knowledge from you of the

things that you’ve been telling the Court today?

A. That’s correct.
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MR. GARRISON: I have nothing further. Thank you
very much.
CROSS~EXAMINATION
BY MR. LEE:

Q. Mr. Ball, you’re the Water Master. Who is it
that decides issues of the validity of water rights claims,
particularly pre 1909 water rights claims?

A. The Director of the Water Resources Department is
empowered to examine the claims and make certain
determinations about the claims but ultimately the Court
will make the determination as to the existence or the
nonexistence of a water right.

Q. The division does an administrative adjudication
which can then be reviewed or is that reviewed and either
confirmed or not confirmed by the Court, is that right?

A. That’s correct.

Q. This scenario that Mr. Garrison keeps reciting,
the spring originates and terminates on a single owner’s
property, have you been out to see that spring?

A. No, I haven't.

Q. And, quite obviously, you weren’'t out there and
didn‘t see that spring in 1906, right?

A. No, I did not.

Q. By statute, all water in the state belongs to the

state, is that right?
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A. Correct.

Q. And by practice, water which arises from a spring
and flows either across the property line or into other
waters of the state, that’s public water, is that right?

A. That’s correct.

Q. And that question is one that is determined by
the status of the water at the time that appropriation is
initiated, is that right?

A. Hopefully.

Q. Okay. In other words, you can’'t take a bubbling
artesian well that flows fifty feet and falls into the
river, build a wall around it and suck it all up and say
this is no longer government water, this is now my private
water, is that right?

A. (No response).

Q. Or do you know?

A. I believe that there was -- I'm not -- I am
acquainted with a certain case where it seemed as though
someone was prevented from -- who was able to prevent
spring waters from leaving his land but I'm not acquainted
with Ehe details of that case. But in general, a spring
flow -- that flows off the property, then it’s public
Lwater.

Q. If the water from the spring flows off the water

-- off the property, absent whatever appropriation takes
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place, is that right?

A. Mm-Mmm (affirmative).

Q. And as a general notion, any water, whether it
belongs to the landowner or not -- well, let me back up for
a minute. Water that is appropriated becomes appurtenant

to the premises upon which the water is used, is that

right?
A, That’s correct.
Q. Okay. Now, if this were a brand new problem and

the water from this spring flowed from what’s now Bayard’s
property or allegedly Bayard’s property on to Mandero’s
property, Manderos would need to file an application for a
permit to use that water, is that right?

A. Correct.

Q. Okay. And --

MR. GARRISON: Your Honor, this is all very
interesting. Mr. Hegge himself has testified that the
water from the spring remains on Bayard’'s property and I
guess I'm frustrated with being able to get through this
hearing at four-thirty. Mr. Lee is asking abstract
questions ad nauseum that have nothing to do with this
case.

Are we going to be done with this today? 1I'd like to
argue this case. 1I’'d like to be through with it and, you

know, if the Court is inclined to grant another temporary
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restraining order, I’'m real disturbed over the lengthy
cross-examination about nothing to do with this case.

THE COURT: Well, whether it has or hasn’t, I
quess I ultimately decide that, and I -- I‘’m going to let
him ask a few more questions and so go ahead, Mr. Lee.

Q. Now, for people to appropriate water from this
spring, assuming that it’s public water now, requires a
water permit, right?

MR. GARRISON: Well, that is a fact not in
evidence. That’s --

MR. LEE: Your Honor --

MR. GARRISON: -- water now and therefore, I
object.

MR. LEE: A rising spring, what we have so far has
been a hypothetical question about the water from the
spring starting and terminating all on the same property as
well. I’'m asking what I don’t think is a hypothetical
question but --

THE COURT: You're asking more a question
connected to what the present status of the property is

involved are. I’ll let you go ahead.

Q. You haven’t seen the property, right?
A. Well, I've had -- I made no determining right. I
never was -- although I do get into making these types of

determinations but if a spring in its natural condition

|
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flows off the property of origin in a water course, then
the permit is required to appropriate it, whether you’re
the owner or -- owner of the property on which it arises or
some other user.

Q. Other than what the Hegges have done, has anybody
filed a permit for use of this water?

A. What was that again?

Q. Other than what the Hegges have filed has any
other party filed an administrative claim?

A. I have researched the water right records and I
find no -- I found no permits or pending applications for
this source.

Q. The -- and as I understand it, if the Hegges --
the Hegges, having made this claim to the use of the
spring, other interested parties have the ability to
intervene in the administrative proceeding to show or claim
that the Hegges would not be justified in using the water,
is that correct?

MR. GARRISON: What‘s that got to do with this
emergency request for a temporary restraining order, your
Honor? I‘m sorry, I‘m getting real impatient about getting
done today.

MR. LEE: Your Honor, the fact that there’s a
procedure that exists is all I'm going to bring out.

THE COURT: Okay. You can answer the question yes
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or no, if you know the answer.

A. There is a procedure whereby persons can assert
certain things in order that the director might deny or
reject the claim. And that’s -- those are specified in the
administrative rules, Chapter 690.

THE COURT: Go ahead.

Q. And do you know if that procedure has been begun
with the Hegges'’ claim and apparently some recent
objections from the other parties?

A. Yes. I guess you could say it’s begun because
letters were written which ostensibly contest the claim.

Q. Now, in what you’ve been saying to Mr. Garrison,
do you hold yourself out as an expert on the historical
development of water law in Oregon, including the leap
between riparian rights and the'appropriation laws,
particularly as they develop between 1890 and 19107

MR. GARRISON: Objection, irrelevant.

THE COURT: Sustained.

MR. LEE: Your Honor, on the question of
relevance, whatever the previous opinion testimony they
have had depends on large part on familiarity with those
legal issues.

THE COURT: I disagree.

MR. LEE: That’s all I’'d have.

THE COURT: Mr. Johnson.
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MR. JOHNSON: No questions, your Honor.
THE COURT: Mr. Garrison.
REDIRECT EXAMINATION
BY MR. GARRISON:

Q. Once again, last question, for a spring that
|arises on your own property and terminates on your own
property, is there any need to get a permit from your
office?

MR. LEE: Again, your Honor, 1'd object that this
is calling for a question about the interpretation of the
water law 1893, 1909 and the present?

THE COURT: QOkay, overruled.

A, Okay. 537.800 essentially authorizes a person to
use water from a spring on his own, whoever owns the
property, without a permit.

Q. So if you looked for a permit in your office for

a spring that originated and terminated on a owner’s own

property, you wouldn’t really expect to find one, correct?

A. Not necessarily. There are people that don’‘t
hfile water rights, whether or not there’s a spring doesn’t
make (inaudible). .

l MR. GARRISON: No further questions.

MR. LEE: Nothing more.
THE COURT: Okay. You may step down. May he be

excused? Yes, you’‘re excused.
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STATE OF OREGON INTEROFFICE MEMO
TO. Don Knauer, Adjudication Specialist DATE. 07/24/92
FROM Gary Ball, Watermaster 69’

SUBJECT: SWR-47 Field Inspection Report

On July 15, 1992, 1 accompanijed Mr. Geronimo Bayard on an
inspection of the spring development on his property which is the
source of water for SWR-47.

The development apparently consists of some sort of perforated pipe
buried in a depression having the appearance of a swale
approximately 1-2 feet wide and 20 to 25 feet 1long. There was
grass and tussock growing in the depression, with no water on the
surface of the ground. There were 3 galvanized 1" pipes sticking
out of the depression about 4 feet tall whose purpose is unknown.
They seemed to be attached to whatever is buried in the depression,
There was no evidence of a well defined channel or watercourse
issuing from the depression.

Approximately 20 to 30 feet down the hill from the depression, a
3/4" black plastic pipe comes out of the ground into a collection
box. The Hegge’s supply line had been removed from the box, and a
pencil sized stream of water was coming out the outlet and onto the
ground. I estimated the flow to be less than 1 gallon per minute.
The water was soaking into the ground immediately below the box,
and there was no evidence of a watercourse in this location either.

Approximately 50 feet down the hill from the collection box was a
large circular plastic tank (about 4 feet in diameter and 6 feet
tall) which Mr. Bayard claimed to have installed for both the
Hegge’s and the Mandero’s use. It was roughly half full. He
indicated that the judge had issued and order preventing him from
diversion of the spring water, and that he had immediately
disconnected the tank from the collection box.

There is no doubt in my mind that the source of water involved here
is not subject to appropriation, i.e., a private spring which Mr,
Bayard could use on his own property without a permit from the
Water Resources Department.

A watercourse, as defined in Simmons v. Winters, 21 Or. 35 (27 Pac. 7, 28 Am. St. Rep. 727), "is
a stream of water, usually flowing in a particular direction, with well-defined banks and channels,
but that the water need not flow continuously - the channels may sometimes be dry * * which even to
the casual glance bears the unmistakable impress of the frequent action of running water, and through
which it has flowed from time immemorial. * *"
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Randolph Lee Garrison, P.C.
OSB No. 76142

Attorneys at Law

430 S.E. Main/P.O. Box 266
Roseburg, OR 97470-0049
Telephone: (503) 672-4441

Of Attorneys for Bayards
IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOUGLAS COUNTY

CREEK BANK FARM, INC.,
Case No. 92CV-1350CC

CIVIL SUBPOENA
(Duces Tecum)

Plaintiff,
VvS.

GERONIMO BAYARD and MARY C.
BAYARD, CYNTHIA MANDERO and
STEVE MANDERO, Husband

and Wife,

et Nl N S s Nt st s bt st

_Defendanis

TO: Gary Ball
Oregon Water Resources Department
Justice Building, Room 103
Douglas County Courthouse
Roseburg, Oregon 97470
440-4255

You are hereby required to appear in the above entitled Court in Courtroom
No. "D" (Judge Lasswell) of the County Courthouse of Douglas County in the City of
Roseburg, Oregon, on Tuesday/Wednesday, the 28th/29th day of July, 1992, at 9:30
o’clock a.m., to testify as a witness in the above entitled case on behalf of Defendants,
Geronimo and Mary Bayard, and to remain until the testimony is closed unless you are
sooner discharged.

You are commanded to bring with you any and all books, papers, documents
or tangible things related to Creek Bank Farm, Inc., and the above entitled matter, Case
No. 92CV-1350CC.

Dated: 17 July 1992 m
Issued By: /Randdigh Cee Garrison
Attorney at Law

P.O. Box 266, Roseburg, OR/97470
Telephone: (503) 672-4441

| hereby certify that the foregoing is a complete and exact copy of the original
Subpoena in the above entitled case as the same appears for service.

Witness/Mileage Fee:

Randolph Lee Garrison

CIVIL SUBPOENA [PSUBPOEB8.586]
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OFFICE AT 430 S.E. MAIN
MAILING ADDRESS: P.O. BOX 266
ROSEBURG, OR 97470-0049
Phone: {503) 672-4441
Fax: (503) 672-4442

RECEIVED

JUL 27 1992

WATER RESOURCES DEPT.
SALEM, OREGON

Don Knauer

Adjudication Specialist

Oregon Water Resources Dept.
3850 Portland Road, N.E.
Salem, Oregon 97310

RE: Creek Bank Farm, Inc.
SWR-47
Revocation of Delia E. Trumbo’s Affidavit

Dear Mr. Knauer:
Marvin and Maureen Hegge (Creek Bank Farm) previously submitted

to you in support of their Application for a Pre-1909 Water Right Registration Claim
an Affidavit from Delia E. Trumbo.

Enclosed please find a copy of a further Affidavit from Delia E. Trumbo
withdrawing and revoking the Affidavit submitted by the Hegges. As you will read
in Delia Trumbo’s Affidavit, she states that she was "misiead" by the Hegges.

In support of their Claim, Hegges have also submitted Affidavits from
Richard C. Bemis and Kathleen A. Reed. | have prepared Supplemental Affidavits
for these persons as well. The new Affidavits are in the process of being signed
and will be sent to you when we receive them.

As you can see (especially with the revocation of the Trumbo Affidavit
submitted by the Hegges), the basis and support upon which Hegges (Creek Bank
Farm) are making a Pre-1909 Water Right Registration Claim has been deceptive.

So far, | have submitted five Affidavits to you. From these Affidavits,
please observe that it is undisputed that the spring’s site of use was diverted away
from the Hegges'’ residence for substantial periods of time:



Don Knauer
24 July 1992
Page 2

-- For three years (June of 1974 until May of 1977);

-- For six years (December 1977 until July 1983).

Accordingly, there should be no endorsement or approval of Hegges
Water Right Application.

Very truly yours,

RANDOLPH LE RRISON, P.C.

Randolph Lee Garrison

RLG:tls

Enclosure

cc (w/enc): Geronimo and Mary Bayard
Darryl Johnson
Gary Ball

Delia E. Trumbo
[lwater5.586]

RANDOLPH LEE GARRISON, P.C.
ATTORNEYS AT LAW




LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.
ATTORNEYS AT LAW
430 S.E. MAIN - P, O. Box 268

- <~ RECEIVED

1 Randolph Lee Garrison, P.C. . .JUL 2 7', 1992
OSB No. 76142 ~ -WATER RESOURCES DEPT.
2 Attorneys at Law SALEM, QREGON
430 S.E. Main
3 P.O. Box 266
Roseburg, OR 97470-0049
4 Telephone: (503) 672-4441
g Of Attorneys for Bayards
6 IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR DOUGLAS COUNTY
7
CREEK BANK FARM, INC.,
8 Case No. 92CV-1350CC
9 Piaintiff,
10 VS.
AFFIDAVIT OF
11 GERONIMO BAYARD and MARY C. DELIA €. TRUMBO

BAYARD, CYNTHIA MANDERO and
STEVE MANDERO, Husband
and Wife,

REVOKING PRIOR AFFIDAVIT

=
(SIS U

Defendants.

N s et aut? gttt et et gt it it “vauguntt “at®

(S03) 872-4441
[
i

]
(9]

STATE OF OREGON )
)ss.

ROSEBURG, OREGON 97470-0049

16 County of Douglas )

17 |, DELIA €. TRUMBO, being first duly sworn on oath, depose and say:
18 1. It has been brought to my attention that | signed a 1-page Affidavit
:z on November 21, 1991. A copy of this Affidavit is attached.

01 2. | hereby withdraw and revoke this Affidavit. | do so because the
22 altached Affidavit is being used by Marvin and/or Maureen Hegge for a purpose
23 other than that which I intended. | feel | was misled by Marvin and Maureen Hegge.
24 3. Mr. Hegge and Mrs. Hegge implied and led me to believe that they
25

own not only the Bemis ranch house but also the property on which the spring

n
[}

source is located. | now know that this is not true.

Page-1- AFFIDAVIT OF DELIA C. TRUMBO [paffid8.586}
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ATTORNEYS AT LAW
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17
18
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4, | did not really understand the Affidavit which Hegges gave me to

sign.

5. | have no personal knowledge of the spring or where the spring

water has been used after approximately 1915.

@W/ G 7/€ o

Delia €. Trumbo

SUBSCRIBED and SWORN to before me this Q,S day of July, 1991.

(SEAL)

AFFIDAVIT OF DELIA C. TRUMBO

(atn (i

Notary Public for Oregon
My commission expires: /7 ‘/’26%

T awra cod E
HOTARY PLUBLIC - fisr o]
My Commissian Expires ./2-3.5 73. i

[paffid8.586]



AFFIDAVIT

My name is Delia E. Trumbo. I reside at 1
Road, Oakland, Oregon.

I was born in 1905. I have lived in this vic
I am familiar with the source of water
Sections 2, 11, and 12, Township 25
presently owned by Mr. and Mrs.
Inc.).

1917 to the present time,

child. I can also remember
on the spring as well as M
property at one time or ang

c and livestock use since
1905, and that thg 2} 1905 to 1917 was also a
pipeline HowevEE i z is limited from
approximately 1917'b i

¢ .

«4£éﬁzcﬂéf?,

Delia E. TrMkc
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JUL 17 1992
LAW OFFICES OF WATER RESOURCES uEPT, OFFICE AT 430 S.E. MAIN
MAILIN RESS: P.O. BOX
RANDOLPH LEE GARRISON, PLEY, orecon  MALING ADDRESS: P.O. BOX 266
ATTORNEYS AT LAW Phone: (503) 672-4441
Fax: (503) 672-4442
15 July 1992

Don Knauer

Adjudication Specialist

Oregon Water Resources Dept.
3850 Portland Road, N.E.
Salem, Oregon 97310

RE: Creek Bank Farm, Inc.
SWR-47

Dear Mr. Knauer:

Enclosed please find a (Second) Affidavit concerning Creek Bank
Farm’s abandonment of any purported Pre-1909 water right registration claim. This
further Affidavit is from Mary Bayard and states that Creek Bank Farm has
abandoned use of the subject spring by voluntary agreement.

This and our previously submitted Affidavits express the reasons for our
objection to Creek Bank Farm’s application for endorsement of a pre-1909 water
right registration claim.

Very truly yours,

RANDOLPH LEE GA

y
Randolph Lee Garrison

RLG:ba

Enclosure

¢ (w/enc): Geronimo and Mary Bayard
Darryl Johnson
Gary Ball

Charles Lee
[lwater4.586)



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C,

ATTORNEYS AT LAW

430 S.E. MAIN - P, O. Box 266
ROSEBURG, OREGON 97470-004%

(503) 672-444)

Page "'
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Randolph Lee Garrison, P.C. REQEEVE@

OSB No. 76142

Attorneys at Law JUL17 1932
430 S.E. Main/P.O. Box 266 e LEPT
Roseburg, OR 97470-0049 WATER REsoggcéé% I&l) -
Telephone: (503) 672-4441 SALEM,

Of Attorneys for Geronimo and Mary Bayard

BEFORE THE OREGON WATER RESOURCES DEPARTMENT
STATE OF OREGON
IN THE MATTER OF Case No. SWR-47
SECOND AFFIDAVIT

OF MARY BAYARD
ON SPRING ABANDONMENT

CREEK BANK FARM, INC.

Nt Nt vt “ast” vt st “evnat?”

STATE OF OREGON )
County of Douglas ;SS'

|, MARY BAYARD, being first duly sworn on oath, depose and say:

(1)  I'have first hand knowledge of the herein recited facts. | make this
(Second) Affidavit for the purpose of contesting Creek Bank Farm’s application for
a Pre-1909 Water Right.

(2) Aftached hereto is a "Property Agreement". This Property
Agreement has been signed by Creek Bank Farm and has been recorded in the
Deed Records of Douglas County, Book 1026, Beginning at Page 601, as
Instrument No. 88-09417.

By this Agreement, Creek Bank Farm voluntarily abandoned (terminated)

any claim it had to the subject spring water, upon the fulfillment of construction of

a well on Creek Bank Farm’s property.

SECOND AFFIDAVIT OF MARY BAYARD [patfid6.586]
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LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.
ATTORNEYS AT LAW
430 S.E. MAIN - P, O. Box 266

16

ROSEBURG, OREGON 87470-0049
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Page -2-

Fulfillment of the obligation to construct a well on Creek Bank Farm’s
property has been accomplished. Specifically, the well and holding tanks have been
installed. Arrangements between the Parties were made to put in connecting pipes.
See letter from Creek Bank Farm’s Attorney, which is attached and dated 8 May
1992. Creek Bank Farm has refused further access to their property to hook up the
connecting pipes. A copy of a notice received from Creek Bank Farm is attached.
Accordingly, Creek Bank Farm has repudiated, rejected and unequivocally waived
any further performance concerning construction of the well.

In addition, pursuant to the Property Agreement, when Creek Bank Farm
had a right to use the water, its right was subordinate to the spring owner’s right to
water. Creek Bank Farm has had only the right to the "excess water". As the right
to water was subordinate, Creek Bank Farm would have no superior right to the
spring water, which is what would be necessary in order for Creek Bank Farm’s Pre-
1909 registration to be endorsed by the Water Resources Board.

In any event, Paragraph (2)(d) [Page 3] of the Property Agreement
provides that Creek Bank Farm’s right to use the water and the spring is to cease
and terminate, and thereby Creek Bank Farm has in fact voluntarily abandoned and

is no longer entitled to use the water from the spring.

Mary Bayard
SUBSCRIBED and SWORN to before me this day of July, 1992.

Notary Public for Oregon
(SEAL) My commission expires:

SECOND AFFIDAVIT OF MARY BAYARD [paffid6.586]



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
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Fulfillment of the obligation to construct a well on Creek Bank Farm’s
property has been accomplished. Specifically, the well and holding tanks have been
installed. Arrangements between the Parties were made to put in connecting pipes.
See letter from Creek Bank Farm’s Attorney, which is attached and dated 8 May
1992. Creek Bank Farm has refused further access to their property to hook up the
connecting pipes. A copy of a notice received from Creek Bank Farm is attached.
Accordingly, Creek Bank Farm has repudiated, rejected and unequivocally waived
any further performance concerning construction of the well.

In addition, pursuant to the Property Agreement, when Creek Bank Farm
had a right to use the water, its right was subordinate to the spring owner’s right to
water. Creek Bank Farm has had only the right to the "excess water". As the right
to water was subordinate, Creek Bank Farm would have no superior right to the
spring water, which is what would be necessary in order for Creek Bank Farm’s Pre-
1909 registration to be endorsed by the Water Resources Board.

In any event, Paragraph (2)(d) [Page 3] of the Property Agreement
provides that Creek Bank Farm’s right to use the water and the spring is to cease
and terminate, and thereby Creek Bank Farm has in fact voluntarily abandoned and
is no longer entitled to use the water from the spring.

Mary Bayard
SUBSCRIBED and SWORN to before me this ﬂﬁ‘day of July, 1992.

] .
\\im“ j \Bi Ndoe

Notary Public for Oregon

’ COMMISSION NO. prorz & blic _ _
B . My commission expires: il -t - “i%

c

SECOND AFFIDAVIT OF MARY BAYARD [paffid6.586]
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PROPERTY AGRPEMENT

{Including Easements and Right of First Refusal)

THIS AGREEMENT 18 hereby made and entered into on the date
hereinatter provided, by and between CREEK BANK FARM, INC,, an

Oregon Corporation (hereinafter referred to as “"Creek Bank

Farm"), and CYNTHIA A. SPEEDY lhereinafter referred to as
"Speedy"]:

WHEREAS, Speedy has sold (or intends to sell) to Creek Bank

Farm certain real property, which real property is more

particularly described in the attached Exhibit "A", which

Exhibit is made a part hereof as if recited verbatim herein;

WHEREAS, after the sale of sald property from Speedy to

Creek Bank Farm (described in the attached Exhibit “"A"), Speedy
will retain and remain the owner of the real property describaed
in the attached Exhibit "B", which Exhibit is made a part hereof
as {f recited verbatim herein:

WHEREAS, Speedy intends to grant to Creek Bank Farm an

easement for the use of water from a spring as more particularly
described herelin;

WHEREAS, Creek Bank Farm intends to grant Speedy .an

easement for water lines, more particularly described herein:
WHEREAS, Speedy intends to grant a "Right of First Refusal®
concerning the real property described in Exhibit "B":

HoWw THEREFORE, THE PARTIES AGREE UPON THE FOLLOWING TERMS,
CONDITIONS AND COVENANTS:

-1- PROPERTY AGHEEMENT (Agree.183)

2. DEFENDANT'S
EXl;IBIT
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(1) RECITALS! The above recitals are true,
{2) WATER EASEMENT: Speedy hereby grants to Cresk Bank

Farm a nonexclusive easement for the use of water from the
currently existing and currently developed spring, which spring
i8 located on the real property described in the attached
Exhibit "B". The right of easement granted in this paragraph .
(2) shall be 1limited &s follows!

(a) Creek Bank Farm shall have a right to use only that
water which 1s in excess of the water .used by Speedy. As used
in this subparagraph (2){a), the term "excess” means that Creek
Nank Farm has the right to use said water from said spring, but
only when either:

(1) The flow of water to Speedy is greater
than four gallons per minute; or

(11) Speedy's holding tanks are more than one-
half full. :

Whenever Speedy's flow of water is less than four
gallons per minute and Speedy's holding tanks are
less than one-half full, then Creek Bank Farm gshall
have no right to the use of saild water from said
spring.

{b) The right of easement granted to Creek Bank Farm in
this paragraph (2), includes:

58] The right to ugse mald water from the
currently existing and currently developed
spring;

(11) The right of ingress and egress over the
real property more particularly described
in Exhibit "P", but only for the purpose
of accesns to and from the currently
existing and currently developed spring,
and development, maintenancs, repair,
installation, construction, reconstruc-

-2~ PROPERTY AGREEMENT (Agree.18))
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tion, improvemant and/or use of the
currently existing pipeline running
therato: and . )

{L11) The right to use the currently existing
and currently developed pipeline which
currently exists over and across the real
property described in the attached Exhibit
"A" [which pipeline ia more particularly
dencribed in paragraph (3), below), but
only for the purpose of gaining access to
sald water from the currently existing and

! currently developed apring, as wsll as the

right (but not the obligation) to

maintain, repalr, install, construct,
reconstruct, improve and use said
pipeline.

{c) Speedy and Creek Bank Farm shall have the right (but
not the obligation) to maintain, repalr, install, construct,
reconstruct, improve and use the pipeline described in this
paragraph (2) and the following paragraph (3). Nelther Speady
nor Creek Bank Farm shall have a right to contribution or
indemnity from the other for any sums expended or materials used
in connection with the maintenance, repalr, inatallation,
construction, reconstruction, improvement or use of the pipeline
described in this paragraph {2) and the following paragraph (3).

{d) Creek Bank Farm's right of easement deacribed in this

GO

paragraph (2) shall cease and terminate upon the fulfillment of

e AN

.

Speedy's obligation described in paragraph (4) [WELL), below,

{e) The easement granted in this paragraph shall ba the

privilege of Creek Bank Farm, only, and shall not be assigned,
conveyed, released or otherwise alienated to any other person or
entity.

/77

-3- PROPERTY AGREEMENT (Agree,183)
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() The provisions of this paragraph (2) [WATER. EASEMENT)
shall ke binding upon Speedy's helrl. devisees, msuccessors and
assigns.

(1) PIPE EASEMENT: 1In connection with the conveyance of
the property described in Exhibit "A" from Bpeedy to Cresk Bank
Farm, Speedy reserves and retains unto hersulf {(her heirs,
devisees and assigns), and Creek Bank Farm, as owner of the real
property described in the attached Exhibit "A", does hereby
convey to Speedy (her helrs, devisees and assigns) [herein
referred to as "Speedy"), a perpetual easzement 40 feet in width
over the real property more particularly described in Exhibit
"A", the centerline of which easement is the currently existing
and currently developed pipeline, the beginning point of which
easement is approximately 855 feet South $7° 49°' 49" Eaat of the
Northwest corner of the real property more patticulatly_
described in Exhibit "A", and the ending point of which easement
15 approximately 35 feet North 80° 00' 00" East from a point
which {8 South 00° 00" 00' West 2040.17 feet from the Northwest
corner of the real property more particularly described 4n
Exhibit "A", The easement and pipeline descrihed herein is also
denctibed on the map whiich ia attached hareato and markad Pxhibit
“c", which map 18 made a part heresof as if recited verbatim
herein. The eanement described in this paragraph (3) (Pipe
Easement] shall be exclusive to Speedy with regard to the pipe
and water, however shall be nonexclusive with regard to the

land.

-4~ PROPERTY AGREEMENT {Agree.18)3)
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The easement described in this paragraph (3) [(Pipe
Easement] shall be for the following purposes:

(a) To maintain, repalr, install, construct,
reconatruct, improve and use the existing end
any future water line pervicing or in connec-
tion with the water supply used hy the real
property more described in Exhibit *B"., The
right granted herein shall bs to maintain,
repalr, install, construct,.reconstruct, improve
and use a singular:water line, A water linms may
be abandoned or replaced, but thexre shall be
only one operating and operable water 1line
within the eapement area, When maintaining,
repairing, installing, constructing, xecon-
structing, improving or using said water line,
Speedy shall perform all work so as to minimize
any waste or disruption to the real property
described in the attached Exhibit "A", And

{b) fFor the unlimited and uninhibited accass,
ingress and egrees, including but not limited to
accesn by any and all vehicles and equipment,
over the real property describad in Exhibit "a",
80 long as such accenn, ingresn and egress is
uged for or in connection with the water supply
of the real property more particularly described
in Exhibit "B", and B0 long a4 such access,
ingress and egress does not unreasonably
interfera with Creek Bank Farm's use and
occupancy of the real property more particularly
doacribed in the attached Exhibit "A",

Except in case of an emergency, Speedy shall give to Creek
Bank Farm not less than 48 hours notice prior to entering the
real property described in Exhibit "A" for the purpose described
in this paragraph (3) IP;PE EASEMENT] .

Any expense incurred by ﬁpeedy in connection with or
arising out of the grant of this easement described in ch;l
paragraph shall be paid for and borne by Spesdy,

The easemant described in this paragreph shall bs appur-

tenant to Speedy's real property, which real properxty is more

-5- PROPERTY AGREEMENT ° (Agree,183) . - " .-
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particularly described iﬂ the attachad Exhibit "B", The
dominant estate shall be S8Speedy's real property, more par-
ticularly described in the attached Exhibit "B", The servient
estate shall be the real pzopoity inoto particularly described in
the attached Exhibit *A", Tha terms, conditions and easement
contained in this paragraph (3) (EASEMENT) shall bind and/or
benefit the heirs, devisees, successors and assigns of the
parties. | '

(4) WELL! Not lgter than 31 December 1989, Speedy shall
pay for, provide, construct or cause to be constructed a well(s)
for the benefit of Creek Bank Parm. Said well(s) shall be
located on the real property more particularly described in the
attached Exhibit "A", As used in this paragraph (4) (WELL), the
term "well” or "well(s)" includes the construction, digging,
casing and topping, and all pumps and other'upparatus necessary
for the delivery of water from one or more wells in such a
manner and to such places more particularly described herein-
after.

Speedy shall construct or cause to be constructed said
well (), such that on the dates hereinafter provided, tha water
from sald well(s) shall be potable water and have a flow of not
less than 300 gallons within a 24 hoﬁr pariod. The minimum flow
deescribed in the foregoing sentence shall be determined,
measured and establiched on either the 1st day of August, 1988,
or the ist day of July, 1989, vhich date shall bs chosen at the

sole and exclusive election of Speedy.
.. L}

-6~ PROPERTY AGREEMENT : (Agrea,183).:. .. A4 "1~
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The location of said wal), mhali be 4in the sols and
exclusive discretion of Speedy, so long as sald well is 1ocated
on the resl property more particulafly'ddpcribod in the attached
Exhibit *A", Speedy shall aleo pay for, provide and construct,
or cause to be conatructed.‘phmﬁnnqhd‘bibelinea‘such that the
water from said well(a)kid Yéliveted to either the currently
existing holding tanks 6} such other holding tank(e) as may be
mutually agreed upon between.the parties at the time of thb
construction of said well,

The well, pumps and apparatus described herein shall be
built and constructed in accordance with all applicadble laws,
rules and regulations.

The provisions of this paragraph (4) l!ggg) shull be
binding upon the heirs, devisees, Bsuccessors and assigns of
Speedy.

(5) FIRST RIGHT TO PURCHASE: Speedy shall offer the sale

ot all or part of the real property more particularly described
in the attached Exhibit "B" to Creek Bank Farm, mores partic-
ularly as follows:

{a) puring the period provided for hereinbelow, if, and
in the event that Speedy ghall choose to consider to sell all or
part of the real property more particularly described in Exhibit
"B", then Speedy Ehall tirst give Written notice to Creek Bank
Farm stating the terms of any proposed salesj B

(b) As used in this paragraph’ (5) (FIRST RIGHT TO
PURCHASE], the term "sell or "sale” shall include hny sale,

-1- PROPERTY AGREEMENT ' (Agree,183) - "
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gift, lease, or rental of all or part of the real proporéy more
particularly described in the_uttachgdrthibit ) : L
(c) Creek Bank Farm shall accept the terms and conditions
proposed by Speedy by giving written notice to Speedy:
(1) Within not more than 10 waekdays after reaceipt
of Spendy's notice to Creak Bank Farm in the
g:ent of a rentél or leass of the pasture léndu:
(11) Within not more than 30 days in all other cases.
(d)  Creek Bank Farm's right of first rafusal described in
this paragraph shall at all times be conditioned upon!

(1) Creek Bank Farm not being in default under any
of the other terms of this agreement: and

(11) Creek Bank Farm not being in dafault under the
terms of a FPromissory Note and/or a Trust Deed,
which Promissory Nota and Trust Dsed are from
Creek Bank Farm and in favor of Speedy, and in
the principal amount of §9,800.00.

(e) In the event that Creek Bank farm does accept the
terms and conditiong of the sale as proposed by Bpeedy, then
said sale ghall be closed as soon as may be practicable and
reasonable under the circumstances then and there existing.

(t) In the avent that Creek Bank Farm does not accept or
shall fajl to timely respond to or shall fail to close the
proposed sale, then Speedy may thersafter proceed to sell the
real property described in the attached Exhibit *p*, to any
other person or purchaser, as recited in and consistent with the
terms of the proposed sale as prauqngod.to'Creek,Banﬁ Farm.,
Provided however, if Specdy offers the sale of all or part of

the real property more particularly described in the attached

-8~ PROPERTY AGREEMENT , (Agree, 183),,!_;.
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Exhibit "p", under terms or conditiona which are materially

M ftnrent than thona terms and condltlenn sbiarad to Crank Bk

Farm, then fpnedy ahint) agnin flrat offar to Crank Nank Parm tha
sale of the real property more particularly described in tLhe
attached Exhibit "B", and so forth, the right of Creek Bank Farm
to accept sald proposed sale and the right of Speedy to offer
the sale of all or part of sald real property to a third pesrson
or purchaser to be governed as provided above.

(g) The "First Right to Purchase" granted herein'by
Speedy to Creek Bank Farm shall terminate, expire and be of no
further force or effect not later than the expiration of tifteen
years from the dats of this agreement.,

(h) The "First Right to Purchase" contained in this
paragraph {5) shall be personal and be the personal privilage of
Creek Bank Farmy said First Right to Purchase shall not be
assigned, conveyed, released or otherwise alienated to any other
person or party. Speedy's obligations under this paragraph (5)
shall be only ro long as Speedy shall own the real property mors
particularly described in the attached Exhibit *"B", Speedy's
obligations under this paragraph (3) . [FIRST RIG T RCHASE] -
ghall be binding upon Speedy’s heirs, devisees under a will of
Speedy, and Speedy's donees (howsver, but shall not otherwise be .
binding upon Speedy's succesmors, purchasers or assigna).

{1) As of the daste of this Agreement, Speedy represents
and warrants that she has not rented or leassd to any other

person or entity the pasture land on the real property more

-9~ PROPERTY AGREEMENT (Apree,.183):¢ | o
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particularly described in the attachad Exhibit "p",

(6) BSTOCK WATER RIGHTH: B8peedy does hereby grant to.
Creek Bank Farm all of the Stock Water Rights which Speedy may‘
have and which may be in connstction with the real proparty more
particularly described in the attached EBxhibit "A", gpeedy
shall execute any and all further documents necessary to carty
into full force and effect her grant to Creek Bank Parm of all
of the Stock Water Rights which Speedy muy'have td coqvey;

mn "AS IS8"1 Spesdy's conveyance of the ieal property
more particularly deacribed in the attached Exhibit "A" to Creek
Bank Farm, is made by Speedy and accepted by Creek Bank Farm,
"as is", "where is", gnd *with all faults”, Except as expressly
provided herein, Speedy makes no warranty or representation
concerning the condition of the property, or any buildings or
structures thereon, and the parties expressiy agree that Speedy
has made no warranty or representation concerning the condition,
use, or availability ot'wuter on the property more particularly
described in the attached Exhibit "A",

(8) MERGER: In connection with the sale and conveyance

of the real property more partigulatly described in the attachsd
Exhibit “"A* from Speedy to Creex Bank Farm, the parties have
signed and executed the following documents and instrumentst

(a) This document, instrument and agresmenty

(b) A Special Warranty Deed;

(c) A Promissory Note (in the principal amount
of $9,800.00)

/17
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{(d) A Trust Deed aécuzing the psyment of the
Promissory Note deascribed above (in the
principal amount of §9,800,00))

(e) Documents, agreemants and inptruments in
connection with the assumption by Creek
Pank Farm of Speedy's ODVA mortgage.

Except as may be provided in the above documents, there
have been no warranties, representations or othar agreements
entered into between the parties, their agents or represen-
tatives. The documents, instruments and agreements listed in
this paragraph represent and constitute the entire and
integrated agreement between the parties and these documents
shall expressly supercede all prior negotiations, represen-
tations or agreements (whether written or oral). The documents,
instruments and agreements described in this paragraph shall
expressly supercedes and cencel the Earnest Money Receipt, Offer
and Acceptance entered into between the parties (dated 13 March
1987), and all addenda thereto., The agreements, documents and
instruments described in this parajraph may be amended only by a
written document, sBigned by the parties.

(9) LITIGATION EXPENSE: In ths svent a disputs should

arise betveen the parties, the unsuccessful party, his/their/its
heire, devisees and aasigns, egrees to pay to the prevaliling
party all of the prevailing party's litigation expense.
Litigation expense includes, but is not llmlged to!
(a) Reasonable attorney's tees, whather incurred
before, during or after litigation, or befors,
during or after an appealp

(b) Tha expense of title reports and policies; and

-11- PROPERTY AGREEMENT -: (Agree.183)aii4.: « -7
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(c) The expense of experts, including but not limited to

the expense of survoyors and tho expense of inves-
tigators.

DATED and SIGNED this [;t day of July, 1988.

CREEK BANK FARM, INC,

AT Sl > ﬂqz_
Cynthia A, Speedy ) Maureen Heqqo.%esl

STATE OF OREGON )
) 88,
County of Douglas )

Fersonally appeared befors me ths abova named Cynthia
A. Speedy, and acknowledgaed the foregoing inatrument to be hex
voluntary act and deed, before me this day of July, 1988,

(SEAL) My commission expires:__«/-/¢ -8

STATE OF OREGON )
) s8B.
county of Douglas )

Personally appeared bsfore me tha ahova named MAUREEN
HEGGE, who ir tha President, and MARVIN HEGGE, who ias the
Secretary, of \WREEK BANK FARM, INC,, en Oregon corporation, end
acknowledged 'the foregoing ,instrutent to be its voluntary act
and deed, befoie me this /[¢/ day of July, 1988,

"\ 77> _¢Q4 !'44!44

azZd
Y Notary Pug%ic for oregon
(SEAL) . My commission expirest

! 1
-12- PROPERTY AGREEMENT {Agres.18))
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EXINIDIT A

A porcel of 1end located 4n Sections 2, 11 and 12 of Township 25 Bouth,
Range 6 West, Hillamette Meridian, being & portion of that parcel of land
describod in & deed to Robert D, and Mary C, .Floto end Robert K, and Cynthia
A. Spoody ns recordad in Instrument Ho. 77-0203 of the Necords of Douglas
County, Orcgon and being more particularly described as followst

BEQINNING at the Northwast corner of the Eldsha Willimmson Donstion Land
Cleim No. #B, Section 12, Townehip 25 South, Rnnge 6 Hest, Willamette
Meridian, bning slso the Horthwest corner of that parcel of 1and conveyed to
Ocorge A. ond Lolia Emma Trumbo es recorded in Volumes 100, Pngo 2095 of the
Deed Necords of Douglas County, Oregon| thence South 0° 11° hO" Epst on the
Wosterly 1ina of said Donation Land Clafm Ho. 48 and alwp the Hesterly line
of anfd Volume 100, Pnge 205, 780.97 fest to m 5/8 inch iron rod on the
Westerly right of woy 1ine of County Noed Mo, 76, 88 relocated) thence the
following courses along said Westerly right of way line:

191,17 feot along tha nrc of a 1162,.10 foot radius curve left {the long
chord beors South 1h* 16' 20" Hest, 191.33 feet).to a 5/8 inch iron tod,
South 10° 31' 21" Wemt, 361.33 feet to & 5/8 inch iron rod, South 16° 23’
31" Hest, 99.06 foet to a 5/8 inch iron rod, 289.33 feet along the erc of a
911.93 foot radius curve right (the long chord bears South 19° 33' 06" West,
288.12 feet) to a 5/8 inch fron rod, South 26° 10°' 22" Hest, 101.47 feet to
n 5/8 tnch {ron rod, South 3M° 55' U5" West, 132.9% feet to & %5/8 {nch {ron
rod on the Westerly line of meid Donation Land Claim Ho. W8y thence North
88' sh* 42" Yent along snid Hesterly 1ins snd leaving the Westerly right of
woy 1ine of County ltoed Ho, 76, 271.1% feat to & 3/f fuch fron pipe at the
mont Westerly MHorthwest corner of snid Donation lend Cleim No. H8y thence
South 0° 13' 19" West continuing mlong the Hest 1ine of Donation Land Cleim
fo. UB, 395.60 fcet to ® 5/B inch fron rod ¢n the Hesterly right of wey line
of County Rosd Ho. 761 thence South 35° 55' 5" Heat leaving snid Hesterly
1ine of Donation lpnd Claim Ho. U8 and along seid WHesterly right of way
1ine, 315.10 feet to & 5/8 inch iron rody thence continuing miong said
Westerly right of woy 1ine, 195.53 feet along the arc of 8 208,73 foot
rodius curve right (the long chord bests South 61° hli* 46" Wost, 188.46 feet
to 8 5/8 tnch iron rod 30 feet right of Engineer's centerline station "A”
2423.61 of County Nood Mo. 76, sald point also being 30 fest right of
Engineer's canterling station 5+00,00 of County fload No. 101 thence leaving
the Henterly tight of way 1ine of County Noad Mo, 76 and along the Nottherly
right of way 1ine of County Rosd Ho. 10 the folloving coursest

Exhibit "A" Continued
Order No. 19178
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South 09° 12' 00" West, 363.U1 foet to o point, North B1* 53' WG Wost,
132.02 feet to e point, North B)* 28' 23" West, 115.83 fent to a point,
Horth 81° 56' 56" West, 98,05 feet to m point, 214.8Y fest along the arc
of n 1602.20 foot raedius curve right (the long chord bears Horth 73° 30°'
22" Wost, 21N1.67 feet) to a point, Horth 59° 35' 50" Host, 257.43 lest to

" & point, 292,32 feet mlong the arc of a 557.16 Foot redius curve 1eft (the
long chord bears North BY* 41' 13" West, 288,99 fest) to a point, North:
B5° OU' 55" Wemt, 71.50 feet to a point) thance Morth 14° 26' 24" Hest
looving maid Horthnrly right of way 1ine and along en existing fence line,
312,27 {aat tn n 4/8 fnch fron rndg thenea Horth 31° 21 5B” Heet - .
continuing nlong soid tence 1dna, 162,70 teet tuv a 9/8 Inth Lton prody
thance Horth 0° 03' 21" West continuing along moid fence 1ins, 674.13 feet
to n 5/0 foch {ron rodp thonce Hortl 12° HG* O"” Weat foaving anid fenco
1ine, 705.71 Inot to & nail end brass washer met in top of a fence corner
posty thonce North 6' U6’ 33" Wost, 371.60 feet to & nail and brass washer
sat {n top of o Fonce corner posty thence North 50° H6' 34" East, 209,75
feot to n 5/8 dnch {ron rodp thence North f° hii' 52% vWest, 117.10 foet to
8 5/8 inch {ron rody thence South 80' UO' 00" West, 21%,9% feat to & 5/B
inch iron rodi thence North 2010.17 feet to a 5/8 inch fron rody thence
South 57° 9’ 49" Enst, 2608,33 foet to a 5/8 inch iron rodi thence South
79° 51' 07" East, 612.66 lfeat to & 5/8 inch iron rod on the Hesterly 1ine
of that parcel of lend dencribed in a deed to Oerogs A. end Delta Emma
Trumbo ns recorded in Volums 123, Pege 1419 of the Deed Nacords of Dougles
County, Oregont thence South 0° 06' EB" Enst elong said Hesterly 1line,
905.00 feet to a 5/8 inch iron rod at the Bouthwest corner of said Volume
123, Foge 1191 thence North 89° 32° 20" East along the South line of said
Volume 123, Pnge 119, 237.40 feat to th point of beginning,
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EXHIBIT "B"

A parcel of tand Jocated in Sectlons 1, 2, 11 and 12 of Townshi f5 South
Range 6 West, Willamette Meridlan, Douéla; County, Oregon, and going nnre'
particularly described as follows:

BEQINNING pt the HNorthwest corher of the Elisha Willismson bonation Land
Claim Ho, U8, Soction 12, Township 23 South, Ronge 6 Wemt, being also the
NHorthwest cornor of na parcel of tend conveyed to Ooorgs A, and Delia Eeoma
Trumba descriled {n Volums 100, Page 203 of Deed Nncorda of Douglms County,
Oregon, ond being .nlso a point fn the South boundaty ol & prresl of land
conveyed to the soid Trumbos hs described in Volume 123, Page 1N9 of said
rocordsy thence HWest along the Bouthh boundary thereol to the Southwest
corner thervof} thence Horth elong the West boundary of seid parcel to the
Horthwest corner thereof| thence East niong  the Horth boundary of esid
porcel to tha Southwest corner of that percel of laond tonveyed to Veril A,
ond 1lnzel M. Movtin oe dencribed 4n Volums 126, Poge. 110, of suid recordss
thence Hortherly mlong the West boundary of said parcel es followst Horth
1° West 14,0 chains, Horth 76° Hest 2.99 cheins, Horth 36° H3' West h,02
chaing, North 32° 15' Weat 1,84 chatns, North 5° 10' Heat B.GO chainsp Hest
to 8 Westerly boundnty of the J.L. 0flbert boantion Land Claim No, 61,
said township nnd ronge, nt the Southeast corner of Lot 2, Section 1, sald
township and range, ond North elong snid Donation Land Cleim boundary snd
Enst boundery of said Lot 2 to an angla corner of sald bonotion Lond Clainm,
being the Horthwest corner of said Martin parcel, and also & point in the
South boundary of .a parcel ol land conveyed to W,A., Dbovidson as described
in Volumo 58, Pope 125, ol snid recordsy thance Hest elong @ South boundary
of snid Donation Land Clain and a South boundary of safd Dnvidson parcel to
e Southwest cotner of said Oilbert Donation Land Claim, being also a point
in the 1ine between Sections § and 2, said township and range} thence BSouth
along soid pection 1ine to the qunrter corner between snid sections, being
nlso o Southenst corner ol said Davidson porcely thence West oslong the
Eost-West mid-section lIine of snid Section 2, and elong snid South line of
Davidaon purcel to a point in the East 1i{ne of a parcel of land conveyed to
W.D. Whitehend ns described {n Volume 138, Pogs 285, of seid Necords, being
the Morthwest corner of the Notrtheast quorter of Southwest quarter of sald
Saction 21 thence South along snid property 1ine and and the Hest line of
enid Horthenst quarter of BSouthwest quartsr to ths Southwest corner
theraol, being o Southenst corner of snid Whitehend poarcel) thence Hest
olong a South boundory of snid parcel and the North 1ine of the Southwest
quarter of Southwest quarter to the 1ine between Sections 2 and 3 eaid
township ond rangej thence Soutl along soid 1ine to the corner to Gections
2, 3, 10 nnd 11 nnid township ond rengs, end continuing South elong the
1{ne betwoen Eectionn 10 and 11 to the most Northerly cotner of a paresl
conveyed to snld W.D, Whitehend as described in Volume 138, Pege 285, of
said tecordst .
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Exhibit B Continuad
Poge 2

thence olong the Enst boundory of said percel s followst  South 53° 26°
Enat 5.U% choins, South 20' 53' Enst 1,91 chnine, Bouth "3° §13' East 4,21
chainn, South 22° 35' East 7.65 chofns and South 7° 57' East 10,31 chains
to the Southenst corner thereof, being also 8 point in the North botmdary
of that parcel of lond conveyed to Evelyn B, Nose ns described 4n Volumse
223, FPoges 613 ond 615 of ssid records) thence East along ths Horth
boundary of maid poarcal to the Northeast corner thereofy thence eiong the
Enst boundnry of snid parcel es followsi South 24,50 cheins, South $7° A5°
Enst §,25 choine, South 60° 30' Fost 10.7 chains, South 3° 15' Eopst 6,97
chnins to the center 1ine of the Culupaora Creek) thence elong snid center
1{ne of Creel upatroom as foliowst Morth hY)* Enst 1,20 chains, Horth 717°
15' Eant 1.00 cheins, North 87° 30' Enst 2,95 cheins, Horth 69° Eost 5.3V
chains North h8° Nh5°* Enst 2.86 chaina, and North 67° 15' East 3,63 chainsy
thence lorth 771° East 3.63 chains to tha Northwest cornar of that parcel of
land conveyed to C.A. and Madge M, Miller ag described dn Volums 93, Fege
185, of sold rocordsj thence mlong the North boundary ol said Miller parcel
ns follownt South 78° 15' Eest 7.75 chains, Bouth B80* la' tant 1.82
chains, MHorth 88' 15' Enost 10.8% chains, and North H6* Enst B.12 chalns to
the Horthenst corner thereof being elso & point 4n the Hest boundacy of
Elishn Willinmgon Donation Land Cilaim Ho. HhB, ssld township snd rangsy
thence along the boundnries of soid Donation Lond Claim ns followst  Horth
9.0 chains to o NHorthweat corner thereof, Eost 9.50 choins to en interior
angle corner thereof, and North 28,46 chains to the place of beginning.
Excepting therefrom ony portion ol the parcel ol 1and conveyed to Oregon
State Nighwny Commission described 4n Volume 173, Pogs 29U, of snid
records, contained within the above description, all {n Sections 1, 2, 11}
ond 12, Township 25 South, Nongs 6 West, HWillametts Meridian, Douglas
County, Oregon.

ALSO the Southanat quovter of the Novthwest quurter, Section 2, Township 25
South, Mmnga 6 Wast, Willnmatts Haridinn, Doupglns County, Uregon.

LESS AND EXCEPTING those portions of the sbove described proporty rolensed
by lustrument HNowm., 77-9129, 70-19902, DU-1694%, 83-2015 end 07-9230, Deed
flocorda, bouglns County, Oregon,

ALSO LESS AND EXCEPTING THE FOLLOWING

A parcel of land located In Sections 2, 11 and 12 of Township 25 South, .
Rangs 6 Wost, \illomette Meridian, being & portion of that parcel of leound
deacribed in o deed to Robert N, and Mary C. Floto aond Nobert K. and
Cynthia A. Speedy ns recorded in Instruoent to, 77-0203 of the Necords ol

bouglas County, Oregon and being more porticularly described es followss
t



Exhibit B Continued IUOK].UZB"'A'C'!BJJ"- o

Pape 3 ° '

DEOINNING at tlie MNorthwest corner of the Eligha Williamson bonation Lend
.Clain Mo, 8, Beaction 12, Townahip 29 Bouth, Nange G West, HWillamette
Moridion, befng nlso the MHorthwest corner of that parcel of 1land conveyed
to COesorge A, ond Delia Emma Tiumbo as recorded in Volume 100, Pags 205 of
the DPeed Records of Dougles County, Oregony thence South 0° 11' 80" fast. on
the Wenterly 1ine of anid bDonntion Land Cleim No. 48 and also the Westerly
lins of soid Volume 100, Pege 205, 780.97 feet to & 5/8 dnch dron rod on
the Westorly ripht of way 1ine of County fload No, 76, es rsloceted| thance
the following cournes along enid Westerly right of way 2iner 191.67 fest
otong the arc of an 1M62,10 toot redius curve left (the long chord bears
South 1h* 16' 24" West, 191.33 feot) to a 5/0 inch fron rod, Bouth 10°* 31!
21" West, 361,33 feot to a 5/8 inch Lron trod, Bouth 16" 23' 31" West, 99.06
feet to o 5/8 dnch iron rod, 289.33 feat nlong the nre of e 914,93, foot
radius curve right (the long chord beors Bouth 23° 3%' 06 West, 200,12
feet) to o 5/8 dnch iron rod, South 26° 10' 22" West, 101.1i7 feet to a %/0
fnch  dron rod, South 31° 55' U5" Hest, 132,91 foet to & 5/8 inch fron rod
on tho Westorly 1ine of anid Donation Lond Cleim No, 40y thance Horthh B88°
SH' 02" Went nlong noid Westerly line and lenving the Westerly right of wey
line of County Nond No. 76, 271.14 fest to & 3/4 inch iron pips at the wost
Weatarlr Horthwest corner of saild Donation Land Claim Ho. A8y thence Bouth
0° 13' 19" Weat continuing nlong the West 1ine of Donation Land Cleis HNo,
U8, 395.60 feet to o 5/8 inch dron rod on the Hesterly right of wey 1ine ol
County Rond No, 763 thence South 35° FS' h5* Hest 1lenving said Hesterly
Iine of bonntion Land Cloim Ho. #8 ond elong said Hesterly right of woy
1ine, 315,10 feet to o 5/0 inch iron rodg thence continuing olong eaid
Weaterly right of way 1ine, 195,53 fest along the arc of a 208,73 foot
todius curve right {the long chord bears Bouth 61° hh' hW6™ Hest, 188,46
feet to o 5/0 inch iron rod 30 feet right ol Engineer's centeriine station
"A" 2423.61 of the County Nond Ho. 76, seid point ailmo being 30 feet right
of Englueer's centerline stotion $5¢00.00 of County flond No. 10 thence
lenving the Westerly right of woy 1ine of County foed No. 76 end along the
Hortherly right of way 1ine of County fload No. 10 the follovlnr courees)
South 89 12' 0B" West, 305.U1 leet to n point, HNorth OB1° 535' hG™ Hest,
132,02 feet to n point, Horth B83° 28' 23" West, 115.03 fent to a point,
Horth BN® 56' 56" Wost, 98.05 feet to a point, 214.8! feat along the src of
n 1602.20 foot radiun curve right {the long chord bears Horth 73° 30' 22"
Want, 211,67 tnnt) to a polnt, North 59° 35' 50" Hent, 257.h3 feet to a
point, 292.32 feet olong the arc of a 557,16 foot radius cutve telt (the
long chord benrs North B4° U1' 13" West, 288,99 leet) to m poiut, Morth B5°
o' 55" West, 71.50 feat to n polnt| thence Morth 1h° 26' 2I" Weet lesving
gnid Hotrthorly right of wuy 1ine and nlong en existing fence 1ina, 312,27
feat to & 5/8 inch 4ron rod; thenca Horth 31' 21' 58" VHeat continuing along
anld fence 1ine, N162.71 feet to m 5/8 inch fron rod] thence Horth 0° 03
2" Weat continuing along said fence.line, 674,15 feat to a 5/B inch iron
rody :
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thence North 12° 46' Of" Wost leaving eaid fence 1ine, 765.71 feet to @

nell &nd. brasn washer eet 4n top of a fence cornsr powty thence Morth 6°

h6' 33" Hest, 371.60 fast to a nnil end bress washer est &¢n top of a fence

cotner poastt thopce North S0°' h6' 3" Eaet, 203,79 fest to n %/8 fuch dron

rodf thencs HNorth 4°* 44" 52" West, 117,10 feet to a 5/B dnch dron rod)

thoncs South B0° 00' 00" West, 214,94 feet to a 5/8 dnch 4ron rody thence:
North 2010.17 font to 8 5/8 dnch {ron rod) thence Bouth 57° h9' Hh9". Past,

2608.33 fent to a 9§/0 inch fron rody.thence Bouth 79° 51' 07" Esat, 612,66

oot to n 5/B fnch {von rod on the Hesterly iine of that parcel of Yand

doscribed 4n a doad to Ocorgs A. and Deiis Ewma Trumbo me recorded in

Volume 123, Poge 119 of the Deed Nacords of Douglas County, Oregony - thence

South 0° 06' HO" Enst along snid Westerly line, 903.00 feet to a §/8 inch
iron tod at the Southwest corner of said Voluwe 123, Pogs 149y thence Horth
89° 32' 20" Enst slong the South 1ins of said Volume 123, Pegs 149, 237.%0
feut to the point of beginning. ’ .
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Parsons Lee & Kaser Ltd

Richard E. Parsons Attorney 505 S.E. Main / P.O. Box 1226 Marian Howe Legal Assistant
Charles F. Lee Attorney Roseburg, Oregon 97470-0308 Carrle D. Brock Lega Assistant
Stephen W. Kaser Atorney (503) 672-1611 Pamela M. Burge Legal Assistant

FAX # (503) 673-6537

May 8, 1992

HAND DELIVERED

DARRYL JOHNSON
ATTORNEY AT LAW
840 SE ROSE
ROSEBURG OR 97470

RE: My File No. L90-118
HEGGE v. MANDERO

Dear Mr. Johnson:

Mr. and Mrs. Hegge do not consent to a change of the pipeline construction date from
June 1 to May 11. The property is not ready for the extensive interference with
operations reqwred by construction, and could not be made ready by May 11. Further,
the property is to be toured on May 27 by officials from OSU, and doing the construction
project early is incompatible with that. Our expectation remains that construction will
begin June 1.

Your April 29 letter did not contain the sketch of the proposed construction location. |t
did have two pages of enclosures headed "Umpqua Research Company."

Sincerely your:
YY/}

PARSO»S,,LEE ﬁA SER, 14

Charles F. Lee

CFL/cdb
s/9/7 2



Mr., Bayard
Highway 138
Qakland, Or 97472

Junet, 1992
Dear Mr. Bayard,
Go away.

Sincerely,

M.

M. Hegge

President

Creek Bank Farm, Inc.
tiblling Ridge Hoad
Oakland, O 97462
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- 865 So. oMair N, ruEs DEFT
AMyetls Ceeek, QR 97457 WATER RE ReGoN

(503) 863-4340

January 26, 1993

Don Knauer

Adiudication Specialist
Oregon Water Resources Dept.
3850 Portland Rd. NE

Salem, Oregon 97310

Re: Creek Bank Farm, Inc. SWR-47
Dear Mr. Knauer:

I am now representing Geronimo and Mary Bayard. As you know in
addition to (Creek Bank Farm’'s claim with your department there
have been three other lawsuits between Bayards/Manderos and Creek
Bank Farm/Hegges. In settlement of those lawsuits Creek Bank
Farm has agreed to discontinue their claim for any water rights
on land belonging te Bayards or Mandercs. I am enclosing a copy
of that agreement. I ask that you close the claim by Creek Bank
Farm for water rights to the spring on Bayards or Mandercs land.

Sincerely,

Julie J&nes
Attorney at Law



Parsons Lee & Kaser PC MVED

ATTORNEYS AT LAW

— FEB - 1 1993
ichard E. Parsons Atorney 505 S.E. Main/ P.O. Box 1226 Mari i
.E. .0. ian H
CSZtharIes F. Lee Aorney Roseburg, Oregon 97470-0301 Carrie D. Br?)?:@‘ @WRCES DEPT.
ephen W. Kaser Asorney (503) 672-1611 Pamela M. Burge me:tOREGON

FAX # (503) 673-6537

December 29, 1992

JULIE JONES

ATTORNEY AT LAW

865 S MAIN ST

MYRTLE CREEK OR 97457

RE: My File No. L90-118
CREEK BANK FARM v. BAYARD/MANDERO

Dear Ms. Jones:

We are accepting your proposal in the settlement agreement dated December 28, 1992,
a copy of which is attached hereto, with the exception that paragraph 3 is too vague to
understand.

In lieu of paragraph 3 we offer the following language:

3) Mr. and Mrs. Hegge and Creek Bank Farm declare that they have no
interest in any real or personal property belonging to or in the possession of Mr. and
Mrs. Bayard, or either of them, or in any real or personal property belonging to Mr. and
Mrs. Mandero or either of them. Mr. and Mrs. Hegge specifically renounce all claims to
the spring water previously in controversy.

Enclosed with this counter offer is a Creek Bank Farm check for $1,327.39,
20% of the figure set by Mr. Garrison in his letter of December 7. You may negotiate the
check upon mailing me a copy of this agreement bearing the signatures of Mr. and Mrs.
Mandero and Mr. and Mrs. Bayard.

Sincerely yours,

PARSO LEE SER, P.C.

J,
G4

-

Charles F. Lee

CFL/cb



THIS IS OUR OFFER.
A 2
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MARVlN H -~ L)\j
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\m\

THIS OFFER IS ACCEPTED.

3.

MAQ REEN HEGGE é?

Dated: /229 -7 2—

7

GERONIMO BAYARD
Dated: /2~30 — 52

Yy

STEVE MANDERO
Dated:_ /2 3¢5 - &7

MA

Ddted:

Cc

Dated:

BAY,

IA MANDERO
/2~30- 7R
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SETTLEMENT AGREEMENT

December 28, 1992

1. This agreement is to be entered as a stipulated judgement in
all the pending cases between the Hegges/Creek Bank Farm and the
Bayards/ Manderos, specifically case numbers: 92CV1350CC/Appeals
#76920, 91CV1101CC, 91CV1773CC, for the purpose of giving all the
parties the ability to enforce the agreement by civil contempt

procedures.

2. All pending law suits, all pending administrative actions,
all disputes now existing involving Bayards, Manderos, Speedys or
their agents and Hegges, Creek Bank Farm or their agents are
settled in this agreement. There will be no disagreements, liens
suits, or discussions about any activities or issues originating

or existing prior to the date of this agreement.

3. Hegges/Creek Bank Farm declare that they have no interest
whatsoever in any real or personal property belonging to, in the
possession of; or claimed by the Bayards or Manderos.
Hegges/Creek Bank Farm further agree they will not attempt in the

future to make any claims monetarily, judicially,
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administratively or in any other way on any real or personal
property belonging to, in the possession of, or claimed by the
Bayards or Manderos based on any present or prior involvement or
interest.

Property includes, bup is not limited to. any spring. runoff
water, water of any other source or type, timber, mineral rights,

fencing, land, animals, and buildings.

4. Hegges/Creek Bank Farm's " right of first purchase'" granted
in the Purchase Agreement to purchase any portion of the real

property owned by Manderos is terminated.

5. Hegges/Creek Bank Farm will not contact in any manner any
federal, state. county or local governmental agency of any Kind.
including but not limited to Forest Service, Soil Conservation
Service, Fire Departments, Watermasters Office., Department of
Environmental Quality, LCDC, Planning Commission., State Water
Resources Department public records of any kind, concerning the

Bayards/Manderos or their agents and representatives.

6. Hegges/Creek Bank Farm will remove any liens or encumbrances
they have plaged on any property belonging to Bayards or

Manderos.

‘PAGE 2 SETTLEMENT AGREEMENT
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7. Bayards are not forgiving the second Trust Deed now owned by
them on Creek Bank Farm's real property. Bayards retain all of

the rights given them under the second Trust Deed.

8. The Hegges/Creek Bank Farm are restrained from having any
further contact with Bayards/Manderos. This includes but 1s not
limited to personal contact, telephone contact, and written

contact.

9. Any required permitted contact between the parties shall be

conducted through their respective attorneys.

10. Hegges/Creek Bank Farm must pay the existing judgement
rendered by Judge Lasswell on November 19, 1992 in case no.
92CV1350CC, as prepared by Mr. Garrison. Twenty (20) percent of
the judgement must be paid as the acceptance of this agreement,
no other form of acceptance is possible. The balance of the
judgement 1is due within ten (10) days of acceptance of this
agreement. If the balance is not paid within the time allowed,
then the settlement agreement is null and void. However, in that
case Hegges/Creek Bank Farm forfeit their 20% acceptance payment

and Bayards may keep it.

11. This offer is good for two days only. 1If acceptance of the
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offer is not 1in the law office of Julie Jones by December 30,
1692 at Spm. this offer expires. This offer will not be extended,

modified nor renewed.

12, The intent of this Settlement Agreement is to remove and
prevent 1involvement of Hegges/Creek Bank Farm in the past,
present and future business and personal affairs of
Bayards/Mandéros except as required to pay off the aforementioned
second Trust Deed. the current judgement, and to remove any liens

or encumbrances as mentioned in Item #6.

AGREED:

MARVIN HEGGE date MAUREEN HEGGE date
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PARSONS, LEE & KASER, P.C.

Charles F. Lee, Attorney %
505 SE Main /PO Box 1226 |
Roseburg OR 97470-0301 |
(503) 672-1611 |
OSB #74187 |

IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOUGLAS COUNTY

CREEK BANK FARM, INC.,, Case No. 92-CV-1350CC

|
l

!

MOTION TO TRANSFER
|
|
\

Plaintiff moves the court for an order transferring this action tS the director of

Plaintiff,
V.

GERONIMO BAYARD AND MARY BAYARD,
CYNTHIA MANDERO AND STEVE

)
)
)
)
)
)
;
MANDERO, )
)
)

Defendants.

the Water Resources Department to determine rights to the use ?f the water in

question, as provided in ORS 539, 01,2(2) |
|

This motion is well founded in law and is not for purposes o{ delay.
l

DATED this 7th day of July, 1992. |

PARSONS, LEE & KASER, P.C.

epam s ¥ LER ‘

|
t

By: CHARLESF. LEE
Attorney for Plaintiff |
OSB #74187 ‘
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1 PARSONS, LEE & KASER, P.C.
2  Charles F. Lee, Attorney
3 505 SE Main /PO Box 1226
4  Roseburg OR 97470-0301
5 (503) 672-1611
6 0SB #74187
7 IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOUdLAS COUNTY
8 CREEK BANK FARM, INC., ) Case Mo. 92-CV-1350CC
9 )
10 Plaintiff, )
11 ) MEMORANDUM IN SUPPORT
12w ) OF MOTION TO TRANSFER
13 )
14 GERONIMO BAYARD AND MARY BAYARD, )
15  CYNTHIA MANDERO AND STEVE )
16  MANDERO, )
17 )
18 Defendants. )
19 The proper resolution of this motion is illuminated by Oreqon! Lumber Co. v.

|
20  East Fork lrrigation Dist., 80 Or 568, 167 P 963 (1916). i

21 That case, like this, Involved vested water rights dating be:foré 1909, and the
22  problem of the proper assignment of the right to use water betweaenf two claimants.

|
23  That case involved the right to use water from the east fork of Hdod River. The
|

24  plaintiff lumber company ¢laimed to have dammed the river in 19@5 and to have

|
25  then begun appropriating 340 second-feet of water, The lumber company sought

26 acourt injunction to keep the defendant irrigation district from diverting water above

27  the lumber company's dam, in a quantity sufficient to irrigate 13,Q00 acres. The
28  lumber company said that diversion would deny the fumber comjpany adequate

29  water all through the growing season. The irrigation district, on t“he other hand,

i
30 claimed that its right to the water dated back to 1895, through a claim posted by a
|
Cage ' - MEMORANDUM IN SUPRQRT QF MQTICN TQ TRANSFER
£0°d SSBE WdLB:p 2667 ‘BT TNC PETBBLECDS :01 118 W0NA

31 predecessor private irrigation company.



1 The Circuit Court heard evidence and denied the injunction, a d the lumber
2  company appealed. It is not clear from the opinion when the injunction suit was
3 filed.
4 The Supretne Court, on reviewing the case on appeal, look note of tha referral
5  statute which is now ORS 539.021(2). The consensus of the oplnion of all the
6 members of the Supreme Court was that water Issues are suﬁlcienu( complicated,
7  and may involve so many collateral Issues, that they are very difficult to try in court.
8  The Supreme Court noted that the pradecessor to the Water Resources Department

9  was equipped to:

10 "ascertain and deatermine water rights In the first instange

11 far more accurately and effliciently than any court can n

12 the ordinary method based upon the usual plsadings and

13 manner of taking testimony."

14 The Supreme Court then reversed the trial court and remanded the case to

{5 the Circuit Court with directions to transfer the case to the water board for
16 determination, even though no party had previously requested such|a transfer, The
17 Supreme Court felt the administrative procedure, with subsecuent court confirmation,
18  was so superior to lrying water rights issues in court that it vacated thé trial court's
19 decision, even without finding there had been error.

20 In this case the volume of water In question is less than the volume of water

21 in Qregon Lumber Co., but the issues are just as complex, and maFe more difficult
22 by the passage of lime since the water from the spring was first appropriated. To
23  the extent that testimony of Cynthia Mandero suggested that water had previously
24  been appropriated to the property now owned by the neighbors named Smets, there

25 may be other potential claimants to the water. The rights off those potential

Page 2- MEMORANDUM IN SUPPORT OF MOTION TO TRANSFER
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1 claimants can be determined administratively, but not In tha context of this lawsuit
2 without making all potential claimants parties.
3 This case also may raise issues affecting the water policies of the state, so

4  that those issues are best addressed in an administrative forum. Deafendants

5 themselves tried to raise such administrative issues at the evidentiary hearing on the
6  preliminary Injunction, asking witnesses how the department would rula in various
7 hypothetical situations.

8 Proceeding with this case in its present posturs, without referral to the Water
9 Resources Departmeant, creates the risk of a great deal of wasted energy, since the

10 Supreme Court on appeal of this case might well follow the precedent it set in

11 Oreqon Lumber Co. and simply vacate any judgment of this court for the more
12 accurate and efficient fact finding procedure available administratNely.
13 Respectfully Subritted,

14 PARSONS, LEE & KASER, |P.C.

CLAWLE FLOLEE

18

16 By: CHARLES F. LEE
17 Attorney far Plaintiff
18 0SB #74187

|
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LAW OFFICES OF OFFICE AT 430 S.E. MAIN
MAILING ADDRESS: P.O. BOX 266
RANDOLPH LEE GARRISON, P.C. ROSERURG OB 97470004
ATTORNEYS AT LAW Phone: (503) 672-4441

Fax: (503) 672-4442
7 July 1992

Don Knauer RECEIVED

Adjudication Specialist

Oregon Water Resources Dept. JUL -8 1992
3850 Portland Road, N.E. WAT
Salem, Oregon 97310 EELRE";ASOSQEE?D SEPT-
RE: Creek Bank Farm, Inc.

SWR-47

Dear Mr. Knauer:

Enclosed please find Affidavits from the following persons:

(1) Mary Bayard.

(2) Cynthia Mandero. And,

(3) Jesse Smith.

Each of these Affidavits demonstrate that water from the subject spring
has been used at locations other than the Hegge (Creek Bank Farm) residence,
for periods in excess of two years.

Forthese and other reasons expressed in my previous correspondence,
Hegge's (Creek Bank Farm'’s) application for a Pre-1909 Water Right should be

denied.

If these Affidavits do not so resolve this matter, we continue to request
a Hearing on this matter.

Very truly yours,

RLG:tls/Enclosures RANDOLPH LEE GARRISON, P.C.

cc: (w/enc.) ‘ \ :
Geronimo and Mary Bayard £ , &Ki s C&a}u&w”\
Darryl Johnson

Gary Ball By Ly +s

[lknauer.586] Randolph Lee Garrison



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW

430 S.E. MAIN - P, O. Box 268
ROSEBURG, OREGON 97470-0049

(B03) 672-4441
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RECEIVED

Randolph Lee Garrison, P.C.
OSB No. 76142

Attorneys at Law JUL 08 1992
430 S.E. Main/P.O. Box 266 WATER RESOURCES L. 1.
Roseburg, OR 97470-0049 SALEM, OREGON
Telephone: (503) 672-4441

Of Attorneys for Geronimo and Mary Bayard

BEFORE THE OREGON WATER RESOURCES DEPARTMENT
STATE OF OREGON
IN THE MATTER OF Case No. SWR-47

AFFIDAVIT OF MARY BAYARD

CREEK BANK FARM, INC. ON SPRING DIVERSION

N Nt e st st s st

STATE OF OREGON )
County of Douglas ;SS'

I, MARY BAYARD, being first duly sworn on oath, depose and say:

(1) | have first hand knowledge of the herein recited facts. | make this
Affidavit for the purpose of contesting Creek Bank Farm’s application for a Pre-1909
Water Right.

(2) From June 1974 until May 1977 and then again from December
1977 until December 1978, | resided in a mobile home on the other side of the
Rolling Ridge Ranch, namely at 3285 Highway 138 West, Oakland, Oregon 97462.
At the present time, this is one and the same address as is now the residence for
Robert and Sherri Smets. During this time, water from the spring which is the
subject of Creek Bank Farm’s application was completely and entirely diverted for

my use, exclusively. | primarily put the water to use for domestic, agricultural and

ranching purposes. During this time, none of the water was diverted to what is now

AFFIDAVIT OF MARY BAYARD [paffid2.586]



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
(503) 672-4441

430 S.E. MAIN - P. O. Box 266
ROSEBURG, OREGON 87470-0049
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the Hegge (Creek Bank Farm) residence. During this time, Cynthia Mandero (fka
Speedy) resided in one and the same home now occupied by Hegges (Creek Bank
Farm).

My parents (Jesse and Lillian Smith) resided with me from December
1977 until Decernber 1978. After December 1978 and until July 1983, my parents
(Jesse and Lillian Smith) resided (alone) in the same mobile home, 3285 Highway
138 West, Oakland, Oregon 97462. During this period of time, the water from the
subject spring was used completely, exclusively and totally by my parents (Jesse
and Lillian Smith). None of the water was used by Cynthia Mandero (fka Speedy),
who was then living in one and the same residence now presently occupied by
Hegges (Creek Bank Farm).

(3) From 1974 through 1982, | spent a great deal of time in my sister’s
(Cynthia Mandero, fka Speedy) home, one and the same house now owned by
Hegges (Creek Bank Farm). | observed that the then Speedy household (up to 5
persons) had more than adequate potable water (for domestic use) without the use
of the spring, and in fact did not use water from the spring. The source of domestic
water for the then Speedy household was from an existing well near the house.
Livestock was watered from the same and other existing wells and ponds.

(4) From the above, water was not used from the subject spring (at
all) by the now Hegge (Creek Bank Farm) [149 Rolling Ridge Road, Oakland,
Oregon 97462] household:

-- For three years (June of 1974 until May of 1977); and,

-- For six years (December 1977 until July 1983).

/17

AFFIDAVIT OF MARY BAYARD [paffid2.586]



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
(503) 672-4441

430 S.E. MAIN - P, O. Box 266
ROSEBURG, OREGON 87470-0049
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(5)
Water Right.

43 NOTARY HUAND) At N

¢ ,..r,v.-; omwss. o mao(i B

For these reasons, Creek Bank Farm is not entitled to a Pre-1909

Qe nd et Ao
Notary Riblic for Oregon
My commission expires: § -\l Gt/

omcw_ SEAL

e

AFFIDAVIT OF MARY BAYARD [paffid2.586]



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.
ATTORNEYS AT LAW
(BO3) 672-4441

430 S.E. MAIN - P. O. Box 266
ROSEBURG, OREGON 97470-0049
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Randolph Lee Garrison, P.C. RECE'VED

OSB No. 76142

Attorneys at Law JUL 08 1992
430 S.E. Main/P.O. Box 266

Roseburg, OR 97470-0049 WATER RESOURCES DEP .
Telephone: (503) 672-4441 SALEM, OREGON

Of Attorneys for Geronimo and Mary Bayard

BEFORE THE OREGON WATER RESOURCES DEPARTMENT
STATE OF OREGON
IN THE MATTER OF Case No. SWR-47

AFFIDAVIT OF JESSE SMITH

CREEK BANK FARM, INC. ON SPRING DIVERSION

N et vt st st "ot “scma”

STATE OF OREGON )
County of Douglas ;SS-

I, JESSE M. SMITH, being first duly sworn on oath, depose and say:

(1) | am a retired Major from the United States Air Force. | currently
reside in Myrtle Creek, Oregon. | previously resided at 3285 Highway 138 West,
Oakland, Oregon 97462. This is presently the Robert and Sherri Smets’ residence.
| have first hand knowledge of the herein recited facts.

(2) My wife, Lillian Smith, is presently deceased. In December 1977,
my wife, Lillian Smith, moved into a mobile home located at 3285 Highway 138
West, Oakland, Oregon 97462 on the Rolling Ridge Ranch property. In March of
1978, | moved into the same mobile home. We resided continuously in the mobile
home through July 1983. During this entire time (December 1977 through July

1983), our water source was the subject spring, now located on the Bayard property.

The subject spring was solely, exclusively and only used by us at our mobile home

AFFIDAVIT OF JESSE SMITH [paffid3.586]



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

(5038) €672-4441

ATTORNEYS AT LAW
430 S.E. MAIN - P. O. Box 286

ROSEBURG, OREGON 97470-0049

Page

1 [3285 Highway 138 West, Oakland, Oregon 97462]. During this time, the subject
2 spring was not used by anyone else.

S (3) lam especially aware of the above facts because myself (together
4 with Robert Speedy) maintained the water line which carried the spring water to the
mobile home in which | resided.

‘ uct;m'o._“'\
Jasse Smith

O O =2 O O

SUBSCRIBED and SWORN to before me this 1};“‘“ day of July, 1992.

- . ’ 4 o .
FFICIAL SEA A q \ . o R U
Tacy b sl (g&m ZoSAloa

N S TACY L. SILV
{ (S5 noraRY PUSLIC - OREGON i
COMMISSION NO. 010773 ) Notary Pubjic for Oregon L F
=" Y COMMISSION EXPIRES WOV, §, 195 My commission expires: -y -~ . 145
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LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

(503) 672-4441

ATTORNEYS AT LAW
430 S.E. MAIN - P. O. Box 266

ROSEBURG, OREGON 87470-0049
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Randolph Lee Garrison, P.C. RECE'VED

OSB No. 76142

Attorneys at Law JUL 08 1997
430 S.E. Main/P.O. Box 266 WA

Roseburg, OR 97470-0049 TER RESOURCES Ly,
Telephone: (503) 672-4441 LEM, OREGON

Of Attorneys for Geronimo and Mary Bayard

BEFORE THE OREGON WATER RESOURCES DEPARTMENT
STATE OF OREGON
IN THE MATTER OF Case No. SWR-47
AFFIDAVIT OF
CYNTHIA MANDERO

CREEK BANK FARM, INC. ON SPRING DIVERSION

Nt Nt vt v vt vyt gt “vepas?”

STATE OF OREGON )
County of Douglas ;SS.

|, CYNTHIA MANDERO, being first duly sworn on oath, depose and say:

(1) I have first hand knowledge of the herein recited facts.

(2) From 1973 until April 1987, | resided in the residence which is one
and the same residence now occupied by Hegges (Creek Bank Farm). This
residence is addressed as: 149 Rolling Ridge Road, Oakland, Oregon 97462.
From June 1974 to May 1977, the water from the subject spring (now located on
Bayard’s property) was totally, exclusively and completely diverted to and used by
a mobile home on the other side of my ranch. The mobile home was the residence
of my sister, Mary Bayard, 3285 Highway 138 West, Oakland, Oregon 97462. The

subject spring was her only source of water. She used it exclusively. None of the

spring water was used by me at my residence, which is now one and the same

AFFIDAVIT OF CYNTHIA MANDERO [paffid4.586]



LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
(803) €672-4441

430 S.E. MAIN - P. O. Box 266
ROSEBURG, OREGON 87470-0048

Page

residence of Hegges (Creek Bank Farm), 149 Rolling Ridge Road, Oakland, Oregon
97462.

From December 1977 to July 1983, my parents, Jesse and Lillian Smith,
resided in the mobile home, 3285 Highway 138 West, Oakland, Oregon 97462. My
parents resided with my sister (Mary Bayard) from December 1977 until December
1978, and then resided at the mobile home alone from December 1978 until July

1983. During the period of time from December 1977 to July 1983, the subject

© O ~N o ;> v

spring was entirely, exclusively and only used by the mobile home, 3285 Highway

138 West, Oakland, Oregon 97462.

=
(@

11 During the years that | lived in what is now one and the same home as

12 the Hegge (Creek Bank Farm) home [149 Rolling Ridge Road, Oakland, Oregon

3 :
1 97462], we had adequate potable water for domestic use from a well near the

14
house. This well adequately serviced a household of up to five members. The
15

16 water supply was adequate even during the years in which the spring water was
17 used exclusively by the mobile home [3285 Highway 138 West, Oakland, Oregon
18 97462). We also ran an average of over 250 head of ewes and 40 cattle and had
19 ample water from the other existing well and ponds.

20 (3)  Accordingly, from the above, water was not used from the subject
21 spring (at all) by the now Hegge (Creek Bank Farm) [149 Rolling Ridge Road,

22
Oakland, Oregon 97462] household:

jz -- For three years (June of 1974 until May of 1977); and,
o5 -- For six years (December 1977 until July 1983).
26 /11

/1]
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LAW OFFICES OF
RANDOLPH LEE GARRISON, P.C.
(503) 672-4441

ATTORNEYS AT LAW
430 S.E. MAIN - P, O. Box 26686

ROSEBURG, OREGON 97470-0049

Page

o TS B S R

For these reasons, Creek Bank Farm is not entitled to a Pre-1909 Water

Right.

7
// % . Vi é ’
;9k7;;;;’» /0 /4?45%}16352241 -

Cyfthia Mandero
SUBSCRIBED and SWORN to before me this 3 tL‘“day of July, 1992.

OTFFgCML SEAL
NOTARY PUBLIC - OREGON

/7 COMMISSION NO. 010773 &
°°mm°m {UPIRES MOV § 145 |
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AFFIDAVIT OF CYNTHIA MANDERO

’\iik&b& / \ »\ \& [N

Notary Pub}gc for Oregon

My commission expires: {1

(-

[

[

[paffidd.586]
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LAW OFFICES OF OFFICE AT 430 S.E. MAIN o
MAILING ADDRESS: P.O. BOX 266 " * ' "
RANDOLPH LEE GARRISON, P.C. ROSEBURG. OR 974700045
ATTORNEYS AT LAW Phone: (503) 672-4441
Fax: (503) 672-4442
3 July 1992
Don Knauer
Adjudication Specialist
Oregon Water Resources Dept.
3850 Portland Road NE
Salem, OR 97310
Re: Creek Bank Farm, Inc.

SWR-47
Dear Mr. Knauer:
Thank you for your letter, dated 1 July 1992.

| understand your letter to attempt to make clarification of the issues
involved in Creek Bank Farm’s application for a Pre-1909 Water Registration.

The following statements are intended to be a clarification and
correction to the understandings set forth in your letter.

(1)  Yes, Bayard owns the property on which the spring arises.
(2) Yes, Creek Bank Farm'’s pipeline crosses over Bayard’s property.

(3) Creek Bank Farm’s pipeline also crosses over two other
properties before it gets to its property.

You have misread and misinterpreted the color coded map and key.

Bs Wy Both Bayard and Mandero have used and continue to want to use the spring water..

wew? & The color coded map was simply intended to show where the spring water has

”;f‘:f: been diverted during the times that the subject area was in the common ownership

* of Mandero and how the water has been used when the Mandero property was
parcelled.
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Don Knauer
3 July 1992
Page 2

(4) As expressed in my previous letters, we do intend to present
further evidence that the spring water was used for a period of more than two
continuous years, not at Creek Bank Farm’s residence. We are in the process of
preparing and having signed at least two affidavits to this effect. When the
affidavits are signed, they will be submitted to you.

(6)  The 1 July 1988 Property Agreement entered into by Creek Bank
Farm directly affects the Department’s determination. This is because the
Department cannot grant a Pre-1909 Water Right to an applicant, who, by written
agreement has expressly provided for the termination of the use of that water.
This is particularly important to us. Creek Bank Farm and its attorney have
expressly stated and contended in Court that their Pre-1909 Water Application and
any subsequent recognition by your Department, by itself and as a matter of law,
gives Creek Bank Farm a superior right to the water (over the landowner) and a
right to trespass upon the landowner’s land to appropriate the water. These false
and incorrect statements made by Creek Bank Farm have added to considerable
confusion inside and outside of the Courts. Quite frankly, it is quite inadequate for
you to say that the issues raised by our objections are “private party matters" and
the "department does not get involved with private party matters". This is because
Creek Bank Farm claims much more by its "application” for a Pre-1909 Water
Right, than the law allows. Your clarification of these issues is crucial. Otherwise,
Creek Bank Farm will continue to misuse and abuse the authority of your
Department’s decisions.

(6) We have in the past, and do once again, specifically request a
full and fair hearing. At the hearing, we intend to present evidence that Creek
Bank Farm’s application is not consistent with the facts or the law.

(7) We are not clear about the information you are acting upon. We
specifically request copies of all items which you are taking into account in making
decisions.

Very truly yours,
RLG:ba RANDOLPH LEE GARRISON, P.C.
c: Charles Lee
c: (w/7/1/92 ltr):
Mary Bayard
Darryl Johnson
¢: Gary L. Ball, Watermaster District No. 15

RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW



- DARRYL E. JOHNSON, P.C. ™ _ et ‘
ATTORNEY AT LAW Co - : :

840 S.E. Rose Street
Roseburg, Oregon 97470

W i 1 (GB3).673-4466 or (503) 672-5404
P
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Oregon Water Resources Dept.
3850 Portland Rd. N.E.
Salem, OR 97310

Attention: Mr. Don Knauer

RE: SWR-47 (CREEK BANK FARM, INC.)

Dear Mr. Knauer:

This will acknowledge receipt of your letter of June 9,
1992.

My clients Cynthia and Steve Mandero owned the property upon
which the spring is located together with the adjoining property
Creek Bank Farm, Inc. purchased from them by agreement in July of
+ 1988. Those parcels have been sold. They continue to ow
\N=— - property adjoining Creek Bank Farm, Inc. across which a waterline
;NW*’N runs to the within described spring. They presently have an
agreem for the use of the spring water with the land owners
gtggiypﬁ upon which the spring is located. That is the reason for their

involvement in this proceeding since any granting of a water
right would assumably use the waterline on their property.

Their position is as follows:

1. Creek Bank gave up all right, title or interest in the
e spring and any water flowing therefrom in the July, 1988 Land
@:;ﬁu,a‘ Purchase Agreement. Please refer to the agreement previously
mailed to you by attorney Randolph Garrison.

2. My clients diverted the spring water for a considerable
period of time to other adjoining property and continue to have
the first right to the spring water thereafter per their

@,Jdb agreement with }the landowners of the spring.
Mr‘"". Porsni+ ¢ e a7
3. Pursuant to the agreement they have with Creek Bank (a
&t . copy of which was enclosed by atEorney Garrison) my clients wish
Pzﬁpdfzto continue using the spring water in pergetulty

1 -1“”)‘” - 4 . AR BANT Cravi®rcane

p 4, It is doubtful that Creek Bank can show its property
used water continuously from the spring for the required period

1 of time due to the diversion for an extended period of time as

& mentioned above.

T
\
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5. Creek Bank presently has an action pending against my
clients for not constructing and installing a waterline from a
well drilled for Creek Bank pursuant to the above Land Purchase
Agreement. As indicated in attorney Garrison's letter the

T P ; .
,dmﬁ obligation to construct has been fulfilled and no longer exists.

el

v

6. No easement or license has ever been granted to Creek
Bank to enter upon the lands owned by my clients or Mr. and Mrs.
Bayard nor will one ever be granted in the future.

Obviously my clients were somewhat surprised when they
learned of the surreptitious<applicaticnh for a water right
located on land which they have no easement to. The application
was based on information gathered through trespasses both by the
applicant and the water rights examiner.

My clients continue to object to the licatign filed by
Creek Bank for the reasons set forth above;gng'is our position
that your department or the Water Resources Commission should be
able to deny Creek Bank's application without further
information. However, should additional investigation or a
hearing be scheduled please contact us so that we can be present
to present evidence and additional information.

Sincerely,

Darryl E. oh on, P.C.

cme
cc: Mr. and Mrs. Steve Mandero
Mr. Randolph Lee Garrison, P.C.



LAW OFFICES OF . @jHCE AT 430 S.E. MAIN
= 7" "MAILING ADDRESS: P.O. BOX 266
RANDOLPH LEE GARRISON, P. C . - -BOSEBURG, O §7470-004
ATTORNEYS AT LAW RISIE R 1592 Phone: (503) 672-4441
Fax: (503) 672-4442
VOATE @ e nEPT
5 June 1992

Certitied Mail No. P 062 146 991

Don Knauer

State of Oregon

Water Resources Department
3850 Portland Road NE
Salem, OR 97310

RE: Application No. SWR # 47
Creek Bank Farm, Inc.
149 Rolling Ridge Road
Oakland, OR 97462

Dear Mr. Knauer:

This office represents Mary Bayard, who is the owner of property on
Green Valley Road, upon which a spring is located. Mary Bayard is the successor
in interest of Cynthia A. Speedy, nka Mandero.

The purpose of this letter is to contest and object to any application for
a water right, including but not limited to the "Surface Water Registration Statement
Pre-1909 Vested Water Right Claim", made by Creek Bank Farm, Inc., and any
other application, permit, statement or claim to said spring made by Creek Bank
Farm, Inc., Marvin Hegge and/or Maureen Hegge.

ORS 537.139 (1) and ORS 537.140 (1)(a)(E) require that the applicant
have a written authorization or an easement permitting access to the land upon
which the spring is located.

No such permission or easement currently exists.

Enclosed please find a true copy of a "Property Agreement” entered
into with Creek Bank Farm (Hegges), Recorded in Book 1026, Beginning at Page
601 of the Deed Records of Douglas County, as instrument No. 88-09417.



Don Knauer
5 June 1992
Page 2

Please observe that the right given to Creek Bank Farm was a
temporary right, for a limited use of water for a limited period of time. The right
was limited in use, because Hegges had only a right to use water in_excess of
Speedy's use of water. See Property Agreement Paragraph (2)(a). The right was
limited in time and temporary, because the easement to the water ceased and
terminated upon Speedy’s fulfillment of her obligation to construct a well. See
Property Agreement Paragraph (2)(d). Importantly, the right to use water given to
Creek Bank Farm was not appurtenant to the land, because the right was given
to Creek Bank Farm, only, and was not to be assigned, conveyed, released or
otherwise alienated to any other person or entity. See Property Agreement
Paragraph (2)(e).

The obligation to put in the well (water system) has now been fulfilled.
Creek Bank Farm'’s temporary easement is now terminated and expired.

Mary Bayard specifically requests notice and an opportunity to be heard
concerning her objection to Creek Bank Farm'’s request.

Please acknowledge this letter and give us some indication as to when
this matter will be considered (we do not request any expedited procedure).

Very truly yours,

RANDOLPH LEE GARRISON, P.C.

“Randolph doo Harrudamo /@q

By
Randolph Lee Garrison

RLG:ba ‘
Enclosures: Property Agreement; Speedy to Bayard Deed
¢ (w/enc): Gary L. Ball, Watermaster, District No. 15
(w/o enc): Mary Bayard
(w/o enc): Darryl Johnson

(w/o enc): Charles Lee
[water.586]

RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
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LAW OFFICES OF OFFICE AT 430 SE. MAN
MAILING ADDRESS:'P.0. BOX 266
RANDOLPH LEE GARRISON, P.C. ROSEBURG. OR 874700008
ATTORNEYS AT LAW Phone: (503) 672-4441

Fax: (503) 672-4442

29 June 1992

Don Knauer

Adjudication Specialist

Oregon Water Resources Dept.
3850 Portland Road NE

Salem, OR 97310

Re: Creek Bank Farm, Inc.
SWR-47

Dear Mr. Knauer:
Thank you for your letter, dated 10 June 1992.
Both this letter and my prior 5 June 1992 |etter were/are intended to

submit to you written notification of the interest of Mary Bayard in the claim to the
spring on her property and the grounds for her contest and objection to the

@D"“

application of Creek Bank Farm, Inc. For your ease in reference, my 5 June 1992
letter is enclosed. Also, | enclose a copy of correspondence from Attorney Darryl
Johnson, who represents Cynthia Mandero. All of these letters state our objections
to the application of Creek Bank Farm, Inc.

On 1 July 1988, Creek Bank Farm purchased its property from Cynthia
Mandero (tka Speedy). As a part of the property transaction, the parties entered
into a "Property Agreement". A copy of the Property Agreement was enclosed to
you in my 5 June 1992 letter. The spring which is the subject of Creek Bank
Farm’s application SWR-47 is not located on Creek Bank Farm’s property. This
same spring is the subject of said "Property Agreement”. The spring is located on

P v property now owned by Mary Bayard.

[N ] -
T e

Said Property Agreement gave Creek Bank Farm a limited right to use
a limited amount of water for a limited period of time. See Paragraph (2) of the
Property Agreement. Specifically, Creek Bank Farm was allowed to use only the
"excess" water (excess as defined in the Agreement). Creek Bank Farm’s right to
use the water was the personal privilege of Creek Bank Farm, only, and was not




Don Knauer
29 June 1992
Page 2

to be assigned, conveyed, released or otherwise alienated to any other person or
entity. In other words, the right was not appurtenant to the land.

Most importantly, Creek Bank Farm’s right to use the water terminated
upon fulfillment of a well obligation [described in Paragraph (4) of the Propenty
ey.»ﬂ"" Agreement]. The obligation to construct a well has now been fulfilled [in part
M"w( ~because the well has been installed and in part because Creek Bank Farm and its
agents have waived, relinquished and released any further obligation to construct
the well by refusing, denying, frustrating and repudiating any further construction

of the well and its related obligations].

Accordingly, Creek Bank Farm has no right to use water which has not
<** 52 been sold to them nor is a part of their land. See ORS 537.139 and 537.140
7 (1)E)E).

We also comment, in addition, that the use of the spring and its
 destination has been changed and interrupted on several occasions. An
P explanation of this is provided on the enclosed color-coded pages (3).

If you have any further questions, comments or concerns, please feel
free to contact me further.

Very truly yours,

RANDOLPH LEE GARRISON, P.C.

RLG:batls

Enclosures

cc: Gary L. Ball, Watermaster District No. 15
Mary Bayard
Darryl Johnson

Charles Lee
(lwater2.586]

RANDOLPH LEE GARRISON, P.C.

ATTORNEYS AT LAW
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- DARRYL E. JOHNSON, P.C.
ATTORNEY AT LAW

[ C

VW37, 840 S.E. Rose Street
Rdseburg, Oregon 97470
(503) 673-4466 or (503) 672-5404

June 18, 1992

Oregon Water Resources Dept. AF*)
3850 Portland Rd. N.E.

Salem, OR 97310
Attention: Mr. Don Knauer

RE: SWR-47 (CREEK BANK FARM, INC.)

Dear Mr. Knauer:

This will acknowledge receipt of your letter of June 9,
1992.

My clients Cynthia and Steve Mandero owned the property upon
which the spring is located together with the adjoining property
Creek Bank Farm, Inc. purchased from them by agreement in July of
1988. Those parcels have been sold. They continue to own
property adjoining Creek Bank Farm, Inc. across which a waterline
runs to the within described spring. They presently have an
agreement for the use of the spring water with the land owners
upon which the spring is located. That is the reason for their
involvement in this proceeding since any granting of a water
right would assumably use the waterline on their property.

Their position is as follows:

1. Creek Bank gave up all right, title or interest in the
spring and any water flowing therefrom in the July, 1988 Land
Purchase Agreement. Please refer to the agreement previously
mailed to you by attorney Randolph Garrison.

2. My clients diverted the spring water for a considerable
period of time to other adjoining property and continue to have
the first right to the spring water thereafter per their
agreement with the landowners of the spring.

3. Pursuant to the agreement they have with Creek Bank (a
copy of which was enclosed by attorney Garrison) my clients wish
to continue using the spring water in perpetuity.

4, It is doubtful that Creek Bank can show its property
used water continuously from the spring for the required period
of time due to the diversion for an extended period of time as
mentioned above.



5. Creek Bank presently has an action pending against my
clients for not constructing and installing a waterline from a
well drilled for Creek Bank pursuant to the above Land Purchase
Agreement. As indicated in attorney Garrison's letter the
obligation to construct has been fulfilled and no longer exists.

6. No easement or license has ever been granted to Creek
Bank to enter upon the lands owned by my clients or Mr. and Mrs.
Bayard nor will one ever be granted in the future.

Obviously my clients were somewhat surprised when they
learned of the surreptitious application for a water right
located on land which they have no easement to. The application
was based on information gathered through trespasses both by the
applicant and the water rights examiner.

My clients continue to object to the application filed by
Creek Bank for the reasons set forth above. It is our position
that your department or the Water Resources Commission should be
able to deny Creek Bank's application without further
information. However, should additional investigation or a
hearing be scheduled please contact us so that we can be present
to present evidence and additional information.

Sincerely,

Darryl E. oh on, P.C.

cme
cc: Mr. and Mrs. Steve Mandero
Mr. Randolph Lee Garrison, P.C.



51

A "4
LAW OFFICES OF ~ OFFICE AT 430 S.E.MAIN
RANDOLPH LEE GARRISON, P.C. s DRESS: P.O. BOX 266
ATTORNEYS AT LAW " Phone: (503) 672-4441

Fax: (503) 672-4442

5 June 1992
Certified Mail No. P 062 146 991

Don Knauer

State of Oregon

Water Resources Department
3850 Portland Road NE
Salem, OR 97310

RE: Application No. SWR # 47
Creek Bank Farm, Inc.
149 Rolling Ridge Road
Oakland, OR 97462

Dear Mr. Knauer:
This office represents Mary Bayard, who is the owner of properly on

Green Valley Road, upon which a spring is located. Mary Bayard is the successor
in interest of Cynthia A. Speedy, nka Mandero.

The purpose of this letter is to contest and object to any application for
a water right, including but not limited to the "Surface Water Registration Statement
Pre-1909 Vested Water Right Claim”, made by Creek Bank Farm, Inc., and any
other application, permit, statement or claim to said spring made by Creek Bank
Farm, Inc., Marvin Hegge and/or Maureen Hegge.

ORS 537.139 (1) and ORS 537.140 (1)(a)(E) require that the applicant
have a written authorization or an easement permitting access to the land upon
which the spring is located.

No such permission or easement currently exists.

—

Enclosed please find a true copy of a "Property Agreement” entered
into with Creek Bank Farm (Hegges), Recorded in Book 1026, Beginning at Page
601 of the Deed Records of Douglas County, as Instrument No. 88-09417.



Don Knauer
5 June 1992
Page 2

Please observe that the right given to Creek Bank Farm was a
temporary right, for a limited use of water for a limited period of time. The right
was limited in use, because Hegges had only a right to use water in excess of
Speedy’s use of water. See Property Agreement Paragraph (2)(a). The right was
limited in time and temporary, because the easement to the water ceased and
terminated upon Speedy's fulfiiment of her obligation to construct a well. See
Property Agreement Paragraph (2)(d). Importantly, the right to use water given to
Creek Bank Farm was not appurtenant to the land, because the right was given
to Creek Bank Farm, only, and was not to be assigned, conveyed, released or
otherwise alienated to any other person or entity. See Property Agreement
Paragraph (2)(e).

The obligation to put in the well (water system) has now been fulfilled.
Creek Bank Farm'’s temporary easement is now terminated and expired.

Mary Bayard specifically requests notice and an opportunity to be heard
concerning her objection to Creek Bank Farm’s request.

Please acknowledge this letter and give us some indication as to when
this matter will be considered (we do not request any expedited procedure).

Very truly yours,

RANDOLPH LEE GARRISON, P.C.
) )
‘P 1oL Q[Q@, vda,'du&mu
lunch}kp.'\- ¢ /4)’%

By f
Randolph Lee Garrison (

RLG:ba
Enclosures: Property Agreement; Speedy to Bayard Deed
c (w/enc): Gary L. Ball, Watermaster, District No. 15
(w/o enc): Mary Bayard
(w/o enc): Darryl Johnson

(w/o enc): Charles Lee
[Iwater.586]

RANDOLPH LEE GARRISON, P.C.
ATTORNEYS AT LAW
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PROPERTY AGREEMENT

(Including Easements and Right of First Refusal)

THIS AGREEMENT is hereby made and entered into on the date < i’

hereinafter provided, by and between CREEK BANK FARM, INC., an
Oregon Corporation (hereinafter referred to as "Creek Bank

Farm"), and CYNTHIA A. SPEEDY (hereinafter referred to as
"Speedy"}:

WHEREAS, Speedy has so0ld {(or intends to sell) to Creek Bank
Farm certain real property., which real property is more
particularly described in the attached Exhibit "A", which
Exhibit is made a part hereof as if recited verbatim herein:

WHEREAS, after the sale of said property from Speedy to
Creek Bank Farm [described in the attached Exhibit "A"), Speedy
will retain and remain the owner of the real property described
in the attached Exhibit "B", which Exhibit is made a part hereof
as if recited verbatim herein;

WHEREAS, Speedy intends to grant to Creek Bank Parm an
easement for the use of water from a spring as more particularly
described herein:

WHEREAS, Creek Bank Parm intends to grant Speedy an
easement for water lines, more particularly described herein;

WHEREAS, Speedy intends to grant a "Right of Pirst Refusal"®
concerning the real property described in Exhibit "B";

NOW THEREFORE, THE PARTIES AGREE UPON THE POLLOWING TERMS,
CONDITIONS AND COVENANTS:

-1- PROPERTY AGREEMENT (Agree.183)
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A (1) RECITALS: The above recitals are true.

1 (2) WATER EASEMENT: Speedy hereby grants to Creek Bank
Farm a nonexclusive easement for the use of water from the
currently existing and currently developed spring, which spring

is8 located on the real property described in the attached

Exhibit "B". The right of easement granted in this paragraph
(2) shall be limited as follows:

(a) Creek Bank Farm shall have a right to use only that
water which is in excess of the water used by Speedy. As used
in this subparagraph (2)(a), the term "excess" means that Creek

Bank Farm has the right to use said water from said spring, but

BT Y.oAT S VR NELIE WP S

J only when either:

b (1) The flow of water to Speedy is greater

B than four gallons per minute; or

e
(1) Speedy's holding tanks are more than one-

half full.

whenever Speedy's flow of water is less than four
gallons per minute and Speedy's holding tanks are
less than one-half full, then Creek Bank Farm shall
have no right to the use of said water from said
spring.
(b) The right of easement granted to Creek Bank Parm in

. this paragraph (2), includes:

-3 (1) The right to use said water from the

1 currently existing and currently developed

f spring;

L

k (i1) The right of ingress and egress over the

. real property more particularly described

4 in Exhibit "B", but only for the purpose

2 of access to and from the currently

4 existing and currently developed spring.

g and development, maintenance, repair,

3 installation, construction, reconstruc-

-2- PROPERTY AGREEMENT (Agree. 183)
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tion, improvement and/or use of the
currently existing pipeline running
thereto; and

(111) The right to use the currently existing

and currently developed pipeline which
. currently exigts over and across the real
. property described in the attached Exhibit
R "A" [which pipeline is more particularly
g ’ described in paragraph (3), below]., but
only for the purpose of gaining access to
said water from the currently existing and
4] currently developed spring, as well as the

.+ ;,_,—x"l‘,.‘ A

4 right (but not the obligation) to

! maintain, repair, install, construct,

“ reconstruct, improve and use saliad
pipeline.

P L e

(c) Speedy and Creek Bank Farm shall have the right (but
not the obligation) to maintain, repair, install, construct,
reconstruct, improve and use the pipeline described in this
paragraph (2) and the following paragraph (3). Neither Speedy
nor Creek Bank Farm shall have a right to contribution or
indemnity from the other for any sums expended or materials used
B in connection with the maintenance, repair, installation,

construction, reconstruction, improvement or use of the pipeline

described in this paragraph (2) and the following paragraph (3).
(d) Creek Bank Farm's right of easement described in this
paragraph (2) shall cease and terminate upon the fulfillment of
Speedy's obligation described in paragraph (4) ([WELL], below.
(e) The easement granted in this paragraph shall be the
privilege of Creek Bank Farm, only, and shall not be assignead,
conveyed, released or otherwise alienated to any other person or

entity.

/77

-3~ PROPERTY AGREEMENT {Agree.183)
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The easement described in this paragraph (3) (Pipe
Easement] shall be for the following purposes:

(a) To maintain, repair, install, construct,
reconstruct, improve and use the existing and
any future water line servicing or in connec-
tion with the water supply used by the real
property more described in Exhibit "B". The
right granted herein shall be to maintain,
repair, install, construct,. reconstruct, improve
and use a singular:water line. A water line may
be abandoned or replaced, but there shall be
only one operating and operable water line
within the easement area. When maintaining,
repairing, installing, constructing, recon-
structing, improving or using said water 1line,
Speedy shall perform all work so as to minimize
any waste or disruption to the real property
described in the attached Exhibit "A". And

(b) For the unlimited and uninhibited access,
ingress and egress, including but not limited to
access by any and all vehicles and equipment,
over the real property described in Exhibit ®"A",
s0 long as such access, ingress and egress is
used for or in connection with the water supply
of the real property more particularly described
in Exhibit "B", and so long as such access,
ingress and egress does not unreasonably
interfere with Creek Bank Parm's use and
occupancy of the real property more particularly
described in the attached Exhibit "A".

Except in case of an emergency, Speedy shall give to Creek
Bank Farm not less than 48 hours notice prior to entering the
real property described in Exhibit "A" for the purpose described
in this paragraph (3) [PIPE EASEMENT].

Any expense incurred by Speedy in connection with or
arising out of the grant of this easement described in this
paragraph shall be paid for and borne by Speedy.

The easement described in this paragraph shall be appur-

tenant to Speedy's real property, which real property is more

-5- PROPERTY AGREEMENT  (Agree.183) . '

Y R

- -

- it 3. TC HEL X



PUILY 20 W VLT CSon-r e

PRPENEELIAF IR JE DI S S

PR AV IRRY, Al o

i o it

o

4

R .‘;; SRR A e b A e e D RN R b W R

o el

particularly described in the attached Exhibit "B", The
dominant estate shall be Speedy's real property, more par-
ticularly described in the attached Exhibit *"B". The servient
estate shall be the real propefty hore particularly described in
the attached Exhibit "A". The terms, conditions and easement
contained in this paragraph (3) [EASEMENT] shall bind and/or
benefit the heirs, devisees, successors and assigns of the
parties.

(4) WELL: Not later than 31 December 1989, Speedy shall

pay for, provide, construct or cause to be constructed a well(s)
for the benefit of Creek Bank Farm. Said well(s) shall be
located on the real property more particularly deascribed in the
attached Exhibit "A". As used in this paragraph (4) [WELL], the
term "well®” or "well(s)" includes the construction, digging,
casing and topping, and all pumps and other.apparatul necessary
for the delivery of water from one Or more Wells in such a
manner and to such places more particularly described herein-
after.

Speedy shall construct or cause to be constructed said
well(s), such that on the dates hereinafter provided, the water
from said well(s) shall be potable water and have a flow of not
less than 300 gallons within a 24 hoﬁr period. The minimum flow
described in the foregoing sentence shall be determined,
measured and established on either the 1st day of August, 1988,
or the 1lst day of July., 1989, which date shall be chosen at the

sole and exclusive election of Speedy.

-6- PROPERTY AGREEMENT - (Agree.183):
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The location of said wel) shall be in the sole and
exclusive discretion of Speedy, 80 long as said well is located
on the real property more particularly described in the attached
Exhibit "A". Speedy shall also pay for, provide and construct,
or cause to be constructed, pﬁmpa”qhd“pipelines such that the
water from said well(s) is delivered to either the currently
existing holding tanks of such other holding tank(s) as may be
mutually agreed upon between the parties at the time of the
construction of said well.

The well, pumps and apparatus described herein shall be
built and constructed in accordance with all applicable laws,
rules and regulations.

The provisions of this paragraph (4) (WELL] shull be
binding upon the heirs, devisees, successors and assigns of
Speedy.

(5) FIRST RIGHT TO PURCHASE: Speedy shall offer the sale
of all or part of the real property more particularly described
in the attached Exhibit "B" to Creek Bank Farm, more partic-
ularly as follows:

1a) During the period provided for hereinbelow, if, and
in the event that Speedy shall choose to consider to sell all or
part of the real property more particularly described in Exhibit
"B", then Speedy shall first give written notice to Creek Bank
Farm stating the terms of any proposed sale;

(b) As used in this paragraph’ (5) [PIRST RIGHT TO
PURCHASE], the term "sell or "sale® shall include any sale,

-7~ PROPERTY AGREEMENT ~ (Agree,183)
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gift, lease, or rental of all or part of the real proporéy nore
particularly described in the attached Exhibit "B".
(c) Creek Bank Farm shall accept the terms and conditions
proposed by Speedy by giving written notice to Speedy:
(1) Within not more than 10 weekdays after receipt
of Speedy's notice to Creek Bank Farm in the
g:ent of a rentél or lease of the pasture lands:
(11) within not more than 30 days in all other cases.
(d) Creek Bank Parm's right of first refusal described in
this paragraph shall at all times be conditioned upon:

(1} Creek Bank Farm not being in default under any
of the other terms of this agreement; and

(11) Creek Bank PFarm not being in default under the
terms of a Promissory Note and/or a Trust Deed,
which Promissory Note and Trust Deed are from
Creek Bank Farm and in favor of Speedy, and in
the principal amount of §9,800.00.

(e) In the event that Creek Bank farm does accept the
terms and conditiong of the sale as proposed by Speedy, then
sald sale shall be closed as soon as may be practicable and
reasonable under the circumstances then and there existing.

(£) In the event that Creek Bank Parn does not accept or
shall fajl to timely respond to or shall fail to close the
proposed sale, then Speedy may thereafter proceed to sell the
real property described in the_attached Exhibit *"B*, to any
other person or purchaser, as recited in and consistent with the
terms of the proposed sale as presented to Cresk Bank Parm,
Provided however, if Speedy offers the sale of all or part of

the real property more particularly described in the attached

-8- PROPERTY AGREEMENT . (Agree.l183)
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Exhibit "B", under terms or conditions which are materially
different than those terﬁs and conditions offered to Creek BEank
Farm, then Speedy shall again first offer to Creek Bank Farm the
sale of the real property more particularly described in the
attached Exhibit "B", and so forth, the right of Creek Bank Farm
to accept said proposed sale and the right of Speedy to offer
the sale of all or part of said real property to & third person
or purchaser to be governed as provided above.

(g) The "First Right to Purchase” granted herein by
Speedy to Creek Bank Farm shall terminate, expire and be of no
further force or effect not later than the expiration of fifteen
years from the date of this agreement.

(h) The "First Right to Purchase" contained in this
paragraph (5) shall be personal and be the personal privilege of
Creek Bank Farm; said First Right to Purchase shall not be
assigned, conveyed, released or otherwise alienated to any other
person or party. Speedy's obligations under this paragraph (5)
shall be only so long as Speedy shall own the real property more
particularly described in the attached Exhibit "B". Speedy's
obligations under this paragraph (5) {FIRST RIGHT TO PURCHASE]
shall be binding upon Speedy's heirs, devigees under a will of
Speedy, and Speedy's donees (however, but shall not otherwise be
binding upon Speedy's successors, purchasers or assigns).

(L) As of the date of this Agreement, Speedy represents
and warrants that she has not rented or leased to any other

person or entity the pasture land on the real property more

~-9- PROPERTY AGREEMENT {(Agree,.183)- . -
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4 particularly described in the attached Exhibit "B",
(6) STOCK WATER RIGHTS: Speedy does hereby grant to
Creex Bank Farm all of the Stock Water Rights which Speedy may
have and which may be in connection with the real property more
) particularly described in the attached Exhibit "A", Speedy
shall execute any and all further documents necessary to carry
into full force and effect her grant to Creek Bank Farm of all
of the Stock Water Rights which Speedy may have to convey.
(7) "AS IS": Speedy's conveyance of the real property
ﬁ more particularly described in the attached Exhibit "A" to Creek
Bank Farm, is made by Speedy and accepted by Creek Bank Farm,
*ag is", "where is", and "with all faults®. Except &8 expressly
j provided herein, Speedy makes no warranty or representation
concerning the condition of the property, or any buildings or
structures thereon, and the parties expressly agree that Speedy
has made no warranty or representation concerning the condition,
use, or availability otywater on the property more particularly
described in the attached Exhibit "A",

1 (8) MERGERX: In connection with the sale and conveyance

1 of the real property more particularly described in the attached
Exhibit "A" from Speedy to Creek Bank Farm, the parties have
signed and executed the following documents and instruments:

(a) This document, instrument and agreement:

(b) A Special warranty Deed:

{c) A Promissory Note (in the principal amount
of §9,800.00);

i

~10~ PROPERTY AGREEMENT (Agree.183)
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{(d) A Trust Deed sécurinq the payment of the
Promissory Note described above (in the
principal amount of £9,800.00);

(e} Documenta, agreements and instruments in

connection with the assumption by Creek
Bank Farm of Speedy's ODVA mortgage.

Except as may be provided in the above documents, there
have been no warranties, representations or other agreements
entered into between the parties, their agents or represen-
tatives. The documents, instruments and agreements listed in
this paragraph represent and constitute the entire and
integrated agreement between the parties and these documents
shall expressly supercede all prior negotlations, represen-
tations or agreements (whether written or oral). The documents,
instruments and agreements described in this paragraph shall
expressly supercede and czncel the Earnest Money Receipt, Offer
and Acceptance entered into between the parties (dated 13 March
1987), and all addenda thereto. The agreements, documents and
instruments described in this paragraph may be amended only by a
written document, signed by the parties.

(9) LITIGATION EXPENSE: In the event a dispute should

arise between the parties, the unsuccessful party, his/their/its
heirs, devisees and assigns, agrees to pay to the prevailing
party all of the prevailing party's litigation expense.
Litigation expense includes, but is not limited to:
(a) Reasonable attorney's fees, whether incurred
before, during or atter litigation, or before,
during or after an appeal;

(b) The expense of title reports and policies; and

~11- PROPERTY AGREEMENT - - (Agree.183):-2..
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"
(¢) The expense of experts, including but not limited to

the expense of surveyora and the expense of inves-
tigators.

DATED and SIGNED this [;ﬁ day of July, 1988.

CREEK BANK PFARM, INC.

cmqu.mgw§ g. Mwmmﬂwﬂj%ummé

STATE OF OREGON )
) Bs8.
County of Douglas )

Personally appeared before me the above named Cynthia
A. Speedy, and acknowledged the foregoing instrument to be her
voluntary act and deed, before me this day of July, 1988.

e : Notary Public for Oregon
(SEAL) My commission expires:___«&/-/¢ -¥7

STATE OF OREGON )
) S8,
County of Douglas )

Personally appeared before ms the above named MAUREEN
HEGGE, who 18 the President, and MARVIN HEGGE, who is the
Secretary, ofMCREEK BANK FARM, INC., an Oregon corporation., and
acknowledged the foregoing instrument to be its voluntary act
and deed.’. betoro me this /gf- day of July, 1988,

.

¢ 5 Notary Public for Oregon
(SEAL) ' My commission expires:

-12- PROPERTY AGREEMENT  (Agree.183)
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EXHIBIT A

A parcel of land located in Sections 2, 11 and 12 of Township 25 South,
Range 6 West, Willamette Meridian, being a portion of that parcel of land
described in a deed to Robert D. and Mary C. Floto and Robert K. and Cynthia
A. Speedy as recorded in Instrument No. 77-0203 of the Records of Douglas
County, Orcgon and being more particularly described as follows:

BEGINNING at the Northwest corner of the Elisha Williamson Donation Land
Claim No. 48, Section 12, Township 25 South, Range 6 West, Willamette
Meridi{an, being also the Northwest corner of that parcel of lend conveyed to
George A. ond Delia Emma Trumbo es recorded in Volume 100, Pnge 205 of thoe
Deed Records of Douglas County, Oregon; thence South 0° 11' 40" East on the
Westerly line of said Donation Land Claim No. 48 and also the Westerly line
of said Volume 100, Page 205, 780.97 feet to a 5/8 inch iron rod on the
Westerly right of way line of County Road No. 76, as relocated{ thence the
following courses along said Westerly right of way line:

191.47 feet along the arc of a 1462.40 foot radius curve left {the long
chord bears South 14° 16' 24" West, 191.33 feet).to a 5/8 inch iron rod,
South 10° 31' 21" West, 361.33 feet to a 5/8 inch iron rod, South 16° 23*
31" West, 99.06 feet to a 5/8 inch iron rod, 289.33 feet slong the arc of a
914.93 foot radius curve right (the long chord bears South 19° 35' 06" West,
288.12 feet) to a 5/8 inch 4iron rod, South 26° 10' 22" West, 101.47 feet to
a 5/8 inch iron rod, South 34° §5' 45" Hest, 132.94 feet to a 5/8 inch iron
rod on the Westerly line of said Donation Land Claim No. 48; thence North
88° 54' 42" West along said Westerly line and leaving the Westerly right of
way line of County Road No. 76, 271.14 feet to & 3/4 inch iron pipe at the
most Westerly Northwest corner of said Donation land Claim No. 48; thence
South 0° 13' 49" West continuing along the West line of Donation Land Claim
No. 48, 395.60 feet to a 5/8 inch iron rod on the Westerly right of way line
of County Road No. 76; thence South 35° 55' 45" West leaving said Westerly
lina of Donation land Claim No. 48 and along said Westerly right of way
line, 3U5.10 feet to a 5/8 inch iron rodi thence continuing along said
Westerly right of way line, 195.53 feet along the arc of & 208.73 foot
radius curve right (the long chord bears South 61° 44' 46" Wost, 188.46 fest
to a 5/8 inch iron rod 30 feet right of Engineer's centerline station "“A"
2+23.61 of County Road No. 76, said point also being 30 feet right of
Engineer's centerline station $+00.00 of County Road No. 103 thence leaving
the Westerly right of way line of County Road No. 76 and along the Hortherly
right of way line of County Road No. 10 the following courses:

Exhibit "A" Continued
Order No. 19178
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Exhibit "A"™ Continued
Order No. 19178
Page 2

South 89* 12' 08" West, 365.11 feet to a point, North 81° 55' UG" Wast,
132.02 feet to a point, North 83° 28' 23" West, 145.83 feet to a point,
North 84* 56' 56" West, 98.05 feet to a point, 214.84 feet along the arc
of a 1602,20 foot radius curve right (the long chord bears North 73° 30°
22" West, 214,67 feet) to a point, North 59° 35' 50" West, 257.43 feet to
a point, 292.32 feet along the arc of a 557.46 foot radius curve left (the
long chord bears North 84° 41! 13" West, 288.99 feet) to a point, North
85° O4' 55" West, 71.50 feet to a pointi thence North 14° 26' 24" West
leaving said Northerly right of way line and along an existing fence line,
312.27 feet to a 5/8 inch iron rod; thence North 31° 21' 58" West :
continuing along said fence line, 462.74 feet to a 5/8 inth iron rod;
thence North 0° 03' 24" West continuing slong said fence line, 674.15 feet
to a 5/8 inch iron rod; thence North'12® 4G OW* West locaving aaid fence
line, 765.71 feet to a nail and brass  washer set in. top of a fence corner
post; thence North 6° 46' 33" West, 371.60 feet to a nail and brass washer
set in top of a fence corner post; thence North 50° 46' 34" East, 285.75
feet to a 5/8 inch iron rod; thence North 4° hY' 52" West, 117.10 feet to
a 5/8 inch iron rod; thence South 80° 00' 00" West, 214.94 feet to a 5/8
inch iron rod; thence North 2040.17 fest to a 5/8 inch iron rod; thence
South 57* 49’ 49" East, 2608.33 feet to & 5/8 inch iron rod; thence South
79° 51' O7" East, 612.66 feet to a 5/8 inch iron rod on the Westerly line
of that parcel of land described in & deed to Geroge A. and Delia Emma
Trumbo as recorded in Volume 123, Page 149 of the Deed Records of Douglas
County, Oregon; thence South 0° 06' 48" Eaat elong said Westerly line,
905.00 feet to a 5/8 inch iron rod at the Southwest corner of said Volume
123, Page 149; thence North 89° 32°' 20" East along the South 1line of said
Volume 123, Page 149, 237.40 feet to th point of beginning.
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EXHIBIT "B"

A parcel of land located in Sections 1, 2, 11 and 12 of Township 25 South,
Range 6 West, Willamette Meridian, Douglas County, Oregon, and being more
particularly described as follows:

BEQINNING at the Northwest corner of the Elisha Williamson Donation Land
Claim No. 48, Section 12, Township 25 South, Range 6 Weat, being also the
Northwest corner of a parcel of land conveyed to CGeorge A. and Delia Enma
Trumbo described in Volume. 100, Page 205 of Deed Records of Douglas County,
Oregon, and being .nlso a point in the South boundary of a parcel of land
conveyed to the said Trumbos as described in Volume 123, Page 149 of said
records; thence West along the South boundary thereof to the Southwest
corner therwof'; thence North along the West boundary of said parcel to the
Northwest corner thereof; thence East along the North boundary of said
parcel to the Southwest corner of that parcel of land conveyed to Veril A,
and Hazel M. Martin as described in Volume 1206, Poge 110, of said records;
thence Northerly along the West boundary of said parcel as follows: North
1° West 14.0 chains, North 76° West 2.95 chains, North 36° 45' West 4.02
chains, North 32°* 15' West 1.8l4 chains, North 5° 10' Wast 8.60 chainsi HWest
to a Westerly boundary of the J.L. Oilbert Doaation Land Claim No. 61,
said township and range, at the Southeast corner of Lot 2, Section 1, said
township and range, and North along said Donation Land Claim boundary and
East boundary of snid Lot 2 to an angle corner of said Donation Land Claim,
being the Northwest corner of said Martin porcel, and also a point in the
South boundary of .a parcel of land conveyed to W.A. Davidson as described
in Volume 58, Puge 125, of sanid recordsi thence West along & South boundary
of said Donation Laond Claim and a South boundary of said Davidson parcel to
a Southwest corner of said Gilbert Donation Land Cleim, being also a point
in the line between Sections 1 and 2, said township and range; thence South
along said section line to the quarter corner between said sections, being
also a Southenst corner of said Davidson parcel; thence West along the
East-West wmid-section 1line of said Section 2, and along said South line of
Davidson purcel to a point in the East line of a parcel of land conveyed to
W.D. Whitehead as described in Volume 138, Page 285, of seid Records, being
the Northwest corner of the Northeast quarter of Southwest quarter of seid
Section 2; thence South along said property line and and the Weat line of
said Northeast quarter of Southwest guarter to the Southwest corner
thereof, being 8 Southeast corner of said Whiteliead parceli thence West
along a South boundary of said parcel and the North line of the Southwest
quarter of Southwest quarter to the 1line between Sections 2 and 3 said
township and range; thence South along said line to the corner to Sections
2, 3, 10 and 11 said township and range, and continuing South along the
line between Sections 10 and 11 to the most Northerly corner of a parcel
conveyed to said W.D. Whitehead as described in Volume 138, Page 285, of
said records; .
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Exhibit B Continued
Page 2

thence along the East boundary of said parcel as followst South 55° 26°'
East 5.44 chains, South 20° 53' East 4.91 chains, South 43° 13' East §.21
chains, South 22° 35' East 7.65 chains and South 7° 57' East 10.31 chains
to the Southeest corner thereof, being also a point in the North boundary
of that parcel of land conveyed to Evelyn E. Rose as described in Volums
223, Pages 613 and 615 of said records; thence East along the North
boundary of said percel to the Northeast corner thereof; thence along the
East boundary of said parcel as follows: South 24.50 chains, South 57° 45'
East 4.25 chains, South 60° 30' East 10.7 chains, South 3° 15' East 6.97
chains to the center line of the Calapoora Creek; thence along said centetr
line of Creek upstream as follows: North Ui* Enst 1.20 chains, North 77°
15' East 1.80 chains, North 87° 30*' East 2.95 chains, North 69° East 5.30
chains North 48° L5' East 2.86 chains, ‘and North 67° 15* East 3.63 chains;
thence North 74° East 3.63 chains to the Northwesat corner of that parcel of
land conveyed to C.A. and Madge M. Miller as described in Volume 93, Page
485, of said records; thence along the North boundary of said Hiller parcel
as follows: South 78° 15* East 7.75 chains, South 80° lz' East 1.82
chains, North 88° 15' East 10.84 chains, and North 46° East 4.12 chasins to
the Northeast corner thereof being also & point in the West boundary of
Elisha Williamson Donation Land Claim Ko. U8, said township and range
thence along the boundaries of said Donation Land Claim as follows: North
9.0 chains to a Northwest corner thereof, East 9.50 chains to an interior
angle corner thereof, and North 28.46 chains to the place of beginning.
Excepting therefrom any portion of the parcel of land conveyed to Oregon
State Highway Commission described in Volume 173, Page 294, of said
recorda, contalned within the above description, all in Sections 1, 2, 11
and 12, Township 25 South, Range 6 West, Willamatte Meridiesn, Douglas
County, Oregon.

ALSO the Southeast quarter of the Northwest quurter, Saction 2, Township 25
South, Range 6 West, Willamette Meridian, Douglas County, Oregon.

LESS AND EXCEPIING those portions of the anbove described property released
by Instrument Noa. 77-9129, 78-19902, 80-169h11, 83-28/5 ond 87-9230, Leed
Records, Douglas County, Oregon.

ALSO LESS AND EXCEPTING THE FOLLOWING:

A parcel of land located in Sections 2, 11 and 12 of Township 25 South, .
Range 6 West, Willamette Meridian, being a portion of that porcel of land
described in a deed to Robert . and Mary C. Floto ond Robert K. and
Cynthia 'A. Speedy as recorded in Instrument No. 77-0203 of the Records ol
Douglas County, Oregon and being more particularly described as follows:
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BEGINNING at the Northwest corner of the Elisha Willismson Donation Land
Claim No. 8, Section 12, Township 25 Bouth, Ronge 6 West, Willamette
Meridian, being also the Northwest corner of that parcel of land conveyed
to George. A, and Delia Emma Trumbo as recorded in Volume 100, Page 205 of
the Deed Records of Douglas County, Oregong thence South 0° 11' 40" East. on
the Westerly line of said Donation Land Claim No. 48 end also the Westerly
line of said Volume 100, Page 205, 780.97 feet to a 5/8 inch 4iron zrod on
the Westerly right of way line of County Road No. 76, as relocated; thence
the following courses along said Westerly right of way line: 191.47 feet
along the arc of a 1462.40 foot radius curve left {the long chord bears
South 14° 16' 24" West, 191.33 feet) to a 5/8 inch iron rod, South 10° 31°'
21" West, 361.33 feet to a 5/8 inch iron rod, South 16° 23' 31" West, 99.06
feet to a 5/8 inch iron rod, 289.33 feet along the arc of a 914,93 foot
radius curve right (the long chord bears South 19° 35' 06 West, 288.12
feet) to a 5/8 inch iron rod, South 26° 10' 22" West, 101.47 feet to a 5/8
inch 1iron rod, South 34° 55' 45" west, 132.94 feet to a 5/8 inch iron rod
on the Westerly line of said Donation Land Clpim No. 483 thence North 88°
54t 42" West along said Westerly line and leaving the Westerly right of way
line of County Road No. 76, 271.14 feet to a 3/4 inch iron pipe at the wmost
Westerly Northwest corner of said Donation Land Claim No. 48; thence South
0° 13' 49" West continuing along the West line of Donntion Land Claim No.
48, 395.60 fee: to a 5/8 inch iron rod on the Westerly right of way line of
County Road No. 76; thence South 35° 55° U5" West leaving said Westerly
line of Donation Land Claim No. 48 and along said Westerly right of way
line, 345.10 feet to a 5/8 inch 4ron rod; thence continuing along said
Westerly right of way line, 195.53 feet along the arc of @ 208.73 foot
radius curve right (the long chord bears South 61° 4Y4*' 46" west, 188.46
feet to & 5/8 inch iron rod 30 feet right of Engineer's centerline station
"A" 2423.61 of the County Road No. 76, seid point also being 30 feet right
of Engineer's centerline station 5¢00.00 of County Road No. 10; thence
leaving the Westerly right of way line of County Road No. 76 and along the
Northerly right of way 1line of County Road No. 10 the follouinf coursest
South 89° 12' 08" West, 305.41 feet to n point, North B81° 55' HG" West,
132.02 feet to & point, North 83° 28' 23" West, 115.83 feet to a point,
North 84* 56' 56" West, 98.05 feet to a point, 214.8Y4 feet along the erc of
a 1602.20 foot radius curve right (the long chord bears North 73° 30' 22"
West, 214.67 feet) to a point, Nortli 59° 35' 50" West, 257.43 [rleet to a
point, 292,32 [feet along the arc of a 557.46 foot radius curve lelt (the
long chord bears North 84° 41°' 13" West, 288.99 feet) to a point, North 85°
o4' 55" West, 71.50 feet to a point; thence North 14° 26' 24" West leaving
said Northerly right of way line and along an existing fence 1line, 312.27
feet to o 5/8 inch iron rod; thence North 31* 21' 58" West continuing along
said fence line, 462.74 leet to & 5/8 inch iron rod; thence North 0° 03'
2i" West continuing along said fence line, 67U.15 feet to a %/8 inch iron
rod;
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thence North 12° 46' O4" West leaving said fence 1line, 765.71 fest to a

nail eand. brass washer set in top of a fence corner post; thence North 6°

46' 33" West, 371.60 feet to a nail and brass washer set in top of & fence

corner posts thence North 50° 46' 34" Eagt, 285.75 feet to a 5/8 inch iron

rod; thence Nocth 4§° 44' 52" West, 117.10 feet to 8 5/8 dinch 4iron rod

thence South 80° 00' 00" West, 214.94 feet to a 5/8 inch iron rods thence:
North 2040.17 feet to a 5/8 inch iron rod; thence South 57° 49' 49" East,

2608.33 reet to a 5/8 inch iron rod;.thence South 79° §1' 07" East, 612.66
lfeet to a 5/8 inch iron rod on the Westerly line. of that parcel of land
described in a deed to Oeorge A, and Delia Emma Trumbo as recorded in
Volume 123, Page 149 of the Deed Records of Douglas County, Oregoni - thence
South ©0° 06' U8" Esat along said Westerly line, 905.00 feet to a 5/8 inch
iron rod at the Southwest corner of said Volume 123, Page 149; thence North
89° 32' 20" Eost slong the South line of said Volume 123, Page 149, 237.40
feet to the point of beginning.



KIS HIIW, BET AT

—

tors

——(WEST JREO CHS per Vol RI Py M) —

Lo ,_'.

-—(nrel e
worse Mt ‘;gt;‘,’ 1 362
e L
"9.0’ e .
A
"o

g’)

¢

Approximate beginning point of
pipeline easement. '

"l‘

M’sproxbutc route of pipeline.

(Y

[}
i
|
]
: ;
! 8
i ,
] .
" 1
~N
]
§ )
1 []
[4
’
/
[
’
West : ‘/.
[}
'
f
!
]
?
" N
\
]
{ .
" v
'
’
.? - -
\ -kvﬂ - -
-c',,"
Approximate end ").')
of pipeline -
easenment . +
-
bk
"‘-"Q‘
t
e,

East

STATE OF OREQON )
COUNTY OF BOUSLAS | 83 .

L GAY FIELDS, COUNTY CLERK ANS RECORDER
OF CONVEYANCES, 8 WERESY CERTIFY TWAT
T INSTRUMENT WAS RECORDEN .

JuiL 6888 ~a:25pPH
GAY FIELDS, County Clerk

8809417

T B L

EXHIBIT



91-10286

L
Ut

BARGAIN & SALE DEED Ju

VeATE . ool o
fad oot mooat

P

- «.,;\_;;Buok'l'l'43 mee219

T
R

CYNTHIA A. MANDERO (fka CYNTHIA A. SPEEDY) [hereinafter

referred to as "Grantor"] hereby conveys to MARY C. BAYARD [hereinafter

referred to as "Grantee”] all of Mandero's right, title and interest in the real

property described in Exhibit "A", which description is attached hereto and

made a part hereof as if recited verbatim herein.

The Parties intend this Conveyance to be a "Bargain & Sale Deed",
to have the same force and effect as the same is described in ORS 93.860.

The consideration for this Conveyance by Grantor to Grantee is
Grantee’s discharge, release and satisfaction of sums owed by Grantor to
Grantee. Said sums are more particularly described as follows:

Ranch payments
February 1984:
Interest:

November 1985:
Interest:

October 1986:
Interest:

February 1987:
Interest:

Advertising sale of ranch
1986:
1987:

Legal Fees:
Pump:

Personal Loan:
Fence Materials:
Well Drilling:
Loan:

Car Rental:

TOTAL:

$4,000.00
$2,633.00

$14,653.00
$7.322.00

$16,120.00
6,864.00

$15,000.00
$5,894.00

$335.30
$614.24

$6,633.00

$21,875.00

$22,984.00

$20,894.00

$949.54

$5,496.00
$138.00
$1,000.00
$231.00
$2,462.00
$1,500.00
~$1,000.00

$85,162.54

This Conveyance is intended to be absolute, unconditional and
without any precondiiion or condition precedent. Provided however: This
Conveyance I8 made subject to a certain "Property Agreement” (including the
terms and conditions thereof), and particularly the "First Right to Purchase”

BARGAIN & SALE DEED

[b&sdeed.277]
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contained in said Property Agreement. Said Property Agreementis dated July,
1988, and is by and between Grantor and Creek Bank Farm, inc.

This conveyance is intended to be and Grantee shall accept said
Real Property "as is", "where is", "with all faults". There have been no
representations nor warranties made to the Grantee in connection with this
transaction. Grantee takes this conveyance subject to all zoning law
difficulties, claims or disputes.

ORS 93.040 Notice: "THIS INSTRUMENT WILL NOT ALLOW USE
OF THE PROPERTY DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF
APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE
PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY APPROVED USES."

"THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE
WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN
FARM OR FOREST ZONES,MAY NOT AUTHORIZE CONSTRUCTION OR SITING
OF A RESIDENCE. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE
PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH
THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY
APPROVED USES AND EXISTENCE OF FIRE PROTECTION FOR
STRUCTURES."

Cyfithia A. Mandero, formerly known
as Cynthia A. Speedy

STATE OF OREGON )
)ss.
County of Douglas )

Personally appeared before me the above named CYNTHIA A,
MANDERO, and she did acknowledge the foregoing instrument to be her
voluntary act and deed.

Before me this J8t*"day of June, 1991.

OFFICIAL
CAREIAN M, ‘!?IELAL HAN
HOTARY PUBle OBh"‘"N
2] commission
GG H'lSSlﬂ'l E)'PIH[S MH '” 15'95
PRCORRRRE TR

Lomon M. Coddoharn_

Notary Public for Oregon
My commission expires: S 90-9S

Until further notice,
all tax notices shouid
be sent to:

Mary C. Bayard
3739 Highway 138 West
Oakland, OR 974862

-2- BARGAIN & SALE DEED [b&sdeed.277]



EXHIBIT "A" ~ 500K1143 PAGE221

The following described property lying in Sections 1 and 2,
Township 25 South, Range 6 West, W.M., Douglas County,
Oregon: Beginning at a point on the Westerly right of way
line of county Road No. 23, that bears South 73° 11' 11"
East 2090.67 feet from the quarter section corner between
Sections 1 and 2, Township 25 South, Range 6 West, W.M.,
Douglas County, Oregon; thence Northerly along the Westerly
right of way line of sald County Road No. 23 to its
intersection with the Northerly 1line of the property
conveyed to Robert D. Floto, et al, recorded in Book 621,
Page 261, records of Douglas County, Oregon, Recorder's No.
77-0203; which point is due East of the Southeast corner of
Lot 2, in Section 1, Township 25 South, Range 6 West,
W.M.,: thence due West to a Westerly boundary of the J.L.
Gilbert DLC No. 61, said township and range, and the
Southeast corner of Lot 2, Section 1, said township and
range: thence due West along the South 1line of Lot 2 and
Lot 1, sald township and range, and the North 1line of the
Hortheast guarter of the Southeast quarter of Section 2, to
the Northwest corner of the Northeast quarter of the
Southeast quarter of sald Section 2, said township and
range; thence Southerly along the West 1line of the
Northeast quarter of the Southeast quarter of s=aid
Section 2 to a point that bears North 56° 26' 20" West of
the point of beginning of that property conveyed to William
E. Smets, et ux, by deed recorded In Book 1060, Page 993,
records of Douglas County, Oregon; Recorder's No. 89-07767;
thence along said Smets Northerly property 1line South 56°
26' 20" East to a 5/8" iron rod, at the point of beginning
of sald Smets property, South 68° 30' 44" East 431.10 feet
to a 5/8" iron rod and South 67°* 05! 02" East 197.54 feet
to a 5/8" iron trod; thence leaving said Smets Northerly
property line and runhing due North to a point on the South
line of the Northeast quarter of the Southeast quarter of
Said Section 2; thence running on a 1line due FEast to 4
Westerly line of the sald Gilbert DLC #61 in Section 1,
sald township and range,and continuing due East 600 feet
more or less to its intersection with the center line of
the easement as set forth in instrument recorded in Book
823, Page 201,  records of Douglas County, Oregon,
Recorder's No. 82-07220; thence Northerly along the center
line of sald easement to the point of beginning.

STATE OF OREGON |
COUNTY OF DOUGLAS | 88.

I, GAY FIELDS, COUNTY CLERK AND RECORDER
OF CONVEYANCES. DO HEREBY CERTIFY THAT
THS INSTRUMENT WAS RECORDED

91-10286 HANDED 9% JUL -8 PH % 52
GAY FIELDS.

JGLAS COUNTY CLERK
IN THE IIFF?B?HL lﬁsAnnnns OF DOUGLAS COUNTY

”~ 7’

BY
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Exhibit "A" Continued
Order No. 19178
Page 2

South 89° 12' 08" West, 365.01 feet to an point, North BL® 55' HG" West,
132.02 feet to a point, North 83° 28' 23" West, 115.83 feet to a point,
North 84° 56' 56" West, 98.05 feet to a point, -214.84 feet along the arc
of a 1602.20 foot radius curve right (the long chord bears North 73° 30°'
22" West, 21N.67 feet) to a point, North 59° 35' 50" West, 257.03 feet to
a point, 292.32 feet along the arc of a 557.U6 foot radius curve left (the
long chord bears North 84° U41' 13" West, 288.99 feet) to a point, North
85° OU' 55" West, 71.50 feet to a point; thence North 14° 26' 2" West
leaving said Northerly right of way line and along an existing fence line,
312.27 feet to a 5/8 inch iron rod: thence North 31° 21' 58" West
continuing along said fence line, 462.7U4 feet to a 5/8 inch iron rod;
thence North 0° 03' 20" West continuing along soid fence line, G671.15 feet
to a 5/8 inch {ron rod; thence North 12° IG' ON" West lenving anld fence
line, 7065.71 feet to a nail and brass washer set in top of a fence corner
post; thence North 6°' U6' 33" West, 371.60 feet to a nail and brass washer
set in top of a fence corner post; thence North 50° H6' 3" Fast, 285.75
feet to o 5/8 inch iron rod; thence North 0* HNh' 52" West, 117.10 feet to
a 5/8 inch iron rod; thence South 80° 00' 00" West, 211.91 feet to a 5/8
inch iron rod; thence North 20U0.17 feet to a 5/8 inch iron rod; thence
South 57° U9' 49" East, 2608.33 feet to & 5/8 inch iron rod; thence South
79° 51' 07" Eust, 612.66 feet to a 5/8 inch iron rod on the Westerly line
of that parcel of land described in a deed .to Geroge A. and Delia Emma
Trumbo as recorded in Voluwe 123, Pape 1119 of the Deed Records of Douglas
County, Oregon; thence South 0° 06' 18" East along said Westerly line,
905.00 feet to u 5/8 inch iron rod at the Southwest corner of said Volume
123, Page 149; thence North 89° 32' 20" East along the South line of said

Volume 123, Page 119, 237.40 feet to th point of beginning.

STATE OF OREGON )

:;?JLET\? Foro ':onBuoa"us'n . COUNTY OF nouctLAs ) S8

I, GAY FIELDS, COUNTY CLERK AND RECORDER :,Fs:;;\% s'c'é"s"'éfy'n'ﬁil'i AI:NE: ;1;(;0:::;1
OF CONVEYANCES, DO HEREBY CERTIFY THAT OF COMVEYMCES 00 NERESY CER

THIS INSTRUMENT WAS RECORDED

GAY FIELUS ukY , County Clerk

DIUBLAS COUNTY CLERK .
IN THE OFFICIAL RECORDS OF DOUGLAS COUNTY IN THE OFFICIAL RECORDS URQOUGLAS COUNTY

DEPUTY

88-09416 ®

exHiBit 8 page _ Y

91-1028"7 HANDED



DARRYL E. JOHNSON, P.C. o re’
ATTORNEY AT LAW

840 S.E. Rose Street
Roseburg, Oregon 97470
(503) 673-4466 or (503) 672-5404

June 2, 1992

Water Resources Department
3850 Portland Rd. N.E.
Salem, OR 97310

RE: CREEK BANK FARM, INC. WATER RIGHT CLAIM EA;rA‘éiﬁﬂ;~<fﬁ¢bwww

On behalf of Cynthia and Steve Mandero, adjoining property
owners to the above registrant, who claim an interest in the
water rights presently being applied for, please be advised that
we contest the claim being filed. Please provide me with notice
of time and place of hearing by director.

Sincerely,

é%,Zﬁth son, P.C.

cme
cc: Mr. and Mrs. Steve Mandero



STATE OF OREGON
WATER RESOURCES DEPARTMENT

SURFACE WATER REGISTRATION STATEMENT
PRE-1909 VESTED WATER RIGHT CLAIM

1. Name of Registrant: Creek Bank Farm, Incorporated
Mailing Address: 149 Rolling Ridge Road
Oakland, Oregon 97462 TelephoneNo: 459-5909

2. Source of water: a spring.
o Tributary to: Calapooya Creek

3. Purpose(s) for which water is used:_____Domestic and stockwater.,
(Irrigation, Stockwater, Domestic, Hydroelectric power, Industrial, Etc.)
If irrigation, total number of acres irrigated:

4. Priority Date
a) Date of first use: June 30, 1905 _
b) Date water use development first initiated: -APF1T_1905
¢) Name of party who initiated development: __F. A. Bemis

5. Amount of water claimed: 0.01 ,in CFS
(Water put to beneficial use)

%: |Location of place of use:
11 &2 goctions, Township _25 S,Range_6 “W.

\

WRGEE - RueS 93

Sections, Township N/S, Range E/W.
(Attach additional pages if necessary)

o

7. Usual period of use: Year Argund to 7
month day month day

b—ﬂ/\\)f@
Ok




8. Remarks:

9. Total fees submitted with claim:  $400

Notarized Statement Signed by Claimant.

STATE OF OREGON

County of Douglas

)
: 88

)

I, Marvin Hegage

, having been duly sworn,

depose and say that I, and being the claimant of the existing surface

water right described herein, have read the contents of this claim and i
to the best of my knowledge all of the matters stated herein :
are true and correct.

7

-

Bo

Sig’n/e(ture of Claimant 5,:’42(‘(}/44/\___}\\) CrBr 7

Signed and attested before me this___~.-4 dayof /72 ,19 7/

{ fojm :
NOTARY PUBLIC for the State of Oregon

=P

My commission expires: 3~/ & — 2.3

THIS FORM MUST BE ACCOMPANIED BY A MAP PREPARED BY A
CERTIFIED WATER RIGHT EXAMINER (CWRE).

Certified Water Right Examiner

Name: James F. Gosson CWRE#: 54

Address: 580 S. State Street  Sutherlin, Oreaon 97479

Telephone: ___, 503/459-2243




[t B

C -
~AL L [ IR

STATE OF OREGON
Ss.

S St gt

County of Deschutes

I, Richard C. Bemis, being first duly sworn, depose and say:

1. I am a resident and inhabitant of Deschutes County, Or, 59
years of age, an attorney and the son of Clifford W. Bemis and the
grandson of Franklin A. Bemis who lived and died in Douglas County,
OR.

2. T am acquainted with Marvin Hegge and Maureen Hegge who are the
current owners of a portion of the original property owned by my
grandfather, Franklin A. Bemis, in Douglas County Oregon. The
original property owned by my grandfather consisted of
approximately 1200 acres commonly referred to as the Bemis ranch
and the Green Valley ranch. The property is situated near the
Calapooya Creek some three miles, more or less, westerly of Oakland
and Sutherlin, OR. Marvin and Maureen Hegge currently own and
occupy approximately 250 acres of the original Bemis ranch. The
address of the Hegge ownership is 149 Rolling Ridge Road, Oakland,
OR 97462.

3. To the best of my Kknowledge my grandfather and grandmother
acquired the original ranch property somewhere between 1905 and
1909. The family moved from Albert Lee, Minn. to Douglas county
when my father was approximately five years old. My father was
born April 25, 1899. Soon after the family arrived in Roseburg, my
grandfather purchased the property.

4. The buildings and improvements constructed by my grandfather
included a house, outhouse, two barns, a garage, equipment shed and
utility shed. The property was fenced and cross fenced. The water
supply for domestic use and watering stock consisted of a spring
located approximately a mile or so north and up hill from the
residence.

5. My grandfather installed the pipe line from the spring to the
house and continually maintained the spring and water intake to
insure a continuous water supply.

6. The original Bemis property was used primarily for raising
sheep, turkeys and a portion of the property was planted as a prune
orchard. A lower acreage across the road near the Calapooya Creek
was planted in hay and alfalfa.

7. During the summers of my childhood between 1939 and 1949 my
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Affidavit of Richard C. Bemis o
November 15, 1991 "
Page 2

o
SAL =S
R L
father, Clifford W. Bemis, my mother and I visited the ranch at
least once a year during which time my father assisted my
grandfather with the farm work. When I was approximately 15 years
old I spent several weeks during the summer at the ranch.

8. When my grandfather died in my father purchased the ranch from
his two sisters and two brothers who were the other heirs and
devisees of my grandfather. Since that time the property has been
sold several times and finally was divided and sold in smaller
parcels. One of the parcels of approximately 250 acres included
the buildings described above and is the parcel now occupied and
owned by Marvin and Maureen Hegge.

9. At all times during ownership and occupancy of the ranch
property by my grandfather and my father the only source of
domestic water was the spring described above.

10. To the best of my knowledge the use and maintenance of the
spring as a water supply source was continous and without
interruption.

Richard C. Bemis

Subscribed and sworn to this /5¥Zday of November, 1991.

/4&J'4ﬁ /ékzi“"

ta¥y Public for Oregon
My omm1551on Expires:_ 7. 2> 9;5

~Q L0



AFFIDAVIT

. (_.l
L;/"l\‘_\ R
My name is Kathleen A. Reed. I reside at 1123 Driver Valley Road,
Oakland, Oregon.

From 1969 through 1975, my husband (now deceased) and I owned the
property which now is in the ownership of Mr. and Mrs. Marvin Hegge
(Creek Bank Farms, Inc.) located in Sections 2, 11, and 12,

Township 25 South, Range 6 West, W.M.

During this period of time, a spring located in the southeast 1/4
of Section 2 provided the water for domestic and livestock use.

The delivery system during this period of time was plastic pipe
from the spring to the house with hose bibs along the way for stock

use.

It was my understanding when we purchased the property that this
source had provided the water for domestic and livestock use fron
around the turn of the century.

Szt R et Doz 2 /PG
Kathleen A. Reed Date S

Notafg Public for State of Oreqon

9 D )
PRI et i A & &/
Witness . - Date

My Commission Expires: - - & -




AFFIDAVIT e .

v'-—-\,\. N

My name is Delia E. Trumbo. I reside at 1012 Rochester Brldge
Road, ©Oakland, Oregon.

I was born in 1905. I have lived in this vicinity all of my life.
I am familiar with the source of water that serves the property in
Sections 2, 11, and 12, Township 25 South, Range 6 West, W.M.
presently owned by Mr. and Mrs. Marvin Hegge (Creek Bank Farms,
Inc.).

The source of water is a spring located in the southeast 1/4 of
Section 2. I have first-hand knowledge that it has provided the
farm with water for domestic and livestock use from approximately
1917 to the present time. I can remember going to the spring as a
child. I can also remember Mr. F. A. Bemis doing maintenance work
on the spring as well as Mr. William Link, both of whom owned the
property at one time or another.

My earliest memory of the delivery system (approximately 1917) is
that of a pipeline from the spring to the house. It is my opinion
that the water has been used for domestic and livestock use since
1905, and that the delivery system from 1905 to 1917 was also a
pipeline. However, my first-hand knowledge is 1limited from
approximately 1917 to the present time.

ebeadE z Ao—  Dlev. X SIS

Delia E. Trumbo Date

%Ey Public fgg State of Oregon

X//%Z?Qtﬁk_/ 2/ 179/
pate 7

My Commission Expires: Cgf“/ 9)' 57@3




EXHIBIT A

A parcel of land located in Sections 2, 11 and 12 of Township 25 South,
Range 6 West, Willamette Meridian, being a portion of that parcel of land
described in a deed to Robert D. and Mary C. Floto and Robert K. and Cynthia
A. Speedy as recorded in Instrument No. 77-0203 of the Records of Douglas
County, Oregon and being more particularly described as follows:

BEGINNING at the Northwest corner of the Elisha Willismson Donation Land
Claim No. 48, Section 12, Township 25 South, Range 6 West, Willamette
Meridian, being also the Northwest corner of that parcel of land conveyed to
George A. and Delia Emma Trumbo as recorded in Volume 100, Page 205 of the
Deed Records of Douglas County, Oregon; thence South 0° 11' 40" East on the
Westerly line of said Donation Land Claim No. 48 and also the Westerly line
of said Volume 100, Page 205, 780.97 feet to a 5/8 inch iron rod on the
Westerly right of way line of County Road No. 76, as relocated; thence the
following courses along said Westerly right of way line:

191.47 feet along the arc of a 1462.40 foot radius curve left (the long
chord bears South 14°* 16' 24" West, 191.33 feet) to a 5/8 inch iron rod,
South 10° 31' 21" West, 361.33 feet to a 5/8 inch iron rod, South 16° 23'
31" West, 99.06 feet to a 5/8 inch iron rod, 289.33 feet along the arc of a
914.93 foot radius curve right (the long chord bears South 19° 35' 06" West,
288.12 feet) to a 5/8 inch iron rod, South 26° 10' 22" West, 101.47 feet to
a 5/8 inch iron rod, South 34° 55' 45" West, 132.94 feet to a 5/8 inch iron
rod on the Westerly line of said Donation Land Claim No. 48; thence North
88° 5U4' 42" West along said Westerly line and leaving the Westerly right of
way line of County Road No. 76, 271.14 feet to a 3/4 inch iron pipe at the
most Westerly Northwest corner of said Donation land Claim No. 48; thence
South 0° 13' 49" West continuing along the West line of Donation Land Claim
No. 48, 395.60 feet to a 5/8 inch iron rod on the Westerly right of way line
of County Road No. 76; thence South 35° 55' 45" West leaving said Westerly
line of Donation land Claim No. 48 and along said Westerly right of way
line, 345.10 feet to a 5/8 inch iron rod; thence continuing along said
Westerly right of way line, 195.53 feet along the arc of a 208.73 foot
radius curve right (the long chord bears South 61° 44' 46" West, 188.46 feet
to a 5/8 inch iron rod 30 feet right of Engineer's centerline station "A"
2+23.61 of County Road No. 76, said point also being 30 feet right of
Engineer's centerline station 5+00.00 of County Road No. 10; thence leaving
the Westerly right of way line of County Road No. 76 and along the Northerly
right of way line of County Road No. 10 the following courses:

Exhibit "A" Continued
Order No. 19178
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Exhibit "A" Continued
Order No. 19178
Page 2

South 89° 12' 08" wWest, 365.41 feet to a point, North 81° 55' 46" West,
132.02 feet to a point, North 83° 28' 23" West, 145.83 feet to a point,
North 84° 56' 56" West, 98.05 feet to a point, 214.84 feet along the arc
of a 1602.20 foot radius curve right (the long chord bears North 73° 30'
22" West, 214.67 feet) to a point, North 59° 35' 50" West, 257.43 feet to
a point, 292.32 feet along the arc of a 557.U46 foot radius curve left (the
long chord bears North 84° 41' 13" West, 288.99 feet) to a point, North
85° OlU' 55" West, 71.50 feet to a point; thence North 14° 26' 24" West
leaving said Northerly right of way line and along an existing fence line,
312.27 feet to a 5/8 inch iron rod; thence North 31° 21' 58" West
continuing along said fence line, U462.74 feet to a 5/8 inch iron rod;
thence North 0° 03' 24" West continuing along said fence line, 674.15 feet
to a 5/8 inch iron rod; thence North 12° 46' O4" West leaving said fence
line, 765.71 feet to a nail and brass washer set in top of a fence corner
post; thence North 6° U46' 33" West, 371.60 feet to a nail and brass washer
set in top of a fence corner post; thence North 50° 46' 34" East, 285.75
feet to a 5/8 inch iron rod; thence North 4° 44' 52" West, 117.10 feet to
a 5/8 inch iron rod; thence South 80° 00' Q0" West, 214.94 feet to a 5/8
inch iron rod; thence North 2040.17 feet to a 5/8 inch iron rod; thence
South 57° U49' 49" East, 2608.33 feet to a 5/8 inch iron rod; thence South
79° 51' 07" East, 612.66 feet to a 5/8 inch iron rod on the Westerly line
of that parcel of land described in a deed to Geroge A. and Delia Emma
Trumbo as recorded in Volume 123, Page 149 of the Deed Records of Douglas
County, Oregon; thence South 0° 06' 48" East along said Westerly line,
905.00 feet to a 5/8 inch iron rod at the Southwest corner of said Volume
123, Page 149; thence North 89° 32' 20" East along the South line of said
Volume 123, Page 149, 237.40 feet to th point of beginning.
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CYNTHIA SPEEDY DESCRIPTION

A parcel of land located in Sections 2 and 11 of Township
South,Range 6 West, Willamette Meridian, being a portion of

that parcel of land descrlbed in a deed to Robert D. and Mavry C.
Floto and Robert K. and Cynthia A. Speedy as recorded in Inst. No.

17—~

0203 of the Records of Douglas County, Oregon and being more

particularly described as follows:

to

Beginning at a 5/8" iron rod from which the 1/4 Corngr common
Sections 1 and 2 of Township 25 South, Range 6 West, Willamette

Meridian bears N.34°56'35"E., 1647.26 feet; thence S.68°30'44"E.,
431.10 feet to a 5/8" iron rod; thence S.67°05'02"E., 197.54 feet

to

a 5/8" iron rod; thence S5.9°47'50"W., 1357.58 feet to a 5/8"

iron rod on the North line of that parcel of land described in a
deed to Creek Bank Farm, Inc. as recorded in Inst. No, 88-9414

of

the Records of Douglas County, Oregon; thence N.57°49'49"W.,

1000.00 feet to a 5/8" iron rod at the Northwest Corner of §aid
Inst. No. 88-9414; thence along the westerly boundary of said Inst.

NO.

88-9414 the following courses:

South,2040.17 feet to a 5/8" iron rod,

N.80°00'00"E., 214.94 feet to a 5/8" iron rod,

S.4°44'52"E., 117.10 feet to a 5/8" iron rod,

S$.50°46'34"w., 285.75 feet to a nail and brass washer set in

top of a fence corner post,

S.6°46'33"E., 371.60 feet to a nail and brass washer set in

top of a fence corner post,

§.12°46'04"E., 765.71 feet to a 5/8" iron rod in a fence line,
S.0°03'24"E. along said fence line, 674.15 feet to a 5/8" iron rod,
S.31°21'58"E.along said fence line, 462.74 feet to a 5/8" iron rod,
S.14°26'24"E, along said fence line, 312.27 feet to a 5/8" iron rod

at the Southwest corner of said Inst. No. 88-9414 and on the
Northerly right of way line of County Road No. 10;

thence leaving said westerly line of Inst. No. 88-9414 and along
the Northerly right of way line of County Road No. 10 the following
courses:
N.85°05'41"W., 7.71 feet to a point,
$.65°42'59"W., 258.31 feet to a point,
S.80°17'26"W., 457.54 feet to a point,
N.89°29'07"W., 87.80 feet to a point,
N.84°42'51"wW., 235.05 feet to a point,
177.78 feet along the arc of a 681.20 foot radius curve to the
right (the long chord of which bears N.64°50'10"W., 177.28 feet)
to a point,
N.56°26'40"W., 313.13 feet to a point,
N.58°37'50"W., 403.03 feet to a point on the East line of that
parcel of land described in a deed to Philip R. and Mary C.
Turnbull as recorded in Inst. No. 74-202 of the Records of
Douglas County, Oregon;

thence leaving said Northerly right of way line and along the
east line of said Inst. No. 74-202, N.0°34'05"E., 1579.05 feet to
a 8"x3" stone at the Northeast Corner of said Inst. No. 74-202,
said stone also being the Southeast Corner of that parcel of land
described in a deed to Robert Smets, et. al. as recorded in Inst.
No. 88-404 of the records of Douglas County, Oregon; thence
N.0°18'51"W., along the east line of said Inst. No. 88-404, 2642.24
feet to the South 1/4 Corner of Section 2, Township 25 South, Range
6 West, W.M.; thence North along the West line of the Southeast
quarter of said Section 2 to a point 417.43 feet South of the
Southwest Corner of the Southwest quarter of the Southeast quarter
of said Section 2, said point being the Southwest Corner of that
parcel of land described in a deed to Barrett F. and Tami J. Braz
as recorded in Inst. No. 87-~9232 of the Records of Douglas County,
Oregon; thence along the South and East lines of Inst. No. 87-9232
the following courses:

East, 1043.55 feet on a line parallel to the North line of said

Southwest quarter of the Southeast quarter,

North, 417.43 feet to a point on said North line,

East, to the Southeast 1/16 Corner of said Section 2,

North along the East line of the Northwest quarter of the South-

east quarter of Section 2 to a point that bears N.56°26'20"W.,

of the point of beginning;
thence leaving the East line of said Inst No. 87-9232, S.56°26'20"E.,
to the point of beginning and containing 200 acres, more or less.

T e e i S et oA o
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VESTEE

CYNTHIA ANN MANDERO, who acquired title as Cynthia Ann Speedy

Description:

The following described property lying in Sections 1 and 2,
Township 25 South, Range 6 West, W.M., Douglas County,
Oregon: Beginning at a point on the Westerly right of way
line of County Road No. 23, that bears South 73° 11' 11"
East 2090.67 feet from the guarter section corner between
Sections 1 and 2, Township 25 South, Range 6 West, W.M.,
Douglas County, Oregon; thence Northerly along the Westerly
right of way 1line of said County Road No. 23 to its
intersection with the Northerly 1line of the property
conveyed to Robert D. Floto, et al, recorded in Book 621,
Page 261, records of Douglas County, Oregon, Recorder's No.
77-0203; which point is due East of the Southeast corner of
Lot 2, in Section 1, Township 25 South, Range 6 West,

DESCRIPTION CONTINUED ON FOLLOWING PAGE

WAL V123 P 149



PAGE 2
Mr. Randy Garrison
June 21, 1991
ORDER NO. 70656-DC

(description continued)

W.M.,:; thence due West to a Westerly boundary of the J.L.
Gilbert DILC No. 61, said township and range, and the
Southeast corner of Lot 2, Section 1, said township and
range; thence due West along the South line of Lot 2 and
Lot 1, said township and range, and the North line of the
Northeast quarter of the Southeast quarter of Section 2, to
the Northwest corner of the Northeast gquarter of the
Southeast quarter of saild Section 2, said township and
range; thence Southerly along the West 1line of the
Northeast quarter of the Southeast quarter of said
Section 2 to a point that bears North 56° 26' 20" West of
the point of beginning of that property conveyed to William
E. Smets, et ux, by deed recorded in Book 1060, Page 993,
records of Douglas County, Oregon, Recorder's No. 89-07767;
thence along said Smets Northerly property line South 56°
26' 20" East to a 5/8" iron rod, at the point of beginning
of said Smets property, South 68° 30' 44" East 431.10 feet
to a 5/8" iron rod and South 67° 05' 02" East 197.54 feet
to a 5/8" iron rod; thence leaving said Smets Northerly
property line and running due North to a point on the South
line of the Northeast quarter of the Southeast quarter of
Said Section 2; thence running on a line due East to a
Westerly line of the said Gilbert DLC $#61 in Section 1,
said township and range,and continuing due East 600 feet
more or less to its intersection with the center line of
the easement as set forth in instrument recorded in Book
823, Page 201, records of Douglas County, Oregon,
Recorder's No. 82-07220; thence Northerly along the center
line of said easement to the point of beginning.

* & & % % % &% % % * END OF LEGAL DESCRIPTION * * * *x * % % % & &
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580 South State Street

Consulting Engineer Sutherlin, Oregon 97479

CIVIL ENGINEER ~— -

™ 503)452-2243 _
LAND SURVEYOR
WATER RIGHTS EXAMINER

November 22, 1991

Oregon Water Resources Department S Lo

3850 Portland Road N.E. ol
Salem, Oregon 97310

Attention: Donald E. Knauer, Adjudication Specialist

Re: Surface Water Registration Statement (Creek Bank Farm, Inc.)

Dear Mr. Knauer:

As agent for Creek Bank Farm, Incorporated, I submit the following

documents:
X Completed Pre-1909 Vested Water Right Claim Form
L2 Pre-1909 Vested Water Right Claim Map

Legal description (Exhibit A) of the property in the name of
Creek Bank Farm, Incorporated

Legal description of the property in the name of Cynthia
Speedy

Legal description of the property in the name of Cynthia
Ann Mandero

Check #116 in the amount of $400

Affidavit signed by Delia E. Trumbo

Affidavit signed by Kathleen A. Reed

Affidavit signed by Richard C. Bemis.

S REE N

Names and mailing addresses of other property owners involved:
Document #4: William and Eve Smetz
777 Rolling Ridge Road
Oakland, Oregon 97462
Document #6: Cynthia Mandero and/or M. Bayard
3954 Green Valley Road
Oakland, Oregon 97462

Please acknowledge the receipt of this claim and advise me of the
file number assigned to it.

Very truly yourg,
/4C>222:j;e7

James F. Gosson, CWRE
c

c: Creek Bank Farm, Inc.
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WATER RESOURCES DEPT.
Decemper 10,149) SALEM, OREGOH

Qrecory WaTER. Resource DepaprTMENT
3850 PBRMLAND Roas N.E
Sacem, OrEGOD 973\0

ATTENTION . Dowaud E. KANAURER , ADIUDICATION SPECIALIST

RE: SUuRFACE WATER. ReEcSTRATION STAEMawT (Crezx Bank Farm Tne.)
SWR #47

Dear MR. KNAWER,
PLEASE ADD THE FOLLOWING poOcUmMeENT -

0. LecAL DESCRIPTION oF PROPERTY N THE NAME or
CYNTRIA A. SPeEEDY,

NAME AND ADDRESS oF PRoPERTH DUWNER. INVOLVED:
DocumeNnT #(10. CYNTH{A A. MANDERS

3954 GreeN VAwLy Roap

Carimep , OrEeod  AT42

PLEASE AckNOWLEDGE .
Sincerery,

Maruns  Hezee

Ceeee Banke Arm Tne.

M9 Rocuie RiDee Rd.
OakALAND, OR Q1462
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EXHIBIT ‘A’ e’ DEC 1 ; 1!

A parcel of land located in Sections 1, 2, 11 and 12 of Township 25 South, Range 6 )
West, Willamette Meridian, Douglas County, Oregon, and being more p‘"mmﬂESOURCES

described as follows: SALEM, OREG ™}

BEGINNING at the Northwest corner of the Elisha Wi{lliamson Donation Land Claim No.
43, Section 12, Township 25 South, Range 6 West, being also the Northwest cornar of
a parcel of land conveyed to George A. and Delie Emma Truambo described in Volume 100,
Page 205, of Deed Records of Douglas County, Oregon, and being also a point 1in the
South boundary of a parcel of land ccnveyed to the said Trumbos as dJdescribed in
Volume 123, Page 149, of said HKecords; thence West along the South boundary thereof
to th~ Southwest corner thereof; thence North along the West boundary of said parcel
to the Northwest corner thereof; thence East along the North boundary of said parcel
to the Southwest corner of that parcel of land conveyed to Veril A. and Hazel M.
Martin as described in Volume 126, Page 110, of said Records; thence Northerly along
the West boundary of said parcel as follows:

North 1° West 14.0 chains, North 76° West 2.95 chains, North 36° 45' West 4.02 chains,
North 32D 15' West 1.84 chains, North 5° 10' West 8.60 chains; West to a Vesterly
boundary of the J. L. Gilbert Donation Land Claim No. 61, said Township and Range,
at the Southeast corner of Lot 2, Section 1, said Township and Range, and North
along said Donation Land Claim boundary and East btoundary of said Lot 2 to an angle
corner of said Donation Land Claim, being the Northwest corner of said martin parcel,
and also a point in the South boundary of a parcel of land conveyed to W, A,
Davidson as described in Volume 58, Page 125, of said Records; thence West along a
South boundary of said Donation Land Claim and a South boundary of said Davidson
parcel to a Southwest corner of said Gilbert Donation Land Claim, being also a point
in the line between Sections 1 and 2, said Township and Range; thence South along
said Section line to the quarter corner between said Sections, being also a
Southeast corner of said Davidson parcel; thence West along the Faast-West
wid-section line of said Section 2, and along said Southline of Davidson parcel to a
point in the East line of a parcel of land conveyed to “ D. Whitehead as described
in Volume 138, Page 285. of said Records, being the Northwest corner of the
Northeast quarter of Southwest quarter of said Section 2; thence 5South along said
property line and the West line of said Northeast quarter of Southwest quarter to
the Southwest corner thereof, being a Southeast corner of said Whitehead parcel;
thence West along a South boundary of said parcel and the North 1line of the
Southwest quarter of Southwesr quarter to the line between Sections 2 and 3 said
Township and Range: thence South along said line to the corner to Sections 2, 3. 10
and 11 said Township and Range, and continuing South along the line between Sections
10 and 11 to the mo3t Northerly corrner of a parcel conveyed to said W. D. Whitehead
as described in Volume 138, Page 285, of said Records: thence along the East
boundary of said Parcel as follows:

FS5-0b-0/- -00700, 0700
PE.06- 02~ —-01300
RS-0b-/2~ -~ 00300
RS-0b-1/~ — oo0/03

v

Exhibit “A” centinued
Order No. 24536
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South 55° 26’ East S.44 chains, South 20° 53' East ﬁ 91 cha!ns. South k} 13* East 4.21
chains, South 22° 35°' East 7.65 chains and South 7° 57' East 10.31 chains to the Y
Southeast corner thereof, being also a point in the North boundary of that parcel of

land conveyed to Evelyn E, Rose as described in Volume 223, Pages 613 and 615 of

said Records; thence East along the North boundary of said Parcel to the Northeast
corner thercof; thence along the East boundary of said parcel as follows:

South 24 50 chains. South 57° 45' East 4.25 chains, South 60° 30' East 10.7 chains,
South 3 15 East 6 97 chains to the center line of the Calapooya Creek; thence along
said center line of Creek upstream as follows:

North 44° East 1,20 chains, North 77° 15' East 1.80 chains, North 87° 130° East 2.95
chains, North 69° East 5.30 chains North 48° 45' East 2.86 chains, and North 67° 15'
East 3.63 chains; thence North 740 East 3.63 chains to the Northwest corner of that
parcel of land conveyed to C. A. and Madge M. Miller as described in Volume 93, Pags
485, of said Records; thence along the North boundary of said Miller parcel as
follows: ’

South 78° 15' East 7.75 chains, South 80° 15' East 1.82 chains, North 88° 15' East
10.84 chains, EFM‘EQCIh—Qﬁ__ESSL 4.12 _chsins to the Northeast corner thereof being
also a point in the West boundary of Elisha Williamson Donation Land Claim No. 48,
said Township and Range; thence along the boundaries of said Donation Land Claim as

follows:

North 9.0 chains to a Northwest corner thereof, East 9,50 chains to an interior
angle corner thereof, and North 28.46 chains to the place of beginning. Excepting
therefroa any portion of the parcel of land conveyed to Oregon State Highway
Commigsion described in Volume 173, Page 294, of said Records, contained within the
above description, all in Sections 1, 2, 11 and 12, Township 25 South, Range 6 West,
Willemette Meridian, Douglas County, Oregon.

ALSO the Southeast quarter of the Northwest quarter, Section 2, Township 25 South,
Range 6 West, Willamette Meridian, Douglas County, Oregon.

EXCEPTING THEREFROM that property sold toc the State of Oregon by and through its
State Highway Commission, as described in Deed Recorded in Volume 270, Recorder's No.
238881, Deed Records, Douglas County, Oregon.

ALSO EXCEPTING THEREFROM those property described in Instrument Nos. 77-12489,
80-10950, 82-2238, 83-2939, 87-5763, 87-9232, 88-404, 88-9414, 88-9421, 89-7767 and
91-10286, Deed Records, Douglas County, Oregon.

Order No. 24536
STATE OF OREGON |
COUNTY OF DOUGLAS | 3%
I. GAY FIELDS. COUNTY CLERK AND RECOROER
OF CONVEYANCES. 00 NEREDY CERTIFY THAT
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giarch 30, 1992

(Uregon water desources Uepartment
3850 Portland «oad M
Salem, Ug 97310

des Surface water segistration Statement (Swud #47)

Dear Mr. Von Knauer,

gnclosed are copies of the cover and title pages to the book Lizards in the Well,

Tales of the Umpqua in which the story titled "A Man called Bemis" is told by

Charles kcCord. Flease add this information to our Surface Hater‘degistration

Statement.

Thank you,

.-
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"« Hazel Hudson Waggoner

”The slumbermg c1ty of twelve thousand was aroused w1th a
rude and temfymg shock W LI X '
. L A gonia Patton Buckwalter

il “Tomc always made the customer smell nice. The young
fellows gomg courtmg espec:ally lxked that treatment.” . - .
g (ER it Sl BT Maurlce Vogelpohl

) N ”He stuck out his tongue at them It seemed the proper thmg
to do at the moment DL RN
R R g Lot'(Bus)Harpole

: ”Mama sald she*had watched the sunrlse, and then cleaned :
over-the house, unde' the house, around the house, and in the
house 3 y ;

Betty “Bailey

Sy tjouglas County Health and Social Services
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A “clearinghouse” for and of Older Americans, RSVP was
established for the dual purpose of meeting the retired persons
need for community involvement and assisting our non-profit
organizations and agencies by providing senior volunteer
assistance. As a part of the ACTION Agency, we are sponsored
locally by the Douglas County Health and Social Services
Department. In addition to receiving support through ACTION
and Douglas County, RSVP also receives funding from the C. Giles
Hunt Foundation, our local Wood Products Industry and through
the sale of this book.
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,Eizarcls in the(Wle .

TALES OF THE UMPQUA
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Lizardsin 1O\Well

].g' TALES OF THE UMPQUA

A Retired Senior Volunteer Program Project
Funded with support by the Fred Meyer Charitable Trust

Small Grants Program
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Lizards

Forward

It lies in the southern foot of the Willamette Valley. On fh.e
east are the magnificent Cascades. On the west, ‘the Pacific
Ocean. Pioneers came by the thousands and knew this would be

i me.
thelz)}(:zglas County is one of the most beautiful landscapes on
Earth. But it is the people that make it the truly spectacul.ar
place that it is. The pages that fill this book retrieve a s?pemal
history. The stories told are about families and hardship zlm'd
inspiration and a time that has just abOlft tumec'i tl.le corner. tis
with special gratitude that we glimpse into their lives for just a

short time. .
To all who came and told their stories, and to all those who

will come, this book is dedicated.

Mary Durbin DeSmet

Ho2Lodi
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- A Man Named
Bemis

By Charles A. McCord
Astold to Eva T. Logan
Dustrated by Celia Jolley

n 1932 on a ranch of over a thousand acres just west of

QOakland, I went to work for a man named Bemis, a Scot

from the old country. Since his wife refused to live on the

ranch, he spent most of his time in Roseburg with her.
But I never knew, of course, when he was coming to inspect the
ranch and to check up on me.

Mr. Bemis was not only canny, he was also, to put it in plain
American slang, tight, and therefore keenly aware of the value
of the money he was paying me. So when, in the middle of
sweltering heat, Mr. Bemis drove out to the ranch and discovered
me asleep in mid-afternoon on a big low branch of a shady oak in
front of the house, he drew himself up to his not-very-tallest and
bellowed, “So this is the way you work when I ain’t around!”

Suddenly wide awake, I realized that the evidence against
me was damning — I eased my long and sweaty body out of the
tree. But perhaps because my surname gave me title to Scot’s
blood myself, I understood Mr. Bemis’s anger. After he’d cooled a
bit, I explained my seeming laziness.

The weather, I reminded him, was unusually hot, had stayed
hot for days, and would likely be hot for days to come. And the
horses, though willing workers, suffered mightily from the heat.
In the first place, although I didn’t say so to Bemis, they were
unusually small for the heavy work on a farm. They struggled,
boning their necks and straining gamely to pull the reaper around
and around the hay field in the increasing heat of mid-day,
sweating so profusely that they were lathered with foam. When
that dried, they still looked as if frosted with soapsuds. I was
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afraid that the heat, combined with the difficulty of the work,
would do them in. -

I therefore had decided that every morning, as long as the
hot spell lasted, I would take them out of harness at about eleven
o’clock, when the sun began to beat down most fiercely. For the
next four hours they were free in the barnyard to drink at the
watering trough and to wander into the barn for grain and for




shade whenever they wanted to. When they and I were fed,

watered and rested we all did a better job for the rest of the day.

For the time being, however, when the horses were taken care
of, I hoisted myself onto a large low branch of the oak, settled my
skinny length along it, and went to sleep almost immediately.

All this (minus the embroidery I did in telling it to you) I told
to Mr. Bemis. However, red-faced and grim, he continued to
regard me with suspicion.

I tried once more. It was now almost four p.m.,, I said, and time
to start haying again. The horses would be rested and we would
work as long as we could see — probably until ten o’clock, or, if
there was moonlight, even later. Then next morning at first light
— about four o’clock — with the horses again in harness we’d
work, as we had that day, until an hour before noon.

Mr. Bemis looked relieved, “Oh,” he said, understanding at
last, “so that's the way you do it,” and said no more.

It still seems to me, as it did then on that hot and sticky
August day, that when you’re haying during a blistering hot
spell, a twelve to fourteen hour working day, no matter how you
slice the twenty-four, is still a full day’s work for team and
driver. The temperature was well into the 90’s every day, and
those small horses and I threshed 3,000 bushels of oats and
wheat, and cut 100 tons of hay.

In addition to the hay-making, there were turkeys, sheep, a
cow or two, and calves to care for daily.

The turkeys were fairly easy to take care of. I filled their
feeders from hoppers once a week. When the birds grew to weigh
about three pounds, I put up long fence poles for roosts, supported
by uprights. Most of the birds managed to flap up there to roost at
dusk. However, we began to lose some of them.

One evening as I watched them settle for the night, I became
aware that I was not the only watcher. Above them, roosting
quietly in the darker dusk of a leafy tree, was a big owl. Soon it
flew down and alighted, sociably enough, beside one of the young
turkeys. In a few minutes he crowded closer. The fowl, evidently
not enjoying the proximity, moved away. The owl soon followed
and the uncomfortable turkey moved away again. Thus they
continued, the owl moving close to the chick and the chick
retreating, until the owl pushed it off the end of the roost, then
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swooped down to intercept his dinner before the awkwardly
flapping chick touched the ground.

We lost several that way. They never seemed to learn. Years
later my wife remarked of such a flock, “If they weren’t stupid,
they wouldn’t be turkeys.”

A clutch of turkey eggs varies in number from fifteen to
eighteen, but they were not always full clutches. As many as
ninety percent of each clutch were fertile. Those eggs suspected of
being infertile had to be tested; one day when Mr. Bemis was
there, he decided to test some. We rolled a few thickness of
newspaper into a cone and tucked a speckled egg in the large end,
holding it steady with one hand while he placed the small end
of the cone to his eye. The egg, with the bright sunshine trained
on it (we were outside), was translucent enough for him to tell
whether it was, or was not, fertile. With his head back and his
eye sighting the egg at the far end of the cone, he squinted to
confirm his suspicion that it was indeed rotten. But something
went wrong. Perhaps the overripe fruit of the turkey started to
fall and Bemis instinctively tightened his fingers on it; perhaps
the egg was exceptionally thin-shelled or even cracked. Anyway,
it broke, exploding all over his face. Rotten! I couldn’t get within
fifteen feet of him without gagging. But I couldn’t stop laughing,
even when I heard him mutter angrily, “Laugh, you damned
fool!”

While I worked for Mr. Bemis I received a dollar a day and
board and room. ,

He furnished the groceries — baking bread, meat packed in
tins, oatmeal for breakfast — always oatmeal. He often
commented, “Oats make fine horses.” Perhaps Bemis was right
about oats and horses, but I was reasonably sure that oatmeal did
little for me. ,

We also had bacon and ham and, from a little garden we
picked roast'n ears and raspberries. He was there perhaps a
third of the time. I did most of the cooking except when his wife
came and cooked us a good meal with a roast and mashed
potatoes, vegetables, and cake for dessert. She was a good cook.

In December the temperature sank to nine degrees below zero
and stayed there for four or five days — more than long enough
for the water system to freeze. The "system” was a half-inch
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pipe that had been in the ground for thirty years and had been
installed for the benefit of the stock. Spouting a stream the size
of a lead pendil, it quickly piled up a mound of ice six to eight feet
long, four to five feet wide, and thick enough that the whole
lump must have weighed at least one-and-a half tons. The sheep
could go to the creek for water, but not the turkeys. We had to
carry it to them in buckets, for they couldn’t get to the fountain
under its heavy coat of ice.

There was nothing I could have done to prevent the freezing
of the tiny pipe, and nothing I could do to de-ice it after it was
frozen. But Bemis fired me anyway. Perhaps out of frustration, or
maybe he still smarted at the memory of my laughter when the
rotten turkey egg exploded in his face.

Three or four miles west of Oakland that farm house, with
the barn nearby, still stands. Nearly every day in summer a
breeze blows cool over that ridge late in the afternoon. If any air
is stirring, you can feel it then, in that place.
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Everybody’s
Telephone

By Louis Brady
As told to Mary Worley

n the early part of the century, gasoline was shipped

from Portland to Glendale in five gallon cans. The

railroad was very important to the Glendale-Azalea

area. It brought groceries and most other supplies.
Sometimes, the Bradys could get groceries at the Canyon Pass
Hotel and Store. (Now known as the Azalea Store)

Louis remembers the old party telephone. Everyone owned
part of the company and worked to keep Everybody’s Telephone
system working. The telephone boxes contained two batteries and
hung on the wall. Each house had a special ring, such as three
long rings and two short rings, which would be thirty-two. One
extra long ring generally meant emergency or important news and
everyone listened as the caller announced a fire, birth, death, etc.
To get a number in town or a party on another line, you rang one
short ring. Central would answer and make the proper
connections. The 1. H. Smith family ran the telephone office in
Glendale for several years. Rates were established at fifty cents
a month. Dial phones didn’t come until after 1950. .

Everyone raised a garden so they usually had a winter’s
supply of potatoes and root vegetables. Evergreen blackberries
were plentiful along creeks. Dewberries were found in the logged -
over areas. Wild strawberries were a special treat. Most pioneer
families used mushrooms, Miner’s lettuce, lambsquarter and other
weeds for greens. Men and boys hunted deer, rabbits, ducks, geese,
pigeons and other birds for meat. Cow Creek offered many fish,
lots of chub and suckers and some trout. Salmon came up Bull Run
and other small creeks.
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CLATM OF BENEFICIAL USE

CREEK BANK FARMS, INC.

DIVERSION WORKS

The diversion works in 1991 consist of a wooden gathering box
approximately 2' x 2' x 2°'.

An infiltration gallery extends uphill from the gathering box for
a distance of 175 to 190 feet. The physical details of the gallery
are unknown. The inflow pipe from the gallery enters the uphill
side of the gathering box approximately 2/3 of the way up from the
bottom to the top. The outflow pipe exits the box on the downhill
side at the bottom of the box.

The elevation difference between the spring and the house is
approximately 210 feet. The pipe length is approximately 4900

feet.

The elevation difference between the house and the 1200 gallon
holding tank is 62 feet. The pipe length is approximatley 1800
feet.
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580 South State Street

JAMES E. GOSSON Consulting Engineer s o e o Sutherlin Oregon 97479

CMLENGNEER o (503) 459-2243
LAND SURVEYOR LT L
WATER RIGHTS EXAMINER e maee

January 4, 1992

Oregon Water Resources Department
3850 Portland Road N.E.
Salem, Oregon 97310

Attention: Don Knauer
Re: Surface Water Registration Statement 47 (Creek Bank Farm)

Enclosed is a modified map along with the original map as well as
narrative describing the diversion works structure, elevation
differences, and pipe lengths and two sheets of calculations
identifying the capacity of the delivery system.
The locations showing stockwater are hosebibs.
Please contact me if you need additional information.
Very truly yours,

W// 7
James F. Gosson, CWRE

Enclosures
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