
September 7, 1993 
W A T E R  

- -  

R E S O U R C E S  
- 

D E P A R T M E N T  

MR & MRS HEGGE 
149 ROLLING RIDGE RD 
OAKLAND OR 97462 

RE: SWR-47 

Dear Mr & Mrs Hegge, 

This will acknowledge the receipt of the original surface water registration claim form in the 
name of CREEK BANK FARM, INCORPORATED. I will return the form to the file. 

Don Knauer 
Adjudication Specialist 

3850 Po r t l a~~d  Rd NE 
S,llcrn, OR 97310 
(503) 378-3709 
FAX (503) 378-81 30 



September 2, 1993 W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

James F. Gosson 
580 S State St 
Sutherlin OR 97479 

RE: SWR-47 

Dear Jim, 

I am sending copies of the letter, data and maps I received on January 6, 1992. The maps are 
on paper. I have looked at everything in the file and do not find the mylars. It isn't a big deal 
to me. As we have talked, if the Hegge's intend to file for something other than they did 
originally, it will require a "late" filing, petition, form new map, etc. If you have any 
questions, please give me a call. 

Sincerely , 

Don Knauer 
Adjudication Specialist 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-81 30 



STATE OF OREGON 

WATER RESOURCES DEPARTMENT 

INTEROFFICE MEMO 

August 30, 1993 

TO: SWR-47 CREEK BANK FARMS FILE 

FROM: DON KNAUER 

SUBJECT: CONVERSATION WITH CWRE 

I spoke with Jim Gosson, CWRE for Creek Bank Farms who told me Mrs. Hegge was in his 
office the other day and asked that he add stock water direct from Calapooya Creek to the map. 
I told Jim this sounded like a seperate claim and I will require a seperate form and late filing 
fees. We agreed he should inform the Hegge's and have them contact me. 



STATE OF OREGON 

WATER RESOURCES DEPARTMENT 

INTEROFFICE MEMO 

August 5, 1993 

TO: REED MARBUT 

FROM: DON KNAUER * 
SUBJECT: SWR-47 CREEK BANK FARMS ( MARVIN HEGGE) 

Attached is a copy of the letter I received from Marvin Hegge. I thought you might be 
interested. I am returning his form and will await any "modifications" he may make. 



August 5 ,  1993 W A T E R  
R E S O U R C E S  

D E P A R T M E N T  

MARVIN E HEGGE 
149 ROLLING RIDGE ROAD 
OAKLAND OR 97462-9746 

RE: SWR-47 

Dear Mr Hegge, 

In response to your request by letter received by the Water Resources Department on August 
4 ,  1993, I am returning the surface water registration statement form filed by Creek Bank 
Farms. 

Sincerely, 

Don Knauer 
Adjudication Specialist 

3850 Portland Rd NE 
Salcm, OR 973 10 
(503) 378-3739 
FAX (503) 378-8 130 



February 1, 1993 W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

J U L I E  JONES,  ATTORNEY AT LAW 
865 S MAIN ST 
MYRTLE CREEK OR 97457 

RE: SWR-47 

Dear Ms Jones, 

I have received your letter dated January 26,1993 indicating Creek 
Bank Farms has "agreed to discontinue their claim for any water 
rights on land belonging to Bayards or Manderos.Ig and a copy of a 
settlement agreement. 

I will add these documents to the file and use them in our final 
review of this claim. 

Sincerely, 

Don Knauer 
Adjudication Specialist 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



September 10, 1992 W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

Randolph Lee Garrison,PC 
PO Box 266 
Roseburg OR 97470-4442 

re: SWR-47 

Dear Mr. Garrison, 

Thank you for the copy of the Final Judgement in case No. 92CV- 
1350CC. In your letter you state that a copy of the transcript of 
the proceeding could be obtained if necessary. It is not necessary 
for the Water Resources Department to have a copy of the transcript 
at this time. 

You say you intend to obtain further affidavits. Any evidence 
pertaining to the Creek Bank Farm claim will be added to the file 
and used to render a final decision on the claim. 

Under ORS 539.240 (8) the Director will mail a notice of proposed 
order to the person who filed the statement, affirming, modifying 
or rejecting the registration statement. When the Director's final 
decision is reached you will receive a copy of the proposed order. 

' ncerely , LL 
Don Knauer 
Adjudication Specialist 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



July 27, 1992 W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

Randolph Lee Garrison, PC 
PO Box 266 
Roseburg OR 97470 

re: SWR-47 

Dear Mr Garrison, 

I received your letter dated July 24, 1992 and the "Affidavit of 
Delia E. Trumbo Revoking Prior Affidavit". I have added these to 
the file for final review. 

Sincerely, 

L L  
Don Knauer 
Adjudication Specialist 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



July 9, 1992 W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

Marvin Hegge 
Creek Bank Farm 
149 Rolling Ridge Road 
Oakland OR 97462 

re: SWR-47 

Dear Mr. Hegge, 

I am sending copies of the letters and affidavits I recently 
received from Mr. Randolph Lee Garrison, Attorney, which involve 
the use of water under your registration statement. 

t 
There is a period of non-use alleged from December 1977 through 
July 1983 in the affidavits. It is necessary for you to submit any 
evidence you have of beneficial use of the spring as claimed in 
your registration statement during this period of time. Your file 
has documents which describe water use on the p~operty but not 
specifically during this period of time. 

If you have any questions, please give me a ca1,i. 

S ' ncerely, 

LL 
Don Knauer 
Adjudication Specialist 

copy: Randolph Lee Garrison 
Gary Ball, Watermaster 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



July 9, 1992 W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

Randolph Lee Garrison, PC 
PO Box 266 
Roseburg OR 97470 

re: SWR-47 

Dear Mr. Garrison, 

This will acknowledge receipt of your letters dated July 3, 1992 
and July 7, 1992 along with the affidavits of Mary Bayard, Jesse 
Smith and Cynthia Mandero. 

The affidavits show a period of non-use of the water from a spring 
which is claimed by Creek Bank Farm (CBF) in Surfqke Water 
Registration #47. The period of non-use which exceeds five 
successive years is grounds for the contest by your clients. This 
evidence will be used in reconsidering the claim by CBF. 

I am requesting CBF to show evidence of use of the water from the 
spring during the period of December 1977 through July 1983. A 
copy of my letter is enclosed. 

/ 

I am sending copies of the form, map and evidence submitted by CBF 
in their claim to a pre-1909 water right as you requested. 

Don Knauer 
Adjudication Specialist 

copy: Creek Bank Farm 
C:\W\S\C\SWR-0047.013 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 











W A T E R  

R E S O U R C E S  

November 27, 1991 

Creek Bank Farm 
149 ~olling ~idge Road 
Oakland OR 97462 

RE: Surface Water Registration (SWR-47) 

Dear Sir, 

D E P A R T M E N T  

This will acknowledge that your Surface Water ~egistration 
Statement in the name of Creek Bank Farm has been received by our 
office. The fees in the amount of $ 400.00 have been received 
and our receipt # 81315 is enclosed. Your registration statement 
has been numbered SWR-47. 

Our office will review your form and map in the near future. If 
necessary we will schedule a meeting with you that will include a 
site inspection. If there are problems with your form we are 
usually able to take care of them during our visit. We will be 
able to answer any questions you might have about the 
adjudication process at that time. 

Please feel free to contact this office if you have any 
questions. 

Sincerely, 

Don Knauer 
~djudications Section 

enc 

cc: James F. Gosson 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 





STATE OF OREGON 

RECEIPT # 8 1 3 1 5 WATER RESOURCES DEPARTMENT 
3850 PORTLAND ROAD NE 

SALEM, OR 97310 
378-37391378-8130 (FAX) 

RECEIVED FROM: . c Q p h k JF C D - M ~  APPLICATION I 1 
BY: PERMIT 

I I 

CASH: CHECK: U OTHER: (IDENTIFY) 

Uorcc-~aO TOTAL REclD I s 4~i> . 

101-00-0 WRD MlSC CASH ACCT 1 
842.010 ADJUDICATIONS 

830.650 PARKING FEES Namelmonth 

OTHER: (IDENTIFY) 

102-00-0 FEDERAL FUNDS I 
OTHER: (IDENTIPI) n 

103-00-0 WRD OPERATING ACCT I 
MISCELLANEOUS: 

840.001 COPY FEES 

880.109 MlSC REVENUE: (IDENTIM) 

520.000 OTHER (P-6): (IDENTIFY) 

WATER RIGHTS: 

842.001 SURFACE WATER 

842.003 GROUND WATER 

842.005 TRANSFER 

WELL CONSTRUCTION 

842.022 WELL DRILL CONSTRUCTOR 

842.016 WELL DRILL OPERAiOR 

LANDOWNER'S PERMIT 

EXAM FEE 

EXAM FEE 

RECORD FEE 

LICENSE FEE 

106-00-0 WELL CONST START FEE 1 
842.013 WELL CONST START FEE I s 1 CARD U I 

864.000 LOrrERY PROCEEDS IS 1 

MONITORING WELLS 

145-00-0 LOTTERY PROCEEDS 

169001 SUSPENSE ACTIVITY LIC NUMBER 

842.115 POWER LICENSE FEE(FW) 

842.115 HYDRO LICENSE FEE(FW) 

832.009 HYDRO EXAM FEE(GF) 

RECEIPT t 8 1 3  15 D A D  IId25*ql BY: 

S 

Distribution-Whlte Copy-Customer, Yellow Copy-Fiscal, Brown Copy-Fiscal 

I 

CARD # I 



:=QUEST FOR ASSI- 

144 h ~ d 6  R L D ~ E R P  ( ~ M L ~ A / P  P d u m  &E-&& 77q62 
(Mailing address) (City) (County) (State) (Zip) (Phone) 

LfSC7-540 q 
4ee 

do hereby assign all my interest in and to water right A p p l i c a t i o n 4 ~ ~ ~ ~  
# , Permit # ; OR GR Statement # I GR 
Certificate of Registration # as filed in the office of the 
Water Resources Director, to: 

m-r b f i  / . F + & X L P ~ S  A. SAY/Y/ 
- 

(name ) 

o g l 4 .  M a  97&/ 5W-  533 - 212 7 
(Mailing address) (City) (state) (Zip) (Phone) 

( Note: If there are other owners of property described in 
Application, Permit or Certificate of Groundwater Registration you 
must attach a list of their names and addresses to this form. 

I hereby certifv that I have notified all other owners of the 
descrided in this Application, Permit or Certificate of 

~egistration of this request for assignment. 

Witness my hand this IB day of 19q5 . 
D E - 5  

The completed assignment must be submitted to the Water 
Resources Department, together with a &cording fee of $10. 

WATER RESOURCES DEPARTMENT 
158 12TH ST. NE 
SALEM, OREGON 97310 



OCT-09-95 MON 09: 38 HAT RESOURCES WATERMSTR FAX NO, 1 503 440 6284 P, 14 , 
I I. k a 41% 

- 
- & .  %d~r.l: , . 

v v n  1 

~ p , ~ E h l ,  c ) l l~bUN 
SIATE O F  OREGON 

WATER RESOURCES D E P M E N T  

SURFACE WATER REGISTRATION STATEMENT 
PRE-1909 VESTED WATIER IUGHT CLAIM 

...-.. 
1'63 
;::I; 

1 , ~ ~ ~ ~ ~ f m g l ~ h a  CreekBankFarm.Incorporated !!"U 

-...- ...... ....... 
149 Roll lnq Ridqe Road ...... ...... Mading Address: A=:t -,.:,, ..... 

Oakland, Oregon 97462 Telephone No: 459-5909 * liiiiz :!x 

lillii I!"'! 
: 11:; 

2. Soure of water: _ a s p r i n ~ l ~ , ,  !!!:! 
1,111, 

!:!!I! 
111111 ...... Tributary. to: Calapooya Creek ..-.. ;:n: ...-. ... 
,111. ..... ....... ....... ...... 

m..... ..... ....... 
:::_::: ..i ji. ...... ..... I I i!:!ii ..... 

Domestic And q-twa . ....... ..... .... ....... ..... ...... 3. Purpose(s) for which water is used: ... ...... ...... ..... 11 P,! PrrIgation, Stockwater, Domsstfc, Hyd&loctrk p o w ,  Indusidal. EtcJ .!: ..... I : ..... . . .  
,111111 .... ..... ;xi:: Xf irrigation, total number of acres irrigated: ..,.I , 
!!!!!:: ' I::: 
!!!!!!! . m e .  1 . .81 

!:ll;;i 
1,1111' . !;I.;; 
r19ii ..i.!. ... ,Ill,,, " 
1,1111. 
1111111 4. Priority Date ....... :!:!I: 
I,.::.: 

!!!!!! ...... ..... 
:I:::: ...... iiiiiii .... ....... a) Date of first use: June  30, 1905 ...... '!!!! 
....... .... ....... . ., . 
,,.,.. a,..... ..... ....... ....... b) Date wfiter,use dwdopment fust initiated: Apr lgo5 ,;,a:. 

;:::;i; ...... :::.I: ..... 

I 
..... ...... ..... 

1. ..... ....... ....... c) Name of party who initiated development: F. A Bemis ::.;,I ,:.,., ...... 
!!!!!!! :.a,, 
1!1:11. ;,;I;; 
;;!?lj 

.',' 

:i1fii 
;;!!!$ 5:Amountofwaterclahed: 13-01 , h C F S ,  ...... .I.,s 
'"'8,' 

.,.., ..,.,* 
I";;:; 

(Water put to kneflcfal u ~ )  .... ... !! :. 
... .... ...... 
..... .,_:. 
.... .... ...... ..... of use: .. , ..... .!:! : . . .  ..... ..... . . . .  rans, Township 25 S,Range 6 :W. 
...... ,::... ...... ...... 
8 , 8 9 3 .  ,..,,. ..... 

Sections, Township N/S, Range E/W- :::L': ;:ill; 
1'1111 

(Attach additi~naf pcrges if necessary) ! ..,... ...... : :: 
"I.,,, 

.I..' ..... .... .... 
:!li;;; .I ., ...... ..... ;;;!:ii / ..... ...... .... 7. Usud period of use: Year' Ar@nd to ....,, ...... 11 1:::: ...... ...... Xiii ...... ....... ....... ...... ...... month day month day i,ii:i ..... ....... ....... i1ii.i ....... ...... !.!!.! 
....... ....... ....... $::I: ....... ....... ..... . L '. ....... ...... ..:,.. ....... ....... , _ I , . .  ....... ...... 7.:: : ....... i;ici ! ::., 

.,I L 



Pa 15 
ET-0g-g5 NON 09;39 HI\'!' REsORCES URTERMSTR FAX Nos 

503 440 6264 9wB t47  

- 5 !. 13 4 

. ,  PRE-iJd VESTED WATER R[GHT C e l M  

IN THE NAME OF CREEK BANK FARM, INCORPORATED 

SEmlONS 2 & 11,  T25S, 96W, W.M. 

Irrpr-n?aPEE? 

R K "  " = C 

DEC 2 2 1995 

WE OF OIVERJION IS LOCAT60 12W FEET N W  AN0 660 PER WSEl FROM THI SOvTHEABt C W R  OF SL- 2. 
Wh'Q WI1)1*l THB BB 111. OF M 6E IN OF SCTtOW 2. TOWNlHiP 26 ZKXTTW. M N O E  8 WEST. W.M., DOUlPLAd WNW. 

fURPWE OF THIS MAP I$ TO IDENTIFY TW LOCATION OF ?W WATIR RWT. IT Ib NOT VENOED TO k l O V W  MFOR 
MATKYJ RU9TIVE TQ THE LOC4TRN OF PROPERTY OWhlCRSHIP BOUNDARY LWiiS. . ., 



December 29, 1995 W A T E R  - 
R E S O U R C E S  
- 
D E P A R T M E N T  

DONALD AND FRANCIS SMITH 
PO BOX 14 
BEATTY, OR 97621 

REFERENCE: Files R 47964, 40690, R 72692, 72693 and SWR #47 

We received the assigment form for permits R 5772, 30304, R 11479 
and 51512. 

The assignment of Permit R 11479 from Creek Bank Farm Inc. to you 
has been recorded in the records of the Water Resources Department. 

Our records have been changed accordingly and the original is 
enclosed along with our receipt number 131120 covering the 
recording fee of $10 you submitted. 

You will need to fill out another assigment form for file 72693 and 
submit another $10 for that assignment. The charge for assigning 
each permit is $10. You need to fill out an assignment form for 
each permit. 

Only permits and applications can be assigned. Water rights that 
have been certificated cannot be assigned. Under Oregon law the 
right attaches to the land and goes with the land. Therefore we can 
only assign files R 72692 and 72693. 

The assignment process does not include pre-1909 claims we will 
file the assignment in claim #47. 

Included with this letter is another assignment form for file 
72693. 

Sincerely, 

DALLAS S. MILLER 
Water Rights Specialist 

DSM : - 
Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 
(503) 378-3739 
FAX (503) 378-8130 



January 2, 1996 

-- 

W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

MAUREEN M HEGGE 
149 ROLLING RIDGE RD 
OAKLAND OR 97462 

re: SWR-47 

Dear Mrs. Hegge, 

This will acknowledge the receipt of your request for assignment for Creek Bank Farms to 
Donald and Frances Smith. I have forwarded the request to Reed Marbut because I am not 
working in the Adjudication Section. You should contact Reed for any adjudication matters. 

Don Knauer 
Program Representative 

Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 
(503) 378-3739 
FAX (503) 378-8130 



RECf IV ED 

September 1, 1993 

WRTCR HESOURCW DEP7 
' SALEM, OREGON) 

Martha 0. Pagel 
Director  
Oregon Water Resources Department 
3850 Portland Rd NE 
Salem, OR 97310 

RE: S W R - ~ ~  

Dear Direct  o r ,  

We a r e  re turning t o  you the surface water r e g i s t r a t i o n  statement f i l e d  

by Creek Eank F?-rm, Inc. We w i l l  be t rnnsmit t ing  a  l e t t e r  t o  you with 

our reques ts  regarding SWR-47, R-72692 and S-72693. 

'Phe Hegges 

Enclosed: SWR47 



August 14, 1993 

Mr. Marvin Hegge 
Creek Bank Farm 
149 Rolling Ridge Rd. 
Oakland, OR 97462 

W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

RE: Application Numbers R-72692 and 72693 

  ear Mr. Hegge: 
Carol Lewis-Spence has referred your August 12, 1993, letter to 
me for review. The comments expressed in your letter will be 
treated as Nobjections" to the Reports of Technical Review issued 
on the above-referenced applications. 

I will eventually transmit an official response to the objections 
set out in your letter; however, in order to insure that there is 
no misunderstanding, and to be sure we meet the "deadline" you 
imposed in your letter, the following is a summary response to 
the issues you have raised: 

In general, permittees diverting water in an amount 
greater than 0.1 cfs will be required to install a 
meter or other suitable measuring device. In your 
case, if the permit is limited to 0.1 cfs or less you 
will not be required to install a measuring device 
hless the Director so orders. If your permit is for 
greater than 0.1 cfs, we will examine the particulars 
of your diversion to see if this condition can be 
waived; however, to date no decision to waive the 
standard measuring and reporting condition has been 
made. 

2. ORS 540.330 requires measuring and reporting on 
reservoirs "located across or upon the bed of a natural 
stream.It However, there is nothing in that section or 
any other portion of Oregon water law that limits the 
Commissions authority to require measuring and 
reporting for off-channel reservoirs. In fact, ORS 
537.211(1) clearly states that the Commission may set 
forth any terms, limitations and conditions it 
considers appropriate. 

3. Until SWR 47 is adjudicated it does not represent a 
"water right" and does not effect our analysis of your 
applications. 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



Mr. Marvin Hegge 
August 14, 1993 
Page Two 

4. HB 2107 may or may not apply to your water use. No 
determination of the applicability of this legisJation 
has been made. 

5. HB 2153 may apply to your application; however, even if 
the language of this legislation is applicable to your 
applications, your applications must still proceed 
through our permitting process. Again, no 
determination of the applicability of this legislation 
has been made. 

6. When HB 2110 becomes law it will alter our adjudication 
process and thus the way SWR 47 is handled. However, 
it will not change our review or analysis of your 
applications. 

7. ORS 539.081(3) allows credit to be applied to fees paid 
in connection with a surface water registration. This 
credit is for fees paid in connection with an 
application filing made before the surface water 
registration is submitted, not the reverse. 

8. The Water Rights/Adjudication Division has no authority 
over GWEB funds. You should address questions or 
comments concerning release of GWEB funds with the 
staff of GWEB. 

In sum, you may not presume we do not oppose the analysis set out 
in your letter of August 12, 1993. 

We will attempt to prepare an official response to the objections 
set out in your August 12, 1993, letter as soon as possible. 

Sincerely, 

A. REED MARBUT, Administrator 
Water Rights/Adjudication Division 

cc: Martha 0. Page1 
Carol Lewis-Spence 
Lorraine Stahr 
Don Knauer 
A1 Cook 
Gary Ball 



AUG - 4 1993 
WATER R'ESGUHCES DEPT 

SALEM, OREGON 

Oregon Water Resources Department 
3850 Portland Rd. N.E. 
Salem, OR 97310 

Attention: Donald Knauer, Adjudication Spec i a l i s t  

Re: Surface Water Regis t ra t ion Statement #47 

Dear M r .  Knauer, 

Please r e  turn  SWR #47. We a r e  considering modifications . 

/- 











FARSON LEE KRSER -P 5033788138 

Parsons Lee & Kaser Ltd 

ATTORNEYS AT LAW 
Rlchard E. Panona Alhnwy 505 S.E, Main I P.O. Box 1226 Marlan Howe L ~ J A e s i s b n l  
Charles F .  Lee a m y  Roseburg, Orsgan 97470-0308 Carrh 0. Brock LW ~ s s l s t m t  

Stephen W. K e e e r ~ t b ~  (503) 672-161 1 Pamela M. Buge ~sgel ~ralsienl 
FAX # (603) 6736537 

~ A T R  7,hd?,&. ~ r ~ , s / c n s ~ .  t ~.-%9-//8 ~ .....-.- 

PLEASE OELJVJEERT1~U)LENTS RECEIVED WS,QI'ITItlS COVER Si1EEZ 
TftE ABOVE NAKED RECIPIENT W SW-N-M POSSIDLE --__._- <.. ---- .---. --- 

'S111S TRANSACTION CONSISTS OF 2 PAGES, INCLUDING COVER SIIEET. 

Thank you. 



PARSONS, LEE & KASER, P.C. 
Charles F. Lee, Attorney 
505 SE Main 
PO Box 1226 
Roseburg OR 97470 
(503)672-1611 

IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOUGLAS COUNTY 

CREEK BANK FARM, INC,, ) 
1 Case No. 92-CV-1350CC 

Plaintiffs, 1 

v. 
) 
) CIVIL SUBPOENA 
) 

GERONIMO BAYARD AND MARY BAYARD, ) 
CYNTHIA MANDERO AND STEVE 1 
MANDERO, 1 

Defendants. 
1 
1 

TO: REED MARBUT 
Water Resources Department 

YOU ARE HEREBY REQUIRED TO APPEAR AND AllEND at the following 
place, date, md time, to testify as a witness in the above proceeding now pending 
in this court as follows: 

Place: Douglas County Courthouse, District Courtroom D 

Date and Time: Thursday, July 16, 1992, 2:00 p.m. 

Disobedience to this Subpoena may be punished as contempt of court or 
otherwise. Any inquiries should be directed to the undersigned. 

Page 1 - CIVIL SUBPOENA 

Attorney for Plaintiff 



FR0M:al 1 TO : 5033788130 JUL 13? 1992 4:53PM HE61 P.01 

I F A X  c o v E R S H E E T  

W A T E R  

R E S O U R C E S  

e PAGES, INCLUDING COVER - - - . .- . - - - 

M E S S A G E  

....... - - . . . .  - . . .  

I 
I Room 103 

-. ....... ../ ............ ........ Justjce Rldg. 
Roscburg, OR 
97470-1719 

i (503) 440-1255 



FROM: a1 1 5033788130 JUL 139 1992 4:55PM #861 P.04 

Randolph ee Garrison, P.C. 
OSB No. 6142fAttorneys at Law 

2 

I- 
430 S.E.  main/^.^. BOX 266 
Roseburg. O R  974 70-0049 

and Mary Bayard 

OF THE STATE OF OREGOI\I FOR DOUGLAS COUNTY 

'7 CREEK BANK I FARM, INC., 
Case No. 92CV-1350CC 

8 I Plaintiff, 
, VS. 

) 
1 CIVIL SUBPOENA 

D 1 (Duces Tecum) 
GERONIMP BAYIrRC) and MARY C. 

lo BAYARD, CYNTHIA MANDERO and 
1 

STEVE MbNDER(>, Husband 
1 

u' l1 and Wife, 
1 

d g 
--* -- . -, 

1 
" O  1% z p; 

-De fendan t s . )  

$ % ~ h  tL - oa$% 13 TO: Qary Ball 
m a + d ; $  w e <  
p w s g E  14 You are hereby required to appear in the above entitled Court in Courtroom 
2 ; : 4 . k .  

OM,\ 
No. "D" (Judge L;~sswell) of the County Courthouse of Douglas County in the City 

6 ; 3 1 1 5 of Roseburg, Ore!)on, on Thursday, the 16th day of July, 1992, at 1 :30 o'clock p.m., 
I t $ $ $ -  to testify as a witness in the above entitled case on behalf of Defendants, Geronimo and 

8; Is Mary Bayard, anc to remain unl~l the testimony is closed unless you are sooner 

a 3.7 
discharged. 

P: 

18 You are commanded to bring with you any and all books, papers, documents 
or tangible things rdated to Creek Bank Farm, Inc., and the above entitled matter, Case 

I r ,  No. 92CV-1350CC. 

20 
Dated: 10 July 1992 

21 Issued By: 

22 

23 Telephone: (503) 672-4441 

24 
I hereby cortify that the foregoing is a complete and exact copy of the original 

25 Subpoena in the above entitled case as the same appears for service. 

26 

Randolph Lee Garrison 

Page 
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1 I N  THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR DOUGLAS COUNTY 

DOUGLAS COUNTY COURTHOIJSE 
Jtrstj ce I3l!dg, Rrn 201 , 1036 SE Doug1.a~ Rorehrlrg, Oregon 97470 

I (503) 440-4.3GO 

Creek Bank ~ 4 r m  Inc/Bayard Geronimo 
C a s e # :  92CV3;350 Civ i l  I l l junctive Rel,ief 

#D COURT PROCREDINt3 (NOTICE OF S ~ ~ D U I , C  

Schcdulcd Priceeding : Ilearing 
D a t e  : 1 7/16/92 - 
T j  me : 1 : 30AM 

I 

Roonl : ~ DISTRICT COURTROOM D 
A c l d i  tional. 11if ormat  ion:  

I JMFOK'SANT NOTICE : PLEASE REAL) 
F a i J ~ r l - e  t o  aqpear a t  t h e  court event indicated al~ove a t  t-he t i m e  
and pl-ace speci f ied  may r e s u l t :  j 1s an order h e i  t ~ g  rendered agaj  n s t  
you 311 .t.hS.s aase. 

C l i e n t ( r c )  of ,Addre~see: 
Geronimo nayard  
M a r y  B a y a r d  

CC : 
Charles  Lae 
Da?-~ -y l  E Johr)sol! 



LAW FFIGES OF 

RANDOLPH EE GARHISON, P.C. 
AiTOR 1 EY8  AT LAW 

.-- 

5033786130 JUL 13, 1992 4:54PM #a61 P.03 

OFFICE AT 430 S.E. MAIN 
MAILING ADDRESS: P.O. BOX 266 

ROSEBURQ, OR 97470-0049 
Phone: (503) 672-4441 

Fax: (503) 672-4442 

10 July 1992 

Gary Ball 
Douglas County 
Justice Hall 
Douglas County 
Roseburg, OR 9 

~urduant to your request, enclosed please find the following documents: 

Re: ~ r e d k  Bank Farm vs. Bayard/Mandero 

(1) A Subpoena. The Hearing on the Motion ta Transfer Creek Bank 
Farm vs. Bayar //Wander0 to the Water Resources Department is scheduled for 1 :30 
p.n1., Thursday, 16 July 1992 (Judge Lasswell). 

(2) I The hrlotion to Transfer. 

Dear Gary: 

(3) 1 The Complaint (Suit for lnjuncton). 

DCCC NO. 92CV-1350CC 

(4) Bayar-ds' Response Opposing the Temporary Restraining Order. 

(5) 

intend to oppose Creek Bank Farm's Motion to Transfer. We 
\Water Resources Department may deal with the "water 

Bayards' Answer and Counter-Claim. 

(6) 

se let Ine know whether you are the appropriate person to testify. 

Very truly yours, 

hilanclero's Answer and Counter-Claim. 

RLG:ba 
Enclosures 
c (wio enc): Dprryl Jolinson 
Mr. and Mrs, Bayard 1 :lb811.586] 

I 

RANDOLPH Ll$5,GARRISON, P.C. 

Randolph Lee Garris 

I h reby certify that the foregoing is a complete and exact copy of the original 
25 Subpoena n the al~ove entitled case as the same appears for service. 

26 t - 
Randolph Lee Garrison 

[PS U B PO E6.5861 



1 PARSONS, LEE & UL\SER, P.C, 
2 Charles F. Lee, Attorney 
3 505 SE Main /PO Box 1226 
4 Roseburg OR 97470-0301 
5 (503) 672-1 61 1 
6 OSB #74187 

7 IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOU LAS COLINTY 9 

19 Plaintiff moves the court for an order transferring this ;~ctian td the director of 

8 CREEK BANK FARM, INC., 1 Case 140. 9 2 - b ~ - 1 3 5 0 ~ ~  

20 the Water Resources Department to determine rights to the use k f the water in 

9 
10 Plaintiff, 

1 
11 

) 

12 v. 
1 
1 MOTION TO 

13 ) 
14 GERONlMO BAYARD AND MARY BAYARD, ) 
15 CYNTHIA MANDERO AND STEVE 
16 MANDEFIO, 
17 

1 
18 Defendants. 

1 
) 

2 4 
21 question, as provided in QRS 539.0l2(2). 

"'RANSFER 

I 
I 22 This motion is well founded in law and is not for purposes o/ delay. 

I 
23 DATED this 71 h day of July, 1992. 

I 

24 PARSONS, LEE & BASER, b . ~ .  

BY: C H A R L E S - C ~ C E ~ F ~ -  
Attorney for FJlain,tiff 
OSB #74187 

Page 1 - MOTION TO TRANSFER 
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1 PARSONS, LEE & MSEA, P.C. 
2 Charles F. Lee, Attorney 
3 505 SE Main /PO Box 1226 
4 Roseburg OR 97470-0301 
5 (503) 672-1 61 1 
6 OSB f74187 

7 IN THE CIRCUIT COURT OF THE STATE OF OREGON FOf? DC)U M S  COUNTY "I 
CREEK BANK FARM, INC., 1 Case 140. 92- 

Plaintiff, 
1 

1 
v. 1 

1 
GERONIMO BAYARD AND MARY BAYARD, ) 
CYNTHIA MANDERO AND STEVE 
MANDERO, 

1 
1 

Defendants. 
) 
1 

19 The proper resolution of this motion is illuminated by Qregon! ~ynlber Go,& 

20 East Fork ,lrriqation [list,, 80 Or 568, 157 P 963 (191 6). 

2 1 That case, like this, involved vested water rights dating befort/ 1909, and the 

22 problenr of the proper assignment of the right to use water l>etwoeld two clairnarlts. 

23 That case involved the right to use water from the east fork d ~ d o d  River. The 

24 plaintiff lumber company claimed to have dammed the rivcx in 19 b 5 and to have 

25 then begun appropriating 340 second-feet of water. The l~rnbur c+mpany sought 
I 

I 26 a court injunction to keep the defendant irrigation district from diverting water above 
I 

27 the lumber company's dam, in a quantity sufficient to irrigate 13,000 acres. The 
I 

28 lumber company said that diversion would deny the lumt,er comipany adequate 

i 
I 29 water all through the growing season. The irrigation district, on the other hand, 
I 

30 claimad that its right to the water dated back to 1895, through a clkm posted by a 

I i 

! 31 predecessor private irrigation company. 



1 Tlie Circuit Court heard evidence and denied tile injunction, and the lumber 
I 

2 compar~y appealed. It is not clear from the oplr~lon when the injun'ctiorl suit was 
I 

3 filed. I I 

4 The Supreflie (Sourt, on revlewitig the case on appeal, look riot of the referral 

5 statute wt~lch is now ORS 539.021(2). The corlserisus of the opl llon of all the 

G members of the Suprarne Court was that water Issues are ~(~fficlentl I complicated, 

7 arid rriay Involve so rrlany collateral issues, that they are very difficul to try in court. i 
8 The Suprenle Court noted that the predecessor to the Water ~esc,urc/es Department 

9 was equipped to: I 

I 
"ascortalr~ ;xtid detertrilrle wntot rights In the first instnrr e 
far more accurately arid erlicierrtly than any court car1 r~ 

rnarrner of taking testimony," 

9 
tile ordiriary method based upori the usr~al pleadings arid 

1 
1 

i 14 'The Supreme Court then reversed the trial court ar~d rerrranded I the case to 

\hb.> 4 
I J 15 tire Circuit Court with rlirectioris lo trar~slor the case to the ater board for 
I 
I 

I 
1 16 deterniinatlori, even t t~ougt~  no party liad previously requested such a trerr~sfer, The 
I 

I 7 Suprerrle Court felt the administrative procedure, whti subsequent coQrt confirmation, 
1 

10 was so superior to trying water riylits issues in court that it vacated; the trial court's 

I 

1 13 decision, even without finding there had been error. I 

20 In this case Ole volurne of water in qusstlon is less than tile bolunle of water 

I 
21 in Oregon Lurr~ber--Cg~, but the issues are just as cornplex, ~ r l d  ma'de nrore diffictllt 

22 by the passage of ,lime since the water frorri the spring was first appropriated. To 
I I 

23 the extent that testirnor~y of Cynttiia Maridero suggested tliat vvater had previously 
I 

I 
I 24 been nppropriated to lflo properly now owned by ttie neighl~ors r~arned Sniets, there 

, 25 may be other potential clairnarlts to the water, 'The rights of those poterltial 

Page 2 - MEMORANDUM IN SUPPORT OF MOTION TO TRANSFER 



1 claimants can be determined administratively, but not in th3 context of this lawsuit 
I 

2 without maklng all potential claimants parties, 

3 
I 

This case also may raise issues affecting the water the state, so 

4 that tt~ose issues are best addressed in an 

5 themselves tried to raiso such administrative issues at the evidentia hearing on tho r 
6 preliminary injunction, asking witnesses how the department woul rula In various 7 

hypothetical situations. 

Proceeding with thls case in its present posture, without r'efe 1 rat to the Water 

Resourcos Clepartment, creates the risk of a great deal of wasted e d ergy, since the 

Supreme Court on appeal of this case might well follow the prel edont it set in F 
and simply vacate any judgment d thls codrt for the more 

accurate and efficient fact finding procedurs available adrninistrati$i4y. 

---- -~- - 
By: CHARLES F:. LE;+-- 

Attorney for Plairitiff 
OS8 #74187 

Page 3 - MEMORANDUM IN SUPPORT OF MOTION TO TRANSFER 







LAW OFFICES OF OFFICE AT 430 S.E. MAIN 

RANDOLPH LEE GARRISON, P.C. MAILING ADDRESS: P.O. BOX 266 
ROSEBURG, OR 97470-0049 

ATORNEYS AT LAW 

I 
Phone: (503) 672-4441 

Fax: (503) 672-4442 

29 S ptember 1992 ei 
Don Knauer 
Adjudication Specialist 
Oregon Water Resources Department 
3850 Portland Road, N.E. 
Salem, Oregon 9731 0 

RE: Creek Bank Farm, Inc. 
SW R-47 

Dear Mr. Knauer: 

Enclosed please find a opy of the Supplemental Affidavit of Richard 
C. Bernis. 

This Affidavit now compl tes the information which we wish to submit 
to you (your letter of 10 September indicated that a transcript of Case No. 
92CV-1350 CC was not necessary 

When you are ready to repare a proposed Order, please provide us 
with a copy and an opportunity to c rnment. t 

Very truly yours, 

RANDOLPH LEE GARRISON, P.C. 
n 

RLG:tls 
Enclosure 
cc: (w/enc.) 

Geronimo and Mary Bayard 
Darryl E. Johnson 

[lknauer2.586] 



3. Randolph Lee Garrison, P.C. 
OSB No. 76142 

2 Attorneys at Law 
430 S.E. Main 

3 P.O. Box 266 
Roseburg, OR 97470-0049 . 
Telephone: (503) 672-4441 

Of Attorneys for Bayards 
6 

IN THE CIRCUIT C LlRT OF THE STATE OF OREGON 
7 FOR d DOUGLAS COUNTY 

18 
I, RICHARD C. being first duly sworn on oath, depose and say: 

19 
I make this and supplement niy previous Affidavit (2 

20 

CREEK BANK FARM, INC., 

9 Plaintiff, 
10 

VS. 

u 11 
a a 

0 "o GERONIMO BAYARD and MARY 
$ : l2 BAYARD, CYNTHIA MANDERO 

k s 5 8 E ;  13 STEVE MANDERO, Husband 
I ~ , o ~ !  and Wife, 

U W ,  Defendarts. 
t w *  14 
o w : Z - r -  
~ J X ; ? ? !  15 
q 1 p i $  
4 4 6 3  
o :: 16 STATE OF OREGON ) 
0 v;  
Z L  )ss. 
2 l7 County of Douglas ) 

21 
pages) (especially paragraph 1 .) which was notarized on Noveniber 15, 1991. 

) 
) Case No. 92CV-1350CC 
) 
1 
1 
) SUPPLEMENTAL AFFIDAVIT OF 

C. ) RICHARD C. BEMlS 
and ) 

) 
1 
) 
1 

23 not extend to any period after 1 49. Since 1949,l have been on the Bemis Ranch "t 
22 1. My knowledge 

24 only once (approximately 1990)). At that time, I met and spoke with Marvin and 

of the Bemis Ranch and of the subject spring does 

25 Maureen Hegge. 
26 

1 1  1 

page -1- SUPPLEMENTAL AFFIDAVIT F RICHARD C. BEMlS 



1 2. It has been br and others 

2 have presented Affidavits to the ffect that the site of use of the subject spring was t 
3 not at the Bemis house (the ent Hegge house) for three years (June of 1974 

until May of 1977) and for (December 1977 until July 1983). 1 have no 
5 

knowledge or basis upon which o contradict this information. 
6 1 

3. 1 have no kno ledge of the use or the site of use of the subject 
7 

spring since 1949 (except the o e occassioh mentioned above when I spoke with 
8 'I 
9 Marvin and Maureen Hegge). 

Page -2- SUPPLEMENTAL AFFIDAVIT F RICHARD C. BEMlS 

/7 
10 

ti 11 
d m 

."2 5 :g 
, & r n 3 " ~  O E S P : ?  1 3  SUBSCRIBED and 

L c o Q :  

SWORN to before me th isdS/day o 

!!~:igd 
k w h  ' 8 ~  1 4  
o w r E r -  
3 - 1 g ; q s  1 5  
4 3 ? 8 "  

J 4 m J  Notary Public b r  Oregon 
o g i  1 6  (SEA 
0 9 :  

My commission expires: 
- 



LAW OFFICES OF OFFICE AT 430 S.E. MAIN 

RANDOLPH LEE GARRISO MAILING ADDRESS: P.O. BOX 266 
ROSEBURG, OR 97470-0049 

ATTORNEYS AT LAW Phone: (503) 672-4441 
F a :  (503) 672-4442 

3 S ptember 1992 I. 
Don Knauer 
Adjudication Specialist 
Oregon Water Resources Dept. 
3850 Portland Road, N.E. 
Salem, Oregon 97310 

RE: Creek Bank Farm, Inc. 
SW R-47 

Dear Mr. Knauer: 

As you know, there pending before the Oregon Water 
Resources Department, Creek "Pre-1909 Water Right Registration 
Claim" [ORS 539.0101. In filed in your Department, Creek 
Barrk Farm also Court of the State of Oregon 
for Douglas basis of Creek Bank Farm's 

to a "Pre-1909 Water Right 

The Douglas County uit Court action has now concluded in a Final 
Judgment. A true copy of the is enclosed. As you will know, the 
Final Judgment also contains of Fact and Conclusions of Law. 

In substance, after a thr Trial, the Court found that Creek Bank 
Farm was not entitled to a Right Registration Claim". The Court 
expressly concluded that: 

"Creek Bank Farm h [dl failed to present evidence 
sufficient to find that the subject spring water had actually 
been applied to a speci c beneficial use and Creek Bank 
Farm ha[d] failed to so resent such evidence for at least 
the following periods: Pr or to 1932 and for the period 1933 
to 1967. Having failed o present such evidence, Creek 
Bank Farm ha.[d] failed to present evidence sufficient to 
make a '1909 Vested ights' claim, pursuant to ORS 
539.01 0." i 



Don Knauer 
3 September 1992 
Page 2 

The Court also specifica ly found that the subject spring was: I 
See Final Judgment Q IV. (a), page 5: 15 - 20. See also Q (I), page 3: 16 - 20. 

-- "Private" water, not pu lic water. See Final Judgment Q V., page 6: 
13 - 14. t 
-- -The exclusive property 
Judgment Q II., page 4: 

We contend that the decision of the Douglas County Circuit 
Court bars Farm in the Oregon Water Resources 

specifically held that claim and issue 
preclusion apply in Drews vs. EBI Companies, 31 0 Or 
134, at 142 and claim preclusion apply to 
administrative vs. Boise Cascade Corp., 307 
Or 632, at 634-635 (1989). 

of the Defendant, Mary C. Bayard. See Final 
9 - 10. 

The Oregon Supreme Co rt has explained the circ~~mstances of claim 
and issue preclusion as follows: 

"If a person has had a fair opportunity to litigate a 
claim to final courts (including this one) 
hold that the issue or determination 
of fact is action between the 

See, e.g., 

'The Oregon Supreme Court no I refers to ,the terms "Res Judicata" and 
"Collateral Estoppel". Res Judicata is to as claim preclusion. Collateral 
Estoppel is now referred to as issue Clackamas School District vs. 
White, 305 Or 48, at 50 (1 988) and National Bank, 31 3 Or 86, at 
90 (1 988). 

RANDOLPH L E GARRISON, P.C. i 
ATTO NEYS AT LAW P 



Don Knauer 
3 September 1992 
Page 3 

action if their determinat 
(collateral estoppel). Se 
257 Or at 4, 4.74 P2d at 
Reuter, 299 Or 155, at 1 

The foregoing statement has been i 
School Dist. vs. White, 305 Or 48, ; 

The North Clackamas 
preclusion" rules ". . . prevents h 
promotes economy of resources in 
School Dist. vs. White, 305 Or at 50 
271 Or 188, at 192,531 P2d 266 (1 

The Douglas County 
evidence of Creek Bank Farm's cl 
establish a "Pre-1909 Water Right I 
before the Water Resources Depart1 
supplement and clarify the Affidavit 
If necessary, a Transcript of the Circ 
course, we wo~~ ld  like to avoid the t 

In any event, the Dougli 
each Party with a full and fair opport~ 
failed to present evidence to esta 
Claim". Based upon the Circuit 
Department should proceed no furth 
so, would simply continue Creek 
proceedings. The economy of adjud 
end. 

RLG:tls 
Enclosure 
cc (wlenc): 

Geronimo and Mary Bayard 
Darryl Johnson 
Gary Ball (wlout enc.) 

[lwater7.586] 

AT' 

In was essential to the judgment 
, e.g., Bahler vs. Fletcher, supra, 
131 ." State Farm Fire & Cas. vs. 
58 (1 985). 

jain cited with approval in North Clackamas 
50 (1 988). 

Court also emphasized that the "claim 
~rassment bv successive proceedinas and 
i e  adiudicatorv ~rocess." North Clackamas 
51. See also Dean vs. Exotic Veneers, Inc., 
375). 

ircuit Court proceeding found insufficient 
.im. There is also insufficient evidence to 
egistration Claim" in the Affidavits presently 
lent. We intend to obtain further Affidavits to 
previously submitted by Creek Bank Farm. 
lit Court proceeding can be obtained; but, of 
cpense of the same. 

s County Circuit Court proceeding provided 
nity to litigate their claims. Creek Bank Farm 
lish a "Pre-1909 Water Right Registration 
Court's Judgment, the Water Resources 
r with Creek Bank Farm's Application. To do 
Bank Farm's harassment by successive 
:atory resources requires that this matter now 

Very truly yours, 

RANDOLPH LEEJjARRISON, P.C. 

Randolph Lee Garrison 

IRNEYS AT LAW 



1 Randolph Lee Garrison, P.C. 
OSB No. 76142 
Attorneys at Law 
430 S.E. Main 
P.O. Box 266 

4 Roseb~~rg, OR 97470-0049 
Telephone: (503) 672-4441 

5 
Of Attorneys for Bayards 

6 

7 IN THE ClRCLllT ( 
FO 

8 
CREEK BANK FARM, INC., 

9 
Plaintiff, 

10 VS . 
2 wz i g o  

l 1  GERONIMO BAYARD and MAR 
0 q 3  12 

L z 2 s g :  
BAYARD, CYNTHIA MANDERO . , STEVE MANDERO, Husband 

Ul.€-bkF g ~ * , ~ ~  13 and Wife, p g ,  g;; 
r*WW z e r o  
o w z ? $ z  14 
3 - ' $ z G g  

Defenda 
~ E E W S ;  J * Z ~  15 

0 
Q 2: 
2. 
u 16 

This matter having regul; . 
17 Permanent Injunction on the 28tl 

18 Trial was held before Willii 

19 Plaintiff, Creek Bank Far 

20 
testimony of the following witnt 

Speedy, William Smets, Mike Ha 
22 

Mandero, Marvin Hegge, Delia E 
23 

24 Plaintiff, Creek Bank Farn 

25 presentation of Plaintiff's evidenc 

26 of Plaintiff's case, the Defendar 

Page -1- FINAL JUDGMENT 

3URT OF THE STATE OF OREGON 
DOUGLAS COUNTY 

1 
1 Case No. 92CV-1350CC 
1 
1 
1 FINDINGS OF FACT 

c. 
~ n d  ) CONCLUSIONS OF LAW 

) 
1 FINAL JUDGMENT 
1 

is. ) 
-1 
y come on for Trial on the Parties' claims for a 

29th and 30th days of July, 1992. 

n L. Lasswell, Judge, without jury. 

I, having presented evidence and presented the 

ises: Charles McCord, Cynthia Mandero, Robert 

Cayrl Swan, Geronimo Bayard, William Link, Steve 

Trurr~bo and Kathleen A. Reed; 

having rested Plaintiff's case at the close of the 

and testimony. Pursuant to ORCP 54, at the close 

s having moved the Court for a Directed Verdict, 



1 Dismissing Plaintiff's case, with rejudice. Defendants' Motion for a Directed Verdict I 
was made on the following grol/nds and for the following reasons: (a) The facts 

presented by Plaintiff have not sh wn that Plaintiff, Creek Bank Farm, has a right to the 
4 

relief requested; and, (b) the la does not provide Plaintiff with a right to the relief 
5 

sought by Plaintiff; 
6 1 
8 

FACT: 
9 

(A) Creek Bank Farm's al property is commonly addressed as 149 Rolling 
10 

1 1  
Ridge Road, Oakland, Douglas C unty, Oregon. Said real property is more particularly Z + 

rnZt-b%$ 
;;3$: 13 (B) The relationship of a pring located off Creek Bank Farm's property, which I 
z g z  
0 3  

?4 12 described in Exhibit "A", attached 
L;<;?: 
o n . a m w -  

Fr. > ' u n  
a w w  5:s 
0 : z ; o - y  14 is dispute between the Parties, depicted in the Exhibits admitted into evidence, 
% x g G g ;  JLt- . a  

l 5  including Defendants' Exhibits 12 0 g 0"s 
I t ;  

to Plaintiff's Complaint. 

4 L" 

P: (C) The subject spring is Ion real property currently owned by Defendant, Mary 

C. Bayard. 
18 

19 (D) The subject spring ater does not flow from or off of the real property 

20 owned by Defendant, Mary C. B 

2 1 (E) Water from the subje t spring is apparent only as the same is captured in 

22 a "collection box". The spring er does not flow in any particular direction. There is 

23 no bank or channel formed e spring water. The spring water does not form a 
24 

watercourse. 
25 

/ I  I 
26 

Page -2- FINAL JUDGMENT 



1 (F) Creek Bank Farm p rchased its real property from Defendant, Cynthia i 
Mandero, in a transaction includi g documents dated 1 July 1988. ri 

3 
(G) At the time Creek Ba k Farm purchased its real property, the then Seller, 

4  
Cynthia Mandero, retained of the real property upon which the subject spring 

5 
is located. Prior to the filing of reek Bank Farm's Complaint, Defendant Cynthia 

6 

7 Mandero, sold the real property u on which the subject spring is located to Defendant 

8 Mary C. Bayard. At the present ti el the real property upon which the spring is located i 
9  is owned by Defendant Mary C. B yard. ia 

10 (H) At or near the time of the filing of its Complaint, Creek Bank Farm was then 
G 
a 

lo s " using water from the subject for livestock and as a source of domestic water to 
i g o  
0 3 - 1 2  

kfi3,2z:  n l. the residence of Marvin and Hegge. Marvin and Maureen Hegge are the sole 
rngF6b;N 
u , U 4 & * S  13 E:: % g shareholders of Plaintiff, Creek k Farm, Inc. The residence of Marvin and Maureen 
OWZ<,$? 14 

GIs7 . . .  ;$$ : Hegge is located on Creek real property. 
2 4 : ; ~  15 g z m  

" 2  
4 16 (I) Despite evidence that1 the spring had been used as a source of water for 
m 

17 the Creek Bank Farm property at arious times, particularly in 1932 and from 1967 to 

18 1979, the evidence was insuffici nt to establish that the spring had been used I. 
l9 continuously and without any inter uption for two years or more during the period from I 
20 1909 to 1932 and during the perio 1932 to 1967. 
2 I r 
22 NOW THEREFORE, THE C URT MAKES THE FOLLOWING CONCLUSIONS t= 
23 OF LAW: 
24 

I .  The water which is the subject of this action is a "spring" and not a 
25 

"watercourse". See: 

Page -3- FINAL JUDGMENT 



1 Beisell vs. Wood, 182 Or 66, at 71 
as a place where water iss 

2 omitted). The water of the s 
3 the tract of land upon whicl 

It merely seeps or flows dirc 
4 no perceptible outlet."] 

185 P2d 570 (1 947). ["A spring . . . may be defined 
es naturally from the surface of the earth (citations 
ring involved in the present case does not pass from 
it arises, or becomes a source of any watercourse. 
stly into a small marsh upon the same tract, having 

5 Simmons vs. Winters, 21 Or 35, : 
" . . . is a stream of wate~ 

6 defined banks and channelr 

7 chartnels may sometimes b 
unmistakable impress of thc 

8 it has flowed from time imn 

7 P. 7, 28 Am St Rep 727 (1891). [A waterco~~rse 
usually flowing in a particular direction, with well- 
but that the water need not flow continuously -- the 
dry . . . which even to the casual glance bears the 

frequent action of running water, and through which 
?morial . . ."I 

9 
II. The spring subject 01 

10 
this litigation and waters thereof, are the exclusive 

11 
property of the Defendant, Mary ( :: - . Bayard. The water of the spring is not subject to 

< g z  
O,; 9 - 12 appropriation by Creek Bank Farr 

$;jg%: 
. See: 

" z E - d k ?  : 4 < i z w  13 Skinner vs. Silver, 158 Or 81, at ! 
0 - z z i L s a  Paulson, 134 Or 222, 2! 

O W Z ~ ~ ?  14 
J = S  involved herein, are the excl 

$ a ~ , o  
-la+ . B  g 15 is not subject to appropriati~ 

" ,Z$  

4,  75 P2d21 (1938), quoting from Henrici vs. 
3 P. 424 (1930). ["The spring and waters thereof, 
sive property of defendants. The water of the spring 
n by the plaintiffs . . ."I 

5 2: 
16 Klamath Development Co. vs. Lev 4 

9: whose waters, because of 
17 channel or to or upon adjacc 

other than the owner of the 
18 

Tarduer vs. Dollina and Elliott, 20( 
19 springs in question did nc 
20 exclusively to owners of thc 

21 Morrison vs. Officer, 48 Or 569, at 
quantity is so insignificant .tt 

22 the width of ground . . . the 
land it first arises."] 

2 3 

24 
Ill. A spring is not subjr 

25 
landowner. See: 

Page -4- FINAL JUDGMENT 

s, 136 Or 445, at 450,299 P. 705 (1 931). ["A spring 
;eepage and evaporation, w o ~ ~ l d  not follow in any 
it property, is not subject to appropriation by anyone 
and."] 

Or 1, at 42 - 43, 288 P2d 796 (1 955). ["Where the 
constitute headwaters of a spring, they belong 

land where they arose."] 

i70, 87 P. 896 (1906). [" . . . where. . . the admitted 
lt a surface stream is impossible, when spread over 
Ise of the water belongs to the person upon whose 

ct to appropriation by any person other than the 



1 Beisell vs. Wood, 182 Or 66, at 185 P2d 570 (1 947). [" . . . a spring is not subject 
to appropriation by any other than the owner of such land."] 

2 

3 Klamath Development Co. vs. 136 Or 445, at 450, 299 P. 705 (1 931). ["A spring 
. . . is not subject to by anyone other than the owner of the land."] 

4 
Fitzstephens vs. Watson, 194, 344 P2d 221 (1 959). ["Where spring 

5 waters arising on do not flow from the spring in such a manner 
as to constitute a been held that the owner is entitled to the 

6 exclusive use of competing claimants (citations omitted)."] 

8 IV. Creek Bank Farm ba es its claim on two statutes: ORS 539.010 ["I909 

9 Vested Rights"] and ORS 540.51 ["Appurtenancy"]. (1 
10 (a) In order to be gntitled to a "1909 Vested Right", Creek Bank Farm 

2 11 . m~ must show a continuous ac 1 ual application of water to a specific beneficial use, . . 
z :a 
0 9 4 1 2  

a z $ g ~ :  
o * ~ m a a  from February 24, 1909 to The continuous actual application of water 
m g ~ d k g  
W 4 4 d z m  U 

0 I 
13 

z u g  o m  a W w z W o  to the specific beneficial be abandoned for a period of more than 
 ow;:^^^ 14 
J a g  . . .  

: o ;  
F W  * -at-.> 15 two years. Creek Bank to present evidence sufficient to find .that d a z ; f  

O m 6 g g  
5 16 the subject spring water had lactually been applied to a specific beneficial use and 
e;l 

17 Creek Bank Farm has failed o so present such evidence for at least the following I 
18 periods: Prior to 1932 and f r the period 1933 to 1967. Having failed to present P 
19 such evidence, Creek  ant Farm has failed to present evidence sufficient to 
20 

make a "1 909 Vested Right " claim, pursuant to ORS 539.01 0. 
2 1 

(b) Creek Bank arm also bases its claim upon ORS 540.510 
22 4 

["Appurtenancy"]. TI- is Cou concludes that ORS 540.51 0 does not apply to the 
2 3 

24 facts of this case. The fact of this case involve a "spring", not a watercourse. T 
25 ORS 540.51 0 applies to ce ificated water rights, and the case at bar does not 

26 involve a certificated water r ght, but instead involves a spring. A case similar to 

Page -5- FINAL JUDGMENT [pjudgrnn2.586] 



I the case at bar is Dressler 

2 Dressler, the Court held tl 
3 "appurtenant" to plaintiff's la1 
4 

Oregon Laws 1927, but was 
r; 

ORS 540.51 0 was not disc1 
6 

7 ORS 540.510 does not appl 

8 spring and spring water is nc 

9 land itself. See: 

Skinner vs. Silver, 158 Or 81, at 9< 
G 1 1  springs and water in questio~ 
a 
i z :  them as appurtenant to the I 
03;z; 12 

~ i 5 . f  i 
r n P : t - d m F  
~ 4 4 ~ 2 ~  13 V. The subject spring an 
O o g ,  Cs 8s 
& W Y Z ~ O  

b " 14 water, and not subject to appropri: 3 d " Z  - . .  
0 . o w  g;gos 2 

-" o : l5  Beisell vs. Wood, 1 82 Or 66, at 71 
n 2 2  
z a 16 

the land upon which it arise: 
P: 

17 Fitzstephens vs. Watson, 21 8 Or 1 
spring waters arising on an 

18 manner as to constitute a wa 

19 
to the exclusive use of the \n 

20 Klamath Development Co. vs. Lewr 
whose waters, because of 

2 1 channel or to or upon the ad 
anyone other than the owne 

2 2 
ORS 537.800. ["However, the per: 

23 first arise, shall have the rig1 
24 

25 VI. Creek Bank Farm's 

vs. Issacs, 21 7 Or 586, 343 P2d 71 4 (1 959). In 

le Plaintiff's use of spring water had not been 

id. ORS 540.510 has its origins from Chapter 219, 

lot discussed in Dressler. The Court concludes that 

ssed in Dressler, because, as in the case at bar, 

/ to springs. Finally, the Court also observes that 

~t "appurtenant" to the land, but rather a part of the 

), 75 P2d 21 (1938). ["It might be said that the 
I are sirr~ilar to appurtenances, but we do not deem 
and, but rather a part thereof (citations omitted)."] 

cl waters therefrom are "private" water, not public 

tion. See: 

185 P2d 570 (1947). ["It is private water, a part of 
, and belongs to the owner of that land."] 

85, at 194 - 195, 344 P2d 221 (1 959). ["Where 
~wner's land do not flow from the spring in such a 
ercourse, it has been held that the owner is entitled 
aters as against competing claimants . . ."I 

5,136 Or 445, at 450,299 P. 705 (1 931). ["A spring 
seepage and evaporation, would not flow in any 
iacent property, it is not subject to appropriation by 
* of the land."] 

on upon whose lands the seepage or spring waters 
~t to the use of such waters."] 

:laimed right to the subject spring water is not 

26 "appurtenant" to its property. 

Page -6- FINAL JUDGMENT 



1 NOW THEREFORE IT IS H REBY ORDERED AND ADJUDGED that: F 
2 

3 (1) Defendants' Motion fo a Directed Verdict, Dismissing Creek Bank Farm's 

4 Complaint with prejudice, should b and hereby is Granted. le 
5 (2) Plaintiff's Complaint s ould be and hereby is DISMISSED with prejudice, t 

and Plaintiff shall take nothing 

7 (and any other similar Orders, including 
8 

Restraining Orders) entered by 'th Court on the 10th day of July, 1992 (filed 15 July 
9 

1992) should be and hereby islare TERMINATED and DISSOLVED, and are declared 
10 I 

ri I t  to be of no further force or effect. I 
ti I 1  

g g 2  
N Z -  

O s x d s  12 (4) Based upon the of the Parlies, the Counterclaim of Defendants 
a 2 u o b s  
O # - l m s y  
"#F-dsp 
%, , .. 13 is resolved as follows: 
, a m f o -  
a  * 0" a W u Z w o  
O W Z ? ~ ~  14 * E S m o  . 6 $  

(a) That Easement", more particularly described in 
- l r k E W  5 0 

I4<:;.2 
0 vr 

15 paragraph (2) that certain "Property Agreement", dated the 
a 3; 
z 
4 16 
E 1st day of in the Deed Records of Douglas County in 

17 
as Instrument No. 88-0941 7, should be and 

18 

19 
hereby is declared to be TE MINATED and EXPINGUISHED, and of no further 

20 force or effect. Without limi ation of any other provision of their Judgment, the t 
2 1 provisions of this subpara raph (a) are expressly declared to be a Final 

22 Adjudication of the legal righ s, duties and responsibilities between the Parties -- t 
2 3 Plaintiff, Creek Bank Farm, Ilnc. (and their agents), and Defendants, Geronimo 
24 

Bayard, Mary C. Bayard, cy4thia ~ a n d e r o  and Steve Mandero (and their agents). 

Page -7- FINAL JUDGMENT 



limited to Marvin Hegge an Maureen Hegge, expressly acknowledge and the f 
(b) Plaintiff, Creek Bank Farm, Inc., and its agents, including but not 

Court declares that neither 

property (including any re property owned by Geronimo Bayard, Mary C. 

Bayard, Cynthia Mandero Steve Mandero) by virtue of an Easement 

(including but not limited "Water Easement") created by that certain 

"Property Agreement" not limited to paragraph (2) of said Property 

Plaintiff nor its agents (including but not limited to 

Marvin Hegge and Maureen 

Agreement], dated the 1st d/ay of July, 1988 and recorded in the Deed Records 

Hegge) have any right to be upon Defendants' real 

2 11 
a m  of Douglas County in Book 026, beginning at Page 601, as Instrument No. 88- 

i 
03z03 12 

a g * o Z S  
o d d m p g  09417. Plaintiff (including but not limited to its agents, Marvin Hegge and 
mde(- jzE 
w 4 * i z w  u 13 
L u g .  :a 
a ~ w Z v ~  Maureen Hegge), further nowledge and the Court declares that it is unlawful 
0 w z 2 ~ 3  14 
3.1g.Ei 

5 E : l s :  15 from them to journey n, traverse upon or otherwise be found upon 
.1*:2e 0 

2s 
z 
a 16 Defendants' real the real property of Geronimo Bayard, Mary 
p: 

17 C. Bayard, Cynthia Mander and/or Steve Mandero), unless such act is done by 

18 or under some other specif c lawful authority [which lawful authority does not i 
19 include any right of easemen1 formerly found in the Parties' "Property Agreement", 
20 

dated 1 July 1988, and recoked in the Deed Records of Douglas County in Book 
2 1 

1026, beginning at Page 60 , as Instrument No. 88-0941 71. 
22 

23 AS used in this paragraph, ~efendants' property includes that real property described 

24 in Exhibit "B" of said Property Agre 
25 

County: Book 1026, beginning at 
26 

Page -8- FINAL JUDGMENT 

ement, dated 1 July 1988, Deed Records of Douglas 

Page 601, lnstrument No. 88-0941 7. 
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Walcnnastcr 

District 16 

G-"I/ Aa I I FROM: ,, .... --.. -.-. ....- .. 
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......... --.... . . - -  .-_... Juetice Rldg. 
Rooeburg, OR 
97470-1719 
(603) 440-4255 
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1 Randolph Les 
OSB No. 761 
Atlorneys at 
430 S.E. Mal 

Oarria.on, P.C. 
42 
a w  

9 Case No. 92CV-135OCC 
Plaintiff, 

10 
FINDINGS OF FACT X --.. 

CONCLUSIONS OF LAW ---. -.. .- 
FINAL JUDGMENT 

Defendanls. 
-..--... .,.. 

7 

d 

17 Permanent I on the 28th, 29th and 30th days of July, 1992. 

P.O. Box 26( 
4 Roseburg, 0 97470-0049 

IN TIiE CIRCUIT COURT OF THE STATE OF OREGON 
FOR DOUGLAS COUNTY 

18 Trial d , ~  held before William L. Lasswell, Judge, without jury. 

Telephone: ( 
5 

Of Attorneys 
6 

19 ~laintl(f, Creek Bank Farm, having presented svldence and presented the 

303) 67.2-4441 

for Bayards 

20 
teslimony of the following witnesses: Charles McConl, Cynthia Mandero, Robert 

rvin Hsgge, Delia E. Trumbo and Kathleen A. Reed; 
23 

L 1 

Speedy, Wlll 
23. 

24 Plainti f, Creelc Bank Farm, having rested Plaintiff's case at the close of the 1 

am Smds, Mike Hall, Cayrl Swan, Geronimo Bayard, William Link, Steve 

25 presentation 

Page -1- FINAL UDGMENT 1 [pjudgmn2.586] 

of F'lalntiff's evidence and tesllrnony. Pursuant to ORCP 54, at Ihe close 

26 of Plaintiff's case, the Defendants having moved the Court for a Directed Verdict, 
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1 Dlsmlsslng PI Intiff's case, with prejudice. Defendants' Motion for a Directed Verdict I 
was made 04 the following grounds and for the following reasons: (a) The facts 

3 presented by blaintiff have not shown that Plalntlff, Creek Rank Farm, has a right to the 
4 

reliel request d; and, (b) the law does not provide Plaintlft wlth a right to the relief 
5 

sought by ~18/1nt1ff; 
6 

7 HEREF:ORE, THE COURT MAKES THE F:OLLOWlNG FINDINGS OF 
8 

FACT: I 
9 

(A) {reek Bink Farm's real property is commonly addressed as 119 Rolllng 
10 

2 1 1  Ridge Road, 'I' akiand, Douglas County, Oregon. Said real property is more particula~~iy 

2" owned by D endant, Mary C. Bayard. f 

. . 

described in 

(6) 

is dispute 

including 

(C) 
17 

C. Bayard. 
18 

10 (D) 

2 I (E) P o r  from the subject spdng Is apparent only as the same is captured in 

Exhibit "An, attached to Plaintiff's Complaint. 

T'he relationship of a spring located off Creek Bank Farm's property, which 

belween lhe Parties, is depicted in the Exhlbits admitted Into evidence, 

Defendants' Exhibits 123 and 11 7. 

The subject spring is on real property currently owned by Defendant, Mary 

7'he sub,ject spring water does not flow from or off of the real property 

22 a "collection ox" lThe spring water does not flow in any particular direction. There is + 
23 no bank or channel formed by the spring water. The spring water does not form a 
24 

watercourse. 

Page -2- FINAL J DGMElJT b 
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I reek Bank Farm purchased its real property from Defendant, Cynthia 

transa:tion including documents dated 1 July 1988. 

(0) ht the time Creek Bank Farm purchased Its real property, the then Seller, 
4 

e~o, retained ownership of the real properly upon which the subject spring 
5 

Is located. trior to the flllng of Creek Bank Farm's Complaint, Defendant Cynthia 
6 

7 the real property upon which the subject spring is located to Defendant 

8 Mary C. Bay rd. At ti79 presenl time, the real property upon which the spring iS located ! 
9 is owned by efondant Mary C. Bayard. P 

10 (H) ht or nctrrr the time of the filing of its Complaint, Creek Bank Farm was then 

m the subject sprlng for livestock and as a source of domestic water to 

Marvin and Maureen Hegge. Marvin and Maureen Hegge are the sole 

t'latr~tiff, Creek Bank Farm, Inc. The residence of Marvin and Maureen 

on Creek Bank Farm's real property. 

espite evidence that the spring had been used as a source of water for 

17 the Creek 04nk Farrn property at various times, particularly in 1932 and from 1967 to 

18 1979, the e idence was Insufilclent to establish that the spring had been used I. 
j 9  cmtinuously land without any Interruption for two years or more during the period from 

20 1909 to 1933 end during the period 1932 to 1967. 

23 01: LAW: I 
24 

1. khe waler which is the subject of this eclion is a "springn and not a 

Page -3. 



SEP 31 1992 2:32PM 81B1 P.B5 

1 Beisell vs. W od, 18iI Or 66, at 71.185 P2d 570 (1 947). r A  spring . . . may be defined 

2 
as a pl ce whore water Issues naturally' from the surface of the earth (citations 
ornitte ). l'he vvater of the spring involved in the present case does not pass from 

3 the tra of land upon whlch It arises, or becomes a source of any watercourse, 
It mere y seeps or flows dlredly into a.small marsh upon the same tract, havlng i 4 no per eptible outlet."] 

5 Slmmons vs. Wh~ler::, 21 Or 35, 27 P. 7, 28 Am St Rep 727 (1 891). (A watercourse 
" . . . s a stwarn of water, usually flowing In a particular dlrectlon, with well- 

6 deflne banks .and channels, but that the water need not flow contir~uously -- the 
7 chann Is may :sometimes be dry . . . which even to the casual glance bears the 

[~nrnlst kable impress of the frequent action of running water, and through which 
8 it has f owed from time Immemorial . . ."I i 
9 

II. - he spring subject of this litigation and waters thereof, are the exclusive 
10 t 

2 1 1  property of tde Defendant, Mary C. Bayard. The water of the spring is not subject to 

g8 12 approprlatlon by Creek Bank Farm. See: g b r d $  
$258:: C e !j 2 0 3 I 3 Skinner VS. ilver, 1 ti8 Or 81, at 94, 75 P2d21 from Henrid vs. ' .  
g*md6*  
Q g F i i s  14 

Pauls , 134 Or 222, 293 P. 424 (19 sprin and waters thereof,. 
involv hsreir~, are the excusive property f e water of the spring 

;&3ij Is not ublect to appropriation by the plaintiffs . . ."I a 
; . t m $ ~  1s 
x 5 j  
3 16 Co. vs. Lewls, 136 Or 445. at 450,299 P. 705 (1931 ). ["A spring 

of seepage and evaporation, would not follow In any 
17 Is not subject to approprlatlon by anyone 

18 

10 
and Elliott, 206 Or I ,  at 42 - 43, 288 F1'2d 796 (1955). ["Where the 

did not constitute headwaters of a spring, they belong 
20 of the land where they arose."] 

21 Morrison vs. fficer, 48 Or 569, at 570,87 P. 896 (1906). [" . . . where. . . the admitted 
Is so i~islgnificant that a surface stream Is Impossible, when spread over 

22 . . . the use of Ihe water belongs to the person upon whose 

23 

24 111. 4 spring! is not subject to appropriation by any person other than the 

Page -4- 
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8 IV. yreok Bank Farm bases its claim on two statutes: ORS 539.010 ["I909 

I Belsell vs. 

2 
lo 

3 KIamath Dev 
. . . is 

4 
Fllrstephens 

5 waters 
as to 

6 exclusive 

9 Vested Right "1 and ORS 540.610 ["Appurtenancy"]. I) 

W ~ o d ,  182 Or 66, at 71, 185 P2d 570 (1 947). [" . . . a spring is not subject 
appropriation by any person other than the owner of such land."] 

3lopmer1f Co. vs. Lewls, 136 Or 445, at 450,299 P. 705 (1 931). r A  spring 
701 subject to appropriation by anyone other than the owner of the land."] 

vs. Waitson, 21 8 Or 185, at 194, 344 P2d 221 (1 969). ["Where spring 
arising on an owner's land do not flow from the spring in such a manner 

cmstituts a watercourse, It has been held that the owner is entltled to the 
use of such waters as against competing clalrnants (citations omitted),"] 

10 a )  In order to be entltied to a '1909 Vested Right", Creek Bank Farm 

ow a c:ontinuous actual application of water to a speclflc beneficial use, 

ruary 24, 1909 to present. The continuot~s actual application of water 

ciflc beneficial use must not be abandoned for a period of more than 

Crc3ek Bank Farm has failed to present ttvidence suff iclent to find that 

t sp~ing water had actually been applled to a specific beneficial use and 

k Ftrrm has failed to so present such evidence for at least the following 

rior to 1932 and for the period 1933 to 1967. Having failed to presefrt 

nce, Creek Bank Farm has failed to present evidence sufficient to 

09 Vested Rlghts" claim, pursuant to ORS 539.010. 

b) Creek Bank Farm also bases Its claim upon ORS 540.510 

ncy"]. This Court concludes that ORS 540.510 does not apply to the 

case. The facts of this case involvs a "spring", not a watercourse. 

0 applies to certificated water rights, and the case at bar does not 

ificated water right, but instead involves a spring. A case similar to 

Page -5- [pjudgmn2.580] 
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1 at bar Is Dressler vs, Issacs, 217 Or 586, 343 P2d .714 (1959). In 

3. ~ressle~, the C:oun held the Plaintiff's use of spring water had not been 
3 "appurtdnant" to plaintiff's land. ORS 540.510 has.its orlglns from Chapter 219, 
4 

aNts 1827, but was not discussed in Dressier, l'he Court concludes that 
5 

was not discussed In Dressler, because, as in the case at bar, 
6 

7 ORS 5 0.510 does not apply to sprlngs. Finally, the Court also observes that 4 
8 spring a(nd spring water Is not "appurlenantqq 10 the land, but rather a part of the 

lo Sklnner vs. ver, 159 Or 81, at 98, 75 P2d 21 (1938). ["It might be said that the 

G 11 water in question are simllar to appurtenances, but we do not deem 
a4 
a f a  

to the land, but rather a par1 thereof (citations omitted)."] 
4 P , L  12 

8 z 5 m s 7  
e sublect spring and waters lherefrom arc) "private" water, not public 

subject to appropriation. See: 

18;: Or 66, at 71, 185 P2d 570 (1947). r i t  is prlvate water, a part of 
16 which it arises, and belongs to the owner of that land,"] 

218 Or 185, at 194 - 195, 344 FS2d 221 (1959). ["Where 
on an owner's land do not flow from the spring in such a 

18 a watercourse, it has been held that the owner Is entitled 

19 
the waters as agatnst compotlng claimants . . ."I 

20 Klamath Dev lopmer~t Co. vs. Lewis, 136 Or 445, at 450,299 P. 705 (1931). ["A spring whose waters, because of seepage and evaporation, would not flow in any 
2 1 chann I or to clr upon the adjacent property, it Is not subject to appropriation by 

anyon other than the owner of the land."] 
22 

OFIS 537.80 . ["However, the person upon whose lands the seepage or spring waters 
23 first ari e, shall have the rlght to the use of such waters."] 
24 1 
25 VI. qreok Uank Farm's claimed right to the subject spring water is not 

Page -6- [pjudgmt12.586] 



SEP 3, 1992 2:34PM 8101 P.08 

1 NOW T~EREFORE IT IS HEREBY ORDERED AND ADJUDGED that: 

3 fsndards' Motion for a Directed Verdict, Dismissing Creek Bank Farm's 

4 Complalnt wit prejudice, should be and hereby Is Granted. Y 
5 (2) P aintilf's Complaint should be and hereby is DISMISSED with prejudice, 

6 and Plaintiff s takcr nothing thereby. 
7 INJUNCTION (and any other similar Orders, irlcluding 
8 

Restraining entered by the Court on the 10th day of July, 1992 (filed 15 July 
9 

hereby islare TERMINATED and DISSOLVED, and are declared 
10 

her force or effect. 

upon the stipulation of the Parties, lhe Counterclaim of Defendants 

certain "Water Easement", more particularly described In 

2,3 and 41 of that certaln "Property Agreement", dated the 

and recorded in the Deed Rfcords of Douglas County in 

at Page 601, as Instrument No. 88-09417, should be and 

20 
force "t effect. Without limltatlon of any other provision of their Judgment, the 

19 
hereby 

2 1 provlsi ns of this subparagraph (a) are expressly declared to be a Flnal P 

is cleclz~red to be 'TERMINATED and EXTINGUISHED, and of no further 

22 Adjudi aticrn 01 the legal rights, dutles and responsibilities between the Parties -- (t 
23 ~lalntifl, Creek: Bank Farm, Inc. (and their agents), and Defendants, Geronimo 
24 

~ a ~ a r d ,  Mary C .  Bayard, Cynthia Mandero and Stove Mandero (and their agents). 

Page -7- FINAL 
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County in Book 1026, beglnnlng at Page 601, as lnstrument No. 88- 
hQc:fz 12 
o e ; S S s ;  (including but not limited to Its agents, Marvin Hegge and 
gd*s;Cjg:! 
U W  1" 
F further acknowledge and the Court declares that It is unlawfr~l :yzjo-- 14 

0 :d i ;  %!eve$ ,, upon, traverse upon or otherwise be found upon 
.a<"Q,, 
8 ti! 
5 16 (including the real property of Geronimo Bayard, Mary 
d 

17 C. ~ay/vd, Cynthia Mandero andlor Steve Mandero), unless such act is done by 

18 r somo other speclflc lawful authority [which lawful authority does not 

1 !, include( any rigld of easement formerly found in the Parties' "Property Agreement", 
20 

July 1988, and recorded In the Deed Recarcls of Douglas County in Book 
2 1 

1026, eginnirrg at Page 601, as lnstrument No. 88-094171. 
22 P 
23 As used In tdis para!graph, Defendants' property includes that real properly described 

" In Exhibit "E3"lol said Property Agreement, dated 1 July 1988, Deed Records of Douglas 
25 

k 1026, beginning at Page 601, Instrument No. 88-09417. 
26 

Page -8- 



SEP 3s 1992 2:35PH 8101 P .10  

I fendants' claim for attorney's lees shall be made, heard and considered 

Pursuant to add under the provlslons of ORCP 68. 

- tlfrl 1 l&M 1.. LASS:MFl.,L 
William L. ~ a s s w ~ l ,  Judge 

Page -9- 



1 Randolph Lee Garrison, P.C. 
OSB No. 76142 
Attorneys at Law 
430 S.E. Main 
P.O. Box 266 

4  Roseburg, OR 97470-0049 
Telephone: (503) 672-4444 

5 
Of Attorneys for Bayards 

6 

7  IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR DOUGLAS COUNTY 

8 
CREEK BANK FARM, INC., 

9 Case No. 92CV-1350CC 
Plaintiff, . . 

10 VS . 1 
G FINDINGS OF FACT 
a 

z :  l 1  GERONIMO BAYARD and MARY C. ) 
o*:?- 12 k2<02Z 

BAYARD, CYNTHIA MANDERO and ) CONCLUSIONS OF LAW 
o,, , , , STEVE MANDERO, Husband 
" k w d s g  W 4 < d z w  13 and Wife, ) FINAL JUDGMENT Eo", g;; 
k U G S Z 5  
O W Z * ~  14 

1 
J @ S :  

Sag ,Gf i  
Defendants. ) 

a a r  . S o  15 J u Z ~  1 
0 
a 2 2  
Z 
4 16 

This matter having regularly come on for Trial on the Parties' claims for a 
P: 

17 Permanent Injunction on the 28th, 29th and 30th days of July, 1992. 

18 Trial was held before William L. Lasswell, Judge, without jury. 

19 Plaintiff, Creek Bank Farm, having presented evidence and presented the 
20 

testimony of the following witnesses: Charles McCord, Cynthia Mandero, Robert 
- 

Speedy, William Smets, Mike Hall, Cayrl Swan, Geronimo Bayard, Williani Lirrk, Steve 
22 

23 
Mandero, Marvin Hegge, Delia E. Trumbo and Kathleen A. Reed; 

24 Plaintiff, Creek Bank Farm, having rested Plaintiff's case at the close of the 

25 presentation of Plaintiff's evidence and testimony. Pursuant to ORCP 54, at the close 

26 of Plaintiff's case, the Defendants having moved the Court for a Directed Verdict, 
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1 Disniissing Plaintiff's case, with prejudice. Defendants' Motion for a Directed Verdict 

was made on the following grounds and for the following reasons: (a) The facts 

presented by Plaintiff have not shown that Plaintiff, Creek Bank Farm, has a right to the 
4 

relief requested; and, (b) the law does not provide Plaintiff with a right to the relief 
5 

sought by Plaintiff; 
6 

7 NOW THEREFORE, THE COURT MAKES THE FOLLOWING FINDINGS OF 
8 

FACT: 
9 

(A) Creek Bank Farm's real property is commonly addressed as 149 Rolling 
10 

Ridge Road, Oakland, Douglas County, Oregon. Said real property is more particularly 

described in Exhibit " A ,  attached to Plaintiff's Complaint. 

(6) The relationship of a spring located off Creek Bank Farm's property, which 

is dispute between the Parties, is depicted in the Exhibits admitted into evidence, 

including Defendants' Exhibits 123 and .117. 

(C) The subject spring is on real property currently owned by Defendant, Mary 
17 

C. Bayard. 
18 

19 (D) The subject spring water does not flow from or off of the real property 

20 owned by Defendant, Mary C. Bayard. 

2 1 (E) Water from the subject spring is apparent only as the same is captured in 

22 a "collection box". The spring water does not flow in any partic~~lar direction. There is 

23 no bank or channel formed by the spring water. The spring water does not form a 
24 

watercourse. 
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1 (F) Creek Bank Farm purchased its real property from Defendant, Cynthia 

Mandero, in a transaction including documents dated 1 July 1988. 
3 

(G) At the time Creek Bank Farm purchased its real property, the then Seller, 
4 

Cynthia Mandero, retained ownership of the real property upon which the subject spring 
5  

is located. Prior to the filing of Creek Bank Farm's Complaint, Defendant Cynthia 
6  

7 Mandero, sold the real property upon which the subject spring is located to Defendant 

8  Mary C. Bayard. At the present time, the real property upon which the spring is located 

9  is owned by Defendant Mary C. Bayard. 
- .  

10 (H) At or near the time of the filing of its Complaint, Creek Bank Farm was then 

E 
ta i 

'' using water from the subject spring for livestock and as a source of domestic water to 
0 12 

b ~ $ 3 ~ :  o m ,  , , , the residence of Marvin and Maureen Hegge. Marvin and Maureen Hegge are the sole 
m m C . d m N  13 
u 4 < & z C  
g a g  , g ~  shareholders of Plaintiff, Creek Bank Farm, Inc. The residence of Marvin and Maureen 
owz2,""- 14 
g d S I :  
< E O  .di 

a:$?;; 15 Hegge is located on Creek Bank Farm's real property. 
0 
n ~2 
z 
c 16 (I) Despite evidence that the spring had been used as a source of water for 
m 

17 'the Creek Bank Farm property at various times, particularly in 1932 and from 1967 to 

18 1979, the evidence was insufficient to establish that the spring had been used 

l 9  continuously and without any interruption for two years or more during the period from 
20 

1909 to 1932 and during the period 1932 to 1967. 
2  1 

22 NOW THEREFORE, THE COURT MAKES THE FOLLOWING CONCLUSIONS 

23 OF LAW: 
24 

I. The water which is the subject of this action is a "spring" and not a 
25 

"watercourse". See: 
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1 Beisell vs. Wood, 182 Or 66, at 71, 185 P2d 570 (1 947). ["A spring . . . may be defined 
as a place where water issues naturally from the surface of the earth (citations 

2 omitted). The water of the spring involved in the present case does not pass from 
3 the tract of land upon which it arises, or becomes a source of any watercourse. 

It merely seeps or flows directly into a small marsh upon the same tract, having 
4 no perceptible outlet."] 

5 Simmons vs. Winters, 21 Or 35, 27 P. 7, 28 Am St Rep 727 (1891). [A watercourse 
" . . . is a stream of water, usually flowing in a particular direction, with well- 

6 defined banks and channels, but that the water need not flow continuously -- the 

7 channels may sometimes be dry . . . which even to the casual glance bears the 
unmistakable impress of the frequent action of running water, and through which 

8 it has flowed from time immemorial . . ."I 
9 

11. 'The spring subject of this litigation and waters thereof, are the exclusive 
10 

9 11 property of the Defendant, Mary C. Bayard. The water of the spring is not subject to 
Y 

z :  
O, :? - 12 appropriation by Creek Bank Farm. See: 

a z c o Z Z  
O d ~ m - p  

2 13 Skinner vs. Silver, 158 Or 81, at 94, 75 P2d21 (1 938), quoting from Henrici vs. 
z a g  a o m  
a W w Z W o  Paulson, 134 Or 222, 293 P. 424 (1 930). ["The spring and waters thereof, 
owzq$t: 14 
,"p&$ involved herein, are the excusive property of defendants. The water of the spring 
2 E g @ s o  is not subject to appropriation by the plaintiffs . . ."I 

$<"Z  15 
Y bj S: 2 2  

z 16 Klamath Development Co. vs. Lewis, 1 36 Or 445, at 450,299 P. 705 (1 931 ). ["A spring 
d whose waters, because of seepage and evaporation, would not follow in any 

17 channel or to or upon adjacent property, is not subject to appropriation by anyone 
other than the owner of the land."l 

18 

19 
Tarduer vs. Dollina and Elliott, 206 Or 1, at 42 - 43, 288 P2d 796 (1955). ["Where the 

springs in question did not constitute headwaters of a spring, they belong 
20 exclusively to owners of the land where they arose."] 

21 Morrison vs. Officer, 48 Or 569, at 570,87 P. 896 (1 906). [" . . . where . . . the admitted 
quantity is so insignificant that a surface stream is impossible, when spread over 

22 the width of ground . . . the use of the water belongs to the person upon whose 
land it first arises."] 

23 

24 
Ill. A spring is not subject to appropriation by any person other than the 

25 
landowner. See: 

26 
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1 Beisell vs. Wood, 182 Or 66, at 71, 185 P2d 570 (1 947). [" . . . a spring is not subject 
to appropriation by any person other than the owner of such land."] 

2 

3 Klamath Development Co. vs. Lewis, 136 Or 445, at 450,299 P. 705 (1 931). ["A spring 
. . . is not subject to appropriation by anyone other than the owner of the land."] 

4 
Fitzstephens vs. Watson, 21 8 Or 185, at 194, 344 P2d 221 (1 959). ["Where spring 

5 waters arising on an owner's land do not flow from the spring in such a manner 
as to constitute a watercourse, it has beer1 held that the owner is entitled to the 

6 exclusive use of such waters as against competing claimants (citations omitted)."] 

7 

8 IV. Creek Bank Farm bases its claim on two statutes: ORS 539.010 ["1909 

9 Vested Rights"] and ORS 540.51 0 ["Appurtenancy"]. 

(a) In order to be entitled to a "1909 Vested Right", Creek Bank Farm 

must show a continuous actual application of water to a specific beneficial use, 

from February 24, 1909 to present. The continuous actual application of water 

to the specific beneficial use must not be abandoned for a period of more than 

two years. Creek Bank Farm has failed to present evidence sufficient to find that 

the subject spring water had actually been applied to a specific beneficial use and 

Creek Bank Farm has failed to so present such evidence for at least the following 

periods: Prior to 1932 and for the period 1933 to 1967. Having failed to present 

such evidence, Creek Bank Farm has failed to present evidence sufficient to 

make a "1 909 Vested Rights" claim, pursuant to ORS 539.01 0. 

(b) Creek Bank Farm also bases its claim upon ORS 540.510 

["Appurtenancy"]. This Court concludes that ORS 540.51 0 does not apply to the 

facts of this case. The facts of this case involve a "spring", not a watercourse. 

ORS 540.51 0 applies to certificated water rights, and the case at bar does not 

involve a certificated water right, but instead involves a spring. A case similar to 
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1 the case at bar is Dressler vs. Issacs, 21 7 Or 586, 343 P2d 71 4 (1 959). In 

2 Dressier, the Court held the Plaintiff's use of spring water had not been 
3 "appurtenant" to plaintiff's land. ORS 540.51 0 has its origins from Chapter 21 9, 
4 

Oregon Laws 1927, but was not discussed in Dressler. The Court concludes that 
5 

ORS 540.510 was not discussed in Dressler, because, as in the case at bar, 
6 

7 ORS 540.510 does not apply to springs. Finally, the Court also observes that 

8 spring and spring water is not "appurtenant" to the land, but rather a part of the 

9 land itself. See: 

Skinner vs. Silver, 1 58 Or 81 , at 98, 75 P2d 21 (1 938). ["It mig ht be said that the 

G 1 1  springs and water in question are similar to appurtenances, but we do not deem 
a 
& ~2 them as appurtenant to the land, but rather a part thereof (citations omitted)."] 
o ~ : ? ~  

kZ<0ZJ 12 
0 e : a m - y  
"e:kdsg :+is: 13 V. The subject spring and waters therefrom are "private" water, not public 
$ E 1 ; Y P  
;g;: 8: 14 water, and not subject to appropriation. See: 
g E . i g $  
J*: 32 l5 Beisell vs. Wood, 182 Or 66, at 71, 185 P2d 570 (1 947). ["It is private water, a part of 0 
n z i  
5 16 

the land upon which it arises, and belongs to the owner of that land."] 
e: 

17 Fitzstephens vs. Watson, 21 8 Or 185, at 194 - 195, 344 P2d 221 (1959). ["Where 
spring waters arising on an owner's land do not flow from the spring in such a 

18 manner as to constitute a watercourse, it has been held that the owner is entitled 

19 
to the exclusive use of the waters as against competing claimants . . ."I 

20 Klamath Development Co. vs. Lewis, 136 Or 445, at 450,299 P. 705 (1 931 ). ["A spring 
whose waters, because of seepage and evaporation, would not flow in any 

2 1 channel or to or upon the adjacent property, it is not subject to appropriation by 
anyone other than the owner of the land."] 

22 

23 
ORS 537.800. ["However, the person upon whose lands the seepage or spring waters 

first arise, shall have .the right to the use of such waters."] 

25 VI. Creek Bank Farm's claimed right to the subject spring water is not 

26 "appurtenant" to its property. 
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1 NOW THEREFORE IT IS HEREBY ORDERED AND ADJUDGED that: 

3 (1) Defendants' Motion for a Directed Verdict, Dismissing Creek Bank Farm's 

4 Complaint with prejudice, should be and hereby is Granted. 

5 (2) Plaintiff's Complaint should be and hereby is DISMISSED with prejudice, 

and Plaintiff shall take nothing thereby. 

7 
(3) The PRELIMINARY INJUNCTION (and any other similar Orders, including 

8 
Restraining Orders) entered by the Court on the 10th day of July, 1992 (filed 15 July 

9 
1992) should be and hereby islare TERMINATED and DISSOLVED, and are declared 

10 

6 11 
to be of no further force or effect. 

d - 
~2 

,oSZ:: 12 (4) Based upon the stipulation of the Parties, the Counterclaim of Defendants 
8 ~ 2 ; : ;  
E !j 2 2 f E 13 is resolved as follows: 

8 
0 - 

,w..;; 
O ~ ~ : O Y  14 (a) That certain "Water Easement", more particularly described in 
ssg& 
aab . 15 "":;E o paragraph (2) [pages 2,3 and 41 of that certain "Property Agreement", dated the g $ 2  

1 L 
4 1 u 
P: 1st day of July, 1988, and recorded in the Deed Records of Douglas County in 

17 
Book 1 026, beginning at Page 601 , as Instrument No. 88-0941 7, should be and 

18 

19 
hereby is declared to be TERMINATED and EXTINGUISHED, and of no further 

20 force or effect. Without limitation of any other provision of their Judgment, the 

2 1 provisions of this subparagraph (a) are expressly declared to be a Final 

22 Adjudication of the legal rights, duties and responsibilities between the Parties -- 

23 Plaintiff, Creek Bank Farm, Inc. (and their agents), and Defendants, Geronimo 
24 

Bayard, Mary C. Bayard, Cynthia Mandero and Steve Mandero (and their agents). 
25 
I 11 

26 
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(b) Plaintiff, Creek Bank Farm, Inc., and its agents, including but not 

limited to Marvin Hegge and Maureen Hegge, expressly acknowledge and the 

Court declares that neither Plaintiff nor its agents (including but not limited to 

Marvin Hegge and Maureen Hegge) have any right to be upon Defendants' real 

property (including any real property owned by Geronimo Bayard, Mary C. 

Bayard, Cynthia Mandero and/or Steve Mandero) by virtue of an Easement 

(including but not limited to the "Water Easement") created by that certain 

"Property Agreement" [including but not limited to paragraph (2) of said Property 

10 Agreement], dated the 1st day of July, 1988 and recorded in the Deed Records 
4 
a 11 - coz! of Douglas County in Book 1026, beginning at Page 601, as Instrument No. 88- 
z a 0  
0 3 : 9 -  12 

kfi<OZZ 
o g d m - 7  09417. Plaintiff (including but not limited to its agents, Marvin Hegge and 
m g ~ d % ~  
w 4 . c d Z Z  u 13 
z a g ,  2s 
k ~ W z ~ ~  Maureen Hegge), further acknowledge and the Court declares that it is unlawful 
O W Z Z : ~  14 
sL'o"? h; 

SEE.:: 15 from them to journey upon, traverse upon or otherwise be found upon 
d.crO;% 0 0 

n G s  
9 16 Defendants' real property (including the real property of Geronimo Bayard, Mary 
& 

17 C. Bayard, Cynthia Mandero and/or Steve Mandero), unless such act is done by 

18 or under some other specific lawful authority [which lawful authority does not 

19 include any right of easement formerly found in the Parties' "Property Agreement", 
20 

dated 1 July 1 988, and recorded in the Deed Records of Douglas County in Book 
2 1 

1026, beginning at Page 601, as lnstrument No. 88-094171. 
22 

23 As used in this paragraph, Defendants' property includes that real property described 
24 

in Exhibit "6" of said Property Agreement, dated 1 July 1988, Deed Records of Douglas 
25 

County: Book 1026, beginning at Page 601, lnstrument No. 88-09417. 
26 
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1 (5) Defendants' claim for attorney's fees shall be made, heard and considered 

pursuant to and under the provisions of ORCP 68. 

3 DATED and SIGNED this 3 day of September, 1992. 
4 

William L. L w l ,  Judge 

C M e s  F. Lee ' 
of Attorneys for Plaintiff 
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LAW OFFICES OF OFFICE AT 430 S.E. MAIN 

RANDOLPH LEE GARRISON, P.C. 
ATTORNEYS AT LAW 

28 July 1992 

Don Knauer 
Adjudication Specialist 
Oregon Water Resources Dept. 
3850 Portland Road, N.E. 
Salem, Oregon 9731 0 

MAILING ADDRESS: P.O. BOX 266 
ROSEBURG. OR 97470-0049 

phone: (503) 672-4441 
Fax: (503) 672-4442 

JUL 3 1. 1992 
WATER RESOUR(;ES bEP'T. 

SALEM, OAEGON 

RE: Creek Bank Farm, Inc. 
S W R-47 
Supplemental Affidavit of Kathleen A. Reed 

Dear Mr. Knauer: 

As anticipated from my last letter sent to you (24 July 1992), enclosed 
please find a copy of a Supplemental Affidavit from Kathleen A. Reed. 

This Affidavit from Kathleen Reed makes clear that she sold the subject 
property to Bayard (then known as Floto, and her then husband) and to Cynthia A. 
Mandero (then known as Speedy, and to her then husband) in 1 9 B  (not 1975), 
as expressed in her prior Affidavit. 

Also, Kathleen Reed's Affidavit states that she has no knowledge of the 
use of the spring after the sale of the property, namely 14 February 1973. 

Also enclosed is an Affidavit from Robert K. Speedy. 

From the Affidavits which have been given to you, it remains 
undisputed that the spring has not been used continuously at the Hegge (Creek 
Bank Farm) house, and there was a lapse in use: 

-- For three years (from June, 1974 until May, 1977). And, 

-- For six years (December, 1977 until July, 1983). 

See Affidavits of Bayard, Mandero and Smith, previously submitted to you. 



Don Knauer 
28 July 1992 
Page 2 

We also anticipate a Supplemental Affidavit from Richard C. Bemis, 
which will be submitted to you when it is signed. 

Very truly yours, 

RANDOLPH LEE GARRISON, P.C. 

Randolph Lee Garrison 

RLG:ba 
Enclos~~re 
c (wlenc): Geronimo and Mary Bayard 

Darryl Johnson 
Gary Ball, Watermaster 

[lwater6.586] 
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Randolph Lee Garrison, P.C. 
OSB No. 76142 

2 Attorneys at Law 
430 S.E. Main1P.O. Box 266 

3 Roseburg, OR 97470-0049 
Telephone: (503) 672-4441 

4 

JUL 3 1 1992 
WATER RESOURCES LEPT 

SALEM, OREGON 

5 
Of Attorneys for Geroriimo arid Mary Bayard 

6 BEFORE THE OREGON WATER RESOURCES DEPARTMENT 
STATE OF OREGON 

7 
IN 7tlE MATTER OF Case No. SWR-47 

8 

SUPPLEMENTAL AFFIDAVIT 
CREEK BANK FARM, INC. OF 

10 1 KATHLEEN A. REED 
1 

STATE OF OREGON ) 
)ss. 

County of Douglas 

I, KATHLEEN A. REED, being first duly sworn on oath, depose and say: 

(1) My purpose for making this Affidavit is to supplement and correct 

18 my previous Allidavit made and signed by me on November 21, 1991. 

1 9  (2) My husband (now deceased) and I owned the property upon which 

20 Hegges (Creek Bank Farms) now reside from 1969 to February 14,1973 (not 1975). 

21 Or1 February 14, 1973, we sold the subject property to Mary Bayard (Itler~ kr,owr, as 
22 

Floto, and her then husband) and to Cynthia A. Mandero (then known as Speedy, 
23 

and to her then husband). A copy of the first page of the Real Estate Contract, is 
24 

25 
atlached to t l is Affidavit. 
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.. j \ 
REAL ESTATE CONTRACT 

IN T I i I S  CONTRACT, made and entered i n t o  t h i s  14 th  day of  February, 1973, 

KENliETH T, REED and KATHLEEN A. REED, husband and w l fe ,  h e r e i n a f t e r  designated 

"Sel lers ' ' ,  hereby agree t o  s e l l  t o  ROBERT D. FLOTO and MARY C. FLOTO, husband and 

w l fe ,  as tenants by t l ie  e n t i r e t y ,  an undiv ided otie-half i n t e r e s t ,  and ROUERT K. 

SPEEDY and CYNTtIIA A. SPEEDY, husband and w l fe ,  as tenants by the  ent . i re ty ,  all 

undiv ided one-ha1 f i n t e r e s t ,  he re ina f te r  deslgna ted "Purchasers ," wlio hereby agree 

t o  buy from Se l l e rs ,  i n  .considerat ion o f  a purchase p r i c e  i n  the  amount o f  lvro 

Ilundred Ten Thousand and no/100 Do1 l a r s  ($210,000.00), the f o l  lowing described 

r e a l  p roper ty  s i t u a t e d  i n  Doug1 as County, Oregon, to-wl  t: 

DEGI141.IING a t  the Nortl iwest corner  o f ,  the  E l  i sha W i l l  iamson 
Donation Land Claim Ilo. 48, Sect ion 12, Township 25 South, 
Range 6 West, being a l so  the  Northwest corner o f  a parcel  
of land conveyed t o  George A. atid De l i a  Enima Trunibo described 
i n  Volunie 100, page 205 of Deed Records o f  Douglas County, 
Oregon, and being a l s o  a p o i n t  111 the  South boutidary o f  
a parcel  of land coriveyed to  t h e  s a l d  Trumbos as described 
i n  Volun~e 123, page 149 o f  sa id  records; thence West a long 
the South boundary thereof  t o  the  Southwest corner  thereof ;  
thelice North along the  West boundary o f  sa ld  a rce l  t o  the 
Nortl iwest cort ier thereof ;  thence East a long t P le Nor th  
boundary o f  sa ld  parcel  t o  the Southwest corner  o f  t l i a t  parcel 
n f  Jfitlfl f 9 o t ~ v ~ y p r I  1 0  V e r l l  A ,  nlld l l ~ r e l  I!, I l n ~ l l l l t  n s  t lest!~~lbecl 
i n  Volutlle 126, Page 110, o f  s a l d  records; tlietlce Nor the r l y  
alol ig the  West boundary o f  sa ld  parce l  as fo l l ows :  Flnrtll 
1" W ~ s t  14.0 C ~ I ~ ~ I I S ,  Nort t i  76" West 2.95 chains, Florth 36" 
115' Nest 4.02 chains, Nort l i  32' 15' West 1.04 ctiait is, 
I i o r t h  5" 10' West 8.60 chains; West t o  a Wester ly boutidary 
of  the J. L. G i l b e r t  Donation Land Claim No, 61, sa id  
l ow~ is t i i p  aiid Ranye, a t  the Soutlieast cort ier o f  L o t  2, 
Sect ion 1, sa ld  lowtiship and Range, and Nor th  a long s a i d  
Donation Land Claim boundary and East boundary o f  sa id  
L o t  2 t o  an an l e  corner o f  sa id  Donation Land Claim, 
being the  Nor t  4 west corner  o f  s a i d  Mar t i n  parcel ,  and 
a l so  a p o i n t  i n  the  South boundary o f  a parce l  o f  land 
conveyed t o  W .  A. Davidson as described i n  Volume 58, 
1vujfi 125, o f  sn lfl ~~acurt ls  1 lllerrce West n 1 oily a Sou 111 
boundary of sa id  Donation Land Claim and a South 
boutidary of sa id  Oavidson parcel  t o  a Souttiwest corner 
o f  sa id  G i l b e r t  Donation Land Claim, being a l s o  a p o i n t  
i n  the 1 i n e  between Sect ions 1 and 2, sa id  Township and 
Range; thence Soutli along sa id  sec t i on  l i n e  t o  the quar te r  
corner  between said Sections, being a l s o  a Southeast 
corner o f  sa id  Davidsotl parcel  ; thence West a long the  
East-West mid-sect ion l i n e  o f  sa id  Sect ion 2 and a long 

, . 
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Randolph Lee Garrison, P.C. 
OSB No. 76142 

2 Attorneys at Law 
430 S.E. Main/P.O. Box 266 

3 Roseburg, OR 97470-0049 
Telephone: (503) 672-4441 

4 

5 
Of Attorneys for Geronimo and Mary Bayard 

JUL 3 1 1992 
WATER RES3Ui~?:ES , t P T .  

SALEM, OREGON 

6  BEFORE THE OREGON WATER RESOURCES DEPARTMENT 
STATE OF OREGON 

7 
IN THE MATTER OF ) Case No. SWR-47 

8 ) 
) AFFIDAVIT OF ROBERT SPEEDY 

CREEK BANK FARM, INC. ) ON SPRING DIVERSION 

G $ p g  12 STATE OF OREGON ) 
,VI 3 g r. 
o t i s m : ;  

)ss. 
~ S ~ O ; !  l3 County of Douglas 
!2C),do,N 

) 
14 

~ w L . ;  I, ROBERT K. SPEEDY, being first d ~ ~ l y  sworn on oath, depose and say: 
15 

3 2 ~ ? $ " -  
J * m J  (1) I currently reside in Sutherlin, Oregon. I previously resided in what 

o i  16 El :; 
a is now one and the same as the Hegge (Creek Bank Farm) residence 1149 Rolling 

3 1.7 

18 Ridge Road, Oakland, Oregon 974621. 1 have first hand knowledge of the herein 

19 recited facts. 

20 (2) From 1973 ~~ntil.April of 1987, 1 lived with my family in what is now 

21 one and the same as the Hegge (Creek Bank Farm) residence. During that time, 
22 

we had adequate domestic water to run the household (r~p to 5 mer~bers) from the 
23 

existing well near the house. We a.lso ran livestock averaging over 250 head of 
24 

2 5  
ewes and 40 head of cattle, and watered them from other wells and ponds. 

2 6  (3) From June 1974 to May 1977, the water from the subject spring 
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located now on the Bayard property was entirely, exclusively and solely used by a 

2 mobile home located on the other side of the Ranch. This mobile home was where 

3 my sister-in-law, Mary Bayard lived, namely 3285 Highway 138 West, Oakland, 

Oregon 97462. 
5 

Between December 1977 and July 1983 the subject spring water was 
6 

again entirely, solely and exclusively used by the same mobile home. During this 
7 

time, my father and mother-in-law (Jesse and Lillian Smith) resided in the mobile 
8 

9 home [3285 Highway 138 West, Oakland, Oregon 974621. My sister-in-law, Mary 

10 Bayard, also resided in the mobile home from December 1977 until December 1978. 

ti 11 I am especially aware of the information contained in this Affidavit 
ri a 

Q ;: 
$ Z 2 l2 because I maintained or helped maintain the spring water lines. 

L m 3  :b 
0 ~ 3 m ; :  13 
W Z b O  q w':igi 0 u 

4 ~ w  14 /I 

k p $ t . -  , f , P( . . - : - <  >*;- -- 
r - ' g l0C:  1 5  Robert K. Speedy " . I - 
3 : ~ l e " -  
, 4 m J  . ,I. 
0 :d 1 6  
p ' g  SLIBSCRIBED and SWORN to before me t his-~' j  day of July, 1992. 

d 17 

18 
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THE COURT: Have a seat. 

DIRECT EXAMINATION 

BY MR. GARRISON: 

Q. Would you state your full name, sir? 

A. Gary Lee Ball. 

Q. And your occupation? 

A. Water Master of District 15. 

Q. Does District 15 include Douglas County? 

I A. Yes. 

Q. Are you familiar with what we've been referring 

to in this matter as the Hegge property or the Creek Bank 

Farm property? 

A. (No response). 

Q. Are you generally aware of where that property 

is? 

A. Correct. 

Q. And is that in your district? 

A. Correct. 

Q. As a Water Master, what do your duties entail? 

A. My primary function is to distribute water 

betweBn users in time of short supply. 

Q. What are your other occupations or what are your 

other duties? 

A. To advise the public in their water-related 

inquires, water-law related inquires. 
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Q. Are you general familiar with the water law and 

regulations? 

A. Correct. 

Q. Okay. Is that knowledge generally necessary as a 

part of your performance of your duties? 

A. Yes. 

Q. How long have you been Water Master? 

A. Since August of 1981. 

Q. And before that, were you involved in the water 

department? 

A. Yes. I was an assistant Water Master from 1977 

till 1981. 

Q. Is Water Master the title and do you hold the 

office of the most senior person in charge of water in 

Douglas County? 

A. Well, correct, yes. 

Q. I'd like you to look at what I believe is 

Plaintiff's Exhibit 1. Plaintiff's 1. I'm asking you to 

be handed Plaintiff's Exhibit 1. 

Have you seen that document before, Mr. Ball? 

A.  Yes. 

Q. Is that a water right application made by the 

Hegges or Creek Bank Farm? 

A. That's a surface water registration statement 

that was prepared for them, yes. 



II Q. To the best of your knowledge, the department has 

not taken any action to approve or disapprove that 

registration certificate, correct? 

A. That ' s correct. 

Q. And that registration made by the Hegges is as of 

yet unadjudicated? 

A. Correct. 

Q. So at this point, it is simply an application, is 

that the correct understanding? 

A. I guess the proper term would be a claim to an 

undetermined right, yeah. 

Q. I'd ask you to be handed Exhibit 111, please. 

Exhibit 111 has also been put on this mylar so that we 

can all understand where we're referencing it. Are you 

generally familiar with this area through your prior 

experience as Water Master, namely, the Hegge property 

being owned down in the lower right-hand corner and 

property owned by Manderos and the Bayards to the north of 

that? 

A. I'm familiar through examination of the -- of 

II the& documents, correct. 

11 Q. Now, I want you to assume for a moment that what 

11 is now depicted as the Bayard, Mandero and Hegge property, 
11 I want you to assume for a moment that that property was 
llall in one common ownership, okay? And that's, for the 
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sake of putting a label on that common ownership, let's 

call it the Speedy property, okay? And let's assume 

further that there is a spring approximately in this area 

here that I'm indicating and on the map that's Exhibit 111. 

I'm indicating a spring that's anywhere from the X with a 

zero around it to this other area which is indicated by a 

circle. 

Now, if this property were in common ownership and if 

the spring began and terminated on the same property, would 

there be any need to obtain -- would there be any need by 

the property owner to obtain a permit to use that spring 

water from your office or any other office of the state? 

A. No. 

Q. Is that because a landowner has, as a matter of 

right, and it's not necessary to obtain a permit to use 

spring water that originates and terminates on their own 

property? 

A. That's correct. 

Q. Stated another way, a permit from the state isn't 

necessary for spring water that originates and terminates 

on tceir own property? 

A. Correct. 

Q. Now, let's assume, further, that Speedy, who 

owned the common ownership, divides off what is now 

indicated on Exhibit 111 the Hegge property and let's 
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assume that when Speedy does that that there is an 

agreement entered into between her as seller and Hegges as 

purchaser and in evidence as Exhibit 101, I think, is that 

agreement. 

First, are you familiar and have you examined prior to 

today Exhibit 101, which is an agreement between Speedy and 

Hegge? 

A. Yes, I have. 

Q. Now, the administration of the water laws -- let 

me start over. 

In your examination of Exhibit 101, you recognize, do 

you not, that there was an agreement, portions of the 

agreement dealt with the use of spring water on the Speedy 

property by Hegges on the Hegge properties? 

A. Correct. 

Q. And that agreement provided limits to which the 

spring water could be used and also provided a event that 

the spring water use may be terminated. Do you recognize 

those elements of the agreement? 

A. Mm-Mmm (affirmative). Yes, I do. 
- 
Q. Now, is there anything about your administration 

of the water laws or in your administration of the water 

laws that would prevent or prohibit the seller of property, 

in my example Speedys, or the purchasers of the property, 

in my example, Hegges, from entering into such an 
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agreement? 

MR. LEE: I'd object, your Honor. It seems to be 

calling for a legal conclusion, which is a matter for the 

Court. If there's some law on this, then Mr. Garrison 

needs to be showing it to you rather than trying to elicit 

through a lay witness. 

THE COURT: That's what I was thinking as this 

line of questioning developed. However, recalling your 

witness, you asked him a lot of legal questions, did you 

not? 

MR. LEE: Not nearly as many as Mr. Garrison did, 

as I recall, your Honor. 

THE COURT: Well, I know you -- 

MR. LEE: And more to the point, I don't recall 

asking -- I was asking what he did. 

THE COURT: Well, you were asking all kinds of 

hypotheticals that I thought had some legal content but, of 

course, that doesn't answer this question. 

Is there some other way you could ask this question 

maybe that -- 
+ 

MR. GARRISON: I have asked it very carefully and 

planfully and that I asked this witness in the 

administration of the water laws, which is specifically his 

bailiwick as Water Master of this county, whether or not 

there would be any prohibition in his administration of the 
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laws that would recognize this agreement in affecting his 

administration of the laws. Keep in mind, he's already 

testified that he is the Water Master, that he administers 

the water laws in this county and that he advises persons 

with regard to these rights. 

More -- not more importantly but equally importantly, 

Mr. Lee has filed a lengthy memorandum in this matter. I 

have also filed a points and authorities in this matter. 

Mr. Lee and I are diametrically opposed. Mr. Lee claims 

that there is some sort of capital letters in a 

constitutional sense "statutory water right," quote 

unquote, and that that statute -- that statutory water 

right supersedes this agreement and while he hasn't used 

the words, makes it null and void as to any -- any effect 

on these people. 

THE COURT: Okay. Let me ask you a question. 

Maybe this will get around it, maybe it will cause more 

problems than if I remain quiet. Assuming that this -- 

you've got this agreement. Does the result of that 

agreement result in, well, lead to your denial of Hegge's 

application for water rights on that spring? I mean, in 

other words, because there is an agreement, do you, 

therefore, deny their application for water rights? 

MR. GARRISON: That question does lead to more 

problems. It leads to more problems because the question 
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of access to the water is independent of whether or not 

there is a water right. 

MR. LEE: Your Honor, I think also the issue is 

that Mr. Ball hasn't indicated that he decides water 

rights. That's an issue that's made administratively 

through the Water Resources Department, which is what we're 

trying to get this issue decided. 

THE COURT: Okay, I don't know, you know -- well, 

I was trying to make things simple and obviously I didn't 

but I mean if he were to answer Mr. Garrison's question, 

where would it lead us? I mean would that clarify the 

issues? I mean he's simply asking this witness whether 

llthese parties can contract -- can enter into a contract 

concerning his water right. That's what he's asking him, 

right? 

I I MR. GARRISON: Yes. More specifically, whether or 

I1 not there's anything in the administration of the water 
lllaws that would prohibit these parties from contracting 

regarding this spring. 

THE COURT: I'm going to let him answer that 

II question. Go ahead. 

Q. Do you understand the question? 

A. Yeah. There's nothing in the law that would 

I1 prevent two parties from making an agreement on a source of 
water of this nature. 
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Q. Okay. Under the example that I just gave to you? 

A. Right. 

Q. Now, Mr. Ball, Exhibit 1, which is the water 

right application, Plaintiff's Exhibit 1, am I referring to 

that number correctly? Yes. 

Plaintiff's Exhibit 1, which is the 1909 water right 

registration, the unadjudicated water application, Mr. Lee 

has asserted as one of the issues in this case a statute. 

First, in adjudicating that water right, what factor 

of ORS will the department which you're a part of use to 

adjudicate that water right? What Chapter of the ORS? 

A. 539. 

Q. And Mr. Lee, during the course of argument in his 

brief in this case, has referred to a statute 540.510, 

which I may have provided the Court a copy of before, but 

I'll provide it to the Court, and I'd also like to provide 

to Mr. Ball a copy of the statute that I just mentioned, 

540.510. 

Now, in the adjudication, in your department's 

adjudication of that application, which is Plaintiff's 

~xhibit 1, will 540.510 play any bearing whatsoever? 

A. No. 

Q. Why? 

A. 540.510 refers to a certificated water right, and 

provides for a method by which one can change the place of 
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use, change the point of diversion of a certificated water 

right. The -- there is no way statutorily one can change 
the place of the use of a -- of a un-- of a undetermined 
claim of the use of water. 

Q. Okay. Now, let's make sure that our terms are 

accurate here. Plaintiff's Exhibit 1, which is your pre 

1909 water right application, that is not request of your 

department for a certificated water right, correct? 

A. Ultimately, it is. It's a request -- it's a 

claim at which some later time the department in 

conjunction with the courts will determine a certificate of 

water right. 

Q. Okay. So there is -- there is also a -- another 

kind of certificated water right and that's the 

11 certificated water right that is -- what I refer to as the 
1) garden variety right, for example, to go and appropriate 
Jl water out of a stream? 
11 A. Right. You're referring to the standard 

Jl application permit process. 
)I Q. Okay. And, again, for a spring, a certificated 

11 righ; is not necessary for the landlord to apply for a 

spring that originates and terminates on his own property? 

A. That's correct. 

Q. In your department's determination of the pre 

1909 water right registration, which is Plaintiff's Exhibit 
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1, will your department take into account at all whether or 

not there is access by the applicant to the water that he 

is applying for. 

MR. LEE: Your Honor, I might as well for what 

it's worth, I'd like to have a continuing objection to this 

question and all these other questions as to the legal 

import or as to how some other department -- as to how the 

Water Resources Department would act from this witness. 

THE COURT: Well, maybe you should clarify. What 

his connection is with the water resources. He's Water 

Master. 

THE WITNESS: I'm an employee of the State of 

Oregon Water Resources Department. 

THE COURT: Okay. So I'll let him answer the 

question. 

Q. Did you understand the question, sir? 

A. Would you repeat it, please. 

Q. Yeah. In the determination of the Plaintiff's 

Exhibit 1, water right registration, 19 -- pre 1909, what, 
if anything, will the department take into account, what 

* 

consideration will it make of access over other person's 

property by the applicant to get to the water? 

A.  None. 

Q. In other words, the department will not take into 

account at all whether or not there is access to the water 
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even assuming they said you have a water right? 

A. They said? 

Q. Let me restate that. Let's assume that 

Plaintiff's Exhibit 1 is adjudicated by the Water Resources 

Department, the person that you're an employee of, the 

Water Master for this district. Let's assume that that's 

adjudicated in Mr. and Mrs. Hegge's favor, or Creek Bank 

Farm's favor. During the course of that adjudication, will 

they take -- will the Water Resources Department take into 

account access to the water? 

A. Yes and no. 

Q. Explain, please. 

A. They will need to establish, indeed, that they 

are using the water or have been using the water. But as 

far as to whether or not they have a legal agreement to -- 

for their conveyance of the water, the department will not 

consider that in its deliberation. 

Q. Okay. And why not? In other words, who else is 

to consider that, if anyone? 

A .  It's a matter for the parties who own the 
6 

properties that are involved to, and the courts, to -- to 

agree to or decide. 

Q. So in the adjudication of that pre 1909 

registration, while there will be an adjudication of use of 

the water, there will be no adjudication of access to it? 
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II Q. Does a water right itself give to the applicant a 

Ilright of access to the water over another person's 

property? 

A. It does not. 

I1 Q. Armed with a water right, even an adjudicated 

llwater right in the applicant's favor, does that water right 

11 give the applicant a right to trespass on somebody else's 
property? 

A. No. 

Q. Now, the discussion that we've been having about 

water, water right applications -- I need to start over, 

I'm sorry. 

Have you had conversations with Mrs. Hegge as Water 

 aster of Douglas County? 
I A. I have. 

Q. And have the substance of what we've been 

1 speaking about here today all been discussed with Mrs. - 
Hegge? 

A. That's correct. 

Q. So she is not without knowledge from you of the 

things that you've been telling the Court today? 

A. That's correct. 
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MR. GARRISON: I have nothing further. Thank you 

very much. 

CROSS-EXAMINATION 

BY MR. LEE: 

Q. Mr. Ball, you're the Water Master. Who is it 

that decides issues of the validity of water rights claims, 

particularly pre 1909 water rights claims? 

A. The Director of the Water Resources Department is 

empowered to examine the claims and make certain 
I 

determinations about the claims but ultimately the Court 

will make the determination as to the existence or the 

nonexistence of a water right. 

Q. The division does an administrative adjudication 

which can then be reviewed or is that reviewed and either 

confirmed or not confirmed by the Court, is that right? 

A. That's correct. 

Q. This scenario that Mr. Garrison keeps reciting, 

the spring originates and terminates on a single owner's 

property, have you been out to see that spring? 

A. No, I haven't. - 
Q. And, quite obviously, you weren't out there and 

didn't see that spring in 1906, right? 

A. No, I did not. 

Q. By statute, all water in the state belongs to the 

state, is that right? 
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A .  Correct. 

Q. ~ n d  by practice, water which arises from a spring 

and flows either across the property line or into other 

waters of the state, that's public water, is that right? 

A. That's correct. 

Q. And that question is one that is determined by 

the status of the water at the time that appropriation is 

initiated, is that right? 

A .  Hopefully. 

Q. Okay. In other words, you can't take a bubbling 

artesian well that flows fifty feet and falls into the 

river, build a wall around it and suck it all up and say 

this is no longer government water, this is now my private 

water, is that right? 

A .  (No response). 

Q. Or do you know? 

A .  I believe that there was -- I'm not -- I am 

acquainted with a certain case where it seemed as though 

someone was prevented from -- who was able to prevent 

spring waters from leaving his land but I'm not acquainted 

with ;he details of that case. But in general, a spring 

flow -- that flows off the property, then it's public 

water. 

Q. If the water from the spring flows off the water 

-- off the property, absent whatever appropriation takes 
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place, is that right? 

A. Mm-Mmm (affirmative). 

Q. And as a general notion, any water, whether it 

belongs to the landowner or not -- well, let me back up for 

a minute. Water that is appropriated becomes appurtenant 

to the premises upon which the water is used, is that 

right? 

A. That's correct. 

Q. Okay. Now, if this were a brand new problem and 

the water from this spring flowed from what's now Bayard's 

property or allegedly Bayard's property on to Mandero's 

property, Manderos would need to file an application for a 

permit to use that water, is that right? 

A. Correct. 

Q. Okay. And-- 

MR. GARRISON: Your Honor, this is all very 

interesting. Mr. Hegge himself has testified that the 

water from the spring remains on Bayard's property and I 

guess I'm frustrated with being able to get through this 

hearing at four-thirty. Mr. Lee is asking abstract 
I - 
questions ad nauseum that have nothing to do with this 

case. 

Are we going to be done with this today? I'd like to 

argue this case. I'd like to be through with it and, you 

know, if the Court is inclined to grant another temporary 
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restraining order, I'm real disturbed over the lengthy 

cross-examination about nothing to do with this case. 

THE COURT: Well, whether it has or hasn't, I 

guess I ultimately decide that, and I -- I'm going to let 

him ask a few more questions and so go ahead, Mr. Lee. 

Q. Now, for people to appropriate water from this 

spring, assuming that it's public water now, requires a 

water permit, right? 

MR. GARRISON: Well, that is a fact not in 

evidence. That's -- 

MR. LEE: Your Honor -- 

MR. GARRISON: -- water now and therefore, I 

object. 

MR. LEE: A rising spring, what we have so far has 

been a hypothetical question about the water from the 

spring starting and terminating all on the same property as 

dell. I'm asking what I don't think is a hypothetical 

question but -- . 

THE COURT: You're asking more a question 

zonnected to what the present status of the property is 

involved are. I ' 11 let you go ahead. 

Q. You haven't seen the property, right? 

A. Well, I've had -- I made no determining right. I 

lever was -- although I do get into making these types of 

ieterminations but if a spring in its natural condition 
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flows off the property of origin in a water course, then 

the permit is required to appropriate it, whether you're 

the owner or -- owner of the property on which it arises or 
some other user. 

Q. Other than what the Hegges have done, has anybody 

filed a permit for use of this water? 

I A. What was that again? 

Q. Other than what the Hegges have filed has any 

other party filed an administrative claim? 

A. I have researched the water right records and I 

find no -- I found no permits or pending applications for 

this source. 

Q. The -- and as I understand it, if the Hegges -- 

the Hegges, having made this claim to the use of the 

spring, other interested parties have the ability to 

intervene in the administrative proceeding to show or claim 

that the Hegges would not be justified in using the water, 

is that correct? 

MR. GARRISON: What's that got to do with this 

emergency request for a temporary restraining order, your 
& 

Honor? I'm sorry, I'm getting real impatient about getting 

I I MR. LEE: Your Honor, the fact that there's a 

llprocedure that exists is all I'm going to bring out. 

THE COURT: Okay. You can answer the question yes 



3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

225 

w 
G. Ball - X 

or no, if you know the answer. 

A. There is a procedure whereby persons can assert 

certain things in order that the director might deny or 

reject the claim. And that's -- those are specified in the 

administrative rules, Chapter 690. 

THE COURT: Go ahead. 

Q. And do you know if that procedure has been begun 

with the Hegges' claim and apparently some recent 

objections from the other parties? 

A. Yes. I guess you could say it's begun because 

letters were written which ostensibly contest the claim. 

Q. Now, in what you've been saying to Mr. Garrison, 

do you hold yourself out as an expert on the historical 

development of water law in Oregon, including the leap 

between riparian rights and the appropriation laws, 

particularly as they develop between 1890 and 19101 

MR. GARRISON: Objection, irrelevant. 

THE COURT: Sustained. 

MR. LEE: Your Honor, on the question of 

relevance, whatever the previous opinion testimony they 

have had depends on large part on familiarity with those 

legal issues. 

THE COURT: I disagree. 

MR. LEE: That's all I'd have. 

THE COURT: Mr. Johnson. 
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MR. JOHNSON: No questions, your Honor. 

THE COURT: Mr. Garrison. 

REDIRECT EXAMINATION 

BY MR. GARRISON: 

Q. Once again, last question, for a spring that 

arises on your own property and terminates on your own 

property, is there any need to get a permit from your 

office? 

MR. LEE: Again, your Honor, I'd object that this 

is calling for a question about the interpretation of the 

water law 1893, 1909 and the present? 

THE COURT: Okay, overruled. 

A. Okay. 537.800 essentially authorizes a person to 

use water from a spring on his own, whoever owns the 

property, without a permit. 

Q. So if you looked for a permit in your office for 

a spring that originated and terminated on a owner's own 

property, you wouldn't really expect to find one, correct? 

A .  Not necessarily. There are people that don't 

file water rights, whether or not there's a spring doesn't 

make -( inaudible) . 
MR. GARRISON: No further questions . 
MR. LEE: Nothing more. 

THE COURT: Okay. You may step down. May he be 

excused? Yes, you're excused. 

I 



INTEROFFICE MEMO 

TO Don Knauer , Adjudi c a t i o n  Speci a1 i s t  DATE 

FROM Gary B a l l ,  Watermaster P 
SUBJECT SWR-47 F i e l d  Inspec t i on  Report 

On Ju l y  15, 1992, I accompanied M r .  Geronimo Bayard on an 
i nspec t i on  o f  t he  s p r i n g  development on h i s  p roper ty  which i s  the 
source o f  water f o r  SWR-47. 

The development apparent1 y c o n s i s t s  o f  some s o r t  o f  pe r fo ra ted  p i  pe 
bur ied  i n  a depression having the  appearance o f  a swale 
approximately 1-2 f e e t  wide and 20 t o  25 f e e t  long. There was 
grass and tussock growing i n  the depression, w i t h  no water on the 
sur face o f  t he  ground. There were 3 galvanized 1 "  p ipes s t i c k i n g  
ou t  o f  t h e  depression about 4 f e e t  t a l l  whose purpose i s  unknown. 
They seemed t o  be at tached t o  whatever i s  bu r ied  i n  t h e  depression; 
There was no evidence o f  a we l l  de f ined channel o r  watercourse 
i ssu ing  from the  depression. 

Approximately 20 t o  30 f e e t  down the  h i l l  from the  depression, a 
3/4" b lack p l a s t i c  p ipe  comes o u t  o f  the  ground i n t o  a c o l l e c t i o n  
box. The Hegge's suppl y 1 i n e  had been removed from the  box, and a 
penci 1 s ized  stream o f  water was coming o u t  t he  o u t l e t  and onto the 
ground. I est imated t h e  f l o w  t o  be l e s s  than 1 g a l l o n  per minute. 
The water was soaking i n t o  the  ground immediately below the  box, 
and there  was no evidence o f  a watercourse i n  t h i s  l o c a t i o n  e i t h e r .  

Approximately 50 f e e t  down t h e  h i l l  from t h e  c o l l e c t i o n  box was a 
la rge  c i r c u l a r  p l a s t i c  tank (about 4 f e e t  i n  diameter and 6 f e e t  
t a l l )  which M r .  Bayard claimed t o  have i n s t a l l e d  f o r  both the  
Hegge's and the  Mandero's use. It was roughly  h a l f  f u l l .  He 
ind i ca ted  t h a t  the  judge had issued and order  p revent ing  him from 
d i v e r s i o n  o f  t he  sp r ing  water,  and t h a t  he had immediately 
disconnected the  tank f rom t h e  c o l l e c t i o n  box. 

There i s  no doubt i n  my mind t h a t  the  source o f  water invo lved here 
i s  n o t  sub jec t  t o  app rop r ia t i on ,  i . e . ,  a p r i v a t e  s p r i n g  which M r .  
Bayard could use on h i s  own proper ty  w i thou t  a pe rm i t  from the  
Water Resources Department. 

A watercourse, as defined i n  Simmons v. Winters, 21 Or. 35 (27 Pac. 7 ,  28 Am. St. Rep. 7271, " i s  
a stream of water, usually flowing i n  a part icular direction, with well-defined banks and channels, 
b u t t h a t  the water need not flow continuously - the channels may sometimes be dry * * which even t o  
the casual glance bears the unmistakable impress o f  the frequent action o f  running water, and through 
which it has flowed from time immemorial. * *" 



Randolph Lee Garrison, P.C. 
OSB No. 761 42 

2 Attorneys at Law 
430 S.E. Main1P.O. Box 266 

3 Roseburg, OR 97470-0049 
Telephone: (503) 672-4441 

4 
Of Attorneys for Bayards 

5 
IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOUGLAS COUNTY 

6 

7 
CREEK BANK FARM, INC., 1 

1 Case No. 92CV-1350CC 
8 Plaintiff, 

vs. 
1 
1 CIVIL SUBPOENA 
1 (Duces Tecum) 

GERONIMO BAYARD and MARY C. 
10 BAYARD, CYNTHIA MANDERO and 

1 
STEVE MANDERO, Husband 

) 

11 and Wife, 
1 

u' 
d o  

1 
m: 12  

1 5 p z  
k t ? $ ' h  TO: Gary Ball 
O L A ~ ~ G  13 
0'+0;3 

Oregon Water Resources Department 
w q <  
; U , ~ O  

Justice Building, Room 103 
,,,,* 1 4  Douglas County Courthouse 
o u $ f g ; ;  
P~:' 0 15 

Roseburg, Oregon 97470 
j ~ ~ " 6 5  440-4255 
J 4 0 5 
0 O Q  1 6  
o :g You are hereby required to appear in the above entitled Court in Courtroom 

= 17 No. "D" (Judge Lasswell) of the County Courthouse of Douglas County in the City of d Roseburg, Oregon, on TuesdaylWednesday, the 28th129th day of July, 1992, at 9:30 
18 o'clock a.m., to testify as a witness in the above entitled case on behalf of Defendants, 

Geronimo and Mary Bayard, and to remain until the testimony is closed unless you are 
19 sooner discharged. 

20 You are commanded to bring with you any and all books, papers, documents 
or tangible things related to Creek Bank Farm, Inc., an above entitled matter, Case 

2 1  NO. 92CV-1350CC. 

22 Dated: 17 July 1992 

23 Issued By: 

24 

25 
I hereby certify that the foregoing is a complete and exact copy of the original 

26 Subpoena in the above entitled case as the same appears for service. 

WitnesslMileage Fee: 
Randolph Lee Garrison 

Page 
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LAW OFFICES OF OFFICE AT 430 S.E. MAIN 

RANDOLPH LEE GARRISON, P.C. MAILING ROSEBURG, ADDRESS: OR 97470-0049 P.O. BOX 266 

AlTORNEYS AT LAW Phone: (503) 672-4441 
Fax: (503) 672-4442 

24 July 1992 

Don Knauer 
Adjudication Specialist 
Oregon Water Resources Dept. 
3850 Portland Road, N.E. 
Saleni, Oregon 9731 0 

RECEIVED 

WATER R,ESOURCES DEPT. 
SALEM, OREGON 

RE: Creek Bank Farm, Inc. 
SWR-47 
Revocation of Delia E. Trumbo's Affidavit 

Dear Mr. Knauer: 

Marvin and Maureen Hegge (Creek Bank Farm) previously submitted 
to you in support of their Application for a Pre-1909 Water Right Registration Claim 
an Affidavit from Delia E. Trumbo. 

Enclosed please find a copy of a further Affidavit from Delia E. Trumbo 
withdrawinq and revokinq the Affidavit submitted by the Heq~es. As you will read 
in Delia Trumbo's Affidavit, she states that she was "mislead" by the Hegges. 

In support of their Claim, Hegges have also submitted Affidavits from 
Richard C. Bemis and Kathleen A. Reed. I have prepared Supplemental Affidavits 
for these persons as well. The new Affidavits are in the process of being signed 
and will be sent to you when we receive them. 

As you can see (especially with the revocation of the Trumbo Affidavit 
submitted by the Hegges), the basis and support upon which Hegges (Creek Bank 
Farm) are making a Pre-1909 Water Right Registration Claim has been deceptive. 

So far, I have submitted five Affidavits to you. From these Affidavits, 
please observe that it is undisputed that the spring's site of use was diverted away 
from the Hegges' residence for substantial periods of time: 



Don Knauer 
24 July 1992 
Page 2 

-- For three years (June of 1 974 until May of 1 977); 

-- For six years (December 1977 until July 1983). 

Accordingly, ,there should be no endorsement or approval of Hegges' 
Water Right Application. 

Very 'truly yours, 

RANDOLPH LE-RRISON, P.C. 

Randolph Lee Garrison / 

RLG:tls 
Enclosure 
cc (w/enc): Geronimo and Mary Bayard 

Darryl Johnson 
Gary Ball 
Delia E. Tri~mbo 

[lwater5.586] 

RANDOLPH LEE GARRISON, P.C. 
ATTORNEYS AT LAW 



RECEIVED 
Randolph Lee Garrison, P.C. JUL 27  1992 
OSB No. 76142 W A T ~  11 RESOURCES DEFT. 

2 Attorneys at Law SALEM, OREGON 
430 S.E. Main 

3 P.O. Box 266 
Roseburg, OR 97470-0049 
Telephone: (503) 672-4441 

5 Of Attorneys for Bay ards 

6 IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR DOUGLAS COUNTY 

7 
CREEK BANK FARM, INC., 

S ) 
) Case No. 92CV-1350CC 

9 Piaintiff, 1 
1 

lo vS. i 
) AFFIDAVIT OF 

lil 
L a 

11 GERONIMO BAYARD and MARY C. ) DELIA 6. TRUMBO 
0 2 BAYARD, CYNTHIA MANDERO and ) REVOKING PRIOR AFFIDAVIT 
s g l2 STEVE MANDERO, Husband 

~ 3 : .  and Wife, 1 
~ E S . : ;  13 

a l . o m :  Defendants. 
1 

i $ : i g ~  ) 
[a$;!: 14 ) 
3JB;Sg  15 STATEOFOREGON ) 
S p ! S "  

J * " D  )SS. 
0 o O ,"; 11 l6 County of Douglas ) 
= u 
2 17 I, DELIA G. TRUMBO, being first duly sworn on oath, depose and say: 

18 
1. It has been brought to my attention that I signed a I -page Affidavit 

19 
on November 21, 1991. A copy of this Affidavit is attached. 

20 

21 2. 1 hereby withdraw and revoke this Affidavit. I do so because the 

22 attached Affidavit is being used by Marvin and/or Maureen Hegge for a purpose 

23 other than that which l intended. I feel I was misled by Marvin and Maureen Hegge. 

24 3. Mr. Hegge and Mrs. Hegge implied and led me to believe that they 
25 

own not only the Bemis ranch house but also the property on which the spring 
26 

source is located. I now know that this is not true. 

I page -1  - AFFIDAVIT OF DELIA C. TRUMBO 



1 4. 1 did n0.t really understand the Affidavit which Hegges gave me to 

2 sign. 

3 5. 1 have no personal knowledge of the spring or where the spring 

water has been used after approximately 191 5. 
5 

6 

7 Delia 6. Trurr~bo 

.. 
ri a (SEAL) 
"; 12 8 :: 

,m 3 g 
o E S m : q  13 

~ + d r n : :  !< u ~ , i ' J  4 

3 ;  1 4  t w 1 ; , w  
o w z z z ; ;  
?-':2 . o  15 
~ $ L ! P "  

- ' < " ' >  
0 0 ;  16 
0 3;  
z 
d 17 

4 
SUBSCRIBED and SWORN to before me this 2.3 day of July, 1991. 

Notary Public for Oregon 
MY commission expires: / $ - 2 G B  

* 

1 
,---..- ...-- 

ANITA C;?X 
f(OffiRY PIJfiIICjlj!!:{'?! 1 

-425%- My Com~~i iss ia l~ Expir:.::; . -,..-..- .-....... --..--.- --..-. ... 

Page -2- AFFIDAVIT OF DELIA C. TRUMBO 
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AFFIDAVIT 

My name is D e l i a  E .  Trumbo. I r e s i d e  a t  
Road, Oakland ,  Oregon. 

I was b o r n  i n  1905. I have  l i v e d  i n  t h i s  v i c  

s e c t i o n s  2 ,  11, and 1 2 ,  Townsh 
p r e s e n t l y  owned by M r .  and  M r s .  
I n c . ) .  

1917 t o  t h e  p r e s e n t  t i m e .  
c h i l d .  I c a n  a l s o  rememb 
on t h e  s p r i n g  a s  w e l l  a s  owned t h e  
p r o p e r t y  a t  one  t i m e  o r  

My e a r l i e s t  memory of t 
t h a t  o f  a  p i p e l i n e  from 
t h a t  t h e  w a t e r  
1905, a n d  t h a t  1905 t o  1917 was a l s o  a 



JUL 1 7 1992 
LAW OFFICES OF WATER RESOL~RCE~  ~ E P T .  OFFICE AT 430 S.E. MAIN 

MAILING ADDRESS: P.O. BOX 266 RANDOLPH LEE GARRISON, f o e d  OREGON ROSEBURG, OR 97470-0049 
ATTORNEYS AT LAW Phone: (503) 672-4441 

Fax: (503) 672-4442 

15 July 1992 

Don Knauer 
Adjudication Specialist 
Oregon Water Resources Dept. 
3850 Portland Road, N.E. 
Salem, Oregon 97310 

RE: Creek Bank Farm, Inc. 
SWR-47 

Dear Mr. Knauer: 

Enclosed please find a (Second) Affidavit concerning Creek Bank 
Farm's abandonment of any p~~rported Pre-1909 water right registration claim. This 
further Affidavit is from Mary Bayard and states that Creek Bank Farm has 
abandoned use of the subject spring by voluntary agreement. 

This and our previously submitted Affidavits express the reasons for our 
objection to Creek Bank Farm's application for endorsement of a pre-1909 water 
right registration claim. 

Very truly yours, 

RANDOLPH LEE GAJ%)lSON, P.C. 

RLG:ba 
Enclosure 
c (wlenc): Geronimo and Mary Bayard 

Darryl Johnson 
Gary Ball 
Charles Lee 

[lwater4.586] 

Randolph Lee Garrison / 



Randolph Lee Garrison, P.C. 
OSB No. 76142 

2 Attorneys at Law 
430 S.E. MainIP.0. Box 266 

3 Roseburg, OR 97470-0049 
Telephone: (503) 672-4441 

4 

5 
Of Attorneys for Geronimo and Mary Bayard 

WATER RESOURCES IJEPT. 
SALEM, OREGON 

6 BEFORE THE OREGON WATER RESOURCES DEPARTMENT 
STATE OF OREGON 

7 
IN THE MATTER OF ) Case No. SWR-47 

8 ) 
) SECOND AFFIDAVIT 

CREEK BANK FARM, INC. ) OFMARYBAYARD 
10 ) ON SPRING ABANDONMENT 

ti 11 
) 
) 

STATE OF OREGON ) 
)ss. 

County of Douglas 1 

I, MARY BAYARD, being first duly sworn on oath, depose and say: 

(1) I have first hand knowledge of the herein recited facts. I make .tl-ris 

(Second) Affidavit for the purpose of contesting Creek Bank Farm's application for 

a Pre-1909 Water Right. 

(2) Attached hereto is a "Property Agreement". This Property 

Agreement has been signed by Creek Bank Farm and has been recorded in the 

Deed Records of Douglas County, Book 1026, Beginning at Page 601, as 

l nstrument No. 88-0941 7. 

By this Agreement, Creek Bank Farm vol~~ntarily abandoned (terminated) 

any claim it had to the subject spring water, upon ,the fulfillment of construction of 

a well on Creek Bank Farm's property. 

Page -Im SECOND AFFIDAVIT OF MARY BAYARD 



1 Fulfillment of ,the obligation to construct a well on Creek Bank Farm's 

2 property has been accomplished. Specifically, the well and holding tanks have been 

3 installed. Arrangements between the Parties were made to put in connecting pipes. 

See letter from Creek Bank Farm's Attorney, which is attached and dated 8 May 

1992. Creek Bank Farm has refused further access to their property to hook up the 
6 

connecting pipes. A copy of a notice received from Creek Bank Farm is attached. 
7 

Accordingly, Creek Bank Farm has repudiated, rejected and unequivocally waived 
8 

9 any further performance concerning construction of the well. 

10 In addition, pursuant to the Property Agreement, when Creek Bank Farm 

ci 1.1 had a right to use the water, its right was subordinate to the spring owner's right to 
r i  q 

@ 6 
a n  12 water. Creek Bank Farm has had only the right to the "excess water". As the right 

Liij 2 g 
OL,":; 
.'.o;; 
wu4 

l3 to water was subordinate, Creek Bank Farm would have no superior right to the 
,ub,do: 14 ka:; i@ 

240; 
spring water, which is what would be necessary in order for Creek Bank Farm's Pre- 

s J s ~  - $  15 
g1;w'J- 4 0 5  1909 registration to be endorsed by the Water Resources Board. 

8 8: 16 
2 B 17 

In any event, Paragraph (2)(d) [Page 31 of the Property Agreement 
2 

18 provides that Creek Bank Farm's right to use the water and the spring is to cease 

19 and terminate, and thereby Creek Bank Farm has in fact voluntarily abandoned and 

20 is no longer entitled to use the water from the spring. 

21 

26 
(SEAL) 

Mary Bayard 

SUBSCRIBED and SWORN to before me this day of July, 1992. 

Notary Public for Oregon 
My commission expires: 

Page -2- SECOND AFFIDAVIT OF MARY BAYARD 



1 Fulfillment of the obligation to construct a well on Creek Bank Farm's 

2 property has been accomplished. Specifically, the well and holding tanks have been 

3 installed. Arrangements between the Parties were made to put in connecting pipes. 

4 See letter from Creek Bank Farm's Attorney, which is attached and dated 8 May 

1992. Creek Bank Farm has refused further access to their property to hook up the 
6 

connecting pipes. A copy of a notice received from Creek Bank Farm is attached. 
7 

Accordingly, Creek Bank Farm has repudiated, rejected and unequivocally waived 
8 

9 
any further performance concerning construction of the well. 

10 In addition, pursuant to the Property Agreement, when Creek Bank Farm 

had a right to use the water, its right was subordinate to the spring owner's right to 

water. Creek Bank Farm has had only the right to the "excess water". As the right 

to water was subordinate, Creek Bank Farm would have no superior right to the 

spring water, which is what would be necessary in order for Creek Bank Farm's Pre- 

1 909 registration to be endorsed by the Water Resources Board. 

In any event, Paragraph (2)(d) [Page 31 of the Property Agreement 

provides that Creek Bank Farm's right to use the water and .the spring is to cease 

1 9  and terminate, and thereby Creek Bank Farm has in fact voluntarily abandoned and 

20 is no longer entitled to use the water from the spring. 

2 1  

22 

23 
SUBSCRIBED and SWORN to before me this /&day of July, 1992. 

24 

25 

26 
( 

C c- My commission expires: I I - L- I 2 

Page -2- SECOND AFFIDAVIT OF MARY BAYARD [paffid6.586] 



PROPERN AOREEUENT 

( I n c l u d i n g  Eaeements and Right of T i r r t  Refura l )  

TIIIS AGREEMENT i s  hereby made and e n t e r e d  i n t o  on t h e  d a t e  

h e r e i n a t t e r  provided,  by and between CREEK RANK FARM, INC., an 

Oregon C o r p o r a t i o n  l h e r e i n a f t e r  r e f e r r e d  t o  a s  "Creek  Bank 

$9 F a r m " ! ,  and CYNTHIA A .  SPEEDY ( h e r e i n a f t e r  r e f e r r e d  t o  a s  
r~ '. i;' "SpeedyWl:  

WIIERE~S, Speedy has  s o l d  l o r  i n t e n d s  t o  s e l l )  t o  Creek Bank 

Farm c e r t a i n  r e a l  p r o p e r t y ,  w h i c h  r e a l  p r o p e r t y  i s  more 
I , ,< - p a r  t l c u l a r l y  d e s c r i b e d  i n  t h e  a t t a c h e d  E x h i b i t  "A", which 
1 . - , ,.: Exhib i t  1 s  made a  p o r t  hereof an i f  t e c i t e d  verbat im h e r e i n ,  
I I: . - . - WIIEREAS, a  t t e r  t h e   ale of s a i d  p toper ty  from Speedy t o  I i -- Creek Bank Farm [ d e s c t l b e d  i n  t h e  a t t a c h e d  Exh ib i t  " A " ) ,  Speedy 
. - - 
I E w i l l  r e t a i n  and remain t h e  owner of t h e  r e a l  p roper ty  deac r ibed  
! 5 i n  t h e  a t tac t led  Exh ib i t  "8". which Exh ib i t  i s  made a  p a r t  hereof  i 5 

9 I - a s  i f  r e c i t e d  verbat im h e r e i n ;  

I WIIEREAs .  Speedy i n t e n d s  t o  g r a n t  t o  c r e e k  Bank Farm an 

easement f o r  t h e  ueo of  wa te r  from a s p r i n g  a s  more p a r t i c u l a r l y  

desc r ibed  he re in :  

W I I E R E ~ S ,  c r e e k  Bank Farm i n t e n d s  t o  g r a n t  Speedy a n  

easement f o r  water  l i n e s .  more p a r t i c u l a r l y  d e s c r i b e d  h e r e i n ;  

WIIEREAS. Speedy i n t e n d a  t o  g r a n t  a "Right of  P i r a t  Refusal"  

concerning t h e  r e a l  p roper ty  deac r ibed  i n  E x h i b i t  "B"f 

IIOW IIIEREFORE, TItE PARTIES AGREE UPON TllE FOLLOWINO TERMS, 

COlfDITIONS NfD COVENANTS: 

i. DEFENDANT'S 
EXHIBIT 



(1) PECITALSt The above recitslr are true. 

I2) WATER EASEMENT! Speedy hereby grants to Creek Bank 

Farm a nonexclusive easement for the use of water from the 

currently existing and currently developed spring, which spring 

is located on the real property described in the attached 

Exhibit "8". The right of easement granted in this paragraph . 
(2) shall be limited as folloWs1 

(a) Creek Bank Farm shall have a right to use only that 

water which is in excees ot the water ,used by Speedy. As used 

1 in this subparagraph (2) (a), the term "excess" means that Creek 

nnr~k Fnrm h n ~  tiin right to use said water from raid epring, but 1 
only when either: 

ti) The flow of water to Speedy is greater 
than four gallons per minuter or 

(ii) Speedy's holding tanks are more than one- 
half full. 

Wtienevcr S p e e d y ' ~  flow of water is leas than four 
gallon8 per minute nnd Speedy's holding tanks are 
less than one-half full, then Creek Bank Fnrm shell 
have no right to the use of said water from raid 
sprit~g. 

I (b) The right ot easement granted to Creek Bank Pam in 

this paragraph (21, includest 

(1) The right t o  uee maid water from the 
currently existing and currently developed 
spring i 

(ii) The right of ingress and egress over the 
real property more particularly deecribed 
in Exhlblt " D m ,  but only for the purpose 
of accesn t o  and from the currently 
existing and currently dovelopad npring, 
and development, maintenance, repair, 
installation, construction, reconstruc- 

-2- PROPERTY AGREEMENT (Agree.183) 
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tion, improvement and/or use of the 
c u r  rent ly exlating pipeline running 
thereto; and 

(iii) The right to uee the currently existing 
and cutrently developed pipeline which 
currently exists over and across the real 
property dosctibsd in the attached Exhibit 
"A" Ivhich pipeline is more particularly 
dencribad in paragraph ( 3 1 ,  belowl, but 
only for the purpoae of gaining access to 
aald water from the currently axlstlng end 
currently developed aprinp, as well as the 
r l g h t  ( b u t  n o t  t h o  o b l i g a t i o n )  t o  
maintoin, repalr, install, conetruct, 
r a c o n s t r u c t ,  i m p r o v e  a n d  u s e  s a i d  
plpellne. 

(c) Speedy and Creek Bank Farm ehall have the right [but 

not ttie obllgatlon) to maintain, repair, inetall, construct, 

reconstruct. improve and uee the pipeline described in thin 

paragraph (2) and the following paragraph 1 3 ) .  Neither Speedy 

nor Creek Bank Farm ehall have a right to contribution or 

indemnlty from the other Lor any EUIIIS expended or materials ueed 

In connec tlon with the maintenance, repair, installation, 

construction, reconstruction, improvement or us0 of the pipeline 

descrlbed In thin paragraph ( 2 )  and the following paragraph (31. 

(d) creek Bank Farm's right of eaeement described in this 

paragraph (2) shall cease and terminate upon the fulfillment of 

Speedy's obligation deecribed in paragraph ( 4 )  [ W A E  I, below, 

(el The easement granted in this paragraph rhall be the 

privilege ot Creek Bank Farm, only, and shall not be aasigned, 

conveyed, released or otherwiee alienated to any other person or 

entity. 

/ / /  
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1 f The provisio~ie of this paragraph (2) [WATER WfWJWT) 

shall be blndlng upon speedy's heira, devisees, muccessara and 

t aaslgna. 

( 3 )  PIPE EASEMENT! In cannectian with the canveyancs of 

the property described in ~xhibit 'A9 from Bpeedy to Creek Bank 

Farm, Speedy reserves and retains unto hersalf (her heirs, 

devisees and aaeigns), and Creek Bank Farm, as owner af the real 

p t e p e t t y  described In the a t t a c h e d  E x h i b i t  'Am* doe# hereby 

convey to Speedy (her heirs, devisees and assigns) [herein 

referred to as "Speedym), a perpetual easement 40 feet in width 

over the real property more particularly described in Exhibit 

"A', the centerline of which eaeement is the currently existing 

and currently developed pipeline, the beginning point of which 

easement is approximately 855 feet Bouth 57' 49' 49.. East of the 

Northwest corner af the r e a l  p r o p e r t y . m a r s  particularly 

described in Exhibit "A", and the ending paint of which easement 

is spproxlmately 35 feet North 00' 00' DO' East from a point 

whlch is South 00' 00" 00' West 2040.17 feet from the Northwest 

corner of the real property mare particularly described In 

Exhibit "A'. The easement and pipeline described herein is also 

clrtnct l l ~ p t l  011 l l ~ a  tnno \ r l ~ l c l ~  i n  attacllad list e to  and mat karl R n l ~ l h l t  

" c ' ,  which map is made a part hereaf as if recited verbatim 

c r c i ~ .  'rho aaaamaIlt dcscrlbad in tltis paragraph (3) Irlpe 

Easement] shall be exclueive ta Speedy with regard to the pipe 

and water. however ehall be nonexclusive With regard to the 

1 and. 

- 4 -  PROPERTY AGREEMENT (Agree.103) 



,-. 
The easement described i n  this paragraph ( 3 )  [Pipe 

Ea~ement] shall be for the following purposest 

( a )  T o  m a i n t a i n ,  repair, install, construct, 
reconstruct, improve and uee the existing and 
any future water line nervicing or in connac- 
tion with the water supply used by the teal 
property more described in Exhibit *Bq. The 
right granted herein nhall be to maintain, 
repair, install,~conntructc.reconstruct, improve 
and uea s 8ingular:water line. A water linrr may 
be abandoned or replaced, b u t .  there shall be 
only one operating and operable woter line 
within the ennement area. When maintainlng, 
repairing, installing, constructing, recon- 
structing, improving or using said water line, 
Speedy shall perform all work so as to minimize 
any waste or disruption to the real property 
described in the attached Exhibit "A'. And 

(b) For the unlimi ted and uninhibited access, 
ingre~s and egress, includinv but not limited to 
a c c e a ~  by any and all vehicles and equipment, 
over the real property described in Exhibit "Aq, 
R O  long aa such acceon, inqresn and egresa is 
used for or in connection with the water supply 
of the real property more particularly described 
in Exhibit " E m ,  and so long ad such access, 
ingress and egress d o e s  not unreasonably 
interfere with Creek Bank Parm's use and 
occupancy of the real property more particularly 
doncr1.bed in the attached exhibit "A". 

Except in case of an emergency, Gpeedy shall give to Creek 

Bank Farm not less than 48 hours notice prior to entering the 

real property described in exhibit "A" fer the purpose described 

in this paragraph ( 3 )  I P I P E  WEMMI. 

Any expense incurred by speedy in connection with or 

arising out of the grant o f  this easement described in thin 

paragraph shall be paid for and borne by Bpsady. 

The easement dcecribod in this paragraph shall be appur- 

tenant to Speedy's real property, which real property 18 more 

I - 5 -  PROPERTY AGREEMENT ' (Agree. 103) .  , ' ': 



. .-. _ _  
8 .  

p a r t i c u l a r l y  d e s c r i b e d  i n  t h e  a t t a c h a d  E x h i b i t  ' B * ,  The 

dominant e s t a t e  mhall  be 8peedy'B r e a l  p r o p a r t y ,  more par-  

t i c u l a r l y  described i n  t he  at tached Exhibi t  ' B m r  The r e rv i en t  

e a t a t a  a l ra l l  be 1110 t ea l  ptopeity ;note particularly dasctlbad In 

t he  a t t a c h e d  Exhibit *A', The t a m s ,  condition0 and easement 

con ta ined  i n  t h i s  paragraph  (3)  (EASEMENTI s h a l l  bind and/or 

b e n e f i t  t he  h e i r s ,  d e v i s e e s ,  E U C C e E E O r s  and asmigns of t he  

pa r t i e s .  

1 4 1  W&L! Not l a t e r  than 31 Decernbar 1989, Bpaedy el lal l  

pay f o r ,  provide, cons t ruc t  o r  cause t o  be constructed a  w e l l ( s )  

f o r  tlie b e n e f i t  of Creek Bank Parm. Baid w e l l  ( 6 ) '  s h a l l  be 

located on the  r e a l  property more pa r t i cu l a r ly  described i n  t he  

attached Exhibit "A". As ueed i n  t h i s  paragraph (4) ( H a l ,  the 

term "we l l "  o r  ' w e l l ( s ) "  i n c l u d e s  the  conet tuc t ion ,  digging,  

casing and topplng, and a l l  pumps and other  apparatur  necessary 

f o r  t h e  d e l l v e r y  of water  from one o r  more wellr I n  such a 

manner and t o  such places more ~ a r t i ~ ~ l a r l y  described herein- 

a f t e r .  

speedy s h a l l  c o n s t r u c t  o r  Cause t o  b e  cons t ruc t ad  s a i d  

 well(^), such tha t  on the da t e s  he re ina f t a r  provided, the  water 

from sa id  w e l l ( # )  s h a l l  be potable water and have a flow of not  

l e s s  than 300 gal lons within a 24 hour period,  The minimum flow 

d e s c r i b e d  i n  t h e  f o r e g o i n g  s e n t e n c e  r h a l l  be de tarminad ,  

measured and es tab l i shed  on e i t h e r  the  1st day of Augurt, 1988, 

or  the  1 s t  day of Ju ly ,  1989, which da t e  s h a l l  be chosen st the  
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The l o c a t i o n  of  s a i d  wbll. a h a 1 1  be i n  t h e  ro1e : ' end  

I 
I exclusive d i sc re t i on  of Speedy, 'eo long an s a i d  well  il loca ted  

I on the r e a l  property moro p a r t i c u l a r l y  doscribed i n  t he  at tached 

I ~ x h i b i t  * A w .  Speedy eha l l  a l e0  pay fo r ,  provide and cons t ruc t ,  

I o r  cause  t o  be constructed,  p k p s r q & d '  p ibe l ines  euch t h a t  t he  

I 
water  from s a i d  ~ e l l ( s ) ~ i s  be l ive tad  t o  e i t h e r  t he  cu r r en t ly  

ex i s t i ng  holding tanks o r  such ,o ther  holding t ank ( s )  a s  may be 

mutua l ly  agreed  upon between t h e  p a r t i e s  a t  t he  t h e  of t he  

construct ion of s a id  well.  

The w e l l ,  pumpa and a p p a r a t u l  deecribed here in  s h a l l  be 

b u i l t  and cons t ruc ted  i n  accordance with e l l  appl icable  laws, 

ru l e s  and regulat ions.  

The p r o v i s i o n s  of t h i s  paragraph ( 4 )  IW&) s h u l l  be 

b ind ing  upon the  h e i r s ,  d e v i s e e s ,  succensors  and ass igns  o t  . 

Speedy. 

1 5 1  FIRST RIGHT TO PURCHAS4t Speedy s h a l l  o f f e r  the s a l e  

of a l l  or p a r t  of the rep1 property more p a r t i c u l a r l y  described 

i n  the  a t t a c h e d  Exh ib i t  'B* t o  Creek Bank Parm, more pa r t i c -  

I 
I u la r ly  a s  followa! 

1 {a )  During the period provided f o r  hereinbelow, i f , .  and 
i 

i n  the event t h a t  Speedy s h a l l  choose t o  consider t o  se l l  e l l  or 

par t  of the r e a l  property more pa r t i cu l a r ly  described i n  Exhibi t  

" e n ,  then Speedy s h a l l  F i r s t  give wr i t ten :  no t i ce  t o  Creek Bank 
. .. 

Farm s t a t i n g  the terms O F  any proposed 9alBf 

(b) Aa u s e d  i n  t h i s  p a r a g r a p h '  ( 5 )  (FIRST RIOHT TO 

PURCIIASEJ, t h e  term " s e l l  or a r e l b " h b ~ ~  includa bny' r a lb ,  

I. I. .. . : . . , .  I . , 
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g i f t ,  l e a se ,  o r  r e n t a l  of a l l  o r  p a r t  of t he  t e a l  property more 

p a r t i c u l a r l y  described i n  the  a t tached ,Exhib i t  ' '8". . . 
( c )  Creek Bank Parm s h a l l  accept  the  terms and condi t ions  

proposed by Speedy by giving wr i t t en  no t ice  t o  Bpeedyr 

(i) Wlthln not  nor0 than 10 waekdays a f t e r  r nce ip t  
of speedy ' s  n o t i c e  t o  c r e a k  Bsnk Parm i n  t h e  
event of a  r e n t a l  o r  l e a s e  of t he  pas ture  lands1 
o r  

(ii) Wlthln not  more than 30 days i n  a l l  o the r  cases .  

(dl Creek Bank Farm's r i g h t  of f i r s t  r e t u s a l  descr ibed i n  

t h i s  paragraph p hall a t  a l l  times be condit ioned Upon! 

(i) Creek Bank Farm no t  being i n  de fau l t  under any 
of t he  o ther  terms of t h i s  agreement! and 

( i l l  creek Bank Farm no t  being i n  d e f a u l t  under t he  
tetms of a  Promissory Note and/or a  Trus t  Deed, 
which P ro rn i~ao ry  Note and Trunt Deed a r e  from 
Creek Rank Farm and i n  f svor  o f  Bpeedy, and i n  
tho p r inc ipa l  amount of 69,800.00. 

( e l  In  t h e  e v e n t  t h a t  c r e e k  Bank darm does accept  t h e  

terms and c o n d i t i o n s  of the  s a l e  as proposed by Bpeedy, then 

s a i d  s a l e  s h a l l  be c l o s e d  a s  soon as may be p r ac t i cab l e  and 

reasonable under the  circumstances then and t he re  ex i s t i ng .  

f In  the  event t h a t  Creek Bank Parm does no t  accept  o r  

s h a l l  f a i l  t o  t ime ly  respond t o  o r  s h a l l  f a i l  t o  c l o s e  t he  

proposed s a l e ,  then Speedy may , t h e r e a f t e r  proceed t o  s e l l  t he  

r e a l  p r o p e r t y  d e s c r i b e d  i n  t h e  a t t a c h e d  Exhibi t  '8'. t o  any 

o ther  person o r  purchaser,  a s  r e c i t e d  i n  and cons i s t en t  with t h e  

te rms  of t h e  proposed s a l e  as  p t e sqn t ed  , t o ,  Creek ,Bank ram. 
r ,  

Provided however, i f  Speq4y o f f e r s  t he  s a l e  of .e l?  ,Qr p a r t  of 
' .  . .$ 

t h e  r e a l  p roper ty  more p a r t i c u l a r l y  descr ibed ,in. t he  a t tached  
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i E x h i b i t  " O n ,  under  terms or c o n d i t i o n 8  which are m a t e r i a l l y  

I t i i t  t n t  PIIC tllrrtr tlrbna katrtlfi b~rd ~tr~~dlkltl~~! ~ l f ~ t ~ d  t o  PI ICI~ Pnl~k 
I ntt I I ,  I I I~VI I  n~mt- t ly  n l ~ n l l  n u n f ~ ~  r l r a k  n l l n r  tn ctnnk n n ~ ~ k  t n r m  t l l n  

i .  s a l e  o f  t h e  t a a l  p t o p e t t y  mote p a t t i c u l a t l y  desc t J l ) sd  111 ! l ~ a  

at tacl ied Exhib i t  "B", and s o  f o r t h ,  t h e  r i g h t  o f  Creek Bank Farm 

t o  a c c e p t  s a i d  proposed s a l e  and t h e  r i g h t  of Speedy t o  o f f e r  ! 
t h e  s a l e  of a l l  o r  p a r t  of e a i d  r e a l  p roper ty  t o  a t h i r d  person 

o r  purchaser  t o  be governed a s  provided above. 

( 9 )  The " F i r s t  R i g h t  t o  P u r c h a s e w  g r a n t e d  h e r e i n  by 

Speedy t o  Creek Bank Farm e h a l l  t e rmina te ,  e x p i r e  and b e  o f  no 

f u r t h e r  fo rce  or e f f e c t  n o t  l a t e r  than  t h e  e x p i r a t i o n  o f  f i f t e e n  

y e a r s  from the  d a t e  of t h i s  agreement. 

( h )  The " F i r e t  R i g h t  t o  Purchase"  c o n t a i n e d  i n  t h i s  

paragraph ( 5 )  s h a l l  be pe rsona l  and be t h e  pe rsona l  p r f v i l e g e  of 

Creek Bank Farm! e a i d  F i r s t  R i g h t  t o  ~ u r c h a s e  n h a l l  n o t  be 

ass igned ,  conveyed, r e l e a s e d  o r  otherwiee a l i e n a t e d  to any o t h e r  

person o r  pa r ty .  Speedy's o b l i g a t i o n s  under t h i s  paragraph (5 )  

s h a l l  be  only eo long  a8 Speedy s h a l l  own t h e  r e a l  p r o p e r t y  more 

p a r t i c u l a r l y  desc r ibed  i n  t h e  a t t a c h e d  E x h i b i t  "8" .  Bpeedy'r 

o b l i g a t i o n s  under t h i s  paragraph ( 4 )  1PIR3T R I G H T  TO PURCWEI 

s h a l l  b e  binding upon ~ p e e d y ' a  h e i r r ,  d e v i r e e s  under .a W i l l  o f  

Speedy, and Speedy 's donees (however, b u t  r h b l l  not o t h e m i s e  b e  

binding upon Speedy's succesaor l ,  purchaser8 or 8 ~ s i g n s ) .  

(1) A s  o f  t h e  d a t e  o f  t h i n  Agreement, speedy r e p r e s e n t 8  

and w a r r a n t s  t h a t  s h e  h a s  n o t  r e n t e d  o r  l e a s e d  to  any o t h e r  

p e r s o n  o r  e n t i t y  t h e  p a s t u r e  l a n d  on t h e  r e a l  p roper ty  more 

I - 9 -  PROPERTY AGREEMENT (Agree. 183): *' . < r  



I ' particularly deecribed i n  t he  at tached W l i b i t  " 0 " .  

I 6 $TOCK WATER R1OHTat Speedy doer  hereby  g r a n t  t o  

I Creek Bank Farm a l l  of the '  Stock Water Rights which Speedy may 

have and which may be i n  connection with t he  real property more 

p a r t i c u l a r l y  d e s c r i b e d  i n  t h e  a t t a c h e d  Exh ib i t  "A", speedy 

s h a l l  execute any and a l l  f u r t h e r  documents necer ra ry  t o  c a r r y  

i n t o  f u l l  fo rce  and e f f e c t  he r  g r a n t  t o  creek bank r a m  of a l l  

o f  the Stock Water Rights which Speedy may have t o  convey. 

( 7 )  "A9 1Swl  Speedy's  conveyance of t he  r e a l  property 

more p a r t i c u l a r l y  described i n  t he  a t tached  Exhibi t  "A" t o  Creek 

I Bank Farm, i s  made by Speedy and accepted by Creek Bank Perm, 

"aa i s " .  "where i e " ,  and "with e l l   fault^". Except a s  express ly  

provided  h e r e i n ,  speedy makes no war r an ty  o r  represen ta t ion  

I concern ing  the  condit ion of the  property, o r  any bui ld ings  o r  

structures thereon, and ,  the  p a r t i e s  expreaaiy agree t h a t  Gpeedy 

haa made no warranty o r  repreeenta t ion  concerning the  condit ion,  

use, or  a v a i l a b i l i t y  of water on t he  property more p a r t i c u l a r l y  

deecrlbed i n  the  a t tached  Exhibi t  "A", 

( 8 )  MERGEZ: I n  connection with t he  s a l e  and conveyance 

o f  thn r e a l  proparty more p a r t i c u l a r l y  descr ibad In t h e  a t tachad  

E x h i b i t  "A" from Speedy t o  Creek Bank Farmt t he  p a r t i e s  have 

slgned and executed t he  following documentr and instruments; 

( a )  f h i r  documentt instrument and agreementf 

( b )  A Special  Warranty Deedt ' 

( c )  A P r o r n l ~ ~ o r y  Note ( i n  t he  p r inc ipa l  amount 
of 69,000.00! 1 
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(dl A Truet  Deed securing the  payment of t he  
Promlnaory Note deecr lbbd  above ( i n  t he  
pr inc ipa l  amount o t  $9,800.00)1 

( e )  Documents, agreements end i n ~ t r u m e n t s  i n  
connect ion  wi th  t h e  assumption by Creek 
Bank Pam of Speedy's ODVA mortgage. 

Except a s  may be provided  i n  t he  above documents, t he re  

have bccn no w a r r a n t i e a ,  r ep re sen ta t i ons  o r  o ther  agreements 

e n t e r e d  i n t o  between t h e  p a r t i e s ,  t h e i r  agents  o r  represen- 

t a t l v e s  . The documente, instruments and agreements l i s t e d  i n  

t h i s  p a r a g r a p h  r e p r e s e n t  and c o n e t i t u t e  t h e  e n t i r e  and  

i n t e g r a t e d  agreement between t h e  pa r t l ee  and theee documents 

s h a l l  e x p r e s s l y  supercede  a l l  p r i o r  n e g o t i a t i o n e ,  repreeen- 

t a t l ons  o r  agreements (whether Written o r  o r a l ) .  The documents, 

i n s t rumen t s  and agreements  described i n  t h i s  paragraph s h a l l  

expressly supercede and cencel  the  Earnest Honey Receipt,  Offar 

and Acceptance entered i n t o  between the p a r t i e s  (dated 1 3  March 

1981), and a l l  addenda there to .  The agreements, documents and 

lnctrumente described i n  t h i s  paragraph may be mended only by a 

wr i t ten  document, signed by the  pa r t i e s .  

( 9 )  LITIGATION EXPENSE! In  t he  event  a d i spu te  should 

a r i s e  between the  p a r t i e s ,  t he  ~ n s u c c e s s f u l  par ty ,  h i s / t h e i r / i t s  . . . 
. 

h e i r s ,  d e v l s e e e  and aae igns ,  agrees t o  pay t o  the  preva i l ing  

p a r t y  a l l  of t h e  p r e v a i l i n g  p a r t y ' s  l i t i g a t i o n  expense.  

t i t i g a t i o n  expenee includee,  but 18 not  1 M t e d  to1 

( a )  Reasonable a t t o r n e y ' s  t e e s ,  whether i ncu r r ed  
b e f o r e ,  durinq o r  a f t e r  l i t i g a t i o n ,  o r  before, 
during o r  a f t e r  an appeal1 

(b) Tha expense of t i t l e  r epo r t s  and pol ic ies1  snd 
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( c )  The axpense o f  . e x p e r t s ,  i k c l u d i n g  b u t  not  1 i m i t e d . t o  
t h e  a x p e n s o  o f  ru rveyor r  a n d .  t h e  expenre  o f  i n v s r -  ' 

t i g a t o r s .  

DATED and PIDNED t h i s  day o f  J u l y ,  1908. 

CREEK BANK PARHO INC. 

STATE OF OREGON ) 
88. 

County of Douglae 1 

P e r s o n a l l y  appeared b e f o r e  me t h e  obove named Cyn th ia  
A .  Speedy, and acknowledged t h e  f o r r g o i n  tnntrrunent to be  h e r  
v o l u n t a r y  a c t  and deed. b e f o r e  me t h l s  day o f  J u l y ,  1900. 

: . , 
(SEAL) . ' , "  * ' .  , ,. .: : ~y commission e x p i r e s  t 444 -v 

STATE OF OREGON 1 
) 6s. 

county  of DoUgla8 1 

Persona l ly  appenred b e f o r e  me t h e  &ova n m e d  PUiUReEN 
I I E G G E ,  who i n  t h e  P r e a i d a n t ,  and  HnRVIN HEGGE, who i s  t h e  

& 1 * _ 4 ~ J w  Notary Pub1 c t o r  oregon 

MY conunlssion e x p i r e 8  t JJI $7 
'1 . i 
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A porcel  o r  lo t td  loca ted  i n  Sect ions 2, 11 and 12 o r  Townehlp 29 Bouth, 
Ro,igo 6 Wcet, Wl l l amat te  t l c t l d lan ,  b e i n g  a p o r t i o n  o r  t l i n t  p s r c e l  o f  l n n d  
dencribod i n  s  dood t o  nober t  D. stid t lary C. .F loto snd n o b e r t  K ' n n d  Cynth ia 
A. Srlnody ns tacotdnd i n  lnpt rumcnt  lto. 71-0203 o r  t l te necords o f  Dou&lnm 
County, Orrgon and be ing  more p a r t i c u l a r l y  demcrlbed am to l lowml  

86QItll~1t10 o t  t l te l l o r t l ~ w o s t  cornor  o r  t l te Elis110 Willrlamson Donetlon Land 
Claim flo. 118, Sac t ion  12, townsttip 29 South, n a r t ~ a  6 Welt, Wi l l amet te  
Meridian, ba ing  a l s o  t l ~ a  Nortltwest co rner  o r  t l i n t  p a r c e l  o r  l a n d  conveyer! t o  
O c o r ~ o  A. n ~ t d  U o l i n  En~ma Trumbo as recorded i n  Volume 100, Pnga 205 o r  t l ~ a  
Deed Ilecords o r  Douglos County, Oregon( thence 9outh 0 '  11' 40" East on t l ie  
Wcntcr ly l l n a  o r  s n i d  bonat ion Land Cla im No. 48 snd a l s o  the  Westerly l i n e  
o r  i n l d  Voli~ma 100, Pnea 209, 700.91 t a e t  t o  a 9/8 i n c h  i r o n  r o d  on t l te  
Wceterly r i g l ~ t  o r  way l i n e  o r  Cout~ty  noad No. 76, as r e l o c a t e d l  tl lence the 
f o l l o w l t ~ g  courses a lonu s a i d  Westerly r i u l ~ t  o r  way l i n e 1  

191.r17 f e e t  alortg t l ie  n t e  o r  a  lb62,110 t o o t  r a d i u s  curve l e f t  ( t h e  l o n ~  
cltord heors Soutl i  111' 16' 211" West, 191.33 f e e t ] .  t o  a 5/0 i n c h  i r o n  tod, 
S o u t l ~  10' 31' 21" West, 361.33 t e e t  t o  a 5/0 i n c h  i r o n  rod, South 16' 23' 
31" Wcet, 99.06 f o e t  t o  a 5/8 i t i c l i  i t o n  rod, 289.33 t e e t  s l o n ~  tlre e r c  o r  a  
9111.93 f o o t  r o d i u s  curve r i g l t t  ( the  l o n g  cltord beatm South 19' 39' 06" West, 
288.12 f e e t )  t o  a 5 / 0  i n c h  I r o n  rod, Soutlc 26. 10' 22" West, 101.h1 t e e t  t o  
n 5/8 i n c h  i r o n  rod,  Soutlc 311' 55' 45" West, 132.911 r e e t  t o  a 5 /0  i n c h  I r o n  
r o d  on t l te Westerly l i n e  o r  a a i d  Donation Land Claim )lo. 1181 thence Nor th  
08' 55'  42" Went n l o n ~  snrld Westerly l i n e  snd l a a v l n g  t l to Westarly r l g h t  o r  
uny l i r r e  o r  Cottrtty lload No. 76, 271.1'1 t e n t  t o  a 3/h i a c l i  l r o t r  I p e  s t  the I; m o ~ t  Weeterly I lort l twest corner  o r  r a i d  Donatrlon l a n d  C l e i a  No. 81 thence 
Soutlr 0' 13' 119" West c o ~ t t i n u i n ~  a long t l te  West l i n e  o r  Donation Land C l e i a  
I lo.  110, 395.60 t c e t  t o  s  5 /0  i n c h  i r o n  r o d  6n t l ie  Weaterly r i g l i t  o r  wey l i n e  
of' Cour~ty  Rood Ito. 76, tltcnca Soutl i  35' 55' 45" Heat l e a v i n g  s n i d  Westarly 
l l t t a  o r  Donatlon land  Cln im 110. 48 and a long u s i d  Westerly rluht o r  WEY 
l i n e ,  3115.10 f e e t  t o  a 5 /8  i n c h  i r o n  rod1 thence c o n t l n u l n g  n lon8  r s i d  
We?rterly r l g l t t  o r  way l i n e .  195.53 t e a t  e lan@ t l i s  a r c  el' 8  208.73 fwt 
rad iue  curvo r l g l ~ t  ( t l m  lo t tg  c l lord beats South 61' 115' 116" Wost, 188.116 r e e t  
t o  a 5/8 i n c l i  i r o n  r o d  30 t e c t  rit~lit o f  E n ~ l n e e r ' r  c a n t e r l i n e  r t a t i o n  'A* 
2423.61 o r  County nood tb. 76, s a i d  p o i n t  a l s o  ba ing  30 r e s t  r j 8 l r t  of '  
F . r i ~ I t t ~ n r * s  c r r t t tn r l l os  s t n t l o n  5400.00 o f  County noad Ho, 101 tl ience l s n v l n u  
tlta Uanlat. ly t l ~ l i t  or wny l i t l a  o r  Coutrty nosd )lo, 76 r r id  n l o ~ i v  t h e  H o t t l t a r l ~  
r i g l i t  o r  way l i n e  o r  County noad )lo. 10 t h e  f o l l o w l n @  coureest 

E x l t l b i t  "A" C o ~ ~ t f n u s d  
Order 110. 19178 . 



E x l ~ l b l t  "A*  Cor~ t inued  
Order No. 19178 
PSES 2 

S o v t l ~  09' 12' 00" West, 369.111 l o s t  t o  a p o l n t ,  F o t t I t  01' 39' ~ I G "  Host, 
132.02 t e e t  t o  a po i t l t ,  t l o r t l l  83' 20' 23" West, 155.83 f e a t  t o  a p o i n t ,  
Nor th 011' 56' 56" Went, 98.05 f o e t  t o  s p o i n t ,  21h.85 f e e t  a l o n ~  the s t y  
o t  n 1602.20 t o o t  r a d i u s  curve r i g l l t  ( t l l a  l o n g  chord b e a t r  H o t t h  73' 30 
22" West, 2111,67 f a a t )  t o  a p o i n t *  ~ o r t 1 1  59' 35' 50" Wort, 251,43 r e s t  t o  ' 
s p o i n t ,  292.32 f e e t  a101l.g t l le  s r c  a t  s 5'j1,46 t o o t  t s d i u s  curve l e t t  ( t h e  
l o n g  cl totd b c o r r  N o r t h  811' 41' 13" West; 208,99 f e e t )  t o  s po in t ,  N o r t h  
05' 04' 55" West, 71.50 t e a t  t o  a p o i n t 1  thdncs t l o t t h  l h '  26* 24" West 
lnav l t rg  eo!d t l o r t l l e t l y  r i ~ h t  of way l i n e  and a long  sn  e a i r t i n g  t e n c r  l i n e ,  
313,31 InnL I n  n g/n Inrll I r o t t  rnfl t l lelrre t l p r t h  31' 21' FB" Wnrb L c n l ~ t i t l r ~ i t t g  n l o r i ~  s a i d  totlce l i t l e ,  GZ.14 t s e t  td 0 918 lhbh i t o n  t o d l  
tllnrlca Nor t l l  0 '  03' 211' Wrnt c o l r t l n ~ t l n g  n l o n ~  mold fence l i n e ,  61'4.19 f e e t  
t o  n ' j / O  4nrlr 4rn1c vodt t l~otccn t l o r t h ' l 2 '  IlG' 011. Went l o a v i t r ~  mnld f e t ~ c a  
l!lie, 767.71 t a a t  t o  n t l e l l  otld braas'wnsl lar met i n  top  of a fence corne t  
post1 t l ~ e t ~ c a  t l o r t l ~  6 '  116' 33- Host, 311.60 f e e t  t o  a n a i l  snd b rass  wnsllet 
sa t  i n  top nT o tonca corner  pos t1  tl lenca Nor th  50- 46' j b "  Fast,  209.73 
r e a t  t o  a 5 / 0  i ~ l c l c  i t 0 1 1  r o d )  t l ~ c ~ t c o  Nortlc (I' h119 52" Wcst, 111.10 Caat t o  
a 5/8 i n c h  i r o n  rod1 tlletlca South 80' W *  W* West, 21h.yfI f e a t  t o  (I f / 8  
i i i c h  i r o n  t o d l  t l lcnce Nor th  20110.17 f e e t  t o  a f /B i n c h  i t a n  rod1 thence 
Soutll 57' 119' 119" East,  2GO8.33 f e e t  t o  a 5 /8  i n c h  i r o n  r a d t  tt lence Bovth 
79' 51'  07" EDEL, 612.66 f e a t  t o  a 9 / 8  Inc l t  i r o n  r o d  on t l ra W a r t e r i y  l i n e  
o r  t l ro t  p n r c c l  o r  l e n d  denct ibed i n  a dead t o  O a r o ~ a  A. end b a l i a  Emma 
Ttr~mbo a8 recorded i n  Volume 123, Fn e 149 o r  tha  baed naeords o r  Douglas 
~ o u i i t y .  ~ r c g o r l l  t ltance Soutll 0 '  06' $8" Enst  e lan8  s a i d  Woster ly  l i n e ,  
905.00 t e e t  t o  a 5/8 ir lc l t  i r o n  r o d  a t  tho Goutl~west co r t le t  of s a i d  Volume 
123, r n g o  1r1gl ttlence I !o r t l~  89' 32' 20* East  a l o n ~  t l l e  South l i n e  ot m i d  
Volume 123, Page 1119, 231.40 f e e t  t o  th p o i n t  ot beginning. 



EXHIB IT  "8" 

A parcel o r  l n ~ l d  locatcd I n  Scctlons 1, 2, 11 and 12 o f  Townshl 25 South, 
Range 6 Vest, W l l l a n ~ ~ t t e  Flerldlan, Douglas County, Oregon. and ps lng  m r a  
par t ! cu la r l y  described as f o l  lowsr 

UFOllllllllO a t  tile l lor t l lwest  co rne t  o f  t l l e  E l i s l t a  Wl l l i amron  Vonat lon Lehd 
Clalm tlo. 40, Soct ion  12, l o u ~ t s l ~ i p  29 lout lc ,  naltge 6 Went, be i n8  a l s o  tire 
l lor t l lwast  cornnr o r  n p a r c a l  o r  lar ld  co~tvsysd t o  Ooor8a A, attd b e l i e  Emma 
Trumbo daacr ibod 111 Volums 100, roge 209 of bead nncordu o f  bottglns County, 
O r ~ g o n ,  atld beit16 n l ao  a p o i n t  i n  t l t s  SoutI i  boundary o r  a p a r c e l  o r  l e n d  
co t l ve~ad t o  t l ~ e  maid I run~bos  hs descr ibed  i t t  Volume 123, Page 1119 of' s a i d  
racorda I t l i e l ~cs  Has t a long  the 6outl t  boutldary t l l e t eo f  t o  t11e Boutl~wes t 
corner  t l l e r u o t ~  t l ~ence  t l o r t h  e lo l tg  t he  West boundary of' s a i d  p a r c e l  t o  t i l e  
t l o r t l l w o ~ t  cot t ior  t l ~e reo l ' l  t l lence Eamt a long the  t lort lc bou~ ldary  o r  meld 
p a r c e l  t o  the Socttllweet corner  o r  t h a t  p s i c e l  o r  l a l i d  eo~tveysd t o  V s r i l  A ,  
atld l l a r e l  FI.  Flavt i t l  a9 dencr ibcd i t 1  Volume 126, F a ~ e  110, o r  s a i d  record91 
tl lence l l o t t  l ~ e r l y  n lot lg  t l ta  Went boundary o r  s a i d  p a r c a l  em Collowsr t lo r th  
1' Wont 1l1.0 c l ~ c l l r ~ r ,  t l o r t l ~  16. Waet 2.99 el~r i t tm,  t lott lc 36' b9' West b.02 
c l ~ a i t ~ s ,  Nor t l l  32' 15' Heat 1.011 cl~alnm, Nort l t  5'  10' West 0.60 ctralt tst Wost 
t o  a Wcatcr ly  boutldnry o r  t l te J.L. O l l b e r t  D o . ~ a t i o ~ t  L a ~ t d  Cla im floe 61, 
s o i d  t o w t ~ ~ l ~ l p  and range, a t  t l l e  Soutlteaet corner  o r  L o t  2, Suc t i on  1, msld 
towt ls l~ ip  and ranee. altd Wort11 a10118 mold b o ~ t a t i o ~ ~  La~ td  Cla im boutldary end 
Cost bout~dary o r  a a i d  L o t  2 t o  mt a11610 corr tet  o r  s a i d  b o ~ ~ a t i o t ~  Land C ls ln ,  
b e i ~ ~ ~  t l la  t lor t l lwcat  corner  o r  a a i d  F l a r t i n  parce l ,  a11d a l s o  s p o i n t  i n  tile 
Sou t t~  bou~ldary o r  .a p a r c e l  o r  l and  conveyed t o  W.A,  bavidson as dsscr ibed  
i n  vo l l~mo 5 0 ,  POPO 125, o r  s a i d  r e c ~ t d s l  t11011ce Wust e lot lg  e Soutlt boundary 
o r  maid b o t ~ n t l o r ~  Lnud Claim a t ~ d  a Gou t t~  boundary o r  mold Unvldeot~ pa r ce l  
a  Soutl~weet corner  o r  s a i d  O i l b c r t  Vo~ le t i on  Land Claim, be lng  n l s o  8 p o i n t  
i n  t he  l l t ~ e  between Sectlotrs I attd 2, s a l d  t o w ~ ~ m l ~ i p  a t ~ d  rat lgs) t11encs Bout11 
a lo l lg  s a i d  aect lolc l i l l e  t o  t l l e  q u n r t s r  cor t ler  betweell s a i d  e o c t i o ~ l s ,  b s l ~ r g  
o leo  a Sou t l ~cns t  corr ler  o t  s a i d  Vovidsort p a r c e l l  t l ~o t l ce  West a lot l8  the  
East-West m id -sec t ioo  l l r ce  o r  s a i d  Sec t l on  2, arld a lot lg  e o i d  South l i n s  o f  
Dnvldenn p o r c e l  t o  a p o i r ~ t  i n  t t t m  Cast l i t l a  o r  a p a r c e l  of' l a t ld  cot~veyed LO 
W.D. W l ~ l l e l ~ e a d  as dcacr ibed  i n  Volume 130, Page 285, o r  e a i d  l ~sco rds l  bs i t lg  
tlta Nort l lweet cor l ler  or the Nort l least  q u a r t e r  o r  Sout t~west  q u n r t e r  of' s o l d  
Sect1011 21 t l l e~ l ca  Soutll a l o l i ~  s a l d  p rope r t y  l i t l s  m ~ d  m d  the  l fes t  l i n s  0 f  
en i d  l l o r t l l eoa t  qua r t e r  of '  Soutltwent qua r t e r  t o  t l l s  Soutltwent corner  
t l ~ e r e o r .  b e i  IIR a  Soutl least co r l le r  o r  e n l d  I fh i te l lend pa rce l  l tl lsncs Hest  
a long a Soutlc bou~ldary o t  s a i d  p a r c e l  n ~ t d  the  tiort11 1i11e o r  t h e  Soutltwest 
q u n r t c r  o r  Soutllweet q u a r t e r  t o  t l l e  l i n e  between Sec t ions  2 and 3 s o i d  
towt le l~ ip  and rn l lae l  t l ~ e n c e  Soutlt a l o ~ l g  s a i d  l i t ce  t o  t l ~ e  co rne t  t o  6act ior ls  
7, 3 ,  10 ntld 11 n n l d  tow~ ls l t l p  and rnlcBa, rind c o n t l ~ l u i t l g  Bouth a long  tile 
l i n a  klbtwaall Cect ia l ln  1U nlld 11  t o  tl18 mast I l o t t l l d t l y  COtllWt ~ n r c f l i  
cotlveyed t o  s a l d  W.D. Wltiteltead as descr ibed  i n  Volume 130, p0g8 205, o r  
maid r eco i  ds I 
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tllo;lce a long t l ~ e  Cant boundary 01. s a i d  p a r c s l  08 t o l l o w s ~  South 57. 26' 
Enst 5.411 chalns, South 20' 53' Enst 4.91 chnlne, Bouth 43' 13' East 4.21 
clrainn, S o u t l ~  22' 35' East 7.65 c l~ai lcs and Soutl i  7 '  57' East  10.31 cltalnm 
t o  t l l a  Sout l~eoet  cornor  t l lereor ,  bait18 a l s o  a p o l t t t  i n  t l l s  Hortlg botlndnry 
o r  t h a t  p a r c e l  o r  l and  co~lveyed t o  Evelyn E, nose a r  dasc t ibed  i n  Volume 
223. Pages 613 o t ~ d  615 o r '  s a i d  r eco rds l  t l lence Eas t  s l o n ~  t l l e  H o t t h  
boulldary o r  s a i d  pa r ce l  t o  the t lo r t l r sss t  carr ter  t l ~ s r e o f  1 t l lencs s l o i l g  tllr 
Enst boundnry o r  s o i d  p a r c e l  as Col lowsl  Boutlt 28.50 cl~olnm, F l o ~ t h  51' 45' 
Enat 11.25 c l l o i ~ l a .  South 60' 30' East 10.7 cl laina, B o u t l ~  3' 15 Eas t  6.91 
clrnlns t o  tlre c c r ~ t e r  l i t l e  or t lre Calopoo s Creckl  t l ~ s n c s  s1011g mnid cen te r  r l i c l e  o r  Croelr t~~rst l .onm as C o l l o w s ~  t lo r t l t  11 I' Ennt l , 2 0  c l ~ n l l ~ s ,  Hor t l t  , I1 
15' Eant 1.00 c l ~ a l ~ ~ a ,  t l o r t l ~  81' 30' ,East 2.99 c l ~o i ns ,  l t o r t l i  69' East 5.fV 
c l l o i ~ l s  t lor t l t  110' 115' Eant 2.86 clrains. nnd Hort l t  6 7 '  15' Eas t  3.63 c l l a l ns l  
tlronce l l o r t l ~  711' East 3.63 c l ~ a i ~ l a  t o  t l la  Hort l lwast co r l la r  o r  t l l a t  p a r c e l  o r  
l o l l d  collvayed t o  C.h. alld bladgs ).I. t l i l l e r  as deacr lbsd  i n  Volume 93, Fsge 
1~09, o r  maid racorde l  tl lence a long  tt te l l o r t h  boundary o r  v e l d  H l l l s r  pa r ce l  
nn f o l l o w n ~  S o u t l ~  78' 15' Eos t  7.75 chains,  Souttt 80' 
c l l a l ~ ~ s ,  I l o r t l l  80' 15' East 10.811 el lains, and Ho r t l l  116' Enst  
t l l e  l l o r t l l eas t  carl ter thereor  b e i ~ l g  elwo s p o i n t  i n  the  Heat bou~ lda ty  a t  
E l i a l l a  Wi l l iamson D o ~ ~ a t i o n  Land Cla lm lto. he, ' meld t o w ~ t s l ~ l p  and rnn8s l  
t l l e~ l ce  n l o ~ l g  the  b o t r ~ ~ d o r i e s  o r  s a i d  Donat ion L a ~ l d  Cla lm ns t o l l o w s ~  l l o r t l ~  
9 .0  c l la inn t o  a l lor t l lwest  co rner  t l l e reor ,  Eos t  9.50 ella1118 t o  811 i ~ ~ t a r f o r  
a t ~ g l e  cor l le r  t l leroor ,  and Nor t l t  28.46 c l ~ a l n s  to t l ~ e  p l a c e  o r  beg l~ l n l ng .  
Except ing t l ~ e r e r r o m  ally p o r t i o n  o r  the p a r c e l  o r  l and  co~tveyod t o  Oregon 
S t n t e  l l l g l~wny  Conlmienior~ dencr ibad i n  Volume, 173, Page 2g11, or meld 
records,  c o l l t o i ~ l e d  w i t l ~ i ~ ~  t l te  nbovs desc r i p t i on ,  a l l  i n  Gsct ions 1, 2, 11 
and 12, Towrlsllip 25 Soutlt, lln118e 6 West, H l l l s m e t t s  ~ I s r l d i a n ,  D o u ~ l a a  
County, Orenon. 

ALSO tile Soutllnoa t q t~o r t c r .  o r  t l le  I Jo t~ t I~weet  q v t ~ t t c r ,  S a c t l o ~ i  2, 7'ow11sl1ip 25 
f i o t ~ t l ~ ,  1ln11nn fi Wnnt, Wl l lnn tn t to  t l a r l d l n ~ ~ ~  Uouglor C o u ~ ~ t y  , Uregoll. 

I .BS AIW i?XCT;P,l'ltla t l ~ n e e  11ortio119 o r  tile above described ,p ro l t o r t y  ra lsnsad  
Ity I ~ ~ n t v t t n ~ n t ~ t  )(on, 77-9129, 70-199U21 0~-169111~ 03-20119 altd 01-9230, bead 
Ilocorrls, borlglnfl Coullty , Orc(~ol l .  

A p a r c e l  o r  land l o c a t c d  111 Sec t ions  2, I 1  and 12 o r  TOHII~II~P 29 South, , 
nntlge 6 Nost, \ l i l l a m e t t e  l l e r i d i a r l ,  be ing  a por t iocr  o r  t h a t  p n r c e l  o r  l a n d  
dencr ibad i n  a dead t o  Robart I). attd Flary C. F l o t a  attd Robert  N, end 
C y l l t l ~ i a  A. Speedy as rccordad I n  l ~ l s t r u m e n t  tlo. 11-0203 of the  necordr  o r  
bouglas C o u ~ ~ t y ,  Oregon and b e l n ~  more p o r t l c u l a t l y  da r c r l bed  a r  t o l l o w r r  

I 
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DEOIlIlt1110 a t  tlte Hor t l~wsst  corner o r  tlre E l f r l t n  Williamsotc bonet lvn Letvd 

.Claim )lo. 110, Bact iot i  12, Tawt~alllp 25 Boutlt, na118s 6 Hert, H i l l a m s t t ~  
Claridiarl, befllg a lso tile tIorthwest cortter o r  t l ta t  parce l  o r  l a n d  conveyed 
t o  Oeotgs  A .  otid D e l i s  Emma Trumbo as recorded i n  Vof.um9 100, Toem 203 or 
t l le baed nacords o r  Douulee County, Oremonl tllenca Bouth 0' 11' 40" East .  on  
tire Wenterly l i t t e  o r  s a i d  boltat ion Lnttd Cleim Ha, 48 and m l ra  tltr Wertet ly  
l i n e  o r  sa id  Volume 100, P a ~ e  209, 780.91 t e s t  t o  5 /8  i n c h  i r o n  r o d  on 
the Westarly r i~ l l t  o r  wny l i n e  o r  Coutlty noed No, 76, as t e l o c s t e d l  tltattcs 
t l ln  r o l l o u i t i ~  couraes alotrg s a i d  Westerly t l g l ~ t  o r  r a y  l i n e !  191.41 t e s t  
a l o t l ~  t l la  arc o r  n ltlG2,110 roo t  tad lus  curva l e r t  ( t l te lot tu c l ~ o r d  bearr ,  
Soutll 111' 16' 211" West, '191 -33 tea t )  t o  a 5/0 inclc Lron rod Boutlt 10'. 31' 
21" V a s t ,  3G1.33 f e a t  t o  a 5/8 i n c h  i r o n  rod, Bouth 16' 2jl jlN Wsst, 99.06 
fee t  t o  a 5 / 0  i ~ t c l l  trot1 rod, 209.33 t e a t  n l o ~ l g  the are  o r  s 918.93, t a c t  
rodiuu curva r i g l r t  ( t h e  loclu cltotd bearm Boutlt 19' 3'i' 06 West, 200.12 
f e e t )  t o  a 5 / 0  i t ~ c l t  irocl rod, Sotrtlt 26' 10' 22" West, 101.41 t e e t  t o  s 3/0 
i t lc l l  i r o n  rod. Sou t l~  3'1' 55' 45" Weet, 132.94 t a e t  t o  s 5 /8  i n c h  i r o n  rod  
011 t l la Westot.ly l f t l e  or en id  Donntlon Latld Claim No. 401 tltence t lo r t l i  08' 
511' 112'' Went nlot lg na id  Westerly l i n e  snd leav i t lg  tlte Westerly t i g l r t  o r  wey 
l i n e  o r  C o ~ l t ~ t y  lload No. 76, 211.14 t a e t  t o  s 3/h i nch  +ran p ipe  a t  t l te most 
Wnntarl flortltwest corner o r  sa id  Donation Lstld Claim 110. h81 thence BoutIi 
0 '  13' (9" Went cont inui t ta alotte tile R u t  lire o r  Dottation Land CLelm llo, 
118. 395.60 reek t o  a 5/8 i t tcl t  i r o n  rod  on t l ~ e  Westerly r i g h t  o r  way l i n e  o r  
County Rood Ito. 761 tlletrce Soutlc 35' 5' 115" West l eav ing  s a i d  Westerly ii l111e o r  Do~latlott Lattd Claim IIo.. 18 attd alott8 s a i d  Westsrly t l t l t t  o r  woy 
l i t r a ,  3115,10 f e e t  t o  a 5/0 it lctt i r o n  t o d l  tllettce c o t t t i t t u i ~ ~ g  o l o o ~  r a l d  
Weeterly r i g l ~ t  o r  way l l t t e ,  195.53 t e s t  s l o t ~ t  tl18 arc  o r  a 208.73 Coot 
rodius curve r l g l ~ t  ( t l te  10118 cl lord bears 6outlt 61' 411' 116" West, 180,116 
t e e t  t o  a 5 / O  i ~ t c l t  l ro t t  rod  30 Ceet r i g t t t  o r  Englneer'l l ce l t te r l l l te  mtatlott 
"A"  2423.61 o r  t l ~ e  ~ o u l t t y  noad tlo. 76, sa id  p o i ~ t t  a lso  being 30 t t w t  r l g l t t  
o r  Etrg l~ leer 'u ce t l te r l i l le  s t a t i o n  9@00.00 o r  Coutlty I\ood No. 101 t l t e t l c ~  
lnnvitr(t t l le W e ~ t e r l y  r l ~ l ~ t  o r  way l i n e  pr Couttty noed No. 76 eltd slottg tlte 
l t o r t l l e r l y  r i g h t  o r  way l i n e  a t  County nond No. 10 t11e r o l l o w i n  cour~emi  
Sou t l~  09' 12' "0" Went. 365.111 f e e t  t o  n po in t ,  N o r L  01 59' kb" Hcst, 
132.02 t e c t  t o  n po l t t t ,  f lor t l t  83' 28' 2j"Wemt, 1119.03 t e a t  t o  poi t t t ,  
f l o r t l ~  011' 56' 56" Wont, 98.05 ree t  t o  s p o l n t ,  214,811 t e e t  n l o t r ~  t l l s  e rc  of 
n 1602.20 r o o t  rndi\ta curve r i g l t t  ( t l la  l ob8  cl iord bents Nor th  73' 30' 22" 
Wi~fi t ,  2111,Gl I n n t )  t,o n p o l l ~ t ,  flort!t 59' 35' 50* Wort, 291e113 f a s t  t o  
pol t t t ,  292.32 I.t.et nlotta the arc o r  a 5'j1,11G t o o t  tad lus  cvtvs  lef't (t110 
long clrord bent9 l lor t l t  8$' 41' 13" West, 208.99 ree t )  t o  8 p o i t ~ t ,  t lor t l t  05' 
011' 55" Wcst, 71 .YO t o a t  t o  a p o i n t  1 tltence l l o r t h  111' 26' 211" Host l e s v i h ~  
sn ld  I l o r t l t o r l y  r l g l l t  o r  wrty l i t l a  and n l o ~ i ~  an ex ls t la ( r  tetlce l l n s ,  3 1 2 ~ 2 1  
t e e t  t o  a 5 / 0  i t tc l l  i r o n  t o d l  tltcnce t lor t l t  31' 21' 58" Went co t~ t l nu l t t g  a10118 
anLd fcttce l i t re ,  1162.711 tee t  t o  a 5/8 ittclt i r o n  t o d l  t l le~ lce  I l o t t h  0' 03' 
211" Weet co t r t i~ tu i t tg  aloltg s a i d  tence. l i l t s l  614.19 tee t  t o  a 5/8 i n c h  i r o n  
rod  I 



P a ~ e  4 # .  

t l le~lcs Nortlt 12' 46' 011" Wart l e a v i n ~  r a i d  tenor l i n e ,  765.71 t e e t  t o  a  
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f e u t  t o  ttle po i t i t  o f  b a g l n ~ t l n ~ .  





Parsons Lee & Kaser Ltd 
ATTORNEYS AT LAW 

Richard E. Parsons Atlbrney 505 S.E. Main I P.O. Box 1226 Marian Howe ~egal ~sslstant 
Charles F. Lee Atlbrney Roseburg, Oregon 974704308 Carrie D. Brack ~ e g d  ~csrstant 
Stephen W. Kaser Aliwney (503) 672- 1 6 1 1 Pamela M. Burge ~egd~cslstant 

FAX # (503) 673-6537 

May 8, 1992 

HAND DELIVERED 

DARRYL JOHNSON 
ATTORNEY AT LAW 
840 SE ROSE 
ROSEBURG OR 97470 

RE: My File No. L90-118 
HEGGE V. MANDERO 

Dear Mr. Johnson: 

Mr. and Mrs. Hegge do not consent to a change of the pipeline constr~~ction date from 
June 1 to May 11. The property is not ready for the extensive interference with 
operations required by construction, and could not be made ready by May 11. Further, 
the property is to be toured on May 27 by officials from OSU, and doing the construction 
project early is incompatible with that. Our expectation remains that construction will 
begin June 1. 

Your April 29 letter did not contain the sketch of the proposed construction location. It 
did have two pages of enclosures headed "Umpqua Research Company." 



Mr. Bayard 
Highway 138 
Oakland, O r  974312 

Junel, 1992 

Bear M r .  Bayard, 

Go away. 

Sincerely, 

" a  l+lqy 
Ed. Hegge 

Yres ident 
Creek B a n k  Farm, hc. 
iblling Kidge Koad 
Oakland, Od 97462 



January 26. 1993 

WATER R E S ~ U K L ~ ,  OkPi 
SALEM, OREGON 

Don Knauer 
Adjudication Specialist 
Oregon Water. Resources Dept. 
3850 Portland Hd. NE 
Sa 1 ern, Oregon 97310 

Re: Creek Bank Farm, Inc. SWR-47 

Dear MI-. Knauer: 

I am now representing Geronlrno and Mary Bayard. As you know ~n 
addltlon to Creek Bank Farm's claim wlth your department there 
have been three other lawsults between Bayards/Manderos and Creek 
Bank Farrn/Hegges. In settlement of those lawsults Creek Bank 
Farm has agreed to dlscontlnue thelr clalm for any water rlghts 
on land belonging to Bayards or Manderos. I am enc loslng a copy 
of that agreement. I ask that you close the clalm by Creek Bank 
Farm for water r-lghts t~ the spring on Aayards or- Manderos land. 

Attorney at Law 



parsons Lee & K ~ S ~ ~ P C  61WED 
- -  

ATTORNEYS AT LAW FEB - 1 1993 
Richard E. Parsons k n e y  505 S.E. Main 1 P.O. Box 1 226 
Charles F. Lee h r n e y  Roseburg, Oregon 97470-0301 
Stephen W. Kaser ~aorney (503) 672-1 61 1 

FAX # (503) 673-6537 

December 29, 1 992 

JULIE JONES 
ATTORNEY AT LAW 
865 S MAIN ST 
MYRTLE CREEK OR 97457 

RE: Mv File No. L9G118 
CREEK BANK FARM v. BAYARDIMANDERO 

Dear Ms. Jones: 

We are accepting your proposal in the settlement agreement dated December 28,1992, 
a copy of which is attached hereto, with the exception that paragraph 3 is too vague to 
understand. 

In lieu of paragraph 3 we offer the following language: 

3) Mr. and Mrs. Hegge and Creek Bank Farm declare that they have no 
interest in any real or personal property belonging to or in the possession of Mr. and 
Mrs. Bayard, or either of them, or in any real or personal property belonging to Mr. and 
Mrs. Mandero or either of them. Mr. and Mrs. Hegge specifically renounce all claims to 
the spring water previously in controversy. 

Enclosed with this counter offer is a Creek Bank Farm check for $1,327.39, 
20% of the figure set by Mr. Garrison in his letter of December 7. You may negotiate the 
check upon mailing me a copy of this agreement bearing the signatures of Mr. and Mrs. 
Mandero and Mr. and Mrs. Bayard. 

Sincerely yours, 

Charles F. Lee 



THlS IS OUR OFFER. 

THlS OFFER IS ACCEPTED. 

Dated: 12 - 30 - 72 

STEVE MANDERO 
Dated: /;z 5 0  - 9 2  



SE'ITLEMENT AGREEMENT 

December 28. 1992 

I. This agreement is to be entered as a stipulated judgement in 

all the pending cases between the Hegges/Creek Bank Farm and the 

Bayards/ Manderos, specifically case numbers: 92CV1350CC/Appeals 

#76920. 91CVllOlCC. 91CV1773CC, for the purpose of giving all the 

parties the ability to enforce the agreement by civil contempt 

procedures. 

2. All pending law suits, all pending administrative actions, 

all disputes now existing involving Bayards, Manderos, Speedys or 

their agents and Hegges, Creek Bank Farm or their agents are 

settled in this agreement. There will be no disagreements, liens 

suits, or discussions about any activities or issues originating 

or existing prior to the date of this agreement. 

3. Hegges/Creek Bank Farm declare that they have no interest 

whatsoever in any real or personal property belonging to, in the 

possession of, or claimed by the Bayards or Manderos. 

Hegges/Creek Bank Farm further agree they will not attempt in the 

future to make any claims monetarily, judicially, 
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administratively or in any other way on any real or personal 

property belonging to, in the possession of, or claimed by the 

Bayards or Manderos based on any present or prior involvement or 

interest. 

Property includes, but is not limited to, any spring. runoff 

water, water of any other source or type, timber-, mineral rights, 

fencing, land, animals, and buildings. 

4. Hegges/Creek Bank Farm's " right of first purchase" granted 

in the Purchase Agreement to purchase any portion of the real 

property owned by Mnnderos is terminated. 

5. Hegges/Creek Bank Farm will not contact in any manner any 

federal, state. county or local governrr~entai agency of any kind. 

including but not limited to Forest Service, Soil Conservation 

Service, Fire Departments, Watermasters Office, Department of 

Environmental Quality, LCDC, Planning Commission. State Water 

Resources Department public records of any kind, concerning the 

Bayards/Manderos or their agents and representatives. 

6. Hegges/Creek Bank Farm will remove any liens or encumbrances 

they have placed on any property belonging to Bayards or 

Manderos . 
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7. Bayards are not forgiving the second Trust Deed now owned by 

them on Creek Bank Farm's real property. Bayards retain all of 

the rights given them under the second Trust Deed. 

8. The Hegges/Creek Bank, Farm are restrained from having any 

further contact with Bayards/Manderos. This includes but is not 

limited to personal contact, telephone contact, and written 

contact. 

9. Any required permitted contact between the parties shall be 

conducted through their respective attorneys. 

10. Hegges/Creek Bank Farm must pay the existing judgement 

rendered by Judge Lasswall on November 19. 1992 in case no. 

92CV1350CC. as prepared by Mr. Garrison. Twenty (20) percent of 

the judgement must be paidas the acceptance of this agreement, 

no other form of acceptance is possible. The balance of the 

judgement is due within ten (10) days of acceptance of this 

agreement. If the balance is not paid within the time allowed, 

then the settlement agreement is null and void. However, in that 

case Hegges/Creek Bank Farm forfeit their 20% acceptance payment 

and Bayards may keep it. 

11. This offer is good for two days only. If acceptance of the 
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offer is not in the law office of Julie Jones by December 30, 

1992 at 5pm. this offer expires. This offer will not be extended, 

modified nor renewed. 

12 .  The intent of this Settlement Agreement is to remove and 

prevent involve~nent of Hegges/Creek Bank Farrn in the past, 

present and future business and personal affairs of 

Bayards/Manderos except as required to pay off the aforementioned 

second Trust Deed. the current judgement, and to remove any liens 

or encumbrances as mentioned in Item #6. 

AGREED : 

MARVIN HEGGE date MAUREEN HEGGE date 
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PARSONS, LEE & USER,  P,C, 
Charles F. Lee, Attorney 
505 SE Main /PO Box 1226 
Roseburg OR 97470-0301 
(503) 672-1 61 1 
OSB #74187 

I 
IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR DOU LAS COUNTY 

CREEK BANK FARM, INC., 

Plalntiff, 
1 
) I 

v. 
1 

MOTION 1'0 
) 

GERONIMO I3AYARD AND MARY BAYAFID, ) 
CYNTHIA MANDERO AND STEVE 1 
MANDERO, 1 

Defendants. 
) 
1 

Plaintiff moves the court for an order transferring this .~ct ion td the director of 

the Water Resource:; Department to determine rights to tlie use f the water in 
2 4 

question, as provided in ORS 539.0W(2), 
I 
I 

This rnotion Is well founded in law and is not for purposes of delay. 
I 

DATED this 71h day of July, 1992. I 

PARSONS, LEE & kASER, P.C. 

i , :t! i ;1'1 r; . :  ? *  1 FF 
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BY: CHARLES C-CEii 
Attorney for F'lain tiff 
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1 PARSONS, LEE & KASER, P.C, 
I 
i 2 Charles F. Lee, Attorney 

3 505 SE Main /PO Box 1226 
4 Roseburg OR 97470-0301 
5 (503)672-1611 
6 OSB #74107 

7 IN THE CIRCUIT COURT OF THE STATE OF OREGON FOA DCIUCJIAS COUNTY 

CREEK BANK FARM, INC., 1 Case Ello. m92- 

Plaintiff, 
) 

1 
v. 1 

1 
GERONIMO BAYARD AND MARY BAYARD, ) 
CYNTHIA MANDERO AND STEVE 
MANDERO, 

) 
1 

Defendants, 
) 
) 

19 The proper resolution of this motion is illuminated by 0re~on1 Lt~niber CO:, .~ ,  

20 East Fork IrriqaJon [list,,, 60 Or 568, 157 P 963 (1916). 1 
2 1 That case, like this, Involved vested water rights dating beford 1909, and the 

22 problem of the proper assignment o l  the right to use water l~etwoerl' two clairnar~ts. 

23 That case involved ihe right to use water from the east fork of ~ d o d  l3iver. The 
I 

24 plaintiff lumber company claimed to have dammed the riwx in 1945 and to have 
! 

25 then begun appropriating 340 second-feet of water, The I~mbor  c mpany sought P 
26 a court injunction to keep the defendant irrigation district from dil~erting water above 

27 the lumber company's dam, in a quantity sufficient to irrigate 13,()00 acres. The 

28 lumber company said that diversion would deny the lurnt~er (:ordpany adequate 

29 water all through the growing season. The irrigation distlict, on dhe other hand, 

30 claimed that its right to the water dated back to 1895, through a claim posted by a 

31 predecessor private irrigation company. 
1 
i 



1 Ttle Circuit Court heard evidence and denied the Injurlction, a d the lumber r 
2 company appealed. It 1s not clear from the oplrilon wtien the irijunbtior, suit was 

3 filed. 

4 ' t t~e $1-~prerne Court, on reviewing the case on appeal, !,oak riot of the referral 

5 statute which is now QRS 539.021 (2). The consensus of the opl lion of all the t 
6 tr~ernbers of the Suprerne Court was that water Issues are sufficlentl, complicated, I 
7 arid rrlay involve so rrlany collateral Issues, (hat they are very diffiicul to try in court. ! 
8 The Suprerrie Court rloted that the predecessor to Uie Water Resour es Uepartrnent 7 
9 was equipped to: 

"ascortalr~ and deterrnlne watat rights Irl the first 
far more accurately and eflicierltly thar~ any 
t11e ordirlary mettiod based upon the usual 
mariner of taking testimony," 

14 l'he Supreme C o ~ ~ r t  then reversed the trial court arid reman ed t i e  case to 

tire Circuit Col-rrt witti dlrectioris to 

dsterminatlon, even though no party 

decision, even without finding there had been error. 

Suprerrle Court felt tlie adrninistrative procedure, 

was so superior to trying water riytits issues in 

in this case the volurne of water In 

in Oreqon Lumber.-CgL, but the isst-~es are just as e niore difficult 

by the passage of lime slnce the water frorn the To 

the extent that testimorly of Cynthia Maridero suggested that had previously 

been appropriated to \he property now owned by the ed Srriets, there 

may be otker pot.ential claimants to the water. those poterllial 
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claimants can be determined administratively, but not In ths conte of this lawsuit + 
that those issues a.re best addressed in an adrnlnistrative frxu , Defendants i 

without maklng all potential claimants parties. 

This case also may raise issues affecting the water policlies 

themselves tried to raiso such administrative issues at the evidsntia hearing on tho ? 

of the State, SO 

preliminary injunction, asking witnesses how the department woul rule In various 1 
hypothetical situations. 

Proceeding with thls case in its present posture, without refe ral to the Water I 
Resources Department, creates the risk of a great deal of wasted e ergy, since the f 
Supreme Court on appeal of this case might well follow the prebedunt it set in 

Oreqor~ Lurr~ber Co. and simply vacate any judgment of this co rt for the more 

accurate and efficient fact finding procedure available administrati 

Respectfully Submitted, 

-- -- -.- - 
By: CHARLES F:. LE:E 

Attorney for Plaintiff 
OSH #74187 -I-- 

PARSONS, LEE & KASER, 
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LAW OFFICES OF 

RANDOLPH LEE GARRISON, P.C. 
ATTORNEYS AT LAW 

7 July 1992 

Don Knauer 
Adjudication Specialist 
Oregon Water Resources Dept. 
3850 Portland Road, N.E. 
Salem, Oregon 9731 0 

OFFICE AT 430 S.E. MAIN 
MAILING ADDRESS: P.O. BOX 266 

ROSEBURG, OR 97470-0049 
Phone: (503) 672-4441 

Fax: (503) 672-4442 

RECEIVED 
JUL - 8 1992 

WATER RESOURCES DEPT. 
SALEM, OREGON 

RE: Creek Bank Farm, Inc. 
SW R-47 

Dear Mr. Knauer: 

Enclosed please find Affidavits from the following persons: 

(1 ) Mary Bayard. 

(2) Cyntl-~ia Mandero. And, 

(3) Jesse Smith. 

Each of these Affidavits demonstrate that water from the subject spring 
has been used at locations other than the Hegge (Creek Bank Farm) residence, 
for periods in excess of two years. 

For these and other reasons expressed in my previous correspondence, 
Hegge's (Creek Bank Farm's) application for a Pre-1909 Water Right should be 
denied. 

If these Affidavits do not so resolve this matter, we continue to request 
a Hearing on this matter. 

Very truly yours, 

RLG:tls/Enclosures RANDOLPH LEE GARRISON, P.C. 
cc: (wlenc.) 
Geronimo and Mary Bayard 
Darryl Johnson 
Gary Ball 
Ilknauer.5861 

(SY 41s v 
BY 

Randolph Lee Garrison 



Randolph Lee Garrison, P.C. RECEIVED 
OSB No. 76142 
Attorneys at Law JUL 0 8 1992 
430 S.E. MainlP.0. Box 266 WATER RESOURCES L,,- ,. 

3 Roseburg, OR 97470-0049 SALEM, OREGON 
Telephone: (503) 672-4441 

4 
Of Attorneys for Geronimo and Mary Bayard 

5 

6 BEFORE THE OREGON WATER RESOURCES DEPARTMENT 
STATE OF OREGON 

7 
IN THE MATTER OF ) Case No. SWR-47 

8 ) 
) AFFIDAVIT OF MARY BAYARD 

CREEK BANK FARM, INC. 1 ON SPRING DIVERSION 

10 1 
) 

STATE OF OREGON ) 
)ss. 

County of Douglas ) 

I, MARY BAYARD, being first duly sworn on oath, depose and say: 

(1 ) I have first hand knowledge of the herein recited facts. I make this 

Affidavit for the purpose of contesting Creek Barrk Farm's application for a Pre-1909 

Water Right. 

(2) From June 1974 until May 1977 and then again from December 

1977 until December 1978, 1 resided in a mobile home on the other side of the 

Rolling Ridge Ranch, namely at 3285 Highway 138 West, Oakland, Oregon 97462. 

At the present time, this is one and the same address as is now the residence for 

Robert and Sherri Smets. During this time, water from the spring which is the 

subject of Creek Bank Farm's application was completely and entirely diverted for 

my use, exclusively. I primarily put the water to use for domestic, agricultural and 

ranching purposes. During this time, none of the water was diverted to what is now 

Page 
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1 the Hegge (Creek Bank Farm) residence. During this time, Cynthia Mandero (fka 

2 Speedy) resided in one and the same home now occupied by Hegges (Creek Bank 

3 Farm). 

4 My parents (Jesse and Lillian Smith) resided with me from December 
5 

1 977 until Decernber 1 978. After Decerr~ ber 1 978 and until July 1 983, my parents 
6 

(Jesse and Lillian Smith) resided (alone) in the same mobile home, 3285 Highway 
7 

138 West, Oakland, Oregon 97462. During this period of time, the water from the 
8 

9 subject spring was used completely, exclusively and totally by my parents (Jesse 

10 and Lillian Smith). None of the water was used by Cynthia Mandero (fka Speedy), 

Li 11 who was then living in one and the same residence now presently occupied by 
d $ 

0 0 

$ P g l2 Hegges (Creek Bank Farm). 
L c n ~ S $ ,  
0 ~ ~ D r c - t  13 
g$:d;; (3) Froni 1974 through 1982, 1 spent a great deal of time in my sister's 
u u , i o :  
t W >  14 
 OW::^; (Cynthia Mandero, fka Speedy) home, one and the same house now owned by 
3'g="p 15 
Sg.:,- 

J 4 m 2  Hegges (Creek Bank Farm). I observed that the then Speedy household (up to 5 
o g  1 6  8 :g 

E ,, persons) had more than adequate potable water (for domestic use) without the use u 
K 

18  of the spring, and in fact did not use water from the spring. The source of domestic 

19 water for the then Speedy household was from an existing well near the house. 

20 Livestock was watered from the same and other existing wells and ponds. 
21 

(4) From the above, water was not used from the subject spring (at 
22 

all) by the now Hegge (Creek Bank Farm) [ I  49 Rolling Ridge Road, Oakland, 
23 

Oregon 974621 household: 
24 

25 -- For three years (June of 1 974 until May of 1 977); and, 

26 -- For six years (December 1977 until July 1983). 

/ I  / 
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Randolph Lee Garrison, P.C. 
OSB No. 76142 

2 Attorneys at Law 
430 S.E. Main1P.O. Box 266 

3 Roseburg, OR 97470-0049 
Telephone: (503) 672-4441 

4 

5 Of Attorneys for Geronimo and Mary Bayard 

RECEIVED 
JUL 0 8 1992 

WATER RESOURCES DEP I 

SALEM, OREGON 

6 BEFORE THE OREGON WATER RESOLIRCES DEPARTMENT 
STATE OF OREGON 

7 
IN THE MATTER OF ) Case No. SWR-47 

8 ) 
) AFFIDAVIT OF JESSE SMITH 

CREEK BANK FARM, INC. ) ON SPRING DIVERSION 
10 ) 

) 

2 d q 12 STATE OF OREGON ) 
~ ! 4 5 f E -  )SS. 
0a-I rc.r 

a ,  0 "  g p<d iB , ,  
l3 County of Douglas ) 
14 

b i g  jg; I, JESSE M. SMITH, being first duly sworn on oath, depose and say: 
3 " g ~  0 15 

-I (1) I am a retired Major from the United States Air Force. I currently 
0 :!I 16 ; 

17 
reside in Myrtle Creek, Oregon. I previously resided at 3285 Highway 138 West, 

d 
18  Oakland, Oregon 97462. This is presently the Robert and Sherri Smets' residence. 

1 9  1 have first hand knowledge of the herein recited facts. 

20 (2) My wife, Lillian Smith, is presently deceased. In December 1977, 

21 my wife, Lillian Smith, moved into a mobile home located at 3285 Highway 138 
22 

West, Oakland, Oregon 97462 on the Rolling Ridge Ranch property. In March of 
23 

1978, 1 moved into the same mobile home. We resided continuously in the mobile 
24 

25 
home through July 1983. During this entire time (December 1977 through July 

26 1983), our water source was the subject spring, now located on the Bayard property. 

The subject spring was solely, exclusively and only used by us at our mobile home 

Page 
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Randolph Lee Garrison, P.C. 
OSB No. 76142 

2 Attorneys at Law 
430 S.E. MainIP.0. Box 266 

3 Roseburg, OR 97470-0049 
Telephone: (503) 672-4441 

4 

5 
Of Attorneys for Geronimo and Mary Bayard 

RECEIVED 

WATER R,ESOUUCES ~ t p l .  
SALEM, OREGON 

6 BEFORE THE OREGON WATER RESOURCES DEPARTMENT 
STATE OF OREGON 

7 
IN THE MATTER OF Case No. SWR-47 

8 ) 
9 ) AFFIDAVIT OF 

CYNTHIA MANDERO 
10 CREEK BANK FARM, INC. ON SPRING DIVERSION 

) 

d a 

12 g 
,U)SYh 
o E j k i  13 

STATE OF OREGON ) 
rnK,omg )ss. 
'4'44 ;ern i6:  

l s ~  14 
County of Douglas 

b:g:gG 
s J g z  - 2  15 I, CYNTHIA MANDERO, being first duly sworn on oath, depose and say: 
4 8 F w 2 -  

4 a >  

1 s g  16 (1) I have first hand knowledge of the herein recited facts. 

17 K (2) From 1973 until April 1987, 1 resided in the residence which is one 

l8 and the same residence now occupied by Hegges (Creek Bank Farm). This 
19 

residence is addressed as: 149 Rolling Ridge Road, Oakland, Oregon 97462. 
20 

From June 1974 to May 1977, the water from the subject spring (now located on 
21 

22 Bayard's property) was totally, exclusively and completely diverted to and used by 

23 a mobile home on the other side of my ranch. The mobile home was the residence 

24 of my sister, Mary Bayard, 3285 Highway 138 West, Oakland, Oregon 97462. The 

25 subject spring was her only source of water. She used it exclusively. None of the 
26 

spring water was used by me at my residence, which is now one and the same 
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residence of Hegges (Creek Bank Farm), 149 Rolling Ridge Road, Oakland, Oregon 

2 97462. 

3 From December 1977 to July 1983, my parents, Jesse and Lillian Smith, 

resided in the mobile home, 3285 Highway 138 West, Oakland, Oregon 97462. My 
5 

parents resided with my sister (Mary Bayard) from December 1977 until December 
6 

1978, and then resided at the mobile home alone from December 1978 until July 
7 

8 
1983. During the period of time from December 1977 to July 1983, the subject 

9 spring was entirely, exclusively and only used by the mobile home, 3285 Highway 

lo 138 West, Oakland, Oregon 97462. 

ti 11 During the years that I lived in what is now one and the same home as 
ri g 

'D 0 

l2 the Hegge (Creek Bank Farm) home [I49 Rolling Ridge Road, Oakland, Oregon 
,a 3 3 
o Z j m 2 ;  13 
~ 2 ~ 6 ; ;  974621, we had adequate potable water for domestic use from a well near the 
;urndo: 
r u *  ' g o  14 
O U ; $ ~ ~  house. This well adequately serviced a household of up to five members. The 
g J 5 z  - 0  15 
S E E " ! ~  

J < m 3  water supply was adequate even during 'the years in which the spring water was 
o p d  16 2 - $  
* K 

17 used exclusively by the mobile home [3285 Highway 138 West, Oakland, Oregon 

18 974621. We also ran an average of over 250 head of ewes and 40 cattle and had 

19 ample water from the other existing well and ponds. 

20 
(3) Accordingly, from the above, water was not used from the subject 

21 
spring (at all) by the now Hegge (Creek Bank Farm) [I49 Rolling Ridge Road, 

Oakland, Oregon 974621 household: 
23 

24 
-- For ,three years (June of 1974 until May of 1977); and, 

25 -- For six years (December 1977 until July 1983). 
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1 For these reasons, Creek Bank Farm is not entitled to a Pre-1909 Water 

2 Right. 

Cfit hia -Mandero 
t 1,- 

6 SUBSCRIBED and SWORN to before me this 7; day of July, 1992. 

' <  

8 
- - ' .. \- j a r; 

Notary Pub)~ for Oregon 
(S 

( I My commission expires: (1 i- i , 

10 
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LAW OFFICES OF OFFICE AT 430 S.E. MAIN 

RANDOLPH LEE GARRISON, P.C. MAILING ADDRESS: P.O. BOX 266 ' 

ROSEBURG, OR 97470-0049 
ATTORNEYS AT LAW Phone: (503) 672-4441 

Fax: (503) 672-4442 

3 July 1992 

Don Knauer 
Adjudication Specialist 
Oregon Water Resources Dept. 
3850 Portland Road NE 
Salem, OR 9731 0 

Re: Creek Bank Farm, Inc. 
SWR-47 

Dear Mr. Knauer: 

Thank you for your letter, dated 1 July 1992. 

I understand your letter to attempt to make clarification of the issues 
involved in Creek Bank Farm's application for a Pre-1909 Water Registration. 

The following statements are intended to be a clarification and 
correction to the understandings set forth in your letter. 

(1) Yes, Bayard owns the property on which .the spring arises. 

(2) Yes, Creek Bank Farm's pipeline crosses over Bayard's property. 

(3) Creek Bank Farm's pipeline also crosses over two other 
properties before it gets to its property. 

You have misread and misinterpreted the color coded map and key. 
Q - Both B3ard --- and - --- Mandero have used andcontinue to want to use the spring water.- 
\** The color coded map was sim-~~~-intended to show where the spring water has 
L-1 +*JJ 
Ri0-W 7u been diverted during the times that the subject area was in the common ownership 

of Mandero and how the water has been used when the Mandero property was 
parcelled. 



Don Knauer 
3 July 1992 
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(4) As expressed in my previous letters, we & intend to present 

pblw@'4 
further evidence that the spring water was used for a period of more than two 
continuous years, not at Creek Bank Farm's residence. We are in the process of 

u~+- &- preparing and having signed at least two affidavits to this effect. When the 
? affidavits are signed, they will be submitted to you. 

(5) The 1 July 1988 Property Agreement entered into by Creek Bank 
Farm directly affects the Department's determination. This is because the 
Department cannot grant a Pre-1909 Water Right to an applicant, who, by written 
agreement has expressly provided for the termination of the use of that water. 
This is partic~~larly important to us. Creek Bank Farm and its attorney have 
expressly stated and contended in Court that their Pre-1909 Water Application and 
any subsequent recognition by your Department, by itself and as a matter of law, 
gives Creek Bank Farni a superior right to the water (over the landowner) and a 
right to trespass upon the landowner's land to appropriate the water. These false 
and incorrect statements made by Creek Bank Farm have added to considerable 
confusion inside and outside of the Courts. Quite frankly, it is quite inadequate for 
you to say that the issues raised by our objections are "private party matters" and 
the "department does not get involved with private party matters". This is because 
Creek Bank Farm claims much more by its "application" for a Pre-1909 Water 
Right, than the law allows. Your clarification of these issues is crucial. Otherwise, 
Creek Bank Farm will continue to misuse and abuse the authority of your 
Department's decisions. 

(6) We have in the past, and do once again, specifically request a 
4~ CA~-4 full and fair hearing. At the hearing, we intend to present evidence that Creek 
C., 5 -T P 
,L -, 2.. 

Bank Farm's application is not consistent with the facts or the law. 

(7) We are not clear about the information you are acting upon. We 
specifically reque_st copjes of all items which you are taking into account in making 

( ir' 1 3 . ~ 2  decisions. 
Very truly yours, 

RLG:ba RANDOLPH LEE GARRISON, P.C. 
c: Charles Lee 
c: (w/7/1 I92 Itr): 
Mary Bayard 
Darryl Johnson 
c: Gary L. Ball, Watermaster District No. 15 

RANDOLPH LEE GARRISON, P.C. 
ATTORNEYS AT LAW 



-. DARRYL E. JOHNSON, P.C. - b d  , 

ATTORNEY AT LAW ' , 

, . . .  , ;\, . ,.,. ; . $ .  .~.,., * % - - - -  

840 S.E. Rose Street 
Roseburg, Oregon 97470 

\Pi :'., - .,. . i, :;; -: ..,, I..CiB.jr).673-4466 or (501) 672-5404 
, . . . I .  

,: ' < - -  .. - 6: 
, . ...:-.j $4 June 18, 1992 

Oregon Water Resources Dept. 
3850 Portland Rd. N.E. 
Salem, OR 97310 
Attention: Mr. Don Knauer 

RE: SWR-47 (CREEK BANK FARM, INC.) 

Dear Mr. Knauer: 

This will acknowledge receipt of your letter of June 9, 
1992. 

My clients Cynthia and Steve Mandero owned the property upon 
which the spring is located together with the adjoining property 
Creek Bank Farm, Inc. purchased from them by agreement in July of 
1988. Those parcels have been sold. They continue to p 

\ d F T  o erty adjoining Creek Bank Farm, Inc. across which a waterline 
E f i y i C  - % to the within described ipring. They presently have an 

agreement for the use of the spring water with the land owners 
upon which the spring is located. That is the reason for their 
involvement in this proceeding since any granting of a water 
right would assumably use the waterline on their property. 

Their position is as follows: 

1. Creek Bank gave up all right, title or interest in the 
spring and any water flowing therefrom in the July, 1988Land 
Purchase Aqreement. Please refer to the agreement previousl$ 
-attorney Randolph Garrison. 

2. My clients diverted the spring water for a considerable 
period of time to other adjoining property and continue to have 

water thereafter per their 
-c---. 

of the spring. 
Q-,7 csJ=-\@\-? 

3. Pursuant to the agreement they have with Creek Bank (a 
copy of which was enclosed by attorney Garrison) my clients wish 
to continue using the spring water in per etuity. - - er.7 P ~ T * * - - T  

4. It is doubtful that Creek Bank can show its property 
used water continuously from the spring for the required period 

'2 of time due to the diversion for an extended period of time as 
,W ' mentioned above. 

3+- 



5. Creek Bank presently has an action pending against my 
clients for not constructing and installing a waterline from a 

JC1L. well drilled for Creek Bank pursuant to the above Land Purchase fir Agreement. As indicated in attorney Garrison1 s letter the 
@ ~Dllgatl~n to construct has been fulfilled and no longer exists. 

6. No easement or license has ever been granted to Creek 
Bank to enter upon the lands owned by my clients or Mr. and Mrs. 

/' Bayard nor will one ever be granted in the future. 

Obviously my clients were somewhat surprised when they 
learned of the s u r r e p t i t i o u s ~ ~ l i c ~  for a water right 
located on land which they have no easeme t to. The application 
was based on information gathere &trespasses both by the 
applicant and the water rights examiner. 

My clients continue to object to the licati n filed by 
Creek Bank for the reasons set forth above w 1s our position 
that your department or the Water Resources Commission should be 
able to deny Creek Bank's application without further 
information. However, should additional investigation or a 
hearing be scheduled please contact us so that we can be present 
to present evidence and additional information. 

cmc 
cc: Mr. and Mrs. Steve Mandero 

Mr. Randolph Lee Garrison, P.C. 



LAW OFFICES OF I P~FICE AT 430 S.E. MAIN 

RANDOLPH LEE GARRISON, P.C.' '   XI LING ADDRESS: P.O. BOX 266 
OSEBURG, OR 97470-0049 

AlTORNEYS AT LAW "., ,. . ,  . .  - j K f i  Phone: (503) 672-4441 
Fax: (503) 672-4442 

I ,  -,-., ? Z - ,  - YJ :.I ! 
I 
L. 

5 June 1992 
Certified Mail No. P 062 146 991 

Don Knauer 
State of Oregon 
Water Resources Department 
3850 Portland Road NE 
Salem, OR 9731 0 

RE: Application No. SWR # 47 
Creek Bank Farm, Inc. 
149 Rolling Ridge Road 
Oakland, OR 97462 

Dear Mr. Knauer: 

This office represents Mary Bayard, who is the owner of property on 
Green Valley Road, upon which a spring is located. Mary Bayard is the successor 
in interest of Cynthia A. Speedy, nka Mandero. 

The purpose of this letter is to contest and obiect to any application for 
a water right, including but not limited to the "S~~rface Water Registration Statement 
Pre-1909 Vested Water Right Claim", made by Creek Bank Farm, Inc., and any 
other application, permit, statement or claim to said spring made by Creek Bartk 
Farm, Inc., Marvin Hegge andlor Maureen Hegge. 

ORS 537.1 39 (1 ) and ORS 537.1 40 (1 )(a)(E) require that the applicant 
have a written authorization or an easement permitting access to the land upon 
which the spring is located. 

No such permission or easement currently exists. 

Enclosed please find a true copy of a "Property Agreement" entered 
into with Creek Bank Farm (Hegges), Recorded in Book 1026, Beginning at Page 
601 of the Deed Records of Douglas County, as Instrument No. 88-0941 7. 



Don Knauer 
5 June 1992 
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Please observe that the right given to Creek Bank Farm was a 
temporary right, for a limited use of water for a limited period of time. The right 
was limited in use, because Hegges had only a right to use water in excess of 
Speedy's use of water. See Property Agreement Paragraph (2)(a). The right was 
limited in time and temporary, because the easement to the water ceased and 
terminated upon Speedy's fulfillment of her obligation to construct a well. See 
Property Agreement Paragraph (2)(d). Importantly, the right to use water given to 
Creek Bank Farm was not appurtenant to the land, because the right was given 
to Creek Bank Farm, onlv, and was not to be assigned, conveyed, released or 
otherwise alienated to any other person or entity. See Property Agreement 
Paragraph (2)(e). 

The obligation to put in the well (water system) has now been fulfilled. 
Creek Bank Farm's temporary easement is now terminated and expired. 

Mary Bayard specifically requests notice and an opportunity to be heard 
concerning her objection to Creek Bank Farm's request. 

Please acknowledge this letter and give us some indication as to when 
this matter will be considered (we do not request any expedited procedure). 

Very truly yours, 

RANDOLPH LEE GARRISON, P.C. 

BY 
Randolph Lee Garrison 

RLG:ba 
Enclosures: Property Agreement; Speedy to Bayard Deed 
c (wlenc): Gary L. Ball, Watermaster, District No. 15 

(W/O enc): Mary Bayard 
(W/O enc): Darryl Johnson 
(W/O enc): Charles Lee 

[lwater.586] 

RANDOLPH LEE GARRISON, P.C. 
ATTORNEYS AT LAW 



LAW OFFICES OF 

I .  - 
u -  ~. - i .- 

OFFICE AT 430 S.E. MAIN 

RANDOLPH LEE GARRISON, P.C. MAII-ING  ADDRESS::^.^. BOX 266 
ROSEBURG, OR 97470-0049 

ATTORNEYS AT LAW Phone: (503) 672-4441 
Fax: (503).672-4442 

29 June 1992 

Don Knauer 
Adjudication Specialist 
Oregon Water Resources Dept. 
3850 Portland Road NE 
Salem, OR 9731 0 

Re: Creek Bank Farm, Inc. 
SWR-47 

Dear Mr. Knauer: 

Thank you for your letter, dated 10 June 1992. 

Both this letter and my prior 5 June 1992 letter werelare intended to 
submit to you written notification of the interest of Mary Bayard in the claim to the 

\ * / spring o n  her property and the grounds for her contest and objection to the 
application of Creek Bank Farm, Inc. For your ease in reference, my 5 June 1992 
letter is enclosed. Also, I enclose a copy of correspondence .from Attorney Darryl 
Johnson, who represents Cynthia Mandero. All of these letters state our objections 
to the application of Creek Bank Farm, Inc. 

On 1 July 1988, Creek Bank Farm purchased its property from Cynthia 
Mandero (fka speedy). As a part of the property transaction, the parties entered 
into a "Property Agreement". A copy of the Property Agreement was enclosed to 
you in my 5 June 1992 letter. The spring which is the subject of Creek Bank 
Farm's application SWR-47 is not located on Creek Bank Farm's property. This . . 
same spring is the subject of said "Property Aareewnt". The spring is located on 

now owned by Mary ~aya id .  

Said Property Agreement gave Creek Bank Farm a limited right to use 
a limited amount of water for a limited period of time. See Paragraph (2) of the 
Property Agreement. Specifically, Creek Bank Farm was allowed to use only the 
"excess" water (excess as defined in the Agreement). Creek Bank Farm's right to 
use the water was the personal privilege of Creek Bank Farm, only, and was not 



Don Knauer 
29 June 1992 
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to be assigned, conveyed, released or otherwise alienated to any other person or 
entity. In other words, the right was appurtenant to the land. 

Most importantly, Creek Bank Farm's right to use the water terminated 
upon fulfillment of a well obligation [described in Paragraph (4) of the Propert / Agreement]. The obligation to construct a well has now been fulfilled [in 

/-ecause the well has been installed and in part because Creek Bank Farm and its 
agents have waived, relinquished and released any further obligation to construct 
the well by refusing, denying, frustrating and repudiating any further construction 
of the well and its related obligations]. 

Accordingly, Creek Bank Farm has no right to use water which has not 
%,,q been sold to them nor is a part of their land. See ORS 537.139 and 537.140 
0 (1 )(e)(E). 

r )  
We also comment, in addition, that the yse of t h e m  and its 

&b destination has been hanged and interrupted on several occasiq(7s. An 
e- explanation of this is provided on the enclosed color-coded pages (3). 

If you have any further questions, comments or concerns, please feel 
free to contact me further. 

Very truly yours, 

RANDOLPH LEE GARRISON, P.C. 

RLG:ba/tls 
Enclosures 
cc: Gary L. Ball, Watermaster District No. 15 

Mary Bayard 
Darryl Johnson 
Charles Lee 

[lwater2.586] 

RANDOLPH LEE GARRISON, P.C. 
ATTORNEYS AT LAW 
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C 
. DARRYL E. JOHNSON, P.C. 

V - 
ATTORNEY A T  LAW 

L "  840 S.E. Rose Street 
Rdreburg, Oregon 97470 

(503) 673-4466 or (501) 672-5404 

June 18, 1992 

Oregon Water Resources Dept. 
3850 Portland Rd. N.E. 
Salem, OR 97310 
Attention: Mr. Don Knauer 

RE: SWR-47 (CREEK BANK FARM, I N C . )  

Dear Mr. Knauer: 

This will acknowledge receipt of your letter of June 9, 
1992. 

My clients Cynthia and Steve Mandero owned the property upon 
which the spring is located together with the adjoining property 
Creek Bank Farm, Inc. purchased from them by agreement in July of 
1988. Those parcels have been sold. They continue to own 
property adjoining Creek Bank Farm, Inc. across which a waterline 
runs to the within described spring. They presently have an 
agreement for the use of the spring water with the land owners 
upon which the spring is located. That is the reason for their 
involvement in this proceeding since any granting of a water 
right would assumably use the waterline on their property. 

Their position is as follows: 

1. Creek Bank gave up all right, title or interest in the 
spring and any water flowing therefrom in the July, 1988 Land 
Purchase Agreement. Please refer to the agreement previously 
mailed to you by attorney Randolph Garrison. 

2. My clients diverted the spring water for a considerable 
period of time to other adjoining property and continue to have 
the first right to the spring water thereafter per their 
agreement with the landowners of the spring. 

3. Pursuant to the agreement they have with Creek Bank (a 
copy of which was enclosed by attorney Garrison) my clients wish 
to continue using the spring water in perpetuity. 

4. It is doubtful that Creek Bank can show its property 
used water continuously from the spring for the required period 
of time due to the diversion for an extended period of time as 
mentioned above. 



5. Creek Bank presently has an action pending against my 
clients for not constructing and installing a waterline from a 
well drilled for Creek Bank pursuant to the above Land Purchase 
Agreement. As indicated in attorney Garrison's letter the 
obligation to construct has been fulfilled and no longer exists. 

6. No easement or license has ever been granted to Creek 
Bank to enter upon the lands owned by my clients or Mr. and Mrs. 
Bayard nor will one ever be granted in the future. 

Obviously my clients were somewhat surprised when they 
learned of the surreptitious application for a water right 
located on land which they have no easement to. The application 
was based on information gathered through trespasses both by the 
applicant and the water rights examiner. 

My clients continue to object to the application filed by 
Creek Bank for the reasons set forth above. It is our position 
that your department or the Water Resources Commission should be 
able to deny Creek Bank's application without further 
information. However, should additional investigation or a 
hearing be scheduled please contact us so that we can be present 
to present evidence and additional information. 

Sincerely, 

cmc 
cc: Mr. and Mrs. Steve Mandero 

Mr. Randolph Lee Garrison, P.C. 



LAW OFFICES OF 

RANL)OLI)H LEE GARRISON, P.C. 
ATTORNEYS AT LAW 

u -  - 

OFFICE AT 430 s.K MAIN 
MAILING ADDRESS: P.O. BOX 266 

ROSEBURQ, OR 97470-0049 
Phone: (503) 672-444 1 

Fax: (503) 672-4442 

5 June 1992 
Certified Mail No. P 062 146 991 

Don Knauer 
State of Oregon 
Water Resources Department 
3850 Portland Road NE 
Salem, OR 9731 0 

RE: Application No. SWR # 47 
Creek Bank Farm, Inc. 
149 Rolling Ridge Road 
Oakland, OR 97462 

Dear Mr. Knauer: 

This office represents Mary Bayard, who is the owner of property on 
Green Vallev Road, uDon which a s~r ina  is located. Marv Bavard is the successor 

, , 
in interest oi Cynthia A. Speedy, nka Gandero. 

The purpose of this letter is to contest and obiect to any application for 
a water right, including but not lirrrited to the "Surface Water Registration Statement 
Pre-1909 Vested Water Right Claim", made by Creek Bank Farm, Inc., and any 
o.ther application, permit, statement or claim to said spring made by Creek Bank 
Farm, Inc., Marvin Hegge and/or Maureen Hegge. 

ORS 537.139 ( I )  and ORS 537.1 40 (l)(a)(E) require that the applicant 
C7kt. have a written authorization or an easement permitting access to the land upon 
53q which the spring is located. 

No such permission or easement currently exists. - 
Enclosed please find a true copy of a "Property Agreement" entered 

into with Creek Bank Farm (Hegges), Recorded in Book 1026, Beginning at Page 
601 of ,the Deed Records of Douglas County, as Instrument No. 88-0941 7. 



Don Knauer 
5 June 1992 
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Please observe that the right given to Creek Bank Farm was a 
temporary right, for a limited use of water for a limited period of time. The right 
was limited in use, because Hegges had only a right to use water in excess of 
Speedy's use of water. See Property Agreement Paragraph (2)(a). The right was 
limited in time and temporary, because the easement to the water ceased and 
terminated upon Speedy's f~~lfillment of her obligation to construct a well. See 
Property Agreement Paragraph (2)(d). Importantly, the right to use water given to 
Creek Bank Farm was not appurtenant to the land, because the right was given 
to Creek Bank Farm, onlv, and was not to be assigned, conveyed, released or 
otherwise alienated to any other person or entity. See Property Agreement 
Paragraph (2)(e). 

The obligation to put in the well (water system) has now been fulfilled. 

I Creek Bank Farm's temporary easement is now terminated and expired. 

I Mary Bayard specifically requests notice and an opportunity to be heard 
concerning her objection to Creek Bank Farm's request. 

Please acknowledge this letter and give us some indication as to when 
this matter will be considered (we do not request any expedited procedure). 

Very truly yours, 

RANDOLPH LEE GARRISON, P.C. 

BY 
Randolph Lee Garrison 

r 
l 

RLG:ba 
Enclosures: Property Agreement; Speedy to Bayard Deed 
c (wlenc): Gary L. Ball, Watermaster, District No. 15 

(W/O enc): Mary Bayard 
(WIO enc): Darryl Johnson 
(W/O enc): Charles Lee 

[lwater.586] 

RANDOLPH LEE GARRISON, P.C. 
ATTORNEYS AT LAW 



PROPERTY AGREEMENT 

(Including Easements and Right of F i r s t  Refusal) 

THIS AGREEMENT i s  hereby made and entered i n t o  on the  dad$- i ' . , .. ,.. .--" 
- .  I. , . . , - I " ' .  ,". . . . . .  . >  8,. . . .  

here inaf te r  provided, by and between CREEK BANK FARM, INC., an 

Oregon Corpora t ion  [ h e r e i n a f t e r  r e f e r r e d  t o  a s  "Creek Bank 

Farm"] , and CYNTHIA A .  SPEEDY [ h e r e i n a f t e r  r e f e r r e d  t o  as  

"Speedy"]: 

WHEREAS, Speedy has so ld  (or  in tends  t o  se l l )  t o  Creek Bank 

Farm c e r t a i n  r e a l  p r o p e r t y ,  which  r e a l  p r o p e r t y  is  more 

p a r t i c u l a r l y  d e s c r i b e d  i n  t h e  a t t a c h e d  E x h i b i t  "A", which 

Exhibit i s  made a p a r t  hereof as i f  r ec i t ed  verbatim herein:  

WHEREAS, a f t e r  t h e  s a l e  of saic! property from Speedy t o  

Creek Bank Farm (described i n  t he  at tached Exhibi t  "A"), Speedy 

w i l l  r e t a i n  and remain the owner of t he  r e a l  property described 

i n  the at tached Exhibit "B", which Exhibi t  i s  made a p a r t  hereof 

as  i f  r ec i t ed  verbatim herein: 

WHEREAS, Speedy i n t e n d s  t o  g r a n t  t o  Creek Bank P a m  an 
I 

easement for  the  use of water from a spr ing  as more p a r t i c u l a r l y  

described here in ;  

I 
WHEREAS,  Creek  Bank Farm i n t e n d s  t o  g r a n t  speedy an 

easement fo r  water l i n e s ,  more p a r t i c u l a r l y  described herein;  

WHEREAS, Speedy in tends  t o  g ran t  a  "Right of F i r s t  Refusalg 

concerning the  r e a l  property described i n  Exhibi t  '8"; 

NOW THEREFORE, THE PARTIES AGREE UPON THE FOLLOWING TERMS, 

CONDITIONS AND COVENANTS: 

-1- PROPERTY AGREEMENT (Agree.183) 



(1) RECITALS:  he above r e c i t a l 8  a r e  t r u e .  

( 2 )  WATER EASEMENT: Speedy hereby g r a n t s  t o  Creek Bank 

1 Farm a  nonexc lus ive  easement  f o r  t h e  u s e  o f  w a t e r  from t h e  

cu r r en t l y  e x i s t i n g  and cu r r en t l y  developed spr ing ,  which sp r ing  

i s  l o c a t e d  on t h e  r e a l  p r o p e r t y  d e s c r i b e d  I n  t h e  a t t a c h e d  

E x h i b i t  " B " .  The r i g h t  of easement granted i n  t h i s  paragraph 

1 ( 2 )  s h a l l  be l imi ted  a s  follows: 
J 
1 ( a )  Creek Bank Farm s h a l l  have a  r i g h t  t o  use only t h a t  
1 water which i s  i n  excess  of t he  water used by Speedy. A s  used 4 
1 i n  t h i s  subparagraph ( 2 )  ( a )  , t h e  term "excess" means t h a t  Creek 

.% Bank Farm has the  r i g h t  t o  use s a i d  water from s a i d  spr ing ,  bu t  
f! 

only when e i t h e r :  :{ 

i 
( i )  The flow of wa te r  t o  Speedy i s  g r e a t e r  

than four ga l l ons  per  minute; o r  

(ii) Speedy ' s  holding tanks a r e  more than one- 
half  f u l l .  

Whenever Speedy ' s  f low of  water  i s  l e s s  t h a n  four  
g a l l o n s  pe r  minute and Speedy ' s  h o l d i n g  t a n k s  a r e  
l e s s  t h a n  one-half f u l l ,  then Creek Bank Farm s h a l l  
have no r i g h t  t o  t h e  u se  of  s a i d  wa te r  from s a i d  
spr ing .  

( b )  The r i g h t  of easement gran ted  t o  Creek Bank P a m  i n  

t h i s  paragraph ( 2 )  , includes:  

(i) The r i g h t  t o  u s e  s a i d  wa te r  from t h e  
cu r r en t l y  e x i s t i n g  and cu r r en t l y  developed 
spr ing ;  

(ii) The r i g h t  of i ng re s s  and eg re r s  over  t h e  
r e a l  property more p a r t i c u l a r l y  descr ibed  
i n  Exhib i t  ^BR, bu t  only f o r  t h e  purpose 
o f  a c c e s s  t o  and  f rom t h e  c u r r e n t l y  
e x i s  t i n g  and c u r r e n t l y  developed spring.  
and  d e v e l o p m e n t ,  main tenance ,  r e p a i r ,  
i n s t a l l a t i o n ,  c o n s t r u c t i o n ,  reconetruc-  
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tion, improvement and/or use of the 
currently existing pipe11 ne running 
thereto; and 

(111) The right to use the currently existing 
and currently developed pipeline which 
currently exists over and across the real 
property described in the attached exhibit 
"A" [which pipeline ir more particularly 
described in paragraph (3), below], but 
only for the purpose of gaining accesr to 
said water from the currently exirting and 
currently developed spring, as well as the 
right (but not the obligation) to 
maintain, repair, install, construct, 
reconstruct, improve and use said 
pipaline. 

(c) Speedy and Creek Bank Farm shall have the right (but 

not the obligation) to maintain. repair, install, construct, 

reconstruct, improve and use the pipeline described in this 

paragraph (2) and the following paragraph (3). Neither Speedy 

nor Creek Bank Farm shall have a rigtt to contribution or 

indemnity from the other for any sums expended or materials used 

in connection with the maintenance, repair, installation, 

construction, reconstruction, improvement or use of the pipeline 

described in this paragraph (2) and the following paragraph (3). 

(d) Creek Bank Farm's right of easement described in this 

paragraph (2) shall cease and terminate upon the fulfillment of 

Speedy's obligation described in paragraph ( 4 )  [WAE 1 ,  below. 

(e) The easement granted in this paragraph shall be the 

privilege of Creek Bank Farm, only. and shall not be aaaigned, 

conveyed, released or otherwise alienated to any other person or 

entity. 
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The easement d e s c r i b e d  i n  t h i s  pa ragraph  ( 3 )  [p ipe  

Ea~ementl s h a l l  be f o r  the following purposes: 

(a) To m a i n t a i n ,  r e p a i r ,  i n a t a l l ,  c o n s t r u c t ,  
r econs t ruc t ,  improve and use the exis t ing and 
any f u t u r e  water l i n e  rervicing o r  i n  connec- 
t i o n  with the  water rupply used by t h e  r e a l  
property more de rc r ibed  i n  Exhibit  "Bn. The 
r i g h t  g r a n t e d  h e r e i n  s h a l l  be t o  maintain,  
repair ,  i n s t a l l .  construct , . reconrtruct ,  imvrove 
and use a singular-water l ine .  A water l i n e  may 
be abandoned o r  replaced,  bu t  the re  r h a l l  be 
only  one o p e r a t i n g  and operable  water l i n e  
wi thin  the  easement a rea .  when maintaining, 
r e p a i r i n g ,  i n s t a l l i n g ,  conr t ruc t ing ,  recon- 
s t r u c t i n g ,  improving o r  uring s a i d  water l ine .  
Speedy s h a l l  perform a l l  work r o  a r  t o  minimize 
any waste o r  d i r r u p t i o n  t o  t h e  r e a l  property 
described i n  the  attached Exhibit 'An. And 

(b) For t h e  u n l i m i t e d  and u n i n h i b i t e d  a c c e r r ,  
ingress and egress, including but not l imited t o  
access by any and a l l  vehicler and equipment, 
over the rea l  property described i n  Exhibit 'An, 
s o  long a s  such access, ingresr and egress is 
used for  or  i n  connection with the  water supply 
of the rea l  property more par t icular ly  described 
i n  Exhibit  "Bm, and s o  long aa ruch a c c e r r ,  
i n g r e s s  and e g r e s s  does  n o t  unreasonab ly  
i n t e r f e r e  w i t h  Creek Bank Parm'r  u r e  and 
occupancy of the r e a l  property more par t icular ly  
described i n  the  attached Exhibit 

Except i n  case of an emergency. Speedy r h a l l  give t o  Creek 

Bank Farm not l e s s  than 48 hours notice p r io r  t o  entering the  

rea l  property described i n  Exhibit .Aw for  the  purpose dercribed 

i n  t h i s  paragraph ( 3 )  [PIPE M E M E N T I .  

Any expense  incur red  by Speedy i n  connection wi th  o r  

a r i s i n g  out  of the  g r a n t  of t h i n  easement described i n  t h i s  

paragraph sha l l  be paid f o r  and borne by Speedy. 

The easement described i n  thin paragraph aha l l  be appur- 

tenant  t o  Speedy's r ea l  property, which r e a l  property 18 more 
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p a r t i c u l a r l y  d e s c r i b e d  i n  t h e  a t t ached  Exhibi t  "8". The 

dominant e s t a t e  s h a l l  be Speedy's r e a l  proper ty ,  more par- 

t i cu la r ly  described i n  the attached Exhibit "8". The SerVient 

es ta te  sha l l  be the r e a l  property k r e  par t icular ly  described i n  

the  a t tached Exhibit "An. The terms, condFtions and easement 

contained i n  t h i s  paragraph (3) [EASEMENTI s h a l l  bind and/or 

b e n e f i t  the  h e i r s ,  dev i sees ,  successors  and ass ign8  of the  

par t ies .  

( 4 )  W g :  Not l a t e r  than 31 December 1989, Ssmedy s h a l l  

pay for ,  provide, construct o r  cause t o  be constructed a wel l (s)  

f o r  the  b e n e f i t  of Creek Bank Farm. Said  w e l l  (8)  s h a l l  be 

located on the rea l  property more par t icular ly  described i n  the  

attached Exhibit "A" .  As used i n  t h i s  paragraph ( 4 )  [=I, the  

term "wel ln  o r  " w e l l ( s ) "  includes  the  construction, digging, 

casing and topping, and a l l  pumps and other apparatur necessary 

f o r  the  de l ive ry  of water from one o r  more w e l l 8  i n  ruch a 

manner and t o  such places more par t icular ly  dercribed herein- 

a f t e r .  

Speedy s h a l l  c o n s t r u c t  o r  cause t o  be  conr t ructed ra id  

well ( s )  , such tha t  on the dates hereinafter  provided, the  water 

from said wel l (s)  sha l l  be potable water and have a flow of not 

less  than 300 gallons within a 24 hour period. The minimum flow 

d e s c r i b e d  i n  t h e  f o r e g o i n g  sentence s h a l l  be determined, 

measured and established on e i t h e r  the 1st day of Augurt, 1988, 

or  the 1 s t  day of July. 1989, which date s h a l l  be choren a t  the 

sole and exclusive e lect ion of Ssmedy. 
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The l o c a t i o n  o f  s a i d  w e l l  r h a l l  b e  i n  t h e  r o l e  and 

exclusive discretion of Speedy, r o  long a r  sa id  well 18 located 
I 
I 

E on the rea l  property more par t icular ly  deecribed i n  the  attached 

i .  Exhibit "An. Speedy s h a l l  a l r o  pay for ,  provide and conrtruct ,  

o r  cause t o  be constructed, pump8 ,and'pipeliner such t h a t  the  

I water from s a i d  we l l  ( s )  i s  delivered t o  e i t h e r  the  currently 

i exist ing holding tanks o r  such other holding tank(8) a8 may be 

1 mutually agreed upon between t h e  p a r t i e r  a t  the time of the  

construction of said well. 

The w e l l ,  pumps and apparatur  described herein s h a l l  be 

i b u i l t  and constructed i n  accordance w i t h  a l l  applicable lawr, 
I rules and regulations. ! 

I The p r o v i s i o n s  of t h i s  paragraph ( 4 )  [W&I r h u l l  be 

i binding upon the  h e i r s ,  dev i sees ,  successors and assignr of 

I 
1 

Speedy. 

( 5 )  FIRST RIGHT TO PURCHASF: Speedy s h a l l  Offer the  ra le  

of a l l  or  par t  of the  rea l  property more par t icular ly  dercribed 

i n  the  a t t ached  Exhibit  *Bn t o  Creek Bank Farm, more par t ic-  

ularly a s  follows: 
I 

{a)  During the  period provided fo r  hereinbelow, i f ,  and 

in the event tha t  Speedy s h a l l  choose t o  consider t o  re11 a l l  o r  
I 

I part  of the rea l  property more par t icular ly  dercribed i n  Exhibit 
, 
I "B", then Speedy sha l l  f i r s t  give written' notice t o  Creek Bank 

Farm s ta t ing  the t e r n  of any propared rale;  

(b) AS used i n  t h i s  p a r a g r a p h '  ( 5 )  [FIRST RIGHT TO 

PURCHASE], t h e  term " s e l l  o r  . ra lom r h a l l  includ.  any' ralr, 
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' g i f t ,  leans, o r  r en ta l  of a l l  o r  par t  of the r e a l  proporty more 

par t icular ly  described i n  the  attached,Exhibit nBn. 

(c)  Creek Bank Pam s h a l l  accept the  terms and condition8 

proposed by Speedy by giving writ ten notice t o  Speedy: 

(i) Within not more than 10 weekday8 a f t e r  receipt  
of Speedy's n o t i c e  t o  Creek Bank Pam i n  the  
event of a renta l  or lease of the  pasture landr;  
or 

(ii) Within not more than 30 days i n  a l l  other cases. 

(dl Creek Bank Farm's r ight of first refusal  described i n  

t h i s  paragraph sha l l  a t  a l l  times be conditioned upon: 

(i) Creek Bank Farm not being i n  default  under any 
of the other terms of t h i s  agreement; and 

(11) Creek Bank Parm not being i n  default  under the 
terms of a Promissory Note and/or a Trurt  Deed, 
which Promissory Note and Trust Deed a r e  from 
Creek Bank Parm and i n  favor of Speedy, and i n  
the principal  amount of 59,800.00. 

( e )  In t h e  event t h a t  Creek Bank Parm doe8 accept the  

terms and condi t ions  of the  s a l e  a r  propored by Smedya then 

s a i d  s a l e  s h a l l  be c losed  a s  soon as  may be practicable and 

reasonable under the circumstances then and there  exist ing.  

(f) In the event t h a t  Creek Bank Pam doer not accept o r  

s h a l l  f a i l  t o  t imely respond t o  o r  s h a l l  f a i l  t o  c lose  the  

proposed s a l e ,  then Speedy m y  thereaf ter  proceed t o  re11 the  

r e a l  proper ty  descr ibed i n  t h e  a t t ached  Exhibit aBaa  t o  any 

other person o r  purchaser, a s  reci ted  i n  and conr i r tent  with th. 

terms of the  proposed s a l e  a s  presented t o  Creek Bank Pam. 

Provided however, i f  Specfly o f f e r r  the  sa le  of all o r  pa r t  of 

the  r e a l  property more par t icular ly  deacribad I n  thr attachad 

-8- PROPERTY AGREEMENT . (Agree.183) 



Exhibi t  "B", under terms o r  c o n d i t i o n s  which a re  mater ia l ly  

d i f f e ren t  than those terms and condit ions of fered  t o  Creek Eank 

Farm, then Speedy s h a l l  again f i r s t  o f f e r  t o  Creek Bank Pam the  

s a l e  of  t h e  r e a l  p rope r ty  more pa r t i cu la r ly  described i n  the 

attached Exhibit "B", and s o  f o r t h ,  the  r i g h t  of Creek Bank Farm 

t o  accept sa id  proposed s a l e  and the  r i g h t  of Speedy t o  o f f e r  

the s a l e  of a l l  o r  p a r t  of s a id  r e a l  property t o  a t h i r d  person 

o r  purchaser t o  be governed a s  provided above. 

(g) The " F i r s t  Right  t o  Purchaeea g r a n t e d  h e r e i n  by 

speedy t o  Creek Bank Farm s h a l l  terminate, expi re  and be of no 

fur ther  force o r  e f f e c t  not  l a t e r  than the  expi ra t ion  of f i f t e e n  

years from the  date of t h i s  agreement. 

(h )  The " F i r s t  Right  t o  Purchasea con ta ined  i n  t h i s  

paragraph ( 5 )  s h a l l  be personal and be the personal p r iv i l ege  of 

Creek Bank Farm: s a i d  F i r s t  Right  t o  ~ u i c h a s e  s h a l l  not  be 

assigned, conveyed, released o r  otherwiae a l ienated  to any o ther  

person o r  party.  Speedy's obl iga t ions  under t h i s  paragraph (5) 

s h a l l  be only so  long a s  Speedy s h a l l  own the  r e a l  property more 

p a r t i c u l a r l y  described i n  .the attached Exhibit  "8". Speedy's 

obligat ions under t h i s  paragraph (5) [FIRST RIGHT TO PURCHASE1 

s h a l l  be binding upon Speedy's heire,.  deviaees under .a w l l l  of 

Speedy, and Speedy' e donees (however, b u t  a h a l l  not  otherwire be 

binding upon Speedy's successors, purchaserr -or  assignal .  

(i) As of the  da te  of t h i s  Agreement, Speedy repreaentr  

and war ran t s  t h a t  she has  n o t  r en ted  o r  l e s l e d  t o  any other  

person o r  e n t i t y  t h e  p a s t u r e  l a n d  on t h e  r e a l  property more 
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.1 
I 
I ' particularly described i n  the attached Exhibit "Em. 

( 6 )  STOCK WATER RIGHTS: Speedy doe8 hereby grant  t o  

Creek Bank Pam a l l  of the' Stock Water Right8 which SpeeUy nay 

have and which may be i n  connection with the r ea l  property more 

pa r t i cu l a r l y  descr ibed i n  the  a t tached Exhlbit "A". Speedy 

shal l  execute any and a l l  further documents necessary t o  carry 

into  f u l l  force and e f fec t  her grant t o  Creak Bank Farm of a l l  

of the Stock Water Rights which Speedy may have t o  convey. 

( 7 )  "AS IS": Speedy's conveyance of the r e a l  property 

more par t icular ly  described i n  the attached Exhibit "A" t o  Creek 

Bank Farm, i s  made by Speedy and accepted by Creek Bank Farm, 

"as i s " ,  "where i s u ,  and "with a l l  faul ts" .  Except a s  expresnly 

provided herein ,  Speedy makes no warranty o r  representation 

1 concerning the condition of the property, o r  any buildings o r  

structures thereon, and. the partie6 expres8ly agree t ha t  Speedy 

has made no warranty or  representation concerning the  condition, 

use, or  ava i lab i l i ty  of '  water on the property more par t icular ly  

described i n  the attached Exhibit "A". 

(8 )  MERGE:: In connection with the r a l e  and conveyance 

of the real  property more par t icular ly  described i n  the attached 

Exhibit  " A "  from Speedy t o  Creek Bank Farm, the par t i es  have 

signed and executed the following document6 and inrtrumentn: 

(a)  T h i s  document, instrument and agreenmnt; 

(b)  A Special Warranty Deed; 

(c) A Promissory Note ( i n  the principal amount 
of $9,800.00) : 
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(4) A Trus t  Deed recuring the payment of the  
Promirrory Note d e r c r i b e d  above ( i n  the  
pr inc ipa l  amount of $9,800.00); 

(e )  Documents, agreement8 and instruments i n  
connect ion  wi th  t h e  arrwnption by Creek 
Bank Farm of Speedy's ODVA mortgage. 

Except a s  may be  provided i n  the  above documentr, there  

have been no w a r r a n t i e s ,  r ep resen ta t ions  o r  o the r  sgresments 

e n t e r e d  i n t o  between t h e  p a r t i e s ,  t h e i r  agents  o r  repreren- 

t a t i v e s  . The documents, instruments and agreements l i s t e d  i n  

t h i s  p a r a g r a p h  r e p r e s e n t  and c o n s t i t u t e  t h e  e n t i r e  and 

i n t e g r a t e d  agreement between t h e  pa r t i eo  and these documents 

s h a l l  express ly  supercede a l l  p r i o r  n e g o t i a t i o n s ,  represen- 

t a t ions  o r  agreements (whether wr i t ten  o r  o r a l ) .  The documente, 

i n s t rumen t s  and agreements described i n  t h i n  paragraph s h a l l  

expressly supercede and cencel t he  Earnest Money Receipt, Offer  

and Acceptance entered i n t o  between the  p a r t i e s  (dated 13 I4arch 

19871, and a l l  addenda there to .  The agreements, document. and 

instruments described i n  t h i s  paragraph may be mended only by a 

wr i t ten  document, signed by the  pa r t i e s .  

( 9 )  L I T I G A T I O N  EXPENSE: In  t h e  event a d ispute  should 

a r i s e  between the  p a r t i e s ,  the unsuccersful par ty ,  h i r / t h e i r / i t r  

h e i r s ,  d e v i s e e s  and a s s i g n s ,  agrees t o  pay t o  t h e  p r e ~ a l l i a g  

p a r t y  a l l  o f  t h e  p r e v a i l i n g  p a r t y 1  8 l i t i g a t i o n  expense.  

Li t iga t ion  expense includes,  but  i r  not  lLmSted to: 

(a) Reasonable a t t o r n e y '  r tee8, whether i n c u r r e d  
b e f o r e ,  during o r  a f t e r  l i t i g a t i o n ,  or bd0r0, 
during o r  a f t e r  an appeal; 

(b) The expense of t i t l e  repor ts  and p o l i c i e r ;  and 

-1 1- PROPERTY AGREEMENT (Agree. 183)1: -7  

.. . .  . . 



(c) The expenre of expertr, ikcluding but not l imited t o  
the  expenre of surveyorr and the expenre of inver- 
t igators .  

DATED and SIGNED th i e  & day of July, 1988. 

STATE OF OREGON 1 
j 8s. 

County of Douglas 1 

Personally appeared before me the above named Cynthia 
A. Speedy, and acknowledged the foregoin $netrument t o  be her 
voluntary act  and deed, before me t h i e  ,!& day of July,  1988, . . 

. ,  . . . . . 
: . . . . 

.,: >. 
: - I 

( S EAL 1 ; ,,'),..: 
Notary Public f o r  Oregon 
My commiseion expirea: 44% -yJ 

STATE OF OREGON 1 
) ss .  

County of Douglas 1 

Personally appeared before m8 the above named MUREEN 
HEGGE, who is  the  Pres ident ,  and UARVIN HEGGE, who 10 the  
Secretary, O ~ ~ R E E X  BANK FARM, INC., an Oregon corporation. and 
acknowledged he foregoing in.BtrUm4nt t o  be i t 0  voluntary act 
and deed.:. before me t h i s  & day of July. 1988. 

(SEAL) 
sic tor Oregon 

A. &&&#&& 
My commirrion expirer: J./&.rW 

"I 
? 
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- 
DARRYL E. JOHNSON, P.C. Irl 

ATTORNEY AT L A W  

840 S.E. Rose Street 
Roseburg, Oregon 97470 

(503) 673-4466 or (503) 672-5404 

June 2, 1992 

Water Resources Department 
3850 Portland Rd. N.E. 
Salem, OR 97310 

RE: CREEK BANK FARM, INC. WATER RIGHT CLAIM 

On behalf of Cynthia and Steve Mandero, adjoining property 
owners to the above registrant, who claim an interest in the 
water rights presently being applied for, please be advised that 
we contest the claim being filed. Please provide me with notice 
of time and place of hearing by director. & ,,K 
arryl E Joh son, P.C. 

cmc 
cc: Mr. and Mrs. Steve Mandero 



STATE OF OREGON 
WATER RESOURCES DEPARTMENT 

SURFACE WATER REGISTRATION STATEMENT 
PRE-1909 VESTED WATER RIGHT CLAIM 

1. Name of Registrant: Creek Bank Farm, Incorporated 

Mailing Address: 149 Roll ing Ridge Road 
Oakland, Oregon 97462 Telephone No: 459- 5909 

2. Source of water: a spring.  
Cal apooya Creek 

3. Purpose(s) for which water is used: Domes_tic and stockwater. 
(Irrigation, Stockwater, Domestic, Hydroelectric power, Industrial, Etc.) 

If irrigation, total number of acres irrigated: 

June 30, 1905 

c) Name of party who initiated development: F. A .  Beflis 

(Water put to beneficial use) 

tions, Township 25 
. , 

Sections, Township 
(Attach additional pages if necessary) 

, 

1 

7. Usual period of use: Year Arglund 

. . . . .  . . .  . . .  . . .  , ,  . . . . . .  . . . . .  . . . . . .  . . .  . . . .  . . . . .  . . .  . . . .  . . .  . . . . . .  

1 : 
/ L_~---____-_._ _ ........... 
L -  --A ................... ... 



9. Total fees submitted with claim: $400 

Notarized Statement Signed by Claimant. 

STATE OF OREGON 
: SS 

County of Doug1 as 

I, Marvin Hewe , having been duly sworn, 
depose and say that I, and being the claimant of the existing surface 
water right described herein, have read the contents of this claim and 
to the best of my knowledge all of the matters stated herein 
are true and correct. 

My commission expires: c-qH/ 9 - YL 7 i 

THIS FORM MUST B E  ACCOMPANIED BY A MAP PREPARED BY A 
CERTIFIED WATER RIGHT EXAMINER (CWRE). 

Certified Water Right Examiner 

Name: James F. Gosson CWRE#: 54 

Address: 580 S. State Street Sutherl i n ,  OreCJon 97479 



STATE OF OREGON ) 
) ss. 

County of Deschutes ) 

I, Richard C. Bemis, being first duly sworn, depose and say: 

1. I am a resident and inhabitant of Deschutes County, Or, 59 
years of age, an attorney and the son of Clifford W. Bemis and the 
grandson of Franklin A. Bemis who lived and died in Douglas County, 
OR. 

2. I am acquainted with Marvin Hegge and Maureen Hegge who are the 
current owners of a portion of the original property owned by my 
grandfather, Franklin A. Bemis, in Douglas County Oregon. The 
original property owned by my grandfather consisted of 
approximately 1200 acres commonly referred to as the Bemis ranch 
and the Green Valley ranch. The property is situated near the 
Calapooya Creek some three miles, more or less, westerly of Oakland 
and Sutherlin, OR. Marvin and Maureen Hegge currently own and 
occupy approximately 250 acres of the original Bemis ranch. The 
address of the Hegge ownership is 149 Rolling Ridge Road, Oakland, 
OR 97462. 

3. To the best of my knowledge my grandfather and grandmother 
acquired the original ranch property somewhere between 1905 and 
1909. The family moved from Albert Lee, Minn. to Douglas county 
when my father was approximately five years old. My father was 
born April 25, 1899. Soon after the family arrived in Roseburg, my 
grandfather purchased the property. 

4. The buildings and improvements constructed by my grandfather 
included a house, outhouse, two barns, a garage, equipment shed and 
utility shed. The property was fenced and cross fenced. The water 
supply for domestic use and watering stock consisted of a spring 
located approximately a mile or so north and up hill from the 
residence. 

5. My grandfather installed the pipe line from the spring to the 
house and continually maintained the spring and water intake to 
insure a continuous water supply. 

6. The original Bemis property was used primarily for raising 
sheep, turkeys and a portion of the property was planted as a prune 
orchard. A lower acreage across the road near the Calapooya Creek 
was planted in hay and alfalfa. 

7. During the summers of my childhood between 1939 and 1949 my 
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father, Clifford W. Bemis, my mother and I visited the ranch at 
least once a year during which time my father assisted my 
grandfather with the farm work. When I was approximately 15 years 
old I spent several weeks during the summer at the ranch. 

8. When my grandfather died in my father purchased the ranch from 
his two sisters and two brothers who were the other heirs and 
devisees of my grandfather. Since that time the property has been 
sold several times and finally was divided and sold in smaller 
parcels. One of the parcels of approximately 250 acres included 
the buildings described above and is the parcel now occupied and 
owned by Marvin and Maureen Hegge. 

9. At all times during ownership and occupancy of the ranch 
property by my grandfather and my father the only source of 
domestic water was the spring described above. 

10. To the best of my knowledge the use and maintenance of the 
spring as a water supply source was continous and without 
interruption. 

/ Richard C.  emi is 

Subscribed and sworn to this ~ f l d a y  of November, 1991. 

My ko&ission Expires : ;Y,J y7 yy 



AFFIDAVIT 
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L h ,  , 

My name is Kathleen A. Reed. I reside at 1123 Driver Valley Road, 
Oakland, Oregon. 

From 1969 through 1975, my husband (now deceased) and I owned the 
property which now is in the ownership of Mr. and Mrs. Marvin Hegge 
(Creek Bank Farms, Inc.) located in Sections 2, 11, and 12, 
Township 25 South, Range 6 West, W.M. 

During this period of time, a spring located in the southeast 114 
of Section 2 provided the water for domestic and livestock use. 

The delivery system during this period of time was plastic pipe 
from the spring to the house with hose bibs along the way for stock 
use. 

It was my understanding when we purchased the property that this 
source had provided the water for domestic and livestock use from 
around the turn of the century. 

4 
//Gi-<t&-, L q ,  L ~ A A  4' y/rJ /yu/ 
Kathleen A. Reed Date 

Notarvi Public for State of Oreqon 

My Commission Expires: - 9 - k.3 



AFFIDAVIT 

My name is Delia E. Trumbo. I reside at 1012 Rochester Bridge 
Road, Oakland, Oregon. 

I was born in 1905. I have lived in this vicinity all of my life. 
I am familiar with the source of water that serves the property in 
Sections 2, 11, and 12, Township 25 South, Range 6 West, W.M. 
presently owned by Mr. and Mrs. Marvin Hegge (Creek Bank Farms, 
Inc.) . 
The source of water is a spring located in the southeast 1/4 of 
Section 2. I have first-hand knowledge that it has provided the 
farm with water for domestic and livestock use from approximately 
1917 to the present time. I can remember going to the spring as a 
child. I can also remember Mr. F. A. Bemis doing maintenance work 
on the spring as well as Mr. William Link, both of whom owned the 
property at one time or another. 

My earliest memory of the delivery system (approximately 1917) is 
that of a pipeline from the spring to the house. It is my opinion 
that the water has been used for domestic and livestock use since 
1905, and that the delivery system from 1905 to 1917 was also a 
pipeline. However, my first-hand knowledge is limited from 
approximately 1917 to the present time. 

/7 r >;,&d=x> * I 
Delia E. Trumbo 

9Z-w- X I  / f7/ 
Date 

Notary Public for State of Oreqon 

2'/ / 9 F /  
date / ' 

My Commission Expires: Cz'-/?- 73 



EXHIBIT A 

A p a r c e l  o f  land l o c a t e d  i n  Sec t ions  2 ,  11 and 12 of  Township 25 South ,  
Range 6 West, Willamette Meridian, being a p o r t i o n  of t h a t  p a r c e l  o f  l and  
desc r ibed  i n  a deed t o  Robert D.  and Mary C. F l o t o  and Robert K .  and Cynthia 
A .  Speedy as recorded i n  Instrument No. 77-0203 of t h e  Records o f  Douglas 
County, Oregon and being more p a r t i c u l a r l y  desc r ibed  as  fo l lows:  

BEGINNING at t h e  Northwest corner  o f  t h e  E l i s h a  Williamson Donation Land 
Claim No. 48,  S e c t i o n  12, Township 25 South, Range 6 West, Wil lamet te  
Meridian, being a l s o  t h e  Northwest corner  of t h a t  p a r c e l  o f  l and  conveyed t o  
George A .  and Delia Emma Trumbo a s  recorded i n  Volume 100, Page 205 o f  t h e  
Deed Records o f  Douglas County, Oregon; thence South 0 "  11' 40" Eas t  on t h e  
Westerly l i n e  o f  s a i d  Donation Land Claim No. 48 and a l s o  t h e  Westerly l i n e  
of  s a i d  Volume 100,  Page 205, 780.97 feet t o  a 518 i n c h  i r o n  rod on t h e  
Westerly r i g h t  o f  way l i n e  o f  County Road No. 76 ,  as r e l o c a t e d ;  thence  t h e  
fo l lowing courses  a long  s a i d  Westerly r i g h t  o f  way l i n e :  

191.47 f e e t  a long t h e  arc o f  a 1462.40 f o o t  r a d i u s  curve  l e f t  ( t h e  long  
chord b e a r s  South 14 '  16 '  24" West, 191.33 f e e t )  t o  a 518 inch  i r o n  r o d ,  
South 10' 31' 21" West, 361.33 f e e t  t o  a 518 inch i r o n  rod,  South 16' 23' 
31" West, 99.06 f e e t  t o  a 518 inch  i r o n  rod,  289.33 f e e t  a long  t h e  a r c  of  a 
914.93 f o o t  r a d i u s  curve  r i g h t  ( t h e  long chord b e a r s  South 19' 35' 06" West, 
288.12 f e e t )  t o  a 518 inch  i r o n  rod,  South 26' 10 '  22" West, 101.47 f e e t  t o  
a 518 inch  i r o n  r o d ,  South 34' 55' 45" West, 132.94 feet t o  a 518 inch  i r o n  
rod on t h e  Westerly l i n e  o f  s a i d  Donation Land Claim No. 48;  thence  North 
88' 54' 42" West a long s a i d  Westerly l i n e  and l e a v i n g  t h e  Westerly r i g h t  of 
way l i n e  o f  County Road No. 76,  271.14 f e e t  t o  a 314 inch i r o n  p i p e  a t  the  
most Westerly Northwest co rne r  o f  s a i d  Donation l a n d  Claim No. 48;  thence 
South 0'  13' 49" West con t inu ing  along t h e  West l i n e  o f  Donation Land Claim 
No. 48 ,  395.60 f e e t  t o  a 518 inch i r o n  rod on t h e  Westerly r i g h t  o f  way l i n e  
of County Road No. 76 ;  thence South 35' 55' 45" West l e a v i n g  s a i d  Westerly 
l i n e  o f  Donation l and  Claim No. 48 and along s a i d  Westerly r i g h t  of  way 
l i n e ,  345.10 f e e t  t o  a 518 inch i r o n  rod;  thence con t inu ing  a long s a i d  
Westerly r i g h t  o f  way l i n e ,  195.53 f e e t  a long t h e  a r c  o f  a 208.73 f o o t  
r a d i u s  curve  r i g h t  ( t h e  long  chord bea r s  South 61' 44 '  46" West, 188.46 f e e t  
t o  a 518 inch  i r o n  rod 30 f e e t  r i g h t  o f  Engineer ' s  c e n t e r l i n e  s t a t i o n  " A "  
2+23.61 o f  County Road No. 76,  s a i d  p o i n t  a l s o  be ing  30 f e e t  r i g h t  o f  
Eng inee r ' s  c e n t e r l i n e  s t a t i o n  5+00.00 o f  County Road No. 10;  thence  l eav ing  
t h e  Westerly r i g h t  o f  way l i n e  of  County Road No. 76 and a long  t h e  Northerly 
r i g h t  o f  way l i n e  o f  County Road No. 10 t h e  fo l lowing courses :  

Exh ib i t  "A"  Continued 
Order No. 19178 
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South 89' 12' 08" West, 365.41 f e e t  t o  a p o i n t ,  North 81' 55' 46" West, 
132.02 f e e t  t o  a p o i n t ,  North 83' 28' 23'' West, 145.83 f e e t  t o  a p o i n t ,  
North 84' 56' 56" West, 98.05 f e e t  t o  a p o i n t ,  214.84 f e e t  a long t h e  a r c  
of  a 1602.20 f o o t  r a d i u s  curve  r i g h t  ( t h e  long chord b e a r s  North 73' 30' 
22" West, 214.67 f e e t )  t o  a p o i n t ,  North 59' 35' 50" West, 257.43 f e e t  t o  
a p o i n t ,  292.32 f e e t  a long t h e  arc o f  a 557.46 f o o t  r a d i u s  curve  l e f t  ( t h e  
long chord b e a r s  North 84' 41' 13" West, 288.99 f e e t )  t o  a p o i n t ,  North 
85' 04' 55" West, 71.50 f e e t  t o  a po in t ;  thence North 14' 26' 24" West 
l eav ing  s a i d  Nor ther ly  r i g h t  of way l i n e  and a long an e x i s t i n g  fence  l i n e ,  
312.27 f e e t  t o  a 518 i n c h  i r o n  rod;  thence North 31' 21' 58" West 
con t inu ing  a long  s a i d  fence  l i n e ,  462.74 f e e t  t o  a 518 i n c h  i r o n  rod;  
thence North 0' 03' 24" West con t inu ing  along s a i d  f ence  l i n e ,  674.15 f e e t  
t o  a 518 i n c h  i r o n  rod ;  thence North 12' 46' 04" West l e a v i n g  s a i d  fence  
l i n e ,  765.71 f e e t  t o  a n a i l  and b r a s s  washer set i n  t o p  o f  a fence  corner  
p o s t ;  thence  North 6' 46' 33" West, 371.60 f e e t  t o  a n a i l  and b r a s s  washer 
set i n  t o p  o f  a f e n c e  c o r n e r  p o s t ;  thence North 50' 46' 34" E a s t ,  285.75 
f e e t  t o  a 518 i n c h  i r o n  rod ;  thence North 4' 44' 52" West, 117.10 f e e t  t o  
a 518 i n c h  i r o n  rod;  thence  South 80' 00' 00" West, 214.94 f e e t  t o  a 518 
i n c h  i r o n  rod;  thence  North 2040.17 f e e t  t o  a 518 i n c h  i r o n  rod;  thence 
South 57' 49' 49" E a s t ,  2608.33 f e e t  t o  a 518 i n c h  i r o n  rod;  thence South 
79' 51' 07" E a s t ,  612.66 feet t o  a 518 i n c h  i r o n  rod on t h e  Westerly l i n e  
of t h a t  p a r c e l  of  l and  descr ibed i n  a deed t o  Geroge A .  and De l i a  Emma 
Trumbo a s  recorded i n  Volume 123, Page 149 of t h e  Deed Records of  Douglas 
County, Oregon; thence  South 0' 06' 48" East  a long s a i d  Westerly l i n e ,  
905.00 f e e t  t o  a 518 i nch  i r o n  rod a t  the  Southwest c o r n e r  of  s a i d  Volume 
123, Page 149; thence  North 89' 32' 20" Eas t  a long t h e  South l i n e  of s a i d  
Volume 123, Page 149, 237.40 f e e t  t o  t h  p o i n t  o f  beginning.  



CYNTHIA SPEEDY DESCRIPTION 

A p a r c e l  o f  l a n d  l o c a t e d  i n  S e c t i o n s  2  and  11 o f   owns ship 
25 South ,Range  6  West, W i l l a m e t t e  M e r i d i a n ,  b e i n g  a  p o r t i o n  o f  
t h a t  p a r c e l  o f  l a n d  d e s c r i b e d  i n  a  d e e d  t o  R o b e r t  D .  and  Mary C .  
F l o t o  and  R o b e r t  K .  a n d  C y n t h i a  A.  Speedy  as r e c o r d e d  i n  I n s t .  N O .  
77-0203 o f  t h e  Reco rds  o f  Doug la s  County ,  Oregon and  b e i n g  more 
p a r t i c u l a r l y  d e s c r i b e d  as  f o l l o w s :  

B e g i n n i n g  a t  a 5/8" i r o n  r o d  f rom wh ich  t h e  1 / 4  C o r n e r  common 
t o  S e c t i o n s  1 a n d  2  o f  Township 25 S o u t h ,  Range 6  West, W i l l a m e t t e  
M e r i d i a n  bears N.34°56135"E. ,  1647 .26  f e e t ;  t h e n c e  S . 6 8 ° 3 0 ' 4 4 " E . ,  
431.10 f e e t  t o  a  5/8" i r o n  r o d ;  t h e n c e  S .67°05 '02"E . ,  197.54 f e e t  
t o  a  5 /8"  i r o n  r o d ;  t h e n c e  ~ . 9 ~ 4 7 ~ 5 0 " W . ,  1357 .58  f e e t  t o  a 5/8" 
i r o n  r o d  on  t h e  Nor th  l i n e  o f  t h a t  p a r c e l  o f  l a n d  d e s c r i b e d  i n  a  
d e e d  t o  Creek  Bank Farm, I n c .  as r e c o r d e d  i n  I n s t .  No, 80-9414 
o f  t h e  Reco rds  o f  Doug la s  County ,  Oregon;  t h e n c e  N.57°49'49"W.,  
1000 .00  f e e t  t o  a  5/8" i r o n  r o d  a t  t h e  N o r t h w e s t  C o r n e r  o f  s a i d  
I n s t .  No. 88-9414; t h e n c e  a l o n g  t h e  w e s t e r l y  bounda ry  o f  s a i d  I n s t .  
No. 88-9414 t h e  f o l l o w i n g  c o u r s e s :  

Sou th ,2040 .17  f e e t  t o  a  5 /8"  i r o n  r o d ,  
N .80°00 '00"E . ,  214.94 f e e t  t o  a  5 /8"  i r o n  r o d ,  
S .4O44 '52"E. ,  117 .10  f e e t  t o  a 5/8" i r o n  r o d ,  
S .50°46 '34"W.,  285 .75  f e e t  t o  a n a i l  a n d  b r a s s  washe r  set  i n  
t o p  o f  a f e n c e  c o r n e r  p o s t ,  
S .6 °46133"E . ,  371.60 f e e t  t o  a n a i l  a n d  b r a s s  w a s h e r  s e t  i n  
t o p  o f  a f e n c e  c o r n e r  p o s t ,  
S .12°46 '04"E. ,  7 6 5 . 7 1  f e e t  t o  a 5/8" i r o n  r o d  i n  a f e n c e  l i n e ,  
S .0°03 '24"E.  a l o n g  s a i d  f e n c e  l i n e ,  674 .15  f e e t  t o  a 5/8"  i r o n  r o d ,  
S .31°21 '58"E .a long  s a i d  f e n c e  l i n e ,  462.74 f e e t  t o  a 5/8" i r o n  r o d ,  
S .14°26 '24"E.  a l o n g  s a i d  f e n c e  ' l i n e ,  312.27 f e e t  t o  a  5 /8"  i r o n  rod  
a t  t h e  S o u t h w e s t  c o r n e r  o f  s a i d  I n s t .  N o .  88-9414 and  on  t h e  
N o r t h e r l y  f i g h t  o f  way l i n e  o f  County  Road N o .  1 0 ;  

t h e n c e  l e a v i n g  s a i d  w e s t e r l y  l i n e  o f  I n s t .  No. 88-9414 a n d  a l o n g  
t h e  N o r t h e r l y  r i g h t  o f  way l i n e  o f  County  Road No. 1 0  t h e  f o l l o w i n g  
c o u r s e s  : 

N.85°05'411'W., 7 . 7 1  f e e t  t o  a p o i n t ,  
S.65°42'59"W.,  258 .31  f e e t  t o  a p o i n t ,  
S.80°17'26"W., 457.54 f e e t  t o  a p o i n t ,  
N.89°29'07"W., 87 .80  f e e t  to  a p o i n t ,  
N.84°42'51"W., 235.05 f e e t  t o  a p o i n t ,  
177 .78  f e e t  a l o n g  t h e  arc  o f  a  681.20 f o o t  r a d i u s  c u r v e  t o  t h e  
r i g h t  ( t h e  l o n g  c h o r d  o f  wh ich  b e a r s  N.64°50'10"W., 1 7 7 . 2 5  f e e t )  
t o  a  p o i n t ,  
N.56°26'40"W., 313 .13  f e e t  t o  a p o i n t ,  
b1.58°37'50"W., 403 .03  f e e t  t o  a  p o i n t  o n  t h e  E a s t  l i n e  o f  t h a t  
p a r c e l  o f  l a n d  d e s c r i b e d  i n  a d e e d  t o  P h i l i p  R.  a n d  Mary C.  
T u r n b u l l  as r e c o r d e d  i n  I n s t .  N o .  74-202 o f  t h e  R e c o r d s  o f  
Douglas  County ,  Oregon;  

t h e n c e  l e a v i n g  s a i d  N o r t h e r l y  r i g h t  o f  way l i n e  a n d  a l o n g  t h e  
e a s t  l i n e  o f  s a i d  I n s t .  No. 74-202, N.0°34 '05"E. ,  1 5 7 9 . 0 5  f e e t  t o  
a  8"x3" s t o n e  a t  t h e  N o r t h e a s t  C o r n e r  o f  s a i d  I n s t .  No. 74-202,  
s a i d  s t o n e  a l so  b e i n g  t h e  S o u t h e a s t  c o r n e r  o f  t h a t  p a r c e l  o f  l a n d  
d e s c r i b e d  i n  a d e e d  t o  Robert Sme t s ,  e t .  a l .  a s  r e c o r d e d  i n  I n s t .  
No. 88-404 o f  t h e  r e c o r d s  o f  Doug la s  Coun ty ,  Oregon;  t h e n c e  
N.0°18'51"W., a l o n g  t h e  east  l i n e  o f  s a i d  I n s t .  N o .  88-404,  2642.24 
f e e t  t o  t h e  S o u t h  1 / 4  C o r n e r  o f  S e c t i o n  2 ,  Township 25 S o u t h ,  Range 
6  West, W . M . ;  t h e n c e  N o r t h  a l o n g  t h e  West l i n e  o f  t h e  S o u t h e a s t  
q u a r t e r  o f  s a i d  S e c t i o n  2  t o  a p o i n t  417 .43  f e e t  S o u t h  o f  t h e  
S o u t h w e s t  C o r n e r  o f  t h e  S o u t h w e s t  q u a r t e r  o f  t h e  S o u t h e a s t  q u a r t e r  
o f  s a i d  S e c t i o n  2 ,  s a i d  p o i n t  b e i n g  t h e  s o u t h w e s t  C o r n e r  o f  t h a i  
p a r c e l  o f  l a n d  d e s c r i b e d  i n  a deed t o  Bar re t t  F. a n d  Tami J .  Braz 
a s  r e c o r d e d  i n  I n s t .  No. 87-9232 o f  t h e  Keco rds  o f  Douglas  Coun ty ,  
Oregon;  t h e n c e  a l o n g  t h e  S o u t h  a n d  E a s t  l i n e s  o f  I n s t .  No. 87-9232 
t h e  f o l l o w i n g  c o u r s e s :  

. . E a s t ,  1043.55 f e e t  o n  a l i n e  p a r a l l e l  t o  t h e  N o r t h  l i n e  o f  s a i d  
S o u t h w e s t  q u a r t e r  o f  t h e  S o u t h e a s t  q u a r t e r ,  
N o r t h ,  417.43 f e e t  t o  a p o i n t  on  s a i d  N o r t h  l i n e ,  
E a s t ,  t o  t h e  S o u t h e a s t  1/16 C o r n e r  o f  s a i d  S e c t i o n  2 ,  
Nor ' th a l o n g  t h e  E a s t  l i n e  o f  t h e  N o r t h w e s t  q u a r t e r  o f  t h e  Sou th -  
eas t  q u a r t e r  o f  S e c t i o n  2  t o  a p o i n t  t h a t  b e a r s  N.56°26'20"W.,  
o f  t h e  p o i n t  o f  b e g i n n i n g ;  

t h e n c e  l e a v i n g  t h e  E a s t  l i n e  o f  s a i d  I n s t  No. 87-9232,  ~ . 5 6 ~ 2 6 ' 2 0 " ~ . ,  
t o  t h e  p o i n t  o f  b e g i n n i n g  and  c o n t a i n i n g  200 acres, more or  less .  



VESTEE 

CYNTHIA ANN MANDERO, who acquired title as Cynthia Ann Speedy 

Description: 

The following described property lying in Sections 1 and 2, 
Township 25 South, Range 6 West, W.M., Douglas County, 
Oregon: Beginning at a point on the Westerly right of way 
line of County Road No. 23, that bears South 73" 11' 11" 
East 2090.67 feet from the quarter section corner between 
Sections 1 and 2, Township 25 South, Range 6 West, W.M., 
Douglas County, Oregon; thence Northerly along the Westerly 
right of way line of said County Road No. 23 to its 
intersection with the Northerly line of the property 
conveyed to Robert D. Floto, et al, recorded in Book 621, 
Page 261, records of Douglas County, Oregon, Recorder's No. 
77-0203; which point is due East of the Southeast corner of 
Lot 2, in Section 1, Township 25 South, Range 6 West, 

DESCRIPTION CONTINUED ON FOLLOWING PAGE 



.# PAGE 2  
;' M r .  Randy G a r r i s o n  

June  21,  1 9 9 1  
ORDER NO. 70656-DC 

( d e s c r i p t i o n  c o n t i n u e d )  

W . M . , ;  t h e n c e  due  West t o  a Wes te r ly  boundary o f  t h e  J . L .  
G i l b e r t  DLC No. 61 ,  s a i d  township  and r a n g e ,  and  t h e  
S o u t h e a s t  c o r n e r  o f  Lot  2 ,  S e c t i o n  1, s a i d  t o w n s h i p  and 
range; t h e n c e  d u e  West a l o n g  t h e  S o u t h  l i n e  o f  Lo t  2 and  
Lot  1, s a i d  townsh ip  and r a n g e ,  and t h e  Nor th  l i n e  o f  t h e  
N o r t h e a s t  q u a r t e r  o f  t h e  S o u t h e a s t  q u a r t e r  o f  S e c t i o n  2 ,  t o  
t h e  Nor thwest  c o r n e r  o f  t h e  N o r t h e a s t  q u a r t e r  o f  t h e  
S o u t h e a s t  q u a r t e r  o f  s a i d  s e c t i o n  2 ,  s a i d  t o w n s h i p  and 
r a n g e ;  t h e n c e  S o u t h e r l y  a l o n g  t h e  West l i n e  of  t h e  
N o r t h e a s t  q u a r t e r  o f  t h e  S o u t h e a s t  qua r t e r  o f  s a i d  
S e c t i o n  2  t o  a p o i n t  t h a t  b e a r s  Nor th  56"  26 '  20" West o f  
t h e  p o i n t  o f  b e g i n n i n g  o f  t h a t  p r o p e r t y  conveyed t o  W i l l i a m  
E. Smets ,  e t  ux ,  by deed  r e c o r d e d  i n  Book 1060,  Page 993,  
r e c o r d s  o f  Douglas  County, Oregon, R e c o r d e r ' s  No. 89-07767: 
t h e n c e  a l o n g  s a i d  Smets  N o r t h e r l y  p r o p e r t y  l i n e  S o u t h  56"  
26 '  20" E a s t  t o  a  5/8If i r o n  rod ,  a t  t h e  p o i n t  o f  b e g i n n i n g  
o f  s a i d  Smets  p r o p e r t y ,  South  68'  30 '  4 4 "  E a s t  431.10 f e e t  
t o  a 5/8" i r o n  r o d  and South  67' 05 ' 02" E a s t  197.54 f e e t  
t o  a  5/8" i r o n  r o d ;  t h e n c e  l e a v i n g  s a i d  Smets  N o r t h e r l y  
p r o p e r t y  l i n e  and r u n n i n g  d u e  North t o  a  p o i n t  on t h e  Sou th  
l i n e  o f  t h e  N o r t h e a s t  q u a r t e r  o f  t h e  S o u t h e a s t  q u a r t e r  of  
S a i d  S e c t i o n  2 ;  t h e n c e  r u n n i n g  on a  l i n e  d u e  E a s t  t o  a  
W e s t e r l y  l i n e  o f  t h e  s a i d  ~ i l b e r t  DLC # 6 1  i n  S e c t i o n  1, 
s a i d  t o w n s h i p  and r a n g e , a n d  c o n t i n u i n g  d u e  E a s t  600 f e e t  
more o r  less t o  its i n t e r s e c t i o n  w i t h  t h e  center l i n e  of 
t h e  easement  a s  se t  f o r t h  i n  i n s t r u m e n t  r e c o r d e d  i n  Book 
8 2 3 ,  P a g e  2 0 1 ,  r e c o r d s  o f  Douglas  County,  Oregon, 
R e c o r d e r ' s  N o .  82-07220; t h e n c e  N o r t h e r l y  a l o n g  t h e  c e n t e r  
l i n e  o f  s a i d  easement  t o  t h e  p o i n t  o f  b e g i n n i n g .  

* * * * * * * * * * END OF LEGAL DESCRIPTION * * * * * * * * * * 



580 South State Street 

F, 6-N Consulting Engineer Sutherlin. Oregon 974 79 

CIVIL ENGINEER 

LAND SURVEYOR 

WATER RIGHTS EXAMINER 

November 22, 1991 1. ' .  

Oregon Water Resources Department 
3850 Portland Road N.E. 
Salem, Oregon 97310 

Attention: Donald E. Knauer, Adjudication Specialist 

Re: Surface Water Registration Statement (Creek Bank Farm, Inc.) 

Dear Mr. Knauer: 

As agent for Creek Bank Farm, Incorporated, I submit the following 
documents: 

Completed Pre-1909 Vested Water Right Claim Form 
Pre-1909 Vested Water Right Claim Map 
Legal description (Exhibit A) of the property in the name of 
Creek Bank Farm, Incorporated 
Legal description of the property in the name of Cynthia 
Speedy 
Legal description of the property in the name of Cynthia 
Ann Mandero 
Check #I16 in the amount of $400 
Affidavit signed by Delia E. Trumbo 
Affidavit signed by Kathleen A. Reed 
Affidavit signed by Richard C. Bemis. 

Names and mailing addresses of other property owners involved: 

Document #4: William and Eve Smetz 
777 Rolling Ridge Road 
Oakland, Oregon 97462 

Document #6: Cynthia Mandero and/or M. Bayard 
3954 Green Valley Road 
Oakland, Oregon 97462 

Please acknowledge the receipt of this claim and advise me of the 
file number assigned to it. 

Very truly you 

// James F. Gosson, CWRE 
CC: Creek Bank Farm, Inc. 
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'W 
EXHIBIT ' A '  

A p a r c e l  o f  l a n d  l o c a t e d  i n  S e c t i o n s  1. 2. 11 tmd 12 o f  Township 25  South.  Range 6 
West. Willamette Meridian,  Douglas County. Orcgon, n r~d  b c i  ng more p a r ~ ~ ~ E S O U ~ C E S  
dasc r i bed  a s  fo l lows  : 

EEGINNINO a t  t h e  Northwest co rne r  o f  t h e  E l i s h a  Williamson Donation Land Claim No. 
43. S e c t i o n  12. Township 25 South. Range 6 West. be ing  a l s o  t h e  Northwest c o r n a r  o f  
a p a r c e l  o f  l and  conveyed t o  Gcorgc A.  and Del ia  Emma Trumbo desc r i bed  i n  Volume 100, 
Page 205. o f  Deed Records o f  Douglas Count)*, Orcgon. and be ing  a l s o  a p o i n t  i n  t h e  
South boundary o f  a p a r c e l  o f  l and  ccnvcyed to  t h ~  s a i d  Trumbos as  de sc r i bed  i n  
Voltme 123,  Page 149. o f  s a i d  t tecords;  t hence  West a long  t h e  South boundary t he r eo f  
to tp-  Southwest c o r n e r  t he r eo f ;  thence  North a l o n g  t h e  West boundary o f  s a i d  p a r c e l  
t o  t h e  Northwest c o r n e r  t h e r e o f ;  thence  East a long  t h e  North boundary o f  s a i d  p a r c e l  
to  t h e  Southwest  c o r n e r  o f  t h a t  p a r c e l  o f  l and  conveyed t o  V e r i l  A. and Hazel M. 
Martin a s  de sc r i bed  i n  Volume 126. Pnge 110. o f  s a i d  Records; thence  Nor the r l y  a l ong  
t h e  West boundary o f  s a i d  p a r c e l  a s  fo l lows:  

North lo West 14.0 c h a i n s ,  North 76O West 2.95 c h a i n s .  North 36' 45' West 4.02 cha in s .  
North 32' 15' West 1.84 cha in s .  North 5' 10 '  West 8.60 c h s i n s ;  West to a Westerly 
boundary o f  t h e  J. L. G i l b e r t  Donation Land Claim No. 61. s a i d  Tounship and Range. 
a t  t h e  Sou thea s t  c o r n e r  o f  Lot 2. S e c t i o n  I ,  s a i d  Township and Range. and !.(orth 
a long  s a i d  Donation Land Claim boundary and Eas t  toundary o f  s a i d  l a t  2 to an wlgle  
co rne r  o f  s a i d  Donation Land Claim. be ing  t h e  Northwest co rne r  o f  s a i d  c a r t i n  p a r c e l .  
and a l s o  a p o i n t  i n  t h s  South  boundary o f  a p a r c e l  o f  l and  conveyed to W. A. 
Davidson as d e s c r i b e d  i n  Volume 5 8 ,  Page 125. o f  s a i d  Records; thence  West a long  a 
South boundary o f  s a i d  Donation Land Claim and a South boundary o f  s a i d  Davidson 
p a r c e l  t o  a Southwest  co rne r  o f  s a i d  G i l b e r t  Donation Land Claim. be ing  a l s o  a p o i n t  
i n  t h e  l i n e  between S e c t i o n s  1 and 2 ,  s a i d  Township and Range; thence  South  a long  
s a i d  Sec t i on  l i n e  t o  t h e  q u a r t e r  c o r n e r  between s a i d  Scc t i one .  be ing  a l s o  a 
Sou thea s t  c o r n e r  o f  s a i d  Davidson p a r c e l ;  thence West a l ong  t h e  Eaet-West 
mid-sect ion l i n e  of  s a i d  S e c t i o n  2. and a long  s a i d  S o u t h l i n e  o f  Davidson p a r c e l  t o  a 
p o i n t  i n  t h e  Eas t  l i n e  of a p a r c e l  o f  l and  conveyed t o  L' D. Whitehead aa describe.! 
i n  Volume 138. Page 285. of s a i d  Records. be ing  t h e  Northwest c o r n e r  o f  t h e  
Nor theas t  q u a r t e r  of Southwest  q u a r t e r  o f  s a i d  S e c t i o n  2;  thence  Sou th  a l o n g  s a i d  
proper ty  l i n e  and t h e  West l i n e  o f  s a i d  Nor thea s t  q u a r t e r  o f  Southwest  q u a r t e r  t o  
t he  Southwest c o r n e r  t h e r e o f ,  b e i n g  a Sou thea s t  c o r n e r  o f  s a i d  Whi.tehead p a r c e l ;  
thence  West a l ong  a South  boundary o f  s a i d  p a r c e l  and t h e  North l i n e  o f  t h e  
Southwest q u a r t e r  o f  Southwesr q u a r t e r  t o  t h e  l i n e  between S e c t i o n s  2 and 3 s a i d  
Tounship and Range: thence  South a l o n g  s a i d  l i n e  t o  t h e  c o m e r  to S e c t i o n s  2 .  3. 10 
and 11 s a i d  Township and Range. and c o n t i n u i n g  South a long  t h e  l i n e  between S e c t i o n s  
10 and 11 to t h e  mozt Nor ther ly  comer o f  a p a r c e l  conveyed t o  s a i d  W. D. Whitehead 

a s  de sc r i bed  i n  Volume 138. Page 285, o f  s a i d  Records: thence a long  t h e  Eas t  
boundary o f  s a i d  P a r c e l  as fo l lows:  

25-66-O/- - 00700, O d  700 
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i f b i t  'AC continued k' 
rrder.No. 24536 

Southeast corner thereof. being a l so  a point i n  the North boundary of tha t  parcel of 
lnnd convoyed to  Evelyn E. Rose as  described i n  Volume 223, Pages 613 and 615 of 
said Records; thence E a s t  along the,North boundary of sa id  Parcel t o  the Northeast 
corner thereof; thence along the East boundary of sa id  parcel as follovs: 

South 28.50 chains. South 57' 45' East 4.25 chains. South 60' 30' East 10.7 chains. 
South 3 15' East 6.97 chains to the center  l i n e  of the Calapoaya Creek; thence along 
said center  l i n e  of Creek upstreaa as follows: 

South 78' 15' East 7.75 chgins. South 80' 15' East 1.82 chains. North 88' 15' East 
i0.84 chains, a r . d ~ ~ c t h h a f ~ l 2 - c h a ~ ~ e f o  the Northeast corner thereof being 
a l so  a point i n  the West boundary of Elisha Williamson Donation Land Claim No. 48, 
said Township and Range; thence along the boundaries of sa id  Donation Land Claim M 

follows : 

North 9.0 chains--to a-Northwest comer  thereof,  East 9.50 chains t o  an i n t e r i o r  
~ i i i m r n e r  thereof.  and North 28.46 chains to  the place of beginning. Excepting 
therefrom any portion of the parcel of land conveyed t o  Oregon S t a t e  Highway 
Commission described i n  Volume 173. Page 2 9 4 , o f  said Records, Contained within the 
above descr ipt ion.  a l l  i n  Sections 1. 2. 11 and 12, Township 25 South. Range 6 West, 
Willamette Meridian. Douglas County. Oregon. 

ALSO the  Southeast quarter  of the Northwest quarter.  Section 2. Township 25 South, 
Range 6 West. Willamette Meridian, Douglas County. Oregon. 

EXCEPTING THEREFROM t h a t  property sold t o  the S t a t e  of Oregon by and through i ts 
S t a t e  Highway Commission. as described i n  Deed Recorded i n  Volume 270. Recorder's No. 
238881, Deed Records, Douglas County, Oregon. 

ALSO EXCWTINGTHEREFROM those property described i n  Instrument Nos. 77-12489, 
80-10950, 82-2238. 83-2939. 87-5763. 87-9232, 88-404, 88-9414. 88-9421. 89-7767 and 
91-10286, Deed Records. Douglas County, Oregon. , 

Order Ho. 14536 
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Oregon irater &sources Department 
3850 Port land &ad iU 
Salem, Ud 97310 

&: Surface ruater deg i s t r a t ion  Statement (buklt #47) 

h c l o s e d  are copies of' the cover and t i t l e  gages t o  t h e  book Lizards in t h e  Well, 

Tales of the Umpqua in which the s t o r x  t i t l e d  "A Man ca l l ed  &mis l '  is t o l d  by 
.. 

Charles kccord. klease add t h i s  information t o  our durface b a t e r  l i eg i s t r a t ion  

Statement. 

Thank you, 











Forward 

It lies in the southern foot of the Willamette Valley. On the 
east are the magnificent Cascades. On the west, the Pacific 
Ocean. Pioneers came by the thousands and knew this would be 
their home. 

Douglas County is one of the most beautiful landscapes on 
Earth. But it is the people that make it the truly spectacular 
place that it is. The pages that fill this book retrieve a special 
history. The stories told are about families and hardship and 
inspiration and a time that has just about turned the comer. It is 
with special gratitude that we glimpse into their lives for just a 
short time. 

To all who came and told their stories, and to all those who 
will come, this book is dedicated. 

Mary Durbin DeSmet 
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A Man Named 
Bemis 

By Charles A. McCord 
As told to Eva T. Logan 
Illustrated by Celia Jolley 

I 
n 1932 on a ranch of over a thousand acres just west of 
Oakland, I went to work for a man named Bemis, a Scot 
from the old country. Since his wife refused to live on the 
ranch, he spent most of his time in Roseburg with her. 

But I never knew, of course, when he was coming to inspect the 
ranch and to check up on me. 

Mr. Bernis was not only canny, he was also, to put it in plain 
American slang, tight, and therefore keenly aware of the value 
of the money he was paying me. So when, in the middle of 
sweltering heat, Mr. Bemis drove out to the ranch and discovered 
me asleep in mid-afternoon on a big low branch of a shady oak in 
front of the house, he drew himself up to his not-very-tallest and 
bellowed, "So this is the way you work when I ain't around!" 

Suddenly wide awake, I realized that the evidence against 
me was damning - I eased my long and sweaty body out of the 
tree. But perhaps because my surname gave me title to Scot's 
blood myself, I understood Mr. Bernis's anger. After he'd cooled a 
bit, I explained my seeming laziness. , 

The weather, I reminded him, was unusually hot, had stayed 
hot for days, and would likely be hot for days to come. And the 
horses, though willing workers, suffered mightily from the heat. 
In the first place, although I didn't say so to Bemis, they were 
unusually small for the heavy work on a farm. They struggled, 
boning their necks and straining gamely to pull the reaper around 
and around the hay field in the increasing heat of mid-day, 
sweating so profusely that they were lathered with foam. When 
that dried, they still looked as if frosted with soapsuds. I was 

afraid that the heat, combined with the difficulty of the work, 
would do them in. 

I therefore had decided that every morning, as long as the 
hot spell lasted, I would take them out of harness at about eleven 
o'clock, when the sun began to beat down most fiercely. For the 
next four hours they were free in the barnyard to drink at the 
watering trough and to wander into the barn for ga in  and for 



shade whenever they wanted to. When they and I were fed, 
watered and rested we all did a better job for the rest of the day. 

For the time being, however, when the horses were taken care 
of, I hoisted myself onto a large low branch of the oak, settled my 
skinny length along it, and went to sleep almost immediately. 

All this (minus the embroidery I did in telling it to you) I told 
to Mr. Bemis. However, red-faced and grim, he continued to 
regard me with suspicion. 

I tried once more. It was now almost four p.m., I said, and time 
to start haying again. The horses would be rested and we would 
work as long as we could see - probably until ten o'clock, or, if 
there was moonlight, even later. Then next morning at first light 
- about four o'clock - with the horses again in harness we'd 
work, as we had that day, until an hour before noon. 

Mr. Bernis looked relieved, "Oh," he said, understanding at 
last, "so that's the way you do it," and said no more. 

It still seems to me, as it did then on that hot and sticky 
August day, that when you're haying during a blistering hot 
spell, a twelve to fourteen hour working day, no matter how you 
slice the twenty-four, is still a full day's work for team and 
driver. The temperature was well into the 90's every day, and 
those small horses and I threshed 3,000 bushels of oats and 
wheat, and cut 100 tons of hay. 

In addition to the hay-making, there were turkeys, sheep, a 
cow or two, and calves to care for daily. 

The turkeys were fairly easy to take care of. I filled their 
feeders from hoppers once a week. When the birds grew to weigh 
about three pounds, I put up long fence poles for roosts, supported 
by uprights. Most of the birds managed to flap up there to roost at 
dusk. However, we began to lose some of them 

One evening as I watched them settle for the night, I became 
aware that I was not the only watcher. Above them, roosting 
quietly in the darker dusk of a leafy tree, was a big owl. Soon it 
flew down and alighted, sociably enough, beside one of the young 
turkeys. In a few minutes he crowded closer. The fowl, evidently 
not enjoying the proximity, moved away. The owl soon followed 
and the uncomfortable turkey moved away again. Thus they 
continued, the owl moving close to the chick and the chick 
retreating, until the owl pushed it off the end of the roost, then 
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swooped down to intercept his dinner before the awkwardly 
flapping chick touched the ground. 

We lost several that way. They never seemed to learn. Years 
later my wife remarked of such a flock, "If they weren't stupid, 
they wouldn't be turkeys." 

A clutch of turkey eggs varies in number from fifteen to 
eighteen, but they were not always full clutches. As many as 
ninety percent of each clutch were fertile. Those eggs suspected of 
being infertile had to be tested; one day when Mr. Bemis was 
there, he decided to test some. We rolled a few thickness of 
newspaper into a cone and tucked a speckled egg in the large end, 
holding it steady with one hand while he placed the small end 
of the cone to his eye. The egg, with the bright sunshine trained 
on it (we were outside), was translucent enough for him to tell 
whether it was, or was not, fertile. With his head back and his 
eye sighting the egg at the far end of the cone, he squinted to 
confirm his suspicion that it was indeed rotten. But something 
went wrong. Perhaps the overripe fruit of the turkey started to 
fall and Bemis instinctively tightened his fingers on it; perhaps 
the egg was exceptionally thin-shelled or even cracked. Anyway, 
it broke, exploding all over his face. Rotten! I couldn't get within 
fifteen feet of him without gagging. But I couldn't stop laughing, 
even when I heard him mutter angrily, "Laugh, you damned 
fool!" 

While I worked for Mr. Bemis I received a dollar a day and 
board and room. 

He furnished the groceries -baking bread, meat packed in 
tins, oatmeal for breakfast - always oatmeal. He often 
commented, "Oats make fine horses." Perhaps Bemis was right 
about oats and horses, but I was reasonably sure that oatmeal did 
little for me. 

We also had bacon and ham and, from a little garden we 
picked roast'n ears and raspberries. He was there perhaps a 
third of the time. I did most of the cooking except when his wife 
came and cooked us a good meal with a roast and mashed 
potatoes, vegetables, and cake for dessert. She was a good cook. 

In December the temperature sank to nine degrees below zero 
and stayed there for four or five days - more than long enough 
for the water system to freeze. The "system" was a half-inch 
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pipe that had been in the ground for thirty years and had been 
installed for the benefit of the stock. Spouting a stream the size 
of a lead pencil, it quickly piled up a mound of ice six to eight feet 
long, four to five feet wide, and thick enough that the whole 
lump must have weighed at least one-and-a half tons. The sheep 
could go to the creek for water, but not the turkeys. We had to 
carry it to them in buckets, for they couldn't get to the fountain 
under its heavy coat of ice. 

There was nothing I could have done to prevent the freezing 
of the tiny pipe, and nothing I could do to deice it after it was 
frozen. But Bemis fired me anyway. Perhaps out of frustration, or 
maybe he still smarted at the memory of my laughter when the 
rotten turkey egg exploded in his face. 

Three or four miles west of Oakland that farm house, with 
the barn nearby, still stands. Nearly every day in summer a 
breeze blows cool over that ridge late in the afternoon. If any air 
is stirring, you can feel it then, in that place. 

Everybody's 
Telephone 

By Louis Brady 
As told to Mary Worley 

I 
n the early part of the century, gasoline was shipped 
from Portland to Glendale in five gallon cans. The 
railroad was very important to the Glendale-Azalea 
area. It brought groceries and most other supplies. 

Sometimes, the Bradys could get groceries at the Canyon Pass 
Hotel and Store. (Now known as the Azalea Store) 

Louis remembers the old party telephone. Everyone owned 
part of the company and worked to keep Everybody's Telephone 
system working. The telephone boxes contained two batteries and 
hung on the wall. Each house had a special ring, such as three 
long rings and two short rings, which would be thirty-two. One 
extra long ring generally meant emergency or important news and 
everyone listened as the caller announced a fire, birth, death, etc. 
To get a number in town or a party on another line, you rang one 
short ring. Central would answer and make the proper 
connections. The I. H. Smith family ran the telephone office in 
Glendale for several years. Rates were established at fifty cents 
a month. Dial phones didn't come until after 1950. 

Everyone raised a garden so they usually had a winter's 
supply of potatoes and root vegetables. Evergreen blackberries 
were plentiful along creeks. Dewberries were found in the logged - 
over areas. Wild strawberries were a special treat. Most pioneer 
families used mushrooms, Miner's lettuce, lambsquarter and other 
weeds for greens. Men and boys hunted deer, rabbits, ducks, geese, 
pigeons and other birds for meat. Cow Creek offered many fish, 
lots of chub and suckers and some trout. Salmon came up Bull Run 
and other small creeks. 



CLAIM OF BENEFICIAL USE 

CREEK BANK FARMS, INC. 

DIVERSION WORKS 

The diversion works in 1 9 9 1  consist of a wooden gathering box 
approximately 2 '  x 2 l  x 2 l .  

An infiltration gallery extends uphill from the gathering box for 
a distance of 1 7 5  to 1 9 0  feet. The physical details of the gallery 
are unknown. The inflow pipe from the gallery enters the uphill 
side of the gathering box approximately 213 of the way up from the 
bottom to the top. The outflow pipe exits the box on the downhill 
side at the bottom of the box. 

The elevation difference between the spring and the house is 
approximately 210  feet. The pipe length is approximately 4900  
feet . 
The elevation difference between the house and the 1 2 0 0  gallon 
holding tank is 62 feet. The pipe length is approximatley 1 8 0 0  
feet . 
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. . .  . . . . . . .  WATER RIGHTS EXAMINER 

January 4, 1992 

Oregon Water Resources Department 
3850 Portland Road N.E. 
Salem, Oregon 97310 

Attention: Don Knauer 

Re: Surface Water Registration Statement 47 (Creek Bank Farm) 

Enclosed is a modified map along with the original map as well as 
narrative describing the diversion works structure, elevation 
differences, and pipe lengths and two sheets of calculations 
identifying the capacity of the delivery system. 

The locations showing stockwater are hosebibs. 

Please contact me if you need additional information. 

James F. Gosson, CWRE /' 
I 

Enclosures 




