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Tom Byler, Director
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

Re: Protest of Les Peterson to PFO Issued in the Matter ofApplication for an
Extension ofTime for Permit G-17294, Water Right Application G-16359

Dear Director Byler:

This firm represents Les Peterson in connection with the above-referenced application and
protest. Enclosed please find the original and one copy of the Protest of Les Peterson and
Request for Contested Case Hearing for the referenced application and the required filing fees.

David E. Filippi
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cc: Client
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STATE OF OREGON
WATERRESOURCES DEPARTMENT

WATERRIGHTS DIVISION

Before the Director of the Water Resources Department

In the Matter ofApplication for an
Extension ofTime for Permit G-17294,
Water Right Application G-16359,
in the name of Les Peterson

)
)
)
)

PROTEST OF LES PETERSON
AND REQUEST FORCONTESTED
CASE HEARING

On May 2, 2017, the Oregon Water Resources Department (the "Department") issued a
proposed final order ("PFO") for anapplication for an extension of time to complete construction
and put water to beneficial use under Permit G-17294 ("Extension Application"). A copy of the
PFO is attached to th.is Protest as Exhibit A, and a copy of the Extension Application is attached
to this Protest as Exhibit B. Pursuant to ORS 537.6301), Les Peterson ("Peterson") protests the
PFO and requests a contested case hearing, because Peterson has demonstrated good cause for
the Department to allow the extension of time and the Department's refusal to allow the
extension would cause substantial hardship to Peterson.

1. Protestant'sName, Address, and Telephone Number

The Protestant's contact information is as follows:

Les Peterson
1415 Highland Road
Walla Walla, WA 99362
(509) 522-2124 (telephone)
les@lifeswheat.com (email)

Orders, notices, and other correspondence concerning this matter should be sent to legal
counsel representing Mr. Peterson in this matter as follows:

David Filippi
Stoel Rives LLP
760 SWNinth Avenue, Suite 3000
Portland, OR 97205
(503) 294-9295 (direct telephone)
david.filippi@stoel.com (email)

2. Protestant's Interest in the PFO

Peterson was the applicant for Water Right Application G-16359, is the holder of Permit
G-17294, and is the applicant for the Extension Application for Permit G-17294. Permit G-
17294 has a long history, beginning in December 2004 when Peterson first applied for a water
use permit. In April 2011, following the resolution of various concerns raised by the City of
Milton-Freewater over the potential for interference with City wells, Peterson reached an

sass RECEIVED
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agreement with the Department and the City, pursuant to which the Department issued Permit G­
16846. Permit G-16846 authorized appropriation from a single well in Birch Creek Basin for
irrigation of 350 acres, and specified that completion ofconstruction and complete application of
water was to be made by April 22, 2016.

On July 1, 2013, Peterson submitted an application to amend Permit G-16846 to reflect a
40-acre "land swap" between Peterson and Cecil andMarilyn Zerba (the "Zerbas"). Peterson
and the Zerbas are neighboring landowners and agreed to exchange ownership of contiguous 40
acre parcels. Peterson's application, T-1 1630, proposed to add two points ofappropriation and
change the place ofuse under Permit G-16846 to reflect the property trade betweenPeterson and
the Zerbas.

On May 12, 2014, nearly a year after Peterson submitted the amendment application, the
Department notified Peterson that layered water rights were present on the place ofuse proposed
by T-11630. Peterson explained the nature of the land swap to the Department, and, to resolve
the layered water rights issue, on June 17, 2014, the Zerbas submitted a permit amendment
application to be processed concurrently with T-11630. The Department approved T-11 630 and
issued Permit G-17266 on August 15, 2014. Ten days later, on August 25, 2014, the Department
issued another order correcting and replacing PermitG-17266 with Permit G-17294-the permit
that is the subject of the Extension Application. Significantly, the "C" date ofApril 22, 2016
was not modified with the issuance ofPermit G-17266 or Permit G-17294.

Permit G-17294 authorizes appropriation from three wells in the Birch Creek Basin for
irrigation of 350 acres. Thewells are located in Sections 4 and 5, Township 5North, Range 36
East, Willamette Meridian. Well 1, the only point ofappropriation originally authorized under
Permit G-16846, is located in the southwest quarter of the southwest quarter of Section 4, on
land that was the subject of the land swap with the Zerbas. As a result of the land swap, Peterson
no longer owns the land where Well 1 is authorized. For that reason, Peterson could not begin
well construction until after T-11630 was processed and the Department issued Permit G-17294.

The year following the Department's issuance of G-17294, Peterson commenced efforts
to hire a well driller. However, Peterson had difficulty securing the services ofa well driller who
met the Department's requirements. In December 2015, Peterson sent a letter to the Department
requesting a time extension due to the limited market ofqualified drillers. At that time, Peterson
had reached an agreement with Zollman's Larry Burd Well Drilling, LLC ("Zollman's").
However, because ofthe high demand for Zollman's services, Zollman's could not immediately
commence work on Peterson's wells.

In February 2016, Peterson had the well location surveyed. Then, in March 2016,
Peterson began work to prepare the site for Well 2. This work involved construction ofan access
road, retaining pond, and well pad. Peterson started drilling Well 2 on March 31, 2016. As of
July 5, 2016, Well 2 had been drilled to a depth of 1040 feet. Peterson submitted the Extension
Application on October 11, 2016.

3. Adverse Effect of the PFO

2

Peterson has standing in this matter, as he is the permit holder, and the Department's
proposed decision as set forth in the PFO will have an adverse effect on Peterson. Due to the
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sizable financial investment made to complete Well 2, and the lack of available alternative water
sources, the denial proposed by the PFO would cause serious negative impact to Peterson's
interests. The adverse effects are discussed in more detail below.

4. Argument

The Department's proposal to deny the Extension Application is unwarranted. First,
Peterson has shown good cause for the Department to allow the extension of time. Second,
Peterson can complete the project within the time period requested for the extension. Third, the
Department's decision to deny the Extension Application, where Peterson has invested over
$366,000 in well construction and development, is arbitrary and capricious, and amounts to a
wholesale departure from Department practices :without any prior notice to Peterson.

A. Peterson has demonstrated good cause for the Department to grant
the extension of time.

With exceptions not relevant here, the Department must "for good cause shown, ... order
and allow an extension of time... within which irrigation or other works shall be completed or
the right perfected." ORS 537.230(3).

To evaluate whether good cause exists, the Department is required to "give due weight to
the considerations described under ORS 539.010(5) and to whether other governmental
requirements relating to the project have significantly delayed completion of construction or
perfection of the right." Id. The considerations at ORS 539.010(5) include "the cost of the
appropriation and application of the water to a beneficial purpose, the good faith of the
appropriator, the market for water or power to be supplied, the present demands therefor, and the
income or use that may be required to provide fair and reasonable returns upon the investment."

The "good cause" factors are described in further detail in the Department's regulations
at OAR 690-315-0040(2). Specifically, to make a finding of good cause, the Department shall
consider, but is not limited to, the following factors:

"(a) Whether the applicant has demonstrated reasonable diligence in previous
performance under the permit;

"(b) The cost to appropriate and apply the water to a beneficial purpose;
"(c) The good faith of the appropriator;
"(d) The market for water or power to be supplied;
"(e) The present demands for water or power to be supplied;
"(£) The income or use that may be required to provide fair and reasonable returns on

investment;
"(g) Whether other governmental requirements relating to the project have

significantly delayed completion of construction or perfection the right;
"(h) Any unforeseen events over which thewater right permit holder had no control

and which delayed development under the permit;
"(i) Whether denial of the extension will result in undue hardship to the applicant and

that there are no other reasonable alternatives exist for meeting water use needs;
and

6) Any other factors relevant to a determination of good cause." RECEIVED
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OAR 690-315-0040(2).

Here, the Department erred by concluding that good cause does not exist to approve the
Extension Application. Consideration of the factors contained in OAR 690-315-0040(2)
demonstrates that there is good cause to allow an extension of time.

i. Peterson exercised reasonable diligence in previous
performance under Permit G-17294.

The first criterion to evaluate good cause is whether the applicant has demonstrated
"reasonable diligence" in previous performance under the permit. OAR 690-315-0040(2)(a). To
determine whether an applicant has exercised reasonable diligence, the Department considers the
following factors set forth in OAR 690-315-0040(3): (a) the amount of construction completed,
(b) the amount of beneficial use of water, (c) whether the permit holder has conformed with
permit conditions, and (d) the financial investments made toward developing the beneficial water
use.

Here, the Department improperly concluded that Peterson demonstrated only "marginal
diligence," rather than reasonable diligence, in development ofwater under Permit G-17294.
First, the Department did not afford sufficient weight to the fact that Peterson has invested over
$366,000' to construct Well 2. Second, the Department improperly determined thatPeterson had
failed to comply with permit conditions, when, in fact, Peterson had complied with all conditions
that were applicable to the development that had been completed to date at the time the
Extension Application was submitted.

Although the PFO downplays Peterson's financial investment and well-construction
progress, the fact of the matter is that Peterson has spent over $366,000 to construct Well 2. In
February 2016, Peterson commissioned a location survey for the well site. Peterson then
constructed an access road and a parking pad for Well 2 and constructed a holding pond to
enable well drilling. Peterson has now completed construction of Well 2 to a depth of 1040 feet.

1 When the Application was submitted, Peterson had invested approximately $366,390 to
develop Well 2. The Department concluded that Peterson's investment was only $355,933
because "costs associated with surveying, and construction of an access road and pad for
construction of Well 2 ... are not 'actual construction' under this permit, and therefore are not
counted toward development."

The Department misapplied the "actual construction" standard. Evaluating reasonable
diligence requires consideration of "financial investments made toward developing beneficial
use." OAR 690-315-0040(3)(d). The "actual construction" standard applies to determine
whether the applicant began construction within the time required by statute. OAR 690-315-
0040(5). A permit cannot be extended if the applicant did not begin "actual construction" during
the time required. Id. In this case, the Department acknowledges Peterson began "actual
construction" within the time required.

RECEIVED
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While the Department acknowledged that Petersen has "made an investment towards the
development of the water system," the Department improperly described the construction
completed at the Well 2 site as "minimal evidence ofprogress ofphysical work." In short,
construction of an access road, parking pad, holding pond, and substantial progress toward a
1040-foot deep, fully cased and sealed well is more than "minimal evidence" ofphysical work.

The Department further erred by concluding that Peterson failed to comply with the
conditions of Permit G-17294, when, at the time Peterson submitted the Extension Application,
many of the requirements specified in the permit conditionswere not yet applicable.

When Peterson submitted the Extension Application in October 2016, the irrigation
delivery system had not been constructed. For that reason, Peterson had not yet begun
appropriating water. And because Peterson had not begun using water, many of the permit
conditions were inapplicable. For example, one permit condition requires Peterson to submit an
annual water usage report. Since Peterson had not started using water, Peterson could not have
complied with this condition. Similarly, another permit condition specifies that, "[b]efore water
use may begin under this permit, the permittee shall install a totalizing flow meter or other
suitable measuring device as approved by the Director at each point of appropriation." In the
Extension Application, Peterson explained that an accepted measurement device would be
installed before water use begins. Despite these explanations provided by Peterson in the
Extension Application, the Department concluded that Peterson had "not complied with any of
the terms and conditions specified in Permit G-17294."

The Department also did not acknowledge Peterson's compliance with permit conditions
related to well construction. Permit G-17294 requires that water be acquired from the same
aquifer as the original point of appropriation and that two of the three wells, including Well 2,
"be continuously cased and continuously sealed to a depth greater than 950 feet at a minimum."
In the July 5, 2016 letter from the well driller, submitted with the Application, the well driller
stated that casing hole was being drilled "to meet the permit requirement of casing and sealing to
950ft." The well driller also explained that a Department staffmember, Erik Thomasser, was on
site to "make sure the well meets the requirements of the permit" The well driller's statements
demonstrate that Peterson complied with well construction permit conditions, and, therefore, the
Department's allegation that Peterson had "not complied with any of the terms and conditions
specified in Permit G-17294" is inaccurate.

2 In fact, Department staffwas very active and hands-on in providing input and assistance
to the well driller, to ensure that the ongoing drilling operation was in compliance with permit
terms and conditions. In addition to Mr. Thomasser, other Department personnel who were
actively apprised of and involved in the ongoing drilling effort included Joel Jeffery and Jen
Woody. To have the Department on one hand advise on drilling operations, which again,
occurred in the weeks leading up to the "C" date, only to have the Department mote than a year
later effectively conclude that the drilling should not have occurred in the first place, underscores
the unreasonableness of the Department's position in the PFO. RECEIVED
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In sum, Peterson demonstrated "reasonable diligence" in his performance under Permit
G-17294 as evidenced by the construction of Well 2, substantial financial investment in well
development, and demonstrated compliance with well-construction permit conditions.

ii. Peterson has expended considerable costs to appropriate
water.

The second consideration for determining whether good cause exists is the "cost to
appropriate and apply the water to a beneficial purpose." OAR 690-315-0040(2)(b).

The PFO combines consideration of "cost to appropriate and apply the water to a
beneficial purpose," at OAR 690-31 5-0040(2)(b) (a factor to evaluate "good cause"), "[f]inancial
investments made toward developing the beneficial water use," at OAR 690-315-0040(3)d) (a
factor to evaluate "reasonable diligence"), and "[e]conomic investment in the project to date,"at
OAR 690-315-0040(4)(d) (a factor to evaluate "market and present demand for water"). Taking
the three factors together, the Department summarily concluded that Peterson "had made an
investment towards the development of the water system." Nevertheless, the record is clear that
Peterson has invested over $366,000 to construct Well 2, and this amounts to a significant
expenditure on the part of Peterson to appropriate and apply water to a beneficial purpose,
consistent with the underlying Permit G-17294.

iii. Peterson acted in good faith.

The third factor to evaluate good cause is whether the appropriator has acted in "good
faith." AR 690-315-0040(2)). Black's LawDictionary defines "good faith" as "[a] state of
mind consisting in (1) honesty in belief or purpose, (2) faithfulness to one's duty or obligation,
(3) observance of reasonable commercial standards of fair dealing in a given trade or business, or
(4) absence of intent to defraud or to seek unconscionable advantage."

None of the Department's findings indicate that Peterson acted in bad faith in developing
the water resource. Yet, the Department concluded that Peterson did not act in good faith based
on three proposed findings: first, that Peterson did not comply with any of the conditions of
Permit G-17294; second, that no water had been appropriated under Permit G-17294; and, third,
that water had not been beneficially used under Permit G-17294.

As discussed in Section 4.A.i above, Peterson complied with all applicable permit
conditions given the stage ofwell developnient. Many permit conditions did not apply at the
time the Application was submitted, because Peterson had not begun using water. With regard to
the conditions that did apply, Peterson took care to ensure that the conditions were satisfied.
Peterson's efforts to hire a qualified driller and comply with well-construction requirements
demonstrate Peterson's faithfulness to his obligations under Permit G-17294.

6

Moreover, under these circumstances, the fact that Peterson had not appropriated or put
water to beneficial use is not evidence of bad faith. There is nothing to suggest that Peterson's
motivation was to tie up or speculate on water resources. Rather, Peterson had not yet put water
to use, because Well 2 was still being completed and his irrigation system had not been
constructed. As discussed in detail in Sections 4.A.vi and 4.A.vii below, several factors
contributed to Peterson's delay in commencing construction. Ifnon-use was, in and of itself, a
basis for determining bad faith, then the Department would never grant extensions of time to
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complete construction, because water cannot be appropriated or put to beneficial use until well
construction is in fact complete.

Peterson's actions demonstrate that he acted with honesty in purpose and faithfulness to
his obligations under Permit G-17294. Thus, the Department should find that Peterson acted in
good faith.

iv. Market and present demands forwater do not support the
Department's proposal to deny the time extension.

When evaluating good cause, the Department considers market and present demands for
water to be supplied. OAR 690-315-0040(2)(d), (e). The Department must take into account the
following factors in its evaluation:

"(a) The amount of water available to satisfy other affected water rights and scenic
waterway flows;

"(b) Special water use designations established since permit issuance, including but
not limited to state scenic waterways, federal wild and scenic rivers, serious water
management problem areas or water quality limited sources established under 33
U.S.C. 1313(d);

"(c) The habitat needs of sensitive, threatened or endangered species, in consultation
with the Oregon Department of Fish and Wildlife;

(@) Economic investment in the project to date;
"(e) Other economic interests dependent on completion of the project; and
() Other factors relevant to the determination of the market and present demand for

water.

OAR 690-315-0040(4).

With respect to the market and present demands for water, the Department found that
"there is a significant present demand for water in the Walla Walla Sub Basin, and ...
groundwater levels are declining, and additional appropriation of groundwater may exacerbate
these declines." On that basis, the Department concluded that "water is not available to support
additional development."

The Department's evaluation of market and present demand for water is erroneous for
several reasons. First, the Department did not take into account the conditions already contained
in Permit G-17294, which were both. the product of a lengthy negotiation and settlement process
leading up to the initial issuance of Permit G-16846, and the result of additional scrutiny applied
as part of the approval of T-11630. These conditions already serve to guarantee protection of the
groundwater resource. Second, the Department based its decision on information about the
groundwater resource that was already known to the Department at the time it issued Permit G­
17294, which as explained above, was in August 2014, only 20 months prior to the "Cc" date.
And third, the Department placed a disproportionate amount of emphasis on certain factors listed
in OAR 690-315-0040(4), while deemphasizing others.

As additional explanation here, the Department first erred by not accounting for
conditions included in Permit G-17294. Permit G-17294 is conditioned to protect the
groundwater resource and prevent injury to senior water rights holders. "EEvEe
93114888.2 0066249-00001 7
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construction, Permit G-17294 requires that Wells 2 and 3 be continuously cased and sealed to a
depth of at least 950 feet. In the Groundwater Review completed for T-11630, Department staff
found that requiring Peterson's wells to be "continuously cased and continuously sealed to a
depth greater than 950 feet" would "minimize the possibility of interference" with senior water
rights. The PFO overlooks the fact that Peterson's wellsmust be constructed to prevent
interference, which is a condition that is unique to PermitG-17294 as compared to other water
rights in the vicinity.

Permit G-17294 also contains conditions related to measurement, reporting, and water
use. Permit G-17294 requires that Peterson arrange to have a qualified individual measure
annual static water levels for each well and report these measurements to the Department. The
Department has discretion to require additional water level measurements. Permit G-17294 also
obligates Peterson to reduce or discontinue water use under certain circumstances. Specifically,
Peterson must stop using water or use less water if any of the following occur:

"(a) Annual water-level measurements reveal an average water-level decline of three
or more feet per year for five consecutive years; or

"(b) Annual water-level measurements reveal a water-level decline of 15 or more feet
in fewer than five consecutive years; or

"(c) Annual water-level measurements reveal a water-level decline of 25 or more feet;
or

"(d) Hydraulic interference leads to a decline of 25 or more feet in any neighboring
well with senior priority."

The above-listed permit conditions help to guarantee that water appropriation under
Permit G-17294 will not cause injury to senior water rights holders or exacerbate groundwater
declines in the vicinity, thereby undercutting the Department's proposed conclusion that
approving the Extension Application would "exacerbate [groundwater] declines."

In addition to failing to acknowledge the safeguarding conditions of Permit G-17294, the
Department improperly based its decision on information about groundwater levels that was
known to the Department at the time Permit G-16846 was issued in 2011, as well as the time
Permit G-17294 was issued in August 2014 following T-11630. The PFO cites findings made by

3 Qualified individuals include a certified water rights examiner, a registered geologist, a
registered professional engineer, a licensed well constructor, or a pump installer licensed by the
Construction Contractors Board.

4 Peterson acknowledges that the Oregon Water Resources Commission formally
designated a serious water management problem area ("SWMPA") for basalt groundwater in the
Walla Walla River subbasin, effective May 22, 2017. OAR 690-507-0030(4). A SWMPA
designation, however, does not require or otherwise give authority to the Department to deny
applications for time extensions for permits that were previously issued. Rather, a SWMPA
designation allows the Department to require a water right holder to install a totalizing water
measuring device and submit annual water use reports, see ORS 540.435, both of which are
already included as requirements in Permit G-17294.
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Department staff in the "Permit Extension Ground Water Review" that was completed on April
13, 2017. Specifically, Department staffreported that groundwater levels have declined "on the
order of 100 feet since the 1970s" and "3 to 4 feet per year over the past five years." This
information, which Peterson reserves the right to contest, was not new,5 and the Department
should not now be able to rely on it to come to a different conclusion than the one it reached in
2011 and 2014 with regard to Peterson's water right permit. Ifthis information did not lead to a
decision to deny Peterson's water right application in 2011, and did not lead to a decision to deny
Peterson's water right transfer application in 2014, it should not lead to a decision to deny
Peterson's Extension Application now.

Finally, the Department's analysis of market and present demand for water improperly
overemphasizes water availability factors and underplays economic considerations. OAR 690­
315-0040(4)d) and OAR 690-315-0040(4)(e) require the Department to consider economic
investment in the project and economic interests dependent on completion of the project, but the
Department does not give these considerations sufficient weight. Peterson had already invested
over $366,000 to construct Well 2. In addition, as more fully discussed in the next section, the
success of Peterson's vineyard development efforts depend on his ability to develop water under
Permit G-17294. For all of these reasons, the Department's analysis of present and market
demand for water is deficient. Instead, present and market demand for water support approval of
the Extension Application.

v. Water development will allow Peterson to develop a vineyard,
which is likely to generate a reasonable return on investment.

Another factor in determining good cause is "[t]he income or use that may be required to
provide fair and reasonable returns on investment." 0AR 690-315-00402)).

The PFO states that, "the Application did not identify that the use and income from the
permitted water development will likely result in reasonable returns upon the investmentmade to
date." The Department's application form, however, does not prompt applicants to explain what
income is anticipated from the water use. For that reason, the Department did not consider that
Peterson intends to use the water authorized by Permit G-17294 to develop a vineyard. Given
the success of a number of other vineyard developments in the Milton-Freewater area, Peterson's
proposed vineyard has a good likelihood of generating reasonable returns on his investment.

vi. Government requirements significantly delayed well
construction.

Whether good cause exists also depends on "[w]hether other governmental requirements
relating to the project have significantly delayed completion of construction or perfection of the
right." OAR690-315-0040(2)(g).

5 Department staffs finding that groundwater levels have declined at an average of"3 to
4 feet per year over the past five years" is not new information, because the Department's
groundwater elevation measurements show that groundwater declines in the vicinity of
Peterson's wells have been fairly consistent since 2006.
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In this case, the Department's processing of Peterson's amendment application, T-11630,
delayed construction ofPeterson's wells. Peterson applied to the Department to add new points
of appropriation and change the place of use under Permit G-16846 on July 1, 2013. The
Department did not take action on T-11630 until May 12, 2014, when the Department alerted
Peterson to the existence of layered water rights. To address this issue, the Zerbas submitted an
amendment application to be processed concurrently with T-11630 on June 17, 2014. The
Department did not issue Permit G-17294 until August 25, 2014, well over a year after Peterson
applied to amend G-16846.

Significantly, Peterson could not begin well construction until after the Department
issued the amended permit. The only authorized point of appropriation under Permit G-16846
was located on land that Peterson had exchanged with Zerbas. For that reason, Peterson could
not obtain financing until after the permit amendment was approved. TheDepartment erred by
not recognizing that the delayed processing of T-11630 substantially postponed the start of
construction of Peterson's wells.

vii. Unforeseen events delayedwell construction.

In evaluating good cause, the Department must also consider whether any unforeseen
events, which were outside of the applicant's control, delayed development under the permit.
OAR 690-315-00402)h).

In this case, construction was delayed by unforeseen events related to the well driller.
First, Peterson had difficulty securing the services of a well driller who met the Department's
requirements. Peterson communicated his difficulty in a December 2015 letter to the
Department. At that time, Zollman's had agreed to do work for Peterson, but Zollman's had a
backlog ofwork, and commencement of work on Peterson's well was signifi cantly delayed as a
result of that backlog. The tight market for qualified well drillers and Zollman's scheduling
limitations were unforeseen events, outside of Peterson's control, which delayed development
under the permit.

viii. Denial of the extensionwould cause Peterson to experience
undue hardship.

Finally, to determine whether good cause exists for granting a time extension, the
Department is required to consider whether denial of the extension would result in "undue
hardship to the applicant" and whether "no other reasonable alternatives exist for meeting water
use needs." OAR 690-315-0040(2)i).

With respect to these criteria, the PFO stated that Peterson did not explain whether denial
would cause undue hardship or whether alternative water sources exist. The Department's
application form, however, does not prompt the applicant to address either factor. Thus,
Peterson had no basis for including in the Extension Application the effect that the denial of the
Extension Application would have on his livelihood.

In this case, denial of the time extension will cause undue hardship to Peterson, as it will
min him financially. Peterson has long dry-land farmed the property at issue, which results in
relatively modest incomes as compared to irrigated farming. By committing well over $350,000
to the development ofWell 2, this is an expense that cannot be recouped. Further, to the extent
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that Peterson pursues a vineyard or other irrigated crop, Peterson has no other reasonable
alternatives for meeting water use needs. As the Department stated itself, "new groundwater
applications [in the project area] are being denied." In this case, denial of the time extension
would cause undue hardship because itwould completely undermine all of Peterson's
investments in his efforts to develop an irrigated farm.

B. Peterson can complete the project within the time requested for the
extension.

To approve an application for an extension of time, the Department must find that "the
applicant can complete the project within the time period requested for the extension." OAR
690-315-00401)C).

In this case, the Department relied on an improper basis to conclude that Peterson could
not complete the project within the time requested for the extension. Specifically, the
Department concluded that Peterson did not satisfy OAR 690-315-0040(l)(c) because the
"demand on the [groundwater] resource cannot support the development of the undeveloped
portion of water under Permit G-17294." The Department improperly evaluates this criterion
based on water availability (which is addressed above), when the purpose of the criterion is
actually to evaluate the reasonableness of the duration of the time extension requested.

Whether the duration of time requested is reasonable tu.ms on the capacity of the
applicant, not the capacity of the water resource. Specifically, the intent of OAR 690-315­
0040( 1 )(c) is to determine whether an applicant has sufficient resources-financial, technical,
and otherwise-to complete construction of a water project in order to put water to beneficial
use. This intent is made evident by the phrasing of the Department's application fonn, which
asks the applicant to "[j]ustify the time requested to complete the project and/or apply the water
to full beneficial use" and to "[i]nclude any other information or evidence to establish ... that
you will be able to complete the project within the amount of time requested." The
Department's interpretation of OAR 690-315-0040(1)(c) would put the applicant in the unusual
situation of having to forecast groundwater supply for the foreseeable future. (And in any event,
as discussed above, given the permitting history surrounding Permit G-17294, including the
resolution of issues raised by the City of Milton-Freewater, the drawdown conditions included in
the original Permit G-16846, as well as the additional casing conditions included as a result ofT­
11630, any concerns over water availability had already been fully addressed prior to the
Extension Application.) For these reasons, the Department's conclusion that OAR 690-315-
00401)c) turns on the water resource is untenable, and the Department should find that
Peterson can complete development within the time requested for extension.

C. The Department's basis for denying the Application is a departure
from well-established precedent, and should be rejected as arbitrary
and capricious.

Finally, the Department's decision to deny an application for an extension of time, where
the applicant has made a substantial financial investment and has completed substantial
construction, is unprecedented. Because the Department does not explain its departur e from
precedent, the Department's decision is arbitrary and capricious, and thus, unlawful.
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Agencies have an obligation to be consistent or to explain their departure from prior
decisions. Moki, Inc. v. Oregon Liquor Control Com., 68 Or App 800, 803 (1984) (a petitioner
"is entitled to even treatment by rule of law and reasonable confidence that [it] has received such
treatment" (quoting Sun RayDrive-InDairy, Inc. v. Oregon Liquor Control Com., 16 Or App 63,
71 (1973)). Here, the Department's decision is inconsistent with previous decisions regarding
applications for extensions of time, and the Department does not provide any explanation for the
inconsistency.

Using 2015 and 2016 as a snapshot of recent Department actions on extension requests, a
review of Department Weekly Notices shows that applications for extensions of time are
routinely granted. In 2015, the Department issued 189 PFOs that proposed to approve a non­
municipal application for a time extension. Likewise, in 2016, the Department issued 174 PFOs
that proposed to approve a non-municipal application for a time extension.

Meanwhile, in 2015, the Department issued only five PFOs that proposed to deny a non­
municipal application for a time extension. According to the Department's Water Rights
Information System ("WRIS"), two of the applications were resolved by settlement, one
application is still pending resolution, and only two were denied. The denial of the two
applications was due to the fact that they demonstrated no construction andfinancial investment.
Similarly, in 2016,the Department issued nine PFOs to deny a non-municipal application for a
time extension. Of the nine applications that the Department proposed to deny, the Department
ultimately denied six, one application was withdrawn, one application resulted in a settlement
pursuant to which a time extension was granted, and one application was granted.

According to the information available on WRIS, of the six applications that the
Department ultimately denied in 2016, five applications demonstrated no construction and no
financial investment in development of the water project since the time that the permit was
issued. For the only application that demonstrated financial investment and was denied, the
investment was in development of an unauthorizedwell. The application that was withdrawn
demonstrated nofinancial investment since the time that the permit was first issued in 1999.
With regard to the application that resulted in settlement, the PFO stated that the application
demonstrated "no construction, nofinancial investment or reasonable diligence."

Peterson's Application stands out in stark contrast to the few applications that the
Department denied in the previous two years. Contrary to every application for an extension that
the Department denied in 2015 and 2016, Peterson completed substantial construction and made
a substantial financial investment to develop the water right under G-17294. In fact, Peterson is
unaware of any instance in which a non-municipal application for extension was denied, where,
as here, the construction start requirement was met and significant investment had been made.
Peterson's $366,000 investment provides compelling evidence that the Extension Application
should be approved. The Department's proposed decision to deny the Extension Application is
not the "even treatment by rule of law" to which Peterson is entitled. See Sun Ray, 16 Or App at
71.

93114888.2 0066249-0000 I 12
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5. Protest Filing Requirements

Peterson's protest is timely filed. An applicant for an extension of time may submit a
written protest to the PFO within 45 days from the date ofpublication of the PFO in the
Department's weekly notice. 0AR 690-315-00601). The Department published notice of the
PFO on May 2, 2017. Therefore, protest must be filed on or before June 16, 2017.

Peterson has included with this protest the protest fee of $350. See ORS 536.050(j).

Peterson has complied with the provisions of OAR 690-002-0030. The protest is in
writing and signed by the protestant or the protestant's attorney. 0AR 690-002-00301). The
protest also includes a detailed statement of the following information:

"(a) Facts sufficient to show that the protestant is entitled to the relief or action
requested;

(b) The specific relief or action requested;
"(c) The name and address of the protestant and other person or persons

necessary to, or having a direct interest in, theproceeding; and
(@) Citation of legal authority or basis for the claim or relief asserted or

requested."

Id.

6. Conclusion and Request for Contested Case Hearing

For the reasons set forth above, the Department should approve Peterson's Extension
Application.

DATED:

93114888.20066249-0000I

June 16, 2017
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Respectfully submitted,

David E. Filippi, O! No. 965095
Kirk B. Maag. OSB No. 105507
OfAttorneys for Les Peterson
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Oregon Water Resources Department
Water Right Services Division

Application for Extension of Time

In the Matter of theApplication for an Extension of Time
for Permit G-17294, Water Right Application G-16359,
in the name of Les Peterson

)
) PROPOSED FINALORDER
) TO DENY

Application:
Permit:
Basin:
Date of Priority:
Source ofWater:
Purpose or Use:
Maximum Rate:

Permit Information
G-16359
G-17294
7--Umatilla/Watermaster District 5
December 30, 2004
Three-wells in Birch Creek Basin
Irrigation of 350.0 acres
4.38 cubic feet per second (cfs)

This Extension of Time request is being processed in accordancewith OregonRevised Statute
537.630 and 539.010(5), and Oregon Administrative Rule Chapter 690, Division 315,

In Summary, the Department proposes to:

• Deny an extension of time to complete construction of the water system from April 22,
2016, to October 1, 2026.

• Deny an extension of time to apply water to full beneficial use from April 22, 2016, to .
October 1, 2026.

Proposed Final Order: PermitG-17294

RECEIVED
JUN 1 6 2017

OWRD
EXHIBIT A
Page 1 of11



ACRONYM QUICK REFERENCE
Application - Application for Extension of Time
Department -Oregon Department of Water Resources
FOF -- Finding of Fact
PFO - Proposed Fln_al Order
cfs - cubic feet per second
Agent -David E. Filippi, Stoel Rives LLP
Well 2 - POA 2 (Startcard #1029943)
POA -point of appropriation

AUTHORITY

Generally, see ORS 537.630 and OAR Chapter 690 Division 315.

ORS 537.630(1} provides in pertinent part that the Oregon Water Resources Department
(Department) for good cause shown shall order and allow an extension of time within which
irrigation or other works shall be completed or the right perfected. In determining the
extension, the Department shall give due weight to the considerations described under ORS
539.010(5) and to whether other governmental requirements relating to the project have
significantly delayed completion of constructioror perfection of the right.

ORS 539.010(5) instructs the Director to consider: the cost of the appropriation and application
of the water to a beneficial purpose; the good faith of the appropriator; the market for water or
power to be supplied; the present demands therefor; and the income or use that may be
required to provide fair and reasonable returns upon the Investment.

OAR 690-315-0040 provides that in order to approve an application for an extension of time to
complete construction or apply water to full beneficial use, the Department shall make the
findings in 0AR 690-315-0040(1) including a finding that there is "good cause" to approve the
extension. OAR 690-315-0040(2)-(4) contains the factors that the Department must consider to
make findings that support a "good cause" determination.

FINDINGS OF FACT

1. OnApril 22, 2011, Permit G-16846 was issued by the Department. The permit authorizes
the use of up to 4.38 cfs of water from a well in Birch Creek Basin for irrigation of 350.0
acres. The permit specified completion of construction and complete application of
water was to be made on or before April 22, 2016.

2. On August 15, 2014, the Department approved Permit Amendment T-11630 (Special
Order Volume 93, Page 108) authorizing additional points of appropriation, and a
change in the place of use under Permit G-16846. A superseding Permit G-17266 was
issued by the Department on August 25, 2014, to reflect the changes.
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3. On August 25, 2014, a correcting superseding Permit G-17294was Issued bythe
Department, to correct an error in a change in place of use and describe additional
points of appropriation proposed under Permit Amendment T-11630. The permit
authorizes the use of upto 4.38 cfs ofwater from three wells in Birch Creek Basin for
irrigation of 350.0 acres. The permit specified completion ofconstruction and complete
application of water was to be made on or before April 22, 2016.

4. On October 17, 2016, on behalf of the permit holder, David E. Filippi, (Agent) for Les
Peterson, submitted an "Application for Extension of Time" (Application) to the
Department, requesting both the time to complete construction of the water system
and the time toapplywater to full beneficial use under the terms and conditions of
Permit G-17294 be extended from April 22, 2016, toOctober 1, 2026. This is the first
permit extension requested forG-17294.

5. On October 25, 2016, notification of the Application for Extension of Time for G-17294
was published in the Department's Public Notice. On October 26, 2016, Walla Walla
River Irrigation District submitted comments on the Application.

6. In summary, the commenter stated the basalt aquifer in Milton Freewater is over
appropriated, landowners are facing potential groundwater curtailment for the first
time, and that grantingan extension of time for Permit G-17294to further perfect a
basalt groundwater right would be detrimental to other basalt groundwater rights.

Review Criteria [OAR 690-315-Q040]
In order to approve an Applicationfor an Extension ofTime to complete construction and/or
apply·water tofull beneficial use pursuant to ORS537.230or537.630, 0r to begin construction,
pursuant toORS537.248, the Departmentmustmake thefindings in 0AR 690-315-0040(1)(a)­
(d).

Complete Extension ofTime Application {OAR 690-315-0040(1)(aJ1

7. On October 17, 2016, the Department received a completed Application and the fee
specified in ORS 536.050 from the permit holder.

Start ofConstruction[OAR 690-315-Q04Q/1][b] and690-315-Q040/5]]

8. Construction of the well began prior toApril 22, 2016, as specified in the permit as being
the date to applywater to full beneficial use. The permit holder states, construction of
POA 2, Startcard #1029943 (Well 2) began March 31, 2016.

9. Accordingto correspondence received bythe Department on October 17, 2016, from
Zollman's Larry Burd Well Drilling, LLC, construction of Well 2 began March 31, 2016.

Proposed Final Order: Permit G-17294
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The Department has determined based on Finding of Fact (FOF) 8 and 9 that the permit holder
has satisfied the condition requiring beginning of construction of the well.

Good Cause (OAR 690-315-0040(1)(d}l
The Departmentmustfind that there is "good cause" to approve the extension. In making a
"good cause"finding, the Departmentshall consider the requirements setforth under OAR 690­
315-0040(2).

Reasonable Diligence of the Appropriator (OAR 690-315-0040(2}(a)]
In order to make afinding of"good cause" to approve the extension, the Departmentshall
consider whether the applicant has demonstrated "reasonable diligence" in previous
performance under the permit. 0AR 690-315-0040(2)(a). In determining "reasonable diligence",
the Departmentshall consider, but is not limited to, thefollowingfactors: a} The amountof
construction completed within the time allowed in thepermitor previous extension; bfThe
amountofbeneficial use made ofthe water during the permit or previous extension time limits;
c) Water rightholder conformance with the permit orprevious extension conditions; and
d) Financial investments made toward developing the beneficial use ofwater.

OAR 690-315-Q040(3/(a]
Amount of Construction (The amount of construction completed within the time allowed in the
permit.')

10. The Application states that on March 31, 2016, construction of Well 2 began.

11. Since April 22, 2016, the permit holder has continued construction of Well 2 to a depth
of 950 feet below ground surface.

The Application provides minimal evidence of progress of physical work made towards
completion of the water system. The Department has determined based on FOF 10 and 11, the
permit holder has demonstrated minimal progress towards the development of Permit
G-17294.

OAR 690-315-0040(3J(c}
Compliance with Conditions
The water rightpermitholder's conformance with the permit conditions.

12. The Application states that none of the conditions in the permit have been complied
with, as construction of the well has not been completed.

1 "Actual Construction" Is defined In OAR 690-315-0020(3)(d)(A)and{B) as physical workperformed toward
completion of thewater systemwhich demonstrates thewater right permit holder's good faith and Intention to completethe
projectwith reasonable diligence. Actual construction does not include planning a diversion system, formulating a business
plan, securingfinancing letting contracts, purchasingbutgotinst@%SSW}we, clearing landor planting crops.
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The Departmenthas determined based on FOF 12, thatthe permit holder has not
demonstrated compliancewith the terms and conditions as required by Permit G-17294. The
Application does not provide evidence of compliancewith the terms and conditions of the
permit. Therefore, the Department has determined the permit holder has not complied with
any ofthe terms and conditions specified in PermitG-17294.

OAR 690-315-Q0AO/3//b]
Beneficial Use ofWater: the amountofbeneficial use made ofthe water during the permitor
previous extension conditions.

13. The Application states that no water has been appropriated under this permit.

14. TheApplication does not identify beneficial use ofwater under this permit.

Based on FOF 12, 13, and 14, the Department has determined that beneficial use ofwater has
not been demonstrated, as no water has been appropriated and the permit holder has
demonstrated non-compliancewith the terms and conditions under Permit G-17294.

OAR690-315-0040(2J(b},(3J(d},{4}(d)
Financia! Investments to Appropriate andApply Water to a Beneficial Purpose

15. The Application states an approximate total of $366,390 has been invested. The
Application included costs associated with surveying, and construction of an access road
and pad for construction ofWell 2 which are not "actual construction" under this
permit, and therefore are not counted towards development. After deducting these
costs, the approximate total investmentfor "actual construction" of the water system to
date is approximately $355,933 which is about 22 percent of the total projected cost for
complete development of this project. The Application states an additional $1,250,000
investment is needed to complete this project, which includes completing construction
ofWell 2, construction of POA 1 and POA 3 if necessary, installing pumps, electrical, and
the water delivery system.

The Department has determined based on FOF 15, that the permitholder had made an
investment towards the development of the water system.

Reasonable Diligence of theAppropriator [OAR 690-315-Qg49[2]/al]

Based on FOF 10 through 15, the Application provides evidence that minimaI work has been
accomplished towards completion of the water system; the permit holder has demonstrated
noncompliancewith the terms and conditions of the permit, and; beneficial use ofwater has
not been demonstrated. The Department has determined the applicant has demonstrated
marginal diligence in development of the water under PermitG-17294.

Proposed Final Order: PermitG-17294
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The Market and Present Demands forWater [OAR 690-315-0040(4J{a-O]
The Department's determinations ofmarketand presentdemandfor water or power to be
supplied shall consider the requirements setforth under OAR 690-315-0040{4}{a1/ In
accordance with OAR 690-315-0040{4), the Departmentshall consider, but is not limited to, the
followingfactors when determining the marketand thepresentdemandfor water or power to
be supplied:

• (a)The amountofwater available to satisfy other affected water rights andscenic
waterwayflows;

• (b) Special water use designations established since permit issuance, including butnot
limited to state scenic waterways, federal wild andscenic rivers, serious water
managementproblem areas or water quality limitedsources established under 33 U.S.C.
1313(d);

• (c) The habitat needs ofsensitive, threatened or endangeredspecies, in consultation
with the Oregon DepartmentofFish and Wildlife;

• {d) Economic investment in the project to date;
• (e) Other economic interests dependenton completion oftheproject; and
• (f) Otherfactors relevant to the determination ofthe marketand presentdemandsfor

water and power.

0AR 690-315-0040(4)(a)
The amount of water available to satisfy other affected water rights and scenic waterway flows.

16. A review of the amount of water available to satisfy other affected water rights and scenic
waterway flows was determined at the time of issuance of Permit G-17294; furthermore,
water-availability for other affected water rights and scenic waterway flows after the
permit was issued is determined when an Application for a new water right is submitted.

17. On April 13, 2017, the undeveloped portion of water under Permit G-17294, being 4.38
cfs, was reviewed by the Department's Groundwater Section for evaluation of current
water availability. Based on available information, the Groundwater Section states that
water levels in the vicinity of Permit G-17294 show water level declines on the order of
100 feet since the 1970s, and declines of 3 to 4 feet per year over the past 5 years. The
Groundwater Section determined that the resource cannot support the complete
development of the authorized rate.

0AR 690-315-0040(4)(b)
Special water use designations established since permit issuance, including but not limited to
state scenicateryays, federal_wild_and_scenic_rivers,_serious_water_management_problem
areas or water quality limited sources established under 33 US.C. 1313(d)

18. The points of appropriation for Permit G-17294, are located within the Birch Creek Basin,
and are located in the Walla Walla Sub Basin.

Proposed Fina I Order: Permit G-17294
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19. Birch Creek is not located within or above any state or federal scenicwaterway.

20. The points of appropriation are not in an area listed by the Department of Environmental
Quality as a water quality limited stream.

21. The points of appropriation are located in aproposed serious water management
problem area, currently newgroundwater applications are being denied.

0AR 690-315-0040(4)(c)
The habitat needs of sensitive, threatened or endangered species, in consultation with the
Oregon Departmentof Fish and Wildlife.

22. Birch Creek is located within an area ranked "high" for stream flow restoration needs as
determined by the Department in consultation with the Oregon Departmentof Fish and
Wildlife, and is locatedwithin a Sensitive, Threatened or Endangered Fish Species Area as
identified by the Department in consultation with Oregon Department of Fish and
Wildlife. .

0AR 690-315-0040(4)(d)
Economic Interests dependent on completion of the project.

23. The Application states an approximate total of $355,933has been invested in the project.

0AR 690-315-0040(4)(e)
Other economic interests dependent on completion of the project.

24. The Application did not identify economic interests other than those of the applicant's
thatmay be dependent on completion of the project.

0AR 690-315-0040(4)(f)
Other factors relevant to the determination of the market and present demand for water and
power.

25. Other factors relevant to the determination of the market and present demand forwater
and power have been identified, in that demand on the resource has resulted in
significantdeclines ofwater levels in the aquifer, resulting in injury to senior water right
holders.

26. On October 26, 2016, comments were received by the Department from the Walla Walla
River Irrigation District. The commenter stated the basalt aquifer in Milton Freewater is
over appropriated, and the Department's Field Services Division recently proposed .,
designating thearea a Critical Groundwater Area. Landowners are facing potential
groundwater curtailment for the first time, and granting an extension of time for Permit
G-17294 to further perfect a basalt groundwater rightwould be detrimental to existing

Proposed Final Order: Permit G-17294
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basalt groundwater rights.

The Department has determined based on FOF 17, 18, 21, 25, and 26, that there is a significant
present demand forwater in the Walla Walla Sub Basin, and that current data, comprising of
substantial evidence, indicate groundwater levels are declining, and additional appropriation of
groundwater may exacerbate these declines.

0AR 690-315-0040(2)(f)
Fair Return Upon Investment

27. The Application did not identify that the use and income from the permitted water
development will likely result in reasonable returns upon the investment made to date.

OAR 690-315-0040{2){g)
Other Governmental Requirements

28. The Application states delay In the development of this project was due In part to the
length of time involved in gaining approval of a Permit Amendment to change the place of
use.

OAR_ 690-315-0040{2)(h)
Unforeseen Events

29. The Application did not identify unforeseen events.

0AR 690-315-0040(2)(i)
Denialof the Extension Will Result in Undue Hardship

30. The Application did not state if a denial of the extension would result in undue hardship.

31. The Application did not identify whether there are otherreasonable alternatives for
meeting water use needs.

0AR 690-315-0040(2)(c)
GoodFaith ofthe Appropriator

32. Based on Findings of Fact 12, 13, and 14, above, the Department finds that the Applicant
has not demonstrated good faith.

Duration ofExtension (OAR 690-315-0040(1)(c)l
Under0AR 690-315-0040(1)(c), in order to approve an extension oftimefor water use permits
the Department mustfind that the time requested is reasonable and the applicant can complete
the projectwithin the time requested.

Proposed Final Order: Permit G-17294
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33. As of October 17, 2016, the Application states the remaining work to be completed
consists of completing construction of the water system, which includes completing
construction of Well 2, construction of POA 1, construction of POA 3, with continuous
casing and sealing to a depth of at least 950 feet below land surface, installing pumps,
electrical, and water delivery infrastructure to all authorized places of use; meeting all
permit conditions, which includes installing a totalizing flow meter at each POA,
submitting annual water use reports, and annual March static water level
measurements for each authorized POA; and applying water to full beneficial use on
350.0 acres.

The Department cannot find that the applicant can complete the project or apply water to full
beneficial use within the time requested for the extension, because demand on the resource
cannot support the development of the undeveloped portion ofwater under Permit G-17294.

Good Cause [OAR690-315-0040(1](dl]
The Departmentmustfind that there is "goodcause" to approve the extension. In makinga
"good cause"finding, the Department shall consider the requirements setforth underOAR 690­
315-0040(2).

The Department has considered the reasonable diligence and good faith of the appropriator,
the cost to appropriate and apply water to a beneficial purpose, the market and present
demands forwater to be supplied, the financial investment made and fair and reasonable
return upon the investment, the requirements of other governmental agencies, and unforeseen
events over which the permit holder had no control, whether denial of the extension will result
in undue hardship to the applicant and whether there are no other reasonable alternatives for.
meeting water use needs, any other factors relevant to a determination of good cause, and has
determined that the applicant has not shown that good cause exists for an extension of time to
complete construction and apply water to full beneficial use pursuant to 0AR 690-315­
0040(1)(d).

CONCLUSIONS OF LAW

1. The permit holder has submitted a complete extension application form and the fee
specified In ORS 536.050, as required by 0AR 690-315-0040(1)(a).

2. The permit holder has complied with the time allowed for construction work under the
permit pursuant to ORS 537.630 as required by 0AR 690-315-0040(1)(b) and OAR 690­
315-0040(5).

3. The Application established that there has been marginal diligence toward developing
the project. The permit holder has not shown that good cause exists for an extension of
time to complete construction and apply water to full beneficial use pursuant to OAR
690-315-0040(1)(d).
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4. Based on Market and Present Demand of water, pursuant to 690-315-0040(4), water is
not available to support additional development.

PROPOSED ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, the Department proposes to
issue an order to:

Deny the time to complete construction of the water system under Permit G-17294
fromApril 22, 2016, toOctober 1, 2026.

Deny the time to applywater to beneficial use under Permit G-17294 from April 22,..
2016, to October 1, 2026.

DATED: May 2, 2017

£ Ifyouhave any questions,
please check the information

· box on the lastpagefor the
appropriate names and
phone numbers.

Proposed Final Order Hearing Rights
1. Under the provisions of 0AR 690-315-0100(1) and 690-315-0060, the applicant or any

other person adversely affected or aggrieved by the proposed final ordermay submit a
written protest to the proposed final order. The written protest must be received by
the Water Resources Department no later than June 16, 2017, being 45 days from the
date of publication of the proposed final order in the Department's weekly notice.

2. A written protest shall include:

a.
b.

C.

d.

e.
£.

g.

The name, address and telephone numberof the petitioner;
A description of the petitioner's interest in theproposed final order and if the
protestant claims to represent the public interest, a precise statementof the
public interest represented;
A detailed description ofhow the action proposed in the proposed final order
would adversely affect or aggrieve the petitioner's Interest;
A detailed description of how the proposed final order is in erroror deficient and
how to correct the alleged erroror deficiency;
Any citation of legal authority supporting the petitioner, if known;
Proof of service of the protest upon the water right permit holder, if petitioner is
other than the water right permit holder; and

.rr«"[{ESE]/Eryos-ass
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3. Within 60 days after the close ofthe period for requesting a contested case hearing, the·
Director shall:

a. Issue a final order on the extension request; or
b. Schedule a contested case hearing if a protest has been submitted, and:

1) Upon review of the issues, the Director finds there are significant
disputes related to theproposed agency action; or

2) The applicant submits a written request for a contested case hearing
within 30 days after the close ofthe period for submitting protests.

Notice Regarding Service Members: Active duty service members have a rightto stay
proceedings under the federal Service Members Civil ReliefAct. SO U.S.C. App. §§S01-597b. You
may contact the Oregon State Bar or the Oregon Military Department for more information.
The toll-free telephone number for the Oregon State Bar is: 1 (800) 452-8260. The toll-free
telephone number of the Oregon Military Department Is: 1 (800) 452-7500. The Internet
address for the United States Armed Forces Legal Assistance Legal Services Locator website is:
http://legalassistance.law.af.mil

• If you have questions about statements contained in this document, please contact
Corey A Courchane at (503)986-0825.

• If you have questions about how to file a protest or If you have previously filed aprotest
and you want to know the status, please contact Patricia McCarty at 503-986-0820.

• If you have any questions about the Department or any of its programs, please contact
ourWater Resources Customer Service Group at 503-986-0900.

• Address any correspondence to : Water Right Services Division
725 Summer St NE, Suite A

Fax: 503-986-0901. Salem, OR 97301-1266

Proposed Final Order: Permit G-17294

RECEIVED
JUN 1 6 2017

OWRD
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dSTOEL
DRIVES.o

October 14, 2016

760 SW Ninth Ave., Suite 3000
Portland, OR 97205

T. 503.224.3380
F. 503.220.2480

www.stoel.com

DAVID E. FILIPPI
• 503.294.9529

david.fillppl@stoel.com

Oregon Water Resources Department
Attn: Water Right Permit Extensions
725 Summer StreetNE, Suite A
Salem, Oregon 97301

Re: Application for Extension ofTime Application for Permit G-17294

Dear Sir or Madam:

We represent the permit holder, Les Peterson, with respect to the above-referenced
application. Please find enclosed a completed application for extension of time for Permit
G-17294, including attachments, along with a check in the amount of $575.00 for the application
fee.

Please do not hesitate to contact me orMr. Peterson should you have any questions or need
additional information regarding the enclosed application.

Sincerely,

David E. Filippi

Enclosures

cc (via email): Les Peterson

88764004.1 0066249-00001

RECEIVED
JUN 1 6 2017

OWRD

RECEIVED y­RD
OCT 1 7 2016

SALEM,O

EXHIBIT B
Page 1 of 27



Application for Extension of Time for a Water Right Permit
(NON-Municipal/NON Quasi-Municipal water Use)

OregonWaterResources Department
725 Summer Street NE, Suite A
Salem Oregon 97301
(503) 986-0900
www.wrd.state.or.us

Criteria for a Permit Extension of Time

The Department can accept requests for an extension of time on permits to (1) complete
construction, and/or to (2) applywater to beneficial use.

In order to approve a permit extension request the Department must be able to find:

1) Construction has begun:

A. For Groundwater Permits
Construction of the well began within 5 years of the date the permit was issued or
by the actual construction date specified in the permit.

B. For Surface Water or Reservoir Permits
Construction of the water system began within 5 years of the date the permit was
issued or by the actual construction date specified in the permit.

The Department will also confirm that:

2) A required fish screen, fish passage or fish by-pass device was installed before or prior
to diversion of any water. An exception to the need to confirm installation prior to
diversion of any water would be a waiver submitted to the Department from ODFW
stating that a fish screen, fish passage or fish by-pass device was not required, provided
your permit allows for a waiver.

Ifyou have questions, please call the Department at (503)-986-0900 and ask to speakwith a
permit extension specialist. RECEIVE BY OW/RD

0€1 1 7 2016

SALEM, OR

Revised 5/25/2016 Application for an Extension oftime for a Pennit Page 1 of 10

RECEIVE
JUN 1 6 2017

Instructions are In Attachment A.

C:\Users\ahs5087\Documents\TemporarySummer Work\Les PetersonWRExtension\Peterson App_Ext_WR_perm.docx OWRD
EXHIBIT B
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TO THE DIRECTOR OF THE OREGON WATER RESOURCES DEPARTMENT
A separate extensionapplicationmustbe submittedforeach permit asper

0AR 690-315-0020(2).

I, Les Peterson
NAME OF PERMIT HOLDER [OAR690-315-0020(1} and (3)(aJ/

1415 Highland Rd
ADDRESS

(509) 522-2124
PHONE

WallaWalla
CITY

WA
STATE

les@lifeswuheat.com
E-MAILADDRESS

99362
ZIP

the permit holder of: Application NumberG-16359
Permit Number §-17294 (which resulted from permit

amendment T-11630, which amended Permit Number G-16846)
(0AR 690-315-0020(3//bl]

do hereby request that the time in which to:

[] completeconstruction (of diversion/appropriation works and/or purchase and
installation of the equipment necessary to the use of water), which time now expires
on Month:4 Day:22 Year:2Q16, be extended to October 1, 2026, [0AR690-315-0020/3)))

0 N/A (Check this box if the permit does not specify a date by when construction must
be completed.)

and/or the time inwhich to:

apply water to full beneficial use under the terms and conditions of the permit, which
time nowexpires on Month:4 Day: 22 Year: 2016, be extended to October 1, 2026.
[OAR690·315-0020(3)(1)}

RECE VE[
JUN 1 2017

I am the permitholder, or have written authorization from the permit holder (attached to this Application for Extension of
Time), to apply for an extension of time under this permit. I understand that false or misleading statements in this
extension application arerunds for OWRD to suspend processing of the request and/or reason to deny the extension.

Date
_July 1, 2016 _

Signature
RECB}VEYOW

LES PETERSON PermitHolder
Printed Name Title
]I ] l 7[4,

Revised 5/25/2016 Application for an Extension of time for a Pemit Page 2 of 10 SALEM,On

CAUrs\ahs5087\Documents\TemporarySummerWork\Les Petrson WR Extension'Peterson App_Ext_R_perm.dox
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Before submitting your Application for Extension ofTime, make sure the following items are
included:

• This completed Application for Extension of Time.
• Statutory fee of $575.
• Signature page {Second page of this Application for Extension of Time).
• All supporting documentation and/orevidence referenced In the Application for

Extension of Time.

~ GENERALTIPS:

MAIL COMPLETED APPLICATION
along with theSupporting documents and/ or evidence

$575 STATUTORY FEE TO:

Water Resources Department
Attn: Water Right Permit Extensions
725 SummerStreet NE, Suite A
Salem, Oregon 97301

RECEIVED
JUN 1 6 2017

OWRD
•

•

•

•

Permit holders of municipal or quasi-municipal water use permits DO NOT use this form. The
correct form is APPLICATION FOR EXTENSIONOF TIME FOR MUNICIPAL AND QUASI-MUNICIPALWATERUSE
PERMITS, available at the following link:
http://www.oregon.gov/owrd/PUS/docs/forms/fillable muni quasi ext app form 2014.doc

Request the reasonable amount of time necessary to fully complete construction of thewater
project and/or to fully use the permitted quantity of water under the terms and conditions of
your permit. Should this request be approved, it will be OWRD's expectation that you will
complete your project within the new time period allowed. Future extensions may not be
granted.

A separate APPLICATION FOR EXTENSION OF TIME must be submitted for each permit. 0AR 690-315­
0020(2).

An Instruction sheet, INSTRUCTIONS FOR COMPLETING AN APPLICATION FOR EXTENSION OFTIME FORA
WATER RIGHT PERMIT (Attachment A), provides details that will helpyou answereach question on
the application. Permit extensions are evaluated underOAR Chapter 690, Division 315. These
rules may be viewed at:
http://rcwveb.sos.state.or.us/pages/rules/oars 600/oar _69Q/690315_html

RECEIVED BY OWRD
• You may provide OWRD with any additional information or evidence that will aid us in making

our decision. Please note that OWRD may require other information that is necessary tqr 17 2)1
evaluate the application. 0AR 315-0020(3)/n).

SALEM, OR

Revised 5/25/2016 Application for an Extension oftime for a Pennit Page 3 of 10

C:Users\ahs5087Documcnts\TemporarySummerWork\Les Peterson WRExtension!Peterson App_Ext_WR_perm.docx

EXHIBIT B
Page 4 of27



• After careful review of the Application for Extension of Time, you may contact OWRD at (503)
986-0900, to ask questions and request assistance from a Permit Extensions Specialist in the
Water Rights Services Division.

• An Application for an Extension ofTime will be reviewed for completeness. OWRD will return
any incomplete or deficient applications to the applicant. 0AR 690-315-0040(1)a).

Reference Materials Needed to Complete this Application:

• The water right permit. If needed, a copy of the water right permit can be downloaded from
the Department's Website at http:ljapps.wrd.state.or.us/apps/wr/wrinfo/ (using the link to
the Water Rights Information System (WRIS). Or, a copy of the permit {or other documents)
may be requested by water right application number from the Water Rights Division at 503­
986-0900 (copy fees will apply).

• Documentation which demonstrates compliance with permit conditions (for example, well
construction logs; static water level measurement reports; annual water use reports; ODFW
fish screen certification; a plan to monitor the effect of water use on ground water aquifers
utilized under the permit; etc.).

Questions to complete this application for an Extension of Time
Please see the instruction sheet to help you answer these questions.

1. Beginning Construction within required deadlines. 0AR 690-315-00203)(0)
For Groundwater Permits

Has construction of the point of appropriation (well) authorized under this permit begun?
]ves [] o

Date construction began Month: March Day: 31 Year: 2016

Details of construction and attach documentation: See attached documentation.

Start Card 1029943
Letter from Gary Zollman to Les Peterson, elated July 5, 2016

For Surface/Reseryoir Permit
Has construction of the water system begun?0 Yes O No

Date construction began Month: Day: Year:

Details of construction and attach documentation:

RECEIVED
JUN 1 6 2017

OWRD
RECEIVED BYOWRD

OCT 1 7 2016

SALEM. OF
0AR 690-315-0020(3)(A)(e)(A)
2. Permits typically contain standard or special conditions that must be fully satisfied to lawfully
develop and use permitted water. Review the permit subfect to this extension to identify which of
the conditions listed in the 2"column are contained within it . Using the extra row labeled "other" to
specify any other additional conditions specified in a final order approving a permit amendment or

Revised 5/25/2016 Application for an Extension of time fora Permit Page 4 of 10

C:\Users\ahs5087\Documcnis\TcmporarySummer Work\Les PetersonWR Extcnsion\Pctcrson App_Ext_WR_pcrm.doox

EXHIBIT B
Page 5 of 27



prior extension of time. In the 1" column check the box foreach condition (row) identified as
relevant. In the 3" column check "Yes" ifyou have completed or met the permit condition. Check
"No" if the condition is not yet satisfied. In the_4"column,give the datewhen the condition was
satisfied orwill be satisfied. Attach any pertinent documentation. Note: a pump test condition does
not need to be addressed here however; you must submit the results ofthe test to the Department
for approval prior to certification.

CHART-A

D

EIVED
JUN 1 6 2017Page 5 oflOApplication for an Extension oftime for a Permit

Permit Conditions inthis Permit
- - ..

., Have Completedor Datesatisfied/ orwill
Groundwater Met? .. besatisfied

Checkbox Check those included onthis Permit •' +,
Beforewater use

l'8l Installation of a meter/totalizing flow meter [Jves X No begins, 3/1/2017
Followlng the first year
ofwater use, ending

63 Submittal of annual water usage report []Yves X No 10/31/2017
Following completion
ofconstruction, within
30 days of
measurementas
measured between
2/1/2017 and

61 Submittalof initial static water level measurement 0Yes X No 3/31/2017
30 days from
measurement as
measured between

Submittal ofannual static water level measurements in the month 2/1/2018 and
l'8l required [lves X No 3/31/2018

Submittal ofSeven consecutive static water level measurements in
D the month required Jves 0 No

At time thatwell
construction is

63 Special well construction standards nYes X No comoleted

D Submittal of a monitoring plan □Yes n No

D Other (Specify): OYes O No

D Other (Specify): OYes O No

□ Other (Specify): □Yes n No
. ·. - .· ..', ·, ; . w .- ­ ,

· SurfaceWater or Reservoir . .. I,· • •.. , . . .,.. ,. . .. . . . . .;....

□ lnstallatlon ofa meter/ totallzinr. flow meter/ In-line meter nves n No R ECEIVED Y Ow
n Installation a staffgauge Tes []No

D Installation ofa fish screen [Jves 0 No UL I 1 '1 2016

□ Installation ofa fish by-pass device [Jves 0 No

□ Installation ofa fish passage OYes 0 No SALEMI, OR;
n Installation ofan outlet gate/pipe/conduit J vs 0 No

Submittal ofa letter fromODFWthat fish screen, fish by-pass
n device, and or fish passage Is not required OYes n No

n Submit as-built plans andspecification Jves 0 No ,Pj/
n Submittal ofa letter froman engineer prior to storage OYes O No nL A

Revised 5/25/2016

C:\Users\ahs50S7\Document.s\TempororySummer Work\Lcs Peterson WR Extcnslon\Pcterson App_Ext_WR_pcnn.docx

-..OWRD
Page6 of 27



□ Other (Specify): Jves 0 No

□ Other (Specify): [Jves 0 No

□ Other (Specify): Jves 0 No

If you have NOT complied with Permit conditions, explain the reasons why and indicate a
date certain, when you will be in compliance.

Well construction was ongoing as of the April 22, 2016 completion date contained in the
Permit G-17294, and as such, not all permit conditions had been fulfilled. I intend to be in full
compliance with all permit conditions by the end of the requested extension period, October
1, 2026.

[0AR 690-315-0020(3)(e)]

3. Provide evidence of physical work made toward completion of the water system, and
of progress made toward making beneficial use of waterwithin the permitted time period
(CHART-B); and if applicable, within the time period of the most recent extension granted
(CHART-C). CHART-B (below) must be completed for all Application for Extension of Time
requests. Use chronological order. (this does NOT include planning, formulating a business
plan, securing financing, letting contracts, purchasing but not Installing equipment, surveying,
clearing land, or planting crops)

CHART-B

1900.00

RECEIVED BY Own}

OCT 17 201

Surveyor location survey

Construction ofaccess roadtowell,location site and pad for parking andmobilization for POA-2

Construction of holding ponds to enable wellconstruction drilling for POA-2

2/27/16

4/22/11
(date original
permitG­
16846
signed)
8/25/14 Date the permit was signed- find date above signature on last page of permit.
(date
amended
permit
signed, per
T-11630)

3/17/16

3/17/16

3/31/16 Startofwell drilling for POA-2 by Zollman Drilling

CAUsers\ahs5087Documents\Temporary Summer Work\Les Peterson WR Extension\Peterson App_Ext_WR_perm .docx

Revised 5/25/2016 Application for an Extension oftime for a Permit Page 6 of10
EIVED

JUN 1 6 2017

..OWRD
Page 7 of27



4/22/2016

Ongoing
from
4/22/16
through end
of June 2016

Date the permit specified complete application ofwater to the useshall be made- all permits
containthis date.

Continuation ofwell construction (See Invoices attached fromZollman's Larry BurdWell Drilling, LLC
dated 5/3, 5/25, and 6/28/16. Note that some expenses from 5/3/16 invoice were Incurred prior to
4/22/16)

354,033.03

I exact cost is not known, you must provide your best estimate.
3$,%33

4. If this is not your 1st Application for Extension of Time request, fill out CHART-C
below in addition to CHART-B above. Use chronological order.

CHART-C
±gg: 555$@733Z£@@woRKccoPus uRiNG" . e 7i, Si35;yj}is., ·±;;:?{:z:± ±,'.5;zS.:g., 32%2 %.±%#%524."!AST ExrNoNPRIo3,383 %832$3%
e ts±ii';rta.a.NW? ~~.Z. "jjj?3yg_ zLg±'..gee_List al _w/or! (one_ in •telastout 1Orie extensiol :.S: .sis

"Extended From" date for complete application ofwater used in the 1"
(or the most recent) Application for Extension ofTime.

N/A. This Is my first application for extension of time request.

·Ifexact cost is not known, you must provide your best estimate. [OAR 690-315-0020(3)(f)]

Revised 5/25/2016 Application for an Extension •.ORD

. RECEIVED BY OWRD

OCT 17 2016

SALEM.OR

Page 7 of10

5. Cost of project to date: 366~ 3 SS f C/13 (!,,e-
7

(The total combined costfrom CHART-B andCHART-CJ [OAR 690-315-002o(f}J

RECEIVED
JUN 1 6 2017

C:\Users\ahs5087\Documcnts\TemporarySummerWork\Les Peterson WR ExtenslonPeterson App_Ext_WR_perm.docx
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[OAR 690-31S-0020(3)(e)(B)]
Provide evidence of the maximum rate (or duty, if applicable) of water diverted for
beneficial use under this permit and/or prior extensions of time (if any) made to date.
TIP: Report the rate used to date. Unlessfull beneficial use has been made, this rate will be
less than the rateauthorized on the permit.

6.
TIP:

For Surface Water Permit Extensions {e.g. S-XXXX or R-XXXX):
Report the rate in the same units ofmeasurement as specified in the permit.

Maximum rate used to date= cfs (cubic feet per second) or,

Maximum rate used to date=gpm (gallons per minute) or,

Acre-feet stored to date= AF

7. For Ground Water Permit Extensions (e.g. G-XXXX):
TIP: Include informationfrom ALL wells that pertain to this permit, including drilledwells not
currently used.

POA2 POA2 Yes X N/A N/A Yes X Not yet ves DJ
No 0 No 0 irrigating No X

vesDJ ves[] vesJPOA 1 POAl No X No 0 No 0
ves [J ves DJ Ye.s 0 ECEIVEDPOA3 POA3 No X o D No 0
Yes Yes 0 YesO JUN 1 6 2017No 0 o [J No 0

TotalInstantaneous rate from all wells utilized underthis permit OwRD
8. If the drilled location of a well is not authorized on this permit, please specify,its
location below, or provide a map showing its location. ECEIVEO BY OWRD

Revised 5/25/2016 Application for an Extension oftime for a Permit

OCT I 7 201

SALEM, OR

Page 8 ofIO

Has or will a Permit Amendment Application been/be filed? YesD NoD
ff a Permit Amendment Application has been filed: Transfer No. T­

C:\Users\ahs5087Documents!TemporarySummer Work\Les Peterson WRExtension\Petrson App_Ext_WR_perm.docx

EXHIBITS
Page 9 of27



a

Well# Actual location: Well# Actual location:
[OAR 690-315-0020(3)e)(C)]
9. Provide the total number of acres irrigated to date under this permit (if applicable).
List by year, the number of acres irrigated each year since permit issuance, and provide a
copy of the application map identifying the acres irrigated. N/A

Total acres irrigated to date: N/A

Ground Water Permits: Please specify which wells are being utilized for this irrigation.

Well# Acres__

Well# Acres__

Well# Acres__

Well# Acres__

[OAR 690-315-0020(3)(i)/)]
10. Provide a summary of your future plans and schedule to complete the construction of
the water system, and/or apply water to full beneficial use under the terms and conditions
of the permit.

CHART-E

Fall 2016

2026

2026

Year: 2026

Completewell construction, Including casing, electric, etc. for POA 2

Additional well construction for POA 1 and/or POA 3 (if necessary)

Complete deliveryinfrastructure to all authorized POU, includingelectrical
installation, equipment, pumps, etc.

Date intend to apply water to foll beneficial use under the terms and
conditions of this permit.

250,000.00

500,000.00

500,000.00

[0AR 690-315-0020(3)(g)]
11. Estimated remaining cost to complete the project: 1,2500,000.00
(The total cost from CHART-E)

JUN 1 6 2017
RECEIVED BY OWRD

OCT 17 2016

SALEMI, OROWRD

RECEIVED

Revised 5/25/2016 Application for an Extension oftime for a Permit Page 9 of10
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[OAR 690-315-0020(3)(h)]
12. Describe the.reasons why the construction was not completed, and/or water was not
beneficially used within permit time limits. Provide supporting information for the reason(s)
that best fits your circumstances. Include any additional unforeseen events and/or other
governmental regulation or requirements.

Actual construction was not started until early 2016. This was primarily due to the length of
time to complete a prior transfer application (to add additional POAs to the permit), to arrange
financing, to select and schedule a drilling contractor, and to prepare the site for construction.

[OAR 690-315-0020(3\(k)]
13. Justify the time requested to complete the project and/or apply thewater to full
beneficial use. Include any other information or evidence to establish that the requested
amount oftime is sufficient and that you will be able to complete the project within the
amount of time requested.

Once construction of the existing well is completed. I will need additional time to put the
irrigation delivery system in place. In addition, I anticipate the need to file a further permit
amendment to address a land exchange with a neighbor. as I will need to move 40 acres of
authorized POU from lands I no longer own to lands that I acquired as part of the exchange.
Meanwhile. my neighbor will also need to move 40 acres of authorized POU he has under his
own water right permit from lands I now own to lands that he now owns as a result of the
exchange. (See T-11844.) Finally, depending on the production of the well currently under
construction, I may develop one or both of the additional authorized POAs. I anticipate full
build out of my system no later than October 2026.

[OAR 690-315-0020(3)(m)(n)]

14. Provide any other information you wish OWRD to considerwhile evaluating your
App IIcation for Extension of Time.

I anticipate that additional unforeseen circumstances may occur. As such, I am requesting the
maximum allowed time to complete construction and application of water to beneficial use.

Attach permit, and documentation to the application;CEIVED BY OWRD

RECEIVED
JUN 16 2017

OCT 172016

Revised 5/25/2016 wetr«mas..O/RD
SALEM, OR

Page 10 of 10
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STATE OF OREGON

COUNTY OF UMATILLA

PERMIT TO APPROPRIATE THE PUBUC WATERS

THIS PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

I
II
!

f

The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: G-16359

SOURCE OFWATER: THREE WELLS IN BIRCH CREEK BASIN

PURPOSE OR USE: IRRIGATION 0F 350.0 ACRES

MAXIMUM RATE: 4.38 CUBIC FEET PER SECOND

PERIOD OF USE: MARCH 1 THROUGH OCTOBER 31

DATE OF PRIORITY: DECEMBER 30, 2004

WELL LOCATION:

RECEIVED
JUN 1 6 2017

OWRD

This correcting superseding permit is issued to correct an error In a change in place of use
and describes additional points of appropriation proposed under Permit Amendment
Application T-11630 and approved by Special Order Vol. 93, Pages 108-110 entered
August 15, 2014, and correcting order approved by Special Order Vol. 93, Page 21
entered Na 13 l[A; This permit supersedes Permit G-17266.

Tw Rng Mer Sec 0.0 Measured Distances
SN 36 E WM 4 SWSW WELL I: 40 FEET NORTHANO 130 FEET EAST FROM

THE SWCORNEROF SECTION4
SN 36 E WM 5 NESE WELL 2: 590 FEET SOUTHAND GT5 FEETWEST FROM

THEEl/4 CORNEROFSECTION 5
5N 36E WM 4 NENW WEU.3: 915 FEET SOUTHAND IOO FEETWEST FROM

THE Nl/4 CORNEROFSECTION 4

The amount of water used for irrigation under this right, together with the amount secured under
any other right existing for the same lands, is limited to a diversion of ONE-EIGHTIETH o[on
cubic foot per second and 3.0 acre-feet for each acre irrigated during the irig@pi.@WR
year.

OCT l 7 Z0i6

Application G-16359/T-11630.sah Water Resources Department
SALEM. OR

PERMIT G-17294

EXHIBIT B
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THE PLACE OF USE IS LOCATED AS FOLLOWS:
IRRIGATION

Two Rng Mer Sec Q-0 Acres
SN 36 E WM 4 NE NW 40.0
SN 36 E WM 4 SE NW 40.0
SN 36 E WM 4 NE SW 40.0
SN 36 E WM 4 NWSW 40.0
SN 36 E WM 4 swsw 40.0
SN 36 E WM 4 SE SW 40.0
SN 36 E WM 9 NE NE 20.0
5N 36 E WM 9 NW NE 40.0
SN 36 E WM 9 NE NW 40.0
SN 36 E WM 9 SE NW 10.0

Total 350.0

Permit Amendment T-11630 Conditions

PAGE 2

RECEIVED
JUN 1 6 2017

OWRD
The combined quantity of water diverted at the new points of appropriation, together with that
diverted at the old point of appropriation, shall not exceed the quantity of water lawfully
available at the original point of appropriation.

Water shall be acquired from the same aquifer as the original point of appropriation.

Wells 2 and 3 are to be continuously cased and continuously scaled to a depth greater than 950
feet at a minimum.

Well construction in the Columbia River Basalts is limited to development ofone aquifer.

Measurement, recording and reporting conditions:

A.

B.

c.

D.

Before water use may begin under this permit, the permittee shall install a
totalizing flow meter or other suitable measuring device as approved by the
Director at each point of appropriation. The permittee shall maintain the meter or
measuring device in good working order.

The permittce shall keep a complete record of the amount of water diverted each
month, and shall submit a report which includes the recorded water-use
measurements to the Department annually or more frequently as may be required
by the Director. Further, the Director may require the permittee to report general
water-use information, including the place and nature of use of water under the
permit.

The permittee shall allow the wateraster access to the meter oEk@l}RD BYOWRL
device; provided however, where any meter or measuring device is located within
a private structure, the watermaster shall request access upon reasonablenqtice2gjg

The Directormay provide an opportunity for the permittce to submit alternative
measuring and reporting procedures for review and approval. ::.ALEM, OR

ApplicationG-16359/T-1 1630.sah Water Resources Department PERMIT G-17294
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I

I

I

I

ApplicationG-16359/T-11630.sh

JUN 16 2017

OWRD
Water Resources Department

0C1 1 7 z016

S4LEM. OR
PERMITG-17294

EXHIBIT B
Page 14 of 27

PAGE 3

The Department requires the water user to obtain, from a qualified individual (see below), and
report annual static water levels for each well on the permit. The static water level shall be
measured between February 1 and March 31. Reports shall be submitted to the Department
within 30 days of measurement.

The permittee shall report an initial February/March static water-level measurement once well
construction is complete and annual measurements thereafter. Annual measurements are required
whether or not the well is used. The first annual measurement will establish a reference level
against which future measurements will be compared. However, the Director may establish the
reference level based on an analysis of other water-level data. The Director may require the user
to obtain and report additional water levels each year if more data are needed to evaluate the
aquifer system.

All measurements shall be made by a certified water rights examiner, registered professional
geologist, registered professional engineer, licensed well constructor or pump installer licensed
by the Construction Contractors Board. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall be made with equipment that is accurate to
at least the standards specified in OAR 690-217-0045. The Department requires the individual
performing the measurement to:

A, Associate each measurement with an owner's well name or number and a
Department well log ID; and

B. Report water levels to at least the nearest tenth of a foot as depth-to-water below
ground surface; and

C. Specify the method of measurement; and
D. Certify the accuracy of all measurements and calculations reported to the

Department.

The water user shall discontinue use of, or reduce the rate or volume of withdrawal from, the
well(s) ifany of the following events occur:

A. Annual water-level measurements reveal an average water-level decline of three
or more feet per year for five consecutive years; or

B. Annual water-level measurements reveal a water-level decline of 15 or more feet
in fewer than five consecutive years; or

C. Annual water-level measurements reveal a water-level decline of 25 or more feet;
or

D. Hydraulic interference leads to a decline of 25 or more feet in any neighboring
well with senior priority.

RECEIVED RECEIVEDBYOWRD



STANDARD CONDITIONS

OWRD

OCT 17 2016

PERMIT G-17294Waler Resources DepartmentApplication G-16359/T-1 1630.soh

If the riparian area is disturbed in the process of developing a point ofappropriation, the
permittee shall be responsible for restoration and enhancement of such riparian area in
accordance with ODFW'sFish and Wildlife Habitat Mitigation Policy OAR;32;±15F0rBYOWRD
purposes of mitigation, the ODFWFish and Wildlife Habitat Mitigation Goals and Standards,
OAR 635-415, shall be followed.

The use may be restricted if the quality of downstreamwaters decreases to the point that those
watersnolowermeet crisesate or tetra vser avustsy sts4srasaveto retc-an6-#WRECE]\/Er

JUN 16 2017

Failure to comply with any of the provisions of this permit may result in action including, but not
limited to, restrictions on the use, civil penalties, or cancellation of the permit.

If the number, location, source, or construction of any well deviates from that proposed in the
permit application or required by permit conditions, this permitmay be subject to cancellation,
unless the Department authorizes the change in writing.

If substantial interference with a senior water right occurs due to withdrawal of water from any
well listed on this permit, then use of water from the well(s) shall be discontinued or reduced
and/or the schedule of withdrawal shall be regulated until or unless the Department approves or
implements an alternative administrative action to mitigate the interference. The Department
encouragesjunior and senior appropriators to jointly develop plans to mitigate interferences.

The well(s) shall be constructed in accordance with theGeneral Standards for the Construction
and Maintenance ofWaterWells in Oregon. The works shall be equipped with a usable access
port, and may also include an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

PAGE4
The period of restricted use shall continue until the water level rises above the decline level
which triggered the action or the Department determines, based on the permittee's and/or the
Department's data and analysis, that no action is necessary because the aquifer in question can
sustain the observed declines without adversely impacting the resource or causing substantial
interference with senior water rights. The water user shall not allow excessive decline, as defined
in Commission rules, to occur within the aquifer as a result of use under this pennit. If more than
one well is involved, the water user may submit an alternative measurement and reporting plan
for review and approval by the Department.

Prior to using water from any well listed on this permit, the permittee shall ensure that the well
has been assigned an OWRD Well Identification Number (Well ID, tag), which shall be
permanently attached to the well. The Well ID shall be used as a reference in any
correspondence regarding the well, including any reports of water use, water level, or pump test
data.

;•'

EXHIBIT B
Page 15of 27



PAGES

RECEIVED•
JUN 1 6 2017

OCT 1 7 2016

OWRD au.a
Water Resources Depurtment PERMIT G-17294

ight irvices Division Administrator, for
regon Water Resources Department

Application G-16359/1-1 1630.sah

Where two or more water users agree among themselves as to the manner of rotation in the use
of water and such agreement is placed in writing and filed by such water users with the
Watermaster, and such rotation system does not infringe upon such prior rights of any water user
not a party to such rotation plan, the watermaster shall distribute the water according to such
agreement.

Prior to receiving a certificate of water right, the permit holder shall submit to the Water
Resources Department the results of a pump test meeting the Department's standards for each
point of appropriation (well), unless an exemption has been obtained in writing under OAR 690­
217. The Director may require water-level or pump-test data every ten years thereafter.

This permit is for the beneficial use of water without waste. The water user is advised that new
regulations may require the use of best practical technologies or conservation practices to
achieve this end,

By law, the land use associated with this water use must be in compliance with statewide land­
use goals and any local acknowledged land-use plan.

Completion of construction and application of the water shall be made on or.before April 22,
2016. If beneficial use of permitted water has not been made before this date, the permittee may
submit an application for extension of time, which may be approved based upon the merit of the
application.

Within one year after making beneficial use of water, the permittee shall submit a claim of
beneficial u z, which includes a map and report, prepared by a Certified Water Rights Examiner.

EXHIBIT B
Page 16 01 27



T5N, R36E, WM
UMATILLA COUNTY

RE EIVE
J N I 6 2017

WAD

D

3ALEM,

[re- iszo it]

PERMIT AMENDMENT MAP
App G-16359 and Permit G-16846

Change POU and Add POAs

In the name of
LES PETERSON

Revised: 28 DEC 2012

POA2 is proposed well In NESE Sec 5, located 590 ft Sand 475 ftW from E 1/4 Cornerof Sec 5.
POA3 is proposed well in NE NW Sec 4, located 915 ft S and 100 ft W from N 1/4 Comerof Sec 4.

@ POA (Authorized) T Q 1163Q N
POA 1 Is authorized well In SW SW Sec 4, located 480 ft N and 130 ft E from SW Corneror Sec 4. w1 E

O POA (Additional) T
s

ELZJ POU (unchanged)
POU remains unchanged for most quarter-quarter sections.

[IJ] POU (From)
SWSW of Sec 4 (40 ac) will nol be irrigated under this water right.

]Pou re»
NESEorSec 5 (40 ac) will be Irrigated under this water right.

EXHIBITB
Page 17 of27



Startcard Data Page 1 of 1

OregonWater Resources Oepgrtment
Startcard Data

.

11} Main O Help

Return t! Contact Us

Well Constructor: 1881
GARRY L ZOLLMAN; Z0LLMAN'S LARRY BURD WELL DRILLING LLC

Start Card Number: 1029943
owner lnfonnation

Company~==================-,----..-- ..;... ___.-,
First I~s I Last IPETERSON IName'-· ___._ Name L...- - ~- ~~- - - - -·

Street1 !1415 HIGHLAND RD J

brr
ptn@L

Street2

as.ceca_+a..Eeaa.eea)
Home 1509-522-2124
[ptfP%LI

Original Well,----------,
[gg#I

No Fee Required D Alteration

DAbandonment

Type ofWork
Fee Requlred ZJ New

DConversion

Dleepening
Original Start..---------,

ardl

Construction
Proposed

Commencement [3/15/2016
Date OWRD

RECEIVED BY OWRD

RECEIVED
JUN 1 6 2017

Diameter..-------,ones)[1·

01 rrigation
Other.

0 Industrial

Ouvestock

DDewaterfng

Ex!stlng/ ~I Proposed 11200
Depth(f)"'

□Community

Oln]ecllon

0 Plezomeler

Use

0 Domestic

□Thermal
0 Monitoring

Proposed Well Location,----------------------------~1/4 MI. NE DIAGONAL FROM INTERSECTION OF SPOFFORD RD. AND ;
Street address MILTON CEM '

Xi,ofwell k,

OCT l 7 2016

SALEM, OH

om""@eElts»E@@@» ]e] sass,
Latlltude I I Longitude I j

County I Umatilla vj

cosEee
Taxlotl...a_o_1 ~

OWNER PLEASE NOTE: This ls not Iwa torrlgl!lappfioatlon, ThO ownor ls ruponslblo for obt.11nfng awater right through thtWntor Ro,sourcos
Oopartmont, Ifrequired. Tho Orogon Hoalth Olvlalon roqulm plans tobosubmitted and approvod prior to construction If lho well ls to be usod as
a publicsy&tam.

htt://amns.wrd.state.or.us/aoos!gw/startcard purchase/startcarddata.aspx?sc_id=196831 3/15/.2016
EXHIBIT B
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ZOLLMAN'S LARRY BURD WELL DRILLING, LLC
PO Box 1542, Pendleton, OR 97801

www.zollmanswelldrllling.com • zollmanslbwd@yahoo.com

July 5, 2016

Les Peterson
1415 Highland Rd
Walla Walla, WA 99362

Re: Current Well Construction on Irrigation Well Permit G-17294, Start Card 1029943

Les,

RECEIVED
JUN 1 6 2017

OWRD
I am writing this letter to document the current construction phase we a re at In the building of your
irrigation well East of Milton-Freewater, Oregon.

Construction on this well started March 31, 2016.

Current drilling depth of the 19inch diameter casing hole is 1040ft. and we are drilling In a basalt aquifer
that needs to be sealed per the direction of the local well inspector Erik Thomasser. Erik has been on site
to help make sure the well meets the requirements of the permit.

The well has a 20inch surface hole, cased and sealed Into basalt with cement grout to a depth of 100ft.
Another casing hole with a 19inch diameter Is currently being drilled to meet the permit requirement of
casing and sealing to 950ft. Since we have been in an aquifer that has been open for almost 200ft . and
still in a vesicular basalt aquifer zone we have had to change drilling techniques from air drilling to mud
drilling. This drilling has continued past the 950ft. depth because of the continuing aquifer. This will
allow us to case and seal using a cement grout through this aquifer to seal it off from the aquifer you will
be using.

SALEM. OR

OCT 172016

There have been two Oregon Water Resource Department Employees we have been working with on
this project:

Locally- Erik Thomasser, Regional Well Inspector from Pendleton office
541-278-5456 RECEIVED BY OWRD

Salem - JenWoody, Umatllla Basin Critical Water
503-986-0855

Sincerely,

[..72et..
car.zoi«
Oregon license 1881

We want to be your driller

Pondloton
541.276.3681

Hormlston
541.567.3088

Ml/ton-Froowator
541.938.5135

Toll Froo
800.953.3681

Fax
541.276.0209

EXHIBIT B
Page 19 of 27



%.HD)
englneers[ landscape architects [ planners[surveyors

HDJ Design Group
314W 15th Street
Vancouver,WA 98660-2927

RECEIVE
JUN 1 6 2017

OWRD
Les Peterson
1415 Highland Road
WallaWalla,WA99362

Services and Expenses for the month ofFebruary2016:

Summary ofServices:

POA Staking Complete.

Labor

Invoice number
Date

4288-00-001
02/27/2016

Project 4288-00 LES PETERSON· WELL
LOCATION SURVEY

HDJ Project ManagerGregEFlowers...------ ­

Billed
Amount
505.00

Aging Summary
Invoice Number
4288-00-001

Invoice Date
02/27/2016
Total

Outstanding
505.00
505.00

Current
505.00
505.00

Over 30

0.00

Over 60

0.00

Invoice total

Over 90

0.00

505.00

Over 120

0.00

-.

Please make checks payable to HDJDesign Group, PLLC. To ensure proper credit, please include the INVOICE NUMBER on your
check.

DUE UPONRECEIPT 1.5% permonth will be assessed on past due accounts.

RECEIVED BY OWRD

•,#, SALEM, OR

OCT 172016

Leg Peterson Involco number 4268-00-001 Invoicedale 02/27/2018
EXHIBIT B
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HumbertAsphalt, Inc.
84899 l-fwy 11
Milton-Freewater OR 97862
541-938-3174

License: 116200

Invoice#:
Invoice Date:
Due Dare:
Purchase Order #:

Invoice
2-9566
03/21/2016
03/31/2016

To: Les Peterson
14l5 Highland Rd
Walla Walla WA 99362

Job# 5812
Prpjecl: Pererson, Les

564 Spo.ffard Rd
MillonFreewater OR 97862

Customer II 301/

Description Unit 0uanity Price Amount

100.00
120.00

300.00
90.00

300.00
300.00

$10. 75 149.75
S10.00 150.50
S10.00.--158.30°­
$10.00 137.40
$10.00 150.00
$10.00 189.80
$10.00 158.90
SJ 0.00 152.40
$10.00 171.20
$10.00 155.40
$10.00 156.50
S10.00 164.20
$10.00 123.90

3228.2

SJ00.00
$60.00

$100.00
$90.00

$100.00
$100.00

$ 9,952.45

1.00
2.00

3.00
1.00
3.00
3.00

/3.93
15.05

- 15.83
13.74
15.00
18.98
15.89
15.24
17.12
15.54
15.65
16.42
12.39
__.-;;-

301
Non-Taxable Amount: 9,952.45
Taxable Amount: 0. 00
Sales Tax: 0.00
Amount Due: 9,952.45

Hrs
Hrs
Hrs
Hrs

Hrs
/lrs

3/15/16:Mark out.for locates and mob backhoe.
Mob/Backhoe 1 l,r
Labor/2hrs

3/17/16: BuildRoad
850G Cau3 hrs
BigHamm Roller/] hrs
Backhoe/3 hrs
Dump Truck # 65/3 hrs

Tkt # 22495/13.93 Ions of2 1/2"-0 delivered 3/17/16 Ton
Tkt #22498/15.05 tons ofcommon borrow delivered 3/17/16 Ton
Tk1 # 22499/15.83 tons ofcommon borrowdelivered317/16..' Ton
Tkt # 22500//3. 74 tons ofcommon borrow delivered 3/17/16 Ton
Tkt # 22501/15. 00 ton.s ofcommon borrowdelivered 3/17/16 Ton
Tkt # 22502/18.98 tons ofcomnon borrowdelivered 3/17/16 Ton
Tkt #22503//5.891011s ofcommon borrow delivered 3/17/16 Ton
Tkt # 22504/15.24 Ions ofcommon borrow delivered 3/17116 Ton
Tkt # 22505/17.12 tons ofco111111011 borrow delivered 3/17/16 Ton
Tkt # 22506/15.54 tons ofcommon borrow delivered 3/17116 Ton
Tr # 22507/15.65 tons ofcommon borrow delivered 3/17/16 Ton
Tkt #22508/16.42 tons ofcommon borrow delivered 3/17/16 Ton
Tkt #22509/12.39 tons ofco111111011 borrow delivered 3/17/16 Ton

)
~,?

\

RECEIVED+ +asThankyouforyour prompt payment!

Aservicecharge of 18.00 % per ammum will be charged onallamounts
Please make checkpayable to Humbert Asphalt, Inc.

JUN 1 6 2017
SALEM. OR

OWRD EXHIBITS
Page 21 of 27



HumbertAsphalt, Inc.
84899 Hwy 11
Milton-Freewater OR 97862
541-938-3174

License: 116200

Invoice#:
Invoice Date:
Due Date:
Purchase Order #:

Invoice
29566
03/21/2016
03/31/2016

To: Les Peterson
1415HighlandRd
Walla Walla WA 99362

Job# 5812
Project: Peterson, Les

564Spofford Rd
I Milton Freewater OR
I

97862

Customer # 3011

Description Unit Quanity Price Amount

Tkt #22510/15.391011s ofcommon borrow delivered 3/17/16 Ton 15.39 $10.00 153.90
Tkt #225ll/13.81 tons ofcommon borrow delivered 3/17/16 Ton 13.81 $10.00 138.10
Tkt # 22512/12.25 tons ofcommon borrow delivered 3/17116 Ton 12.25 S10.00 122.50

~ Tkt # 22513/15.05 tons ofcommon borrowdelivered 3/17/16 Ton 15.05 $10.00 150.50
Tkt #22514/15.86 tons ofcommon borrow delivered 3/17/16 Ton 15.86 $10.00 158.60
T%a # 22515/15.03 lolls ofcommon borrow delivered 3/17/16 Ton 15.03 S10.00 150.30
Tkt #22516/15.00 Ions ofcommon borrow delivered 3/17/16 Ton 15.90,, $10.00 150.00,
3/18/16: BuildRoad ­850G Cat/5 hrs Hrs 5.00 Sl00.00 500.00
BigHamm Roller/3 hl's Hrs 3.00 $90.00 270.00

Tkt i 22522/14.42 tons ifcommon borrowdelivered 3/18/16 Ton - 14.42" SI0:00 144.20­
Tkl # 22523/15.18 tons ofcommon borrow delivered 3/18/16 Ton 15.18 $10.00 151.80
Tkt #22524/ll. 87 tons ofcommon borrow delivered3/18/16 Ton 11.87 $10.00 JJB.70
Tlk #22525/13.50 tons ofcommon borrow delivered 3//8/16 Ton 13.50 $10.00 135.00

i Tkt # 22526/14.22 tons ofcommon borrow delivered 3/18/16 Ton 14.22 $10.00 142.20
Tia# 22529/13. 72 tons ofcommon borrow delivered 3/18/16 Ton 13.72 $10.00 137.20
Tkt #22530/17.53 tons ofco111111011 borrow delivered 3/18/16 Ton 17.53 $10.00 175.30
Tkl # 22531115.83 tons ofcommon borrow delivered 3/18/16 Ton 15.83 $10.00 158.30
T% i4 22535/16.40 tons ofcommon borrow delivered 3/18/16 Ton 16.40 $10.00 164.00
Tkt # 22536/15.66 tons ofcommon borrow delivered 3/18116 Ton 15.66 $10.00 156.60
Tkt # 22537/18.89 tons ofcommon borrow delivered 3/18/16 Ton 52% $10.00 188.90i.°" 4.35»4 wt Non-TaxableAmount: 9,952.45

Taxable Amount: 0.00
Sa/es Tax: 0.00
AmountDue: 9,952.45

Please Pay ThisAmount $ 9,952.45

A servicecharge of 18.00 9 pranmwillbe charged onallamounts overdue qPygn9gyp?"5fyp
Please make checkpayable to HumbertAsphalt, Inc.' El ID
Thankyouforyourpromptpaymen! RECEIVED

JUN 1 6 2017

OWRD

OCT 1 7 2016

SALEM, OR

EXHIBIT B
Page 22 of 27



Hmbert Asphalt, Inc.
84899Hy 11
f'J1ilton-Freewa.ter OR 97862
541-938-3174

License: 116200

Invoice#:
Invoice Date:
Due Date:
Purchase O,tier #:

Invoice
29566
03/21/2016
03/31/2016

To: Les Peterson
1415HighlandRd
Walla Ti'i'c1lla WA 99362

Job # 5812
Project: Peterson, Les

564SpoffordRd
Milton Freewater OR 97862

Customer# 3011

Description Unit Quanity Price Amount

Tkt # 22538/16.§3 tons ofcommon borrow delivered 3/18/16 Ton 16.53 $10.00 165.30
Tkt # 22539/15.28 tons ofcommon borrow delivered 3/18/16 Ton 15.2.8 $10.00 152.80
Tk i 22540/18:44 tons ofcommon borrowdelivered 3/18(16 Ton 18.44 $10.00 184.40
Tkt # 22542/16.04 tons ofcommon borrow delivered3/18/16 Ton )6.04 $10.00 160.40
Tkt # 22545116.25 tons ofcommon borrow delivered.3/18/16 Ton 16.25 $10.00 1-62.50
Tiet#22546118. 09 tons ofcommon qor.row delivered- 3/181-16 Ton 18.09 $10.00 180.90
Tiet # 22549/18.12 tons ofcommon borrow delivered3/iBil6 Ton 18.12 $/0.00 181.20
Tiet# 22550/1.1/.84 tolls ofcommon borrow delivered3/18/16 Ton 14.84 $10.00 148.40
Tkt # 22551/20. IO tons ofcommon borrow delivered 3/18/16 Ton 20. IO $10.00 201.00
Tkt # 22552/14.89 tons ofcommon borrow delivered 3/18116 Ton 14.89 $10.00 148.90
Tkt #22553/14. 60 tons ofcommon borrow delivered 3/18/16 Ton 14.60 $]0.00 146.00
Tkt # 22555/18_.45 to.11s of com111011 borrowdelivered 3/18/16 Ton 18.45 $10.00 184.50
TM #22556/17.35 tons ofcommon borrowdelivered3/i86 Tor 17.35­ $10.0o . 173.so
Tk# 22561/15.41 tons ofcommon borrow delivered 3/18/16 Ton 15.41 $10.00 154.10
Tk# 22562/20.38 tons ofcommon borrow delivered3/18/16 Ton 20.38 $]0.00 203.80
Tiet# 22563/17.82 tons ofcommon borrow delivered3/18(16 Ton 17.82 $JO.OD 178.20
Tiet #22564/15.25 tons ofcommon bormw delivered3/18/16 Ton 15.25 $JO.OD 152.50
Tkt # 22565/20.18 tons ofcommon hon-ow delivered3/18/16 Ton 2D.18 $JO.OD 201.80
Tkt #22566/17. 79 tons ofcommon borrowdelivered 8il8/16 Ton 17.79_ $JO.DO 177.9031

9951.96.o -,
a7''\V\ /

Non-Taxable Amount:
Taxable :Amount:
Sales Tax·:
AmountDue:

9,952.45
0.00
0.00

9,952.45

PleasePay ThisAmount $ 9,952.45

A service charge of 18.00 % per annum will be chargedon all amo,111/s Ol'l!l'dua on~/;,'i;)a{fmQ,f:;i'tre9WRD
Please make check payable to HumbertAsphalt, Ine.

Tha11kyo11/oryourpro111ptpdj)l/1ant! RECEIVED OCT 1 7 2016

JUN 1 6 2017

OWRD
SALEM,OR

EXHIBIT B
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Humbert Asphalt, Inc.
84899 Hwy 11
!Jf;ilton-Freewater OR 97862
541-938-3174

License: 116200

Invoice #:
Invoice Date:
Due Date:
Purchase Order #:

Invoice
29565
03/21/2016
03/31/2016

To: Les Peterson
1415Highland Rd
Walla Walla R''A 99362

Customer/I- 301/

Job # 512
Project: Peterson, Les

564 SpojfardRd
Milton Freewater OR 97862

....·
Description Unit Quanity Price Amount

3115/16: Mob DBNandstart buildingwater holdingpond.
Mob/DBN
D8NA.5 hrs

3/15/16: Finish building water holdingpond.
DBN/4 hrs
NoChargeforDemobingDBN

Hrs
Hrs

Hrs

1.00 $200.00
4.50 $200.00

4.00 $200.00

200.00
90():00

800.00

-- ,..... ------- -~-•,..

Non-TaxableAmount: 1,900.00
Taxable Amount: 0.00
Sales Tax: 0.00
Amount Due: 1,900.00

Please Pay This Amount $ 1,900.00

ow

A servicecharge of 18.00 per amumwill be chgedon allaguys overdue on res(gr_xtg=gt[y' OW/Pp
so«as«rrno.moan HECEI/ED

Thankyouforyo11rpromptpayme11ll OCT 1 7 20
JUN 16 2017 )I6

SALEM.OR

Page 24 of 27



Zollman's Larry BurdWell Drilling, LLC

P.O. Box 1542
Pendleton. OR 97801

BIil To
Pctcrson Farms
LesPeterson
14I5HighlandRoad
WallaWall,WA 99362

Date

5/3/2016

Invoice
Invoice#

81

P.O.No. Terms Project

Due on receipt

Quantity Description Rate Amount
I StartCard 225.00 225.00

o.s Mobilization 1,000.00 500.00
100 Dril! 24" surface hole from 0' to 100' 175.00 17,500.00
100 20" Casingfrom + 2' to 98' 59.54 5,954.00

1 Surface Seal 22 bags Bentonitc 500.00 500.00
15 15 ynrds cement grout 400.00 6,000.00
I CementGrout Pump equipment and labor 500.00 500.00

200 Drill 19" hole from 100' to 300' 148.00 29,600.00so 50 gallonsdrillingfluid 27.00 1,350.00
15 15 gallons·drillinsPolymer 51.23 768.45
2 Soda Ash 500 bag 40:00 80.00
1 16 inch floatshoe/plug 6,200.00 6,200.00

0.5 Cat Skid Steer 2weeks 2,800,00 1,400.00
I 2 AuxCompressor Rentals (2) + transport 10,180.00 20,360.00

578 578gallons diesel fuel for All'< Compressors 2.29 1,323.62

..
I 9, ' - -

RECEIVE 8V OWRD-
OCT l 7 201I

SALE , OR

II Total $92,261.07Dr(OrIi:r
I I l.# t i»kl.

JUN 1 6 2017

OWRD EXHIBIT B
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Zollman's Larry Burd Well Drilling, LLC

P.O. Box 1542
Pendleton, OR 97801

BIii To
Peterson Fanns
Les Peterson
1415 Highland Rod
Walla Walla, WA99362

Date

5/25/2016

Invoice
Invoice#

82

---···--. - ---·---·--- ----- - ·-- .o.NG. a - ---·--Terms Project

Due on receipt

Quantity Description Rate Amount

500 Drill 19" casing holeAir Rotary from 300' to 800'@ S 148.00/ft 148.00 74,000.00
53 Drill 19" casinghole from 800' to 900' with roller bit SJ hoursnt S550/hr 550.00 29,150.00
2 AuxCompressor RentalX2@$10,180.00/ca 10,180.00 20,360.00

3,826 3826galsDieselFuel used for Aux Compressors thru May24, 2016 2.14 8,J87.64
105 105 galsDrilling fluid@27.00/gal 27.00 2,835.00
960 960' 16" x .375 wall cnsing ordered @current steel price of$54.25 54.25 52,080.00

I

I

- I:

I
I I

I
RECEI ✓ED BYOWRD

0I T17201
I

I

I s LEM, OR

I

-
Total SI 86,612.64

- r/,pp ppr
FE-EI VI-L

JUN 1 6 2017

OW.RD EXHIBIT B
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Rate Amount

148.00 20,720.00
1,485.20 1,485.20
1.176.00 1,176.00

2.14 3,813.48
27.00 4,455.00

120.05 8,163.40
12.25 8,820.00

256.06 1,024.24
40.00 200.00
9.65 193.00

1,584.00 1,584.00
2,800.00 2,800.00

150.00 8,100.00
250.00 12,625.00

Bill To

II

...,

• 1,

92

Invoice #

$75,159.32

Invoice

0ET 17 2016

{A4LEM, OR

Date

6/28/2016

RECEIVED BY OWRD

Total

II

Dueon receipt

JUN 16 2017

RECEIVEL

r;>escrlpllon

4
1

Zollman's Larry Burd Well Dril1ing, LLC

P.O. Box 1542
Pendleton, OR 97801

140 Drill 19 inch casing holeRoller Bit from 900' to 1,040'
I FrncTankDelivery
I FracTank Rental I month

1,782 1,782 gals Diesel Fuel used for Aux compressors 5/25/16 - 6/3/16
165 165 galsAir Drilling foam@S27.00/gal
68 68 30# bagsN Seal Loss Circulation Material

720 720 50# bagsBentonite@ $12.25/bug
4 4 5gnl buckets Polymer Drilling fluid Additivc@S256.06/buckct
5 5 50#bags SodaAsh

20 2Q 1/2 # bags loss circulation material@ $9.65/bug
I Water Truck Rental wcck 6/24/16- 6/30/2016
1 Cat Skid SteerRcntoJ I month

54 Mud RecycleSystem 54 hrs@ SISO.OD/hr
50.5 50.5 hours Mud Pumping

I

Peterson Farms
Les Peterson
I415 Highland Road
WallaWalla,WA 99362

Quantity

I

I

I

EXHIBIT B
Page 27 of 27



ailing List for Extension PFO Copies

PFO Date: May 23, 2017

Application: G-16359
Permit: G-17294

Original mailed to Applicant:

Les Peterson
1415 Highland Rd
Walla Walla, WA 99362

Copies sent to:

1. WRD -App. File G-16359/ Permit G-17294

2. Stoel Rives LLP
David E. Filippi
760 SW Ninth Ave, Suite 3000
Portland, 0R 97205

3. Walla Walla River Irrigation District
Teresa Kilmer
PO Box 248
Milton-Freewater, OR 97862

Fee paid as specified under ORS 536.050 to receive copy:

4. None

Receiving via e-mail (10 AM Tuesday of signature date)
(DONE BY EXTENSION SPECIALIST)

Copies Mailed

sr.
0: -2.11

5. WRD - Watermaster District 5, Greg Silbernagel

6. WRD -North Central Regional Manager, Mike Ladd

7. TACS -Sarah Henderson

CASEWORKER: CAC

Proposed Final Order: Permit G-17294 Page 1 of 1



COURCHANE Corey_A'WRD

From:
Sent:
To:
Cc:

Subject:

IVERSON Justin T * WRD
Thursday, April 13, 2017 3:22 PM
COURCHANE CoreyAWRD
WOODYJennifer L * WRD; LADD Michael F ' WRD; BATEMAN Brenda O * WRD;
FRENCH Dwight W * WRD
FW: Peterson Well Permit G-17294

Hi Corey,
FYI, I responded to Garry's email with a phone call, agreed with your advice as cited in his email below, let him know that
the groundwater section had provided a technical review to you regarding the extension, and told him that you were the
best point of contact for future calls from Mr. Peterson.
Cheers,
Justin

Justin Iverson
Groundwater Section Manager
Oregon Water Resources Department
725 Summer St NE, Suite A I Salem, OR 97301
P: 503-986-0933 I E: Justin.T.lverson@oregon.gov

-----Original Message----­
From: WOODYJenniferLWRD
Sent: Wednesday, April 12, 2017 11:59 AM
To: IVERSON JustinTWRD
Subject: FW: Peterson Well Permit G-17294

Do you want to take this one or shall I?

-----Original Message-----
From: zollmans Lbwd [mailto:zollmanslbwd@yahoo.com]
Sent: Wednesday, April 12, 2017 8:45AM
To: WOODYJen L.
Cc: THOMASSER ErikA WRD; JEFFERY Joel W.
Subject: Peterson Well Permit G-17294

Morning Jen,

I am in need of some information and not sure who to go to for this information. If you can help us it would be very
beneficial.

On the Peterson Well, Permit G-17294 he applied for an extension on the time last fall and as near as I can tell I see no
information if he obtained this.

We have been constructing this well since March 30, 2016 and only stopped with a special standard request because of
weather and some financial needs of the owner.

1



We are currently constructingon thewell and thequestion came up from the owner that he cannotget an answer from
OWRD as to what has occurred since the request of the extension of time on his Permit.

Les Peterson has been in contact with Sarah Henderson and she sent him to Corey Courchane. The Response was they
could not tell him if his permit is approved or denied and" that it might be prudent to not c:ontinue With construction of
well until you knowwhat the outcome of your application might be".

l am totally alarmed at this response since all previous extensions of time for ongoing construction of wells permitted
has been to givean extension.
To stop construction leaves me in a problem to make sure I abide by 690 rules.

The owner has spent well over $400,000. dollars on this project and will need to spend about the same to finish his
entire system. This is not being· taken lightly.

Any help or information would be appreciated.

Sincerely,

Garry Zollman
541-969-9626 cell

Zollman's Larry Burd Well Drilling, LLC
P. 0.1542
Pendleton, OR 97801
541-276-3681 office
541-276-0209 fax

wyy.zolImanswelldrilling.com

2



Application: T-11630

Proposed Changes: []POA
J USE

Reviewer(s): Mar Norton

[] APOA
POU

GroundWater Review Form:
[] water Right Transfer
Q Permit Amendment
D GR Modification
D Other

Applicant Name: Les Peterson

[]sw-Gw []RA
[] OTHER

Date of Review: 12/11/2013

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1271
(503) 986-0900
www.wrd.state.or.us

The information provided in the application is insufficient to evaluate whether the proposed
transfer may be approved because:

D The water well reports provided with the application do not correspond to the water rights
affected by the transfer.

D The application does not include water well reports or a description of the well construction
details sufficient to establish the ground water body developed or proposed to be developed.

D Other

1. Basic description of the changes proposed in this transfer: The applicant and a neighbor
have traded 40 acre parcels - Change in place of use. The applicant would like to add two
new POAs.

2. Will the proposed POA develop the same aquifer (source) as the existing authorized POA?
D Yes D No Comments: No well has been constructed on this property. Well depth
and construction plays a major role in which aquifer(s) is/are developed. Well construction
for G-16359 was very open concerning casing and seal requirements.

3. a) Is there more than one source developed under the right (e.g., basalt and alluvium)?
D Yes D No Depending on well construction, there could be multiple aquifers
developed within the CRBG.

b) If yes, estimate the portion of the right supplied by each of the sources and describe any
limitations that will need to be placed on the proposed change (rate, duty, etc.):

Page I of5
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Ground Water Review Form Transfer Application: T-

4. a) Will this proposed change, at its maximum allowed rate of use, likely result in an increase
in interference with another ground water right?
[] Yes []No Comments: The original POA is about 1450 feet southeast of an existing
permitted well- UMAT 55766 (Application G-16095, Permit G-15704). The proposed
POA -2 is about 1150 northeast of UMAT 55766. Constructing and producing wafer from
oth POA_I_and2 could cause significant interference with UMAT55766__ The priority data
for UMAT 55766_is September 26, 2003. Permit G-15704 has adecline condition that could
allow the Department to restrict use if water level declines in UMAT 55766 exceed certain
limits. Water levels have already declined 25 feet from June 2006 through February 2013.
Limit C is a decline of 25 feet or more.

To avoid interference with a senior user. Permit G-15704, any well-constructed under
Permit G-16846 should be continuously cased and continuously sealed to a depth greater
than 950 feet.

b) Ifyes, would this proposed change, at its maximum allowed rate of use, likely result in
another groundwater right not receiving the water to which it is legally entitled?
[] Yes []No If yes, explain:Construction ofPOA_[ and 2 would have the potential
or significant interference with a senior groundwater user. Proposed well construction
mentioned above would minimize the possibility of interference with the senior right.

5. a) Will this proposed change, at its maximum allowed rate of use, likely result in an increase
in interference with another surface water source?
D Yes ~ No Comments: Groundwater was encountered at a depth of 633 feet below
land surface. well below any near surface water sources.

b) If yes, at its maximum allowed rate of use, what is the expected change in degree of
interference with any surface water sources resulting from the proposed change?
Stream: D Minimal [] significant
Stream: DMinimal D Significant
Provide context for minimal/significant impact:

6. What conditions or other changes in the application are necessary to address any potential
issues identified above: Condition any well-constructed under Permit G-16846 to be
continuously cased and continuously sealed to a depth greater than 950 feet at a minimum.

7. Any additional comments: Well construction in the Columbia River Basalts needs to limit
development to one aquifer.

r
8. There is considerable discrepancy on the map submitted for the permit amendment between

the Public Land Survey, Tax Lots and the 2011 air photo of the area. This should be
• clarified.

Page 2 of5
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Transfer Application: T-
(

Transfer T-(1630, Peterson
Umatilla Coun Bowlus Hill Quad

r
,I
/
/

0 465 930N 1,860 2,790 3,720mmmmfeet

Page 4 of5
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GroundWater Review Form

Zerba Irrigation
Lithology: basalt

Aquifer. Columbia River Basalt
Land surface elevation: 117S

Well Depth: 902'
520
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Corey Courchane, Permit Extension Review

Ground Water Review for File G- 16359 / Permit G-_17294

Date:

To:

From:

Subject:

Permit Extension GroundWater Review

6-2lor
Justin Iverson, Ground Water Section Manager

Reviewed ,
c \

Date Review4l l
I§ k3:

(Date permit issued: August 25, 2014)

The above referenced permit is currently being reviewed for an Extension ofTime. Before I can determine whether
or not an Extension ofTime should be granted, a Ground Water review for this file is necessary. Special
designations affecting this permit are as follows:

Norr: Original Division 9 review completed by:MikeZwart-January20,2005

For Ground Water IHydrology Staff Use: (Availability)

Tl aa a.sty 4jet , • , ?4! ts _e9shy 4
s al 4 sly ad- vs1,,1"i-so sa lung-ho-

ex}u} • 4u kl- Jo vedw 5 f wk }kw.
Should any additional conditions be added to the extension of time to mitigate the effects
of the additional development on the demands on the resource? Yes No (circle one)

Please review as per checked boxes:

j,et G-17294 is located in Milton-Freewater groundwater area of concern.
~ Permit G-17294 contains the following condition(s):

• Wells 2 and 3 are to be continuously cased and continuously sealed to a depth
greater than 950 feet at a minimum; and

• Well construction in the Columbia River Basalts is limited to development of one
aquifer.

The permit authorizes an appropriation rate of 4.38 cfs
The Permit holder has developed no water use to date (as of October 17, 2016)
The portion of the Permit left to be developed 4.38 cfs

Based on information currently available, caythe resource support the complete
development of the authorized rate? Yes~circle one)

If no, please explain:
ljeo- Lo_ • k _uuihy_id. -do ±A-. }l a> -lo

If yes, explain:



COURCHANE CoreyA WRD

From:
Sent:
To:
Subject:

Les,

COURCHANE CoreyAWRD
Wednesday, March 01, 2017 1:13 PM
'les'
RE: Les Peterson, Permit G-17294, Extension

I wouldn't be able to tell you if the Department will approve or deny your application, until feedback is received from
Groundwater Section for further evaluation. Based on this information, it might be prudent to not continue with
construction of the well until you know what the outcome bf your application might be. Ultimately it is a business
decision. I wish I could offer you more advice.

Sincerely,

Corey A Courchane

COREY A COURCHANE ] EXTENSION SPECIALIST

Water Resources Department l 725 Summer St NE, Suite A I Salem, Oregon 97301
Ph: 503 986-0825 I Fax: 503 986-0901
Email: corey.a.courchane@ore@on.gov I Web: http://www.ore@on.gov/OWRD

From: les [mailto:les@lifeswyheat.com]
Sent: Wednesday, March 01, 2017 12:45 PM
To: COURCHANE Corey A * WRD
Subject: RE: Les Peterson, Permit G-17294, Extension
Importance: Low

Hello Corey,

The obvious question is when shall I request the well driller to return? He was shut down due to weather conditions and
left for another job. This request was initiated 'July
2016"? What if the application is denied? Enough time has passed even for OWRD to review the situation.

What would you advise me to do?

Thanks,
Les

From: COURCHANE Corey A ' WRD (mailto:Corey.A.Courchane@oregon.gov]
Sent: Wednesday, March 1, 2017 8:51 AM
To: les@lifeswheat.com
Subject: Les Peterson, Permit G-17294, Extension

1



Les,

Your email question was forwarded to me by Sarah Henderson. Y0,ur extension application is currently awaiting
groundwater review. by our Groundwater Section. I do not have a time frame available of when the Department will
continue processing your application. If you have any further questions or concerns, please let me know.

Thank you,

Corey A Courchane

COREY A COURCHANE I EXTENSION SPECIALIST

waterResources Department [ 725 Summer St. NE, SuiteA [ Salem, Oregon 97301
Ph: 503 986-0825 I Fax: 503 986-0901
Email: corey.a.courchane@ore@on.goy I web: http://www.ore@on.gov/QWRD

2
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COURCHANE Corey A* WRD

From:
Sent:
To:
Subject:
Attachments:

ORTIZ-TURNERCarlos WRD
Tuesday, March 28, 2017 1:20 PM
COURCHANE Corey A ' WRD
Re: Permit G-17294
scan_20170328_125937.pdf

GoodAfternoon Cory,

I receivedawater level reportwith a note attachedasking about the status on an application for
extension oftime. I thought youmight be able to answer their question. I included a scan ofthe note
and contact information.

Les Peterson
Permit: G-17294
509-849-2877

Thankyou,

Carlos Ortiz-Turner I Assistant Hydrographer
Carlos.Ortiz-Turner@Oreqon.gov I 503-986-0822
Reporting & Recording Line 503-986-0905
Water Use Reporting/ Water Rights MapTool/ Water Rights InfoQuery

1



From:
Sent:
To:
Subject:

Hi Corey,

Teresa Kilmer <teresa@wwriver.com>
Wednesday, October 26, 2016 3:28 PM
COURCHANE Corey A
Permit G-17294 Time Extension Application filed 10/17/2016

The basalt aquifer in Milton-Freewater is over-appropriated. Brenda Bateman, Jen Woody, Justin Iverson and Ivan Gall
with the Oregon Water Resources Department Field Services Division recently conducted a meeting in our community
proposing designating this area a Critical GroundwaterArea. Landowners are facing potential groundwater curtailment
for the first time.

Les Peterson originally submitted application (G-16359) for permit G-17294 on December 30, 2004. Grantinga time
extension to further perfect a basalt groundwater right would be detrimental to existing basalt groundwater rights. The
landowner should be required to submit a CBU and prove up on the portion of the permit that has been perfected to
avoid exacerbating the groundwater decline in our community.

If you would like to discuss my concerns further, I can be reached at: 509-386-4024.

Sincerely,
Teresa Kilmer
District Manager
Walla Walla River Irrigation District

1



cOURCHANE Corey A

From:
Sent:
To:
Subject:

FRENCH Dwight W
Friday, October 21, 2016 12.37 PM
COURCHANE Corey A; PIERCEALL Jeffrey D
FW: G-17294 Extension

Could one of you please print this out for the file.
Thanks,
Dwight

Dwight French
Water Right Services Division Administrator
Oregon Water Resources Department
dyyight_w_french@state.or.uS
503-986-0819

From: BYRD Kris R
Sent: Friday, October 21, 2016 11:03 AM
To: FRENCH Dwight W
Subject: FW: G-17294 Extension

Dwight,

lam passing this message along. I'm around if you have any questions for me.

Kris

Kristopher R. Byrd, Manager
Well Construction and Compliance Section
Oregon Water Resources Department
(503) 986-0851 Direct Line
(503) 986-0902 Fax
We're on the Web: www.wrd.state.or.us

From: THOMASSER Erik A
Sent: Friday, October 21, 2016 9:30 AM
To: BYRD Kris R
Subject: G-17294 Extension

Good morning Kris,

Mike Ladd has requested that I provide you the drilling start date for startcard 1029943: irrigation well on G-17294 for
Les Peterson. According to both my notes and the drillers project record the drilling for this well began on
3/31/16. Mike also requested that you discuss this with Dwight French as it is relevant to an extension of time recently
filed by Mr. Peterson.

Thank you,

ErikA. Thomasser, GiT, PG

1



Startcard Data http://apps.wrd.state.or.us/apps/gw/startcard/startcarddata.aspx?sc_id...

~Oregon Water Resources Department
'$]sarcard aa

¢ Main

O Return

O Help

Contact Us

Startcard Number: 1029943
Received: 3/15/2016 Fee Received: 3/15/2016

•

Diameter
(inches) 16

Si Irrigation

Other:

Zip 99362

Work
Phone

Phone Nbr 541-276-3681

Original Well Tag#

No Fee Required O Alteration

[J Abandonment

D Industrial

D Livestock

l Dewatering

State WA

Las' pETERSON
Name

Existing/
Proposed 1200
Depth(ft)

D Community

D Injection

D Piezometer

License Nbr 1881

Driller Name GARRY L ZOLLMAN

Driller Company ZOLLMAN'S LARRY BURD WELL DRILLING LLC

Use

D Domestic

D Thermal

D Monitoring

Owner Information
Company

First LES
Name

Street1 1415 HIGHLAND RD

Street2

City WALLA WALLA

Home 509-522-2124
Phone

Type of Work
Fee Required 0 New

D Conversion

D Deepening

Original
Startcardi

Construction
Proposed

Commencement 3/15/2016
Date

Proposed Well Location
1/4 MI. NE DIAGONAL FROM INTERSECTION OF SPOFFORD RD. AND

Street address MILTON CEM
of well

County Umatilla

QQ/Q NE SE

Taxlot 801

Township 5.00

Lattitude

N Range 36.00 E Section 5

Longitude

I of I 10/19/2016 7:54 AM



Extension PFO Checklist for
Other than Muni or Quasi-Municipal

Water UsePermits
(OAR 690-315-0010 through OAR 690-315-0060)

A~phcation:6-~P~~t: +2'1'< Pe1mit Amendment? No□ YesriT- l(<,3,> □pending ~approved 8(ts/1'f
Permit Holder's Name: t-fe~Dy\ T 4POA- tlf'OV..
PermitHolder's Mailing Address: /<fr S' :1::/i'fe,,,.J LJ ())~ lJwU.a. wA- '1'13~2-
eman [es@ [if sheet .er
Phone Number: (SOt) $'2..'2...- 2 ! '2)-f
AgeucwRE Dg:& lizi - She Res L
Drainage Basin:3:_ Coun~: 1)/Mkiti,._ Watermaster District:_i_Watermaster:bSI~(gas(4

Orig "A" Date:at- Orig "B" Date: '(/11./1o1 lo Orig "C"Date: '(' /2.2-[zr

Date Permit was issued:A,~.,Jf ZS1"lDl'1'riority Date: f£~iXt 'la2'f Date ofPN: /0/ 2-f / t li,
source:re- vet iz_9:rd Gel [as70
Use: _[K ok Q0.0are
"Q": '-{.'.)f> t.:k

Extension f Last Authori~ Last A~
request received:1,)-n--\(o Dnte:_•..,.~c;...__·"·'-C" Date: ___,?-,c:;.._ _

Request Number / Pro}>,osed /} ::"'2. ': Posed 2,2
(1, 2, 3..•):---+~-"B' Date:-t C Date:Oe
Conditions ofPermit:
Condition l:Jonditifili
Met? Not Met?

Begin construction:

Factors to consider in determining "Reasonable Diligence'' (OAR 690-315-0040(3)]:
Yes No p4
if~Work was accomplished within the time allowed in the permit or previous extension GW REVIEW: Y@. c,..,c..-,--
] J water right permit holder conformed with the permit or previous extension conditions

....L · MITIGATION REVIEW: y KD l!1' Beneficial use made of the water during the permit or previous extension time limits CJ
• Permit holder has beneficially used ~ cfs/gpm/afof the total permitted quantity ofwatero -0 acres

~D Financial investments were made toward developing the beneficial water use.

• Amount Invested to date:$ 3:551 '113 Estimated Remaining Cost:$ / ZS0,OOOI

Has the applicant pursued perfection of the right in good fnith and with reasonable diligence? Yes D No D

Page I of2 Checklist Last Revised: 05/02/2007



Identify the closest surface water or localized water basin.
Is thePOA located .
Is the POD located .

GroundWater Permits:
SurfaceWater Permits:

Yes No
[] [f4Bove a state scenic waterway? Source: OWRD "AreasAbove State Scenic Waterways" Map
] [ withina stream segment designated as a federal wild and scenic river? source: wwwrivers.gov/itariverslist.hnl_L,, z.,,, ~3[l
] withina critical or limited GroundWaterArea? Name ofarea_ _jw[erako5 Mi({Fetuwcteur n we'

shin a sensitive, threatened or endangered species area so.urce: "/gisdntn/dev/projccLvsalmcm/div33map.nml"
D ff in a waterbody listed on the DEQ Section 303(d) List ofWater Quality LimitedAreas? Date added to list _
a"D within an area ranking low/ moderace(filiwHighest (circle one) for stream flow restoration needs Source:ORD "Strcamflow Restoration
Needs" . Maps (by region)
Based on the written record, can the Department make a finding of"Good Cause" to approve the extension request?

Application Permit Township Range Section
Determination of the market and the present demand for water or power to be supplied:

Yes... "GoodCause" can be found. D Approval ofExtensionRequest

No... "Good Cause"cannot be found. D Denial of ExtensionRequest

Conditions to be included in Extension PFO (ifapplicable)? Yes D No
(NOTE: Check thefile recordfor documentation to add a condition(s) at the extensionstage.)

D 5-year Progress Report Checkpoints (Years: __,

0 Other:--------------------
Footnote regarding Claim ofBeneficial Use. Choose the appropriate language below and insert as a footnote in the. PFO:

D COBU Requirement - Surface/Ground Water - on orprior to July 9,_1987
"For permits applied for or received on or before July 9, 1987, upon complete development of the permit, you must notify the Department that the work has
been completed and either: (I) Hire a water right examinercertified underORS 537.798 to conduct a survey, the original to be submitted as required by the
Water Resources Department, for issuance of a water rightcertificate; or (2) Continue to appropriate water under the water right permit until the Water
Resources Department conducts a survey nnd issues a water rightcertificate under ORS 537.250 or 537.625." ·..

] COBU Requirement - Surface Water - post July 9,_1987
"Pursuant to ORS 537.230(4), upon the completion of beneficial use of water allowed under thepermit, the pcm1it holder shnll hirea certified water rights
examiner to survey the appropriation. Within one year after the complete application of water to a beneficial use (or by the date allowed for the complete
application of water ton beneficial use), the permit holder shnU submit a map of the survey and the claim of beneficial use."

c;(" COBU Requirement - Ground Water - post July 9, 1987
"Pursuant to ORS 537.6304), upon the completion of beneficial use of water allowed under the permit, the pcnnit holder shall hire a certified water rights
examiner to survey the appropriation. Within one year after the complete opplication of water to a beneficial use (or by the date allowed for the complete
application of water to a beneficial use), the permit holder shall submit a map of the survey and the claim of beneficial use."

NOTES:

Extension ''PFO" Dates~ fJ /o, f
aiiignissuanc@pats /2 _Protest Deadline Date:""r'[I FO Issuance Date:u[L
Reviewer's Name: f!Z Date:_-;-f-o_...__,(_.'1....-_('-G, _

Page 2 of2



APPUCATION NUMBER: 6 -( (..,'3s1 evrosovoe_G(227f last revised: July I, 2015

Completeness Checklist for Permit Extension of Time Application
Minimum completenesscriteriaforExtensionofTime Applicationsare setforth in OAR690-086-0020(3)/orNON-M1111icipal orNON-Quasi­

Municipalpermitsandin OAR690-086-0070(3)/arMunicipal orQuasi-Municipalpermits.

[2t" 1.

ca- 3.

? 4

Is the permit to be extended Non-Cancelled according to WRIS and the permit file?~
If the permit has been cancelled, the Extension Application cannot be accepted.

Is the extension applicant's name and mailing address the permit holder of record? /eS
If an Assignment has not yet occurred, and is not submitted with the Extension ofTime
Application, the application cannot be accepted.

Did Construction begin on or before the "A" date (Actual Construction date), If no "A" date then by the
"C" date (Completion Date?. Md

IF NO, Return applicatiln, The Extension cannot be granted.
Pull the permit file. If a copy of the permit is not in the file, pull up an image of the permit in
WRIS.
Is the appropriate Extension of Time Application used? ~U

If the wrong application form is used, the Extension Applicatilr: cannot be accepted.
• If a Municipal or Quasi-Municipal permit, use: "ApplicationforExtension ofTimefor
Municipal and Quasi-Municipal Water Use Permits."

• If a NON-Municipal or NON-Quasi-Municipal permit, use: "ApplicationforExtension ofTime
for a WaterRight Permit (Non-MunicipalINon-Quasi-municipal Water Use). "

Are the requested date(s) for extension identified (Page 1)?2)
• Check the permit to see if it includes a "B-Date" and/or a "C-Da4."

"B-Date" = date by which construction of the water delivery system for the permit is to be completed.
"C-Date" = date by whichfull beneficial use of water 1111der the permit is to be accomplished AND
CONSTUCTJONMUST BEGIN by if no "A" DATE.

Is the Extension Application signed (with an original signature) by permit holder(s) of record
or an authorized agent? ---.~~---------------------­
(Ifsigned by agent, docume11tatio from the permit holder(s) granting authorization for the agent to sign on
their behalfmust be provided or be present and current i11 the permitfile.)

If not signed by a permit holder of record or authorized agent, the Extension Application cannot
be accepted.

8. Are all questions on the application answered?j
(NOTE: Supporting documentation such as: copies of the permit.fvell log(s), a111111al water use reports, static water
level measurement reports. evidence demonstrating construction/work/water use accomplished, etc. may be included.)

G «.

LG s.

G 2.

3 9. Has the $575 fee been paid? ~~
If applicable, has the $85~ for the Assignment been paid? _

(As ofJuly 1, 2013, the Extension of Timefee is $575, and Request for Assignment fee is $85)
Ifthe fee has NOT been paid, the application cannot be accepted.
+NOTE: Ifthefee is the only itemmissing, contactthe applicant to see ifthey cansubmit thefee with the nextfewdays. lfthe applicant
commits tosubmitting thefee within one week, holdthe Extension Application, andexplain to them that ifit is not received the application
willbe retumed (aswe are required to keepany application, regardless ofhow complete, ifretained by the Department as longas nvo
weeks.

D 10. If after completing this checklist, it is not clear whether the application can be accepted, please route both
the money slip and Non-Muni Extension Application to Machelle Bamberger or Corey Courchane.
For municipal application route to, Machelle Bamberger. One will either: 1) accept the application;
2) retu he application; or 3) prepare a deficiency letter.

C:\Users\courchca\Desktop\Extension Checklist_7-1-2015.docx J
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Application for Extension ofTime for a Water Right Permit
(NON-Municipal/NON Quasi-Municipal water Use)

OregonWater Resources Department
725 Summer Street NE, Suite A
SalemOregon 97301
(503) 986-0900
www.wrd.state.or.us

Criteria for a Permit Extension of Time

The Department can accept requests for an extension of time on permits to (1) complete
construction, and/or to (2) apply water to beneficial use.

In order to approve a permit extension request the Department must be able to find:

1) Construction has begun:

A. For Groundwater Permits
Construction of the well began within 5 years of the date the permit was issued or
by the actual construction date specified in the permit.

B. For Surface Water or Reservoir Permits
Construction of the water system began within 5 years ofthe date the permit was
issued or by the actual construction date specified in the permit.

The Department will also confirm that:

2) A required fish screen, fish passage or fish by-pass device was installed before or prior
to diversion of any water. An exception to the need to confirm installation prior to
diversion of any water would be a waiver submitted to the Department from ODFW
stating that a fish screen, fish passage or fish by-pass device was not required, provided
your permit allows for a waiver.

If you have questions, please call the Department at (503)-986-0900 and ask to speak with a
permit extension specialist. RECEIVED BY OWRD

OCT 1 7 2016

SALEMI, OR
Instructions are in Attachment A.

Revised 5/25/2016 Application for an Extension oftime for a Pennit Page 1 of 10
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TO THE DIRECTOR OF THE OREGON WATER RESOURCES DEPARTMENT
A separate extension application must be submittedfor each permit as per

0AR 690-315-0020(2).

I, Les Peterson
NAME OF PERMIT HOLDER (OAR 690-315-0020(1) and(3)(a))

1415 Highland Rd
ADDRESS

(509)522-2124
PHONE

Walla Walla
CITY

WA
STATE

les@lifeswheat.com
E-MAIL ADDRESS

99362
ZIP

the permit holder of: Application NumberG-16359
Permit Number .§-17294 (which resulted from permit

amendment T-11630, which amended Permit Number G-16846)
[OAR 690-315-0020/(3//b)]

do hereby request that the time in which to:

[] complete construction (of diversion/appropriation works and/or purchase and
installation of the equipment necessary to the use of water), which time now expires
on Month:4 Day: 22 Year: 2016, be extended to October 1, 2026, /OAR 690-315-0020f3){iJJ

D N/A {Check this box if the permit does not specify a date by when construction must
be completed.)

and/or the time in which to:

] aly water to full beneficial use under the terms and conditions of the permit, which
time now expires on Month:4 Day: 22 Year: 2016,_be extended to October 1, 2026.
[OAR 690-315-0020/3)(i)]

I amthe permit holder,or havewritten authorization fromthe permit holder (attached to this Application for Extension of
Time), to apply for an extension oftime under this permit. I understand that false or misleadingstatements in this
extension application aregrounds for OWRD to suspend processing of the request and/or reason to deny the extension.

Date
_July 1, 2016 _

Signature
RECEIVED BYOW

LES PETERSON Permit Holder

"Faroe
Revised 5/25/2016 Application for an Extension oftime for a Permit Page 2 of 10 SALEM, Op
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Before submitting your Application for Extension of Time, make sure the following Items are
included:

• This completed Application for Extension ofTime.
• Statutory fee of $575.
• Signature page (Second page of this Application for Extension of Time).
• All supporting documentation and/or evidence referenced in the Application for

Extension ofTime.

MAIL COMPLETED APPLICATION
alongwith the Supporting documents and/ or evidence

$575 STATUTORY FEE TO:

Water Resources Department
Attn: Water Right Permit Extensions
725 Summer Street NE, Suite A
Salem, Oregon 97301

~GENERALTIPS:

•

•

•

•

Permit holders of municipal or quasi-municipal water use permits DO NOT use this form. The
correct form is APPLICATION FOR EXTENSION OF TIME FOR MUNICIPAL AND QUASI-MUNICIPALWATER USE
PERMITS, available at the following link:
http://www.oregon.gov/owrd/PUBS/docs/forms/fillable muni quasi ext app form 2014.doc

Request the reasonable amount of time necessary to fully complete construction of the water
project and/or to fully use the permitted quantity of water under the terms and conditions of
your permit. Should this request be approved, it will be OWRD's expectation that you will
complete your project within the new time period allowed. Future extensions may not be
granted.

A separate APPLICATION FOR EXTENSION OF TIME must be submitted for each permit. OAR 690-315­
00202).

An instruction sheet, INSTRUCTIONS FOR COMPLETING AN APPLICATION FOR EXTENSION OF TIME FOR A
WATER RIGHT PERMIT (Attachment A), provides details that will help you answer each question on
the application. Permit extensions are evaluated under OAR Chapter 690, Division 315. These
rules may be viewed at:
http://arcweb.sos.state.or.us/pages/rules/oars 600/oar 690/690 315.html

RECEIVED BY OWRD
• You may provide OWRD with any additional information or evidence that will aid us in making

our decision. Please note that OWRD may require other inf ormation that is necessary tq[ 17 21
evaluate the application. 0AR 315-0020(3)(n).

SALEM, OR

Revised 5/25/2016 Application for an Extension oftime for a Permit Page 3 of 10
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• After careful review of the Application for Extension of Time, you may contact OWRD at (503)
986-0900, to ask questions and request assistance from a Permit Extensions Specialist in the
Water Rights Services Division.

• An Application for an Extension of Time will be reviewed for completeness. OWRDwill return
any incomplete or deficient applications to the applicant. OAR 690-315-0040(1)(a).

Reference Materials Needed to Complete this Application:

• The water right permit. If needed, a copy of the water right permit can be downloaded from
the Department's Website at http://apps.wrd.state.or.us/apps/wr/wrinfo/ (using the link to
the Water Rights Information System (WRIS). Or, a copy ofthe permit (or other documents)
may be requested by water right application number from the Water Rights Division at 503­
986-0900 (copy fees will apply).

• Documentation which demonstrates compliance with permit conditions (for example, well
construction logs; static water level measurement reports; annual water use reports; ODFW
fish screen certification; a plan to monitor the effect of water use on ground water aquifers
utilized under the permit; etc.).

Questions to complete this application for an Extension of Time
Please see the instruction sheet to help you answer these questions.

1. Beginning Construction within required deadlines. 0AR 690-315-0020(3)(d)
For Groundwater Permits

Has construction of the point of appropriation (well) authorized under this permit begun?
7ves J No

Date construction began Month: March Day:31year: 2016

Details of construction and attach documentation: See attached documentation.

Start Card 1029943
Letter from Gary Zollman to Les Peterson, dated July 5, 2016

For Surface/Reservoir Permit
Has construction of the water system begun? []Yves D No

Date construction began Month: Day: Year:

Details of construction and attach documentation:

RECEIVED BY OWRD

OCT 1 7 2016

SALEM. OR
0AR 690-315-0020(3)(A)(e)(A)
2. Permits typically contain standard or special conditions that must be fully satisfied to lawfully
develop and use permitted water. Review the permit subject to this extension to identify which of
the conditions listed in the 2"column are contained within it. Using the extra row labeled "other" to
specify any other additional conditions specified in a final order approving a permit amendment or

Revised 5/25/2016 Application for an Extension oftime for a Permit Page 4 of 10
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prior extension of time. In the 1" columncheck the box for each condition (row) identified as
relevant. In the 3"columncheck "Yes" if you have completed or met the permit condition. Check
"No" if the condition is not yet satisfied. In the_Acolumn, give the date when the condition was
satisfied or will be satisfied. Attach any pertinent documentation. Note: a pump test condition does
not need to be addressed here however; you must submit the results of the test to the Department
for approval prior to certification.

CHART-A
Permit Conditions in thisPermit Have Completed or Date satisfied/ or will

Ground water Met? be satisfied
Checkbox Check those included on this permit

Before water use
g Installation of a meter/totalizing flow meter Jves X No begins, 3/1/2017

Following the first year
of water use, ending

181 Submittal of annual water usage report 0 Yes X No 10/31/2017
Following completion
of construction, within
30 days of
measurement as
measured between
2/1/2017 and

8 Submittal of initial static water level measurement [ves x No 3/31/2017
30 days from
measurement as
measured between

Submittal ofannual static water level measurements in the month 2/1/2018 and
3 required Jves X No 3/31/2018

Submittal of Seven consecutive static water level measurements in

□ the month required OYes 0 No
At time that well
construction is

l8l Special well construction standards [Jves X No completed

□ Submittal of a monitoring plan Jves 0 No

□ Other (Specify): OYes 0 No

□ Other (Specify): Jves No

□ Other (Specify): Jves 0 No

Surface Water or Reservoir .

□ Installation of a meter/totalizing flow meter/ In-line meter Jes 0 No R ECEIVED BY OWR

□ Installation a staffgauge Jves 0 No

□ Installation of a fish screen [Jves 0 No UL I 1 7 201
□ Installation of a fish by-pass device lves 0 No

□ Installation of a fish passage Jves 0 No SALEM, OR

□ Installation of an outlet gate/pipe/ conduit OYes 0 No

Submittal of a letter from 0DFW that fish screen, fish by-pass

□ device, and or fish passage is not required ]ves 0 No

□ Submit as-built plans and specification OYes 0 No

□ Submittal of a letter from an engineer prior to storage [ves 0 No

D

Revised 5/25/2016 Application for an Extension oftime for a Permit Page 5 ofJO
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□ Other (Specify): [ves 0 No

□ Other (Specify): Oves 0 No

□ Other (Specify): Jves 0 No

If you have NOT complied with Permit conditions, explain the reasons why and indicate a
date certain, when you will be in compliance.

Well construction was ongoing as of the April 22, 2016 completion date contained in the
Permit G-17294,_and as such, not all permit conditions had been fulfilled. I intend to be in full
compliance with all permit conditions by the end of the requested extension period, October
1, 2026.

[OAR 690-315-0020(3)(e)]
3. Provide evidence of physical work made toward completion of the water system, and
of progress made toward making beneficial use of water within the permitted time period
(CHART-B); and if applicable, within the time period of the most recent extension granted
(CHART-C). CHART-B (below) must be completed for all Application for Extension of Time
requests. Use chronological order. (this does NOT include planning, formulating a business
plan, securing financing, letting contracts, purchasing but not installing equipment, surveying,
clearing land, or planting crops)

CHART-B
WORK ACCOMPLISHED BEFORE PERMITWAS ISSUED r---

DATE Listany work done before the permitwas issued- eg. well drilled. COST"-
None. No work was performed prior to permit issuance.

WORK ACCOMPLISHED AFTER PERMITWAS ISSUED = •
DATE andPRIORTO DATESPECIFIEDIN PERMIT II COSTFOR COMPLETE APPLICATION OF WATER

- list work/actions done during the permitted timeperiod.
4/22/11
(date original
permit G­

RECEI16846 D BY OwPib
signed)
8/25/14 Date the permit was signed - find date above signature on last page of permit. OCT 1 7 2016(date
amended
permit SALI M, OR
signed, per
T-11630)
2/27/16 Surveyor location survey 5s66
3/17/16 Construction of access road to well location site and pad for parking and mobilization for P0A-2 90i.as
3/17/16 Construction of holding ponds to enable well construction drilling for POA-2 1900.00

3/31/16 Start ofwell drilling for P0A-2 by Zollman Orllllng

Revised 5/25/2016 Application for an Extension of time for a Permit Page 6 of IO
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4/22/2016

DATE

Ongoing
from
4/22/16
through end
ofJune 2016

Date the permit specified complete application ofwater to the use shall be made- all permits
contain this date.

OMPLISHI app
,G©M Jf;7ikl/S,I llfv1E: ' s .W,Ofi oneafter
the di ied in the date of this Agpl(cotio,n
for Extension of Time.

Continuation ofwell construction (See invoices attached from Zollman' s Larry BurdWell Drilling, LLC
dated 5/3, 5/25, and6/28/16. Note that some expenses from 5/3/16 invoicewere Incurred prior to
4/22/16)

COS'f*

354,033.03

Total Cost for Chart-B

• If exact cost is not known, you must provide your best estimate.

4. If this is not your 1st Application for Extension of Time request, fill out CHART-C
below in addition to CHART-B above. Use chronological order.

CHART-C
23 WORKACCOMPLISHED DURING

DATE THE LAST EXTENSION PERl00 COST°
List allworkdoneduring thelastauthorizedextensionperiod. - -

"Extended From" date for complete application ofwater used in the 1"
(or the most recent) Application for Extension ofTime.

N/A. This is my first application for extension of time request.

"Extended To" date for complete application of water resulting from the 1" (or the most recent)
Application for Extension ofTime.

- ·- WORKACCOMPLISHED AFTER - - -

DATE THE LAST EXTENSION PERl0D EXPIRED
cOST"

Listallwotk 'aone after the last aut/iodzed datefor completeapplication ofwaterup to the date of
this Applicationfor Extension of Time.

N/A.

- n»« r - -
Total costot char-c ]. - ~

• If exact cost is not known, you must provide your best estimate. [OAR 690-31S-0020{3)(f)l

5. Cost of project to date: 366~ 3 5S r '113 U-
7

(The total combined costfrom CHART-B and CHART-CJ [OAR 690-315-0020(f)] RECEIVED BY OWRD

OCT 1 7 2016

SALEM, OR

Revised 5/25/2016 Application for an Extension oftime for a Permit Page 7 of 10
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[OAR 690-315-0020(3)(e)(8)]

Provide evidence of the maximum rate (or duty, if applicable) of water diverted for
beneficial use under this permit and/or prior extensions of time (if any) made to date.
TIP: Report the rate used to date. Unlessfull beneficial use has been made, this rate will be
less than the rate authorized on the permit.

6.
TIP:

For Surface Water Permit Extensions (e.g. 5-XXXX or R-XXXX):
Report the rate in the same units ofmeasurement as specified in the permit.

Maximum rate used to date=cfs (cubic feet per second) or,

Maximum rate used to date=gpm (gallons per minute) or,

Acre-feet stored to date = AF

7. For Ground Water Permit Extensions (e.g. G-XXXX):
TIP: Include information from ALL wells that pertain to this permit, including drilled wells not
currently used.

CHART-D

YesO
No 0

YesO
No D

YesO
No D

ves DJ
No X

water
rights?

lmum
taneous
sed to
omthis
-under

permitonly
(CFS orGPM)

WellTag
Number

e.g.
# 27566
or N/A50473

POA2 POA2 Yes X N/A N/A Yes X Not yet

No 0 No D Irrigating

POA 1 POA 1 YesO YesO
No X No 0

POA3 POA3 YesO res ]
No X No 0

YesO YesD
No 0 No 0

Total Instantaneous rate from all wells utilized underthis permit

Well# as
Identified

8. If the drilled location of a well is not authorized on this permit, please SP%{[!}-'?
location below, or provide a map showing its location. IVEO BY OWRD

Has or will a Permit Amendment Application been/be filed? YesD NoD
If a Permit Amendment Application has been filed: Transfer No. T­

Revised 5/25/2016 Application for an Extension of time for a Permit
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Well# Actual location:___ Well#__ Actual location:
[OAR 690-315-0020(3)(e)(C)]

9. Provide the total number of acres irrigated to date under this permit (if applicable).
List by year, the number of acres irrigated each year since permit issuance, and provide a
copy of the application map identifying the acres irrigated. N/A

Total acres irrigated to date: N/A

Ground Water Permits: Please specify which wells are being utilized for this irrigation.

Well # Acres

Well # Acres__

Well#__ Acres

Well# Acres__

[OAR 690-31S-0020(3)(i)0)1

10. Provide a summary of your future plans and schedule to complete the construction of
the water system, and/or apply water to full beneficial use under the terms and conditions
of the permit.

CHART-E
' APPROXIMATE - - ~

DATE RANGE WORKOR ACTIONTO BE AC<::OMPLISHED ESTIMATED COST

(projected) (projected) (projected)
- -·

Fall 2016 Complete well construction, includingcasing, electric, etc. for POA 2 250,000.00

2026 Additional well construction for POA 1 and/or POA 3 (ifnecessary) 500,000.00

2026 Complete delivery infrastructure to all authorized POU, including electrical
500,000.00installation, equipment, pumps, etc.

Year: 2026 Date intend toapply water to full beneficial use under the terms and
conditions of this permit.

-
Total Cost 1,250,000.00

[OAR 690-315-0020(3)(g)]

11. Estimated remaining cost to complete the project: 1,2500,000.00
(The total cost from CHART-E)

RECEIVED BY OWRD

OCT 1 7 20i6

SALEM, OR

Revised 5/25/2016 Application for an Extension oftime for a Permit Page 9 of 10
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[OAR 690-315-0020(3)(h)]

12. Describe the reasons why the construction was not completed, and/or water was not
beneficially used within permit time limits. Provide supporting information for the reason(s)
that best fits your circumstances. Include any additional unforeseen events and/or other
governmental regulation or requirements.

Actual construction was not started until early 2Q16__ This was primarily due to the length of
time to complete a prior transfer application (to add additional POAs to the permit),to arrange
financing, to select and schedule a drilling contractor, and to prepare the site for construction.

[OAR 690-315-0020(3)(k)]

13. Justify the time requested to complete the project and/or apply the water to full
beneficial use. Include any other information or evidence to establish that the requested
amount of time is sufficient and that you will be able to complete the project within the
amount of time requested.

Once construction of the existing well is completed, I will need additional time to put the
irrigation delivery system in place. In addition, I anticipate the need to file a further permit
amendment to address a land exchange with a neighbor, as I will need to move 40 acres of
authorized POU from lands I no longer own to lands that I acquired as part of the exchange.
Meanwhile, my neighbor will also need to move 40 acres of authorized POU he has under his
own water right permit from lands I now own to lands that he now owns as a result of the
exchange. (See T-11844.) Finally, depending on the production of the well currently under
construction, I may develop one or both of the additional authorized POAs. I anticipate full
build out of my system no later than October 2026.

[OAR 690-315-0020(3)(m)(n)]

14. Provide any other information you wish OWRD to consider while evaluating your
Application for Extension of Time.

I anticipate that additional unforeseen circumstances may occur. As such, I am requesting the
maximum_allowed_time to_complete construction and application_of_water to_beneficial_use.

Attach permit, and documentation to the applicatioRCEIVED BY OWRD

OCT 1 7 2016

SALEM, OR
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STATE OF OREGON

COUNTY OF UMATILLA

PERMIT TO APPROPRIATETHE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

This correcting superseding permit is issued to correct an error in a change in place of use
and describes additional points of appropriation proposed under Permit Amendment
Application T-11630 and approved by Special Order Vol. 93, Pages 108-110 entered
August 15, 2014, and correcting order approved by Special Order Vol. 93, Page 21,
entered PUa 13 lQ]A: This permitsupersedes Permit G-17266.

The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: G-16359

SOURCEOF WATER: THREEWELLS IN BIRCH CREEK BASIN

PURPOSEOR USE: IRRIGATION OF 350.0 ACRES

MAXIMUM RATE: 4.38 CUBIC FEET PER SECOND

PERIOD OF USE: MARCH I THROUGH OCTOBER 31

DATE OF PRIORITY: DECEMBER 30, 2004

WELL LOCATION:
Twp Rng Mer Sec 0-0 Measured Distances

SN 36 E WM 4 swsw WELL I: 480 FEET NORTH AND I30 FEET EAST FROM
THE SW CORNER OF SECTION 4

5N 36 E WM 5 NE SE WELL2: 590 FEET SOUTHAND 475 FEETWEST FROM
THE El/4 CORNER OF SECTIONS

5N 36E WM 4 NE NW WELL 3: 915 FEET SOUTH AND I00 FEETWEST FROM
THE Nl/4 CORNER OF SECTION 4

The amount of water used for irrigation under this right, together with the amount secured under
any other right existing for the same lands, is limited to a diversion ofONE-EIGHTIETHof,g%,
cubic foot per second and 3.0 acre-feet for each acre irigated during the irig±Reif#WVRD
year.

OCT 1 7 2016

I
i
I
I
l
)

l .

Application G-16359/T-I 1630.soh Water Resources Department

SALEM, OR

PERMIT G-17294



THE PLACEOF USE IS LOCATED AS FOLLOWS:
IRRIGATION

Two Rng Mer Sec Q-Q Acres
5N 36 E WM 4 'NE NW 40.0
5N 36 E WM 4 SENW 40.0
5N 36 E WM 4 NE SW 40.0
5N 36 E WM 4 NWSW 40.0
5N 36 E WM 4 swsw 40.0
5N 36E WM 4 SE SW 40.0
5N 36 E WM 9 NENE 20.0
SN 36E WM 9 NW NE 40.0
5N 36 E WM 9 NENW 40.0
5N 36 E WM 9 SENW 10.0

Total 350.0

Permit AmendmentT-11630 Conditions

PAGE2

I
The combined quantity of water diverted at the new points of appropriation, together with that
diverted at the old point of appropriation, shall not exceed the quantity of water lawfully
available at the original point of appropriation.

Water shall be acquired from the same aquifer as the original point of appropriation.

Wells 2 and 3 are to be continuously cased and continuously sealed to a depth greater thnn 950
feet at a minimum.

Well construction in the Columbia River Basalts is limited to development of one aquifer.

Measurement, recording and reporting conditions:

A.

B.

C.

D.

Before water use may begin under this permit, the pennittee shall install a
totalizing flow meter or other suitable measuring device as approved by the
Director at each point of appropriation. The permittee shall maintain the meter or
measuring device in good working order.

The permittee shall keep a complete record of the amount of water diverted each
month, and shall submit a report which includes the recorded water-use
measurements to the Department annually or more frequently as may be required
by the Director. Further, the Director may require the permittee to report general
water-use information, including the place and nature of use of water under the
permit.

The pennittee shall allow the watermaster access to the meter offir&fJNiijp BY OWRD
device; provided however, where any meter or measuring device is located within
a private structure, the watermaster shall request access upon reasonablenqtijeQ1

The Director may provide an opportunity for the permittee to submit alternative
measuring and reporting procedures for review and approval. SALEM, OR

ApplicationG-16359/T-11630.sah Water Resources Department PERMIT G-17294



I

I

II

PAGE3
The Department requires the water user to obtain, from a qualified individual (see below), and
report annual static water levels for each well on the permit. The static water level shall be
measured between February 1 and March 31. Reports shall be submitted to the Department
within 30 days of measurement.

The permittee shall report an initial February/March static water-level measurement once well
construction is complete and annual measurements thereafter. Annual measurements are required
whether or not the well is used. The first annual measurement will establish a reference level
against which future measurements will be compared. However, the Director may establish the
reference level based on an analysis of other water-level data. The Director may require the user
to obtain and report additional water levels each year if more data are needed to evaluate the
aquifer system.

All measurements shall be made by a certified water rights examiner, registered professional
geologist, registered professional engineer, licensed well constructor or pump installer licensed
by the Construction Contractors Board. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall be made with equipment that is accurate to
at least the standards specified in 0AR 690-217-0045. The Department requires the individual
performing the measurement to:

A. Associate each measurement with an owner's well name or number and a
Department well log ID; and

B. Report water levels to at least the nearest tenth of a foot as depth-to-water below
ground surface; and

C. Specify themethod of measurement; and
D. Certify the accuracy of all measurements and calculations reported to the

Department.

The water user shall discontinue use of, or reduce the rate or volume of withdrawal from, the
well(s) if any of the following events occur:

A.

B.

Annual water-level measurements reveal an average water-level decline of three
or more feet per year for five consecutive years; or
Annual water-level measurements reveal a water-level decline of 15 or more feet

(
I
+t

RECEIVED BY OWRD

OCT I 7 2016

SALEM,OR
PERMIT G-17294Water Resources Department

in fewer than five consecutive years; or
C. Annual water-level measurements reveal a water-level decline of 25 or more feet;

or
Hydraulic interference leads to a decline of 25 or more feet in any neighboring
well with senior priority.

D.

Application G-16359/T-11630.sah
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The period of restricted use shall continue until the water level rises above the decline level
which triggered the action or the Department determines, based on the permittee's and/or the
Department's data and analysis, that no action is necessary because the aquifer in question can
sustain the observed declines without adversely impacting the resource or causing substantial
interference with senior water rights. The water user shall not allow excessive decline, as defined
in Commission rules, to occur within the aquifer as a result of use under this permit. If more than
one well is involved, the water user may submit an alternative measurement and reporting plan
for review and approval by the Department.

Prior to using water from any well listed on this permit, the permittee shall ensure that the well
has been assigned an OWRD Well Identification Number (Well ID, tag), which shall be
permanently attached to the well. The Well ID shall be used as a reference in any
correspondence regarding the well, including any reports of water use, water level, or pump test
data.

STANDARD CONDITIONS

Failure to comply with any of the provisions of this permit may result in action including, but not
limited to, restrictions on the use, civil penalties, or cancellation of the permit.

If the number, location, source, or construction of any well deviates from that proposed in the
permit application or required by permit conditions, this permit may be subject to cancellation,
unless the Department authorizes the change in writing.

If substantial interference with a senior water right occurs due to withdrawal of water from any
well listed on this permit, then use of water from the well(s) shall be discontinued or reduced
and/or the schedule of withdrawal shall be regulated until or unless the Department approves or
implements an alternative administrative action to mitigate the interference. The Department
encourages junior and senior appropriators to jointly develop plans to mitigate interferences.

The well(s) shall be constructed in accordance with the General Standards for the Construction
and Maintenance of Water Wells in Oregon. The works shall be equipped with a usable access
port, and may also include an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

If the riparian area is disturbed in the process of developing a point of appropriation, the
permittee shall be responsible for restoration and enhancement of such riparian area in
accordance with ODFW's Fish and Wildlife Habitat Mitigation Policy OAR(6Se415F0rBY OWRD
purposes of mitigation, the ODFW Fish and Wildlife Habitat Mitigation Goals and Standards,
OAR 635-415, shall be followed. OCT 172016
The use may be restricted if the quality of downstreamwaters decreases to the point that those
waters no longer meet existing state or federal water quality standards due to reduced\fl6s.OR

l Application G-16359/T-11630.sah Water Resources Department PERMITG-17294
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SALEM, OR
PERMITG-17294Waler Resources Department

ight {rvices Division Administrntor, for
regon Water Resources Department

Application O-l 6359ff- I 1630.soh

Where two or more water users agree among themselves as to the manner of rotation in the use
of water and such agreement is placed in writing and filed by such water users with the
Watermaster, and such rotation system does not infringe upon such prior rights of any water user
not a party to such rotation plan, the watermaster shall distribute the water according to such
agreement.

Prior to receiving a certificate of water right, the permit holder shall submit to the Water
Resources Department the results of a pump test meeting the Department's standards for each
point of appropriation (well), unless an exemption has been obtained in writing under OAR 690-
217. The Director may require water-level or pump-test data every ten years thereafter.

This permit is for the beneficial use of water without waste. The water user is advised that new
regulations may require the use of best practical technologies or conservation practices to
achieve this end.

By law. the land use associated with this water use must be in compliance with statewide land­
use goals and any local acknowledged land-use plan.

Completion of construction and application of the water shall be made on or before April 22,
2016. If beneficial use of permitted water has not been made before this date, the permittee may
submit an application for extension of time, which may be approved based upon themerit of the
application.

Within one year after making beneficial use ofwater, the permittee shall submit a claim of
beneficial u , which includes a map and report, prepared by a Certified Water Rights Examiner.

PAGES
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UMATILLA COUNTY

ay 18, 1993
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BALEM, OR
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[ 1 In = 1320 ft ]

PERMIT AMENDMENT MAP
App G-16359 and Permit G-16846

Change POU and Add POAs

In the name of
LES PETERSON

Revised: 28 DEC 2012

POA2 is proposedwell in NE SE Sec 5, located 590 ft Sand475 ft W from E 1/4 Comerof Sec 5.
POA3 is proposed well in NE NWSec 4, located 915 ft S and 100 ft W from N 1/4 Corner or Sec 4.

@ POA (Authorized) T Q 1 1 630
POA 1 is authorized well In SWSW Sec 4, located 480 ft N and 130 ft E from SW Corner or Sec • A,

0 POA (Additional) T
s

Zou (unchanged)
POU remains unchanged for most quarter-quarter sections.

[IlI] POU (From)
SWSWof Sec4(40 ac) will not be irrigated under this water right.

You (re»
NE SEof Sec 5 (40 ac) will be Irrigated under this water right.

l



StartcardData ..-... Page 1 of 1

~Oregon Water Resources Department
~ Startcard Data

It Main

G Return

O Help

~ Contact Us

Well Constructor: 1881
GARRY L ZOLLMAN; ZOLLMAN'S LARRY BURD WELL DRILLING LLC

Start Card Number: 1029943
Owner lnfonnation,--------------------------,Company :::===================-.----------------@s)"EerEenso )

Street1 [1415 HIGHLAND RD I
Street2,,
cy [WALLAWALLA state [@@snigon V] z[99352

Hom@ [g-522-2124 WorkPhone .....--------' Phone,__ _

Type ofWork
Fee Required [ZJ New

DConversion

□Deepening
Original Start..--------~

Uardl

No Fae Required □Alteration

0Abandonment

Original Well..----------,
Tag#,__ __,

Construction
Proposed

Commencement [3/15/2016
Date

Existing/I Proposed I1200
Depth(ft) ~----~

Diameternones[1@

Use

D Domestic

□Thermal

□Monitoring

□community

Olnject lon

0Piezometer

D Industrial

Ouveslock

Ooewatering

~ Irr igation

Other. RECEIVED BY OWRD

Proposed Well Location.-------------------------------,l/4 MI. NE DIAGONAL FROM INTERSECTION OF SPOFFORD RD. AND
Street address MILTON CE:M

ofwell

County [Umatilla v
aoo[We][SE v]
Taxlotl._,8_01 -

OCT 1 7 2016

SALEM, OR
A

/

rows@lesos»EE@ Je sas
Lattltude I I Longitude I I

OWNERPLEASENOTE:Thls ls not a water right application. Tho owner ls responsiblo forobtaining awater right through tho WaterResources
Oepllrtmont. ff roqulrod. Tho Orogon Ho;alth Division roqulres plan, to be submitted and approvod prior to construc:tlon Ifthowoflb to bo usod as
a publicsy,,tllm.

httn://anns.wrd.state.or.us/aoos/ew/startcard ourchase/startcarddata.aspx?sc_id=196831 3/15/2016



ZOLLMAN1S LARRY BURD WELL DRILLING, LLC
PO Box 1542, Pendleton, OR 97801

www.zollmanswelldrilling.com • zollmanslbwd@yahoo.com

July 5, 2016

Les Peterson
1415 Highland Rd
WallaWalla, WA 99362

Re: Current Well Construction on IrrigationWell Permit G-17294, Start Card 1029943

Les,

I am writing this letter to document the current construction phasewe are at in the building of your
irrigationwell East of Milton-Freewater, Oregon.

Construction onthis well started March 31, 2016.

Current drilling depth of the 19inch diameter casing hole Is 1040ft. and we are drilling in a basalt aquifer
that needs to be sealed per the direction of the local well inspector Erik Thomasser. Erik has been on site
to help make sure the well meets the requirements of the permit.

The well has a 20inch surface hole, cased and sealed Into basalt with cement grout to a depth of 100ft.
Another casing hole with a 19inch diameter is currently being drilled to meet the permit requirement of
casing and sealing to 950ft. Sincewe have been in an aquifer that has been open for almost 200ft. and
still in a vesicular basalt aquifer zonewe have had to change drilling techniques from air drilling to mud
drilling. This drilling has continued past the 950ft. depth because of the continuing aquifer. This will
allow us to case and seal using a cement grout through this aquifer to seal it off from the aquifer you will
be using.

SALEM, OR

OCT 1 7 2016

There have been two OregonWater Resource Department Employees we have beenworkingwith on
this project:

Locally- Erik Thomasser, Regional Well Inspector from Pendleton office
541-278-5456 RECEIVED BY OWRD

Salem-Jen Woody, Umatilla Basin Critical Water
503-986-0855

Sincerely,

lo.72....-
corr.zoo«lk
Oregon license 1881

We want to be your driller

Pondloton
541.276.3681

Hormiston
541.567.3088

Milton-Froowater
541.938.5135

Toll Free
800.953.3681

Fax
541.276.0209



engineers[ landscape architects] planners ] surveyors

HDJ Design Group
314W15th Street
Vancouver,WA98660-2927

Les Peterson
1415 Highland Road
WallaWalla,WA99362

Invoice number
Date

4288-00-001
02/27/2016

Services and Expenses for the month ofFebruary 2016:

Summary ofServices:

POAStaking Complete.

Labor

Project 4288-00 LES PETERSON -WELL
LOCATION SURVEY

HDJ Project Manager GregE. Flowers

Billed
Amount
505.00

Aging Summary
Invoice Number
4288-00-001

Invoice Date
02/27/2016
Total

Outstanding
505.00
505.00

Current
505.00
505.00

Over 30

0.00

Over 60

0.00

Invoice total

Over 90

0.00

505.00

Over 120

0.00

Please make checks payable to HDJDesign Group, PLLC. To ensure proper credit, please Include the INVOICE NUMBER on your
check.

DUE UPON RECEIPT 1.5% permonth wl/1 be assessed on past due accounts.

RECEIVED BY OWRD

Les Peterson Involco number 4288-00-001

OCT 1 7 2016

SALEM, OR

Invoicedate02/27/2016



Humbert Asphalt, Inc.
84899Hwy 11
Milton-Freewater OR 97862
54/-938-3174

License: 116200

Invoice#:
Invoice Date:
DueDate:
Purchase Order #:

Invoice
29566
03/21/2016
03/31/2016

To: Les Peterson
1415 HighlandRd
Walla Walla WA 99362

Job # 5812
Project: Peterson, Les

564SpoffardRd
Milton Freewater OR 97862

Customer# 301I

Description Unit Quanity Price Amount

3/15116: Mark outfor locates and mob backhoe.
Mob/Backhoe 1 hr
labor/2 hrs

Hrs
Hrs

1.00
2.00

$100.00
$60.00

100.00
120.00

300.00
90.00

300.00
300.00

$10.75 149.75
$10.00 150.50
$10.00 -- 158.30 .
S10.00 137.40
$10.00 150.00
S10.00 189.80
$10.00 158.90
S10.00 152.40
$10.00 171.20
$10.00 155.40
$10.00 156.50
$10.00 164.20
$10.00 123.90

3z27.2S

$/00.00
$90.00

S100.00
$100.00

$ 9,952.45

3.00
1.00
3.00
3.00

13.93
15.05
15.83
13.74
15.00
18.98
15.89
15.2.J
17.12
15.54
15.65
16.42
12.39.a200

Non-Taxable Amount: 9,952.45
Taxable Amount: 0. 00

Sales Tax: 0.00

Amount Due: 9,952.45

Hrs
Hrs
Hrs
Hrs

Z00 ,1
161.39

I67.1

25%°-«w2
1lease Pay This Amount

3/17/16: BuildRoad
850G Cal/3 hrs
Big Hamm Ro//er/1 hrs
Backlwe/3 hrs
Dump Truck # 65/3 hrs

Tkt #22495/13.93 tons of2 1/2"-0 delivered3/17/16 Ton
Tkt # 22498/15.05 tons ofcommon borrowdelivered3/17/16 Ton
Tkt # 22499/15.83 tons ofcommon bol'rowde/;vered3717/16 Ton
Tk22500/13. 74 Jons ofcommon borrow delivered3/17/16 Ton
Tia# 22501/15.00 Ions ofcommon borrow delivered3/17/16 Ton
Tkt #22502/18.98 tons ofcommon borrow delivered3/17116 Ton
Tk # 22503115.89 tons ofcommon borrow delivered3/17/16 Ton
Tkt # 22504/15.24 tons ofcommon borrow delivered3/17/16 Ton
Tkt # 22505117.12 tons ofcommon borrow delivered3/17/16 Ton
Tkt #22506115.54 tons ofcommon borrow delivered3117116 Ton
Tk # 22507/15.65 tons ofcommon borrow delivered3/17/16 Ton
Tkt # 22508/16.42 tons ofcommon borrow delivered3117/16 Ton
Tk # 22509/12.39 tons ofcommon borrow delivered 3/17/16 Ton

' ',¢,\?
\

Aservicecharge of 18.0o % eram wilt be charged onaltamots overdue on #ERE~R}ERE3,,OWRD
Please make checkpayable to Humbert Asphalt, Inc.
Thankyouforyourprompt payment! Ill20\

SALEM, OR



HumbertAsphalt, Inc.
84899 Hy 11
Milton-Freewater OR 97862
541-938-3174

License: 116200

Invoice#:
Invoice Date:
Due Date:
Purchase Order #:

Invoice
29566
03/21/2016
03/31/2016

To: Les Peterson
1415HighlandRd
Walla Walla WA 99362

Customer# 3011

.Job # 5812
Project: Peterson, Les

564SpoffordRd
MiltonFreewater OR 97862

Description

Tkt # 22510/15.39 tons ofcommon borrow delivered3/17116
Tkt #225JJ//3.81 Ions ofcommon borrowdelivered3/17116
Tkt # 22512/12.25 tons ofcommon borrowdelivered3/17/16
Tkt # 22513/15.05 Ions ofcommon borrowdelivered3117116
Tka #22514/15.86 tons ofcommon borrowdelivered3/17/16
Tk # 22515/15.03 tons ofcommon borrowdelivered3/17/16
Tk # 22516/15.00 tons ofcommon borrowdelivered3/17/16

3118116: BuildRoad
850G Cat/5 hrs
BigHammRoller/3 hrs

Tku # 22522/14.42 tons ofcommon borrowdelivered3/18/16
Tkt # 22523/15.18tons ofcommon borrowdelivered3/18/16
Tkt # 22524/11.87 tons ofcommon borrowdelivered3/18/16
Ttk # 22525113.50 tons ofcommon borrowdelivered3/18/16

\
\ Tiet# 22526/14.22 tons ofcommon borrow delivered3/18/16
1 \ Tkt # 22529/13. 72 tons ofcommon borrow delivered3/18116

T% # 22530/17.53 Ions ofcommon borrowdelivered3/18116
Tkt # 22531/15.83 Ions ofcom111011 borrow delivered3118/16
Tk #22535/16.40 tons ofcommon borrowdelivered3/18/16
Tkt # 22536/15.66 tons ofcommon borrow delivered3/18/16
Tk #22537/18.89 tons ofcommon borrowdelivered3/18/16

Unit Quanity Price Amount

Ton 15.39 $10.00 153.90
Ton 13.81 $10.00 138.10
Ton 12.25 $10.00 122.50
Ton 15.05 $10.00 150.50
Ton 15.86 $10.00 158.60
Ton 15.03 $10.00 150.30
Ton 9Me S10.00 150.00

j02-'

Hrs 5.00 $100.00 500.00
Hrs 3.00 $90.00 270.00

Ton 14.42 $10.00 144.20
Ton 15.18 $10.00 151.80
Ton 11.87 Sl0.00 118.70
Ton 13.50 $10.00 135.00
Ton 14.22 S10.00 142.20
Ton 13. 72 $10.00 137.20
Ton 17.53 $10.00 175.30
Ton 15.83 $10.00 158.30
Ton 16.40 $10.00 164.00
Ton 15.66 $10.00 156.60
Ton 2%; $10.00 188.90

fa.%" 64.35
Non-Taxable Amount: 9,952.45
Taxable Amount: 0.00
Sales Tax: 0.00
Amount Due: 9,952.45

Please Pay This Amount $ 9,952.45

A servicechargeof 18.00 % perannum willbe charged on all amounts
Please make checkpayable to HumbertAsphalt, Ine.
Thankyouforyourprompt payment!

OCT I 7 2016

SALEM, OR



HmbertAsphalt, Ince.
84899 Hwy 11
Milt011-fi'reewater OR 97862
541-938-3174

License: 116200

invoice#:
Invoice Date:
Due Date:
Purchase Order #:

Invoice
29566
03/21/2016
03/31/2016

To: Les Peterson
1415 Highland Rd
Walla Walla WA 99362

Cuslomer# 30/1

Project:
Job# 5812
Peterson, Les
564 Spoffard Rd
Milton Freewater OR 97862

Description

Tk # 22538/16.53 tons ofcommon borrow delivered3/18/16
Tk # 22539/15.28 tons ofcommon borrow delivered3/18/16
Tkr # 22540/18.44 tons ofcommon borrow delivered 3118116
Tk#22542/16.04 tons ofcommon borrow delivered3/18/16
Tiet# 22545/16.25 tons ofcommon borrow delivered3/18/16
Tk # 22546/18.09 tons ofcommon borrow delivered3/18/16
Tiet# 22549/18.12 tons ofcommon borrow delivered3/18/16
Tl<t # 22550/14.84 tons ofcommon borrow delivered3/18116
Tkt # 22551120. JO tons ofcommon borrow delivered3/18/16
Tk#22552/14.89 tons ofcommon borrow delivered3/18/16
Tkt # 22553/14.60 tons ofcommon borrow delivered3/18/16
Tkt # 22555/18.45 tons of common borrow delivered3/18/16
Tkt #22556/17.35 tons ofcommon borrow delivered3/18/16
Tkt # 22561/15.41 tons ofcommon borrow delivered3/18/16
Tiet# 22562/20.38 tons ofcommon borrowdelivered3/18/16
Tkr # 22563//7.82 tons ofcommon borrow delivered3/18/16
Tiet# 22564//5.25 tons ofcommon borrow delivered3/18/16
Tkt # 22565/20.18 tons ofcommon borrow delivered3/18/16
Tkt #22566/17.79 tons ofcommon borrow delivered3/18/16

Unit Quanity Price Amount

Ton 16.53 Sl0.00 165.30
Ton 15.28 S10.00 152.80
Ton 18.44 $10.00 184.40
Ton /6.04 $10.00 160.40
Ton 16.25 $10.00 162.50
Ton 18.09 $10.00 180.90
Ton 18.12 Sl0.00 181.20
Ton 14.84 S/0.00 J./8.40
Ton 20.10 S10.00 201.00
Ton 14.89 Sl0.00 148.90
Ton 14.60 SJ0.00 146.00
Ton 18.45 $10.00 184.50
Ton 17.35 s10.0o 173.50
Ton 15.41 $10.00 154.10
Ton 20.38 $10.00 203.80
Ton 17.82 $10.00 178.20
Ton 15.25 S/0.00 152.50
Ton 20.18 $10.00 201.80
Ton 17.79 $10.00 177.905«l 9452.4,7>'/

Non-TaxableAmount: 9,952.45
Taxable Amount: 0. 00
Sales Tax: 0. 00
AmountDue: 9,952.45

PleasePay This Amount $ 9,952.45

4servicecharge of 18.0o % eram tu be charged on altoouts overate o Elf~Fil)EB3},WRD
Please make check payable to Humbert Asphalt, le.
Thankyouforyour prompt payment! OCT 1 72016

SALEM, OR
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97862

29565
03/21/2016
03/31/2016

Invoice
Invoice#:
Invoice Date:
Due Date:

License: 6200}"""""",,l
To: Les Peterson --- Job# 5812

14J5Highland Rd Project: Peterson, Les
564SpoffordRd

Walla Walla WA 99362 Milton Freewater OR

Humbert Asphalt, Inc.
84899Hwy 11
Milton-Freewater 0R 97862
541-938-3174

Customer fl 3011.:...:..;. ,:_ --1. ____.,.~ _

AmountPriceDescription Unit Quanity-----=--------------=---------=--....:...,_ _
3/J5/16: MobD8Nandstart buildingwater holdingpond.
Mob/D8N
D8N4.5 hrs

Hrs
Hrs

1.00
4.50

$200.00
$200.00

200.00
900.00

3/15/16: Finish building water holdingpond.
D8NI4 hrs
No ChargeforDemobingD8N

Hrs 4.00 $200.00 800.00

l

-------- ----=----,...----· -

Non-Taxable Amount: 1,900.00
Taxable Amount:
Sales Tax:
Amount Due:

0.00
0.00

1,900.00 I!

Please Pay This Amount L..l $_1_,9_o_o._o_o__..JI

A servicechargeof 18.00 % perannumwill becharged 011all amounts
Pleasemake checkpayable to Humbert Asphalt, Ie.
ThankyouforyourpromptpaymentI

overdue onres#gpy:iv'8' OWRD

OCT 1 7 2016

SALEM, OR



Zollman's Larry Burd Well Drilling, LLC

P.O. Box 1542
Pendleton, OR97801

Bill To

PetcrsonFarms
Les Peterson
I415 HighlandRoad
Walla Walla,WA 99362

Date

5/3/2016

Invoice
Invoice #

81

P.O. No. Terms Project

Due on receipt

Quantity Description Rate Amount

I Start Card 225.00 225.00
I 0.5 Mobilization 1,000.00 500.00

100 Drill 24" surface hole from O' to I00' 175.00 17,500.00
JOO 20" Casing from+ 2' to 98' 59.54 5,954.00

1 Surface Seal 22 bags Bentonite 500.00 500.00
15 15 yards cementgrout 400.00 6,000.00
I Cement Grout Pump equipment and labor 500.00 500.00

200 Drill 19" hole from I 00' to 300' 148.00 29,600.00
50 50gallonsdrilling fluid 27.00 1,350.00
15 I5 gallonsdrilling Polymer 51.23 768.45
2 Soda Ash 50# bag 40.00 80.00
I 16 inch floatshoe/plug 6,200.00 6,200.00

0.5 Cat Skid Steer 2weeks 2,800.00 1,400.00
2 AuxCompressor Rentals (2) + transport 10,180.00 20,360.00

578 578 gallons diesel fuel for AuxCompressors 2.29 1,323.62

I II.

I

II

±

RECEIVEIBY OWRD

I OCT 1 7 20I6

I SALE, OR

I - -
Total $92,261.07

-



Zollman's Larry BurdWell Drilling, LLC

P.O. Box 1542
Pendleton, OR 97801

Bill To

Peterson Farms
Les Peterson
1415 Highland Road
Walla Walla, WA99362

I

, Date
5/25/2016

Invoice
Invoice#

82

--·-- - - --- --- . ---· po.No. - . - -Terms Project

Due on receipi
-

Quantity Description Rate Amount

500 Drill 19"casinghole Air Rotary from 300' to 80.0'@$148.00/tl 148.00 74,000.00
53 Drill 19" casinghole from 800' to 900' with roller bit 53 hours at S550/hr 550.00 29,150.00
2 Aux Compressor Rental X 2@$10,180.00/ea 10,180.00 20,360.00

3,826 3826galsDiesel Fuel used for Aux Compressors thruMay 24, 2016 2.14 8,187.64
I 105 I 05 gals Drilling fluid@27.00/gal 27.00 2,835.00

960 960' 16"x .375 wall casingordered @current steel price of$54.25 54.25 52,080.00

I
I

II
I
II
II
II
II
l

: I

I

II I
II I AECEI ✓EDBYOWRD

I
II

II 0 T I 7 2016II I

I s, LEM,OR
I

I

-

Total $186,612.64

- - -



Zollman's Larry BurdWell Drilling, LLC

P.O. Box 1542
Pendleton, OR 97801

Bill To
Peterson Farms
Les Peterson
1415 Highland Road
Walla Walla, WA 99362

Date
6/28/2016

Invoice
Invoice#

92

- -- -- - -
P.O. No. Terms Project

Due on receipt
-

Quantity Description Rate Amount

140 Drill 19 inch casing hole Roller Bit from 900' to 1,040' 148.00 20,720.00
I Frac Tank Delivery 1,485.20 1,485.20

II I Frac Tank Rental I month 1,176.00 1,176.00

I 1,782 1,782 gals Diesel Fuel used for Aux compressors 5/25/16 - 6/3/16 2.14 3,813.48

II 165 165 gals Air Drilling foam@S27.00/gal 27.00 4,455.00
68 68 3011 bags N Seal Loss Circulation Material 120.05 8,163.40

II 720 720 50# bags Bentoni te @ $12.25/bag 12.25 8,820.00
II 4 4 5gal buckets Polymer Drilling fluid Additive @ $256.06/bucket 256.06 1,024.24

II 5 5 50#bags Soda Ash 40.00 200.00
20 20 1/2 # bags loss circulation material @ $9.65/bag 9.65 193.00

II I Water Truck Rental I week 6/24/16 - 6/30/2016 1,584.00 1,584.00
II I Cat Skid Steer RentnJ I month 2,800.00 2,800.00
II 54 Mud Recycle System 54 hrs@$150.00/hr 150.00 8,100.00

50.5 50.5 hours Mud Pumping 250.00 12,625.00

I

I

- I

I
I

I

REGEi VED BY OWRD

II 0ET 1 7 2016
Il
II l '
I SALEM, OR ..
I
I

-
Total $75,159.32

- -



regon
Kate Brown, Governor

October 21, 2016

WaterResources Department
725 Summer St NE, Suite A

Salem, OR 9730I
(503) 986-0900

Fax (503) 986-0904

REFERENCE: Application for Extension of Time

Dear Extension of Time Applicant:

TheWater Right Services Division bas received your application for an extension of time for
APPLICATION FILE #: G-16359 (Permit G-17294). Yourapplication will be reviewed in the
future. Following the review, you will receive a Proposed Final Order either approving or
rejecting the extension of time request. A 45-day protest period begins upon issuance of the
Proposed Final Order. After the protest period closes, a Final Order is issued.

You may continue the use of water under your water right until theWater Resources Department
formally takes action on your extension application. If your permit includes conditions, water use
reporting, water level measurement reporting, etc., you are required to comply with the conditions.

Any additional development that occurs after the expired completion date, identified on the permit
or an extension order, can only be claimed upon an approved extension application.

If you have questions concerning your extension of time application, please contact Corey
Courchane at (503) 986-0825. For general information about the Water Resources Department,
you may contact the Water Resources' Customer Service Group at (503) 986-0801 or you may
access the Department's website at: yy.yrd.state.or.us.



Application:_6-[,3S7 Perm:. 6 19229
Public Notice Route Slip ... New Application Extension of Time

per Division 315 Rules... (Extensions received on July 1, 2001 or after)

D3 WRIG...Money Receipted on:_\ULM\o

0 Extension Specialist ...

f Added to tracking spreadsheet

After fee is receipted and app is added to spreadsheet, route to...

---cfStacy Phillips...

Th Recent Assignment (Check WRIS for Update)

Publish on Public Notice (initial 30-day comment): Date of
notice0-25-\Lo

Update WRIS Database

In the "PNotice Date" field... Enter the date the Extension Application
was published on the Public Notice.

In the "Ext Filed" field ... Enter the date the Extension Application was
received.

0 Yes or O No: Return file to Extension Specialist after PN __Crr,__e__,y _

NOTES:



HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:
Attachments:

Sarah,

Filippi, David <david.filippi@stoel.com>
Friday, October 14, 2016 3:04 PM
HENDERSON Sarah A
les
Les Peterson water right permit extension application
Peterson app.PDF

Per our discussion today, please find attached a final extension application for permit G-17294, including
attachments. The original along with a check in the amount of $575 for the application fee will be placed in the
mail and sent to the OWRD extension section.

Please let me know if you have any questions. Thank you,

David.
\

David E. Filippi
Stoel Rives LLP I 760 SW Ninth Ave., Suite 3000 I Portland, OR 97205
Direct: (503) 294-952-9 I Fax: (503) 220-2480Idavid.filippi@stoel.comIwww.stoel.com

1
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D RIVES

October 14, 2016

760 SWNinth Ave., Suite 3000
Portland, OR 97205

T. 503.224.3380
F. 503.220.2480
www.stoel.com

DAVID E. FILIPPI

D. 503.294.9529
david.filippi@stoel.com

Oregon Water Resources Department
Attn: Water Right Permit Extensions
725 Summer StreetNE, Suite A
Salem, Oregon 97301

Re: Application for Extension of Time Application for Permit G-17294

Dear Sir or Madam:

We represent the permit holder, Les Peterson, with respect to the above-referenced
application. Please find enclosed a completed application for extension of time for Permit
G-17294, including attachments, along with a check in the amount of $575.00 for the application
fee.

Please do not hesitate to contact me or Mr. Peterson should you have any questions or need
additional information regarding the enclosed application.

Sincerely,

David E. Filippi

Enclosures

cc (via email): Les Peterson

RECEIVED BY OW

OCT 1 7 20tS

SALEM, Op

88764004.1 0066249-00001



HENDERSON Sarah A

From:
Sent:
To:
Subject:

Hello Sarah,

les <les@lifeswheat.com>
Saturday, August 20, 2016 8:33 PM
Sarah A Henderson
application

Did you receive my e-mail regarding the time extension application?

Les Peterson

1



HENDERSON Sarah A

From:
Sent:
To:
Subject:

HENDERSON Sarah A
Wednesday, August 17, 2016 11:24 AM
Filippi, David (david.filippi@stoel.com)
FW: Permit Amendment

Hi David,

Les told me he sent you the extension of time application, do you happen to know when it might be submitted to the
Department?

Have a wonderful day.

Sarah

From: HENDERSON Sarah A
Sent: Friday, July 29, 2016 4:55 PM
To: Filippi, David; HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Hi David,

Do you have a timeline for when you will be submitting the extension of time?

Have a wonderful weekend.

Sarah

From: Filippi, David [mailto:david.filippi@stoel.com]
Sent: Wednesday, July 06, 2016 4:48 PM
To: HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Thanks Sarah. Les is pulling together the information required for the extension application, and plan is to file
that very soon. While I assume that will be processed by others, we will let you know when it's been
submitted. Thank you.

David E. Filippi
Stoel Rives LLP I 760 SW Ninth Ave., Suite 3000 I Portland, OR 97205
Direct: (503) 294-9529 /Fax: (503) 220-2480 \ david_filippi@stocl.com[ www.Stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Wednesday, July 06, 2016 2:43 PM
To: Filippi, David; HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Hi David,
1



Thank you for getting back to me, I'm glad that you spoke with Les, I just didn't believe he would want those acres
layered and not on his land.

I spoke to the extension folks and it looks like an extension takes approximately 6 months, maybe a little less. Then
hopefully wewill be able to process the permit amendments. With just a place of use change it would just be a 30 day
comment periodwhensubmitted and then a final order and superseding permit could go out.

Let me know if you need any additional information or have any questions, and again thanks to both you and Les for
responding so quickly.

Have a most excellent day.

Sarah

Sarah Henderson ] Transfer Specialist, Transfer and Conservation Division
water Resources Department1 725 Summer S.NE,Suitei[ Salem,Oregon 97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: Sarah.a.henderson@state,or.us I Web: http://wwww.wrd.state.Qr.us

From: Filippi, David [mailto:david.filippi@stoel.com]
Sent: Tuesday, July 05, 2016 9:36 AM
To: HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Hello Sarah,

I just left you a voice mail message, but thought I'd follow up with a quick email. I communicated with Les
over the holiday weekend, and Les would like to file a further transfer application to change his POU and avoid
the stacking issue. He will first be filing an application for extension for his permit. Please call me at your
convenience. Thank you,

David.

David E. Filippi
Stoel Rives LLP I 760 SW Ninth Ave., Suite 3000 I Portland, OR 97205
Direct: (503) 294-9529 [ Fax: (503) 220-2480 ] david.filippi@stocl.com[ www.stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Friday, June 24, 2016 2:25 PM
To: les
Cc: Filippi, David
Subject: RE: Permit Amendment

Hi Les,

Thank you for contacting me so quickly.

2

J



l·want to clarifythe reason I sent the email out, I didn't want your water rights to become "stacked"(layered) your
priority date is 2004 whereas Zerba is 2003, 1 just thought you would want your water rights moved to your place of use.

In 2013 you submitted a permit amendment application to change your place of use (the swap) and add additional
points of appropriation. Then in June 2014 I sent you and David a letter stating that Petersonwould need to do a permit
amendment moving the place of use as well because of layering. That application was submitted in June 2014. Then you
withdrew the place of use from your permit amendment so I could proceed with your application final order quicker for
you. Attached is the final order and correcting final order foryour permit amendment.

According to the email attached, the planwas for you to submit another permit amendment application immediately
after the issuance of your final order, to move those 40 acres of water right to your land, while at the same time we are
moving Zerbas 40 acres of water right to his land. Also attached is a permit amendment application (if submitted will
cost $1000.00).

If you are going to submit the permit amendment, I can wait to issue the final order on Zerba until August or so, so that
theywill not be layered.

I hope this better explains my email earlier, I am not privy to any of the easement or contracts you and Zerba have. I am
only aware of thewater right side of things.

Please let me know if there is anything I can helpwith or if you do plan to submit the permit amendment application I
can help with that as well. Or if we need to talk on the phone we can do that to.

If you are going to submit the application, let me know and I will also put Zerba on a one month hold.

Have awonderful day.

Sarah

From: les [mailto:les@lifeswheat.com]
Sent: Friday, June 24, 2016 1: 13 PM
To: Sarah A Henderson
Cc: Filippi, David
Subject: Permit Amendment

Hello Sarah,

My understandingwas the point of appropriation I initially received with my water right in 2004 would be provided an
easement by Cecil Zerba as a result of the "land swap". To date that has not been accomplished. That point of
appropriation is on the subject property. Can OWRD move it to another point on my property?

The concept of "stacking" point of use for one entity onto anotherwas never a possible solution from what 1
understood. That is why waiting for an easement seemed to be without time consideration. When Cecil Zerba provided
one I'd provide the other.

If you could provide me a guideline, forms required, or sample copy of the permit amendment needed I'll be more than
happy to accommodate the procedure required. I will relinquish the point of use as well as the point of
appropriation. With only four business days before July 1 it will need to be brief.

My primary focus will shift from the current well construction nearing completion on another point of appropriation on
the property to harvest soon. If you can provide me the paperwork I will try to facilitate the process by releasing all
interest. What more can I do?

3



HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

Hi David,

HENDERSON Sarah A
Friday, July 29, 2016 4:.55 PM
Filippi, David; HENDERSON Sarah A
les
RE: Permit Amendment

Do you have a timeline for when you will be submitting the extension of time?

Have a wonderful weekend.

Sarah

From: Filippi, David [mailto:david.filippi@stoel.com]
Sent: Wednesday, July 06, 2016 4:48 PM
To: HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Thanks Sarah. Les is pulling together the information required for the extension application, and plan is to file
that very soon. While I assume that will be processed by others, we will let you know when it's been
submitted. Thank you.

David E. Filippi
Stoel Rives LLP I 760 SW Ninth Ave., Suite 3000 I Portland, OR 97205
Direct: (503) 294-9529 [ Fax: (503) 220-2480 [ david_filippi@stoel.com [ www.stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Wednesday, July 06, 2016 2:43 PM
To: Filippi, David; HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Hi David,

Thank you for getting back to me, I'm glad that you spoke with Les, I just didn't believe he would want those acres
layered and not on his land.

I spoke to the extension folks and it looks like an extension takes approximately 6 months, maybe a little less. Then
hopefully we will be able to process the permit amendments. With just a place of use change it would just be a 30 day
comment period when submitted and then a final order and superseding permit could go out.

Let me know if you need any additional information or have any questions, and again thanks to both you and Les for
responding so quickly.

Have a most excellent day.

1



Sarah

Sarah Henderson I Transfer Specialist, Transfer and Conservation Division

Water Resources Department I 725 Summer St. NE, SuiteA I Salem, Oregon 97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah,a,henderson@state,or.us I web: http://www.wrd.state.or.us
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From: Filippi, David [mailto:david.filippi@stoel.com]
Sent: Tuesday, July 05, 2016 9:36 AM
To: HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Hello Sarah,

I just left you a voice mail message, but thought I'd follow up with a quick email. I communicated with Les
over the holiday weekend, and Les would like to file a further transfer application to change his POU and avoid
the stacking issue. He will first be filing an application for extension for his permit. Please call me at your
convenience. Thank you,

David.

DavidE. Filippi
Stoel Rives LLP I 760 SW Ninth Ave., Suite 3000 I Portland, OR 97205
Direct: (503) 294-9529 [ Fax: (503) 220-2480 [ david.filippi@stoe].com [ www.stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Friday, June 24, 2016 2:25 PM
To: les
Cc: Filippi, David
Subject: RE: Permit Amendment

Hi Les,

Thank you for contacting me so quickly.

I want to clarify the reason I sent the email out, I didn't want your water rights to become "stacked"(layered) your
priority date is 2004whereas Zerba is 2003, I just thought you would want your water rights moved to your place of use.

In 2013 you submitted a permit amendment application to change your place of use {the swap) and add additional
points of appropriation. Then in June 2014 I sent you and David a letter stating that Petersonwould need to do a permit
amendment moving the place of use as well because of layering. That application was submitted in June 2014. Then you
withdrew the place of use from your permit amendment so I could proceed with your application final order quicker for
you. Attached is the final order and correcting final order for your permit amendment.

According to the email attached, the plan was for you to submit another permit amendment application immediately
afterthe issuance of your final order, to move those 40 acres of water right to your land, while at the same time we are
moving Zerbas 40 acres of water right to his land. Also attached is a permit amendment application {if submitted will
cost $1000.00).

2



If you are going to submit the permit amendment, I can wait to issue the final order on Zerba until August or so, so that
they will not be layered.

I hope this betterexplains my email earlier, I am not privy to any of the easement or contracts you and Zerba have.lam
only aware of the water right side of things.

Please let me know if there is anything I can helpwith or if you do plan to submit the permit amendment application I
can help with that as well. Or if we need to talk on the phonewe can do that to.

If you are going to submit the application, let me know and I will also put Zerba on a one month hold.

Have a wonderful day.

Sarah

From: les [mailto:les@lifeswyheat.com]
Sent: Friday, June 24, 2016 1:13 PM
To: Sarah A Henderson
Cc: Filippi, David
Subject: Permit Amendment

Hello Sarah,

My understandingwas the point of appropriation I initially received with my water right in 2004would be provided an
easement by Cecil Zerba as a result of the "land swap". To date that has not been accomplished. That point of
appropriation is on the subject property. Can OWRD move it to another point on my property?

The concept of "stacking" point of use forone entity onto anotherwas never a possible solution from what I
understood. That is why waiting for an easement seemed to be without time consideration. When Cecil Zerba provided
one I'd provide the other.

If you could provide me a guideline, forms required, or sample copy of the permit amendment needed I'll be more than
happy to accommodate the procedure required. I will relinquish the point of use as well as the point of
appropriation. With only four business days before July 1 it will need to be brief.

My primary focus will shift from the current well construction nearing completionon another point of appropriation on
the property to harvest soon. If you can provide me the paperwork I will try to facilitate the process by releasing all
interest. What more can I do?

Les Peterson

3



HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

Follow Up Flag:
Flag Status:

Filippi, David <david.filippi@stoel.com>
Wednesday, July 06, 2016 448 PM
HENDERSON Sarah A
les
RE: Permit Amendment

Follow up
Flagged

Thanks Sarah. Les is pulling together the information required for the extension application, and plan is to file
that very soon. While I assume that will be processed by others, we will let you knowwhen it's been
submitted. Thank you.

David E. Filippi
StoelRives LLP I 760 SWNinthAve., Suite 3000 I Portland, OR 97205
Direct: (503) 294-9529 [ Fax: (503) 220-2480 [ david_filippi@stoel.com [ www.stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Wednesday, July 06, 2016 2:43 PM
To: Filippi, David; HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Hi David,

Thank you for getting back to me, I'm glad that you spoke with Les, I just didn't believe he would want those acres
layered and not on his land.

I spoke to the extension folks and it looks like an extension takes approximately 6 months, maybe: a little less. Then
hopefully we will be able to process the permit amendments. With just a place of use change it would just be a 30 day
comment period when submitted and then a final order and superseding permit could go out.

Let me know if you need any additional information or have any questions, and again thanks to both you and Les for
responding so quickly.

Have a most excellent day.

Sarah

Sarah Henderson ] Transfer Specialist, Transfer and Conservation Division

waterResources Department 1 725 Summer St. NE, Suite[salem, Oregon 97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah,a.henderson@state,or,us I Web: http://ww,wrd.state,or.us

From: Filippi, David [mailto:david.filippi@stoel.com]
Sent: Tuesday, July 05, 2016 9:36 AM

l



To: HENDERSON Sarah A
Cc: les
Subject: RE: Permit Amendment

Hello Sarah,

I just left you a voice mail message, but thought I'd follow up with a quick email. I communicated with Les
over the holiday weekend, and Les would like to file a further transfer application to change his POU and avoid
the stacking issue. He will first be filing an application for extension for his permit. Please call me at your
convenience. Thank you,

David.

David E. Filippi
Stoel Rives LLP I 760 SW Ninth Ave., Suite 3000 I Portland, OR 97205
Direct: (503) 294-9529 [ Fax: (503) 220-2480 [ david_Filippi@stoe]l.com[ www.Stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Friday, June 24, 2016 2:25 PM
To: les
Cc: Filippi, David
Subject: RE: Permit Amendment

Hi Les,

Thank you for contactingme so quickly.

I want to clarifythe reason I sent the email out, I didn't want your water rights to become "stacked"(layered) your
priority date is 2004whereas Zerba is 2003, 1 just thought you would want yourwater rights moved to your place of use.

In 2013 you submitted a permit amendment application to change your place of use (the swap) and add additional
points of appropriation. Then in June 2014 I sent you and David a letter stating that Peterson would need to do a permit
amendment moving the place of use as well because of layering. That application was submitted in June2014. Then you
withdrew the place of use from your permit amendment so I could proceed with your application final order quicker for
you. Attached is the final order and correcting final order for your permit amendment.

According to the email attached, the planwas for you to submit another permit amendment application immediately
after the issuance of your final order, to move those 40 acres of water right to your land, while at the same time we are
moving Zerbas 40 acres of water right to his land. Also attached is a permit amendment application (if submitted will
cost $1000.00).

Jf you are going to submit the permit amendment, I can wait to issue the final order on Zerba until August or so, so that
they will not be layered.

I hope this better explains my email earlier, I am not privy to any of the easement or contracts you and Zerba have. I am
only aware of thewater right side of things.

Please let me know if there is anything I can helpwith or if you do plan to submit the permit amendment application 1
can help with that as well. Or if we need to talk on the phone we can do that to.

If you are goingto submit the application, let me know and I will also put Zerba on a one month hold.

2
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Have a wonderful day.

Sarah

From: les [mailto:les@lifeswheat.com]
Sent: Friday, June 24, 2016 1:13 PM
To: Sarah A Henderson
Cc: Filippi, David
Subject: Permit Amendment

Hello Sarah,

My understandingwas the point of appropriation I initially received with mywater right in 2004would be provided an
easement by Cecil Zerbaas a result of the "land swap". To date that has not been accomplished. That point of
appropriation is on the subject property. Can OWRD move it to another point on my property?

The concept of "stacking" point of use forone entityonto another was never a possible solution from what I
understood. That is why waiting for an easement seemed to be without time consideration. When Cecil Zerba provided
one I'd provide the other.

If you could provide me a guideline, forms required, or sample copy of the permit amendment needed I'll be more than
happy to accommodate the procedure required. I will relinquish the point of use as well as the point of
appropriation. With only four business days before July 1 it will need to be brief.

My primary focus will shift from the current well construction nearing completion on another point of appropriation on
the property to harvest soon. If you can provide me the paperwork I will try to facilitate the process by releasing all
interest. What more can I do?

Les Peterson
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HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

Filippi, David <david.filippi@stoel.com>
Tuesday, July 05, 2016 9.36 AM
HENDERSON Sarah A
les
RE: Permit Amendment

Hello Sarah,

Ijust left you a voice mail message, but thought I'd follow up with a quick email. I communicated with Les
over the holiday weekend, and Les would like to file a further transfer application to change his POU and avoid
the stacking issue. He will first be filing an application for extension for his permit. Please call me at your
convenience. Thank you,

David.

David E. Filippi
Stoel Rives LLP I 760 SWNinth Ave., Suite 3000 I Portland, OR 97205
Direct: (503) 294-9529 [ Fax: (503) 220-2480 [ david.filinpi@stoel.com [ www.stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Friday, June 24, 2016 2:25 PM
To: les
Cc: Filippi, David
Subject: RE: Permit Amendment

Hi Les,

Thank you for contacting me so quickly.

I want to clarify the reason I sent the email out, I didn't want your water rights to become "stacked"(layered) your
priority date is 2004whereas Zerba is 2003, I just thought youwould want your water rights moved to your place of use.

In 2013 you submitted a permit amendment application to change your place of use (the swap) and add additional
points of appropriation. Then in June 2014 I sent you and David a letter stating that Peterson would need to do a permit
amendment moving the place of use as well because of layering. That application was submitted in June 2014. Then you
withdrew the place of use from your permit amendment so I could proceed with your application final order quicker for
you. Attached is the final order and correcting final order for your permit amendment.

According to the email attached, the plan was for you to submit another permit amendment application immediately
after the issuance of your final order, to move those 40 acres of water right to your land, while at the same time we are
moving Zerbas 40 acres of water right to his land. Also attached is a permit amendment application (if submitted will
cost $1000.00).

If you are going to submit the permit amendment, I can wait to issue the final order on Zerba until August or so, so that
they will not be layered.

I hope this better explains my email earlier, I am not privy to any of the easement or contracts you and Zerba have. I am
only aware of the water right side of things.

1



Please let me know if there is anything I can help with or if you do plan to submit the permit amendment application I
can helpwith that as well. Or if we need to talk on the phone we can do that to.

If you are going to submit the application, let me know and I will also put Zerba on a one month hold.

Have a wonderful day.

Sarah

From: les [mailto:les@lifeswheat.com]
Sent: Friday, June 24, 2016 1:13 PM
To: Sarah A Henderson
Cc: Filippi, David
Subject: Permit Amendment

Hello Sarah,

My understandingwas the point of appropriation I initially received with my water right in 2004 would be provided an
easement by Cecil Zerba as a result of the "land swap". To date that has not been accomplished. That point of
appropriation is on the subject property. Can OWRD move it to another point on my property?

The concept of "stacking" point of use for one entity onto anotherwas nevera possible solution from what I
understood. That is why waiting for an easement seemed to be without time consideration. When Cecil Zerba provided
one I'd provide the other.

If you could provide me a guideline, forms required, or sample copy of the permit amendment needed I'll be more than
happy to accommodate the procedure required. I will relinquish the point of use as well as the point of
appropriation. With only four business days beforeJuly 1 it will need to be brief.

My primary focus will shift from the current well construction nearing completion on another point of appropriation on
the property to harvest soon. If you can provide me the paperwork I will try to facilitate the process by releasing all
interest. What more can I do?

Les Peterson
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HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:
Attachments:

HENDERSON Sarah A
Friday, June 24, 2016 2:25 PM
'les'
Filippi, David
RE: Permit Amendment
T-11630; Final Order Approving apoa.pdf; Correcting Order approving apoa only.pdf;
permit amendment application.pdf

Hi Les,

Thank you for contacting me so quickly.

I want to clarify the reason I sent the email out, I didn't want your water rights to become "stacked"(layered) your
priority date is 2004 whereas Zerba is 2003, 1 just thought you would want your water rights moved to your place of use.

In 2013 you submitted a permit amendment application to change your place of use (the swap) and add additional
points of appropriation. Then In June 2014 I sent you and David a letter stating that Peterson would need to do a permit
amendment moving the place of use as well because of layering. That application was submitted in June 2014. Then you
withdrew the place of use from your permit amendment so I could proceed with your application final order quicker for
you. Attached is the final order and correcting final order for your permit amendment.

According to the email attached, the plan was for you to submit another permit amendment application immediately
after the issuance of your final order, to move those 40 acres of water right to your land, while at the same time we are
moving Zerbas 40 acres of water right to his land. Also attached is a permit amendment application (if submitted will
cost $1000.00).

If you are going to submit the permit amendment, I can wait to issue the final order on Zerba until August or so, so that
they will not be layered.

I hope this betterexplains my email earlier, I am not privy to any of the easement or contracts you and Zerba have. I am
only aware of thewater right side of things.

Please let me know if there is anything I can helpwith or if you do plan to submit the permit amendment application I
can helpwith that as well. Or if we need to talk on the phone we can do that to.

If you are going to submit the application, let me know and I will also put Zerba on a one month hold.

Have a wonderful day.

Sarah

From: les [mailto:les@lifeswheat.com]
Sent: Friday, June 24, 2016 1:13 PM
To: Sarah A Henderson
Cc: Filippi, David
Subject: Permit Amendment

Hello Sarah,

1



My understandingwas the point of appropriation I initially received with my water right in 2004would be provided an
easement by Cecil Zerba as a result of the "land swap". To date that has not been accomplished. That point of
appropriation is on the subject property. Can OWRD move it to another point on my property?

The concept of "stae::king" point of use forone entity onto anotherwas never a possible solution from what I
understood. That is whywaiting for an easement seemed to bewithout time consideration. When Cecil Zerba provided
one l'd provide the other.

If you could provide me a guideline, forms required, or sample copy of the permit amendment needed I'll be more than
happy to accommodate the procedure required. I will relinquish the point of use as well as the point of
appropriation. With only four business days beforeJuly 1 it will need to be brief.

My primary focus will shiftfrom the current well construction nearing completionon another point of appropriation on
the property to harvest soon. If you can provide me the paperwork I will try to facilitate the process by releasing all
interest. What more can I do?

Les Peterson
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HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

les < les@lifeswheat.com>
Friday, June 24, 2016 1:13 PM
Sarah A Henderson
Filippi, David
Permit Amendment

Hello Sarah,

My understanding was the point of appropriation I initially received with my water right in 2004would be provided an
easement by Cecil Zerba as a result of the "land swap". To date that has not been accomplished. That point of
appropriation is on the subject property. Can OWRD move it to another point on my property?

The concept of "stacking" point of use forone entity onto anotherwas never a possible solution from what I
understood. That is why waiting for an easement seemed to bewithout time consideration. When Cecil Zerba provided
one I'd provide the other.

If you could provide me a guideline, forms required, or sample copy of the permit amendment needed I'll be more than
happy to accommodate the procedure required. I will relinquish the point of use as well as the point of
appropriation. With only four business days before July 1 it will need to be brief.

My primary focus will shift from the current well construction nearing completion on another point of appropriation on
the property to harvest soon. If you can provide me the paperwork I will try to facilitate the process by releasing all
interest. What more can l do?

Les Peterson

1



HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

HENDERSON Sarah A
Thursday, June 23, 2016 4:36 PM
les@lifeswheat.com; defilippi@stoel.com
mreid@eaest.com; SILBERNAGEL Greg M; mzerba@zerbacellars.com
Permit Amendment - Zerba and Peterson

GoodAfternoon,

In June 2014 there was an understanding that a second permit amendment from Les Peterson would be submitted to
the Department with a change in place of use for the "land swap"with Cecil Zerba. To date that has not been
accomplished.

I am ready to process the Cecil Zerba permit amendment. Because Les Peterson permit amendment has not yet been
submitted, if I proceed with the Cecil Zerba permit amendment the "to lands" (on the Zerba permit amendment) will
become "married" (layered) With Les Petersons permit (water right) currently on Zerba's land.

I would like to proceed with this not happening but cannot do so without Les Peterson permit amendment.

I plan on issuing a final order for Cecil Zerba permit amendment around July 1, 2016.

Please contact me at 503-986-0890 or email me at sarah.a.henderson@wrd.state.or.us to let me know how you are
planning to proceed.

Thank you.

Sarah

s a rah Henderson I Transfer Specialist, Transfer and Conservation Division

Water ResourcesDepartment] 725 Summer St NE, SuiteA I Salem, Oregon 97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah.a.henderson@state,or,us I web: http://yww,wrd.state.or.us
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Zollman's Larry Burd Well Dtiilling, LLC

P.O. Box 1542
Pendleton,OR 97801

Invoices; · ­
·._,..···<·

Date Invoice#
6/28/2016 · 92

BIii To
., ....

, ...·

! #
·"!1

• .. J...,.

20,720.00
,l,485.20
t,i76.00
3,813.48
4,455.00
8,163.40
8,820.00
1,024.24
200.00
193.00

1,584.00
2,800.00
8,100.00

12,625.00

Amount

148.00
1,485.20
1,176.00

2.14
27.00

120.05
12.25

2S6.06
40.00
9.65

1,584.00
2,800.00

15().00
250.00

Rate

.... , ... .

Peterson Fi'lrnis
Les Peterson
1415 HighlandRoad
WallaWalla, WA 99362

Quantity

· • .± • .
' • ! • ~ 1. • ., I • • •

• • - • ..: • • • ' • 1 ,, ' ~

wresense»Ney#MN#Ee#,EE9PE%EE9Es%gs5Rf#@f@%#EE,EE7 %SEW.o.Nie6jEEE@ER@?- roe"
°.- " "??3 LE'w: '[ - r ­

.'' Du on receipt
'

Total
. . .. ,.

$75,159.32



.a Tamms·. .q
••• . - • ,' _.,l ,, '

. . -

Zollman's Larry .Burd Well Drilling, LLC

P.O. ijox 154:2
Pendleto11:,,0R 97801. . . . ~·S/2S/2Cft ~-

. ' .

1..... .;;.___,...__.....;..__.;--------,t '' J -
M

Pro!gee@Eigig-,

•.J

Rate Amount

148.oo· ts550.00 ·,
10,rso.60 20,360.0'0

2.14 8,i87'.64
27.00 ·2,835.00
54.25 52,080.00

Dueon receipt

I"

...»,

:, •_• .......,. .
• ! ",. , • ~ • ' ., I • #

· ;,,_~,,;_ t} -,!":·•..·':-:-::--,,-::;:;,: :--: ,;0fNM(-:.;,,,t·.. :,._.;.c,Tern,s ·-~i:".'-'i.;:,'".- · : dj ' ""$..' ·"-'r<'_l.. _.__. ·. .

BlllTo
Peterson Farms .
Les Pc;terson
141"5 Highfoild Road·
WallaWnlla,'\\'-/d9362,

Quantity _;Description

; ·· ....
s]

.. '
I •

Total $186,612.64



,:---J--- ----------==-----------=-~-~-~=--~-r-:.:e--.,.,,1':e--e,,~.f'::-:,r,,,-..:,;,,_tc;~:;.-:-•. --:--::••:----e-;:~:;::;-· ..,,.,_-.---e-:. ,;:-:,, ...-., "( .----,
a

100.00
900.00

1,900.00
0.00
0.00

1,900.00

1/

$200.00,

$2VO.OO '
$200.00

4.00

1.00
4.50

Quanity

29565
03/2112.016
03/31/2016.

Inv·oice

.___ $_1_.,_9_00_:o_· o__;JJ ·

Hrs·
Hrs

• '· .J( .•

.Hrs

Invoice #:
Invoice Date:
Due Date:
J!urcliase Qrdet. #:

I.

Job# 5 12
Project: Peterson, Les

564SoffardRd 3.
MiltonFreewater OR

. ./(_··'·. ,.

Please.Pay This Atnotmt

Non-TaxableAmount:
TaxableAmount:
Sales Tax:
AmountPue:

3/15/16: Mob D8N cmd start building watel' holdingpG,(
Mob/D8N
DBN/4.5 hrs

3/15/16: Finish buildingwater holdingpond.
DBN/4 hrs
No ChargeforDemobing DBN

License: 116200
To: Les Peterson

14]:5.H/gi1/a11dRd
Walla Walla Jf'A 993.62

' ..
A servicecharge of /8; 00 % per annum will be charged011 all amounts overdueon regular sf((/ement dates,

· Pfease make chuck payable lo /-111111bort Aspllttlt, · 11,'c. , ·
Thankyouforyourpromptpayment!

HumbertAsphalt, Inc.
84899 Rwy !1
Milton-Freewater On 97862
541-93-8:..3174



Zolhnan's Larry BurdWell Drilling, LLC
P.O. Box 1542.
Pendleton, OR 97801

BIii To

Invoice. .,,
..

Date Involce#

5/3/2016 81
.

Peterson Fanns
Los Peterson
14Is HighlnndRoad
Wallo. Wullo., WA 99362

Quantity

I StartCard
0.5' Mobilizatlon
100 Driff24" surface hole from 0' to 100'
100 20" Casing from+2' to 98'

I Surface Seal 22 bags Bentonite
15 15 yards cement grou
1 Cement Grout Pump equipment and labor

200 Drill 19" hole.,li'om 100' to 30
50 SO gnllofis~drflling fluid /
15 15 goJlonsrarilllng.Po~mor,~--
2 Sodn~ SOff"bag/ ,
I 16 inch float sho/plu

0.S ~Qat•Skld Steer 2weeks
i Aux ComJlrcssor Rentals (2) + transport·yen;i

· " 3sis.kp"is

Due on receipt

Rate
225.00

1,00.0.00
175.00
59.S.4

500.00
400.00 •
500.00
148.00
27.00
51.23
40.00

6,200.00
2,800.00

10, 180,00
2.29

Total

Amount

225.00
SQ0.00

17,500.00
5,954.00.

500.00.
6,000.00
500.00

29,600.00
1,350.00
768.45
80.00

6,200.00
1,400.00

20,360.00
1,323.62

$92,261.07



97862,OR

.......

., Job# 5 ·
Projtct: Peterson, Les

564SpoffardRd
<onFreewa/er

·1 Invoice
';=::::::===========::;::::::: ::::::::::: ;::::=============i
Invoice #: 29566
Invoice Date: 03/21/2016
DueDate: 03/31/2016
Purchase Order #,·

Customer# 30N ,

License: 116200
To: Les Peterson

1415HighlandRd
Walla Walla WA 99362

Non-TaxableAmount: 9,952.45
Taxable Amount: 0.00
Sales Tax: 0.00

AmountDul· 9,952.45

.PleasePayThis Amount _I_,. __---',____$_9_;_95_2_.4_5...;;__--..JI:

Description Quanity Price Amount

Tkt #22538/16.53tons ofc01,;mo11 borrow.deliveredj/ta°;½ .. . Ton 16. 53 $ l0. 00 165.30
Tkr # 22539115.28 tons ofcommon bon-owde/ivereci'}II8/l6 · . Ton 15.28 $l0.00 152.80

· Tkt # 22540/.18.4~ tons·ofcommon borrowdeliveref31{~(!~:? Ton 18.44 $10.00 184.40
Tkt #.225:42116.04 tons ofcommon borrowdeliverea-311Pll6 Ton 16. 04 · $10.00 I60.40
Tkt#22S'i/5il6:25tonsofcommonborrowdelivered31/J8/ly Ton 16.25 $10.00 162.50
Tkt #22546/18.09 tons ofcommon borrowdelivered3/18/16 Ton 18.09 $10.00 180.90
Tkt#22549/l8.12tonsofcommonborrowde/lvered'3/18/l Ton 18.12 $_10.00 181.20
Tkt # 22550/14.84 tons ofcommon borrow aelivered3//8/16 Ton 14.84 $10.00 148.40
TlcJ # 22551/20.J0 tons ofcommon borro1v delivded'3/!8/l6 Ton 20.10 $10.00 201.00
Tkt #22552/14.89 tons ofc;ommon borrb~~ delivered3!l!Jli~'> Ton 14.89 $10.00 148.90
Tiet# 22553/14.60 tom- ofcommon-borro'I- deliveled3/18/Uf Ton 14.60 $/0.00 146.00
Tkt # 22555/18:45 tons'ojcommon borro1 c_/r;h~ered3/18/16 . Ton . 18.45 $10.00 184.50
TM#22536/17.35tonsofcooborrowdelivered3/i816•&s, Top7.35si0@o173.50
Tki# 22561/15.41ohs ifcommonborrowdelivered3/8/16" Ton 15.41 $10.00 154.10
Tkt # 225'62{10.38·tons ofcofl,,f_°.!..~ borrowael~efecl 3/18/16. Ton 20.38 $10.00 203.80
Tkt#22513!1(82Jons o.fcommon borrpw,dehvered3/18/16 Ton 17:$2 $10.00 178.20
T/ct # 22564/15.'25t'ons bJ,joiiiiiionbor.ro11~8elivered)(l~4l6 Ton 15.25 $10.00 152.50
Tkt# 2:?,'565/20,18 tons ofcommon borrowde/ivered,3/18/16 Ton 20.18 $10.00 201.80
ra@so«r.zoos@temwmotoo»aotsranu6nus mo "5 ""%0o ii7so

41" #; 5° +s.8

. HmbertAsphalt, Inc.
84899 llwy 11
Milton:.Freewater OR 97862
541-938-3174

Aservice cliargo of 18.00 % peranmum illbe chargedonall011101111/s
P/easo. make o!ieckpayable ft> f/11111/Jan A.1'plwll, Ind. :,-1 ', '
Thank you/oryourpromptpayment/

overdue 011 regular statentent dates.



HumbertAsphalt, Inc.
84899 Hwyll
Atlilton-FreewaterOR 97862
541-938-3174

Lic.ense: 1 l6200

Invoice#:
Invoice Dale:
Due Date:
P,urcha_se Order #:

Invoice
29566
03/21/2016
03/Jl/2016

97862

·Quanlty Price Amount

15.39 $10.00 153.90
Ton 13.81 sio.oo . 138.10
Ton 12.25 $10.00 122.50
Ton 15.05 $10.00 150.50
Ton 15.86 $10.00 158.60
Ton 15.03 $10.00·· 150.30
Ton %e $10.00. 150.00

j01-

Hrs 5.00 $100.00 500.00
Hrs 3.00 $90.00 270.00

Non-TaxableAmount: 9,952.45
Taxable Amount: 0.00
Sales Tax: 0,00

Toh ·«.vJ4,42775$1000-»5J442073.
Ton 15.18 S10.00 151.80 ·• ·
Ton 11.87 $10.00. 118. 70
Ton 13.50 $10.00 135.00

· Ton -14.22 . - $10.00 142.20
Ton 13.72 $10.00 137..20
Ton 17.53 $10.00 175.30
Ton 15.83 S10.00 158.30
Ton /6.40 $10.00 164.00
Ton 15.66 $10.00 156.60 -
T(m ~ $JO.DO" 188.90i. ·4.35

Job # 58 2
Project; Peterson, Les

"" 564SoffardRd
Mi/to Freewaler OR

Description
• h

2Tkt #225}0/1-5. 39 t<j/1.s pfcommon borrowdelivered3/17/16
Tka #22511/13.81 tons ofcommon borrowdelivered 3/17/16.
Tkt # 22512/12.25 tons" ofcommi:m borrowdelivere<j,3117116 ·
Tkt # 225}3/15. 05 tons ofcommon bol'rowdellverecliJ'/1711§,i,
Tkt # 22514115. 86 tons "Ofcommon borrowdellvered3/17/16
Tkt # 22515115.03 tons ofcommon borrowdelivered 311711
T/d # 22516/15.00 tons ofcom1i1011 bol'to. v rfellyerecl31/7IJ

Custom.er# ..J01!

To: Les Peterson.
1415HighlandRd
Walla Walla 'WA 99362

3118116: Build-Road
8500 Cat/5 hrs
Big HammRoller/3 hrs

Tkt # 21SZ2Yt4:.4lJon~or,:oori•(iiv•~e 'f~f~d?;(~B/.{6,~- ·:--:::.
Tkt # 22523/15. 18 tons ofcommon borrowdelivered 3/18/16
TR # 22524/11.874ons ofcommon borrowdelivered3/8/16
Ttk-# 2:252,5113. f§O.J,f;ns:dfcomnr<Jfflbon•o!ivjJettvered-'3/t8(16

, T« # 21526114.22 to11!.i/com111011 borr.o v dillvered 3/18/.)6-
(I Tk# 22529/J-3.72 tons of'common borrowdelivered 3//8116

Ta #22530/17.53 tos ofcommon borrow delivered3/18/16
Tka,#22531/15.83tonsofcommon borrow delivered 3/18/16
pt# 22_535116.il0 tons ofcommon borrowdelivered 3/18/16
Tk # 22536/15.66tons ofcommon borrowdel(vered 3/18/16, ·
rJik~22537/18;8t' ofcommon btwdeliv,redJ~~B/16

(I,: .
($

Amount Due:

$ 9,952.45Please Pay This Amount I -..__ __,

Aservice charge of 18.00 % pct annum w//1 be chargedonallamounts overdue on regular statementdates,
Please make checkpayable ta Humbert Aspl/ttlt, Inc. · · ,. '. ··
Thankyouforyourpromptpayment/



100.00
120.00

91862 .,

Price Amount

OR

1.00 · $100.00
2. 00 $60.00

Quanity

Invoice
· ', 29566

03!2li10)6
03/31/2016

Hrs
Hrs

.•: : Job,# . ·12
Project: Peterson, Les
.. 564SoffardRd
. /("Freewater

· Jm,oice #: .
InvoiceDate:
DueDate:
Purchase Order#:

3/I5/16: Mark outfor locates andmob backhoe.
Mob/Backhoe I hr
Labor/2 hrs

Descript/011

Customer# 3011

License: 116200
To: LesPeter.sqn

1415HighlandRd
Walia Walla WA 99362

3/17II6: BuildRoad
850G Cat/3 hrs Hrs 3.00 $100.()0 300.00 ·
BigHamm Roller/I hrs Hrs 1.00 $90.00 90.00
Backhoe/3 hrs ~-- ·.. · Hrs 3.00 $100.00 300.00
Dump Truck# 65/3 hrs .. .. . · ' · ·, '-Hrs 3.00 S°/00.00 300.00

Tk # 22495/13.93 tons o/21/2"-0 delfver dJi/7-J/d: · · ....../' ..· Ton JJ.93 $10.75 149.75
Tkt #22498/15.0.$ tons-ofcoiiunon borrow}leJ!.ifered3117/16 Ton 15.05 $10.00 150._50
Tk2249915.83;1oms.ofcommonborrow.delivered,371716,5777£'1@ifs» 15.83weS1010on15880%
Tkt # 225001/3-,..7'4fons ofc'oti1mof(qorrow 'c(e7iv,e)'ecUIJ7116:.~::~ . . .. Tow··''. 13. 74 $10:00 137.40
'I'kt # 22501/15.0p{9ns.ojcrinJmJn bor+ow deli~erefl'J/)1(16' Ton 1_5:00 $10.00 I50.00
Tkt # 22502/18.9&tiJns of,co1rmufnborl'OW dej_iCereclJ/{7116 1b11 )8.98· $JO. 00 189.80
Tku # 22503/15.89 ionsofco»nonborrowdelivered3/17/I6 Ton 15.89 $10.00 158.90
TkJ # 22504/15.24 tons ofcommon borrow delfvered 3117116 Ton 15.24 . $10.00 I52.40
Tkt 'fl22505/17~12 tons qf'common borrow delivered3/17/16 Ton 17.12 $10.{)0 171,20.,,.. .
Tk #22506/15.54tonsofcommonbom>wdelivered3/17/16. Ton J5.54 $10.00 155.40

#22507/J5.6~to~sofconmonborrow,deli.vered3/17/J6 Ton 15.65 $10.00 156.50
Tkt # 22508/J.6.42 lons ofcor~non bo11'ow delivered 3/171.16 Ton )6.42 $10.00 l6i/.20
Tkt # 22509/12.39 tons ofcommon borrowdelivered 3/17/16 Ton 12.39_ $10.00 123.90· -. ­
' zso.1° 361" 3z28.1

34 )°/ b1.- , \<'~ Non-TaxableAmount: 9,952.45
I lo1 . ic,.., . ~og JJ("")/ 'Taxable-Amount: 0.00

,2 s. sates Tax: 0 00
3a6.2' -; a"o" Lune«nuDue: "-w,,.... I ;) 9,952.¥5

- -4a02<
_.,,,,Jf[iase·Pay ThisAmount .___ $_. _9,_~_52_>_45_.:..._JI'.

Ht-Ambert Asphalt, Inc.
84899 Hwy 11
Milton-Freewater OR 97862
541-938-3174

service charge of I8. 00 % perannum will be chargedon allamounts overdue on regular statement dates..
Please tnake check payable In Humbert Asp/wit, /11c.
Thank youforyourpromprpaymehtl



0.00

505.00

505.00,.

Over 120

BIIled
.Am_ourit

0.00

Over 90

Invoice total

o.oo

Over 60

4288-00-001
02/27/2016

4280-00 LES PETERSON -WELL
LOCATION SURVEY

HDJ ProlectManagerGregE.Flowers.--«--­

.. - i';

-------·---
605.00 0.00

,}

''current. Over 30

Toensure·propercred/1, please include the INVOICENUMBI;_R ori your..,

putstandJng

Les Peterson
1415 Highland Road
WallaWalla, WA99362

506.00

- ' -

Pleasem ayable toHDJDesign Group, PLLO.
check. ·

AglngSumm
et

Inv

Services and Expenses for the month of February 2016:

Summary of Services:

POAStaking Complete.

Labor

.H-oJ~ . . ·i. . ·; ' '
DsGivGou.'

engineors [ landicap«architects ] planners [ surveyors
HDJ Design C3'r~up ; ·
314 Vil 15th Street ·
Vancouver, WA 98660-2927

DUEUPONRECEIPT 1.5%permonth w/11 be assessedonpast due·eccounts.
• t ·,

Les Peteraon tnvotco number -4288-boioof Invoice dale 02127/2018



July 5, 2016

ZOLLMAN'5 LARRY BURD WELL DRILLING, LLC
PO Box 1542, Pendleton, OR !:!ZB01

www.zollmanswelldrllilng.com • zollmanslbwd@yahoo.com

Les Peterson
1415 Highland Rd ~
Walla Walla, WA 99362 // .

Re: CurrentWell Construction on IrrigationW7294, Start Card
Les, ( ..

I am writing this letter to docunt the current construction phase we are at In the building of your
Irrigation well East of Mllton-Free\ater~gon. ·

Construction on this well started M\e,.7016.
Current drilllng depthof the 19inch diameter casing hole Is 1040ft. and we are drllllng In a basalt aquifer
that needs tobesealed perthe directlonof the local well Inspector ErikThomasser. Erik has been on slte
to help make'sure the well meets the requlrements of the permit.

The well haSo,¥,face liB!e;'cased and sealed Into basaltwith cement grout to a depth of 100ft.
Anothercasing holewith a 19inch dlameter is currently being drilled to meet the permit requirement of
casing andsealing to"'950ft. Since we have been In an aquifer that has been open for almost 200ft. and

tlll In a vesicular basaltaqulfer zone we have had to change drilling techniques from alr drilling to mud
drilling. Thls'drllling has continued past the 950ft. depth because of the continuing aquifer. This will
llow us to ca;e rd seal using a cement grout through this aquifer to seal It off from the aquifer you will
be·uslng. );

T~ havegeen two Oregon Wa~er Resource Department Employees we have been working with on
this project:

Locally- Erlk Thomasser, Regional Well Inspector from Pendleton office
541-278-5456

Salem -Jen Woody, Umatilla Basin Critlcal Water
503-986-0855

Sincerely,

la..12e...-
corr. zoi«di
Oregon license 1881

We want to be your driller

Pendleton
541.276.3681

Hermiston
541.567.3088

Mllton-Froowator
541.938.5135

Toi/Free
800.953.3681

Fax
541.276.0209



StartcardData Page 1 of 1

~Oregon Water Resources Depai:tment
[£is]sartcardta

-Ii Main @ Help

O Return l! Contact Us

Diameter __,
inanes)[1·I

01rrlgatton

Other.

0Dewaterlng

romeo"eEl so»@a@» ]Ee saswE
Latitude [ ] Longitude I I

Home IPhone 609-622-2124

Construction
Proposed .Exls ....,_ _

Commencement I Proposed 12QO ·
Dal Depth(ft

Use

0 Do o, unlty D \ndustrtal

Jectlon D Livestook

Type ofWork
Fee Required bZJ New

D Conversion

□Deepening
Original Start~-------"-'

Card# L--------~'

Jome9»
P.roposedWell Location_--,..;;:..;....-------------------------,,.,,,-,,1/44f. E DIAGONAL FRO INTERSECTION oF sPoFoRD RD. AND #kl
Streetaddress MIIJJON CEM ~

clw~....,l~/~-------------------------:f=~l
Cou[l~matllla vi
aoaEe2Ee
Taxlot 1..18_0_1 ___,

Well Constructor: 1881
GARRY L ZOLLMAN; ZOLLMAN'S LARRY BUROWELL DRILLING LLC

Start Card Number: 1029943
Owner lnfonnatlon
Company I I­es werEerson J

Streat1 \1415 HIGHLAND RD L I
sreea[ " ]

{l'"'L----__,__,_~>-----'

No Fee R q Ire QAlteration

OWNERPLEASE NOTE: Thia la not awaterrighteppllantlon. Thoownor11 responslblo forobtllnlno • watorrightthrough thoWaterRaaourens
Oeportmont, If roqulrod. Tho Orogon Hoalth Dlvllon roqulres plans to bo submlttad and approvod ptlortoaonstruoUon lfthowo!l ls to bousod a■
a publlosytom.

htt://anns.wrd.state.or.us/aoos/gw/startcard purohase/startoarddata.aspx?sc_id= 196831 3/15/2016



November30,2015

Oregon Water Resources Department
Attention: Water Right Issues

1 Ao --u25\le t'A
RE: Application #G-17294 in the name of Les Peterson

#

Please consider this my formal request fora one yearextension in the deadline for completing
construction and puttingthewater to use for my water right. It is my strong desire to have use of water
for diversification of crops, increased production, and above all the capability to produce crops annually.
I have over thirty seven years of farmingexperience of which none is of any use in this situation.

The requirements of my permit dictate that to attain full beneficial use, as I wishto do, an automatic
reduction in the market of well drillers with the capability to accomplish the job becomes immediate.
Following a market search, I have conducted negotiations with Zollman Well Drilling resulting in
agreement that their services would be used. Unfortunately others came to the same conclusion and
my position in the chain of jobs has not yet become job one.

At this point in time I am requesting a commitment from you that the financial and employment
resources which will be significant are not in vain due to time constraints. Simply put thejob may well
be started but incomplete by the current deadline.

No one can say for certain but a one year extension should allow for many variables to be overcome, i.e.
weather.

Let me knowwhat you know about the situation and any thoughts regardingmy actions.

Thank You

Les Peterson

1415 Highland Road

Walla Walla, Wa. 99362

les@lifeswheat.com

RECEIVED BY OWRD

DEC I 7 2015

SALEM, OR



HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

SentFromSession:

HENDERSON Sarah A
Tuesday, December 16, 2014 10:12 AM
les@lifeswheat.com; defilippi@stoel.com; MReid@gsiws.com; mzerba@zerbacellars.com
SILBERNAGEL Greg M
T-11844 Zerba and Permit G-17294 Peterson -

JOHNNY.hendersa.12/15/2014 7:29.08 AM

Good Afternoon Everyone,

Just checking in on the progress for the Zerba (T-11844) and Peterson (permit G-17294) land swap.

T-11844 has been published in the newspaper and as soon as the Peterson permit amendment comes in, this application
is ready to go.

Without the Peterson place of use change permit amendment T-11844 cannot be approved.

Peterson permit amendment needs to be submitted for the place of use change as was discussed back in June when the
place of use was removed from the original T-11630 Peterson permit amendment.

Please let me know if there is something I can help with to get the process moving for you all.

Thank you.

Sarah

Sarah Henderson I Transfer Specialist, Transfer and Conservation Division

waterResources Departmentj725summerSt. NE, Suite A [Salem,Oregon97301
Ph: 503.986.0890 I i=ax: 503.986.0901
Email: sarah,a,henderson@state.or.us I Web: http://www,wrd.state.or.us
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HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:
Attachments:

SentFromSession:

HENDERSON Sarah A
Thursday, October 16, 2014 2:03 PM
MReid@gsiws.com; defilippi@stoel.com
mzerba@zerbacellars.com; les@lifeswheat.com; SILBERNAGELGreg M
Zerba and Peterson
11844-draft-fo.pdf; G-17293-draft-superceding-permit-G-15704.pdf

JOHNNY.hendersa.10/16/2014 1:07.54 PM

Good Afternoon Everyone,

Just checking in on the progress for the Zerba (T-11844) and Peterson (permit G-17294) land swap.

T-11844 has been published in the newspaper and as soon as the Peterson permit amendment and affidavit of
publication comes in, this application is readyto go.

Without the Peterson place of use change permit amendment T-11844 cannot be approved.

Peterson permit amendment needs to be submitted for the place of use change as was discussed back in June when the
place of usewas removed from the original T-11630 Peterson permit amendment.

I am attaching the DRAFT final order and superseding permit forT-11844 with all the conditions included in both
documents.

Please let me know if there is something I can helpwith to get the process moving for you all.

Thank you.

Sarah

Sarah Henderson I Transfer Specialist, Transfer and Conservation Division

water Resources Department 725 Summer St. NE,Sutej1 Salem, Oregon 97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah,a.henderson@state.or.us I Web: http://wwwwrd,state,or.vs

#kkk#¥#¥##¥##kkkkkkkk¥¥#¥#k###k##oku##k#########u#kkkk#####o###

1



HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

SentFromSession:

HENDERSON Sarah A
Friday, September 19, 2014 3:29 PM
defilippi@stoel.com
MReid@gsiws.com
FW: T-11844 - Zerba

JOHNNY.hendersa.9/19/2014 7.3142 AM

Good Afternoon David,

Just wanted to ask you if you and Les Peterson had received the corrected final order and superseding permit G-17294
forT-11630.

Also, when you submit the permit amendment changing the place of use for the 40 acre swap, please put the application
"Attn: Sarah Henderson". This way I will receive it and start on it immediately.

Zerba is already being noticed in the newspaper sowewould only have towaitfor Petersons initial 30 day notice and
the Watermaster review.

Let me know if you have any questions, or if there is anything I can do to help.

Thank you, have a wonderful weekend.

Sarah

From: HENDERSON Sarah A
Sent: Friday, September 19, 2014 1:53 PM
To: MReid@gsiws.com
Subject: T-11844 - Zerba

Hi Molly,

Just an FYI-T-11844will be published in Valley Herald on Sept 19 and 26. However, the final order cannot go out until
Les Peterson (permit G-17294) submits a permit amendment for the 40 acre place of use swap. I have not seen one yet.

Have a wonderful weekend.

Sarah

Sarah Henderson I Transfer Specialist, Transfer and Conservation Division

water Resources Department 1 725 Summer St. NE, SuitejSalem, Oregon 97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah,a,henderson@state,orus I Web: http://wwwwrd,state,or,us

k##########¥#¥##¥#¥#¥kk¥¥#¥###o#########o#o#oko###to#kk#o##o##kks#kokokok#
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HENDERSON Sarah A

Subject:
Start Date:
Due Date:

Status:
Percent Complete:
Date Completed:

Total Work:
Actual Work:

Owner:

Categories:

T-11630 - les peterson
Thursday, April 10, 2014
Monday, August 25, 2014

Completed
100%
Wednesday, September 10, 2014

0 hours
0 hours

HENDERSON Sarah A

My Transfers

T-11630-les Peterson-pou/apoa - permit amendment-

1. File given to me on 4/10/14 - Draft fo
2. Defic Itr to Kelly for pr- layered permits 5/13/14 back 5/14/14
3. Sent defic ltr by email to les Peterson/applicant and david filippi/attorney deadline 6/16/14
4. T-11844 (zerba permit amendment)submitted to resolve deficiency 6/17/14
5. Draft fo and permit sent to david on 6/20/14
6. Draft to Kelly for pr 6/20/14 back 6/24/14
7. Filippi amended app to omit pou change 6/30/14
8. Amended draftwent out 6/30/14
9. Asked for quote from Kelly on 6/30/14 got quote on 7/9/14
10. $$$ letter sent-deadline 8/11/14
11. Recvd $$ 7/14/14
12. Deadline 8/13/14
13. NEED AFFFADAVIT
14. Affidavit rcvd 7/31/14
15. Fo to Kelly for pr 8/1/14 back 8/14/14

16. FO TO DWIGHT FOR SIGNATURE 8/14/14
17. Wrong fo signed -8/15/14 POU/APOA

1. Draft correcting order and correcting superseding permit
2. Fo and permit to Kelly for pr 8/21/14
3. FO TO DWIGHT FOR SIGNATURE 8/25/14 (CORRECTING FO, SUPERCEDING

PERMIT,REFUND)
4. FO ISSUED 8/25/14 V93 P287 APOA ONLY

1



Oregon
John A. Kitzhaber, MD, Governor

Water Resources Department
North Mall Office Building
725 SummerSt NE, Suite A

Salem, OR 97301
Phone (503) 986-0900

Fax (503) 986-0904
www.wrd.state.or.us

September 3, 2014

Les Peterson
14 15 Highland Rd
Walla Walla WA 99362

RE: Correcting Order T-117630

Enclosed is a new correcting and superseding final order. Also, enclosed is new correcting and
superseding Permit G-17294 issued to correct a scrivener's error.

Please read the order carefully.

If you have any questions regarding this certificate please contac.:1 the transfer section at 503-986­
0807.

Sincerely,

Codi Holmes
Water Right Services Support
Transfer and Conservation Section

Enclosure



¥

BEFORE THE WATER RESOURCES DEPARTlVIENT
OFTHE

STATE OF OREGON

In the Matter of Transfer Application
T-11630, Umatilla County

Applicant
LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

)
)

CORRECTING ORDER

Findings ofFact

1. The Department issued an order approving T-11630 on August 15, 2014. The order was
recorded at Special Order Volume 93, Pages l 08 to 110. The order erroneously approved a
change in place of use.

Now, therefore, it is ORDERED:

1. The order approving T-11630, issued August 15, 2014, and recorded at Special Order
Volume 93, Pages 108 to 110 is amended to approve additional points of appropriation only.
All other terms and conditions of the order remain unchanged.

2. Permit G-17294, in the name of Les Peterson, is issued to replace Permit G-17266 and
incorporate corrections approved by this order. Permit G-17266, in the name of Les
Peterson, is no longer of any force or effect.

3. All other terms and conditions of Permit G-17294 remain the same.

Dated at Salem, Oregon hs Z6day ofAugust, 2014.

Chai .ight Se vices Division Administrator, for
regon Water Resources Department

woe«meSP0428
This is a final order in other than contested case. This order is subject to judicial review underORS 183.484. Any
petition forjudicial review must be filed within the 60-day time period specified by ORS 183.484(2). Pursuant to
ORS 536.075 and OAR 137-004-080 and OAR 690-01-005, you may petition for judicial review or petition the
Director for reconsideration of this order. A petition for reconsideration may be granted or denied by the Director,
and ifno action is taken within 60 days following the date the petition was filed, the petition shall be deemed denied.

T-11630-correct.sah Page I of I Special Order Volume 93, Page 2.f>J .



STATE OF OREGON

COUNTY OF UMATILLA

PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

This correcting superseding permit is issued to correct an error in a change in place of use
and describes additional points of appropriation proposed under Permit Amendment
Application T-11630 and approved by Special Order Vol. 93, Pages 108-110 entered
August 15, 2014, and correcting order approved by Special Order Vol. 93, Page 21,
entered AA 13 [4; This permit supersedes Permit G-17266.

The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: G-16359

SOURCE OF WATER: THREE WELLS IN BIRCH CREEK BASIN

PURPOSE OR USE: IRRIGATION OF 350.0 ACRES

MAXIMUM RATE: 4.38 CUBIC FEET PER SECOND

PERIOD OF USE: MARCH 1 THROUGH OCTOBER 31

DATE OF PRIORITY: DECEMBER 30, 2004

WELL LOCATION:
Two Rng Mer Sec 0-0 Measured Distances

5N 36E WM 4 swsw WELL I: 480 FEET NORTH AND 130 FEET EAST FROM
THE SW CORNER OF SECTION4

5N 36 E WM 5 NESE WELL 2: 590 FEET SOlITHAND 475 FEET WEST FROM
THE El/4 CORNER OF SECTION 5

5N 36E WM 4 NENW WELL 3: 915 FEET SOUTH AND I00 FEETWEST FROM
THEN1/4 CORNER OF SECTION 4

The amount ofwater used for irrigation under this right, together with the amount secured under
any other right existing for the same lands, is limited to a diversion of ONE-EIGHTIETH of one
cubic foot per second and 3.0 acre-feet for each acre irrigated during the irrigation season of each
year.

Application G-16359/T-11630.sah Water Resources Department PERMITG-17294



THE PLACE OF USE IS LOCATED AS FOLLOWS:
IRRIGATION

Twp Rng Mer Sec 0-0 Acres
5N 36 E WM 4 NENW 40.0
5N 36 E WM 4 SENW 40.0
SN 36 E WM 4 NESW 40.0
SN 36E WM 4 NWSW 40.0
5N 36 E WM 4 SW SW 40.0
SN 36 E WM 4 SESW 40.0
SN 36 E WM 9 NENE 20.0
5N 36E WM 9 NWNE 40.0
5N 36 E WM 9 NENW 40.0
5N 36E WM 9 SENW 10.0

Total 350.0

Permit Amendment T-1 1630 Conditions

PAGE 2

The combined quantity of water diverted at the new points of appropriation, together with that
diverted at the old point of appropriation, shall not exceed the quantity of water lawfully
available at the original point of appropriation.

Water shall be acquired from the same aquifer as the original point of appropriation.

Wells 2 and 3 are to be continuously cased and continuously sealed to a depth greater than 950
feet at a minimum.

Well construction in the Columbia River Basalts is limited to development of one aquifer.

Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the permittee shall install a
totalizing flow meter or other suitable measuring device as approved by the
Director at each point of appropriation. The permittee shall maintain the meter or
measuring device in good working order.

B. The permittee shall keep a complete record of the amount of water diverted each
month, and shall submit a report which includes the recorded water-use
measurements to the Department annually or more frequently as may be required
by the Director. Further, the Director may require the permittee to report general
water-use information, including the place and nature of use of water under the
permit.

C. The perrnittee shall allow the waterrnaster access to the meter or measuring
device; provided however, where any meter or measuring device is located within
a private structure, the watermaster shall request access upon reasonable notice.

D. The Director may provide an opportunity for the permittee to submit alternative
measuring and reporting procedures for review and approval.

Application G-16359/T-11630.sah Water Resources Department PERMIT G-17294
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PAGE 3

The Department requires the water user to obtain, from a qualified individual (see below), and
report annual static water levels for each well on the permit. The static water level shall be
measured between February 1 and March 31. Reports shall be submitted to the Department
within 30 days of measurement.

or
Hydraulic interference leads to a decline of 25 or more feet in any neighboring

3' o
well with senior priority.

The perrnittee shall report an initial February/March static water-level measurement once well
11 construction is complete and annual measurements thereafter. Annual measurements are required
11 whether or not the well is used. The first annual measurement will establish a reference level

1111 against which future measurements will be compared. However, the Director may establish the
reference level based on an analysis of other water-level data. The Director may require the user
to obtain and report additional water levels each year if more data are needed to evaluate the
aquifer system.

All measurements shall be made by a certified water rights examiner, registered professional
geologist, registered professional engineer, licensed well constructor or pump installer licensed
by the Construction Contractors Board. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall be made with equipment that is accurate to
at least the standards specified in OAR 690-217-0045. The Department requires the individual
performing the measurement to:

A. Associate each measurement with an owner's well name or number and a
Department well log ID; and

B. Report water levels to at least the nearest tenth of a foot as depth-to-water below
ground surface; and

C. Specify the method of measurement; and
D. Certify the accuracy of all measurements and calculations reported to the

Department.

The water user shall discontinue use of, or reduce the rate or volume of withdrawal from, the
well(s) if any of the following events occur:

Annual water-level measurements reveal an average water-level decline of three
or more feet per year for five consecutive years; or
Annual water-level measurements reveal a water-level decline of 15 or more feet
in fewer than five consecutive years; or
Annual water-level measurements reveal a water-level decline of 25 or more feet·

'

A.

B.
li

C.
II

II
[I D.
I

lI
II

I
I

ApplicationG-16359/T-11630.sah Water Resources Department PERMITG-17294
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The period of restricted use shall continue until the water level rises above the decline level
which triggered the action or the Deportment determines, based on the perrnittee's and/or the
Deportment's data and analysis, that no action is necessary because the aquifer in question can
sustain the observed declines without adversely impacting the resource or causing substantial
interference with senior water rights. The water user shall not allow excessive decline, as defined
in Commission mies, to occur within the aquifer as a result of use under this permit. Ifmore than
one well is involved, the water user may submit an alternative measurement and reporting plan
for review and approval by the Deportment.

Prior to using water from any well listed on this permit, the permittee shall ensure that the well
has been assigned an OWRD Well Identification Number (Well ID tag), which shall be
permanently attached to the well. The Well ID shall be used as a reference in any
correspondence regarding the well, including any reports of water use, water level, or pump test
data.

STANDARD CONDITIONS

Failure to comply with any of the provisions of this permit may result in action including, but not
limited to, restrictions on the use, civil penalties, or cancellation of the permit.

If the number, location, source, or construction of any well deviates from that proposed in the
permit application or required by permit conditions, this permit may be subject to cancellation,
unless the Department authorizes the change in writing.

If substantial interference with a senior water right occurs due to withdrawal of water from any
well listed on this permit, then use of water from the well(s) shall be discontinued or reduced
and/or the schedule of withdrawal shall be regulated until or unless the Deportment approves or
implements an alternative administrative action to mitigate the interference. The Department
encourages junior and senior appropriators to jointly develop plans to mitigate interferences.

The well(s) shall be constructed in accordance with the General Standards for the Construction
and Maintenance of Water Wells in Oregon. The works shall be equipped with a usable access
port, and may also include an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

If the riparian area is disturbed in the process of developing a point of appropriation, the
permittee shall be responsible for restoration and enhancement of such riparian area in
accordance with ODFW's Fish and Wildlife HabitatMitigation Policy OAR 635-415. For
purposes of mitigation, the ODFW Fish and Wildlife Habitat Mitigation Goals and Standards,
0AR 635-415, shall be followed.

The use may be restricted if the quality of downstream waters decreases to the point that those
waters no longer meet existing state or federal water quality standards' due to reduced flows.

,I

Application G-16359/T-11630.sah Water Resources Department PERMIT G-17294
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Where two or more water users agree among themselves as to the manner of rotation in the use
of water and such agreement is placed in writing and filed by such water users with the
Watermaster, and such rotation system does not infringe upon such prior rights of any water user
not a party to such rotation plan, the watermaster shall distribute the water according to such
agreement.

Prior to receiving a certificate ofwater right, the permit holder shall submit to theWater
Resources Department the results of a pump test meeting the Department's standards for each
point of appropriation (well), unless an exemption has been obtained in writing under OAR 690­
217. The Director may require water-level or pump-test data every ten years thereafter.

This permit is for the beneficial use ofwater without waste. The water user is advised that new
regulations may require the use of best practical technologies or conservation practices to
achieve this end.

By law, the land use associated with this water use must be in compliance with statewide land­
use goals and any local acknowledged land-use plan.

Completion of construction and application of the water shall be made on or before April 22,
2016. If beneficial use of permitted water has not been made before this date, the permittee may
submit an application for extension of time, which may be approved based upon the merit of the
application.

Within one year after making beneficial use of water, the permittee shall submit a claim of
beneficial use, which includes a map and report, prepared by a Certified Water Rights Examiner.

Issued 22o

9kb,atcrTight :rvices Division Administrator, for
regon Water Resources Department

Application G-16359ff-1 I630.sah WaterResources Department PERMIT G-17294
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Oregon
John A. Kitzhaber, MD, Governor

August 18. 2014

LES PETERSON
I4I5 HIGHLAND RD
WALLA WALLA. WA 99362

REFERENCE: Permit Amendment Application T-11630

Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301
Phone (503) 986-0900

Fax (503) 986-0904
www.wrd.state.or.us

Enclosed is a copy of the order approving your Permit Amendment application.

Also enclosed is a superseding permit that incorporates the amendments approved by the final
order contained herein. Please read this document and abide by the requirements.

If you have any qucslions related to the approval of this permit amendment. you may contact
your caseworker by telephone at (503) 986-0890 or by e-mail at Sarah.A.Henderson
@wrd.state.or.us

Sincerely.

Cd·+lot@
Codi Holmes
Water Rights Services Support
Transfer and Conservation Section

cc: Tony G. Justus, Watermaster Dist. # 5 (via email)
David Filippi. Attorney

Enclosure

J



BEFORE THE WATER RESOURCES DEPARTMENT
OFTHE

STATE OF OREGON

In the Matter of Permit Amendment
T-11630, Umatilla County

)
)
)
)

FINAL ORDER
APPROVING ADDITIONAL POINTS
OF APPROPRIATION, AND A
CHANGE IN PLACE OF USE

Authority
ORS 537.211 establishes the process inwhich a water right permit holder may submit a request
to change the point of appropriation and/or place of use authorized under an existing water right
permit.

Applicant
LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

Findings of Fact

1. OnJuly 1, 2013, LES PETERSON filed an application for additional points of appropriation
and change in place of use under Permit G-16846. The Department assigned the application
number T-11630.

2. Notice of the application for the permit amendment was published in the Department's
weekly notice on July 9, 2013, and in the Walla Walla Union-Bulletin newspaper on July 20
and 27, 2014, pursuant to ORS 540.520(5). No comments were filed in response to the
notices.

3. OnMay 12, 2014, the Department contacted the applicant and David Filippi by written
correspondence via e-mail, to notify the applicant and applicant's attorney of the layered
water rights present at the location of the lands being transferred in the application. The
Department requested that the deficiency be resolved by June 16, 2014.

4. On June 17, 2014, permit amendment application T-11844 in the name of Farmers Produce
Outlet Inc., Cecil andMarilyn Zerba, was accepted by the Department to be worked
concurrently with T-11630, to resolve the deficiency.

This is a final order inother than contested case. This order is subject to judicial review under ORS 183.484. Any
petition for judicial review must be filed within the 60 day time period specified by ORS 183.484(2). Pursuant to
ORS 536.075 and OAR 137-004-080 and OAR 690-01-005 you may either petition for judicial review or petition
the Director for reconsideration of this order. A petition for reconsideration may be granted or denied by the
Director, and if no action is taken within 60 days following the date the petition was filed, the petition shall be
deemed denied.

T-1I630.sah Page I of3 Special Order Volume 93, PageLO



5. Permit Amendment Application T-1 1630 proposes two additional points of appropriation,
described as follows with the approximate distances from the existing point of
appropriation:

Sec 0-0 Measured Distances -Distance fromTwp Rng Mer authorized well

WELL 2: 590 FEET SOOTH AND 475
5N 36 E WM 5 NESE FEETWEST FROMTHEEl/4 1712 FEET

CORNEROFSECTION 5

WELL 3: 915 FEETSOUTH ANQ 100
5N 36E WM 4 NENW FEETWEST FROMTHE N1/4 0.89 MILE

CORNEROFSECTION 4

2. Permit Amendment Application T-11630 also proposes to change the place of use of the
permit to:

IRRIGATION
Twp Rne Mer Sec 0-0 Acres
5N 36E WM 4 NENW 40.0
5N 36E WM 4 SENW 40.0
5N 36E WM 4 NESW 40.0
5N 36E WM 4 NW SW 40.0
5N 36 E WM 4 SESW 40.0
5N 36 E WM 5 NESE 40.0
5N 36 E WM 9 NENE 20.0
5N 36E WM 9 NWNE 40.0
5N 36 E WM 9 NE NW 40.0
5N 36E WM 9 SENW 10.0

Total 350.0

PermitAmendment Review Criteria

6. The changes would not result in injury to other water rights.

7. The proposed place of use is owned and/or controlled by the permit holder.

8. The changes do not en.large the permit.

9. The changes do not alter any other terms of the permit.

10. The proposed place of use is contiguous to the authorized place of use.

Conclusions of Law

The additional points of appropriation and change in place of use proposed by Permit
Amendment Application T-1 1630 are consistent with the requirements of ORS 537.211.

Now, therefore, it is ORDERED:

1. The additional points of appropriation and change inplace of use proposed by Permit
Amendment Application T-11630 are approved.

% •

T-11630.sah Page 2 of3 Special Order Volume 93, Page_1Oq
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2. Permit G-17266, in the name of Les Peterson, is issued to replace Permit G-16846, and
incorporates the amendments approved by this order. Permit G-16846, in the name of LES
PETERSON, is no longer of any force or effect.

3. The combined quantity of water diverted at the new points of appropriation, together with
that diverted at the old point of appropriation, shall not exceed the quantity of water lawfully
available at the original point of appropriation.

4. The proposed wells shall be continuously cased and continuously sealed to a depth greater
than 950 feet at a minimum.

5. Well construction in the Columbia River Basalts is limited to development of one aquifer.

6. Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the permittee shall install a totalizing
flow meter or other suitable measuring device as approved by the Director at each
point of appropriation. The permittee shall maintain the meter or measuring device in
good working order.

B. The permittee shall keep a complete record of the amount of water diverted each
month, and shall submit a report which includes the recorded water-use
measurements to the Department annually or more frequently as may be required by
the Director. Further, the Director may require the permittee to report general water­
use information, including the place and nature of use of water under the permit.

C. The permittee shall allow the watermaster access to the meter or measuring device;
provided however, where any meter or measuring device is located within a private
structure, the watermaster shall request access upon reasonable notice.

D. The Director may provide an opportunity for the permittee to submit alternative
measuring and reporting procedures for review and approval.

7. Water shall be acquired from the same aquifer as the original point of appropriation.

8. The former place of use shall no longer be irrigated as part of this permit.

9. All other terms and conditions of Permit G-17266 remain the same.

Dated at Salem, Oregon this_]5 day ofAugust, 2014.

Director, regon Water Resources Department

AUG 19 2014
Mailing Date:

T-1 1630.sah Page 3 of3 Special Order Volume 93, Page J_l 0



STATE OF OREGON

COUNTY OF UMATILLA

PERMITTO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

This superseding permit is issued to describe an amendment for additional points of
appropriation and a change in place of use proposed under Permit Amendment
Application T-11630 and approved by Special Order Vol. 13_, Page _LO, entered
Agt151y4 This permit supersedes Permit G-16846.

The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: G-16359

SOURCE OF WATER: THREEWELLS IN BIRCH CREEK BASIN

PURPOSEOR USE: IRRIGATION OF 350.0 ACRES

MAXIMUM RATE: 4.38 CUBIC FEET PER SECOND

PERIOD OF USE: MARCH l THROUGHOCTOBER 31

DATE OF PRIORITY: DECEMBER 30, 2004

WELL LOCATION:
Twp Rng Mer Sec Q-Q Measured Distances

5N 36E WM 4 swsw WELL I: 480 FEET NORTH AND 130 FEET EAST FROM
THE SW CORNER OF SECTION 4

5N 36 E WM 5 NESE WELL 2: 590 FEET SOUTHAND 475 FEET WEST FROM
THE El/4 CORNER OF SECTION 5

5N 36 E WM 4 NENW WELL 3: 915 FEETSOUTH AND I00 FEET WEST FROM
THEN 1/4 CORNER OF SECTION 4

The amount of water used for irrigation under this right, together with the amount secured under
any other right existing for the same lands, is limited to a diversion ofONE-EIGHTIETH of one
cubic foot per second and 3.0 acre-feet for each acre irrigated during the irrigation season of each
year.

Application G-16359/T-11630.sah Water Resources Department PERMIT G-17266



THE PLACE OF USE IS LOCATED AS FOLLOWS:
IRRIGATION

Twp Rng Mer Sec 0-0 Acres
SN 36 E WM 4 NENW 40.0
SN 36 E WM 4 SENW 40.0
SN 36 E WM 4 NESW 40.0
SN 36 E WM 4 NWSW 40.0
SN 36 E WM 4 SE SW 40.0
SN 36 E WM 5 NESE 40.0
5N 36 E WM 9 NENE 20.0
SN 36 E WM 9 NWNE 40.0
SN 36E WM 9 NENW 40.0
5N 36 E WM 9 SENW 10.0

Total 350.0

Permit Amendment T-1 1630 Conditions

PAGE2

The combined quantity of water diverted at the new points of appropriation, together with that
diverted at the old point of appropriation, shall not exceed the quantity of water lawfully
available at the original point of appropriation.

· Water shall be acquired from the same aquifer as the original point of appropriation.

Wells 2 and 3 are to be continuously cased and continuously sealed to a depth greater than 950
feet at a minimum.

Well construction in the Columbia River Basalts is limited to development of one quifer.

Measurement, recording and reporting conditions;

A. Before water use may begin under this permit, the permittee shall install a
totalizing flow meter or other suitable measuring device as approved by the
Director at each point of appropriation. The permittee shall maintain the meter or
measuring device in good working order.

B. The permittee shall keep a complete record of the amount of water diverted each
month, and shall submit a report which includes the recorded water-use
measurements to the Department annually or more frequently as may be required
by the Director. Further, the Director may require the permittee to report general
water-use information, including the place and nature of use ofwater under the
permit.

C. The permittee shall allow the watermaster access to the meter or measuring
device; provided however, where any meter or measuring device is located within
a private structure, the watermaster shall request access upon reasonable notice.

D. The Director may provide an opportunity for the permittee to submit alternative
measuring and reporting procedures for review and approval.

Application G-16359/1-11630.sah Water Resources Department PERMIT G-17266
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PAGE 3

The Department requires the water user to obtain, from a qualified individual (see below), and
report annual static water levels for each well on the permit. The static water level shall be
measured between February 1 and March 31. Reports shall be submitted to the Department
within 30 days of measurement.

The permittee shall report an initial February/March static water-level measurement once well
construction is complete and annual measurements thereafter. Annual measurements are required
whether or not the well is used. The first annual measurement will establish a reference level
against which future measurements will be compared. However, the Director may establish the
reference level based on an analysis of other water-level data. The Director may require the user
to obtain and report additional water levels each year if more data are needed to evaluate the
aquifer system.

All measurements shall be made by a certified water rights examiner, registered professional
geologist, registered professional engineer, licensed well constructor or pump installer licensed
by the Construction Contractors Board. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall be made with equipment that is accurate to
at least the standards specified in OAR 690-217-0045. The Department requires the individual
performing the measurement to:

A. Associate each measurement with an owner's well name or number and a
Department well log ID; and

B. Report water levels to at least the nearest tenth of a foot as depth-to-water below
ground surface; and

C. Specify the method of measurement; and
D. Certify the accuracy of all measurements and calculations reported to the

Department.

The water user shall discontinue use of, or reduce the rate or volume of withdrawal from, the
well(s) if any of the following events occur:

A.

B.

C.

Annual water-level measurements reveal an average water-level decline of three
or more feet per year for five consecutive years; or
Annual water-level measurements reveal a water-level decline of 15 or more feet
in fewer than five consecutive years; or
Annual water-level measurements reveal a water-level decline of 25 or more feet·

I

I

l

II[

ll

or
D. Hydraulic interference leads to a decline of 25 or more feet in any neighboring

well with senior priority.

Application G- 16359/T-1 1630.snh Water Resources Department PERMIT G-I7266
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The period of restricted use shall continue until the water level rises above the decline level
which triggered the action or the Department determines, based on the permittee's and/or the
Department's data and analysis, that no action is necessary because the aquifer in question can
sustain the observed declines without adversely impacting the resource or causing substantial
interference with senior water rights. The water user shall not allow excessive decline, as defined
in Commission rules, to occur within the aquifer as a result of use under this permit. Ifmore than
one well is involved, the water user may submit an alternative measurement and reporting plan
for review and approval by the Department.

Prior to using water from any well listed on this permit, the permittee shall ensure that the well
has been assigned an OWRD Well Identification Number (Well ID tag), which shall be
permanently attached to the well. The Well ID shall be used as a reference in any
correspondence regarding the well, including any reports of water use, water level, or pump test
data.

STANDARD CONDITIONS

Failure to comply with any of the provisions of this permit may result in action including, but not
limited to, restrictions on the use, civil penalties, or cancellation of the permit.

If the number, location, source, or construction of any well deviates from that proposed in the
permit application or required by permit conditions, this permit may be subject to cancellation,
unless the Department authorizes the change in writing.

If substantial interference with a senior water right occurs due to withdrawal of water from any
well listed on this permit, then use of water from the well(s) shall be discontinued or reduced
and/or the schedule of withdrawal shall be regulated until or unless the Department approves or
implements an alternative administrative action to mitigate the interference. The Department
encourages junior and senior appropriators to jointly develop plans to mitigate interferences.

The well(s) shall be constructed in accordance with the General Standards for the Construction
and Maintenance of Water Wells in Oregon. The works shall be equipped with a usable access
port, and may also include an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

If the riparian area is disturbed in the process of developing a point of appropriation, the
permittee shall be responsible for restoration and enhancement of such riparian area in
accordance with ODFW's Fish and Wildlife Habitat Mitigation Policy OAR 635-415. For
purposes of mitigation, the ODFW Fish and Wildlife Habitat Mitigation Goals and Standards,
OAR 635-415, shall be followed.

The use may be restricted if the quality of downstream waters decreases to the point that those
waters no longer meet existing state or federal water quality standards due to reduced flows.

Application G-16359/T-11630.sah Water Resources Department PERMITG-17266
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Where two or more water users agree among themselves as to the manner of rotation in the use
of water and such agreement is placed in writing and filed by such water users with the
Watermaster, and such rotation system does not infringe upon such prior rights of any water user
not a party to such rotation plan, the watennaster shall distribute the water according to such
agreement.

Prior to receiving a certificate of water right, the pennit holder shall submit to the Water
Resources Department the results of a pump test meeting the Department's standards for each
point of appropriation (well), unless an exemption has been obtained in writing under OAR 690­
217. The Director may require water-level or pump-test data every ten years thereafter.

This permit is for the beneficial use of water without waste. The water user is advised that new
regulations may require the use of best practical technologies or conservation practices to
achieve this end.

By law, the land use associated with this water use must be in compliance with statewide land­
use goals and any local acknowledged land-use plan.

Completion of construction and application of the water shall be made on or before April 22,
2016. If beneficial use of permitted water has not been made before this date, the permittee may
submit an application for extension of time, which may be approved based upon the merit of the
application.

Within one year after making beneficial use of water, the permittee shall submit a claim of
beneficial use, which includes a map and report, prepared by a Certified Water Rights Examiner.erst
Ehcl.

Dwight F(ehcC.. ·•· Rfgtt(Services Division Administrator, for
Directo('.)Oregon Water Resources Department

I
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HENDERSON Sarah A

From:
Sent:
To:
Subject:
Attachments:

SentFromSession:

HENDERSON Sarah A
Friday, July 11, 2014 1.32 PM
les@lifeswheat.com; defilippi@stoel.com
T-11630 NewspaperNotice Fee Request
11630-newspaper-notice-payment-request.pdf

JOHNNY.hendersa.7/11/2014 7:35.36 AM

Good Afternoon,

Attached is the letter requesting fees for the newspaper public notice. As soon as the Department receives the fees for
this permit amendment application newspaper notice the newspaper is notified to publish for two weeks, the final order
and superseding permit is issued after the last date of publication.

If you have any questions please let me know.

Thank you and have a wonderful day.

Sarah

Sarah Henderson I Transrer Specialist, Transfer and Conservation Division

Water Resources Department I 725 SummerSt. NE, SuiteA I Salem, Oregon97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah,a.henderson@state,or.us I web: http://wwww.rd.state,Qr.us
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HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

SentFromSession:

Hi David,

HENDERSON Sarah A
Monday, June 30, 2014 1:34 PM
'Filippi, David'
les@lifeswheat.com
RE: T-11630 - Draft Final Order and Draft Superseding Permit

JOHNNY.hendersa.6/30/2014 7:42:50AM

Thank you for the comments and finding those typos I

Concerning your number4-extendingthe c-date for the permit. This cannot be done through the permit amendment
application. 537.211(4) That can only be done through the Extension ofTime application for Permits. (also - if this was a
Regular transfer application with a certificated right it could have been done.)

If you need information on extension of time applications for permits, you can contact Steve Parrett
St@ye.y.Parrett@wrd.state.or_us or 503-986-0825. (I think he is out until July 2)

I will get a quote to you and Les as soon as the Union Bulletin gets back to me. Thank you again, and have a wonderful
day.

Sarah

From: Filippi, David [mailto:DEFILIPPI@Stoel.com]
Sent: Monday, June 30, 2014 9:02 AM
To: HENDERSON Sarah A
Cc: les@lifeswheat.com
Subject: RE: T-11630 - Draft Final Order and Draft Superseding Permit

Hello Sarah,

Thank you for the opportunity to review the draft FO and draft amended permit for T-11630. We have a few
comments:

1) With the withdrawal of the POU change fromT-11630 (sent to you a few minutes ago), we understand you
will modify both the FO and the amended permit accordingly.

2) There are several minor typos/edits in the draft FO. Nothing substantive, butjust passing these along:

On p. 1, in the notice box on the bottom of p. 1, OAR 137-004-080 should be OAR 138-004-0080, and OAR
690-01-005 should be OAR 690-001-0005.

On p.2, numbering is off, such that para. 2 should be renumbered to para. 6, and then all following paragraph
numbers should change accordingly. (At the same time this paragraph should be deleted with the withdrawal of
the POU change, so just noting the need to update paragraph numbering in the final version.)

On p. 3, item 9, "G-17266" should be replaced with G-16846"

1



3) The draft FO and draft permit include new conditions regarding well casing/sealing requirements and aquifer
development limits. The language in both should be clarified to make dear that these new requirements only
apply to the new POA 2 and POA 3, and do not apply to the previously approved POA 1.

4) Finally, we wanted to raise the potential of extending the completion date beyond 4/22/16 (see last p. of
permit). Things have been pending on this permit amendment for some time, and it would seem appropriate to
provide Les with additional time to complete development and put water to beneficial use. Considering weather
constraints, the availability of the well driller, etc., we would propose re-setting the permit development date
five years out from the date the permit amendment is approved.

Please let me know if you have questions or would like to discuss further. Thank you.

David

David E. Filippi
Stoel Rives LLP
(503) 294-9529

From: Filippi, David
Sent: Friday, June 20, 2014 3:57 PM
To: HENDERSON Sarah A
Cc: les@lifesyyheat.com
Subject: RE: T-11630 - Draft Final Order and Draft Superseding Permit

Thank you Sarah. We will aim to get you comments on these and a decision on whether we're pulling the POU
out by Tuesday of next week. Understand you will be out on Monday. Thank you for your work on this.

David E. Filippi
Stoel Rives LLP I 900 SW Fifth Ave., Suite 2600 I Portland, OR 97204
Direct: (503) 294-9529 [ Fax: (503) 220-2480 \ defilippi@stoel.com [ www.stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Friday, June 20, 2014 3:53 PM
To: Filippi, David
Cc: les@lifeswheat.com
Subject: T-11630 - Draft Final Order and Draft Superseding Permit

Good Afternoon David,

Attached is the Draft Final Orderand Draft Superseding Permit for T-11630 in the name of Les Peterson. I look forward
to hearing from you sometime next week to let me know if there will need to be amendments or such.

Thank you for explaining the issues and timelines. Have a wonderful weekend.

Sarah

Sarah Henderson ] Transfer Specialist, Transfer and Conservation Division
- - -Water Resources Department ] 725 Summer St. NE, Suite A ] Salem, Oregon 97301

Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah,a.henderson@state,or.us I web: http://ww.rd,state,or,us
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HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

Hello Sarah,

Filippi, David <DEFILIPPI@stoel.com >
Monday, June 30, 2014 8:49 AM
HENDERSON Sarah A
Les Peterson (les@lifeswheat.com)
T-11630

Per our recent discussions, and as Les Peterson's representative in this matter, Les wishes to withdraw the
requested POU change from his transfer application T-11630. Les is doing this with the understanding that
OWRD may move forward with the remaining requests included in application T-11630 (the requested APOAs)
without any delay associated with the transfer application T-11844 filed by Farmers Outlet Produce Inc./Cecil
and Marilyn Zerba, regarding permit G-15704. Once an amended permit (with the two new APOAs included)
is issued to Les, Les intends to file a further permit amendment application focused solely on the POU change,
which we understand will then track with the POU change requested in T-11844.

Please let me know if you have any questions or need anything further.

David

David E. Filippi
Stoel Rives LLP
(503) 294-9529
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HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

Filippi, David <DEFILIPPI@stoel.com>
Friday, June 20, 2014 3:57 PM
HENDERSON Sarah A
les@lifeswheat.com
RE: T-11630 - Draft Final Order and Draft Superseding Permit

Thank you Sarah. We will aim to get you comments on these and a decision on whether we're pulling the POU
out by Tuesday of next week. Understand you will be out onMonday. Thank you for your work on this.

David E. Filippi
Stoel Rives LLP I 900 SW Fifth Ave., Suite 2600 I Portland, OR 97204
Direct: (503) 294-9529 [ Fax: (503) 220-2480 [ defilippi@stoel.com [ www_stoe].com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Friday, June 20, 2014 3:53 PM
To: Filippi, David
Cc: les@lifesywheat.com
Subject: T-11630 - Draft Final Order and Draft Superseding Permit

Good Afternoon David,

Attached is the Draft Final Order and DraftSuperseding Permit for T-11630 in the name of Les Peterson. I look forward
to hearing from you sometime next week to let me know if there will need to be amendments or such.

Thank you for explaining the issues and timelines. Have a wonderful weekend.

Sarah

Sarah Henderson I Transfer Specialist, Transfer and Conservation Division

Water Resources Department I 725 Summer St. NE, SuiteA I Salem, Oregon 97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah.a,henderson@state,gr.us I Web: http://www.wrd.state,or.us
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HENDERSON Sarah A

From:
Sent:
To:
Subject:

Sarah,

Thanks for theupdate.
Information requested:
Union Bulletin
B0x 1358
Walla Walla,Wa. 99362

1-800-423-5617

Les

les peterson <les@lifeswheat.com>
Thursday, June 19, 2014 10.54 AM
'HENDERSON Sarah A'
RE: T-11630 Permit Amendment for Les Peterson

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Thursday, June 19, 2014 10:13 AM
To: Filippi, David; MReid@gsiws.com
Cc: Les Peterson (les@lifeswheat.com)
Subject: RE: T-11630 Permit Amendment for Les Peterson

Hi Again,

Just wanted to let you both know I made an error in the email I sent to you. Permit Amendments do not have the 30
day comment period after the newspaper notice. All we need is the affidavit from the newspaper after the 2 weeks of
publication. Sorry about the confusion.

Sarah

From: HENDERSON Sarah A
Sent: Thursday, June 19, 2014 9:22 AM
To: Filippi, David; MReid@gsiws.com
Cc: Les Peterson (les@lifeswyheat.com); mzerba@zervacellars.com
Subject: RE: T-11630 Permit Amendment for Les Peterson

Good Morning David, and Molly,

1. Yes a Permit Amendment application has been filed by Mr. Zerba

2. Yes this satisfies the deficiency letter for the Les Peterson Application

3. Yes these two applications will need to be issued concurrently ­

I will be the caseworker for Mr. Zerba's application as well, therefore would grab it immediately because 1
am working on Les Peterson's and need it worked on now, the only slight hold up on the application would
be waiting for the Watermasterand Groundwater reviews to be done, and the initial 30 day notice period (I
think will start on June 24, 2014}.
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Both applications must also bepublished in a local newspaper for 2 consecutive weeks becausethere is
more than¼ mile between the new and the authorized points of appropriation . (This means that l w0uld
need the name of a newspaper you would like to publish in and then the Department gets a quote, then I let
you know the quote for publication, then as soon as the $$ for the newspaper publication is received, we
notify the newspaper to publish and then 30 days after the last date of publication the final order can be
issued (if no protests.)

David - If you decided to amend the application for Peterson to take out the place of use and only have the
additional poa's (still has to be noticed in newspaper)-and then submit an additionalapplication with just a
pou (pou only - not noticed in newspaper), that new application would still need to be worked concurrently
with. Mr. Zerba's application. The $1000 application feewould have to be submitted with the new
application. We no longer move$$$ from one file to another (fiscal related). The overpayment on the
current application would be refunded around the time of the final order of the current application.

I will be sending a copy of the Draft Final Order and superseding Permit very soon, almost done - (David)

The Zerba Draft Final Order and superseding Permit as soon as theWM and GW reviews are finished. (Molly)

Please let me know if you have any other questions or concerns.

Thank you and have a wonderful day.

Sarah

####tttt##kt#kt####tit#kt#tt#tr#tttt#tit#ttkt#t#rt

Sarah Henderson I Transfer Specialist, Transfer and Conservation Division

Water Resources Department I ns Summer St. NE, Suite A I Salem, Oregon 97301
Ph: 503.986.0890 I Fax: 503.986.0901
Email: sarah,a.henderson@state,or.us ] Web: http://www,wrd.state,or,us
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From: Filippi, David [mailto:DEFILIPPI@stoel.com]
Sent: Monday, June 16, 2014 9:25 AM
To: HENDERSON Sarah A
Cc: Les Peterson (les@lifeswyheat.com)
Subject: RE: T-11630 Permit Amendment for Les Peterson

Hello Sarah,

I've had an opportunity ta review everything with Les, and Les has also had an opportunity to review things
with Cecil Zerba, the holder of overlapping permit. Here's where I understand things currently stand:

1) Permit G-15704 is held by Farmers Outlet Produce Inc./Cecil and Marilyn Zerba. The currently authorized
POU under Permit G-15704 includes 40 acres which are located in TSN, R36E, NE SE of Sec 5. This is the
same location as the TO lands included in Les Peterson's T-11630. As we understand it, the Zerbas have filed
their own permit amendment application to move the subject 40 acres under Permit G-15704 off of theTO
lands underT-11630. A copy of the application is attached. Les received this copy from Cecil Zerba, but it
doesn't yet appear on WRIS. Note that the TO lands for the new permit amendment application for Permit G­
15704 are the same as the FROM lands included inT-11630. As background, this 40-acre "swap" of POU
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.
under T-11630 and the permit amendment application for G-15704 reflects a land swap (via a boundary line
adjustment) that Les and Cecil have had in the works for some time.

2) In short, I believe the Zerbas' new permit amendment application should satisfy your option B fromyour
May 12, 2014 letter, even though we are not amending T-11630 to include the POU change for Permit G­
15704. Rather, it's a stand-alone permit amendment application being pursued by the Zerbas. Please letme
know if you agree.

3) And then finally, we have some concerns regarding timing. With the permit amendment application filed for
G-15704, will OWRD be able to proceed with issuing the preliminary determination for T-11630, and
ultimately the final transfer order? Or will we need to wait to line up the approval ofT-11630 with the approval
of the permit amendment for G-157042 Our concern is that Les would like to move forward with drillingPOA
2 and/or POA 3 under T-11630 as soon as possible, and our understanding is that the only thing holding up the
T-11630 approval is the overlapping POU issue. IfLes would prefer not to wait, we would like to explore
removing the POU change currently proposed as part of T-11630, and simply proceeding with the POA
additions. If we were to do that, then Les would immediately file a new permit amendment application to
continue pursuing the same POU change, but at that point, his POU change would be lined up timing-wise with
the permit amendment application that the Zerbas just filed for Permit G-15704. We would appreciate your
thoughts about this.

Thank you.

David.

David E. Filippi
Stoel Rives LLP [ 900 SWFifth Ave., Suite 2600 I Portland, OR 97204
Direct: (503) 294-9529 [ Fax: (503) 220-2480 [ defilippi@stoe].com [ www.Stoel.com

From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Wednesday, May 14, 2014 10:58 AM
To: Filippi, David
Subject: FW: T-11630 Permit Amendment for Les Peterson

Good Morning David, I am forwarding this email to you, I had the wrong email address for you. This is in regard to the
permit amendment application for Les Peterson.

From: HENDERSON Sarah A
Sent: Wednesday, May 14, 2014 10:52 AM
To: les@lifeswheat.com
Cc: delfilippi@stoel.com; JUSTUS Tony G
Subject: T-11630 Permit Amendment for Les Peterson

Good Morning Mr. Peterson,

I am the caseworker for your Permit Amendment application. Attached is a deficiency letter explaining a problem that
will need to be addressed before the Permit Amendment Application T-11630 can be approved. Please read the letter
carefully and respond by the deadline given in the letter.

Also attached is the affidavit for partial cancellation and diminution.

If you have any questions or concerns please feel free to contact me at 503-986-0890 or email at
Sarah.A.Henderson@wyrd.state_or_us.
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HENDERSON Sarah A

From:
Sent:
To:
Cc:
Subject:

SentFromSession:

HENDERSON Sarah A
Thursday, June 19, 2014 9:22 AM
'Filippi, David'; MReid@gsiws.com
Les Peterson (les@lifeswheat.com); 'mzerba@zervacellars.com'
RE: T-11630 Permit Amendment for Les Peterson

JOHNNY.hendersa.6/19/2014 7:47:04 AM

Good Morning David, andMolly,

1. Yes a Permit Amendment application has been filed by Mr. Zerba

2. Yes this satisfies the deficiency letter for the Les Peterson Application

3. Yes these two applications will need to be issued concurrently-

I will be the caseworker forMr. Zerba's application as well, therefore would grab it immediately because I
am working on Les Peterson's and need it worked on now, the only slight hold up on the application would
be waiting for the Watermaster and Groundwater reviews to be done, and the initial 30 day notice period (I
think will start on June 24, 2014).

Both applications must also be published in a local newspaper for 2 consecutive weeks because there is
more than¼ mile between the new and the authorized points of appropriation . (This means that I would
need the name of a newspaper you would like to publish in and then the Department gets a quote, then I let
you know the quote for publication, then as soon as the$$ for the newspaper publication is received, we
notify the newspaper to publish and then 30 days after the last date of publication the final order can be
issued (if no protests.)

David - If you decided to amend the application for Peterson to take out the place of use and only have the
additional poa's (still has to be noticed in newspaper) - and then submit an additional application with just a
pou (pou only - not noticed in newspaper), that new application would still need to be worked concurrently
with Mr. Zerba's application. The $1000 application feewould have to be submitted with the new
application. We no longer move$$$ from one file to another (fiscal related). The overpayment on the
current application would be refunded around the time of the final orderof the current application.

I will be sending a copy of the Draft Final Order and superseding Permit very soon, almost done - (David)

The Zerba Draft Final Order and superseding Permit as soon as theWM and GW reviews are finished. (Molly)

Please let me know if you have any otherquestions or concerns.

Thank you and have a wonderful day.

Sarah

Sarah Henderson [ Transfer Specialist, Transfer and Conservation Division

Water Resources Department ] 725 Summer St. NE, Suite A I Salem, Oregon 97301
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Ph: 503.986.0890 [ Fax: 503.986.0901
Email: sarah.a.henderson@state.or.us I Web: http://www.wrd.state,or.us

From: Filippi, David [mailto:DEFILJPPI@stoel.com]
Sent: Monday, June 16, 2014 9:25 AM
To: HENDERSON Sarah A
Cc: Les Peterson (les@lifeswheat.com)
Subject: RE: T-11630 Permit Amendment for Les Peterson

Hello Sarah,

I've had an opportunity to review everything with Les, and Les has also had an opportunity to review things
with Cecil Zerba, the holder of overlapping permit. Here's where I understand things currently stand:

1) Permit G-15704 is held by Farmers Outlet Produce Inc./Cecil and Marilyn Zerba. The currently authorized
POU under Permit G-15704 includes 40 acres which are located in T5N, R36E, NE SE of Sec 5. This is the
same location as the TO lands included in Les Peterson's T-11630. As we understand it, the Zerbas have filed
their own permit amendment application to move the subject 40 acres under Permit G-15704 off of the TO
lands under T-11630. A copy of the application is attached. Les received this copy from Cecil Zerba, but it
doesn't yet appear on WRIS. Note that the TO lands for the new permit amendment application for Permit G-
15704 are the same as the FROM lands included in T-11630. As background, this 40-acre "swap" of POU
under T-11630 and the permit amendment application for G-15704 reflects a land swap (via a boundary line
adjustment) that Les and Cecil have had in the works for some time.

2) In short, I believe the Zerbas' new permit amendment application should satisfy your option B from your
May 12, 2014 letter, even though we are not amending T-11630 to include the POU change for Permit G-
15704. Rather, it's a stand-alone permit amendment application being pursued by the Zerbas. Please let me
know if you agree.

3) And then finally, we have some concerns regarding timing. With the permit amendment application filed for
G-15704, will OWRD be able to proceed with issuing the preliminary determination for T-11630, and
ultimately the final transfer order? Or will we need to wait to line up the approval of T-11630 with the approval
of the permit amendment for G-157042 Our concern is that Les would like to move forward with drilling POA
2 and/or POA 3 under T-11630 as soon as possible, and our understanding is that the only thing holding up the
T-11630 approval is the overlapping POU issue. IfLes would prefer not to wait, we would like to explore
removing the POU change currently proposed as part of T-11630, and simply proceeding with the POA
additions. Ifwe were to do that, then Les would immediately file a new permit amendment application to
continue pursuing the same POU change, but at that point, his POU change would be lined up timing-wise with
the permit amendment application that the Zerbas just filed for PermitG-15704. We would appreciate your
thoughts about this.

Thank you.

David.

David E. Filippi
Stoel Rives LLP I 900 SWFifth Ave., Suite 2600 I Portland, OR 97204
Direct: (503) 294-9529 [ Fax: (503) 220-2480 [ defilinpi@stocl.com[ www.Stoel.com
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From: HENDERSON Sarah A [mailto:sarah.a.henderson@state.or.us]
Sent: Wednesday, May 14, 2014 10:58 AM
To: Filippi, David
Subject: FW: T-11630 Permit Amendmentfor Les Peterson

Good Morning David, I am forwarding this email to you, I had the wrong email address for you. This is in regard to the
permit amendment application for Les Peterson.

From: HENDERSON Sarah A
Sent: Wednesday, May 14, 2014 10:52 AM
To: les@lifeswyheat.com
Cc: delfilippi@stoel.com; JUSTUS Tony G
Subject: T-11630 Permit Amendment for Les Peterson

Good Morning Mr. Peterson,

lam the caseworker for your Permit Amendment application. Attached is a deficiency letter explaining a problem that
will need to be addressed before the Permit Amendment Application T-11630 can be approved. Please read the letter
carefully and respond by the deadline given in the letter.

Also attached is the affidavit for partial cancellation and diminution.

If you have any questions or concerns please feel free to contact me at 503-986-0890 or email at
Sarah.A._Henderson@wrd_state.or_us.

Thank you.

Sarah

Sarah Henderson
OWRD

3



regon Water Resources Department
NorthMall Office Building

725 SummerStreet NE, SuiteA
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

John A. Kitzhaber, MD, Governor

May 12, 2014

VIA E-MAIL

Les Peterson
1415 Highland Road
Walla Walla, WA 99362

REFERENCE: Permit Amendment Application T-1 1630

We are examining your permit amendment application. There is a problem that needs to be resolved before
we can continue processing your application.

As you noted on your application, Permit G-15704 is associated with the "to" lands in this
application. Because Permit G-15704 is for irrigation, those 40 acres on the "to" lands must be
voluntarily cancelled, diminished, before this permit amendment application can be approved. The
options that you have are listed below, please choose one:

a) Submit affidavit of voluntary cancellation or diminution from the landowner for the 40 acres
on Permit G-15704; or

b) Amend your transfer application to include concurrent changes in Permit G-15704. Please
be aware that you must submit a separate Part 4 of the application and application map and
submit additional fees, and consent from the holder ofPermit G-15704.

Please submit one of the above by June 16, 2014, to Sarah Henderson, Water Resources Department, 725
Summer St. NE, Suite A, Salem, OR 97301-1271. If you have any questions, please contact me at 503-986­
0890, or Sarah.A.Henderson(a).wrd.state.or.us.

Sincerely,

Sarah Henderson
Transfers and Conservation Section

cc: Tony Justus, Watermaster, District 05 (via email)
David Filippi, Attorney (via email)

enclosures



Application for Extension ofTime for a Water Right Permit
(NON-Municipal/NON Quasi-Municipal water Use)

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem Oregon 97301
(503) 986-0900
www.wrd.state.or.us ~

Criteria for a Permit Extension of Time

The Department can accept requests for an extension~meon pe,mlts to (1) complete
construction, and/or to (2) apply water to beneficial use.

In order to approve a permit extension reque~e~ment must be ableto find:

1) Construction has begun:

A. For Groundwater Permits
Construction of the well began within S\years o the date the permit was issued or
by the actual construction)at/ewled ;!!)l,e permit.

B. For SurfaceWater or ReservoirPermits
Construction of thewaters/58779an within 5 years of the date the permitwas-....•:."·

Z}~~fish scliee ., fish passage or fish by-pass device was Installed before or prior
to diversion 0f any wlter. An exception to the need to confirm installation prior to
diversion of ary water would be a waiver submitted to the Department from ODFW
stating that a;fish screen, fish passage or fish by-pass device was not required, provided
your permit'allows for a waiver.

If you have questions, please call the Department at (503)-986-0900 and ask to speak with a
permit extension specialist.

Instructions are in Attachment A.

Revised 5/25/2016 Application for an Extension of time for a Permit Page I of 10

C\Users\ahs5087\Documents'Temporary Summer Work\LesPetersonWR Extension\Peterson App_Ext_WR_perm.docx



TO THE DIRECTOR OF THE OREGON WATER RESOURCES DEPARTMENT
A separate extension application must be submittedfor each pe,rmft asper

0AR 690-315-0020(2).

99362
ZIP

_July 1, 2016 _
Date

PermitHolder
Title

Walla Walla
CITY

Printed Name

Signature

LES PETERSON

I am the permltJFtolder, or have written authorization from the permit holder (attached to this Application for Extension of
Time), to app1'y for an extension of time under thls permit. I understand that false or misleading statements In this·
extension appllcatlon are unds for OWRD to s(ispend processing of the request and/orreason to deny the extension.

do hereby request that the tlm

[] complete co;istrUCiltlor (of diversion/appropriation works and/or purchase and
installationofthe equipment necessary to the use of water), which time now expires
on Mo~:~ Day: 22,~ea~~extended to October 1, 2026, 10••••0-m-0020{lJ/I/J

D N/A (Checi< tnls box If the permit does-not specify a date by when construction must
!i"<!'oompleted~

a~me n which to

r:gj apply wat.)to full beneficial use under the terms and conditions of the permit, which
time now ~iplres on Month:4 Day: 22 Vear: 2016, b·e extended to October 1, 2026.""9imam» ·

(509) 522-2124
PHONE

A

VSTAT~

les@llfeswheat.com-MA1. ADDREs$

~
the permit holder of: Application Number@-16359

Permit Number:., ~17294 (which resulted from permit
amendment T-11630,_which amencied.Permit Number G-16846) •

[OAR 69'o-315-0020{3}(b)]

1415 Highland Rd
ADDRESS

I, Les Peterson
NAME OF PERMIT HOLDER (0AR690-315·0020{1) and {3){a)J

Revised 5/25/2016 Application for an Extension oftilne for a Permit Page 2 of 10
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Before submitting yourApplication for Extension of Time, make sure the following items are
included:

A separate 'AP LI CATION FOR EXTENSION OF TIME must be submitted for each permit. 0AR 690-315­
0020(2).

@. lnstryetion sheet, INSTRUCTIONS FOR COMPLETING AN APPLICATION FOR EXTENSION OF TIME FOR A

wAr±RRiGrPeRMIr (Attachment A), provides details that will help you answer each question on
the application. Permit extensions are evaluated under OAR Chapter 690, Division 315. These
rules may be viewed at:
http://arcweb.sos.state.or.us/pages/rules/oars 600/oar 690/690 315.html

You may provide OWRD with any additional information or evidence that will aid us in making
our decision. Please note that OWRD may require other Information that is necessary to
evaluate the application. 0AR 315-0020(3)n).

• This completed Appllcation for Extension of Time.
• Statutory fee of $575.
• Signature page {Second page of this Application for Extension of Time).
• All supporting documentation and/or evidence referenced in the Application for

Extension ofTime. f
MAIL COMPLETED APPLICATION

along with the Supporting documen~/ or evidence

$575 STATUTOR/TO:

Water ResourcesDepartment
Attn: Water RightPermit Extensions
725 Summer Street NE, Suite ;
Salem, Oregon 97301

•

•

•

&-;~._; GENERAL TIPS: ~

• Permit holders of municipal o quasi-municipal water use permits DO NOT use this form. The
j t

correct form is APPLICATION FOR EXTENSIONOF TIME FORMUNICIPAL AND QUASI-MUNICIPAL WATER USE
PERMITS, available at tfi following link:
htt : www.or,e~ov owrd PUBS docs forms fillable muni uasi ext a form 2014.doc

Requ.{,0,a,onali.l.m~un¼f_tiroe necessary to fully complete construction of thewater
project and/orto fullyuse the permitted quantity ofwater under the terms and conditions of
your permit. Should this request be approved, It will be OWRD's expectation that you will----=.
cor 1plete yourproject within the new time period allowed. Future extensions may not be
granted.

Revised 5/25/2016 Application for an Extension of time for a Permit Page 3 of 10
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• After careful review of the Application for Extension ofTime, you may contact OWRD at (503)
986-0900, to ask questions and request assistance from a Permit Extensions Specialist in the
Water Rights Services Division.

• An Application for an Extension of Time will be reviewed for completeness. OWRD will return
any incomplete or deficient applications to the applicant. 0AR 690-315-0040(1)(a).

Reference Materials Needed to Complete this Application: ~

• The water right permit. If needed, a copy of the water rig~(rnit can be downloaded from
the Department's Website at http://apps.wrd.state.or.d'sLapps/wr/wrinfo/ {using the link to
the Water Rights Information System (WRIS). Or, a cop/of the permit (or other documents)
may be requested by water right application number from the Water Rights Division at 503­
986-0900 (copy fees will apply)_ ~

• Documentation which demonstrates compliance withpermit conditions (for example, well
construction logs; static water level measurement reports; annual water use reports; ODFW
fish screen certification; a plan to monitor the effe~7of water use on ground water aquifers
utilized under the permit; etc.).

Questions to complete this application for an Extension of Time
Please see the instruction sheet to help you answer thesequestions.

1. Beginning Constructior within requ,~AR 690-315-0020(3}(d)
For Groundwater Permits

Has construction of the joint of appropriation (well) authorized under this permit begun?

srg9
Date construe lo 15egan Month: March Day: 31 Year: 2016

ons rue 10n and attach documentation: See attached documentation.

102.994
ro).da}v Zollman to Les Peterson, dated July 5, 2016

or seroreem
uction of the water system begun?D Yes [] No

Date construction began Month: Day: Year:

Details of construction and attach documentation:

OAR 690-315-0020(3)(A)(e)(A)

2. Permits typically contain standard or special conditions that must be fully satisfied to lawfully
develop and use permitted water. Review the permit subject to this extension to Identify which of
the conditions listed In the 2" column are contained within It. Using the extra row labeled "other" to
specify any other additional conditions specified in a final order approving a permit amendment or
Revised 5/25/2016 Application for an Extension oftime for a Permit Page 4 of 10
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-1

prior extension of time. In the 1" column checkthe box for each condition (row) identified as
relevant. In the 3" column check "Yes" If you have completed or met the permit condition. Check
"No" If the condition is not yet satisfied. In the 4" column, give the date when the condition was
satisfied or will be satisfied. Attach any pertinent documentation. Note: a pump test condition does
not need to be addressed here however; you must submit the results of the test to the Department
for approval prior to certification.

At time that well
construction ls
completed

30 days from
measurement as
measured between
2/1/2018 and
3/31/2018

Following completion
of construction, within
30 days of
measurement as
measured between
2/1/2017 and
3/31/2017

Jves Do

D Yes X No

e
w "0

' +

·:, • ··' .. , ~ J ...., 1ti'' · ~eluded or tt ±, "Se __fy_g t@i ___

stallatlon a staff gauge D Yes D No

Installation of a fish screen

Submittal ofannualstatic wa er eve measuremen n t e month
re uired D Yes X No

Following the first year
of water use, ending

Submittal of annual water usage re ort 10/31/2017

Before water use
Installation of a meter/totalizing flow meter ..,. begins, 3/1/2017

□

□
181

181

0 No

Yes D No

Jves [lo

Installation of an outlet gate/ I e/ conduit

Installation of a fish assage

Installation of a fish bv-ass device

Submittal of a letter from ODFW that fish screen, fish by-pass
0 device, and or fish assage Is not required []No

□
□
□

0 Submittal of a letter from an engineer rlor to storage D Yes D No

Revised 5/25/2016 Application for an Extension of time for a Permit

C:\Uscrslahs5087\Docurnents\Tcmpornry Summer Work\Lcs Peterson WR· Extenslon\Pctcrson App_Ext_WR_pcrm.docx

Page 5 of 10

J



□ Other (Specify): Ives 0 No

□ Other (Specify): [Jves 0 No

□ Other (Specify): [Jves 0 No

If you have NOT complied with Permit conditions, explain the reasons why and Indicate a
date certain, when you will be in compliance.

Well construction was ongoing as of the April 22, 2016 completitn:late contained in the
Permit G-17294, and as such, not all permit conditions had beenfulfilled. I intend to be in full
compliance with all permit conditions by the end of the reguested'extenslon period, October
1, 2026.

[OAR 690-315-0020{3l(•IJ ~
3. Provide evidence of physical work madetoward completion of thewater system, and
of progress made toward making beneficial use of water w thin the permitted time period
(CHART-B); and If applicable, within the timeperiodofthemost recent extension granted
(CHART-C). CHART-B (below) must be completed forall Application for Extension of Time
requests. Use chronological order. (this does NOT include planning, formulating a business
plan, securing financing, letting contracts, purchasing but not installing equipment, surveying,
clearing land, or planting crops)

4/22/11
(date original
ertts-
16846
signed)
8/25/1~
(date
amended
permit
signed, per
T-11630)
2/27/16

3/17/16

3/17/16

3/31/16

Surveyor locatlon survey

Construction ofaccess road to well location slte and pad for parking and mobilization for POA-2

Construction of holding ponds to enable well construction drilling for POA-2

Start ofwell drilling for POA-2 byZollman Drllllng

1900.00

Revised 5/25/2016 Application for an Extension of time for a Permit Page 6 of 10
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4/22/2016
Date the permit specified complete application ofwater to the use shall be made-all permits
contain this date.

354,033.03

366,390.48

"Extended From" datefor complete applicatlon ofwaterused in the 1
(or themostrecent) Application frExtension of Time.

&:.:

>Continuation of well construction (See Invoices attached fromZollman's Larry Burd Well Drilling, LLC
dated 5/3, 5/25, and 6/28/16. Note that some expenses fr,51.-3/,16 Invoice were Incurred prior to
·mans yd

• If exact cost is not known, you must provide your best estimate. a_
4. If this Is not your 1st Application for Ex~~ion JfrTime request, fill out CHART-C
below in addition to CHART-B above. Use chronolo lea/ order.

CHART-

through end
ofJune2016

N/A,Thisismy first application for extension of time request.

"Exten~d T~date for complete a?;,licatlon ofwater resulting from the 111 (or the most recent)
Application for Extension ofTime.

5. Cost of project to date: 366,390.48
(The total combined costfrom CHART-B and CHART-CJ [OAR 690-315-0020(f)]
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ves ]
No 0

YesO
No 0

ves ]
No 0

N/A

ves []
No 0

ee] ves DJ
o X No 0

Yes Yes 0
o J No 0

/)
6. For SurfaceWater Permit Extensions (e.g. S-XXXX or R-X>OOC):
TIP: Report the rate In the some units ofmeasureme77e".f/iedIn the permit.

Maximum rate used to date= cfs (cubic feet per second) or,

Maximum rate used to date=__gpm (galtofutrminute) or,

Acre-feet stored to date =__AF ~

7. For Ground Water Permit Extensions (e.g. G-XXXX):
TIP: Include informationfromALL \1Jf!:thatpertain to this permit, including drilledwells not
currently used. \,'\

[OAR 690-31S·0020(3)(e)(B)J
Provide evidence of the maximum rate (or duty, if applicable) ofwater diverted for
beneficial use under this permit and/or prior extensions of time (if any) made to date.
TIP: Report the rate used to date. Unlessfull beneficial use has been made, this rate wlll be
less than the rate authorized on the permit.

Total Instantaneous rate from all wells utl llzed underthis permit

8. If the drilled location of a well is not authorized on this permit, please specify its
location below, or provide a map showing Its location.

Has or will a Permit Amendment Application been/be filed? YesO NoO
If a Permit Amendment Application has been filed: Transfer No. T-__

Revised 5/25/2016 Application for an Extension of time for a Permit Page 8 oflO
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1,250,000.00

500,000.00

500,000.00
ure to all authorized POU, Including electrical
ps, etc.

apply water to full beneficial use under the terms and

2026

2026

Well# Actual location:___ Well#__ Actual location:
[OAR 690-315-0020(3)e)(C)]

9. Provide the total number of acres irrigated to date under this permit (if applicable).
List by year, the number of acres irrigated each year since permit issuance, and provide a
copy of the application map identifying the acres irrigated. N/A

Total acres irrigated to date: N[A d
Ground Water Permits: Please specify which wells are/utilized for this irrigation.

Well# Acres Well # Acres

Well # Acres Well #--/4,es--
[OAR 690-315-0020(3)(1)0)-] -- --- 1/..
10. Provide a summary of your future plans and schedule to complete the construction of
the water system, and/or apply water to full beneficial use under the terms and conditions
of the permit.

[0AR 690-315-0020(3)g)]

11. Estimated remaining cost to complete the project: 1,2500,000.00
(The total costfrom CHART-E)
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[OAR 690-315-0020(3)(h)]

12. Describe the.reasons why the construction was not completed, and/or water was not
beneficially used within permit time limits. Provide supporting information for the reason(s)
that best fits your circumstances. Include any additional unforeseen events and/or other
governmental regulation or requirements.

Actual construction was not started until earl 2016. This due to the len h of
time to complete a prior transfer application (to add additional POAs to the permit), to arrange
financing, to select and schedule a drilling contractor, ahd,,{o prepare,the site for construction.

[OAR 690·315·0020[3)(k)) 1/ • .
13. Justify the time requested to complete the projectand/or apply th water to full
beneficial use. Include any other information or evidenceto establish that the requested
amount of time is sufficient and that you will be able tocomplete the project within the
amount of time requested. (

Once construction of the existing~ell is e;omplete~~ill need additional time to put the
$

irrigation delivery system in place_ ln addition, I anticipate the need to file a further permit
amendment to address a land exchange with_a nelghiror, as I will need to move 40 acres of
authorized POU from lands lno longer own_to lands that I acquired as part of the exchange.
Meanwhile, my neighbor yill also needto move 40 acres of authorized POU he has under his
own_water_right_permit_from_lands_I_nowyowyn_to lands_that_he_now owns as_a result_of_the
exchange. (See i[-11844.) Firrally, depending on the production of the well currently under
construction, L_maydevelop one or beth of the additional authorized POAs. I anticipate full
bulid out of-my system ho later than October 2026.

•14, Provide any other information you wish OWRD to consider while evaluating your
Appl'catlon for E,,sion ofTlme.

I anticipate th~dditlonal unforeseen circumstances may occur. As such, I am requesting the
maximum al!o¼ed time to complete construction and application ofwater to beneficial use.

Attach permit, and documentation to the application.
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Mer Sec Measured Distances

#«e WM 4 SWSW WELL 1: 480FEETNORTH AND 130 FEET EASTFROM
THE SWCORNEROPSECTfON 4

SN 36 E WM 5 NBSE WELL2: 590 FEET SOt.ITH AND 475 FEETWESTFROM
THEEl/4CORNER OF SECTION 5

SN 36E WM 4 NENW WELL3; 9I5 FEETSOUTHAND 100 FEETWESTFROM
TRBNl/4CORNER OF SECTION 4

The specific limits and conditionso! 1e use are 1ste elow.

APPLICATION FILE NUM

SOURCE OF W THR, IN BIRCH CREEK BASIN

PURP~E10N > 350,0 ACRES

MAXIMUM~I38,,_C~ETPER SECOND

. RCH 1 THROUGH OCTOBER 31

DATE ~ECEMBER 30, 2004

TION:

This correcting superseding permit Is issue1t'6 correct an error In a change in place of use
and describes additional points of appropriation proposed under PermitAmendment( .,,_
Applicatlon T-11630 and approved by Speclal OrderVol. 93, Pages 108-110 entered
August 15, 2014, and correcting order approved b{Speclal OrderVol. 93, Page "2.'.61
entered Ps,v... ~ ~ 'Lol4: This permit supersedes Permit G-17266.;

STATE OF OREGON

COUNTY OF UMATILLA

PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

I
I
I

l
i
~
i
,1
I
.1

II
4
l

l
j
I
l
~
1

l
i
l
!
I
I
I
!
i

The amount of water used for irrigation under this right, together with the amount secured under
any other right existing for the same lands, is limited to a diversion of ONE-EIGHTIETH of one
cubic foot per second and 3.0 acre-feet for each acre irrigated during the irrigation season of each
year.

Appl lention G-16359/1-11630.sah WaterResources Deparlment PERMITG-17294
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THE PLACEOF USE IS LOCATED AS FOLLOWS: PAGE 2

The combined quantity of water diverted at thenet, of appropriation, together with that
diverted at the old point of appropriation, shall not exceed the quantity of water lawfully
available at the original pointof appropriation.

IRRIGATION
Twp Rn Mer Sec 0-0 Acres
SN 36 E WM 4 NE NW 40.0
5N 36 E WM 4 SE NW 40.0
SN 36 E WM 4 NE SW 40.0
SN 36 E WM 4 NWSW 40.0
SN 36 E WM 4 swsw 40.0
SN 36 E WM 4 SE SW 40.0
SN 36 E WM 9 NE NE 20.0
SN 36 E WM 9 NW NE 40.0
5N 36 E WM 9 NENW 40.0
5N 36 E WM 9 SENW 10.0/

Total I350.0

Permit AmendmentT-11630 Conditions
~

Water shall be acquired from the same7.ifer~ original point of appropriation.

Wells 2 and 3 arebecontinuously cased and continuously sealed to a depth greater than 950
feet at a minimum. )

Well cLi~lon in theColumbia River Basalts is limited to development ofone aquifer.A..~,Z,'Measurement,recording and reporting conditions;

B~e water use may begin under this permit, the permittee shall install a
totalizili~ flow meter or other suitable measuring device as approved by the
Director at each point of appropriation, The pennittee shall maintain the meter or
measuring device in good working order.

The permittee shall keep a complete record of the amount of water diverted each
month, and shall submit a report which includes the recorded water-use
measurements to the Department annually or more frequently as may be required
by the Director. Further, the Director may require the permittee to report general
water-use information, including the place and nature of use of water under the
permit.

C. The permittee shall allow the waterrnaster access to the meter or measuring
device; provided however, where any meter or measuring device is located within
a private structure, the watermaster shall request access upon reasonable notice.

D. The Director may provide an opportunity for the permittee to submit alternative
measuring nnd reporting procedures for review and approval.

Appllcatlon G-16359/1'- 1I630.sah Water Resources Department PERMIT G-17294
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PAGE3

The Department requires the water user to obtain, from a qualified individual (see below), and
report annual static water levels for each well on the pennit. The static water level shall be
measured between February 1 and March 31. Reports shall be submitted to the Department
within 30 days of measurement, />
The permittee shall report an initial February/March static '11'-level measurement once well
construction is complete and annual measurements thereafter. Annual measurements are required
whether or not the well is used. The first annual measurement will establish a reference level
against which future measurements will be compared.However, the Director may establish the
reference level based on an analysis of other water-level data. The Director may require the user
to obtain and report additional water levels~• ti year if more data are needed to evaluate the
aquifer system. ,/),_

All measurements shall be made by a certi 1ed water rights examiner, registered professional
geologist, registered professional engineer, licensedwell constructor or pump installer licensed
by the Construction ContractorsBoard. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall bemade with equipment that is accurate to
at least the standards specified I OA ~©~~-Jllie Department requires the individual
performing the measurement to: ~-~

A. Ass~e each measurement with an owner's well name or number and a
Department well log ID; and
Report water levels toatleast the nearest tenth of a foot as depth-to-water below
ground surtaee; and 9
Specifythemethodofmeasurement; and
Certif the accuracy of all measurements and calculations reported to the
Department.

The water use shall~ntinue use of, or reduce the rate or volume of withdrawal from, the
well(s) ifany of'the following events occur: . ·.

AJtJmual water-level measurements reveal an average water-level decli.ne of three
or more feet per year for five consecutive years; or

B. Annual water-level measurements reveal a water-level decline of 15 or more feet
in fewer than five consecutive years; or

C. Annual water-level measurements reveal a water-level decline of 25 or more feet;
or

D. Hydraulic interference leads to a decline of 25 or more feet in any neighboring
well with senior priority.



PERMITG- 17294Water Resources DepartmentApplication G-16359/r- l 1630.sah

PAGE 4
The period of restricted use shall continue until the water level rises above the decline level
which triggered the action or the Department determines, based on the permittee's and/or the
Deportment's data and analysis, that no action is necessary because the aquifer in question can
sustain the observed declines without adversely impacting the resource or causing substantial
interference with senior water rights. The water user shall not alfow excessive decline, as defined
in Commission rules, to occurwithin the aquifer as a result ofuse under this permit. If more than
one well is involved, the water user may submit anal(mative measurement and reporting plan
for review and approval by the Department.

Prior to using water from any well listed on~ermit, the permitteeshall ensure that the well
has been assigned an OWRD Well Identification Number (Well IQ.. tag), which shall be
permanently attached to the well.TheWell ID shall be usedas a reference in any
correspondence regarding the well, including an1/cfrts ofwater use, water level, or pump test
data. (

STANDARD,CO~TIONS

Failure to comply with any of the provisionsof this permitmay result in action including,but not
limited to, restrictions on the us civ7alt~cancellation of the permit.

If the number, loc:ftln-~ource, or eonstructlon ofany well deviates from that proposed In the
permit applicationorrequired by permitconditions, this permitmay be subject to cancellation,
unless the Department~&change in writing.

If sub}an~ inte~~nce..w~water right occurs due to withdrawal ofwater from any
well listed on thispermit, then use of water from the well(s) shall be discontinued or reduced
and/orthe scheduleof withdrawal shall be regulated until or unless the Departmentapproves or
implements an alternative administrative action to mitigate the Interference. The Department
encourages juniorandsenior appropriators to jointly develop plans to mitigate interferences.

The well(s) snrll be constructed in accordance with the General Standards for the Construction
andMaintenance ofWater Wells inOregon. The works shall be equipped with a usable access
port, and mayalso include an air line and pressure gauge adequate to determine water level
el~a~the well at all times.

If the riparian area is disturbed in the process of developing a point of appropriation, the
permittee shall be responsible for restoration and enhancement ofsuch riparian area in
accordance with ODFW's Fish andWildlife HabitatMitigation Policy 0AR 635-415. For
purposes ofmitigation, the ODFWFish andWildlife Habitat MitigationGoals and Standards,
OAR 635-415, shall be followed.

The use may be restricted if the quality ofdownstream waters decreases to the point that those
waters no longer meet existing state or federal water quality standards' due to reduced flows.



T5N, R36E, WM
UMATILLA COUNTY

PERMITAMENDMENT MAP
App G-16359 and Permit G-16846

Change POU and Add POAs

In the name or
LES PETERSON

Revised: 28 DEC 2012

G POA(Authored) 1011639'
POA 1 Is authorized well In SW SW Sec 4, located 480 ft N and 130 It E from SW Corner of Sec • A,

0 POA (Addltlonal) T
POA 2 ts proposed well In NE SE Sec 5, located 590 ft Sand 475 ft W from E 1/4 Corner or Sec 5. S
POA 3 is proposed well In NE NW Sec 4, located 915 f S and 100 ft W from N 1/4 Corner of Sec 4. j

11
n ZJ

1320
i]

7] Pou (unchanged)
POU remains unchanged for most quarter-quarter sections.

OIDl POU (From)
SW SW of Sec 4 (40 ac) will not be Irrigated under this water right.

Pou rro»
NE SE of Sec 5 (40 ac) will be Irrigated under this water right.
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lon Administrator, for
a er esources Department

Application G-16359/T-1 1630.sah

Where two or more water users agree among themselves as to the manner of rotation in the use
ofwater and such agreement is placed inwriting and filed by such water users with the
Watermaster, and such rotation system does not infringe upon such prior rights of any water user
not a party to such rotation plan, the watermaster shall distribut~ewater according to such
agreement. . ~

Prior to receiving a certificate of water right, the permitholcler sha ~ubmit to theWater,¥.Resources Department the results of a pump test meetmg the Depart ent's standards for each
point of appropriation (well), unless an exemptionhas been obtained inwriting under OAR 690-
217. The Director may require water-level 07.p-test data every ten y~thereafter.

This permit is for the beneficial use of water withoutwast . The water user is advised that new
regulations may require the useofbest practi<al 1eci:,16gies or conservation practices to
achieve this end, ,

By law, the land use associated wi ... this water use must be in compliance with statewide land-.,
use goals and any local ack.nowlea~ed.lnna'!\.lse'

Completion of construction and agplicatio.9-of the water shall be made on or.before April 22,
2016. Ifbeneficial useofpermitted waterhas not been made before this date, the permittee may
submit an 8PPl3Jin for extension of time, whichmay be approved based upon themeritof the
application. ( . L
Within one year after makingbeneficialuse of water, the permittee shall submit a claim of
beneficial u "itincludes a map and report, prepared by a Certified Water Rights Examiner.

Issued,to, Z,2o



BEFORE THEWATERRESOURCES DEPARTMENT
OFTHE

STATE OF OREGON

In the Matter of the Proposed Water )
Management and Conservation Plan for the )
City ofMilton-Freewater, Umatilla County )

FINAL ORDER APPROVING A
WATER MANAGEMENT AND
CONSERVATION PLAN

Authority
OAR Chapter 690, Division 086, establishes the process and criteria for approving water
management and conservation plans required under the conditions ofpermits, permit extensions
and other orders of the Department

Findings of Fact

1. The City ofMilton-Freewater (City) submitted a draft Water Management and Conservation
Plan (plan) to the Water Resources Department (Department) on November 30, 2010. The
required statutory fee for review of the plan was received by the Department on December
20, 2010. The plan was required by the final order issued on March 24, 2005, approving the
City's last plan.

2. The Department published notice of receipt of the plan on December 28, 2010, as required
under OAR Chapter 690, Division 086. Timely comments were received from Stoel Rives,
LLP on behalf of Joe Frazier and Les Peterson on January 27, 2011.

3. The Department provided comments on the plan to the City on March 4, 2011 and April 27,
2011. In response to the Department's comments, the City submitted revisions to the plan on
April 18, 2011 and May 31, 2011.

4. Statements made in the revised plan indicate the City may request certification ofwater use
Permits G-4924 (Well No. 1) and G-12582 (Well No. 9) for purposes of redundancy within
their water distribution system. Upon review of these permits, the Department found that the
last authorized date for the complete application ofwater to beneficial use under these
permits is October 1, 1999.

Without the issuance of a final order approving an extension of time for these permits, the
issuance of any water right certificate would be limited to the maximum instantaneous rate of
diversion, consistent with the permit conditions, in which water was appropriated for
beneficial use for not less than 4 hours within an 8 hour period between the dates that the
permits were issued and October 1, 1999.

This is a final order in other than a contested case. This order is subject to judicial review under ORS 183.484. Any
petition for judicial review must be filedwithin the 60-day time period specified by ORS J 83.484(2). Pursuant to
ORS 536.075 and OAR 137-004-0080, youmay petition for judicial review or petition the Director for
reconsideration of this order. A petition for reconsideration maybe granted or denied by the Director, and if no
action is taken within 60 days following the date the petition was filed, the petition shall be deemed denied.

Page 1 of2 Special Order Volume 84, PageSD



5. The Department reviewed the revised plan, as well as the commentreceived, and finds that
the plan is consistent with the relevant requirements under OAR Chapter 690, Division 086.

Conclusion of Law

The Water Management and Conservation Plan submitted by the City ofMilton-Freewater is
consistent with the criteria in OAR Chapter 690, Division 086.

Now, therefore, itis ORDERED:

1. The City ofMilton-Freewater Water Management and Conservation Plan is approved and
shall remain in effect until June 17, 2021, unless this approval is rescinded pursuant to OAR
690-086-0920.

2. The City ofMilton-Freewater shall submit an updated plan meeting the requirements of OAR
Chapter 690, Division 086 (effective November 1, 2002) within 10 years and no later than
June 17, 2020.

3. The City ofMilton-Freewater shall submit a progress report containing the information
required under OAR 690-086-01204) by June 17, 2016.

4­
,"day ofJune, 2011.

a er Right Services Administratorfor
'ARD, DIRECTOR

Mailing date:---------JUL 0 8 2011

Page 2 of2 Special OrderVolume 84, Page (&]



This document was preparedby KerryKavanagh. Ifyou have any questions about any of
the statements containedin this document I ammost likely the bestperson to answeryour
questions. You can reach me at 503-986-0816.

Ifyou have questions about how to file a protest or a request for standing, please refer to
the section in this Final Orderentitled "Hearing andAppeal Rights". Ifyou have previously
filed a protest and want to know its status, please contact PatriciaMcCarty at 503-986­
0820.

Ifyou have other questions about the Department orany ofits programs please contactow
Customer Serice Group at 503-986-0801.

Address all other correspondence to: Water Rights Section, Oregon Water Resources
Department, 725 Summer St NE Ste A, Salem OR 97301-1266, Fax: 503-986-0901.



Oregon Water Resources Department
Water Rights Services Division

Water Rights Application
Number G-16359

Superseding Final Order Incorporating Settlement Agreement

Hearing andAppeal Rights
Under the provisions of ORS 537.170 and ORS 537.622, the applicant may request a
contested case hearing by submitting the information required for a protest under ORS
537.153(6) or ORS 537.621 (7) to the Departmentwithin 14 days after the dateofmailing of
this order as shown below. Ifa contested case hearing is requested, the Department must
schedule one. In the contested case hearing, however, only those issues based on the
modifications to the Proposed Final Order may be addressed.

ORS 536.075 allows for additional appeal rights for other than contested case. This is a
Final Order in other than contested case. This order is subject tojudicial reviewunder ORS
183.484. Any petition for judicial review must be filed within the 60 day time period
specified by ORS 183.484(2). Pursuant to ORS 536.075 and OAR 137-004-0080 you may
either petition for judicial reviewor petition the Director for reconsideration of this order. A
petition for reconsideration may be granted or denied by the Director, and if no action is
takenwithin 60 days following the date the petitionwas filed, the petition shall be deemed
denied.

This statement of judicial review rights does not create a right to judicial review of this
order, ifjudicial review is otherwise precluded by law. Where no changes have beenmade
to a Proposed Final Order on a water right application and no protests have been filed
during the protest period, the Final Order is not subject to judicial review.

Application History
On December 30, 2004, Les Peterson submitted an application to the Department for a
water use permit.

The Department issued a Proposed Final Order on June 7, 2005.

A timely protest was filed by David Filippi, on behalf of the applicant.

On April 15, 2011, the protest was withdrawn.

A Settlement Agreementwas signed by Les Peterson and the Department as ofApril 15
2011.'



On April 22, 2011, the Department issued a Final Order Incorporating Settlement
Agreement approving Appl ication G-16359 and issued Permit G-16846.

On June 21, 2011, on its own motion, the Department issued a Summary Order
reconsidering the Final Order issued April 22, 2011. The Department's reconsideration
was for the purpose of facilitating a settlement agreement and was limited to the Final
Order only and the issue of the application of certain provisions of the Umatilla Basin
Program. The Department's reconsideration did not include or extend to the issuance of
Permits G-16846.

A second Settlement Agreement was signed by Les Peterson, Joe Frazier, Seven Hills
Properties, LLC, the City of Milton-Freewater, and the Department as of June 30, 2011.
The terms of the Settlement Agreement are hereby incorporated into this Final Order.

This document supersedes the April 22, 2011 Final Order Incorporating Settlement
Agreement.

The proposed use would not impair or be detrimental to the public interest.

Order

This document supersedes the April 22, 2011 Final Order Incorporating Settlement
Agreement.

Application G-16359 is therefore approved pursuant to the June 30, 2011 Settlement
Agreement, and Permit G-16846 remains in effect.

DATED June 30, 2011

rd, Director
esources Department



Mailing List for Superseding FO lncorp SA
Copies
pg"cation #G-16369
Original mailed to applicant with claim of beneficial use form:

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

Copies sent to:
1. WRD - File # G-16359
2. WRD - Ken Stahr

FO and Map Copies sent to (remember to reduce copy margins):
3. WRD - Watermaster District#: 5
4. WRD - Regional Manager: NC

Co ies sent to Other Interested Persons CWRE A ent Commenter, etc.
-5. City of Milton-Freewater, PO Box 6, 722 S Main, Milton-Freewater OR 97862
6.Applegate, Steve
_- Steven Applegate Consulting, 3395 Huckleberry Ct S, Salem OR 97302
7. Martha Pagel, Schwabe, Williamson & Wyatt,

530 Center St. NE, STE 400, Salem OR 97301
8.David Filippi, Stoel Rives, LLP, Attorneys at Law,

900 SW Fifth Avenue, Suite 2600, Portland, OR 97204

CASEWORKER : Kerry Kavanagh



BEFORE THE OREGONWATERRESOURCES DEPARTMENT

In theMatter ofWater Right Application )
G-17395 in thename of SevenHills ).
Properties, LLC,Applicant )

and )
WaterRight Application G-16364 in the )
name ofJoe Frazier, Applicant )

and )
WaterRightApplication G-16359 in the )
name ofLes Peterson,Applicant )

and )
The City ofMilton-Freewater, Petitioner )

TheOregonWater Resources Department(the "Department), SevenHills Properties, LLC,
("SevenHills"), Joe Frazier, Les Peterson, and the City ofMilton-Freewater (the "City)
(collectively the "Parties") do hereby stipulate and agree as follows:

A. Background forApplications G-17395, G-16364, G-16359

1. On April 22, 2011, theDepartment issued three Final Orders and three permits, Permit G-
16843 in the name ofSeven Hills Properties, LLC, Permit G-16845 in the name ofJoe
Frazier, and PermitG-16846 in the name ofLes Peterson. On June 21, 2011, the
Department issued a Summary Order reconsidering the three Final Orders. The ·­
Department's reconsideration was for the purpose offacilitating this Settlement
Agreement and was limited to the Final Orders only and the issue ofthe application of
certain provisions ofthe UmatillaBasinProgram. The Department's reconsideration did
not include or extend to the issuance ofPermits G-16843, G-16845, and G-16846.

2. On December 20, 2010, the City ofMilton-Freewater submitted aWater Management
and Conservation Plan (WMCP) to update apreviously approvedWMCP.

3. TheDepartment, the City, and applicants Seven Hills, Frazier and Peterson have agreed
to resolve issues related to concerns about the issuance ofthe three Final Orders and the
approval oftheWMCP in this SettlementAgreement.

B. Terms of theAgreement

I. OWRDwill issue newFinal Orders for Permits G-16843, G-16845 and G-16846, in the
form of Superseding Final Orders Incorporating SettlementAgreementby June 30, 2011,
deleting the paragraph referencing 0AR690-507-0030(3)a)B) in the application
history. OWRDwill also issue the Final Order approving the City's WaterManagement
and Conservation Planby June 30, 2011 (simultaneously with the issuance ofthe other
Final Orders.)

2. The Superseding FinalOrder Incorporating SettlementAgreementfor Application G­
17395 shall reflect the agreement ofthe Parties that PermitG-16843 does not authorize
the withdrawal ofany additionalwater beyond that authorized under Certificate 86441.

Page 1 of3-SETTLEMENTAGREEMENTREGARDJNGAPPLICATIONS G-17395, G-16364, G-16359, AND
MILTON-FREEWATERWATERMANAGEMENT AND CONSERVATION PLAN.

SETTLEMENT AGREEMENT
REGARDING APPLICATIONS
G-17395, G-16364, G-16359, AND
MILTON-FREEWATERWATER
MANAGEMENTAND
CONSERVATION PLAN



3. The Department is implementing anew standard operating procedure to remind entities
thatanupdate ofaWMCP needs to be submitted. The notificationwillbe sent
approximately one year prior to the date for submittal ofthe WMCP update, as specified
in the finalorder thatpreviously approved the WMCP.

4. Each Partyto this SettlementAgreementagrees that the interpretation of OAR 690-507­
0030(3)(a)(B) is in dispute among the Parties, and that for purposes ofcompromise and
settlement ofthe issues the Parties agree that the Superseding Final Orders Incorporating
SettlementAgreement canbe issued simultaneously with theFinal Order approving
Milton-Freewater's WMCP by June 30, 2011.

5. Each Partyto this SettlementAgreement agrees that this SettlementAgreement sets no
precedent regarding the interpretation ofthe above rule for any future application.

6. Until theWMCP is final, which includes aperiod of60 days after the final order on the
WMCP is issued, OWRD willprovide notice to Milton-Freewater ofany new ground
water application thatwould be subject to 0AR 690-507-00303)a)B), andwillprovide
notice to applicants that the same rulemay result in denial ofthe application upon
completion ofthe approval ofMilton-Freewater's updatedWMCP.

7. OWRD has provided to each Partyto this SettlementAgreement awritten memorandum
ofOWRD's view ofthe criteria thatwillbe usedto determine enforcement ofthe decline
conditions in Permits G-16843, G-16845, and G-16846, and the circumstances under
which OWRD will regulate groundwater based on priority date and interference. Seven
Hills, Frazier, Peterson, and the City do not, and have notbeen asked to, consent to,
approve of, or waive any rights with respect to OWRD's views contained in the
memorandum. Inparticular, OWRD has indicated in thememorandum that it interprets
the decline conditions in the Permits as providing OWRD with authority to require the
water user to reduce the rate ofwithdrawal or discontinue use as OWRD deems
necessary, beyond the reduction in rate or volume ofwithdrawal the water userwould
otherwise undertake. Seven Hills, Frazier, and Peterson strongly disagreewith and
dispute the OWRD's interpretation of the decline conditions on this point OWRD
acknowledges this disagreement, and expressly agrees thatneither this Settlement
Agreementnor thememorandum in anyway preclude SevenHills, Frazier, or Peterson
from challenging OWRD's interpretation in any and all administrative andjudicial
forums that Seven Hills, Frazier, and Petersonmay deemnecessary or appropriate.
Similarly, OWRD reserves the option to update or modify thememorandum ifnecessary
to accurately reflect OWRD policies, procedures, and requirements.

8. Each Party to this SettlementAgreementwaives any and all rights to request
reconsideration of, or petition for judicial review of, or appeal the following: the Final
Order onMilton-Freewater's WMCP, this SettlementAgreement, the Superseding Final
Orders Incorporating SettlementAgreement and the Permits for Applications G-17395,
G-16364, and G-16359.

Page 2 of3 - SETTLEMENTAGREEMENTREGARDING APPLICATIONS G-17395, G-16364, G-16359, AND
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C. Consent

1. Each Party to this SettlementAgreement represents, warrants, and agrees that the person
who executed this Agreement on its behalfhas the full right and authority to enter into
this Agreement on behalf of that Party and bind that Party to the terms ofthis Settlement
Agreement.

2. Each Party to this SettlementAgreement certifies thatit has had a reasonable opportunity
to review and request changes to the Settlement Agreement, and that it bas signed this
Settlement Agreement of its own free will and accord.

3. Each Party to this SettlementAgreement certifies that it has read the entire Settlement
Agreement, including the draft Superseding Final Orders Incorporating Settlement
Agreement, and understands and agrees with the contents thereof.

4. Each Party to this Settlement Agreement understands and agrees that this Agreement and
all documents incorporating it by reference set forth the entire Agreement ofthe parties.

5. · Each Party to this Settlement Agreement agrees that nothing in this Settlement
Agreement establishes factual, legal, or policy precedent

6. This Settlement Agreementmay be signed in counterparts.

Seven Hills Properties, LLC Date .

Joe Frazier Date

Les Peterson Date

DateCity ofMilton-Freewater

. :l-
ench, Water Right Services Administrator,

for P · 'p C. Ward, Director
Oregon Water Resources Department

Page 3 of3 - SETTLEMENTAGREEMENT REGARDINGAPPLICATIONS G-17395, G-16364, G-16359, AND
MILTON-FREEWATERWATERMANAGEMENTANDCONSERVATION PLAN.
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C, Consent'

1. Each Party, to this SettlementAgreementrepresents,warrants, and agrees that the person
who executed thisAgreement on its behalfhas the full right and autfron'ty to enter into
this Agreement mtbehalf of thatParty, and: bjnd thatParty to the terms of this.Sertlement
Agreement.

2. Hach Party tothisSettlement A:gr!=!'erQent certifies that it h8$ had a.reasonable opportunity
toreview-and request changes to the Settlement Agreement,. am! that.it has-si_gned this
.Settlem.ep.{ Agreerpent·of its own fi:ee willand accord.

3. Each Party to this Settlement Agreement certifies .that it }las. read the entire Settlement
Agreement, including the draft Superseding Final Or.ders Incorp0niting Settlement
Agreement, and understands and agreeswith the contents thereof.

4. Each Party to thi:s SettlementAgreementunderstands and agrees that thisAgreement and
.all documents incorporating it by reference set forth the entireAgreement ofthe parties..

5. Each Partyto this SettlementAgreementagrees that nothing in this Settlement
Agreement establishes factual, legal,orpolicy precedent.

6. This SettlementAgreementmay besigned in col.interp~.

Seven Hills Properties, LLC

Joe Frazier

LesPeterson

Date

Date •

Dwight French, WaterRightServicesAdministrator, Date
forPhillip C. Ward, Director
Oregon WaterResourcesDepartment
PageJ of3-SEITLEMENTAGREEMENTREGARDINGAPPLICATIONS G-17395, G-16364, G-16359, AND

MILTbN-FREEWATERWATER MANAGEMENT AND CONSERVATION PLAN.



C. Consent

l. EachParty to this SettlementAgreement represents, warrants, and agrees thatthe person
who executed this Agreementon its behalfbas the full right and authority to enter into
this Agreement on behalfofthat Partyand bind thatParty to the terms of this Settlement
Agreement.

2. Each Party to this Settlement Agreementcertifies that itbashada reasonable opportunity
to reviewand request changes to the SettlementAgreement, and that it has signed this
SettlementAgreement ofits own freewill and accord.

3. · Each Party to this Settlement Agreement certifies that it has read the entire Settlement
Agreement, includingthe draft Superseding Final Orders Incorporating Settlement
Agreement, and understandsand agreeswith the contents thereof.

4. EachParty to this SettlementAgreementunderstands and agrees that this Agreementand
all documents incorporating itby reference setforth the entireAgreement oftheparties.

5. Each Party to this SettlementAgre ementagrees that nothing in this Settlement
Agreement establishes factual, legal, or policyprecedent

6. · This Settle:ment Agreement may be signed incounterparts.
I

SevenHills Properties, LLC

Les Peterson

CityofMilton-Freewater

Date

Date

Date

Dwight French. WaterRight Services Administrator, Date
forPhillip C. Ward, Director
Oregon WaterResources Department
Page 3 of3 -SETTLEMENT AGREEMENTREGARDINGAPPLICATIONS G-17395, G-16364,G-16359, AND

MILTON-FREEWATERWATER MANAGEMENTANDCONSERVATIONPLAN.
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I C. Consent

1. Each Party to this Settlement Agreement represents, warrants, and agrees that the person,
who executed thisAgreement on its behalf has the full right and authority to enter into
this Agreement on behalf of that Party and bind that Party to the terms of this Settlement
Agreement.

2. EachParty to this Settlement Agreement certifies that it has had a reasonable opportuni ty
to review and request changes to the SettlementAgreement, and that it has signed this
SettlementAgreement of its own free will and accord. '

3. Each Party to this Settlement Agreement certifies thatit has read the entire Settlement
Agreement, including the draft Superseding Final Orders Incorporating Settlement
Agreement, and understands and agrees with the contents thereof.

4. Each Party to this SettlementAgreement understands and agrees that this Agreement and
all documents incorporating itbyreference set forth the entire Agreement of the parties.

5. Each Party to this Settlement Agreement agrees that nothing in this Settlement
Agreement establishes factual, legal, or policy precedent.

6. This SettlemeD:f Agreementmay be signed in counterparts.

Joe Frazier

Les Peterson

City. ofMilton-Freewater

Date

Date

Date

Date

Dwight French, Water Right Services Administrator, Date
for Phillip C. Ward, Director
Oregon Water Resources Department

Page 3 of3 -SETTLEMENT AGREEMENT REGARDING APPLICATIONS G-17395, G-16364, G-16359, AND
MILTON-FREEWATERWATERMANAGEMENTANDCONSERVATION PLAN. .



C.. Consent

1. Each· Partyto this SettlementAgreement represents, warrants, and agrees· that the person
who executedthis~greem~tjt on itsbehalfhasthe full rightandauthoritytoenter into
this Agreement on behalfofthat·Party. and bind thatPartyto·the terms of:this Settlement
Agreement.

2. Each Party to this SettlementAgreementcertifiesthatithasbad a reasonable opportunity
to. review and request changes tothe SettlementAgreement,. and--that it has signed this
SettlementAgreementofits own freewill and accord.

3. Each Party. tQ thisSettlementAgreementcertifies thatit has reaj the-·e.n_tjre.Settle~e¢
:Agreement, includµig,.fuedraftSuperseding F.inalOrders IncorporatingSettlement
.Agreement, and ua.d'erstandsandagreeswith the contents thereat .

4. EachParty to this SettlementAgreemerrtunderstands ·and agrees that iliis ,Agreementand
all documentsincorporating it by reference setforth the entireAgreernent ofthe parties.

.j.. . Each.~art)' to thisSettlementAgreement agree~ tbiµnothing in this Settlement
Agreementestablishes factual,legal, orpolicyprecedent. ·

6. This SettlementAgreementmay be ~igi,1ed~-~~~~--

Joe Frazier

LesPeterson

CityofMilton-Freewater

-2- 2ol\
Date:

:Pale

Dwight French,WaterRightServices Administrator,
forPhillip C,Ward, Director
.Oregon ·wateiResources Deparfinep.t
Page 3 of3-. SETil:.EMENT.AGR:EEMENT REGARDCNG'APPLICATIONS 'G-f7395, G-i:6364 G-!'6359 AND
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MEMO

To: Mike Ladd and Tony Justus
CC: Martha Pagel, David Filippi
From: Doug Woodcock, FSD Administrator June 23, 2011

RE: Permits G-16843, G-16845, and G-16846: Criteria used to determine enforcement
of the decline conditions and circumstances under which the Departmentwill regulate
groundwater

This memorandum was prepared pursuant to a Settlement Agreement involving the
Applicants/Permit Holders ("Applicants") for the three above-referenced ground water
permits, the City ofMilton-Freewater ("City"), and the Oregon Water Resources
Department ("OWRD.") The purpose of the memorandum is to provide an explanation
to the Applicants and City as to how OWRD interprets certain conditions appearing in
each of the water right permits, and how OWRD intends to regulate groundwater, in the
event such interpretation or regulation becomes necessary.

Pursuant to the Settlement Agreement, the Applicants and the City have not been asked
to consent to, approve of, or waive any rights with respect to the OWRD interpretation
and guidance provided in the memorandum. Similarly, OWRD reserves the option to
update or modify this memorandum ifnecessary to accurately reflect OWRD policies,
procedures, and requirements.

Condition in the Permits:

"The water user shall discontinue use of, or reduce the rate or volume ofwithdrawal
from, the well(s) if any of the following events occur:

A. Annual water-level measurements reveal an average water-level decline of
three or more feet per year for five consecutive years; or

B. Annual water-level measurements reveal a water-level decline of 15 or more
feet in fewer than five consecutive years; or

C. Annual water-level measurements reveal a water-level decline of 25 or more
feet; or

D. Hydraulic interference leads to a decline of 25 or more feet in any neighboring
well with senior priority.

The period of restricted use shall continue until the water level rises above the decline
level which triggered the action or the Department determines, based on the permittee's
and/or the Department's data and analysis, that no action is necessary because the aquifer
in question can sustain the observed declines without adversely impacting the resource or
causing substantial interference with senior water rights. The water user shall not allow
excessive decline, as defined in Commission rules, to occur within the aquifer as a result
of use under this permit. Ifmore than one well is involved, the water user may submit an
alternative measurement and reporting plan for review and approval by the Department."



In the event that annual water-level measurements for awell or wells reveal a water-level
decline specified in the condition language above, in addition to reporting the annuaJ
static water levels for each well on the permit to the Department within 30 days of the
measurements, the water user shall also report what action the water user will take in
response to the decline event. The Department may require the water user to reduce the
rate of withdrawal or discontinue the use as the Department deems necessary .

In the event a neighboring well with senior priority reports a decline of25 feet or more,
the Department, subject to staff availability, will investigate whether hydraulic
interference from one or more of the permitted wells has led to the decline. If the
Department determines that hydraulic interference has led to a decline of25 or more feet
in any neighboring well with senior priority, the Department will notify the water user
that the event described in Condition D listed above has occurred, and that the water user
shall discontinue use, or reduce the rate or volume ofwithdrawal from the well or wells
at issue.



Oregon Water Resources Department
Water Right Services Division

Water Rights Application Number G-16359
Water Rights Application Number G-16364
Water Rights Application Number G-17395

Summary Order

On April 22, 2011, the Department issued a Final Order Incorporating Settlement
Agreement approving Application G-16359 and issued Permit G-16846 in the name of
Les Peterson.

On April 22, 2011, the Department issued a Final Order Incorporating Settlement
Agreement approving Application G-16364 and issued Permit G-16845 in the name of
Joe Frazier.

On April 22, 2011, the Department issued a Final Order approving Application G-17395
and issued Permit G-16843 in the name of Seven Hills Properties, LLC.

Oregon Administrative Rule 137-004-0080(5) states "within 60 calendar days after the
date of the order, the agency may, on its own initiative, reconsider the final order."
Pursuant to this rule, Oregon Water Resources Department is reconsidering the final
orders issued on April 22, 2011 approving applications G-16359, G-16364 and G­
17395. The Department's reconsideration is for the purpose of facilitating a settlement
agreement and is limited to the Final Orders only and the issue of the application of
certain provisions of the Umatilla Basin Program. The Department's reconsideration
does not include or extend to the issuance of Permits G-16846, G-16845, and G-16843.

Pursuant to OAR 137-004-0080(7) the existing final orders and permits remain in effect
during reconsideration until stayed or changed. The permits also remain in effect and
are not subject to stay or change as a result of this Summary Order.

Pursuant to OAR 137-004-0080(8) the Department will issue a Final Order modifying or
confirming the April 22, 2011 Final Orders for each application.

Dated June 21, 2011

wigh r ch, ater Right Services Administrator
forP ilr C. Ward, Director
Oregon Water Resources Department

Summary Order onReconsideration G-16359, 16364, G-17395 1



Mailing List for Summary Order on Recon
Application #G-16359
Original mailed to applicant:

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

Copies sent to:
1. WRD - File # G-16359
2. WRD-Ken Stahr
3. WRD- Watermaster District#: S
4. WRD - Regional Manager: NC

Copies sent to Other Interested_Persons(CRE.Agent,_Commenter,_etc.]
5. City ofMilton-Freewater, PO Box 6, 722 S Main, Milton-Freewater OR 97862
6. Applegate, Steve

Steven Applegate Consulting, 3395 Huckleberry Ct S, Salem OR 97302
7. Martha Pagel, Schwabe, Williamson & Wyatt,

530 Center St. NE, STE 400, Salem OR 97301
8. David Filippi, Stoel Rives, LLP, Attorneys at Law,

900 SW Fifth Avenue, Suite 2600, Portland, OR 97204

CASEWORKER: Kerry Kavanagh Prepared by Patricia McCarty 6/22/11
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STATE OF OREGON REMITTANCE ADVICE

TO SIGN UP FOR DIRECT DEPOSIT PAYMENT SERVICE AND RECEIVE CONVENIENT, -
ELECTRONIC PAYMENTS! LOG-ON TO http://egov.oregon.gov/DAS/SCD/SFMS/a~h.shtml
ON THE INTERNET. CL CK ON: FORMS AND BROCHURES THEN SELECT DIRECT
DEPOSIT (ACH) AUTHORIZATION FORM.

quited %l/
9VWARRAJ'JT NO.

122209020
WATER RESOURCES DEPARTMENT (503) 986-0926 EXT.

INVOICE NO. INVOICE DATE INVOICE DESCRIPTION AGY DOCUMENT AMOUNT-- 76077 I G-16359 REVENEU REFUND 690 VP033043 50.00
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I II

I
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ISSUE DATE: WARRANT AMOUNT

STEVE APPLEGATE
04/28/11 50.00

VENDOR NAME:
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STATE OF OREGON

COUNTY OF UMATILLA

PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

The_specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: G-16359

SOURCE OF WATER: A WELL IN BIRCH CREEK BASIN

PURPOSE OR USE: IRRIGATION OF 350.0 ACRES

MAXIMUM RATE: 4.38 CUBIC FEET PER SECOND

PERIOD OF USE: MARCH 1 THROUGH OCTOBER 31

DATE OF PRIORITY: DECEMBER 30, 2004

WELL LOCATION: SW SW , SECTION 4, T5N, R36E, W.M.; 480 FEET NORTR &
130 FEET EAST FROM SW CORNER, SECTION 4

The amount of water used for irrigation under this right, together with
the amount secured under any other right existing for the same lands, is
limited to a diversion of ONE-EIGHTIETH of one cubic foot per second and
3.0 acre-feet for each acre irrigated during the irrigation season of
each year.

II

II

II

II THE PLACE OF USE IS LOCATED AS FOLLOWS:

III
'I[

NE ¼NW¼ 40.0 ACRES
SE ¼NW¼ 40.0 ACRES
NE % SW 40.0 ACRES
NW % SW % 40.0 ACRES
SW¼ SW¼ 40.0 ACRES
SE % SW¼ 40.0 ACRES

SECTION 4

II

II
NE %NE 20.0 ACRES
NW ¼ NE 40 . 0 ACRES
NE NW 40.0 ACRES
SE % NW 10.0 ACRES

SECTION 9
TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M.

Application G-16359 Water Resources Department PERMIT G-16846
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Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the permittee
shall install a totalizing flow meter or other suitable
measuring device as approved by the Director at each point of
appropriation. The permittee shall maintain the meter or
measuring device in good working order.

B. The permittee shall keep a complete record of the amount of
water diverted each month, and shall submit a report which
includes the recorded report water-use measurements to the
Department annually or more frequently as may be required by
the Director. Further, the Director may require the permittee
to report general water-use information, including the place
and nature of use of water under the permit.

C. The permittee shall allow the watermaster access to the meter
or measuring device; provided however, where any meter or
measuring device is located within a private structure, the
watermaster shall request access upon reasonable notice.

D. The Director may provide an opportunity for the permittee to
submit alternative measuring and reporting procedures for
review and approval.

The Department requires the water user to obtain, from a qualified
individual (see below), and report annual static water levels for each
well on the permit. The static water level shall be measured between
February 1 and March 31. Reports shall be submitted to the Department
within 30 days of measurement.

The perrnittee shall report an initial February/March static water-level
measurement once well construction is complete and annual measurements
thereafter. Annual measurements are required whether or not the well is
used. The first annual measurement will establish a reference level
against which future measurements will be compared. However, the
Director may establish the reference level based on an analysis of other
water-level data. The Director.may require the user to obtain and report
additional water levels each year if more data are needed to evaluate
the aquifer system.

All measurements shall be made by a· certified water rights examiner,
registered professional geologist, registered professional engineer,
licensed well constructor or pump installer licensed by the Construction
Contractors Board. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall be made with
equipment that is accurate to at least the standards specified in OAR
690-217-0045. The Department requires the individual performing the
measurement to:

Application G-16359 Water Resources Department PERMIT G-16846
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A. Associate each measurement with an owner's well name or number
and a Department well log ID; and

B. Report water levels to at least the nearest tenth of a foot as
depth-to-water below ground surface; and

C. Specify the method of measurement; and
D. Certify the accuracy of all measurements and calculations

reported to the Department.

The water user shall discontinue use of, or reduce the rate or volume of
withdrawal from, the well(s) if any of the ·following events occur:

A. Annual water-level measurements reveal an average water-level
decline of three or more feet per year for five consecutive
years; or

B. Annual water-level measurements reveal a water-level decline
of 15 or more feet in fewer than five consecutive years; or

C. Annual water-level measurements reveal a water-level decline
of 25 or more feet; or

D. Hydraulic interference leads to a decline of 25 or more feet
in any neighboring well with senior priority.

The period of restricted use shall continue until the water level rises
above the decline level which triggered the action or the Department
determines, based on the permittee's and/or the Department's data and
analysis, that no action is necessary because the aquifer in question
can sustain the observed declines without adversely impacting the
resource or causing substantial interference with senior water rights.
The water user shall not allow excessive decline, as defined in
Commission rules, to occur within the aquifer as a result of use under
this permit. If more than one well is involved, the water user may
submit an alternative measurement and reporting plan for review and
approval by the Department.

Prior to using water from any well listed on this permit, the permittee
shall ensure that the well has been assigned an OWRD Well Identification
Number (Well ID tag), which shall be permanently attached to the well.
The Well ID shall be used as a reference in any correspondence regarding
the well, including any reportsof water use, water level, or pump test
data.

STANDARD CONDITIONS

Failure to comply with .any of the provisions of this permit may result
in action including, but not limited to, restrictions on the use, civil
penalties, or cancellation of the permit.

If ·the number, location, source, or construction of any well deviates
from that proposed in the permit application or required by permit
conditions, this permit may be subject to cancellation, unless the
Department authorizes the change in writing.

I

II

II
II

I

11 11 Application G-16359 Water Resources Department PERMIT G-16846
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If substantial interference with a senior water right occurs due to
withdrawal of water from any well listed on this permit, then use of
water from the well(s) shall be discontinued or reduced and/or the
schedule of withdrawal shall be regulated until or unless the Department
approves or implements an alternative administrative action to mitigate
the interference. The Department encourages junior and senior
appropriators to jointly develop plans to mitigate interferences.

The well(s) shall be constructed in accordance with the General
Standards fer the Construction and Maintenance of Water Wells in Oregon.
The works shall be equipped with a usable access port, and may also
include an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

If the riparian area is disturbed in the process of developing a point
of appropriation, the permittee shall be responsible for restoration and
enhancement of such riparian area in accordance with ODFW's Fish and
Wildlife Habitat Mitigation Policy OAR 635-415. For purposes of
mitigation, the ODFW Fish and Wildlife Habitat Mitigation Goals and
Standards, OAR 635-415, shall be followed.

The use may be restricted if the quality of downstream waters decreases
to the point that those waters no longer meet existing state or federal
water quality standards due to reduced flows.

Where two or more water users agree among themselves as to the manner of
rotation in the use of water and such agreement is placed in writing and
filed by such water users with the watermaster, and such rotation system
does not infringe upon such prior rights of any water user not a party
to such rotation plan, the watermaster shall distribute the water
according to such agreement.

Prior to receiving a certificate of water right, the permit holder shall
submit to the Water Resources Department the results of a pump test
meeting the Department's standards for each point of appropriation
(well), unless an exemption has been obtained in writing under OAR 690­
217. The Director may require water-level or pump-test data every ten
years thereafter.

This permit is for the beneficial use of water without waste. The water
user is advised that new regulations may require the use of best
practical technologies or conservation practices to achieve this end.

By law, the. land use associated with this water use· must be in
compliance with statewide land-use goals and any local acknowledged
land-use plan.

Application G-16359 Water Resources Department PERMIT G-16846
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Completion of construction and application of the water shall be made
within five years of the date of perm.it issuance. If beneficial use of
permitted water has not been made before this date, the permittee may
submit an application for extension of time, which may be approved based
upon the merit of the application.

Within one year after making beneficial use of water, the permittee
shall submit a claim of beneficial use, which includes a map and report,
prepared by a Certified Water Rights Examiner.

Issued April 2-2, 2011

for Phillip C. Ward, Director
Water Resources Department

Application G-16359
Basin 7

Water Resources Department
Volume 1 WALLA WALLA R

PERMIT G-16846
5



Mailing List for FO incorp SA & Permit Copies
A lication #G-10359

Original mailed to applicantwith claim of beneficial use form:

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

iled
By:
g,,+{pr

on:z4/!I
Copies sent to:
1. WRD - File# G-16359
2. WRD- Ken Stahr

FO and Map Copies sent to {remember to reduce copy margins):
3. WRD- Watermaster District #: 5
4. WRD - Regional Manager: NC

Copies sent_to Other Interested Persons_(CRE,Agent,Commenter,_etc.)
/5. City ofMilton-Freewater, PO Box 6, 722 S Main, Milton-Freewater OR 97862.
6.Applegate, Steve

Steven Applegate Consulting, 3395 Huckleberry Ct S, Salem OR 97302

,/Martha Pagel, Schwabe, Williamson &Wyatt, 530 Center St. NE, STE 400, Salem OR 97301

)ID 'dF·1· .. 'av 11pp1,
Stoel Rives, LLP, Attorneys at Law, 900 SW Fifth Avenue, Suite 2600, Portland, OR 97204

CASEWORKER: Kerry Kavanagh



Oregon Water Resources Department
Water Rights Services Division

Water Rights Application
Number G-16359

Final Order Incorporating Settlement Agreement

Hearing and Appeal Rights
Under the provisions of ORS 537.170 and 0RS 537.622, the applicant
may request a contested case hearing by submitting the information
required for a protest under ORS 537.153(6) or ORS 537.621(7) to
the Department within 14 days after the date of mailing of this
order as shown below. If a contested case hearing is requested, the
Department must schedule one. In the contested case hearing,
however, only those issues based on the modifications to the
Proposed Final Order may be addressed.

ORS 536. 075 allows for additional appeal rights for other than
contested case. This is a Final Order in other than contested case.
This order is subject to judicial review under ORS 183.484. Any
petition for judicial review must be filed within the 60 day time
period specified by ORS 183.484(2). Pursuant to ORS 536.075 and OAR
137-004-0080 you may either petition for judicial review or
petition the Director for reconsideration of this order. A petition
for reconsideration may be granted or denied by the Director, and
if no action is taken within 60 days following the date the
petition was filed, the petition shall be deemed denied.

This statement of judicial review rights does not create a right to
judicial review of this order, if judicial review is otherwise
precluded by law. Where no changes have been made to a Proposed
Final Order on a water right application and no protests have been
filed during the protest period, the Final Order is not subject to
judicial review.

Application History
On December 30, 2004, Les Peterson submitted an application to the
Department for a water use permit.

The Department issued a Proposed Final Order on June 7, 2005,
proposing to deny the application because the use is not allowable
under Oregon Administrative Rule (0AR) 690-507-0030(3) (a) (B).

A timely protest was filed by David Filippi, on behalf of the
applicant.

On April 15, 2011, the protest was withdrawn.

A Settlement Agreement was signed by all parties as of April 15,
2011. The terms of the Settlement Agreement have been incorporated
into this Final Order and a copy of the Settlement Agreement is
included below.



The proposed use would not impair OJ? be detrimental to the public
interest, but the Department's continuing evaluation reveals that
the Proposed Final Order requires modification to correctly
describe the classification of proposed use.

The proposed well for G-16359 is located in the basalt reservoir
within a five-mile radius of the City of Milton-Freewater (City)
municipal wells. Under OAR 690-507-0030 (3) (a) {B), ground water use
from the basalt reservoir within a five-mile radius around any
municipal well of the City of Milton-Freewater could be limited to
only municipal uses, group domestic uses, or statutorily exempt
ground water uses if the City has an approved water management and
conservation plan in effect. The City's water management and
conservation plan was no longer in effect as of October 2, 2010;
therefore 0AR 690-507-0030(3) (a) (B) will not affect this
application.

The proposed use of irrigation is allowable under OAR 690-507­
0030 {3) (a) (A).

Order

Application G-16359 is therefore approved with these modifications
to the Proposed Final Order and pursuant to the Settlement
Agreement, and Permit G-16846 is issued as limited by the
conditions set forth therein.

DATED April ZZ, 2011

for Phillip C. Ward, Director
Water Resources Department

This document was prepared by Kerry Kavanagh. Ifyou have any questions about any ofthe
statements contained in this documentIam mostlikelythe bestperson to answeryour questions. You
can reach me at 503-986-0816.

Ifyou have questions abouthow tofile aprotestor a requestfor standing, please refer to the section
in this Final Order entitled "Hearing andAppeatRtghts". Ifyou havepreviouslyfiledaprotestand
want to know its status, please contactPatriciaMcCarty at 503-986-0820.

Ifyou have other questions about the Department or any ofits programs please contact our
Customer Service Group at 503-986-0801.

Address all other correspondence to: Water Rights Section, Oregon WaterResources Department,
725 Summer StNE Ste A, Salem OR 97301-1266, Fax: 503-986-0901.- -
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Peterson G-16359 Permit Fee

Client Number

Matter Number

Client Name

Matter Name

Amount

Date

Payee

Description

Attorney Number
and initials

66249

1

Peterson Farms

Water

400.00

April 15, 2011

392/DEF

RECEIVED
OVER THE COUNTER

approved by:

RECEIVED
APR 1 B 2011

WATER RESOURCES DEPT
SALEM. OREGON

6.7%



ATTORNEYS AT LAIV

April 15, 2011

VIAOVERNIGHT DELIVERY

DAVIDE. FILIPPI
Direct (503) 294-9529
defilippi@stoel.com

900 S.W. FlflhAvenue. Suite 2600
Portland, Oregon 97204
maln S0l.l24.JJ80
fax 503 220.2480
www.stoel.com

Ms. Patricia McCarty
Oregon Water Resources Department
725 Summer StreetNE, Suite A
Salem, OR 97301

RE: Permit for ground water application G-16359 (Pe'tcrson)

Dear Ms. McCarty:

Enclosedplease find a check in the amount of $400 for the outstanding fees associated with the
above-referenced application.

"}y. 2f-
David E. Filippi

Enclosure

70645777.1 0066249-00001

RECEIVED
OVER THE COUNTER

Minnesota Oregon Utah tashington

RECEIVED
APR 18 2011

WATER RESOURCES DEPT
SALEM, OREGON



FO Checklist

Application#: G-163!59 ~pplicant: LES P&:TERS©N

o Yes
V0,­

LWithin Nort 1 mpqua settlement reach and issuing permit spreads ee as been updated

LName and/or address has changed or been assigned □ Yes pN
If new:-----------------------------~~---------

~spond to significant comments, issues, or disputes related to the proposed use ofwater. .IN/A

/A'rcected landowner(s) have been notified f/A o Yes □ No, send a letter to landowners before FO issuance.

farify names/add1·esse-s of affected landowners, and those who commented and/or paid $10 fee. 0N7A

JipFO conclusions re · · · · · , · · ·
f' 1so:_of}0"1z-'1192<dz1<<b21re41drill><---/'

Water Amount (0)

JS' CFS/AF

__ Addi@ _

__ Addi@__

Base Fee

$300 I $500
$700 I $1000

\
\

~SWW IfGW and interference, copy form for Stahr. r)<l"'Kl!A•
Add'! o POD/POA o use +

(base)

EXAM FEEREQUfRED

EXAM FEE PAID

STILL OWED

+ ==
(Q) (total exam fee)

90o RECORDING FEE REQUIRED $300 I 40 $900

.90o RECORDING FEE PAID °9 -fsTILL OWED -}f- /so

LfO w/ draft permit; still needed:
rees

easement
st water contract

_ approved dam plans & specs
_ land use approval
_ well construction approval

6o w/ pem1it # _FOtodeny
refundS

Name: Kerry Kavanagh Date: 4/13/2011 \\.4_,,
Peer Reviewer:JeanaEastman""

The purpose of1hls chucklis1 isto be used ns II worki11g,doc11111c111 byDepartment staffto id in the pro1h1c1lo11 of1hc t'clmcd lnilinl Rcvfow, l'i'oposcd Finni Order, or Finni Order. It is not intended to be a
completerecord of all factors which were considered to produce lhcdoc11mcn1, nor is it intended to serve nny purpQse all1cr than 1hn1 s101ed nbovc. TI1c rcln1ed lnilinl Review Proposed Finni Order r-· 1Order is imcnded to stand alonens 1hc record of factors considered in ils production. • ' or mn
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Patricia McCarty

From: Filippi, David [DEFILIPPI@stoel.com]
Sent: Friday, April 15, 2011 8:24 PM
To: Patricia McCarty (patricia.e.mccarty@state.or.us)
Cc: 'Les Peterson'
Subject: Peterson settlement agreement
Attachments: Peterson settlement agrmt.pdf

Hello Patricia,

Please find attached a signed copy of the Peterson settlement agreement. Per our discussion
today, Les has signed and dated the settlement agreement, and then hand-corrected the
applicationnumber in several places, andthen initialed each change. I understand thatyou will
have Dwight also initial each of these changes. Also, I sent to your attention today a check in the
amount of $400 for the outstanding fees, as described in the draft FO. It should arrive on
Monday. Please let me know if youneed anything further.

David.

David E. Filippi
Stoel Rives LLP [900 SW Fifth Ave., Suite 2600 I Portland, OR 97204
Direct: (503) 294-9529 I Fax: (503) 220-2480 I defilippi(@.stoel.com I www.stoel.com

4/18/2011



Oregon
Jahn A. Kitzhaber, MD,Governor

Water Resources Department
NorthMall Qffke Building

725 Summer Street NE, Suite A
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

a
VIA FIRST CLASS MAIL

April 14, 2011

Les Peterson
1415 Highland Road
Walla Walla, WA 99362

David Filippi
Stoel Rives, LLP
900 SW FifhAve., Suite 2600 [ Portland, OR 97204

Re: Application G-16359

Dear Mr. Peterson and Mr. Filippi:

Enclosed are a settlement agreement, draft final order and draft permit for the above application. Please
review them and if they are satisfactory, sign the settlement agreement and mail it back to me. After the
settlement agreement is received, the caseworker will process the permits.

Ifyou have any questions, please contact me at the number below.

Sincerely,

/2coo»jay
Patricia McCarty
Protest Program Coordinator
Water Rights Division
Phone: 503-986-0820

enc.



BEFORE THE OREGONWATERRESOURCES DEPARTMENT

In the Matter ofWater Right
Application G-16359in the Name of
Les Peterson

)
)
)

SETTLEMENT
AGREEMENT

The OregonWater Resources Department (the "Department") and Les Peterson
("Applicant") do hereby stipulate and agree as follows:

A. Background

1. On December 30, 2004, Les Peterson submitted to the Department an application for a
groundwater permit (Application G-16359).

2. On February 18, 2005, the Department issued Initial Review Determinations (the "Initial
Review") regarding Application G-16364. The InitialReview stated: "The use of4.38
cubic feetper second from awell in Birch Creek Basin for irrigation use on 350 acres is
allowable fromMarch 1 through October 31 ofeach year." The Initial Reviewalso
explained that the Department's conclusions were subject to change if a Water
Management and Conservation Plan ("WMCP") submitted by the City ofMilton­
Freewater (the "City") were approved before the Proposed Final Order ("PFO") protest
deadline for the application passed.

3. The public comment period for Application G-16364 closed on March 22, 2005. No
written comments were received during the 30-day period.

4. OnMarch 24, 2005, the Departmentapproved the City's WMCP. The final order
approving the WMCP stated: "The City ofMilton-Freewater Water Management and
Conservation Plan is approved and shall remain in effect until October 1, 20 10, unless
this approval is rescinded pursuant to OAR 690-086-0920."

5. On June 7, 2005, the Department issued a PFO that recommended denial ofApplication
G-16359 on the basis that, following approval of the City's WMCP, the applicable basin
plan prohibits the use ofgroundwater for agricultural purposes if the source of
groundwater is a basalt reservoirwithin a five-mile radius ofany municipal well.

6. On July 22, 2005, Les Peterson submitted a timely protest and request for hearing
("Protest"). The City ofMilton-Freewater submitted a timely request for standing.

7. On September 2, 2010, Les Peterson (regarding Application G-16359) and Joe Frazier
(regarding Application G-16364) formally requested a consolidated contested case
hearing for their respective protests to the PFOs issued by the Department regarding their
respective applications.

8. As ofOctober 2, 2010, the City's WMCP was no longer in effect.

Pagel of3 -SETTLEMENT AGREEMENT APPLICATION G-16359



9. The Department and Les Peterson agree that the issues raised in the Protest can be
resolved solely on the following terms.

B. Consent

1. Les Peterson hereby acknowledges that he has read and understands the terms ofthis
Agreement, and the terms ofthe draft Final Order Incorporating SettlementAgreement
and draft Permit for Application G-16364 which are hereby incorporated by reference as
if set forth fully herein.

2. Les Peterson understands and agrees that thisAgreement and all documents incorporated
by reference set forth the entireAgreement of the parties.

3. Les Peterson understands and agrees that th.is Agreement and the Final Order
Incorporating Settlement Agreement and Permit issued pursuant to this Agreement
constitute the complete and final resolution of the protest to G-16364.

4. Les Peterson waives any and all rights to petition for judicial review of thisAgreement,
waives any and all rights to request reconsideration, petition for judicial review or appeal
the Final Order Incorporating Settlement Agreement for Application G-16364 issued by
OWRD.

C. Terms of the Agreement

1. Upon signing this Settlement Agreement, Les Peterson withdraws his Protest and his
request for a consolidated contested case hearing.

2. OWRDwill issue a Final OrderIncorporating SettlementAgreement consistent with this
Agreement and will issue a Permit consistent with the attached draft Permit.

3. Each Party to this Settlement Agreement represents, warrants, and agrees that the person
who executed this Agreement on its behalfhas the full right and authority to enter into
this Agreement on behalf of that Party and bind that Party to the terms ofthis Settlement
Agreement.

4. Each Party to this Settlement Agreement certifies that it has bad a reasonable opportunity
to review and request changes to the Settlement Agreement, and that it has signed this
Settlement Agreement of its own free will and accord.

5. Each Party to this SettlementAgreement certifies that it has read the entire Settlement
Agreement, including the draft Final Order Incorporating SettlementAgreement and draft
Permit, and understands and agreeswith the contents thereof.

6. The Parties agree that nothing in this Settlement Agreement establishes factual, legal, or
policy precedent.

Page 2 of3 - SETTLEMENTAGREEMENT APPLICATION G-16359



7. This SettlementAgreement may be signed in counterparts.

Les Peterson

, · r Right Services Administrator,
for Philip . Ward, Director
Oregon · ater Resources Department

Page 3 of3-SETTLEMENT AGREEMENT APPLICATIONG-16359
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Date



Oregon Water Resources Department
Water Rights Services Division

Water Rights Application
Number G-16359

Draft Final Order Incorporating Settlement Agreement

Hearing and Appeal Rights
Under the provisions of ORS 537.170 and ORS 537.622, the applicant
may request a contested case hearing by submitting the information
required for a protest under ORS 537.153(6) or ORS 537.621(7) to
the Department within 14 days after the date of mailing of this
order as shown below. If a contested case hearing is requested, the
Department must schedule one. In the contested case hearing,
however, only those issues based on the modifications to the
Proposed Final Order may be addressed.

ORS 536.075 allows for additional appeal rights for other than
contested case. This is a Final Order in other than contested case.
This order is subject to judicial review under ORS 183.484. Any
petition for judicial review must be filed within the 60 day time
period specified by ORS 183.484(2). Pursuant to ORS 536.075 and OAR
137-004-0080 you may either petition for judicial review or
petition the Director for reconsideration of this order. A petition
for reconsideration may be granted or denied by the Director, and
if no action is taken within 60 days following the date the
petition was filed, the petition shall be deemed denied.

This statement of judicial review rights does not create a right to
judicial review of this order, if judicial review is otherwise
precluded by law. Where no changes have been made to a Proposed
Final Order on a water right application and no protests have been
filed during the protest period, the Final Order is not subject to
judicial review.

Application History
On December 30, 2004, Les Peterson submitted an application to the
Department for a water use permit.

The Department issued a Proposed Final Order on June 7, 2005,
proposing to deny the application because the use is not allowable
under Oregon Administrative Rule (OAR) 690-507-0030(3) (a) (B).

A timely protest was filed by David Filippi, on behalf of the
applicant.

On 201l, the protest was withdrawn.

A Settlement Agreement was signed by all parties as of
_______ , 2011. The terms of the Settlement Agreement have been
incorporated into this Final Order and a copy of the Settlement
Agreement is included below.



The proposed use would not impair or be detrimental to the public
interest, but the Department's continuing evaluation reveals that
the Proposed Final Order requires modification to correctly
describe the classification of proposed use.

The proposed well for G-16359 is located in the basalt reservoir
within a five-mile radius of the City of Milton-Freewater (City)
municipal wells. Under OAR 690-507-0030(3) (a) (B), ground water use
from the basalt reservoir within a five-mile radius around any
municipal well of the City of Milton-Freewater could be limited to
only municipal uses, group domestic uses, or statutorily exempt
ground water uses if the City has an approved water management and
conservation plan in effect. The City's water management and
conservation plan was no longer in effect as of October 2, 2010;
therefore 0AR 690-507-0030(3) (a) (B) will not affect this
application.

The proposed use of irrigation is allowable under 0AR 690-507­
0030 (3) (a) (A).

Order

Application G-16359 is therefore approved with modifications to the
Proposed Final Order. Upon payment of outstanding fees in the
amount of $400, a permit shall be issued authorizing the proposed
water use.

Failure to meet this requirement within 60 days from the date of
this Final Order may result in the proposed rejection of the
application.

If you need to request additional time, your written request should
be received in the Salem office of the Department within 60 days of
this Final Order. The Department will evaluate the request and
determine whether or not the request may be approved.

DATED

- - - DRAFT - - ­

for Phillip C. Ward, Director
Water Resources Department



This document was prepared by Kerry Kavanagh. 1fyou have any questions about any ofthe
statements containedin this documentIam most likelythebestperson to answeryour questions. You
can reach me at 503-986-0816.

Ifyou have questions abouthow tofile aprotest or a requestfor standing, please refer to the section
in this Final Order entitled "Hearing andAppealRights". Ifyou havepreviouslyfiledaprotestand
want to know its status, please contact Patricia McCarty at 503-986-0820.

1Jyou have other questions about the Department or any of its programs please contact our
Customer Service Group at 503-986-0801.

Address all other correspondence to: Water Rights Section, Oregon Water Resources Department,
725 Summer StNESte A, Salem QR 97301-1266, Fax: 503-986-0901.



DRAFT This is not a permit.
STATE OF OREGON

COUNTY OF UMATILLA

DRAFT PERMIT TO APPROPRIATE THE PUBLIC WATERS

DRAFT

THIS DRAFT PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: G-16359

SOURCE OF WATER: A WELL IN BIRCH CREEK BASIN

PURPOSE OR USE: IRRIGATION OF 350.0 ACRES

MAXIMUM RATE: 4.38 CUBIC FEET PER SECOND

PERIOD OF USE: MARCH 1 THROUGH OCTOBER 31

DATE OF PRIORITY: DECEMBER 30, 2004

WELL LOCATION: SW % SW , SECTION 4, T5N, R36E, W.M.; 480 FEET NORTH &
130 FEET EAST FROM SW CORNER, SECTION 4

The amount of water used for irrigation under this right, together with
the amount secured under any other right existing for the same lands, is
limited to a diversion of ONE-EIGHTIETH of one cubic foot per second and
3.0 acre-feet for each acre irrigated during the irrigation season of
each year.

THE PLACE OF USE IS LOCATED AS FOLLOWS:

NE % NW 40.0 ACRES
SE % NW % 40. 0 ACRES
NE ¼ SW % 40.0 ACRES
NW¼ SW 40.0 ACRES
SW ¼ SW¼ 40.0 ACRES
SE % SW 40.0 ACRES

SECTION 4
TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M.

Application G-16359 Water Resources Department PERMIT DRAFT
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THE PLACE OF USE IS LOCATED AS FOLLOWS (CONTINUED) :

NE ¼ NE % 20.0 ACRES
NW %% NE %% 40.0 ACRES
NE %% NW % 40.0 ACRES
SE %% NW 10.0 ACRES

SECTION 9
TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M.

Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the permittee
shall install a totalizing flow meter or other suitable
measuring device as approved by the Director at each point of
appropriation. The permittee shall maintain the meter or
measuring device in good working order.

B. The permittee shall keep a complete record of the amount of
water diverted each month, and shall submit a report which
includes the recorded report water-use measurements to the
Department annually or more frequently as may be required by
the Director. Further, the Director may require the permittee
to report general water-use information, including the place
and nature of use of water under the permit.

C. The permittee shall allow the watermaster access to the meter
or measuring device; provided however, where any meter or
measuring device is located within a private structure, the
watermaster shall request access upon reasonable notice.

D. The Director may provide an opportunity for the permittee to
submit alternative measuring and reporting procedures for
review and approval.

The Department requires the water user to obtain, from a qualified
individual (see below}, and report annual static water levels for each
well on the permit. The static water level shall be measured between
February 1 and March 31. Reports shall be submitted to the Department
within 30 days of measurement.

The perrnittee shall report an initial February/March static water-level
measurement once well construction is complete and annual measurements
thereafter. Annual measurements are required whether or not the well is
used. The first annual measurement will establish a reference level
against which future measurements will be compared. However, the
Director may establish the reference level based on an analysis of other
water-level data. The Director may require the user to obtain and report
additional water levels each year if more data are needed to evaluate
the aquifer system.

Application G-16359 Water Resources Department PERMIT DRAFT
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All measurements shall be made by a certified water rights examiner,
registered professional geologist, registered professional engineer,
licensed well constructor or pump installer licensed by the Construction
Contractors Board. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall be made with
equipment that is accurate to at least the standards specified in OAR
690-217-0045. The Department requires the individual performing the
measurement to:

A. Associate each measurement with an owner's well name or number
and a Department well log ID; and

B. Report water levels to at least the nearest tenth of a foot as
depth-to-water below ground surface; and

C. Specify the method of measurement; and
D. Certify the accuracy of all measurements and calculations

reported to the Department.

The water user shall discontinue use of, or reduce the rate or volume of
withdrawal from, the well(s) if any of the following events occur:

A. Annual water-level measurements reveal an average water-level
decline of three or more feet per year for five consecutive
years; or

B. Annual water-level measurements reveal a water-level decline
of 15 or more feet in fewer than five consecutive years; or

C. Annual water-level measurements reveal a water-level decline
of 25 or more feet; or

D. Hydraulic interference leads to a decline of 25 or more feet
in any neighboring well with senior priority.

The period of restricted use shall continue until the water level rises
above the decline level which triggered the action or the Department
determines, based on the permittee's and/or the Department's data and
analysis, that no action is necessary because the aquifer in question
can sustain the observed declines without adversely impacting the
resource or causing substantial interference with senior water rights.
The water user shall not allow excessive decline, as defined in
Commission rules, to occur within the aquifer as a result of use under
this permit. If more than one well is involved, the water user may
submit an alternative measurement and reporting plan for review and
approval by the Department.

Prior to using water from any well listed on this permit, the permittee
shall ensure that the well has been assigned an OWRD Well Identification
Number (Well ID tag), which shall be permanently attached to the well.
The Well ID shall be used as a reference in any correspondence regarding
the well, including any reports of water use, water level, or pump test
data.

Application G-16359 Water Resources Department PERMIT DRAFT
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STANDARD CONDITIONS

Failure to comply with any of the provisions of this permit may result
in action including, but not limited to, restrictions on the use, civil
penalties, or cancellation of the permit.

If the number, location, source, or construction of any well deviates
from that proposed in the permit application or required by permit
conditions, this permit may be subject to cancellation, unless the
Department authorizes the change in writing.

If substantial interference with a senior water right occurs due to
withdrawal of water from any well listed on this permit, then use of
water from the well ( s) shall be discontinued or reduced and/or the
schedule of withdrawal shall be regulated until or unless the Department
approves or implements an alternative administrative action to mitigate
the interference. The Department encourages junior and senior
appropriators to jointly develop plans to mitigate interferences.

The well(s) shall be constructed in accordance with the General
Standards for the Construction and Maintenance of Water Wells in Oregon.
The works shall be equipped with a usable access port, and may also
include an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

If the riparian area is disturbed in the process of developing a point
of appropriation, the permittee shall be responsible for restoration and
enhancement of such riparian area in accordance with ODFW's Fish and
Wildlife Habitat Mitigation Policy 0AR 635-415. For purposes of
mitigation, the ODFW Fish and Wildlife Habitat Mitigation Goals and
Standards, OAR 635-415, shall be followed.

The use may be restricted if the quality of downstream waters decreases
to the point that those waters no longer meet existing state or federal
water quality standards due to reduced flows.

Where two or more water users agree among themselves as to the manner of
rotation in the use of water and such agreement is placed in writing and
filed by such water users with the watermaster, and such rotation system
does not infringe upon such prior rights of any water user not a party
to such rotation plan, the watermaster shall distribute the water
according to such agreement.

Prior to receiving a certificate of water right, the permit holder shall
submit to the Water Resources Department the results of a pump test
meeting the Department's standards for each point of appropriation
(well), unless an exemption has been obtained in writing under OAR 690-
217. The Director may require water-level or pump-test data every ten
years thereafter.

Application G-16359 Water Resources Department PERMIT DRAFT
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This permit is for the beneficial use of water without waste. The water
user is advised that new regulations may require the use of best
practical technologies or conservation practices to achieve this end.

By law, the land use associated with this water use must be in
compliance with statewide land-use goals and any local acknowledged
land-use plan.

Completion of construction and application of the water shall be made
within five years of the date of permit issuance. If beneficial use of
permitted water has not been made before this date, the permittee may
submit an application for extension of time, which may be approved based
upon the merit of the application.

Within one year after making beneficial use of water, the permittee
shall submit a claim of beneficial use, which includes a map and report,
prepared by a Certified Water Rights Examiner.

Issued

DRAFT - THIS IS NOT A PERMIT

for Phillip C. Ward, Director
Water Resources Department

Application G-16359
Basin 7

Water Resources Department
Volume 1 WALLA WALLA R

PERMIT DRAFT
5
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Mailing List for FO Copies
A lication #G-16359

Original mailed to applicant with claim of beneficial use form:

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

Copies sent to:
1. WRD - File # G-16359
2. WRD- Ken Stalu·

FO and Map Copies sent to (remember to reduce copv margins):
3. WRD - Watermaster District #: 5
4. WRD - Regional Manager: NC

Copies Mailed
By:----

(SUPPORT STAFF)

on:----
(DATE)

Copies sent to Qther Interested Persons_(CRE,Agent, Commenter,etc.)
5. City ofMilton-Freewater, PO Box 6, 722 S Main, Milton-Freewater OR 97862

6. Applegate, Steve
Steven Applegate Consulting, 3395 Huckleberry Ct S, Salem OR 97302

7. Martha Pagel, Schwabe, Williamson & Wyatt, 530 Center St. NE, STE 400, Salem OR 97301

8. David Filippi,
Stoel Rives, LLP, Attorneys at Law, 900 SWFifth Avenue, Suite 2600, Portland, OR97204

CASEWORKER: Kerry Kavanagh
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Kerry Kavanagh

From: Marc Norton

Sent: Tuesday, April 12, 2011 12:53 PM

To: Jeana Eastman; Mike Zwart

Cc: Kerry Kavanagh

Subject: RE: quick review/discussion on G-16359, G-16364, and G-17395
Hello Jeana and Kerry,

Please use 7N with water level to be measured in February or March. Irrigation begins in March
sometimes, depending on the year. Any questions, call or e-mail.

Marc

From: Jeana Eastman
Sent: Monday, April 11, 2011 5:27 PM
To: Marc Norton; Mike Zwart
Cc: Kerry Kavanagh; Jeana Eastman
Subject: quick review/discussion on G-16359, G-16364, and G-17395

Hi Marc / Mike ­

I'm writing for a quick review/discussion (hopefully!) on G-16359,G-16364, and G-17395.

All are within a 5-mi radius of M-F's city wells, however, M-F's wmcp has expired and the Dept has
decided to proceed with permits for these apps since the 5-mi radius rule no longer applies.

In 2005, Mike reviewed G-16359 and G-16364 and recommended "7d, Feb 15 - Mar 15",

In 2010, Marc reviewed G-17395 and recommended "7"

Today Dwight shared his opinion that all three permits have the same condition, and that his hope is
that "7n" would be the agreed-upon condition.

I'm requesting that you two review/discuss this as appropriate and let me know the condition(s) GW
recommends for all three apps.

Please let me know if you have questions.
Thanks,

Jeana Eastman
Water Rights Caseworker
voice 503.986.0859

4/13/2011
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BEFORETHEOREGONWATERRESOURCES DEPARTMENT

Inthe Matter ofWaterRight
ApplicationG-16359 in the Name of
Les Peterson

)
)
)

SETTLEMENT
AGREEMENT

The OregonWater Resources Department (the "Department") andLes Peterson
("Applicant") do hereby stipulate and agree as follows:

A.

1.

2.

3.

4.

5.

6.

7.

8.

Background

OnDecember 30, 2004, Les Petersonsubmitted to the Department an applicationfor a
groundwaterperit(Application G-168°%g8 9n111%°

OnFebruary 18, 2005, the Department issyd Initial Review Determinations (the "Initial
Review") regardingApplicationG-163W.1fbe Initial Review stated: "The use of4.38
cubic feetper secondfroma well inBirch CreekBasin for irrigationuse on 350 acres is
allowable fromMarch 1 throughOctober 31 of eachyear."The Initial Review also
explained that the Department's conclusions were subject to change ifaWater
Management and ConservationPlan ("WMCP") submittedby the City ofMilton­
Freewater (the "City")were approvedbefore the ProposedFinal Order ("PFO") protest
deadline for the application passed. ,o[

re °' 441+
Thepublic comment period forApplication G-16364closed onMarch22, 2005. No
written commentswerereceived during the 30-dayperiod.

OnMarch24, 2005, the Department approved the City's WMCP. The final order
approving theWMCP stated: "The City ofMilton-FreewaterWater Management end
ConservationPlan is approved end shall remain in effect untilOctober 1, 2010, unless
this approval is rescindedpursuant to OAR 690-086~0920."

OnJue 7, 2005, theDepartment issued a PFO that recommended denial ofApplication
G-16359 on the basis that, following approval ofthe City's WMCP, the applicable basin
planprohibits the use of groundwater for agricultural purposes ifthe source of
groundwater is a basalt reservoir within a five-mile radius of anymunicipal well.

On July22, 2005, Les Petersonsubmitted atimelyprotest andrequest for hearing
("Protest"). The CityofMilton-Freewater submitted a timely request for standing.

OnSeptember 2, 2010, Les Peterson (regardingApplicationG-16359) andJoe Frazier
(regardingApplication G-16364) formally requested a consolidated contested case
hearingfor their respective protests to the PFOs issuedby the Department regardingtheir
respective applications.

As of October 2, 2010, the City's WMCP was no longer in effect.

Page 1 of3 --SETTLEMENTAGREEMENT APPLICATIONG-16359
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9. The Department andLes Peterson agree that the issues raised in the Protest can be
resolvedsolely on the followingterms.

B. Consent

1. Les Petersonherebyacknowledges thathe has read andunderstands the terms of thls
Agreement, and the terms ofthe draft Final Order Incorporating Settlement Agreement
and draftPermit forApplicationG-16364which arehereby incorporated by reference as
if set forth fully herein. 51 3.Af

2. Les Petersonunderstands and agrees that this Agreement and all documents incorporated
byreference set forth the entire Agreement of the parties.

3. Les Petersonunderstands and agrees that thisAgreement and the Final Order
IncorporatingSettlement Agreement and Permit issuedpursuant to thisAgreement
constitute the complete and final resolutionofthe protest to G-16304. 6'1 L D

•#-
4. Les Petersonwaives anyand all rights to petition for judicial review ofthis Agreement,

waives any andall rights to request reconsideration, petitionfor judicial review or appeal
the Final Order Incorporating Settlement Agreement for ApplicationG-163f issuedby

ov. " 44.%
C. Terms of the Agreement

l. Uponsigning this SettlementAgreement, LesPetersonwithdraws his Protest and his
request for a consolidated contested casehearing.

2. OWRDwill issue aFinalOrder Incorporating SettlementAgreement consistent with this
Agreement andwill issue a Permit consistentwith the attached draft Permit.

3. EachParty to this SettlementAgreement represents, warrants, and agrees that theperson
who executed this Agreement on its behalfhas the full right and authority to enter into
this Agreement onbehalfofthat Party andbind thatPartyto the terms ofthis Settlement
Agreement.

4. Each Partyto this SettlementAgreement certifies that it hashadareasonable opportunity
to review and request changes to the Settlement Agreement, andthat it has signed this
SettlementAgreement of its ownfree will andaccord.

5. EachParty to this Settlement Agreement certifies that it bas read the entire Settlement
Agreement, includingthe ch-aft Final Order Incorporating SettlementAgreement and draft
Permit, andunderstands and agreeswith the contents thereof.

6. The Parties sgree that nothing in this Settlement Agreement establishes factual, legal, or
policyprecedent.

Page2 of3 -$ETTLEMBNTAGREE.MENT APPLICATIONG-16359
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7. This SettlementAgreement-may be signed in counterparts.

Les Peterson

<g,Ah,a,%'.,,
te icesAdministrator,

, eotor
0 ResourcesDepartment

Page 3 of3 -SEITLEMENTAGREEMENT APPLICATION G-16359
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BEFORE THE OREGONWATER RESOURCES DEPARTMENT

IntheMatter ofWater Right
Application G-16359i theName ofLes Peterson

)
)
)

SETTLEMENT
AGREEMENT

The OregonWaterResources Department (the "Department'') andLes Peterson
("Applicant") do herebystipulate and agree as follows:

A.

1.

2.

3.

4,

5.

6.

7.

8.

Background

OnDecember 30, 2004, Les Peterson submitted to the Department an applicationfor a
erowmndwaterrermnit (A4plication G-16%%p.N' 9n1 414%°I

On February 18, 2005, the Department issggd InitialReview Determinations (the "Initial
Review") regardingApplicationG-1634?h1e Initial Review stated: "The use of4.38
cubic feet per second from a well inBirchCreek Basin for irrigation use on350 acres is
allowable from lvf.arch 1 through October 31 ofeachyear." The InitialReview also
explained that the Department's conclusions were subject to change if a Water
Management and ConservationPlan ("WMCP") submitted by the City ofMilton­
Freewater (the "City")were approvedbefore the ProposedFinal Order ("PFO")protest
deadlinefor the applicationpassed. A' +-3ls " (IT
The public comment period forApplication G-163a"f"closed onMarch22, 2005. No
writtencommentswere received duringthe 30-dayperiod.

OnMarch24, 2005, the Department approved the City'sWMCP. The final order
approving the WMCP stated: "The City ofMilton-FreewaterWater Management and
ConservationPlanis approved and shall remain in effect until October 1, 2010, unless
this approval is rescindedpursuant to OAR690--086-0920."

On June 7, 2005, theDepartment issued aPFO that recommended denial ofApplication
G-16359 on the basis that, following approval ofthe City'sWMCP, the applicable basin
planprohibits theuse of groundwater for agriculturalpurposes ifthe source of
groundwater is abasalt reservoir within a five-mile radius of anymunicipalwell.

OnJuly22, 2005, Les Petersonsubmitted timely_protest and request forbearing
("Protest"). The CityofMilton-Freewater submitted atimely request for standing.

OnSeptember2, 2010, Les Peterson (regarding Application G-16359) and Joe Frazier
(regardingApplicationG-16364) formallyrequested a consolidated contested case
bearingfor thcir respective protests to the PFOs issuedby the Department regardingtheir
respective applications.

As ofOctober2, 2010, the City's WMCP was no longer in effect.

Page 1 of3 -SETTLEMENTAGREEMENT APPLICATIONG-16359
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9. The Department and Les Peterson agree that the issues raised in the Protest canbe
resolved solely on the following terms.

B. Consent

1. Les Peterson hereby acknowledges that he has read and understands the tenns of this
Agreement, aod the terms ofthe draft Final Order Incorporating Settlement Agreement
and draft Permit for Application G- 16364which are hereby incorporated by reference as
if set forth fully herein. 51 3.Mf

2. Les Peterson understands endagrees that this Agreement and all documents incorporated
byreference set forth the entireAgreement of the parties.

3. Les Peterson understands and agrees that thisAgreement and the Final Order
Incorporating Settlement Agreement and Permit issued pursuant to thisAgreement
constitute the complete and final resolution ofthe protest to G-16364. f7,p.R

4. Les Peterson waives any and all rights to petitionforjudicial review of this Agreement,
waives any and all rights to request reconsideration, petition for judicial review or appeal
the Final.Order IncorporatingSettlement Agreement for ApplicationG-16364'issuedby

ow. "" 34%
C. Terms ofthe Agreement

1. Uponsigning this SettlementAgreement, LesPetersonwithdraws his Protest and his
request for a consolidated contested case bearing.

2. OWRD will issue a FinalOrder Incorporating SettlementAgreement consistent with this
Agreement andwill issue a Permit consistent with the attached draft Permit.

3. Each Party to this SettlementAgreement represents, warrants, and agrees that the person
who executed this Agreementon its behalfbas the full rightand authority to enter into
this Agreement on behalf of that Party andbind thatPartyto the terms ofthis Settlement
Agreement.

4. Each Partyto this SettlementAgreement certifies that ithas had a reasonable opportunity
to review and request changes to the Settlement Agreement, and that it bas signed this
Settlement Agreement of its own freewill and accord.

5. Each Party to this Settlement Agreement certifies that it has read the entire Settlement
Agreement, includingthe draft Final Order Incorporating Settlement Agreement and draft
Permit, and understandsand agreeswith the contents thereof.

6. The Parties agree that nothing in this Settlement Agreement establishes factual, legal, or
policy precedent.

Page2 of3 -SETILEMENTAGREEMfil.l"T APPLICATIONG-16359
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7. This Settlement Agreementmay be slgned in counterparts.

Les Peterson

r Right ServicesAdministrator,
forPI p . Ward, Director
Oregon ater Resources Department

Page3 of3-SET'll.EMBNTAGREEMENT APPLlCATION <H63S9

Date'



regon
#2±» ._L,A

Water R~sources _Department f
North Mall Office Building

725 SummerStreet NE, SuiteA
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904 •

John A. Kitzhaber, MD, Governor

March 4, 2011

City ofMilton-Freewater
Attn: Linda Hall, City Manager
PO Box 6
Milton-Freewater, OR 97862

SUBJECT: Water Management and Conservation Plan

Dear Ms. Hall: ·

Our Department has completed a review of the City ofMilton-Freewater's Water
Management and Conservation Plan (WMCP) submitted on November 30, 2010. The
associated fee of $1600 for review of the WMCP was received by the Department on
December 12, 2010.

Pursuant to OAR 690-086-0905 (2002], the Department published notice of the
availability of the plan for review on December 28, 2010. Comments were received from
David E. Filippi of Stoel Rives, LLP on behalf of Joe Frazier and Les Peterson on
January 27, 2011, by the 30-day public comment period deadline. A copy of the
comments received are attached for your reference.

Overall, the City's plan was good and includes most of the elements required by OAR
690-086 [2002]. Our main concerns about the plan revolve around the need to address all
of the City's water rights and the need for clarification regarding the use ofWell No. 1
under Permit G-4924.

Based on information provided in Section 5.3 and Section 5.4 Pg. 5-3& 5-4) of the
City's WMCP, it appears the City plans to utilize water from Well No. 1 to meet its
20-year projected demands for water. Atthis time, the City's water rights on Well No. I
are as follows: Certificate 12070 for 673 gpm (1.5 cfs), and Permit G-4924 for 898 gpm
(2.0 cfs). Permit G-4924 has not yet certificated and the authorized date for the complete
application ofwater to beneficial use under the permit has expired. Therefore, if in the
next 20 years, the City plans to access any water from Well No. 1 under Permit G-4924,
then the required items under OAR 690-086-1070(5)(a)(b)(c), (6)Amd (7) must be
addressed. Additionally, the City may need to submit an Application for a Permit
Extension ofTime for Permit G-4924.

Furthermore, the authorized date for the complete application ofwater to beneficial use
from Well No. 9 under Permit G-12582 has expired, so a Permit Extension of Time may
be necessary for this permit as well.



WMCP Review
March 4, 2011
Page 2 of 3

If the City intends to apply for any Permit Extension(s) of Time under OAR 690-315, you
should be aware that the date for submittal of a WMCP set forth in the conditions of a final
order approving thatExtension of Timemay result in a different submittal deadline than
the one resulting from this review. The results of our review are provided in the attached
worksheet.

At this time, there are two alternatives available to the City in response to this review.
The City may choose to:

1. Identify information inthe draft plan that we may have missed that would alter
the results of the review and provide a basis for concluding that the plan is fully
consistent with OARChapter 690, Division 86 [2002]; or

2. Modify the draft plan to address the deficiencies identified in the attached
comments and worksheet.

Please notify us by Monday, April 4, 2011, ofthe alternative you wish to pursue or if
you would like additional time to evaluate these alternatives. Ifyou select to modify your
plan under Alternative 2, please indicate the date by which you can submit the additional
information. If you do not notify us by Friday, June 3, 2011, of the alternative you wish
to pursue, we will issue a proposed final order on your water management and
conservation plan as we understand it now.

We appreciate your cooperation in this effort and your commitment to water conservation.
Ifyou have any questions, please do not hesitate to contact me at 503-986-0880.

Water Management and Conservation Analyst
Field Services Division

Enclosures: OWRD's completed ReviewMatrix
Copy of comments received on WMCP

cc: WMCP File
MikeLadd,North CentralRegional Manager
Tony Justus,District #05Watermaster
PatriciaMcCarty, WRD ProtestCoordinator
Anderson, Perry & Assoc., 190I N. Fir Street, La Grande, OR 97850
MarthaPagel,Schwabe,Williamson & Wyatt, The Equitable Center, 530CenterStreet NE Suite 400 Salem OR 97301
David Filippi, Stoel Rives, LLP, 900SWFifhAve., Suite 2600, Porland, OR 97204'

I

.!
I

'I.

,.



Water ResourcesDepartment
Municipal WaterManagement and Conservation Plan (WMCP)Review Worksheet

(OARChapter 690, Division 086 -2002)

«

City ofMilton-FreewaterSupplier:

Reviewer: Lisa Jaramillo.......­Date: February 1 7,2011

Reason for submittal Submitted as an update to·a previously
· ofthe WMC'.:P: approved WMCP.

-
ORS 536.050(1)(u) - Fees for Water Management and Conservation Plans
-$800- for examinationofaPlan submitted by a Meets the requirement
municipal water supplier serving a population of $1600 paid on 12-20-2010.1,000 or fewer; or

..
2009 population served = 6,465$1600- for examination ofa Plan submitted by

a municipal water supplier serving apopulation
ofmore than 1,000.

- -
a

OAR 690-086-0125 - Additional Requirements
;

Meets the requirement.(5) A list ofthe affected local governments to
whom the draft planwas made available See: Section ES.I Pg. ES-1)
pursuant to O120(8) and a copy ofany comments
on the plan provided by the local governments; Shared withUmatilla County.

(6) A proposed date for submittal ofan updated Meets the requirement.
plan within no more-than IO years based on the See: Section ES.2 Pg. ES-3)
proposed schedule for implementation of
conservation measures, any relevant schedules
for other community planning activities, and the
rate ofgrowth or other changes expected by the
water supplier; or an explanation ofwhy
submittal ofan updated plan is unnecessary and
should not be required by the Department; and

(7) If themunicipal water supplier is requesting Does not apply.
additional time to implement metering as See: Section 3.4 (Pg. 3-2)
required under OAR 690-086-0150(4)(b) or a
benchmark established in apreviously approved The system is fullymetered.
plan, documentation showing additional time is
necessary to avoid unreasonable and excessive I

costs.

OAR 690-086-0140-Water Supplier Description
{I) A description ofthe supplier's source(s) of Meets the requirement.
water; including diversion, storage and

See: Sections 2.2, 2.5 & 2.7(Pg. 2-2-2-12), Figures 2-10 & 2-11regulation facilities; exchange agreements;
intergovernmental cooperation agreements; and and the North and South Water SystemMaps.
water supply or delivery contracts; See also: Section 1.1 Pg. 1-1) ¥
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(2) A delineation ofthe cum:.ent service areas and Clarification is neededto fullymeetthe requirement.
an estimate of the population served and a See: Section '.2.1 (P.g. 2-1 & 2-2) and Figure 1-1
description ofthe methodology(ies) used to
make the estimate; 2009 population served = 6,465

¢-

p The City's WMCP indicates that, "Thepresentservice area
consists ofthe developed lands within the boundariesofthe City
Limits and some areas outside the CityLimits within the Urban

II Growth Boundary." TheWMCP also indicates that, "The 2009
preliminarypopulation estimatefor the City ofMilton-Freewater
is 6,465."

- Based upon the above· statements, it is unclear whether the
population figurerefers to only thepopulation within the -
boundaries ofthe City Limits or whether it also includesthe
population outside the City Limits but within the Urban Growth
Boundary.

l

• In order to fully meet the requirement, please clarifywhether
the 2009 populationfigure of 6,465 represents the entire
population served, both within and outside the City Limits
boundary.

(3) An assessment of the adequacy and Additional information is needed to fullymeet the requirement.
reliability ofthe existing water supply

See: Section 2.6 Pg.2-11 & 2-12)considering potential limitations on continued or
expanded use under existing water rights See also: Section 2.5 Pg. 2-9-2-11)
resulting from existing and potential future
restrictions on the community's water supply; The Departmentunderstands that the City has notutilized its surface

water rights from the Walla Walla River for almost 50 years due to..
rising operating costs associated with treatment of the water.

b- However, because the City still holds severalsurface water
I lights, an assessment of the adequacy and reliability of the City's
I

surface water supply should be provided.

NOTE regarding comments received:
Thepublic comments received on the City 's WMCP indicatedadditional
information was needed, andfocused on the needfor an economic
feasibility assessmentfor bringing WellNo. 1 back online and the needfor

I
the WMCP to discuss how they would respond to a long-termpower
disruption at the wells.

The Department has determined, however, that the MCP adequately
addresses the City'splanfor responding to a long-termpower disruption
at the wells (See: Water CurtailmentElement- Section 4.3 on Pg. 4-2).
Additionally, the Department has determined that an economicfeasibility

«
assessmentfor bringing WellNo. 1 back online is not needed to satisfy this
requirement.



(4) A quantification ofthe water delivered bythe
water supplier that identifies current and
available historic average annual water use, peak

-c- seasonal use, and average andpeak day use;

'I

I

I

I

I

I

I

II

I

l
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Additional information isneeded to fullymeet the requirement.
See: Section 2.3 (Pg. 2-7-2-9)and Figures 2-1-2-9

IJii- The text under "Peak Daily Demands" on Page 8 and the Table
at the top of Page 2-9 appear to provide current average day and
current peak day figures from Year 2009. In order to fully meet
the requirement, however, please also provide the following
information:

• Available historic average day use; and
• Available historic peak day, use.

The information provided in Figures 2-1 through 2-8 is great to
represent current and historic monthly water use and peak
seasonal use from the wells for the past decade. However, it is
difficult to decipher Figures 2-2 through 2-8 because the
"Month-Year" axis values show 5-digit numbers rather than a
month and year value.

• Pleasemodify Figures 2-2 through 2-8 so the "Month-Year"
axis values are clearly identified.

Additionally, while Figures 2-1 through 2-8, appear to represent
current and historic monthly water use and peak seasonal use
from each well for the past decade and Figure 2-9 shows the
percentage of the total water use supplied from each well for the
past year, the WMCP does not appear to identify the City's
average annual water use (as a total from all sources), nor does it
identify the City's peakseasonal use (as a total from all sources).

In order to fully meet the requirement, please provide a
quantification of the City's total water use as follows:

• Current average annual water use;
• Available historic average annual water use;
• Current peak seasonal use; and
• Available historic peak seasonal use.

I

• I
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GENERAL COMMENT- Pertaining to OAR690-086-0140(5) below;
I> The listing ofwater rights on Pages 2-4 through 2-7 of the City's WMCP needs clarification and

additional information to address allof the items required by this section of the rules. In order to
satisfy the rule requirements, please provide the following information, as specified in the
Department's comments for. 0AR 690-086-0140(5) below.

..►. Additionally, the WMCP does not addres_s all of the water rights held by the City. As part of the
City's previously approved July 2000 WMCP, the City agreed to complete certain Work Plan
activities. One of the Work Plan items required the City to provide a complete list of their current
water rights, along with correct priority dates.
Therefore, in order to fully meet the requirement and satisfy the Work Plan established under the
City's previous WMCP, the current October 2010 WMCP must discuss the City's other water
rights, which are listed below:
• Application G-14665 / Permit G-13488 (No Certificate issued)
• Application R-69553 / Permit R-11219 (No Certificate issued)
• Application S-69266 / Permit S-50962 (No Certificate issued)

Certificate 3285 (Application S-3982 / Permit S-2391)
• Certificate 12919 (Walla Walla River Decree)
• Certificate 15559 (Application S-11067/ Permit S-7830)
• Certificate 41022 (Application G-4667 / Permit G-4391)
• Certificate 82171 (Application S-55136 I Permit S-41598)

Transfer T-8626 (Sp. Or. Vol. 58, Pg. 363-367)

NOTE: A tabular list incorporating all of the City's water rights and columns for all of the required
items was created and attached for your review and reference. (An electronic copy of this water
rights inventory table can be made available to you.)



II

II
i"
I
I

II
I

I

I

I
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(5) A tabular list ofwaterrights held by the municipal water supplier that includes the following information:
(a) Application, permit, transfer, and certificate Clarification and additional information is needed to fully meet the
numbers (as applicable); requirement.

I

See: Table in Sec. 1.1 (Pg. 1-2) and Table in Sec. 2.2 (Pg. 2-4-2-7)

Section 1.1 Table (Pg. 1-2):
»Well No. 9--

The "Certificate Number" identified for Well No. 9 is incorrect.
No certificate has been issued yet. The numbers associated with
Well No. 9 should be as follows:

• Application: G-13494
• Permit: G-12582
• Certificate: NIA

Section 2.2 Table (Pg. 2-4-2-7):
►Well No. 1­

The manner inwhich the water right numbers are presented in
the Table is a little confusing. It should be made clear thata
water right certificate has not yet been issued for the right
associated with Application G-5389/Permit G-4924, as shown
below:

• Application: U-109
• Permit: U-102
• Certificate: 12070

►Well No. 9-
The "Certificate Number" identified for Well No. 9 is incorrect.
No certificate has been issued yet. The numbers associated with
Well No. 9 should be as follows:

• Application: G-13494
• Permit: G-12582
• Certificate: NIA

• Application: G-5389
• Permit: G-4924
• Certificate: NIA

I

'I

I

Additional InformationNeeded:~► In addition to the above items, no description of the City's other
water rights was found in the WMCP. In order to fully meet the
requirement, the WMCP should also address this requirement in
relation to the other water rights held by the City, as specified in
the Department's "General Comment-Pertaininu to OAR 690­>
086-0140(5)" above.



I

I

(b) Priority date(s);
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Clarification and additional information is needed to fully meet the
requirement.
See: Table in Sec. 1.1 (Pg. 1-2) and Table in Sec. 2.2 (Pg. 2-4-2-7)

Section 1.1Table (Pg. 1-2):
p>Well No. 9- .

The "Priority Date" identified for Well No. 9 is incorrect. The
priority date associated withWell No. 9 (authorized under
Permit G-12582) should be as follows:

• February 27, 1996

Section 2.2 Table (Pg. 2-4- 2-7):
►Well No. 9-

The "Priority Date" identified for Well No. 9 is incorrect. The
priority date associated with Well No. 9 (authorized under
Permit G-12582) should be as follows:

• February 27, 1996

Additional Information Needed:
p In addition to the above items, no description of the City's other

water rights was found in the WMCP. In order to fully meet the
requirement, the WMCP should also address this requirement in
relation to the other water rights held by the City, as specified in
the Department's "General Comment--Pertaining to OAR 690­
086-0140(5)" above.

{c) Source(s) ofwater; Additional information is needed to fully meet the requirement.
See: Table in Sec. 1.1 (Pg. 1-2) and Table in Sec. 2.2 (Pg. 2-4-2-7)

b- No description of the City's other water rights was found in the
WMCP. In order to fully meet the requirement, the WMCP
should also address this requirement in relation to the other water
rights held by the City, as specified in the Department's
"General Comment -Pertaining to 0AR 690-086-0140(5)"
above.
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(d) Type(s) ofbeneficial uses specified in the Additional information is needed to fully meet the requirement.
right; See: Table in $ec. 1.1 (Pg,. 1-2) and Tabie in Sec. 2.2 Pg. 2-4 - 2-7)

I Section 1.1 Table (Pg. 1-2):
I ►Well No. 1-

The manner in which the "type ofuse" is presented in the Table
is a little confusing. It should be made clear that the authorized
type of use under each water right is as follows:

• Certificate: 12070 (Application U-109 /Permit U-102)
Type of use = Domestic, Industrial, Commercial and

II Municipal
I
I • Permit: G-4924 (Application G-5389)
I 'I Typeof use =Municipal Only

•' I

Section 2.2 Table (Pg. 2-4 - 2-7):
►Well No. 1-.

The manner in which the "type of use" is presented in the Table
- I is a little confusing. It should be made clear that the authorized

'I type ofuse under each water right is as follows:
I

• Certificate: 12070 (Application U-109 / Permit U-102)
Type ofuse =Domestic, Industrial, Commercial and
Municipal

• Permit: G-4924 (Application G-5389)
II Type of use=Municipal Only
I
I

Additional Information Needed:► In addition to the above items, no description of the City's other
I water rights was found in the WMCP. In order to fully meet the
I
I requirement, theWMCP should also address this requirement in

'I relation to the other water rights held by the City, as specified in
I the Department's "General Comment - Pertaining to OAR 690-

086-0140(5)" above.
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(e)Maximum instantaneous and annual quantity Clarification and adclitional information is needed to fully meet the
ofwater allowed under each right; , requirement.

I
See: Table in Sec. 1.1 (Pg. 1-2) and Table in Sec. 2.2 (Pg. 2-4-2-7)

I

Section 1.1 Table (Pg. 1-2):
pWeH No. 9--

The authorized "Rate" for Well No. 9 is incorrectly identified as
3.3 cfs (1,481 gpm). The maximum rate allowed underPermit
G-12582 for Well No. 9 should be listed as follows:

I • 3.34 cfs (1,499 gpm) ..
.·

.. Section 2.2 Table (Pg. 2-4-2-7):
t,,- Well No. 9-

The authorized "Rate" for Well No. 9 is incorrectly identified as_..
3.3 cfs (1,481 gpm). The maximum rate allowed under Permit
G-12582 for Well No. 9 should be listed as follows:

• 3.34 cfs (1,499 gpm)

l Additional Information Needed:
b- In addition to the above items, no description of the City's other

water rights was found in the WMCP. In order to fully meet the
requirement, the WMCP should also address this requirement in
relation to the other water rights held by the City, as specified in
the Department's "General Comment -Pertaining to OAR 690-
086-0140(5)" above.

I
II NOTE regarding comments received:

Thepublic comments received on the City 's WMCPfocused on the
maximum annual usefrom WellNo. 4.

The Department has determined that no additional informationfor Well
No. 4 is needed to meet this requirement because information isprovided

I in the WMCP that clearly indicates the City is not currently using WellNo.
I 4 (i.e., NotActive).

See Pg. 2-5 ofMCP.



II

I
l
l

I

(f) Maximum instantaneous and annual quantity
ofwater diverted under each right to date;
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Clarification and additional information is needed to fully meet the
requirement.
See: Water Rights Table in Sec. 2.2 (Pg. 2-4-2-7)and Figure 2-9

I► The Water Rights Table on Page 2-4 provides the "maximum
instantaneous" and "maximum annual" quantities ofwater used
to date from Well No. 1. However, in order to fully meet the
requirement, please indicate how much of those quantities
appropriated from Well No. 1 were drawn underCertificate
12070 and how much were drawn under Permit G-4924.

► The data provided in Figure 2-9 shows the City's annual water
production over several years (2000-2008), as well as the portion
of those annual totals supplied by each well as a percentage.

• While this is good information, it would be helpful if the
quantities (in million gallons) associated with those
percentages were also shown.

• Additionally, the annual quantity ofwater used under Well
No. 1 needs to be broken down by water right. In order to
fully meet the requirement, please indicate how much of the
annual quantity supplied by Well No. 1 (as shown in Figure
2-9) was drawn under Certificate 12070 and how much was
drawn under Permit G-4924.

Additional Information Needed:

► In addition to the above items, no description of the City's other
water tights was found in the WMCP. In order to fully meet the
requirement, the WMCP should also address this requirement in
relation to the other water rights held by the City, as specified in
the Department's "General Comment- Pertaining to OAR 690­
086-0140(5)" above.



l

(g) Average monthly and dailydiversions under
each right for the previous year, and ifavailable
for the previous five years;

I
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Clarification and additional information is needed to fullymeet the
requirement
See:Figures 2-1-2-8

p TheWMCP illustrates the City's monthly production from each
well in Figures 2-1-2-8. This information is great, however, it
is difficultto decipherFigures 2-2 through 2-8 because the
"Month-Year" axis values show 5-digit numbers rather than a
month and year value.
• Pleasemodify Figures 2-2 through 2-8 so the "Month-Year"
axis values are clearly identified.

• Additionally, themonthly quantity ofwater used under Well
No. 1 needs to be broken downby water right. In order to fully
meet the requirement, please incticate howmuch of the
monthly quantities supplied by Well No. 1 (as shown in Figure
2-1) were drawnunder Certificate 12070 and howmuch were
drawn under Permit G-4924.

p There does not appear to be any information in theWMCP that .
describes the average dailv diversions under each water right. In
order to fully meet the requirement, please provide:

• The average daily diversions under each water right for the
previous year, and ifavailable for the previous five years.

I

Additional Information Needed:

► In addition to the above items, no description of the City's other
water rights was found in the WMCP. In order to fully meet the
requirement, the WMCP should also address this requirement in
relation to the other water rights held by the City, as specified in
the Department's "General Comment - Pertaining to 0AR 690­
086-0140(5)" above.



(h) Currentlyauthorized date for completion of
development under each right; and
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Clarification and additional information is needed to fully meet the
requirement.
See: Table in Sec. 2.2 (Pg. 2-4-2-7)
'II

'I

I

II

I
I

II
11
I
I

II

II
I

II

I

I

II

I
I

Section 2.2 Table (Pg. 2.,4 - 2-7):
►Well No. 1­

The manner in which the authorized completion date(s) are
presented in the Table is a little confusing. While the WMCP
accurately reflects that there is not an authorized completion date
associated with Certificate 12070, it fails to identify that since a
water right certificate. has not yet been issued for the right
associated with Permit G-4924 (Application G-5389), there is an
authorized date for completion under that permit. The
information in the WMCP should be made clear to reflect the
following:

• Permit: G-4924 (Application: G-5389)
Authorized Dates for Completion= October 1, 1999

• Certificate: 12070 (Application U-109 / Permit U-102)
Authorized Date for Completion = N/A

pWell No. 9-
The WMCP incorrectly indicates that there is not an "Authorized
Date for Completion" for Well No. 9 under Permit G-12582
(Application G-13494).
Because this water right has not yet been certificated and it is
still in the permit stage, the WMCP should identify the following
completion dates as specified in the permit:

• Permit: G-12582 (Application: G-13494):
The authorized date for completion of construction is
October 1, 1998, and the authorized date for the complete
application ofwater to beneficial use is October 1, 1999.

II

I

II

I

Additional InformationNeeded:

► In addition to the above items, no description of the City's other
l water rights was found in the WMCP. In order to fully meet the
11 requirement, the WMCP should also address this requirement in
1

1 relation to the other water rights held by the City, as specified in
11 the Department's "General Comment-Pertaining to OAR 690­o

086-0140(5)" above.
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(i) Identification ofany streamflow-dependent Additional information is needed to fully meet the requirement.
species listed by a state or federal agency as See: Water Rights Table in Section 2.2 (Pg. 2-4-2-7) Isensitive, threatened or endangered that are
present in the source, any listing ofthe source as P In addition to the information provided in the Water Rightswater quality limited and the water quality
parameters forwhich the source was listed, and II

Table found in Section 2.2 of the WMCP, it appears that the
any designation ofthe source as being in a I

Walla WallaRiver is also 303(d) listed by the Oregon Dept. of
critical ground water area. Environmental Quality (DEQ) for the following water quality

parameters (which should be listed in the WMCP): Alkalinity,
I Chlorophyll a, E Coli, Flow Modification, HabitatModification,

Phosphate Phosphorus and Sedimentation.

► Furthermore, the City also holds water right Certificate 15559
which allows the use of 86.3 cfs from the South Fork Walla
Walla River for the Development ofElectrical Power and
Municipal Use.

Based upon a briefreview of the DEQ's website, it appears that
the South Fork Walla Walla River is 303(d) listed for the

:1
following water quality parameters (which should be listed in the
WMCP): Alkalinity, Ammonia, Chloride, Chlorophyll a,

'I Dissolved O>..-ygen, E Coli, Flow Modification, Habitat
Modification, pH, Phosphate Phosphorus and Temperature.

(6) A description ofcustomers served including Additional information is needed to fully meet the requirement.
otherwater suppliers and the estimated numbers;

See: Section 2.4 Pg. 2-9)general water use characteristics ofresidences,
commercial and industrial facilities, and any The City's WMCP identifiesthe different customer classes, theother uses; and a comparison ofthe quantities of
water used in each sectorwith the quantities number of accounts in each customer class, total water use annually,
reported in the water supplier's previously average annual use by account and the percentage of total water use
submitted watermanagement and conservation in each sector. In order to fully meet the requirement, however,
plan and progress reports; please address the following:

I ti> In regard to the Residential sector:
• Please provide a general overview of the typical residential
user, including general lot sizes, landscaping, and typical water
use patterns, if available.

► In regard to the Commercial (small and large), Public (small and
large), and Industrial sectors:

Ii • Please provide any information on the water use patterns of the
I different customer classes, noting any typical fluctuations

(daily, seasonally or annually);
I

• Please identify whether there are any special demands for
'I water; and

• Please identify whether there is any current or planned use of
water recycling or reuse?

II p> Please pro,vide a comparison of the quantities ofwater used in
each sector with the quantities reported in the City's previously
submitted WMCP.
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(7) Identification and description of Meets the requirement.
interconnections with othermunicipal supply See: Section 2.7 Pg. 2-12)systems;

- ~
(8) A schematic ofthe system that shows the Meets the requirement.
sources ofwater, storage facilities, trea tment See: Figures 1-1, 2-10 & 2-11, and theNorth and SouthWaterfacilities, major transmission and distribution
lines, pump stations, interconnections with other SystemMaps
municipal supply systems, and the existing and
planned future service area; and
(9)A quantification and description ofsystem Additional information is needed to fully meet the requirement.
leakage that includes any available information See: Section 2.8 Pg. 2-13 & 2-14)regarding the locations ofsignificant losses.

► Greatjob on reducing unaccounted-for water figures in 2006 and
2008 (9.8% and 8.4%, respectively). However, is there any more
information that can be provided as to the possible reason for the
spike in 2007 to 19.8% unaccounted-for water?

2004 =22.6% unaccounted-for water
II l 2005 = 20.2% unaccounted-for water
l 2006 = 9.8% unaccounted-for water

2007 = 19.8% unaccounted-for water
2008 = 8.4% unacc.ounted-for water

It may be beneficial to review the City's current leak detection
program to evaluate whether it is adequate to ensure more
consistent unaccounted-for water figures in the future.

OAR 690-086-0150-Water Conservation Element
(1)A progress report on the conservation Meets the requirement.
measures scheduled for implementation in a

See: Section 3.4, Section 3.6 and Section 3.7 (Pg. 3-2-3-6) andwater management and conservation plan
previously approved by the Department, ifany; Appendices B, C, D and E

NOTE: While the Department was able to review the City's
previous July 2000 WMCP to determine which conservation
measures were scheduled for implementation and compare that
against the information provided in current October 2010 WMCP, it

I
would be helpful in the future to more clearly indicate in a single
location the following: 1) Identify which conservation measures

- were scheduled for implementation as a result of the previous
WMCP; 2) Identify which measures were actually implemented and
which measures were not implemented; and 3) For those measures
not implemented, a description of the reason(s) why itwas not
implemented.

(2)A description ofthe water supplier's water Meets the requirement.
use measurement and reporting program and a

r See: Section 3.2 (Pg. 3-1) and Section 3.5 (Pg. 3-4)statement that the program complies with the
measurement standards in OAR Chapter 690,
Division 85, that a time extension or Waiver has
been granted, or that the standards are not
applicable;
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3) A d'escription ofother conservation Additional information isneeded to fully meet the requirement.
measures, if any, currently implemented by the See: Section 3.5 and Section 3.6 (Pg. 3-4 & 3-5)water supplier, including anymeasures required
under water supply contracts; p The WMCP states that, "The City has implemented a low water t
M

use landscapingprogram on Cityprojects. " However, there is no
description orwhat the program consists of.

• In order to fully meet the requirement, please a brief description
of the main elements of City's low water use landscaping
program for City projects.

(4) A description ofthe specific activities, along with a scliedule that establishes five-year benchmarks, for implementationofeach of
the following conservation measures that are required ofall municipal water suppliers:
(a) An annual water audit that includes a Additional information is needed to fully meet the requirement.
systematic and documented methodology for See: 3.4 Pg. 3-3)estimating any on-metered authorized and
unauthorized uses; • ► The WMCP clearly identifies that the City has been· performing

an annual water audit for the past several years, however, the
following additional information is needed in order to fully meet

II the requirement:

I II . • Please describe the City's systematic and documented

l methodology for estimating any un-metered authorized and
unauthorized uses.

If the City does not currently have in place a systematic and

l
documented methodology for estimating anyun-metered
authorized and unauthorized uses, a five-year benchmark to
implement such a methodology could be established.

(b) If the system is not fully metered, a program Does not apply.
to install meters on all un-metered water service

See: Section 3.4 Pg. 3-2)connections. The program shall start
immediately afterthe plan is approved and shall See also: Section 3 (Pg. 3-1)
identify the number ofmeters to be installed

The system is fully metered.each year with full metering completed within
five years ofapproval ofthe watermanagement
and conservation plan;



(c) A metertestingand maintenance program;

I
I

I

(d) A rate structure under which customers' bills
are based, at least in part, on the quantity of
watermetered at the service connections;

I

(e) Ifthe annual water audit indicates that system
leakage exceeds 10 percent, a regularly
scheduled and systematic program to detect
leaks in the transmission. and distribution system
using methods and technology appropriate to the
size and capabilities ofthe municipal water
supplier; and

• I
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Meets the requirement.
See: Section 3 (Pg. 3-1) and Section 3.4 Pg. 3-3)
See also: Table of 2010 Conservation Benchmarks (Pg. 3-6)

NOTEregarding comm.en.ts received:
Thepublic comments receivedon the City'sMCP indicatedadditional
information was neededto meet this requirement.

The Department has determined, however, that no additional information
is neededto meet this requirement because, while the City does not have
formalwritten meter testing andmaintenanceprogram, the Cityperforms
an annualwater audit andpublic works staffdocuments water use trends
for customermeters viamonthly meter readings. When residential meters
are demonstratingerroneous readings, the meters are testedand/or
replaced, as required. The City has regularly replacedup to 50meters
peryear.

Additionally, the City has a contract with aprivate company toprovide
testing on larger meters once every threeyears.

Furthermore, the City has been selectedby the Department ofEnergy lo
participate in aregionalsmart gridproject. Aspart ofthisproject water
meters in the City will be replacedbetweenNovember2010 andJuly
2012. The new meters have a 20-year warranty andtesting ofthe meters
will takeplace tenyears after installation. Benchmarks have also been
establishedfor thiswork on Pg. 3-6ofthe WMCP.
Meets the requirement.
See: Section 3.3 (Pg. 3-2) and Section 3.7 (Pg. 3-5-3-7)

NOTEregarding_comments received:
Thepublic comments receivedon the City's WMCP indicatedadditional
informationwasneededto meet this requirement.

The Department has determined, however, that no additional information
is neededto meet this requirement because, while the City uses a
decreasingblock rate structure, water users have to use over500,000
gallons ofwater in a single month before the water rate structure
decreases.
Meets the requirement.

See: Section 3.4, Section 3.5 and Section 3.6 (Pg. 3-3-3-5)and
Appendix B

NOTE_regarding_commentsreceived:
Thepublic comments receivedon the City's WMCP indicatedadditional
information was neededto meet this requirement.
Because the most recent unaccounted-forwaterfigures in 2008were
8.4%, the Department has determined that this requirement is satisfied.
TheDepartment didprovide additionalcomments, however, under OAR
690-086-0140(9) above.
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(f) Apublic education program to encourage Meets the requirement.
efficient water use and the use oflow water use See: Section 3.4 Pg. 3-3 & 3-4)»
landscaping that includes regular communication
ofthe supplier's water. conservation activities NOTE: Including conservation messages and tips on monthlyand schedule to customers;

water bills is another effective and inexpensive way to educate the
public about different types of conservation issues.

Additionally, 'the WMCP demonstrates the City is committed to
promoting low water use landscaping. The Department has a plant I

.. guide available for download with full color photos and tips onI

I WaterWise landscaping in Central and Eastern Oregon. The plant
guide can be accessed at:
http//wwwwrd_stateorAus/QRD/docs/Central_and _Eastern_Oregon _XeriGuide 295 update.pdf

-

(5) If the supplierproposes to expand or initiate diversion ofwater under an extended permit forwhich resource issues have been
identified underOAR 690-086-01405)i), a description ofthe specific activities, along with a schedule that establishes five-year
benchmarks, for implementation of:
A system-wide leak repair or line replacement

-

Does not apply.
program to reduce system leakage to no more The City is not requesting to expand or initiate diversion ofwaterthan 15 percent or sufficient information to
demonstrate that system leakage currently is no under an extended permit for which resource issues have been
more than 15 percent. identified under OAR 690-086-0140(5)(i).

'I NOTE: While the City holds two permits that have bad Extensions
I ofTime approved in the past, those extensions have since expired.

The City does not hold any permit(s) with current, extended
timelines approved by a Final Order that limits the City's access to
water under the permit(s).
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(6)Ifthe supplier serves a population greater than 1,000 and proposes to expand or initiate diversion ofwater under an extended
permit forwhich resource issues pave been identified under OAR 690-086-0I40(5)(i), or ifthe supplier serves a population greater
than7,500, a description ofthe specific activities, alongwith a schedule that establishes five-year benchmarks,for implementation of
each ofthe following measures; or documentation showing that implementation ofthe measures is neither feasible nor appropriate for
ensuring the efficient use ofwater and the prevention ofwaste:
(a) A system-wide leak repair program or line Does not apply.
replacement to reduce system leakage to 15 The City serves a population of6,465 and is not proposing topercent, and ifthe reduction ofsystem leakage to
15 percent is found to be feasible and expand or initiate diversion ofwater under an extended permit for
appropriate, to reduce system leakage to I 0 which resource issues have been identified under OAR 690-086­
percent; 01405)).

NOTE: While the City holds two permits that have had Extensions
. I ofTime approved in the past, those extensions have since expired.
I . The City does not hold any permit(s) with current, extended

timelines approved by a Final Order that limits the City's access to
water under the permit(s).

~-

(b) Technical and financial assistance programs Does not apply.
to encourage and aid residential, commercial and The City serves apopulation of 6,465 and is not proposing toindustrial customers in implementation of
conservation measures; expand or initiate diversion ofwater under an extended permit for

which resource issues have been identified under OAR 690-086-
0140(5)(i).

NOTE: While the City holds two permits that have bad Extensions
ofTime approved in the past, those extensions have since expired.
The City does not hold any permit(s) with current, extended
timelines approved by a Final Order that limits the City's access to
water under the permit(s).

(c) Supplier financed retrofitting or replacement Does not apply.
ofexisting inefficient water using fixtures,

The City serves a population of 6,465 and is not proposing toincluding distribution ofresidential conservation
kits and rebates for customer investments in expand or initiate diversion ofwater under an extended permit for
water conservation; which resource issues have been identified under OAR 690-086­

01405)@).

NOTE: While the City holds two permits that have had Extensions
ofTime approved in the past, those extensions have since expired.
The City does not hold any perrnit(s) with current, extended
timelines approved by a Final Order that limits the City's access to
water under the permit(s).

(d)Adoption ofrate structures, billing schedules, Does not apply.
and other associated programs that support and

The City serves apopulation of 6,465 and is not proposing toencourage water conservation;
expand or initiate diversion ofwater under an extended permit for
which resource issues have been identified under OAR 690-086­
0140(5)(i).

NOTE: While the City holds two permits that have hadExtensions
I ofTime approved in the past, those extensions have since expired.
I The City does not hold any permit(s) with current, extended
I

timelines approved by a Final Order that limits the City's access to
water under the permit(s).
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(e) Water reuse, recycling, and non-potable
~

Does not apply.
water opportuni ties; and The City serves a population of6,465 and is not proposing to

expand or initiate diversion ofwater under an extended permit for
l

which resource issues have been identified under OAR 690-086-
0140(5)(i). ·

-
NOTE: While the City holds two permits that have had Extensions
ofTime approved in the past, those extensions have since expired.
The City does not hold any pennit(s) with current, extended
timelines approved by a Final Order that limits the City's access to
water under the permit(s).

(D) Any other conservation measures identified Does not apply.
by the water supplier that would improve water The City serves a population of6,465 and isnotproposing touse efficiency.

expand or initiate diversion ofwater under an extended permit for
which resource issues have beenidentified under OAR 690-086­
0140(5)(i).

NOTE: While the City holds two permits that have hadExtensions
ofTime approved in the past, those extensions have since expired.
The City does nothold any permit(s) with current, extended
timelines approved by a Final Order that limits the City's access to
water under the pennit(s).
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OAR 690-086-0160 -MunicipalWater CurtailmentElement
(l) A description ofthe type, frequency and Additional information is needed to fullymeet the requirement.
magnitude ofsupply deficiencies within the past

See: Section 4.1 (Pg. 4-1)l O years and current capacity limitation. The
description shall include an assessment ofthe See also: Section 4.3 {Pg. 4-1 & 4-2) II
ability ofthe water supplier to maintain delivery

As part of the City's previously approved WMCP, the City agreedduring long-term drought or other source
shortages caused by a natural disaster, source to complete certain Work Plan activities. One of the Work Plan
contamination, legal restrictions on water use, or items required the City to provide data that would support the
other circumstances; accuracy of the assumption that the rate of decline in the well static

I water levels would decrease. See text below:

II Section 4.1 a (Pg. 15) of the previously approved July 2000
WMCP and Section 4.1 (Pg. 4-1) ofthe current October 2010

II WMCP both state that, ".. The City's supply wells are deep
basaltwells that haveperformedadequately in thepast and
continue to do so. The City has aregular schedulefor upgrading
thepumping equipment at eachwell, andmodifies thepumpset
level, ifrequired, to accommodate decliningwater levels in the
area. With the reduction in areapumpingrates. it is anticipatedthe
rate ofdecline in static water levelsill decrease. Static and
pumpingwater level trendsill be closely monitored by_the City to

II I help evaluate ifa supply deficiencyill occur in_the future. "
II

► It does not appear that the current October 2010 WMCP
addresses this Work Plan item. Therefore, in order to fully meet
the requirement and satisfy the Work Plan established under the
City's previous WMCP, please provide either:

II . Data obtained from the City's monitoring of static and
I pumping water level trends along with an evaluation that

I
addresses whether future supply deficiencies will occur or if
the rate of decline in the well static water levels will decrease·

Il 'or
Ir . An explanation ofwhy the City did not complete the

II monitoring and evaluation necessary to support their
assumption that the rate of decline in static water levels will
decrease.

(2)A list ofthree ormore stages ofalert for Meets the requirement.
potential shortage orwater service difficulties.

See: Section 4.3 (Pg. 4-1 & 4-2), Table 4-1 and Appendix FThe stages shall range from a potential or mild
alert, increasing through a serious situation to a

Four stages of alert.critical emergency;



(3) A description ofpre-determined levels of
severity ofshortage orwater service difficulties
that will trigger the curtailment actions under
each stage ofalert to provide the greatest.
assurance ofmaintaining potable supplies for
human consumption; and

(4) A list ofspecific standby water use
curtailment actions for each stage ofalert
ranging from notice to the public ofa potential
alert, increasing through limi ting nonessential
water use, to rationing and/or loss ofservice at
the critical alert stage.
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Meets the requirement.
See: Table 4-1

NOTE regarding comments received:
The public comments received on the City's WMCP indicated
additional information was needed to meet this requirement.
Based upon the "Alert Level Triggers" specified in Table 4-1 of the
City's WMCP, however, the Department has determined that no
additional information is needed to meet this requirement.

Meets the requirement.
See: Table 4-1 and Appendix F

OAR 690-086-0170 -MunicipalWater Supply Element

I

(l) A delineation ofthe current and future
service areas consistent with state land use law
that includes available data on population
projections and anticipated development
consistent with relevant acknowledged
comprehensive land use plans and urban service
agreements or otherrelevant growth projections;

Additional information is needed to fully meet the requirement.
See: Section 5.1 Pg. 5-1& 5-2), Figure 1-1 and Figure 5-1
See also: Appendix G

The City's WMCP states, "Ifdevelopment occurs...significant
water system improvements may be needed similar to improvements
completed in 1999for the south industrialpark Because ofthe
unknown timeframe ofsuch a development, it would be wise to
complete a study specific to the development similar to the
Southside Infrastructure Planning Study completed in 1999. Such a
study couldfocus in a more detailed manner on the improvements
needed to serve theparticular area to be developed."

b> Does the City have any plans to undertake such a study, and if
so, when is the study scheduled to take place?

NOTE: It would be beneficial to include any information gained
through performing such a study in the 5-year progress report and
the next WMCP update.
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(2)An estimated schedule that identifies when Clarification and additional information is needed to fullymeet the
the water supplier expects to fully exercise each requirement.
ofthe water rights and water use permits
currently held by the supplier; See: Section 5.4 (Pg. 5-4)

'
Section 5 .4 appears to indicate that the City bas demonstrated full I
beneficial use for all of its water supply and thatwater right
certificates have been issued.

This is not entirely accurate, as the City bolds two Municipal water
use permits for which the authorized dates for completion of
development have expired and water right certificates have not yet
been issued. Additionally, the City holds several other water rights
and water use permits that have not been addressed.

I

I
► Please provide an estimated schedule that identifies when the

City expects to fully exercise each of the following Municipal
II water use permits currently held by the City:
II Well No. l- Only 673 gpm (1.5 cfs) ofwater under ellNo. 1

has been certificatedforMunicipal Use, as evidenced by the
issuance ofCertificate 12070 on January 31, 1939.
• Use of 898 gpm (2.0 cfs) ofwater from Well No. 1 for
Municipal Use, authorized under Permit G-4924, has NOT yet
been certificated.

Well No. 9

I • Use of 1,499 gpm (3.34 cfs) ofwater from Well No. 9 for

I
Municipal Use, authorized under Permit G-12582, hasNOT
yet been certificated.

Please address and provide an estimated schedule that identifies
when the City expects to fully exercise each of the other water
use permits currently held by the City, as specified in the
Department's "General Comment-Pertaining to OAR 690-086-

II -- - 0140(5)" above.

I NOTE: The authorized dates for completion of development
have expired and water rightcertificates have not yet been issued
for the following water rights held by the City:
• Permit G-13488 (Application G-14665)
• Pem1it R-11219 (Application R-69553

II .. Permit S-50962 (Application S-69266)
• Transfer T-8626

(3) Based on the information in (1), an estimate Meets the requirement.
ofthe water supplier's water demand projections

See: Section 5.2 and 5.3 Pg. 5-2-5-4) and Appendix Gfor IO and 20 years, and at the option ofthe
municipal water supplier, longerperiods; See also: Section 2.3- Water System Demands (Pg. 2-8), which

provides an explanation ofwhy 300 gpcd was selected for the City's
planning purposes.



(4) A comparison ofthe projected waterneeds
and the sources ofwater currently available to
the municipal water supplier and to any other
suppliers to be served considering the reliability
ofexisting sources;

Meets the requirement.
See: Section5.3 (Pg. 5-3& 5-4)

I .
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I
I

GENERAL COMMENT - Pertaining t0 OAR 69Q,,.Q86-0170(5)(a)(b)(c), (6) and (7) below:

Based on information provided in Section 5.3 and Section 5.4 (Pg. 5-3 &5-4)of the City's WMCP, it
appears that the City of Milton-Freewater plans to utilize water from Well No. 1to meet its 20-year
projected demands for water (Year 2029).

At this time, the City's water rights on Well No. 1 are as follows: Certificate 12070 for 673 gpm (1.5
cfs), and Permi t G-4924 for 898 gpm (2.0 cfs).

Because Permi t G-4924 is NOT yet certificated .
If, in the next 20 years, the City plans to access any water from Well No. 1 under Permi t G-4924,
then the required items under OAR690-086-1070(5)(a)(b)(c), (6) and (7) below must be addressed.
(5) Ifany expansion or initial diversion ofwater allocated under existing permits is necessary to meet the needs shown in (3),an
analysis ofalternative sources ofwater that considers availability, reliability, feasibility and likely environmental impacts. The
analysis shall consider the extent to which the projected water needs can be satisfied through:
(a) Implementation ofconservation measures No description was found.
identified under OAR 690-086-0150; See: Section 5

Ifthe City plans to utilize water from Well No. 1 under Permit
G-4924 to meet their 20-year projected water demands, then the
following additional information is needed to fully meet the
requirement.

► Please provide an analysis that considers the extent to which the
projected water needs can be satisfied through the
implementation of conservationmeasures identified under OAR
690-086-0150.

hi

I

(b) Interconnection with othermunicipal supply
systems and cooperative regional water
management; and

No description was found.
See: Section 5

Ifthe City plans to utilize water from Well No. 1 under Permit
G-4924 to meet their 20-year projected water demands, then the
following additional information is needed to fully meet the
requirement.

b- Please provide an analysis that considers the extent to which the
projected water needs can be satisfied through interconnection
with other municipal supply systems and cooperative regional
water management.



(c) Any other conservation measures that would
provide water at a cost that is equal to or lower
than the cost ofoilier identified sources.

(6) If any expansion or initial diversion ofwater
allocated under existing permits is necessary to
meet the needs shown in (3), a quantification of
the maximum rate and monthly volume ofwater
to be diverted under each of the permits;

(7) For any expansion or initial diversion of
water under existing pennits, a description of
mitigation actions the water supplier is taking to
comply with legal requirements including but
not limited to the Endangered Species Act,
Clean Water Act, Safe Drinking Water Act; and
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No description was found.
See: Section 5

If the City plans to utilize water from Well No. 1 under Permit
G-4924 to meet their 20-year projected water demands, then the
following additional information is needed to fully meet the
requirement.

b Please provide an analysis that considers the extent to which the
projected water needs can be satisfied through any other
conservation measures that would provide water at a cost that is
equal to or lower than the cost of other identified sources.

No description was found.
See: Section 5

If the City plans to utilize water from Well No. 1 under Permit
G-4924 to meet their 20-year projected water demands, then the
following additional information is needed to fully meet the
requirement.

p Please provide a quantification of the maximum rate and
monthly volumeofwater to be diverted under each of the permits.

No description was found.
See: Section 5

If the City plans to utilize water from Well No. 1 under Permit
G-4924 to meettheir 20-year projected water demands, then the
following additional information is needed to fully meet the
requirement.

b Please provide a description ofmitigation actions the City is
taking to comply with legal requirements including but not limited
to the Endangered Species Act, Clean Water Act, Safe Drinking
Water Act.

(8) If acquisition ofnew water rights will be necessary within the next 20 years to meet the needs shown in (3), an analysis of
alternative sources ofthe additional water that considers availability, reliability, feasibility and likely environmental impacts and a
schedule for development ofthe new sources ofwater. The analysis shall consider the extent to which the need for new water rights
can be eliminated through:

I

(a) Implementation ofconservation measures
identified under OAR 690-086-0150;

(b) Interconnection with other municipal supply
systems and cooperative regional water
management; and

Does not apply.
See: Section 5.3 Pg. 5-3& 5-4) and Section ES.2 Pg. ES-3)
The City is not requesting to acquire new water rights within the
next 20 years to meet needs.

Does not apply.
See: Section 5.3 (Pg. 5-3 & 5-4)and Section ES.2 (Pg. ES-3)
The City is not requesting to acquire new water rights within the
next 20 years to meet needs.
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February 7, 2003 d
REVISED: July 1, 2010- ljj

(c) Any other conservation measures that would Does not apply.
provide water at a cost that is equal to or lower See: Section 5.3 (Pg. 5-3 & 5-4) and Section ES.2 (Pg. ES-3)

l
than the cost of other identified sources.

The City is notrequesting to acquire new water rights within the
. 'next 20 years to meet needs.

OAR 690-086-0130 --Approval Criteria for Access to Water under an Extended Permit
(7) If during the next 20 years the maximum rate ofwater diverted under an extended permit will be greater than the maximum rate
authorized for diversion under the extension or previously approved water manageme_nt and conservation plan;

,\

(a)The plan includes a schedule for development Does not apply.
of any conservation measures that would provide

See: Section 5water at a cost that is equal to or lower than the
cost ofother identified sources, unless the The City is notrequesting to increase the maximum rate ofwater
supplier has provided sufficient justification for
the factors used in selecting other sources for diverted under an extended permit.
development or the supplier serves a population
of less than 1,000;
(b) Increased use from the source is the most Does not apply. -
feasible and appropriate water supply alternative

See: Section 5available to the supplier; and

The City is not requesting to increase the maximum rate ofwater
.. diverted under an extended permit.
(c) Ifmitigation is legally required to address Does not apply.
limitations or restrictions on the development of

See: Section 5permits for which resource issues are identified
under OAR 690-086-01405)(), the plan

The City is not requesting to increase the maximum rate ofwatercontains documentation that the supplier is
complying with the mitigation requirements. The diverted under an extended permit.
Department may consult with federal and state
agencies in making this determin ation; and

-
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Patricia McCarty

From: Mike Ladd
Sent: Thursday, February 24, 2011 5.58 PM
To: Bill Fujii; Tom Paul; Dwight French; Tony Justus; Lisa Jaramillo; Patricia McCarty
Subject: RE: 5 mile radius

The Umatilla Basin Program rule was adopted in 1988 or 89.

In regards to Tom's second question "Also, do wehave advice as to whether a city can bave
a plan in effect without having it first adopted by the Department?" I don't know ifwe have
advice on this, butDoug Parrowand Mile Ladd (who's that character) penned amemo dated
February 6, 1997 to DwightFrench. Tom Paul actually signed forMike Ladd. The memo states
in the last sentence of the first paragraph the following " The Department has previously agreed
the (that) we will not consider a city as having a full-time conservation program unless and until
we have approved their water managementand conservation plan under Division 86."

I hope this helps. Let me know if you have any questions or need a copy of this memo.

Michael F. Ladd
Acting Field Services Division Administrator
Regional Manager
North Central Region
Oregon Water Resources
116 SE Dorion
Pendleton, Oregon 97801
(541) 278-5456
(541) 278-0287 Fax
Michael.F.Ladd@wrd.state.0r.us

From: Bill Fujii
Sent: Thursday, February 24, 2011 5:24 PM
To: Tom Paul; Dwight French; Mike Ladd; Tony Justus; Lisa Jaramillo; Patricia Mccarty
Subject: RE: 5 mile radius

Program 1980's vs WMCP 1990's - probably not an issue....

From: Tom Paul
Sent: Thursday, February 24, 2011 4:13 PM
To: Dwight French; Mike Ladd; Tony Justus; Lisa Jaramillo; Bill Fujii; Patricia Mccarty
Subject: 5 mile radius

Something to keep in mind, the wording in the Umatilla Basin Program says: "(B) Ground waterfrom
the basalt reservoir in afive-mile radius around anymunicipal well ofthe cities ofAthena,
Helix, Milton-Freewater, and Weston is classifiedfor municipal, group domestic and
statutorily exempt ground water uses (see definition) only. Other uses may bepermitted ifit is
documented that a barrier to ground water movementseparates a proposed wellfrom
municipal wells and there will be no interference with municipal wells. Applicationsfor other
uses ofground water within afive-mile radius ofa municipal well shall automatically be
referred to the Commissionfor review and consideration ofpublic interest unless the affected
city affirms that is infavor oftheproposed appropriation. This classification applies only

2/28/2011
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when the affected city(ies) have afull-time conservationprogram in effect" What is the date of this
language in comparison to when the Water / Management Conservation rules were adopted? Also, do
we have advice as to whether a city can have a plan in effect without having it first adopted by the
Department?

Tom

Thomas J. Paul, Deputy Director
Oregon WaterResources Department
725 Summer Street NE
Salem, OR 97301
503-986-0882 (phone)
503-986-0903 (fax)

2/28/2011



BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter ofProposedWater )
Management and ConservationPlan for the )
City ofMilton-Freewater, Umatilla County, )
Oregon )

The Oregon Water Resources Department (the "Department"), the City ofMilton­
Freewater (the "City"), andNorMcKibbcn and Seven Hills Properties, LLC (collectively,
"Seven Hills"), do herebystipulate and agree as follows:

Background

A. On August 21, 2000, the City submitted a proposed Water Management and
Conservation Plan ("WMCP") to the Department for review and consideration. The
proposed WMCP was modified in part on November 10, 2004.

B. OnDecember 6, 2004, OWRD issued Cl Proposed Final Order ("PFO") recommending
approval of the City's proposed WMCP.

C. On January 5, 2005, SevenHills submitted a timely protest and appeal of the PFO for the
City's WMCP.

D. On or about October 5, 2004, Seven Hills filed an application for a groundwater permit
(App. No. G-16322) (the "Seven Hills' Application"). The public comment period for
the Initial Review ofthe Seven Hills' Application closed on December 30, 2004. Other
than a submittal by Seven Hills in response to a request for additional information by the
Department, no comments were filed during the Initial Review public comment period.
On January 18, 2005, the Department issued a PFO for the Seven Hills' Application and
a draft groundwater permit. The period withinwhich to file a protest to the PFO forthe
SevenHiUs' Application closes onMarch 4, 2005. Assuming no protests to the PFO for
the Seven Hills' Application are filed, a final groundwater permit may be issued to Seven
Hills as early as mid-March 2005.

E. If the Department were to issue a final order approving the City'sWMCP prior to the
issuance ofSeven Hills' groundwater permit, then the Seven Hills' Application would be
subjected to a different classification under the Umatilla Basin Program rules in the midst
of the review process. The application ofa new and different classification could
substantially alter and severely delay review of the Seven Hills' Application.

F. The Department, the City, and Seven Hills agree that the issues raised in the Seven Hills'
protest and appeal of the PFO recommending approval of the City's proposedMCP
can be resolved solely on the following tenns.

Page l of2 -SETTLEMENT AGREEMENT REGARDING PROPOSEDWATERMANAGEMENTAND

CONSERVATIONPLANFORTHE CITY OF MILTON-FREEWATER, UMATILLACOUNTY, OREGON

RECEIVED

SETTLEMENT
AGREEMENT

n.tat in runt runt FEB 07 2g,4

WATER RESOURCES DEPT
SALEM, OREGON



Terms of theAgreement

1. The City requests, and the Department, the City, and SevenHills agree, that the
Department will take no further actionon the City's WMCP untiJ the Department issues a
final order approving the Seven Hills' Application and a final groundwater permit to
Seven Hills. However, this Settlement Agreement does not bind the Department to issue
a final order approving the SevenHills' Application or to issue a final groundwater
permit.

2. Upon the Department's issuance of a final order approving the Seven Hills' Application
and the issuance ofa final groundwater permit to Seven Hills, Seven Hills agrees to
withdraw its protest and appeal oftbe PFO for the City's WMCP. While SevenHills
agrees to the proposed conditions set forth in the PFO, SevenHills reserves the right to
challenge any final order rclatcd to thc ScvenHills' Application to the extent that the
final order is not consistent with the PFO and/or the draft groundwater permit.

3. Upon SevenHills' withdrawal of its protest and appeal of the PFO for the City's WMCP,
the Department agrees to issue a final order approving the City's WMCP, with the final
order substantially similar to the PFO recommending approval of the City's WMCP.

4. The City and Seven Hills request, and the Department, the City, and Seven Hills agree,
that pending issuance ofa final order approving the SevenHills' Application and the
issuance of a final groundwater permit to SevenHills, the Department will hold the
Seven Hills' protest and appeal ofthe PFO for the City's WMCP in abeyance, and the
Department will take no action with respect to the Seven Hills' protest and appeal.

5. Following Seven Hills' withdrawal of its protest and appeal of the PFO to the City's
WMCP, the Department agrees to refund in full Seven Hills' protest fee.

R..Iso.ls»./ecooNorikiss,'\¢- Dae
In his individual capacity and on behalfof
Seven Hills Properties, LLC

HowardMoss
On behalfof the City fMilton-Freewater

Ifof the Oregon Water Resources
Department

Date

Date
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BEFORE THE OREGONWATER RESOURCES DEPARTMENT

DRAFT
2/4/11

4:19PM

In the Matter ofWater Right
Application G-16359 in the Name of
Les Peterson

)
)
)

SETTLEMENT
AGREEMENT

The Oregon Water Resources Department (the "Department") and Les Peterson
("Applicant") do hereby stipulate and agree as follows:

Background

A. On December 30, 2004, Applicant submitted to the Department an application for a
groundwater permit (Application G-16359).

B. On February 18, 2005, the Department issued Initial Review Determinations (the "Initial
Review") regarding Application G-16359. The Initial Review stated: "The use ofwater
from a well in Birch Creek Basin for irrigation use on 350.0 acres is allowable under
OAR 690-507, the Umatilla Basin Program." (Emphasis added.) The Initial Review also
explained that the Department's conclusions were subject to change if a Water
Management and Conservation Plan (WMCP") submitted by the City ofMilton­
Freewater (the "City") were approved before the Proposed Final Order (PFO") protest
deadline for the application passed.

C. The public comment period for Application G-16359 closed on March 24, 2005. No
written comments were received during the 30-day period.

D. On March 24, 2005, the Department approved the City's WMCP. The final order that
approved the WMCP stated: "The City ofMilton-Freewater Water Management and
Conservation Plan is approved and shall remain in effect until October l. 20 I 0, unless
this approval is rescinded pursuant to 0AR 690-086-0920."

E. On June 7, 2005, the Department issued a PFO that recommended denial ofApplication
G-16359 on the basis that, following approval of the City's WMCP, the applicable basin
plan prohibits the use of groundwater for agricultural purposes if the source of
groundwater is a basalt reservoir within a five-mile radius ofany municipal well. The
PFO provided no other basis for denial ofApplication G-16359.

F. On July 21, 2005, Applicant submitted a timely protest and request for hearing
("Protest"). The City requested standing, as provided in ORS 53 7.621(6) and0AR 690­
310-0160(2), 1o participate in any future contested case or other legal proceeding relative
to Application G-16395.

G. On September 2, 20 I0, Applicant (regarding Application G-16359) and Joe Frazier
(regarding Application G-16364) formally requested a consolidated contested case
hearing for their respective protests to the PFOs issued by the Department regarding tb.ejr
respeciive alienations. RECEIVED

Page I of2 - SETTLEMENT AGREEMENT REGARDING APPLICATION G-16359
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H. OnOctober 1, 2010, the City's WMCP expired. The Department received a draft WMCP
from the City on November 30, 20 I 0, but the Department has not approved the draft
WMCP. Therefore, the City does not have a WMCP in effect. Because the Department's
approval of the City's WMCP was the sole reason the Department issued a PFO that
recommended denial of Application G-16364, the Department may now approve
Application G-16364 now that the WMCP is no longer in effect.

I. The Department and Applicant agree that the issues raised in the Protest can be resolved
solely on the following terms.

Terms of the Agreement

1. Applicant agrees to withdraw his Protest and his request for a consolidated contested case
hearing.

2. Upon Applicant's withdrawal ofhis Protest and his request for a consolidated contested
case hearing, the Department agrees to issue a final order approving Application G-16359
in the form ofAttachment A and a permit in the form ofAttachment B.

Les Peterson

Phillip C. Ward, Director
Oregon Water Resources Department

Date

Date

RECEIVED
FEB 07 2Uf1

WATER RESOURCES DEPT
SALEM, OREGON
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ATTACHMENT A

Oregon Water Resources Department
Water Rights/Adjudications Division

DRAFT
2/4/11

4:19PM

Water Rights Application
Number G-16359

Final Order

Hearing and Appeal Rights

Under the provisions of ORS 537.170 and ORS 537.622, the applicant may request a contested
case hearing by submitting the information required for a protest under ORS 537.153(6) or
ORS 537.621(7) to the Department within 14 days after the date of mailing of this order as
shown below. If a contested case hearing is requested by the applicant, the Department must
schedule one. In the contested case hearing, however, only those issues based on the
modifications to the Proposed Final Order may be addressed.

ORS 536.075 allows for additional appeal rights for other than contested case. This is a Final
Order in other han a contested case. This order is subject to judicial review under ORS 183.484.
Any petition f<-r judicial review must be filed within the 60 day time period specified by ORS
183.484(2). Pursuant to ORS 536.075 and OAR 137-004-0080 you may either petition for
judicial review or petition the Director for reconsideration of this Order. A petition for
reconsideration may be granted or denied by the Director, and if no action is taken within
60 days following the date the petition was filed, the petition shall be deemed denied.

This statement ofjudicial review rights does not create a right to judicial review of this order, if
judicial review is otherwise precluded by law. Where no changes have been made to a Proposed
Final Order on a water right application and no protests have been filed during the protest period,
the Final Order is not subject to judicial review.

Application H story

On December 30, 2004, Les Peterson submitted an application to the Department for a water use
permit. The Department issued a Proposed Final Order (PFO) on June 7, 2005 that
recommendec denial of the application on the ground that the Umatilla Basin Program does not
allow the proposed use.

On July 21, 2005, Les Peterson submitted a timely protest and request for hearing. The City of
Milton-Freewater (City) requested standing to participate in any future contested case or other
legal proceeding relative to Application G-16359, pursuant to ORS 537.621(6) and OAR 690­
310-0160(2).

The Department's continuing evaluation reveals that the PFO requires modification because the
City's Water Management and Conservation Plan (WMCP) expired on October 1, 2010.

The wells req ested under this application are located within a five-mile radius of the City's
municipal we.s. Under OAR 690-507-0060(3)(a)(B), groundwater use from the basalt reservoir
within a five-le radius around any municipal well of"hr{il?"H%PPSited to only
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municipal uses, group domestic uses, or statutorily exempt groundwater uses if the City has an
approved WMCP in effect. Because the City's WMCP expired on October 1, 2010, OAR 690-
507-00303)a)B) does not affect this application. Therefore, the Umatilla Basin Program
allows the proposed use.

The only basis for the PFO's recommended denial of the application was that the Umatilla Basin
Program did not allow the proposed use. The Department therefore concludes that the proposed
use would ensure the preservation of the public welfare, safety and health as described in
ORS 537.525.

Les Peterson withdrew his protest and request for hearing on February_, 2011, so no contested
case hearing is required.

Order

Application G-16359 therefore is approved with the above modifications to the Proposed Final
Order, and Pennit G-__ is issued as limited by the conditions set forth therein.

DATED February_, 2011

Phillip C. Ward, Director
Water Resources Department

This document wasprepared by . Ifyou have any questions about any ofthe
statements contained in this document I am most likely the best person to answeryour questions.
You can reach me at-----

Ifyou have questions about how lo file a protest or a requestfor standing, please refer to the
section in this Final Order entitled "Hearing and Appeal Rights." Ifyou have previouslyfiled a
protest and want to know its status, please contact Patricia McCarty at 503-986-0820.

Ifyou have other questions about the Department or any ofitsprogramsplease contact our
Customer Service Group at 503-986-0801.

Address all other correspondence to: Water Rights Section, Oregon Water Resources Department,
725 Summer St NE Ste A, Salem OR 97301-1266, Fax: 503-986-0901.

RECEIVED
FEB u7 20n

WATER RESOURCES DEPT
SALEM,OREGON
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ATTACHMENTB

STATE OF OREGON

COUNTY OF UMATILLA

PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND ROAD
WALLA WALLA, WA 99362

The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: G-16359

SOURCE OFWATER: WELL IN BIRCH CREEK BASIN

PURPOSE OR USE: IRRIGATIONUSE ON 350.0 ACRES

MAXIMUM RATE: 4.38 CUBIC FEET PER SECOND

PERIOD OF USE: IRRlGATION FROM MARCH I THROUGH OCTOBER 31

DATE OF PRIORITY: DECEMBER30, 2004

WELLLOCATIONS:

SWSW, SECTION 4, T5N, R36E, W.M.; 480 FEET NORTH & 130 FEET EAST
FROM SW CORNER, SECTION 4

DRAFT
2/4/11

4:19PM

The amount ofwater used for irrigation under this right, together with the amount secured under
any other right existing for the same lands, is limited to a diversion of ONE-EIGHTIETH of one
cubic foot per second and 3.0 acre-feet for each acre irrigated during the irrigation season of each
year.

Application of G-16359 Water Resources Department

RECEIVED
FEB 07 2
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THE PLACE OF USE IS LOCATED AS FOLLOWS:

NE NW ¼ 40.0 ACRES
SE NW ¼ 40.0 ACRES
NE SW ¼ 40.0 ACRES
NW ¼ SW 40.0 ACRES
SWSW ¼ 40.0 ACRES
SE ¼ SW 40.0 ACRES

SECTION 4
NE NE ¼ 20.0 ACRES
NW NE 40.0 ACRES
NE ¼ NW 40.0 ACRES
SE 1/4 NW 10.0 ACRES
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SECTION 9
TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M.

Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the permittee shall install a meter
or other suitable measuring device as approved by the Director. The permittee
shall maintain the meter or measuring device in good working order, shall keep a
complete record of the amount ofwater used each month and shall submit a report
which includes the recorded water use measurements to the Department annually
or more frequently as may be required by the Director. Further, the Director may
require the permittee to report general water use information, including the place
and nature of use ofwater under the permit.

B. The pennittee shall allow the watermaster access to the meter or measuring
device; provided however, where the meter or measuring device is located within
a private structure, the watermaster shall request access upon reasonable notice.

To monitor the effect ofwater use from the well(s) authorized under this permit, the Department
requires the water user to make and report annual static water level measurements. The static
water level shall be measured during the period February 15 through March 15. Reports shall be
submitted to the Department within 30 days ofmeasurement. RECEIVED
Measurements must be made according to the following schedule: FEB )7 44

Before Use ofWater Takes Place WATER RESOURCES DEPT
Initial and Annual Measurements SALEM, OREGON
The Department requires the permittee to submit an initial water level measurement in the month
specified above once well construction is complete and annualJy thereafter until use ofwater
begins; and

After Use of Water Has Begun
Seven Consecutive Annual Measurements
Following the first year of water use, the user shall submit seven consecutive annual reports of
static water level measurements. The first of these seven annual measurements wi ll establish the
reference level against which future annual measurements will be compared. Based on an
analysis of the data collected, the Director may require that the user obtain and report additional
annual static water level measurements beyond the seven year minimum reporting period. The
additional measurements may be required in a different month. If the measurement requirement
is stopped, the Director may restart it at any time.

All measurements shall be made by a certified water rights examiner, registered professional
geologist, registered professional engineer, licensed well constructor or pump installer licensed
by the Construction Contractors Board and be submitted to the Department on forms provided by
the Department. The Department requires the individual performing the measurement to:

(A) Identify each well with its associated measurement; and

Application ofG-16359 Water Resources Department PERMIT G­---
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(B) Measure and report water levels to the nearest tenth of a foot as depth-to-water
below ground surface; and

(C) Specify the method used to obtain each well measurement; and
(D) Certify the accuracy ofall measurements and calculations submitted to the

Department.

The water user shall discontinue use of, or reduce the rate ofvolume ofwithdrawal from, the
well(s) if annual water level measurements reveal any of the following events:

(A) An average water level decline of three or more feet per year for five consecutive
years; or

(B) A water level decline of 15 or more feet in fewer than five consecutive years; or
(C) A water level decline of25 or more feet; or
(D) Hydraulic interference leading to a decline of25 or more feet in any neighboring

well with senior priority.

The period ofnon or restricted use shall continue until the annual water level rises above the
decline level which triggered the action or until the Department determines, based on the
permittee's and/or the Department's data and analysis, that no action is necessary because the
aquifer in question can sustain the observed declines without adversely impacting the resource or
senior water rights. The water user shall in no instance allow excessive decline, as defined in
Commission rules, to occur within the aquifer as a result ofuse under this permit. Irmore than
one well is involved, the water user may submit an alternative measurement and reporting plan
for review and approval by the Department.

STANDARD CONDITIONS

If the number, location, source, or construction of any well deviates from that proposed in the
permit application or required by permit conditions, this permit may not be valid.

If substantial interference with a senior water right occurs due to withdrawal ofwater from any
well listed on this permit, then use ofwater from the well(s) shall be discontinued or reduced
and/or the schedule ofwithdrawal shall be regulated until or unless the Department approves or
implements as alternative administrative action to mitigate the interference. The Department
encourages junior and senior appropriators to jointly develop plans to mitigate interferences.

The wells shall be constructed in accordance with the General Standards for the Construction and
Maintenance ofWater Wells in Oregon. The works shall be equipped with a usable access port,
and may also include an air line and pressure gauge adequate to determine water level elevation
in the well at all times.

Water Resources DepartmentApplication ofG-16359

Where two or more water users agree among themselves as to the manner of rotation in the use
ofwater and such agreement is placed in writing and filed by such water users with the
watermaster, and such rotation system does not infinge upon such prior rights of any water user
not a party to such rotation plan, the watermaster shall distribute the water according to such

rems. RECEIVED
FEB 07 20
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Prior to receiving a certificate of water right, the permit holder shall submit the results of a pump
test meeting the department's standards, to the Water Resources Department. The Director may
require water level or pump test results every l0 years thereafter.

Failure to comply with any of the provisions of this permit may result in action including, but not
limited to, restrictions on the use, civil penalties, or cancellation of the permit.

This permit is for the beneficial use ofwater without waste. The water user is advised that new
regulations may require the use of best practical technologies or conservation practices to
achieve this end.

By law, the land use associated with this water use must be in compliance with statewide land­
use goals and any local acknowledged land-use plan.

The use of water shall be limited when it interferes with any prior surface or ground water rights.

Complete application of the water shall be made within five years of the date of permit issuance.
If the water is not completely applied before this date, and the permittee wishes to continue
development under the permit, the permittee must submit an application for extension of time,
which may be approved based upon the merit of the application.

Within one year after complete application ofwater to the proposed use, the permittee shall
submit a claim of beneficial use, which includes amap and report, prepared by a Certified Water
Rights Examiner (CWRE).

Issued February _, 2011

Phillip C. Ward, Director
Water Resources Department

RECEIVED
FEB8 0 1 2011

WATER RESOURCES DEPT
SALEM, OREGON
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BEFORETHE OREGONWATERRESOURCES DEPARTMENT

DRAFT
2/7/11

9:29AM

In the Matter of Water Right
Application G-16359 in the Name of
Les Peterson

)
)
)

SETTLEMENT
AGREEMENT

The Oregon Water Resources Department (the "Department") and Les Peterson
("Applicant") do hereby stipulate and agree as follows:

Background

A. On December 30, 2004, Applicant submitted to the Department an application for a
groundwater permit (Application G-16359).

B. On February 18, 2005, the Department issued Initial Review Determinations (the ''Initial
Review") regarding Application G-16359. The Initial Review stated: "The use ofwater
from a well in Birch Creek Basin for irrigation use on 350.0 acres is allowable under
OAR 690-507, the Umatilla Basin Program." (Emphasis added.) The Initial Review also
explained that the Department's conclusions were subject to change if a Water
Management and Conservation Plan ("WMCP") submitted by the City ofMilton­
Freewater (the "City") were approved before the Proposed Final Order ("PFO") protest
deadline for the application passed.

C. The public comment period for Application G-16359 closed on March 24, 2005. No
written comments were received during the 30-day period.

D. On March 24, 2005, the Department approved the City's WMCP. The final order that
approved the WMCP stated: "The City of Milton-Freewater Water Management and
Conservation Plan is approved and shall remain in effect until October 1, 2010, unless
this approval is rescinded pursuant to OAR 690-086-0920."

E. On June 7, 2005, the Department issued a PFO that recommended denial of Application
G-16359 on the basis that, following approval of the City's WMCP, the applicable basin
plan prohibits the use of groundwater for agricultural purposes if the source of
groundwater is a basalt reservoir within a five-mile radius of any municipal well. The
PFO provided no other basis for denial ofApplication G-16359.

F. On July 21, 2005, Applicant submitted a timely protest and request for hearing
(Protest). The City requested standing, as provided in ORS 537.621(6) and OAR 690­
310-0160(2), to participate in any future contested case or other legal proceeding relative
to Application G-16395.

G. On September 2,2010, Applicant (regarding Application G-16359) and Joe Frazier
(regarding Application G-16364) formally requested a consolidated contested case
hearing for their respective protests to the PFOs issued by the Department regarding their
respective applications.

Page 1 of2-SETTLEMENTAGREEMENT REGARDING APPLICATION G-16359
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H. On October 1, 2010, the City's WMCP expired. The Department received a draft WMCP
from the City on November 30, 2010, but the Department has not approved the draft
WMCP. Therefore, the City does not have a WMCPin effect. Because the Department's
approval of the City's WMCP was the sole reason the Department issued a PFO that
recommended denial of Application G-16364, the Departmentmay now approve
Application G-16364 now that the WMCP is no longer in effect.

I. The Department and Applicant agree that the issues raised in the Protest can be resolved
solely on the following terms.

Terms of the Agreement

l. Applicant agrees to withdraw his Protest and his request for a consolidated contested case
hearing.

2. Upon Applicant's withdrawal of his Protest and his request for a consolidated contested
case hearing, the Department agrees to issue a final order approving Application G-16359
in the form ofAttachment A and a permit in the formofAttachment B.

Les Peterson

Phillip C. Ward, Director
Oregon Water Resources Department

Date

Date

Page 2 of2-SETTLEMENTAGREEMENTREGARDING APPLICATION G-16359
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ATTACHMENT A DRAFT
2/7/11

9:29AM
Oregon Water Resources Department

Water Rights/Adjudications Division

Water Rights Application
Number G-16359

Final Order

Hearing and Appeal Rights

Under the provisions of ORS 537.170 and ORS 537.622, the applicant may request a contested
case hearing by submitting the information required for a protest under ORS 537.153(6) or
ORS 537.621(7) to the Department within 14 days after the date of mailing ofthis order as
shown below. Ifa contested case hearing is requested by the applicant, the Department must
schedule one. In the contested case hearing, however, only those issues based on the
modifications to the Proposed Final Order may be addressed.

ORS 536.075 allows for additional appeal rights for other than contested case. This is a Final
Order in other than a contested case. This order is subject to judicial review under ORS 183.484.
Any petition for judicial review must be filed within the 60 day time period specified by ORS
183.484(2). Pursuant to ORS 536.075 and OAR 137-004-0080 you may either petition for
judicial review or petition the Director for reconsideration of this Order. A petition for
reconsideration may be granted or denied by the Director, and if no action is taken within
60 days following the date the petition was filed, the petition shall be deemed denied.

This statement ofjudicial review rights does not create a right to judicial review of this order, if
judicial review is otherwise precluded by law. Where no changes have been made to a Proposed
Final Order on a water right application and no protests have been filed during the protest period,
the Final Order is not subject to judicial review.

ApplicationHistory

On December 30, 2004, Les Peterson submitted an application to the Department for a water use
permit. The Department issued a Proposed Final Order (PFO) on June 7, 2005 that
recommended denial of the application on the ground that the Umatilla Basin Program does not
allow the proposed use.

On July 21, 2005, Les Peterson submitted a timely protest and request for hearing. The City of
Milton-Freewater (City) requested standing to participate in any future contested case or other
legal proceeding relative to Application G-16359, pursuant to ORS 537.621(6) and OAR 690­
310-01602).

The Department's continuing evaluation reveals that the PFO requires modification because the
City's Water Management and Conservation Plan (WMCP) expired on October 1, 20 I 0.

The wells requested under this application are located within a five-mile radius of the City's
municipal wells. Under OAR 690-507-0060(3)(a)(B), groundwater use from the basalt reservoir
within a five-mile radius around any municipal well of the City could be limited to only

70534110.2 0066249-00001 DRAFT: 2/7/2011 09:29AM
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municipal uses, group domestic uses, or statutorily, exempt groundwater uses if the Cityhas an
approved WMCP in effect. Because the City's WMCP expired on October 1, 2010, OAR 690-
507-0030(3)a)B) does not affect this application. Therefore, the Umatilla Basin Program
allows the proposed use.

The only basis for the PFO's recommended denial of the application was that the Umatilla Basin
Program did not allow the proposed use. The Department therefore concludes that the proposed
use would ensure the preservation.of the public welfare, safety and health as described in
ORS 537.525.

Les Peterson withdrew his protest and request for hearing on February _, 2011, so no contested
case hearing is required.

Order

Application G-16359 therefore is approved with the above modifications to the Proposed Final
Order, and PermitG- is issued as limited by the conditions set forth therein.

DATED February_, 2011

Phillip C. Ward, Director
Water Resources Department

This document wasprepared by lfyou have any questions about any ofthe
statements contained in this document I am most likely the best person to answeryour questions.
You can reach me at-----

Ifyou have questions about how to file a protest or a requestfor standing, please refer to the
section in this Final Order entitled "Hearing and Appeal Rights." Ifyou have previouslyfiled a
protest and want to know its status, please contact Patricia McCarty at 503-986-0820.

Ifyou have other questions about the Department or any ofitsprogramsplease contact our
Customer Service Group at 503-986-0801.

Address all other correspondence to: Water Rights Section, Oregon Water Resources Department,
725 Summer St NE Ste A, Salem OR 97301-1266, Fax: 503-986-0901.

70534110.2 0066249-00001 DRAFT: 2/7/2011 09.29AM



ATTACHMENT B

STATE OF OREGON

COUNTY OFUMATILLA

PERMIT TO APPROPRIATE THE PUBLICWATERS

THIS PERMIT IS HEREBY ISSUED TO

LES PETERSON
1415 HIGHLAND ROAD
WALLA WALLA, WA 99362

The specific limits and conditions of the use are listed below.

APPLICATION FILE NUMBER: G-16359

SOURCE OF WATER: WELL IN BIRCH CREEK BASIN

PURPOSE ORUSE: IRRIGATION USE ON 350.0 ACRES

MAXIMUMRATE: 4.38 CUBICFEET PER SECOND

PERIOD OF USE: IRRlGATION FROM MARCH 1 THROUGH OCTOBER 31

DATE OF PRIORITY: DECEMBER 30, 2004

WELL LOCATIONS:

SWSW, SECTION 4, T5N, R36E, W.M.; 480 FEET NORTH & 130 FEET EAST
FROM SWCORNER, SECTION 4

The amount ofwater used for irrigation under this right, together with the amount secured under
any other right existing for the same lands, is limited to a diversion of ONE-EIGHTIETH of one
cubic foot per second and 3.0 acre-feet for each acre irrigated during the irrigation season of each
year.

THE PLACE OF USE IS LOCATED AS FOLLOWS:

NE ¼ NW ¼ 40.0 ACRES
SE ¼NW ¼ 40.0 ACRES
NE ¼ SW ¼ 40.0 ACRES
NW ¼ SW ¼ 40.0 ACRES
SW ¼ SW 40.0 ACRES
SE ¼ SW 40.0 ACRES

SECTION 4
NENE ¼ 20.0 ACRES
NW ¼ NE¼ 40.0 ACRES
NE ¼ NW ¼ 40.0 ACRES
SENW 10.0 ACRES

Application of G-16359 Water Resources Department PERMIT G---
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SECTION9
TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M.

Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the permittee shall install a meter
or other suitable measuring device as approved by the Director. The permittee
shall maintain the meter or measuring device in good working order, shall keep a
complete record of the amount of water used each month and shall submit a report
which includes the recorded water use measurements to the Department annually
or more frequently as may be required by the Director. Further, the Director may
require the pennittee to report general water use information, including the place
and nature of use of water under the permit.

B. The permittee shall allow the watermaster access to the meter or measuring
device; provided however, where the meter or measuring device is located within
a private structure, the watermaster shall request access upon reasonable notice.

To monitor the effect ofwater use from the well(s) authorized under this permit, the Department
requires the water user to make and report annual static water level measurements. The static
water level shall be measured during the period February 15 through March 15. Reports shall be
submitted to the Department within 30 days ofmeasurement.

Measurements must be made according to the following schedule:

Before Use ofWater Takes Place
Initial and Annual Measurements
The Department requires the permittee to submit an initial water level measurement in the month
specified above once well construction is complete and annually thereafter until use of water
begins; and

After Use of Water Has Begun
Seven Consecutive Annual Measurements
Following the first year of water use, the user shall submit seven consecutive annual reports of
static water level measurements. The first of these seven annual measurements will establish the
reference level against which future annual measurements will be compared. Based on an
analysis of the data collected, the Director may require that the user obtain and report additional
annual static water level measurements beyond the seven year minimum reporting period. The
additional measurements may be required in a different month. If the measurement requirement
is stopped, the Director may restart it at any time.

All measurements shall be made by a certified water rights examiner, registered professional
geologist, registered professional engineer, licensed well constructor or pump installer licensed
by the Construction Contractors Board and be submitted to the Department on forms provided by
the Department. The Department requires the individual performing the measurement to:

(A) Identify each well with its associated measurement; and

Application of G-16359 Water Resources Department PERMIT G­---
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(B) Measure and report water levels to the nearest tenth of a foot as depth-to-water
below ground surface; and

(C) Specify the method used to obtain each well measurement; and
(D) Certify the accuracy of all measurements and calculations submitted to the

Department.

The water user shall discontinue use of, or reduce the rate of volume of withdrawal from, the
well(s) if annual water level measurements reveal any of the following events:

(A) An average water level decline of tb.ree or more feet per year for five consecutive
years; or

(B) A water level decline of 15 or more feet in fewer than five consecutive years; or
(C) A water level decline of 25 or more feet; or
(D) Hydraulic interference leading to a decline of 25 or more feet in any neighboring

well with senior priority.

The period of non or restricted use shall continue until the annual water level rises above the
decline level which triggered the action or until the Department determines, based on the
permittee's and/or the Department's data and analysis, that no action is necessary because the
aquifer in question can sustain the observed declines without adversely impacting the resource or
senior water rights. The water user shall in no instance allow excessive decline, as defined in
Commission rules, to occur within the aquifer as a result of use under this permit. Ifmore than
one well is involved, the water user may submit an alternative measurement and reporting plan
for review and approval by the Department.

STANDARD CONDITIONS

If the number, location, source, or construction of any well deviates from that proposed in the
permit application or required by permit conditions, this permit may not be valid.

If substantial interference with a senior water right occurs due to withdrawal of water from any
well listed on this permit, then use of water from the well(s) shall be discontinued or reduced
and/or the schedule ofwithdrawal shall be regulated until or unless the Department approves or
implements as alternative administrative action to mitigate the interference. The Department
encourages junior and senior appropriators to jointly develop plans to mitigate interferences.

The wells shall be constructed in accordance with the General Standards for the Construction and
Maintenance of Water Wells in Oregon. The works shall be equipped with a usable access port,
and may also include an air line and pressure gauge adequate to determine water level elevation
in the well at all times.

Where two or more water users agree among themselves as to the manner of rotation in the use
of water and such agreement is placed in writing and filed by such water users with the
watermaster, and such rotation system does not infringe upon such prior rights of any water user
not a party to such rotation plan, the watennaster shall distribute the water according to such
agreement.

Application ofG-16359 Water Resources Department PERMIT G­
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Prior to receiving a certificate of water right, the permit holder shall submit the results of a pump
test meeting the department's standards, to the Water Resources Department. The Director may
require water level or pump test results every 10 y,ears thereafter.

Failure to comply with any of the provisions of this permit may result in action including, but not
limited to, restrictions on the use, civil penalties, or cancellation of the permit.

This permit is for the beneficial use ofwater without waste. The water user is advised that new
regulations may require the use of best practical technologies or conservation practices to
achieve this end.

By law, the land use associated with this water use must be in compliance with statewide land­
use goals and any local acknowledged land-use plan.

The use of water shall be limited when it interferes with any prior surface or ground water rights.

Complete application of the water shall be made within five years of the date ofpermit issuance.
Ifthe water is not completely applied before this date, and the permittee wishes to continue
development under the permit, the perrnittee must submit an application for extension of time,
which may be approved based upon the merit of the application.

Within one year after complete application ofwater to the proposed use, the permittee shall
submit a claim of beneficial use, which includes a map and report, prepared by a Certified Water
Rights Examiner (CWRE).

Issued February _, 2011

Phillip C. Ward, Director
Water Resources Department

Application of G-16359 Water Resources Department PERMIT G----



ATTORNEYS AT LAW

February 4, 2011

VIA ELECTRONIC AND U.S. MAIL

Ms. Patricia McCarty
Protest Program Coordinator
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

Re: Proposed settlement agreement for Application G-16359

Dear Patricia:

DAVIDE. FILIPPI
Direct (503) 294-9529
defilippi@stoel.com

?00 S IV nOh A,cnuc. Sul\c 1600
Portbnd. Oregon?7204
mun 50) 224 1380
fa 503 220 2480

www.Atoel. com

Les Peterson ("Peterson") requests that the OregonWater Resources Department (the
"Department") issue a final order approving Water Right ApplicationNo. G-16359 (the
"Application"). As explained more fully in this letter, the Department issued a proposed final
order in 2005 that recommended denial of the Application. The sole basis for the
recommendationwas that, following approval of the City ofMilton-Freewater's Water
Conservation and Management Plan ("WMCP"), the applicable basin plan prohibited the use of
groundwater for agricultural purposes if the source of groundwater was a basalt reservoir within
a five-mile radius of any municipal well. OAR 690-507-0060(3)(a)(B). However, the City's
WMCP expired on October 1, 2010. Because no other basis exists for denying the Application,
the Department should issue a final order approving the Application and issue a permit.

Enclosed you will find a proposed settlement agreement under which Peterson would agree to
withdraw his protest of the Department's proposed final order regarding the Application in
exchange for the Department's agreement to issue a final order approving the Application and
issue a permit.

I. BACKGROUND

Peterson submitted the Application to the Department on December 30, 2004. On February 18,
2005, the Department issued its Initial Review Determinations (the "Initial Review") regarding
the Application. The Initial Review stated: "The use of water from a well in Birch Creek Basin
for irrigation use on 350.0 acres is allowable under OAR 690-507, the Umatilla Basin Program."

70533358.2 0066249-00001
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Ms. Patricia McCarty
February 4, 2011
Page 2

The Initial Review also explained that the Department's conclusions were subject to change if a
WMCP submitted by the City were approved before the proposed final order protest deadline for
the Application passed. The public comment period for the Application closed onMarch 24,
2005, but the Department received no written comments by the deadline.

OnMarch 22, 2005, the Department issued a final order approving a groundwater application
submitted by Seven Hills Properties, LLC ("Seven Hills") and issued a final groundwater permit
to Seven Hills. Like Peterson's application, the Seven Hills application proposed pumping
groundwater within a five-mile radius of the City's municipal wells. Nevertheless, the
Department issued the permit because the City's WMCP was not in effect.

On March 24, 2005, the Department approved the City's WMCP. Then, on June 7, 2005, the
Department issued a proposed final order that recommended denial of the Application on the
basis that, following approval of the City's WMCP, the applicable basin plan prohibited the use
of groundwater for agricultural purposes if the source of groundwater is a basalt reservoir within
a five-mile radius of anymunicipal well. OAR 690-507-0060(3)(a)(B). The proposed final
order provided no other basis for the denial.

On July 21, 2005, Peterson submitted a timely protest and request for hearing (""Protest"). The
City requested standing, as provided in ORS 537.621(6) and OAR 690-310-0160(2), to
participate in any future contested case or other legal proceeding relative to the Application.

On September 2, 2010, Peterson (regarding Application G-16359) and Joe Frazier (regarding
Application G-16364) formally requested a consolidated contested case hearing for their
respective protests to the proposed final orders issued by the Department regarding their
respective applications.

The City's WMCP expired on October 1, 201 0. Although the Department received a draft
WMCP from the City on November 30, 2010, the draft WMCP has not been approved and, thus,
the City does not have a full-time conservation program in effect.

70533358.2 0066249-00001



Ms. Patricia McCarty
February 4, 2011
Page 3

II. DISCUSSION

A. The City does not have a full-time conservation program in effect and OAR
690-507-0060(3)(a)(B) does not apply.

Based on the City's Petition for Reconsideration of Final Order and Pennit for Application
G-17395 ("Petition"), Peterson anticipates that the City will contend that OAR 690-507-
0060(3)(a)(B) does apply because the City's existing conservation program is a full-time
conservation program, regardless of whether it has been approved by the Department. That
contention is wrong and it directly contradicts the 2005 settlement agreement between the
Department, the City, and Seven Hills (the "Settlement Agreement"). See Settlement
Agreement, In the Matter ofProposed Water Management and Conservation Planfor the City of
Milton-Freewater, Umatilla County, Oregon (2005) (copy attached).

First, the City seems to assume that any program that it designates a "conservation program"
necessarily satisfies OAR 690-507-0030(3)(a)(B) because the rule does not explicitly require an
"approved" conservation program. However, mere absence of the word "approved" from the
rule does not eliminate the Department's obligation to determine whether the City has "a full­
time conservation program in effect." 0AR 690-507-0030(3)a)B).

The rule provides cities with a powerful tool to protect municipal wells from interference. Yet,
that tool is not absolute. In order to exercise it, a city must have "a full-time conservation
program in effect." Id. This ensures that the city is doing its part to conserve water. The
requirement would be meaningless if the Department lacked any role to play in detennining
whether a city's conservation program satisfied the rule. That is, a program that does not
actually conserve water would not satisfy the rule. Further, use of the term "in effect" implies
that the program must have an effect on water conservation. Thus, implicit in the rule is a
requirement that the Department determine whether a City has such a program in effect.

Second, the City has already conceded that an approved WMCP is required before OAR 690­
507-00303)a)B) applies. As part of the Settlement Agreement, the City (and the Department)
stipulated and agreed to the following:

If the Department were to issue a final order approving the City's WMCP prior to
the issuance of Seven Hills' groundwater permit, then the Seven Hills'
Application would be subject to a different classification under the Umatilla Basin

70533358.2 0066249-0000I
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Program rules in the midst ofthe review process. The application ofa new and
different classification could substantially alter and severely delay review ofthe
Seven Hills' Application.

Thus, the City admitted and agreed that the applicability ofOAR 690-507-0030(3)(a)B) does
depend on the Department's approval ofa WMCP. Put differently, whatever conservation
program the City had in effect prior to the approval ofits WMCP in 2005 did not satisfy the
requirement that the City "have a full-time conservation program in effect." OAR 690-507­
0030(3)(a)(B). Ifapproval ofa WMCP means a conservation program is "in effect," then
expiration ofa WMCP means the conservation program is not "in effect." As such, the City has
not had a full time conservation program in effect since October 1, 20l 0.

B. The Department should issue a final order approving the Application and
granting the permit.

The Department's approval ofthe City's WMCP was the sole reason the Department
recommended denial ofthe Application in its proposed final order. Because the City no longer
has a WMCP in effect, the Department should now issue a final order approving the Application
and issue a permit. Failure to approve the application and issue the permit would treat Peterson
differently from Seven Hills.

Peterson's Protest ofthe proposed final order requires the Department to conduct a contested
case hearing. See ORS 537.621(9)(b)B). However, Peterson is willing to withdraw his Protest
ifthe Department agrees to the enclosed proposed settlement agreement.

The City's request for standing pursuant to ORS 537.621(6) and OAR 690-310-0160(2) does not
preclude the Department from issuing a final order. ORS 537.621(6) provides: "Any person who
supports a proposed final order may request standing forpurposes ofparticipating in any
contested case proceeding on the proposed final order or forjudicial review ofa final order."
OAR 690-310-0160(2) simply parrots the language ofORS 537.621(6).

Neither ORS 537.621 (6) nor OAR 690-310-1602) gives the City the right to a contested case
proceeding; they provide the City only the right to participate in a contested case proceeding if
the Department holds such a proceeding. Only the applicant has a right to require that the
Department hold a contested case proceeding. See ORS 537.621(9)b)B). This does not leave

70533358.2 0066249-00001



Ms. PatriciaMcCarty
February 4, 201I
Page 5

the City without an avenue to challenge a final order issued by the Department. Under ORS
537.621(6), the City may seekjudicial review ofthe final order. See also ORS 537.625(2)(b).

III. CONCLUSION

For the foregoing reasons, Peterson requests that the Department agree to issue a final order
approving the Application as proposed in the enclosed settlement agreement.

Very truly yours,

Mk
David E. Filippi
DEF/kct

cc: Tom Paul, OWRD (via email only)
Dwight French, OWRD (via email only)
Client (via email only)

Enclosure

70533358.2 0066249-00001



BEFORE THEOREGON WATER RESOURCES DEPARTMENT

In the Matter ofProposed Water
Management and ConservationPlan for the )
City ofMilton-Frccwater, UmatillaCounty, )
Oregon )

SETTLEMENT
AGREEMENT

TheOregonWater Resources Department (the "Department"), the CityofMilton­
Freewater (the "City"), and NorMcKibben and Seven Hills Properties, LLC (collectively,
"Seven Hills"), do herebystipulate and agree as follows:

Background

A. On August 21, 2000, he City submitted a proposedWater Management and
ConservationPlan ("WMCP") to the Department for review and consideration. The
proposedWMCP was modified. in part onNovember 10, 2004.

B. On December 6, 2004, OWRD issued a Proposed Final Order ("PFO") recommending
approval of the City's proposedWMCP.

C. On January S, 2005, Seven Hills submitted a timelyprotest and appeal of the PFO for the
City's WMCP.

D. On or a.bout October 5, 2004, Seven Hills filed an application for a groundwaterpermit
(App. No. G-16322) (the "Seven Hills' Application"). Toe public comment period for
the Initial Review ofthe SevenHills' Application closed onDcccmbcr 30, 2004. Ohcr
than a submittal by Seven Hills in response to a request for additional information by the
Department, no comments were filed during the Initial Review public comment period.
On January 18, 2005, the Department issued a PFO for the Seven Hills' Application and
a draft groundwater permit. The period withinwhich to file a protest to the PFO for the
Seven Hills' Application closes onMarch 4, 2005. Assuming no protests to the PFO for
the SevenHills' Application are filed, a final groundwater permit may be issued to Seven
Hills as earlyas mid-March 2005.

E. Ifthe Departmentwere to issue a final order approving theCity'sWMCP prior to the
issuance ofSevenHills' groundwater permit, then the SevenHills' Applicationwould be
subjected to a different classification under the Umatilla Basin Program rules in the midst
of the review process. The application ofa new and different classification could
substantially alter and severely delay review of the SevenHills' Application.

F. The Department, the City, and Seven Hills agree that the issues raised in the Seven Hills'
protest and appeal of the PFO recommending approval ofthe City's proposedMCP
can be resolved solely on the following terms.

Page I of2 - SETTLEMENT AGREEMENT REGARDING PROPOSED WATER MANAGEMENT AND
CONSERVATION PLAN FOR THE CITY OF MILTON-FTEEWATER, UMATILLA COUNTY, OREGON



ATTORNEYS AT LAW

February 4, 2011

DAVIDE. FIL.IPPI
Direct (503) 294-9529
defilippi@stoel.com

900 S.W. Ffflh Avenue. Sullc 2600
Portland. Oregon 97204
main 503 224.3380
fas 503.220.2480
www.stocl.com

VIA ELECTRONIC AND U.S. MAIL

Ms. PatriciaMcCarty
Protest Program Coordinator
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

Re: Proposed settlement agreement for Application G-16359

Dear Patricia:

RECEIVED
FEB O 7 2011

WATER RESOURCES DEPT
SALEM, OREGON

Les Peterson ("Peterson") requests that the Oregon Water Resources Department (the
"Department") issue a final order approvingWater Right Application No. G-16359 (the
"Application"). As explained more fully in this letter, the Department issued a proposed final
order in 2005 that recommended denial of the Application. The sole basis (or the
recommendation was that, following approval of the City ofMilton-Freewater's Water
Conservation and Management Plan("WMCP"), the applicable basin plan prohibited the use of
groundwater for agricultural purposes ifthe source ofgroundwater was a basalt reservoir within
a five-mile radius ofany municipal well. OAR 690-507-0060(3)(a)(B). However, the City's
WMCP expired on October I, 20 10. Because no other basis exists for denying the Application,
the Department should issue a final order approving the Application and issue a permit.

Enclosed you will find a proposed settlement agreement under which Peterson would agree to
withdraw his protest of the Department's proposed final order regarding the Application in
exchange for the Department's agreement to issue a final order approving the Application and
issue a permit.

I. BACKGROUND

Peterson submitted the Application to the Department on December 30, 2004. On February 18,
2005, the Department issued its Initial Review Determinations (the Initial Review") regarding
the Application. The Initial Review stated: "The use ofwater from a well in Birch Creek Basin
for irrigation use on 350.0 acres is allowable under OAR 690-507, the Umatilla Basin Program."

70533358.2 0066249-00001
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Ms. Patricia McCarty
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The Initial Review also explained that the Department's conclusions were subject to change ifa
WMCP submitted by the City were approved before the proposed final order protest deadline for
the Application passed. The public comment period for the Application closed on March 24,
2005, but the Department received no written comments by the deadline.

On March 22, 2005, the Department issued a final order approving a groundwater application
submitted by Seven Hills Properties, LLC ("Seven Hills") and issued a final groundwater permit
to Seven Hills. Like Peterson's application, the Seven Hills application proposed pumping
groundwater within a five-mile radius of the City's municipal wells. Nevertheless, the
Department issued the permit because the City's WMCP was not in effect.

On March 24, 2005, the Department approved the City's WMCP. Then, on June 7, 2005, the
Department issued a proposed final order that recommended denial of the Application on the
basis that, following approval of the City's WMCP, the applicable basin plan prohibited the use
of groundwater for agricultural purposes if the source of groundwater is a basalt reservoir within
a five-mile radius of any municipal well. 0AR 690-507-00603)a)B). The proposed final
order provided no other basis for the denial.

On July 21, 2005, Peterson submitted a timely protest and request for hearing ("Protest"). The
City requested standing, as provided in ORS 537.621(6) and OAR 690-310-01602), 1o
participate in any future contested case or other legal proceeding relative to the Application.

On September 2, 2010, Peterson (regarding Application G-16359) and Joe Frazier (regarding
Application G-16364) formally requested a consolidated contested case hearing for their
respective protests to the proposed final orders issued by the Department regarding their
respective applications.

The City's WMCP expired on October 1, 2010. Although the Department received a draft
WMCP from the City on November 30, 2010, the draft WMCP has not been approved and, thus,
the City does not have a full-time conservation program in effect.

FEB 07 2011

WATER RESOURCES DEPT
SALEM, OREGON
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II. DISCUSSION

A. The City does not have a full-time conservation program in effect and OAR
690-507-0060(3)(a)(B) does not apply.

Based on the City's Petition for Reconsideration of Final Order and Permit for Application
G-17395 ("Petition"), Peterson anticipates that the City will contend that OAR 690-507­
0060(3)(a)(B) does apply because the City's existing conservation program is a full-time
conservation program, regardless of whether it has been approved by the Department. That
contention is wrong and it directly contradicts the 2005 settlement agreement between the
Department, the City, and Seven Hills (the "Settlement Agreement"). See Settlement
Agreement, In the Matter ofProposed WaterManagement and Conservation Planfor the City of
Milton-Freewater, Umatilla County, Oregon (2005) (copy attached).

First, the City seems to assume that any program that it designates a "conservation program"
necessarily satisfies OAR 690-507-0030(3)(a)(B) because the rule does not explicitly require an
"approved" conservation program. However, mere absence of the word "approved" from the
rule does not eliminate the Department's obligation to determine whether the City has "a full­
time conservation program in effect." OAR 690-507-0030(3)(a)(B).

The rule provides cities with a powerful tool to protect municipal wells from interference. Yet,
that tool is not absolute. In order to exercise it, a city must have "a full-time conservation
program in effect." Id. This ensures that the city is doing its part to conserve water. The
requirement would be meaningless if the Department lacked any role to play in determining
whether a city's conservation program satisfied the rule. That is, a program that does not
actually conserve water would not satisfy the rule. Further, use of the term "in effect" implies
that the program must have an effect on water conservation. Thus, implicit in the rule is a
requirement that the Department determine whether a City has such a program in effect.

Second, the City has already conceded that an approved WMCP is required before OAR 690­
507-0030(3)a)B) applies. As part of the Settlement Agreement, the City (and the Department)
stipulated and agreed to the following:

If the Department were to issue a final order approving the City's WMCP prior to
the issuance ofSeven Hills' groundwater permit, then the Seven Hills'
Application would be subject to a different classification under the Umatilla Basin
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Program rules in the midst of the review process. The application of a new and
different classification could substantially alter and severely delay review of the
Seven Hills' Application.

Thus, the City admitted and agreed that the applicability of 0AR 690-507-00303)a)B) does
depend on the Department's approval of a WMCP. Put differently, whatever conservation
program the City had in effect prior to the approval of its WMCP in 2005 did not satisfy the
requirement that the City "have a full-time conservation program in effect." OAR 690-507-
0030(3)(a)(B). If approval of a WMCP means a conservation program is "in effect," then
expiration of a WMCP means the conservation program is not "in effect." As such, the City has
not had a full time conservation program in effect since October 1, 2010.

B. The Department should issue a final order approving the Application and
granting the permit.

The Department's approval of the City's WMCP was the sole reason the Department
recommended denial of the Application in its proposed final order. Because the City no longer
has a WMCP in effect, the Department should now issue a final order approving the Application
and issue a permit. Failure to approve the application and issue the permit would treat Peterson
differently from Seven Hills.

Peterson's Protest of the proposed final order requires the Department to conduct a contested
case hearing. See ORS 537.621(9)(b)(B). However, Peterson is willing to withdraw his Protest
if the Department agrees to the enclosed proposed settlement agreement.

The City's request for standing pursuant to ORS 537.621(6) and OAR 690-310-01602) does not
preclude the Department from issuing a final order. ORS 537.621(6) provides: "Any person who
supports a proposed final order may request standing for purposes of participating in any
contested case proceeding on the proposed final order or for judicial review of a final order."
OAR 690-310-0160(2) simply parrots the language of ORS 537.621(6).

Neither ORS 537.621(6) nor OAR 690-310-160(2) gives the City the right to a contested case
proceeding; they provide the City only the right to participate in a contested case proceeding if
the Department holds such a proceeding. Only the applicant has a right to require that the
Department hold a contested case proceeding. See ORS 537.621(9)(b)(B). This does not leave

RECEIVED
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the City without an avenue to challenge a final order issued by the Department. Under ORS
537.621(6), the City may seek judicial review of the final order. See also ORS 537.6252)b).

III. CONCLUSION

For the foregoing reasons, Peterson requests that the Department agree to issue a final order
approving the Application as proposed in the enclosed settlement agreement.

Very truly yours,

Mt
David E. Filippi
DEF/kct

cc: Tom Paul, OWRD (via email only)
Dwight French, OWRD (via email only)
Client (via email only)

Enclosure

RECEIVED
FE8 0 7 2011

WATER RESOURCES DEPT
SALEM, OREGON
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Patricia McCarty

From: Patricia McCarty
Sent: Thursday, September 23, 2010 1:36 PM
To: 'defilippi@stoel.com'
Subject: G-16264 Frazier, G-16359 Peterson
Hi David,
Please contact me at your convenience and let me know if you have in mind options for
resolution of these protests. Mr. Frazier's and Mr. Peterson's protests will be referred to the
Office ofAdministrative Hearings for a hearing as department resources allow. I don't anticipate
that a referral will take place soon, so if there are options for resolution outside of a hearing
process, we should discuss those and see where we can get.

Thank you,

Patricia McCarty
Protest Program Coordinator
Oregon Water Resources Department
(503) 986-0820

9/23/2010



Patricia McCarty

Page 1 of 1

From:
Sent:
To:
Cc:
Subject:

Filippi, David [DEFILIPPI@stoel.com]
Thursday, September 02, 2010 2:50 PM
Patricia McCarty; patricia.e.mccarty@state.or.us
Pagel, Martha; cbentz@yturrirose.com; Les Peterson; Joe Frazier
FW: Scanned document from eCopy (ecopy@stoel.com)

Attachments: 9-2-10 Letter to Patricia McCarty at OWRD.PDF

Please see attached letter. Thank you.

David E. Filippi
Stoel Rives LLP [ 900 SW FifhAve., Suite 2600 / Portland, OR 97204
Direct: (03) 294-9529 ]Fax: (503) 220-2480 1 defilinpi@stoel_com / www_Stoel_com

9/7/2010
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September 2, 2010

DAVID E. FILIPPI

Direct (503) 29./-9529
defilippi@stoel.com

?00 S.W FIOh Avenue. Suite 2600

Portl,nd. Oregon ?7204

main 503224.1)80
fa 503 220 2480
www.stoelorn

VIA U.S. MAIL AND ELECTRONIC MAIL
(PATRICIA.E.MCCARTY@STATE.OR.US)

Ms. Patricia McCarty
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 9730I

RE: Request for Consolidated Contested Case Hearing for Protests to PFOs for
Applications G-16359 and G-16364

Dear Ms. McCarty:

I understand you requested that Mr. Les Peterson (regarding application G-16359) and Mr. Joe
Frazier (regarding application G-16364) (collectively, the "Applicants") respond to the
Department no later than September 3, 2010, as to whether they wished to proceed to hearing
with respect to their protests to the PFOs issued by the Department regarding their respective
applications. I also understand that both Applicants have notified you in writing that they <lo
wish to proceed to hearing. Stoel Rives LLP represented both Applicants with respect to the
submittal of their respective initial protests, and we are hereby providing notice to you and the
Department that we will be representing both Applicants in the requested hearings.

Because the factual background and legal issues surrounding the PFOs and protests for Mr.
Peterson's application G-16359 and Mr. Frazier's application G-16364 are identical, we hereby
request that the two contested cases be consolidated into a single c0ntested t:asc proceeding. /\s
such, we would request that you make a consolidated referral to the Office of Administrative
Hearings, requesting a consolidated hearing in front or an ALJ. Following the initial pre-hearing
conference with the AU, we are hopeful that we will be able to come to a quick agreement with
the Department as to a set of stipulated facts, so as lo allow the legal issues to be bric led and
presented to the ALJ expeditiously. Further, we are aware that the City of Milton-Freewater
requested party status with respect lo Mr. Peterson's application, but missed the deadline for
requesting party status with respect to Mr. Frazier's application. I have discussed this briefly
with Ms. Martha Pagel. Ms. Pagel will be conferring with Mr. Cliff Bentz as lo who will be
representing the City on these matters going forward, and I hope to discuss with Ms. Pagel or
Mr. Bentz soon the City's position with respect to the requested consolidated hearing.
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Please call me if' you have any questions regarding our representation or requests on behalf ofthe
Applicants.

I2g.
David E. Filippi

cc (via email): Ms. Martha Pagel
Mr. Cliff Bentz
Mr. Les Peterson
Mr. Joe Frazier

70258603 1 0066250-00001
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regon
Theodore R. Kulongoski,Governor

VIACERTIFIED LETTER

July 13, 2010

Water Resources Department
North Mall Office Building

725 Summer Street NE, Suite A
Salem, OR97301-1271

503-986-0900
FAX 503-986-0904

Les Peterson
1415 Highland Rd.
Walla Walla, WA 99362

Re: Protest to Oregon Water Resources Department's (OWRD) Proposed Final Order on
Application # G-16359 in the name of Les Peterson.

DearMr. Peterson,

You applied for a water use permit on June 10, 2004. The OWRD proposed to deny the
application on June 7, 2005. Your protest was received July 22, 2005. You application was
placed on administrative hold until December 18, 2009 so that you could try to come to an
agreement with the City ofMilton-Freewater. Since December 18, 2009, the Department bas not
received any further information from you.

In your protest, you requested a contested case hearing. Ifyou wish to proceed to a hearing, the
Department will refer the case to the Office of Administrative Hearings for a hearing in front of
an administrative law judge. That process usually requires you or your attorney to be present to
provide evidence supporting your position and rebutting the Department's evidence.

Ifyou would prefer to avoid a contested case hearing, you may withdraw the protest by
submitting a written statementnotifying the Department that you withdraw the protest. If you
elect to withdraw the protest, the Department will issue a Final Order denying the application.

Please let me know if you wish to proceed to a hearing by September 3, 201 0. lfI do not bear
from you by that date, the Department will issue a final order denying the application for a
permit soon thereafter.

Sincerely,

Patricia McCarty
Protest Program Coordinator
Water Rights Division
Phone: 503-986-0820

-I



August 13, 2010

Patricia McCartney
Protest Program Coordinator
Oregon Water Resources Department

RE: Protest of Proposed Final Order on Application #G-16359 in the name of Les Peterson

Dear Patricia McCarty,

Harvest is just winding down and I've had to devote my attention to completing it.

In response to your inquiry it is still my wish to proceed with a contested case hearing. My desire to
have a hearing in front of an administrative law judge has grown exponentially as attempts to reach
granting an exception by the City of Milton-Freewater have been ignored.

I will contact counsel and hopefully we can have this issue resolved before years end. However, this
process will likely involve a round of legal briefs (motion for summaryjudgment, response brief, reply
brief) and other arguments.

Would you like a formal letter from my counsel also? When I get back to this issue after harvest I could
have him call you? Let me know if you need more technical information or anything else.

Sincerely,

Les Peterson
1415 Highland Road
Walla Walla,Wa. 99362
Fax 509-522-1895

RECEIVED
AUG 1 8 20

WATER RESOURCES DEPT
SALEM, OREGON



December 6, 2008

Patricia McCartney
Protest Program Coordinator
Oregon Water Resources Department

RE: Protest of Proposed Final Order on Application #G-16359 in the name of Les Peterson

Dear Patricia McCarty,

Negotiations regarding an exception to the Umatilla Basin Program are on going with the City of
Milton-Freewater. However,currently Mr. Cliff Bentz, counsel forthe city,is joining the state legislature
and this change will likely delay things further before my counsel, David Fillippi, and the new
representative for the City of Milton-Freewater are back up to speed.

Let me know if you need correspondence from counsel for more technical information or anything else.

Sincerely,

Les Peterson
1415 Highland Road
Walla Walla,Wa. 99362
Fax 509-522-1895

RECEIVED
DEC 15 2008

WATER RESOURCES DEPT
SALEM, OREGON



Oregon
Theodore R. Kulongoski, Governor

VIA CERTIFIED LETTER

October 28, 2008

Water Resources Department
North Mall Office Building

725 SummerStreet NE, Suite A
Salem, OR 97301-1266

503-986-0900
FAX 503-986-0904

Les Peterson
1415 Highland Road
WallaWalla, WA 99362

RE: Protest ofProposed Final Order on Application #G-16359 in the name ofLes Peterson

Dear Mr. Peterson,

The Water Resources Departmentproposed to deny the above application for awater use permit
on June 7, 2005. Your protest was received July 22, 2005. The Department cannot approve the
application because the Umatilla Basin ProgramRules do notallow the use of ground water for
irrigation. If you wish to receive approval for such a use you may seek an exception to the Basin
Program.

A contested case hearing was requested at the time of theprotest. That process usually requires
the presence of you or your attorney. Ifyou would prefer to avoid a contested case hearing on
the proposed denial, you may withdraw theprotest by submitting awritten statement notifying
the Department that you withdrawthe protest. Ifyou elect to withdrawthe protest, the
Departmentwill issue a Final Order denying the application. I will need to hear from you by
December 15, 2008, or the protest will be referred to the Office ofAdministrative Hearings.

Sincerely,

Pe.y--,
Patricia McCarty J
Protest Program Coordinator
Oregon Water Resources Department
503-986-0820

- '



Oregon
Theodore R. Kulongoski, Governor

Water Resources Department
North Mall Office Building

725 Summer Street NE, Suite A
Salem, OR 97301-1266

503-986-0900
FAX 503-986-0904

October 28, 2008

Les Peterson
1415 Highland Road
Walla Walla, WA 99362

RE: Protest of Proposed Final Order on Application # G-16359 in the name ofLesPeterson

Dear Mr. Peterson,

The Water Resources Department received your letter of December 6, 2008. After discussion
with David Filippi the Department has placed your application on administrativehold until
December 18, 2009. After that date the Department will need to complete processing of your
application. Ifyou are unable to come to an agreement with the City ofMilton-Freewater and
have not withdrawn your protest to the Department's Proposed Final Order to deny the
application, the protest will be scheduled for a contested case hearing.

Please contact me at the number below if you have any questions.

Sincerely,

72.y.a
Pahicia McCarty /
Protest Program Coordinator
Oregon Water Resources Department
503-986-0820



Oregon
Theodore R. Kulongoski, Governor

Water Resources Department
North Mall Office Building

725 Summer Street NE, SuiteA
Salem, OR 97301-1266

503-986-0900
FAX 503-986-0904

May 13, 2008

David E. Filippi
Stoel Rives, LLP
900 SW Fifth Avenue, Suite 2600
Portland, OR 97204-1268

RE: Protest of Proposed Final Order on Application # G-16359 in the name of Les Peterson

Dear Mr. Filippi,

When I spoke with you recently about this protest, I suggested that ifMr. Peterson was interested
in continuing to explore options to secure a ground water permit for the proposed well, he should
request that the application be placed on administrative hold. You indicated that you thought a
hold had been granted. The protest to the above PFO, submitted July 22, 2005, does contain a
request to the Department to place the application on administrative hold. Unfortunately, the
application file does not contain a copy of an approval or a denial of an administrative hold. If
Mr. Peterson is interested in having the application placed on bold, I will be happy to do so.
Please let me know by letter or e-mail at your convenience.

Enclosed is a copy of the Oregon Attorney General's advice on an aspect of the Umatilla Basin
Program rules, OAR 690, Division 507. It may be useful information for your client if he is
seeking the support of the City ofMilton-Freewater for the proposed well.

Sincerely,

p2..ch
Patricia McCarty . )
Protest Program Coordinator
Oregon Water Resources Department
503-986-0820



Oregon
TheodoreR. Kulongoski, Governor

Water Resources Department
North Mall Office BuilcLing

725 Summer Street NE, Suite A
Salem,OR 97301-1266

503-986-0900
FAX 503-986-0904

March 25, 2008

David E. Filippi
Stoel Rives, LLP
900 SW Fifth Avenue, Suite 2600
Portland, OR 97204-1268

RE: Protest of Proposed Final Order on Application # G-16359 in the name of Les Peterson

Dear Mr. Filippi,

The Water Resources Department proposed to deny the above application for a water use permit
on June 7, 2005. The applicant's protest was received July 22, 2005.

At this time, the Department is unlikely to approve the application. The City ofMilton­
Freewater has responded through counsel that it will not enter into any agreement allowing the
well proposed in the application. The Umatilla Basin ProgramRules do not include irrigation as
a classified use of groundwater. Absent any such agreement or equivalent opportunity to
overcome the Basin ProgramRules, the Department cannot issue a permit for the proposed water
use.

A contested case hearing was requested at the time of the protest. If the applicant wishes to
proceed to a hearing the Department will begin the process of referring the case to the Office of
Administrative Hearings. If you would prefer to avoid a contested case hearing on the proposed
denial, you may withdraw the protest by submitting a written statement notifying the Department
that you withdraw the protest. If you elect to withdraw the protest, the Department will issue a
Final Order denying the application.

Please contact me at your earliest convenience and let me know what you would prefer.

Sincerely,

7at.y.
Patricia McCarty 7
Protest Program Coordinator
Oregon Water Resources Department
503-986-0820



Patricia McCarty

From:
Sent:
To:
Subject:

Patricia McCarty
Wednesday, January 23, 2008 4:07 PM
'law@yturrirose.com'
For Cliff Bentz

Hello Cliff,

Congratulations on the replacement appointment. I am hoping that you had a chance to check with the City of
Milton-Freewater about the applications for groundwater permits by Peterson (G-16359) and Frazier (G-16364).
The last time we talked you were going to check with the city to see if they had any willingness to allow these
wells within their protected 5-mile radius.

If this matter has been assigned to someone else in your office, I will be happy to work with them.

Sincerely,

Patricia McCarty
Protest Program Coordinator
Water Rights Division
Oregon Water Resources Department
725 Summer St. NE Suite A
Salem, OR 97301
Phone: 503-986-0820
Fax: 503-986-0901

3/as/a P
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FACSIMILE
(541) 889-2432

E-MAIL
law@yturrirose.com

ANTHONYYTURRI (1914-1999)
GENE C. ROSE, RETIRED

November 4, 2005

P.O.BOX 'S'
ONTARIO, OREGON 97914

(541) 889-5368

YTURRI ROSE LLP
ATTORNEYS AT LAW

89 S.W. THIRD AVENUE

Mike Reynolds
Oregon Water Resources
725 Summer Street NE, Suite A
Salem OR 97301-1271

Re: Les Peterson, Water Rights Application No. G-16359

Dear Mike:

I have been retained by the City of Milton Freewater to assist it in responding to the
application filed by Les Peterson, being Application No. G-16359.

Steve Applegate has been assisting and did file, on the City's behalf, the Request for
Standing. I attach a copy of that Request for Standing for your review.

Could you please provide this office with copies of correspondence and the materials
generated as this application process progresses? This would of course include notice of the
hearings, further procedural actions, etc.

Thank you very much for your most kind assistance.

Very truly yours,

$$%"
CSB/tm
Enclosure

• Licensed in Oregonand Idaho
O Licensed in Idaho

CARLBURNHAM, JR.
CUFF BENTZ•
TIM J. HELFRICH •
BRUNO J. JAGELSKI •
SCOTT K. WARNER
DAVIDR. AUXIER•
JEFF R. WHEELER •
SHAWNAD. PETERSON •
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1730s.w. SKYLINE Blvo•• STE. 201
PORTLAND, OREGON 97221

TELEPHONE: (503) 291-5342
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ONTARIO
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89 S.W.3AVENUE

ONTARIO, OREGON 97914
TELEPHONE: (541) 889-5368

FRUITLAND
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FRUITLAND, IDAHO 83619
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STEEN P. APPLEGATE CONSULTING
3185 La Costa Loop South

SALEM, OR 97302

Phone/fax (503)362-404

1
0 IEt~~~IE~

OregonWater Resources Department JUL 2 5 2.005 ~
725 Summer StreetNE, Suite A
sale, 0R 97301-1271 [RR]_ROSE LL
ATTN: Kerry Lefever

July 20, 2005

REFERENCE: File G-16359, Les Peterson - Request for Standing

Dear Ms. Lefever:

I represent the City ofMilton-Freewater (City) in regard to the above referenced file. The Oregon
Water Resources Department (WRD) issued a Proposed Final Order (PFO) on this application on June
7, 2005. The PFO proposed denial ofthe application because itwas detennined that interference
would occur between the applicant's well and those of the City.

The City supports the findings in the PFO and thus hereby requests standing, as provided in ORS
537.621(6) and OAR 690-310-160(2), to participate in any future contested case or other legal
proceeding relative to this application. We enclose the statutory fee of$50.

Obviously, the City has concerns about potential impacts of theproposed development on the
continued production from their wells.

Any questions or other correspondence should be directed to:
City ofMilton-Freewater
P.O. Box 6
Milton-Freewater, OR 97862
ATTN: Delphine Palmer
Telephone: 541-938-5531; Fax 541-938-8224

Copies should also be sent to Mr. CliffBentz of Yturri Rose, Attorney ofRecord, and to myself

Thank you,

Sincerely,

cc: Delphine Palmer
CIifTBentz/

RECE\VED \
NOV 0 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

Ste en P. Applegate
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Les Peterson
1415 Highland Road

Walla Walla,
Washington

99362
June 19, 2005

Oregon Water Resources Department
Water Resources Division
Water Rights Application
Number G-16359

RECEIVED
JUL 25 2005

WATER RESOURCES DEPT
SALEM, OREGON

Dear Oregon Water Resources Department,

As the applicant for the water right Number G-16359 my credentials include over
twenty-eight years of farming. The ability to continue that livelihood as a family farm
will be greatly enhanced with the versatility of wider crop choices and increased
production given the water to allow it. The importance of crop production by any farmer
requires no justification and is obviously in the public interest.

It seems to me that the Proposed Final Order regarding water rights application Number
G-16359 written by the Oregon Water Resources Department provides the greatest
strength for a rebuttal of the denial recommendation.

The "Application History" indicates an application received December 30,2004 was
given an Initial Review and the Department gave public notice February 22,2005. There
were no written comments received within 30 days. March 24, 2005 the Water
Resources issues a final order approving a water and conservation Plan for the City of
Milton-Freewater. On May 20, 2005 Mike Zwart determines the proposed well interferes
with the city's wells.

To summarize: An application received in December 2004 given review and public
notice was without problem until May 20,2005 when Mike Zwart says the proposed well
will interfere with Milton-Freewaters weUs. A statement rebutted in detail on pages 2
and 3 of the same letter under the heading:"Groundwater Findings Under OAR 690-09.
The Department determined, consistent with OAR 690-09-0040(4), that the proposed
ground water use will not have the potential for substantial interference with the nearby
water sources."

Further under the section "Findings of Fact." '·The Groundwater Section finds, per
OAR 390.835(9), there is not a preponderance of evidence that the proposed use of
groundwater will measurably reduce the surface water flows necessary to maintain the
free-flowing character of a scenic waterway in quantities necessary for recreation, fish
and wildlife."

The "Conclusions of Law" state many positive issues in favor of the application.



Water is available for the proposed use. The proposed use would not injure other water
rights. The proposed use complies with other rules of the Water Resources Commission.
The proposed use is compatible with applicable land use plans. No proposed flow rate
andduty of water higher than the general basin-wide standard is needed.

The review of The Proposed Final Order indicates to me a positive report requiring the
acceptance of the application. To accomplish this the only thing to be said is," The
March 24, 2005 Water and ConservationPlan for the City ofMilton-Freewater will
become effective on the date issued!" This would serve the best interest of all parties and
could only be considered fair in the public's interest. Any applicationsmade prior to that
date would follow normal procedure without difficulty.

One last point should be made without use of the Proposed Final Order. Measure 37 is a
new statute and provides that," the owner of private real property is entitled to receive
just compensation when a land use regulation is enacted after the owner or a family
member became the owner of the property if the regulation restricts the use of the
property and reduces its fair market value." Use OregonAdministrative Rule, OAR 125­
145-0000 for reference.

"If the state finds that a land use regulation of a state agency restricts the use of the
owner's property, and reduces its value then the state will have a choice to:

---pay the owner of the property an amount equal to the reduction in value, or
----modify, change or not apply the regulation to the owner's property."

Land is a finite EXISTING resource which the increasing world populationmust use
efficiently. Water is an AVAILABLE resource which can increase the productive use of
that land. In this specific case it is my request that the AVAILABLE water resource be
allowed on this EXISTING land resource. To do otherwise is not in the public interest.
It is really that simple.

A response bymy legal representative will be forthcoming but this personal response
will be sent in an effort to be timely.

It is at this point I would like to formally request a "contested case hearing." Should the
Department revisit this Proposed Final Order and gain new considerations please let me
know.

Thank you,

Les Peterson

Peterson Farms

RECEIVED
JUL 25 2005

WATER RESOURCES DEPT
SALEM, OREGON
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ATTORNEYS AT LAW

July 21, 2005

RECEIVED
OVER THE COUNTER

DAVIDE. FILIPPI
Direct (503) 294-9529
defilippi@stoel.com

900S.w. nfrhA1•cnuc, Suite 2600
Portland, Oregon 97204
m,ln S0).214.))80

fa 503.220.2480
www.stocl.com

VIA FACSIMILE AND OVERNIGHT MAIL

Mr. Mike Reynolds
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

RECEIVED
JUL 22 2005

WATER RESOURCES DEPT
SALEM, OREGON

Re: In the Matter of the Proposed Final Order for Denying Water Rights Application
No. G-16359

Dear Mr. Reynolds:

Please find enclosed for filing the Protest and Request for Hearing ofLes Peterson in the above­
referenced matter.

If you have any questions, please do not hesitate to contact me.

Very truly yours,

M.42-
David E. Filippi

Enclosures
cc (w/enc.): Client

PortInd1-2202988.1 0099999-00001

Oregon

Washington

Calllornla

U I ah

Idaho



RECEIVED
OVER THE COUNTER

BEFORETHEWATERRESOURCES COMMISSION
OFTHE

STATE OF OREGON

RECEIVED
JUL 22 2005

WATER RESOURCES DEPT
SALEM, OREGON

In the Matter of the Proposed Final Order
Proposing to Deny Water RightApplication
No. G-16359

PROTESTAND REQUESTFOR
HEARING OF LES PETERSON

Les Peterson hereby protests, and otherwise appeals, the proposed final order

("PFO") issued by the Oregon Water Resources Department (the "Department") on

June 7, 2005, proposing to deny Water Right Application No. G-16359 submitted by Mr.

Peterson onDecember 30, 2004. By way of this protest, Mr. Peterson also hereby requests a

hearing on this matter.

1. Protestant's Name, Address, and Telephone Number. Orders, notices, and

other correspondence concerning this matter should be sent to:

Les Peterson
1415 Highland Road
Walla Walla, WA 99362
(509) 522-2124

with copies to:

David E. Filippi
Stoel RivesLLP
900 SW Fifth Avenue, Suite 2600
Portland, OR 97204
(503) 294-9529

2. Les Peterson's Interests. Les Peterson ("Peterson") is the named applicant

for Water Right Application No. G-16359 and an owner of certain agricultural property in

the Umatilla Basin. Peterson's groundwater permit application (the "Application"),

submitted on December 30, 2004 seeks to draw groundwater from a well or wells on or near

Peterson's property for irrigation use. Access to and use of groundwater is critical to

Peterson's agricultural business interests.

Page 1 - PROTEST AND REQUEST FORHEARING OF LES PETERSON

Portlnd1-2203000.1 0099865-00004



RECEIVED
JUL 2 2 2005

WATER RESOURCES DEPT
SALEM. OREGON

As background, on February 18, 2005, the Oregon Water Resources Departmerl

(hereinafter, the "Department" or "OWRD") issued Initial Review Determinations ("Initial

Review") regarding the Application No. G-16359, which stated: ''The use ofwater from a

well in Birch Creek Basin for irrigation use on 350.0 acres is allowable under OAR 690-507,

the Umatilla Basin Pmgram." The Initial Review also stated that the Department's

conclusions were subject to change if a Water Management and Conservation Plan

("WMCP") submitted by the City ofMilton-Freewater was approved before the Proposed

Final Order protest deadline for the Application passes. The Department gave Peterson no

notice that approval of the-City's WMCP was imminent or that the legal standards by which

the Application would be evaluated would change if a WMCP were to be approved.

The public comment period for Application No. G-16359 closed on March 24, 2005.

No written comments were received during the 30-day period. Based on the absence of any

comments and the Department's positive Initial Review of the Application, Peterson

anticipated approval of the Application; however, the Commission's final approval of the

City's WMCP on March 24, 2005 apparently precluded the issuance of a PFO proposing to

approve Peterson's groundwater application.

Consequently, Peterson is clearly affected by the Department's PFO, which proposes

to deny the Application, because such a denial impacts Peterson's viability as an agricultural

landowner and business person.

3. Standing. Pursuant to ORS 537.621(7), an applicant for a water right permit

may protest a proposed final order approving or denying a water rights application. ORS

537.6217).

4. The Action Proposed in the PFO Is Improper. The PFO proposes to deny

the Application on the basis that, following approval of the City ofMilton-Freewater's

WMCP, the applicable basin plan prohibits the use of groundwater for agricultural purposes

if the source of groundwater is a basalt reservoir within a five-mile radius of any municipal

Page 2 - PROTEST AND REQUEST FORHEARING OF LES PETERSON

Portlnd1-2203000.1 0099865-00004



RECEIVED
JUL 22 1005

WATER RESOURCES DEPT
,SALEM. OREGON

well. OAR 690-507-00303)a)B). The City's WMCP, submitted inAugust 2000 and

modified in part by letter on November 10, 2004, was inactive for nearly four and a half

years before it was approved on March 24, 2005-without notice to Peterson or others with

applications pending before the Department that approval of the WMCP would significantly

shift the legal standards by which groundwater permit applicants in the basin would be

evaluated.

Although Oregon has not considered the issue of shifting legal standards in the water

right application context, the Oregon Supreme Court has expressly stated that where land use

regulations establish a standard, those standards must be applied to a pending application

regardless of subsequent changes to the regulation. SeeMarbet v. Portland Gen. Elect., 277

Or 447, 463, 561 P2d 154 (1977) (explaining that a standard should be adopted and

interpreted sufficiently in advance of the final decision to allow the parties to address it).

Just as a decision-maker is required to employ standards applicable to land uses at the time of

an application, the Department should be required to evaluate Peterson's groundwater

application in accordance with the standards in place at the time the Application was

submitted.

The March 24, 2005 approval of the City's WMCP suddenly elevated the standard for

groundwater use in the basin beyond the original standard anticipated and otherwise met by

Peterson. (See Initial ReviewDetenninations at 1-2.) Specifically, approval of the WMCP

subjects the City and affected neighboring water users to the regulations for Municipal Water

Management and Conservation Plans as set forth in OAR Chapter 690, Division 86, and

other provisions contained in the Umatilla Basin Program Rules related to municipal

WMCPs. Becoming subject to the Umatilla Basin Program Rules for new groundwater

sources in the vicinity of cities with approved WMCPs in the midst of the application process

harms Peterson, as Peterson was subjected to one permitting standard (which he had met),

and then suddenly in the midst of the process he was subjected to another (which the

Page 3 - PROTEST AND REQUEST FORHEARING OF LES PETERSON
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RECEIVED
JUL 22 2005

WATER RESOURCES DEPT
SALEM. OREGON

Department is alleging that he has not met). At a minimum, the late shift in the standard

being applied to Peterson's application precluded Peterson from placing his application on

administrative hold to attempt resolution of the issues raised by the Department's approval of

the City ofMilton-Freewater's WMCP prior to the issuance of the PFO. See OAR 690-507­

0030(3)(a)(B) (subjecting groundwater permit applications to a different classification under

the Umatilla Basin Program depending on whether affected cities have a full-time

conservation program in effect).'

The timing of the Department's approval of the WMCP, combined with the timing of

the PFO is inequitable because the Department did not inform Peterson that the conditions

listed in OAR 690-507-0030 would be imposed on his application or that the conditions he

fulfilled based on then-existing basin standards would suddenly become inadequate. The

Application was filed and reviewed based on specific standards that Peterson met-as set

forth in the Department's Initial Review of the Application. That review expressly stated

that the proposed use, quantity, source, and place of use were allowable under the rules then

in effect. Those rules should continue to apply to the Application as filed.

After lnitia1 Review, the Application then proceeded to the public comment period

under the pretext of having met the Department's criteria for initial approval. The sudden

1 Use of groundwater from the basalt reservoir is subject to restrictions whereby:

"Ground water from the basalt reservoir in a five-mile radius around
any municipal well of the cities ofAthena, Helix, Milton-Freewater,
and Weston is classified for municipal, group domestic and
statutorily exempt ground water uses (see definition) only. Other
uses may be permitted if it is documented that a barrier to ground
water movement separates a proposed well from municipal wells and
there will be no interference with municipal wells. Applications for
other uses of ground water within a five-mile radius of a municipal
well shall automatically be referred to the Commission for review
and consideration of public interest unless the affected city affirms
that is in favor of the proposed appropriation. This classification
applies only when the affected city(ies) have a full-time conservation
program in effect." OAR 690-507-0030(3)(a)(B).

Page 4 - PROTEST AND REQUEST FOR HEARING OF LES PETERSON

Portlnd1 -2203000.1 0099865-00004



RECEIVED
JUL 22 2005

WATER RESOURCES DEPT
SALEM, OREGON

approval of theCity'sWMCP allegedly imposed a new requirement on Peterson's

groundwater application-creating amoving target for approval that cannot be supported by

the record to date or by applicable state law. The only basis for imposing the new standard

ofwhich we are aware is a memorandum from Dwight French to Water Right Caseworkers

dated September 15, 2004, which was issued in response to a letter from Shannon O'Fallon

with the Oregon Department of Justice to Tom Paul dated August 18, 2004. However,

neither the memorandum nor the letter set forth anyjustification as to why the elevated

"Five-Mile Radius" standard contained in the Umatilla Basin Plan should be applied to

pending applications, where the approval ofa City's WMCP occurred after the submittal of

the application and after the Initial Review, but before the close ofthe PFO protest period.

Rather, theDepartment should have grandfathered in all groundwater applications that were

otherwise pending as of the date ofthe decision to approve the City ofMilton-Freewater's

WMCP. Instead, theDepartment's decision to approve theWMCP and subsequently deny

previously allowable groundwater applications renders an inequitable result for groundwater

applicants. In light of the proposed denial of the Application based on standards inapplicable

to the Application at the time of submittal, Peterson respectfully requests that the

Commission issue the permit as contemplated in the Initial Review, pursuant to the rules

existing at the time the Application was originally submitted.

5. Alternatively, the Applicant Should Be Given an Opportunity to Pursue

Solutions or Other Alternatives that Would Have Otherwise Been Available Had the

Initial Review Revealed a Potential Inconsistency with the Applicable Basin Plan Rules.

Had the Initial Review revealed that the proposed use allegedly was not allowed by the

applicable Basin Plan rules, Peterson would have had the opportunity to explore solutions or

other options by placing the Application on administrative hold. For instance, Peterson

would like the opportunity to discuss options with the City ofMilton-Freewater. Similarly,

the Applicant would like at least to explore the option of seeking a BasinPlan Exception

Page 5 - PROTEST ANDREQUEST FORHEARINGOF LES PETERSON
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RECEIVED
JUL 2 2 2005

WATER RESOURCES DEPT
aht 1i : ..,,,SALEM.OREGON

pursuant to ORS 536.295. Pursuant to ORS 536.295, a water right applicant is entitled (o

seek a basin plan exception for a use not classified in the applicable basin plan. A basin plan

exception may provide an appropriate means of facilitating Peterson's groundwater

application in light of the recently approved CityWMCP. Counsel for Peterson anticipates

seeking a stay of further proceedings as a result of this Protest to al low for such efforts.

6. Relief Requested. Les Peterson respectfully requests that the Commission

apply the basin plan standards that were in effect at the time of the Application was

submitted, and not the basin plan standards in effect at the time the protest period for the PFO

expires. As such, the Department should issue tire permit as requested, and as otherwise

consistent with the Department's Initial Review Determinations. At a minimum, Peterson

requests that the Commission allow him time to pursue solutions and alternatives as set forth

above. Such solutions may involve the pursuit of an agreement with the City ofMilton­

Freewater or the pursuit of a basin plan exception pursuant to ORS 536.295. If the

Commission does not grant the relief sought, Peterson hereby requests a contested case

hearing pursuant to ORS 183.413 and OAR chapter 690, divisions l and 2.

7. Protest Fee. No protest fee is required, as the protestant in this instance is the

applicant. See 0AR 690-310-0160(1)D).

DATED: July 21, 2005.

David E. Filippi, OSB No. 96509
Of Attorneys for Les Peterson

STOEL RIVES LLP

2%.­

Page 6 - PROTEST AND REQUEST FOR HEARING OF LES PETERSON
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RECEIVED
JUL 22 2005

CERTIFICATE OF FILING AND SERVICE WATER RESOURCES DEPT
SALEM, OREGON

I hereby certify that on July 21, 20'05, I filed PROTEST AND REQUEST FOR

HEARING OFLES PETERSONwith Mike Reynolds, Oreg0n Water Resources Department,

725 Summer StreetNE, Suite A, Salem, OR 97301-1271 by facsimile and overnightmail.

Dated: July 21, 2005.

David E. Filippi, OSB No. 96509
OfAttorneys for Les Peterson

Portlnd1-2203005.1 0099999-0000I



July 20, 2005

STEVEN P. APPLEGATE CONSULTING
3185 La Costa Loop South

SALEM, OR 97302
Phone/fax (503)362-4040

RECEIVED
OVER THE COUNTER

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271
ATTN: Kerry Lefever

REFERENCE: File G-16359, Les Peterson - Request for Standing

Dear Ms. Lefever:

RECEIVED
JUL 2 2 2005

WATER RESOURCES DEPT
SALEM,OREGON

I represent the City ofMilton-Freewater (City) in regard to the above referenced file. The Oregon
Water Resources Department (WRD) issued a Proposed FinaJ Order (PFO) on this application on June
7, 2005. The PFO proposed denial of the application because it was determined that interference
would occur between the applicant's well and those of the City.

The City supports the findings in the PFO and thus hereby requests standing, as provided in ORS
537.621(6) and OAR 690-310-160(2), to participate in any future contested case or other legal
proceeding relative to this application. We enclose the statutory fee of $50.

Obviously, the City has concerns about potentiaJ impacts of the proposed development on the
continued production from their wells.

Any questions or other correspondence should be directed to:
City ofMilton-Freewater
P.O. Box 6
Milton-Freewater, OR 97862
ATTN: Delphine Palmer
Telephone: 541-938-5531; Fax 541-938-8224

Copies should also be sent to Mr. CliffBentz ofYturri Rose, Attorney ofRecord, and to myself

Thank you,

Sincerely,
+

e&;1-a;c
seven P. Applegate

cc: Delphine Palmer
Cliff Bentz
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VS »As.re262
Itta4, A00 9774
p6€ 501 224 0

TO:

Name:

Mike Reynolds

Fax No.

(503) 986-0901

Company/Firm

Oregon Water Resources
Department

Phone No.

(503) 986-0820

Name: Sender's Direct Dial:_______;:..:...::;:.:..:..:;_:...._ _;c_ _ Sender's Direct Email:

FROM:

ace
Date:

David E. Filippi

July 21, 2005

9

(503) 294-9529

I Mauer:

defilippi@stoel.com

No. ofPages (including this cover):

Originals Not Forwarded Unless Checked: D First Class Mail

In case of error call Cathy Taylor ar (503) 294-9497.

~ Overnight Delivery D Hand Delivery

Thisfacsimile may contain confidenrial informa1ion rhar isprorec·rd by rhe auorney-c/ienr or workproduct privilege. /['the reader
of 1/ris message iJ nor the intended recipient or an employee responsible-for delivering thefacsimile, please do nor dmribute rhil·
facsimile. notify us immediately by relephone, and rcmrn thisfacsimile by mail. Thankyou.

COMMENTS: Correspondence and Protest nnd Request for Hearing of Les Peterson, dated July 21,
2005.

Porlnd1-2202481.1 0099999.00001
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July 21, 2005

VIA FACSIMILE AND OVERNIGHTMAIL

T-956 P 02/09 F-167
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man:03224 33:0
,:::::0

DAVIDE. FIUf'?I
Direc1 (503) 29-1-9529
defilippi@scocl.c:om

Mr. Mike Reynolds
Oregon Water Resources Department
725 Summer Street NE, Suire A
Salem, OR 97301-1271

Re: Io the Matter of the Proposed Final Order for DenyingWater Rights Application
No. G-16359

Dear Mr. Reynolds:

Please find enclosed for filing t.he Protest and Request for Hearingof Les Peterson in the abov~­
referenced rnaner.

If you have any questions, please do not hesiratc to contact me.

Very truly yours,

M2=
David E. Filippi

Enclosures
cc (w/enc.): Client

u t. ,,

Ponlnd 1-2202988.1 009tJ1J1J!l-00001
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BEFORE THE WATERRESOURCES COMMISSION
OFTHE

STATE OF OREGON

1n the Matter of the Proposed Final Order
Proposing toDeny Water Right Application
No. G-16359

PROTEST AND REQUEST FOR
HEARING OF LES PETERSON

Les Peterson herebyprotests, and otherwise appeals, the proposed final order

(PFO') issued by the Oregon Water Resources Depanment (the "Deparmen") on

June 7, 2005, proposing to denyWater Right Application No. G-16359 submim:d byMr.

Peterson on December 30, 2004. By way of this protest, Mr. Peterson also hereby requests a

hearing on this matter.

1. Protestant's Name, Address, and Telephone Number. Orders, notices, and

other correspondence conceming this matter should be sent to:

Les Peterson
1415 HighlandRoad
Walla Walla, WA 99362
(509) 522-2124

with copies to:

David E. Filippi
Stoel Rives LLP
900 SW FifthAvenue, Suite 2600
Portland, OR 97204
(503) 294-9529

2. Les Peterson's Interests. Les Peterson ("Peterson") is the named applicant

for Water Right Application No. G-16359 and an owner of certain agricultural property in

the Umatilla Basin. Peterson's groundwater pemir application (he "Application"),

submitted on December 30, 2004 seeks to draw groundwater from a well or wells on or near

Peterson's property for irrigation use. Access to and use of groundwater is critical to

Peterson's agricultural business interests.

Page l - PROTEST AND REQUEST FORHEARING OF LES PETERSON

Portlnd1-2203000.1 0099865-00004
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As background, on February 18, 2005, the Oregon Water Resources Department

(hereinafter, the ··Depamnent" or "OWRD) issued Initial Review Determinations ("Initial

Review") regarding rhe Application No. G-16359, which stated: "The use ofwater from a .

well in Birch Creek Basin for irrigation use on 350.0 acres is allowable under OAR 690-507,

the Umatilla Basin Program." The Initial Review also stated that the Depanment's

conclusions were subject to change if a Water Management and Conservation Plan

(''WMCP") subrnined by the City ofMilton-Freewater was approved before the Proposed

Final Order protesr deadline for the Application passes. The Department gave Peterson no

notice that approval of the City's WMCP was imminent or that the legal standards by which

the Applicarion would be evaluated would change ifa WMCP were to be approved.

The public comment period for Application No. G-16359 closed on March 24, 2005.

No written comments were received during the 30-day period. Based on the absence of any
comments and the Department's positive Initial Review of the Application, Peterson

anticipated approval of the Application; however, the Commission's final approval of the

City's WMCP onMarch 24, 2005 apparemly precluded the issuance of a PFO proposing o

approve Peterson's groundwarer application.

Consequently, Peterson is clearly affected by the Department's PFO, which proposes

to deny the Application, because such a denial impacts Peterson's viability as an agriculturq\

landowner and business person.

3. Standing. Pursuant to ORS 537.621(7), an applicant for a water right permit

may protest a proposed final order approving or denying a water rights application. ORS

537.6217)

4. The Action Proposed in the PFO ls Improper. The PFO proposes to deny

the Application on the basis that, following approval of the City ofMilton-Freewater's

WMCP, the applicable basin plan prohibits the use ofgroundwater for agricultural purposes

if the source of groundwater is a basalt reservoir within a five-mile radius of any municipal

Page 2 - PROTEST AND REQUEST FOR HEARING OF LES PETERSON
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well. OAR 690-507-0030(3)(a)(B). The City's WMCP, submired in August 2000 and

modified in part by letter on November 10, 2004, was inacrive for nearly four and a half

years before it was approved on March 24, 2005-withoui norice to Peterson or others with

applications pending before the Department that approval of theMCP would significantly.

shift the legal standards by which groundwater permit applicants in the basin would be

evaluated.

Although Oregon has nor considered the issue of shifting legal standards in the water

right application context, the Oregon Supreme Court has expressly stated that where land use

regulations establish a standard, those standards must be applied to a pending application

regardless of subsequent changes to the regulation. SeeMarbez v. Portland Gen. £/ea., 2 77

Or 447, 463, 561 P2d 154 (1977) (explaining chat a standard should be adopted and

interpreted sufficiently in advance of the final decision to allow the parties to address it).

Just as a decision-maker is required to employ standards applicable to land uses at the rime of

an application, the Department should be required to evaluate Peterson's groundwater

application in accordance with the standards in place at the rime the Application was

submined.

The March 24, 2005 approval of the City's WMCP suddenly elevated the standard for

groundwater use in the basin beyond the original standard anticipated and otherwise met by·

Peterson. (See Initial Review Determinations at 1-2.) Specifically, approval of the WMCP

subjects the City and affected neighboring water users to the regulations for Municipal Water

Management and Conservation Plans as set fonh in OARChapter 690, Division 86, and

other provisions contained in the Umatilla Basin ProgramRules related to municipal

WMCPs. Becoming subject co the Umatilla Basin ProgramRules for new groundwater

sources in the vicinity of cities with approved \\7>1CPs in the midst of the application process

hams Peterson, as Peterson was subjected to one permitting standard (which he had met),

and then suddenly in the midst ofthe process he was subjected to another (which the

Page 3 - PROTEST AND REQUEST FOR HEARING OF LES PETERSON
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Department is alleging that he has notmet). At a minimum. the late shift in the standard

being applied to Peterson's application precluded Peterson from placing rus application on

administrative hold to attempt resolution of the issues raised by the Department's approval of

the City ofMilron-Freewarer's WMCP prior to the issuance of the PFO. See OAR 690-507-

0030(3)(a)B) (subjecting groundwater permit applications to a different classification under

the Umatilla Basin Program depending on whether affected cities have a full-time

conservation program in effect).'

The timing of the Department's approval of the WMCP, combined with the timing of

the PFO is inequitable because the Depamnem did not inform Peterson that the conditions

listed in OAR 690-507-0030 would be imposed on his application or that rhe conditions he :

fulfilled based on then-existing basin standards would suddenly become inadequate. The

Application was filed and reviewed based on specific standards that Peterson mer-as set

forth in the Department's Initial Review of the Application. That review expressly stated

that the proposed use, quantity, source, and place ofuse were allowable under the rules then

in effect. Those rules should continue to apply to the Application as filed.

After Initial Review, the Application then proceeded to the public comment period

under the pretext of having met the Department's criteria for initial approval. The sudden

'Use of groundwater from the basalt reservoir is subject to restrictions whereby:

"Ground water from the basalt reservoir in a five-mile radius around
any municipal well of the cities ofAthena, Helix, Milton-Freewater
and Weston is classified for municipal, group domestic and '
statutorily exempt ground water uses (see definition) only. Other
uses may be permitted if it is documented that a barrier to ground
watermovement separates a proposed well from municipal wells and
there will be no interference withmunicipal wells. Applications for
other uses of ground warer within a five-mile radius of a municipal
well shall automaucally be refemed to the Commission for review
and consideration ofpublic interest unless the affected city affinns
that is in favor of the proposed appropriation. This classification
applies only when the affected city(ies) have a full-time conservation
program in effect." 0AR 690-507-0030(3)a)(B).

Page 4 - PROTEST ANTI REQUEST FOR HEARING OF LES PETERSON
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approval ofthe City's WMCP allegedly imposed a new requirement on Peterson's

groundwater application--creating a moving rarger for approval that cannm be supponed by

the record to date or by applicable state law. The only basis for imposing the new standard

ofwhich we are aware is a memorandum from Dwight French to Water Right Caseworkers

dated September 15, 2004, which was issued in response to a letter from Shannon O'Fallon

with the Oregon Department of Justice to Tom Paul dared August 18, 2004. However,

neither the memorandum nor rhe lerrer set forth anyjustification as to why the elevared

"Five-Mile Radius" standard contained in the Umatilla Basin Plan should be applied to

pending applications, where the approval of a City's WMCP occurred after rhc submirtal of

the application and after the Initial Review, but before the close of thePFO protest period.

Rather, the Depanmenr should have grandfathered in all groundwater applications that were

otherwise pending as of the dare of the decision to approve the City ofMilton-Freewater's

WMCP. Instead, rhe Department's decision to approve theWMCP and subsequemly deny

previously allowable groundwater applications renders an inequitable result for groundwater

applicants. In light of the proposed denial of the Application based on standards inapplicable

to Ihe Application at the time of submittal, Peterson respectfullyrequests that the

Commission issue the permit as contemplated in the Initial Review, pursuant 10 the rules

existing at the time the Application was originally submitted.

5. Alternatively, the Applicant Should Be Given an Opporruniry to Pursue·

Solutions or Other Alternatives that Would Have Otherwise Been Available Had the

Initial Review Revealed a Potential Inconsistency with theApplicable Basin Plan Rules.

Had the Initial Review revealed that the proposed use allegedly was not allowed by the

applicable Basin Plan rules, Peterson would have had the opportunity to explore solutions or

other options by placing the Application on administrative hold. For instance, Peterson

would like the opportunity to discuss options with the City ofMilton-Freewater. Similarly,

the Applicant would like at least to explore the option of seeking a Basin Plan Exception

Page 5 PROTEST AND REQUEST FORHEARING OF LES PETERSON
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pursuant to ORS 536.295. Pursuant to ORS 36.295, a water right applicant is entitled to

seek a basinplan exception for a use no classified in the applicable basin plan. A basin plan

exceptionmay provide an appropriate means of facilitating Peterson's groundwater

application in light of the recently approved CityWMCP. Counsel for Peterson anticipares

seeking a stay of further proceedings as a result of this Protest to allow for such effons.

6. ReliefRequested. Les Peterson respectfully requests that the Commission

apply the basin plan standards that were in effect at the time of the Application was

submitted, and not the basin plan standards in effect at the rime the protest period for the PFO

expires. As such, the Department should issue the permit as requested, and as otherwise

consistent with the Department's Initial Review Determinations. At a minimum, Peterson

requests that the Commission allow him time to pursue solutions and alternatives as set fonli

above. Such solutions may involve the pursuit of an agreement with the City of Milton-

Freewater or the pursuit of a basin plan exception pursuant to ORS 536.295. If the

Commission does not grant the relief sought, Petersonhereby requests a contested case

hearing pursuant to ORS 183.413 and OAR chapter 690, divisions l and 2.

7. Prorest Fee. No protest fee is required, as the protestant in this instance is the

applicant. See 0AR 690-310-01601)D0.

DATED: July 21, 2005.

David E. Filippi, OSB No. 96509
OfAttorneys for Les Peterson

STOEL RIVES Lr

».£0­

Page 6 · PROTEST AND REQUEST FOR HEARING OF LES PETERSON
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CERTIFICATE OF FILING AND SERVICE

T-956 .09/09 F-167

I hereby certify that on July21, 2005,I filed PROTEST AND REQUEST FOR

HEARING OF LES PETERSON with Mike Reynolds, Oregon Water Resources Department,

725 Summer Street 'NE, Suire A, Salem, OR 97301-1271 by facsimile and overnight mail.

Dated: July 21, 2005.

David E. Filippi, OSB No. 96509
Of Attorneys for Les Peterson

Pcrlnd1-220300$.1 0099999.0000l
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FROM BYARRANGEMENT 5292362 P. l

1415 HIGHLAND ROAD
WALLA WALLA, WA.
99362
Phone: 509-522-2124
Fax: 509-522-1895

Fax
To: WATER RIGHTS SECTION

Oregon Water Resources Department

From: LES PETERSON

Fax: 503-986-0901

Phone:

Date: July 21, 2005

Pages: COVER PLUS TWO

Re: WATER RIGHTAPPLICATION

NUMBERG-16359

CC:

Urgent X For Review D Please Comment [Please Reply D Please Recycle
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June 19, 2005

FROM BYARRANGEMENT 5292362

Les Peterson
1415 Highland Road

Walla Walla,
Washington

99362

P.2

Oregon Water Resources Department
Water Resources Division
Water Rights Application
Number G-16359

Dear Oregon Water Resources Department,

As the applicant for the water rightNumber G-16359 my credentials include over
twenty-eight years of farming. The ability to continue that livelihood as a family farm
will be greatly enhanced with the versatility of wider crop choices and increased
production given the water to allow it. The importance of crop production by any farmer
requires no justification and is obviously in the public interest.

It seems to me that the Proposed Final Order regarding water rights application Number
G-16359 written by the OregonWater Resources Department provides the greatest
strength for a rebuttal of the denial recommendation.

The "Application History" indicates an application received December 30,2004 was
given an Initial Review and the Department gave public notice February 22,2005. There
were no written comments received within 30 days. March 24, 2005 the Water
Resources issues a final order approving a water and conservation Plan for the City of
Milton-Freewater. On May 20, 2005 Mike Zwart determines the proposed well interferes
with the city's wells.

To summarize: An application received in December 2004 given review and public
notice was without problem until May 20,2005 when Mike Zwart says the proposed well
will interfere with Milton-Freewaters wells. A statement rebutted in detail on pages 2
and 3 of the same letter under the heading:"Groundwater FindingsUnder OAR 690-09.
The Department determined, consistent with OAR 690-09-0040(4). that the proposed
ground water use will not have the potential for substantial interference with the nearby
water sow.rces."

Further under the section "Findings of Fact." "The Groundwater Section finds, per
OAR 390.835(9), there is nor a preponderance of evidence that the proposed use of
groundwater will measurably reduce the surface water flows necessary to maintain the
free-flowing character of a scenic waterway in quantities necessary for recreation, fish
and wildlife."

The "Conclusions of Law" state many positive issues in favor of the application.
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Water is available for the proposed use. The proposed use wouJd not injure other water
rights. The proposed use complies with other rules of the Water Resources Commission.
The proposed use is compatible with applicable land use plans. No proposed flow rate
and duty of water higher than the general basin-wide standard is needed.

The review of The Proposed Final Order indicates to me a positive report requiring the
acceptance of the application. To accomplish this the only thing to be said is." The
March 24, 2005 Water and Conservation Plan for the City of Milton-Freewater will
become effective on the date issued!" This would serve the best interest of all parties and
could only be considered fair in the public's interest. Any applications made prior to that
date would follow normal procedure without difficulty.

One last point shouJd be made without use of the Proposed Final Order. Measure 37 is a
new statute and provides that," the owner of private real property is entitled to receive
just compensation when a land use regulation is enacted after the owner or a family
member became the owner of the property if the regulation restricts the use of the
property and reduces its fair market value." Use Oregon Administrative Rule, OAR 125­
145-0000 for reference.

"If the state finds that a land use regulation of a state agency restricts the use of the
owner's property, and reduces its value then the state will have a choice to:

---pay the owner of the property an amount equal to the reduction in value, or

----modify, change or not apply the regulation to the owner's property."

Land is a finite EXISTING resource which the increasing world population must use
efficiently. Water is an AVAILABLE resource which can increase the productive use of
that land. In this specific case it is my request that the AVAILABLE water resource be
allowed on this EXlSTlNG land resource. To do otherwise is not in the public interest.
It is really that simple.

A response by my legal representative will be forthcoming but this personal response
will be sent in an effort to be timely.

It is at this point I would like to formally request a "contested case hearin!:!." Should the
Department revisit this Proposed Final Order and gain new considerations please let me
know.

Thank you,

Les Peterson

Peterson Farms

2



Oregon Water Resources Department
Water Rights Division

Water Rights Application
Number G-16359

Proposed Final Order

Summary of Recommendation: The Department recommends that the application
be denied because the use is not allowable under Oregon Administrative
Rule 690-507-0030(3) (a) .

Application History

On December 30, 2004, LES PETERSON submitted an application to the
Department for the following water use permit:

■ Amount of Water: 4.38 CUBIC FEET PER SECOND (CFS)
Use of Water: IRRIGATION USE ON 350.0 ACRES

■ Source of Water: A WELL IN BIRCH CREEK BASIN
■ Area of Proposed Use: Umatilla County within SECTION 4 and

SECTION 9, TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M.

On February 18, 2005, the Department mailed the applicant notice of its
Initial Review, determining that "The use of 4. 38 cubic feet per second
from a well in Birch Creek Basin for irrigation use on 350.0 acres is
allowable from March l through October 31 of each year." The Initial
Review also stated the conclusions are subject to change if a water
management and conservation plan is approved by the Water Resources
Department for the City of Milton-Freewater before the Proposed Final
Order protest deadline passes. The applicant did not notify the
Department to stop processing the application within l4 days of that
date.

On February 22, 2005, the Department gave public notice of the
application in its weekly notice. The public notice included a request
for comments, and information for interested persons about both obtaining
future notices and a copy of the proposed final order.

No written comments were received within 30 days.

On March 24, 2005, the Water Resources Department issued a Final Order
approving a Water and Conservation Plan for the City of Milton-Freewater.

On May 20, 2005, Mike Zwart of the Department's Groundwater Section
determined there is not a documented barrier to ground water movement
separating the proposed well from the City of Milton-Freewater's
municipal wells and there will be interference with the city's wells.

1



Application G-16359

In reviewing applications, the Department may consider any relevant
sources of information, including the following:

■ comments by or consultation with another state agency
■ any applicable basin program
n any applicable comprehensive plan or zoning ordinance
■ the amount of water available
■ the rate and duty for the proposed use
n pending senior applications and existing water rights of record
■ designations of any critical groundwater areas
■ the Scenic Waterway requirements of ORS 390.835
■ applicable statutes, administrative rules, and case law
■ any general basin-wide standard for flow rate and duty of water

allowed
■ the need for a flow rate and duty higher than the general

standard
■ any comments received

Findings of Fact

The Umatilla Basin Program does not allow IRRIGATION OSE.

Senior water rights exist on A WELL IN BIRCH CREEK BASIN, or on
downstream waters.

A WELL IN BIRCH CREEK BASIN is not within or above a State Scenic
Waterway.

The Groundwater Section finds, per OAR 390. 835 ( 9) , there is not a
preponderance of evidence that the proposed use of groundwater will
measurably reduce the surface water flows necessary to maintain the free­
flowing character of a scenic waterway in quantities necessary for
recreation, fish and wildlife.

Groundwater Findings Under OAR 690-09
The Department determined, consistent with OAR 690-09-0040(4), that the
proposed ground water use will not have the potential for substantial
interference with the nearby surface water sources.

In making this determination, the Department considered whether:

(a) There is a hydraulic connection from the proposed well(s) to
any surface water sources.

(b) The point of appropriation is a horizontal distance less than
one-fourth mile from the surface water source;

(c) The rate of appropriation is greater than five cubic feet per
second, if the point of appropriation is a horizontal distance
less than one mile from the surface water source;

(d) The rate of appropriation is greater than one percent of the
pertinent adopted minimum perennial streamflow or instream

2
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Application G-16359

No proposed flow rate and duty of water higher than the general
basin-wide standard is needed.

For these reasons, the required presumption has not been established.

The Department therefore concludes that water is available in the amount
of water necessary for the proposed use; the proposed use would not
result in injury to existing water rights; and the proposed use would not
ensure the preservation of the public welfare, safety and health as
described in ORS 537.525.

Recommendation

The Department recommends that the application be denied.

Ifyou have any questions,
please check the information
box on the last pagefor the
appropriate names and
phone numbers.

Protest Rights and Standing

Under the provisions of 537.621(7), you have the right to protest this
proposed final order. Your protest must be in writing, and must include
the following:

n Your name, address, and telephone number;
■ A description of your interest in the proposed final order,

and, if you claim to represent the public interest, a precise
statement of the public interest represented;

■ A detailed description of how the action proposed in this
proposed final order would impair or be detrimental to your
interest;

■ A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error or
deficiency;

■ Any citation of legal authority to support your protest, if
known; and

■ If you are not the applicant, the protest fee of $250 required
by ORS 536.050 and proof of service of the protest upon the
applicant.

■ If you are the applicant, a statement of whether or not you are
requesting a contested case hearing. If you do not request a
hearing, the Department will presume that you do not wish to
contest the findings of the proposed final order.

4



Application G-16359

water right with a senior priority date, if one is applicable,
or of the discharge that is equaled or exceeded 80 percent of
time, as determined or estimated by the Department, and if the
point of appropriation is a horizontal distance less than one
mile from the surface water source;

(e) The ground water appropriation, if continued for a period of 30
days, would result in stream depletion greater than 25 percent
of the rate of appropriation, if the point of appropriation is
a horizontal distance less than one mile from the surface water
source.

According to the Department's rules, the potential for substantial
interference is assumed if (a) and either (b) or (c) or (d) or (e)
are met. For this application, the Department determined that there
is no potential for substantial interference, because either (a) is
not met, or (b), (c), (d) or (e) are not met, or both.

An assessment of groundwater availability has been completed by the
Department's Groundwater/Hydrology section. A copy of this assessment is
in the file. The proposed use of groundwater will, if properly
conditioned, avoid injury to existing rights and the resource.

The proposed well is not within a designated critical ground water area.

Conclusions of Law

Under the provisions of ORS 537.621, the Department must presume that a
proposed use will ensure the preservation of the public welfare, safety
and health if the proposed use is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536.340 or given a preference
under ORS 536.310(12), if water is available, if the proposed use will
not injure other water rights and if the proposed use complies with rules
of the Water Resources Commission.

The Umatilla Basin Program does not allow the proposed use.

No preference for this use is granted under the provisions of ORS
536.310(12).

Water is available for the proposed use.

The proposed use would not injure other water rights.

The proposed use complies with other rules of the Water Resources
Commission not otherwise described above.

The proposed use is compatible with applicable land use plans.

3
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Application G-16359

If you do not protest this Proposed Final Order andif no
substantive changesaremadein the_final order, you ill not
have an opportunityforjudicial review,protestorappeal of
the final order when it is issued.
Persons other than the applicant who support the proposed final
order may request standing for the purposes of participating in
any contested case proceeding on the proposed final order or
for judicial review of a final order.
Requests for standing shall meet the requirements described in
OAR 690-310-160 and shall be accompanied by the $50. 00 standing
fee established under ORS 536.050.

Your protest or request for standing must be received in the Water
Resources Department no later than July 22, 2005.

After the protest period has ended, the Director will eitber issue a
final order or schedule a contested case hearing. The contested case
hearing will be scheduled only if a protest has been submitted and if

■ upon review of the issues, the director finds that there are
significant disputes related to the proposed use of water, or

n the applicant requests a contested case hearing within 30 days
after the close of the protest period.

This document was prepared by Kerry Lefever. Ifyou have any questions about any ofthe statements
contained in this documentIam most likely the bestperson to answeryour questions. You can reach me at
503-986-0816.

lfyou have questions about how tofile aprotest or ifyou havepreviouslyfiled aprotest and want to know
the status, please contactMike Reynolds at 503-986-0820.

Ifyou have otherquestionsabout theDepartmentoranyofitsprogramsplease contact our CustomerService
Group at 503-986-0801.

Address all other correspondence to:

Water Rights Section, Oregon Water Resources Department, 725 Summer StNESte A, Salem OR 97301-
1271, Fax: 503-986-0901.

KL - WEEK 515

5



Mailing List for PFO Copies
Application #G-16359

Original mailed to:

PFO Date June 7, 2005

Applicant: LES PETERSON
1415 HIGHLAND RD,
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Copies sent to:
1,WRD - File# G-16359
2Water Availability: Ken Stahr

PFO and Map Copies sent to:
3,WRD - Watermaster # 5
ERegional Manager: NC
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B·
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on: 2

(
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Affected Landowners (include "Notice ofProposed Final Order--Affected Landowner"):
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OREGONWATERRESOURCES DEPARTMENT
INTEROFFICEMEMO

To:

From:

Subject:

Jeana Eastman & Kerry Lefever

Mike Zwart

Review of files G-16364 and G-16359

Date: May 20, 2005

As requested, I have reviewed these files to determine if there is a documented barrier to
ground-water movement that separates the proposed wells from the Milton-Freewater
municipal basaltwells and if there will be interference with these municipal wells. I
conclude that there is not a documented barrier to ground-water movement between the
proposed wells and the Milton-Freewater municipal basalt wells. Therefore, I also
conclude that there will be interference with the city's wells.

Neither of the wells is constructed, so there is no site-specific data available at these
locations. However, the available geologic mapping and nearby well logs do not suggest
that there is a barrier to ground-water movement that would prevent interference with the
city wells. Itmay be possible that the applicants could collect sufficient geologic and
hydrologic information from wells or test holes that would disclose an as-yet
undocumented barrier to ground-water movement. Construction of such wells and
collection of the appropriate data would be quite expensive, however.



Oregon
TheodoreR.Kulongoski,Governor

Water Resources Department
NorthMall Office Building

725 Summer Street NE, Suite A
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

MEMORANDUM

TO: Water Resources Commission

FROM: Phillip C. Ward, Direc~

SUBJECT: Water Resources Commission Meeting
Agenda Item G, April 14, 2005

Public InterestReview under OAR 690-507-0070(3)(d)(D) in the Umatilla
Basin Program

I. Issue Statement

Under OAR 690-507-0070(3)(d)(D), the Commission must review and consider the public
interest for certain ground water uses within a five-mile radius of the City ofHermiston. The
Department has six pending applications for ground water use that fallwithin these rule
requirements. In order for these uses to be consistent with the Umatilla Basin Program, the
Commission is asked to review and consider the public interest for these applications.

_ II. Background

Under OAR 690-507-0070(3)(d)(D), the Commission must review and consider the public
interest for applications for uses other thanmunicipal, group d_omestic and statutorily exempt
ground water uses from basalt wells within a five-mile radius of the City ofHermiston
(Attachment 1). This review is completed if 1) there is a documented barrier to ground water
movement between a proposed well and the municipal wells, 2) there will be no interference with
municipal wells, and 3) the city has an approved water management and conservation plan.

Since the Umatilla Basin Program was adopted in 1988, the Commission has not been asked to
review and consider the public interest under these rules for a number of reasons. The primary
mason is that the water right application process was overhauled by statutory changes ado_pted in
1995 (Senate Bill 674, Oregon Laws 1995). The changes significantly modified how and when
applications go before the Commission for a public interest review. With the adoption of SB 674
in 1995, the Department believed that basin plan rules requiring the Commission to review an
application for the public interest such as OAR 690-507-0070(3)(d)(D) was overruled by the
statutory changes in 1995. · ·

However, on August 18, 2004, the Department of Justice (DOJ) advised the Department that the
Umatilla Basin Program rules require the Commission to make a public interest review of ground
water applications for uses other thanmunicipal, group domestic and statutorily exempt ground
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water uses from basalt wells within a five-mile radius ofmunicipalities wells identified in the
basin program. A copy of this DOJ advice is provided inAttachment 2.

This recent advice from DOJ instructs the Department .to bring qualifying applications to the
Commission for review and consideration of the public interest. Specifically,

"Applications that propose a well within a five-mile radius around municipal well that are
not for municipal, group domestic or statutorily exempt ground water uses, may be
allowed if:

(1) It is documented that a barrier to ground water movement separates a
proposed well from municipal wells; and

(2) There will be no interference with municipal wells."

In addition, the Commission must review the application and consider whether it is in the
public interest, regardless of the affected municipalities position on the proposed use."

There are 14 municipalities in the Umatilla Basin Program with similar provisions. However, this
request deals strictly withapplications within a five-mile radius of the City ofHermiston.

III. Discussion

The Department has six pending applications that meet criteria under OAR 690-507­
0070(3)d)D). Attachment 3 provides a map of the wells proposed in Applications G16084, G
16094, G16126, G 16130, G 16313, and G16395 along with the locations of City ofHermiston
municipal wells. Attachment 4 provides additional information on the quantity and type ofuse
identified in each of these ground water applications.

All six of the pending applications are located within a five-mile radius of the City of
Hermiston's wells and are for uses other than municipal, group domestic and statutorily exempt
ground water uses. In addition, the Department has documented in all six cases that a barrier to
groundwater movement separates the proposed wells from the municipal wells and that there
will beno interference with municipal wells. The City ofHermiston also has an approved water
management arid conservation plan.

A. Review and Consideration of the Public Interest

The Umatilla Basin ·plan requires the Commission to review and consider the public interest for
the six subject applications. OAR 690-310-0130 instructs the Department on how to determine
whether the public interest presumption ismet for a proposed ground water use. Specifically,
subsection (1) of this rule states:

"The Department shall presume that a proposed groundwater use will ensure the
preservation of the public welfare, safety and health as described in ORS 537.525 if:
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(a) The proposed use is allowed in the applicable basin program established pursuant to
ORS 536.300 and 536.340 or given a preference under ORS 536.310(12);

(b) Water is available;
(c) The proposed use will not injure other water right; and

· (d) The proposed use complies with the rules of the Commission."

A review of the four criteria for the six pending ground water applications follows.

(a) Theproposed use is allowed in the applicable basin program establishedpursuant to ORS
536.300 and 536.340 orgiven a preference under ORS 536.310(12):

Notwithstanding rules related to the public interest determination conducted by the
Commission, the use is consistent with the Umatilla Basin Program. Preference
considerations under ORS 536.310(12) are not applicable to the subject applications.

(b) Water is available:

For ground water applications, two separate water availability determinations are made.
The Department first determines whether ground water is available within the capacity of
the resource. The Department also determines whether there is the potential for
substantial interferencewith nearby surface water sources. If the potential for substantial
interference is found, then a review of the nearby surface water availability is conducted.
In all six of these cases, the Department has determined that ground water is available
within the capacity of the resource and there is no potential for substantial interference
with surface waters.

(c) Theproposed use will not injure other water rights:

The Department has determined that theproposed use will not injure other water rights.
As part of this determination, the Department found that the proposed use will not
interfere with any municipal wellor other well.

(d) Theproposed use complies with the rules of the Commission:

The Department has determined that the applications are not in conflict with any rule,
beyond the review conducted by the Commission in the Umatilla Basin Program.

B. Reviewing the Public Interest for Similar Applications

Given the statutory changes in 1995, staff recommend that the Commission consider delegating
its authority to review and consider the public interest for applications meeting the criteria for ·
public interest review in the Umatilla Basin Program.
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This recommendation is based on a number of considerations. Because of statutory changes in
1995, the Department is required to review the public interest for each water right application.
Commission review of the public interest under the Umatilla Basin Program repeats this review.
While DOJ advised the Department that the Commission review these applications for public
interest, their advice also recommended that the Department seek a delegation of this authority
from the Commission since it already makes a public interest determination under its statutory
requirements. This delegation would also provide for more timely review and processing of
these water-right applications and would allow the Department to meet water right processing
timelines provided in statute.

· "
The advice from DOJ also informed the Department that other sections of its Umatilla Basin
Program are not valid as they inappropriately gave municipalities a role in processing water right
applications. The Department has met with the affected municipalities to discuss its
implementation of the existing Umatilla Basin Program as a result of this advice. The
Departmentwill be working with these communities and others to possibly amend these rules to
ensure the rules provide the intended protection for municipal wells based on scientific
information.

IV. Conclusion

Consistent with DOJ advice, the Department has determined that it is appropriate for the
Commission to review andconsider the public interest for the six subject applications because:

1. The wells in the applications are located within a five-mile radius of the City of
Hermiston wells;

2. There is a documented barrier to ground water movement between the proposed
wells and City ofHermiston municipal wells;

3. There will be no interference with municipalwells; and
4. The City ofHermiston has an approved water management and conservation plan.

With regard to the review and consideration of the public interest, the Department has found that
all of the elements of the public interest presumption, besides the basin program element, have
been satisfied.

V. Alternatives

The Commission may consider the following actions:

l. Determine that the six subject applications as identified are consistent with the public
interest and allow the Department to continue processing the application with an
affirmative finding regarding the basin plan element of the public interest presumption.
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2. Determine that some subset of the six applications are consistentwith the public interest
and allow the Department to continue processing those applications with an affirmative
finding regarding the basinplan elementofthe public interest presumption. The
applications not included in this finding would receive aproposed final order proposing
to deny the applications.

3. Require the Department conduct further review of the applications and report to the
Commission at a future meeting.

In addition, the Commission may choose to delegate its authority to the Director to review and
consider the public interest for ground water applications meeting criteria provided in the
Umatilla BasinProgram as provided inAttachment 5.

VI. Recommendation

Staff recommend Alternative I that the Commission determine that the six subject applications
are consistent with the public interest and allow the Department to continue processing the
application with an affirmative finding regarding the basinplan element of the public interest
presumption.

Staffalso recommend that the Commission delegate its authority to the Director to review and
consider thepublic interest for similar applications in the Umatilla Basin as provided in
Attachment 5.

Attachments:
I. OAR 690-507-0070(3)(d)(D)
2. DOJ Advice Received on August 18, 2004
3. Map of the City ofHermiston Area
4. Summary ofPending GroundWater Applications
5. Commission Delegation ofAuthority

Dwight French
(503) 986-0819



Attachment 1

OAR 690-507-0070(3)(d)(D)

Subject to the more strict controls imposed by the existing State Gulch Proclamation or issuance
ofa critical area order for the Stage Gulch Ground Water StudyArea, ground water from the
basalt reservoir in a five-mile radius around any municipal well of the cities ofEcho, Hermiston,
Pendleton, Stanfield, and Umatilla is classified for municipal, group domestic and statutorily
exempt ground water uses (see definition) only. Other uses may be permitted if it is documented
that a barrier to ground water movement separates a_proposed well from municipal wells and
there will be no interference with municipal wells. Applications for other uses of ground water
within a five-mile radius of a municipal well shall automatically be referred to the Commission
for review and consideration ofpublic interest unlessthe affected city affirms that is in favor of
the proposed appropriation. This classification applies only when the affected city has a full-time
conservation program in effect.
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Attachment 4

Summary ofPending GroundWater Applications

Application Name Priority Use Reque Requested
. Date sted Acres
I. Rate

(CFS)

G-16084 Fordice 9/10/03 Irrigation 0.025 2.0

G-16094 Culp 9/26/03 Irrigation 0.01 1.0

G-16126 Ibarra 11/05/04 Irrigation 0.125 10.0

G-16130 Huffman 11/12/04 Irrigation 0.06 5.0

G-16313 Orr 9/16/04 Industrial 1.45 Not
applicable

G-16395 Nobles 2/15/05 Irrigation 0.06 5.0



Attachment 5

OREGONWATERRESOURCES COMMISSION

ORDER

DELEGATING AUTHORITY

to

CARRYOUTDUTIES UNDEROAR 690-507
-

Relating to Considering the Public Interest for Ground Water
Applications in the Umatilla Basin that Meet Certain Criteria

Pursuant to ORS 536.025(2), the Water Resources Commission (Commission) may
delegate to the Water Resources Director the exercise or discharge in the
Commission's name any power, duty or function ofwhatever character, vested in or
imposed by law upon the Commission.

The Commission hereby delegates to the Director of the WaterResources Department
(Director), all power, duty and function vested in the Commission under the
provisions of OAR 690-507 that relate to the review and consideration of the public
interest for applications for uses other than municipal, group domestic and statutorily
exempt ground water uses from certain basalt wells within a five-mile radius ofa
municipal well, where a documented barrier to ground water movement separates the
proposed well and municipal well, and where there is no interference with the
municipal well. This classification applies only toaffected cities with a full-time
conservation program and may include the cities ofAdams, Athena, Echo, Heppner,
Helix, Hermiston, Ione, Lexington, Milton-Freewater, Pendleton, Pilot Rock,
Stanfield, Umatilla, and Weston.

When-considering the public interest, the Director shall take into consideration the
following elements:

(a)Whether the proposed use is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536.340 or given a preference
under ORS 536.310(12); .

(b) Whether water is available;

(c) Whether the proposed use will not injure other water rights;

(d) Whether the proposed use complies with the rules of the Commission.



The official act of the Director acting in the Commission's name and by the authority
granted herein shall be considered to be an official act ofthe Commission.". . .

Dated: April 14, 2005

Dan Thorndike, Chair

Concur by unanimous vote of Commission members present.

Dan Thorndike, Chair
Tyler Hansell
Jim Nakano
Susie Smith
Jay Rasmussen



TO:

FROM:

RE:

DougWoodcock

Jeana Eastman/KerryLefever

GW Files G-16364 and G-16359

March 30, 2005

Doug,

The two abovereferenced applications are in the Umatilla Basin and within a 5-mile radius of
the City ofMilton Freewater's municipal wells. When the GW review (done byMike Zwart)
and Initial Review were done, the City ofMilton Freewater did npthave cJ.Water Conservation
& Management Plan approved. It ismyunderstanding that aWCMP has been approved or will
be before the end ofthe protest deadline (45 days after the Proposed Final Order is issued, of
which both are ripe fp_r). I have spoken with Mike about the applications and requested a review
to determine whether or not there is a documented barrier to groundwatermovement that
separates the wells from municipal wells. The information is necessary, as it will effect the
recommendation in the PFO. Mike requested I rout_e the files through you.

Please route bothfiles to me when finished and I w,iil pass Kerry's on to her.

Thanks for your help,
-Jeana

Mike,

Please review and determine:

•

•

If there is a documented barrier to groundwater movement that separates the wells
from municipal wells and,

If there will be interference with municipal wells

I forgot to request the interference when we spoke on the phone.

I appreciate your help,
-jeana



PFO CHECKLIST

Application#: G-16359 Applicant: LES PETERSON PFO week:_508

Shortcomings preventing PFO? Y / @ Should process continue?(y) I N fL =--
7-g$25s 3-2¥05

feate 1.. -/ 0 .,,,-o~ Public Notice Date 5-:,;.,;J.'f~ Comments received? Y / ...,JO-. _
--Was additional information requested in the TR? Y /® lfso, do we now have enough info to do the PFO?

/was the application filed after 10/23/991-_V N (If not, add A date requirement)

~-R. or Doug Co. project Y /§}Contract in file? N contract# _

R identifies as DEQ 303d? Y / N /~ Comments received? Y / N _

1second gw review necessary?()/ N I NA Complete? f} I N

_Water Availability OK/ REDONE/ ~--------------

Have conflicts been add[essed? Y / N / &. _

cnang s from IR determinations

as5vh>.

/copy to-~Ct~~~M..J...._-~E w_M--J-) ----C...~-,f-..L.-M.....;.:c~----"-------------es
___6-ecs Base Fee Water Amount (Q)," $100 I $150 I" CFS/AF Zero

$250 I $300
_j_Addl@ [go o>4. +

3oo + oo = o/_r;ro
(base) (Q) (total exam fee)

Y I N

EXAM FEE REQUIRED

EXAM FEE PAID

STfLLOWED

RECORDING FEE REQUIRED

RECORDING FEE PAID

STILL OWED

Numoc Ke'D' Lefuve, Dato, 3/30/2005 Pee, Revfowcc, -::[9 G~
The purpose of this checklist is 10 be used ns n working document by Dcpnrtmcnt s1nff10 uid In the production of the related lnitinl Review, Proposed Final Order, or Finni Order. It is
not intended to be a complete record of all factors which were considered to produce the document, nor is it intended 10 serve nny purpose other than that stated nbovc. The related
Initial Review, Proposed Final Order, or Finni Order is inlcndcd to stand alone ns the record of fnctors considered in its production.



Tens of the Agreement

I. The City requests, and the Department, the City, and Seven Hills agree, that the
Department will take no further action on the City's WMCP until the Oepartment issues a
final order approving the Seven Hills' Application and a final groundwater permit to
Seven Hills. However, this Settlement Agreement docs not bind the Department to issue
a final order approving the Seven Hills' Application or to issue a final groundwater
permit.

2. Upon the Department's issuance ofa final order approving the Seven Hills' Application
and the issuance ofa final groundwater permit to Seven Hills, Seven Hills agrees to
withdraw its protest and appeal ofthe PFO for the City's WMCP. While Seven Hills
agrees to the proposed conditions set forth in the PFO, Seven Hills reserves the right to
challenge any final order related to the Seven HiUs' Application to the extent that the
final order is not consistent with the PFO and/or the draft groundwater permit.

3. Upon Seven Hills' withdrawal ofits protest and appeal ofthe PFO for the City's WMCP,
the Department agrees to issue a final order approving thc City's WMCP, with the final
order substantially similar to the PFO recommending approval ofthe City's WMCP.

4. The City and Seven Hills request, and the Department, the City, and Seven Hills agree,
that pending issuance ofa final order approving the Seven Hills' Application and the
issuancc ofa final groundwater permit to Seven Hills, the Department will hold the
Seven Hills' protest and appeal ofthe PFO for the City's WMCP in abeyance, and the
Department will take no actionwith respect to the Seven Hills' protest and appeal.

5. Following Seven Hills' withdrawal ofits protest and appeal ofthe PFO to the City's
WMCP, the Department agrees to refund in full Seven Hills' protest rec.

{_.(&auk»tie«co
NoraRa,\# Date
In his individual capacity and on behalfof
SevenHills Properties, LLC

Howard Moss
On behaJfof the City fMilton-Freewater

Dwig
On be Ifofthe Oregon WaterResources
Department

Date

Date

Page 2 of2-SETTLEMENT AGREEMENT REGARDING PROPOSED WATER MANAGEMENT AND
CONSERVATION PLAN FOR THE CITY OF MILTON-FREEWATER, UMATILLA COUNTY, OREGON
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regon Water Resources Department
NorthMall Office Building

725 Summer Street NE, Suite A
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

Theodore R. Kulongoski , Governor

February 18, 2005

LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

Reference: File G-16359

Dear Applicant:

(509)522-2124

THIS IS NOT A PERMIT AND IS
SUBJECT TO CHANGE AT THE NEXT PHASE OF PROCESSING.

This letter is to inform you of the preliminary analysis ofyour water use permit application and
to describe your options. In determining whether a water use permit application may be
approved, the Department must consider the factors listed below, all ofwhich must be favorable
to the proposed use if it is to be allowed. Based on the information you have supplied, the Water
Resources Department has made the following preliminary determinations:

Initial Review Determinations:

I. The proposed use is not prohibited by law or rule exceptwhere otherwise noted below.

2. The use ofwater from a well in Birch Creek Basin for irrigation use on 350.0 acres is
allowable under OAR 690-507, the Umatilla Basin Program.

3. The Department has determined, based upon OAR 690-09, that the proposed
groundwater use will not have the potential for substantial interference with the nearest
surface water source.

4. The Department has also determined, based upon available data, that the use of
groundwater in the amount of 4.38 cubic feet per second (cfs) for irrigation use on 350.0
acres, if properly conditioned, will not injure existing rights or the groundwater resource.



5. The well requested under this application is located within a five-mile radius around the
City ofMilton-Freewater's municipal wells. Groundwater use from the basalt reservoir
within a five-mile radius around any municipal well of the City ofMilton- Freewater
could be limited to only municipal uses, group domestic uses, or statutorily exempt
groundwater uses, if the city has an approved water management and conservation plan
in effect [OAR 690-507-00703)a)B)]. The City of Milton-Freewater does not
currently have a full-time water management and conservation program in effect,
therefore, OAR 690-507-0070(3)(a)(B) will not affect this application.

Please Note: The conclusions of this Initial Review are subjectto change if a water
management and conservation plan is approved by the Water Resources
Department for the City ofMilton-Freewater before the protest filing
deadline passes. The protest period ends 45 days after the issuance of the
Proposed Final Order [OAR 690-310-0160(6)].

Summary of Initial Determinations

The use of 4.38 cubic feet per second from a well in Birch Creek Basin for irrigation use on
350.0 acres is allowable from March 1 through October 31 of each year.

Because of these favorable determinations, the Department can now move your application to
the next phase of the water rights application review process. This phase is where public interest
factors will be evaluated.

Please reference the application number when sending any correspondence regarding the
conclusions of this initial review. Comments received within the comment period will be
evaluated at the next phase of the process..

To_ Proceed_ With Your Application;

Ifyou choose to proceed with your application, you do not have to notify the Department. Your
application will automatically be placed on the Department's Public Notice to allow others the
opportunity to comment. After the comment period the Department will complete a public
interest review and issue a proposed final order.

Withdrawal Refunds:

Ifyou choose not to proceed, you may withdraw your application and receive a refund (minus a
$50 processing charge per application.) To accomplish this you must notify the Department in
writing by Friday, March 4, 2005. For your convenience you may use the enclosed "STOP
PROCESSING" form.

Application G-16359 Page2



IfA Pemmit Is Issued ILWi]] Likely Include The Following Conditions:

1. Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the perrnittee shall install ameter
or other suitable measuring device as approved by the Director. The permittee
shall maintain themeter or measuring device in good working order, shall keep a
complete record of the amount ofwater used each month and shall submit a report
which includes the recorded water use measurements to theDepartment annually
or more frequently as may be required by the Director. Further, the Director may
require the permittee to report general water use information, including the place
and nature ofuse ofwater under the permit.

B. The permittee shall allow thewatermaster access to themeter or measuring
device; provided however, where the meter or measuring device is located within
a private structure, the watermaster shall request access upon reasonable notice.

2. Limited Water Level Decline/Interference Condition

To monitor the effectofwater use from the well(s) authorized under this permit, the
Department requires thewater user to make and report annual static water level
measurements. The static water level shall be measured during the period February 15
throughMarch 15. Reports shall be submitted to the Department within 30 days of
measurement.

Measurements must be made according to the following schedule:

BeforeUse ofWater Takes Place
Initial and Annual Measurements
The Department requires the permittee to submit an initial water level measurement in
themonth specified above once well construction is complete and annually thereafter
until use ofwater begins; and

AfterUse ofWater has Begun
Seven Consecutive Annual Measurements
Following the first year ofwater use, the user shall submit seven consecutive annual
reports of static water level measurements. The first ofthese seven annual measurements
will establish the reference level against which future annual measurements will be
compared. Based on an analysis of the data collected, the Director may require that the
user obtain and report additional annual static water level measurements beyond the
seven year minimum reporting period. The additional measurements may be required in a
different month. Ifthe measurement requirement is stopped, the Director may restart it at
any time.

Application G-16359 Page 3



All measurements shall be made by a certified water rights examiner, registered
professional geologist, registered professional engineer, licensed well constructor or
pump installer licensed by the Construction ContractorsBoard and be submitted to the
Department on forms provided by the Department. The Department requires the
individual performing the measurement to:

(A) Identify each well with its associated measurement; and
(B) Measure and report water levels to the nearest tenth of a foot as

depth-to-water below ground surface; and
(C) Specify the method used to obtain each well measurement; and
(D) Certify the accuracy of all measurements and calculations submitted to the

Department.

The water user shall discontinue use of, or reduce the rate or volume ofwithdrawal from,
the well(s) if annual water level measurements reveal any ofthe following events:

(A) An average water level decline of 3 or more feet per year for five
consecutive years; or

(B) A water level decline of 15 or more feet in fewer than five consecutive
years; or

(C) A water level decline of 25 or more feet; or
(D) Hydraulic interference leading to a decline of 25 or more feet in any

neighboring well with senior priority.

The period of non or restricted use shall continue until the annual water level rises above
the decline level which triggered the action or until the Department determines, based on
the permittee's and/or theDepartment's data and analysis, that no action is necessary
because the aquifer in question can sustain the observed declines without adversely
impacting the resource or senior water rights. The water user shall in no instance allow
excessive decline, as defined in Commission rules, to occur within the aquifer as a result
of use under this permit. Ifmore than one well is involved, the water user may submit an
alternative measurement and reporting plan for review and approval by the Department.

3. The priority date for this application is December 30, 2004.

The water source identified in your application may be affected by anAgricultural Water Quality
Management Area Plan. These plans are developed by the Oregon Department ofAgriculture
(ODA) with the cooperation of local landowners and other interested stakeholders, and help to
ensure that current and new appropriations ofwater are done in a way that does not adversely
harm the environment. You are encouraged to explore ODA's Water Quality Program web site at
http://www.oda.state.or.us/nrd/water_quality/index.html to learn more about the plans and how
they may affect your proposed water use.

Application G-16359 Page 4



Ifyou have any questions:

Questions about the status of your application, processing timelines, or your upcoming Proposed
Final Order should be directed to our customer service staff at 503-986-0801. Feel free to call
me at 503-986-0816 if you have any questions regarding the contents of this letter. Please have
your application number available ifyou call. Address all other correspondence to: Water
Rights Section, Oregon Water Resources Department, 725 Summer St NE Ste A, Salem OR
97301-1271, Fax: 503-986-0901.

Sincerely,

~
Kerry Lefever
Water Right Application Caseworker

enclosures: Application Process Description and Stop Processing Request Form

G-16359
wab 7-30710206
pou 7-30710206
gw
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APPLICATIONFACT SHEET
Mail to: Applicant, Watermaster, DistrictBiologist (ODF)
Ifnecessary, also mail to: Regional Water quality manager (DEQ), andDOA

Application File Number: G-16359

Applicant: LES PETERSON

County: Umatilla

Watermaster: 5

Priority Date: December 30, 2004

Source: A WELL IN BIRCH CREEKBASIN

Use: IRRIGATION USE ON 350.0 ACRES

Quantity: 4.38 CUBIC FEET PER SECOND

Basin Name & Number: Umatilla, #7

Stream Index Reference: Volume 1 BASIN 7 MISC

Well Location: SWSW, SECTION 4, T5N, R36E, W.M.; 480 FEET NORTH & 130 FEET
EAST FROM SW CORNER, SECTION 4

Place ofUse: NE¼ NW¼ 40.0 ACRES
SE¼ NW¼ 40.0 ACRES
NE¼ SW 40.0 ACRES
NW¼ SW 40.0 ACRES
SW¼ SW¼ 40.0 ACRES
SE¼ SW¼ 40.0 ACRES

SECTION 4
NE ¼ NE 20.0 ACRES
NW¼ NE¼ 40.0 ACRES
NE Ha NW 4 40.0 ACRES
SE¼ NW¼ 10.0 ACRES

SECTION 9
TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M.

14 DAY STOP PROCESSING DEADLINE DATE: Friday, March 4, 2005
PUBLICNOTICE DATE: Tuesday, February 22, 2005
30 DAY COMMENT DEADLINE DATE: Thursday, March 24, 2005

Application G-16359 Page 6
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Application #G-16355° IDae: reornary Ts,2005s=
Mailing List for IR Copies

Original mailed to:

Applicant: LES PETERSON
1415 HIGHLAND RD
WALLA WALLA, WA 99362

Copies sent to:
4WRD - File # G-16359
2WRD - Water Availability: Ken Stahr

IR, Map. and Fact Sheet Copies sent to:
3WRD - Watermaster # 5
'----4.._WRD - Regional Manager: NC

Copies Mailed
»._2@B

EEon:
(DA E)

Copies sent to Other Interested Persons (CWRE, Agent, Well Driller, Commenter, etc.)

~SCM Consultants Inc., 7601 W Clearwater Avenue, Suite 301, Kennewick, WA 99336

6Confederated Tribes of the Umatilla Indian Reservation,

PO Box 638, 73239 Confederated Way, Pendleton, OR 97801

7CITY OF MILTON-FREEWATER, PO BOX 6, MILTON-FREEWATER, OREGON 97862

co/YTIR
ID KL

REMINDER: Copy allIR'sfor uses in the geographic Umatilla Basin to Confederated Tribes of
the Umatilla Indian Reservation, PO Box 638, 73239 Confederated Way, Pendleton,
OR 97801.

REMINDER: Copy all IR'sfor uses in the Klamath Basin to DEQ and ODFWcontacts, regardless
ofwhether they are subject to Division 33. (Ifthey are not subject to Division 33, do
not include Division 33 forms.)
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IR CHECKLIST
Application #: G-16359 Applicant: LES PETERSON ,,L-

e.Po·ck«C.Koehn=°
Use(s): fRRIGATIC>N trS~ON350.0 11:CRES Priority Date: December30. 2004

/Ifquasi/muni, reviewed by Bill Fujii Y / N9
Pthe application complete?~N

LProhibited by ORS 538? Y !(ff} Ifso, do not do an IR; return app &fees to applicant.

/cw Revpyw» o snra'asicanion trigger4 o1,a5sm area name
h0 9we rkx { MF run« wets

o will not □ will likely be available ...without injury... and/or within the capacity ofthe resource 7p R'- /~...M-'5
p!.will, ifproperly conditioned, avoid injury to existing ground water rights or to the ground water resource
o Well located in GWLA orCGWA orTl N R3E Sec20,21, 28, 29? Y I@ (ffY, include basin map noting POD)

/wM Dist (NWR- I 2 16 18 20) @-3 4 <J) 21) (ER- 6 8 9 IO) (SCR- IJ 12 17) (SWR- 13 14 I? 19)
swr cc: davejarrett

£oMSION33 Y / N / {i)
(lfY, attach basin map w/ pod)

□ Above Bonn D Ifabove, not allowed April 15 - September 30?
□ Below Bonn
o Statewide

.Lsw Availability@□ 80% live□ 50% storngc WfD:_]~_-_'3_0_1_f_o_1..-0__b__
o wab in Lost River Basin? Ifso, use 7-13-04 table forwatershed ID # 31420404.
o wab in Chehalem, Champoeg,Mission or Case Creeks? Ifso, use Dwight's 12/4/2004 memo.

NAcounty notified

Duty

_L"Land use approval /§i) needs approval

6ooDoug Co. project Y <J- contract# _

is here a conflict'? Y t@NA _

o Ifronflkt, are rights from a differentso,cce? {3~"){j
o Ifsupplemental, □ check for primary right on same lanlj ~ {,IfO ---q;o 1~ >~
o will this be making up a d~fic·e cy in rate? 5""~~ fl1 -p--o~,-

w~lo. wh wblvsi- 1n
lo»eaoder ssiProgram'IN tisitar@sons? Y Oh bf0 907-0o30 a)%)
303 v /uh/ NA IN GEOGRAPHIC UMATILLA YIN BOTTLEDWATER Y /

(cc: DEQ Regional Manager) (cc: CTUIR) (cc: DOA Food Safety Division)

'[8p toe u.3x'ha= 437s?34
0 Season AIIowed MP-'11' I ,.. 0 c..:f J / Req /Vl lvv { .-0d;) J

J

/ooes the applicant intend to begin use within 5 years?@/ N
(lf not, bring to supervisor's attention.)

LStatement allowing someone to act as authorized agent? Y / N / -@
./conditions: I 'D r=;, '1 l ~-/Vt,-,vtO,. {§"' } L/trt..C.., 'f;-

Small < 0.1 CFS, .:S 9.2AF, Medium > 0.1 or < 1.5 CFS, >9.2 or< I00AF, ~~etall~;v::s, ~ 100 AF
use at least Medium for: human consumption (SWW), siltcoos lake, livestoc ·
uses that require Large: GW condition 71, temp control (NU), gov. entity and tenmile lake

J



Application #: G-16359 Applicant: LES PETERS@N

/Is the stream withdrawn? Y / N /~ season allowed _'--=;....::;'--'=----"""""'"""""'~----------"'--"a.-'-="-''--~

Basin Maps have been checked Y / N RiverMile _

sww ABOVE W1TH1N @ (jf so, notify state parks & record app # in book) Name -------'~~-­

ishe use located within Oregon Streamflow Restoration Area? Y I N I ~

Bad w/ HC OpportunityBadLimitedGood___.
~nitial Review is negative, did you notify the applicant? Y 1 N I~

_CWRE, representative, etc. to notify?@/ N _

LLetter format

pddn'I info req'd? y N,~-----~-----------------------------------­
(lfY, send certified)

/2tachments included? Y (!j}t NA _

/Fees

Base Fee Water Amount (0)

k $100 I $150 I" CFS/AF 2oo

°
$250 I $300

1aacrsArte {_oo l/oo+

290o + ooo = {6o
(base) (Q) (total exam fee)

EXAMFEE REQUIRED

EXAM FEEPAID

STJLLOWED

Name: Kerry Lefever Date: 2/7/2005 Peer Reviewer: -;J""~ ~~
The purpose of this checklist is to be used as a working document by Departmentstaff toid in the production of the related Initial Review, Proposed Final Order, or
Final Order. It is not intended to be a complete record of all factors which wore considered to produce the document, nor is it intended 10 serve any purpose other than
thatstated above. The related Initial Review, Proposed Finni Order, or Finni Order is intended to stand alone as the record of fnctors considered in its production.

August 5, 2004



http://apps.wrd.state.or.us/apps/wr/platcard/platcard.php

I of I

Platcard Report

Township 5NRange 36ESection 4 of(4,9)
I NE l NW l SW I SE '

aep'Eu7i7seee kw sw,se sew sw[skew sw'se sew sws@LeI _ Priority Certificate Decree die/lot j ->c I ''c I I I , Lot
r -i-;-- -- - r- - - - -r - ---- - - - - - -- -- - - - - - - -021%2, ·6were 2? I %°%°%°2°%°
Page:1

Return to Platcard Query Screen

Run Time: 2 seconds

2/7/05 5:07 PM



http://apps.wrd.state.or.us/apps/wr/platcard/platcard.php?search_type=Search&meridian... j

P1Page:1

Retum to Platea.rd §uery Screen

Township SN!Range 36E Secti'o1z 9 off"1, 2.)
r _ , NE I Nw sw -Fl SE ,

so Peri gaimi[sat/e /w/swise/e /w[swlsle 'w/sws/Eew'sw se?°"ocI _ Priority Cer:t,fk:ate Decree qlc/lot . , I .:::,c . J Lot,.. --r --,- - - -,-- - --- ----~- ,- - ,.- - - -- -- -- - - -0 G16095 G15704 I I I 40.0 10.0 ' I

! , 09/26/2003 • , I I I IR I IR I I I I ! I /
of es.T = aspatIatparrrt T I1"onssno T-""f'ii l ill illlill Illl_lL

Run Time: 1 seconds

I of I 2/7/05 5:07 PM



OWRil> W.ebMapQing http://map.wrd.state.or.us/appslwr/wr_mapping/wr_map.asp
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AialysisRults for Application G16359

'
Analysis for Application: G16359

Location: 5N-36E-4-NENW
Uses: IR 40 P
Basins
BASIN_NUMBASIN_NAME
i7 !Umatilla

http://map.wrd.state.or.us/apps/wr/wr_mapping/wr_app_aoalyze.asp?s...

Records Found: 1

WaterMasterDistricts
JwATERDIST !REGION )wMASTER !ADDRESS lcrTY 1z1r
Js jNC ITorty Justus I 116 SEDorian Pendleton 97801

/PHONE EXT /FAX
[sn1-278-4s6 3a.an.oan

l of8

Records Found: 1
WAB
jGAGE iBASIN iLINKl jLINK2
30710206 7 water Avails»yr- 50%so [EoaaEauALE
Records Found: 1
County
COUNTY FIPS
jumatilla [41059
Records Found: l
Groundwater Restricted Records Found: 0
Divison 33 Area
DIV33
jin a Div33 area

Records Found: 1
Rule 4D
RULE4 [
!In a Rule4D~
Records Found: 1
303D Streams Records Found: 0
303D Lakes Records Found: 0

Location: 5N-36E-4-SENW
Uses: IR 40 P
Basins
!BASIN_NUMIBASIN_NAME
r -- - r--- -- -·l7_ __ __ __ !Umatilla
Records Found: 1

2/7/05 4:56 PM



AnalysisResults forApplication G16359

WaterMaster Districts

http://map.wrd.state.or.us/apps/wr/wr_mapping/,wr_app_anal.)Oze.asp~s·:..

'

2 of8

'WATERDIST REGION /WMASTER[ADDRESS /CITY 'ZIP /PHONE EXT/FAy
js jNC !Tony Justus I 116 SE Dorian jPendleton j97180l 1.541-27·8-54.56I js41-27,8-0287
Records Found: 1
WAB
GAGE BASIN/LINKI [LINK2 1
130710206 j7 !water Availability: 50% 80¾ !Flood Frequency Anal~
Records Found: 1

County
COUNTY /FPS
jumatilla j41059

1

Records Found: 1

Groundwater Restricted Records Found: 0
Divison 33 Area
DIV33

j1n a Div33 area
Records Found: 1
Rule 4D
/RULEAD
In a Rule4D Area

Records Found: 1
303D Streams Records Found: 0

303D Lakes Records Found: 0

Location: 5N-36E-4-NESW
Uses: IR 40 P

Basins
BASIN_NUM BASIN_NAME

7 Umatilla
Records Found: 1
WaterMaster Districts

WATERDIST REG1oN /wMsTR/4Drss crry zI /PHONExTFAx
js INC [tony Justus ['iT6sE Dorian Pendleton 197801 js41-278-5456 I j54l-278-0287 1

---Records Found: 1

WAB
GAGE /BASIN/LINK1 [LINK2
9on02cr[waterAo»ioso so lFaaapunAu.lss
Records Found: 1

2/7/05 4:56 PM



A?alysis ~6:mlts for Application G16359

County

1coUNTY IFIPs I
!Umatilla Iii I 059 ,
Records Found: 1
GroundwaterRestricted Records Found: 0
Divison 33 Area
DIV33
Jrn a Div33 area
Records Found: 1
Rule4D
/RULE4D
jrn a Rule4D Area
Records Found: 1
303D Streams Records Found: 0
303D Lakes Records Found: 0

Location: 5N-36E-4-NWSW
Uses: IR 40 P

Basins
BASIN_NUMBASIN_NAME
17 jumatilla
Records Found: 1
WaterMaster Districts

http://map.wrd.state.or.us/apps/wr/wr_mapping/r_app_aoalyze.asp?s...

3 of8

/WATERDIST/REGION /WMASTER /ADDRESS CITY ZIP PHONE EXTFAX _]te+ai.hisse.a%.a5or5a.ansass'arsons7
Records Found: 1
WAB
GAGE /BASIN/LINK1 /LINK2
j30710206 17 !water Availability: 50% 80% jFlood Frequency Analysis
Records Found: 1
County
[COUNTY IFIPS
jumatilla 41059

Records Found: 1
Gvound:water Restricted Records Found: 0
Divison 33Area
'11v33
aDia»a

2/7/05 4:56 PM



Analysis Results for Application G 16359 http://map.wrd.state.or.us/apps/wr/wr_mapping/wr_app=ana!~e.asp7s·.,..

Records Found: 1
Rule 4D
RULE4D
!In aRule4D Area

Records Found: 1
303D Streams Records Found: 0
303D Lakes Records Found: 0

Location: 5N-36E-4-SESW
Uses: IR 40 P
Basins
'BASIN_NUM BASIN_NAME

j7 Jumatilla

crry zI PHONE EXTFAX ,
Pendleton 97so1 /s41-278-54s6'sans.o2s7

Records Found: 1
WaterMaster Districts
/WATERDIST /REGION /WMASTER[ADDRESSs Nc jTony Justus j 116 SE Dorian

Records Found: 1

"AB
jGAGE IBASIN jLINKl jLINK2

j30710206 j7 Jwater Availability:~~ jFiood Frequency Analysis

Records Found: 1
County
jcoUNTY [Fu>s
Jumatilla 141059
Records Found: 1
Groundwater Restricted Records Found: 0
Divison 33 Area
DIV33
IIn a Div33 area

Records Found: 1
Rule 4D
/RULE4D
lrn a Rule4D Area

Records Found: I
303D Streams Records Found: 0
303D Lakes Records Found: 0

4 of8 2/7/05 4:56 PM



Aftalysis ~e:iults for Application G16359

Location: 5N-36E-4-SWSW
Uses: IR 40 P
Basins
BASIN_NUMBASIN_NAME
l7 !Umatilla

http://map.wrd.state.or.us/apps/wr/wr_mapping/wr_app_analyze.asp?s...

Records Found: 1
WaterMaster Districts
WATERDIST REGION wN.ASTER[ADDRESS CITY 'ZIP 'PHONE EXT/FAX ]
s ic fro»y isas [u6 sE Dora aaaonon3a.a.3a sn27s-0287_
Records Found: 1
WAB
GAGE 'BASIN/LINKI /LINK2
130710206 17 jwater Availability: 50% 80% !Flood FrequencyAnalysis
Records Found: 1
County
COUNTY 'FIPS
!Umatilla 141059 I
Records Found: 1
Groundwater Restricted Records Found: 0
Divison 33 Area
DIV33

iin a Div33 area
Records Found: 1
Rule 4D
IRULE4D
[1n a Rule4D Area
Records Found: 1
303D Streams Records Found: 0
303D Lakes Records Found: 0

Location: 5N-36E-9-NENE
Uses: IR 20 P
Basins
!BASIN_NUM !BASIN_NAME

'7 Umatilla

5 of8

Records Found: 1
WaterMaster Districts

WATERDIST /REGION'wMsrER[ADDRESS 'CITY ZIP /PHONE

2/7/05 4:56 PM



Analysis Results for Application G16359

5

Records Found: 1

WAB

http://map.wrd.state.or.us/apps/wt/wr_mapping/wr_app_ana!yze.asp?s...

Tony Justus /1 16 SE D0rian !Pendleton '97801 j54l-278-5456i !541-278-0287 ·

6 of8

-- - -
GAGE /BASIN [LINK1 LINK2

-- ·

[30710206 [7 !water Availability: 50% 80% Flood FrequencyAnalysis
Records Found: 1
County
'COUNTY /FIPS

Uno faro
Records Found: 1
Groundwater Restricted Records Found: 0

Divison 33 Area
jDIV33
!In a Div33 area I

Records Found: 1
Rule 4D
jRULE4D
!In a Rule4D Area .

Records Found: 1
303D Streams Records Found: 0
303D Lakes Records Found: 0

Location: 5N-36E-9-NWNE
Uses: IR 40 P

Basins
BASIN_NUMBASIN_NAME

h7 Umatilla

Records Found: 1
WaterMaster Districts

lwATERDISTjREGIONjWMASTERjADDREss !CITY jzIP \PHONE iExrlFAX
[s fc [Toy Justus {116sDorian /Pendleton 7so1 (541-278-5456 [sans.s
Records Found: 1
WAB
jGAGE !BASIN ILINKl ILINK2

[so702o6 h7 [waer Avans»iy: so4 so.la.arAGLE'
Records Found: 1
CountvcouNrvrs

2/7/05 4:56 PM



Analysis Results for~pplication G163'§9. . . .

Umatilla [41059 /

Records Found: 1
Groundwater Restricted Records Found: 0
Divison 33 Area
DIV33
ma Div33 area
Records Found: 1
Rule4D
'RULE4D
lrn a Rule4D Area
Records Found: 1
303D Streams Records Found: 0
303D Lakes Records Found: 0

Location: SN-36E-9-NENW
Uses: IR 40 P
Basins
BASIN_NUM BASIN_NAME

j7 jumatilla

http://map.wrd.state.or.us/apps/wr/wr_mapping/wr_app_analyze.asp'?s...

70f8

Records Found: 1
WaterMaster Districts
WATERDIST'REGIONwAsrr/ADDRESScry z PHONE Exrrxs Nc /Tony nsosfuseDocaeon ison'sans.ss6 s27s.02s7
Records Found: 1
WAB
/GAGE /BASIN/LINKI /LINK2

j30710206 17 !Water Availability: 50% 80% !Flood Frequency Analysis
Records Found: 1
County
COUNTY/FIPS
lumatilla 41059

Records Found: 1
Groundwater Restricted Records Found: O
Divison 33 Area
JDIV33

•is arc
Records Found: 1

2/7/05 4:56 PM



Analysis Results for Application G16359

Rule 4D
iRULE4D
In a Rule4D Area

I

Records Found: 1
303D Streams Records Found: 0
303D Lakes Records Found: 0

Location: 5N-36E-9-SENW
Uses: IR 10 P
Basins
IBASIN_NUM IBASIN_NAME
[1 jumatilla

http://map.wrd.state.or.us/apps/wr/wr_mapping/wr_app_analyze.asp?s...

8 of8

Records Found: 1
WaterMaster Districts - -
/WATERDIST/REGION /WMASTER/ADDRESS CITY ZIP /PHONE EXT'FAX
ls Nc /Tonysos /u6 sE Dorian /Pendleton 97s01 /541-278-5456/[541-278-0287
Records Found: 1
WAB
/GAGE /BASIN/LINK1 [LINK2
130710206 17 !Water Availability: 50% 80% !Fioocl FrequencyAnalysis
Records Found: 1
County
JcouNTY jFIPS
lumatilla 41059
Records Found: 1
Groundwater RestrictedRecords Found: 0
Divison 33 Area
DIV33
!In a Div33 area

Records Found: 1
Rule 4D
!RULE4D

"aRoleArea
Records Found: 1
303D Streams Records Found: 0
303D Lakes Records Found: 0

217/05 4:56 PM



Wm(karr ll&fi.~Ilii.tl <Di.l)ffil<filil.~<IDUil~
'lrrrm~~m.ftfi!)

Groundwater/Hydrology Section

Er ,C-13
ROUTED To: l.Ag. f4,l±
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CONDITIONS ATTACHED? c4es { 1 no
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PUBLIC INTERESTREVIEW FOR GROUNDWATER APPLICATIONS

DateJanuary20.2005

Reviewer's Name
Supersedes review ofhhA

Dateof Review(s)
Application G-_16359

WaterRights Section

GroundWater/Hydrology SectionlichaelLwart
TO:

FROM:

SUBJECT:

PUBLIC INTERESTPRESUMPTION; GROUNDWATER
OAR 690-310-130 (1) The Department shall presume that a proposed groundwater use will ensure the preservation of the public
welfare, safety and health as described in ORS 537.525. Department staff review ground water applications under OAR 690-310-140
to determine whether the presumption is establ ished. OAR 690-310-140 aJlows the proposed use be modified or conditioned to meet
the presumption criteria. This review is based upon available information and agency policies in place at the time of evaluation.

A. GENERALINFORMATION: Applicant's Name:LesPetersonCounty:. Umatilla

well(s) in theUmatilla Basin,Al. Applicant(s) seek(s) 4.38 cfs from one

HallaHallasubbasin Quad Map: Bowlus Hill

A2. Proposed use: Irrigation 350 ac. (P) Seasonality: March 1 to October 31
A3. Well and aquifer data (attach and number logs for existing wells; mark proposed wells as such under logid):

Well Logid
Applicant's Proposed Proposed Location Location, metes and bounds, e.g.
Well# Aquifer Rate(cfs) (TR-S Q0-Q) 2250' N, 1200' E fr NW car S 36

l Proposed 1 CRB 4.38 5N/36E-4 SW-SW 480' N, 130'E fr SW cor s4
2
3

4
5

Alluvium,CRB, Bedrock

Well First SWL SWL Well Seal Casing Liner Perforations Well Draw TestWell Elev Water ft bis Date
Depth Interval Intervals Intervals Or Screens Yield Down Typeft ms! ft bis ((0 (ft) (ft) ((0 ((0 (gpm) (ft)

1 1210 400+ 400+ 1000+ CRB CRB None None

·Use data from application for proposed wells.

A4. Comments: All construction information from application. Basalt should be reasonablv close to land surface here, so
I would expect a 30 to 50 ft. casing and seal depth.

A5. ] Provisions of the Umatilla Basin rules relative to the development, classification and/or
management of ground water hydraulically connected to surface water Dare, or~ arc not. activated by this application.
(Not all basin rules contain such provisions.)
Comments: If the City Milton-Freewater has an approved Water Management and Conservation Plan, the Dwight
French memo of 9/15/04 will apply here. The proposed well is within live miles orMilton-Freewater citv wells and
develops n basalt aquifer.

Version: 08/15/2003

--~, . tap(s) an aquifer limited by an administrative restriction.A6. 0 Well(s) # _
Name of administrative area:
Comments: ----------------------------------

0p +G0357
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'Application G-I6359continued Date: January 20, 2005

B. GROUND WATERAVAILABILITY CONSIDERATIONS, OAR690-310-130,_400-010, 410-0070

BI. Based upon available data, I have determined that ground yaterfor the proposed use:

B2.

a. Dis over appropriated, [] is not over appropriated, or 1%1 cannot be determined to be over appropriated during any
period of the proposed use. This finding is limited to the ground water portion of the over-appropriation
determination as prescribed in OAR 690-310-130:

b. 0 will not or O will likely be available in the amounts requested without injury to prior water rights. ' This finding
is limited to the ground water portion of the injury determination as prescribed in OAR 690-310-130;

c. D will not or O will likely to be available within the capacity of the ground water resource; or

d. 0 will, if properly conditioned, avoid injury to existing ground water rights or to the ground water resource:
1. [:8] The permit should contain condition #(s) 7D, Februarv 15 to March 15
11. D The permit should be conditioned as indicated in item 2 below.
ii. [] The permit should contain special condition(s) as indicated in item 3 below;

a. [] condition to allow ground water production from no deeper than ll. below land surface;

b. [] Condition to allow ground water production fromno shallower than ft. below land surface;

c. []condition to allow ground water production only from the ground
water reservoir between approximately ft. and ft. below land surface;

d. DWell reconstruction is necessary to accomplish one or more of the above conditions. The problems that are likely to
occur with this use and without reconstructing are cited below. Without reconstruction, I recommend withholding
issuance of the permit until evidence of well reconstruction is filed with the Department and approved by the Ground
Water Section.

Describe injury -as related to water availability- that is likely to occur without well reconstruction (interference w/
senior water rights, not within the capacity of the resource, etc):

B3. Ground water availability remarks: Potential for water-level declines and overdraft of the resource exists virtuallv
everywhere the Columbia River Basalt aquifers are developed, especially in the Umatilla Basin where recharge is
small. If no measurement/decline condition is used, as recommended above, then Iwould need to re-review the file.
with the likely result being that one or both of the boxes 'will not likely be available.. .' being checked under Blb or
B1c.

Version: 08/15/2003
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Application G-16359continued Date: January 20. 2005

C. GROUNDWATER/SURFACE WATER CONSIDERATIONS, OAR 690-09-040

C1. 690-09-040 (1): Evaluation of aquifer confinement:

Well Aquifer or Proposed Aquifer Confined Unconfined

1 Basalt of the Columbia River Basalt Group g □□ □
□ □□ □
□ □

Basis for aquifer confinement evaluation: In this basin, this aquifer typically is confined except where shallow water­
bearing zones mav be in hvdraulic connectionwith an overlying unconfined alluvial aquifer. which is absent here. WBZ
is likelv below the static water level.

C2. 690-09-040 (2) (3): Evaluation of distance to, and hydraulic connection with, surface water sources. All wells located a
horizontal distance less than 1/4mile from a surface water sourc_e that produce water from an unconfined aquifer shall be
assumed to be hydraulically connected to the surface water source. Include in this table any streams located beyond one mile
that are evaluated forPSI.

GW SW Hydraulically
Potential for

SW Distance Subst. Interfer.
Well # Surface Water Name Elev Elev (ft) Connected? Assumed?

ft msl ft msl YES NO ASSUMED YES NO
1 1 Unnamed trib. to Birch Cr. 800± 1200 1200 □ 63 □ □ 9
1 2 Walla Walla River 800± 1100 12100 □ g □ □ g

□ □ □ □ □□ □ □ □ □□ □ u □ □□ □ □ □ □□ □ □ □ □□ □ □ □ □
Basis for aquifer hydraulic connection evaluation: Elevation of the water-bearing zones and SWL at the proposed well
are verv likelv below the subject surface water sources. Hydraulic connection is likelv to be distant and diffuse,
probably in Washington State.
Water Availability Basin the well(s) are located within: Birch Cr> Walla Walla Rat mouth (30710206)

C3a. 690-09-040 (4): Evaluation of stream impacts for each well that has been determined or assumed to be hydraulically
connected and less than 1 mile from a surface water source. Limit evaluation to instream rights and minimum stream flows that
are pertinent to that surface water source, and not lower SW sources to which the stream under evaluation is tributary. Compare
the requested rate against the 1% of 80% natural flow for the pertinent Water Availability Basin (WAB). If Q is not distributed
by well, use full rate for each well. Any checked [] box indicates the well is assumed to have the potential to cause PSI.

Instream Instream
Qw> 80% Qw> 1% Potent ial

SW Well < Qw> Water Water Natural of 80% Interference for Subst.Well # mile? 5 cfs? Right Right Q 1%
Flow @ 30 daysNatural Interfer.

ID (efs) ISWR?
(cfs) Flow? %) Assumed?

□ □ □ □ □□ □ □ □ □□ □ □ □ □□ □ □ D □□ □ □ □ □□ n □ □ □□ □ □ □ □
Vcrsion: 08/15/2003
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Application G-16359 continued Date: January 20, 2005

evauation an 1mutations apply as mn a a ove.
Instream Instream Qw> 80% Qw>1% Interference Potential

II SW Qw> Water Water Natural of80% for Subst.
# 5 cfs? Right Right Q 1% Flow Natural @ 30 days lnterfer.

ID (cfs) ISWR? (cfs) Flow? (%) Assumed?

□ □ □ □
□ □ □ □
□ □ □ □
□ □ □ □

C3b. 690-09-040 (4): Evaluation ofslream impacts by total appropriation for all wells determined or assumed to be hydraulically
connected and Jess than 1 mile from a surface water source. Complete only ifQ is distributed among wells. Otherwise same

I . d r . . 1 . C3 b

Comments:lhiSsectiondoesnotapplY.

C4a. 690-09-040 (5): Estimated impacts on hydraulically connected surface water sources greater than one mile as a
percentage ofthe proposed pumping rate. Limit evaluation to the effects that will occur up to one year after pumping begins. Th.is
table encompasses the considerations required by 09-040 (S)(a), (b), (c) and (d), which are not included on this form. Use
additional sheets ifcalculated flows from more than oneWAB are required.

Non-Distributed Wells
Well SW# Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

I % % % % % % o/o o/o % % % %

Well Q as CFS
InterferenceCFS

Distributed Wells
Well SW# Jan Feb Mar Apr May, Jun Jul Aug Seo Oct Nov Dec

I % % 'lo % % % % % % % o/o '7o
Well Q as CFS
Interference CFS

I o/o % % % % % o/o 'lo % 'i'o % %

Well Q as CFS
Interference CFS

I % % o/o 'lo % % '7o 'i'o % 'lo % %
Well Q as CFS
InterferenceCFS

I % % 'lo % % % % % % 'lo '?'a %
Well Q asCFS
InterferenceCFS

I % % % % % % % o/o % % % %
Well Q as CFS
Interference CFS

I % % % % % % % % % % '7a %
Well Q as CFS
InterferenceCFS

(A) = 'Total Interf.

(IJ) = 80 % Nat. Q

(C)-1%Nat. Q

(D) - (A)> (C) W ,/
'II 'II

(E)= (A /JJ) x 100 % % % % % % % % % % % %

Version: 08/15/2003



·Application G-16359)continued Date: January 20. 2005

(A) = total interference as CFS; (B) = WAB calculated natural flow at 80% exceed. as CFS; (C) =1% 0f calculated natural flow at 80% exceed. as
CFS; (D) = highl ight the checkmark for each month where (A) is greater than (C); (E) = total interference divided by 80% flow as percentage.

Basis for impact evaluation: This section does not apply.

C4. 690-09-040 (5) (b) The potential to impair or detrimentally affect the public interest is to be determined by the Water
Rights Section.

cs. J It properly conditioned, the surface water source(s) can be adequately protected from interference, and/or ground water use
under this permit can be regulated if it is found to substantially interferewith surface water:

j. [_] The permit should contain condition #(s)
ii. D The permit should contain special condition(s) as indicated in "Remarks" below;

C6. SW IGWRemarks and Conditions. _

References Used: Local well logs; local knowledge; local reviews, esp. G-16095: GWReports #30 and #35· Newcomb
1951, Prelim. Rpt. On the GWResources of theWallaWallaRiver Basin. · 1

Version: 08/15/2003



Application G-I6359continued

D. WELL_CONSTRUCTION, OAR 690.-200

Date: January 20, 2005

Dl. Well #:l- Logid:i'roDoScd

D2. THE WELL does not meet current well construction standards based upon:
a. 0 review of the well log;
b [[[el] 1nDpcC[On Dy­
c. 0 report ofCWRE ____,
d. 0 other: (specify) _

D3. THEWELL construction deficiency:
a. [] constitutes a health threat under Division 200 rules;
b. [] commingles waler from more than one ground water reservoir;
c. 0 permits the loss of artesian head;
d. 0 permits the de-watering of one or more ground water reservoirs;
e. [] other: (specify) _

D4. THEWELL construction deficiency is described as follows: _

D5. THE WELL a. D was, or []was not constructed according to the standards in effect at the time of
original construction or most recent modification.

b. D I don't know if it met standards at the time of construction.

D6. D] Route to the Enforcement Section. I recommend withholding issuance of the permit until evidence of well reconstruction
is filed with the Department and approved by the Enforcement Section and the Ground Water Section.

THIS SECTIONTO BE COMPLETED BY ENFORCEMENT PERSONNEL

D7. 0Well construction deficiency has been corrected by the following actions: _

(Enforcement Section Signature)
_______________,200__.

D8. 0 Route to WaterRights Section (attach well reconstruction logs to this page).

Version: 08/15/2003



Water Resources Department

MEMO

FROM

SUBJECT

D Yes

t-f»

D Yes

r-f»

Application G- / (; 3 S-q
cw. /'Adel Z..A

RR ij

Sce.nic Water·way Interference Evaluation

The source of appropriation is within or above a Scenic Waterway

Use the Scenic Waterway condition (Condition 7J).

PREPONDERANCE OFEVIDENCE FINDING: (Check box only if statement is true)

E{ At this time the Department is unable to find that there is a preponderance of
evidence that the proposed use of ground water will measurably reduce the
surface water flows necessary to maintain the free-flowing character of a scenic
waterway in quantities necessary for recreation, fish and wildlife.

FLOW REDUCTION: (To befilled out only ifEJ:gp.011derance o[Evidence box is not checked)

Exercise of this pennit is calculated to reduce monthly flows i111 Scenic
Waterway by the following amounts expressed as a proportion of the consumptive use by which
surface water flow is reduced.

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

-·
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WELL LOGS WITHIN 1 MILE OF APPLICATION G 16359

ABANDON:
RECONDITIONED:

REPAIRED:
+ CONVERSION:

DEEPENINGS:
NEW CONSTRUCT:

COMMUNITY USE:
DOMESTIC USE:

INDUSTRIAL USE:
INJECTION USE:
IRRIGATION USE:

THERMAL USE:
LIVESTOCK USE:

0
2
2
0
0
8

0
7
0
0
3
0
0

**************************************************

PERMITTED WELLS WITHIN 1 MILE OF APPLICATION G 16359

$RECNO APPLICATION PERMIT CLAIM LOC-00 USE_CODE
1 G 7166 G 6341 0 6.00N36.00E29SENW IR
1 G 8140 G 7511 0 6.00N36.00E29SENW IR
1 G 8661 G 8090 0 6.00N36.00E29SENW IS
1 G 11488 G 10608 0 6.00N36.00E29SENW IC
2 G 4844 G 4848 0 6.00N36.00E32SWNW IR
2 G 9493 G 8905 0 6.00N36.00E32SWNW IR
3 G 13659 G 12524 0 5.00N36.00E 5NWNE IS
4 G 13659 G 12524 0 5.00N36.00E 5SENE IS
5 G 16359 0 0 5.00N36.00E 4SWSW IR
6 G 16095 G 15704 0 5.00N36.00E 8NENE IR
7 G 16095 G 15704 0 5.00N36.00E 8SENE IR

kkkkk¥¥k¥kfkkk«kW¥kkkkkkkkkkkkkkikkkkkkkkkkkk«k

CONDITIONED WELLS WITHIN 5 MILES OF APPLICATION G 16359

$RECNO APPLICATION PERMIT LOC-0Q CONDITION-CODE
1 GR 1154 GR 1118 6.00N35.00E35SESw
1 GR 2825 GR 2664 6.00N35.00E35SESW
1 GR 4168 GR 3733 6.00N35.00E35SESW
2 G 4059 G 4977 6.00N35.00E35SWSW
2 G 13630 G 12412 6.00N35.00E35SWSW 7BG
2 G 13630 G 12412 6.00N35.00E35SWSW 7BR
2 GR 1159 GR 1123 6.00N35.00E35SWSW
2 GR 3021 GR 2828 6.00N35.00E35SwSw
2 GR 4075 GR 3671 6.00N35.00E35SWSw
2 GR 4076 GR 3672 6.00N35.00E35SWSW
3 G 2502 G 2312 5.00N36.00E18NWSW
3 G 11997 G 11310 5.00N36.00E18NWSW 4E
3 u 317 U 311 5.00N36.00E18NWSw
4 G 11954 G 10990 5.00N35.00E 3SWNW 4E

kkkkkkkkkkkkkkkkkkkkikkkikkkkkikkkkkkkkkkkkkkkkkk+ k

APPLICATION G 16359 FALLS WITHIN THESE QUAD(S)

BOWLUS HILL
**************************************************

J
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INVOICE /I _725 Summer St. N.E. Ste. A

SALEM, 0R 97301-4172
(503) 986-0900 / (503) 986-0904 (fax)

, STATE OF OREGON ,
WATER RESOURCES DEPARTMENT

RECEIPT# 72064

[5@o,colTOTAL REC'D
CHECK.# OTHER. (IDENTIFY)

[ cD]
CASH.

□

RECEIVED FROM: L.es Luy,, E, _j APPLICATION 1357
BY: PERMIT

TRANSFER

1083 TREASURY 4170 WAD MISC CASH ACCT.
0407 COPIES

OTHER: (IDENTIFY)

0243 US Lease__ 0244 Muni Water Mgmt. Plan 0245 Cons. Water__

4270 WRD OPERATING ACCT
MISCELLANEOUS

0407 COPY & TAPE FEES

0410 RESEARCH FEES

0408 MISC REVENUE: (IDENTIFY)
TC162 DEPOSIT LIAS. (IDENTIFY)

0240 EXTENSION OFTIME

WATER RIGHTS:

0201 SURFACE WATER

0203 GROUND WATER

0205 TRANSFER

WELL CONSTRUCTION

0218 WELL DRILL CONSTRUCTOR
LANDOWNER'S PERMIT

EXAM FEE

$
$ 70,n
$

EXAM FEE
$

0202
0204

0219

0220

s
$
$
s
s
RECORD FEE

$
$

LICENSE FEE

$

s
OTHER (IDENTIFY) _

0536 TREASURY 0437 WELL CONST. START FEE

0211
0210

WELL CONSTSTARTFEE
MONITORINGWELLS

OTHER (IDENTIFY) _

0467 HYDRO ACTIVITYI 0607 TREASURY
0233
0231

POWER LICENSE FEE (FW/WRD)
HYDRO LICENSE FEE (FW/WAD)

HYDROAPPLICATION

LIC_NUMBER

I [Ist1[G,=
TREASURY OTHER/ROX

FUND TITLE _

OBJ. CODE VENDOR I/ _

DESCRIPTION _
/'

72064RECEIPT: .l,Li4.Xi,L.
' l I

Distribution -White Copy- Customor, Yellow Copy- Fiscal, Blue Copy - Fllo, Buff Copy - Fiscal



OregonWater ResourcesDepartment
725 Summer StreetNE, Suite A
Salem Oregon 97301-1271
(503) 986-0900
www.wrd.state.or.us

Last updated Jan 9, 2004

Application for a Permit to Use

Ground Water
Please type orprint in dark ink. Ifyour application isfound to be incomplete or inaccurate, we will
return it to you. Ifany requested information does notapply lo your application. insert "na." Please
read and refer to the instructions when completing your applicalion. A summary ofreview criteria and
procedures that are generally applicable to these applications Is available at
www.wrd.stat. or.us/publication/reports/index.shtml. RECEIVED

A. Individuals

1. APPLICANT INFORMATION DEC 3 o 2804
WATER RESOURCES DEPT

SALEM, OREGON
Applicant.litesieterson

Last

Mailing AddresslAl5Highlandload
First

Walla Walla
City

Washington
State

99362
Zip

Phone:(509)522-2124(509)849-2877Cell(509)520-2920
Home Work Other

Fa: (509)522-1895 E-Mail address: lespeterson@nocketnet.com

B. Organizations
(Corporations, associations, firms, parterships, joint stock companies, cooperatives, public and municipal corporations)

Name oforgan1Zat1On._ll

Name and title of person applying: _

Mailing address oforganization: _

City State Zip

Phone:---------,------------,----,--------------------Day Evening

*Fax: *E-Mail address: _

Optional information

.l357
ForDepartment Use

Permit No.. _

GroundWater/ 1

Date



2. PROPERTY OWNERSHIP

Do you own all the land where you propose to divert, transport, and usewater?

~Yes (Skip to section 3 "Groundwater Development.")

D No Please check the appropriate box below.

□
□
□

RECEIVED
DEC 3 0 2004

WATERRESOURCESDPT
SALEM, OREGON

I havea recorded easement or written authorization permitting access.

I do not curreotly havewritteo authorizatioo or easement permitting access.

Written authorization or an easement is not necessary, because the only affected lands I
do not own are state-owned submersible lands, and this application is for irrigated
and/or domestic use only (ORS 274.040).

List the names and mailing addresses ofall affected landowners.

3. GROUNDWATER DEVELOPMENT

A. Well Information

Number ofwell(s):.I

Name ofnearest surface water body:WallaVallaRiver
Distance from well(s) to nearest stream or lake: l)3tiles
2) 3) 4) _

If distance from surface water is less than one mile, indicate elevation difference between nearest surface
a[erand el] head. [)_[A
2) 3) 4) _

B. Well Characteristics
IV'ells must be constructed according to standards set by the Departmentfor the construction and maintenance of water
wells. If the well is already constructed, please enclose a copy of the ll'ell constmctor '.r log and the well ID 1111111ber. if
available,for each well with this application. ldent(fy each well with a 1111111ber corresponding to the wells designated on
the map andproceed to question Fin this section of theform. If the well has not been comtmcted, or ifyou do not have
a well log, please complete thefollowing:

Well(s) will be constructed by: I will contact Drillers after Receiving Permit

Address:---------------------------------

Ground Water/ 2



Completion date: The well will be drill well within 6 months of receivingmv permit

Please provide a description ofyour well development. (Attach additional sheets ifneeded.)
-

ll l Intervals Est. depth Typeofaccess
Well

Type andsize No, offeet casing is Est. depth to water port or Total well

No. Diameter of ofcasing perforated
Seal depth to water bearin measuring depth£casing I (in feet) m.rntum device

-

1 16" Steel To Not Tobasalt 400+ft 400 + fT 2 "access 1000+ft
Basalt anticipating port in

perforations well
casing

-

C. Artesian Flows

If your water well is flowing artesian, describe yourwater control and conservation works:
Do not anticipate artesian flow

4. WATER USE

Please read the instruction bookletfor more details on "type ofuse" definitions, howto express howmuch water
you needandhow lo identify the water sourceyou propose lo use. You mustfill out a supplementalformfor some
uses as theyrequire specific informationfor that type ofuse.

A. Type(s) ofUse(s)
See list ofbeneficial usesprovided in the instructions.

• Ifyour proposed use is domestic, indicate the number
ofhouseholds to be supplied withwater: _

• Ifyour proposed use is irrigation, please attach Form I

• Ifyour proposed use is mining, attach Form R

• Ifyour proposed use is municipal or quasi-municipal, attach Fonn M

• Ifyour proposed use is commercial/industrial, attach Form Q

Ground Waler/3

RECEIVED
DEC 3 0 200

WATERRESOURCES DEPT
SALEM,OREGON



B. Amount of Water
Provide the production rate in gallons per minute (gpm) and the total annual amount of water you need
from each well, from each source or aquifer, for each use. You do not need to provide source information
ifyou are submitting a well log with your application.

Total rate of Total annual Production rate
I WellNo. Source or aquifer 'I Typeofuse water requested quantity ofwell

(in gpm) (in gallons) (in gpm)

1 Basalt Irrigation 2000 391 million 20002pm

C. Maximum Rate of Use Requested
What is the maximum, instantaneous rate of water that will be used?4.d8cfs
(Thefeesfor your application will be based on Ihis amount.)

D. Period of Use
Indicate the time of year you propose to use the ,,,ater: March 1st to October 31st
(For seasonal uses like irrigation give dates when water use would begin and end, e.g. March I-October 31.)

E. Acreage
Ifyou will be applying water to land, please give the total
number of acres where water will be applied or used: 350 Acres•(This number should be consistent with you application map.)

RECEIVED
DEC 3 0 200

5. WATER MANAGEMENT

A. Diversion
What equipment will you use to pump water from your well(s)?

WATER RESOURCES DEPT
IZJ Pump (give horsepower and pump type) 400 hp electrical deep well turbine SALEM. OREGON

D Other means (describe)----------------------
B. Transport
How will you transport water to your place of use?

D Ditch or canal (give average width and depth)

Width Depth--------------
rs the ditch or canal to be lined? 0 Yes D No

121 Pipe (give diameter and total length) See application Map

DiameterLength----------------□ Other (describe) _

Ground Wnrer .J



C. Application/Distribution Method
What equipment will you use to apply water to your place of use?l-CenterPivots,solidsetand
wheel Lines

[]Dri
[81 Hand lines

[] water cannons
[81 Wheel lines

~ Low pressure sprinkler

~ Center pivot system

[J Oen

RECEIVED
DEC 3 O 2001t

WATER RESOURCESDEPT
SALEM, OREGON

D Siphon tubes or gated pipe with furrows
D Other, describe _

Distribution method

~Direct pipe fromsource D In-line storage (tank or pond)

Irrigation or land application method (check all that apply):

D Flood D High-pressure sprinkler

D. Conservation
What methods will you use to conserve water'? Why did you choose this distribution or application
method? For ex.ample, if you arc using sprinkler irrigation rather than drip irrigation. explain. If you need
additional space, attach a separate sheet.

I will irrigate to obtain optimal plant growth by using the least labor intensive method as

ossible.

6. PROJECT SCHEDULE

Indicate the anticipateddates that thefollowing conslruclion /asks should begin. lfconstruction has alreadv
begun, or is completed, please indicate that date. ·

Proposed date construction will beginwithin6monthofreceivingPermit
Proposed date construction will be completedOctoberI,2@OZ

Proposed date beneficial water use will beginOctoberI,2008

7. REMARKS

Ifyou would like lo clarify any informationyou haveprovided in the application. please do so here and reference
the specificapplication questionyou are addressing.

Ground /Valer/5



8. MAPREQUIREMENTS

DEC 3 0 200
9. SIGNATURE

By my signature below I confirm that I understand:

The Department cannot process your application without accurate information showing the source ofwater
and location of water use. You must include a map with this application form that clearly indicates the
township, range, section, and quarter/quarter section ofthe proposed well location and place of use. The
map must provide tax lot numbers. See the map guidelines sheet for detailed map specifications.

RECEIVED

WATER RESOURCESDEPT
• I am asking to use water specifically as described i.n this application. SALEM, OREGON

• Evaluation ofthis application will be based on information provided in the application packet.

• I cannot legally usewater until theWater Resources Department issues a permit to me.

• IfI get a permit, I must not waste water.

• If development ofthewater use is not according to the terms ofthe permit, the permit can be
canceled.

• Thewater usemust be compatible with local comprehensive land use plans.

• Even iftheDepartment issues a permit to me, I may have to stop using water to allow senior water
right holders to get water they are entitled to, and

I swear that all infomiation provided in this application is true and correct to the best ofmv
knowledge:

Signature ofApplicant (ffmore titan one applicont, all must sign) Date

Before you submit your application be sure you have:

•
•

•
•

•

Answered each question completely.

Attached a legible map which includes township, range, section~ quarter/quarter

and tax lot number.

Included aLand Use Information Form or receipt stub signed by a local official.

Included the legal description ofall the property involved with this appl ication.

You may supply a copy of the deed, land sales conlrncl, or title insurance policy,

to meet this requ irement.

Includeda check payable to Ute Oregon WaterResourcesDepartment for the

appropriate amount. The Department's fee schedule can befound at

www.wrd.state.or.us or cull (503) 986-0900.

GroundWater/ 6



Oregon Water Resources Department

FORM I

FOR IRRIGATION WATER USE

1. Please indicate whether you are requesting a primary or supplemental irrigation water right.

Secondary Acres

List the permit or certificate number
of the primary water right: No. _

□Supplemental
If supplemental, please indicate the number of acres that
will be irrigated for each type of use.

[] Primary

Primary: 350 Acres
RECEIVED

0EC 3 0 200
WATERRESOURCESDEPT

SALEM, OREGON

2. Please list the anticipated crops you will grow and whether you will be irrigating them for a full or
partial season:

1. Graps 18] Full season [] Partial season (from: to

2. Alfalfa [] Full season [] Partial season (from: to

3. Grains [] Full season D Partial season (from: to

4. Peas 181 Full season [] Partial season (from: to

3. Indicate the maximum total number of acre-feet you expect to use in an irrigation season:

100acre-feet
(1 acre-foot equals 12 inches ofwater spread over 1 acre, or43,560 cubic feet, or 325,851 gallons)

4. How will you schedule your applications of water? Will you be applying water in the evenings, twice a
week, daily?

181 Daily during nighttime hours

D Two or three times weekly
during nighttime

D Weekly, during nighttime hours

D Two or three times weekly
during daytime

D Weekly, during daytime hours

D Other, explain: _

6] Daily during daytime hours



Oregon Water Resources Department
Land Use Information Form

This informationis needed todetermine compatibilitywith local comprehensive plans as requiredby ORS
197.180. RDwill use this andother information to evaluate the wateruse application. THISFORMISNOT
REQUIRED IF: I) water is to be diverted, conveyed, and/or usedonly onfederal lands; or 2) the application is
forawater right transfer, allocation ofconservedwater, or exchange andall ofthefollowingapply: a) only
the place ofuse isproposedfor change, b} there are nostructural changes, c) the use ofwater isfor irrigation,
andd) the use is located in an irrigation district or exclusivefarm use zone.

DEPT ,
N

D

td 8 A, liCTo Be omp ete y ppiucan
This section must be completedby the individual orgroup that isfilinganapplication with the Water
Resources Department. Attach a copy ofthe mapfrom the application to thisform.

- A. Applicant
Name: Les Peterson
Address: 1415 Highland Road
City: Walla Walla State: WA Zip: 99362 Day Phone: (5Q9)849-2877

- B. Land and Location
Please provide information as requested below for all tax lots on or through which water will be
diverted, conveyed, or used. Check "diverted" if water is diverted (taken) from its source on tax lot,
"conveyed" if water is conveyed (transported) on tax lot, and "used" ifwater will be put to beneficial use
on tax lot. More than one box may be checked. (Attach extra sheets as necessary.) Applicants for
municipal use, or irrigation uses within irrigation districts, may substitute existing and proposed service
area boundaries for the tax lot information requested below.

Tax Lot Plan Designated (e.g. Rural Residential/RR-5) Waler lo be: (Check all that apply) ProposedLund Usel.D.
TSN ls Fu Os& ~Diverted BX] Conveyed ] Used Irrigated
R36E
TL801 Agriculture

Diverted Conveyed Used
Diverted Conveved Used
Diverted Conveyed Used
Diverted Conveved Used
Diverted Conveyed Used

Listcounties and cities wherewater is
proposed to be diverted, conveyed, or used.

-C. Description of Proposed Use
Indicate the type of application to be filed with the Water Resources Department
[]water Use Penit [waterRight Transfer [Allocation ofConservedWater O Exchange RECEIVE
Indicate the intended use of water and describe the key characteristics of the project.
[] commercial D Industrial [] instream ] irrigation DEC 3 0 20%
[] Municipal [] Quasi-municipal D Domestic (indicate number ofhouseholds
[J oher WATER RESOURCES
Briefly describe: SALEM, OREG

Indicate the source of the water to be used.
[] Reservoir/Pond [Q GroundWater D Surface Water
Indicate the estimated Quantityofwaterthe usewill require:

(Source)
DJ CFS [) GPM D Acre-Feet

Last Revised: 04/06/04



RECEIVED
ForLocal Government Use Only

Thefollowing section must be completedbyaplanning officialfrom each county andcity listedu~Jess~J1Mf~~
locatedentirelywithin the city limits. In this case, only thecityplanningagencymust complete thisform.
Please request additionalforms as neededorfeelfreeto copy.

- A. Allowed Use -----------------------------
Check the appropriate box below and provide requested information.

~uses to be served by proposedwater uses (including proposed construction) are
allowed outright or are not regulated by your comprehensive plan. Cite applicable ordinance
section(s): [S l. OS6 Go to section B "Approval below.

L] Land uses to be served by proposedwater uses (including proposed construction)
involve discretionary land use approvals as listed in the table below.

Please provide information as requested below for all tax lots on or through which water will be diverted,
conveyed, or used. Check "diverted" if water is diverted (taken) from its source on tax lot, "conveyed" if water is
conveyed (transported) on tax lot, and "used" if water will be put to beneficial use on tax lot. More than one box
may be checked. (Attach extra sheets as necessary.) Applicants formunicipal use, or irrigation uses within
irrigation districts, may substitute existing and proposed service area boundaries for the tax lot information
requested below.

Type ofLand UseApprovalNeeded CityMostSignificant, Applicable Check the item that applies:(3.g. plan amendments, rezones, Plan Policies & Ordinance Section Land UseApprovalconditional use permi ts, etc.) References

/A 0Obtained D Being pursued­ D Denied D Not beina pursed
0 Obtained D Being pursued
D Denied [ Not beina pursed
LJ Obtained LJ Beingpursued
D Denied [] Not being pursed
D Obtained D Being pursued
D Denied D Not beina pursed
D Obtained D Being pursued
D Denied []Not being pursed
D Obtafned D Being pursued
D Denied D Not being pursed

Note: Please attach documentation ofapplicable local landuse approvals which havealreadybeen obtained.
(RecordofAction/landusedecision andaccompanyingfindings are sufficient.)

- B. Approval
Please provide printed name and written signature.
Name: J.. ol Date: IA/AL/of
Title:rnvctPhone:fl.A?66as(
Signature: ~ ____==-C. Additional Comments--------------------------
Local governments are invited to express special land use concerns or make recommendations to the
Department regarding this proposed use of water below, or on a separate sheet.

Note: Ifthisform cannot be completed while the applicant wails. sign anddetach the receipt stub as instructedbelow. rou
will have 30 daysfrom the WaterResources Department's notice date to return the completedLand Use Information Form or
RDmay resume the land use associated with the roposed use ofwater is compatible with localcomprehensiveplans.

PT

DEC 3 o 2004
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Aifetiitle
Par OfTM[ELD-WEFatly

THIS SPACERESERVED FOR RECORDER'S USE

Aferrecording retum to:
LesA. Peterson
141 SHlgbland Road
WillaWilla, WA_99362

Until a change is requested oil
tax statements shall be sent to
The following address :

Les A. Petenon
141S Highland Road
Wall•Walla WA 99362

EscrowNo. MFOOS27SS

SPECIAL WARRANTY DEED

Bnkcr Boyer Bank, Grantor(s)hereby grant,bara in, sell, wurant and convey 10 Les A. Peterson andMary M.
Peterson, husband and wife, Grantee()and grantcc', heirs, succ=ors and assigns the following described rc•I property,
freeofencumbrances except as specifically set forth herein in th.cCountyorUmotllla ind Stoic ofOregon, to wit:

SEE ATTACHED LEGAL DESCRIPTION

134101
133723

5N 36 00 801 7-7
SN 36 0 0 801 7-4

Orantor iJ lawfully ,ciz.ed infee simple on the above granted premises andSUBJECT TO: all those items ofruerd, irany, as of
thedate ofthis deed and thoseshown below, ifany:

REAL PROPERTY TAXES PLUS INTEREST, IFANY, BY REASON OF FARM USE LAND ASSESSMENT.

and the gnntorwill warrantand foreverdefend the said premisesand everypart and parcel thereofagninst the lawful claims and
demands ofall pcnonsclafmlng by, through, or under the grantorcxccpc choseclaiming under che above described encumbrances .

The true and actual consldcl'lllion for thb conveyance II S356,420.00.

THIS INSTRUMENTWILLNOTALLOW USEOFTHE PROPERTY DESCRIBED INTHIS INSTRUMENT IN VIOLATION
OP APPLICABLE LAND USELAWS ANDREGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT,
THEPERSON ACQUIRING FEBTITLETOTHE PROPERTY SHOULD CHECK WITH THEAPPROPRIATE CITYOR
COUNTY Pl.ANNINO DEPARTMENT TO VERIFY APPROVED USES AND TODETERMINEANY LIMITS ON
LAWSUITS AOAINST PARMl'NG OR FOREST PRACTICESAS DEFTNED INORS 30.930.

Daledthis6L_ctayof4ks:,/ ~
water Bu.s Bok Mgr

Sllltc orOregon
CountyofUmatilla ;'/

Thb lnslrumcnl wu ooknowlcdgcd before n,e on~-'2004 by Stephen Ruthven.

i.
(Notary Public forOregon)

My commiuion expires /!)llPYY:

RECEIVED
0EC 3 0 200¥

WATERRESOURCESDEPT
SALEM.OREGON
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TRACT I:

Laker Loser Bank

,.

Order No. 63519
Policy No. L260483

,- • J

I

TOWNSHIP 5 NORTH, RANGE 36. E..M.,
Section 4: Southeast Quarter of the Southwest Quarter.

Section 9: Northeast Quarter of the Northwest Quarter.
North 495 feet of the Southeast Quarter of the Northwest Quarter.

Beginning at the Northwest corner of the Northeast Quarter of
Section 9; thence South along the the West line of said Northeast
Quarter, a distance of 1,320 feet; thence East, 2,070 feet;
thence North, 1,317 feet to a point on the North line of said
Section 9, said point being 2,006 feet East of the point of
l:Jeginuing; thence West on the North line of said Section 9, a
distance 0f 2,006 feet to the point of beginning;

All being East of the Willamette Meridian, Umatilla County, Oregon.

I
1

I
I
I

TRACT II:

TONSHIP S NORTH, RAlWE 36, E.W.M.,

Section 4: East Half of the Northwest Quarter.
North Half of the Southwest Quarter.
Southwest Quarte.r of the Southwest Quarter.

RECEIVED
DEC 3 0 200

WATER RESOURCES EPT
SALEM. OREGON

Excepting therefrom any portion lying within the County Road right
of way.

All being East of the Willamette Meridian, Umatilla County, Oregon.



Order No.
Page 3,

»·,
0052755

LEGAL DESCRIPTION
FILE NO.: MF 0052755

Township 5 North, Range 36, E. W. M.

Section 4: East half of Northwest Quarter; the Southwest Quarter.

Section 9: Northeast Quarter of the Northwest Quarter. North 495 feet of the Southeast
Quarter of the Northwest Quarter.

Beginning at the Northwest corner of the Northeast Quarter of Section 9, thence South
along the West line of said Northeast Quarter a distance of 1,320 feet; thence East,
2,070 feet; thence North 1,317 feet to a point on the North line of said Section 9,
said point being 2,006 feet East of the point of beginning; thence West on the North
line of said Section 9, a distance 2,006 feet to the point of beginning.

All being East of the Willamette Meridian, Umatilla County, Oregon.

Subject to any and all roads.

RECEIVED
DEC 3 0 200%

WATER RESOURCESDEPT
SALEM. OREGON
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AttorneyGeneral

ATTACHMENT 2

PETBRD. SHEPHERD
Deputy Attorney General

DEPARTMENT OF JUSTICE
GENERAL COUNSELDIVISION

August 18, 2004

Tom Paul
Administrator
Field Services Division
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301

Re: Umatilla Basin Program and 5-mile Radius Provision
DOJNo. 690-302-GN0175-04

DearMr. Paul:

r"
AUG 19 2004

WATER REso.
SALE#, o]- c>Tr· '+GO

In 1990, he Oregon Water Resources Commission (Commission) adopted the Umatilla Basin
Program rules, OAR 690,_Division 507. Toe rules contain a provision which limits new ground
water developmentwithin five miles of a municipal well to municipal, group domestic and statutorily
exempt ground water users. OAR 690-507-0060(3)(a)(B).1 Notwithstanding this classification,
other uses may be permitted ifcertain criteria are met These other uses must be reviewed by the
Commission for a· consideration of the public interest, unless the affected municipality affirms it is in
favor of the proposed appropriation. Id. You have asked whether this rule purports to give a
municipality the authority to veto newground water withdrawals within a five-mile radius of its well,
and if so, whether this rule is consistentwith the authorizing statute.

The rule which gives municipalities a role in the approval of new ground water development
within a five-mile radius of a municipal well exceeds the.statutory authority-granted to the
Commission for adoption ·ofBasinPlanning rules, and therefore, that portion of the rule is invalid.
Even if there were authority for thatportion of the rule, the rule does not give municipalities the
authority to veto new ground water developmentwithin a five-mile radius of a municipal well.

Classification ofWater

Under ORS 536.340, the Commission may classify sources ofwater supply "as to the highest
and best use and quantities ofuse thereof for the future in aid ofan integrated and balanced program
for thebenefit of the state as a whole." Id., at (l)(;i.). 11Classification or reclassification of sources of
water supply as provided in this subsection has the effect of restricting the use andquantities ofuse
thereof to the uses and quantities of uses specified in the classification or reclassification, and no

1 The Umatilla Basin· Program has similar provisions in other sections of the rules. This advice applies to all
similar provisions:

1162 Court Street NE, Salem, OR 97391-4096 Telepbo_oe: (503) 947-4500 Fax: (503) 378-3802 TTY:(503) 378-5938



Tom Paul
August 18, 2004
Page2

otheruses orquantities ofuses except as approved by the commisslon under <?RS 536.370 to
536.390 or as accepted by the commission under ORS536295." Id. (Emphasis Addcd).

s3.'
CommlnlonRule Governing Uses 6fWaterWithin theUmatilla Bann

Under its authority to classifyuses ofwaterwithin basins, ~o Commission adopted the
following role:

·•r..-·

·i

#
y •

'

i.

Groundwater from tho ·basalt resorvoir in a five-mile radius around any
municipal well of·the oities of Pendleton anci 'Pilot Rock is clasrificd for
municipal, group domestic and statutorily cxcmpt ground water uscs (sec

• definition) only. Other uses may be perittcd if it is documcntcd that a
barrier togroundwater movement sparatcs a.proposed well frommunicipal
wells andhere will be no interferencewithmunicipalwells. Applications for
otheruses of ground waterwithin a fivo-mail rdisofamunicipalweU shall
automatioally be rcfetrod to tho Commission for review and consideration of
public interest unless the affected ciy affirms thatit is in favorofthe

.proposed appropriation. This cwsification applies only whetl_}.-tho affect.od
city(ies) havea .full time conservationprogram in effect · :;- . _

:3

OAR 690-507-00603)\a)B)Emphasis added). 'This rule purports tadaa nurribrofthinga. First, it
limits watcascwithin a five-mile radius ofanywells to which the citics ofPcidlcton orPilot Rock
bold waterrights, tomunioipal, group domestic and statutorily cxcnpt groundwatuscs, ifthe
affocted cities b~e a full time conservationprogram in effect., Id. Socond, the ruloprovides that
otheruses not classified may be allowed ifit can be shown that there is a barrier to ground water
movementbetween theproposedwell and themunicipal well, and there will be no intenercoce. Id.
Third, the rule providcs thatofhorusesmust be referred to the Commission for apoblic interest
review,mtlc:ss lhc affected city indicates it is in favorof the proposednew well Id. In other words,
it appem:s tho public interestdetenni:nation that is tobeperformedbythoCommission. could be
bypassed ifthe affocted citydoesnotobjoctto the proposed well Thus, ifa person applied for a
groundwaterrightforirrigationwithin fivemiles of a 'City ofPcodletonwell, and ifthere was
e:vidco_co of(1)abarrier to the movement ofwaterbetween the proposedwell and the City's well;
and (2) no interference bctwccn the wells, underthis ru.le the proposed nowuse could~ approved by
the Commissionwithout furtherreview, iffue CityofPendleton had no objectlon.

ORS 536.340permits the Commission toclassify watcr supplies as to the highest and bost
uses. Therefore, it is appropriate t:<>r tho Commission to have giveo.'a prefurcn.co to municipalities,
group domestic, and other exempt ground water useswithin five miles ofa mtmicipalwell. It is less
clcarwhetherthc Commission bas the statutory authorityunderORS 536.340 to consider, on an
individual basis, applications forother non-classified. uscs, given that there is now a specific statutory
process for considering applications for uses not olas~ified within a basinprogram. ORS 536.295.2
However. it is olear that ORS 536.340 docs not authori.zo the Commission to delogato its decision · ,

0A4R 690-507-0060was adopted before statutocychangea ·were cmactod which gavo the Department the authority
to undertake a public inlc:rc,t rcviow of water right npplicatiom. OAR 690-507-0060(3Xa)(B) provida; tha.t the
Commission will andcrtm, t public iDtcrc:at review ofapplications foc u,es ofgroUDdwater that arc not classified
It mry be prudent far tho Comml.adon to either amend !ho rulo to be consistcut with ORS 536.295 or delogato tho ·
public intercstreview to theDcprtmat pursuant to ORS 536.025. '
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making regardingwhich uses are classifiedwithin a basin, to amunicipality. There is no express or
implied authorityinORS 536.340nor any other statute which vests the Commission with power, that
would allow a municipality to affect the processing of a water right application. See Lane County y.
LCDC, 138 Or App635, 639, 910 P.2d 414 on recons 140 Or App 368,914 P.2d 114 (1996)(rules
invalid as exceed agency's statutory authority);Miller v. EmploymentDivision, 290 Or 285, 289, 620
P2d 1377 (1980)an agencyhas no authority to expand or to contract themeaning or coverage ofa
statute.)

Finally, the rule, as written, does not in fact give authority to a municipality to veto a ground
water right application for a well with.in a five-mile radius of a municipality's well. Rather, as stated
above, the rule allows a municipality to express its non-opposition to a proposed appropriation,
which in tum allows the Commission to bypass its public interest review. OAR 690-507­
0060(3)(a)(B).

Until the Commission adopts new rules repealing the objectionable language in OAR 690-
507-00603)a)B)(and similarlyworded rules), the language which permits a municipality to affirm
that it is in favor of a proposed appropriation, thereby excusing the proposed use froma public
interest review, should notbe applied to pending applications. Applications that propose a well
within a five-mile radius around amunicipal well that is not for municipal, group domestic or
statutorilyexempt groundwater uses, maybe allowed if (1) it is documented that a barrier to ground
water movement separates a proposed well frommunicipal wells; and (2) there will be no
interference withmunicipal wells. Id. In addition, the Commissionmust review the application and
considerwhether it is in the public interest, regardless of the affected municipalitiesposition on the
proposeduse. As stated earlier in a footnote, the Commissionmaywish to delegate the public
interest review to the Department, as is appropriate under ORS 537.615 and ORS 536.025. Finally, it
should be noted that the five-mile radius classification in OAR 690-507-0060(3)a)B) does not apply
unless the affected city has a full-time conservationprogram in effect

' .
Please let me know if I can be of further assistance.

±Ee
ShannonK. O'Fallon
Senior Assistant AttorneyGeneral
Natural Resources Section

SKO:jrs'GEN19535
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AtomeyGeneral

PETERD. SHEPHERD
DeputyAttorcyGeneral

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

August 18, 2004

TomPaul
Administrator
Field Services Division
OregonWaterResources Department
725 SummerStreetNE, Suite A
Salem, OR 97301

Re: Umatilla Basin Program and 5-mile Radius Provision
DOJNo. 690-302-GN0175-04

DearMr. Paul:

In 1990, the OregonWaterResources Commission (Commission) adopted the Umatilla Basin
Programrules, OAR690, Division 507. The rules contain a provision which Limits new ground
water development within five miles ofa municipal well to municipal, group domestic and statutorily
exempt ground waterusers. OAR 690-507-0060(3)(a)(B).1 Notwithstanding this classification,
otheruses may be permitted ifcertain criteria are met. These otheruses must be reviewed by the
Commission for a consideration ofthe public interest, unless the affected municipality affirms it is in
favor ofthe proposed appropriation. Id. You have asked whether this rule purports to give a
municipality the authorityto veto new ground waterwithdrawals within a five-mile radius ofits well,
and ifso, whether this rule is consistentwith the authorizing statute.

Toe rule which gives municipalities a role in the approval ofnew ground waterdevelopment
within a five-mile radius ofa municipal well exceeds the statutory authority granted to the
Commission for adoption ·of Basin-Planning rules, and therefore, that portion ofthe rule is invalid.
Even ifthere were authorityfor that portion ofthe rule, the rule does not give municipalities the
authority to veto new ground water development within a five-mile radius ofa municipal well.

Classification ofWater

UnderORS 536.340, the Commission may classify sources ofwater supply "as to the highest
and best use and quantities ofuse thereoffor the future in aid ofan integrated and balanced program
for the benefit ofthe state as a whole." Id., at (1)(a). "Classification orreclassification ofsources of
water supply as provided in this subsection has the effect ofrestricting the use and quantities ofuse
thereofto the uses and quantities ofuses specified in the classification or reclassification, and no

1 Toe Umatilla Basin Program has similar provisions in other sections of the rules. This advice applies to all
similar provisions.
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other uses or quantitie.s of uses except a.s approved by the coDllllW loD under ORS 536.370 to
536.390 or as accepted by the commission under 0RS536.295." Id. (EmphasisAddcd).

--~:--..
CommlsslonRule GoverningUsesofWaterWithin theUmatilla Basin

Under its authority to classifyuses ofwaterwithin basins, theCommis!rlon adopted the
following rule:

T".
'I •• - ·••

Groundwater from thc basalt reservoir in a five-mile radius around any
municipal well of the cities of Pendleton and Pilot Rock is classified for
municipal, group domestic and statutorily exempt ground wator uss (sec
definition) only. Other uses may be pritted if it is documented that a
barrier to groundwatermovemcat scparatcs a.proposed well frommunicipal
wells andthere willbe no interferencewith municipal wells. Applications for
other uses of groundwaterwithin a fivo-mail radius of a municipal well shall
automatically bc rcfetrcd to tho Commission for rmew and oonsid8flliion of
public interest unless the affected cly affirms that it is in favorof the

. proposed appropriation. This classification applies only whn,the affected
city(ies) havc a full timc conservationprogram in effcct. 5.

.,_
' .. .. .._,J, ...

0AR 690-507-00603))B)Emphasis added). 'This rule purports to do.gs numberof things. First, it
limitswatauscwithin a five-mile radius ofanywells towhich the cities ofPcngdlcton or PilotRock
holdwater rights, to municipal, group domestic and statutorily cxcnpt groundwatc::cuses, if the
affected cities have a full time conservation program in cffcct._ Id. Sccond, the rule provides that
other uses not classifiedmay be allowed ifit canbc shown that there is a barrier to groundwater
movement between the proposedwell and the municipalwell. and therewill bono interfercnce. Id.
Third, the rule provides that other uses mustbe referred to the Commissionfor a public interest
review, unless tho affected city indicates it is in favor of the proposed new weU. Id. In other words,
it appean the public interestdetermination that is to be performedby the Commission, could be
bypassed if thc affcctcd citydoesnot object to the propo~well Thus, ifa person applied for a
groundwaterright'for in:igationwithin fiyemiles ofa City ofPandlotonwell, and ifhcr was
e:videnco of{l)Jl_barrier to the movementofwater botwoen the proposed well and the City's well;
and (2) no interfcrncc btwcc the wells, underthis rule the proposed now use could be approved by
thc Commission without further review, if the City ofPendleton had no objection.

ORS 536.340 permits the Commission to clasgifywater supplies as to the highest and best
uses. Therofore, it is appropriate for tho Commission to have given a prcfercnco to municipalities,
group domestic, andother exempt ground wateruseswithin five miles ofa municipalwell. It is less
clearwhether the Commissionbas the statutory authority underORS 536.340 to consider, on an
individual basis, applications for othcrnon-classificd uscs, given that there is now a specific statutory
process for considering applications for uses not classified within a basin program. ORS 536.295.2
However, it is clear that ORS 536.340 does not authorize the Commission to delegate its decision

1 .OAR 690-507--0060 wu adopted before statutory chngcs wer cnacted which gave tho Dcpartmcnut the authority
to undertake a public intacat reviow of water right applications. OAR 690-507--0060(3){a)(B) provides that the
Commias ion will undertake a public interest review ofapplications for uses of ground waler that arc not classified.
It may beprudent for tho Commission to cither amod tho rule to be consistctwith ORS 536.295, or delegate the
public intacst review to theDepartment pursuant to ORS 536.025.
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making regarding which uses are classified within a basin, to a municipality. There is no express or
implied authority in ORS 536.340 nor any other statute which vests the Commission with power, that
would allow a municipality to affect the processing of a water right application. SeeLane County v.
LCD, 138 Or App 635, 639, 910 P.2d 414 on recons 140 Or App 368, 914 P.2d 114 (1996)(rules
invalid as exceed agency's statutory authority); Miller v. EmploymentDivision, 290 Or 285, 289, 620
P2d 1377 (1980)(an agency has no authority to expand or to contract the meaning or coverage of a
statute.)

Finally, the rule, as written, does not in fact give authority to a municipality to veto a ground
water right application for a well within a five-mile radius of a municipality's well. Rather, as stated
above, the rule allows a municipality to express its non-opposition to a proposed appropriation,
which in turn allows the Commission to bypass its public interest review. 0AR 690-507­
0060(3)(a)(B).

Until the Commission adopts new rules repealing the objectionable language in OAR 690­
507-0060(3)(a)B)(and similarlyworded rules), the language which permits a municipality to affirm
that it is in favor of a proposed appropriation, thereby excusing the proposed use from a public
interest review, should not be applied to pending applications. Applications that propose a well
within a five-mile radius around a municipal well that is not for municipal, group domestic or
statutorily exempt ground water uses, may be allowed if: (I) it is documented that a barrier to ground
water movement separates a proposed well from municipal wells; and (2) there will be no
interference with municipalwells. Id. In addition, the Commission must review the application and
considerwhether it is in the public interest, regardless of the affected municipalities position on the
proposed use. As stated earlier in a footnote, the Commission may wish to delegate the public
interest review to the Department, as is appropriate under ORS 537.615 and ORS 536.025. Finally, it
should be noted that the five-mile radius classification in OAR 690-507-0060(3)(a)(B) does not apply
unless the affected city has a full-time conservation program in effect.

Please let me know if I can be of further assistance.

Sincerely,2Z
5/°

Shannon K. O'Fallon
Senior Assistant Attorney General
Natural Resources Section

SKO:jrsGENJ9535



WATER RESOURCES DEPARTMENT

DIVISION 507

UMATILLABASIN PROGRAM

690-507-0030 Walla Walla River Subbasin
(3) Ground Water: Appropriation and use of ground water in the Walla Walla River subbasin shall
complywith the following provisions:

(a) Classification: Permits to use ground water may be issued only for the following classified
uses:

(A) The ground water resources of the Walla Walla River subbasin are classified for
statutorily exempt ground water uses (see definition), irrigation, municipal, industrial,
power development, low temperature geothermal, mining, fish life, wildlife, recreation,
pollution abatement, and artificial ground water recharge; and

(B) Ground water from the basalt reservoir in a five-mile radius around any municipal
well of the cities ofAthena, Helix, Milton-Freewater, andWeston is classified for
municipal, group domestic and statutorily exempt ground water uses (see definition)
only. Other uses may be permitted if it is documented that a barrier to ground water
movement separates a proposed well from municipal wells and there will be no
interference with municipal wells. Applications for other uses of ground water within a
five-mile radius of amunicipal well shall automatically be referred to the Commission
for review and consideration ofpublic interest unless the affected city affirms that is in
favor of the proposed appropriation. This classification applies only when the affected
city(ies) have a full-time conservation program in effect.

690-507-0010 Definitions
(6) "Statutorily Exempt Ground Water Uses" means those uses for which no ground water application,
permit, or certificate is required under ORS 537.545. These uses are for:

(a) Stockwatering purposes;

(b) Watering any lawn or noncommercial garden not exceeding one-half acre in area;

(c) Watering the grounds, three acres in size or less, or schools that have less than 100 students
and that are located in cities with a population ofless than 10,000;

(d) Single or group domestic purpose in an amount not exceeding 15,000 gallons a day;

(e) Down-hole heat exchange purposes; or

(f) Any single industrial or commercial purpose in an amount not exceeding 5,000 gallons a day.



Nearby Wells: Permit G-17294
Proposed wells located in Section 4 & 5
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Oregon Water Resources Department
Water Right Services Division

Application for Extension of Time

In the Matter of the Application foran Extension of Time
forPermit G-17294, Water Right Application G-16359,
in the name of Les Peterson

)
) PROPOSED FINAL ORDER
) TO DENY

Application:
Permit:
Basin:
Date of Priority:
Source ofWater:
Purpose or Use:
Maximum Rate:

Permit Information
G-16359
G-17294
7-- Umatilla / Watermaster District 5
December 30, 2004
Three wells in Birch Creek Basin
Irrigation of 350.0 acres
4.38 cubic feet per second (cfs)

This Extension ofTime request is being processed in accordance with Oregon Revised Statute
537.630 and 539.010(5), and Oregon Administrative Rule Chapter690, Division 315.

In Summary, the Department proposes to:

• Deny an extension of time to complete construction of the water system from April 22,
2016, to October 1, 2026.

• Deny an extension of time to apply water to full beneficial use from April 22, 2016, to
October 1, 2026.

Proposed Final Order: Permit G-17294 Page 1 of 11



ACRONYM QUICK REFERENCE
Application - Application for Extension of Time
Department - Oregon Department ofWater Resources
FOF - Finding of Fact
PFO - Proposed Final Order
cfs - cubic feet per second
Agent - David E. Filippi, Stoel Rives LLP
Well 2 - POA 2 (Startcard #1029943)
POA - point of appropriation

AUTHORITY

Generally, see ORS 537.630 and OAR Chapter 690 Division 315.

ORS 537.630{1) provides in pertinent part that the Oregon Water Resources Department
(Department) for good cause shown shall order and allow an extension of time within which
irrigation or other works shall be completed or the right perfected. In determining the
extension, the Department shall give due weight to the considerations described under ORS
539.010(5) and to whether other governmental requirements relating to the project have
significantly delayed completion of constructio or perfection of the right.

0RS 539.010(5) instructs the Director to consider: the cost of the appropriation and application
of the water to a beneficial purpose; the good faith of the appropriator; the market for water or
power to be supplied; the present demands therefor; and the income or use that may be
required to provide fair and reasonable returns upon the investment.

OAR 690-315-0040 provides that in order to approve an application for an extension of time to
complete construction or apply water to full beneficial use, the Department shall make the
findings in OAR 690-315-0040{1) including a finding that there is "good cause" to approve the
extension. OAR 690-315-0040(2)-(4) contains the factors that the Department must consider to
make findings that support a "good cause" determination.

FINDINGS OF FACT

1. On April 22, 2011, Permit G-16846 was issued by the Department. The permit authorizes
the use of up to 4.38 cfs of water from a well in Birch Creek Basin for irrigation of 350.0
acres. The permit specified completion of construction and complete application of
water was to be made on or before April 22, 2016.

2. On August 15, 2014, the Department approved Permit Amendment T-11630 (Special
Order Volume 93, Page 108) authorizing additional points of appropriation, and a
change in the place of use under Permit G-16846. A superseding Permit G-17266 was
issued by the Department on August 25, 2014, to reflect the changes.
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3. On August 25, 2014, a correcting superseding Permit G-17294 was issued by the
Department, to correct an error in a change in place of use and describe additional
points of appropriation proposed under Permit Amendment T-11630. The permit
authorizes the use of up to 4.38 cfs of water from three wells in Birch Creek Basin for
irrigation of 350.0 acres. The permit specified completion of construction and complete
application ofwater was to be made on or before April 22, 2016.

4. On October 17, 2016, on behalf of the permit holder, David E. Filippi, (Agent) for Les
Peterson, submitted an "Application for Extension of Time" (Application) to the
Department, requesting both the time to complete construction of the water system
and the time to applywater to full beneficial use under the terms and conditions of
Permit G-17294 be extended from April 22, 2016, to October 1, 2026. This is the first
permit extension requested for G-17294.

5. On October 25, 2016, notification ofthe Application for Extension of Time for G-17294
was published in the Department's Public Notice. On October 26, 2016, Walla Walla
River Irrigation District submitted comments on the Application.

6. In summary, the commenter stated the basalt aquifer in Milton Freewater is over
appropriated, landowners are facing potential groundwater curtailment for the first
time, and that granting an extension of time for Permit G-17294 to further perfect a
basalt groundwater right would be detrimental to other basalt groundwater rights.

Review Criteria[OAR 690-315-0040]
In order to approve an Application for an Extension of Time to complete construction and/or
apply water to full beneficial use pursuant to ORS 537.230 or 537.630, or to begin construction,
pursuant to 0RS 537.248, the Department must make the findings in OAR 690-315-0040(1)(a)­
(d).

Complete Extension ofTimeApplication [OAR 690-315-0040/1]/al]

7. On October 17, 2016, the Department received a completed Application and the fee
specified in ORS 536.050 from the permit holder.

Start ofConstruction [OAR 690-315-0Q40/1]/b) and 69g-315-0040[5]]

8. Construction of the well began prior to April 22, 2016, as specified in the permit as being
the date to apply water to full beneficial use. The permit holder states, construction of
POA 2, Startcard #1029943 (Well 2} began March 31, 2016.

9. According to correspondence received by the Department on October 17, 2016, from
Zollman's Larry Burd Well Drilling, LLC, construction of Well 2 began March 31, 2016.
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The Department has determined based on Finding of Fact (FOF) 8 and 9 that the permit holder
has satisfied the condition requiring beginning of construction ofthe well.

Good Cause [OAR 690-315-0040/1/(d)]
The Departmentmustfind that there is "good cause" to approve the extension. In making a
"good cause"finding, the Departmentshall consider the requirements setforth under OAR 690-
315-0040(2).

Reasonable Diligence of the Appropriator (OAR 690-315-0040(2)/a)l
In order to make afinding of "good cause" to approve the extension, the Departmentshall
consider whether the applicant has demonstrated "reasonable diligence" in previous
performance under the permit. OAR 690-315-0040{2)(a). In determining "reasonable diligence",
the Departmentshall consider, but is not lfmited to, thefollowingfactors: a) The amount of
construction completed within the time allowed in the permit or previous extension; b) The
amount ofbeneficial usemade ofthe water during the permit or previous extension time limits;
c) Water right holder conformance with the permit or previous extension conditions; and
d) Financial investments made toward developing the beneficial use ofwater.

OAR 690-315-0040(3//a]
Amount of Construction {The amount of construction completed within the time allowed in the
permit.')

10. The Application states that on March 31, 2016, construction of Well 2 began.

11. Since April 22, 2016, the permit holder has continued construction of Well 2 to a depth
of 950 feet below ground surface.

The Application provides minimal evidence of progress of physical work made towards
completion ofthe water system. The Department has determined based on FOF 10 and 11, the
permit holder has demonstrated minimal progress towards the development of Permit
G-17294.

OAR 690-315-0040(3/(cl
Compliance with Conditions
The water rightpermit holder's conformance with the permit conditions.

12. The Application states that none of the conditions in the permit have been complied
with, as construction of the well has not been completed.

"Actual Construction" is defined in 0AR 690-315-0020(3)(d)(A)and(B) as physical work performed toward
completion of the water system which demonstrates the water right permit holder's good faith and intention to complete the
project with reasonable diligence. Actual construction does not Include planning a diversion system, formulating a business
plan, securing financing, lett ing contracts, purchasing but not installing equipment, surveying, clearing land or planting crops.
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The Department has determined based on FOF 12, that the permit holder has not
demonstrated compliance with the terms and conditions as required by Permit G-17294. The
Application does not provide evidence of compliance with the terms and conditions of the
permit. Therefore, the Department has determined the permit holder has not complied with
any ofthe terms and conditions specified in Permit G-17294.

OAR 690-315-0040/(3](b]
Beneficial Use ofWater: the amount ofbeneficial use made of the water during the permit or
previous extension conditions.

13. The Application states that no water has been appropriated under this permit.

14. The Application does not identify beneficial use ofwater under this permit.

Based on FOF 12, 13, and 14, the Department has determined that beneficial use of water has
not been demonstrated, as no water has been appropriated and the permit holder has
demonstrated non-compliance with the terms and conditions under Permit G-17294.

OAR 690-315-0040(2)/b),(3)(d),(Ai(d)
Financial Investments to Appropriate and Apply Water to a Beneficial Purpose

15. The Application states an approximate total of $366,390 has been invested. The
Application included costs associated with surveying, and construction of an access road
and pad for construction ofWell 2 which are not "actual construction" under this
permit, and therefore are not counted towards development. After deducting these
costs, the approximate total investment for "actual construction" of the water system to
date is approximately$355,933 which is about 22 percent of the total projected cost for
complete development of this project. The Application states an additional $1,250,000
investment is needed to complete this project, which includes completing construction
ofWell 2, construction of POA 1 and POA 3 if necessary, installing pumps, electrical, and
the water delivery system.

The Department has determined based on FOF 15, that the permit holder had made an
investment towards the development of the water system.

Reasonable Diligence ofthe Appropriator [OAR 690-315-0040{2)(a)J

Based on FOF 10 through 15, the Application provides evidence that minimal work has been
accomplished towards completion of the water system; the permit holder has demonstrated
noncompliance with the terms and conditions of the permit, and; beneficial use ofwater has
not been demonstrated. The Department has determined the applicant has demonstrated
marginal diligence in development of the water under Permit G-17294.
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The Market and Present Demands forWater {OAR 690-315-0040(4J{a-fJ1
The Department's determinations ofmarket and present demandfor water or power to be
supplied shall consider the requirements setforth under OAR 690-315-0040{4}{a-f). In
accordance with OAR 690-315-0040(4), the Departmentshall consider, but is not limited to, the
followingfactors when determining the market and the present demandfor water or power to
be supplied:

• (a)The amount ofwater available to satisfyother affected water rights andscenic
waterwayflows;

• (b) Special water use designations establishedsince permit issuance, including but not
limited to state scenic waterways, federal wild and scenic rivers, serious water
managementproblem areas or water quality limited sources established under 33 U.S.C.
1313(d);

• (c) The habitat needs ofsensitive, threatened or endangered species, in consultation
with the Oregon Department ofFish and Wildlife;

• (d) Economic investment in the project to date;
• (e) Other economic interests dependent on completion of the project; and
• {!) Otherfactors relevant to the determination of the market and present demandsfor

water and power.

0AR 690-315-0040(4)(a)
The amount of water available to satisfy other affected water rights and scenic waterway flows.

16. A review of the amount of water available to satisfy other affected water rights and scenic
waterway flows was determined at the time of issuance of Permit G-17294; furthermore,
water availability for other affected water rights and scenic waterway flows after the
permit was issued is determined when an Application for a new water right is submitted.

17. On April 13, 2017, the undeveloped portion of water under Permit G-17294, being 4.38
cfs, was reviewed by the Department's Groundwater Section for evaluation of current
water availability. Based on available information, the Groundwater Section states that
water levels in the vicinity of Permit G-17294 show water level declines on the order of
100 feet since the 1970s, and declines of 3 to 4 feet per year over the pasts years. The
Groundwater Section determined that the resource cannot support the complete
development of the authorized rate.

OAR 690-315-0040(4)(b)
Special water use designations established since permit issuance, including but not limited to
state scenic waterways, federal wild and scenic rivers, serious water management problem
areas orwater quality limited sources established under 33 U.SC 1313(d)

18. The points of appropriation for Permit G-17294, are located within the Birch Creek Basin
and are located in the Walla Walla Sub Basin. "
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19. Birch Creek is not located within or above any state or federal scenic waterway.

20. The points of appropriation are not in an area listed by the Department of Environmental
Quality as a water quality limited stream.

21. The points of appropriation are located in a proposed serious water management
problem area, currently new groundwater applications are being denied.

0AR 690-315-0040(4)(c)
The habitat needs of sensitiye, threatened or endangered species,_in consultation_with_the
Oregon Department of Fish and Wildlife.

22. Birch Creek is located within an area ranked "high" for stream flow restoration needs as
determined by the Department in consultation with the Oregon Department of Fish and
Wildlife, and is located within a Sensitive, Threatened or Endangered Fish Species Area as
identified by the Department in consultation with Oregon Department of Fish and
Wildlife.

OAR 690-315-0040(4)(d)
Economic interests dependent on completion of the project.

23. The Application states an approximate total of $355,933 has been invested in the project.

AR 690-315-0040(4)(e)
Other economic interests dependent on completion of the project.

24. The Application did not identify economic interests other than those of the applicant's
that may be dependent on completion of the project.

0AR 690-315-0040(4)(f)
Other factors relevant to the determination of the market and present demand for water and
power.

25. Other factors relevant to the determination of the market and present demand for water
and power have been identified, in that demand on the resource has resulted in
significant declines ofwater levels in the aquifer, resulting in injury to senior water right
holders.

26. On October 26, 2016, commentswere received by the Department from the Walla Walla
River Irrigation District. The commenter stated the basalt aquifer in Milton Freewater is
over appropriated, and the Department's Field Services Division recently proposed
designating the area a Critical Groundwater Area. Landowners are facing potential
groundwater curtailment for the first time, and granting an extension oftime for Permit
G-17294 to further perfect a basalt groundwater right would be detrimental to existing
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basalt groundwater rights.

The Department has determined based on FOF 17, 18, 21, 25, and 26, that there is a significant
present demand for water in the Walla Walla Sub Basin, and that current data, comprising of
substantial evidence, indicate groundwater levels are declining, and additional appropriation of
groundwater may exacerbate these declines.

0AR 690-315-0040(2)/f)
Fair Return Upon Investment

27. The Application did not identify that the use and income from the permitted water
development will likely result in reasonable returns upon the investment made to date.

0AR 690-315-0040(2)(g)
Other Governmental Requirements

28. The Application states delay in the development of this project was due in part to the
length of time involved in gaining approval of a Permit Amendment to change the place of
use.

0AR 690-315-0040(2)(h)
Unforeseen Events

29. The Application did not identify unforeseen events.

0AR 690-315-0040(2)(i)
Denial of the Extension Will Result in Undue Hardship

30. The Application did not state if a denial of the extension would result in undue hardship.

31. The Application did not identifywhether there are other reasonable alternatives for
meeting water use needs.

0AR 690-315-0040(2)(c)
Good Faith ofthe Appropriator

32. Based on Findings of Fact 12, 13, and 14, above, the Department finds that the Applicant
has not demonstrated good faith.

Duration ofExtension (OAR 690-315-0040{1)(c)l
Under 0AR 690-315-0040(1)(c), in order to approve an extension of timefor water use permits
the Department mustfind that the time requested is reasonable and the applicant can complete
the project within the time requested.
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33. As of October 17, 2016, the Application states the remaining work to be completed
consists of completing construction of the water system, which includes completing
construction ofWell 2, construction of POA 1, construction of POA 3, with continuous
casing and sealing to a depth of at least 950 feet below land surface, installing pumps,
electrical, and water delivery infrastructure to all authorized places of use; meeting all
permit conditions, which includes installing a totalizing flow meter at each POA,
submitting annual water use reports, and annual March static water level
measurements for each authorized POA; and applying water to full beneficial use on
350.0 acres.

The Department cannot find that the applicant can complete the project or applywater to full
beneficial use within the time requested for the extension, because demand on the resource
cannot support the development of the undeveloped portion of water under Permit G-17294.

Good Cause [OAR 690-315-0040(1I(dl]
The Departmentmustfind that there is "good cause" to approve the extension. In making a
"good cause"finding, the Departmentshall consider the requirementssetforth underOAR 690-
315-0040(2).

The Department has considered the reasonable diligence and good faith of the appropriator,
the cost to appropriate and applywater to a beneficial purpose, the market and present
demands for water to be supplied, the financial investment made and fair and reasonable
return upon the investment, the requirements of other governmental agencies, and unforeseen
events over which the permit holder had no control, whether denial of the extension will result
in undue hardship to the applicant and whether there are no other reasonable alternatives for
meeting water use needs, any other factors relevant to a determination of good cause, and has
determined that the applicant has not shown that good cause exists for an extension oftime to
complete construction and apply water to full beneficial use pursuant to OAR 690-315-
0040(1)(d).

CONCLUSIONS OF LAW

1. The permit holder has submitted a complete extension application form and the fee
specified in ORS 536.050, as required by OAR 690-315-0040(1)(a).

2. The permit holder has complied with the time allowed for construction work under the
permit pursuant to ORS 537.630 as required by OAR 690-315-0040(1)(b) and OAR 690-
315-0040(5).

3. The Application established that there has been marginal diligence toward developing
the project. The permit holder has not shown that good cause exists for an extension of
time to complete construction and apply water to full beneficial use pursuant to OAR
690-315-0040(1)(d).
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4. Based on Market and Present Demand ofwater, pursuant to 690-315-0040(4), water is
not available to support additional development.

PROPOSED ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, the Department proposes to
issue an order to:

Deny the time to complete construction ofthe water system under Permit G-17294
from April 22, 2016, to October 1, 2026.

Deny the time to applywater to beneficial use under Permit G-17294 from April 22,
2016, to October 1, 2026.

DATED: May 2, 2017

ini .rator,
Services Division

lfyou have any questions,
please check the information
box on the last pagefor the
appropriate names and
phone numbers.

Proposed Final Order Hearing Rights
1. Under the provisions of OAR 690-315-0100(1) and 690-315-0060, the applicant or any

other person adversely affected or aggrieved by the proposed final order may submit a
written protest to the proposed final order. The written protest must be received by
the Water Resources Department no later than June 16, 2017, being 45 days from the
date of publication of the proposed final order in the Department'sweekly notice.

2. A written protest shall include:

a. The name, address and telephone number of the petitioner;
b. A description of the petitioner's interest in the proposed final order and if the

protestant claims to represent the public interest, a precise statement of the
public interest represented;

c. A detailed description of how the action proposed in the proposed final order
would adversely affect or aggrieve the petitioner's interest;

d. A detailed description of how the proposed final order is in error or deficient and
how to correct the alleged error or deficiency;

e. Any citation of legal authority supporting the petitioner, if known;
f. Proof of service of the protest upon the water right permit holder, if petitioner is

other than the water right permit holder; and
g. The applicant or non-applicant protest fee required under ORS 536.050.
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3. Within 60 days after the close of the period for requesting a contested case hearing, the
Director shall:

a. Issue a final order on the extension request; or
b. Schedule a contested case hearing if a protest has been submitted, and:

1) Upon review of the issues, the Director finds there are significant
disputes related to the proposed agency action; or

2) The applicant submits a written request for a contested case hearing
within 30 days after the close of the period for submitting protests.

Notice Regarding Service Members: Active duty service members have a right to stay
proceedings under the federal Service Members Civil Relief Act. SO U.S.C. App. 55501-597b. You
may contact the Oregon State Bar or the Oregon Military Department for more information.
Thetoll-free telephone number for the Oregon State Bar is: 1 (800) 452-8260. The toll-free
telephone number of the Oregon Military Department is: 1 (800) 452-7500. The Internet
address for the United States Armed Forces Legal Assistance Legal Services Locator website is:
http://legalassistance.law.af.mil

• If you have questions about statements contained in this document, please contact
Corey A Courchane at (503)986-0825.

• If you have questions about how to file a protest or if you have previously filed a protest
and you want to know the status, please contact Patricia McCarty at 503-986-0820.

• If you have any questions aboutthe Department or any of its programs, please contact
our Water Resources Customer Service Group at 503-986-0900.

• Address any correspondence to : Water Right Services Division
725 Summer St NE, Suite A

Fax: 503-986-0901 Salem, OR 97301-1266
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