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RBased uvon the rloadinss, the evidehce ‘and thg forsroing find-
irzs of fact the court now makes t nh*o lowing as {4s
. ik
~d
I H . v ,‘
CO:CLUBIONT 0¥ LAY, . N y
e A . -
Ta Tey e el . )
Tivsti-  That ths plaintififs are the wricr approrriators of Lo
S -

vaters of Hibbard C¥esk, in BaXer Countv, Orezon, vo the extent
s <y ‘ -

cf Hhieww inches thorecf, reasured undsy gizx—ingh nrressure, and

entitled to the use thersoel as againegt dsfendants and each and

all therzof when the sare is needed for the irvigation of thelr

said rnreomises, %o wit:- 1h01* lomestcud entry,- the F. of the

ey

..

of the IRY of sen, 20, ang +h L% of the NW of seo. 31, tp. 12 &,

¢l
-, -
\

By

‘Re 45, BV, and that,thcir use of.+He said waterc ruct pe confined

to the said prewices as against de'endant and cach and all thereof
enen\uuor ;s scarce. in. G&ld loaand croeh. That their use of the.

’ Tanv’ ' ' T
said arpromriation orApart,therQof‘upon their %imber culture tractor

~
LY

! at times when water is scarce and ingufficient in guantity to sup-
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appropri

-’
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7 th

e
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Ciry

the defendants alse herein, which are

~Trior. to;any anvw ropriation, fox. use.. by, plaintiffs upon their said
‘ A NS . s ) “ e Pe e 1t DI L e P S
timer tract, gshall oe conclusive evidsnce thav plaintifls do nov

-require the use of any portion of their said 30-inch appropriation

b

upor any of their.said premines,- their 20C0-acre panch, for z ner-
C ’ ’ T myert
-i¢ 1 of ten dayis the rea*tor, and in casg plaintiffs. do co,mxx it
should o T T
-defendants .skaXX have, the use of the waters of said nbream thoro-

, after daring euch period of ‘ten. days..

v

ie defondants the Lanes counpelled thiz connence-

—2

beccond:- That as.t
meny of this suit plaintif: s should have judgnent a
and each of thenm forvthe;r_oosts and didursemencs uereirn,
“hird:- That_a decvece should be entered in accordance with thes
! conclunions, allowing plaintiffs pricyity as to 40 inches of said-
tho Evanses 15 inchen thereci, and the Lanes 30 inchec alsc,

thic two latter appropriations to De subjecs te that dllowed dihe

rlainiiifs ae above aset lorih, with judgrent. g;po againpt the Laneo
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h I THT QIRCUIT COTRT 0T TYI NTATR 0T ORTC0N
TR RAVER COUNTY. o .
ﬁinah hagitian, Jaxl Rgut;iﬁ—T_“ o A
Lizzie Fastian, Mary Bastian,
dabtiida Dostian and linne Pastian, Plaintifls,
h -Vi- - |
Ceorge Lane and llinnilae Lanu, T
Cegrze Dvansg and RBrna Evans, T
andd Chivis Vinceliurg, 7 Defendants.-

Yow at thisrtime, this August 21, 1809, this cause coming ol
for the giving-and making:of the,decrca hercin, and the court wa-

ing at this tine fully. advise-d:in the rrenices

<

-

It is crnsidered, ordored and adjudged that plaintidify ars
pricr appropriators-of:the.water of Hivpard Creexk, in 3al

ty, Owrsgon,. to the sxtent of fortv.inches of the Tlow thereod,

)
i
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—
=
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neasured undexr fix-ingh prossure, and are erntitled %o hav

chien without let

-

sald quantity flow dowmrto. uy,‘ﬂwud of their d
or hindrabee of defendanti: or any therenf atiany and all tires
whken the uge theveof shall bhe neocsspary for inhe irrigation of theiyr
rraviises, to wit:r the Edst one-nalf of the Northeast quarter of

section,iwenty (8C), and the féuth one-~half of the llorthwest quar-

~

ter-of of peciion.uwenty one (21); all in townshin twelve rsoutlh,

range-46=East¢ajﬂyilamnatto heridian, in Bakor Ccunty,Oregon, ani

3

L)

that such uee of wald waters is.appurienant to the caid preuises

[ 2

and fite- whole . therecf., That such use ol wald waters 1s no% apyur-

~

e Sirier culture of plaintifls, fo wit: The Verthwest

ct
]
0
B
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quarter ol the slortheast qualier of said section twenty (aC),

and that the »ight of the defondants George Lans and jiinnie Lame
To.tlis use of saild wato;s of said stream %o the extent ¢f thinty

schonundor pald presgure upon thelr prermises, to wit: the Vaast
cone-hal?l ol the-VWorthwost quarter and the Nerth half of the fouth-

west quarter of scction.-seveniteen (17), tonwship 13 Scuth, RNange




(2) )
45 Bast of Willamvetitef Meridian, and of the delendants Ceorie &l
Frma Tvars to tne use of twelve (13) inches thereof as afdresaid
for irrigaticn puf?oses ung): their premipes, to witr South hall

o? the Southeast quarter of mection seven, and the Wesnl hal{ cf

the g hweu€quar1er of section eight, township tweolve BOWLT,

rance 45 Rast of Willamotte Meridian, arc wurericr in righ and
rrioxr in time to any right of plaintiffs to- divert or use any wat-
¢ro from said strear %o and uron +h01r said timber uu¢tule’p\

It is also considered, ordered and auWUu"PJ trhat the defenilants

-

and each and all thercof should be and they are herevy Jjoinily
and severally restreined and enjoinsd from'diveriting or using any

J- ~

of ‘the paid waters of said stream at any and all times when

1.
ne

cere shall be regquired by plaintiffs upon their paid nrerigee Ior
said purvoses to the extent of plaintiffs' sald anpropriation and
ten additional itcheé of said waters as get forth in our twenticth
firnding ¢f fact herein, and from doing any act or acts whereby the
‘said nrior arprorriation of plaintiffs shall he in‘anywiac diningh-
ed or destroyed, or said additional ten inches b2 prevented frer
flowing past the said premisesn of said defoﬁdanta

I% is also consideresd, ordered and adjudged that plaintif{s
ehiculd be and they &re hereby restrainced and enjoinsd jointly and

o

severally from irrigating the said timber culture, or diverting

any water thereto,at any time vhen the said aprrosria ations of ds-
Tenlante are nct supplied to ther by the natural [low of said stmur,
and that in case Azlz the nlaintiifs should so divert any water to
or uron the sald timber tract when water is scarce puch di#arsion
shall e conciugive evidence that further use of plaintiffe! =aid
anvprorriation or any nart thereof uron any of their said nroriges
shall not e recessary for a period of ten days theroafter, and the
eald appropriation of plaintiffs and the whole thercof shall be
availabie to defendants during said veriod of ten davs.

h

It is further congidered, ordered and adjudged that this crder

and decree shall arply to not only the waters {lowing in the nat-

[
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e ural- channel i tlhee sald Eivbard urces wuv veeo jo-e ..
. . .o - N A

siprly, whether said sources be srringsd withi.. or without the said

ntaural channel therecf, or other tributaries.

It is also dacreec:d that the plaintiffs have and take judgrent

1ingt the defendants George Larne and linnie Lane fox thelir costs

oo
A e

and Jdighrserents in thies sult, out that ithey take no judyreny

raingt either George or Emma Evansg for such costos or digburserments.
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Erronecusly described in the answer of these

defencdants as tho Southeast Quarter,
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IN THE CIRCUIT CuURT OF TI'E STATE OF OREGON SOR BAKWR COUNTY
-,

rpELY” Plaintirs
JAMES TDILYAN, ' (STIPULATIGN)

ve, -

WILLIAM RBASTIAN ARD MINFIY

)
;‘ OEC 18 1992
BASTLAY, Defondants, )

WATER RESOU L L
SALEM, ORZCON

1t is hereby stipuluted and agreed by and between the
plaintiff and tho defendants “arein thes the appesal heretofore
taxen in this cause to the >uprum6 Court of the Stete of Oregon,
ghal) be dismissed and that the defendarts shall pay all costs in-
ourred on apreal acd that the plaintilf shall tax no costs on ap-
peal cgeinst the defesndant.

It 18 further stipulianted and agreed that the decree here
tofore entersd in this cause shall be set aside and that the Judg-
ment for costs and damages heretofore taken in thite oeuse in favor
0f the pluipntiff and egeiust the defendants shall be satisfied,
set aslide and disohafgad, and that the rgoords shall show such sat-
isfaction and settlemsnt of oush Judgment in )1,

It 18 further stipulated and sgreed theg a deoroo .hall
bs sntered hersin at the nexi regular term of this qurt, in place
0f said original doéree andltor the final settlement of thia osu g
&S Iol_iowl: ‘ o

That the plaipntiff is the prior appropriator of ten in-
ches of the 'natu.rul fNow of the -waters of Hibiard Croex and that
thg plaintiff is the ownor ‘thereof as against these defendante,
and that the plaiﬁtiff thall be entitled to the use of said ten

inohos of water, or so tuch thercof as may be heoéssary for the

irrigetion cf a1l t1174ble dottow Jands vpon plaintiff's promises

"1lyinz &bove the upper rng on plaintiff's sald promises, whenever

the soxe thall be reguired thereop for irrigating purposss, up to
the 18t day of August of esoh and every year, and thet the plain-
Y111 thel) not be entitlad to, 28 against the defendants, to the

WBd of sald ten inohes of water or any part thereof for the purpose

o) -
be 12‘4.13&1’..1113 any porticn of hio anid Yand oxocept the said bottom

1



. 128l above CI0srided apnid thas only whea roeesscry, xaloh is horobdy
unmatod to conaleV of about wix scros.

It {3 Turther stipulatod and agreed that ths said deeres
warll };rovido that the defendants are the ownoers of end ocntitled t6
the uzs of all of the patural r1og of the wators of said Hibdard
Creekx, wheam roquired for irrigating purpoces upon their oaid 1unds%
montionad in their answer hersip, exoop¥ tho said ten ipeches of
wator and chall be enfitied to the use of enid ton inshes of m’ur'
wasnever the wne is not required by the plaintirf for irrigating
that portion of his 1apd adove desorided upto the 1st day of dugust
lof each and ever yoswr, and that durinz the romainder of szoh yesr,
aftor said 1e$ Cay of Auguet, then that the dsfoudants rhzall be cns
ti$1ed %o the uwe of aT) the nasursl fow of Hidbhard Cresk, {rsiud.
ing sald ten fnches for irrigating purposen upon their szigd pnnil-,»
e, end thaty tho Cefendants e#hall pay all costs of %he lower cour t,
nos pow paid in.this ruit &and that the plaintirf shall ot tax amy
cos¥s in this sult 2w zgaingt the defendant and ®hall not recover
kny oeoots dy bhim alron@y padid,

4nd that mcoh doereo thall furthey provide thast e per-
potusl injunotion thall issue herein, resvraining the pluintire
&pd the Acfeondento frow interforing in eay way vith the rights of
tho opposiie party to the uwss of tho water «s hereindbsfore provid.ol:.

Pane and drted a$ Daker City, Orogon, thig 16th dny of
El!‘o-h, 18940 |

JJ‘I\J:J f ‘Iw l
e, . ‘:‘.‘A TN, Pleintire

MITETR RASYTIAN ‘
WILNILH BASTIAN mronauu

K. 7. FUTCHER, -~ !
ntornbvs Tor Plainti:rt

7o L. RAYD, i
Attorpoys ror Dorendutc.

|
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(HAYKNIFE CORPORATION-PURCHASE Jé%E%“TthERLLFT
PROPERTY-ANALYSIS OF HIBBARD CREEK'WAFERG
RIGHTS March 22~ 27, 1974 - f

R R

oV

Hibbard Creek, a tributary of the Snake Rlver, in';

'ker County, Oreqon, is a small stream which according to

hefBakerCCounty Agsessment Maps and a sketch wthh I had

ome years ago from the State Engineer' s Office %

ced. from the USGS quad sheets, riaes in Sectio\

4CE,, w;m.,iand Section 6, T 12 S, 3¢457E*7*

became,effectlve. Determinatlons with respectfto;prlorlty

upon Court dec151ons and such recztals as can be found, or
s L inferences made, from earlywdocuments in the chain of title to

* | fkv the lands 1nvolved The determination of the rights involved

,here depend prlmarlly upon the effect of two decisions of the

?ﬂ , | . C;rcurt Court for Baker County. These are, flrst, James Edelman,
3 ‘vlplalntlffJ Vs, W1111am Bastian and anle Rastian, defendants,

f}flled July 8, 1889, and Mlnna Bastian, et al., plaintiffs, vs.

:George Lane and Mlnnle Lane, George Evans and Emma Evans, and

VQiChr;s Vincelburg, defendants, filed May 15, 1908,




«Edelﬁan vs; Bastian. The original Circﬁit{Cou:

e in’thls case has been lost. According to'the(indek

number.was cprrect. 1 ultimately secured'from +1

on is attached to the. present memo. It was obv1ously

t 1 unable to find it when I became 1nvolved in: the con->

eratldﬁ of these water rights agaln about 1945, and in

"_1962 xI have still been unable to locate it after putting in

*”ﬂabout 4 hourq of searching the 01d records with the assistance

”of Dennls Fuller, the County Clerk, on March 22 and 25th. The

isearch‘was made more difficult by the fact that not only the
original file was missing but volume 2 of the Register of
Adtions which wouid contain a list of the filings and their

fdetes also cannot be located. There is no index to the volumes

g
&

" Page 2




’df the Circuit Court Journal themselves that far back, so that
R ! t
without a filing date the search becomes like looking for a

’:needle in a haystack. 1In any case, while the further decree

v f‘canﬁot be located, it may be pointed out that the stipulation

“: i£self‘constitutes a complete and binding agreement signed
;?hét onlj by the attorneys but by the parties themselves,‘and>  S
 apparent1y acquiesced in and acted upon by all concerned for
;g;great many years., It has also received official recognition
‘:ﬂby‘the Court on at least two occasions. In the later case

fv‘of‘Bastian vs, Lane, et al., all parties, including the Bastian

- family who joined as plaintiffs recognized the right of Edelman's
@tgfantees to the 10 inches of water awarded by the stipulatioh;'
“:éee paragraph VII, pages 3 and 4, Complaint, and the prayer,
‘pagevS, and page 3 Answer of Defendants, !.ane. The findings of

fact and conclusion of law in Bastian vs. Lane, et al. expressly

recite (finding 20th)"that it appearing from the evidence that
‘é»ranqh below that of the plaintiffs (Bastians) has a prior
' fight to the use of the waters of the said stream to the extoent
of 10 inches thereof, there must be in the stream at the heads
of plaintiffs' ditches an additional 10 inches of the said
water in order to have available to plaintiffs water with which

to comply with the former decree of this Court in respect

thereto, otherwise this decree to be given and made here-

in would lessen plaintiffs priority over defendants to that
extent." The decree on page 2 again refers to the reguirement
that in addition to water being reaquired to the extent of
plaintiffs' appropriation to "a ten additional inches of

said waters as set forth in our 20th finding of fact herein,"”

and defendants are enjoined from"doing any act or acts whereby

Page 3




the said prior appropriation of plaintiffs shall be in any
{

wise diminished or destroyed, or said additional 10 inches

be prevented from flowing past the said premises.of said
defendants."
Finally, my search has disclosed that on June 7,
1935, a copy of the stipulation was‘expressly incorporated
in'Volume 46 at page 458 of the Circuit Court Journal with
the approval and at the direction of the Honorahle C. H,
McColloch, then Circuit Judge, who signed the Journal entry.
The declarations of the Tuckers set out at page 7 of the
contract of sale confirm that the provisions of the stipula-
tion have been recognized and adhered to as hetween the Tuckers
and Edelman's successors in interest, the Dunleavys right down
to the present. We therefore express the definite opinion that
the provisions of the stipulation are effective, and binding
upon the successcrs in interest of both the oriainal parties.
Under this stipulation, the portion of the
lower Dunleavy Ranch (Tax Lot 2000 12 45) which comprised the
original Edelman Homestead, NF 1/4 sSw 1/4, W 1/? SFE 1/4, and

the SE 1/4 SE 1/4 of Section 21 carries a prior riqht earlier
ittty

e T i, SR,

than that of the Bastlanq, to 10 1nches of the natural flow

of the waters of Hi bbard Creek "or so much thereof as may be
necessary ‘for the 1rr1qat10n of all tillable bottom lands upon

the Edelman premises lying above the upper\sprlnq thereon,

e

whenever the same shall be requlred thereon for irrigation
purposes, up to the first day of August of each year, but the
stipulation expressly recites that FEdelman shall not be entitled

to as against the Bastians, the use of said 10 inches of water
. —_ T T

or any part thereof for the purpose of 1rr1qat1nq any portlon
M_n____-

of his (Edelman's) said land except the said bottom land above

Page 4




described and that only when necessary, which is hereby esti-
{
The stipulation goes on

mated to consist of about 6 acres.'

to recite that the Bastians are the owners of and entitied to
the use of all of the natural flow of the waters of Hibbhard
Creek when réquired for irrigation purposes upon their lands
(the original Bastian Homestead and the Timber <“ulture 40}
exéept the said 10 inches of water and are entitled to the use
of such 10 inches whenever the same is not reau:red by the
plaintiff Edelman for irrigating the portion ¢f his land above
mentioned up to the first of August apd are entitled to the
entire flow during the remainder of each year ifter August lst.
In the Edelman case, the Bastians' answer asserts the ownership
and the right to use the water upon not only the Bastian Fome-
stead (the F 1/2 NE 1/4 of Secticon 20, and the & 1,/2 Nw 1/4

of Section 21), hut also a 40 acre parcel (8W 1/4 SE 1/4 of
Section 17) which is recited as havira heen acguired under the
Timber Culture laws of the U.g., based upon an alleged entry
in 1888, but which they Jid not in fact then own, and which
remained unpatented until it was acauired by Carl Bastian as
part of his 320 acre Homestead entry under patent dated June 29,
1920 and recorded in Pook 91, page 153, Deed records, Baker
County. It appears that there must have heen same adjustment in the
Bagtian timber culture filings because in the later case of

Bastian, et al., vs. Lane, et al. the parcel there identified

as the Timber Culture 40 is described as the NwW /4 NE 1/4 of
SEction 20.

Bastian, et al,, vs, George Lane, ot al. The

plaintiffs in this suit were Minna, Carl, Lizzie, Matilda and Minnie
Bastian who are identified as being the heirs at law of William

Bastian, deceased, and the defendants were George and Minnie

Page 5




Lane who owned the W 1/2 NW 1/4, and the N 1/2 SW 1/4 of Section
17, and George and Emma Evans, who owned the S 1/2 SE 1/4 o%
Section 7, and the W 1/2 SW 1/4 of Section 8. The remaining
defendant was Chris Vincelburg who defaulted the proceeding.
This is of some significance because Vincelburg was the owner
by patent dated April 18, 1895, recorded in Book P, page 166
Deed Records of Baker County, of the N 1/2 NFE 1/4, and the SE 1/4
NE 1/4 of Section 7, and the SW 1/4 NW 1/4 of Section 8, which
are part of the upper tract (Tax Lot 600) containing 320 acres
now belonging to the Dunleavys. Tucker now owns all of the
land then held by the Evans, the Lanes, and the Bastians
which was involved in this suit. Copies of the findings of
fact and conclusions of law and decree as rendered in this case
are attached hereto.

The following is a tabulation of the priority dates,
and amounts of the water rights established by the Court's
determination, together with a description of the lands to which

they were appurtenant.

Amount in Land
Name of Party Priority Dates Miner's Inches Description
Bastian Homestead 1882-1883 40 inches Approximately 40

acres in E 1/2

NE 1/4, Section
20, and s 1/2

NW 1/4, Section 2.

Bastian Timber After 1889 10 inches 10 acres in NW 1/
Culture (f inches from NE 1/4, Section
spring) See 20

note below,

Lane's (Sisley) 1884 30 inches W 1l/2 NW 1/4 and
N 1/2 sw 1/4 of
Section 17 (35
acres under culti
vation)

Evans (Reckling) 1887-89 12 inches 12-15 acres in
S 1/2 SE 1/4 of
Section 7, and
W 1l/2 SW 1/4 of
Section 8 ~ 160
acres., (Note
error in descrip-
tion in original
complaint corrected
in findings in
Page 6 . decree).




Note - Re duty of water and source of appropriation.

The duty of water is fixed (paragraph 5th Findings) at 1 ingh
to the acre for the cultivated areas. The source of all appro-
priations is from Hibbard Creek except in case of the Bastians.
With regard to them, the findings (15th) recite that their
appropriation of 40 inches includes the flow of a spring upon
tHe timber culture tract. The flow of the spring is 6 inches
so that the appropriation consists of 34 inches of the natural
channel of Hibbard Creek and "the right to use the waters of
the spring upon her timber culture claim also in such manner

as to her seems proper." The Lane and Evans' rights are prior

to the Bastian rights to stream flow upon the timber culture

tract, but not so far as the spring is concerned. Fixing the
duty of water at 1 inch to the acre (which is the amount
generally allowed in other areas), carries some impiications with
respect to the Edelman prior right under the stipulation. It
will be recalled that Edelman's stipulated use of the 10 inches
is limited to "or so much thereof as may be necesqary for the

A et e e A ey

irrigation of all tlllab]e bottom lands upon plalntlff S premlses

lying above theuﬁppe;"qprlnq and the qtlpulatlon goes on to
\_\_”/__—MWM.”M
recite that Edelman shall not bhe entitled as against the Bastians

to the use of "said 10 inches of water or any part thereof for
the purpose of irrigating any portion of his land except for
the bottom land above described and that only when necessary,
which is hereby estimated to consist of about 6 acres." If

the estimated acreage is correct, and the duty of water, 1 inch

to the acre, is followed, then Edelman and his successors in

interest might be limited to 6 inches. However, in view of the

fact that the full 10 inches has been permitted to run down

apparently without objection each year up to August lst, it

Page 7




would seem undesirable to disturb this arrangement, unless
the Dunleavys themselves took the initiative in attemptiné to
repudiate it. This circumstance might then be a bhargaining
point to use in discussions with them.

Status of Water Rights on Original Timber Culture 40.

The status of water rights witlf respect to this tract is guite
puzzling. Although as previously indicated it was not ultimately
patented until 1920, when it was included as part of the Carl
Bas;ian homestead, this would not necessarily have prevented it
being earlier claimed by the Rastians through some other theory
and water being used upon it while so claimed. It is clearly

and definitely described and included in the asserted Bastian
holdings in their answer filed in the Fdelman case. The allega-
tions are to the effect "that thereafter in May, 1888, the
defendants (Bastians) applied for and did enter at said land
office the SW 1/4 SE 1/4 of Section 17 * * * under the first
section of the act approved (Timber Culture)." The answer goes
on to allege the payment of the filing fee and continues

"that defendants (Bastians) have had said lands in their posses-
sion ever since said date; that said lands border upon said
Hibbard Creek, mentioned in plaintiff's complaint and the channel
of said creek exteaws through said lands * * *." These allegations
are entirely correct as the map discloses that Hibbard Creek
does flow through this 40 acre parcel in a southeasterly direc-
tion. It is noted that while the patent to the Bastian home-
stead was issued to William Rastian, during his lifetime, on
August 24, 1891 (recorded Book P, page 49, Deed Records) the
preemption patent to the second timber culture tract referred to

in Bastian vs. Lane, et al. (the NW 1/4 NE 1/4 of Section 20) was

not issued until nearly 4 years later on June 29, 1895, following
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10 acres, or thereabouts.

From the foregoing analysis, it appears that a
maximum of 110 acres of land within the Tucker property
can claim the benefit of early priority water rights, and
that reasonable claim can be made to a maximum of 102 inches
of early priority water from Hibbard Creek stream flow. The
only right with clear earlier priority is the Edelman right
for a maximum of 10 acres appurtenant to the approximately 6
acres of bottom land lying above the upper sprinag on the original
Edelman Homestead up to August lst of each year.

Possible Early Rights on Upper Dunleavy lLands - Tax
Lot 600, 320 Acres in Sections 5, 6, 7 and 8. :

This land lies along the upper reaches of Hibbard
Creek to the north of the Tucker property. Two homestead
entries are involved, the earliest was by Chris Vincelburg cover-
ing the E 1/2 NE 1/4, and NW 1/4 NE 1/4 of Section 7, and SW 1/4
NW 1/4 of Section 8, 160 acres. It was patented April 18, 1895,
patent recorded Book P, page 166, Deed Records. Chris Vincelburg

was called and testified as a witness in Edelman vs. Bastian.

His testimony is quoted in part in appellant's brief filed in
the Supreme Court. Ule testified (page 36) in response to an
inguiry if he was acgquainted with Hibbard Creek and if so how
long he had known it:

"T am acquainted with it and have known it for
three years."

This was in 1890, so that his earliest acquaintance would not be
prior to 1887. This is well after all the Tucker rights except

for the Evans' rights covering land immediately below him. It is
significant to bear in mind however that he was named as a party

to Bastian vs. Lane and defaulted that proceeding, and so is

bound as a party to the record by the determinations made there,
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and conceded by his failure to appear that all rights involved
in that suit were superior to his, It may also be noted Lhat
the Bastian Homestead patent, based upon an entty made in 1882
vas patented in August, 1891, or after the lapse of approximately
9 years, so that if Chris Vincelburg "proved up" on his home-
stead in about the same time his entry would not have been
before 1886 at the earliest. This again puts him behind evervyone
but the Evans.

The William Vincelburg patent covering the SW 1/4
SW 1/4 of Section 5, the E 1/2 SE 1/4 of SEction 6, and the NW 1/4
NW 1/4 of Section 8, was not issued until May €, 1924, 1In the
absence of very unusual circumstances, this would have to be
based upon a selection and entry long after the priority dates
of all the Tucker rights, except possibly the Carl E. Bastian
filing and patent involving the first timber culture 40 (the
SW 1/4 SE 1/4, SEction 17) assuming that this tract is not in
fact entitled to maintain the earlier priority recognized for

it in Edelman vs. Bastian. Even in that case, it is to be noted

that the Carl Bastian patent antedates the William Vincelburg
patent by fdur years, it having been issued in 1920 while the
William Vincelburg was issued in 1924. While 1 have not attempted
to make any detailed study of the statutory provisions and regu-
lations in effect at the times involved, it is my recollection
that in general a homestead claimant must after making his
selection and entry (43 USCA Section 161) then reside upon the
land and make the required amounts of cultivation and improvements
for a period of three years and must then make final proof within
two years thereafter (Section 164). While there are varicus
provisions for time extensions in hardship cases and optional

leaves of absence extending the occupation up to five years
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(Section 231), in general one would expect the making of final
proof and issuance of patent to occur within a relatively few
years after the initial occupation, as in the case of the
Bastians and other homestead claimants involved here. It would
be most unusual indeed for a patent to be issued based upon

a possession initiated more thar 35 years before, as would have
to be the case before the occupation by William Vincelburg

could effect the priorities involved here.

Filings Under Water Code. Subsequent to the enact-

ment of the Oregon Water Code in 1909, water rights are initiated
by the filing of applications and the issuance of permits by

the State Engineer or his predecessor, the State Water Board.

The only application to appropriate water in this manner, as
shown by the records in the State Engineer's office in Salem,

or which I could find here, is a right evidenced by certificate
issued November 16, 1921, and recorded in Book 1, page 212,

Water Right Records of Baker County. The appropriation carries

a priority date of April 24, 1916:;is from Hibbard Creek and a
spring;is for .44 cubic feet per second and covers 10 acres in
the NE 1/4 SwW 1/4 and 25 acres in the NW 1/4 SE 1/4 of Section 28.
This is part of the southerly tract (Tax Lot 2000) owned by the
Dunleavys. The priority date is of course too late to affect

any of the Tucker rights, again except possibly the original
timber culture 40 which later became part of the Carl Bastian

Homestead.

Possible Outstanding Baker Ranch Water Rights,

Tax Lot 2100 belonging to Gertrude Baker covers areas
in the northerly and westerly portions of fractional Section 27
and the S 1/2 of Section 22. These parcels were part of the

former Baker Ranch which was highly cultivated and improved,

[
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but now largely inundated by the water of Brownlee Reservoir.
The remaining areas now above water contain, according to the
Assessor's figures, 128,56 acres. There appears to be little
doubt that originally, and before the dam was bhuilt, these
lands carried early water rights perhaps prior to any others
along the Creek. The W 1/2 NW 1/4 and the NW 1/4 SW 1/4 of
Section 27, 120 acres is covered by preemption patent issued

to William H. Speak and dated March 10, 1891. It appears of
record in Book Q, page 250, Deed Records. This is a few months
prior to the patent to the William Bastian Homestead which was
dated August 24, 1891, although the dates, when they are that
close, do not necessarily determine who made the first appro-
priations. The Speak's Homestead which covered lots 1, 2 and

3 of Section 27, and the E 1/2 SW 1/4 of Sfection 22, is dated
Aﬁgust 1, 1883 and recorded Book L, page 638, Deed Records.,

An early Deed from Mary H. Speaks dated September 24, 1901Xand
covering, among other properties, most if not all of the areas
in Sections 22 and 27 with which we are concerned recites a
consideration of $25,000.00 and expressly includes "all water
rights, ditches, reservoirs or dams on or belonging to the said
lands." It is my belief however, and Allan confirms this, that
substantially all the former irrigated areas in this locality
are now under water and that the remaining parcels show no signs
of ever having been cultivated. Allan states that the nearest
cultivated lands are those to the north in the area around

Fox Creek, and that those are irrigafed from that stream and
springs in the vicinity. He states that there are no indications
of any ditches ever carrying waﬁer from Hibbard Creek up to the

Fox Creek area.
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Discussion of Assessment Records.

The assessment records show the Tucker Land Tax Lot
900 as containing 37.5 acres of Class V-H land, 83 acres of
Class IV-H; plus 1 acre homesite, for a total of 121.5 acres
improved to some extent. The remaining area is Class VII grazing
land. Tax Lot 2000 the southerly Dunleavy property is shown
as containing 35 acres Class IV-H,.31 acres Class IV-HD,
11 acres Class V-HD, plus 1 acre homesite for a total of 78
acres improved, and the balance Class VII grazing. The northerly
Dunleavy tract, Tax Lot 600, shows no cultivated land with the
entire 320 acres listed as Class VII grazing., The Gertrude
Baker property, Tax Lot 2100, shows the entire 128.56 acres
as Class VII grazing. These classifications on Tax Lot 600
the northerly Dunleavy tract and Tax Lot 2100, Baker, confirm
the conclusions previously expressed that there are apparently
no early water rights being asserted in connection with the
‘Vincelburg entries, and that all irrigable land in the Baker
Ranch is now under water.

Concluding Statement,

I have spent considerable time on this record search
and analysis and have set forth the basis for my conclusions
in great detail because of the fact that since this stream has
not been adjudicated, proof of the extent and priority of the
water rights must be found in materials such as I have examined
and assembled. Since the transactions occurred so many years
ago, it is no longer possible to establish the facts by the
personal testimony of eyewitnesses. Recourse must accordingly
be made to the records as I have done, and this will become
increasingly difficult as time passes. As a matter of fact

I, myself, am only able to do as well as I have because of my
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own long familiarity with the ground and the previous partial
examinations that I have made from time to time commencing |
about 1935, It is anticipated that anyone else starting
cold, and without the benefit of this previous experience
would have much difficulty in duplicating my work. It is
accordingly believed quite important to retain this memorandum
as a permanent record for use in resolving future water right
problems if and when they arise.

Respeg;fully submitted, ,

T el 4

Harold Banta

Banta, Silven, Young & Marlette
1950 Third Street

P. 0. Box 965

Baker, Oregon 97814
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SURFACE WATER REGISTRATION CHECKLIST

(received after July 18, 1990)

CHECK BASIN MAP kY NAME pOchL Qe # 4 UNADJUDICATED AREA ? _\A&.S

Csmavn)
RECEIPT #_ ASL30O S W R NUMBER _ \SC
CHECK ENCLOSURES _ \Q2 X PRELIMINARY DATA BASE ENTRY_DW¥
ACKNOWLEDGEMENT LETTER M ENTER ON STREAM INDEX
Caopmey ey o0 ¥ o0, \”ﬂ/‘i/l»%~ [+
CHECK QUADRANGLE MAP ML CHECK GLO PLATS
WATERMASTER CHECKLIST PUBLIC NOTICE PUBLICATION MS{\/

FORM REVIEW

blanks filled in
signed
date received stamped

MAP REVIEW

«— source and trib
diversion point location
conveyances (pipes, ditch, etc.)
> = place of use -~ Y Ja-
«— scale

— township, range, section
<« north arrow
<« CWRE stamp

disclaimer
date survey was performed
. & P.O.B. of survey
"yz dimensions and capacity of diversion system
"

"beneficial use" type title
"permanent-quality" paper

el \©
WATER RIGHT RECORD CHECK FIELD INSPECTION
FINAL FILE REVIEW FINAL DATA BASE ENTRY

ENTER ON PLAT CARDS

C:AWPS1\SWR\CHCKLIST.1

7-30-92



June 15, 1994

JAMES D HANLEY
PO BOX 701
BAKER CITY OR 97814

RE: SWR-152

Dear Mr Hanley,

Ol

WATER
RESOURCES
DEPARTMENT

This will acknowledge the receipt of map to support the pre-1909 vested water right claim in
the name of ALEX FINKE you returned with corrections and completions. I have added the
map to the file. Thank you for your attention to this matter. If you have any questions, please

give me a call.

erely,

S

Don Knauer
Adjudication Specialist

JAWASNCAINSWR-0152.003

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130



STATE OF OREGON
WATER RESOURCES DEPARTMENT

INTEROFFICE MEMO
May 11, 1994
TO: WATER RIGHT EXAMINERS
FROM: DON KNAUER

SUBJECT: PRE-1909 VESTED WATER RIGHT CLAIM MAPS

Alright you guys, this is a test, DO YOU KNOW WHAT TIME IT IS? The answer is, it’s time
to get the maps, reports, answers, mylars and all that kind of stuff back to the Water Resources
Department. There’s talk around the office of putting together a "map-patrol” with a tough
leader to travel around and retrieve the required documents.

You may remember, I reviewed maps for compliance with Oregon Revised Statutes and Oregon
Administrative Rules submitted to support pre-1909 vested water right claims. For the past few
months and up to a year ago I have returned maps, requested mylars, asked for clarification, and
asked for reports. Some of these files are getting stale.

It is very important that you give me something, preferably the map, mylar, report, etc. but at
minimum you must give me a submittal date. The review of the files cannot be completed
without the map, report, etc. It is a determent to the claimant, your client, for this issue to go
unresolved.

If you need copies of anything in the files, just let me know. I have hand written below the file
numbers of those I returned to you. The toll free number is 1-800-624-3199.

6\3-94  Tavas Bassy cacoa-

T\wpShswriclaimant\cwremeno. 94

S - VDS Uanlhanin Wwee 20 e bt l&
-~ \S6 UaeFanie . ' Cxpummatow 1o e
__g\c57__ Ty B D“—‘7 ot D).
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February 14, 1994 WATER
RESOURCES
DEPARTMENT

JAMES D HANLEY
PO BOX 701
BAKER CITY OR 97814

RE: SWR-152

Dear Mr Hanley,

This will acknowledge the receipt of the preliminary map to support the pre-1909 vested water
right claim in the name of Alex Finke. Considering the information in your letter and on the
map, the other information I need has to do with the pump sizes. You can describe to me in
a letter the manner in which the pump or pumps are used at the diversion points and the size or
sizes of the pumps. This information along with the mylar of the map is necessary.

Thank you for your attention to this matter. If you have any questions, please give me a call.
The toll free number is 1-800-624-3199.

incerely,

Don Knauer
Adjudication Specialist

TAWAS\CAINSWR-0152.002

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130
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MEMORANDUM TO THE FILE

Oregon Water Resources Department
Adjudication Section

TO: FILE #°S 152, 155, 156

FROM: Dwight French &G

DATE: August 12, 1993

RE: MAP SUBMITTAL SCHEDULE

MR JAMES HANLEY CALLED THIS MORNING WITH SOME GENERAL QUESTIONS
ABOUT MAPPING STANDARDS FOR PRE-1909 CLAIMS.

HE SAID WE COULD EXPECT AT LEAST A DRAFT MAP ON THESE THREE FILES
BY SEPTEMBER 28, 1993.



.

June 28, 1993

JAMES D. HANLEY
PO BOX 701
BAKER CITY OR 97814

RE: File# SWR-152

Ol

WATER
RESOURCES
DEPARTMENT

DEAR JAMES D. HANLEY,

The Water Resources Department (WRD) received a little over 500 surface water registration
statements in December, 1992. All of the files have been set up and reciepts for the fees have
been sent. The next step is to insure the maps received in support of the claims are acceptable
based on Oregon Revised Statutes (ORS) and Oregon Administrative Rules (OAR).

I am returning the map you prepared for Alex Finke. You will find the item which requires
completion or correction shown below. I have the description followed by the ORS or OAR site
and paraphrased statute or rule.

. - . .
diyersion point location

%eyance

(/pla/ce of use (% %4)

(-

diversion point size

ber

ORS 539.240 (2) (d) (A) "...in reference to an established comer
of the US public lands survey or .... recorded subdivision..."

ORS 539.120 “...the location of .... and each ditch, canal, pipeline
or other means of conveying the water..."

ORS 539.240 (2) (d) (B) "The location of place of use by quarter-
quarter section..."

OAR 690-28-025-(4)-(c) "The dimensions and capacity of any
existing diversion systems."

OAR 690-14-170-1 “...in ink on permanent-quality linen or 0.003-
inch mylar..."

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130



1,0 acre OAR 690-28-025-(4)-(d) "The number of acres irrigated in each
quarter quarter shall be shown to the nearest tenth of an acre."

I am enclosing a copy of the checklist and claim to beneficial use report information used by the
adjudication section. You may find it useful in preparing the required map and information.
Many Certified Water Right Examiners have seen these and are using them.

You must return the map before the claim can be processed. If you cannot have the map to the
WRD within 60 days, please inform me as to when it can be expected. Please mark all
correspondence with the file number.

As always, if you have any questions, please give me a call.

Sincerely,

SRS

Don Knauer
Adjudication Specialist

Enclosures

JAWPS1\SWR\CLAIMANT\1\SWR-0152.00M
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WATER
RESOURCES
DEPARTMENT

January 20, 1993

ALEX FINKE
PO BOX 23562
PORTLAND OR 97281

Dear MR FINKE,

This will acknowledge that your Surface Water Registration Statement in the name of ALEX
FINKE has been received by our office. The fees in the amount of $849.00 have been received
and our receipt #95250 was written. Your registration statement has been numbered SWR-152.
Our office will review your form and map in the near future. If necessary we will schedule a
meeting with you that will include a site inspection. If there are problems with your form we
are usually able to take care of them during our visit. We will be able to answer any questions
you might have about the adjudication process at that time.

Please feel free to contact this office if you have any questions.

Sincerely,

M

Don Knauer
Adjudication Specialist

Enclosure

C:AWPS1\SWR\CLAIMANT\SWR-0152.001

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130




STATE OF OREGON

: WATER RESOURCES DEPARTMENT
recerT# G52 H() 3850 PORTLAND ROAD NE
SALEM, OR 97310

378-8455/378-8130 (FAX)
RECEIVED FROM: APPLICATION

BY: % o PERMIT i

TRANSFER
CASH: CHECK: # OTHER: (DENTIFY)
IE zYy-22 [ totaLmecd [s £44.00]
~ [01-00-0 WRD MISC CASH ACCT |
842.010  ADJUDICATIONS s844.02
831.087  PUBLICATIONS/MAPS $
830.650  PARKING FEES Name/month F______*
OTHER: (IDENTIFY) $
02-00-0 FEDERAL FUNDS
___ OTHER: (IDENTIFY) s
|03-00-0 WRD OPERATING ACCT |
MISCELLANEOUS: —
840.001  COPY FEES s
850.200  RESEARCH FEES AE—
880.108  MISC REVENUE: (IDENTIFY) $
520.000  OTHER (P-6): (IDENTIFY) §
WATER RIGHTS: EXAM FEE RECORD FEE
R L T 842.001  SURFACE WATER L ga2002 |9 o
842.003  GROUND WATER $ 842.004 $ P R
842005  TRANSFER $ 842.006 |3
WELL CONSTRUCTION |_EXAM FEE | | LICENSE FEE |
842.022  WELL DRILL CONSTRUCTOR $ g42.023 %
842.016  WELL DRILL OPERATOR :: 842.019 §
LANDOWNER'S PERMIT 842.024 L
106-00-0 WELL CONST START FEE
842.013 WELL CONST START FEE CARD #
MONITORING WELLS CARD # | ]
~ 145-00-0 LOTTERY PROCEEDS |
864.000  LOTTERY PROCEEDS B ij
107-00-0 HYDRO ACTIVITY LIC NUMBER
842.011  POWER LICENSE FEE(FW/WRD) F
842115  HYDRO LICENSE FEE(FW/WRD) ] $ B
. HYDRO APPLICATION E::l
RECEIPT # 2 i~ ? Y U DATED: (2/( g / 12 BY: C - <(:'*«/,/Q
T4 T 4 /

L_ Distribution—White Copy-Customer, Yeliow Copy-Fiscal, Copy-Fiscal



