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regon Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301
Phone (503) 986-0900

Fax (503) 986-0904
www.wrd.state.or.us

Kate Brown, Governor

December 2, 2015

Curt Melcher, Director
Oregon Department of Fish and Wildlife
4034 Fairview Industrial Drive SE
Salem, OR 97302

Lisa Sumption, Director
Oregon Parks and Recreation Department
725 Summer Street NE Suite C
Salem, OR 97301

Roaring Springs Ranch, Inc.
31437 Hwy 205
Frenchglen, OR 97736

Harney County Government
450 N. Buena Vista
Burns, Oregon 97720

WaterWatch of Oregon, Inc.
213 SW Ash St., Ste. 208
Portland, OR 97204

Oregon Natural Desert Association
50 SW Bond Street, Suite 4,
Bend, OR 97702

The Freshwater Trust (Oregon Trout)
65 SW Yamhill Street, Suite 200
Portland, OR 97204

BLM Oregon
1220 S.W. 3rd Avenue
Portland, OR 97204

Dear Parties to the Home Creek Settlement Agreement:

Your organization is a party to the Home Creek Settlement Agreement which resolved a
protest on Oregon Parks and Recreation Department instrearn application IS-84562. The
Agreement was completed in late 2005. The Malheur Lakes Basin Program was amended to
require a Progress Report on applications to store reserved waters of Home Creek. The first of
the reports is enclosed.

austral0r
ervices 'ivision

Enc.



Home Creek Settlement Agreement Progress Report under OAR 690-512-0100(8)

OAR 690-512-0100 (8) states: "If the Department has not received applications for
multipurpose reservoir permits for the full quantity of reserved water by July 1, 2014, the
Department shall provide the Parties involved in the Home Creek SettlementAgreement with a
progress report on development of the reservations. The report shall include information on the
continued need for the reservations and the quantities ofwater reserved. The Department shall
continue to provide progress reports at five year intervals while these rules are in effect unless
the Department receives applications for multipurpose reservoir permits for the full quantity of
reserved water."

OAR 690-512-0100 was adopted June 18, 2009, and reserves 4,550 AF of unappropriated
water in Home Creek and tributaries for multipurpose storage for future economic development,
with a priority date of February 25, 2009.

As of July 1, 2014, Oregon Water Resources Department received no applications for
multipurpose reservoir permits for the water reserved under the rule. Therefore, OWRD is
providing all Parties involved in the Home Creek Settlement Agreement with a progress report.
OWRD has no information about whether there is a continuing need for the reservations and the
quantity of water reserved remains 4,550 AF.

OWRDwill continue to provide a progress report while the Home Creek Settlement
Agreement and rules are in effect, unless OWRD receives applications for themultipurpose
reservoir permits for the full quantity of water reserved.

Under OAR 690-512-0100 (9) if OWRDhas not received applications for multipurpose
reservoir permits for the full quantity ofwater reserved by July 1, 2029, applications for
remaining quantities of unallocated water under OAR 690-512-0100 (1) may not be accepted
after July 1, 2029, unless this deadline is extended through rulemaking by theWater Resources
Commission.

Prepared by: Oregon Water Resources Department
Date: November 25, 2015



MEMORANDUM OF AGREEMENT

Between the Oregon Department of Fish andWildlife, Oregon Parks and Recreation Department,
and the Oregon Water Resources Department

I. Introduction

This Memorandum ofAgreement (MOA) implements paragraph B(1) of the December 14, 2005 Settlement
Agreement (Settlement) between the Oregon Department ofFish and Wildlife (ODFW), the Oregon Parks
and Recreation Department (OPRD), the Oregon Water Resources Department (OWRD), Roaring Springs
Ranch, Inc., Hamey County Court, WaterWatch ofOregon, Oregon Natural Desert Association, Oregon
Trout, and the United States Department ofInterior, Bureau ofLand Management. ODFW, OPRD, and
OWRD are referred to hereafter collectively as "the Parties," and each individually a "Party," to this MOA.
The Parties agree to the following:

II. Modification of the Process When Agencies File for InstreamWater Rights

Any future application for an instream water right will include written documentation ofhow the agency
applying for an instream water right has complied with the requirements contained in its own administrative
rules for instream water rights, including application of the required methods to determine the requested
flows.

III. Other Terms

I. As provided in paragraph B(2) ofthe Settlement, this MOA will be replaced by any final rule
adopted by the Oregon Water Resources Commission related to the written documentation
requirement described in item II, above.

2. Each Party represents, warrants, and agrees that the person who executed this MOA on its behalfhas
the full right and authority to enter into this MOA on behalfof that Party and bind that Party to the
terms ofthis MOA.

3. This MOA may be signed by each Party in separate original documents. Once signed, the separate
signed original MOA documents shall constitute a fully executed and effectiveMOA.

Roy Elic)er, Interim Director
Orego epartment ofFish and Wildlife

Oregon Parks and Recreation Department

Phi I •
Oregon Water Resources Department

Date

D.if 7



MEMORANDUM OF AGREEMENT

Between the Oregon Department of Fish and Wildlife, Oregon Parks and Recreation Department,
and the Oregon Water Resources Department

I. Introduction

This Memorandum ofAgreement (MOA) implements paragraph B(1) ofthe December 14, 2005 Settlement
Agreement (Settlement) between the Oregon Department offish and Wildlife (ODFW), the Oregon Parks
and Recreation Department (OPRD), the Oregon Water Resources Department (OWRD), Roaring Springs
Ranch, Inc., Hamey County Court, WaterWatch ofOregon, Oregon Natural Desert Association, Oregon
Trout, and the United States Department ofInterior, Bureau ofLand Management. ODFW, OPRD, and
OWRD are referred to hereafter collectively as "the Parties," and each individually a "Party," to this MOA.
The Parties agree to the following:

II. Modification of the ProcessWhen Agencies File for Instream Water Rights

Any future application for an instream water right will include written documentation ofhow the agency
applying for an instream water right bas complied with the requirements contained in its own administrative
rules for instream water rights, including application of the required methods to determine the requested
flows.

III. Other Terms

1. As provided in paragraph B(2) of the Settlement, this MOA will be replaced by any final rule
adopted by the OregonWaterResources Commission related to the written documentation
requirement described in item II, above.

2. Each Party represents, warrants, and agrees that the person who executed thisMOA on its behalfhas
the full right and authority to enter into this MOA on behalfof that Party and bind that Party to the
terms ofthis MOA.

3. This MOA may be signed by each Party in separate original documents. Once signed, the separate
signed original MOA documents shall constitute a fully executed and effective MOA.

€ Roy[3licker, Interim Director9 Department ofFish and Wildlife

Tim Wood, Director
Oregon Parks and Recreation Department

Phillip C. Ward, Director
Oregon Water Resources Department

Date I

Date

Date
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BEFORETHE OREGONWATERRESOURCES DEPARTMENT

Hamey County Court
Protestant

WaterWatch of Oregon
Protestant

Roaring Springs Ranch, Inc.
Protestant

Oregon Department of Fish & Wildlife
intervenor

RECEIVED
EC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

SETTLEMENTAGREEMENT

United States Department of Interior
Bureau of LandManagement

Intervenor

In the Matter of Water RightApplications )
IS 84562 and IS 84563 in the Name of the )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Oregon Parks and Recreation
Department
Applicant

The OregonWater Resources Department (OWRD"), the Oregon Parks and Recreation
Department ("OPRD), Roaring Springs Ranch, Inc., Harney County Court, WaterWatch
ofOregon, OregonNatural Desert Association and Oregon Trout ("WaterWatch"), the
Oregon Department ofFish and Wildlife ("ODFW") and United States Department of
Interior, Bureau of LandManagement ("BLM"), collectively referred to as the "Parties"
to this Agreement, enter into this Settlement Agreement ("Agreement") and hereby
stipulate and agree as follows.

A. Background of This Agreement

1. Application IS 84562 (Home Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate onHome Creek, for recreation and scenic
attraction (Application IS 84562). On June 25, 2002, the OWRD issued a
ProposedFinal Order ("PFO") proposingto approve the application for the
proposed use in the following amounts in cubic foot per second ("cfs"):

JAN FEB MAR APR MAY JUN JUL AUG SEP
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03

OCT NOV DEC
3.15 2.83 2.91

Page I of 16-SETTLEMENT AGREEMENT (IS 84562 and IS 84563)
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(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring SpringsRanch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office ofAdministrative Hearings and ODFW and BLMwere granted party
status.

2. Application IS 84563 (Threemile Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instreamwater right certificate on Threemile Creek, for recreation and scenic
attraction (Application IS 84563). On June 25, 2002, the OWRD issued a
Proposed Final Order ("PFO") proposing to approve the application for the
proposed use in the following amounts in cfs:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11 .4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office ofAdministrative Hearings and ODFW and BLMwere granted party
status.

3. Agreement to settle

(a) On the basis of numerous settlement discussions, the parties agree that the
protests against applications IS 84562 and IS 84563 may be resolved on the
following terms.

B. Modification of the process when agencies file for instream water rights

1. OPRD and ODFWwill enter into aMemorandum ofAgreement ("MOA") with
OWRDwherein the three state agencies agree thatany future application for an
instreamwater right will include written documentation of how the agency
applying for an instreamwater right has complied with the requirements
contained in its own administrative rules for instreamwater rights, including
application of the required methods to determine the requested flows.

2. OWRDwill propose the written documentation requirement of the MOA as a rule
within 180 days ofsigning this settlementagreement. Any final rule adopted by
OregonWater Resources Commission will replace the MOA.

3. The parties clarify that any rulemaking described in paragraph B(1) and (2) above
will not add any additional substantiverequirementsto the rules governing
OPRD's or ODFW's instreamapplication process, but that the intent is to assure
that OWRD receive documentation ofthe methodology by which quantification
ofrequested flows is calculated or achieved. RECEIVED

Page 2 of 16- SETTLEMENT AGREEMENT (IS 84562 and IS 84563)
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C. Terms ofthe Agreement for Application IS 84562 (Home Creek)

1. Amendment of reach onHome Creek subject to an instream water
right

(a) OPRD will draft a letter to OWRD amending its application IS 84562 such that
the reach for the instream water right is described as follows:

HOME CREEK FROM UPPERBOUNDARY OF THE STEENS WILDERNESS
AREA (SE 1/4 NE 1/4, SECTION 17, T35S, R32½E, W.M.); TO THE LOWER
BOUNDARY OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10,
T35S, R32E, W.M.)

2. Potential future small storage ponds on private lands on ephemeral streams
in the Home Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Home Creek basin for the purposes of
maintaining or improving riparian areas on Home Creek, protecting instream
flows in Home Creek, or providing water for livestock or fire suppression. While
wildlife may incidentally use such small storage ponds, wildlife is not a purpose
for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84562, for purposes of water regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph C(2)(a) above, up to a cumulative total of four-hundred
acre feet (400 AF) ofwater as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Home Creek Basin;

(ii) No such small storage pond may exceed fifteen acre feet (l 5AF).

(c) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) above are
to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. If a water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount ofwater authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 400 AF limit described in
paragraph C(2)(b) above.

Page 3 of 16-SETTLEMENT AGREEMENT (IS 84562 andlS 84563)
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(d) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) may be
constructed either off channel or in channel on ephemeral streams in the Home
Creek basin. The parties intend that, to the extent possible, theponds authorized
under this provision will be constructed in natural draws or on ephemeral streams,
in order to avoid the need for mechanical diversion or by-pass flow structures or
devices.

(e) Any final order and certificate issuing from application IS 84562 will contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use but each
not to exceed 15 AF in size, up to a cumulative limit of 400 AF ofwater.
Such ponds may be constructed either in channel or off channel only on
ephemeral streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small storage
ponds, wildlife is not a purpose for which the ponds may be developed.

(f) The parties agree that the condition specified in paragraph C(2)e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84562.

(g) The parties reserve the right to challenge any application for small storage _ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

3. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84562
for purposes of water regulation to junior priority date water rights for human
consumption as may be subsequently authorized by OWRD on private land not to
exceed a cumulative total of up to 0.05 cubic foot per second (0.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84562 shall contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

RECEIVED
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(d) The parties agree that the conditions specified in paragraph C(3)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use ofwater for human consumption for application IS 84562.

4. Large storage facility

(a) OWRD, OPRD, ODFW, BLM, Roaring Springs Ranch and Harney County Court
agree for the purposes ofthis Agreement to use the OWRD's "precipitation over
drainage basin area" methodology described in its Memorandum to Phil Ward
from Tom Paul, dated June 6, 2005, incorporated by reference herein (and
attached hereto as Attachment A), and stipulate that based on that methodology,
four-thousand-five-hundred-fifty acre feet (4550 AF) of water is available for a
reservation pursuant to ORS 537.356 (reservation of water for multipurpose
storage uses) in the Home Creek basin area as the Home Creek basin is defined by
OWRD.

(b) WaterWatch expressly does not stipulate that 4550 AF of water is available for
future storage in the Home Creek basin area. WaterWatch reserves the right to
challenge water availability relating to any application for water storage, with the
exception of potential future small storage referred to in paragraph C2)a) -(0)
above. In reserving this right to challenge water availability, WaterWatch
acknowledges that the proposed reservation will include a specific finding relating
to water availability.

(c) Harney County Court may file a request for reservation of water for multipurpose
storage on Home Creek.

(d) In addition to the requirements of ORS chapter 53 7 and applicable rules, OWRD
will only issue an order approving an application for a permit to store water in the
Home Creek basin reserved under any reservation if it first finds:

(i) The proposed reservoir and any water rights secondary to the storage rigbt
are consistent with the purpose and intent of the reservation following
consultation with Harney County Court;

(ii) The proposed reservoir and any water rights sec.ondary to the storage right
will protect instream values, including but not limited to instream flows
and water quality based upon a written assessment of these values
developed in consultation with ODFWand DEQ; and,

(iii) Whether minimum bypass flows are required.

(e) Any final order approving an application for a permit to store wateras described
paragraph C(4)(d) above shall contain the findings required in paragraph C(4)(d)
and also contain conditions setting an appropriatestorageseason and conditions

Page 5 of16-SETTLEMENT AGREEMENT (IS 84562 and IS 84563)
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necessary to ensure no injury to senior water rights (including IS 84562) and to
protect instream values.

(f) Effective date of reservation rules:

(i) Any reservation ofwater requested by Hamey County Court shall be
effective for twenty (20) years from the date of the final rule granting the
reservation, unless the effective date has been extended by further
rulemaking of the Water Resources Commission.

(ii) The expiration of the Home Creek basin reservation rule shall not affect
pending applications that have been received and deemed complete and
not defective by the OWRD pursuant to ORS 537.150(2), prior to the
expiration date of the rules.

(g) Progress Reports

(i) If the OWRD has not received applications for multipurpose reservoir
permits for the full quantity of reserved water in the Home Creek basin
within five years of the final rule granting the reservation, the OWRD will
provide the parties with a progress report on the development of the
reservations. The OWRD will continue to provide progress reports at
five-year intervals while the reservation is in effect unless OWRD receives
applications for multipurpose reservoir permits for the full quantity of
reserved water.

(h) Roaring Springs Ranch agrees to withdraw its existing applications R 84576 and
S 84577 within fifteen (15) days of the effective date of a reservation consistent
with the terms of this Agreement, but preserves its right to seek the water (4550
AF of storage for supplemental irrigation of 5700.2 acres) described in R 84576
and S 84577 under the reservation. Roaring Springs Ranch further agrees to put
its application on hold pending the outcome of the reservation. If the proposed
reservation is not approved by the Water Resources Commission and established
by rule, Roaring Springs Ranch shall not be required to withdraw its pending
applications R 84576 and S 84577, and OWRD, OPRD, ODFW, BLM,Roaring
Springs Ranch and Hamey County Court agree that for purposes of this
Agreement, the OWRD's determination of water availability shall be in
accordance with the June 6, 2005 memorandum from Tom Paul to Phil Ward
referenced above in paragraph C(4)(a). WaterWatch does not agree that the June
6, 2005, memorandum referenced in paragraph C(4)(a) is the appropriate water
availability analysis and reserves the right to challenge water availability in any
further proceedings regarding applications R 84576 and S 84577 to addres_s this
issue if the proposed reservation is not approved.

(i) The parties agree to not object to or to support the establishment of a reservation
with the conditions identified in paragraph C(4)(d) - (h).
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D. Terms ofAgreementApplication IS84563(Threemile Creek)

1. Potential future small storage ponds on private lands on ephemeral streams
in the Threemile Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Threemile Creek basin for the purposes of
maintaining or improving riparian areas on Threemile Creek, protecting instream
flows in Threemile Creek, and providing water for livestock or fire suppression.
While wildlife may incidentally use such small storage ponds, wildlife is not a
purpose for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84563, for purposes ofwater regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph D(l)(a) above up to a cumulative limit of ninety-two acre
feet (92 AF) ofwater as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Threemile Creek basin;

(ii) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraphs D(l)(a) and (b) above
are to be filled by natural run offor flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. If a water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount ofwater authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 92 AF limit described in
paragraph D( 1 )(b) above.

(d) The parties clarify that the ponds identified in paragraphD1)(a) - (c) may be
constructed either in channel or offchannel on ephemeral streams in the
Threemile Creek basin. The parties intend that, to the extent possible, the ponds
authorized under this provision will be constructed in natural draws or on
ephemeral streams, in order to avoid the need for mechanical diversion or by-pass
flow structures or devices.

(e) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized

RECEIVED
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by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use, but each
not to exceed 15 AF in size, up to a cumulative limit of 92 AF ofwater.
Such ponds must be constructed either in channel or off channel only on
ephemeral streams in the Threemile Creek basin, and are to be filled by
natural runoffor flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

(f) The parties agree that the conditions specified in paragraph D(l)(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84563.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of th.is agreement or any applicable law
or regulation.

2. Cap on human consu.mption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84563
for purposes ofwater regulation to junior priority date water rights for human
consumption as may subsequently be authorized by OWRD not to exceed a
cumulative total of up to 0.05 cubic foot per second (.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

(d) The parties agree that the conditions specified in paragraph D(2)c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use ofwater for human consumption for application IS 84563.

E. General Provisions

1. In signing this Agreement, the parties preserve any rights authorized by law not
expressly waived by this Agreement.
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2. The Parties agree that the terms and conditions of this Agreement shall be
incorporated into the Final Orders issued by OWRD in connection with IS 84562
and IS 84563, as shown in the attached Draft Final Orders and Draft Certificates
(herein attached as Attachment B)

3. Upon issuance by OWRD of Final Orders and Certificates for IS 84562 and IS
84563 that conform to the attached Draft Final Orders and Draft Certificates, the
Parties agree that all issues raised in protests filed to applications IS 84562 and IS
84563 are resolved. In addition, the parties expressly waive any right to file
exceptions or to seek judicial review of such Final Orders or Certificates referred
to in paragraph E(2) above.

4. This Agreement is binding upon and inures to the benefit of the parties and their
respective heirs, executors, administrators, trustors, trustees, beneficiaries,
predecessors, successors, affiliated and related entities, officers, directors,
principals, agents, employees, assigns, representatives, and all persons, firms,
associations and corporations connected with them.

5. Each party to this Agreement represents, warrants, and agrees that the person who
executed this Agreement on its behalf has the full right and authority to enter into
this Agreement on behalf of that party and bind that party to the terms of the
Agreement.

6. The terms, provisions, conditions, and covenants of this Agreement are not
severable. If any term, provision, condition or covenant of this Agreement is held
by a court of competent jurisdiction to be invalid, void, or unenforceable, the
parties agree to reconvene to renegotiate the terms of this Agreement.

7. This Agreement may be executed in several counterparts and all documents so
executed will constitute one Agreement, binding on the parties, notwithstanding
that the parties did not sign the same original or the same counterparts. Delivery
of an executed signature page to this Agreement by facsimile transmission is
effective as delivery of an original signed counterpart of this Agreement.

8. The parties agree that this Agreement has been reached through good faith
negotiations for the purpose of resolving legal disputes. The parties agree that no
offers or compromises made in the course of negotiations shall be construed as
admissions against interest and shall not be construed as establishing either legal
or policy precedence for any future actions.

9. The parties agree to each bear their own costs and attorney fees.

10. This Agreement is effective as of the date of the last signature hereto.

Ill Ill Ill
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Director
Oregon Parks and Recreation Department
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.s5de
1 · Director

Oregon Water Resources Department
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June 6, 2005

TO:

FROM:

SUBJECT:

STATE OF OREGON
WATER RESOURCES DEPARTMENT.
INTEROFFICE MEMO

PhilWard

TomPaul·

Home CreekReservationRequest andAvailable Water

We have been involved in settlementdiscussions regarding an instreamwater right and a
new storage application intheHome Creekbasin. One possibility for settlement is a
reservation for future storage. ORS 537.356 allows the Commission to reserve
unappropriatedwater for multipurpose storage for future economic development. The
Departmentmayprocess reservation requests for up to the amount ofunappropriated
water. Whenprocessing reservationrequests, the Department begins the assessment by
looking at the 50 % exceedance fl.ow information generatedby the water availability
model. This information is usually a conservative estimate of the amount ofbasin yield
that maybe available for storage. Use of the water availabilitymodel at 50% exceedance
for evaluatingwater reservation requests is not requiredby rule or statute. Other
hydrologic evaluations are often employed to estimate available unappropriatedwater
that maybe available for storage.

In the determination ofmedian flow estimates, a base period is chosen and all the average
daily flows for a specific date are arranged fromhigh to low. The middle value, or
median, is selected as the 50% exceedance flow. Half of the flowvalues are above the
median, andhalf are below, so it is statistically-valid to consider the median flow value as
beingpresent or exceeded 50% of the time. An average flow value for the same data set
would be the sum of all the values divided bythe total number ofdata used. The average
value thereby relates directly to volume or basin yield. ·

Stream flow can be highlyvariable, especially east ofthe Cascades in an area such as
Horne Creek. When determiningwater availability for a direct flow appropriation the
water availabilitymodel is used to determine when andhowmuch live flow is available.
The appropriate statistic in this case is an exceedance streamflow because it is. a flow rate
that exists 50% or 80% of the time. This statistic tells us how often to expect a givenrate
of stream flow. This same informationis normallynot an ac.curate estimate ofbasin
yield, informationthat wouldbe used to evaluate an application for storage (or
reservation for storage). More accurate results would normallybe derivedusingaverage
flow, or estimating average runofffromaverage precipitation.

In the case ofHome Creek, the reservationrequest is for 4,500 acre feet ofwater. Using
the water availabilitymodel and the 50% exceedance flows results inanestimate of 70
acre-feet ofwater available for storage. It is important to understandthat this estimate is
based onmedian flow, a statistic best usedin relationto live flow, not basin yield or

RECEIVED

DEC 2 7 2005
WATER RESOURCES DEPT

SALEM, OREGON
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volume. Median flow is the flow that is expected 50% of the time, while average flow
relates to volume, or basin yield, andis a more appropriate method for estimating
available water for storage.

The department has additional hydrologicdata which also can be used to determine the
basinyield and the amount ofunappropriatedwater. Staffcompared the 50% exceedance
flow generated fromthewater availabilitymodel to the volume generatedbyusing
average precipitation data. These two differentmethods produce different results. The
50% exceedance approachresults in70 acre feet of available water, while the average
precipitation andresultingrunoffmethod results inpotential storage of over 16,000 acre­
feet

The followingtable calculates unappropriatedwater using averagemonthlyprecipitation
andrunoffinformation fromNational Resource Conservation Service (NRCS).

3438.75
1592.63

2.83
3.15

2.838167.63 3607.15
4044.73 1786.322.07

4.18

Home Creek at the mouth # 84562

Ac-ft/in runoff persq ml SCS runoff (in) % runoff Are a (sq-mi)

53.3 14 44.20% 36.66

MONTH Precipitation Equivalent Runoff Flow@ 50% lnstream Ex isting Equivalent lnstream Potential

inches/month acre/foot acre/foot exceedancein water right water existing water right Runoff

per month permonth CFS in CFS rights in water rights equivalent Subject to
CFS in AF acre foot Storage

permonlh

Janua 3.67 7171.10 3167.05 3.49 3.49 214.59 2952.46

Februa 3.71 7249.26 3201.57 7.05 7.00 388.76 2812.81

October
November

December 3.71 7366.50 3253.34 2.91 2.91 178.93 3074.41

TOTALS 31.64 61941.1 27355.69 171.73 170.59 25860.00 10303.81 16717.70

[TETE@EEE]-uroaton season oowaterAvase)

The table shows that based on average precipitationwater in excess of existingwater
rights, including the instreamwater right, is available October throughMarch. Thiswill
vary year to yearbased onprecipitation occurrences and other hydrologic factors. Based
on the average precipitation data there appears to be unappropriatedwater in the Home
Creekbasin for the Departmentto accept andprocess a reservation request for 4,500 acre
feet ofwater.

RECEIVED
DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon Parks
and Recreation Department
Applicant

Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

)
)
)
) FINAL ORDER INCORPORATING
) SETTLEMENT AGREEMENT
)
)
)
)
)
)
)
)
)
)
)
) RECEIVED
} Ec2 72005
) WATER RESOURCES DEPT

SALEM, OREGON

On October 17, 2000, Oregon Parks and Recreation Department submitted an
application to the Oregon Water Resources Department (OWRD) for an instream water
right certificate on Home Creek, for recreation and scenic attraction (Application IS
84562). On June 25, 2002, the OWRD issued a Proposed Final Order (PFO)
proposing to approve the application for the proposed use in the following amounts in
cubic foot per second ("cfs"):

JAN FEB. MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On Novembef 2005, a Settlement Agreement ("Agreement) was
reached among the Parties resolving· the protests described above.

The certificate for application IS 84562 shall include the following conditions:

For purposes of water regulation, this water right does not have
priority over junior priority date water rights as may be subsequently

- AttachmentB 1of4 pages
Settlement Agreement
IS84562& IS84563



authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to storewater on private lands for livestock or fire
suppression use but each not to exceed 15AF in size, up to a
cumulative limit of400AF ofwater. Such ponds may be
constructed either in channel or offchannel only on ephemeral
streams in the Home Creek basin, and are to be filled by natural
runoffor flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on theAgreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application IS-84562 is APPROVED and a
certificate shall issue.

DATED this__day of,2005.

Phillip C. Ward, Director
Oregon Water Resources Department

RECEIVED
DEC 2 7 2005

WATERRESOURCES DEPT
SALEM, OREGON
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STATE OF OREGON

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source:

County:

Purpose:

Home Creek, tributary to Catlow Valley

Hamey

Providing required stream flows for recreation and scenic attraction.

To be maintained in:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS AREA
(SE 1/4 NE 1/4, SECTION 17, T35S, R32½E, W.M.); TO THE LOWER BOUNDARY
OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10, T35S, R32E,
W.M.)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is October 17, 2000.

The following conditions apply to the use ofwater under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

2.

3.

The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

For purposes ofwater regulation, thiswater right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household. WATER RESOURCES DEPT

SALEM, OREGON

Recorded in State Record ofWater Right Certificate 81723.
AttachmentB 3 of4 pages
SettlementAgreement
IS84562& IS84563
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4. For purposes of water regulation, thiswater right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands
for livestock or fire suppression use but each not to exceed 15 AF in size, up to a
cumulative limit of 400 AF ofwater. Such ponds may be constructed either in
channel or off channel only on ephemeral streams in the Home Creek basin, and
are to be filled by natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds may be
developed.

5. The instream flow allocated pursuant to thiswater right is not in addition to other
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect
necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
,2005.

DRAFT- DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record of Water Right Certificate number 81723.

File 1S84562

RECEIVED
DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

Recorded in State Record ofWater Right Certificate 81723.
Attachment B 4of4pages
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BEFORE THE OREGONWATER RESOURCES DEPARTMENT

In the Matter ofWater RightApplication
IS 84563 in the Name ofthe Oregon Parks
and Recreation Department
Applicant

Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureauof Land Management
Intervenor

)
)
)
) FINAL ORDER INCORPORATING
) SETTLEMENT AGREEMENT
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

RECEIVED
DEC 2 72005

WATER RESOURCES DEPT
SALEM, OREGON

On October 17, 2000, the Oregon Parks and Recreation Department submitted
an application to the Oregon Water Resources Department (OWRD) for an instream
water right certificate on Threemile Creek, for recreation and scenic attraction
(Application IS 84563). On June 25, 2002, the OWRD issued a Proposed Final Order
(PFO") proposing to approve the application for the proposed use in the following
amounts in cubic foot per second ("cfs"):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court andWaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November 2005, a Settlement Agreement ("Agreement") was
reached among the Parties resolving the protests described above.

The certificate for application IS 84563 shall include the following conditions:

For purposes ofwater regulation, this water right does not have
priority over junior priority date water rights as may be subsequently

AttachmentC 1of4pages
Settlement Agreement
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to storewater on private lands for livestock or fire
suppression use, but each not to exceed 15AF in size, up to a
cumulative limit of 92AF ofwater. Such ponds must be
constructed either in channel or offchannel only on ephemeral
streams in theThreemile Creek basin, and are to be filled by
natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds
may be developed.

For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on theAgreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application IS-84563 is APPROVED and a
certificate shall issue.

DATED this__day of , 2005.

Phi llip C. Ward, Director
Oregon Water Resources Department

RECEIVED
DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON
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STATE OFOREGON

CERTIFICATE OFWATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits forthe use are listed below along with conditions of use.

Source: Threemile Creek, tributary to Catlow Valley RECEIVED
County:

Purpose:

Hamey EC 2 7 2005
. . . . . . WATER RESOURCES DEPT

Providing required stream flows for recreation and scenic attraction. SALEM, OREGON

To be maintained in:

THREEMILE CREEK FROM THEWESTSECTION LINE OF SECTION 21 (SW 1/4 NW
1/4, SECTION 21, T35S, R32½E, W.M.); TO THE BOUNDARY OFTHE WILDERNESS
AREA BOUNDARY (NW 1/4 NW 1/4, SECTION 25, T35S, R32E, W.M.)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is October17, 2000.

The following conditions apply to the use ofwater under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN
4.85

FEB
5.66

MAR APR MAY JUN
7.89 11.5 11.4 6.89

JUL
4.74

AUG SEP
4.0 4.0

OCT NOV DEC
4.0 4.0 4.62

2. The water right holder shall measure and report the in-stream flow along the
reach of the stream or riverdescribed in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

3. Forpurposes ofwater regulation, this water right does not have priority overjunior
priority date water rights as may be subsequently authorized by OWRD on private
land for human consumption not to exceed a cumulative total of 0.05 cfs and not
to exceed 0.005 cfs per household.

4. Forpurposes ofwater regulation, this water right does not have priority overjunior
priority date water rights as may be subsequently authorized byOWRD pursuant
to ORS537.140 to ORS 537.211 or ORS 537.409 to store wateron private lands

Recorded in State Record ofWaterRight Certificate 81724.
AttachmentC 3of4 pages
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for livestock or fire suppression use, but each not to exceed 15 AF in size, up to a
cumulative limit of 92 AF of water. Such ponds must be constructed either in
channel or off channel only on ephemeral streams in the Threemile Creek basin,
and are to be filled by natural runoff or flow. While wildlife may incidentally use
such small storage ponds, wildlife is not a purpose for which the ponds may be
developed.

5. The instream flow allocated pursuant to this water right is not in addition to other
instream flows created by a priorwater right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect
necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
_, 2005.

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record of Water Right Certificate number 81724.

File IS84563

RECEIVED
0EC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

Recorded in State Record of Water Right Certificate 81724
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Settlement Agreement for 84562 & 84563 copies sent to following: anus l, 2ooe

Tim Wood
Oregon Parks and Recreation

Phil Ward
Oregon Water Resources

Lindsay A. Ball
Oregon Dept. of Fish and Wildlife

Robert T. Sanders
Roaring Springs Ranch, Inc.

Ronald S. Yockim
Attorney on behalf of
Harney County

John De Voe
WaterWatch of Oregon

Bill Marlett
Oregon Natural Desert Association

Joe S. Whitworth
Oregon Trout

Dana R. Shuford
Burns District Manager
Bureau of Land Management

Barbara Scott Brier
Attorney Advisor
US Dept. Of Interior
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HARDYMYERS
AttorneyGeneral

DATE:

TO:

FROM:

DEPARTMENTOF JUSTICE
GENERAL COUNSEL DIVISION

MEMORANDUM

November 10, 2005

Phil Ward, Tom Paul and Dwight French (OWRD)
TimWood (OPRD) and Steve Shipsey (DOJ)
Rick Kepler (ODFW) and Shelley McIntyre (DOJ)
Stacy Davies (Roaring Springs Ranch) and MarthaPagel (Schwabe
Williamson &Wyatt)
Steve Grasty (Harney County Court) and Ron Yockim
Karen Russell (WaterWatch) and Stephanie Parent (PEAC)
Darren Brumback (BLM) and Barbara Scott-Brier (U.S. DOI)

ReneeMoulun, AssistantAttorney General
Natural Resources Section

cs
PETER D. SHEPHERD

Dep,uty AttorneyGeneral

SUBJECT: Final Draft SettlementAgreement & Attachments A& B
In the Matter of InstreamWater Right Applications IS 84562 (Home Creek)
and IS 84563 (Threernile Creek)

Greetings:

Enclosed for your signature is acopy of the SettlementAgreement resolving the protests to water
right applications IS 84562 and IS 84563. Also enclosed areAttachmentA: Memorandum from
Tom Paul to Phil Ward dated June 6, 2005, and AttachmentB: Draft Final Order Incorporating
SettlementAgreement and Draft Certificate for IS 84562 and Draft Final Order Incorporating
SettlementAgreement and Draft Certificate for IS 84563. ·

Please review the enclosed documents and ifyou have any corrections please advise me and
copy all of the parties with the corrections byNovember 17, 2005. Ifyou have no corrections,
please sign the appropriate signature page andreturn the signed page to me at theDepartment of
Justice at your earliest opportunity. Once I have received all ofthe signature pages I will compile
one original and will forward it to OWRD. Upon receiving the executed Agreement, OWRD
will issue the final orders and certificates for applications IS 84562 and IS 84563. OWRDwill
then mail you a copy of the Agreement as well as copies of the Final Orders and Certifieates.

As you are aware, OPRD, ODFW and OWRDwill enter into an MOAregarding amendments to
OAR Chapter 690 division 77 as specified in the Settlement Agreement Paragraph B. OWRD
will propose language contained in the MOA, asprovided in Paragraph B(1), as a rule within 180

RECEIVED
/ER .---..-6

wAIE.ESQ{CE,S
1162 court street NE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fa: (603) 378-3&02 s{ii&lip}5f
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November 10, 2005
Page 2

days ofsigning the settlement agreement, and any rules adopted by the Water Resources
Commission will replace theMOA.

On apersonal note, I would like to expressmy sincere appreciation for your hard work,
creativity and especially for yourpatience in resolving the difficult issues associated with these
two applications. The SettlementAgreement (I believe) reflects a commendable commitment by
all of the parties to find a workable solution.

RECEIVED
OVER THE COUNTER

RECEIVED
Nu! 1 4 2005

WATER RESOURCES DEPT
SALEM. OREGON



BEFORE THE OREGON WATERRESOURCES DEPARTMENT

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Roaring Springs Ranch, Inc.
Protestant

Oregon Department of Fish & Wildlife
Intervenor

SETTLEMENTAGREEMENT

In the Matter ofWater Right Applications )
IS 84562 and IS 84563 in the Name of the )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

United States Department of Interior
Bureau of Land Management

Intervenor

Oregon Parks and Recreation
Department
Applicant

The Oregon Water Resources Department ("OWRD), the Oregon Parks and Recreation
Department ("OPRD), Roaring Springs Ranch, Inc., Hamey County Court, WaterWatch
ofOregon, Oregon Natural Desert Association and Oregon Trout ("WaterWatch"), the
Oregon Department offish and Wildlife ("ODFW") and United States Department of
Interior, Bureau of Land Management ("BLM"), collectively referred to as the "Parties"
to this Agreement, enter into this Settlement Agreement ("Agreement") and hereby
stipulate and agree as follows.

A. Background of This Agreement

1. Application IS 84562 (Home Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Home Creek, for recreation and scenic
attraction (Application IS 84562). On June 25, 2002, the OWRD issued a
Proposed Final Order ("PFO") proposing to approve the application for the
proposed use in the following amounts in cubic foot per second ("cfs"):

JAN FEB MAR APR MAY JUN JUL AUG SEP
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03

Page 1 of 16-SETTLEMENTAGREEMENT (IS 84562 and IS 84563)
GENO3900.doc
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(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFWand BLM. Thematter was referred to
the Office ofAdministrative Hearings and ODFW and BLM were granted party
status.

2. Application IS 84563 (Threemile Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Threemile Creek, for recreation and scenic
attraction (Application IS 84563). On June 25, 2002, the OWRD issued a
Proposed Final Order ("PFO") proposing to approve the application for the
proposed use in the following amounts in cfs:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFWand BLM. The matter was referred to
the Office ofAdministrative Hearings and ODFW and BLM were granted party
status.

3. Agreement to settle

(a) On the basis of numerous settlement discussions, the parties agree that the
protests against applications IS 84562 and JS 84563 may be resolved on the
following terms.

B. Modification of the processwhen agencies file for instreamwater rights

1. OPRD and ODFWwill enter into a Memorandum ofAgreement ("MOA") with
OWRD wherein the three state agencies agree that any future application for an
instream water right will include written documentation ofhow the agency
applying for an instream water right has complied with the requirements
contained in its own administrative rules for instream water rights, including
application of the required methods to determine the requested flows.

2. OWRD will propose the written documentation requirement of the MOA as a rule
within 180 days of signing this settlement agreement. Any final rule adopted by
Oregon Water Resources Commission will replace the MOA.

3. The parties clarify that any rulemaking described in paragraph B(l) and (2) above
will not add any additional substantive requirements to the rules governing
OPRD's or ODFW's instream application process, but that the intent is to assure
that OWRD receive documentation of themethodology by which quanREOE]/ED
of requested flows is calculated or achieved.
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C. Terms of theAgreement for Application IS 84562 (Home Creek)

1. Amendment of reach on Home Creek subject to an instreamwater
right

(a) OPRD will draft a letter to OWRD amending its application IS 84562 such that
the reach for the instream water right is described as follows:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS
AREA (SE 1/4 NW 1/4, SECTION 17, T35S, R32E, W.M.); TO THE LOWER
BOUNDARY OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10,
T35S, R32E, W.M.)

2. Potential future small storage ponds on private lands on ephemeral streams
in the Home Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Home Creek basin for the purposes of
maintaining or improving riparian areas on Home Creek, protecting instream
flows in Home Creek, or providing water for livestock or fire suppression. While
wildlife may incidentally use such small storage ponds, wildlife is not a purpose
for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84562, for purposes ofwater regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph C(2)(a) above, up to a cumulative total of four-hundred
acre feet (400 AF) ofwater as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Home Creek Basin;

(ii) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) above are
to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. Ifa water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount ofwater authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in thewater right, and the total allocation
to such water right shall be subtracted from the 400 AF limit described in
paragraph C(2)(b) above.
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(d) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) may be
constructed either offchannel or in channel on ephemeral streams in the Home
Creek basin. The parties intend that, to the extent possible, the ponds authorized
under this provision will be constructed in natural draws or on ephemeral streams,
in order to avoid the need for mechanical diversion or by-pass flow structures or
devices.

(e) Any final order and certificate issuing from application IS 84562 will contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use but each
not to exceed 15 AF in size, up to a cumulative limit of400 AF ofwater.
Such ponds may be constructed either in channel or offchannel only on
ephemeral streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small storage
ponds, wildlife is not a purpose for which the ponds may be developed.

(f) The parties agree that the condition specified in paragraph C(2)(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84562.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

3. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84562
for purposes ofwater regulation to junior priority date water rights for human
consumption as may be subsequently authorized by OWRD on private land not to
exceed a cumulative total ofup to 0.05 cubic foot per second (0.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84562 shall contain the
following Specific Condition:

VATER RESOURCES DEPT
SALEM OREN

(@) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs perhoueho"RECEIVE[
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(d) The parties agree that the conditions specified in paragraph C(3)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use ofwater for human consumption for application IS 84562.

4. Large storage facility

(a) OWRD, OPRD, ODFW, BLM, Roaring Springs Ranch and Harney County Court
agree for the purposes of this Agreement to use the OWRD's "precipitation over
drainage basin area" methodology described in its Memorandum to Phil Ward
from Tom Paul, dated June 6, 2005, incorporated by reference herein (and
attached hereto as Attachment A), and stipulate that based on that methodology,
four-thousand-five-hundred-fifty acre feet (4550 AF) ofwater is available for a
reservation pursuant to ORS 537.356 (reservation ofwater for multipurpose
storage uses) in the Home Creek basin area as the Home Creek basin is defined by
OWRD.

(b) WaterWatch expressly does not stipulate that 4550 AF ofwater is available for
future storage in the Home Creek basin area. WaterWatch reserves the right to
challenge water availability relating to any application for water storage, with the
exception ofpotential future small storage referred to in paragraph C(2)(a) - (f)
above. In reserving this right to challenge water availability, WaterWatch
acknowledges that the proposed reservation will include a specific finding relating
to water availability.

(c) Harney County Court may file a request for reservation ofwater for multipurpose
storage on Home Creek.

(d) In addition to the requirements of ORS chapter 537 and applicable rules, OWRD
will only issue an order approving an application for a permit to store water in the
Home Creek basin reserved under any reservation if it first finds:

(i) The proposed reservoir and any water rights secondary to the storage right
are consistent with the purpose and intent of the reservation following
consultation with Harney County Court;

(ii) The proposed reservoir and any water rights secondary to the storage right
will protect instream values, including but not limited to instream flows
and water quality based upon a written assessment of these values
developed in consultation with ODFW and DEQ; and,

(iii) Whether minimum bypass flows are required.

(e) Any final order approving an application for a permit to store water as described
paragraph C(4)(d) above shall contain the findings required in paragraph C(4)d)
and also contain conditions setting an appropriate storage season and opCEIVE[
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necessary to ensure no injury to senior water rights (including IS 84562) and to
protect instream values.

(f) Effective date of reservation rules:

(i) Any reservation ofwater requested by Harney County Court shall be
effective for twenty (20) years from the date of the final rule granting the
reservation, unless the effective date has been extended by further
rulemaking of the Water Resources Commission.

(ii) The expiration of the Home Creek basin reservation rule shall not affect
pending applications that have been received and deemed complete and
not defective by the OWRD pursuant to ORS 537.1502), prior to the
expiration date of the rules.

(g) Progress Reports

(i) Ifthe OWRD has not received applications for multipurpose reservoir
permits for the full quantity of reserved water in the Home Creek basin
within five years of the final rule granting the reservation, the OWRD will
provide the parties with a progress report on the development of the
reservations. The OWRD will continue to provide progress reports at
five-year intervals while the reservation is in effect unless OWRD receives
applications for multipurpose reservoir permits for the full quantity of
reserved water.

(h) Roaring Springs Ranch agrees to withdraw its existing applications R 84576 and
S 84577 within fifteen (15) days of the effective date of a reservation consistent
with the terms of this Agreement, but preserves its right to seek the water (4550
AF of storage for supplemental irrigation of 5700.2 acres) described inR 84576
and S 84577 under the reservation. Roaring Springs Ranch further agrees to put
its application on hold pending the outcome of the reservation. Ifthe proposed
reservation is not approved by the Water Resources Commission and established
by rule, Roaring Springs Ranch shall not be required to withdraw its pending
applications R 84576 and S 84577, and OWRD, OPRD, ODFW, BLM, Roaring
Springs Ranch and Harney County Court agree that for purposes of this
Agreement, the OWRD's determination ofwater availability shall be in
accordance with the June 6, 2005 memorandum from Tom Paul to Phil Ward
referenced above in paragraph C(4)(a). WaterWatch does not agree that the June
6, 2005, memorandum referenced in paragraph C(4)(a) is the appropriate water
availability analysis and reserves theright to challenge water availability in any
further proceedings regarding applications R 84576 and S 84577 to address this
issue if the proposed reservation is not approved.

(i) The parties agree to not object to or to support the establishment of a reservation
with the conditions identified in paragraph C(4)(d) - (h).

RECEIVED
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D. Terms of AgreementApplication IS 84563 (Threemile Creek)

1. Potential future small storage ponds on private lands on ephemeral streams
in the Threemile Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Threemile Creek basin for the purposes of
maintaining or improving riparian areas on Threemile Creek, protecting instrearn
flows in Threemile Creek, and providing water for livestock and fire suppression.
While wildlife may incidentally use such small storage ponds, wildlife is not a
purpose for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84563, for purposes ofwater regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph D(l)(a) above up to a cumulative limit ofninety-two acre
feet (92 AF) ofwater as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Threemile Creek basin;

(ii) No such small storage pond may exceed fifteen acre feet (l 5AF).

(c) The parties clarify that the ponds identified in paragraphs D(l)(a) and (b) above
are to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in awater right permit. Ifa water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount ofwater authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 92 AF limit described in
paragraph D(l)(b) above.

(d) The parties clarify that the ponds identified in paragraph D(l)(a) - (c) may be
constructed either in channel or off channel on ephemeral streams in the
Threemile Creek basin.

(e) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock and fire suppression use, but
each not to exceed 15 AF in size, up to a cumulative limit of92 AF of

RECEIVED
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water. Such ponds must be constructed either in channel or offchannel
only on ephemeral streams in the Threemile Creek basin, and are to be
filled by natural runoffor flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds may be
developed.

(f) The parties agree that the conditions specified in paragraph D(l)(e)(i) above shall
replace the existing proposed condition.in the PFO and draft certificate regarding
livestock use for application IS 84563.

(g) The parties reserve the right to challenge any application for small storage ponds
referred tom this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

2. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84563
for purposes ofwater regulation to junior priority date water rights for human
consumption as may subsequently be authorized by OWRD not to exceed a
cumulative total of up to 0.05 cubic foot per second (.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(@) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

(d) The parties agree that the conditions specified in paragraph D(2)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use ofwater for human consumption for application IS 84563.

E. General Provisions

1. In signing this Agreement, the parties preserve any rights authorized b,y law not
expressly waived by this Agreement.

2. The Parties agree that the terms and conditions of thisAgreementshall be
incorporated into the Final Orders issued by OWRD in connection with IS 84562
and IS 84563, as shown ih the attached Draft Final Orders and Draft Certificates
(herein attached as AttachmentB)
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3. Upon issuance by OWRD of Final Orders and Certificates for IS 84562 and IS
84563 that conform to the attached Draft Final Orders and Draft Certificates, the
Parties agree that all issues raised in protests filed to applications IS 84562 and IS
84563 are resolved. In addition, the parties expressly waive any right to file
exceptions or to seek judicial review of such Final Orders or Certificates referred
to in paragraph E(2) above.

4. This Agreement is binding upon and inures to the benefit of the parties and their
respective heirs, executors, administrators, trustors, trustees, beneficiaries,
predecessors, successors, affiliated and related entities, officers, directors,
principals, agents, employees, assigns, representatives, and all persons, firms,
associations and corporations connected with them.

5. Each party to this Agreement represents, warrants, and agrees that the person who
executed this Agreement on its behalf has the full right and authority to enter into
this Agreement on behalf of that party and bind that party to the terms of the
Agreement.

6. The terms, provisions, conditions, and covenants of this Agreement are not
severable. If any term, provision, condition or covenant of this Agreement is held
by a court of competent jurisdictiou to be invalid, void, or unenforceable, the
parties agree to reconvene to renegotiate the terms of this Agreement.

7. This Agreement may be executed in several counterparts and all documents so
executed will constitute one Agreement, binding on the parties, notwithstanding
that the parties did not sign the same original or the same counterparts. Delivery
of an executed signature page to this Agreement by facsimile transmission is
effective as delivery of an original signed counterpart of this Agreement.

8. The parties agree that this Agreement has been reached through good faith
negotiations for the purpose of resolving legal disputes. The parties agree that no
offers or compromises made in the course ofnegotiations shall be construed as
admissions against interest and shall not be construed as establishing either legal
or policy precedence for any future actions.

9. The parties agree to each bear their own costs and attorney fees.

10. This Agreement is effective as of the date of the last signature hereto.

Ill Ill Ill
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TIM WOOD
Director
Oregon Parks and Recreation Department

DATE
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«
L~ PHILLIP C. (W'ARD
rv Director

Oregon Water Resources Department
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RICKKEPLER
Habitat Program Manager, Fish Div.
Oregon Department of Fish & Wildlife

DATE
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STACY DAVIES
Roaring Springs Ranch

DATE
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STEVE GRASTY
CountyJudge
Harney County Court

DAN NICHOLS
Commissioner
Harney County Court

JACKDRINKWATER
Commissioner
Harney County Court

DATE

DATE

DATE
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JOHN DEVOE
Executive Director
WaterWatch of Oregon

BILL MARLETT
Executive Director
Oregon Natural Desert Association

JOE S. WHITWORTH
Executive Director
Oregon Trout

DATE

DATE

DATE
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DANA R. SHUFORD
Burns District Manager
United States Bureau of Land Management

BARBARA SCOTT BRIER
Attorney Advisor
United States Department of Interior

DATE

DATE
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June 6, 2005

TO:

FROM:

SUBJECT:

STATE OF OREGON
WATER RESOURCES DEPARTMENT
INTEROFFICE MEMO

Phil Ward

TomPaul

Home CreekReservation Request andAvailable Water

We have been involved in settlement discussions regarding an instreamwater right and a
new storage application in the Home Creekbasin. One possibility for settlement is a
reservation for future storage. ORS 537.356 allows the Commission to reserve
unappropriatedwater for multipurpose storage for future economic development. The
Departmentmayprocess reservation requests for up to the amount ofunappropriated
water. When processing reservation requests, the Department begins the assessment by
looking at the 50 % exceedance flow infonnation generated by the water availability
model. This information is usually a conservative estimate of the amount of basin yield
that maybe available for storage. Use of the water availabilitymodel at 50% exceedance
for evaluatingwater reservation requests is not required by rule or statute. Other
hydrologic evaluations are often employed to estimate available unappropriatedwater
thatmay be available for storage.

In the determination ofmedian flow estimates, a base period is chosen and all the average
daily flows for a specific date are arranged fromhigh to low. The middle value, or
median, is selected as the 50% exceedance flow. Half of the flow values are above the
median, andhalf are below, so it is statistically valid to consider the median flow value as
being present or exceeded 50% of the time. An average flow value for the same data set
would be the sum of all the values divided by the total number ofdata used. The average
value thereby relates directly to volume or basin yield.

Stream flow can be highlyvariable, especially east of the Cascades in an area suchas
Home Creek. When determiningwater availability for a direct flow appropriation the
water availabilitymodel is used to determine when and howmuch live flow is available.
The appropriate statistic in this case is an exceedance stream flow because it is a flow rate
that exists 50% or 80% of the time. This statistic tells us how often to expect a given rate
of stream flow. This same information is normally not an accurate estimate ofbasin
yield, information that would be used to evaluate an application for storage (or
reservation for storage). More accurate results wouldnormally be derivedusing average
flow, or estimating average runofffromaverage precipitation.

In the case ofHome Creek, the reservation request is for 4,500 acre feet ofwater. Using
the water availabilitymodel and the 50% exceedance flows results in an estimate of 70
acre-feet ofwater available for storage. It is important to understand that this estimate is
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volume. Median flow is the flow that is expected 50% of the time, while average flow
relates to volume, or basin yield, and is a more appropriate method for estimating ·
available water for storage.

The department has additional hydrologic datawhich also can be used to determine the
basin yield and the amount ofunappropriated water. Staffcompared the 50% exceedance
flow generated from the water availability model to the volume generated by using
average precipitation data. These two differentmethods produce different results. The
50% exceedance approach results in 70 acre feet of available water, while the average
precipitation and resulting runoffmethod results in potential storage of over 16,000 acre­
feet.

The following table calculates unappropriated water using average monthly precipitation
and runoff information from National Resource Conservation Service (NRCS).

HomeCreek at themouth#84562

Ac-fVin runoff per sq mi SCS runoff (in) % runoff Area (sq-mi)

53.3 14 44.20% 36.66

MONTH Precipitation Equivalent Runoff Flow @ 50% Instream Existing Equivalent lnstream Potential
inches/month acre/foot acre/foot exceedance in water right water existing water right Runoff

per month per month CFS in CFS rights in water rights equivalent Subject to
CFS In AF acre foot Storage

per month

3.67 7171.10 3167.05 3.49 3.49 214.59 2952.46
3.71 7249.26 7.05 7.00 388.76 2812.81

October 2.07 4044.73 1786.32 3.15 3.15 193.69 1592.63
November 4.18 8167.63 3607.15 2.83 2.83 168.40 3438.75

December 3.71 7366.50 3253.34 2.91 2.91 178.93 3074.41

TOTALS 31.64 61941.1 27355.69 171.73 170.59 25860.00 10303.81 16717.70

j - Irrigation Season (NoWater Available)

The table shows that based on average precipitation water in excess of existing water
rights, including the instream water right, is available October through March. This will
vary year to year based on precipitation occurrences and other hydrologic factors. Based
on the average precipitation data there appears to be unappropriated water in the Home
Creek basin for the Department to accept and process a reservation request for 4,500 acre
feet ofwater.

RECEIVED
NOV 1 4 2005

WATER RESOURCES DEPT
SALEM OREGON

Attachment A 2 of2 pages
Settlement Agreement
IS 84562 & IS84563



BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter ofWater Right Application
· IS 84562 in the Name of the Oregon Parks
and Recreation Department
Applicant

Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

)
)
)
) FINAL ORDER INCORPORATING
) SETTLEMENT AGREEMENT
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

On October 17, 2000, Oregon Parks and Recreation Department submitted an
application to the Oregon Water Resources Department (OWRD) for an instream water
right certificate on Home Creek, for recreation and scenic attraction (Application IS
84562). On June 25, 2002, the OWRD issued a Proposed Final Order ("PFO")
proposing to approve the application for the proposed use in the following amounts in
cubic foot per second ("cfs"):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November,2005, a Settlement Agreement ("Agreement") was
reached among the Parties resolving the protests described above.

The certificate for appl ication IS 84562 shall include the following conditi ons:

For purposes of water regulation, this water right does not have
priority over junior priority date waterrigheRECRj$%%my
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock or fire
suppression use but each not to exceed 15AF in size, up to a
cumulative limit of 400AF ofwater. Such ponds may be
constructed either in channel or off channel only on ephemeral
streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application lS-84562 is APPROVED and a
certificate shall issue.

DATED this__day of , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department
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STATE OF OREGON

CERTIFICATE OFWATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source:

County:

Purpose:

Home Creek, tributary to Catlow Valley

Harney

Providing required stream flows for recreation and scenic attraction.

To be maintained in:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS AREA
(NE 1/4 NE 1/4, SECTION 17, T35$, R32E,W.M.); TO THE LOWER BOUNDARY
OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10, T35S, R32E,
W.M.)

The right is established underOregon Revised Statutes 537.341.

The date of priority is October 17, 2000.

The following conditions apply to the use of water under this certificate:

1. The right is limited to not more than the amounts, in cubic feet persecond, during
the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

2. The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

3. For purposes of water regulation, this water right does not have priority
overjunior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Recorded w saRECElEEyiont cervicate s1723.
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4. For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537 .211 or ORS 537.409 to store water on private lands
for livestock or fire suppression use but each not to exceed 15 AF in size, up to a
cumulative limit of 400 AF of water. Such ponds may be constructed either in
channel or off channel only on ephemeral streams in the Home Creek basin, and
are to be filled by natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose forwhich the ponds may be
developed.

5. The instream flow allocated pursuant to this water right is not in addition to other
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect
necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed thisday of
__ ,2005.

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record of Water Right Certificate number 81723.

File 1S84562

RECEIVED
UY 14 2005

WATER RESOURCES DEPT
SALEM. OREGON

Recorded in State Record of Water Right Certificate 81723.
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter ofWater Right Application
IS 84563 in the Name of the Oregon Parks
and Recreation Department
Applicant

Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

)
)
)
) FINAL ORDER INCORPORATING
) SETTLEMENT AGREEMENT
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

On October 17, 2000, the Oregon Parks and Recreation Department submitted
an application to the OregonWater Resources Department (OWRD) for an instream
water right certificate on Threemile Creek, for recreation and scenic attraction
(Application IS 84563). On June 25, 2002, the OWRD issued a Proposed Final Order
(PFO") proposing to approve the application for the proposed use in the following
amounts in cubic foot per second ("cfs"):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish andWildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November 2005, a Settlement Agreement ("Agreement") was
reached among the Parties resolving the protests described above.

The certificate for application IS 84563 shall include the following conditions:

AttachmentB 5 of 8 pages
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For purposes ofwater regulation, this water right does not have
priority over junior priority date water rights as may be subsequently
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock and fire
suppression use, but each not to exceed 15 AF in size, up to a
cumulative limit of 92 AF ofwater. Such ponds must be
constructed either in channel or offchannel only on ephemeral
streams in the Threemile Creek basin, and are to be filled by
natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds
may be developed.

For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application IS-84563 is APPROVED and a
certificate shall issue.

DATED thisday of , 2005.

Phillip C. Ward, Director
OregonWater Resources Department

RECEIVED
UY 1 4 7005

WATER RESOURCES DEPT
SALEM OREGON
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STATE OF OREGON

CERTIFICATE OFWATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source:

County:

Purpose:

Threemile Creek, tributary to Catlow Valley

Harney

Providing required stream flows for recreation and scenic attraction.

To be maintained in:

THREEMILE CREEK FROM THEWESTSECTION LINE OF SECTION 21 (SW 1/4 NW
1/4, SECTION 21, T35S, R32½E, W.M.); TO THE BOUNDARY OF THEWILDERNESS
AREA BOUNDARY (NW 1/4 NW 1/4, SECTION 25, T35S, R32E, W.M.)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is October 17, 2000.

The following conditions apply to the use of water under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN FEB MAR APR MAY JUN
4.85 5.66 7.89 11.5 11.4 6.89

JUL AUG SEP OCT NOV DEC
4.74 4.0 4.0 4.0 4.0 4.62

2. The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

3. For purposes ofwater regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD on private
land for human consumption not to exceed a cumulative total of 0.05 cfs and not
to exceed 0.005 cfs per household.

4. For purposes ofwater regulation, this water right does not have priority overjunior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands

Recor«easee.REGElVEpcenonce sr72A
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for livestock and fire suppression use, but each not to exceed 15 AF in size, up to
a cumulative limit of 92 AF of water. Such ponds must be constructed either in
channel oroff channel only on ephemeral streams in the Threemile Creek basin,
and are to be filled by natural runoff or flow. While wildlife may incidentally use
such small storage ponds, wildlife is not a purpose forwhich the ponds may be
developed.

5. The instream flow allocated pursuant to this water right is not in addition to other
instream flows created by a priorwater right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lowerend of the stream reach to protect
necessary flows throughout the reach.

Witness the signature of the Water Resources Directoraffixed this day of
_, 2005.

DRAFT - DO NOTSIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record ofWater Right Certificate number 81724.

File 1S84563

RECEIVED
Attachment B 8 of 8 pages
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HARDYMYERS
AttorneyGeneral

DEPARTMENT OF JUSTICE
GENERALCOUNSEL DIVISION

December 23, 2005

Deputy Attorney General

Daina Upite
Administrative Law Judge
Office ofAdministrative Hearings
P.O. Box 14020
Salem, OR 97309-4020

Re: In the Matter ofWater Right ApplicationGw0n the name ofthe Oregon
Department ofParks and Recreation
DOJ File No.: 690202 GN0835-03

Dear ALJ Upite:

Enclosed is a copy ofthe signed settlement agreement resolving the protests in the above­
referenced matter. This agreement resolves all of the issues in the contested case which is
hereby withdrawn from the Office ofAdministrativeHearings.

Thank you for presiding over this matter while itwas before you and for your patience
during the settlement process.

Sincerely,

lutee
ReneeMoulun
Assistant Attorney General
OfAttorneys for the Oregon
Water Resources Department

RMI :nn1/GENO8309

Cc: (w/o enclosure) Tim Wood
Phil Ward
Dwight French
Steven Shipsey
Rick Kepler
Jas Adams
Karen Russell
Barbara Scott-Brier
Martha Pagel
Stephanie Parent
Ron Yockim

RECEIVED
DEC 7 at, 7

WATER RESOUHcESEtSALEM, OREG@N
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BEFORETHE OREGONWATERRESOURCES DEPARTMENT

Harney County Court
Protestant

WaterWatch ofOregon
Protestant

Roaring Springs Ranch, Inc.
Protestant

Oregon Department ofFish & Wildlife
Intervenor

RECEIVED
0E 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

SETTLEMENTAGREEMENT

In theMatter ofWater Right Applications )
IS 84562 and IS 84563 in theName of the )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Oregon Parks and Recreation
Department
Applicant

United States Department of Interior
Bureau ofLand Management

Intervenor

The Oregon Water Resources Department ("OWRD"), the Oregon Parks and Recreation
Department ("OPRD), Roaring Springs Ranch, Inc., Harney County Court, WaterWatch
ofOregon, Oregon Natural Desert Association and Oregon Trout ("WaterWatch"), the
Oregon Department ofFish and Wildlife ("ODFW") and United States Department of
Interior, Bureau ofLand Management ("BLM"), collectively referred to as the "Parties"
to this Agreement, enter into this Settlement Agreement ("Agreement") and hereby
stipulate and agree as follows.

A. Background of This Agreement

1. Application IS 84562 (Home Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instreamwater right certificate, on Home Creek, for recreation and scenic
attraction (Application IS 84562). On June 25, 2002, the OWRD issued a
Proposed Final Order ("PFO") proposing to approve the application for the
proposed use in the following amounts in cubicfoot per second ("cfs"):•

JAN FEB MAR APR MAY JUN JUL AUG SEP
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03

OCT NOV DEC
3.15 2.83 2.91

Page I of 16-SETTLEMENT AGREEMEN
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(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office ofAdministrative Hearings and ODFW and BLM were granted party
status.

2. Application IS 84563 (Threemile Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Tbreemile Creek, for recreation and scenic
attraction (Application IS 84563). On June 25, 2002, the OWRD issued a
Proposed Final Order ("PFO") proposing to approve the application for the
proposed use in the following amounts in cfs:

JAN FEB MAR APR MAY JUN JUL AUG SEP
4.85 5.66 7.89 I 1.5 11.4 6.89 4.74 4.0 4.0

OCT NOV DEC
4.0 4.0 4.62

(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office ofAdministrative Hearings and ODFW and BLM were granted party
status.

3. Agreement to settle

(a) On the basis ofnumerous settlement discussions, the parties agree that the
protests against applications IS 84562 and IS 84563 may be resolved on the
following terms.

B. Modification of the process when agencies file for instream water rights

1. OPRD and ODFW will enter into a Memorandum ofAgreement ("MOA") with
OWRD wherein the three state agencies agree that any future application for an
instream water right will include written documentation ofhow the agency
applying for an instream water right has complied with the requirements
contained in its own administrative rules for instream water rights, including
application of the required methods to determine the requested flows.

2. OWRD will propose the written documentation requirement ofthe MOA as a rule
within 180 days of signing this settlement agreement. Any final rule adopted by
Oregon Water Resources Commission will replace theMOA.

3. The parties clarify that any rulemaking described in paragraphB(l) and (2) above
will not add any additional substantive requirements to the rules governing
OPRD's or ODFWs instream application process, but that the intent is to assure
that OWRD receive documentation of the methodology by whichquantification
of requested flows is calculated or achieved. RECEIVED

Page 2 of16-SETTLEMENTAGREEMENT(IS 84562 and IS 84563)
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C. Terms of theAgreement for Application IS 84562 (Home Creek)

1. Amendment of reach on Home Creek subject to an instream water
right

(a) OPRD will draft a letter to OWRD amending its application IS 84562 such that
the reach for the instream water right is described as follows:

HOME CREEKFROM UPPER BOUNDARY OF THE STEENS WILDERNESS
AREA (SE 1/4 NE 1/4, SECTION 17, T35S, R32½E, W.M.); TO THE LOWER
BOUNDARY OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/A, SECTION 10,
T35S, R32E, W.M.)

2. Potential future small storage ponds on private lands on ephemeral streams
in the Home Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Home Creek basin for the purposes of
maintaining or improving riparian areas on Home Creek, protecting instream
flows in Home Creek, or providing water for livestock or fire suppression. While
wildlife may incidentally use such small storage ponds, wildlife is not a purpose
for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application 1S
84562, for purposes of water regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph C(2)(a) above, up to a cumulative total of four-hundred
acre feet (400 AF) ofwater as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Home Creek Basin;

(ii) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) above are
to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. Ifawater right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount ofwater authorized for the initial fill, plus subsequentpond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 400 AF limit described in
paragraph C(2)(b) above.

Page 3 of 16- SETTLEMENT AGREEMENT (IS 84562 and IS 84563)
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(d) The parties clarify that the ponds identified inparagraph C(2)(a) and (b) may be
constructed either offchannel or in channel on ephemeral streams in the Home
Creek basin. The parties intend that, to the extent possible, the ponds authorized
under this provisionwill be constructed in natural draws or on ephemeral streams,
in order to avoid the need for mechanical diversion or by-pass flowstructures or
devices.

(e) Any final order and certificate issuing from application IS 84562 will contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRDpursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use but each
not to exceed 15 AF in size, up to a cumulative limit of400 AF ofwater.
Such pondsmay be constructed either in channel or offchannel only on
ephemeral streams in the Home Creek basin, and are to be filled by natural
runoffor flow. While wildlife may incidentally use such small storage
ponds, wildlife is not a purpose for which the pondsmay be developed.

(f) The parties agree that the condition specified in paragraph C(2)(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84562.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the tenns of this agreement qr any applicable law
or regulation.

3. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84562
for purposes ofwater regulation to junior priority date water rights for human
consumption as may be subsequently authorized by OWRDon private land not to
exceed a cumulative total ofup to 0.05 cubic foot per second (0.05 cfs).

(b) Theparties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84562 shallcontain the
following Specific Condition:

(i) For purposes ofwater regulation, thiswater right doesnot have priority
overjunior priority date water rights as may be subsequently authorized
by OWRDon private land for human consumption not to exceed a
cumulative total of0.05 cfs and not to exceed 0.005 cfsper household.

RECEIVED
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(d) The parties agree that the conditions specified in paragraph C(3)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use ofwater for human consumption for application IS 84562.

4. Large storage facility

(a) OWRD, OPRD, ODFW, BLM, Roaring Springs Ranch and Harney County Court
agree for the purposes of this Agreement to use the OWRD's "precipitation over
drainage basin area" methodology described in its Memorandum to Phil Ward
fromTom Paul, dated June 6, 2005, incorporated by reference herein (and
attached hereto as AttachmentA), and stipulate that based on that methodology,
four-thousand-five-hundred-fifty acre feet (4550 AF) ofwater is available for a
reservation pursuant to ORS 537.356 (reservation ofwater for multipurpose
storage uses) in the Home Creek basin area as the Home Creek basinis defined by
OWRD.

(b) WaterWatch expressly does not stipulate that 4550 AF ofwater is available for
future storage in theHome Creek basin area. WaterWatch reserves the right to
challenge water availability relating to any application for water storage, with the
exception ofpotential future small storage referred to in paragraph C(2)(a)-(f)
above. In reserving this right to challenge water availability, WaterWatch
acknowledges that the proposed reservation will include a specific finding relating
to water availability.

(c) Hamey County Court may file a request for reservation ofwater for multipurpose
storage on Home Creek.

(d) In addition to the requirements ofORS chapter 537 and applicable rules, OWRD
will only issue an order approving an application for a permit to storewater in the
Home Creek basin reserved under any reservation if it first finds:

(@) The proposed reservoir and any water rights secondary to the storage right
are consistentwith the purpose and intent of the reservation following
consultation with Harney County Court;

(ii) The proposed reservoir and any water rights secondary to the storage right
will protect instreamvalues, including but not limited to instream flows
and water quality based upon a written assessment of these values
developed in consultation with ODFWand DEQ; and,

(iii) Whether minimum bypass flows are required.

(e) Any final order approving an application for apermit to store water as described
paragraph C(4)(d) above shall contain the findings required in paragraph 0(4)(cl)
and also contain conditions setting an appropriate storage season and conditions

RECEIVED
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necessary to ensure no injury to senior water rights (including IS 84562) and to
protect instream values.

(D) Effective date of reservation rules:

(i) Any reservation ofwater requested by Harney County Court shall be
effective for twenty (20) years from the date of the final rule granting the
reservation, unless the effective date has been extended by further
rulemaking of the Water Resources Commission.

(ii) The expiration of the Home Creek basin reservation rule shall not affect
pending applications that have been received and deemed complete and
not defective by the OWRD pursuant to ORS 537.150(2), prior to the
expiration date of the rules.

(g) Progress Reports

(i) Ifthe OWRD has not received applications for multipurpose reservoir
permits for the full quantity of reserved water in the Home Creek basin
within five years of the final rule granting the reservation, the OWRD will
provide the parties with a progress report on the development of the
reservations. The OWRD will continue to provide progress reports at
five-year intervals while the reservation is in effect unless OWRD receives
applications for multipurpose reservoir permits for the full quantity of
reserved water.

(h) Roaring Springs Ranch agrees to withdraw its existing applications R 84576 and
S 84577 within fifteen (15) days of the effective date of a reservation consistent
with the terms ofthis Agreement, but preserves its right to seek the water (4550
AF of storage for supplemental irrigation of 5700.2 acres) described in R 84576
and S 84577 under the reservation. Roaring Springs Ranch further agrees to put
its application on hold pending the outcome of the reservation. Ifthe proposed
reservation is not approved by the Water Resources Commission and established
by rule, Roaring Springs Ranch shall not be required to withdraw its pending
applications R 84576 and S 84577, and OWRD, OPRD, ODFW, BLM,Roaring
Springs Ranch and Harney County Court agree that for purposes of this
Agreement, the OWRD's determination ofwater availability shall be in
accordance with the June 6, 2005 memorandum from Tom Paul to Phil Ward
referenced above in paragraph C(4)(a). WaterWatch does not agree that the June
6, 2005, memorandum referenced in paragraph C(4)(a) is the appropriate water
availability analysis and reserves the right to challenge water availability in any
further proceedings regarding applications R 84576 and S 84577 to address this
issue if the proposed reservation is not approved.

(i) The parties agree to not object to or to support the establishment of a reservation
with the conditions identified in paragraph C(4)d) -(h).

Page 6 of 16-SETTLEMENTAGREEMENT (IS 84562 and IS 84563)
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D. Terms ofAgreementApplication IS 84563 {Threemile Creek)

1. Potential future small storage ponds on private lands on ephemeral streams
in the Threemile Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Threernile Creek basin for the purposes of
maintaining or improving riparian areas on Threemile Creek, protecting instream
flows in Threemile Creek, and providing water for livestock or fire suppression.
While wildlife may incidentally use such small storage ponds, wildlife is not a
purpose for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84563, for purposes ofwater regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph D(l)(a) above up to a cumulative limit of ninety-two acre
feet (92 AF) ofwater as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Threemile Creek basin;

(ii) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraphs D(l)(a) and (b) above
are to be filled by natural run offor flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. Ifa water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount of water authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 92 AF limit described in
paragraph D(l)(b) above.

(d) The parties clarify that the ponds identified in paragraph D(l,)(a)- (c) may be
constructed either in channel or offchannel on ephemeral streams in the
Threemile Creek basin. The parties intend that, to the extent possible, the ponds
authorized under this provision will be constructed in natural draws or on
ephemeral streams, in order to avoid the need for mechanical diversion or by-pass
flow structures or devices.

(e) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized

RECEIVED
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by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
.store water on private lands for livestock or fire suppression use, but each
not to exceed 15 AF in size, up to a cumulative limit of 92 AF ofwater.
Such ponds must be constructed either in channel or offchannel only on
ephemeral streams in the Threemile Creek basin, and are to be filled by
natural runoffor flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

(f) The parties agree that the conditions specified in paragraph D(l )(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84563.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

2. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84563
for purposes ofwater regulation to junior priority date water rights for human
consumption as may subsequently be authorized by OWRD not to exceed a
cumulative total of up to 0.05 cubic foot per second (.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

(d) The parties agree that the conditions specified in paragraph D(2)c)(i) above shall
replace the existing proposed condition in the PFO and draftcertificate regarding
use ofwater for human consumption for application IS 84563.

E. General Provisions

1. In signing this Agreement, the parties preserve any rights authorized by law not
expressly waived by this Agreement.

Page 8 of 16 -SETTLEMENTAGREEMENT(IS 84562 and IS 84563)
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2. The Parties agree that the terms and conditions of this Agreement shall be
incorporated into the Final Orders issued by OWRD in connection with IS 84562
and IS 84563, as shown in the attached Draft Final Orders and Draft Certificates
(herein attached as Attachment B)

3. Upon issuance by OWRD of Pinal Orders and Certificates for IS 84562 and IS
84563 that conform to the attached Draft Final Orders and Draft Certificates, the
Parties agree that all issues raised in protests filed to applications IS 84562 and IS
84563 are resolved. In addition, the parties expressly waive any right to file
exceptions or to seekjudicial review of such Final Orders or Certificates referred
to in paragraph E(2) above.

4. This Agreement is binding upon and inures to the benefit of the parties and their
respective heirs, executors, administrators, trustors, trustees, beneficiaries,
predecessors, successors, affiliated and related entities, officers, directors,
principals, agents, employees, assigns, representatives, and all persons, firms,
associations and corporations connected with them.

5. Each party to this Agreement represents, warrants, and agrees that the person who
executed this Agreement on its behalf has the full right and authority to enter into
this Agreement on behalf of that party and bind that party to the terms of the
Agreement.

6. The terms, provisions, conditions, and covenants of this Agreement are not
severable. If any term, provision, condition or covenant of this Agreement is held
by a court of competent jurisdiction to be invalid, void, or unenforceable, the
parties agree to reconvene to renegotiate the terms of this Agreement.

7. This Agreement may be executed in several counterparts and all documents so
executed will constitute one Agreement, binding on the parties, notwithstanding
that the parties did not sign the same original or the same counterparts. Delivery
of an executed signature page to this Agreement by facsimile transmission is
effective as delivery of an original signed counterpart of this Agreement.

8. The parties agree that this Agreement has been reached through good faith
negotiations for the purpose of resolving legal disputes. The parties agree that no
offers or compromises made in the course or negotiations shall be construed as
admissions against interest and shall not be construed as establishing either legal
or policy precedence for any future actions.

9. The parties agree to each bear their own costs and attorney fees.

10. This Agreement is effective as of the date of the last signature hereto.

Ill Ill Ill
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Director
Oregon Parks and Recreation Department
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I - Director

Oregon Water Resources Department

?[6/o5
DATE'
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DATE

Director
Oregon Department of Fish &Wildlife
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R0BERTT.SANDER.s>-'
Roaring Springs Ranch, Inc.
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DATE
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Attorney on Behalfo
Harney County Co
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JO DEVOE
Executive Director
WaterWatch ofOregon

Executive Director
Oregon Natural Desert Association

tive Director
on Trout

l2ale
nf!mt

21 Na OS
DATE
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..."DANA R. SHUFORD
Bums District Mana:
United States Bureau of Land Management

£Sol..@
BARBARA SCOTT BRIER
Attorney Advisor
United States Department of Interior

/a./s/os:-
DATE
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SALEM, OREGON
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June 6, 2005

TO:

FROM:

SUBJECT:

STATE OF OREGON
WATER RESOURCES DEPARTMENT.
INTEROFFICE MEMO

PhilWard

Tom Paul

Home CreekReservationRequest andAvailable Water

We have been involved in settlement discussions regarding an instreamwater right and a
new storage application in the Home Creekbasin. One possibilityfor settlement is a
reservation for future storage. ORS 537.356 allows the Commission to reserve
unappropriatedwater for multipurpose storage for future economic development. The
Departmentmayprocess reservation requests for up to the amount ofunappropriated
water. Whenprocessing reservation requests, the Department begins the assessment by
looking at the 50 % exceedance fl.ow information generated by the water availability
model. This information is usually a conservative estimate of the amount ofbasin yield
that maybe available for storage. Use of the water availabilitymodel at 50% exceedance
for evaluatingwater reservation requests is not requiredbyrule or statute. Other
hydrologic evaluations are often employedto estimate available unappropriatedwater
that maybe available for storage.

In the determination ofmedian fl.ow estimates, a base period is chosen and all the average
daily flows for a specific date are arranged fromhigh to low. The middle value, or
median, is selected as the 50% exceedance flow. Halfof the flow values are above the
median, and halfare below, so it is statisticallyvalidto consider the median flow value as
beingpresent or exceeded 50% of the time. An average fl.ow value for the same data set
would be the sum ofall the values divided bythe total number of data used. The average
value thereby relates directly to volume or basinyield.

Stream flow can be highly variable, especiallyeast of the Cascades in an area such as
Home Creek. Whendeterminingwater availability for a direct flow appropriation the
water availabilitymodel is used to determine when and howmuch live flow is available.
The appropriate statistic in this case is an exceedance stream flow because it is a flow rate
that exists 50% or 80% of the time. This statistic tellsus how often to expect a given rate
of stream flow. This same information is normallynot an accurate estimate ofbasin
yield, informationthat would be used to evaluate an application for storage (or
reservation for storage). More accurate results wouldnormally be derived using average
flow, or estimating average runofffromaverage precipitation.

In the case ofHome Creek, the reservation request is for 4,500 acre feet ofwater. Using
the water availabilitymodel and the50% exceedance flows results man estimate of 70
acre-feet ofwater available for storage. It is important to understand that this estimate is
based onmedian flow, a statistic best used in relation to live flow, not basin yield or

RECEIVED
DEC 2 72005
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volume. Median flow is the flow that is expected 50% of the time, while average flow
relates to volume, or basinyield, andis a more appropriate method for estimating
available water for storage.

The departmenthas additionalhydrologicdatawhich also canbe usedto determine the
basinyield and the amount ofunappropriatedwater. Staffcomparedthe 50% exceedance
flow generated from thewater availabilitymodel to the volume generatedbyusing
average precipitation data. These two differentmethods produce different results. The
50% exceedance approachresults in70 acre feet of available water, while theaverage
precipitation andresultingrunoffmethod results in potential storage ofover 16,000 acre­
feet

The following table calculates unappropriatedwater using average monthlyprecipitation
andrunoffinformation fromNational Resource Conservation Service (NRCS).

Home Creek at the mouth # 84562

Ac-ft/in runoff per sq ml SGS runoff (in} % runoff Area (sq-ml}

53.3 14 44.20% 36.66

MONTH Precipitation Equivalent Runoff Flow @ 50% Instream Existing Equivalent lnstream Potential

inches/month acre/foot acre/foot exceedance in waterright water existing water right Runoff

per month permonth CFS in CFS rights In water rights equlvalent Subject to
CFS in AF acre root Storage

permonth

3.67 7171.10 3167.05 3.49 3.49 214.59 2952.46

3.71 7249.26 7.05 7.00

October 2.07 4044.73 1786.32 3.15 3.15 193.69 1592.63

November 4.18 8167.63 3607.15 2.83 2.83 168.40 3438.75

December 3.71 7366.50 3253.34 2.91 2.91 178.93 3074.41

TOTALS 31.64 61941.1 27355.69 171.73 170.59 25860.00 10303.81 16717.70

[TgTEEmu@Eg-noon season NowaterAvatate

The table shows that based on average precipitationwater in excess of existingwater
rights, including the instreamwater right, is available October through March. This will
vary year to year basedon precipitation occurrences and other hydrologic factors. Based
on the average precipitation data there appears to be unappropriatedwater in the Home
Creekbasin for the Department to accept andprocess a reservation request for 4,500 acre
feet ofwater.
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BEFORETHE OREGON WATER RESOURCES DEPARTMENT

In the Matter ofWater Right Application
IS 84562 in the Name of the Oregon Parks
and Recreation Department
Applicant

Roaring Springs Ranch, Inc.
Protestant

Hamey County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

)
)
)
) FINAL ORDER INCORPORATING
) SETTLEMENT AGREEMENT
)
)
)
)
)
)
)
)
)
)

, RECEIVED
, oEc 272005
) WATER RESOURCES DEPT

SALEM, OREGON

On October 17, 2000, Oregon Parks and Recreation Department submitted an
application to the Oregon Water Resources Department (OWRD) for an instream water
right certificate on Home Creek, for recreation and scenic attraction (Application IS
84562). On June 25, 2002, the OWRD issued a Proposed Final Order (PFO")
proposing to approve the application for the proposed use in the following amounts in
cubic foot per second ("cfs"):

JAN FEB. MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and SLM were granted party status.

On November . , 2005, a Settlement Agreement ("Agreement) was
reached among the Parties resolving· the protests described above.

The certificate for application IS 84562 shall include the following conditions:

For purposes ofwater regulation, this water right does not have
priority over junior priority date water rights as may, be subsequently

· AttachmentB 1of4 pages
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock or fire
suppression use but each not to exceed 15AF in size, up to a
cumulative limit of 400AF ofwater. Such ponds may be
constructed either in channel or off channel only on ephemeral
streams in the Home Creek basin, and are to be filled by natural
runoffor flow. Whilewildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

For purposes ofwater regulation, this water right does not have priority
over junior priority datewater rights as may be subsequently authorized
by OWRO on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application IS-84562 is APPROVED and a
certificate shall issue.

DATED thisday of , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department

RECEIVED
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STATE OFOREGON

CERTIFICATE OFWATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source:

County:

Purpose:

Home Creek, tributary to Catlow Valley

Hamey

Providing required stream flows for recreation and scenic attraction.

To be maintained in:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS AREA
(SE 1/4 NE 1/4, SECTION 17, T35S, R32½E, W.M.); TO THE LOWER BOUNDARY
OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10, T35S, R32E,
W.M.)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is October 17, 2000.

The following conditions apply to the use ofwater under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

2.

3.

The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

For purposes ofwater regulation, thiswater right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household. WATER RESOURCESDEPT

SALEM, OREGON

Recorded in State Record ofWater Right Certificate 81723.
Attachment B 3 of4 pages
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4. For purposes ofwater regulation, thiswater right does not have priority over junior
priority date Water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands
for livestock or fire suppression use but each not to exceed 15 AF in size, up to a
cumulative limit of 400 AF ofwater. Such ponds may be constructed either in
channel or off channel only on ephemeral streams in the Home Creek basin, and
are to be filled by natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds may be
developed.

5. The instream flow allocated pursuant to this water right is not in addition to other
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect
necessary flows throughout the reach.

Witness the signature of theWater Resources Director affixed thisday of
__ , 2005.

DRAFT -DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record ofWater Right Certificate number 81723.

File 1S84562

RECEIVED
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter ofWater Right Application
IS 84563 in the Name ofthe Oregon Parks
and Recreation Department
Applicant

Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch ofOregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureauof Land Management
Intervenor

)
)
)
) FINAL ORDER INCORPORATING
) SETTLEMENT AGREEMENT
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEC 2 72005

RECEIVED

WATER RESOURCES DEPT
SALEM, OREGON

On October 17, 2000, the Oregon Parks and Recreation Department submitted
an application to the Oregon Water Resources Department (OWRD) for an instream
water right certificate on Threemile Creek, for recreation and scenic attraction
(Application IS 84563). On June 25, 2002, the OWRD issued a Proposed Final Order
(PFO) proposing to approve the application for the proposed use in the following
amounts in cubic foot per second ("cfs°):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney CountyCourt and WaterWatch. OWRDalso received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and SLM were granted party status.

On November 2005, a SettlementAgreement ("Agreement") was
reached among the Parties resolving the protests described above.

The certificate for application IS 84563 shall include the following conditions:

For purposes ofwater regulation, this water right does not have
priority over junior priority datewater rights as may be subsequently

Attachment C 1of4 pages
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to storewater on private lands for livestock or fire

. suppression use, but each not to exceed 15 AF in size, up to a
cumulative limit of 92 AF ofwater. Such ponds must be
constructed either in channel or off channel only on ephemeral
streams in the Threemile Creek basin, and are to be filled by
natural runoffor flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds
may be developed.

For purposes ofwater regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application IS-84563 is APPROVED and a
certificate shall issue.

DATED thisdayof , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department

RECEIVED
DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON
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STATE OF OREGON

CERTIFICATE OFWATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source:

County:

Purpose:

Threemile Creek, tributary to Catlow Valley

Hamey

RECEIVED
0EC 2 7 2005

. . . . . . WATERRESOURCES DEPTProviding required stream flows for recreation and scenic attraction. SALEM, OREGON

To be maintained in:

THREEMILE CREEK FROM THEWESTSECTION LINE OFSECTION 21 (SW 1/4 NW
1/4, SECTION 21, T35S, R32½E, W.M.); TO THE BOUNDARY OFTHEWILDERNESS
AREA BOUNDARY (NW 1/4 NW 1/4, SECTION 25, T35S, R32E, W.M.)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is October 17, 2000.

The following conditions apply to the use ofwater under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

2. The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources ·
Commission.

3. For purposes ofwater regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD on private
land for human consumption not to exceed a cumulative total of 0.05 cfs and not
to exceed 0.005 cfs per household.

4. For purposes ofwater regulation, this water right does not have priority overjunior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands

Recorded in State Record ofWater Right Certificate 81724.
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for livestock or fire suppression use, but each not to exceed 15 AF in size, up to a
cumulative limit of 92 AF ofwater. Such ponds must be constructed either in
channel or off channel only on ephemeral streams in the Threemile Creek basin,
and are to be filled by natural runoff or flow. While wildlife may incidentally use
such small storage ponds, wildlife is not a purpose for which the ponds may be
developed.

5. The instream flow allocated pursuant to this water right is not in addition to other
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect
necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this dayof
, 2005.

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record ofWater Right Certificate number 81724.

File IS84563

RECEIVED
DEC 2 7 2005

WATER RESOURCESDEPT
SALEM, OREGON

Recorded in State Record ofWater Right Certificate c

Attachm pages
Settlemen
IS84562



Memo Oregon Water Resources Department
Water Rights & Adjudication Division

To:

From:

RE:

Settlement Parties
Home Creek/Threemile Creek Settlement Agreement

Dwight French, Administrator Ds,[}4
waterRights & Adjudicationpi""
Transmittal ofFinal Signed Agreement
Final Orders and Certificates for Two Instream Water Rights

January 10, 2006

Please find attached a copy of the signed settlement agreement as well as copies of the final orders and
certificates for the Home Creek and Threemile Creek instream water rights.

I want to thank all of you for your contributions to the process that led to achieving a settlement
agreement. I know that every party has to be a contributor or "giver" in order for these multi-party
settlements to end in a settlement. So, thanks for giving.

I especially want to thank Renee Moulon (and Shannon O'Fallon before her) who guided and navigated
and nudged all of us along during these past few months.

Page 1 of 1
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STATE OF OREGON
FOR THE

OREGON WATER RESOURCES DEPARTMENT

In the Matter ofWater Right Application
IS 84562 in theName of the Oregon
Department ofParks and Recreation
Applicant

vs.
Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon'
Protestant

Oregon Department ofFish &Wildlife
Intervenor

United States Department oflnterior
Bureau of Land Management

Intervenor

(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(

ORDER SETTING SECOND
SETTLEMENT STATUS
CONFERENCE

)±,ersds,
#e+ ,,

(;;.d1 .. .~~~- : •
A settlement status conference was held b: ( kt.. at

9.00 a.m., with Administrative Law Judge Dain . rG Es<ii e
Moulun for Oregon Water Resources Departme k, h: r
Oregon Parks and Recreation Department, Ma1-----..ov«coosrung>raucnu,run
Yockim for Hamey County Court, Stephanie Parent for WaterWatch, Rick Kepler for Oregon
Department of Fish and Wildlife, and Darren Brumback for the United States Department of
Interior, Bureau of Land Management.

Ms. Moulun reported on behalf of all the participants that another 30 days is needed to
finalize the agreement. Accordingly, another settlement status conference will be held
November 14, 2005, beginning at 9 a.m., by telephone. To access the conference, please dial
503-378-5680 and, when prompted, dial 8503021 as the access code.

1 Oregon Natural Desert Association and Oregon Trout joined WaterWatch ofOregon in filing a single,jointprotest
in this matter. All three organizations share acommon interest in this matter andspeakwith a singular voice,
through WaterWatch ofOregon.
In theName ofOregon Dept. ofParks and Recreation, IS 84562
Order Setting Second Settlement Status Conference
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STATE OF OREGON

FORTHE
OREGONWATERRESOURCES DEPARTMENT

In the Matter ofWater Right Application
IS 84562 in the Name of the Oregon
Department of Parks and Recreation
Applicant

vs.
Roaring Springs Ranch, Inc.
Protestant

Hamey County Court
Protestant

WaterWatch ofOregon 1

Protestant

Oregon Department of Fish &Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management

Intervenor

(
(
(
(
(
(
(
(
(
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(
(
(
(
(
(
(
(
(
(

ORDERSETTING SECOND
SETTLEMENT STATUS
CONFERENCE

A settlement status conference was held by telephone on October 18, 2005, beginning at
9:00 a.m., with Administrative Law Judge Daina Upite presiding. Participating were Renee
Moulun for Oregon Water Resources Department, Steve Shipsey and Shelley McIntyre for
Oregon Parks and Recreation Department, Martha Pagel for Roaring Springs Ranch, Ron
Yockim for Harney County Court, Stephanie Parent for WaterWatch, Rick Kepler for Oregon
Department of Fish and Wildlife, and Darren Brumback for the United States Department of
Interior, Bureau of Land Management.

Ms. Moulun reported on behalf of all the participants that another 30 days is needed to
finalize the agreement. Accordingly, another settlement status conference will be held
November 14, 2005, beginning at 9 a.m., by telephone. To access the conference, please dial
503-378-5680 and, when prompted, dial 8503021 as the access code.

1 Oregon NaturalDesert Associationand Oregon TroutjoinedWaterWatch ofOregon in filing a single, joint protest
in this matter. All three organizations share a common interest in this matter and speak with a singularvoice,
through WaterWatch ofOregon.
In theName ofOregon Dept. ofParks and Recreation, IS 84562
Order Setting Second Settlement Status Conference
Page 1 of 2
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Please do not call before the time set for the conference. If you experience difficulty
making the connection, please hang up and call Stacey Silbernagel at 503-947-1814.

IT IS SO ORDERED.

Date: November 1. 2005

IntheName ofOregon Dept. ofParks andRecreation, IS 84562
Order Setting Second Settlement Status Conference
Page 2 of2



CERTIFICATE OF SERVICE

I hereby certify that on November I, 2005, I served a true copy of the following: ORDER
SETTING SECOND SETTLEMENT STATUS CONFERENCE, by depositing the same in
the U.S. Post Office, Salem, Oregon 97309, with first class postage prepaid thereon, and
addressed to:

TimWood, Director
Oregon Parks and Recreation
725 Summer StreetNE, Suite C
Salem, OR 97301
Tim.Wood@state.or.us

Steven Shipsey
Oregon Department of Justice
General Counsel, Natural Resources
1162 Court Street NE
Salem, OR 97301
(503) 947-4500
(503) 378-3802
steve.shipsey@doj .state.or.us

Rick Kepler, Habitat ProgramManager
Oregon Dept. of Fish &Wildlife
Fish Division
3406 Cherry Avenue NE
Salem, OR 97303
Phone: (503) 947-6084
Fax: (503) 947-6070
rick._i.kepler@state.or.us

ShelleyMcIntyre
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201
Phone: (503) 229-5725
Fax: (503) 229-5797
she! I ey.mcintyre@doj.state.or.us

Karen Russell
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BEFORE THEOFFICE OFADMINISTRATIVEHEARINGS
STATE OFOREGON

FORTHE
OREGONWATERRESOURCES DEPARTMENT

ORDER SETTING SETTLEMENT
STATUS CONFERENCE

United StatesDepartment of Interior
Bureau ofLand Management

Intervenor

Oregon Department ofFish &Wildlife
Intervenor

Harney County Court
Protestant

WaterWatch ofOregon 1

Protestant

In the Matter ofWater RightApplication
IS 84562 in theName of the Oregon
Department ofParks and Recreation
Applicant

vs.
Roaring Springs Ranch, Inc.
Protestant

A Pre-hearing Conference was held by tel it
10:00 a.m., with Administrative Law Judge Dain d7 e
Moulun for Oregon Water Resources Departm i
Recreation Department, Martha Pagel for Roarin_-+-··vr«or, inrucxu1or 1arney
County Court, Stephanie Parent for WaterWatch, Rick Kepler for Oregon Department of Fish
and Wildlife, and Barbara Scott-Brier and Darren Brumback for the United States Department of
Interior, Bureau of Land Management.

Ms. Moulun reported on behalf of all the participants that settlement discussions are
proceeding well, and that they are in the process of completing an agreement. A single
substantive issue remains to be resolved, which the participants expect will be resolved in the
next week. Thereafter, all participants will need to sign the agreement, and obtaining approval
from the Department of the Interior is likely to take at least 30 days. Therefore, because it is
likely that this matter will be settled, the hearing now set to begin October 18, 2005 will be a
settlement status conference.

'Oregon Natural DesertAssociation and Oregon Trout joinedWaterWatch of Oregon in filinga single, joi.nt protest
in this matter. All three organizations share a common interest in this matter and speakwith a singular voice,
through WaterWatch ofOregon.
In the Name ofOregon Dept. ofParks andRecreation, IS 84562
Order Setting Settlement Status Conference
Page I of2
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATEOF OREGON

FOR THE
OREGONWATER RESOURCES DEPARTMENT

RECEIVED
SEP 07 2005

WATER RESOURCES DEPT
SALEM, OREGON

In the Matter ofWater RightApplication
IS 84562 in the Name of the Oregon
Department ofParks and Recreation
Applicant

vs.
Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch ofOregon'
Protestant

Oregon Department of Fish &Wildlife
Intervenor

United States Department of Interior
Bureau ofLand Management

Intervenor
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ORDER SETTING SETTLEMENT
STATUS CONFERENCE

A Pre-hearing Conference was held by telephone on September 2, 2005, beginning at
10:00 a.m., with Administrative Law Judge Daina Upite presiding. Participating were Renee
Moulun for Oregon Water Resources Department, Steve Shipsey for Oregon Parks and
Recreation Department, Martha Pagel for Roaring Springs Ranch, Ron Yockim for Harney
County Court, Stephanie Parent for WaterWatch, Rick Kepler for Oregon Department of Fish
and Wildlife, and Barbara Scott-Brier and Darren Brumback for the United States Department of
Interior, Bureau ofLand Management.

Ms. Moulun reported on behalf of all the participants that settlement discussions are
proceeding well, and that they are in the process of completing an agreement. A single
substantive issue remains to be resolved, which the participants expect will be resolved in the
next week. Thereafter, all participants will need to sign the agreement, and obtaining approval
from the Department of the Interior is likely to take at least 30 days. Therefore, because it is
likely that this matter will be settled, the hearing now set to begin October 18, 2005 will be a
settlement status conference.

1 OregonNatural Desert Association and Oregon Troutjoined WaterWatch of Oregon in filing a single, joint protest
in this matter. All three organizations share a common interest in this matter and speak with a singular voice,
through WaterWatch of Oregon.
In the Name ofOregon Dept. ofParks andRecreation, IS 84562
Order Setting Settlement Status Conference
Page 1 of 2



The settlement status conference will be October 18, 2005, beginning at 9:00 a.m.
To access the conference, please dial 503-378-5680 and, when prompted, dial 8503021 as the
access code.

Please do not call before the time set for the conference. If you experience difficulty
making the connection, please hang up and call Stacey Silbernagel at 503-373-0386 or 503-378­
8224 (general reception).

IT IS SO ORDERED.

Date: September 2. 2005
Daina Upite, Administratike Law Judge
Office ofAdministrative arings

RECEIVED

SEP 07 u.»
WATER RESOURCES DEPT

SALEM, OREGON

In the Name ofOregon Dept. ofParks andRecreation, IS 84562
Order Setting Settlement Status Conference
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CERTIFICATE OF SERVICE

I hereby certify that on September 2, 2005, I served a true copy of the following: ORDER
SETTING SETTLEMENT STATUS CONFERENCE, by depositing the same in the U.S.
Post Office, Salem, Oregon 97309, with first class postage prepaid thereon, and addressed to:

Tim Wood, Director
Oregon Parks and Recreation
725 Summer Street NE, Suite C
Salem, OR 97301
Tim.Wood@state.or.us

Steven Shipsey
Oregon Department of Justice
General Counsel, Natural Resources
1162 Court Street NE
Salem, OR 97301
(503) 947-4500
(503) 378-3802
steve.shipsey@doi.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish & Wildlife
Fish Division
3406 Cherry Avenue NE
Salem, OR 97303
Phone: (503) 947-6084
Fax: (503) 947-6070
rick. j .kepler@state.or.us

Shelley McIntyre
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 9720 I
Phone: (503) 229-5725
Fax: (503) 229-5797
shelley.mcintvre@doj.state_or.us

Karen Russell
WaterWatch of Oregon, Inc.
213 SWAsh, Suite 208
Portland, OR 97204
Phone: (503) 295-4039, ext. 24
FAX: (503) 295-2791
karen@waterwach.org

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. ofinterior
500 NE Multnomah St., Suite 607
Portland, OR 97232
Phone: (503) 231-2139
Fax: (503) 231-2166

RECEIVED
SEP 0 7 2005

WATERRESOURCES DEPT
SALEM, OREGON

Martha O. Pagel
Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795
Phone: (503) 222-9981
Fax: (503) 796-2900
mpagel@schwabe.com

Stephanie M. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd.
Portland, OR 97219
Phone: (503) 768-6736
Fax: (503) 768-6671
parent@lclark.edu

Renee M. Moulun
Assistant Attorney General
Oregon Department of Justice
1162 Court Street N.E.
Salem, OR 97301-4096
Phone: 503-947-4500
Fax: 503-378-3802
Renee.m.moulun@doi.state.or.us
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Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541) 957-5923
rockim@mcsi.net

Stacey A. Silbernagel
Administrative Assistant

IS 84562 - Master Service List

Phil Ward, Director
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97309-4020
Pbi11ip.C.Ward@state.or.us

Darren Brumback
United States Department of lnterior
Bureau of Land Management
28910 Hwy 20 West
Hines, OR 97738
Phone: 541-573-4418
Fax: 541573-441 l
Darren brumback@@blm.gov

RECEIVED
SEP 0 7 2005

WATER RESOURCES DEPT
SALEM, OREGON
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• HARDY MYERS
Attomey General

PETERD. SHEPHERD
Deputy Attorney General

DEPARTMENT OF JUSTICE
GENERALCOUNSELDIVISION

July 12, 2005

BY E-MAIL TO daina.upite@state.or.us
and REGULARMAIL

Daina Upite
Administrative Law Judge
Office ofAdministrative Hearings
P.O. Box 14020
Salem, OR 97309-4020

RECEIVED
JUL 1 4 2005

WATER RESOURCES DEPT
SALEM, OREGON

Re: In the Matter of the Water Right Applicatio 456 name of the Oregon Water
Resources Department
DOJ File No.: 690-202-GN0835-03

Dear Administrative Law Judge Daina Upite:

Enclosed herewith for filing in the above-captioned matter on behalf of the OregonWater
Resources Department are the following:

1. Oregon Water Resources Department's Withdrawal of Counsel of Shannon K.
O'Fallon and Appearance ofRenee M. Moulun as Counsel; and

2. Certificate ofFiling/Service.

Sincerely,
(

rte
Renee M. Moulun
Assistant Attorney General
Natural Resources Section

RMM:jrs/GENN2342

Enclosures

c: Service List
Shannon O'Fallon, DOJ

1515 SW Fifth Ave, Suite 410, Portland, OR 97201 Telephone: (503) 229-5725 Fax: (503) 229-5797 TTY: (503') 378-5938



STATE OF OREGON
BEFORETHE OFFICE OFADMINISTRATIVE HEARINGS

FORTHE
OREGONWATERRESOURCES DEPARTMENT

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Roaring Springs Ranch, Inc.
Protestant

Oregon Department of Fish & Wildlife
Intervenor

OREGONWATERRESOURCES
DEPARTMENT'S WITHDRAWAL
OF COUNSEL OF SHANNONK.
OFALLONAND APPEARANCE OF
RENEEM.MOULUNAS COUNSEL

In the Matter ofWaterRightApplication )
IS 84562 in the Name of Oregon Parks and )
Recreation Department )
Applicant )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

United States Department of the Interior
Bureau of Land Management
Intervenor

Shannon K. O'Fallon hereby withdraws as counsel with the Oregon Department

ofJustice for the Oregon Department ofResources in the above case. Renee M. Moulun

of the Oregon Department ofJustice hereby enters her appearance as counsel in this

Ill

Ill

Ill

Ill

Ill

Page 1 -OREGONWATER RESOURCESDEPARTMENT'SWITHDRAWAL OF COUNSELOF
SHANNONK. O'FALLONANDAPPEARANCE OFRENEEM. MOULUNAS COUNSEL
GENN2307



matter. All future pleadings and correspondence related to the above case should be

served on her as follows:

RENEE M. MOULUN
Assistant Attorney General
Oregon Department of Justice
1162 Court Street N.E.
Salem, OR 97301-4096
Phone: 503-947-4500
Fax: 503-378-3802
renee.m .moulun@doj .state.or.us

DATED this 12th day of July 2005.

Respectfully Submitted,

HARDY MYERS
Attorney General

Renee M. Moulun, #96370
Assistant Attorney General
OfAttorneys for the Oregon Water
Resources Department

Page 2 -OREGONWATERRESOURCESDEPARTMENT'SWITHDRAWALOF COUNSEL OF
SHANNONK. O'FALLONAND APPEARANCEOFRENEEM.MOULUNAS COUNSEL
GENN2307
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CERTIFICATE OF FILING/SERVICE

I certify that on July 12, 2005, the OREGON WATER RESOURCES DEPARTMENT'S

WITHDRAWAL OF COUNSEL OF SHANNON K. O'FALLON AND APPEARANCE OF

RENEE M. MOULUN AS COUNSEL was filed with Daina Upite, Administrative Law Judge,

Office ofAdministrative Hearings, PO Box 14020, Salem, OR 97309-4020, via e-mail to

dainaupite@state.or.us and stacey.a.silbemnagel@state.or.us, and via first-class mail, postage

prepaid. I further certify that a true and correct copy of the above document was served on July

12, 2005, by e-mail (where an e-mail address is indicated), and by first-class mail postage

prepaid to the addresses below.

Tim Wood, Director
Oregon Parks and Recreation Dept.
725 Summer StreetNE, Suite C
Salem, OR 97301
Phone: (503) 986-0707
FAX: (503) 986-0794
tirn.wood@state.or.us

Steven Shipsey (Hand delivered)
Oregon Department ofJustice
General Counsel, Natural Resources
1162 Court StreetNE
Salem, OR 97301
(503) 947-4500
(503) 378-3802
steve.shipsey@doj.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish & Wildlife
Fish Division
3406 Cherry Avenue NE
Salem, OR 97303
Phone: (503) 947-6084
Fax: (503) 947-6070
rick.i .kep Ier@state.or.us

Page 1- CERTIFICATE OF FILING/SERVICE
GENN2307

Shelley McIntyre
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201
Phone: (503) 229-5725
Fax: (503) 229-5797
shelley.mcintyre@doj.state.or.us

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. of Interior
500 NEMultnomah St., Suite 607
Portland, OR 97232
Phone: (503) 231-2139
Fax: (503) 231-2166

Darren Brumback
United States Department of Interior
Bureau of Land Management
Bums District Office
28910 Hwy 20 West
Hines, OR 97738
Phone: (541) 573-4418
Fax: (541) 573-4411
darren brumback@blm.gov



Martha O. Pagel
Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795
Phone: (503) 222-9981
Fax: (503) 796-2900
mpagel@schwabe.com

StephanieM. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd.
Portland, OR 97219
Phone: (503) 768-6736
Fax: (503) 768-6671
parent@lclark.edu

Phillip C. Ward
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97309-4020
Phone: (503) 986-0910
Fax: (503) 986-0903
phillip.c.ward@wrd.state.or.us

Page 2 - CERTIFICATE OF FILING/SERVICE
GENN2307

Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541) 957-5923
rockim@mcsi.net

Karen Russell
WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204
Phone: (503) 295-4039, ext. 24
FAX: (503) 295-2791
karen@waterwatch.org

1
ReneeM. Moulun, #96370
Assistant Attorney General
OfAttorneys for the Oregon Water
Resources Department



STATE OF OREGON
Office of the Water Resources Director

Salem, Oregon 97310

According to the terms of Permit No. _
construction work was required to be completed on or before

A blank upon which to notify this office of the completion
of such work is attached to your permit. If the work has been
completed, you should promptly fill out and forward this notice.
If the work was not completed but has been prosecuted with
reasonable diligence, an application for extension of time may
be submitted.

If the work has been abandoned or has not been prosecuted
with reasonable diligence, notice to this effect together with
authority to cancel the permit would be greatly appreciated.

Form 000-10-91

B



RECEIVED
JUN 1 3 2005

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS WATER RESOURCES DEPT
STATE OF OREGON SALEM, OREGON

FOR THE
OREGON WATERRESOURCES DEPARTMENT

( ORDERGRANTING UNOPPOSED
( MOTION TO STAY BRIEFING
( DEADLINES AND SETTING PRE-
( HEARING CONFERENCE
(
(
(
(
(
(
(
(
(
(
(
(
(
(

Harney County Court
Protestant

WaterWatch ofOregon'
Protestant

Oregon Department ofFish &Wildlife
Intervenor

In theMatter ofWater Right Application
IS 84562 in theName of the Oregon
Department ofParks and Recreation
Applicant

vs.
Roaring Springs Ranch, Inc.
Protestant

United States Department ofinterior
Bureau ofLand Management

Intervenor

Pursuant to the order dated February 3, 2005, written direct testimony and exhibits are to
be filed by June 15, 2005. An in-person hearing for cross-examination ofwitnesses is scheduled
for October 18-19, 2005.

On June 6, 2005, the Oregon Water Resources Department (OWRD) filed an Unopposed
Motion to Stay Briefing Deadlines, to allow the parties opportunity to engage in settlement
discussions. OWRD requests that a pre-hearing conference be scheduled for the week of July
11-14, 2005.

The motion is GRANTED. A pre-hearing conference will be held on Wednesday, July
13, 2005 at 9:00 a.m. by telephone. To access the conference, please dial (503) 378-5680, and,
when prompted, dial 8503021 as the access code.

1 Oregon Natural Desert Association and Oregon Trout joined WaterWatch ofOregon in filing a single, joint protest
in this matter. All three organizations share a common interest in this matter and speak with a singular voice,
through WaterWatch ofOregon.

In theName ofOregon Dept. ofParks andRecreation, IS84562
OrderGranting UnopposedMotion to Stay Briefing Deadlines
Page 1 of2



Please do not call before the time set for the Hearing, as your call may be misdirected by
the system. If you experience any difficulty making the connection, please hang up and call
Stacey Silbernagel at (503) 373-0386.

The purpose of the conference is to report on the status of settlement discussions and to
adjust the pre-hearing schedule as necessary .

If the date and time set for the conference are not acceptable to any participant, please
confer with other participants to agree upon a mutually acceptable date and time, and file a
motion requesting the change no later than Monday, June 27, 2005.

IT IS SO ORDERED.

da.-,
Daina Upite, Administrati

Office ofAdmini strative

Date: June 10, 2005

In theName ofOregon Dept. ofParks andRecreation, IS84562
Order Granting Unopposed Motion to Stay Briefing Deadlines
Page 2 of2



CERTIFICATE OF SERVICE

I hereby certify that on June 10, 2005, I served a true copy of the following: ORDER
GRANTING UNOPPOSED MOTION TO STAY BRIEFING DEADLINES AND
SETTING PREHEARING CONFERENCE, by depositing the same in the U.S. Post Office,
Salem, Oregon 97309, with first class postage prepaid thereon, and addressed to:

Tim Wood, Director
Oregon Parks and Recreation
725 Summer StreetNE, Suite C
Salem, OR 97301
Tim.Wood@state.or.us

Steven Shipsey
Oregon Department of Justice
General Counsel, Natural Resources
1162 Court StreetNE
Salem, OR 97301
(503) 947-4500
(503) 378-3802
steve.shipsey@doi.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. ofFish & Wildlife
Fish Division
3406 Cherry Avenue NE
Salem, OR 97303
Phone: (503) 947-6084
Fax: (503) 947-6070
rick.j.kepler@state.or.us

Shelley McIntyre
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201
Phone: (503) 229-5725
Fax: (503) 229-5797
shelley.mcintyre@doj.state.or.us

Karen Russell
WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208 .
Portland, OR 97204
Phone: (503) 295-4039, ext. 24
FAX: (503) 295-2791
karen@waterwach.org

IS 84562 - Master Service List

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. of Interior
500 NEMultnomah St., Suite 607
Portland, OR 97232
Phone: (503) 231-2139
Fax: (503) 231-2166

Timothy Sullivan
Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795
Phone: (503) 222-9981
Fax: (503) 796-2900
tsullivan@schwabe.com

Stephanie M. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd.
Portland, OR 97219
Phone: (503) 768-6736
Fax: (503) 768-6671
parent@lclark.edu

Shannon O'Fallon
Oregon Department of Justice
General Counsel/Natural Resources
1162 Court StreetNE
Salem, OR 97301
Phone: (503) 947-4500
FAX: (503) 378-3802
shannon.Ofallon@doj.state.or.us

Page 1 of2
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Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box2456
Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541) 957-5923
rvockim@mcsi.net

Adam Sussman
Oregon Water Resources Dept.
725 Summer Street N.E., Suite "A"
Salem, OR 97301
Phone: 503-986-0877
Fax: 503-986-0901
Adam.p.Sussman@wrd.or._us

IS 84562 - Master Service List

Phil Ward, Director
OregonWater Resources Department
725 Summer StreetNE, SuiteA
Salem, OR 97309-4020
Phillip.C.Ward@state.or.us

Page 2 of2



regon Water Resources Department
North Mall Office Building

725 Summer Street NE, SuiteA
Salem, OR97301-1271

503-986-0900
FAX 503-986-0904

Theodore R. Kulongoski, Governor

VIA FACSIMILE

November 26, 2003

Michael Carrier
Director
Oregon Parks and Recreation Dept.
725 Summer St. NE, Suite C
Salem, OR 9730 l

RE: Instream Water Right Application IS 84562 in the Name of the Oregon
Department of Parks and Recreation

Dear Mr. Carrier:

I would like to apologize for not having this notice served to you directly as well as to
Richard Whitman at the Department of Justice. I would be happy to reschedu]e this
prehearing conference if the current date is inconvenient. Please let me know if you need
this conference rescheduled or if you have any other questions regarding this proceeding:
(503) 986-0824.

Again, I apologize for any inconvenience I may have caused.

Sincerely,

Zee,rd,a
Renee Moulun
Protest Program Coordinator

Attachment (Notice of Preheating Conference IS 84562)

Cc: Paul Cleary
Dick Bailey
Richard Whitman
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STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS

FORTHE
OREGONWATERRESOURCES DEPARTMENT

In the Matter of Water Right Application )
IS 84562 in the Name of the Oregon )
Department of Parks and Recreation )
Applicant )

)
Roaring Springs Ranch, Inc. )
Protestant )

)
Harney County Court )
Protestant )

)
WaterWatch ofOregon )
Protestant )

)
Oregon Department of Fish & Wildlife )
RequestforStanding )

)
United States Department of Interior )

Bureau of Land Management )
RequestforStanding )

PLEASE TAKE NOTICE

NOTICE OF
PREHEARING
CONFERENCE

A telephone prehearing conference will be held on the above-captioned matter on
Monday, December 8, 2003, at 10:30 a.m. to 12:00 p.m. PST.

To call into this prehearing conference dial the following number: (503) 378-3003

The prehearing conference will be conducted by Administrative Law Judge Daina Upite
of the Office ofAdministrative Hearings.

The purpose of the prehearing conference is to set a date and time for the contested case
hearing, to determine a schedule for prehearing filings and discovery and to discuss and
finalize the proposed hearing issues listed below.

Proposed Issues

I. The proposed allocation to instream recreational purposes will eliminate all
opportunity for future storage, without sufficient demonstration ofneed, and
without appropriate weighing and balancing by the WRD of competing

Page 1 - NOTICE OF PREHEARING CONFERENCE



interests in the water available for allocation. Approval of the Proposed Final
Order ("PFO') will result in no water being available for storage purposes,
causing direct and substantial harm to Roaring Springs Ranch ("RSR"). (RSR
Protest at pg. 2.)

2. The amounts proposed for approval are not the "minimum" amount needed
for the recreational objectives to be protected by the proposed instream right,
as required under ORS 537.332(2). (RSR Protest at pg. 2.)

3. The requested instream flow levels were not determined and supported in
accordance with the requirements of the Recreation Flow Requirement
Methodology prescribed in applicable administrative rules of the Oregon
Parks and Recreation Department ("OPRD). Because of this serious
deficiency in the instream applications, the Oregon Water Resources
Department ("OWRD") should have refused to accept the applications for
filing. (RSR Protest at pg. 3.)

4. Even if the Recreation Flow Requirement Methodology rules were
appropriately applied, the rules are deficient in that they fail to address the
requirement for identifying the minimum amount necessary for the public
recreational uses. (RSR Protest atpg. 3.)

5. For IS 84562 (Home Creek), approximately one-half of the reach proposed for
inclusion in an instream water right is within private lands owned by RSR.
Because there is no public access to the stream in that area, and the stream
itself is not navigable for public recreation purposes, there is no basis for
assertion of a public recreational interest, as required under ORS .537336.
(RSR Protest at pg. 3.)

6. The Application and PFO are incomplete and deficient because:

a. The PFO states the proposed instream water right is for the purpose of
recreation and scenic attraction. However, the Recreation Flow
Methodology for Home Creek only quantifies the flow requirements for
undocumented recreational use which is acknowledged to be low. (Harney
County Court ("HCC") Protest at pg. 3.)

b. The recreation flow report addresses scenic attractions within the. Home,
Creek unit of the Steens Mountain Wilderness, but does not identify the
location of the aesthetic values in this stretch or that portion of the
requested stream reach that lies outside thewilderness. (HCC Protest at
pg. 3.)

c. ThePFO is inadequate because it doesnot explain or relate the flows
requested to the recreation or scenic values within this stretch. An
instream water right cannot be granted when there is no stated public
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purpose for it. In this case, the scenic values are listed as "spectacular
desert scenery, impressive geology, viewable fish and wildlife, diverse
plant communities and living natural history" (p. l) Nowhere is there a
description of how these values relate to the requested instream flows.
(HCC Protest at pg. 4.)

d. OPRD's application fails to include essential information required by the
Division 77 rules including: (1) identification of affected local
governments and copies of letters notifying these governments of the
intent to file application, OAR 690-77-0020(4)(j); (2) that the Oregon
Department of Fish & Wildlife and Department of Environmental Quality
were notified of the proposed application prior to the submission of the
application (0AR 690-077-00202) & (4)(h)); and (3) the application fails
to identify compliance with the settlement between OWRD and Water for
Life relative to instream water rights. (HCC Protest at pg. 4.)

e. The application and PFO do not provide documentary evidence that the
flows are the minimum amount necessary to support the recreational use
(undocumented use) and scenic attributes (ORS 537.332(2)). (HCC protest
at pg. 4.)

f. Without the information referenced in (a) through (e) above, the
application is incomplete. Under the applicable rules when the application
was filed, the Department had no choice but to remand the application to
OPRD (OAR 690-077-0027(I)). Notwithstanding the lack of authority to
process the incomplete application, the OWRD now proposes to approve
an incomplete application. (HCC Protest at pg. 4.)

7. The public interest presumption is not established.

a. There is no evidence that the proposed use complies with the State Agency
Agreement for Land Use. (HCC Protest at pg. 4.)

b. The public interest provisions of ORS 537.153(2) and OAR 690-077­
0033(1) require a balancing of public interest and this was not done in the
PFO. (HCC Protest at pg. 4 & 5.)

c. The proposed use cannot be found to be in the public interest under OAR
690-077-0037(2) based on the existing record. (HCC Protest at pg. 5.)

d. Fish flows are not within OPRD authority. (HCC Protest at pg. 5.)

e. No support exists for OPRD's contention that the requested flows are
necessary. (HCC Protest at pg. 6.)
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8. The condition of use proposed in the PFO exempting human consumption and
livestock use will impair the protestant's interest in ensuring that the purposes
of the instream water right are fulfilled. (WaterWatch of Oregon ("WW")
Protest pg. 3.)

9. The flows proposed in the PFO are less than those originally requested by the
Parks Department and will impair protestants' interest in ensuring that flows
are sufficient to protect the scenic, recreational and fishery values of the
Creek. (WW Protest at pg. 5.)

A service list and a copy ofNOTICE OF CONTESTED CASE RlGHTS AND
PROCEDURES OREGON WATER RESOURCES DEPARTMENT are attached.

DATED this 23 day ofOctober, 2003.

Richard . Bailey, Administrator
Water Rights Division
Water Resources Department
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CERTIFICATE OF FILING/SERVICE

I certify that on October 24, 2003, the original of REFERRAL FORM, NOTICE OF
PREHEARING CONFERENCE and a true, exact and full copy of the NOTICE OF
CONTESTED CASE RIGHTS AND PROCEDURES OREGON WATER RESOURCES
DEPARTMENT was served by certified mail, postage prepaid upon Administrative Law Judge
Daina Upite, Office of Administrative Hearings, P.O. Box 14020, Salem, OR 97309-4020. I
further certify that a true, exact and fully copy of the REFERRAL FORM, NOTICE OF
PREHEARING CONFERENCE and NOTICE OF CONTESTED CASE RIGHTS AND
PROCEDURES OREGON WATER RESOURCES DEPARTMENT was served by certified
mail on the parties below, by depositing same in the United Sates Post Office at Salem,
Oregon.

Richard M. Whitman
Oregon Department of Justice
General Counsel/Natural Resources
1162 Court St NE
Salem, OR 97301

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. of Interior
500 NE Multnomah St., Suite 607
Portland, OR 97232

Martha O. Pagel
Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795

Karen Russell
WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204

Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470

Shannon O'Fallon
Oregon Department of Justice
Natural Resources
1162 Court St NE
Salem, OR 97301

Renee Moulun (hand delivered)
Protest Program Coordinator
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301
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« HARDY MYERS
AttomcyGeneral

PETERD. SHEPHERD
Deputy AttomeyGeneral

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

April 15, 2005

Martha Pagel
Swabe, Williamson&Wyatt, P.C.
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795

Re: Home Creek Instream Water Right Application IS 84562
DOJ File: 690202/GN0835-03

Dear Martha:

At the settlement meeting on February 17, 2005, as well as in a previous meeting with
OPRD and OWRD, Roaring Springs Ranch (RSR) proposed three settlement terms:

(1) Modification of the process when agencies file for instream water rights;
(2) Modification in this case of the reach of the instream water right to limit it to the

wilderness area; and
(3) Subordination of the instreamwater right to 6000 acre feet of future storage.

The state is willing to agree to the first two of the three settlement terms; the
subordination term, however, is problematic.

1. Process when agencies request instream flows

OPRD and ODFW are willing to enter into a Memorandum of Agreement with OWRD,
wherein these agencies would agree to submit written documentation of how the methods in its
rules are being applied in preparation of any future application for an instream water right.
OWRD is not opposed to a rule change in which it would propose language similar to that you
drafted, however an MOA would be immediate and would provide certainty as to the outcome.

2. Limiting reach to wilderness area

OPRD is willing to draft a letter to OWRD amending its application to reduce the reach
to encompass only the boundaries of the wilderness area.

3. Subordination

In order for the state to agree to subordination, the subordination would have to be
coupled withminimum bypass flows. To this end, the state has been exploring whether and how

1515 SW FiRhAve, Suite 410, Portland, OR 97201 Telephone: (503) 229-5725 Fax:(503) 229-5390 TTY: (503) 378-5938
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minimum bypass flows can be identified that would still be protective of the scenic and
recreational values for which the instream water right was requested. Given this, and given that
OPRD is seeking to protect as much ofHome Creek's natural hydrograph as legally possible, the
state has been unable to find a practical or factual basis for accepting flows lower than the
estimated average natural flow (ENAF). In addition, OPRD is concerned with the recreational
fishery on Home Creek and, short of a study by ODFW, there is no basis upon which to accept
lower flows than those requested and still be assured that the recreational fishery can be
protected with a subordination in place.

If RSR were willing to accept a settlement agreement where the minimum bypass flows
are set at flows levels recommended by ODFW, we should discuss that. However, ODFW has
indicated it is unlikely an ODFW study would show that fish can be protected at levels below
ENAF at critical times of the year.

Even if the state could agree to bypass flows that are less than the ENAF, subordination
to 6,000 acre feet of future storage is unworkable. At an 80% exceedance level, 4 out of 5 years,
the entire basin, including Smith Flats and V Lake only receives 5,247 acre feet of water.
Further, RSR has offered no factual basis for its demand of 6,000 acre feet ofwater for future
storage.

4. Other possible settlement options

The state is hopeful that even without the subordination, RSR can agree to settlement. As
you know, OWRD does not have to use the 50% exceedance when determining whether water is
available for a given storage project. This means that if the instream water right is certificated as
currently proposed, it, by itself, does not necessarily preclude OWRD from finding water is
available for storage. See OAR 690-410-0070(2)(c).

a. Reservation for Multipurpose Storage

ORS 537.356 provides for a local government or an individual cooperating jointly
with a local government, to request that the Oregon Water Resources Commission
reserve unappropriated water for multipurpose storage for future economic development.
One of the main benefits of a reservation ofwater, is that the priority date is the date on
which the commission takes action to initiate the rulemaking process. Consequently, if a
reservation were in place, even ifRSR were to withdraw its current applications for the
upper reservoirs, it could be assured that no other senior instream water rights would be
established on Home Creek.

b. Subordination for human consumption and livestock

Off-stream water for livestock can be obtained without first obtaining a water
right permit. See ORS 537.141(2). However, there remains the condition to subordinate
the instream water right to human consumption and livestock. This means that if a junior
water right is issued on Home Creek for human consumption or off-stream livestock use,
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in times ofwater shortage, thesejunior water rights would notberegulated off in favor of
the instream water right. The subordination does not affect exempt uses.

Using some basic assumptions derived from discussions with range specialists at
the Oregon Department ofAgriculture, OWRD has determined that for a three months
grazing season, July- September, 0.05 cfs (35,000 gallons/day) or 9.88 acre feet is a
reasonable cap on the amount ofwater needed for livestock in the Home Creek Basin.1

Based on an estimation of ten permits, a reasonable cap for human consumption
would be 0.05 cfs (10x 0.005).

I am hopeful that there is an opportunity for settlement along the lines I have discussed
above. Please do not hesitate to contact mewith respect to any aspect of these terms.

Sincerely, ,~-~

~O'Fallon
Senior Assistant Attorney General
Natural Resources Section

SKO:Iss /GENL9121.DOC
cc: PhillipWard, OWRD Director

TimWood, OPRD Director
JimMyron, Governor's Office
RickKepler, ODFW
Steven Shipsey, DOJ
Shelley McIntyre, DOJ
Barbara Scott-Brier, US DOI
CindyWeston, BLM
Stephanie Parent, Lewis & ClarkCollege
Karen Russell, WaterWatch ofOregon
Ron Yockim, Attorney atLaw

1 The Home Creek Basin is approximately 33 square miles or 21,120 acres. Plant productivity estimates from the
Natural Resources Conservation Service (NRCS) indicate total plant dry weight production for the domi nant soils in
the area to be 1,000 lb/acre in a favorable precipitation year, 800 lbs/acre. in a normal year, and 600 lbs/acre in a dry
year. Using a maximum forage use of 50% with a minimum remaining not less than '4QO lb/acre, total forage
available for this allotment would vary between 4 .2 and 10.56 rrrilli.on lbs (i.e. 200 lbs. max in 'a dry year or 50%of
1000 lb in a favorable year). In a dry year, assuming that cows are grazing theentire 21,120 acres, and not taking
into account the condition of the forage, or forage needed for any other purpose suchas wildlife (elkand deer), there
would be 5,280 AUMs available, or4 acres/A1fiv1 . An ADM is an animal unit month and is the amount of forage
that an animal would need in one month. Given thedrought cycle Oregon is currently e.xpe.riencing, that cattle
cannot likely graze all ofthe acres in the Home CreekBasin, andgiven thatthe numberof 5,280AUMs does not
take into account the actual condition ofthe forage, OWRD proposes using a more conservative number of
5 acres/AUM, or 4,224 AUMs. Based on a cow's water needs (16.5 gall ons/day fora lactating cow and 9.5 for her
calf, 26 gallons total), the amount ofwater needed for a three months grazing season, July- September is 0.050 cfs
or 9.88 acre feet.



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS
¢

Basin: MALHEUR LAKE 4»T ft
Exceedance Level: 50

Time: 15:52 Date: 02/23/2005 3-4­ ..-...

Stream: HOME CR@ mouth
Dr

WAB ID #: 84562 #WASS ABOVE: 2
Streams Above: 1 HOME CR ATV LAKE RES SITE

2 HOME CRAT SMITH FLAT RES SITE
Sum Upstream WABs Difference Difference Total

Mo Flow CSM %Ann Flow CSM %Ann Flow CSM % Ann w/50% Exe. ac-ft/mo
1 3.49 0.10 2.00 0.84 0.12 2.00 2.65 0.09 2.00 0.00 214.59
2 7.05 0.19 4.10 1.70 0.24 4.10 5.35 0.18 4.10 0.00 391.54
3 17.40 0.47 10.10 4.21 0.60 10.20 13.20 0.44 10.10 0.00 1069.88
4 35.60 0.97 20.70 8.59 1.23 20.70 27.00 0.91 20.70 0.00 2118.35
5 53.20 1.45 31.00 12.80 1.84 31.00 40.40 1.36 31.00 0.00 3271.14
6 31.10 0.85 18.10 7.51 1.08 18.10 23.60 0.79 18.10 0.00 1850.58
7 8.39 0.23 4.90 2.03 0.29 4.90 6.36 0.21 4.90 0.00 515.88
8 3.58 0.10 2.10 0.86 0.12 2.10 2.72 0.09 2.10 0.00 220.13
9 3.03 0.08 1.80 0.73 0.10 1.80 2.30 0.08 1.80 0.00 180.30

10 3.15 0.09 1.80 0.76 0.11 1.80 2.39 0.08 1.80 0.00 193.69
11 2.83 0.08 1.60 0.68 0.10 1.60 2.15 0.07 1.60 0.00 168.40
12 2.91 0.08 1.70 0.71 0.10 1.70 2.20 0.07 1.70 0.00 178.93

10373.40 ac-ft/yr

Stream: HOME CR ATV LAKE RES SITE
WAB ID#: 31200808 # WABS ABOVE: 0

Sum Upstream WABs Difference Difference Total
Mo Flow CSM %Ann Flow CSM %Ann Flow CSM % Ann w/50% Exe. ac-ft/mo

1 0.14 0.13 2.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 8.61
2 0.28 0.26 4.10 0.00 0.00 0.00 0.00 0.00 0.00 0.00 15.55
3 0.70 0.64 10.20 0.00 0.00 0.00 0.00 0.00 0.00 0.00 43.04
4 1.42 1.29 20.70 0.00 0.00 0.00 0.00 0.00 0.00 0.00 84.50
5 2.13 1.94 31.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 130.97
6 1.24 1.13 18.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 73.79
7 0.34 0.31 4.90 0.00 0.00 0.00 0.00 0.00 0.00 0.00 20.91
8 0.14 0.13 2.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 8.61
9 0.12 0.11 1.80 0.00 0.00 0.00 0.00 0.00 0.00 0.00 7.14

10 0.13 0.12 1.90 0.00 0.00 0.00 0.00 0.00 0.00 0.00 7.99
11 0.11 0.10 1.60 0.00 0.00 0.00 0.00 0.00 0.00 0.00 6.55
12 0.12 0.11 1.80 0.00 0.00 0.00 0.00 0.00 0.00 0.00 7.38

415.02 ac-ft/yr

Stream: HOMECR AT SMITH FLAT RES SITE
WAB ID#: 31200809 #WABS ABOVE: 0

Sum Upstream WABs Difference Difference Total
Mo Flow CSM %Ann Flow CSM %Ann Flow CSM % Ann w/50% Exe. ac-ft/mo

1 0.70 0.12 2.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 43.04
2 1.42 0.24 4.10 0.00 0.00 0.00 0.00 0.00 0.00 0.00 78.86
3 3.51 0.60 10.20 0.00 0.00 0.00 0.00 0.00 0.00 0.00 215.82
4 7.17 1.22 20.70 0.00 0.00 0.00 0.00 0.00 0.00 0.00 426.64
5 10.70 1.82 30.90 0.00 0.00 0.00 0.00 0.00 0.00 0.00 657.92
6 6.27 1.07 18.10 0.00 0.00 0.00 0.00 0.00 0.00 0.00 373.09
7 1.69 0.29 4.90 0.00 0.00 0.00 0.00 0.00 0.00 0.00 103.91
8 0.72 0.12 2.10 0.00 0.00 0.00 0.00 0.00 0.00 0.00 44.27
9 0.61 0.10 1.80 0.00 0.00 0.00 0.00 0.00 0.00 0.00 36.30

10 0.63 0.11 1.80 0.00 0.00 0.00 0.00 0.00 0.00 0.00 38.74
11 0.57 0.10 1.60 0.00 0.00 0.00 0.00 0.00 0.00 0.00 33.92
12 0.59 0.10 1.70 0.00 0.00 0.00 0.00 0.00 0.00 0.00 36.28

2088.79 ac-ft/yr



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE Exceedance Level: 80
Time: 15:52 Date: 02/23/2005

Stream: HOMECR@mouth
WABID#: 84562 #WABS ABOVE: 2
Streams Above: 1 HOMECRATV LAKE RES SITE

2 HOME CR AT SMITH FLAT RES SITE
Sum UpstreamWABs Difference Difference Total

Mo Flow CSM %Ann Flow CSM %Ann Flow CSM %Ann w/50% Exe. ac-ft/mo
1 1.78 0.05 2.00 0.43 0.06 2.00 1.35 0.05 2.00 1.71 109.45
2 2.71 0.07 3.10 0.66 0.09 3.10 2.05 0.07 3.10 4.34 150.51
3 6.43 0.18 7.40 1.56 0.22 7.40 4.87 0.16 7.40 10.97 395.37
4 18.80 0.51 21.60 4.54 0.65 21.60 14.30 0.48 21.60 16.80 1118.68
5 25.70 0.70 29.60 6.21 0.89 29.60 19.50 0.66 29.60 27.50 1580.23
6 16.50 0.45 19.00 3.98 0.57 19.00 12.50 0.42 19.00 14.60 981.82
7 4.66 0.13 5.40 1.13 0.16 5.40 3.53 0.12 5.40 3.73 286.53
8 2.26 0.06 2.60 0.55 0.08 2.60 1.71 0.06 2.60 1.32 138.96
9 2.05 0.06 2.40 0.49 0.07 2.30 1.56 0.05 2.40 0.98 121.98

10 2.15 0.06 2.50 0.52 0.07 2.50 1.63 0.05 2.50 1.00 132.20
11 2.04 0.06 2.30 0.49 0.07 2.30 1.55 0.05 2.30 0.79 121.39
12 1.79 0.05 2.10 0.43 0.06 2.00 1.36 0.05 2.10 1.12 110.06

5247.17 ac-ft/yr

Stream: HOME CR ATV LAKE RES SITE
WAS ID#: 31200808 #WABS ABOVE: 0

Sum Upstream WABs Difference Difference Total
Mo Flow CSM %Ann Flow CSM %Ann Flow CSM %Ann w/50% Exe. ac-ft/mo

4 0.07 0.06 2.00 0.00 0.00 0.00 0.00 0.00 0.00 0.07 4.30
2 0.11 0.10 3.20 0.00 0.00 0.00 0.00 0.00 0.00 0.17 6.11
3 0.26 0.24 7.50 0.00 0.00 0.00 0.00 0.00 0.00 0.44 15.99
4 0.75 0.68 21.60 0.00 0.00 0.00 0.00 0.00 0.00 0.67 44.63
5 1.03 0.94 29.60 0.00 0.00 0.00 0.00 0.00 0.00 1.10 63.33
6 0.66 0.60 19.00 0.00 0.00 0.00 0.00 0.00 0.00 0.58 39.27
7 0.19 0.17 5.50 0.00 0.00 0.00 0.00 0.00 0.00 0.15 11.68
8 0.09 0.08 2.60 0.00 0.00 0.00 0.00 0.00 0.00 0.05 5.53
9 0.08 0.07 2.30 0.00 0.00 0.00 0.00 0.00 0.00 0.04 4.76

10 0.09 0.08 2.60 0.00 0.00 0.00 0.00 0.00 0.00 0.04 5.53
11 0.08 0.07 2.30 0.00 0.00 0.00 0.00 0.00 0.00 0.03 4.76
12 0.07 0.06 2.00 0.00 0.00 0.00 0.00 0.00 0.00 0.05 4.30

210.21 ac-ft/yr

Stream: HOMECR AT SMITH FLAT RES SITE
WAB ID #: 31200809 #WABSABOVE: 0

Sum Upstream WABs Difference Difference Total
Mo Flow CSM %Ann Flow CSM %Ann Flow CSM % Ann w/50% Exe. ac-ft/mo

1 0.36 0.06 2.10 0.00 0.00 0.00 0.00 0.00 0.00 0.34 22.14
2 0.55 0.09 3.10 0.00 0.00 0.00 0.00 0.00 0.00 0.87 30.55
3 1.30 0.22 7.40 0.00 0.00 0.00 0.00 0.00 0.00 2.21 79.93
4 3.79 0.64 21.60 0.00 0.00 0.00 0.00 0.00 0.00 3.38 225.52
5 5.18 0.88 29.60 0.00 0.00 0.00 0.00 0.00 0.00 5.52 318.51
6 3.32 0.56 19.00 0.00 0.00 0.00 0.00 0.00 0.00 2.95 197.55
7 0.94 0.16 5.40 0.00 0.00 0.00 0.00 0.00 0.00 0.75 57.80
8 0.46 0.08 2.60 0.00 0.00 0.00 0.00 0.00 0.00 0.26 28.28
9 0.41 0.07 2.30 0.00 0.00 0.00 0.00 0.00 0.00 0.20 24.40

10 0.43 0.07 2.50 0.00 0.00 0.00 0.00 0.00 0.00 0.20 26.44
11 0.41 0.07 2.30 0.00 0.00 0.00 0.00 0.00 0.00 0.16 24.40
12 0.36 0.06 2.10 0.00 0.00 0.00 0.00 0.00 0.00 0.23 22.14

1057.65 ac-ft/yr



Home Creek Carrying Capacity - Estimate based on limited information

Assumptions:

Elevation 5500- 7600 fl. fromwestto east
- mostly gradual elevation change

Precipitationprimarily winter - spring; July and August are generally dry

Grazing set

33.66 sq. IT

Conservati
Moderate (

At 10 ac/A
At 5ac/A

Capacity

10 ac/AUI
5 ac/AUN

nit month) - see definition below
3/AUM

· animal units
grazing 3 months grazing
075 715
150 1430

If the grazing season is extendea motne ran, nurovswould be adjusted accordingly if
they are in for the entire season.

Definitions:

Animal Unit Month (AUM): The amount of dry forage required by one animal unit for
one month based on a forage allowance of26 pounds per day.

Animal Unit: Considered to be one mature cow of approximately 1000 pounds, either dry
or with calf up to 6 months of age, or their equivalent, based on a standardized amount of
forage consumed.



Home Creek Carrying Capacity- Estimate based on limited infonnation

Assumptions:

Elevation 5500- 7600 ft. from west to east
- mostly gradual elevation change

Precipitation primarily winter- spring; July and August are generally dry

Grazing season: July - September

33.66 sq. miles X 640 ac/sq. mi.= 21542 acres

Conservative carrying capacity= 10 ac/AUM (animal unit month)- see definition below
Moderate (probably reasonable) carrying capacity= 5 ac/AUM

At 10 ac/AUM, carrying capacity= 2150 AUMs
At 5ac/AUM, carrying capacity= 4300 AUMs

Capacity Number of animal units
1 month grazing 2 months grazing 3 months grazing

10ac/AUM 2150 1075 715
5 ac/AUM 4300 2150 1430

If the grazing season is extended into the fall, numbers would be adjusted accordingly if
they are in for the entire season.

Definitions:

Animal Unit Month (AUM): The amount of dry forage required by one animal unit for
one month based on a forage allowance of 26 pounds per day.

Animal Unit: Considered to be one mature cow of approximately 1000 pounds, either dry
or with calf up to 6 months of age, or their equivalent, based on a standardized amount of
forage consumed.
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HARDY MYERS
AtomeyGeneral

PETER D. SHEPHERD
Deputy AttomeyGeneral

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

March 11, 2005
RECEIVED

BY E-MAIL TO daina.upite@state.or.us
and REGULAR MAIL

DainaUpite
Administrative Law Judge
Office ofAdministrative Hearings
Salem, OR 97309-4020

we

RE: In the Matter of the Water Right Application IS 845
Resources Department
DOJ File No.: 690-202-GN0835-03

t

\

Dear Administrative Law Judge Daina Upite:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Water
Resources Department are the following:

1. Order on Petition for an Order to take a Deposition ofa Witness; and

2. Certificate ofFiling/Service.

Sincerely,

<5o
Shannon K. O'Fallon
Senior Assistant Attorney General
Natural Resources Section

SKO:la/GENL9148
Enclosure
c: Service List

1162 Court Street NE, Salem,OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938
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'
STATE OF OREGON

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE

OREGON WATER RESOURCES DEPARTMENT

In the Matter ofWater Right Application )
IS 84562 in the Name of the Oregon )
Parks and Recreation Department )
Applicant )

)
Roaring Springs Ranch, Inc. )
Protestant )

)
Hamey County Court )
Protestant )

)
WaterWatch of Oregon )
Protestant )

)
Oregon Department of Fish & Wildlife )
Intervenor )

)
United States Department of Interior )

Bureau of Land Management )
Intervenor )

ORDER ON PETITION
FOR AN ORDER TO TAKE
A DEPOSITION OF A WITNESS

Pursuant to OAR 137-003-0572(1), depositions may not be taken in a contested

case without agency authorization. Once a petition for an agency order to take a

deposition of a witness is filed, the agency "shall consider the petition and issue a written

order either granting or denying the deposition." Id., at (3).

Roaring Springs Ranch (RSR) has petitioned the Oregon Water Resources

Department for an order to take the deposition of Steven C. Brutscher, a former employee

of the Oregon Parks and Recreation Department (OPRD). 1 As noted by RSR,

' Water Watch also filed a request for a deposition, but in the alternative, requested an informal meeting
with staffat the Department to discuss the condition in the Proposed Final Order relating to subordination
to human consumption and livestock. An informal meeting was held, and WaterWatch informed the
Department it did not need to conduct a deposition.

Page I -ORDER ON PETITION FOR AN ORDER TOTAKE A DEPOSITION OF A WITNESS
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Mr. Brutscher prepared the instream water right application at issue. RSR argues that

Mr. Brutscher's testimony is material, and there is no other adequate means of obtaining

the witness's testimony.

The issues that remain for hearing, and which RSR believes Mr. Brutscher has

infonnation, are:

l. Whether OWRD erred by failing to limit the proposed instream water

right to the "minimum" amount needed; and

2. Whether there is a basis for asserting a public recreational interest, as

required under ORS 537.336, when there is no public access to Home Creek for

approximately one-half of the reach proposed for inclusion in an instream water right,

because it is within private lands owned by RSR, andbecause the stream is not navigable

for public recreational purposes.

OPRD objected to the request for a deposition arguing that the first issue stated

above is whether the Department erred in failing to limit the proposed instrcam water

right to the minimum amount needed, not whether OPRD erred in requesting a particular

level of flow. Therefore, Mr. Brutscher's testimony is unlikely to yield material

testimony. In addition, OPRD points out that RSR asserts "only Mr. Brutscher can testify

as to whether and how he considered the minimum flow and public access issues while

preparing application IS 84562." OPRD Objection, at 2, quotingRSR Petition, at 3. In

OPRD's view, RSR wants to continue to delve into whether OPRD was required to

consider minimum flows in preparing the application, which is an issue that has been

resolved through summary judgment motions. Lastly, OPRD argues that with respect to

Page2-ORDER ON PETITION FOR AN ORDER TOTAKE A DEPOSITION OF A WITNESS
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issue two above, RSR could obtain the necessary information from Mr. Brutscher through

interrogatories.

RSR responded to OPRD's objection, arguing that Mr. Brutscher's testimony

"will tend lo prove whether the requested amount was, in fact, the minimum quantity

required to support the proposed public use, and thus whether the Oregon Water

Resources Department ("OWRD") erred in proposing to approve the requested amount."

RSR Reply, at 2. RSR also argues that interrogatories are limited to twenty and the

method does not allow for follow-up questions ... [i]t is essential that Roaring Springs

have the opportunity to conduct an unrestricted inquiry into the thought process of

Mr. Brutscher with respect to Issues l and 2 ... " Id., at 3.

Mr. Brutscher's testimony will likely be material to issues I and 2 stated above.

However, there is a preference in the Model Rules governing contested cases for seeking

information through informal means, before requesting an order requiring discovery. See

OAR 137-003-0570. The Department considers depositions to be the most formal means

of discovery, and a deposition should be ordered only as a last-resort. In this case, RSR

requested documents from OPRD, but did not attempt to engage in any other informal or

formal means ofdiscovery, such as requests for admission or interrogatories. It is

unconvincing that interrogatories would not yield material information, when RSR did

not even attempt to gather information through this method. While interrogatories are

limited to twenty, a party may also submit up to twenty requests for admission. Further,

Mr. Brutscher submitted an affidavit during summary judgment briefing which explains

the thought process he went through in filing the application.

Ill
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GENL9IA4I



Given the facts above, the Department denies RSR's Petition for an Order to Take

a Deposition ofa Witness.

DATED this llth day ofMarch 2005.

•••Oregon Water Resources Department

Page 4-ORDER ON PETITION FOR AN ORDERTOTAKE A DEPOSITION OF A WITNESS
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CERTIFICATE OF FILING/SERVICE

I certify that on March 11, 2005, the ORDER ON PETITION FOR AN ORDER TO

TAKE A DEPOSITION OF A WITNESSwas filed with Daina Upite, Administrative Law

Judge, Office ofAdministrative Hearings, PO Box 14020, Salem, OR 97309-4020, via e-mail to

daina_upite@state.or._us and staceya.silbemagel@state.or_us, and via first-class mail, postage

prepaid. I further certify that a true and correct copy of the above document was served on

March 11, 2005, by e-mail (where an e-mail address is indicated), and by first-class mail postage

prepaid to the addresses below.

Tim Wood, Director
Oregon Parks and Recreation Dept.
725 Summer Street NE, Suite C
Salem, OR 97301
Phone: (503) 986-0707
FAX: (503) 986-0794
tim.wood@state.or.us

Steven Shipsey
Oregon Department ofJustice
General Counsel, Natural Resources
1162 Court Street NE
Salem, OR 97301
(503) 947-4500
(503) 378-3802
steve.shipsey@doj.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish &Wildlife
Fish Division
3406 Cherry Avenue NE
Salem, OR 97303
Phone: (503) 947-6084
Fax: (503) 947-6070
rick. i.kepler@state.or.us
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Shelley McIntyre (via hand delivery)
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201
Phone: (503) 229-5725
Fax: (503) 229-5797
shelley.mcintyre@doj.state.or.us

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. of Interior
500 NE Multnomah St., Suite 607
Portland, OR 97232
Phone: (503) 231-2139
Fax: (503) 231-2166

Darren Brumback
United States Department of Interior
Bureau of Land Management
Bums District Office
28910 Hwy 20 West
Hines, OR 97738
Phone: (541) 573-4418
Fax: (541) 573-4411
darren brumback@@blm.gov



Martha 0. Pagel
Schwabe, Williamson &Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795
Phone: (503) 222-9981
Fax: (503) 796-2900
mpagel@schwyabe.com

Stephanie M. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd.
Portland, OR 97219
Phone: (503) 768-6736
Fax: (503) 768-6671
parent@lclark. edu

Phillip C. Ward
Oregon Water Resources Department
725 Summer StreetNE, Suite A
Salem, OR 97309-4020
Phone: (503) 986-0910
Fax: (503) 986-0903
phillip.c.ward@wrd.state.or.us
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Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541) 957-5923
ryockim@mcsi.net

Karen Russell
WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204
Phone: (503) 295-4039, ext. 24
FAX: (503) 295-2791 .
karen@waterwatch.org

Shannon K. 0 'Fallon, #00169
Assistant Attorney General
OfAttorneys for the Oregon Water
Resources Department
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. STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE
OREGONWATERRESOURCES DEPARTMENT

Ip the Matter ofWater RightApplication
IS 84562 in theName oftbe Oregon
Department ofParksand Recreation,
Applicant

Roaring Springs Ranch, Inc.,
Protestant

. Harney County Court,
Protestant

WaterWatch ofOregon,
Protestant

. .
Oregon Department ofFish & Wildlife,
Intervenor

United States Department of Interior Bureau
ofLandManagement, .
Intervenor

REPLYTO OREGON PARKS AND
RECREATIONDEPARTMENTS
OBJECTION TO RO:ARJNG SPRINGS
RANCH,INC.'S PETITIONTO
OREGONWATER RESOURCES
DEPARTMENTFORAN ORDERTO

.TAKE DEPOSITIONS ·

.,

INTRODUCTION

On February 25, 2005, applicantOregon Parks andRecreationDepartment ("OPRD")

fled an objection to Roaring SpringsRanch, Inc.'s ("Roaring Springs") petition for an order to

take the deposition of Steven C. Brutscher,NaturalResources Specialist IV.for ~PRD. OPRD

objects to Roaring Springs' request on tw0 bases. First, OPRD claims that the requested.

deposition ofMr. Brutscher isunlikely toyield te5?mony~aterial to Issue 1 in thiscase,'

1The February 3, 2005 Post Pre-Hearing Conference Order, SchedulingOrder defines Issue 1 as/
"Whether OWRD erred by fuiling to limit the proposed instn:amwater right to the "minimum'
amount needed." See Ord.er at2.· · ·

PAGE 1- REPLYTO OREGONPARKS ANDRECREATIONDEPARTMENT'S
OBJECTIONTOROARING SPRINGS RANCH, INC.'SPETITION TO
OREGONWATER RESOURCES DEPARTMENTFORANORDER TO
TAKEDEPOSIDONS - .... · ..
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because Administrative Law Judge ("ALT) Upite basheld that "OPRD was not required; as a. . . .

matter of law, to apply fortheminimum quantity ofwater necessary to supportpublic use." See

Order on }4:oti'oos for Ruling on Legal Issues at 5 (August. 11, 2004). Second, OPRD objects to. . .. .
Roaring Springs request to deposeMr. Brutscher as to Issue 2 m this case,because OPRD

· "«.: · .

believeswritten interrogatories would be an adequate method of obtaining the requested
. .

testimony. -Accordingly, Roaring Springs offers this _reply to~ex: clarify the bases for its

proposed deposition ofMr. Brutscher.

ROARINGSPRJNGS' REPLY .

Roaring Springs has notmlscbaracterized Issue.1,· as .su_ggested.by OPRD. Roaring. . .. . .
.Springs.acknowledges that the legal issue for hearing is "[w)hether OWRD erred by failing to

. .
limit the proposed instreamwater right to the 'minimum' amount needed." 'See February 3, 2005

Post Pre-Hearing Conference Order, SchedulingOrder at 2. However, ALJ Upite recognized the. .

importance of resolvinga related fact1alissue, namely, "whether theminimumquantity required

to support the public use is equal to the necessaryquantityrequested by OPRD."SeeOrder on

Motions for Ruling on Legal Issues at S (August 11,2004). Although Oregon law may not

require OPRD to request.theminimum quantity required to support theproposedpublic use, Mr.

Brutscher's testimony is still material to this factual issue. His testimony will tend to prove
. . . .

whether the requested amountwas, in: fact, tbe minimum quantity required to support tl:ie

proposed public use, and thus whether the Oregon Water Resources Department ("OWRD")

erred in proposing to approve the requested amount. It does notmatter whether Mr. Brutscher

. . .
2 The Febi:ua:r)' 3, 2005 Pos.t Pre-Hearing ~onference Order; Scheduling Order defines Issue 2.as:

"Whether there isabasis for asserting apublic recreational interest, as requiredunder ORS
537.336, wbep. there is no public access tXl Home Creek for-approximately one:.half ofthe reach
proposed for i.ndusion_in an instreamvater right, because it iswithin private ·1a.nc1s owned by
RoaringSprings Ranch, and because the Stream is not navigable forpublic recreation purposes."

. .
PAGE 2-REPLY TO OREGON PARKS AND RECREATION DEPARTMENT'S
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.. was required by statuteto request theminimum quantity. Therefore, Mr. Brutscher's testimony

is material to Issue 1 in this case.
. .

OPRD also objects to Roaring Springs request to deposeMr:.Brutscher as to Issue 2 in

this case, because OPRD believes written interrogatories would be an adequatemethod of

obtaining the requested testimony. However, the number ofwritt~ interrogatories is limited to

twenty and the method does not allow forfollow-up questions. See OAR137-003-0570(5)(D).

Moreover, documents in Roaring Springs' possession indicate thatOPRD based its request for an. . . .

in-stream water right largely on the undocumented thought process ofMr. Brutscher. See

Affidavit of Steven C. Brutscher in Support ofOregon Parks and Recreation Department's and. . . .

Oregon Water Resources Department's Responses f 10. This makes it very difficult, ifnot

impossible, forRoaring Springs to obtain the requested testimony bymeans ofwritten
. .

interrogatories. It is essential-thatRoa,ring Springs have the opportunity to co.nduct an. .

unrestricted inquiry into the thought process ofMr. Brutscher with respect to Issues I and 2 in

this case.

Roaring Springs has requested an order to deposeMr. Brutscher pursuant to the Oregon. . . . . . . .

Admini strative Procedures Act ("APA") and OAR137-003-0572. See ORS 183.425. The APA

"evinces an intent fully to inform persons ofthe case before them."Spray v. Board ofMedical

Examiners, 50 Or.App. 311, 330 (1981)citing ORS 183.413) The Oregon Court ofAppeals·

has said "a party to a contested case hearing has the right to be g~nerally informed ofthe
... . _ . . ... -· case ... " Gregg v. Oregon Racing Com., 38 Or. App. 19, 26 (1979). Although this right does. ' . .

not include the ffright to delve and pry into all the records of the agency, or to examine secret

reports of the agency's. investigators," see Id., that is notwhatRoaring Springs is trying to do.
I ... • o • • •. . .

Due process requires OWRD and OPRD to allow discovery ofalltheevidence the agenciesmay

....., ..

PAGE 3 -REPLY TO OREGONPARKS AND RECREATION DEPARTMENT'S
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DEPOSITIONS
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. .
rely upon in this case, including_the testimony ofOWRD and OPRD's key witness,

Mr. Brutscher. See Spray, 50.Or. App. at 330; 49 Op. Atty Gen.. Ore. 32, 64-65 (April 29, 1998).

The proposed__deposition ofMr. Brutscherwouldnot prejudiceMr. Brutscber's rights or the
. . . . . . . . ..

rights of OPRD. Mr. Brutscher and OPRD would berepresented by counsel, who would be

allowed-to raise objecti.ons and ensurethat questioning is not conducted in bad faith. See OAR

13 7-003-0572.

Discovery rules for contested case hearings· ."are intended to' facilitate prompt, fair and
fully informe_d resolution of a conteste~ case." Se~ Oz:egonAttorney General'sAdministrative

LawManual at 94 (January 15, 2004) ("Attorney General'sManual). The Attorney General's. . . . . '

. . .. : Manual says that discovery is

"designed to expe9ite the-contested case hearingand tofacilitate developing a full.. . .. .

record for a-fair decision on the merits by allowing pre-hearing exchange of

information. Discovery should be used to the extentthat it allows parties and the. . .

. agency to become better prepared for the hearing, to dispense with proof of

uncontested matters, to avoid surprise at the hearing and the needfor a
continuance, and to·increase the· likelihood of informal resolution of the contested

case."

In this case, the proposed deposition ofMr. Brutscher is the only adequate method forpreparing
w « « a. . .

for bearing: on these issues. It is also the only method thatwould be consistentwith the
. .

fundamental objectives of discovery, which include expediting anq simplifying agency
' • • ' • • • .. ' _,, ~. • • .. • ' • 1•

proceedings. . ..... . . .. . •• t; '· .

CONCLUSION .
. :·:.« '» •..., ·a'':1 4860..'

Based on the foregoing arguments and authorities, RoaringSprings respectfullyurges
·' , ." ¢·, t ,·' .," ·, "4i ,o + ",

OWRD to disregard OPRD's objections and grant Roaring Springs' requestfor an order to take. . . . ..... - ·.: ... ,: .. . ., ., .. .

the deposition ofMr. Brutscher on Issues 1 an~~-.

PAGE 4-REPLYTO OREGONPARKSANDRECREATIONDEPARTMENT'S
OBJECTIONTOROAR[NG,SPRWGS RANCH, INC.'SPETITION TOOREGON
WATER RESOURCES DEPARTMENT FORANORDERTO TAKJ{
DEPOSITIONS

pd."<i073928/l37S951D'WM/1279521.l

.... . ... , ..... :. ·, ..· . . ~ .;_ :: . ,



SCH~ABE WILLIAHS WYATT Fax:503-796-2900 Mar 4 2005 16:47

... . ..
P. 06

J

.. .... ,. l

Dated this 4th day of.March, 2005.

saea=a ­
Do:ugia~acDougal, bsBsso7""
Schwabe, Williamson& Wyatt, P.C.
::1211-SW Fifth Avenue,Suite 1700. . . . .
Portland, Oregon 97204-3795
(503)222-9981.-:
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CERTIFICATE OF SERVICE
Ihereby certify that onMarch 4, 2005 Idelivered a true and correct copy ofREPLY TO

OREGON PARKS AND RECREATIONDEPARTMENT'S OBJECTION TO ROARING

SPRINGS RANCH, INC.'S PETITION TO OREGONWATERRESOURCES DEPARTMENT

FORAN ORDER TO TAKE DEPOSITIONS via facsimile and by depositing same in theU.S .

PostOffice, at Portland, Oregon, with sufficient first-class postageprepaid, addressed to the

following:

Original to:

Phillip C. Ward, ActingDirector
OregonWater Resources.Department
.725 Summer St., NE, SuiteA
Salem, OR 97301
Phone: 503-986-0910
Fax: 503-986-0903
Email: phillip.c.ward(ci\wrd.state.or.us.

Copies to:

.. Tim.Wood, Acting Director
Oregon Parks and Recreation
725 Summer St., NE, Suite C
Salern, OR 97301
Phone: 503-986-0707
Fax: 503-986-0794
Email: tim.wood@state.or.us

. . . .
Rick.Kepler,Habitat Program Manager
Oregon Department ofFish &Wildlife
Fish Division .
3406 CheryAve., NE
Salem,OR 97303-4924
Phone: 503-947-6084
Fax: 503-947-6070
Email: rick.j.kepler@state.or.us
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Email: steve.shipsey@doj.state.or.us

Shelley McIntyre
· OregonDepartment ofJustice
General Counsel/NaturalResources
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Portland, OR 97201
Phone: 503-229-5725
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Ronald S. Yockim. - .
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456.
Roseburg, OR 97470
Phone: 541-957-5900
Fax: 541-957-5923
.Email: ryockim@mcsi.net

DainaUpite
Admini strative Law Judge
Office of.Administrative Hearings
P.O. Box 14020
Salem, OR 97309-4020
Phone: 503-373-0386
Fax: 503-378-4067 ·
Email: Daina.Upitedustatc.or.lJS
Stacey.A.Silberlli3:gel@state.or.us

StephanieM. Parent ..
Pacific Environmental Advocacy Center

. Northwester:tJ. School ofLaw
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Phone:' 503-768-6736
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OregonDepartment ofJustice
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. Fax: 503-229-5390
Email: shanon.ofullon@doj.'state.or.us

Adam Sussman
Protest Program Coordinator
OregonWater Resources Department
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Phone: 503-986-0877
Fax: 503-986-0903
Email: Adam.p.Sussman@wrd.state.or.us
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STATE OF OREGON
BEFORETHE OFFICE OFADMJNISTRATIVEHEARINGS

FORTHE
OREGONWATERRESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Department of Parks and Recreation,
Applicant

Roaring Springs Ranch, Inc.,
Protestant

Hamey County Court,
Protestant

REPLYTO OREGON PARKS AND
RECREATION DEPARTMENT'S
OBJECTIONTO ROARING SPRINGS
RANCH, INC.'S PETITIONTO
OREGONWATERRESOURCES
DEPARTMENT FORAN ORDERTO
TAKEDEPOSITIONS

WaterWatch of Oregon,
Protestant

Oregon Department of Fish & Wildlife,
Intervenor

United States Department of Interior Bureau
of Land Management,
Intervenor

INTRODUCTIOl'

On February 25, 2005, applicant Oregon Parks an

filed an objection to Roaring Springs Ranch, Inc.'s ("Roaring Springs") petition for an order to

take the deposition of Steven C. Brutscher, Natural Resources Specialist IV for OPRD. OPRD

objects to Roaring Springs' request on two bases. First, OPRD claims that the requested

deposition ofMr. Brutscber is unlikely to yield testimony material to Issue 1 in this case, 1

1 The February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order defines Issue 1 as:
"Whether OWRD erred by failing to limit the proposed instream water right to the 'minimum'
amount needed." SeeOrder at 2.
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STATE OFOREGON
BEFORETHE OFFICE OFADMINISTRATIVEHEARINGS

FORTHE
OREGONWATERRESOURCES DEPARTMENT

In the Matter ofWater Right Application
IS 84562 in the Name of the Oregon
Department ofParks and Recreation,
Applicant

Roaring Springs Ranch, Inc.,
Protestant

Harney County Court,
Protestant

WaterWatch of Oregon,
Protestant

Oregon Department ofFish &Wildlife,
Intervenor

United States Department oflnterior Bureau
of Land Management,
Intervenor

REPLYTO OREGONPARKS AND
RECREATION DEPARTMENT'S
OBJECTIONTOROARING SPRINGS
RANCH, INC.'S PETITIONTO
OREGONWATERRESOURCES
DEPARTMENT FORAN ORDERTO
TAKEDEPOSITIONS

RECEIVED
MAR 07 2005

WATERRESOURCES DEPT
SALEM,OREGON

INTRODUCTION

On February 25, 2005, applicant Oregon Parks and Recreation Department ("OPRD")

filed an objection to Roaring Springs Ranch, Inc.'s ("Roaring Springs") petition for an order to

take the deposition of Steven C. Brutscher, Natural Resources Specialist IV for OPRD. OPRD

objects to Roaring Springs' request on two bases. First, OPRD claims that the requested

deposition ofMr. Brutscher is unlikely to yield testimony material to Issue 1 in this case, 1

1 The February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order defines Issue I as:
"Whether OWRD erred by failing to limit the proposed instream water right to the 'minimum'
amount needed." See Order at 2.
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because Administrative Law Judge ("ALP") Upite has held that "OPRD was not required, as a

matter of law, to apply for the minimum quantity of water necessary to support public use." See

Order on Motions for Ruling on Legal Issues at 5 (August 11, 2004). Second, OPRD objects to

Roaring Springs request to depose Mr. Brutscher as to Issue 2 in this case, because OPRD

believes written interrogatories would be an adequate method of obtaining the requested

testimony. Accorctingly, Roaring Springs offers this reply to further clarify the bases for its

proposed deposition ofMr. Brutscher.

ROARING SPRINGS' REPLY

Roaring Springs has not mischaracterized Issue l, as suggested by OPRD. Roaring

Springs acknowledges that the legal issue for hearing is "[w]hether OV-/RD erred by failing to

limit the proposed instream water right to the 'minimum' amount needed." See February 3, 2005

Post Pre-Hearing Conference Order; Scheduling Order at 2. However, ALJ Upite recognized the

importance of resolving a related factual issue, namely, "whether the minimum quantity required

to support the public use is equal to the necessary quantity requested by OPRD." See Order on

Motions for Ruling on Legal Issues at 5 (August 11, 2004). Although Oregon law may not

require OPRD to request the minimum quantity required to support the proposed public use, Mr.

Brutscher's testimony is still material to this factual issue. His testimony will tend to prove

whether the requested amount was, in fact, the minimum quantity required to support the

proposed public use, and thus whether the Oregon Water Resources Department ("OWRD")

erred in proposing to approve the requested amount. It does not matter whether Mr. Brutscher

The February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order defines Issue 2 as:
Whether there is a basis for asserting a public recreational interest, as required under ORS
537.336, when there is no public access to Home Creek for approxima tely one-half ofthe reach
proposed for inclusion in an instreamwater right, because it is within private lands owned by
Roaring Springs Ranch,and because the stream is not navigablefor public recreation purposes."

PAGE 2-REPLY TO OREGONPARKS ANDRECREATION DEPARTMENT'S
OBJECTION TO ROARING SPRINGS RANCH, INC. 'S PETITION TO OREGON
WATERRESOURCES DEPARTMENT FORAN ORDERTOTAKE
DEPOSITIONS

pd/073928/137595/DWM/I279521.1



was required by statute to request the minimum quantity. Therefore, Mr. Brutscher's testimony

is material to Issue 1 in this case.

OPRD also objects to Roaring Springs request to depose Mr. Brutscher as to Issue 2 in

this case, because OPRD believes written interrogatories would be an adequate method of

obtaining the requested testimony. However, the number of written interrogatories is limited to

twenty and the method does not allow for follow-up questions. See OAR 137-003-0570(5)(f).

Moreover, documents in Roaring Springs' possession indicate that OPRD based its request for an

in-stream water right largely on the undocumented thought process ofMr. Brutscher. See

Affidavit of Steven C. Brutscher in Support of Oregon Parks and Recreation Department's and

Oregon Water Resources Department's Responses j 10. This makes it very difficult, if not

impossible, for Roaring Springs to obtain the requested testimony by means ofwritten

interrogatories. It is essential that Roaring Springs have the opportunity to conduct an

unrestricted inquiry into the thought process ofMr. Brutscher with respect to Issues 1 and 2 in

this case.

Roaring Springs has requested an order to depose Mr. Brutscher pursuant to the Oregon

Administrative Procedures Act ("APA") and OAR 137-003-0572. See ORS 183.425. The APA

"evinces an intent fully to inform persons of the case before them." Spray v. Board ofMedical

Examiners, 50 Or. App. 311,330 (1981)(citing ORS 183.413). The Oregon Court ofAppeals

has said "a party to a contested case hearing has the right to be generally informed of the

case ..." Gregg v. Oregon Racing Com., 38 Or. App. 19, 26 (1979). Although this right does

not include the "right to delve and pry into all the records of the agency, or to examine secret

reports of the agency's investigators," see Id., that is not what Roaring Springs is trying to do.

Due process requires OWRD and OPRD to allow discovery of all the evidence the agencies may
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rely upon in this case, including the testimony ofOWRD and OPRD's key witness,

Mr. Brutscher. See Spray, 50 Or. App. at 330; 49 Op. Atty Gen. Ore. 32, 64-65 (April 29, 1998).

The proposed deposition ofMr. Brutscher would not prejudice Mr. Brutscher's rights or the

rights of OPRD. Mr. Brutscher and OPRD would be represented by counsel, who would be

allowed to raise objections and ensure that questioning is not conducted in bad faith. See OAR

137-003-0572.

Discovery rules for contested case hearings "are intended to facilitate prompt, fair and

fully informed resolution of a contested case." See Oregon Attorney General's Administrative

Law Manual at 94 (January 15, 2004) ("Attorney General's Manual"). The Attorney General's

Manual says that discovery is

"designed to expedite the contested case hearing and to facilitate developing a foll

record for a fair decision on the merits by allowing pre-hearing exchange of

information. Discovery should be used to the extent that it allows parties and the

agency to become better prepared for the hearing, to dispense with proof of

uncontested matters, to avoid surprise at the hearing and the need for a

continuance, and to increase the likelihood of informal resolution of the contested

case."

In this case, the proposed deposition ofMr. Brutscher is the only adequate method for preparing

for hearing on these issues. It is also the only method that would be consistent with the

fundamental objectives of discovery, which include expediting and simplifying agency

proceedings.

CONCLUSION

Based on the foregoing arguments and authorities, Roaring Springs respectfully urges

OWRD to disregard OPRD's objections and grant Roaring Springs' request for an order to take

the deposition ofMr. Brutscher on Issues 1 and 2.
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Dated this 4th day ofMarch, 2005.

ska".se°Douet.a@»Doi@isp so7
Schwabe, Williamson & Wyatt, P.C.
1211 SW Fifth Avenue, Suite 1700
Portland, Oregon 97204-3795
(503) 222-9981
(503) 796-2900 FAX
dmacdougal@schwabe.com
OfAttorneys for Roaring Springs Ranch
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CERTIFICATE OF SERVICE

I hereby certify that on March 4, 2005 I delivered a true and correct copy of REPLY TO

OREGON PARKS AND RECREATION DEPARTMENT'S OBJECTION TO ROARING

SPRINGS RANCH, INC.'S PETITION TO OREGON WATER RESOURCES DEPARTMENT

FOR AN ORDER TO TAKE DEPOSITIONS via facsimile and by depositing same in the U.S.

Post Office, at Portland, Oregon, with sufficient first-class postage prepaid, addressed to the

following:

Original to:

Phillip C. Ward, Acting Director
Oregon Water Resources Department
725 Summer St., NE, Suite A
Salem, OR 97301
Phone: 503-986-0910
Fax: 503-986-0903
Email: phillip.c.ward@wrd.state.or.us

Copies to:

Tim Wood, Acting Director
Oregon Parks and Recreation
725 Summer St., NE, Suite C
Salem, OR 97301
Phone: 503-986-0707
Fax: 503-986-0794
Email: tim.wood@state.or.us

Rick Kepler, Habitat Program Manager
Oregon Department of Fish & Wildlife
Fish Division
3406 Chery Ave., NE
Salem, OR 97303-4924
Phone: 503-947-6084
Fax: 503-947-6070
Email: rick.j.kepler@state.or.us

PAGE I -CERTIFICATE OF SERVICE

pd/073928/137595/M0P/1275975.1

RECEIVED
MAR 0 7 2005

WATER RESOURCES DEPT
SALEM,OREGON

Steven Shipsey
Oregon Department of Justice
General Counsel, Natural Resources
1162 Court St., NE
Salem, OR 97301
Phone: 503-947-4500
Fax: 503-378-3802
Email: steve.shipsey@doj.state.or.us

Shelley McIntyre
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Ave., Suite 410
Portland, OR 97201
Phone: 503-229-5725
Fax: 503-229-5797
Email: shelley .mcintyre@doj.state.or.us
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Karen Russell
WaterWatch of Oregon, Inc.
213 SWAsh, Suite 208
Portland, OR 97204
Phone: 503-295-4039, ext. 24
Fax: 503-295-2791
Email: karen@waterwatch.org

Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470
Phone: 541-957-5900
Fax: 541-957-5923
Email: ryockim@mcsi.net

Daina Upite
Administrative Law Judge
Office ofAdministrative Hearings
P.O. Box 14020
Salem, OR 97309-4020
Phone: 503-373-0386
Fax: 503-378-4067
Email: Daina.Upite@state.or.us
Stacey.A.Silbernagel@state.or.us

Stephanie M. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd
Portland, OR 97219
Phone: 503-768-6736
Fax: 503-768-6671
Email: parent@lclark.edu

Barbara Scott-Brier
Vernon Peterson
Office of the Solicitor
Pacific Northwest Region
U.S. Department of Interior
500 NE Multnomah St., Suite 607
Portland, OR 97232
Phone: 503-231-2139
Fax: 503-231-2166

Darren Brumback
U.S. Department of Interior
Bureau of Land Management
Burns District Office
28910 Highway 20 West
Hines, OR 97738
Phone: 541-573-4418
Fax: 541-573-4411
Email: darren_brumback@or.blm.gov

Shannon O'Fallon
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW 5"Ave., Suite 410
Portland, OR 97201
Phone: 503-229-5725
Fax: 503-229-5390
Emai I: shanon.ofallon@doj.stnle.or.us

Adam Sussman
Protest Program Coordinator
Oregon Water Resources Department
725 Sumner St., NE, Suite A
Salem, OR 97301
Phone: 503-986-0877
Fax: 503-986-0903
Email: Adam.p.Sussman@wrd.state.or.us

Dated this 4th day ofMarch, 2005.
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STATE OF OREGON
BEFORE THE OFFICE OFADMINISTRATIVE HEARINGS

FORTHE
OREGONWATERRESOURCES DEPARTMENT

In the Matter ofWater Right Application
IS 84562 in theName ofthe Oregon
Department ofParks and Recreation,
Applicanl

Roaring Springs Ranch, Inc.,
Protestant

Harney County Court,
Protestant

WaterWatch ofOregon,
Protestant

Oregon Department ofFish & Wildlife,
Intervenor

United States Department of Interior Bureau
ofLandManagement,
Intervenor

PROTESTANT ROARING SPRINGS
RANCH, INC.'S PETITION TO
OREGONWATERRESOURCES
DEPARTMENTFORAN ORDER TO
TAKE DEPOSITIONS .

Pursuant to ORS 183.425 and OAR 137-003-0572, Protestant Roaring Springs Ranch,

Inc. ("Roaring Springs")petitions the OregonWaterResources Departmentforan order to take

the deposition ofSteven C. Brutscher, Natural Resources Specialist IV for the Oregon Parks and

Recreation Department ("OPRD").

ELEMENTS OF PETITION

1. Name and address ofwitness

Steven C. Brutscher
Oregon Parks and Recreation Dept.

PAGE 1-PROTESTANT ROARING SPRINGSRANCH, INC.'S PETITIONTO OREGON
WATERRESOURCES DEPARTMENTFORANORDERTO TAKE
DEPOSITIONS
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2.

725 Summer St. NE, Suite C

Salem, OR 97301

Testimony of the Witness isMaterial

Testimony ismaterial if it "tends to make the existence of any fact that is of consequence
. .

to the determination of the issuesmore or less probable." 0AR 137-003-05722). The issues that

remain for hearing include: (1) whether the quantity ofwater requestedby OPRDis the

minimum quantity required to support the proposed recreationaluse, as required by ORS
• ' ,I • • ' •

537.332 and 537.343; and (2)whether public uses relatmg to recreation and scenic;.attraction are

associated with Home Creek where it flows through private lap.cl, as required by 537.336(3).

The testimony of Steven C. Brutscher is material to both of these issues. Mr. Brutscher

prepared application IS 84562 for OPRD and was the person responsible for d.etermining the

amount ofwater requested in that application. He chose to request an amountthatwould

"preserve the present characteristics ofHome Creek." See Affidavit of Steven C. Brutscher in

Support of Oregon Parks mid Recreation Department's and OregonWater Resources
Department's Responses f 12. His testimony would tend to prove whetherOPRD requested the

minimum quantity required to support the proposed recreational uses. In addition, Mr. Brutscher
could testify, based on personal experience and conversations with others, as to whether the

public is able to view Home Creek in areas where thecreek flows through private lands. See. .

Af1davit of Steven C. Brutscherf8, 9, 12.

3. No OtherMeans of Obtaining the Witness's Testimony is Adequate
. '

Taking a deposition is the only adequatemethod forobtaining Mr. Brutscher'~ testimony

as to whether OPRD requested theminimum quantity ofwater to support recreational uses and

whether the public is able to use stream reaches that cross private lands. Roaring Springs cannot

obtain the kind of detailed information necessary to resolve these issues by means of other

discoverymethods, which do 'not allow the type of examination that is necessary. Mr:

PAGE 2-PROTESTANTROARING SPRINGS RANCE{, INC.'S PETITION TO OREGON
WATERRESOURCESDEPARTMENT FOR ANORDER TO TAKE
DEPOSITIONS

pd:t/073928/137595/DWM/1275738. !
'­



SHABE WILLIANS WYATT Fa:503-796-2900
Feb 16 2005 14:28 P. OS

Brutscher's affidavit raises a number of questions regarding the minimum flow and public access

issues, which cannot be answered by reference to the records produced by OPRD and OWRD.

OPRD based application IS 84562 largely on the undocumented "thought process" ofMr.

Brutscher. See e.g. Affidavit of Steven C. Brutscher10. AS a result, there are few relevant

documents available and onlyMr. Brutscher can testify as to whether and howhe considered the

minimum flow and public access issues whilepreparing application IS 84562.

CONCLUSION

For the reasons above, Roaring Springs respectfully requests an order to take the

deposition of Steven C. Brutscher.

Dated this 16th day ofFebruary, 2005.

7Zee3etDouglas.Dougai, Os n9so7
Schwabe,Williamson & Wyatt, P.C.
1211 SW Fifth Avenue, Suite1700
Port1and,Oregon 97204-3795
(503) 222-9981 .
(503)-796-2900 FAX
dmacdougal@schwabe.com
OfAttomeys forRoaring Springs Ranch

PAGE 3-PROTESTANTROARING SPRINGS RANCH, INC.'S PETITION TO OREGON
WATER RESOURCES DEPARTMENTFORAN ORDERTO TAKE
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CERTIFICATE OF SERVICE

I hereby certify that on February 16, 2005 I delivered a true and correct copy of
. .

PROTESTANT ROARJNG SPRINGS RANCH, INC. 'S PETITION TO OREGONWATER

RESOURCES DEPARTMENTFOR AN ORDER TO TAKE DEPOSITIONS via facsimile and

by depositing same in the U.S. Post Office, at Portland, Oregon,with sufficient first-class

postage prepaid, addressed to the following:

Original to:

Phillip C. Ward, ActingDirector
Oregon Water Resources Department
725Summer St., NE, SuiteA
Salem, OR 97301
Phone: 503-986-0910
Fax: 503-986-0903
Email: phillip.c.ward@yndstateor.us

Copies to:

Tim Wood, Acting Director
Oregon Parks and Recreation
725 Summer St, NE, Suite C
:salem, OR 9730.1
Phone: 503-986-0707
Fax: 503-986-0794
Email: tim.wood@state.or.us

. Rick Kepler, Habitat Program Manager.
Oregon Department of Fish & Wildlife
Fish Division
3406 CheryAve., NE·
Salem, OR 97303-4924
Phone: 503-947-6084
Fax: 503-947-6070
Email: rick.j.kepler@state.or.us

PAGEI -- CERTIFICATE OF SERVICE

pd073928/137595/M0P/1275975.1
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Steven Shipsey
Oregon Department of Justice
General Counsel,Natural Resources
1162 Court St,NE
Salem, OR 97301
Phone: 503-947-4500
Fax:. 503-378-3802
Email: steve.shipsey@doj.state.or.us

ShelleyMcIntyre
OregonDepartment ofJustice
GeneralCounsel/NaturalResources
1515SWFiRhAve., Suite 410
Portland; OR 97201
Phone: 503-229-5725
Fax: 503-229-5797 .
Email: shelley.mcintyre@doj.state.or.us
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Karen Russell
WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204
Phone: 503-295-4039, ext. 24
Fax: 503-295-2791
Email: karen@waterwatch.org

Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456 .
Roseburg, OR 97470
Phone: 541-957-5900
Fax: 541-957-5923
Email: ryockim@mcsi.net

Daina Upite
_ Admini strative Law Judge
Office ofAdmini strativeHearings
P.O. Box 14020
Salem, OR 97309-4020
Phone: 503-373-0386
Fax: 503-378-4067 ·

, Email: Daina.Uite@sate.or.us
Stacey.A.Silbernagel@state.or.us

Stephanie M. Parent
Pacific Environmental Advocacy Center
Northwestern School ofLaw
Lewis &: Clark College
10015 SW Tenvilliger Blvd
Portland, OR 97219
Phone: 503-768-6736
Fax: 503-768-6671
Email: parent@lclark.edu

Dated this 16th day ofFebruary, 2005.

PAGE 2 -CERTIFICATE OF SERVICE
pdx/0_739281'13759S/MOP/1275975'.l

Barbara Scott-Brier
Vemon Peterson
Office of the Solicitor
Pacific NorthwestRegion
U.S. Departmentof Interior
500 NEMultnomah St., Suite 607
Portland, OR 97232
Phone: 503-231-2139
Fax: 503-231-2166

Darren Brumback' .. .
U.S. Department of Interior
Bureau ofLandManagement
Burns District-Office·
28910Highway 20 West
Hines, OR 97738
Phone: 541-573-4418
Fax: 541-573-4411
Email: darren_brumback@or.blm.gov

Shannon O'Fallon
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW 5" Ave., Suite 410
Portland, OR 97201
Phone: 503-229-5725
Fax: 503-229-5390
Email: shanon.ofllon@doi.state,or.us

Adam Sussman
Protest Program.Coordinator
OregonWaterResourcesDepartment
725 Sumner St, NE, Suite A
Salem,OR 97301
Phone: 503-986-0877

a a

Fax: 503-986-0903
Email: Adam.p.Sussman@wrd.state.or.us
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Administrative Law Judge
Office of Administrative Hearings
P.O. Box 14020
Salem, OR 97309-4020

]VIENT OF JUSTICE
LCOUNSEL DMSION

bruary 25, 2005

and phillip.c.ward@wrd.state.or,us

Phillip C. Ward
Oregon Water Resources Department
725 Summer StreetNE, Suite A
Salem, OR 97309-4020

PETER D. SHEPHERD
Deputy Attorney General

RE: In the Matter of the Water Right Application IS 84562 in the name of the Oregon Parks
and Recreation Department
DOJ File No.: 690-202-GN0835-03

Dear Administrative Law Judge Daina Upite and Director Phil Ward:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Water
Resources Department are the following:

I. Limited Objection to WaterWatch's Request for Deposition ofWitness; and

2. Certificate ofFiling/Service.

Sincerely,

Shannon K. O'Fallon
Senior Assistant Attorney General
Natural Resources Section

SKO:la/GENL046O
Enclosure
c: Service List -RECEIVED

FEB 2 2005
WATER RESOURCES DEpr

SALEM, OREGON

JI62 Court Street NE, Salem, OR 97301-A096 Telephone: (503) 947-4500 Fax: (503j 378-3802 TTY:(503) 378-S938



-t HARDYMYERS
Attorney General

PETER D. SHEPHERD
Deputy Attomey General

DEPARTMENT OF JUSTICE
GENERAL COUNSELDIVISION

February 25, 2005

BY E-MAIL TO daina.upite@state.or.us and phillip.c.ward@wrd.state.or.us
and REGULAR MAIL

Daina Upite
Administrative Law Judge
Office ofAdministrative Hearings
P.O. Box 14020
Salem, OR 97309-4020

Phillip C. Ward
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97309-4020

RE: In the Matter of the Water Right Application IS 84562 in the name of the Oregon Parks
and Recreation Department
DOJ File No.: 690-202-GN0835-03

Dear Administrative Law Judge Daina Upite and Director Phil Ward:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Water
Resources Department are the following:

1. Limited Objection to WaterWatch's Request for Deposition ofWitness; and

2. Certificate of Filing/Service.

Sincerely,

Shannon K. O'Fallon
Senior Assistant Attorney General
Natural Resources Section

SKO:lal/GENL0460
Enclosure
c: Service List

EeEIED
FEB 2 8 2005

WATER RESOURCESDE
SALEM, OREGOk

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY. (503) 378-5938



STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVEHEARINGS

FORTHE
OREGONWATERRESOURCES DEPARTMENT

In the Matter ofWater Right Application )
IS 84562 in the Name of the Oregon )
Parks and Recreation Department )
Applicant )

)
Roaring Springs Ranch, Inc. )
Protestant )

)
Harney County Court )
Protestant )

)
WaterWatch of Oregon )
Protestant )

)
Oregon Department of Fish & Wildlife )
Intervenor )

)
United States Department of Interior )

Bureau of Land Management )
Intervenor )

LIMITED OBJECTION TO
WATERWATCHSREQUEST
FORDEPOSITION OF
WITNESS

WaterWatch has requested the-deposition(s) of unspecified Oregon Water

Resources Department witnesses, who have knowledge about the basis for the proposed

condition to give priority to human and livestock use over the instream use. WaterWatch

has also submitted a request to the Department to informally exchange information about

this matter, in lieu of depositions. The Department and WaterWatch have agreed to meet

and discuss the condition to give priority to human and livestock use. The Department

Ill

RECEIVED
FEB 2 8 2005

WATER RESOURCES DEPT
SALEM, OREGON

Page 1-LIMITED OBJECTION TOWATERWATCH'S REQUEST FOR DEPOSITION OF WITNESS
GENL8062



intends to answer questions posed by WaterWatcb in this informal meeting, and

therefore, the Department objects to the request for depositions.

DATED this 25th day ofFebruary 2005.

Respectfully Submitted,

Shannon K. O'Fallon, #00169
Assistant Attorney General
OfAttorneys for the Oregon Water
Resources Department

FevE
EB 2 82005

WAiEFi RESOURCES DEPT
siii. REGO

Page 2- LIMITED OBJECTION TO WATERWATCHS REQUESTFORDEPOSITIONOF WITNESS
GENL8062



CERTIFICATE OF FILING/SERVICE

I certify that on February 25, 2005, the LIMITED OBJECTION TO WATERWATCH'S

REQUEST FOR DEPOSITION OFWITNESS was filed with Daina Upite, Administrative Law

Judge, Office ofAdministrative Hearings, PO Box 14020, Salem, OR 97309-4020, via e-mail to

daina_upite@state_or.us and stacev.a.silbemagel@state.or.us, and via first-class mail, postage

prepaid. I further certify that a true and correct copy of the above document was served on

February 25, 2005, by e-mail (where an e-mail address is indicated), and by first-class mail

postage prepaid to the addresses below.

TimWood, Director
Oregon Parks and Recreation Dept.
725 Summer StreetNE, Suite C
Salem, OR 97301
Phone: (503) 986-0707
FAX: (503) 986-0794
tim.wood@state.or.us

Steven Shipsey
Oregon Department of Justice
General Counsel, Natural Resources
1162 Court Street NE
Salem, OR 97301
(503) 947-4500
(503) 378-3802
steve.shipsev@doi.state.or. us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish & Wildlife
Fish Division
3406 Cherry Avenue NE
Salem, OR 97303
Phone: (503) 947-6084
Fax: (503) 947-6070
rick_j.kepler@state.or.us

Shelley McIntyre (via hand delivery)
Oregon Department of Justice
General Counsel/Natural Resources
1515SW Fifth Avenue, Suite 410
Portland, OR 97201
Phone: (503) 229-5725
Fax: (503) 229-5797
shelley.mcintyre@doj .state.or. us

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. of Interior
500 NE Multnomah St., Suite 607
Portland, OR 97232
Phone: (503) 231-2139
Fax: (503) 231-2166

Darren Brumback
United States Department of Interior
Bureau of Land Management
Bums District Office
28910 Hwy 20 West
Hines, OR 97738
Phone: (541) 573-4418
Fax: (541) 573-4411
darren brumback@blm.gov

Page 1 - CERTIFICATE OFFILING/SERVICE
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FEB 2 8 2005
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Martha 0. Pagel
Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795
Phone: (503) 222-9981
Fax: (503) 796-2900
mpagel@schwabe.com

StephanieM. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd.
Portland, OR 97219
Phone: (503) 768-6736
Fax: (503) 768-6671
parent@lclark.edu

Page 2 - CERTIFICATE OF FILING/SERVICE

Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541) 957-5923
rvockim@mcsi.net

Karen Russel I
WaterWatch of Oregon, Inc.
213 SWAsh, Suite 208
Portland, OR 97204
Phone: (503) 295-4039, ext. 24
FAX: (503) 295-2791
Karen@waterwatch.org

Shannon K. O'Fallon, #00169
Assistant Attorney General
OfAttorneys for the Oregon Water
Resources Department

RECEIVED
FEB 2 8 2005

WATEH RESOURCES DEPT
SALEM, OREGON



PETER D. SHEPHERD
Deputy Attomey General

EGULARMAIL

T OF JUSTICE
UNSELDIVISION

y 25, 2005

Dair
Adn.
Offic.v VL .n..urrumstrative Hearings
P.O. Box 14020
Salem, OR 97309-4020

RE: In the Matter of the Water Right Application IS 84562 in the Name of the Oregon Parks
and Recreation Department
DOJ File No.: 634-900-GN0797-03

,@ o-"
4 est- 4,"
odBY

'HARDYM
AttorneyGene;

Dear Administrative Law Judge Daina Upite:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Parks
and Recreation Department are the following:

1. Applicant Oregon Parks and Recreation Department's Objection to Protestant
Roaring Springs Ranch, Inc.'s Petition to Oregon Water Resources Department
for an Order to Take Depositions; and

2. Certificate ofFiling/Service.

Sincerely,

'2 SL.,,, >
2..1uv#,55,

Steve Shipsey
Assistant Attorney General
Natural Resources Section

SXS:jrsGENLSOS2
Enclosure
c: Service List RECEIVED

FEB 2 8 2005
WATEFi RESOURCE& DEPT I

SALEM, OREGON

1162 Court StreetNE, Salem, OR 97301-4096 Telephone: (503)9A7-4500 Fax: (503) 378-3802 TTY: (503)378-5938



,. HARDYMYERS
Auomcy General

DEPARTMENT OFJUSTICE
GENERAL COUNSEL DIVISION

February 25, 2005

PETERD. SHEPHERD
DeputyAttorneyGeneral

BYE-MAIL TO daina.upite@state.or.us and REGULARMAIL

Daina Upite
Administrative Law Judge
Office ofAdministrative Hearings
P.O. Box 14020
Salem, OR 97309-4020

RE: In the Matter of the Water Right Application IS 84562 in theName of the Oregon Parks
and RecreationDepartment
DOJ FileNo.: 634-900-GN0797-03

Dear Administrative Law JudgeDainaUpite:

Enclosed herewith for filing in the above-captioned matter on behalfof the Oregon Parks
and Recreation Department are the following:

l. Applicant Oregon Parks and Recreation Department's Objection to Protestant
Roaring Springs Ranch, Inc.' s Petition to Oregon Water Resources Department
for an Order to TakeDepositions; and

2. Certificate ofFiling/Service.

Sincerely,

'2._SL.,,,
,y.._"-uv#"5,,,

Steve Shipsey
AssistantAttorney General
NaturalResources Section

SXS:jrsGENLSO82
Enclosure
c: Service List RECEIVED

FEB 2 8 2005
WATER RESOURCES DEPT

SALEM,OREGON "

1162 Court StreetNE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938



STATE OF OREGON
BEFORETHE OFFICE OFADMINISTRATIVEHEARINGS

FORTHE
OREGONWATERRESOURCES DEPARTMENT

In the Matter ofWater Right Application )
IS 84562 in theName of the Oregon )
Parks and Recreation Department, )
Applicant )

)
)

Roaring Springs Ranch, Inc. )
Protestant )

)
Hamey County Court )
Protestant )

)
WaterWatch of Oregon )
Protestant )

)
Oregon Department of Fish & Wildlife )
RequestforStanding )

)
United States Department of Interior )

Bureau ofLand Management )
Requestfor Standing )

APPLICANT OREGON PARKS
ANDRECREATION
DEPARTMENT'S OBJECTION
TO
ROARING SPRINGS RANCH,
INC.'S PETITIONTO OREGON
WATERRESOURCES
DEPARTMENT FORAN
ORDERTO TAKE
DEPOSITIONS

RECEIVED
FEB 2 8 2005

WATEH RESOURCES DEPT
_. SALEM, OREGON---

On February 16, 2005, protestant Roaring Springs Ranch, Inc. (Roaring Springs)

petitioned the Oregon Water Resources Department for an order to take the deposition of

Steven C. Brutscher, Natural Resources Specialist IV for the Oregon Parks and

Recreation Department (OPRD). Protestant Roaring Springs contends that talcing Mr.

Brutscher's deposition is the only adequate method of obtaining thekind of detailed

infonnation necessary to resolve the issues remaining in this case. However, protestant

Roaring Springs request is based in part on a faulty characterization ofwhat the

remaining issues are. In its request, protestant Roaring Springs states:

"The issues that remain for hearing include: (1) whether the quantity ofwater
requested by OPRD is the minimum quantity required to support the proposed
recreational use, as required by ORS 537.332 and 537.343." Protestant Roaring

Page 1-OREGON PARKS AND RECREATION DEPARTMENT'S OBJECTIONTO PROTESTANT
ROARING SPRINGS RANCH, INC.'S PE I ITIONTO OREGONWATER RESOURCES
DEPARTMENTFOR AN ORDER TOTAKE DEPOSITIONS
GENL8048
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Springs Ranch, Inc.'s Petition to Oregon WaterResources Department/f6/414H RESOURCES DEPT
0 d Tak D

· · ? SALEM. OREGON
Iler to ke )CDOSI[lOnS al --

However, the February 3, 2005 PostPre-Hearing Conference Order; Scheduling Order

states:
"The parties agreed that the following issues remain disputed:
"1. Whether OWRD erred by failing to limit the proposed instream water
right to the 'minimum' amount needed." Order at 2.

Therefore, properly characterized, the issue that remains in this case is whether Oregon

Water Resources Department erred in failing to limit the instream water right, not

whether applicant OPRD erred in requesting the particular level of instrearn flow.

Administrative Law Judge Upite has held in this case that:

"ORS 537.336(3) does provide that OPRD shall request an in-stream water right
for the quantity of water necessary to support the proposed public uses.
Therefore, OPRD was not required, as a matter of law, to apply for the minimum
quantity ofwater necessary to support public use." August 11, 2004 Order at 5.

Because applicant OPRD is not required as a matter of law to apply for the minimum

quantity ofwater necessary, the requested deposition ofMr. Brutscher related to

minimum flows is unlikely to yield testimony material to an issue in this case and should

be denied.

Furthermore, protestant Roaring Springs asserts that a deposition is necessary in

part because "onlyMr. Brutscher can testify as to whetherand how he considered the

minimumflow and public access issues whilepreparing application IS 84562."

Protestant Roaring Springs Ranch, Inc.'s Petition to Oregon Water Resources Department

for an Order to Take Depositions at 3. (Emphasis supplied.) Protestant Roaring Springs'

request indicates a continuing interest in pursuing an issue that is no longer in this case:

whether OPRD is required to consider the minimum flow while preparing application IS

84562. Judge Upite has resolved this issue in the August 11, 2004 Order on Motion for

Ruling on Legal Issues and affirmed that resolution in the December 3, 2004 Order on

Reconsideration of Order on Motion for Ruling on Legal Issues. Judge Upite ruled that

Page 2-OREGON PARKSAND RECREATIONPEP.ARTMENT'S OBJECTIONTOPROTESTANT
ROARING SPRINGSRANCH, INC.'SPETITION TO OREGONWATERRESOURCES
DEPARTMENTFOR ANORDER TOTAKE DEPOSITIONS
GENLS04S
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FEB 2 82005

WATEH RESOURCES DEPT
SALEM, OREGON

OPRD complied with its rules in preparing the application as a matter of1a.Au@st1i.

2004 Order at 6; December 3, 2004 Order at 2. Judge Upite ruled that OPRD was not

required, as a matter of law, to apply for the minimum quantity ofwater necessary to

support public use. August 11, 2004 Order at 5. Furthennore, Judge Upite dismissed

protestant Roaring Springs challenge that OPRD's rules inadequately address recreational

use minimum flow requirements as being outside the scope of this proceeding. August

11, 2004 Order at 7. The issue that remains in dispute in this matter is: "Whether OWRD

erred by failing to limit the proposed instream water right to the 'minimum' amount

needed." Protestant Roaring Springs request to depose an OPRD employee is not likely

to yield testimony material to the propriety of another agency's action and should be

denied.

Protestant Roaring Springs requests to depose Mr. Brutscher regarding Issue 2 in

this case.1 Applicant OPRD contends that taking a deposition is not the only adequate

method for obtaining Mr. Brutscher's testimony as to this issue. OAR 137-003-0572(2).

Applicant OPRD submits that written interrogatories related to this issue could provide

an adequate other method ofobtaining the requested testimony. Id. Applicant OPRD

does not object to written interrogatories from protestant Roaring Springs that are

material to Issue 2.

CONCLUSION

For the reasons above, OPRD objects to protestantRoaring Springs request for an

order to take the deposition of Steven C. Brutscher. To the extent, if any, that OWRD

grants protestant Roaring Springs request, applicant OPRD requests that OWRD's order

1 Issue 2, as stated in the February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order, is:

"Whether there is a basis for asserting a public recreational interest, as required under ORS
537.336, when there is no public access to Home Creek for approximately one-half oftbe reach
proposed for inclusion in aninstream water right,because it is within private lands owned by
Roaring Springs Ranch, and because the stream is not navigable for public reereation purposes."
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limit the scope of the deposition to the Issue 2. IF OWRD were to grant the request for

deposition on the Issue 1, applicant OPRD requests that the scope of the deposition be

limited to the remaining issued and not allow testimony on issues that have been resolved

by the Order on Motion for Ruling on Legal Issues or the Order on Reconsideration of

Order on Motion for Ruling on Legal Issues issued by Judge Upite.

DATED this 25 day ofFebruary, 2005.

Respectfully Submitted,

d,£r,,
rSteve Shipsey, #94435

Assistant Attorney General
OfAttorneys for Oregon Parks
and Recreation Department

RECEIVE.
FEH 2 ~ 20;5 I

WATEh rlESOUACE5 DEPTSAEM, OREGON
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CERTIFICATE OF FILING/SERVICE

I certify that on February 25, 2005, APPLICANT OREGON PAR.KS AND

RECREATION DEPARTMENT'S OBJECTION TO PROTESTANT ROARING

SPRINGS RANCH, INC.'S PETITION TO OREGON WATER RESOURCES

DEPARTMENT FOR AN ORDER TO TAKEDEPOSITIONS was filed with Daina

Upite, Administrative Law Judge, Office ofAdministrative Hearings, PO Box 14020,

Salem, OR 97309-4020, via e-mail to daina.upite@state.or.us and

stacey.a.silbemagel@state.or.us, and via first-class mail, postage prepaid. I further
certify that a true and correct copy of the above document was served on February 25,

2005, by e-mail (where an e-mail address is indicated), and by first-classmail postage

prepaid to the addresses below.

Tim Wood, Director
Oregon Parks and Recreation Dept.
725 Summer Street NE, Suite C
Salem, OR 97301
Phone: (503) 986-0707
FAX: (503) 986-0794
tim.wood@state.or.us

Shannon O'Fallon
Oregon Department ofJustice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201
Phone: (503) 229-5725
Fax: (503) 229-5797
shannon.ofallon@doj.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. ofFish & Wildlife
Fish Division
3406 CherryAvenue NE
Salem, OR 97303
Phone: (503) 947-6084
Fax: (503) 947-6070
rick.j.kepler@state.or.us
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GENLSO4S

Shelley McIntyre
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201
Phone: (503) 229-5725
Fax: (503) 229-5797
shelley.mcintyre@doj.state.or.us

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. of Interior
500 NE Multnomah St., Suite 607
Portland, OR 97232
Phone: (503) 231-2139
Fax: (503) 231-2166

StephanieM. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd.
Portland, OR 97219
Phone: (503) 768-6736
Fax: (503) 768-6671
parent@lclark.edu RECEIVED
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Karen Russell
WaterWatch ofOregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204
Phone: (503) 295-4039, Ext. 24
FAX: (503) 295-2791
karen@waterwatch.org

Phillip C. Ward
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97309-4020
Phone: (503) 986-0910
Fax: (503) 986-0903
phillip.c.ward@wrd.state.or.us

Timothy Sullivan
Schwabe, Williamson &Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795
Phone: (503) 222-9981
Fax: (503) 796-2900
tsullivan@schwabe.com
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Adam Sussman
Oregon Water ResourcesDepartment
725 Summer Street NE, Suite A
Salem, OR 97309-4020
Phone: (503) 986-0877
Fax: (503) 986-0901
adam.p .sussman@wrd.state.or.us

Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541) 957-5923
ryockim@mcsi.net

adzyseve Shipsey, #94435 "Rs>>7
Assistant Attorney General
OfAttorneys for Oregon Parks
and Recreation Department
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STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVEHEARING,ATER RESOURCES DEPT

FORTHE SALEM,OREGON
OREGONWATERRESOURCES DEPARTMENT

FEB 1 7 2005

In the Matter ofWater Right Application
IS 84562 in the Name of the Oregon
Department ofParks and Recreation,
Applicant

Roaring Springs Ranch, Inc.,
Protestant

Hamey County Court,
Protestant

WaterWatch of Oregon,
Protestant

Oregon Department ofFish &Wildlife,
Intervenor

PROTESTANT ROARING SPRINGS
RANCH, INC.'S PETITION TO
OREGONWATERRESOURCES
DEPARTMENT FORAN ORDERTO
TAKEDEPOSITIONS

United States Department of Interior Bure
ofLand Management,
Intervenor

Pursuant to ORS 183.425 and OAR .anch,

ine. ("Roaring Springs") petitions the Oreg± eresowrces Department for an order to take. .
the deposition ofSteven C. Brutscher, Natural Resources Specialist IV for the Oregon Parks and

Recreation Department ("OPRD").

ELEMENTS OF PETITION

1. Name and address ofwitness

Steven C. Brutscher

Oregon Parks andRecreation Dept.

PAGE 1-PROTESTANT ROARING SPRINGS RANCH, INC.'S PETITION TO OREGON
WATER RESOURCES DEPARTMENT FOR AN ORDER TO TAKE
DEPOSITIONS
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4 RECEIVED
STATE OF OREGON

BEFORE THEOFFICE OFADMINISTRATIVE HEARINOSATERRESOURCES DEPT
FORTHE SALEM,OREGON

OREGONWATERRESOURCES DEPARTMENT

FEB 1 7 2005

In the Matter ofWater RightApplication
IS 84562 in the Name ofthe Oregon
Department ofParks and Recreation,
Applicant

Roaring Springs Ranch, Inc.,
Protestant

Hamey County Court,
Protestant

WaterWatch ofOregon,
Protestant

Oregon Department ofFish & Wildlife,
Intervenor

United States Department of Interior Bureau
of Land Management,
Intervenor

PROTESTANT ROARING SPRINGS
RANCH, INC.'S PETITION TO
OREGONWATERRESOURCES
DEPARTMENT FORAN ORDERTO
TAKE DEPOSITIONS

Pursuant to ORS 183.425 and OAR 137-003-0572, Protestant Roaring Springs Ranch,

.. ..n : o.: ·") ·: the O M. R. Dire. "iosrg 3pr:gs' pet:tons 1e 'regen 'ater xesowrces )epartment for an order to take

the deposition of Steven C. Brutscher, NaturalResources Specialist IV for the Oregon Parks and

Recreation Department ("OPRD").

ELEMENTS OFPETITION

1. Name and address ofwitness

Steven C. Brutscher

Oregon Parks and Recreation Dept.

PAGE I -PROTESTANT ROARING SPRINGS RANCH, INC.'S PETITION TO OREGON
WATER RESOURCES DEPARTMENTFOR AN ORDER TOTAKE
DEPOSITIONS

pd/073928/137595/DWM/1275738.1



725 Summer St. NE, Suite C

Salem, OR 97301

2. Testimony of the Witness isMaterial

Testimony is material if it "tends to make the existence of any fact that is of consequence

to the determination of the issues more or less probable." OAR 137-003-0572(2). The issues that

remain for hearing include: (1) whether the quantity of water requested by OPRD is the

minimum quantity required to support the proposed recreational use, as required by ORS

537.332 and 537.343; and (Z) whether public uses relating to recreation and scenic attraction are

associated with Home Creek where it flows through private land, as required by 537.336(3).

The testimony of Steven C. Brutscher is material to both of these issues. Mr. Brutscher

prepared application IS 84562 for OPRD and was the person responsible for determining the

amount ofwater requested in that application. He chose to request an amount that would

"preserve the present characteristics of Home Creek." See Affidavit of Steven C. Brutscher in

Support of Oregon Parks and Recreation Department's and Oregon Water Resources

Department's Responses f 12. His testimony would tend to prove whether OPRD requested the

minimum quantity required to support the proposed recreational uses. In addition, Mr. Brutscher

could testify, based on personal experience and conversations with others, as to whether the

public is able to view Home Creek in areas where the creek flows through private lands. See

Affidavit of Steven C. Brutscher8, 9, 12.

3. No Other Means ofObtaining the Witness's Testimony is Adequate

Taking a deposition is the only adequate method for obtaining Mr. Brutscher's testimony

as to whether OPRD requested the minimum quantity ofwater to support recreational uses and

whether the public is able to use stream reaches that cross private lands. Roaring Springs cannot

obtain the kind of detailed information necessary to resolve these issues bymeans of other

discovery methods, which do not allow the type of examination that is necessary. Mr.

PAGE 2-PROTESTANT ROARING SPRINGS RANCH, INC.'S PETITION TO OREGON
WATERRESOURCES DEPARTMENT FORAN ORDER TO TAKE
DEPOSITIONS
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Brutscher's affidavit raises a number ofquestions regarding the minimum flow and public access

issues, which cannot be answered by reference to the records produced by OPRD and OWRD.

OPRD based application IS 84562 largely on the undocumented "thought process" ofMr.

Brutscher. See e.g. Affidavit ofSteven C. Brutscher 10. As a result, there are few relevant

documents available and only Mr. Brutscher can testify as to whether and how he considered the

minimum flow and public access issues while preparing application IS 84562.

CONCLUSION

For the reasons above, Roaring Springs respectfully requests an order to take the
deposition ofSteven C. Brutscher.

Dated this 16th day ofFebruary, 2005.

Douglas acDougal, OSB # 98077
Schwabe, Williamson &Wyatt, P.C.
1211 SW Fifth Avenue, Suite 1700
Portland, Oregon 97204-3795
(503) 222-9981
(503) 796-2900 FAX
dmacdougal@schwabe.com
OfAttorneys for Roaring Springs Ranch
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FEB 1 7 2005
CERTIFICATE OF SERVICE WATERRESOURCES DEPT

-. SALEM,OREGON
I hereby certify that on February 16, 2005 I delivered a true and correct copy oI

PROTESTANT ROARING SPRINGS RANCH, INC. 'S PETITION TO OREGON WATER

RESOURCES DEPARTMENT FOR AN ORDERTO TAKE DEPOSITIONS via facsimile and

by depositing same in the U.S. Post Office, at Portland, Oregon, with sufficient first-class

postage prepaid, addressed to the following:

Original to:

Phillip C. Ward, Acting Director
Oregon Water Resources Department
725 Summer St., NE, Suite A
Salem, OR 97301
Phone: 503-986-0910
Fax: 503-986-0903
Email: phillip.c.ward@wrd.state.or.us

Copies to:

Tim Wood, Acting Director
Oregon Parks and Recreation
725 Summer St., NE, Suite C
Salem, OR 9730 l
Phone: 503-986-0707
Fax: 503-986-0794
Email: tim.wood@state.or.us

Rick Kepler, Habitat Program Manager
Oregon Department of Fish & Wiidlife
Fish Division
3406 Cherry Ave., NE
Salem, OR 97303-4924
Phone: 503-947-6084
Fax: 503-947-6070
Email: rick.j .kepler@state.or.us
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Steven Shipsey
Oregon Department of Juslice
General Counsel, Natural Resources
1162 Court St., NE
Salem, OR 97301
Phone: 503-947-4500
Fax: 503-378-3802
Email: steve.shipsey@doj .state.or.us

Shelley McIntyre
Oregon Dcpanment of Justice
General Counsel/Natural Resources
1515 SW Fifth Ave., Suite 410
Portland, OR 97201
Phone: 503-229-5725
Fax: 503-229-5797
Email: shelley.mcintyre@doj .state.or.us



Karen Russell
WaterWatch ofOregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204
Phone: 503-295-4039, ext. 24
Fax: 503-295-2791
Email: karen@waterwatch.org

Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470
Phone: 541-957-5900
Fax: 541-957-5923
Email: ryockim@mcsi.net

Daina Upite
Administrative Law Judge
Office ofAdministrative Hearings
P.O. Box 14020
Salem, OR 97309-4020
Phone: 503-373-0386
Fax: 503-378-4067
Email: Daina.Upite@state.or.us
Stacey.A.Silbemagel@state.or.us

Stephanie M. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd
Portland, OR 97219
Phone: 503-768-6736
Fax: 503-768-6671
Email: parent@Iclark.edu

Dated this 16th day of February, 2005.
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Barbara Scott-Brier
Vernon Peterson
Office of the Solicitor
PacificNorthwest Region
U.S. Department of Interior
500 NE Multnomah St., Suite 607
Portland, OR 97232
Phone: 503-231-2139
Fax: 503-231-2166

Darren Brumback
U.S. Department of Interior
Bureau of Land Management
Bums District Office
28910 Highway 20 West
Hines, OR 97738
Phone: 541-573-4418
Fax: 541-573-4411
Email: darren_brumback@or.blm.gov

Shannon O'Fallon
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW 5Ave., Suite 410
Portland, OR 97201
Phone: 503-229-5725
Fax: 503-229-5390
Email: shanon.ofallon@doj.state.or.us

Adam Sussman
Protest Program Coordinator
Oregon Water Resources Department
725 Sumner St., NE, Suite A
Salem, OR 97301
Phone: 503-986-0877
Fax: 503-986-0903
Email: Adam.p.Sussman@wrd.state.or.us
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Relating to applications for in-stream water rights submitted by state agencies:

0RS 537.338 is amended to read:

537.338 (1)Rules for state agency request for in-stream water right. The Water Resources
Commission by rule shall establish standards, criteria and procedures by which a slate agency
included under ORS 537.336 may request an in-stream water right to be issued under ORS
537.336.

(2) The rules shall include requirements that an application for an in-stream water
right: (a) shall be based upon methods of determining instream flow needs that have been
approved by rule of the agencies submitting the application, and (b) shall include written
documentation of how the methods were applied in preparation of the application.

2/9/05 9:27 PM
pd073928/137595/M0P/I273939.1



Recreation Flow Requirement Methodology
For Home Creek, Tributary to Garrison Lake,

Harney County, Oregon

The following description identifies the flow requirements for the recreational uses of
Home Creek in accordance with the provisions of Oregon Administrative Rules (OAR)
736-060-0015, Recreation Flow Requirement Methodology administered by the Oregon
Parks and Recreation Department (OPRD). This information is in support of OPRD's
application dated October 17, 2000, for instream water rights in Home Creek for the
benefit of public recreation and scenic attraction.

Recreational Use: Scenic attraction/aesthetics, hiking, camping, fishing, wildlife
viewing and nature study/interpretation. Home Creek drains the southwestern flank of
Steens Mountain in Oregon's high desert, Basin and Range Province. (Map 1). Home
Creek is the centerpiece of the 20,699 acre Home Creek unit of the Steens Mountain
Wilderness Area designated by Congress in October 2000. (Map 2). Whether from the
vantage point of canyon rim, creek side, or the talus slopes and basalt outcrops in
between, Home Creek canyon offers the visitor spectacular high desert scenery,
impressive geology, viewable fish and wildlife, diverse plant communities and living
natural history.

For those that prefer to look inside while outside, there is remoteness, solitude,
isolation, tranquility, closeness to nature and spirit liberating space in this challenging
and pristine environment. In the midst of this stunning and arid landscape, Home Creek
is the dynamic focus, the crux of the canyon, and it guides one's eye, spirit and
imagination around each bend, over each rock and across the span of time and space.

Home Creek is a narrow, boulder strewn, high gradient, pool and drop, perennial
stream, arising on the southwestern flank of Steens Mountain at an elevation of about
7,400 feet. From its headwaters, Home Creek flows about 20 miles northwestward to
the Catlow Valley, slicing through the Catlow Rim about 23 miles south of Frenchglen.
The steep gradient (average 140 foot drop per mile) and rock filled channel generate
continuous white water that provides a striking contrast to the brown-gray-black basalt
canyon walls and the green riparian vegetation. In autumn, streamside vegetation turns
various shades of yellow and red enhancing this contrast.
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Photo by Greg Burke

Home Creek - note the hikers at the base of the outcrop on the extreme left.



Where Home Creek breaches the Catlow Rim, the canyon measures about one mile
across from rim to rim and about 1,400 feet from top to bottom. Looking west from the
mouth of Home Creek canyon, one views the Catlow Valley, now arid rangeland, or
pastureland where irrigation can be applied. To the east, the land slopes upward for
another 14 miles traveling through several vegetation zones and a variety of habitats
before reaching elevations of about 7,700 feet along the southern summit of Steens
Mountain. Whether in the canyon bottom or upland areas, the visitor is constantly
reminded of the impressive scope, scale and biological diversity of the area.

In short, Congressional designation of the area as wilderness reinforces that the highest
and best use of the area is the preservation of its natural features, systems and
functions, including the creek's hydrology. The flows protected by the requested
instream water right will help maintain the outstanding and unique wilderness resources
of Home Creek.

Time period of Use: Year-round. Home Creek is accessible and used in all seasons.

Stream flow supporting recreational use: Flows are in cubic feet per second.

JAN
4

FEB
7

MAR APR MAY JUN JUL
17 36 53 31 8

AUG SEP OCT NOV DEC
4 4 4 3 3

These flows represent 50 percent exceedence values for each month based on
calculations conforming to standards and procedures used by the Water Resources
Department for estimating flows on ungaged streams.

Location of use: The specified flows are requested to be maintained in Home Creek
from Upper Crossing in the SE of the NW of Section 24, Township 35 South,
Range 32 ½ East, Willamette Meridian, Harney County; --­

downstream to the intersection of Home Creek with the Steens Mountain Wilderness
Area boundary being the west quarter section line of the SE of the NE of Section
10, Township 35 South, Range 32 East, Willamette Meridian, in Harney County.

Experience setting: Visitors to the above-described area can expect an experience at
the semi-primitive to primitive end of the Recreational Opportunity Spectrum (ROS).
(ROS Users Guide, United States Department of Agriculture, Forest Service). A
primitive road crosses the proposed reach at Upper Crossing and again about two miles
downstream at Lower Crossing. Though this reach of stream traverses some private
lands, it qualifies as semi-primitive, motorized (in the vicinity of the two road crossings)
and semi-primitive, non-motorized for a portion of the two-mile reach between these
crossings. This reach of stream offers moderate to high probability of experiencing
isolation from the sights and sounds of humans, independence, closeness to nature,
tranquility, and the need for self-reliance in an environment that offers challenge and
risk.
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From Lower Crossing downstream to State Highway 205, Home Creek flows about
seven miles in an increasingly deep gorge. This reach of stream provides a primitive
experience characterized by extreme high probability of isolation from the sights and
sounds of humans, independence, closeness to nature, tranquility and need for self­
reliance in an environment that offers a high degree of challenge and risk.

The lower five miles of the subject reach is within the boundaries of the Steens
Mountain Wilderness Area. Land ownership in this reach is predominantly Bureau of
Land Management. Management is designed to preserve and protect the natural
resource features, values and functions of the lands within this wilderness area.

The 1994-1999 Statewide Comprehensive Outdoor Recreation Plan (SCORP) surveyed
recreationists to learn more about the recreation settings they used and the recreation
settings they preferred. The SCORP analysis found that recreationists tend to prefer
recreational settings that are more natural or primitive than the ones they use. This is
especially true for outdoor activities that focus on and draw from the natural resource
land base. Hunting, fishing, nature study, wildlife observation, hiking, tent camping,
backpacking, and climbing are some examples.

There are various reasons for the disparity between settings used and those preferred.
Perhaps the most important reason is the dwindling availability and protection of
resource lands of adequate areal extent that provide the primitive settings desired. The
table below shows uses and preferences for Primitive and Semi-primitive ROS settings
from the 1994-1999 SCORP for three categories of activities that are common on Home
Creek.

Activity ROS Setting Type
Primitive Semi-primitive

Used Preferred Used Preferred
Bank Fishing 10.1% 20.5% 15.1% 26.2%
Nature study - wildlife 8.3% 25.2% 30.1% 40.3%
viewing
Hiking - backpacking 23.3% 37.1% 34.2% 36.2%
trails

Source: 1994-1999 Statewide Comprehensive Outdoor Recreation Plan, OPRD, page III-16.

Protecting the flow regime in Home Creek through instream water rights will help
preserve the integrity of the primitive/semi-primitive (wilderness) character of the area
thereby addressing the public preference to have and recreate in such settings.

Amount of recreational use: Recreational use data are not available for Home Creek.
Overall, recreation use levels in the area are low when compared to use levels
elsewhere on Steens Mountain i.e. Fish Lake campground, Kiger Gorge overlook, Big
Indian Gorge overlook, Steens Mountain summit.

There are no designated or developed recreation facilities on Home Creek. Use is
dispersed and unmonitored. Administered by the SLM, the Home Creek drainage was
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managed as a wilderness study area from the mid 1980's to October 30, 2000, when
President Clinton signed a bill designating it a wilderness area. The area's wilderness
designation is indicative of its primary recreation attraction - unaltered and unspoiled
nature in a magnificent geographical setting. Recreation use of Home Creek will
increase as people learn of its new designation and seek to experience the natural
values it offers.

Home Creek and its drainage do receive recreational use. An undeveloped
campground is located at the mouth of Home Creek canyon about one quarter mile east
of where highway 205 crosses the creek. Visitors hiking in the area commonly use this
campground as a base of operations. (Personal communication with Rick Hall, Natural
Resource Specialist, Burns District BLM, January 9, 2002).

Except for an undesignated, primitive trail that extends about one-half mile upstream
from the mouth of the canyon, there are no developed trails or other recreation facilities
in the Home Creek canyon. However, rim and gorge hikes along the creek are featured
in Oregon Desert Guide, 70 Hikes, by Andy Kerr, published by The Mountaineers, 2000.
The Oregon Natural Desert Association has run a day hike in Home Creek canyon in
conjunction with its annual Desert Conference in each of the last ten years. (Personal
communication with Bill Marlett, Executive Director, Oregon Natural Desert Association,
September 5, 2001).

Anecdotal information from users of the area indicates Home Creek does afford big
game and upland bird hunting, fishing, wildlife viewing and nature interpretation
opportunities. Animal species that rely on Home Creek for habitat add significantly to
the aesthetic attraction and experience for visitors to the area.

Home Creek is essential habitat for populations of Catlow Valley Redband Trout and
Catlow tui chub. (Map 3). It is the only stream along the Catlow Rim that is open to
fishing. (Oregon Department of Fish and Wildlife, 2002 Sport Fishing Regulations,
www.dfw.state.or.us/ODFWhtml/Requlations/2002 Southeast.pdf). During the early
1990's, the redband trout were the subject of study for listing as threatened or
endangered. With the resurgence of the wet cycle in the last half of the decade, these
fish have rebounded somewhat and are no longer candidate species for listing.
However, the Catlow Valley Redband Trout remains on the Oregon Department of Fish
and Wildlife's Sensitive Species List. Protecting redband trout was an important goal in
the establishment of the Steens Mountain Wilderness. The requested instream water
rights will provide adequate protection to all life stages of the redband trout including the
necessary flow velocities to maintain healthy habitat conditions.

The tui chub is native to the Catlow Valley. Their range is restricted to Home, Threemile
and Skull creeks, all of which drain the Catlow Rim. The redband trout and Catlow tui
chub are the subjects of a conservation agreement involving the Oregon Department of
Fish and Wildlife, U.S. Fish and Wildlife Service, Bureau of Land Management and the
Roaring Springs Ranch. The partners are working to improve habitat for these fish in
Home Creek.
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Home Creek's canyon and rugged basalt cliffs provide preferred habitat for California
big horn sheep. (Map 4). The big horn sheep populations on Steens Mountain
(including those that inhabit Home Creek) are stable and healthy and have been used
as relocation stock elsewhere. Adults and lambs are spring viewing attractions in Home
Creek and Threemile Creek canyons and along the Catlow Rim as well.

The rim rock area of the canyon is high density breeding habitat for a variety of hawk
species including Swainson's, red-tailed, Coopers and sharp-shinned hawks. (Map 4).
Other significant raptor species that breed in the area include golden eagles, prairie
falcons and long-eared owls. Home Creek drainage is also habitat for sage grouse,
although lek sites (traditional sage grouse mating strut areas) have not been
documented in the Home Creek drainage. (Map 5).

Competing uses: There are no competing uses for the flows in Home Creek in the
reach proposed for instream water rights. There are no known diversions, dams, or
consumptive uses of water between Upper Crossing and the wilderness area boundary
near the mouth of the canyon.

A search of 59 sections in four townships in the Platcard report on the Water Resources
Department's web site (www.wrd.state.or.us) yielded no record of water rights in or
upstream of the proposed protected reach. The sections queried include:

Township 35 South, Range 32 East: Sections 10, 11, 12

Township 35 South, Range 32 ½ East: Sections 1 through 36

Township 35 South, Range 32 ¾ East: Sections 19, 20, 21, 22, 27, 28, 29, 30, 31, 32,
33,34

Township 35 ½ South, Range 32 ¾ East: Sections 3, 4, 5, 6, 7, 8, 9, 10

8
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Institutional constraints:

Recreation use permits: Lands bordering Home Creek are largely federal lands
managed by the Bureau of Land Management. The SLM requires special recreation
use permits for commercial guide services, group events or competitive events utilizing
public lands in the Home Creek drainage. Existing commercial use permits (i.e. hunting
and fishing guides) issued by the SLM do permit use in the Home Creek drainage. The
SLM indicates that no commercial use permit currently administered specifies Home
Creek as the predominant area of use. (Personal communication with Mark
Sherboume, Bums District SLM, January 9, 2002).

Fishing regulations: The 2002 Oregon Sport Fishing Regulations, Oregon Department
of Fish andWildlife, include Home Creek in the Southeast Corner of the Southeast
Zone of Oregon. Trout fishing is open all year on Home Creek. Nothing in the
regulations indicates they would constrain the requested instream flows.

Dam releases: There are no dams that regulate or affect flows in Home Creek. There
may be small livestock impoundments in the headwater areas of Home Creek but these
are small volume, usually holding less than an acre-foot ofwater and are of no
measurable impact on flows in the creek.

Minimum perennial streamflows /instream water rights: There are no minimum
perennial streamflows or other instream water rights on Home Creek.

Court decisions: There are no known court decisions that present an institutional
constraint on instream water rights for Home Creek.

Standards contained in OAR 690-077-0045: Not applicable. WRD repealed this rule in
August 1992.

Acknowledged comprehensive land use plan of local government: The Home Creek
drainage is zoned EFRU-1 (exclusive farm and range use, 160 acre minimum) in the
Harney County Comprehensive Land Use Plan. Nothing in this zone affects the
establishment of instream water rights. (Personal communication with Richard
Jennings, Planning Director, Harney County Planning Department, January 10, 2002.)

12
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regon
Theodore R. Kulongoski, Governor

VIA FACSIMILE

November 26, 2003

Water Resources Department
North Mall Office Building

725 Summer Street NE, Suite A
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

Michael Carrier
Director
Oregon Parks and Recreation Dept.
725 Summer St. NE, Suite C
Salem, OR 97301

RE: Instream Water Right Application IS 84562 in the Name of the Oregon
Department of Parks and Recreation

Dear Mr. Carrier:

I would like to apologize for not having this notice served to you directly as well as to
Richard Whitman at the Department of Justice. I would be happy to reschedule this
prehearing conference if the current date is inconvenient. Please let me know if you need
this conference rescheduled or if you have any other questions regarding this proceeding:
(503) 986-0824.

Again, I apologize for any inconvenience I may have caused.

Sincerely,

/eode
Renee Moulun
Protest Program Coordinator

Attachment (Notice ofPrehearing Conference IS 84562)

Cc: Paul Cleary
Dick Bailey
Richard Whitman



Oregon
Theodore R Kulongoski, Governor

Water Resources Department
North Mall Office Building

725 Summer Street NE, Suite A
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

VIAMAIL

October 23, 2003

Ron Yockim
Attorney at Law
548 SE Jackson St., Ste. 7
P.O. Box 2456
Roseburg, OR 97470

RE: InstreamWater Right Application IS 84562 in theName of the OregonParks and
Recreation Department ("OPRD")

Dear Ron:

I am enclosing a letter from Paul Cleary to Martha Pagel, dated October 1, 2003, for your
reference. Mr. Carrier, Director ofOPRD has since requested the Oregon Water
Resources Department to refer IS 84562 to the Office ofAdministrativeHearings for a
contested case hearing.

Please feel free to call me ifyou have any questions: (503) 986-0824.

Sincerely,

ReneeMoulun
Division Protest Coordinator

Enclosure (as specified)
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regon
Theodore R. Kulongoski, Governor

VIAMAIL

October 23, 2003

Karen A. Russell
Senior StaffAttorney
WaterWatch of Oregon
213 SWAsh, Ste. 208
Portland, OR 97204

Water Resources Department
North Mall Office Building

725 Summer Street NE, Suite A
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

RE: InstreamWater Right Application IS 84562 in the Name of the Oregon Parks and
Recreation Department ("OPRD")

Dear Karen:

I am enclosing a letter from Paul Cleary to Martha Pagel, dated October 1, 2003, for your
reference. Mr. Carrier, Director of OPRD has since requested the Oregon Water
Resources Department to refer IS 84562 to the Office ofAdministrative Hearings for a
contested case hearing.

Please feel free to call me ifyou have any questions: (503) 986-0824.

Sincerely,

euu>Kt
Renee Moulun
Division Protest Coordinator

Enclosure (as specified)



regon Water Resources Department
North Mall Office Building

725 Sammer Street NE, Suite A
Salem, OR 97301-1271

503-986-0900
FAX 503-986-0904

Theodore R. Kulongoski ,Governor

VIAMAIL

October 23, 2003

StephanieM. Parent
Pacific Environmental Advocacy Center
1001 S.W. Terwilliger Blvd.
Portland, OR 97219

RE: InstreamWater RightApplication IS 84562 in theName ofthe Oregon Parks and
Recreation Department ("OPRD")

Dear Stephanie:

I am enclosing a letter from Paul Cleary to Martha Pagel, dated October 1, 2003, for your
reference. Mr. Carrier, Di.rector ofOPRD has since requested the Oregon Water
Resources Department to refer IS 84562 to the Office ofAdministrativeHearings for a
contested case hearing.

Please feel free to call me ifyou have any questions: (503) 986-0824.

Sincerely,

Renee Moulun
Division Protest Coordinator

Enclosure (as specified)



73410-0806

Park and Recreation Department
1115 Commercial St. NE

Salem, OR 97301-1002
(503) 378-6305

FAX (503) 378-6447
www.oregonstateparks.org

October 2, 2003

Mr. Paul Cleary, Director
Water Resources Department
725 Summer Street NE, Ste. A
Salem, Oregon 97301

Dear Paul:

This letter is to request that the Water Resources Department suspend the instream water
right application filed by Oregon Parks and Recreation Department for Three Mile Creek
(IS 84563) and place this application on administrative hold. I am also requesting that
the application for Home Creek (IS 84562) and the associated protests to this application
be moved to a contested case hearing.

Thank you for the assistance you and your staffhave provided in our efforts to achieve a
settlement of the protests regarding the above-referenced applications.

Sincerely,

Michael Carrier
Director

Cc: Dave Wright



Oregon
TheodoreR. Kulongoski, Governor

Water Resources Department
Commerce Building

158 12th Street NE
Salem, OR 97301-4172

503-378-3739
FAX 503-378-8130

October l, 2003

Martha 0. Pagel
Schwabe, Williamson & Wyatt, P.C.
Pacwest Center, Suites 1600- 1900
1211 Southwest FifthAve.
Portland, OR 97203-3795

Re: Roaring Springs Ranch R 84576, S 84577, R 85167, S 85168; Instream Water
Right Applications IS 84562 and IS 84563.

Dear Martha:

As you are aware, I met with the Oregon Parks and Recreation Department ("OPRD")
and the Oregon Department of Fish and Wildlife ("ODFW') earlier this month to discuss
your August 8, 2003, response to the state's "unified position" as described in my letter
to you dated July 28, 2003.

As you requested, the Oregon Department ofWater Resources ("OWRD") will
recommence processing of application R 85167 for storage of 2,152 acre feet ofwater
from the terminus ofHome Creek (the "lower reservoir"). OWRD will also
recommence processing of application S 85168 for supplemental irrigation of 1,510
acres. OWR.D will continue to work with the Roaring Springs Ranch on the remaining
issues associated with processing these applications.

OPRD has informed us it cannot accept the terms ofyour August 8, 2003, letter insofar as
the above-referenced instream water right applications. OWRD and ODFW agree with
OPRD's assessment ofyour client's position. Accordingly, OPRD will be requesting to
send the protests associated with its instream water right application IS 84562 (Home
Creek) to contested case hearing. OPRD is also requesting that instream water right
application IS 84563 (Threemile Creek) be placed on hold.

I am aware of your client's desire to proceed as quickly as possible with the contested
case hearing on application IS 84562 as the resolution of such case will have an impact
on your client's pending applications R 84576 for storage of 3,500 acre feet ("upper"
reservoirs) and S 84577 for supplemental irrigation of 5,700.2 acres. Accordingly, we
will work to proceed as quickly as possible on the hearing of IS 84562 and will continue
to hold applications R 84576 and S 84577 pending resolution of the contested case for
IS 84562.



Martha 0. Pagel
October 1, 2003
Page Two

Given your request to proceed with the actions outlined above, OWRD does not plan to
pursue further negotiations with the Roaring Springs Ranch or the other participants in
these cases at this time. Please let me know ifwe have misinterpreted your request in
regard to the outlined actions or the desirability of further negotiations. Thank you.

Sincerely,

Director

c: Michael Carrier, OPRD
Lindsay Ball, ODFW
Jim Myron, Governor's Office
David Van't Hof, Governor's Office



SCHWABE, WILLIAMSON & WYATT, P.C.
ATTORNEYS AT LAW

PACWEST CENTER,SUITES 1600-1900 • 1211 SOUTH\-'.-£ST FIFTH AVENUE • PORTLAND, OREGON 97204-3795
TELEPHONE: 503.222. 9931· FAX: 503.796.2900 • wv.w.schwabe.com

MARTHA O. PAGEL

Direct Line: Portland503.796.2872;
Salem 503.399.7712
E-Mail: mpagel@schwabe.com September 4, 2003

Renee Moulun
Oregon Water Resources Department
158 12th St. NE
Salem, OR 97301-4172

Re: Roaring Springs Ranch Applications
OurFileNo. 073928-098125

ECEve
I

} is so
WATE# RESOURCES DEBT

'. SALEM, OREGON

Dear Renee:

This will confirm our phone conversation earlier today, in which we discussed the
state's response to our letter ofAugust 8, 2003. You indicated that the agencies are scheduled
to meet on September 9, and that you expect to provide a response after that date. Thank you
for the update; wewill look forward to your response.

In the meantime, as we discussed, Roaring Springs Ranch (RSR) is still anxious to
proceed with processing of Applications R-85167 and S-85168, relating to the "lower"
reservoir on Home Creek. These applications have been on an informal administrative hold,
initiated by WRD. Wewould like to proceed with the applications as requested in myAugust 8
letter. My letter notes that the department's initial review appears to have been based on an
erroneous water availability determination. We would hope to have this issue addressed in a
Proposed Final Order or revised Initial Review.

My letter of August 8 also requested that the department proceed with scheduling
contested case hearings for both the protestedinstream water right applications, and RSR's
applications for the "upper" reservoirs on Home Creek. We asked that the instreamwater right
proceed first, because RSR's applications will be directly affected by the outcome of the
instream water right proceedings. You have indicated that WRD does not plan to forward the
instreamwater right matters to the Hearings Panel until requested to do so by the applicant, the
OregonParks and Recreation Department (OPRD).

Pursuant to ORS 537.175(2), the applicant may request a delay in the contested case
hearing schedule for "a reasonable period of time." Although we agree that such a delay can be
useful while parties are engaged in active negotiations, we are concerned with the slow pace of
settlement efforts to date, and with the apparent lack of progress. We would therefore
appreciate clarification as to the amount of time OPRD bas requested under the statute, and will
look forward to proceeding as soon as possible.

Portland, Oregon • Bend. Oregon
503.222.9981 541.330.0904

PDX/073928/098125/MOP/1128050.1

Salem, Oregon
503.399.7712

• Seattle, Washington • Vancouver.Washington
206.6221711 360.694.7551



Renee Moulun
September 4, 2003
Page2

Finally, given WRD 's decision not to proceed at this time with scheduling of a
contested case hearing for IS 84562, I must amend my earlier request concerning RSR's
applications for the upper reservoirs. As noted in my August 8 letter, these applications will be
directly affected by the outcome of the contested instream water right applications. As a result,
we are forced to wait until those issues are resolved before we can proceed.

To summarize, at this point, we are requesting the following:

1) That WRD proceed immediately with continued processing RSR's applications for
the "lower" reservoir on Home Creek (R-85167 and S-85168). This would include a review of
the previous "water availability°' determin ation.

2) That WRD not schedule contested case hearings on RSR's "upper" reservoir
applications (R-84576 and S-84577) until further notice from us.

3) That the state agencies provide a prompt response to my August 8 letter, following
your scheduled meeting on September 9, and that WRD advise us as soon as possible regarding
the next steps for processing the Home Creek instream water right application (IS 84562).

Thank you for your assistance. We look forward to hearing from you soon.

Sincerely,

ha.•,Oo)
Martha 0. Pagel

MOP:mca

cc: Paul Cleary, WRD
Mike Carrier, ORD
Stacy Davies
Ron Yockim

PDX/O73928/098125/MOP/I 128050.1



SCHWABE, WILLIAMSON & WYATT, P.C.
ATTORNEYS AT LAW

PACWESTCENTER,SUITES 1600-1900 • 1211 SOUTHWESTFIFTHAVENUE • PORTLAND, OREGON 97204-3795
TELEPHONE: 503.222.9981 FAX: 503.796.2900 • www.schwabe.com
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RECEIVED
/ AUG 1 1 2003

["aseer]
August 8, 2003

MARTHA O. PAGEL

Direct Line: Portland 503.796.2872;
Salem 503.399.7712
E-Mail: mpagel@schwabe.com

Mr. Paul Cleary
Director
Oregon Wa r ResourcesDepartment
15812th .NE
Salem, 97301-4172

Re: Roaring Springs Ranch/ InstreamWater RightApplications
Our FileNo. 073928-098125

Dear Paul:

Thank you for your letter of July 28, 2003, regarding the state's settlement concepts.
As described more fully below, we cannot accept the terms proposed in your letter, and at th.is
point, it is not clear whether further negotiations would be fruitful. We therefore request that
the Water Resources Department (WRD) move forward immediately with further
administrative action on the pending applications, including referral of IS 84562 to the Office
ofAdministrative Hearings for scheduling of a contested case hearing.

As described in my letter of July 9, 2003, we believe the schedule of contested cases
should begin with IS 84562, the instream application for Home Creek. This matter should be
considered first because its outcome will have a direct bearing on applications R-84576 and S­
84577, the "upper" reservoir applications ofRoaring Springs Ranch (RSR).

In addition, we request that the WRD immediately continue processing RSR
applications R-85167 and S-85168, relating to the proposed "lower" reservoir on Home Creek.
These applications should not be affected by the contested proceedings under IS 84562 because
the applications seek use ofwater below the reach ofthe proposed instream.water right. In that
regard, we believe the Initial Review issued by WRD on June 21, 2002, is in error with respect
to the water availability determination. The Initial Review indicates that water is not available
for the proposed reservoir and secondary use because of the pending instream water right
application. However, as noted, the reach of the proposed instream water right is above the
proposed reservoir, and therefore should not be a factor in the water availability determination.
In addition, based on previous contacts with WRD and other agency staff, it would appear this
application can and should be approved. We therefore request immediate administrative action
to continuewith the process.

Finally, we note that we are hopeful these matters may be ultimately resolved through
further settlement discussions, even though we cannot support further delays in application

Portland,Oregon , Bend, Oreg0 , SalemOregon
503.222.9981 541.330.0904 503.399.7712

PDX/073928/098125/MOP/1121160.1

Seattle, Washington Vancouver,Washington , Washington DC.
206.622.1711 360.694.7551 202.820.6870



Mr. Paul Cleary
August 8, 2003
Page2

HECEIVED ]
AUG 1 1 2003 'I

WATER RESOURCES DEPT
SALEM, OREGON

processing on the basis of settlement proposals that appear, at this point, to be so far apart. The
state's suggestion to place the pending instrearn water right application for Three Mile Creek
on "indefinite admini strative hold" would only postpone, without resolving, the need to address
our concerns. Similarly, the state's proposal for Home Creek is not workable for the Ranch,
and fails to acknowledge RSR's concerns about the validity and credibility of the instream
water right application. In our view, the alternatives described in my letter of July 9 offer a
more practical and effective long-term resolution. We were disappointed that the state did not
respond more directly to our proposals and we hope the state may be willing to reconsider these
concepts for future discussions.

In the meantime, we would appreciate confirmation from WRD as soon as possible
regarding the proposed schedule for further administrative proceedings.

Thank you, in advance, for your assistance.

Sincerely,

Martha 0. Pagel

MOP:mca

cc: Lindsay Ball, ODFW
Michael Carrier,PRD
Renee Moulun/
Ron Yockim
Stacy Davies

PDX/073928/098!25/MQP/1121160.l



' regon
Theodore R. Kulongoski, Govemor

VIA MAIL

July 28, 2003

Water Resources Department
Commerce Building
158 12th Street NE

Salem, OR 97301-4172
503-378-3739

FAX503-378-8130

Martha 0. Pagel
Schwabe, Williamson & Wyatt, P.C.
Pacwest Center, Suites 1600- 1 900
1211 Southwest Fifth Ave.
Portland, OR 97203-3795

Re: Water Right Applications R 84576, S 84577, R 85167, S 85168, IS 84562 and
IS 84563

Dear Martha:

Thank you for your letter ofJuly 9, 2003, in which you provide Roaring Springs Ranch's
("RSR's") and Harney County's position with regard to the above-captioned applications.
Although I understand your client's concerns about the seeming slow pace of these
negotiations, please keep in mind that the large number of parties involved has attenuated
the settlement process considerably. I also want to express my appreciation for RSR's
and Harney County's continued willingness to negotiate.

Despite the lack of a formal follow-up meeting to our last negotiating session, OWRD,
ODFW and Stacey Davies have visited the site of the proposed reservoir at Smith Flats
and V Lake. In addition, the state - Oregon Water Resources Department ("OWRD"),
Oregon Parks and Recreation Department ("OPRD"), and the Oregon Department of Fish
and Wildlife ("ODFW") -- has had several discussions regarding its position on all of the
pending applications. Pursuant to these discussions, the state has formed a "unified
position" that will streamline the process and may facilitate further settlement discussion.
Toward that end, the state offers the following settlement concepts for your client's
consideration.

Settlement Concepts

The stage agencies (OWRD, OPRD and ODFW) are unified only in submitting the
following as a single resolution to the outstanding applications and the associated protests
on R 84576, S 84577, R 85 I 67, S 85 168, IS 84562 and IS 84563:

(a) Three Mile Creek (IS 84563): OWRD will place an indefinite
administrative hold on the application given that the segment is located
wholly on Bureau of Land Management lands contained within the Steens
Mountain Wilderness.



Martha Pagel
July 28, 2003
Page 2

(b)

(c)

•

•

•

Roaring Springs Ranch (Lower Reservoir R 85167 & S 85168): OWRD
will approve the lower reservoir (with screening as ODFW directs).
OWRD, OPRD and ODFWsupport the supplemental irrigation of 1,510
acres out of the lower reservoir.

Home Creek (IS 84562): Roaring Springs Ranch (Smith Flats Reservoir
& V Lake Reservoir R 84576 & S 84577)

Existing irrigation in Smith Flats: The state does not support a water right
permit for the active irrigation of Smith Flats, but will not object to
"passive" or un-manipulated flows for the natural irrigation of Smith Flats
meadow.

Stock ponds in the Home Creek Basin: The state will favorably consider
allowing appropriation from Home Creek to fill gravity-fed offstream
stock ponds. IfRoaring Springs Ranch ("RSR") is interested in this
option the state will need more information from RSR regarding how
many stock ponds they are considering, the size of the stock ponds, the
total acre foot ofwater required, where the ponds would be located and
how and how often the ponds would be filled.

V Lake: The V Lake component of application R 84576 is acceptable
provided any outlets from V Lake are screened to prevent non-native fish
from escaping and provided V Lake is not filled from the Smith Flat
drainage. The state supports the use ofV Lake for the supplemental
irrigation of 1,510 acres.

Smith Flats Reservoir: The state does not support the Smith Flats
Reservoir for the reasons provided in the letter from ODFW to Paul
Cleary, dated June 17, 2003.

i

a

Please let me know at your earliest convenience if your client is willing to pursue
settlement in accordance with the above concepts. Your response will allow us to assess
whether an additional follow-up meeting between the parties would be productive.
Thank you for your attention to this matter; I look forward to hearing from you.

Sincerely,

#t
Director

c: Michael Carrier
Lindsay Ball
Rick Kepler
Ron Yockim

e pny rd4tao
/ausuuuo



SCHWABE, WILLIAMSON & WYATT, P.C.
ATTORNEYS AT LAW

PACWEST CENTER,SUITES 1600-1900· 1211 SOUTHWEST FIFTH AVENUE • PORTLAND, OREGON 97204-3795
TELEPHONE: 503.222.9961 , FAX: 503.796.2900· ww.schwabe.com

MARTHAO. PAGEL
Direct Line: Portland 503,796.2872;
Salem 503.399.7712
E-Mail: mpagel@schwabe.com

Paul Cleary
Director
Oregon Water Resources Department
158 12th St. NE
Salem, OR

July 9, 2003
IE;EEjEpWE/1-'
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Re: Steens Mountain/Catlow Valley Water Right Applications: R-84576, S-84577,
R-85167, S-85168, IS 84562 and IS 84563
Our File No. 073928-098125

Dear Paul:

On November 4, 2002, our clients, Roaring Springs Ranch (RSR), metwith a number of
state agency representatives and interested parties to discuss possible settlement of the above­
referenced disputed water right applications. Since then, we have been expecting to receive a
settlement proposal from the state, as a follow-up to the November meeting. To date, however,
we have received no such proposal, and our repeated efforts to schedule a follow-up meeting
have failed.

RSR's applications R-84576 and S-84577 have now been pending for nearly three
years. Applications R-85167 and S-85168 were filed more than a year ago and have not been
processed past the initial review stage. At this point, RSR is anxious to determine whether
there is a realistic opportunity for settlement, or ifnot, to proceed with administrative actions to
determine the final outcome of their pending applications. Toward that end, we have
developed the following settlement concepts in cooperation with Harney County. Please-·note•
that these proposals are offered solely for the purpose of compromise and settlement within the
framework of the settlement process initiated by the state and other parties:

Settlement Concepts

Option l: The state would recommend approval dfA.pplications R-·8·§ 1 '6?. and S-85168,
for the Lower Reservoir. RSR would withdraw Applications R-84567 and S-84577, and the
state would withdraw Applications IS-84562 and IS-84563, with an agreement that both RSR
and the state would abandon further efforts on these projects. RSR would retain the discretion
to file future applications for off-stream storagefor liv:estpck Wiatecing,p,._lllfJP.,0S.es.

Option 2: The state wo OM.ti wquicl
withdraw Applications R-84567 Ind wo... wor: Harney



Paul Cleary
July 9, 2003
Page2

County to support rulemaking by the Water Resources Commission to establish a reservation of
5500 acre-feet of water for future multipurpose storage in the basin. The state would proceed
with issuance of the pending instream water rights, subject to the reservation. Under this
approach, any future use of the reserved water would require approval of a water right
application under the rules and procedures in effect at the time of the application. The
reservation would have the effect of determining that water is available for storage,
notwithstanding the instream water rights, and of establishing a priority date as of the date the
reservation rule.

We are requesting that you respond to us within two weeks as to whether the state is
willing to pursue settlement discussions along these lines. If so, we would expect to schedule a
follow-up meeting with the appropriate state representatives within 30 days. If we are unable
to make progress toward settlement within this time frame, we will request that WRD take
immediate steps to continue processing the RSR applications for the Lower Reservoir. At the
same time, we will ask that IS-84562 (Home Creek) be referred to the Hearings Panel for
scheduling of a contested case hearing. We recommend that hearings on RSR's applications
for the upper reservoirs on Home Creek (R-84576 and S-84577) be delayed until completion of
the hearing on the instream water right, because the outcome of that proceeding would have a
direct beating on RSR's applications. A hearing on IS 84563 would be scheduled following
completion of the other actions.

Thank you, in advance, for your assistance in coordinating the state's response to this
proposal. We look forward to hearing from you soon.

Sincerely,

Martha 0. Pagel

MOP:mca

cc: Michael Carrier
Lindsay Ball
Stacy Davies
Steve Grasty
Ron Yockim
Renee Moulun

PDX/07392/098125MOP/11309.1
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The Honorable Steven E. Grasty
Harney County Court
450 North Buena Vista
Bums, OR 97720

Dear Judge Grasty:

Thank you for your letter of July 8, 2003, in which you expressed concerns
regarding instream water right applications filed by the Oregon Department of Parks and
Recreation (OPRD) that are currently pending before the Oregon Water Resources
Department (OWRD). The concerns you have raised are important ones, and I hope you
will agree that the state agencies are working to arrive at a solution thatwill address all of
the interests that bear on these applications.

As you are aware, OPRD has filed two instream water right applications on Home
Creek (IS 84562) and Threernile Creek (IS 84563). As you are also aware, the Roaring
Springs Ranch has filed four applications for storage seeking water from Home Creek for
supplemental irrigation. Additionally, the Roaring Springs Ranch has filed protests
against the instream water right applications on Home Creek and Threemile Creek. As
such, all of these applications have become intertwined, and any negotiated outcomewill
require resolution of all concerns raised by the many participants in this complex
proceeding, including those raised by the Harney County Court.

Over the last year, the state agencies have worked to navigate a course through
the many conflicts and concerns associated with these applications. Toward this end, the
state agencies have listened carefully to the concerns raised by you, by the ranch, and by
environmental community. In addition, representatives from Oregon Department ofFish
and Wildlife and Oregon Water Resources Department have met personally with the
manager of the ranch at the site of two of the proposed reservoirs. OPRD's intent in
filing the instream water right applications was not to encumber Hamey County with
onerous regulations or to prevent further economic growth in Harney County. As such,
the agencies have spent considerable time and effort crafting a proposal that would allow
further economic growth in Harney County while also protecting the recreational and
fisheries interests on Home Creek. Please be assured that the resolution the state
proposes includes specific accommodations to the Roaring Springs Ranch and the
economic interests ofHarney County.

STATE CAPITOL, SALEM 97301 ·4047 (503) 378-3111 FAX (503) 378-4863 TTY(503) 378-4859
WWW.GOVERNOR.STATE.OR.US
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TheHonorable Steven E. Grasty
August 18, 2003
PageTwo

The state agencies have developed a "unified position" and shared it with the
Roaring Springs Ranch (copy enclosed). Hopefully the state's proposal can serve as the
platform for further discussions with all ofthe participants in this proceeding. This
position addresses the economic concerns you provided in your letter in four respects.
First, it proposes to place an indefinitehold on the Threemile Creek application as this
segment is located wholly on Bureau ofLand Management lands contained within the
Steens Mountain Wilderness Area. Second, it proposes to approve Roaring Springs
Ranch's application for a lower reservoir and supplemental irrigation of 1,510 acres out
of that lower reservoir. Third, although the agencies do not support the ranch's plans to
develop a reservoir at Smith Flats, they do support the ranch's utilization ofexisting
"passive" or un-manipulated flows for natural irrigation of Smith Flats Meadow. Fourth,
the agencies will favorably consider allowing appropriation from Home Creek to fill
gravity-fed off stream stock ponds, and also support the use ofVLake for supplemental
irrigation purposes.

These components of the state agencies' position take into account the importance
ofranching to Harney County and address theneed for ranchers to be able to access more
water to support grazing and irrigation ofranch crops. I appreciate your interest and
involvement in this regard and hope you will continue to work with the state agencies, the
ranch, my office, and the environmental interests with the goal of finding amutually ·
agreeable negotiated resolution.

Sincerely,

TRK:jeb/sm

Enclosure
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Department of Fish andWildlife
•·Office of the Director

2501 SW First Avenue
PO Box 59

Portland, OR 97207
(503) 872-5272

FAX (503) 872-5276
TTY (503) 872-5259

Internet WWW:http:
//www.dfw.state.or.us/

regon
Theodore R Kulongoski. Governor

Dear Director Cleary:

This letter is in response to your request for a summary of potential fishery impacts to
redband trout associated with water rights proposals R 84576 and S 84577 submitted by
Roaring Springs Ranch on Home Creek (Catlow Basin, Hamey County). Summarized
below is the Oregon Department of Fish and Wildlife's (ODFW) analysis of the fishery
issues associated with these water development proposals. This analysis includes
background information on how these proposals potentially conflict with our statutory
Wildlife Policy to maintain sustainability ofHome Creek redband trout and our ability to
meet fishery management objectives for Catlow Basin. These issues have been
previously discussed in person with Roaring Springs Ranch Manager Stacy Davies
during site visits to the Ranch on January 10 and April 14, 2003 by Tim Walters and Bob
Hooton of my staff. In recent years ODFW bas enjoyed a productive relationship with
Roaring Springs Ranch personnel in the implementation of fish and habitat improvement
projects on the Ranch, and hopes to continue this relationship into the future.

Water Development Proposals

Proposals R 84576 and S 84577 are to construct two darns with associated reservoirs in
the headwaters ofHome Creek. At Smith Flat Reservoir, the darn would be 50 feet high,
cover 230 acres and hold 3500 acre ft. of water. The reservoir would inundate much of
the remaining stream habitat currently occupied by redband trout above the proposed dam
site. At V Lake, the darn would be 45 ft high, cover 90 acres and bold 1050 acre ft. of
water. The darn would enlarge a naturally fishless lake on an intermittent tributary to
upper Home Creek. Part of the water impounded in the Smith FlatReservoir would be
used to fill nearby V Lake. In addition, the proposals request supplemental irrigation
water rights for 1510 acres downstream in Catlow Valley.

Fishery Management Objectives

In accordance with the ODFW Wildlife Policy (ORS 496.012), Home Creek is
principally managed by ODFW to maintain sustainable populations of native trout and
Tui chub. Secondarily, we also manage a fishery to provide a modest consumptive
harvest opportunity on native redband trout in a semi-remote setting consistent with
sustainability of native fish. No hatchery fish are stocked in the basin, and angling

Paul Cleary , Director
Oregon Water Resources Department
Commerce Building
158 12 Street NE
Salem, OR 97301

June 17, 2003
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regulations are designed to encourage catch and release fishing with high.survival of fish
released.

These management objectives are also consistent.with . the Native Fish Conservation
Policy (0AR 635-007-0502). This policy directs ODFW to "maintain and restore
naturally produced native fish species, taking full advantage of the productive capacity_ of
natural habitats, in order to provide substantial ecological, economic, and cultural
benefits to the citizens of Oregon". In addition, ODFW has worked closely with other
state and federal agencies and landowners, including staff from the Roaring Springs
Ranch, through the Catlow Conservation Agreement to maintain and improve aquatic
habitat in the basin. We have a strong agency commitment to continue those efforts:

Redband Trout Conservation Concerns

Loss of Fish and Fish Habitat

Based on stream surveys conducted in 1999 (Dambacher 2001), upper Home Creek in the
area of Smith Flats is a significant rearing area for redband trout in the Home Creek
system. Inundation of stream reaches above the proposed darn site would result in a
direct loss of spawning and stream rearing habitat. While remaining redband trout would
likely rear in the newly formed reservoir, based on a preliminary site visit in April 2003,
we are concemed that the redband trout left will be unable to successfully reproduce to
any significant extent in the stream reaches remaining above the head of the reservoir. In
addition, development of reservoirs in these locations could provide ideal habitat for
introduced strains of hatchery trout or warmwater species, resulting- in additional
potential genetic and ecological impacts to native redband trout.

Smith Flats Reservoir as currently proposed will likely result in a direct loss of both
stream habitat and fish population abundance in the area above the dam site.

In the larger Catlow Basin context, 1999 surveys also revealed that Home Creek has the
most stable population of redband trout of thethree east side Catlow Valley streams with
native trout. Data collected in 1999 indicated that the redband trout population was
relatively healthy in the Catlow Basin during the environmental conditions of that time.
According to Dambacher (2001), there were approximately 55,000 1+ (one year old or
older) redband trout in the Catlow basin, and trout densities inHome Creek were
generally moderate (1.3 to 8.7 gym'), with a few sites exceeding 8.7 g/m. Surveys in
both 1995 and 1999 indicated that the highest abundance of 1+ redband trout was in
reaches with spring flow. and in canyon reaches (Dambacher 2001). The 1995 survey
also indicated that age 0+ fish were similarly distributed but more restricted to reaches
with aquatic macrophytes and cold water temperatures.

We are concemed that if significant fish population impacts are allowed to occur in
Home Creek and the current drought conditions persist, sustainability of the Catlow
Basin complex of streams overall will be placed at increased risk.

2
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Migration Barriers and Loss of Connectivity

Reservoirs on upper Home Creek will likely impact redband trout through isolating
segments of the population, reducing the ability of the population to respond to changing
environmental conditions. In 1999, the area above Smith Flats had some of the highest
densities of redband trout in the Home Creek basin. A reservoir at Smith Flats would
likely isolate this segment of the creek, resulting in loss of connectivity between
segments of the population. Loss of connectivity will likely result in the loss of historic
refugia, and an inability to recolonize additional stream reaches after catastrophic events.
This could lead to overall population· decline or even extinction of segments of the Home
Creek population. In addition, redband trout distribution varies with changes in habitat
caused by climate cycles or land management activities. Reducing accessible habitat
through construction of a reservoir could limit the ability of the population to rebound
during wet climate cycles.

Modification ofNatural Hydrograph

Development of a reservoir complex at Smith Flat and V Lake on Home Creek as
originally proposed could have substantial impacts on native redband trout through
modifying the natural flow regime. In order to fill the reservoirs most of the natural
winter and spring run offwill need to be retained behind the dams and not allowed to
pass downstream during periods when native redband trout are genetically adapted to
optimally benefit from these conditions.

Natural flows in Home Creek protect redband populations by forming the stream channel
at high flow and providing fish passage during migration periods. Natural high flows
create habitat by moving substrate, creating pools, and moving woody material. This
maintains fish habitat and aquatic organisms that support trout populations. Changing the
flow regime will modify natural channel forming processes, restrict flow during
migration periods, and change substrate composition instream. Such changes could
significantly reduce the viability of the redband trout population in Home Creek.

The proposed reservoirs would reverse the natural flow regime (i.e. high spring flows and
low summer flows) affecting the suitability of the habitat to which the redband
population has adapted. Providing flows in the upper channel of Home Creek during
summer and fall months when it is naturally dry in order to meet downstream irrigation
needs would not necessarily be beneficial to redband trout. Such a flow regime could
attract redband trout to an area of the stream, and then possibly strand them in late
summer when water is cut off. In addition, according to WRD's water availability model
the reservoirs are unlikely to fill in many years creating a smaller pool susceptible to
increased warming that would deliver wanner water to Home Creek further exasperating
the natural thermal heating of the system. 'Changing the natural hydrograph may also
make the stream system more suitable to other species that would compete with the
redband trout further reducing their numbers. At present, population abundance of
redband trout is likely in balance with the habitat carrying capacity of the basin as
dictated by local environmental conditions.

3
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Recreational Fishery Concerns

As stated earlier, an important part of ODFW's mission is to provide recreational fishery
opportunities in streams consistent with sustainability of native fishes. Of the four
streams containing native redband trout in theCatlowBasin, only Home and Rock creeks
are-currently open to angling. The remaining streams (Skull arid Threemile creeks) are
closed due to low trout population abundance. In addition to our concerns that these
water development proposals could significantly place Home Creek redband trout at
higher conservation risk, we are also concerned about any potential loss of angling
opportunity in a basin that has already limited opportunities.

Additional Issues

Fish Passage Requirements

Consistent with ORS 509.585 and OAR 635-412-0020 through 635-412-0030, ifSmith
Flats Dam were constructed the Oregon Fish and Wildlife Commission would either·
require the developer to provide upstream and downstream fish passage at the dam, or
potentially grant a waiver for fish passage if certain conditions are met. Providing fish
passage consistent with OAR 635-412-0020 onan isolated 50' high irrigation dam will
likely provide significant engineering challenges, and flows needed to meet passage
criteriawould likely be inconsistent with water developmentobjectives of the reservoir.

By rule, a .passage waiver can only be granted if a net benefit to sustainability of Home
Creek redband trout resulted from this water development proposal. For the reasons
mentioned earlier in this letter (loss of fish abundance, loss ofconnectivity, loss ofstream
habitat) demonstrating an overall net benefit to Home Creek redband trout Smith Flat
Reservoir is difficult to envision and likely expensive to evaluate.

Redband trout populations in the Catlow basin have been subjected to . extremes in
environmental conditions over thousands of years, and have developed complex life
history traits to exploit those conditions. Historically, during periods of high
precipitation, redband trout have evolved to utilize the entire Home Creek watershed,
including the valley floor. During dry cycles, redband trout have been restricted to the
upper portions of streams (Bowers et al. 1999). In order to adequately evaluate the life

. history(s) of Home Creek redband trout and potential benefits from reservoir
development, evaluations by necessity will need to occur over a broad time period and
encompass both high and low precipitation cycles.

Conclusion

Home Creek is an isolated stream in Catlow Basin, but contains a relatively healthy
population of redband trout. Our current analysis concludes that development of
currently proposed reservoirs at Smith Flat and V Lake will likely result in an increased
risk to Home Creek redband trout. Such risk factors include localized losses of fish and

4
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stream habitat abundance, obstacles to trout migration, isolation of segments of the
redband trout population, reduced flow during the critical migration and spawning
periods, and altered instrearn structure by reducing peak flows. Given these impacts, it
will be difficult to demonstrate a net benefit to the redband trout population by
constructing the proposed reservoir complex in the headwaters of Home Creek basin.
This analysis is based on the proposed two reservoir complex-,.with flows collected in
Smith Flats reservoir being also used to augment storage in V Lake reservoir. Increasing
storage at V -Lake reservoir with no inflow provided from Smith Flats is unlikely to
impact downstream fish resources in Home Creek because there are no fish in this basin
and V Lake does not contribute to Home Creek flows in most years. Constructing V
Lake reservoir by itselfwould be acceptable provided any outlets are screened to prevent
non-native fish from escaping and the reservoir relies on its own drainage basin to fill.

Thank you again"for the opportunity to comment. Ifyou have additional questions please
do not hesitate to contact Rick Kepler of my staff. He can be reached in Portland by
telephone at (503) 872-5255 ext. 5426 or bye-mail.at rick.j.kepler@.state.or.us

Sincerely,

%±$:
Oregon Department ofFish and Wildlife
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Cc: Michael Carrier, Parks and Recreation Department Salem
Jim Myron, Governor's Natural Resource Office Salem
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July 8, 2003

The Honorable Ted Kulongoski
Office of the Governor
State Capitol Building, Room 160
900 Court Street NE
Salem, Oregon 97301-4047

Sir:
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HARNEY COUNTY COURT

Office ofJudge Steven E. Grasty
450 North Buena Vista, Burns. Oregon 97720
Phone: 541-573-6356 Fax: 541-573-8387

E-mail: sgrasty@oregonvos.net
Websites: 1-'l'l-vw.co.harney.or.us I www.harneycountyeconomicdevelopment.com

Greetings from Harney County. This letter is to follow up on a conversation you and I
had some weeks ago regarding my concerns about the in-stream water right application
on Home Creek and Three Mile Creek in the southern end of Harney County. The
Steen's Mountain Cooperative Management and Protection Act (SMCMPA) is a truly
unique piece of legislation written by Harney County folks, environmentalists, ranchers,
members of the County Court, hunters, fishermen, state agencies, the Governor and of
course our federal legislators. If the end result of all that effort is to truly be successful
we must stay at the table and keep to the original intent and agreements written into the
law. Harney County and its citizens (along with many other Oregonians) claim the
Steen's as a beautiful and unique place and as our own. As Governor you have done a
commendable job of recognizing the importance of economic development to all parts of
this state. These in-stream water right applications can certainly be considered an
economic issue due to their potential impact on the economy of Harney County.

I truly admire your commitment to bureaucratic streamlining and believe this is a case
where you have the opportunity to head off one more layer of paperwork laid upon the
private sector in Oregon. As I explained in our phone conversation Three Mile Creek
lies entirely within a nationally designated wilderness area. While I am not an expert on
wilderness area regulation I assure you that it is sizeable and complex. To even
consider that an additional layer of special state designation, along with its piles of
regulation, would accomplish any additional benefits past a wilderness designation
makes no sense at all.

Home Creek has exactly the same issue plus a few additional ones. The topography of
the section in question is so severe and rocky that there is little use other than the
occasional fisherman climbing through and fishing the pools. These two points make for
a good number of Rocky Mountain sheep calling it home and prevent any commercial
uses, even grazing. Immediately above the steep canyon is a fair amount of private
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ground, which takes in a sizeable amount of the upper basin of Home Creek drainage.
The landowner, Roaring Springs Ranch, has a long track record of cooperative
management efforts together with OOF&W, environmental groups and the BLM.

I would hope that the goals of the Oregon Parks and Recreation in-stream application is
to preserve and protect the recreation opportunity along with the incredible scenic value
of both Home and Three Mile creeks. Both oft hose values are a Iready protected in
many ways and show the lack of need for thewater rights.

• The current BLM Resource Management Plan (RMP) provides substantial protection
for the scenic, cultural and aquatic values there.

■ The updated RMP, which is required in the Steens Mountain Act, is under way and
will provide for even more restrictive protections on these creeks and the entire
Steen's area.

■ The Steen's Mountain Advisory Committee (another requirement of the Steen's Act)
is actively involved in the RMP update and is looking for processes that preserve the
fantastic conditions of the area.

■ The importance of these two fisheries means that ODF&W manages them to
maintain a sustainable population of native trout and a modest consumptive harvest.

ODF&W follows its "Native Fish Conservation Policy" (0AR 635-007-0502) to take
full advantage of the productive capacity of the natural habitat.

• The private landowner is a solid proponent of caring for the environment.

■ Harney County's Comprehensive Land Use Plan regulates uses in the area.

• Many environmental groups are focused on the area and provide a constant source
of oversight on any changes.

• Historically this area has been well maintained, everyone comments on the
incredible views, fishing and natural conditions here.

• The ranching industry as a whole is very focused on protecting what exists here
today. This is the way that the industry proves itself to be a leader in environmental
protection.

To say the least these two creeks have much oversight and plenty of regulation
applying to them. It is simply overkill to put more on them. I am sure that several
arguments will be made in opposition to these arguments, so perhaps the following will
be helpful.
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• To the best of anyone's memory there was NOT an agreement made during the
writing of the SMCMPA to provide an "in-stream" application in lieu of a federal water
right. This statement is based on a response from Lindsay Slater, staff to Senator
Wyden and lead on this legislation.

• The two current water rights applications filed by Roaring Springs Ranch should be
considered as separate issues and can be handled on their own merits, either
opposed or supported on that basis. They should not be considered a part of the in­
stream application. They are completely separate applications.

• Viewed from Salem the impact of these applications on our economy is very tiny.
Viewed from an Ag based economy looking towards Salem these applications
severely impact us by placing another layer of bureaucracy on us.

• An "in-stream" water right seems to indicate that someone will be taking the water
out and this right will prevent that. Topography alone will prevent the removal of any
water in these streams.

I hope that you will remember that Harney County has exceeded the statewide average
on the un-employment rate for nearly 3 years, for us to have to be focused on this issue
simply detracts from our ability to stay focused on economic issues. One job in Harney
County compares to 143.8 in Multnomah County, so even losing one ranch job would
have a large negative impact on our economy. Losing a ranch as large as Roaring
Springs to bureaucratic regulation would be same as losing a 3000 plus employer in
Portland. Surely there are better uses of public resources than pursuing this kind of
additional layers of regulation. Please consider withdrawal of the in-stream water right
application.

Thank you for your consideration of this issue. I would be happy to make myself
available, either in Salem or by phone, for discussion.

Sincerely,

Steven E. Grasty
Judge, Harney County Court

SEG;sj
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Re: Roaring Springs Ranch / Instream Water Right Applications
Our File No. 073928-098125

Dear Paul:

Thank you for your letter of July 28, 2003, regarding the state's settlement concepts.
As described more fully below, we cannot accept tbe terms proposed in your letter, and at this
point, it is not clear whether further negotiations would be fruitful. We therefore request that
the Water Resources Department (WRD) move forward immediately with further
administrative action on the pending applications, including referral of IS 84562 to the Office
ofAdministrative Hearings for scheduling of a contested case hearing.

As described in my letter of July 9, 2003, we believe the schedule of contested cases
should begin with IS 84562, the instream application for Home Creek. This matter should be
considered first because its outcome will have a direct bearing on applications R-84576 and S­
84577, the "upper" reservoir applications ofRoaring Springs Ranch (RSR).

In addition, we request that the WRD immediately continue processing RSR
applications R-85167 and S-85168, relating to the proposed "lower" reservoir on Home Creek.
These applications should not be affected by the contested proceedings under IS 84562 because
the applications seek use ofwater below the reach of the proposed instream water right. In that
regard, we believe the Initial Review issued by WRD on June 21, 2002, is in error with respect
to the water availability determination. The Initial Review indicates that water is not available
for the proposed reservoir and secondary use because of the pending instream water right
application. However, as noted, the reach of the proposed instream water right is above the
proposed reservoir, and therefore should not be a factor in the water availability determination.
In addition, based on previous contacts withWRD and other agency staff, it would appear this
application can and should be approved. We therefore request immediate administrative action
to continue with the process.

Finally, we note that we are hopeful these matters may be ultimately resolved through
further settlement discussions, even though we cannot support further delays in application

Portland, Oregon • Bend, Oregon • Salem.Oregon • SeaWe, Washington • Vancouver, Washington Washington D.C.
503.222.9981 541.330.0904 soJ.399.n 12 206.622.1111 360.694.7.551 202,s2e.687o

PDX/O73928/098125/M0P/1121160.1



8

SCHWABE, WILLIAMSON & WYATT, P.C.
ATTORNEYS AT LAW

PACWESTCENTER. SUITES 1600-1900_• 1211 SOUTHWEST FIFTHAVENUE • PORTLAND. OREGON 97204-3795
TELEPHONE: 503.222.9931 • FAX: 503.796.2900· www.schwabe.com

MARTHAO. PAGEL
Direct Line: Porland 503.796.2872;
Salem503.399.7712
E-Mail: mpagel@schwabe.com

Mr. Paul Cleary
Director
Oregon Water ResourcesDepartment
158 12h St. NE
Salem, OR 97301-4172
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Re: Roaring Springs Ranch /InstreamWaterRightApplications
Our File No. 073928-098125

Dear Paul:

Thank you for your letter of July 28, 2003, regarding the state's settlement concepts.
As described more fully below, we cannot accept the terms proposed in your letter, and at this
point, it is not clear whether further negotiations would be fmitful. We therefore request that
the Water Resources Department (WRD) move forward immediately with further
administrative action on the pending applications, including referral of IS 84562 to the Office
ofAdministrative Hearings for scheduling ofa contested case hearing.

As described in my letter of July 9, 2003, we believe the schedule of contested cases
should begin with IS 84562, the instream application for Home Creek. This matter should be
considered first because its outcome will have a direct bearing on applications R-84576 and S­
84577, the "upper" reservoir applications ofRoaring Springs Ranch (RSR).

In addition, we request that the WRD immediately continue processing RSR
applicationsR-85167 and S-85168, relating to the proposed "lower" reservoir on Home Creek.
These applications should not be affected by the contested proceedings under1S 84562 because
the applications seek use ofwater below the reach of the proposed instream water right. In that
regard, we believe the Initial Review issued byWRD on June 21, 2002, is in error with respect
to the water availability determination. The Initial Review indicates that water is not available
for the proposed reservoir and secondary use because of the pending instream water right
application. However, as noted, the reach of the proposed instream water right is above the
proposed reservoir, and therefore should not be a factor in the water availability determination.
In addition, based on previous contacts with WRD and other agency staff, it would appear this
application can and should be approved. We therefore request immediate administrative action
to continuewith the process.

Finally, we note that we are hopeful these matters may be ultimately resolved through
further settlement discussions, even though we cannot support further delays in application

Portlan d, Oregon Bend,Oregon Salem Oregon Seattle, Washington Vancouver.Washington, Washington D.C.
503.222.9981 541.330.0904 503.399.7712 205.622.1711 350.694.7551 202.628.6870
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Mr. Paul Cleary
August 8, 2003
Page2

processing on the basis of settlementproposals that appear, at this point, to be so far apart. The
state's suggestion to place the pending instream water right application for Three Mile Creek
on "indefinite administrative hold" would only postpone, without resolving, the need to address
our concerns. Similarly, the state's proposal for Home Creek is not workable for the Ranch,
and fails to acknowledge RSR's concerns about the validity and credibility of the instream
water right application. In our view, the alternatives described in my letter of July 9 offer a
more practical and effective long-term resolution. We were disappointed that the state did not
respond more directly to our proposals and we hope the state may be willing to reconsider these
concepts for future discussions.

In the meantime, we would appreciate confirmation from WRD as soon as possible
regarding the proposed schedule for further administrative proceedings.

Thank you, in advance, for your assistance.

Sincerely,

Martha 0. Pagel

MOP:mca

cc: Lindsay Ball, ODFW
Michael Carrier, OPRD
Renee Moulun
Ron Yockim
Stacy Davies

PDX/073928/098125/MOP/I2160.1



Oregon
Theodore R. Kulongoski, Governor

VIA MAIL

Water Resources Department
Commerce Building
158 12th Street NE

Salem, OR 97301-4172
503-378-3739

FAX 503-378-8130

July 28, 2003

Martha 0. Pagel
Schwabe, Williamson & Wyatt, P.C.
Pacwest Center, Suites 1600- 1900
1211 Southwest Fifth Ave.
Portland, OR 97203-3795

Re: Water Right Applications R 84576, S 84577, R 85167, S 85168, IS 84562 and
IS 84563

Dear Martha:

Thank you for your letter of July 9, 2003, in which you provide Roaring Springs Ranch's
("RSR's") and Hamey County's position with regard to the above-captioned applications.
Although I understand your client's concerns about the seeming slow pace of these
negotiations, please keep in mind that the large number of parties involved has attenuated
the settlement process considerably. I also want to express my appreciation for RSR's
and Hamey County's continued willingness to negotiate.

Despite the lack of a formal follow-up meeting to our last negotiating session, OWRD,
ODFW and Stacey Davies have visited the site of the proposed reservoir at Smith Flats
and V Lake. In addition, the state - Oregon Water Resources Department ("OWRD"),
Oregon Parks and Recreation Department ("OPRD), and the Oregon Department of Fish
and Wildlife ("ODFW") - has had several discussions regarding its position on all of the
pending applications. Pursuant to these discussions, the state has formed a "unified
position" that will streamline the process and may facilitate further settlement discussion.
Toward that end, the state offers the following settlement concepts for your client's
consideration.

Settlement Concepts

The stage agencies (OWRD, OPRD and ODFW) are unified only in submitting the
following as a single re-solution to the outstanding applications and the associated protests
on R 84576, S 84577, R 85167, S 85168, IS 84562 and IS 84563:

(a) Three Mile Creek (TS 84563): OWRD will place an indefinite
administrative hold on the application given that the segment is located
wholly on Bureau ofLand Management lands contained within the Steens
Mountain Wilderness.
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(b) Roaring Springs Ranch (Lower Reservoir R 85167 & S 85168): OWRD
will approve the lower reservoir (with screening as ODFW directs).
OWRD, OPRD and ODFW support the supplemental irrigation of 1,510
acres out of the lower reservoir.

(c) Home Creek (IS 84562): Roaring Springs Ranch (Smith Flats Reservoir
& VLake Reservoir R 84576 & S 84577)

• Existing irrigation in Smith Flats: The state does not support a water right
permit for the active irrigation ofSmith Flats, but will not object to
"passive" or un-manipulated flows for the natural irrigation ofSmith Flats
meadow.

• Stock ponds in the Home Creek Basin: The statewill favorably consider
allowing appropriation from Home Creek to fill gravity-fed off stream
stock ponds. IfRoaring Springs Ranch ("RSR") is interested in this
option the state will need more information from RSR regarding how
many stock ponds they are considering, the size of the stock ponds, the
total acre foot ofwater required, where the ponds would be located and
how and how often the ponds would be filled.

• V Lake: The V Lake component ofapplication R 84576 is acceptable
provided any outlets from V Lake are screened to prevent non-native fish
from escaping and provided V Lake is not filled from the Smith Flat
drainage. The state supports the use ofV Lake for the supplemental
irrigation of 1,510 acres.

• Smith Flats Reservoir: The state does not support the Smith Flats
Reservoir for the reasons provided in the letter from ODFW to Paul
Cleary, dated June 17, 2003.

Please letme know at your earliest convenience ifyour client is willing to pursue
settlement in accordance with the above concepts. Your response will allow us to assess
whether an additional follow-up meeting between the parties would be productive.
Thank you for your attention to this matter; I look forward to hearing from you.

Sincerely,

#
Director

c: Michael Carrier
Lindsay Ball
Rick Kepler
Ron Yockim

be; ptdyoau,s,yo
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SCHWABE, WILLIAMSON & WYATT, P.C.
ATTORNEYS AT LAW

PACWEST CENTER, SUITES 1600-1900 • 1211 SOUTHWEST FIFTH AVENUE • PORTLAND,OREGON 97204-3795
TELEPHONE: 503.222.9981 • FAX: 503.796.2900 • IW,W.schwabe.com

MARTHAO. PAGEL

Direct Line: Porland 503.796.2872;
Salem 503.399.7712
E-Mall: mpagel@schwabe.com July 9, 2003

JUL 1 0 2003

Paul Cleary
Director
Oregon Water Resources Department
158 12th St. NE
Salem, OR

Re: Steens Mountain/Catlow Valley Water Right Applications: R-84576, S-84577,
R-85167, S-85168, IS 84562 and IS 84563
Our File No. 073928-098125

Dear Paul:

On November 4, 2002, our clients, Roaring Springs Ranch (RSR), met with a number of
state agency representatives and interested parties to discuss possible settlement of the above­
referenced disputed water right applications. Since then, we have been expecting to receive a
settlement proposal from the state, as a follow-up to the November meeting. To date, however,
we have received no such proposal, and our repeated efforts to schedule a follow-up meeting
have failed.

RSR's applications R-84576 and S-84577 have now been pending for nearly tJu·ee
years. Applications R-85167 and S-85168 were filed more than a year ago and have not been
processed past the initial review stage. At this point, RSR is anxious to determine whether
there is a realistic opportunity for settlement, or ifnot, to proceed with administrative actions to
determine the final outcome of their pending applications. Toward that end, we have
developed the following settlement concepts in cooperation with Hamey County. Pleasenote
that these proposals are offered solely for the purpose of compromise and settlement within the
framework of the settlement process initiated by the state and other parties:

Settlement Concepts

Option l: The stale would recommend approval of Applications R-85167 and S-85168,
for the Lower Reservoir. RSR would withdraw Applications R-84567 and S-84577, and the
state would withdraw Applications IS-84562 and IS-84563, with an agreement that both RSR
and the state would abandon further efforts on these projects. RSR would retain the discretion
to file future applications for off-stream storage for livestock watering purposes.

Option 2: The state would support approval of the Lower Reservoir. RSR would
withdraw Applications R-84567 and S-84577, and would work with the state and Harney

Portland, Oregon , Bend,Oregon , SalemOregcn , Seattle,Washington , Vancouver,Washington , Washington D.C.
503.222.9831 5413300904 503399.7712 206.6221711 360694.7551 202.628.6870
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County to support rulemaking by the Water Resources Commission to establish a reservation of
5500 acre-feet of water for future multipurpose storage in the basin. The state would proceed
with issuance of the pending instream water rights, subject to the reservation. Under this
approach, any future use of the reserved water would require approval of a water right
application under the rules and procedures in effect at the time of the application. The
reservation would have the effect of determining that water is available for storage,
notwithstanding the instream water rights, and of establishing a priority date as of the date the
reservation rule.

We are requesting that you respond to us within two weeks as to whether the state is
willing to pursue settlement discussions along these lines. Ifso, we would expect to schedule a
follow-up meeting with the appropriate state representatives within 30 days. If we are unable
to make progress toward settlement within this time frame, we will request that WRD take
immediate steps to continue processing the RSR applications for the Lower Reservoir. At the
same time, we will ask that IS-84562 (Home Creek) be referred to the Hearings Panel for
scheduling of a contested case hearing. We recommend that hearings on RSR's applications
for the upper reservoirs on Home Creek (R-84576 and S-84577) be delayed until completion of
the hearing on the instream water right, because the outcome of that proceeding would have a
direct bearing on RSR's applications. A hearing on IS 84563 would be scheduled following
completion of the other actions.

Thank you, in advance, for your assistance in coordinating the state's response to this
proposal. We look forward to hearing from you soon.

Sincerely,

Martha 0. Pagel

MOP:mca

cc: Michael Carrier
Lindsay Ball
Stacy Davies
Steve Grasty
Ron Yockim
Renee Moulun

PDXUO73928/09$125/MOP/I1309.1



Department of Fish and Wildlife
Office of the Director
2501 SW First Avenue

PO Box 59
Portland, OR 97207

(503) 872-5272
FAX (503) 872-5276
TTY (503) 872-5259

Internet WWW:http:
//www.dfw.state.or.us/

...regon
Theodore R. Kulongoski, Governor

June 17, 2003

Paul Cleary, Director
Oregon Water Resources Department
Commerce Building
158 12 Street NE
Salem, OR 97301

Dear Director Cleary:

This letter is in response to your request for a summary of potential fishery impacts to
redband trout associated with water rights proposals R 84576 and S 84577 submitted by
Roaring Springs Ranch on Home Creek (Catlow Basin, Hamey County). Summarized
below is the Oregon Department of Fish and Wildlife's (ODFW) analysis of the fishery
issues associated with these water development proposals. This analysis includes
background information on how these proposals potentially conflict with our statutory
Wildlife Policy to maintain sustainability ofHome Creek redband trout and our ability to
meet fishery management objectives for Catlow Basin. These issues have been
previously discussed in person with Roaring Springs Ranch Manager Stacy Davies
during site visits to the Ranch on January 10 and April 14, 2003 by Tim Walters and Bob
Hooton of my staff. In recent years ODFW has enjoyed a productive relationship with
Roaring Springs Ranch personnel in the implementation of fish and habitat improvement
projects on the Ranch, and hopes to continue this relationship into the future.

Water Development Proposals

Proposals R 84576 and S 84577 are to construct two dams with associated reservoirs in
the headwaters of Home Creek. At Smith Flat Reservoir, the dam would be 50 feet high,
cover 230 acres and hold 3500 acre ft. of water. The reservoir would inundate much of
the remaining stream habitat currently occupied by redband trout above the proposed dam
site. At V Lake, the dam would be 45 ft high, cover 90 acres and hold 1050 acre ft. of
water. The dam would enlarge a naturally fishless lake on an intermittent tributary to
upper Home Creek. Part of the water impounded in the Smith Fiat Reservoir would be
used to fill nearby V Lake. In addition, the proposals request supplemental irrigation
water rights for 1510 acres downstream in Catlow Valley.

Fishery Management Objectives

In accordance with the ODFW Wildlife Policy (ORS 496.012), Home Creek is
principally managed by ODFW to maintain sustainable populations of native trout and
Tui chub. Secondarily, we also manage a fishery to provide a modest consumptive
harvest opportunity on native redband trout in a semi-remote setting consistent with
sustainability of native fish. No hatchery fish are stocked in the basin, and angling
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regulations are designed to encourage catch and release fishing with high survival of fish
released.

These management objectives are also consistent with the Native Fish Conservation
Policy (0AR 635-007-0502). This policy directs ODFW to "maintain and restore
naturally produced native fish species, taking full advantage of the productive capacity of
natural habitats, in order to provide substantial ecological, economic, and cultural
benefits to the citizens of Oregon". In addition, ODFW has worked closely with other
state and federal agencies and landowners, including staff from the Roaring Springs
Ranch, through the Catlow Conservation Agreement to maintain and improve aquatic
habitat in the basin. We have a strong agency commitment to continue those efforts.

Redband Trout Conservation Concerns

Loss of Fish and Fish Habitat

Based on stream surveys conducted in 1999 (Dambacher 2001), upper Home Creek in the
area of Smith Flats is a significant rearing area for redband trout in the Home Creek
system. Inundation of stream reaches above the proposed dam site would result in a
direct loss of spawning and stream rearing habitat. While remaining redband trout would
likely rear in the newly formed reservoir, based on a preliminary site visit in April 2003,
we are concerned that the redband trout left will be unable to successfully reproduce to
any significant extent in the stream reaches remaining above the head of the reservoir. In
addition, development of reservoirs in these locations could provide ideal habitat for
introduced strains of hatchery trout or warmwater species, resulting in additional
potential genetic and ecological impacts to native redband trout.

Smith Flats Reservoir as currently proposed will likely result in a direct loss of both
stream habitat and fish population abundance in the area above the dam site.

In the larger Catlow Basin context, 1999 surveys also revealed that Home Creek has the
most stable population ofredband trout of the three east side Catlow Valley streams with
native trout. Data collected in 1999 indicated that the redband trout population was
relatively healthy in the Catlow Basin during the environmental conditions of that time.
According to Dambacber (2001), there were approximately 55,000 1+ (one year old or
older) redband trout in the Catlow basin, and trout densities in Home Creek were
generally moderate (1.3 to 8.7 g/m), with a few sites exceeding 8.7 g/m'. Surveys in
both 1995 and 1999 indicated that the highest abundance of 1+ redband trout was in
reaches with spring flow and in canyon reaches (Dambacher 2001). The 1995 survey
also indicated that age O+ fish were similarly distributed but more restricted to reaches
with aquatic macrophytes and cold water temperatures.

We are concerned that if significant fish population impacts are allowed to occur in
Home Creek and the current drought conditions persist, sustainability of the Catlow
Basin complex of streams overall will be placed at increased risk.
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Mieration Barriers and Loss of Connectivitv

Reservoirs on upper Home Creek will likely impact redband trout through isolating
segments of the population, reducing the ability of the population to respond to changing
environmental conditions. In 1999, the area above Smith Flats had some of the highest
densities of redband trout in the Home Creek basin. A reservoir at Smith Flats would
likely isolate this segment of the creek, resulting in loss of connectivity between
segments of the population. Loss of connectivity will likely result in the loss of historic
refugia, and an inability to recolonize additional stream reaches after catastrophic events.
This could lead to overall population decline or even extinction of segments of the Home
Creek population. In addition, redband trout distribution varies with changes in habitat
caused by climate cycles or land management activities. Reducing accessible habitat
through construction of a reservoir could limit the ability of the population to rebound
during wet climate cycles.

Modification ofNatura] Hydrograph

Development of a reservoir complex at Smith Flat and V Lake on Home Creek as
originally proposed could have substantial impacts on native redband trout through
modifying the natural flow regime. In order to fill the reservoirs most of the natural
winter and spring run off will need to be retained behind the dams and not allowed to
pass downstream during periods when native redband trout are genetically adapted to
optimally benefit from these conditions.

Natural flows in Home Creek protect redband populations by forming the stream channel
at high flow and providing fish passage during migration periods. Natural high flows
create habitat by moving substrate, creating pools, and moving woody material. This
maintains fish habitat and aquatic organisms that support trout populations. Changing the
flow regime will modify natural channel forming processes, restrict flow during
migration periods, and change substrate composition instrearn. Such changes could
significantly reduce the viability of the redband trout population in Home Creek.

The proposed reservoirs would reverse the natural flow regime (i.e. high spring flows and
low summer flows) affecting the suitability of the habitat to which the redband
population has adapted. Providing flows in the upper channel of Home Creek during
summer and fall months when it is naturally dry in order to meet downstream irrigation
needs would not necessarily be beneficial to redband trout. Such a flow regime could
attract redband trout to an area of the stream, and then possibly strand them in late
summer when water is cut off. In addition, according to WRD's water availability model
the reservoirs are unlikely to fill in many years creating a smaller pool susceptible to
increased warming that would deliver warmer water to Home Creek further exasperating
the natural thermal heating of the system. Changing the natural hydrograph may also
make the stream system more suitable to other species that would compete with the
redband trout further reducing their numbers. At present, population abundance of
redband trout is likely in balance with the habitat carrying capacity of the basin as
dictated by local environmental conditions.
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Recreational Fishery Concerns

As stated earlier, an important part of ODFW's mission is to provide recreational fishery
opportunities in streams consistent with sustainability of native fishes. Of the four
streams containing native redband trout in the Catlow Basin, only Home and Rock creeks
are currently open to angling. The remaining streams (Skull and Threemile creeks) are
closed due to low trout population abundance. In addition to our concerns that these
water development proposals could significantly place Home Creek redband trout at
higher conservation risk, we are also concerned about any potential loss of angling
opportunity in a basin that has already limited opportunities.

Additional Issues

Fish Passage Requirements

Consistent with ORS 509.585 and OAR 635-412-0020 through 635-412-0030, if Smith
Flats Dam were constructed the Oregon Fish and Wildlife Commission would either
require the developer to provide upstream and downstream fish passage at the dam, or
potentially grant a waiver for fish passage if certain conditions are met. Providing fish
passage consistent with OAR 635-412-0020 on an isolated 50' high irrigation dam will
likely provide significant engineering challenges, and flows needed to meet passage
criteria would likely be inconsistent with water development objectives of the reservoir.

By rule, a passage waiver can only be granted if a net benefit to sustainability of Home
Creek redband trout resulted from this water development proposal. For the reasons
mentioned earlier in this letter (loss of fish abundance, loss of connectivity, loss of stream
habitat) demonstrating an overall net benefit to Home Creek redband trout Smith Flat
Reservoir is difficult to envision and likely expensive to evaluate.

Redband trout populations in the Catlow basin have been subjected to extremes in
environmental conditions over thousands of years, and have developed complex life
history traits to exploit those conditions. Historically, during periods of high
precipitation, redband trout have evolved to utilize the entire Home Creek watershed,
including the valley floor. During dry cycles, redband trout have been restricted to the
upper portions of streams (Bowers et al. 1999). In order to adequately evaluate the life
history(s) of Home Creek redband trout and potential benefits from reservoir
development, evaluations by necessity will need to occur over a broad time period and
encompass both high and low precipitation cycles.

Conclusion

Home Creek is an isolated stream in Catlow Basin, but contains a relatively healthy
population of redband trout. Our current analysis concludes that development of
currently proposed reservoirs at Smith Flat and V Lake will likely result in an increased
risk to Home Creek redband trout. Such risk factors include localized losses of fish and
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stream habitat abundance, obstacJes to trout migration, isolation of segments of the
redband trout population, reduced flow during the critical migration and spawning
periods, and altered instream structure by reducing peak flows. Given these impacts, it
will be difficult to demonstrate a net benefit to the redband trout population by
constructing the proposed reservoir complex in the headwaters of Home Creek basin.
This analysis is based on the proposed two reservoir complex with flows collected in
Smith Flats reservoir being also used to augment storage in V Lake reservoir. Increasing
storage at V Lake reservoir with no inflow provided from Smith Flats is unlikely to
impact downstream fish resources in Home Creek because there are no fish in this basin
and V Lake does not contribute to Home Creek flows in most years. Constructing V
Lake reservoir by itself would be acceptable provided any outlets are screened to prevent
non-native fish from escaping and the reservoir relies on its own drainage basin to fill.

Thank you again for the opportunity to comment. Ifyou have additional questions please
do not hesitate to contact Rick Kepler of my staff. He can be reached in Portland by
telephone at (503) 872-5255 ext 5426 or by e-mail at rick.j.kepler@state.or.us

Sincerely,

±­Oregon Department ofFish andWildlife

References

Bowers, W., R. Smith, R. Messmer, C. Edwards, and R. Perkins. 1999. Conservation
status of Oregon Basin redband trout. OregonDepartment of Fish andWildlife, Portland.

Dambacher, J.M., K.K. Jones, and H.W. Li. 2001. The distribution and abundance of
Great Basin redband trout: and application of variable probability sampling in a 1999
status review. Oregon Department of Fish and Wildlife, Information Reports 2001-08,
Portland.

Cc: Michael Carrier, Parks and RecreationDepartment Salem
JimMyron, Governor's Natural Resource Office Salem
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Oregon
JohnA. Kitzhaber, M.D., Governor

Water Resources Department
Commerce Building
158 12th StreetNE

Salem, OR 97301-4172
(503) 378-3739

FAX (503) 378-8130
www.wrd.state.or.us

VIAMAIL

October 3, 2002

Oregon Parks & Recreation
c/o Michael Carrier
1115 Commercial St. NE, Ste. 1
Salem, OR 97301

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. of Interior
500 N.E. Multnomah St.
Portland, OR 97232

Karen Russell
Attorney at Law
WaterWatch ofOregon
213 S.W. Ash, Ste. 208
Portland, OR 97310

Rick Kepler, Manager
Habitat Division
Oregon Department ofFish & Wildlife
2501 SWFirst Ave., P.O. Box 59
Portland, OR 97207

Martha Pagel
Attorney at Law
Schwabe, Williamson &Wyatt
PacWest Center, Suites 1600-1900
1211 S.W. Fifth Ave.
Portland, OR 97204-3795

Ronald S. Yockim
Attorney at Law
548 S.E. Jackson, Ste. 7
P.O. Box 2456
Roseburg, OR 97470

RE: Water right applications IS 84562 and IS 84563 in theName of the Oregon
Department ofParks & Recreation

Dear Ladies and Gentlemen:

This letter confirms ameeting set for November 4, 2002, 9:30 a.m. to 12:00 p.m. in
ConferenceRoomD at the Oregon Water Resources Department, 158 12" St. N.E.,
Salem, OR. The meeting will discuss the issues raised in the protests and requests for
standing with regard to the above-captioned applications.

The participants can also expect discussion on applications R 84567 and S 84577 in the
name ofRoaring Springs Ranch as these applications are-relevant to discussion regarding
the instream water right applications.

Please don't hesitate to contact me ifyou have any questions or concerns.

Sincerely,

lo=ReneeMoulun
Protest Program Coordinator
(503) 378-8455 ext. 239: Renee.M.Moulun@wrd.state.or.us



I 1
FROM WI LOLI ~U :1.A3!TA: 50'.) 872 5259 GS!JI1. 10 15:45/$1 15:44/80 4870042315 R•

4.u✓-!>'14- l'tJJ

I.
I •• • :•: • ••.· .

Catlo'w Redband Trout
and Catlow Tui Chub

·Conservation Agree1nent and Strategy
¢,h, 1997



FROM WILDLIFE/ -AITAT 53 372 5269

·"

¢

EI1 1'M2.1545/81. 154$/%0 4870940315 8°

\

\

CONSERVATION AGREEMENT

Catlow redband trout (Oncorhync/us mykiss ssp.)
and Catlow tui chub (Gila bicolor ssp.)

This ConscrvaionAgreement for the Cetlow rcdband trout (Oncorhynchu.s mykiss ssp.) and
Catlow tui chub (Gila hlcolor ssp.) has been developed in order to expedite conservation
measures needed for the continued existence and recovery ofthese species. Thesemeasureswill
be taken in accordance with the Endangered Species Act (ESA) of 1973 as amended. The
agreement focuses on two objectives. The first is to reduce and eliminate significant threats.
The second is to enhe..ncc and/or stabilize specific stream reaches ofoccupied and unoccupied
historichabitat. These objectives will be reached throngh implementation ofthe Conservation
Strategy for the species (AttachmentA). full implementation ofthis agreement a11dthe
associated strategy wiU reduce threats to the Catlow redband trout and Catlow tui chub thatmay
otherwisewarrant their listing as threatened or endangered under tho ESA. ·

The.Catlow redband trout is an undescribed subspecies ofrainbow trout. It is endemic to the
CatlowValley ofOregon. The Catlow tui chub, a. small minnow, is anundescribed subspecies of
tui chub and is also endemic to the Catlow Valley ofOregon. Landownership ofthe basins ofthe
Catlow Valley streams addressed by this Conservation Agreement are 39 percent Federal (Bureau
ofLandManagement (BLM)) and 61 percentprivate,with all oftheprivate landsbeing owned
by theRoaring Springs Ranch, Inc. (RSR). Past and presenthuman activities. such as domestic
livestock grazing, wild horse use, supprossion (lfwildfire, road construction. and irrigation
developments, havedegraded the habitBt availableto thesc fish. Populations appear to have a
smaller distribution than they did in the past These sreams also have relatively small drainagcs;
thcrofore, populations are naturally small, making them susceptibleto such events as prolonged
natural periods ofdrought or catastrophic wildfires. Because ofthe activities and the status of
the populations, the spocics are considered by heU.S. Fish andWildlife Service (USPWS) to be
Species ofConcern.

Because the landownership ofthe Catlow Valley stream drainages is amix ofprivate and public,
the purpose of this agrement is to improve and chancc thehabitat of theCatlow redband trout
and tl1c Catlow tui chub while maintaining a viable ranch grazing program for the RSR and
multiple-use resource management for theBLM. Changes in grazing and watermanagement on
one part ofRSRor BLM lands within the drainages can affect the total RSR ope.ration, BLM
management for its resources, and overall habitat ofthe Catlow rcdband trout and Catlow tui
chub. Conservation manegemcnt as describcd in the Conservation Strategy will also have effects
on other public lands, including theMalheur National Wildlife Refuge (MNWR), and how the
Oregon Department ofFish and Wildlife (ODFW)manages the species. Effective management
will requirc biologically driven adaptive management and consideration of the overall RSR
operation, BLM resourcemanagement, MN\WR resource management, and ODFW specics
management.
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SeparateMemorandum(a) ofJ]nderstru1ding and Cooperative Agreements will be
developed wjth additio~l parties, as necessary, to ensure implementation ofspecific
conservation measures. ... · .:·.- .-... , .

Roaring Springs Ranch, Inc.
985 NW Second Street
I<.alwna, Washington 98625
(360)_673-2825

Slate ofOregon

DepartmentofFish and Wildlif~
High Desert Region
61374 Panell Road
Bend, Oregon 97702
(541) 388-6363

United States Department of the Interior

Fish and Wildlife Scrvie
Oregon State Office
2600 SB 98th Avenue, Suite 100
Pot1laod,- Oregon 97266
(503) 231-6179

Fish andWildlife Service
Malheur National Wildlife Refuge
HC 72, Box 245
Princeton, Orcgon 97721
(541) 493-2612

BureauofLandMonagcment
. Bums District
HC 74-12533, Highway 20 West
Hines, Oregon 97738
(541) 573-4400

Private

INVOLVED PARTIESl.
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IL AUTHORITY

The signatory parties hereto enter into this Conservation Agreement and the attached
ConservationStrategy under Feder-al W1d State law. as applicable, including, but not
limited to, Section 2()2) ofheESA, which states that "thepolicy ofCongress is that
Pederal agencies shall cooperate wilh Swe and local agencies to resolvewater resource
issues in concertwith conservationofendangered species." Additiaal authorities
include theFish and WildlifeAct of 1956,as amended; the Fish and Wildlife
CoordinationAct, as amended; and the Sikes Act.

The public agencies that ere party to this Agreementrecognize that theycach have
specific statutory responsibilitieswhich cannotbc delegated, particularly with respect to
the managementand conservation ofwildlife e.nd the managoment, development, and
allocation ofwater resources. Nothing in this Agreement or the Strategy is intended to
abrogate any of the parties' respective responsibilities.

The s;;ignatorjcs tmderstand that all activities that may ooour onRSRproperty for the
implementation ofthis ConservationAgreement and the Conservation Strategy re at thc
sole discretion and by permission of RSR.

Because a. major factor in improving andenhancing habitat for the Catlow redband trout
and Catlow tui chub is the biologically driven adaptive management ofupland vegetation,
riparian areas, and water to provide habitat and forage, changes to the tentative annual
grazingmanagementplan mny beneeded as information on the forage 8D.d water
conditions become available during theyear. Responsibility and authority tomake the
needed changes to the tentative annual grazing managementplan as information on the
forage and water conditions becomemore available as theyear unfolds shall restwith the
RSRManager, the BLM Andrews ResourceAreaManager (AM), andthe AM'sRange
Management representative.

The signatories understand that implementation of this ConsetvBtionAgreemont andthe
Conservation Stro.tcgy may notpreclude the listing ofhe species as threatened or
endangered under the ESA.

This Agreement is subject to, and is intended to be consistentwith, all applicable Federal
and State laws.
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PROBLEMS FACING THE SPECIES

The ConservationStrategy provides a detailed reviewof existing and potential problems
and threats to tho species that the signatories to this agreementwill address with
mansgement actions. '

Tue Catlow redband trouc is still found in all of its cast Catlow Valley streams -- Home,
Threemile, and Skull Creeks. lu 1995, the population was at such low levels in Skull
Creek that an ODFW iovcntory failed to find them; however, in 1996 trout were observed
by BLM personnel during field monitoring for othe.r th.an fish presence, and in 1997 he
trout pres~ncewas verified dwing a reinventory of the st.ream by ODFW. In the same
1995 fish inventory in Three.mile Crcck, he fshWC?'fe no longer found in the lowermost
kilometer ofthe stream, where they had ben found previously, and their numbers wcre
estimated to be amagnitude lower than in the past

The Catlow tui chub continue to occur in Sk\111 Creek, including Skull Creek Reservoir,
and in Th.reernileReservoir. They have not been found inThreemile Creek, where they
hsd'been previously observed i.ti 1971, and they havenotbeen. found in lowerHome
Creek, where Ibey had been previously found in1939, 1954, 1972, and 1976, according
to the OregonNatural HeritageDatabase (ONHD). They continue to occur in tho springs
and ditches near the RSR headquarters; Simile Reservoir and its feeder springs, Garrison
Lakes. and the valley wetlands downstreatn ofHome Creek (W. Bowers, ODFW,
personal observation).

. .
TheCatlow redband trout and Catlow tui chubwereFederal Category II candidate species
but are now a Species ofConccr, after USFWS finalized their revised candidate policy
on Deccmber 5, 1996. They re both BLM Sensitive species and Oregon Sensitive
species. They do riot currently fall under W'IY protectiveFederal or State legislation. They
are provided protection only through thepolicy ofthe i1Jdividual government agencies.
When the species were removed from the Category n list in 1996, BLM's interim policy
was thatmana&cment for those removed spc.cics would be thc same as that for BLM
Sensitive species.
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V. CONSERVATTON ACTIONS TO BE IMPLEMENTHD

In order to meet the objectives of this Agreement, 37 conservation actions will be
implemented. In general these ections address the following: (1) farther studies and
monitoring ofcondilions for esrablishing baselines and determining effectiveness of the
management actions end (2) elimination or reduction ofthe existing or potential throats.
These actions are described in detail in the Conservation Suategy. In addition, four
general administrative actions, as outlined below, will be implemented: 'coordinate
c.oruervation_e.ctivities, implement the conservation schedule, fund conservation actions,
and assess conservation progress. . ·

Coordinating Corservauion Activitics

• Administration ofthe cooscrvalion agreementwm be conducted through
coordination of the signatories to this Agreement and may include contact of
technical and lcgal advisors and othermemberss dcmcd necessary by the
signatories.

• The USFWS will be responsible for the coordination ofactivities of the
signatories relative to the overall implementation ofthe Conservation Strategy;
however, signatories are not required to oou.ta(;t theUSFWS to implement their
respectiveconservationmeasures.

• Thc signatories will meet annually to assess progres.s on 1ho implementation and
effectiveness ofthe conservation strategy andmodify the strategy as re.quired.

• The signatories will be conlacled by the USFWS biannually to report on the
progress of implementingthe conservation strategy.

• The signatories agree that. at the end ofeach grazing and growing season, heRSR
Manager, the BLMAndrews Resource AM, and theAM's Range Management
representative shall report lo each ofthe signatories on theyear's progress in
moving towards the desired habitatconditions.

• The sigoatories agree thnt specific projects, ·program management, &.nd annual
grazinimanagement for implementing the ConseNation Strategy will be finalized
and approved by all signatories prior to January 1 of the year inwhich the
projects, programs, or grazing strategics ere to be implemented.

5
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ImplementingConservation Schedule

A total of IO years is anticipiltcd for full implementation of the actions identified
and specified iu \he Conservation Stru1egy. Nevertheless, the signatories agccc
that significant actions to benefit the Catlow re~band trout and Catlow tui chub
will be implemented within the first5 ycars.

An overall schedule of conservation actions is in the Conservation Strategy.
Specific conservation action~wm be scheduled on ayearly basis. Priorities will
be established based onmonitorig, funding, and agreement of the signatories,

Funding C-onservarion If.erions

• It is anticipated that expenditures to implement this Agreement could exceed
$300,000. Actions for restoring the habitat and fish passagewill incur tho greatest
expense during the first 3 to S years ofthe agreement.

y

• Funding for the Conservatio.n Agreementwill be provided by a variety of sources.
Federal, State and local sources will need to provide or secure funding for the
conservation mc1\!.u.res identified iu the Conservation Agreement.

Federal sources includc, but will notbe limited to, heUSFWS, MNWR,
and BLM. Tis includes potential partnership end challenge cost-sh.are
funds through public and private agencies and organizations. The
USFWS, MNWR, and BLM willworkwith the other signatories in
applying for fond, through other public agencies, such as thc Natural
Resource Conse.r-..ation Servico or the OregonDepartment of
Environmental Quality.

. ... ,_
State funding sources include, butwill not be limited to, ODFW. This
includes potential partnership and challenge cost-share funds through
· public and private agencies and organizations.

Local sources offunding and support will be sought from heHamey
County Watershed Council and other local agencies and organizations.

• In-kind contributions in the form ofpersonnel, field equipment, i;.upplies, etc., will
be provided by the RSR end other agencies or organizations.

• It is understood \hat all funding c-0tnmitments made under this Agreement are
subject to the discretion ofthe funding sources.

6
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· VI. DURATION OF AGREEMENT

VII. NATIONAL ENVIRONMENTAL POLICY ACT COMPLIANCE

Conservation Progrt.ss Assessment

• USFWS will provide to all signatories of thisdocument s written biannual
assessment of progress towsrd implementingactions identificd in this agrcemcnt.

Ari. annual essessmcnl ofconservation accomplishments and subsequentyearly
schedules will be madeby the signatories: This assessmentwill determine the
effectivcoci.s of this egremcntand strategy and whether revisions arewarranted.
It will beprovided to nil signatories to this. document.

•

The initial term of this Agreement shall be S years from the latest signaturedate. Prior to
the end of the 5-ycar period, a thorough analysis of actions implemcntcd for the species
will be conducted by the 5ignatorics. Ifall signatories agree that sufficient progress has
beenmade toward the conservation ofthe Catlow redband trout and Catlow tui chub, this
Agreement shall be extended for an additional 5 years. Any signatory may withdraw
from this Agreement on 60 days wri tten notice to each of the other signatories.

I
I
l
1
l
1

Signing of this agreement is covered under authorities outlined in Sc,ction III listed above.
It is anticipated th.at any survey, collection, or ~search activities for implementation and
maintenance ofthe Conservation Agreement will not entail significant Federal actions
under the National Environmental Policy Act (NEPA) andwill be given a categorical
exclusion designation. All other Federal actions that havenot already been an.a1yzcd
under NEPA will be evaluated prior to i.rnplementation end will comply withNEPA
regulations.

VIII. FEDERAL AGENCY COMPLIANCE

• During the performance ofthls agreement, the participants agree to abide by the
terms ofExecutive Order 11246 on nondiscriminati on endwill not discriminate
against any person because orrace, color, religion, sex or national origin.

• No member ofor delegate to Congress or residcntCommissioner, shall be
admitted to any share or part of this agreement, or to any benefit thatmay arise
therefrom, but this provision shallnot be constnucd to extend to this agreement if
made with a corporation (or its general benefit.

7
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CONSERVATION STRATEGY:

Catlow redband trout (Oncorhynchus mykiss ssp.)
Catlow ui chub (Gila bicolor ssp.)

PURPOSE

Thc purpose of this document is to describespceific procedures and strategics rcquired for
.. conservation ofCatlow redband trout and Catlow tui chub. The general conservation approach
focuses on two rain objectives. The first objective is to eliminate threatswhere possiblc and to
reduc.e to the greatest extent possible those threats tlun cannot be eliminated entirely. The second
is to cnhance and/or stabilize habitat conditions in spcci!ic reaches of.occupied and unoccupied
habitat. The desired outcome is that the species will increase to occupy at least 80 percent of its
historic habitat.

Definitions

For the purposes oftheAgreement and Strntegy, the following terms are defined:

'·

Current habitat - Habitat consisting of stream reaches and other water bodies currently occupied
by self-sustaining Catlow redband trout or Callow 1ui chub populations. For Cntlow red.band
trout, current habitat includes stream reaches in mos\ ofHomeCreek. lower canyon reaches of
Threemile Creek, and upper canyon reaches ofSkull Crcck. ForCatlow tui chub, currenthabitat
includes ThreemileReservoir, Skull Creek Reservoir, Skull Creek below the reservoir, lower
Echart Creek (tributary to Skul! Crck), Roaring Springs, the ditches at theRoaring Springs
Ranch (RSR) hedquarters, Sixmilc Reservoir end.its feeder springs, Garrison Lakes, and the
valleywetlands and swamps where HomeCreek terminates. The extentofcurrent habitat
probably fluctuateswith changing environmental conditions. ·

Historichabitat -Historic habitat consists ofstream reaches endother water bodies that have
been shown, can be shown, and/or can logically be deduced as historically being occupied by
Catlow redband trout orCalow tuichub. Natura) his\oric habitat for both species on the castside
ofCatlow Valley i.odudes the Garrisou Lakes,Roaring Springs, and the stream reaches, major
tributaries, and valley wetlands ofHome Creek, Threemile Creek, and Skull Creek. The exact
extent ofnatural historic habitat for each species and the distribution ofeach species within these
water systems are unknown and probably fluctuatcd with changing environmental conditions.

In addition, artificial (hwnnn-made) habitats that havcbeen used in the past by both species
inclue Ihrecmile Reservoir, Skull Creek Reservoir, and irrigation ditches. Sixmile Reservoir
has also been used by Catlow tui chub in the past.
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Self-Susl.aining Population - Self-:;ustaining populations are those with sufficient numbers, age
class structure, snd natural rcproductive success to provide for their long-term survival.

BACKGROUND

The·Catlow rdband trout and C11tlow tui chub arc found in three major streams and springs that
flow offSteens Mountain on the cast side ofCallow Valley, part ofthe Guano subbasin, and in
one stream that flows offHart Mountoin on lhe west side ofCatlow Vally. This conservation
agreement and strategy address the eastsidcwaters - HomeCrcc.'k, Threemile Creek. and Skull
Creek, as well as Simile Crcck, Garrison Lakes, and Roaring Springs,

Iome Creek, Thrcmile Creek, Skull Creek, and Sixmile Crckgin on a plateau before they
cut down through their respective canyons, which exhibit Steens Basaltlava flows in theirwalls.
The present amount ofthe flow in the creeks is undersized for the size ofthecanyon through
which itflows, indicating that the canyon was downcutby the creekmostly during thewetter
Late Pleistocene, co.i;nmon for this geogrphic region. At the mouth oflfotnoCreek Canyon
there is acurved deposit ofalluvium thatmay either be a delta that formed durin'. tic of
pluvial Catlow Lake or itmay be recentfaulting ofa shorelinewave-cut terracefore I byho
pluvial Catlow Lake. A linear plateau northeast of the streams, consisting of sediment1- capp~
by theDevine CanyonAsh-Flow Tuff, have e linear form that is parallel to tlJose ofHome and
Thrccmilo Creeks, suggesting that the tffwas deposited in an ancient drainage tht had the same
trends the current drainage. It is common to see similar linearplateaus paralleling present-day
drainages on thewest slope of SteensMountain.. ·

Home, Threemile, and Sixmile Creeks beginin broader valleys, flow through steep-walled
canyons. then terminate inCatlowValley. Skull Creek lies southofa faultlin.e that caused this
part of the plateau not to fault as high and to have deeper soils. It does not have the stecp-walled
canyon reach oftho other streams, but italso tenninates in CatlowValley.Historically, all four
streams may havebad the potential to flow to the GanisonLakcs duringhighW1lteryears..Home
Creek continues to flow to the intermittent Garrison Lakes. Threemile Creek,which drained to
WestField Lake before flowing to the GarrisonLakes, now flowsmainly to Threemile
Reservoir. Simile Creek, asmall stream relative lo tho others, flows to SaileReservoir.
Skull Creek currently flows to "SouthCallow" lake, the southern. end oftho GarrisonLakes,
where itmay still have potential to connectwith theremainderof theGarrisonLakes during high
wateryears. A portion ofSkull Creek is diverted lo SkullCreekReservoir> which is situated off
ofthemain channelnear the nuddle reaches of the stream.

Roaring Springs, the namesake orRSR, nows out ofthe different layers in the basalt cliffface at
the northern end ofthe Callow Rim. Situated ar,proximately 8 miles north ofhe cast Catlow
Va_lley streams, the spring complex is large, extending overa mile, and flows a. short distance to
irrigation ditches.

2
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The basins providehabitat for numerous nona.qu&tic sp:cies, several ofwhich arc Special Status
· species or species ofmanage.mcnt concern. Home end Threemile Crecks botli flow through
steep-walled canyons, used by Califomin. bighorn sheep a.nd wintering mule deer. Steep canyon
walls provide good sites for nesting raptors. In the·upper elevations, the habil.2\t is a broader
valley, withmule deersummer usc and some nntelope summer use. Sage grouseuse the mid and
upper portions spring through fall, 8.l;ld a lcl, is locsted in theupperThrccmile drainage. The
Federally endangeredAmerican peregrine falcon and the Federally threatened northern bald eagle
are documented migrants for the area. OlherBureau ofLand Management (BLM) Sensitive
species that arc found or possibly found in the area !'J'C fcrruginous hawk, Townsend's big-eared
bat, Preble's shrew, Swainson'shawk, merlin, yellow-billed cuckoo> bank swallow,mountain
bluebird, western bluebird, loggerhead shrike. bobolink, sandhill crane, and northern sagebrush
lizard. Management for the conservation ofCatlow rcdband trout and Catlow tui chub could
benfit sevcral of theseother Special Status species. Also, because themanagement for the
casside Catlow streams involves au arca that extends beyond their watersheds, habitat
improvements are expected for other Special Status species, such as tho inland rcdband trout and
Malheurmotled sculpin, in the adjacent South Fork Donner und Blitzen River wat.ersbed.

The Catlow rcdba.nd trout and Catlow tui chub, as subspecies, were added to theCategory IJ
candidate species on the U.S. Fish and Wildlife Scrvie (USFWS)Notice ofReview in 1991 and
1982, respectively. ln 1996, they wcro dropped from the Category II list,but continue to be
recogni7.ed n.s Spocies ofCon~m. They are also identified as BLM Sensitive species. The
Catlow tui chub, as a rubspecies, is on the Oregon list ofSpecies atRisk and on theAmerican
Fisheries Society Species ofConcem list of 1989. Redband trout, as a group, are on those lists
and were identified as a subspecies by the American Fisheries Society in1989 (Williams et al.,
1989). No other fish species, besides theCatlow rcdband trout and Catlow tui chub, are known
to occur in the eastCatlow Valley drainages.

Systematics andDescription

The Catlow redband trout is a recognized but notyet formally described subspecies ofrainbow
trout, Oncorhynchus mykiss (Behnke, 1992). AnAlyes ofmorphological and allozyme variation
have suggested that in closed and long-isolated basins, such us CatlowValley, the evolutionary
lineagemay·havebeendifferent, and the redband· have retalned traits similar to thosc found in
cutthroat trout, possibly indicating that they reta~1ed prfo1itive traits of their cutthroat trout-like
ancestor. This is not found in the evolutionary lines ofthe redband trout in the ColumbiaRiver
basin. including the redband trout in ncaxbyHarney basin (Currens, 1996). Bascd on
IO specimens collected in 1968 from Thrcemile Creek, Behnke (1992) describes Catlow redband
trout as having 62-65 (mean 64) vertebrae, 20-22 (2l) gill rakrs, 30-46 (37) pyloric caeca,28-33
(30) scales above the lateral line, and 129-146 (139) scales in tho lateral series. None had
bacibranchial teeth

3
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Ca,tlowrcdband trout

The Catlow tui chub is e recognized but not yet fomally described subspecies ofGila bicolor,
which. at the species level, is a fairly widespresd westemcyprinid in the Great I3asin. The first
studies on the genetics of the Catlow tui chu b arc still underway, but carl y i n d i c at i o ns a r e t h a t

they are distinguishable g e n e t i c a ll y from the tui chub ofadjacent basins P. Ilaris, Oregon State
University (OSU), personal communication).' Morphomctrically, Callow tui chub are distinct
from Gila bicolor oregon.ehSis, withwhich they were once classified (Kunkel, 1976).. It is a
small co mcdium-siz.ed. fine-scaled minnow up to oboul 8 inc-.hcs long as an adult. Upper parts
are deep olivewith a brassy reflection and underparts are whi t e . The olive finsmay be timed
with red.

Very little life history work has becoconductcd on thc Cotlow rcdbe.ud trout. Redband trout in
general spawn in spring in gravels of streams. Eggs lake4 to 7 weeks to hatch, followed by a
3 to 7 day alevin stage. Maturity occurs in 2 to 3years (Sigler and Sigler, 1987).

Themost extensive life history study on C~tlow red.band trout to date wasconducted byKunkel,
(1976) on the Catlow redband tout ofthe Ihrcmile Creek sy.lem. Catlow redband trout in
Threemile Reservoirworeknown tomigrate fromthe reservoir into the stream to spawn. In the
pas, spawning fishw e r e seen moving up from ThrecmileReservoir to the creek duringApril and
May. Eggs wcro coU.ected from Callow redband trout females in Threcmile Creek duringMarch
1975. Compared to the fish in the stream, the fish in the reservoir were larger, up to 8 pounds.
During the summer of 1974, Catlow redband troutused de~pcr water in ThrmileReservoir,
presumably because ofexcessive water temperature in shallow areas. Average pH in the ·
reservoir and streamwas 7.5. Alkalinity io. the reservoir ranged from 54.8 to 64.5 mg/1 CaC03,
while TDS in the reservoir ranged from 110 to 190 mg/L A eurso,y eYomioatfonofstomach
contents ofCatlow rcdband tcoul indicated that.caddisfly ('Trfohoptera) larvae, mayfly
(Ephemeroptera) and stonefly (Plecopter@) naiads, aquaticbeetles (Coleopterd), and anails
(Gastropoda) were important components oftheir dicl InThreemile Reservoir, Catlowredband
trout were also observed feeding onCatlow tui chub. In Threemile Reservoir, Catlowredband
troutwere foundwith Catlow tui chub, but the ti chubwere absent from the stream rcaches.

In the summer of 1995, the Oregon DepartmentofFish ond Wildlife (ODPW) fish distribution
surveys found that in.Homo Cr(?ek the ago 1+ Catlow redband routwere most abundant in the.
steep canyon reaches and in reaches heavily influenced by spring seeps, while the age 0+ fish
were ~imilarly distributed butmore ~stricted to reaches with aquatic macrophytcs and coldwater
temperatures. Scale analysis indicated growth rates of Catlow redband trout in Home and·
Thrcemile Cre-1;ks as being as much as 1.97 inches between ages I and 2 (ODFW, 1996),

li'Rll \1. r 02 15:48/ST. 15:44/NO. 487P047_3J5. P.J4
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Catlow rcdbend trout have been observed co-occurring with Catlow tui chubinThrecmile
Reservoir (Kunkel, 1976) and in RockCreck, on thewcs! side of Catlow Valley (P. Harris, OSU.
personal communication).

Clow tyi chub

Little is known about the habitat requirements specific to the Catlow 1.u.i chub. Tui chub, in
general, spawn in shallow water in thevicinity ofheavy beds ofvegetation, where females
widely deposit adhesive eggs and males then fertilize them (Sigler and Sigler, 1987). The
reaches in Skull Creek, where theCatlow tui chub arc currently fowid, e.ro chara.cte.rized by low
gradient, numerous pools and glides. and abundant uquatic vegetation or algae (ODFW, 1996).

The fry ofother subspecies oftui chub in Eagle Lake and LakeTahoe use areaswith much cover
and organic matter. including beds ofaquatic plnnts (Moyle1 1976), An affinity for open water in
small, high desent systems has been scen in other small-sizd subspecies of tui chub inthe
Cowhead and Honey Lak:e basins (G. Lampman,BLM, personal observation). Theiruse ofthe
lower gradient roaches ofSkull Creek-and abundance inlhrccmileRescuvoir and Skull Creek
Reservoir reflect this affinity for low velocity habitats. 'Jl\e larger size ofthe f5sh in the
reservoirs, up to 8inches, reflects the productivity ofthe reservoirs (Kunkel, 1976).

Little is known about the predator/prey relationship oftheCatlow tui chub and other organisms.
Tui chub, in general, are opportunistic omnivores, primarily feeding on invertebrates on the
bottom or on plants. As a small fish, with an adult size generally about S inches long (ODFW,
1992), Catlow tui chub can fell prey to other pisdvorous organisms. Tn TbrcernileReservoir•.
Catlow tui chub were found to be an important food source for Catlow rcdband trout (Kunkel,
1976).

Catlow tui chub have been found in ell of thewatersheds that e.lso contain.Catlow redband trout;
howovcr, they are found in lower elevations th.an are the trout (Kunkel, 1976; P. Harris, OSU,
personal commwtlcation; Oregon NaturalHeritage Database (ONHD) records). They m-e also
found inwaters whore Catlow redband trout are absent, such as Roaring Springs and in some
streamn reacheswhere Catlow rdband trout may hevcoccurred historically.

HistoricDlsrrlbutfon in the EastCallow ValleyStreams

Catlow rcdband trout and Catlow tui chub are endemic to the CatlowValley of theGuano
subbasin (HUC 17120008). .

5
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In 1973-1975, hemain ThreemileCreek population ofCatlow redband troutwas found in
approximately 0.7-mile of strearn that lies above the diversion structure o.t themouth of the
canyon and in 1974-1975 in Threemilc Reservoir (Kunkel, 1976). In 1975, they were found in
HomeCreek from the upper rcriches to thc mouth of the canyon (Kunkel, 1976). Because
T~emileReservoir is an unnatural perennial habit.al for Catlow redband trout, the reservoir
probably had beeo. providing an cxtcnsion ofthenatural perennial habitst into the valley floor.

Catlow tui chub arc historically known from1brccmile Creek, Skull Creek, and Home Creek
(ODFW, 1992). They bad been collected from Threemilc Creek in I 954 and 1971 (Kunkel,
1976). In theThreemilc system, Catlow tui chub were found only in lhremile Reservoir Blld
not in the stream reaches during KunkeJ!s 1973•1975 studies (Kunkel, 1976). According to
ONHD records, in 1939, 1954, 1972. and 1976, Catlow tui chubwere found in Home Creekjust
below where it enters the valley floor. Calow tui cbuh were found in Skull Creek in 1993 nd
1995, and in Roaring Springs and Three.mile Reservoir h11~93 (P. Harris, OSU, personal
communieation). Currcot habitat includes Ihreemile Reservoir, Skull CreekReservoir, Skull
Creek below the reservoir. lower EcharCreek (tributary to Skull Creek), Roaring Springs, the
ditches at RSR headquarters, Sixmile Reservoir and its feeder springs, Garrison Lakes, and the
valley wetlands and swamps whereHomeCreek tcmminates (W. Bowers, ODFW, p,ersonal
~bse:rvt1tlon). · ·

PROBLEMSFACINGTHE SPECIES

CurrentDiuribut/on In the East Carlow Valley streams

In 1995, ODFW conducted lhemost recent extensive survey for the fish species' distributions.
In general, the distributions ofboth species in the cast Cat19wValley streana have diminished.

Catlow redband troutwere found only inHome Crcek~d Threemite Creek inODFWs 1995
surveys. In the 2.36 miles that were survey.ed in Threemile Creek, tho majority ofCatlow
redband troutwere found in the upper 1.62 miles, above amajor spring system and in an area
with a verynarrow. steepV-shaped valley floor. AJthougJ} 25 percentofthe reachwas either dry
or puddled. theredband troutwere distributed throughout tbu upper reach. The lower 0.75-mile
of the stream, below themajor spring system. has abroad valley floorwith constraining terraces.
with some portions constrained by moderateV-shaped hillslopes. The lowennostCatlow ·
redba.nd trout were found approximately 0.62-mile upstream fromHighway 205. Nonewere ·
found in Skull Creek in 1995; however, in 1996 Cadowredband rout were observed in Skull
Creek abovo Shlll CreekReservoir (J. Buchanan, BLM, personal communication) and their
presence verified during areinvenory of the stream by ODFW in 1997. None were found during
the 1993 OSU museum collection efforts in Threcmile Reservoir or Roaring Springs.
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In 1996, Catlow tui chub were observed in Skull CreekReservoir. They had also bcen
previously noted in Roaring Springs and Threemile CreekReservoir during the 1993 collection
efforts for theOSUmuseum collection. These locations were the historical sites where Catlow
tui chub had been rccorded for Michigan StateUniversi\Y and OSU museums dating back to
1937..

I
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TheCatlow tui chub were found only in Skull Creek in the 1995 stream sampling effort that also
· included Threemilc Creek end Home Creek. In SkullCreek, theCetlow tui chub werefound in
the lower reaches below Skull Creek Reservoir and in the lower reaches of Echart Creek, a
tributary that enters Skull Creek below the reservoir. The 1995 sampling did not include other
watere where Catlow tui chub had been seen previously or could potentially h.s.vc been occurring.

Abundance

. Catlow redband trout are not abundant anywhere in their range (W. Bowers, ODFW, personal
communication; P. Hanis. OSU, personal com.tnunica.tiou). ODFW estimated the population of
redband trout at265 inThreemilc Creek, but this is based on 2-pass electrofishing surveys with
extremely large confidence intervals. No slatistically reli..nble population estimate has been ma.de
for the Catlow redband trout · ·

Catlow tui chub have a restricted range but appeared to be locally abundant in streams and. in
ThrcemileRuervoir. Roaring Springs, and SixmilcReservoir (ODFW. 1992; Kunkel, 1976). No
population estimates havebeen made for the Catlow tui chub. ·

Factors affectingstatus

The five factors affecting status that are identified in Scction 4() of the Endangered Species Act
(16U.S.C.1531 etseq.)areasfollows:

1) presont or threatened destruction,modification,or curtailment ofits habitator range;

2) utilization for commercial, sporting, scientific, or educational purposes at levels that
detrimentally affe,ct it;

3)

4)

discascorpredation;

absence ofregulatory mechanisms adequate to prevent the decline ofa species or
degradation of its habitat; end,

1
I

5) other natural or human•maue facLors affecting its continued existence.

7



For the Catlowredband trout and Catlowtui chub, these nrc addressed below

l) Present or threatened destruction, modification, or curtailment ofits habitat or range

a) Past information

i) 1976 rout habitat sludy

Channeli7~tion, livestock graziug practices, and dewatcring for inigation
have been previously idcnlified as causes for the lower reaches of
Threemilc Creek, below the divcrsion box, being unsuitable for trout
habitat (Kunkel, 1976). fish have difficulty returning to the reservoir
because of low flows and diversions. However, the prese11cc ofThreemile
Reservoir has also been attributed w.ith higher than otherwisc expected
production in Catlow rcdband trout (Kunkel, 1976).

ii) Livestock grazingon Sl<!ensMountain andtheSouthStecns Allotment

, .
A long history of livestock grazing, stemming back prior to the tum ofthe
20th century, has resulted in fish habitat degradation

Livestock graz.i.ng use on Sccns Mountain and the South Steens Allotment
has beenhigh sin.cc prior to the tur ofthe century compared to the last
1 O years, as outlined inmore detail in the South Steens Allotment
Management Plan (AMP). I the 1900's, habitat degradation on Steens
Mountain was attributed to heavy sheep use. estimated at 182,500 sheep
grazing. No records areknown on thenumberofcattlo on the mountain, ·
out it is generally 8CG-Cpted that cattle usewasmuch higher than at present.
Horses uscd by cattle barons such as Peter French nwnbcred upward of
3,000 head. From the 1930's to 1950's, transient shee_p_outfits (those
withoqt base property to support.their flocks during the winter) were no
longer allowedto use the area, and liyestockshiftedfrompetitted sheep
to permitted cattle on thc Souh Steens Allotment, which includes most of
the flowing stream portions ofth.c Home, Threemile, Simile, and Skull
Creek drainages. The 19S9 Frenchglen adjudication sectthe preference for
the DLM lands in the Souh Stccns Allotment at 21,926 animal unit .

. months (AUMs), somc ofwhich were since withdraw and some allocated,
towildlife or wild horses.

. ·.•. .
··?i
.:2. :.;.:,.<;

···!·

...
·'z.i
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Tho present use. which is lower than historic and permitted. use, is
'described in the South Steens AMP, whichhas the continued improvement
to all of the land (upland and riparian) on bolh private and public lands as

· the primary objective.

......
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b) Recent information

i) South Steens AMP analysis

The Home, Skull, and "f1m:emilc stream drainages that lie above lhe valley
. floor are 19,843. 30,007, and 6,400 acres in size> respectively. They are
entirelvwithin the South Stecns Allotment, and together their6,250 cres
is 16.9percent of the 332,400-acre allotmncnt.

Jn general, the analysis for the South Stecns AMP Indicated that after
decades of either no or improper liv~lockmanagement, significant
portions ofmany streams have degraded fishhabitat, as exhibited by a lack
ofwoody riparian cover, w1protcctedstre.runbanks, and poor instream
structure due to sedimenuition (see Appendix l for ODFW aquatic habitat
inventory and BLMwater qu.,lity information). Riparian woody species,
such e.s willows, aud hc.rbauous sp~ies, such as sedges, are needed to aid
with bank develppmenl and energy dissipation and to provide instream
cover and structure. Riparian vegetation is also needed to provide shade,
especially wherewoody species arc poS!:ible, control channel'width. and
jncrease the water retc.ntion capability of the streambanks, all ofwhich
would allow cooler summer water temperatures through reduced solar
heating and increased sumnmner baseflow. Erosionhas deteriorated
undercut bank.Ii, which can also prov_idc shade for fish. Fine sediments
have covered spawning gravel and degraded foraging habitat.

High water temperatures, a lack ofshade, ond orgaruc enri~hment from
cattle and horses contribute to a large volume of filamentous algae in the
water of several strcams, notablyHome Creek. Tho combination of
impacts to water quality could result in changedmacroinvertcbrate species
composition and diversity and eventually in reduced production.

Riparian habitat condition oflhe 131..M reaches ofthe three streams ranges
from excellent to poor. 'Home Crock }JQS 5.2miles in poor condition, 0.3
in fair, and 2.3 in excellent. Threemile Creek has 1.4 in poor and 2.2 in
good. Skull Crckhas 1.7 in poor~ndition. Non-BLM reaches were not
assessed for riparian condition. Much ofthel1abitat in good or excellent
condition is in rugged, rocky country inaccessible tomost grazing animals
(1995 South Steens AMP Environmental Assessment (EA), Pp. '11-12).

9
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Consuuction of Lhc Blit.:L.cn Protection Fence

In 1997, in compliance with a court order relating (o livestock grazing in
th e Donner u n d B l it z en Wild and Scenic River corr i d o r , th e BLMbcgan
laying out and will complc!c construction of the Olitzen Prolection Fence,
which separetes the SouthForkDonnerund BlitznRiver and the
uppmost reaches ofHome Creek fromthe restof the South Stecns
Pasture, which contains the remainder ofHome Creek and oil ofTbrccmile
Creek above the valk:y floor. 111c l31il7,en ProtectionFence had bun
analyzcd as part of en altcmative (Alternative ll) in the 1995 South·Stecns
AMP EA, but the alternative called for it to. be built in conjunction wih a
second fe.nce, the LauscricaFence, to crcalemore opportunities for a
rotational grazing system, improve control over livestoclc movement and
distribution, and allow accelerated recovery ofthe riparian and aquatic
resources.

Without theLausetica Fcncc, notpart of the court order, negative impacts
toHomeCrc.ek and Threenule Creek could occur. Bocause the only
perennial and reliablewater available for livestock during the season of
use in the. South Seen Pasture will be inHomeCreek and Thrccmile
Creek, a shift is expected in livestockandwild horse distributiontoward
Home Creek end Threemilc Creek during this time. The upper reaches of
these streams are in low tomoderate gradient-meadow systems, making

. these reaches easily accessible andvery susccptibl to degradation.. The
· degraded habitat conditionsdescribed above are expctd ciher 10 decline
or to be slowed in recovery .

.ODFWAquatic Habitat inventory

In 1994and 1995, BLM and ODFW, respectively, conducted the ODFW
aquatic habitat iuventory on Home Creek,Threemile Crcck, and Skull
Creek(ODFW, 1996; seAppendix 1 for ODPW aquatic habitat inventory
information). Overall, their findings were that tho riparian vegetation in
lower canyon-reaches were compriscil ofalder, willow, chokecherry, wid
dogwood thickets interspersed by stands ofjuniper. Riparian zones of
strcam reaches on the flats above the canyons and in open valleys were
generally locking inbroadleafspecies but badjuniper and occasional

·· clumps of willow. In the upperreaches ofHome Creek and Skull Creek,
riparian. 2.ones·-supportcd dense lhicJcetS ofwillow andwere often
surrounded by aspen groves.. Impacts to riparianvegetationweremost

_evident in renches in the flats, open valleys, and headwater spring areas,
and less in canyon reaches.

iii)

·.....

ii)
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Threemile Creekwas divided into two reaches, totaling 2.99 miles. The
lowennost 0.75-mile is in abroad valley Ooor with constraining tcnaces,
with some constraint by modcral.eV-shapedhillslopes and a gradient of
5.5 perceut. Twenty-sixpercent ofthe streamwas identified as having
actively eroding banks, bascd on identifying an entire habitat unit's length
for each bank as actively eroding if the predominant condition of the bank
indicated aclive erosion. A diversion i's at the lower end of this reach, just
aboveHighway 205. The. upper 2.24 miles have avezy narrow, steep
V-shapedvalley floor, and the channel is constrained by hillslopes with a
stream gradient averaging 10.3 pcrc~nt. Habitnt fromwoody debris and
undercut banks was lacldng. Approximately 25 percent of this reach was
either dry or puddled.. The lowem\ost fish were found approximalely
0.62-mile above rlighway 205. Most ofthe fishwere found in theupper
reach.

A total of 19.95 miles on BLM and private lands were surveyed on Home
Creek in 1994 and 1995. Fine sediments were the dominant substrate for
most ofthe reaches. Most of the reaches also had bank class identified as
actively eroding. Pool habitats were not abundant, although where they
did occur, in the lowermost reaches. thoywereusually lacking in instream
cover and depth. ODFW identifiod a lackoilo.rgowoody debris. butthe
drainage does not have large diameter trees as part oftho vegetative
community.

The lowermost reach alsowasconstrained by bulldozed dikes, in addition
to its multiple terraces. Reach2, beginning approximately 1.24 miles
above Highway 205nd continuing for 1.45 miles, had no identified
habitat problems. Reaches & end 9, bcginning 14.&S miles above

Highway 205 and extending 1.49 miles,had dry areas but a higher
percentage ofvegetatively sable strcambanks. Redband troutwere in
large numbers where temperatureswere kept cool by nearby springs, such
as inReach S, 7.02miles aboveHighway 205 end cxtending 3.73 miles.

A tot.al of 13.61 mileswere surveyed onSkullCreek in 1994 and 1995.
The lo"Y<:r reaches, 6.46 miles with low tomoderate gradient, had pools as
thepredominant habitat type. Sk.ull Creek Reservoir is located in this
portion of the drainage, but it is not on the strewn; however, it is being fed
by diverted water from thc stream. The upper reaches, 3.8S miles and
moderate to high grarlicnt, had riffie or cascade habitat as predominant.
Numerous diversions and check dams occur in the reaches above and
below the reservoir. Catlow tui chubwere found in the lower reaches.

11
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Water quality data

BLM has beenmonitoring the temperature inHome, Skull, and Threcmile
Creeks using automatic lempcrarure recorders $ince 19.95. S<rca.m
temperatures inHome and Skull Creeks are higher than the Oregonwater
quality standard,which is a maximum of64.0 °F for a 7-day rolling
average of he daily mxmna (see Appendix 1). Thc 1995 data for
Thrccmile Creek indicated that the streammet the standard, wilh60.9 °F
as the maximum ofthe 7--day ro)Jiug averageofthe dailymaxima. Home
Creek at the mouth ofthe canyon, and Skull Creek, immediately above
Highway 205, did notmeet the standard, withmaximaof71.3 °F and
94.1 °F, respectively. In 1996, themaxima for he7-dy rolling average
of the daily maxima for Home Creek were75.2 °F, &l.S 0P.;a.nd 76.7 °Pat
themouth ofthecanyon, aboveHome Creek Butte, and at "Upper
Crossing," respectively. For Skull Creek. temperatureswere 85.7 °P and
80.9 "F at sites immediately above Highway 205 and approximately
2.5 miles above the highway, res.poctively. The recorder inThrcmile
Creek did not function properly in 1996.

No fish were found in he upper reaches in the 1995fish survey; however,
Cgtlow redbnd trout were found in 1996 in the upper reaches. Catlow tui
chub were also found inEchar Creek, a tributary to Skull Creek above the
IeservoIr.

iii)
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Home C:eek end _Skull Crct;k. aremanaged under theStatewide regulations; ·five fishper
da.y.. ';: . .

Threemile Creekwas closed to angling through emergency regulations in 1995 end
continues to be closed based onthe 1996regulations.

Utilization for commercial, sporting, scientific, or educational purposes at levels that
detrimentally affect it

Because ofthe small populations and limited distribution, angling pressure in the streams
and atThreernile Reservoir pose apotential threat lo the species. ·

2)
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Disease or predation .

The existing condition is presumed to be tha no disease threRt currently is occurring in
any of the drain.agesbecause there have bcco noknown introductions ofpot(.nti.al fish
·vectors (i.e., exotic species). Because no introduced predators arc in the system, it is also
presumed that no unnatural predation or competition threat is occurring. Oregon has
taken precautions to prevent introduction ofnonnative fishes in strcams where red.band
trout and Catlow tui chub are kno'.i.'11 to be present (ODPW, 1992).

Absence of regulatory mechanisms dcquatc to prevent the decline of a species or
degradationof its habitat '

The Catlow redband rout and Catlow tui chub were Federal Category II candidate species
but are now a Species of Concern, after USFWS restructured thcir candidate species
prognun in 1996. They do not currently fall under any protective Federal legislation.
Protection is provided only through thepolicies of the individual Federal agencies. When
the; species were removed from•ilie Category l.l list in 1996, BLM's interim policy was
thatmanagement for those removed species would be the same as that for Bureau
Sensitive species. For the Bureau,Oregon Stale Office policy is <hat ''For Bureau
sensitive specieswhere lands administered by BLM or actions have a significant effect on
theirstatus (Manual 6840.06D), ...BLMDistricts will protect,mange and conserve the

_species and their habitats such that any Bureau actionwill not contribute to the need to
list any of these species." No other regulatory mechanismrelative to the organisms
exists.

The State ofOregon classifies the Catlow redband trout and Catlow rui chub as
".se.o.s.i tive" species. This classification includes those J;JJecics thatmay require special
attentionfor their recovery or to prevent them frombeing listed as State endangered or
threatened. No specific protective State legislation is provided relating to the "sensitive"
classification. Protection is provided. through policy, such as takingprecautions to
prevent introduction of nonnative fishes in steams where rdband trout and Catlow tui
chub areknown to be present, andregulation, such as the angling closure onThremile
Creek.

13
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All of the waters fa.II under the regulations affecting water quality andare subject lo the
water quality standards in the Oregon Administrative Rules, Scction 340-41. Becausc
thcir recorded stream tcmpcratllreswere higher han theOregonwater temperature
standard, lome Creek snd Skull Creek arc on he Environmental ProtectionAgency
(EPA) 1996 list of "wetcr qudiy limited" seemshat require the application of
sufficiently stringent pollution controls (1972 Clean Water Act Section 303(d)). The
temperaturestandard for cold-water fish, as an identified beneficial use, was applied lo
these streams. Managementpractices in the watersheds of303(d) listed streams will have
to comply with an EPA 11pproved "Total Maximum Daily Load (TMDL), he strategy for
bringing thewaters into compliance wih watcr quality standards. Compliance with the
TMDL should benefit both fish species.

Home Creek andThrccmi)e Creek were determined to be "eligible" for designation as
part of the Wild and Scenic River (WSR) system and arecuncntly under review for
"suitability" for designation. 111c decision on which streams would continue to have a
"suitable" designation will be made in theBI1M's Rceord ofDecision for the
Southeastern Oregon ResourceManagement Plan (SEORMP), currently in progress. The
Catlow redband troutwas identifcd as an 11oucstandingly remarkable value''.·.for these
streams. Interimmanagement for the "eligible" streams is for the protection or
enhancementofsuch values untiland unless the BLMdecision is that they ere not
"suitable." If theBLM decision is lh111 they are "suitable," then the interim managcmcnt
to protect or enhance the outslandingly remarkable values continues to apply until and
unless Congress· determines thc1n not to be "suitable."

· .
The HomeCreek end Th.reemilc Creek basins on BLM-managed lands are also in a
proposed Catlow Redband Area ofCritical Environmental Concem (ACEC), with the
Catlow rdband trout ide.nlified as a "relevant and important value." Decision on the
ACEC designation will also bemade in theRecord ofDecision for the SEORMP. Ifthe
SEORMP Record ofDecision includes the CatlowRedband AI.ca a& anACEC,
management would emphasize theprotection ofthe relevant and important value.

'Other natural or human-made factors affecting its copinued existence.

The CatlowValley lies in the northern portion of the Guano subbasin, which hos no
hydrologic connection to adjacent subbasins. Catlow redband trout end Cat!ow tui chub
are the only redband trout or tui chub in the Guano subbasin end have no hydrologic ·
connection to redband trout or tui chub populations in oher subbasins. The Catlow
redband tr~ut have a limited distribution, occurring only in the three small streams on the
eastside ofCatlow Valley Md one small stream, Rock Creek, on the west side of the
valley, which is not being addressed by this Conserva.Iion Strategy. The risk of
catastrophic event in any one of the three east.side Catlow Valley streams would probably
affect tbe other two because of their close proximity.

14
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Recolonizationwould be difficult ifs stream's populationwere lost,'because the
hydrologic connections mong the casside CatlowValley streams hsve been eliminated
or impaired. Under unaltered conditions, movcmcn! among streams by the Catlow
redband trout and Catlow tui chub may be possible only during years when water is
sufficient to connect the Garrison Lek.es and South Catlow Lake. This natural problem is
exacerbated by the alterations that have occurred for irrigation purposes in the lower
reaches ofthe eastside Catlow Valley streams. The Catlow rcdband'trout's ability to
recolonize is further limited to periods of cool temperatures because of its physiologic
need for coolerwater temperature.

Potential risks ofclimatic cvcnts, suchas droughtperiods, on small, isolated populations
· are high (ODFW, 1992). 1he recent drought lasting from 1987 to 1994 probably was a
major factor in the current low population numbers ofCallow redband trout in Skull
Creek and the stream rcsidcot popula.tion jn111Iccmile Creek. The low water levels lso
eliminated effective fisli passsgc from lbreernilc Reservoir to Threcmile Creek.

If the genetic integrity of the fish is dependentupon their ability to interact among the
Catlow streams through fish movement among-the castside Catlow Valley streams. the
potential for risk to this genetic integrity exists because ofthe same. conditions affecting
recolonization.

Oonotic integrity is also dependentupon protection fromhybridiZRtion. For re.dban.d trout
in general, ODFW identified threats as potential hybridizationwith other rainbow trout
subspcics (ODFW, 1992). ODF cites the possible introduction ofother chub species
or subspocios that could hybridize with the Catlow tui chub as a reason for their senBiti.ve
status. Although Oregon has taken precautions to prevent introduction ofnonnative
fishes in strcamswhere rcdband trout end .Catlow tui chub are known to be present. the
possibility of illegal introductions exists.

CONSERVATIONACTIONSTO BE IMPLEMENTED

Conservationmeasuresneeded for tho continued existence ofthe Catlow redband trout and
Catlow tui chub focus on the elimination ofsignificant threatsor reduction ofthosc thucatsthat
cannot bo completely elimim1.ted to the maxilD.llm c.>.ienl possible. Tue goal is to have the species
occupy at least80 percent ofits historic range within ea.ch oiits historic streamdrainages. To
meot this gosl, for each potential or existing threat listcd above, management actions are
described below to ·address two objectives: I) conducting; further studics and monitoring of
conditions, and 2) eliminate or reducc·significe.nt threats. Someactions have already been
undertaken to meet these objectives, and they arc identificd in this section aswell.

1) Threat to be addressed! Present or thrcatend dcsuucion,modification, or curtailmcnt of
its-habitat or range

1$
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Further studies nd monitoring of conditions
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Study the potential for aspen regeneration in several locations, especially
in upper Skull Creek Canyon and upperHomeCreek. '

Population estimates per ODFW-idcnified stream reaches in all three
streams to determine baseline levels formonitoring.

Survey or resurvey Skull Creek Reservoir, Threcmile Reservoir, and
Sixmilc Reservoir forfishpresenceand assess these reservoirs as potential
refugie.

Coninue monitoring riparian areas, fisheries and aquatic habitat, and
water quality as described inhe South Steens AMPMonitoringPlan.

Condition usscss.menl by an interdisciplinaty team for the privately owned
riparian areas in drainages.

Reasscssmcnt ofban.\c stability based cm linear feet or photopoints to
obtain a more site-specific baseline monitoring oflhe active erosion that
maybe occurring.

Asscssmcnl ofwetcr flow pattcms, diversion system, potential risks to
movement or loss, and potential fish passageprotections for these areas as
well as to study possible historic connectivity.

Establish baseline data for monitoring additional water quality parameters
besides temperature and substrate composition.

Assessment of SmithFlat and Skull CreekMeadows for potential
management to improve valley function, wetland habitats and hydrologic
connections within these areas. · ··

• I

9)

8)

6)

7

5)

4)

3)

1)

2)

Develop and implementamonitoring plan for changes inriparian areas,
fish and aquatic habitat, and waler quality for private lands comparable to . ·

• themonitoring described in the South Steen AMP Monitoring Plan. . ·. ,
I)· Develop and implement a monitoring plan forCatlow redband trout and

Catlow tui chub that addresses siz.e/age class structure, abundance and
range.

. -·

a)
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b) Elimination ortt.duction of threat• Actions already taken

1) Implementation of the South Steens AMP, completed in 1995, preferred
alternative, including adaptive management ifmonitoring indicates
prescribed activities are not effective at improving riparian areas andwater
quality. ·

The South Steens AMP has as one of its goals the improvement and
maintenance ofriparian bBbi1.a1. by increasing herbaceous and desired
woody species (willows and associatcd specics), includingen improvcd
trend on 5.6 mils ofHome Crck end Threemile Creck within 3 years of
managementplan implementation. Skull Creek would have slower
recovery with an upward trendmeasurable within 3 years after
implementationof the plan.

Th.eAMP also had as one of its goals the maintenance or improvement of
fisheries and aquatic habitat through changes in riparianvegetation within
the allotment to enhance water tcmperarures, reduce peak flaws, increase
sustained flows, and rcduce the amountof fine sediments in the substrates
of the streams.

Specific to the Catlow streams are thegrazing strategies for the South
Steens, Skull Creek, SklLake, andV Lake Pastures (sec Pages 28 ffin
AMP). In addition, maximumutilization levels are 45 percent ofannual.
growth on herbaceous species and 20 percent on woody species in riparian
zon.os. Livestock is being managed in such away as to promote fastor
recovery of lowerHome Creek (from CatlowRim to UpperCrossing) and
Treemile Creck, for example. using riders to discouragecattle fromusing
riparian areas, adjusting timing ofuse to allow recovery ofriparian
vegetation, or using the areas for trailing only.

No fall grazing will be allowed in lower Skull Creek, though trailing
wouldoccur. Prescribed firewould-be used inthedrainages for.overall
restoration oflbevegetDtion (pp. 33 ofAMP and appendix for
mitigations).

Begun in let€ 1995 and finished in 1996, he Penland Fence was
reconstructed for implementation oftheplan and improved livestock
conrol.

I 1996, the first prescribed burns in the upper HomeCreek watershed
were conducted for restoration ofhc upland vegetation.

17
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To comply with a 1997 cou1torder regarding theDonner und Blitzen
WSR, the BLM is required to rest the WSRconidor from livestock
graz.ing until completionoftheBlitzen Protccion Pence and an
Environmental Impset Statement that analyzes the effccs of livestock
grazingontheWSR. I ordertoensure_compliance with thecourtorder,
the South Srccns Pa<;l1.1rewas not used for livestock grazing in 1997, which
resulted in rest from livestock grazing onmost ofHome Creck and all of
Torccmi!e Creek. Construclion ofthe Dlitzen Protection Fence has been
funded and will begin in 1997. The portion ofthe South Steens Pasture
th.at is being separated out by Blitzcn Protection PCJ'l.ce is referred to as the
Blitz.en Pasture. 111c 131it.1.en Pasture, which includes some ofthe
headwater tributaries to Home Creek,will continue to be rested from
livestock use until completion of OJI llnviroruncnlal Impact Statement that
·analyzes the effects oflivestock grazing in thoWSR corridor. Because the
Blitzn Protection Fence separates the South Steens Pasture from theWSR
coni.dor, livestock grazing in lhe South SteensPasturewill resume in
1998. -.

In 1997, he Miner's Field Alloment, southeast of the South Steens
Allotment, is being used to provide rest to portions of the Catlow
drainages.

2) Livestock grazing use ofMalheurNationalWildlife Refuge (MNWR)
pastures to provide further rest to postures containing the cast Catlow
. Valley streams

. In 1997, the MNWR permitted RSRto put 500 cattle onthc MNWR to
relieve pressu.re3 thatwere createdwhenthe South Stcens Pasture ofthe
South St.ccns Allonmmtwas rested in order to complywith the courtorder
described above.

. 3) . · Coo.rdin.ation bctwe.enODPWnnd RSRon·fish distribution,· fish habitat
and fishpassage assessment
In 1995, RSRpermittedODl7W to conduct their fish habitat inventory on·
private lands to complete the survey ofthe entire stream reaches begun by
BLM onpublic lands in 1994.

In 1996. ODFW and RSRinvestigated fish passage conccrs and
opportunit1cs in the Threcrnile drainage above Threemile Reservoir. RSR

. is currently investigating possible sources for purchasing ormanufacturing

., a fish passage device.

.....

pt
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4)

5)

In spring 1997, RSR permittcd ODFW to conduct fish inventory in othcr
perennial or flowing waters on private properyando reinvcntory Skull
Qeek.

Development ofnew livestockmanagement strategy for private lends by
RSR

In 1997, RSR began developing a new livestock management strategy for
private lands within the Cstlow stream bas.ins to improve riparian
condition end fish habitat. Jlwas recognized thatunder the grazing
strategy ofthe selected alternative ofthe South Steens AMP, ennual hot
season use of theprivate V Lake Pasture and Telephone Field Pasture
would not allow ripariannd aquatic habitat restoration in the headwaters
ofHome Creek and Skull Creek. Recovery ofthese headwaters is required
to achieve recovery of the lowcr·reachcs of the streams, and recovery of
the upper Skull Creek area is critical formaintaining the current limited
Catlowredband trout population in that stream.

RSR is workingwith tho BLM, USFWS, MNWR, and peers in developing
thenew strategy.· The MNWRWld RSR ha'Vl: discussed. possible
cost-share funding possibilities for BilY nocessazy livestock control
structures thatmay beneeded and possible additional use of refuge lands
provide additiono.1 rest whenneeded tohe Catlowto the eastside Catlow
Valley streams. Coordi.n.s.lionwith BLM is ongoing, because the overall
RSR ranching program includes use of the South Steens Allotment as well
s RSR lands.

RSR activities to improvehabitat conditions in the easside CatlowValley
streams

In 1997, RSR began reconstruction oftheheadgate and erosion control of
the earthen dam at Skull CreekReservoir !or bettor control ofwater from
thereservoir and reduced risk offailure of the dam.

In 1997, RSR began improving thegravel nccess road-fromHighway 205
to Skull Creek Reservoir, including a stretchat the lower end of Skull
Creek Meadows that is currently degraded to a level ofcausing meadow
loss and erosion. Besides providing wetland habitat, Skull Creek
Meadows contain the hydrologicconnection betweenupper Skull Creek
and lower Skull Creek. Themeadows are also a depositional area for
sediment leaving the upperwatershed and a retention area for runoff to
allow later season release offlow.
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In 1997, RSR began laying out the Stephens Fence on-RSR lands to
providea livestock control device between the upperwatershed of
Thrccmit~ Creek andmost of hc upperwatershed ofHome Creek. This is
the area that is expcected to rccive incresscd livestock grazing pressures
a result of theconstruction of thc Blitzen Protection Fence. Although
livestock would still be able to move bctwcen he drainages on theBLM
land at the western end ofthe Stephens Fence, the fence will provide belier
opportunity for the RSR herders to control livestock distribution and
mnovemen! (o reduce the impacts to the riparian areas.

RSR c unenl y has Ole R o arin g S p r i n g s fcnced off. Surface-disturbing
activities flt'!! limiled to livstock endwildJifegrazing. RSR will continue
monitoring its springs to ensure their integrity.

Alleviation of increased livestock grazing pressure resulting from court
ordered Blitzcn ProtectionFence

Completion ofthe court•ordeced Blitzen Protection Fence is needed to
creato the BlitzenPasture to provide opportunities for accelerated recovery
in theheadwater tributaries to HomeCreek.

Dccause theBlitzen Protection Fencewill cau.se livestock distribution in
the South Steclll Pasture ofthe South Steco.s Allobnent to shift to. and
increasepressure on, Home Creek and Throeroilc Crcck, additionnl
fencing will bc needed to enable livestock distribution that will allow
continued and possibly accclerated progress in the recovery ofthe riparian
areas in Home and Thrccmile Creeks. One such control structure is the .
proposed LausericaPence, whichwas analyzed in 1heBA for the BLM's
South. StccnsAMP, Altemtive IL, butnotpartofthe selected alterative.
The Lauserica Fccewould result in a 1plit oftho large South Steens
Pasture into two smaller pastures (Stens Pasture andHome Creek
Pasture). TheHone CreekPasturewould contain reaches ofHome Creek
and Threemile Creek. The creation oftwo pastures outoftho large South
Stecns Pasture would provide the opportunity for bettermanagementand
rest for these reaches ofHomeCreek and Threemile Creek to offset the

..expected increase in livestock grazing pressure.
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Although construction of RSR's Stephens Fence would help their herders
comply with the South Stcns AMP, full effectiveness ofthis fencewould
be dependent upon cousl.nlction ofhe Lauscrica Fcnce (see above) to
alleviate some of the increased grazing pressure and the construction of an
additional DLM gap fence that connects to the west end of the Stephens

· Fence. This additional fencc would be approximately 1-mile long and
close the gap between the Stephens Fence end an area where topography
would serve as an effective barrier to livestockmovement between the
Home Creek and Threemile Creek watersheds. Construction of the ISR's
Stephens Fence and the BJ.M's gap fence would effectively place Home
Creeknd Thrcemile Creck into separate pastures, providing additional
flexibility and opportunity in establishing a grazing strategy that would
further accelerate recoYery ofthe habitat in these streams, ·

Between the time that the Blitzen Protet:tlon faice and any necessary
dditionel livestock control structures can be constucted, livestock
distributionwiH,rely an the use ofRSR riders to reduce the amountof
livestock grazing within the riparian areas ofHome end Thrccmile COrecks.

Implementation ofan adaptive rotational grazing system that is a.
coordinated effortbyRSR, BLM, and MNWR

RSR, BLM, and MNWRwill confuule coordination nnd implementation
of the.irrespective grazing management strategics to effect improvement in
fish habitat in the eastside Catlow Valley streams. regardless of
landownership. For restoration ofthe fishhabitat at the watershed scale,
the RSR grazingmanagement strategy and the South Steens Allotment
grazing management strategy must work in concert because the RSR
operation uses bothRSR·and l3LM pastures for its usual operation.
Coordinationwith heMNWR grazing management stratcgy and other
BLM grazing management strategies is ako required 'ifMNWR or other
BLM pastures are to beused to provideadditional rest to the pastures

· · containing the eastside CatlowValley streams. Management for RSR,
BLM, and MNWRwould be adaptive. with annual consideration given to
past scasons' monitoring results, prescasonmonitoring for climatic
conditions, water availability, and availability ofMNWRor other I3LM
pastures. Adaptive rnnn.agcrnent means that lUUlual prescriptionsmay have
changc.smade. in stocking level, pasture rotation, timing ofgrazing, or any
other modification of.the general schedule to allow fish habitat recovery
while also achieving other management objectives.

I
I

I

I

l
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The R.Sll graz.iog ma.nnsemcnl strategy that is currently being developed
by RSR, in coordination with 1hc BLM South Stcens AMP and tho
MNWR grazing managerpcnt strategy,would allowaccelerated
improvement in theeas tside Catlow Valley streams. To put the
coordinated stra.tegi~ into pla~, RSRwill need (o complete construction
ofthe RSR Stephens Fence to helpwith he herding that is needed to meet
livestock distribution requirements under the South Steens AMP. To
alleviate lhe potential impacts from increased livestock pressure expected
from the construelion of theBlh7,en Protection Fence and to promote
accelerated recovery of the stream habitat, the BLM will need to construct
theLau.,eric:.a Pence (sec above) and thegap fence to the west of the
Stephens Fence. BLMmust comply withNEPA and other requirements
prior (o construction ofthe I3LM fences.

RSR will construct holding facilities within theprivate pastures of the
South Steens Allotment to improve the capability for timely gathering and
removal when needed or required. This will be especially helpful during
the interim between construction of thcBlitzn Protection Fence and the
other livestock control fences.

Implementation offish passageprojects

RSR will.continueworkingwith ODFWoprovide fish passagebetween
Thrcemile RC!lervoir and Tbreemile Creek.

· RSRwill develop and implement a strategy to alleviate fish passage
·problems that are identified in forthcoming assessments. ODPW, t,,i:NWR,
USPWS, and BLMwillprovide specialist assistance to make
recommendations to RSR on how to improve fishpassage. Areas already
identified as possibly having fish passageproblems are the lower reaches
of the stre8.Ill9 between th.cir mouths atthe canyos, Garrison Lakes, and
South Catlow Lake; and the Sxull Creek McadoW3~ including
diversions to SkullCreekReservoir. Solutions will bemanagement based
flr6t, ifpossible, such as floodplain habitat restoration to provideholding
regs for upstream migranls during spring runoffperiods. Management
based solutionswould provide th.e best opportunity for long-term ·

.. improvements.. Solutions may also lookatadjusting timing and flows
· through diversions and ditches to provide water for fish passage as well as

. · water for ranch operntions. Project-oriented solutions may include
structnres such as srccns, ladders or steps, wherefeasible.
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4) Development end implementation ofmanagement end restoration projects

for wetla.nds and aspen stands within thebasins ·

Streamside aspen stands provide shade and potential structure for stream
developmentin the Catlowalley streams. Upslope aspen stands provide
potential structurefot· stream development as well as the canopy cover
required for better infiltration of the soils during runoffperiods and
improved late season flows in the streams. Several of the aspen standsarc
decadent, with little regeneration. Wetlands, such as at Skull Creek

•Meadows or Smith Flat, provide for energy diffusion during runoffevents,
lower velocity refvgia for fish during runoffevents, hydrologic connection
among tributaries within the basins, scdimcnt deposition, potential holding
habitat for fish, highproduction of invertebrates, and saturation for later
release for improved late season flows inthe streams. These arcas also
providc habitats for several ofthe other Special Status species in the
basins.

BLM will continue its program forasp regeneration on public lands
eccording to the South Steens AMP,mainly throughtheuse of
management-ignited fire and livestockmanagement. RSRwill develop a
program for aspenregeneration onRSR aspen grov~. Spccialisl
assistance for recommendations will be.provided byBLM. BLM and RSR
will coordinate theirrespective control programs to reduce the potential
for impact to fish habitat from the control practics. BLM end RSR will
coordinatewith MNWR to determine ifMNWR.pastures could be used to
provide rest to aspen groves to promote aspen regeneration.

2) Threat to be addrsscd: Utilization for commercial, sporting, scientific, or educational
purposes at levels that detrimentally a!fect it

a) Further studies and monitoring of-conditions

1) Angling

ODFW will continuemonitoring angler use on Home Creek.

2) Scientific or educational collection

Continued rev1cw ofall permits for scientific or education collection are
reviewed for effects by the ODFW.
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1) A.ng_ling

ODFW ·will adjust angHng rcgulotions, as neccssary, ifmonitoring
indicates that angler use u detrimental to themaintenance ofa healthy
Catlow rcdband troutpopulation inHome Creek.

ODFWwill close Skull Creek to angling.

2) Scientific or educational collection

For any permits issuedby ODFW, constra.inls 'Will bo added for the
: con6ervation of the species. These constraints may include a requirement
ofnonlethal sampling techniques.

Threat to be addressed: Discase or prodalion.

a) Further studies and monitoring ofconditions

1) . Discasc and Predation

Continue fish presence studies to ensure that no illegal introductions have
occurred.

L
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Scientific or educational collcclion

NIA

Elimination or reduction ofthreat- Actions still needed

2)

I) Angling

Threemile Creekwas closed to angling beginning mid-season 1995 and
continues to be closed.

RSR has already instituted intemal contr(ll over angler use ofThreemile
Reservoir.

Elimination or reduction of threat - Actions already taken

c)

b)

3)



b) Elimination or reduction ofthreat - Actions already taken andActions still needed

NIA

Threat to be addressed: Absoooe ofregulatorymechanisms adequate to prevent the
decline ofa species or degradation of its habitat

a) Further studies and monitoring ofconditions

Continuedmonitoring ofAMP implementation and cffoctlvene.ss.
\

Disease end Prdstion

ODFWalready has regulations prohibiting the introduction ofnonnative
species, including live bait, into the basins. '

Ifmonitoring detects exotic species through illegaHntroductions, ODFW
will develop and implement a srategy for appropriately preventing the
exotic species from becoming a problem for the Catlow redband trout and
Catlow rui chub. ODFW ,viii coordinatewith RSR andBLMes .
landowners and managers. Coordinat.io·n with RSRwould be especially
helpful ifrnwupulations ofwaters in the irrigation system could provide a
nonchemical meansof eliminating the problem. BLM, USFWS, and
MNWR willprovide specialist assistance for developingAnd
implementing the ODFW strategy.

1)

Elimination or reduction of threat - Actions still needed

1)

Elimination or reduction ofthrcat -Actions already takcn •

c)

b) .

4)

I
I
I
I
I
I
I
I
I
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5) Threat to be addressed: Other naturalor human-made factors affecting its continued
ex.ieten.ce ··· ,. ·

a) Further studies and monitoring of conditions

l) Natura) rarity

Additional surveys ofother waters in Catlow Valley are needed to know
the full cxtent ofCatlow redband trout and Catlow tui chub distribution
and to deternine ifother species have been introduced into these waters.
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b)

EITects of natural evcnts,·sucb a:,; droughts or floods, ire unclear and in
need ofmore study. Dccause the watersheds are still recovering, the
natural timing and duration of the runoffis still unknown; therefore,
natural flood regimes fl!C unknown. Included in this study should be a
determination of the historical wnter distribution and connections and
whether or not these conncctions still occur so that thepotential for
recolonization can be assessed.

2) Genetic integrity

Genetic analysis needs to be conducted on the populations once there are
sufficient fish numbers to allow removal of individuals for the analysis
without causing the populations to be at such low levels that they are at
risk ofno longer being self-sustaining.

As in 1 above, a determination o[the historical water distribution and
. connections is needed for future planning to maintain the appropriate level
ofgenetic interchangeor isolation iu order to maintain the g~netic integrity
of thepopulation or populations.

Elimination or reductionofthreat-Actions already taken

1) Natural rarity

RSR has already .begun discussions wihUSFWS, ODFW,BLM, end
MNWR on the potential to improve th security ofRSR's Threemile
Reservoir, Skull CreekReservoir, and Sixmile Reservoir as fish refugia in
case of catastrophiceventor severe climatic event.

In 1997, RSR is working onimproving the stability of the earthen damon
Skull Creek Reservoir and thewaler control structure at its dam. ·

.,
In 1997, 0DFW is conducting surveys ofother waters in the valleyfor fish
distribution. ·

2) Genetic integrity

Stateregulations are already in place thatprohibit the introduction of
nonnative !>pecics, including live-bait, into tho basins. This should reduce
thepotential for genetichybridization/introgrcssion.
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Catlow reoband trout and Catlow ui chub have beencollected in the past
for OU for genetic analysis. Both studies are underway. The Cslow tui
chub study is closest to completion, pending genetic analysis of tui chub
from·adjacent basins for comparison purposes.

Elimination or reductionof threat • Actions still necded

I

I

l
\

I

1)

2)

Natural rarity

RSR end ODFW will coordinate on sampling Skull Creek Reservoir,
Sixmile Reservoir, and Threemile Reservoir to know what fish species are
currently present in them. Ifneeded, BLM,USFWS, andMNWRwill
provide specialist assistance to ODFW or RSR to implement-sampling.

If fish are found in otherwaters in the lower elevation portions of the
valley. an assessment ofhow these fishmay recolonize other areas should
bemade and a contingency plan developed for preparation in the case of
localized population losses.

Genetic integrity

Completion of the genetic analyses for Catlow redband trout andCatlow
ui chub will be needed prior to completion of any contingency plan for
recolonization inthe case of localized population losses (soc 1 shove).

Upon completion ofthe genetic analyses.&.plm for appropriately
maintaining the genetic interchange or genetic isolationofthe local
populations will be developed. Thisplanwill address methods for
providing fish interchange or isolation based on comparisons ofcurrent
hydrologic pattern, with historic.ones.

,'
·'

DESIRED OUTCOME

·

Implementationof (he conservation agreement and strategy 'Nill initiate or continue management
actions that should proYide for the conservation oftheCatlow redband trout and Catlow tui chub.
The desired outcome ls'that the species will increase to occupy at least 80 percent ofits historic
habitat. Significant threats will be eliminated or reduced, especially through the improvements in
the riparian,water quality and instreain habit&.t conditions.

The followingobjectives have been developed tomove toward meeting the desired outcome and
for future monitoring ofthe implementationand effectiveness ofthis plan (seeAppendix 2 for
more specific actions and timefre.mes tomeetthese objcctives). As futuremonitoring is
conducted, timeframes may be refined to reflect sile-specific potenti.al recovery ra.tes.
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A) • Managementwill be to continue providing fish passage where currently _a.yailabte; . ,
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The resource objective will be achieved within 15 yea.rs ofmanagement
implementation on the remainingsreamside riparian areas.

. ·.·· .

The resource objective wlll be achieved within 10 ycm ofmanagement
implementation oo. 70 percent of the riparian areas that are upstream of the
current fish distribution in Home CreeK. Threemile Creek, and Skull
Creek.

,·
The resource objective will be achievedwithin 10 years ofmanagement
implemeutation on 80 percent of the riparian areas that contain current fish
distribution inHome Creek, Threcmile Creek above Highway 205, and
Skull Creek above Skull Creek Reservoir. ·

Upward trend will bo observable wil.h.in 5 years ofmanagement
implementationfor all ofthese areas. ·

iv)

iii)

ii)

)

Managementwill be inplu.cewithin2 years to improve riparian areas that
currently do not meet theobjective. ·

Wherehistoric hydrologic connections ore already knownbut b~ers.exist, · .· ·
within 2 years of implementation ofthis strategy, fishpassagewill be provided if
a feasiblemethod exists, or a management plan will be developed and · · ... ·

. implemented as needed to simulate movement among the streams if fishpassage ·
cannotbe provided. .c

B)

Fish.will have passage to and from spawning areas, rearing areas, and holding areas; have
access to be able to recolonize Home, 'Threemile, and Skull Creeks ifnceded; and have
access wnong all lhreo stream syslerns far populationmixing to maintain genetic
integrity... ' •

DB)

Streamsidc riparian vegetation should provide ~dcqualc hank stability. instrcam cover,
overhanging cover, str~,n sha~. aod water storage capacity within'their potential in
order to maintain the associated wnter quality and qunntity necess!lI)' to provide fish
habitat. This includes riparian areas that mny be upstrel\In ofor along tributaries that are
outside ofthe current or historic fish distribution but may influence the areas ofcurrent or
historic distribution. Achievcmenl of th.is objective is also dependent upon the ability of
the upland vegetationMd soils to provido adequate infiltration ofwater and soil surface
protectionwithin their potential.

A) Managcmenrwill be in place within 2 years of implementation of this strategy to
maintain riparian areas that currently meet the _objective.

l)
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3)

4)

C) Within 2 years of completion of the study for historical hydrologic connections
and genetic eualysis, forey newly discovered baniers, fish passage will be
provided. ifa feasible method exists, or amanagement plan will be developed and
iroplemente<i as needed to simulatemovement among the streams if fish passag~
cannot be provided.

Refugia will be available for the fish specics in the event ofotastrophic event

A) Ifany of themajor reservoirs are determined to be potential refugia, appropriate
agreementsnd managemeu plnswill be developed and implemented within
3 years of the determination oftheir function as potential refugia.

The historic distribution ofthe fish species will remainfreeofthreat from exotic species.

A) Within J .year of detection ofintroduoed exotic species, appropriatemanagement
actions will be taken to removeany disease, predation, or genetic threats to the
Catlow redband troul or,Ca.tlow tui chub. ·
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BLM wa:qaliy du for Barz Crelfra 1972o 1996. cs cbmisry dna priart 1995 wreokcrdihH ta, pas1-199wih Hydrab.

HOME ite time °'°" rll..ks.." tub cclor ToWlc. To&Hurd NOO Tot.$04 NO2 Cu l'llcno
c:fsl (lllt,lt) (m.t/0 'mt/I) 'mil/I) (mtlt) fomnl (rpm)

Site A:_Above Hiphway 205, moathofcar0 Soi:E Above Hitrwrv 205 bidc
05/14/86 A J.)JO 16.053 11 9...5 95 0,039 7.6 l ft!I 2S 40 20 0.65 8
OO/'Z'1/86 IA 100 S.24J l7.S 19..S 8 0.09 6.& IOfl:u 18 s2 40 o.ss 9
061/90 A ffi) 24 l8 a..s 0.Jl S.JS 0 in, 0 4) 15 O.l 0
07/ll/90 A 945 29 19 '·II 0.091 1.15 0 itD 0 )0 40 0.2 0
08/09/90A J 110 29 2:0 t 0.106 t4$ 0 iu 0 JS 35 0,2 0
o<H20,'9() A 1210 Z1 u.., 0.9'1 8.6 JO itu 23 )0 1 OJS )

06llS/9l ,\ 11)0 :S.6 17 u 0.08 8.J 12jtu 30 20 :;o 0.J 7
O'i/J119J A I 100 ).8 28.9 20.6 0.(181 8.4 1S lfb 12 40 20 0.4 1
Q9/26fl.ll A 130 27.1 IS.6 0.081 g_s 20 0.) i
06/IJIY2 A 1100 2.2 26.7 17.8 0Jll £.4 10 itu )0 ◄S JO 0.4 ..,..
0711.9,'92 A 1243 0.5 31.1 . 2) 0.123 .35 0 itu 0 60 15 0.3 0
0/492 A 1130 2.8..9 2l.l 0.096 us Oita 10 35 35 0.2 0
9/44r92A 1330 I 2.S.6 rs 0.104 1.2,4 10 rm 30 40 2$ <I.JS 0
09/2392 A J()l)O 28.9 11.2 0.126 1.7 0it (I 3$ 2 0.l 0
0607/94 4A 1100 4.61 12.2 J◄Oflll 2 0 40 0.1 a 0,018
08/15/94 A I.) 0.091
0911.1193 A I.COO 4.7 12.31 7:J7 17.S 0.093 .35 0 ntu
IOll7/9S A 16J.C 7.91 ,., 0.017 8.3S
OS,IJl/96 A a.so 11.4-8 20.S 10.5 9.9 0.0S4 8 -

- 06/1693 A! 1000 18.9 IS.6 0.094 &.2A IO it. 40 4S 1 0.$ 4
<17/Um A7 9l0 26.7 16.7 0.081 ,.. l(Jftu 0 65 40 0.J ..c
09.n28m72 I) 9)0 ,., 6.1 4.◄
1 l/19llJ B 14'15 .9 l..5 10 0.08 &.6 Sfbl 3-0 19 0.6
J'2/17/f J B (3.10 .. 7 0 lJ o.rn 8..2 351\u 140 so 17 0.9 0
<W'Ol/12 l) 915 J2. 4 ,o 0.05 7.3 170 ftD 240 31 14 2 35
06/01/U 'B 1430 IS.89 17 12 I 0.00 13 IOftD ,40 39 JI 0.7 4 0.2
07/1411'2 B MO S.lS 17.5 134 9 O.<YI L2 10u 60 47 14 0.5 13 O.Of
0Ul7/l3 B HOO IS 9 10 0.06 1.6 45f 1.30 30 30 0., 15
04/18/M [B 143() I 6 10 o.os t2 70/tn 200 .400 400 O.? 17
06.'2.8/U B 930 6.176 26 u.s 9.S 0.0, 8...2 0 flu ' ,,. 20 0.45 10
02..l'OM16 8 1330 13 3
Ol/10/R2 ? 0 (l'lO '7'\ IS ., r7 1 ... , «0 61 38 0< < 0.H
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BL.¼ wita quali:ty d1Q to, Slmll Cn:d:6om 1973 11> 19516. Wuzr cbcmimy lbta pi:i,,, tD ,~~ colk:ct!:dwilb Rael!ms, poa-1mwaBydrti!ab.

SKULL .,k·bl.f..-. [Tel llolH.crd 1-103 [T0SO4Siu. H txrb color l(l'Mlfl (en+/ (mz/1) [(ffl2/fl
Site A: A.bOYe HiJ:b'.v.v 2:() S SiteB: A - 2$ mi abcM:Hi rfnnv2M cmBUf t,, olctcom.l

O'.l/lMJ A 18
06/10!'>4 A 950 l.J7 16.1 10 0 itu 0 ISO 140 0.2 0
D&/2.S .94 A 0343 us
09/2193 A ll ll 12.IY.l 9..41 . 98.7 0.384 9.29 I07)ms
IOI! 7,'9:i A 15J.O 11.71 7.94 O.Jld 9.lS
02/09/96 A 1100 IJ 6
CSl.ll/96 8 IJOS 5 21 IS.S 11.7 0.188

i
LMwater qu1!ydia forT:emie Crel tom 1990 1996 , Wer cN!sty da prior 1995 were coltecndwitHuh His, p0±-1995 wihHydra5... ­ w Afcmpel k..ls-.l» 7!k TotHird [WO) To.l.S04 [NOlTHR.E.EMIL!: Site cfJ) c) c;) turb 0o?or (g 'm<tll) Irr»IT {awl) (r:11!}1)
Sit: Above diversion, 'mi above Hi+hay 205 SiteB: Ab<Jvc oorcnioo ¼mi aboreHlhrv7$

O6/IJJ9(1 A 12.J0 ll 18 9 0.091.2 ?.'4 0 JS ;s 0.2 0
07/llr><J " 1100 17 18 s> 0.<Yn 6.1 0 2 J() 0..l 0

I 08/16(90 A 1100 u 14 o.o.n 8.62 0 25 2.5 0.2 7S
: 09/20190 i\ 1120 10.5 IU 0.03-4 &..Sl itn ll JO 0.7 4

07/09/91 A 1300 '.ll.J 11.a 0.081 9.IS 23 25 OJ.S 5
0&/01/')? A 1100 u 27.8 14.4 0.076 45 (' ii JO 2.5 0.6 7
09n619l A 1310 3 1 14.4 0.079 8.1 JO 0.4 0
1)6/J 1192 .., 1340 1.4-f 21.B I&.? 0.071 t4 10 jn, 10 1 20 0.2 2
0a/1619'2 A 1()0 JI.I 17,8 o.cm 8.S 20 itn 40 30 l.S 0,4 2
09/14/92 A 1000 I . 2l.l ll.3 0.082 8 10 itn JO 2S 20 02 4
09/ll/9l A 1100 29.4 ll.J ».6& 0.MI lJ(T JOO i1u 0 20 0.6 o..s
06/169 A llJO (8.9 14.4 0.079 1.38 f1,0 im 30 JS )-0 0.4 5
01n8mA 11)0 27.1 16..7 0.0!6 8..2 it 10 40 JO 0.25 s
0/07/94,A 9400 3.03 15.6 9 0it 10 I J.S o.z ) O.OOJ
0&n119-4 A o.cm &..lS
09/12/9,A 1)00 22
09/ll/9J A IJOO I?.? 7..41 76.? 0.031 Ul 11.Snta

1/1795 16O1 11.49 7.24 0.09 &44 l911lu
OS/ll/96 A 9S0 2.J.( 8 ll 9.6 0.087 •0M/1/92I 1130 15.6 19 4 7.8 IS ihi 20 15 21'.) 01 0



1996 Stream temperature data for Home andSkull Creeks. On~lli9b0Tcmpswere used for
Home at mouth ofcanyon and Skull atHighway 205. Onset StowAways wereused for other
sites.
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M&x7 (I of·-··· dy l'Clio6
Slre&m.,silo Petlod of!yis lateral rvgofthe lllCocedlng MAX Ditc
(r·R-S) (dlte and time)' (min) dallymax std) Ill.nip ofmax

Home, mouth ofcanyon.. 6/ol @0014t01n29 4 2-4.0l 07/21-27 2S.1S 072s
(JSS·3le..5EN8l0) @ 1302: 07f.ll @002.6 (78)... o 0925@102

H.otllll, aboveHomo ClockBull!: 07/lA @ 002.4 lo 07/30 30 21..SI 07t'l.hl0 30.36 07f2S
()Ss-:Jl8-SENW7) @ IISl• Cl)

Homs, vpptcranlag 0620@ 0026 10/31 30 2A.E6 01/lo.:M '26.23 07/12
(J5S·lI1J.N2N\lr'l-') @ 192.6 (6n

Skill~1.Sml lhovc: lilghw&y lOS (by O<JOl @OOU lo 07/29 ,, 2?.1-4 07m-lS l&.7.S 07n.J .I
old corral) ·' @ 121&; 07/Jl@OOlO 01/10.16
(36S.Jl¼B-SWNW'23) 10 09/lS@ 142 {100)

Slcul l., U10'l'c: Hla;hw,y.2.0S widt,; 06/0l @001£ to 07/lP 0 29.a.3 OUl4-ZO J).29 0&'16
(36$-32-NWNw21) @ 1216;07/31@)0031 (11').. 1b®/.2S@l526 . .

Msx1d rllinz
Ir:um 1 lru(r<>IIO\ corl Su1M11:T nwc.i 1TIW11 vcrAgemaximum

Suumn, sle (day, lime) (dsv. tiute) ·c ·c
Horne lower 07/19 (ti)003 I Oltll<iil 1531 22.59 21.82

Thtemlle, lowet 07/19 <@ 0022 09,?.) (iii 1012 16.2.6 16.01

lull. 1owe 07/20 lal OOl7 10/16 a 015) 64 3448

BLM Stream Temperature Monitoring

1995 stream temperature dat.l for llomc, Threemilc, and Skull Creeks. Onset HoboTemps were
used.
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Responsible Pary 1997 1998 1999 2000 2001

BLM $48,000 $57,000 $13,000 $15,000 Sl5,000

RSR 12,500 24,000 6,000 4,000 1,000

ODFW 18,000 5,000 6,000 1,000 6,000

MNWR 12,500 1,000 2,000

TOTAL $91,000 $87,000 S25,000 $22,000 $22,000

+2;- •"r.i!°. ·. .jj {5."@"i'

£%%
..': · · · Summary ofEstimated BudgetNeeds by Responsible Party and Year for 1998 through 2001.

'

.. ThD isll is adgtosst estimate. -Dollhar.sdrcprcsent costs associated with purch~es ~ well os labor.
o a.rs o no represent over ea . Responsible parties 2rc those identtued in the above

schedule. Amounts are split among parties whcrc more than one were identified. When more
than one year were identified, amounts were spread. across years, unless it was for o. project, in
which case the completionyearwas used. Cost shnre o.nd coordination opportunitiesmay result
in redistribution or reductions in costs to individual parties.
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c::7't~un~ ana. Proposed Fences
AftGctmg Catlow Fish Habitat
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Amendment to the
Catlow RedbandTrout and Catlow Tui Chub

Conservation Agreementand Strategy

Background: .
The original Catlow RedbandTrout and Catlow Tui Chub Conservation Agreement and Stracegy
(Conservacion Agreement) ws signed by Roaring Springs Ranch, U.S. Fish andWildlife Sen-ice
(USFWS) U.S. Bureau of Land Mr,nagcmcnt (BLM), and Oregon Department of Fish and
Wildlife, by August 27, 1997. The Conservation Agreement's duration was five years, or August
27, 2002.

Ofmajor importance to the Conservation Agrccmcnt signatories was "shared benefits" between
private and public resources. Shared benefits havd been uchieved, under the Conservation
Agreement, with a careful balance of grazing management and habitat restoration activities on
Roaring Springs Ranch, and BLM and USFWS lands. Under the Cooperative Agreement,
USFWS' Malhuer National Wildlife Refuge (Reruge) committed to providingpastures for five
complete seasons of livestock grazing byRoaring Sprigs Ranch. The allowed period of use on
the Refuge is September l through the following January 31. Grass cuttings, beginning August
10, are required forRefuge pasture~.

Only four full seasons ofRoaring Springs Ranch use on the Refuge will have occurredprior to
the completion of the five year Conservation Agreement. Duringhe 2002 annual Conservation
Agreement meeting, all parties verbally agreed to extend the duration of the Conservation
Agreement, thereby allowing tbc fifth year of agreed-upon "shared benefits" grazing byRoaring
SpringsRanch on Refuge pastures.

Amendment_to_the_ Conservation_Agreemonr_
Thc signatories of theConservation Agreement propose to extend the duration of the
Conservation Agreement, from August 27, 2002, until January 31, 2003. The main purpose of
the amendment is to complete the fifth year of ..shnrcd benefits" management of private and
public lands wilhin the Con!)ervation Agreement. The '1mend.ment will allow Roaring Springs
Ranch to use irrigated meadow pasrurcs during the 2002-2003 Refuge grazing season. Specific
dates and actions of importance include initiation of grass cuuing in i,rrigatedmeadow pastures
starting August 10, 2002, and approximately 10,00 AUM's of livestock use of irrigated
me11dows between Scptcmbr 1, 2002,and Janary 31, 2003. No additional actions by nny
Conservation AgrC?ement party are required under this proposed Conservation Agreement
amendment.

As documenlt!d during the 2002 annual Conservation Agreement meeling, all parties agreed that
the Conservation Agreement was a beneficial actio1_1. The parties detennined hat additional
discussions. associated with a longer-term rencwol of the Conservation Agreement, should. .
continue between signing of this amendment and the end of the Conservation Agreement
extension, on January 31, 2003.
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Rob Sanders
RSG Forest Produces
985 NW 2nd Street
Kalama, WA 98625

Sr.acy Davies
·Roaring Springs Ranch
HC 72 Box 50
Frenchglen, OR 97736

Chad Karges
Malheur National Wildlife Refuge
HC 72 Box 245
Princeton, OR 97121

Cindy Weston .
BumsBLM
HC 74-12.533 Hwy 20West
Hines, OR 97738

Chip Dale
Oregon Dep::irtmenc of Fish and Wildlife
61374 ParrellRd.
Bend, OR 91702

Ray Perkins
· Oregon Departmenl of Fish and Wildlife
Onmrio Field Station
3814 Clark .Blvd
Ontario, OR 97914
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Here is the signed amendment to the Catlow Valley Fishe!i Conservation Agreement. Thanks for
~ion to this issue.

· DougYouY
USFWS

l • •



Recreation Flow Requirement Methodology
For Home Creek, Tributary to Garrison Lake,

Harney County, Oregon

The following description identifies the flow requirements for the recreational uses of
Home Creek in accordance with the provisions of Oregon Administrative Rules (OAR)
736-060-0015, Recreation Flow Requirement Methodology administered by the Oregon
Parks and Recreation Department (OPRD). This information is in support of OPRD's
application dated October 17, 2000, for instream water rights in Home Creek for the
benefit of public recreation and scenic attraction.

Recreational Use: Scenic attraction/aesthetics, hiking, camping, fishing, wildlife
viewing and nature study/interpretation. Home Creek drains the southwestern flank of
Steens Mountain in Oregon's high desert, Basin and Range Province. (Map 1). Home
Creek is the centerpiece of the 20,699 acre Home Creek unit of the Steens Mountain
Wilderness Area designated by Congress in October 2000. (Map 2). Whether from the
vantage point of canyon rim, creek side, or the talus slopes and basalt outcrops in
between, Home Creek canyon offers the visitor spectacular high desert scenery,
impressive geology, viewable fish and wildlife, diverse plant communities and living
natural history.

For those that prefer to look inside while outside, there is remoteness, solitude,
isolation, tranquility, closeness to nature and spirit liberating space in this challenging
and pristine environment. In the midst of this stunning and arid landscape, Home Creek
is the dynamic focus, the crux of the canyon, and it guides one's eye, spirit and
imagination around each bend, over each rock and across the span of time and space.

Home Creek is a narrow, boulder strewn, high gradient, pool and drop, perennial
stream, arising on the southwestern flank of Steens Mountain at an elevation of about
7,400 feet. From its headwaters, Home Creek flows about 20 miles northwestward to
the Catlow Valley, slicing through the Catlow Rim about 23 miles south of Frenchglen.
The steep gradient (average 140 foot drop per mile) and rock filled channel generate
continuous white water that provides a striking contrast to the brown-gray-black basalt
canyon walls and the green riparian vegetation. In autumn, streamside vegetation turns
various shades of yellow and red enhancing this contrast.
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Photo byGreg Burke

Home Creek - note the hikers at the base of the outcrop on the extreme left.
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Where Home Creek breaches the Catlow Rim, the canyon measures about one mile
across from rim to rim and about 1,400 feet from top to bottom. Looking west from the
mouth of Home Creek canyon. one views the Catlow Valley, now arid rangeland, or
pastureland where irrigation can be applied. To the east, the land slopes upward for
another 14 miles traveling through several vegetation zones and a variety of habitats
before reaching elevations of about 7,700 feet along the southern summit of Steens
Mountain. Whether in the canyon bottom or upland areas, the visitor is constantly
reminded of the impressive scope, scale and biological diversity of the area.

In short, Congressional designation of the area as wilderness reinforces that the highest
and best use of the area is the preservation of its natural features, systems and
functions, including the creek's hydrology. The flows protected by the requested
instream water right will help maintain the outstanding and unique wilderness resources
of Home Creek.

Time period of Use: Year-round. Home Creek is accessible and used in all seasons.

Stream flow supporting recreational use: Flows are in cubic feet per second.

l JAN FEB / MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
[4 7 [17 36 53 31 8 4 4 4 3 3

These flows represent 50 percent exceedence values for each month based on
calculations conforming to standards and procedures used by the Water Resources
Department for estimating flows on ungaged streams.

Location of use: The specified flows are requested to be maintained in Home Creek
from Upper Crossing in the SE ¼ of the NW ¼ of Section 24, Township 35 South,
Range 32 ½ East, Willamette Meridian, Harney County; --­

downstream to the intersection of Home Creek with the Steens Mountain Wilderness
Area boundary being the west quarter section line of the SE ¼ of the NE ¼ of Section
10, Township 35 South, Range 32 East, Willamette Meridian, in Harney County.

Experience setting: Visitors to the above-described area can expect an experience at
the semi-primitive to primitive end of the Recreational Opportunity Spectrum (ROS).
(ROS Users Guide, United States Department of Agriculture, Forest Service). A
primitive road crosses the proposed reach at Upper Crossing and again about two miles
downstream at Lower Crossing. Though this reach of stream traverses some private
lands, it qualifies as semi-primitive, motorized (in the vicinity of the two road crossings)
and semi-primi tive, non-motorized for a portion of the two-mi le reach between these
crossings. This reach of stream offers moderate to high probability of experiencing
isolation from the sights and sounds of humans, independence, closeness to nature,
tranquility, and the need for self-reliance in an environment that offers challenge and
risk.
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From Lower Crossing downstream to State Highway 205, Home Creek flows about
seven miles in an increasingly deep gorge. This reach of stream provides a primitive
experience characterized by extreme high probability of isolation from the sights and
sounds of humans, independence, closeness to nature, tranquility and need for self­
reliance in an environment that offers a high degree of challenge and risk.

The lower five miles of the subject reach is within the boundaries of the Steens
Mountain Wilderness Area. Land ownership in this reach is predominantly Bureau of
Land Management. Management is designed to preserve and protect the natural
resource features, values and functions of the lands within this wilderness area.

The 1994-1999 Statewide Comprehensive Outdoor Recreation Plan (SCORP) surveyed
recreationists to learn more about the recreation settings they used and the recreation
settings they preferred. The SCORP analysis found that recreationists tend to prefer
recreational settings that are more natural or primitive than the ones they use. This is
especially true for outdoor activities that focus on and draw from the natural resource
land base. Hunting, fishing, nature study, wildlife observation, hiking, tent camping,
backpacking, and climbing are some examples.

There are various reasons for the disparity between settings used and those preferred.
Perhaps the most important reason is the dwindling availability and protection of
resource lands of adequate areal extent that provide the primitive settings desired. The
table below shows uses and preferences for Primitive and Semi-primitive ROS settings
from the 1994-1999 SCORP for three categories of activities that are common on Home
Creek.

Activity ROS Settina Tvpe
Primitive Semi-primitive

Used Preferred Used Preferred
Bank Fishing 10.1% 20.5% 15.1% 26.2%
Nature study - wildlife 8.3% 25.2% 30.1% 40.3%
viewing
Hiking - backpacking 23.3% 37.1% 34.2% 36.2%
trails

Source: 1994-1999 Statewide Comprehensive Outdoor Recreation Plan, OPRD, page III-16.

Protecting the flow regime in Home Creek through instream water rights will help
preserve the integrity of the primitive/semi-primitive (wilderness) character of the area
thereby addressing the public preference to have and recreate in such settings.

Amount of recreational use: Recreational use data are not available for Home Creek.
Overall, recreation use levels in the area are low when compared to use levels
elsewhere on Steens Mountain i.e. Fish Lake campground, Kiger Gorge overlook, Big
Indian Gorge overlook, Steens Mountain summit.

There are no designated or developed recreation facilities on Home Creek. Use is
dispersed and unmonitored. Administered by the BLM, the Home Creek drainage was

6
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eagles, prairie falcons and long-eared owls. Threemile Creek drainage is documented
habitat for sage grouse. Several lek sites (traditional sage grouse mating strut areas)
have been identified in the creek's drainage area. (Map 5). Watching the sage grouse
mating ritual is a special attraction for birders.

Competing uses: There are no known diversions, dams, consumptive rights or
competing uses for the flows in Threemile Creek in the reach proposed for instream
water rights. A search of 13 sections in two townships in the Platcard report on the
Water Resources Department's web site (www.wrd.state.or.us) yielded no record of
water rights in or upstream of the proposed protected reach. The sections queried
include:

Township 35 South, Range 32 East: Sections 24, 25

Township 35 South, Range 32 ½ East: Sections 19, 20, 21, 22, 27, 28, 29, 30, 33, 34,
35

Institutional constraints:

Recreation use permits: Lands bordering Threemile Creek are largely federal lands
managed by the Bureau of Land Management. The SLM requires special recreation
use permits for commercial guide services, group events or competitive events utilizing
public lands in the Threemile Creek drainage. Existing commercial use permits (i.e.
hunting and fishing guides) issued by the SLM do permit use in the Threemile Creek
drainage. The SLM indicates that no commercial use permit currently administered
specifies Threemile Creek as the predominant area of use. (Personal communication
with Mark Sherbourne, Burns District SLM, January 9, 2002).

Fishing regulations: The 2002 Oregon Sport Fishing Regulations, Oregon Department
of Fish and Wildlife, include Threemile Creek in the Southeast Corner of the Southeast
Zone of Oregon. Trout fishing is closed year-round on Threemile Creek due to low
numbers of fish in the stream. Nothing in the regulations suggests the regulations will
constrain the requested instream flows. Protection of the flows in Threemile Creek via
an instream water right will help maintain natural flows and habitat critical to survival of
fish in Threemile Creek.

9
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Institutional constraints:

Recreation use permits: Lands bordering Home Creek are largely federal lands
managed by the Bureau of Land Management. The BLM requires special recreation
use permits for commercial guide services, group events or competitive events utilizing
public lands in the Home Creek drainage. Existing commercial use permits (i.e. hunting
and fishing guides) issued by the SLM do permit use in the Home Creek drainage. The
BLM indicates that no commercial use permit currently administered specifies Home
Creek as the predominant area of use. (Personal communication with Mark
Sherboume, Bums District SLM, January 9, 2002).

Fishing regulations: The 2002 Oregon Sport Fishing Regulations, Oregon Department
of Fish andWildlife, include Home Creek in the Southeast Corner of the Southeast
Zone of Oregon. Trout fishing is open all year on Home Creek. Nothing in the
regulations indicates they would constrain the requested instream flows.

Dam releases: There are no dams that regulate or affect flows in Home Creek. There
may be small livestock impoundments in the headwater areas of Home Creek but these
are small volume, usually holding less than an acre-foot of water and are of no
measurable impact on flows in the creek.

Minimum perennial streamflows /instream water rights: There are no minimum
perennial streamflows or other instream water rights on Home Creek.

Court decisions: There are no known court decisions that present an institutional
constraint on instream water rights for Home Creek.

Standards contained in OAR690-077-0045: Not applicable. WRD repealed this rule in
August 1992.

Acknowledged comprehensive land use plan of local government: The Home Creek
drainage is zoned EFRU-1 (exclusive farm and range use, 160 acre minimum) in the
Harney County Comprehensive Land Use Plan. Nothing in this zone affects the
establishment of instream water rights. (Personal communication with Richard
Jennings, Planning Director, Harney County Planning Department, January 10, 2002.)
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JOHN A. KITZHABER, M.D.
GOVERNOR

June 14, 2001

Paul Cleary, Director
Water Resources Department
Commerce Building
158 12" S. NE
Salem, OR 97301

Dear Paul:

As you consider the application by Oregon Parks and Recreation Department (OPRD) for
instream water rights on Home Creek and on Threemile Creek in the Malheur Lake
Basin, I ask that you accord a high level of importance to the recreational, wildlife and
scenic values that will be served by these rights.

The application by OPRD furthers an agreement by the broad range of interests that
participated last year in the drafting of the Steens Mountain Cooperative Management
and Protection Act of 2000. I believe that the Steens legislation created a welcome
balance between the ranching and the recreational and scenic values of the lands and
waters surrounding Steens Mountain. The extensive input from the local ranching
community, among others, led to the provision of an instream water right to protect these
scenic and recreational values. The collaborative effort drew strong support from
Oregon's congressional delegation and from my office for such an iostreamwater right to
be protectable under Oregon law. At the time, this water right was agreed upon as the
most effective means short of a Wild and Scenic River designation to protect instream
flows through the Steens wilderness area. The values found in Home and Threemile
Creeks made it essential for OPRD to submit this application for an instream right, and to
do so in a way that would ensure that the natural hydrograph and its benefits be
preserved.

I am also hopeful that this instream right will help advance the conservation of Catlow
redband trout and tui chub. These species have been the target of protection efforts for a
number of years. Cooperation between local ranching interests, the conservation
community, the State of Oregon and federal agencies led to a Conservation Agreement in
1997 designed to protect these fish. To see the same type of cooperative approach to
conserving species adopted in the Steens legislation heartened me greatly. Though this
approach takes more work, it creates real and working solutions.

JUN 2 0 2001
WATER RESOURCES DEB}

SALEM, OREGON "

STATE CAPITOL, SALEM 97301-4047 (503) 378-3111 FAX (SO3) 378-4863 TTY (503) 378-4859
WWW.GOVERNOR.STATE.OR.US

RECEIVED



Paul Cleary, Director
June 14, 2001
Page2

Preserving the natural flow regime in Home Creek and Threemile Creek will provide not
only water quality and fish habitat benefits, but will serve to protect the recreational
values that are at the center of the Steens legislation. Because of this, these applications
have my highest level of support.

Thank you for working on the difficult task of balancing beneficial uses of Oregon's
increasingly scarce water resource.

JA.K/NR/sm



regon Water Resources Department
Commerce Building

158 12th Street NE
Salem, OR 97301-4172

(503) 378-3739
FAX (503) 378-8130
www.wrd.state.or.us

John A. Kitzhaber., M.D.. Govemor

VIA MAIL

October 24, 2002

Michael Carrier
Director
Parks and Recreation Department
1115 Commercial St. NE
Salem, OR 97301-1002

RE: Water Right Applications IS 64562 and IS 84563 in the Name of the Parks and
Recreation Department

Dear Mr. Carrier:

Thank you for your letter of October 22, 2002, in which you requested the Oregon Water
Resources Department place the above-captioned applications on hold while the
participants seek settlement opportunities. Accordingly, the applications will be placed
on hold until January 22, 2003.

Sincerely,

lo(
Renee Moulun
Protest Program Coordinator
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Parks and Recreation Department
1115 Commercial St. NE

Salem, OR 97301-1002
(503) 378-6305

FAX (503) 378-6447
www.prd.state.or.us

October 22, 2002

Renee Moulun
Water Resources Department
158 12 SNE
Salem OR 97310

RE: Instream Water Right Applications IS 84562 and IS 84563

Dear Ms. Moulun:

Several parties protested the proposed final orders on the above referenced applications
by the August 9, 2002 deadline. The parties have agreed to meet on November 4, 2002 to
discuss resolution of these protests. We request the Water Resources Department place
these applications on administrative hold to allow adequate time for the parties to seek
settlement opportunities.

%2e
Michael Carrier
Director
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United States Department of the Interior
BUREAU OF LAND MANAGEMENT

Burns District Office
28910 Hwy20 West
Hines, Oregon 97738
or020mb@or.blm.gov
www.or.blm.gov/Burns/

RECEIVED
AUG 0 5 2002

WATEIrtcoyritS DEPT
SALEM, OREGON '

TNREPLYREFER TO:

7250020)

AUG - 1 2002

Water Resources Department
158 12"Street, NE
Salem, Oregon 97310

Dear Sir:

The BumsDistrict, Bureau of Land Management (BLM) requests standing in two proposed final
orders, application numbers IS 84562 and IS 84563 for Home Creek and Threemi!e Creek,
tributaries to Catlow Valley. The BLM supports the proposed final orders as issued because they
would positively affect wilderness values, population viability of the Catlow redband trout and
Catlow tui chub, implementation of the Catlow Redband Trout and Catlow Tui Chub
Conservation Agreement (Catlow CA), and water quality in Home Creek.

Portions of both Home Creek and Threemile Creek flow through BLM land and are within
wilderness, as designated by the Steens Mountain Cooperative Management and Protection Act
of 2000. Retaining natural flows in Home and Threemile Creeks would enhance wilderness,
scenic, and recreational values. Alteration of the natural flow regime may. reduce the wilderness,
scenic, and recreational values.

Home Creek and Threemile Creek contain Catlow redband trout and Catlow tui chub, which are
both State sensitive and BLM Special Status species. The Home and Threemile Creek
watersheds are located within the area covered by the Catlow CA, which was signed in August
of 1997 by Oregon Department ofFishand Wildlife, U.S. Fish and Wildlife Service, Malheur
National WildlifeRefuge, Bureau of Land Management, and Roaring Springs Ranch, Inc.
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One of the primary goals of the conservation agreement is "to have the species occupy at least
80 percent of its historic range within each of the historic stream drainages." These historic
drainages include Home and Threemile Creeks, and maintaining natural flows increases the
likelihood that the fish can access and populate their historic range. Great Basin redband trout,
which include the Catlow redband trout, were petitioned for listing as threatened under the
Endangered Species Act (ESA) in September of 1997. In March of 2000, the U.S. Fish and
Wildlife Service issued a finding on the petition ofnot warranted for listing, with the Catlow CA
restoration efforts described as a major contributor leading to a reduction in threats to redband
trout. The BLM is concerned about the possibility of Great Basin redband trout becoming listed
under the ESA because of the impact on management of public land. Retention of a natural flow
regime in these streams will benefit redband trout and tui chub, and support the goals and
objectives of the Catlow CA. Any reduction or alteration of natural flowmay negate some of the
benefits realized thus far in the implementation of the Catlow CA.

Home Creek, frommouth to headwaters, is on the Oregon Department of Environmental Quality
303(d) list for temperature. Maintaining a natural flow regime would maintain or increase
riparian vegetation and maintain stream channels, which may help improve stream temperature.
Reduction or alteration ofnatural flow may exacerbate the temperature problems.

I certify to the best of my knowledge that the information provided is accurate, true, and correct.
Ifyou have any questions about the information provided or require additional information,
please contact Cindy Weston at (541) 573-4418.

Sincerely,

z.)..
Thomas H. Dyer
District Manager

cc: Cindy Weston, Bums District BLM
Darren Brumback, Bums District BLM
Andrews Resource Area Field Manager

REECE"WED
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July 15, 2002

Dwight French
Water Resources Department
158 12 Street NE
Salem, OR 97310-0210

Department of Fish and Wildlife
Habitat Division

RECEIVED 2501 SW FirstAvenue
PO Box59

JUL 2 2 2002 Portland, OR 97207
WATER RESOURCES DEPT. (503) 872-5255

SALEM, OREGON . FAX (503) 872-5269
TTY (503) 872-5259

InternetWWW:http//www.dfw.state.or.us/
OREGON

FIsh & Wildtile

Re: Oregon Department ofParks and Recreation's application IS-84562 for a new in­
stream water right on Home Creek, Tributary to Catlow Valley

DearMr. French:

The Oregon Department ofFish and Wildlife (ODFW) supports the proposed final order
for application IS-84562 and requests standing to participate in any settlement or
contested case proceedings. The $50.00 fee for requesting standing is enclosed. Although
the in-stream water right is being requested for "recreation and scenic attraction"
protecting in-stream flows in Home Creek will help support some of the more health
populations of redband trout in the area.

ODFW is the State of Oregon's agency charged with protecting fish and wildlife in
Oregon (ORS 496.012) and, therefore, has a public interest in the final resolution of the
in-stream water right application.

Sincerely,

/A
Rick Kepler
Water Program Manager, Habitat Division
Phone: (503) 872-5255 ext. 5426

Enclosure: $50.00 check for fee

Cc: Steve Brutscher, Oregon Parks and Recreation Department
Bob Hooton -- ODFW High Desert Region (Bend)
Ray Perkins - ODFW HighDesert Region (Ontario)
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548 S.E. Jackson
Suite #7
P.O. Box 2456
Roseburg, Oregon 97470

Via Federal Express

RONALD S. YOCKIM
Attorney at Law

August 8, 2002
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(541) 957-5900
FAX (541) 957-5923

Dwight French, Acting Administrator
Water Rights and Adjudications Division
Oregon Water Resources Department
158 12th Street NE
Salem, OR 97310

Re: Protest of Harney County to the Proposed Final Order for
Instream Water Rights Application No. 84562

Dear Mr. French:

The Harney County Court, on behalf of the citizens of Harney
County, presents this protest of the Oregon State Parks and
Recreation ("OSPR") application (application No. IS 84562) for an
instream water right on Home Creek. Because the instream right
may affect land use within Harney County, the County has a strong
interest in the Water Resources Department's (the "WRD" Or
"Department") review of this matter. Harney County therefore
submits this protest to the Department's Proposed Final Order
("PFO") of application No. IS 84562.

The name of the protestant is Harney County. Its address is
450 N. Buena Vista, Burns, Oregon 97720. Attorney Ronald S.
Yockim is the contact person at P.O. Box 2456, Roseburg, Oregon,
(541-957-5900). All formal correspondence regarding the protest
should be sent to Harney County with a copy to Mr. Yockim. Any
questions or comments on technical or policy matters should be
addressed to Mr. Yockim.

A detailed description of how the PFO would impair Harney
County's interest and how it is otherwise deficient is provided
below, along with citations to legal authority supporting Harney
County's position.

A. BACKGROUND.

1. Home Creek is a high desert stream extending
approximately 20 miles and terminating into the dese·rt. Of these
20 miles OSPR requests an instream right for essentially all of
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the flow of the stream (See OWRD Water Availability Table in the
application file).

2. There are no anadromous fish species in the reach of
Home Creek for which OSPR seeks an instream water right. The
stream is currently closed to fishing by Oregon Department of
Fish Wildlife and no recreational fisheries occur along this
stream.

3. Home Creek extends through both private and federal land
with ownership being approximately equally divided. This reach
is not designated as a state scenic waterway.

4. The OSPR has not completed a recreation analysis for the
stream. (See "Recreation Flow Requirement Methodology for Home
Creek, Tributary to Garrison Lake, Harney County, Oregon"
hereinafter referred to as "Recreation Flow Methodology", p. 6)

5. Absent a recreational use analysis, the OSPR is unable
to determine the amount of recreation use as per OAR 736-060­
0010(11) but acknowledges that recreational use levels in the
area are low (id. p. 6).

6. The OSPR acknowledges that there are no designated
recreation facilities within the proposed instream reach (id. p.
6) .

7. The OSPR notes that Home Creek is the centerpiece of the
Home Creek Unit of the Steens Mountain Wilderness Area (id. p.
l); however, it fails to note that the majority of the proposed
instream flow reach is outside the wilderness and is on private
property. (See Burns District Andrews/Steens Resource Management
Plan Scoping Map).

8. The Recreation Flow Methodology report is incomplete and
references the attributes of Threemile Creek rather than Home
Creek (See id. pp. 7- 10).

9. The description of recreation use within the Recreation
Flow Methodology does not identify where in the instream reach
the recreational use occurs (See OAR 736-060-0010(14)). The
report only describes the location in general terms and appears
to indicate that use is outside the stream area.

10. The Recreation Flow Methodology does not describe where
the aesthetic attributes are encountered by the recreational
users (See OAR 736-060-0010(13) & (14)). The report only
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describes the attributes and usage of Home Creek in general non­
site specific terms.

11. The Recreation Flow Methodology does not identify the
flow or water level needed to accommodate the predominant
recreational use during the specific months (See OAR 736-060­
0015(1)).

12. The Recreation Flow Methodology states the scenic
attraction associated with Home Creek's water flows is the
primitive/semi-primitive character of the area (id. p. 5 & 6);
that it is a narrow, boulder strewn, high gradient, pool and
drop, perennial stream (id. p. 1); and, that the steep gradient
and rock filled channel generate continuous white water (id. p.
1) .

13. On June 28, 2002, the Department published a PFO
concluding that the proposed use would not injure existing water
rights and that it is consistent with the public interest. The
PFO recommends approval of the application. For the reasons
stated below, Harney County respectfully disagrees with the
Department's conclusions and protests that the PFO is technically
flawed and fails to establish the statutory presumption that the
proposed use will not impair the public interest.

B.

1.

SPECIFIC OBJECTIONS.

The Application and Proposed Final Order are Incomplete
and Deficient.

(a) The PFO states the proposed instream water right is for
the purpose of recreation and scenic attraction. However, the
Recreation Flow Methodology for Home Creek only quantifies the
flow requirements for undocumented recreational use whieh is
acknowledged to be low.

(b) The recreation flow report addresses scenic attractions
within the Home Creek unit of the Steens Mountain Wilderness, but
does not identify the location of the aesthetic values in this
stretch or that portion of the requested stream reach that lies
outside the wilderness.

(c) The PFO is inadequate because it does not explain or
relate the flows requested to the recreation or scenic values
within this stretch. An instream water right cannot be granted
when there is no stated public purpose for it. In this case, the
scenic values are listed as "spectacular high desert scenery,
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impressive geology, viewable fish and wildlife,
communities and living natural history" (p.1).
a description of how these values relate to the
instream flows.
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diverse plant
Nowhere is there
requested

(d) OSPR's application fails to include essential
information required by the Division 77 rules including: (1)
identification of affected local governments and copies of
letters notifying these governments of the intent to file
application, OAR 690-77-020(4(j); (2) that the Oregon Department
of Fish & Wildlife and Department of Environmental Quality were
notified of the proposed application prior to the submission of
the application (OAR 690-077-0020 (2) & (4) (h)); and, (3) the
application fails to identify compliance with the settlement
between OWRD and Water for Life relative to instream water
rights.

(e) The application and PFO do not provide documentary
evidence that the flows are the minimum amount necessary to
support the recreation use (undocumented use) and scenic
attributes (ORS 537.332(2)).

Without the information referenced in a through e above, the
application is incomplete. Under the applicable rules when the
application was filed, the Department had no choice but to remand
the application to OSPR (OAR 690-77-027(1)). Notwithstanding the
lack of authority to process the incomplete application, the OWRD
now proposes to approve an incomplete application. The only cure
for this defect is to return the application to OSPR for the
filing of a complete application.

2. The Public Interest Presumption is not Established.

(a) There is No Evidence that the Proposed Use Complies
with the State Agency Agreement for Land Use.

There is no evidence of any kind in the WRD file that Harney
County was ever notified of this application. Significantly,
there is no land use compatibility statement in the file. The
water right cannot be granted unless the requirements of OAR 690,
Division 5 are met.

(b) Public Interest Balance.

The public interest provisions of ORS 537.153(2) and OAR
690-77-033(1) require a balancing of public interest. In this
case the allocation of 100% of the water for instream recreation
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and aesthetic values does not represent the balancing of public
interest, especially where there are other applications pending.
These other applications provide a context for achieving the
balance.

3. The Proposed Use Cannot Be Found to be in the Public
Interest Based on the Existing Record.

Under OAR 690-77-037(2), if the public interest presumption
is rebutted, then the WRD must determine whether the proposed use
will impair or be detrimental to the public interest considering
the factors listed in ORS 537.170(8) to insure an equitable
allocation of water between instream and other uses of the water.
Rather than doing this, the PFO simply concludes that the
proposed use is consistent with the public interest. ORS
537.170(8). The PFO conclusions are not justified based on the
record before the Department.

The management objectives necessary to support the
identified recreation and scenic values are not at all clear.
Further, the PFO does not address what flows are necessary or how
they were quantified. The PFO, at a minimum, must address how the
proposed flows actually achieve the management objectives
contained in the applications.

The public interest determination should consider the
following uses that the proposed use would impair: 1) "the
maximum economic development of the waters involved," ORS
537.170(8) (b); and, 2) "the prevention of wasteful, uneconomic,
impracticable or unreasonable use of the waters involved," ORS
537.170(8) (e).

4. Fish Flows Not Within OSPR Authority.

The PFO does not address the interrelationship between the
requested fish habitat flows and the requested recreation flows.
The assumption is made that they are consistent; however, this is
not necessarily true. It is of particular note that the Oregon
Department of Fish & Wildlife has not applied for fisheries flows
and has closed this stream to fishing. It is not within OSPR's
authority to request instream flows for fisheries purposes.

Because the proposed use impairs the public interest
according to the standards described in ORS 537.170(8), the
Department is obligated to deny the application, unless it makes
specific findings that, "considering all of the public interest
factors listed in ORS 537.170(8) the issuance of an instream
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water right certificate will not impair or be detrimental to the
public interest." OAR 690-77-037(5). Given the range of public
interest factors that an instream water right would adversely
affect, as described above, such findings would be impossible to
make based on the existing record.

5. No Support Exists for OSPR's Contention that the
Requested Flows are "Necessary."

Neither OSPR's application nor the Department's PFO provide
any information about how OSPR quantified the requested flows.
The methodology contains only the bare assertion that the flows
requested are the amount necessary to maintain the purposes. It
provides no support for this claim. Without support for its
numbers, OSPR has failed to make even a minimal showing that the
amount of water in its application is either "necessary" or
reasonable. Without this information, the application is
defective for seeking water not demonstrated to be in the public
interest, and the PFO is deficient for failing to identify this
flaw.

C. CONCLUSION.

As discussed in the preceding paragraphs, application 84562
and the Department's Proposed Final Order are defective on public
interest and technical grounds. For that reason, Harney County
urges the Department to deny the application in its current form.

Please call if you have any questions or would like to meet
with Harney County to address its concerns.

Sincerely,

~;:
Ronald S. Yockim

RSY/bg

cc: Harney County
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I hereby certify that on August 8, 2002, I served a true copy

of the "Protest of Harney County to the Proposed Final Order for

Instream Water Rights Application 84562" on Oregon Department of

Parks and Recreation by depositing the same in the U.S. Mail,

postage paid, at Roseburg, Oregon, addressed as follows:

Oregon Department of Parks and Recreation
1115 Commercial Street, NE
Salem, OR 97310-1001

.gag,2en
Barbara Grifint
Secretary to Ronald S. Yockim

CERTIFICATE OF SERVICE
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-~ WATERWATCH
PROTECTING NATURAL FLOWS IN OREGON RIVERS

MessengerDelivered

August 9, 2002

Water Rights Section
Water Resources Department
158 12"Street NE
Salem, OR 97310

Re: Protest of lnstream Water Right Application 84562
Home Creek, Tributary to Callow Valley

Dear Water Rights Section:

WaterWatch of Oregon, the Oregon Natural Desert Association and OregonTrout
strongly support the nows requested in the instream water right application submitted by
the Oregon Department of Parks and Recreation. These nows are critical toprotect scenic
and recreational values of lhese creeks as they flow through the Wilderness Arca
designated in the Stccns Mountain Cooperative Management and Protection Act of 2000.
The instream Oow requests aJso provides critical habitat for redband trout, a state­
sensitive species. In addition, protection of instream flows is necessary ensure
protection of the quality of the water flowing through these creeks.

While we fuJly support the adoption of this instream water right, we have some
concerns with the Proposed Final Order (PFO) as issued. Thus, pursuant to OAR 690-77-
0043( 1), ORS 537.332 et sec, ORS 537.153, WaterWatch, the Oregon Natural Desert
Association and Oregon Trout (hereinafter Protestants) file this protest along with the
protest fee of $200 against the PFO for Application 84563.

a. Name, address, telephone number of Protestants

WaterWatch ofOregon
213 SW Ash, Suite 208
Portland, OR 97310
(503)295-4039
contact: Karen Russell
karen@waterwatch.org

Bf7n 7
1
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SALEM, OREGON

Main Office: 213 SWASH ST. STE. 208 PORTLAND, OR 97204 TEL: 503-295-4039 FAX: 503-295-2791
Field Office: 27 NORTH IVY ST. MEDFORD, OR 97501 TEL: 541-772-6116 FAX: 541-779-0791

Visit us at:
www.waterwatch,org
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Oregon Natural Desert Association
917 SW Oak Street, Sui Le 408
Portland, OR 97205
503.525.0193
contact: PeterM. Lacy (Mac)
lacy@onda.org

Oregon Trout
117 SW Front Ave
Portland, OR 97204
(503)222-9091
contact: Aubrey Russell
aubrev.russell@ortrout.org

b. Protestant interest/public interest statement

Protestant WaterWatch of Oregon is a non profit organization dedicated to
promoting water policies for Oregon that provide the quality and quantity of water
necessary to support fish, wildlife, recreation, biological diversity and ecological values
of Oregon's rivers and streams. WaterWatch has been active in streamflow protection
and restoration since its inception in 1985. WaterWatch was one of the "sponsors" of the
Instream Water Rights Aet and has been a party to numerous proceedings surrounding
the implementationof this Act. WaterWatch was involved in the proceedings to convert
minimum perennial streamflows in the Malhucr Lake Basin to instream water rights and
supported a request to restrictively classify waters in the basin to protect instream flow
needs.

Protestant Oregon Natural DesertAssociation (ONDA) is a non-profit public
interest organization dedicated to preserving and protecting the public lands of eastern
Oregon. ONDA, s mission is to protect, defend, and restore forever, the health of
Oregon,s native deserts. ONDA has a long history of interest and involvement in the
management of grazing, riparian areas, waler quality, and fish and wildlife in eastern
Oregon, and in particular, in this basin. The members and staffof ONDA use and enjoy
the public lands, waters, and natural resources in this area for countless recreational,
scientific spiritual, educational, aesthetic, and other purposes. ONDA was one of the
organizations deeply involved in the negotiations and drafting of the Steens Mountain
Cooperative Management and Conservation Act, which led to the request for the instream
water right at issue here. In addition, ONDA was one of the petitioners seeking listing of
the redband trout under the federal Endangered SpeciesAct.
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I

AUG O 9 2002
WATERRESOURCES DEPT

SALEM, OREGON



1 '

Protestant Oregon Trout is a non profit organization whose mission is to restore
wild, native fish populations and the habitat they depend on. OregonTrout has a long­
standing interest in this basin. Home Creek is home to redband trout that were the
subject of a petition for listing under the Federal Endangered Species Act submilled by
OregonTrout. Despite the decision not to list redband trout under the ESA, redband trout
remain an Oregon state sensitive species of particular concern to Oregon Trout and its
members. In 1990 Oregon Trout successfully petitioned the Water Resources
Commission to amend the Malheur Lake Basin Program to restrictively classify the
surface waters in the basin inorder to protect instream flows for fish in the basin. Oregon
Trout was also instrumental in the designationof the West's first fish refuge, which
protects redband trout within the Steens Mountain CooperaLive Management and
Conservation Area Finally, Oregon Trout was active in the discussions leading up the
Steens legislation that led to the submission or this instream water right application and
the one for Home Creek.

In protesting application84563 Protestants are representing the interests of their
organizations, their members and the general public interest in the water resources in the
basin and this state. These groups have members throughout the state who use and enjoy
the Malheur Lake Basin watershed and the Steens Wilderness Area. All of the groups'
members, board members, and staff benefit from knowing that such a resource exists
even if they have not visited the watershed. The public interest represented is
multifaceted and includes, but is not limited to:

1) The interest of protecting sufficient streamflows (both in quantity and quality)
in Home Creek necessary for public interest uses of water which include fish
and wildlife, and the habitat necessary for fish and wildlife survival and the
recreational, scenic and aesthetic use or the area;

2) The interest in ensuring a balance between instream and out-of-stream uses in
the basin;

3) The interest in ensuring that the agency has the tools andmechanisms in place
to regulate water use in the basin and to ensure that the instream water right
will be adequately protected; and

4) The interest in ensuring that the agency implement water laws and policies in
a manner that manages and allocates the water resource in a manner that
maintains the ecological integrityor the Home Creek watershed and the
Steens Wilderness Area.

e. How the action proposed in the PFO will impair or be detrimental to the
Protestants' interest.

l. The condition of use proposed in the PFO exempting human consumption
and livestock use will impair the Protestants' interest in ensuring that the
purposes of the instrcamwater right_are fulfilled,

The PFO proposes the following condition: "For purposes of water distribution,
this instream water right shall not have priority over human or livestock consumption."

RECEIVED
AUG 0 9 2002
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This condition subordinates this instream now request to human consumption and
livestock uses in perpetuitywithout any cap on the amount of the exception or any
limitations on the water uses to be given priority. The PFO fails to provide any legal or
factual justification for this condition. 1

Indvidually this exception will directly lessen the amount of water available
instream to satisfy the purposes of the instream water right. Moreover, nothing in the
proposed condition addresses, much less limits, the cumulative effects of such a condition
on streamflows needed for the instream values that would be protected by the instream
water right. Such an open-ended exception could ultimately lead to a fundamental
undermining and possibly a total negation of lhe instream water right

In addition, the nows proposed in the PFO are already lower than those originally
detennincd by the Parks Department to be necessary to for recreation and scenic
attraction values within the Steens Wilderness Area To allow further reduction in nows
through this exception would further undermine the instream values (that also include
fish and water quality values) and should not be allowed.

The proposed condition is also inconsistent with the very purpose of the federal
wilderness designation and the very values that the instream water right application seeks
Lo protect. The Steens Mountain Cooperative Management and Protection Act or2000
protected this area for its wild and unaltered state. In negotiations on this Act federal
protection of streamflows was determined to not be necessary for this stream based upon
commitments from the state and others that an instream water right would be established
to protect the wild and unaltered nature of this stream. The very purpose of this
application is to provide long-term protectionof the values that fonn the basis for the
federal wilderness designation. See Letter from Governor John Kitzhaber toMike
Carrier, Department of Parks and Recreation (September 29, 2000).

This proposed condition also runs contrary to the intent behind the Instream
Water Rights Act (ORS 537.332 to537.360) which allowed the state to establish
instream water rights to be held in trust for the benefit of the people of the state to
maintain water in-stream for public use. ORS 537332(3). "Public benefit" means a
benefit that accrues to the public at large rather than to a person, a small groupof persons
or to a private enterprise. ORS 537.3324). To subordinate this instream water right to
human consumption and livestock uses would specifically benefit a person or small group
of persons to the detriment of the instrcam values that benefit the public at large. This is
not consistent with the intent of the Instream WaterRights Act.

1 In the past the Departmenthas used ORS 536310(12) to justify this type of condition on instream water
right applications. However, this statute provides a preference for human consumption and livestock use
where there is a conflict between competing applications for waler and does not address situations of
potential conflict at some nebulous future date. In addition, even if the statute were to mandate such an
open-ended subordination of rights (which is doesnot), nothingin the statute limits sucha slibordinalion to
instream water rights and every water right issued by theDepartment whether instreamor out-of-stream
vow«retoss»reno«aoion». RECEIVED
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Moreover this proposed condition is contrary to the public interest in protecting
the resource. The Commission's statewide policies recognize the importance of
maintaining streamflows and place high priorityon protecting streamflows. OAR 690­
410-030. This policy directs the state to take action to not only protect streamflows but
to restore streamflows in places that provide a high public bcnerit. Id. Adoption of this
instream water right, without the proposed condition, is an important step toward meeting
that goal. Protection of the streamflows in the creek within lhis wilderness area provides
benefits to not only the people of Oregon but to people through out the nation.

In sum, the streamflows requested by the Department of Parks are critical to
protect the recreational and scenic attraction values of Home Creek, water quality in the
creek and to provide habitat for redband trout. The proposed condition would undermine
these flows is not in the public interest and should be removed.

2. The nows proposed in the PFO arc less lhan those otiginallyrcqucstcd bv
the Parks Department and will impair Protestants' interest in ensuring that
nows are sufficient to protect the scenic, recreational and fishery values of
the Creek.

The PFO notes that the original application requested flows that exceeded the
Department's estimated average natural now for the creek. As a result the Parks
Department amended its request to bring the requestedDows down to the level or the
estimated average natural now.

The Departments rules allow for instream water rights to be granted at levels
higher than the estimated average natural now where periodic now levels arc significant
for the public use applied for. OAR690-77-015(4). However, it appears that the state
limited the instream water right application to the estimated average natural flow levels
without determining whether the higher flows were "significant" for the recreational and
scenic uses applied for. The reduction is now is of even greater concern when coupled
with the proposal to subordinate these flows to livestock and human consumption use.

In addition, we are very concerned about the conclusion in the PFO that water
will still be available for storage in this stream system. Home Crcck is one of the only
streams in the Catlow basin which has remained largely free of dams and which has
therefore retained its natural hydrograph and stream function. The effect of this has been
to provide an important stronghold for redbands in the basin and bas retained the wild,
unaltered nature of the stream which was critical for the inclusion of this area in the
designation of this area as wilderness by recent federal legislation.

The reduction in flows proposed for approval undermines the very values that the
Parks Department is seeking to protect and is not in the public interest. The instrcam
water right should be granted at levels originally requested bythe Parks Department.

RECEIVED
AUG 0 9 2002
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d. How the PFO is in error or deficient and howto correct the alleged error or
deficiency.

The PFO is deficient for the reasons outlined above and should be amended to
eliminate the open-ended exception for human and livestock consumption and to protect
stream[lows at the levels originally requested by the Oregon Parks Department.

e. Any citation of legal authority supporting the protest, ifknown.

This protest if filed pursuant to OAR 690-77-0043( 1 ). The legal authorities
currently known to the Protestants as supporting this protests includes the standards and
process contained in the permitting statute (ORS 537.150 to 537.211), the Instream Water
Right Act ORS 537.332 et sec, ORS 536, OAR 690-77, OAR 690-310, OAR 690-400,
OAR 690-410, Steens Mountain Cooperative Management and Protection Act or 2000,
ORS 4 9 6. 4 3 5 , ORS 468 8 . 0 1 5 , ORS 468B.010 and legal authority cited elsewhere in this
protest.

f. The $200 protest fee as required under ORS 536.050 has been submitted with
this protest.

Conclusion

The proposed instrcam water right will protect nows needed for recreational and aesthetic
values and fish life in this creek. These values have statewide and even national
significance and streamflows are criLical to the protection of these values. We strongly
support the approval of this application and urge the state not to condition the use in a
way that will undermine the very purposes of the instream right.

Since

I
Kare
WaterWatch
ult
Mac Lacy
Oregon Natural Desert Associationtc...
Oregon Trout

RECEIVED
AUG O 9 2002
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CERTIRCATE OF SERVlCE

I certify that on q--!:l>- day of August 20021 submitted this Protest to the address below,
by regular mail by placing a copy in a sealed envelope, postage prepaid, addressed as
follows and depositing it in theU.S. Mail at Portland, Oregon:

Michael Carrier
Oregon Department of Parks and Recreation
1115 Commercial Street NE, Suite 1
Salem, OR 97301-1002

Dated August.] _.2002,

REED,
AUG 0 9 2002
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Paul Cleary, Director
Water Resources Department
Commerce Building
158 12" S. NE
Salem, OR 97301

Via fax and U.S. Mail
June 13, 2001

RE: Applications INS-84562 and INS-84563

Dear Director Cleary:

Thank you for this opportunity to comment on the applications submitted by Oregon
Parks and Recreation Department for instream water rights on Home and Threemile
Creeks in Harney County.

Oregon Trout has a long-standing interest in the waters of Home and Threemile Creeks.
These Creeks are home to Redband Trout which were the subject of a petition for listing
under the federal Endangered Species Act submitted by Oregon Trout to the United
States Department of Fish and Wildlife (USFW) in 1997. Despite the non-listing
decision made by USFW, Redband Trout remain an Oregon state sensitive species of
particular concern to Oregon Trout and its members. Oregon Trout was also instrumental
in the designation of the West's first fish refuge, which protects redband trout within the
Steens Mountain Cooperative Management and Conservation Area. Finally, Oregon
Trout was active in the discussions leading up to the Steens legislation that led to private,
federal and state agreement to pursue instream water rights on Home and Threemile
Creeks.

The importance ofHome Creek in particular to Oregon Basin redband trout is not
reflected in the Division 33 reviews conducted by DEQ and ODFW. The larger context
of redband trout populations shows the critical nature of Home Creek as habitat for these
fish. United States Forest Service Fishery Biologist Phil Howell has commented that;
."The status of redbands [in the] Catlow Valley and other desert basins, is particularly
bleak. Redbands in 94% of those watersheds are classified as depressed."

1 Howell, P. 1997. Fisheries 22(3): 34-36. '

To Protect and Restore Native Fish and their Ecosystems 4%
Historic Smith's Block Building • 17 S.W. Naito Parkway • Porl and, Oregon 97204 • (503) 222-9091 • FAX(503) 222-9187 • ww.orrou.ort}



Home Creek is one of the only streams in the Catlow basin which has remained largely
free of dams and which has therefore retained its natural hydrograph and stream function.
The effect of this has been to provide an important stronghold for the redbands in the
basin. The other creeks in the basin have been assessed as having populations that are
"severely depressed and close to extinction"2 (Skull Creek); "severly depressed and in
danger of extinction" (Threemile Creek); and "severely depressed due to drought and
limited habitat"" (Rock Creek). Home Creek ("depressed but stable") has the strongest
remaining population of redband trout, and represents the last best chance for recovery of
these fish from sensitive status rather than decline of these fish towards listing under the
state and federal ESA's.

.
In addition to the benefit that they may confer on redband trout, the OPRD applications
are aimed at protecting scenic and recreational values in these two streams. These values
were discussed by representatives from the local ranching community, from the state, and
from federal agencies during a process that led to the Steens Mountain Cooperative
Management and Protection Act of 2000. While it was decided that federal Wild and
Scenic status was not necessary for the reaches of these two streams that pass through
wilderness areas, it was intended that an instream water right would be used under state
law to ensure the wild, unaltered nature of the streams. The recreational and scenic
values that this confers on users of the wilderness area are the basis for OPRD's
application in this case.

While recreational and scenic values may be generally difficult to quantify, it is relatively
easy to document the benefits of natural, unaltered hydro logic functioning on the health
of fish populations. The recreational value to fishermen, in turn, is easily demonstrated,
especially where-as in the case ofHome Creek-a stream's population represents
(regrettably) one of the rare opportunities for fishing redbands in the vicinity. Protecting
natural flows protects this valuable recreational resource.

Oregon Trout hopes that the Department will resist any challenge to these applications
for instream water rights on Home and Threemile Creeks. .

Thank you for your consideration on this matter.

Sincerely,

aC<
Aubrey Russell
Water Policy Advocate
Oregon Trout

Dambacher and Stevens, ODF\V Aquatic Inventory, 1996.
Bowers and Perkins, ODFW Southeast Oregon Fish Review, 1996.
' Bowers, ODFW Southeast region stock review, 1995.
Bowers and Perkins, 1996.



cc: Martha Pagel
Stephanie Parent
Bill Marlett
Karen Russell
Rick Kepler
Wayne Bowers
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SCHWABE, WILLIAMSON & WYATT, P.C.
ATTORNEYS AT LAW

PACWEST CENTER,SUITES 1600-1900 • 1211 SOIJTHWESTFIFTHAVENUE • PORTLAND, OREGON 97204-3795
TELEPHONE: 503.222.9981 • FAX: 503.796.2900 • www.schwabe.com

MARTHAO. PAGEL
DirectLine: Pordand 503.796.2872;
Salem503.399.7712
E-Mail: mpagel@schwabe.com August9, 2002

BYHAND DELIVERY

Dwight W. French
Manager, Water Rights Section
Oregon WaterResources Department
158 12th St. NE
Salem, OR 97310

Re: Protest to Proposed Final Orders for lnstreamWater RightApplications
No. IS 84562 and IS 84563

DearMr. French:

This protest is filed on behalf ofRoaring Springs Ranch, Inc. (RSR, or "protestants"),
with respect to both of the above-referenced Instrearn Water Right Applications. The required
fee of $200 for each protest should be deducted from the Schwabe Williamson & Wyatt
account. I will be the attorney ofrecord for RSR in this matter.

Name of protestants

Roaring SpringsRanch, Inc.

Stacy L. Davies, RanchManager

HC 72 Box 50

Frenchglen, OR 97736

Phone: 541-495-2263

Fax: 541-495-2266

Interest in the Proposed Final Orders (PFOs)

WIER RESOURCES DEPI
SALM! OR

The interests of RSR will be directly harmed if the instream PFOs are approved, as
proposed. RSR has four pending water right applications for use ofwaters from Home Creek,
or related tributaries: R-84576 and S-84577, requesting storage of waters from an Unnamed
Stream and Home Creek, and subsequent use of the stored water for supplemental irrigation;
and R-85167 and S-85168, requesting multi-purpose storage ofwaters from Home Creek at a

Portland, Oregon Bend, Oregon SalemOregon Seattle,Washington Vancouver, Washington Washington D0.C,
503.222.9981 541.330.0904 503.399.7712 206.622.1711 360.69'1.7551 202.628.6870

PDX/073928/098125/MOP/1024905.1
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DwightW. French
August 9, 2002
Page 2

WAIR RESOURCES DEPT

di fi 1 talc:;' f\l OR-fferent location, and subsequent use of the stored water for supplement limigation.'
Applications R-84576 and S-84577 were filed just two weeks after the Oregon Parks and
Recreation Department (OPRD) filed the two protested instreamwater right applications. RSR
initially attempted to file the applications prior to the filing of the instream flow applications.
However, the WRD rejected the attempted filing and requested additional information. During
the interim, between that initial attempt and the completed filing of the RSR applications, the
WRD received the instream applications from the OPRD.

The WRD's Initial Reviews for R-84576 and S-84577 included findings that water
would be available during at least part of the requested storage season, and that the applications
could be approved. Despite these initial findings, the two applications were recently proposed
for denial, based largely on a revised finding by WRD that water is not available, as a result of
the proposed approval of the two instream water right applications. Initial Reviews have
recently been issued for R-85167 and S-85168, also proposing denial because no water will be
available if the instream water right applications are approved.

As general interests and concerns, described more fully below, protestants assert the
WRD should have rejected and refused to file the instream applications because they failed to
contain information required to support the requested flow levels. Had the applications been
rejected for such deficiencies, as were the original applications that were attempted to be filed
by RSR, then the RSR applications might very well have been senior to the instream
applications.

Having accepted the instream applications for filing, the WRD should have required
additional information to support the requested flow amounts, pursuant the applicable
administrative rules. In the absence of such information in the record, the applications and
PFOs are defective, and the proposed use must be denied. If the instream flow levels were
properly established, protestants contend that their storage and supplemental irrigation needs
could be accommodated, while still providing adequate water to meet instream flow needs for
recreational purposes.

Description of how the PFOs would impair or be detrimental to protestants'
interests.

Approval of the PFOS would impair or be detrimental to RSR's and the public's
interests, as set forth below:

1. The proposed allocation to instream recreational purposes will eliminate all
opportunity for future storage, without sufficient demonstration of need, and without
appropriate weighing and balancing by the WRD of competing interests in the water available
for allocation. Approval of the PFOs will result in no water being available for storage
purposes, causing direct and substantial harm to RSR.

2. The amounts proposed for approval are not the "minimum" amount needed for
the recreational objectives to be protected by the proposed instream right, as required under
ORS 537.332(2).

PDX/073928/098125/M0P/1024905.1
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3. The requested instream fl.ow levels were not determined and supported in
accordance with the requirements of the Recreation Flow Requirement Methodology prescribed
in applicable admini strative rules of the OPRD. Because of this serious deficiency in the
instream applications, WRD should have refused to accept the applications for filing.

4. Even if the Recreation Flow RequirementMethodology rules were appropriately
applied, the rules are deficient in that they fail to address the requirement for identifying the
minimum amount necessary for the public recreational uses.

5. For IS 84562 (Home Creek), approximately one-half of the reach proposed for
inclusion in an instream water right is within private lands owned by RSR. Because there is no
public access to the stream in that area, and the stream itself is not navigable for public
recreation purposes, there is no basis for assertion of a public recreational interest, as required
under ORS 537.336 (3).

Description of how the PFOs are in error or deficient and how to correct the
alleged error or deficiency.

Both PFOs are in error and deficient because they fail to address the factual and legal
determinations necessary to support the establishment of an instream water right for
recreational purposes. Applicable admini strative rules of the OPRD require that department to
identify, with specificity, the predominant recreational use(s) for which the instream water right
is sought, and the seasonal instream flow requirements associated with such uses. OAR 736­
060-0015(1). Pursuant to ORS 537.332(2) and OAR 690-77-0020(3), the amount of water
approved for an instream water right must be the "minimum quantity of water necessary to
support the public use requested by the agency." The two instream water right applications
request amounts ofwater based merely on water availability determinations by the WRD, at a
50 percent exceedance flow level. The PFOs fail to provide any .findings of fact to support a
conclusion that the amounts proposed for approval are necessary for specific recreation
purposes and consistent with the Recreation Flow Requirement Methodology, or that they
reflect the minimum amount necessary for the public recreational use, as required by statute.

Because the applications and PFOs fail to address the issue of the "minimum" amount
of water needed for the public use, and fail to demonstrate compliance with the required flow
methodology, as described above, the WRD cannot conclude that the proposed use "complies
with rules of the Water Resources Commission." As a result, the presumption has not been
established that the proposed use will not impair or be detrimental to the public interest.

Because the proposed use described in the PFOs does not satisfy the requirements for
the public interest presumption, the WRD is required to consider the public interest review
factors listed in ORS 537 .170(8). No such evaluations or findings have been made.

AUG 9 2002
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For IS 84562 (Home Creek), the application and PFO are 1eredefei}t''ibause'
approximately one-half of the stream reach proposed for an instream water right is surrounded
by private land, owned by RSR. Pursuant to ORS 537.336(2), an instream right for recreation
purposes may be requested only upon waters "in which there are public uses relating to
recreation and scenic attraction." No such uses are available in the absence of access to pie
stream reach by land or water.

These errors and deficiencies should be corrected by issuing a final order denying the
proposed uses.

Citation of Legal Authority

ORS 537 .332(2), defining "instream flow" as the minimum amount of water necessary
for the public use.

ORS 537.336(3), providing that instream water rights may be requested by the Parks
and Recreation Department on waters of this state "in which there are public uses relating to
recreation and scenic attraction."

OAR 690-77-0020, requiring applications for instream water rights to be based upon
methods of determining instrearn flow that have been approved by administrative rules of the
applicant agency.

OAR 736-060-0015, describing the Recreation Flow Requirement Methodology to be
utilized by the OPRD in developing applications for instream water rights. (Protestants note
that the rules were adopted prior to, and have not been modified since, enactment by the
Legislative Assembly of ORS 537.332(2), requiring instream flows to be set at the minimum
amount ofwater necessary for the public use.)

OAR 690-77-0033, providing that an application is entitled to a presumption that itwill
not impair or be detrimental to the public interest only when four conditions are met, including
a condition that the proposed use be consistent with the rules of the Water Resources
Commission.

OAR 690-77-0037, requiring consideration of various factors, including economic
development, in order to determine whether the proposed use will impair or be detrimental to
the public interest, when the public interest presumption is not otherwise met.

Conclusion

This protest is filed on the basis of significant errors and deficiencies in the applications
and PFOs for instrearn water rights that should lead to denial of the proposed uses. If the
Director of WRD decides to schedule a contested case hearing on the matter, RSR would
expect to participate as a party in any such proceeding, and would consider participation in
alternative dispute resolution efforts. We believe adequate water is available within the Home

PDX/073928/098125/M0P/1024905.1
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Creek sub-basin to provide for both public recreational uses and additional storage as requested
byRSR.

Sincerely,

Martha0. Pagel

MOP:mca

cc: Stacy Davies, Roaring Springs Ranch
Michael Carrier, Oregon Parks and Recreation Department

AUG 9 2002
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Oregon Water Resources Department
Water Rights/Adjudication Section

Application Number: IS 84562

Proposed Final Order

Summary of Recoxmnendation: The Department recommends that the attached draft
certificate be issued with conditions.

Application History

On October 17, 2000, the Oregon Department of Parks and Recreation submitted
an application to the Department for an instream water right certificate for
the following use.

Source: Home Creek, tributary to Catlow Valley

County: Harney

Purpose: Providing required stream flows for recreation and scenic
attraction.

The amount of water (in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4. 0 7. 0 17.0 36.0 53 . 0 31.0 8. 0 4. 0 4. 0 4. 0 3. 0 3 . 0

To be maintained in:

po
311o¥
02-

Home Creek from Upper Crossing (SE 1/4 NW 1/4, S~ction 24, T35S, R32½E,
W.M.); to the boundary of the Steens Wilderness Area b0l:ll1dary (SE 1/4 NE
1/4, Section 10, T35S, R32E, W.M.)

The Department mailed the applicant notice of its Initial Review on Jan'clary, 19,
2001. Public notice of the application was provided in the Department's weekly
public notice on May 15, 2001. Comments were received from the public and
agencies.

The following supporting data was submitted by the applicant:

Recreation Flow Requirement Methodology for Home Creek, Tributary to
Garrison Lake, Harney County, Oregon. (0AR 736-060-015)

1



On June 10, 2002, the Department received a request from the Oregon Department
of Parks and Recreation to amend the flows requested in application IS-84562.
The amendment reduced the requested flows so they no not exceed the available
flows, as represented in the Initial Review. 4"i

( .
I

The amended amount of water (in cubic feet per second) requested by
month: t '

r

JAN FEB
3.49 7. 0

MAR APR MAY JUN JUL
17.0 35.6 53.0 31.0 8.0

OCT NOV
3 .15 2.83

DEC
2.91

In reviewing applications, the Department may consider any relevant sources of
information, including the following:

- comments by or consultation with another state agency
- any applicable basin program
- any applicable comprehensive plan or zoning ordinance
- the amount of water available
- the proposed rate of use
- pending senior applications and existing water rights of record
- the Scenic Waterway requirements of ORS 390.835
- applicable statutes, administrative rules, and case law
- any comments received

An assessment with respect to conditions previously imposed on other instream
water rights granted for the same source has been completed.

An evaluation of the information received from the local government (s)
regarding the compatibility of the proposed instream water use with land use
plans and regulations has been completed.

The level of instream flow requested is based on the methods of determining
instream flow needs that have been approved by administrative rule of the
agency submitting this application.

Findings of Fact

The Malheur Lake Basin Program does not specifically withdraw the stream from
further appropriation for instream use. OAR 690-77-015(8) identifies that the
use is considered to be classified to allow instream use unless instream use
is specifically withdrawn from appropriation for such use. Therefore the use
is classified.

Senior water rights exist on this source or on downstream waters.

The source of water is not above a State Scenic Waterway.

The source of water is not withdrawn from appropriation by order of the State
Engineer or legislatively withdrawn by ORS 538.

Per OAR 690-77-015 the amount of water allowed <:luring any identified time
period for the water right shall not exceed the estimated average natural flow.

2



The estimated average natural flow for the lower end of the requested reach is
as follows (in cubic feet per second) :

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.05 17.4 35.6 53.2 31.1 8.39 3.58 3.03 3.15 2.83 2.91

The applicant submitted evidence of notification of Harney County Planning
Department and agencies qualified to submit instream water rights.

Conclusions of Law

Under the provisions of ORS 537.153, the Department must presume that a
proposed use will not impair or be detrimental to the public interest if the
proposed use is allowed in the applicable basin program established pursuant
to ORS 536.300 and 536.340 or given a preference under ORS 536.310(12), if
water is available, if the proposed use will not injure other water rights and
if the proposed use complied with rules of the Water Resources Commission.

The proposed use requested in this application is allowed in the Malheur Lake
Basin Plan.

No preference for this use is granted under the provisions of ORS 536.310(12).

The proposed use will not injure other water rights.

The proposed use complies with rules of the Water Resources Commission.

The proposed use complies with the State Agency Agreement for land use.

The proposed instream flows do not fully appropriate this source of water.
Water is available for additional storage.

As amended the amount of water requested does not exceed the estimated average
natural flow during any period.

For these reasons, the required presumption has been established.

Once the required presumption has been established, under the provisions of ORS
537.153(2) it may be overcome by a preponderance of evidence that either:

(a) One or more of the criteria for establishing the presumption are not
satisfied; or

(b) The proposed use will impair or be detrimental to the public
interest as demonstrated in comments, in a protest . . or in a
finding of the department that shows:
(A) The specific public interest under ORS 537.170(8) that would

be impaired or detrimentally affected; and
(B) Specifically how the identified public interest would be

impaired or detrimentally affected.

In this application, all criteria for establishing the presumption have been
satisfied, as noted above. The presumption has not been overcome by a

3



preponderance of evidence that the proposed use will impair or be detrimental
to the public interest.

The Department therefore concludes that water is available in the amount
necessary for the proposed use; the proposed use will not result in injury to
existing water rights; and the proposed use will not impair or be detrimental
to the public interest as provided in ORS 537.170.

The Department therefore concludes that

• the proposed use, as limited in the draft certificate, will not result
in injury to other water rights,

• the proposed use, as limited in the draft certificate, will not impair
or be detrimental to the public interest as provided in ORS 537.170.

• the proposed use, as limited in the draft certificate, will include the
following condition: For purposes of water distribution, this instream
water right shall not have priority over human or livestock consumption.

• the flows are to be measured at the lower end of the stream reach to
protect necessary flows throughout the reach.

• the stream flows listed below represent the flows necessary to support
the public use.

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

Recommendation

The Department recommends that the attached draft certificate be issued with
conditions.

Protest Rights and Standing

Under the provisions of 537.621(7), you have the right to protest this
proposed final order. Your protest must be in writing, and must include
the following:

n Your name, address, and telephone number;
n A description of your interest in the proposed final order,

and, if you claim to represent the public interest, a precise
statement of the public interest represented;

n A detailed description of how the action proposed in this

4
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■

■

■

proposed final order would impair or be detrimental to your
interest;
A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error or
deficiency;
Any citation of legal authority to support your protest, if
known; and
If you are not the applicant, the $200 protest fee required by
ORS 536.050 and proof of service of the protest upon the
applicant.
If you are the applicant, a statement of whether or not you
are requesting a contested case hearing. If you do not request
a hearing, the Department will presume that you do not wish to
contest the findings of the proposed final order.
If you do not protest this Proposed Final order and if no
substantive changes aremade in the final order,you will not
have an opportunity for judicial review, protest or appeal of
the final order when it is issued.

Requests for Standing

Under the provisions of 537.153(5), persons other than the applicant who
support a proposed final order may request standing for purposes of
participating in any contested case proceeding on the proposed final
order or for judicial review of a final order. A request for standing
shall be in writing, include a statement that the requester supports the
proposed final order, and a statement of how the requester would be
harmed if the proposed final order is modified. The fee required at the
time of submitting this request is $50.00. If a hearing is scheduled, an
additional fee of $150.00 must be submitted along with a request for
intervention. Forms to request standing are available from the
Department.

Your protest or request for standing must be received in the Water
Resources Department no later than August 9, 2002.

After the protest period has ended, the Director will either issue a
final order or schedule a contested case hearing. The contested case
hearing will be scheduled only if a protest has been submitted and if

n upon review of the issues, the director finds that there are
significant disputes related to the proposed use of water, or

n the applicant requests a contested case hearing within 30 days
after the close of the protest period.

5



This document wasprepared byRussell W. Klassen. Ifyou have any questions about any ofthestatements
contained in this documentIammost likely the bestperson to answeryour questions. You can reach me at
1-503-378-8455 extension 266.

Ifyou have questions about how tofile aprotestor ifyou havepreviouslyfiled aprotest and want to know
the status, please contact ReneeMoulun. Her extension number is 239.

Ifyou have other questions about theDepartment or any ofitsprogramsplease contact our Water Rights
Information Group at extension 201. Address all other correspondence to:

Water Rights Section, Oregon WaterResources Department, 158 12th ST. NE Salem, OR 97310
Fax: (503)378-6203
klasserw-WEEK 361
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DRAFT
STATE OF OREGON

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

To be maintained in:

HOME CREEK FROM Ul
W.M.); TO THE BOUM
1/4, SECTION 10, '

The right is establishe

The date of priority is

The following condition r this certificate:

537.341.

creation and scenic

:TION 24, T35S, R32E,
ABOUNDARY (SE 1/4 NE

Home Creek, tributary to Catlow Valley

Harney

Providing 1
attraction.

Purpose:

County:

Source:

1. The right is limited to not more than the amounts, in cubic feet per
second, during the time periods listed below:

JAN FEB
3.49 7.0

MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
17 . 0 35 . 6 53 . 0 31. 0 8 • 0 3. 58 3.03 3 . 15 2. 83 2. 91

2. The water right holder shall measure and report the in-stream flow
along the reach of the stream or river described in the certificate
as may be required by the standards for in-stream water right
reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream water right shall
not have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is not in
addition to other instream flows created by a prior water right or
designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of the stream reach

Recorded in State Record of Water Right Certificate #####.



DRAFT
STATE OF OREGON

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source:

County:

Purpose:

Home Creek, tributary to Catlow Valley

Harney

Providing required stream flows for recreation and scenic
attraction.

To be maintained in:

HOME CREEK FROM UPPER CROSSING (SE 1/4 NW 1/4, SECTION 24, T35$, R32E,
W.M.); TO THE BOUNDARY OF THE STEENS WILDERNESS AREA BOUNDARY (SE 1/4 NE
1/4, SECTION 10, T35S, R32E, W.M.)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is October 17, 2000.

The following conditions apply to the use of water under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per
second, during the time periods listed below:

JAN FEB
3.49 7.0

MAR APR MAY JUN JUL
17.0 35.6 53.0 31.0 8.0

AUG SEP OCT NOV DEC
3.58 3.03 3.15 2.83 2.91

2. The water right holder shall measure and report the in-stream flow
along the reach of the stream or river described in the certificate
as may be required by the standards for in-stream water right
reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream water right shall
not have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is not in
addition to other instream flows created by a prior water right er
designated minimum perennial stream flow.

The flows are to be measured at the lower end of the stream reach

Recorded in State Record of Water Right Certificate #####it.



PAGE 2

to protect necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
, U­

DRAFT

Water Resources Director

Recorded in State Record of Water Right Certificate number DRAFT.

IS84562

Recorded in State Record of Water Right Certificate #####.
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Mailing List for PFO Copies
Application #IS-84562 PFO Date JUNE 25, 2002

Original mailed to:

Applicant: Oregon Department ofParks and Recreation, 1115 Commercial StreetNE, Suite 1 Salem, Oregon
97301-1002

Copies sent to:
-d.o.. WRD -File # IS-84562
-2. WRD -Water Availability: Ken Stahr

PFO, Map, and Fact Sheet Copies sent to:
3WRD - Watermaster # District 10
-4....WRD - Regional Manager: ER
5:ODFW District Biologist: Wayne Bowers
6, DEQ E- D. Nichols

Review Forrgs completed and Copies Mailed
By._L

(Support Staff)
om:_p,][j@lea

@e bo[a\7
. -ts '
3 -3b

Copies sent to Other Interested Persons (CRE, Agent, WellDriller, Commenter, etc.)

7. Stephanie M. Parent, Pacific Environmental Advocacy Center, 10015 SW Terwilleger Boulevard,

Portland, Oregon 97219

8.KarenRussell, WaterWatch, 213 SW Ash Street, Suite 208 Portland, OR 97204

9.David McAllister, ODFW, Habitat Division, 2501 SW First Avenue, PO Box 59, Portland, OR 97207

"S1O LETTER" sent to Interested Persons who have not protested or paid for copies

-,KemperM. McMaster, Fish and Wildlife Service, 2600, SE 98"Avenue, Ste 100, Portland, Oregon 97266

8.,Bruce Hazen, BLM H.C. 74 12533 Hwy 20 East, Hines, OR 97738

3,Martha 0. Pagel, Schwabe Williamson & Wyatt, 1011 Liberty Street SE, Salem, OR 97302

k,Aubrey Russell, Oregon Trout, 117 SW Naito Parkway, Portland, OR 97204

CASEWORKER: RWK WEEK 361
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Total Drainage Area = 33.66 sq-mi
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regon
John A.Kitzhaber,M.D.,Governor

Parks and Recreation Department
1115 Commercial St. NE
Salem, OR 97301-1002

(503) 378-6305
FAX (503) 378-6447
www.prd.state.or.us

Oct Nov Dec
4.0 3.0 3.0

Oct Nov Dec
3.15 2.83 2.9131.0 8.0

31.0 8.0

Jun Jul

Jun Jul

Home Creek Amended Request

CFS 4.0 7.0 17.
Month Jan Feb M

June 7, 2002

Paul Cleary, Director
Oregon Water Resources Department
158 12" Street NE
Salem OR 97310

Dear Paul,

Oregon Parks and Recreation Department filed instream water rights applications
84562, Home Creek, and 84563, Threemile Creek, on October 17, 2000. On January
18, 2002, we submitted the recreation flow requirement documentation for these two
applications. In some months, flow amounts requested in our filings exceed the amount
of water available at the 50 percent exceedence level as specified in your department's
Initial Review. We would like to amend our filings so our requested flows do not exceed
the available flows represented in the Initial Review. The flows that follow reflect the
amounts in our initial filing and the flow levels we are proposing as an amendment to our
initial filing. Please contact Steve Brutscher at (503) 378-4168 X 235 if there are
questions about this request.

Home Creek Initial R

.,
...

Threemile Creek Initial Re uest
Month Jan Feb Mar
CFS 5.0 6.0 8.0

Jun Jul
7.0 5.0

Oct Nov Dec
4.0 4.0 5.0

Threemile Creek Amended Re LJest

Sincerely,

@
Michalcarrier
Director

Q:\Instream Water Rights\Letter AmendingHomeand Threemile Cr. Filings6-7-2002.

Oct Nov
4.0 '4.0

Dec
4.62

73410-0806



OregonWater Resources Department
State ofOregon
Water Resources Department .
I 58 12th Street NE. Salem. OR97310
I (800)624-3199 • (503)378-8455
www.wrd.state.or.us

Fax Transmittal

------ ------- -··-----·
.­

________--------__ -7b~ M ,+r:1..l _
---------~-Vv~r--·

Director's Office
• Water Resources
Commission

• Legislation and Rules
Public Information

Field &Technical Services
• Dam Safety
• Hydrographics
• GroundWater
• Information Services
• GIS/Mapping

FAX; 503-378-2496

Administrative Se:rvices
• Accounting/Fiscal
• Personnel
• Water Development

Loon Fund

Resourc.e Management
• Regional Liaisons

Field &Technical Services
• Enforcement

FAX: 503-378-8 I 30

WaterRights &4Adjudications
••Water Rights Information
·• Adjudications
• Hydroelectric
• Certificates!'Final Proofs
• Hearings/Contested Cases

Northwest Region
• District 16Watermaster
• Transfers

FAX: 503-378-6203



WATERMASTER DIVISION33 APPLICATIONWORKSHEET
Recommendations for Water RightApplications thatmay affect the HabitatofSensitive, Threatened or Endangered Fish Species,IfI / OAR690-33-3IO through 340. _ /

Doe.. '[lo/a/ z1aspeep.. [[5rtf_ Anoe [$///3-ss 3

AriansNe.. 0oo [/AS 2cin oNy pr?A<Ty4UT

SOURCEOF WATER: D GROUNDWATER D SURFACE WATER D STORAGE

DESCRIPTIONOF THE SOURCE: _
(A spring, well, sump, exempt pond, unnamed stream, etc.)

I) Iffrom surface water, does the water at the proposed diversion location flow into another water body?

DYES 0 SOMETIMES

If sometimes, describe the timeperiod, Between.and _

2) Docs the so.arc ever go dry in the area of the proposed diversion?

CT YES D NO

3) To you· know±zdge, has the requested source ofwater been regulated because of insufficient flow to satisfy existingwater righ's
includiriasrean water rights?

0 NO

-------------------------- ...----
---· -----------

4) Is there sufficient flow at the proposed pointof diversion to satisfy all existingwaer rightand provide the quantityofwater
requested under this application?

DYES 0 NO

5) Did you mcet with st:J"i from another agency to discuss this application?

□YES D NO

Who: Agency: Date: _

6) Is mitigation an option?

O YES 0 NO

IfYES, please explain:-------------------------------

Comments:--------------------------------------

Name: Date: Title: _

WRDContact:

Rcvisc,d · OVJJIOI

Kerry Lefever, Acting InteragencyCoordinator, Water Rights Division
1-800-624-3199ext: 276/Fax: 503-378-6203 /e-mail: Kcry.ALEFEVER@wrd.or.state.us



regon Water Resources Department
Commerce Building
158 12th Street NE

Salem, OR97301-4172
(503) 378-3739

FAX (503) 378-8130

JohnA. Kituhaber,M.D., Governor

January 19, 2001

OREGON PARKS AND RECREATION DEPARTMENT
do MICHAEL CARRI ER
1115 COMMERCIAL STREET NE, SUITE 1
SALEM, OREGON 97301-1002

Reference: lnstream water rights in the Malheur Lake Basin,
Application Files 84562 and 84563

Dear Oregon Parks and Recreation Department:

This document, called an "Initial Review", is to inform you of the potential limitations to
your proposed instream water right and to describe some of your options. Based on the
information you have supplied, the Water Resources Department has made several
determinations:

The referenced applications are complete and not defective.

The proposed use is not prohibited by law;

The instream use is allowed under OAR 512, the Malheur Lake Basin Program;

1. Application File #84562

The priority date for this instream water right application is October 17, 2000.

HOME CREEK, tributary to GARRISON LAKE

From HOME CREEK at UPPER CROSSING being in the SE NWof SECTION 24, T. 35
S, R. 32 E, WM; downstream to the intersection of HOME CREEK and the PROPOSED
STEENS MOUNTAIN WILDERNESS AREA BOUNDARY being the west quarter section line
of the SE NE of SECTION 10, T. 35 S,R. 32 E, WM.

a. The amount of water requested_for instream use:

JAN FEB
4.0 7.0

MAR APR MAY JUN JUL
17.0 36.0 53.0 31.0 8.0

AUG SEP OCT NOV DEC
4.0 4 .0 4.0 3.0 3.0



' ..

b. The amount of water available,_in the appropriate reach, at a 50 % exceedence level:;

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.05 17.4 35.6 53.2 31.1 8.39 3.58 3.03 3.15 2.83 2.91

C. Allowable water use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

2. Application File #84563

The priority date for this instream water right application is October17, 2000.

THREEMILE CREEK, tributary to GARRISON LAKE

From the intersection of THREEMILE CREEK with the west section line of Section 21, T. 35
S, R. 32 E, WM; downstream to the intersection of THREEMILE CREEK with Highway
205, being in the NW¼ of the NW¼ of Section 25, T. 35 $, R. 32 E, WM.

a. The amount of water requested for instream use;

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
5.0 6.0 8.0 12.0 12.0 7.0 5.0 4.0 4.0 4.0 4.0 5.0

b. The amount of water available. in the appropriate reach, at a %50 exceedence level:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.33 4.25 4.29 4.40 4.62

C. Allowable water use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

NOTE: Exceptions to the instream water right flows are likely to appear on the certificate if
one is issued. The Department is working on the exact wording of the conditions. The
conditions are likely to allow some amount of additional appropriations for human and
livestock consumption.

Your applications can be moved to the next phase of the water rights application review
process.

Page 2
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Please reference the application number when sending any correspondence regarding the
conclusions of this initial review. Comments received within the comment period, will be
evaluated at the next phase of the process.

At this time, you must decide whether to proceed or to withdraw your applications as
described below.

Withdrawal:

If you choose not to proceed, you may withdraw your application. To accomplish this you
must notify the Department in writing by March 2, 2001. For your convenience you may
use the enclosed "STOP PROCESSING" form.

To_Proceed With Your Application;

If you choose to proceed with the applications, you do not have to notify the Department.
Your applications will automatically be placed on the Department's Public Notice to allow
others the opportunity to comment. After the comment period, the Department will
complete a public interest review and issue a proposed final order.

If you have any questions:;

If you have any questions concerning your applications for instream water rights, please
feel free to contact Jake Szramek at (503) 378-8455, extension 274, or toll free in Oregon
at 1-800-624-3199, extension 274. Please remember to have your application number(s)
available if you decide to call.

Water Rights Speci' ist

cc: Eastern Regional Manager, Watermaster District #10, Water Availability Section

enclosures: Stop Processing Form
Flow Chart Water Rights Process

Page 3
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NATURAL STREAMFLO FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE
Time: 11:22

Exceedance Level: 50
Date: 10/16/2000

Stream: DRY CR @ mouth
WAB IO I: 31200801 i WABS ABOVE: 0

-----------------------------------------------------------------------------------------------
MO WAB IO i 31200801 Sum Upstream WABs Difference Difference

Flow CM £ Ann Flow CSM £ Ann Flow CSM $ Ann with 506 Flow
--------------------------------------------------------------------------------------------

1 1.25 .04 2.0 .00 .00 .0 .00 .00 .o .00
2 3.33 .10 5.2 .oo . 00 .0 .oo .00 .0 .00
3 12.30 .38 19.3 .00 .00 .0 .00 .oo .o .oo
4 27.10 .84 42.5 . 00 .00 .0 .00 .oo .0 .00
5 13.10 .41 20.5 .00 .00 .o .00 .00 .o .00
6 3.32 .10 5.2 .00 .00 .0 .oo .00 .0 .00
7 .86 .03 1.4 .00 .00 .o .oo .00 . 0 .00
8 .47 .01 .7 .00 .00 .0 .00 .00 . 0 .00
9 .37 .01 .6 .00 .00 .o .00 .00 . 0 .oo

10 .44 .01 .7 .00 .00 .0 .00 .00 .0 .00
11 .42 .01 .7 .00 .00 .o .00 .00 .0 .00
12 .87 .03 1.4 .00 .00 .0 .00 .00 .0 .00

Area 32.27 .00 .00
Relief 1110.00 .00 .00
Slope 2.75 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 .00

Stream: HOME @ mouth
WAB ID H: 31200802 i WABS ABOVE: 0

MO WAB ID # 31200802
FIOw CSM $ Ann

Sum Upstream WABs
Flow CSM Ann Flow

Difference Difference
CSM i Ann With 50%8 Flow

-----------------------------------------------------------------------------------------------
l 3.49 .10 2.0 .00 .00 .0 .00 .00 .0 .00
2 7.05 .19 4.1 .00 .oo .o .00 .00 .0 .oo
3 17.40 .47 10.1 .00 .00 .0 .00 .00 .0 .oo
4 35.60 .97 20.7 .00 .00 .0 .00 .00 .0 .00
5 53.20 1.45 31. 0 .00 .00 .o .00 .00 .0 .00
6 31.10 .85 18.1 .00 .00 .0 .00 .00 .0 .00
7 8.39 .23 4.9 .00 .00 .o .00 .00 .0 .00
8 3.58 .10 2.1 .00 .00 .0 .00 .00 .o .00
9 3.03 . 08 1.8 .00 .00 .0 .00 .00 .0 .00

10 3.15 .09 1.8 .00 .00 .o .00 .00 .0 .oo
11 2.83 .08 1.6 .00 .00 .o .00 .00 .0 .oo
12 2.91 .08 1.7 .00 .00 .o .00 .00 .o .00

-----------------------------------------------------------------------------------------------
Area 36.66 .00 .00
Relief 2870.00 .00 .00
Slope 6.67 .00 .00
Elevation 6430.00 .00 .00
MAP 26.80 .00 .00
Jan Min T 12.40 .00 .00
Jul Min T 41.10 .00 . 00
Yield 19.80 .00 .00



Stream: THREEMILE CR e mouth
WAB ID i: 31200803 I WABS ABOVE: 0

-----------------------------------------------------------------------------------------------
MO WA ID i 31200803 Sum Upstream WABs Difference Difference

Flow CSM % Ann Flow CSM £ Ann Flow CS 6 Ann With 50% Flow
-----------------------------------------------------------------------------------------------

1 4.85 .54 6.5 .00 .00 .o .00 .00 .o .oo
2 5.66 .63 7.6 .00 .00 .0 .00 .00 .o .oo
3 7.89 .88 10.5 .00 .00 .0 .00 .00 .o .00
4 11.50 1.28 15.4 .00 .00 .0 .00 .00 .o .00
5 11.40 1.27 15.2 .00 .00 .0 .00 .oo .o .00
6 6.89 .77 9.2 .00 .00 . 0 .00 .00 .0 .00
7 4.74 .53 6.3 .00 .00 .o .00 .oo .o .oo
8 4.33 .48 5.8 .00 .00 .0 . 00 .oo .o .oo
9 4.25 .47 5.7 .00 .00 .0 .00 .oo .o .oo

10 4.29 .4 5.7 .00 .00 .0 .00 .00 .o .oo
11 4.40 .49 5.9 .00 .00 .0 .oo .00 .0 .00
12 4.62 .52 6.2 .00 .00 .o .00 .00 .0 .oo

Area 8.96 .00 . 00
Relief 1600.00 .00 .00
Slope· 8.59 .00 .00
Elevation 6170.00 .00 .oo
MAP 23.90 .00 .00
Jan Min T 12.50 .00 .00
Jul Min T 41.60 .00 .00
Yield 39.50 .00 .00

Stream: SIXMILE CR ? mouth
WAB ID H: 31200804 # WABS ABOVE: 0

MO WAB ID 4 31200804 Sum Upstream WABs Difference Difference
flow CSM £ Ann FIO CSM ' Ann Flow CSM \ Ann With 506 flow

---------------------------------------------------------------------------------------------
l .57 .15 3.9 .00 .00 .o .00 .00 .o .00
2 1.00 .26 6.9 .00 .00 .0 .00 .00 .o .oo
3 1.96 .51 13.5 .00 .00 . 0 .00 .00 .0 .00
4 3.27 .86 22.5 .00 .00 . 0 .00 .00 .0 .00
5 4.10 1.07 28.2 .00 .00 .o .oo .00 . 0 .00
6 1.87 .49 12.9 .00 .00 .o .00 .00 . 0 .00
7 .49 .13 3.4 .00 .00 .0 .00 .oo . 0 .oo
8 .20 .05 1.4 .00 .00 .0 .00 .00 .o .oo
9 .17 .04 1.2 .00 .00 .o .00 .00 . 0 .oo

10 .18 .05 1.2 .00 .00 .o .oo .00 .0 .00
11 . 30 .08 2.1 .oo .00 .o .oo .00 .0 .00
12 . 42 .11 2.9 .oo .00 .o .oo .00 .0 .00

------------------------------------------------------------------------------------------------Area 3.82 .oo .oo
Relief 1840.00 .oo .00
Slope 12.30 .00 .00
Elevation 6000.00 .00 .00
MAP 24.70 .00 .00
Jan Min T 13.40 .00 .00
Jul Min T 42.50 . 00 .00
Yield 17.43 .00 . 00
--- ---------- -------------------------------------------------------------------------
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Form 2 - Lower Columbia/Statewide

ODFW DIVISION 33 APPLICATIONREVIEW SHEET W · Bcv..112<.$
Recommendations for Water Right Applications that may affect the Habitat ofSensitive, Threatened or Endangered Fish

I /_ , / Species, OAR 690-33-3 l0 through 340. ·

»e. '/2/ol us peace».../z3/oy•sew_I2-s42/,-«/s63
4can.on. Koy [s _ Ktc pet
l) Will the proposed use occur in an area that may affect the essential habitat ofsensitive, threatened; or endangered fish
species? [690-33-330( I)]

woers .[ka-.d7cf, s@$} mer» re«
@dl i«tao

IF ANSWER TO QUESTION (I) IS YES, CONTINUE ON THIS PAGE TO QUESTION (2),

IF ANSWER IS NO, FILL OUT PUBLIC INTEREST REVIEW SHEET ('jJ"' (PAGE 2)

What stage or value is at risk (circle all that apply): Spawning, Incubation, Rearing, Passage, Habitat Value

2) Will the proposed use result in a LOSS in the essential habitat ofTHREATENED OR ENDANGERED SPECIES or a
NET LOSS in the habitat ofa SENSITIVE SPECIES?

66/ vEs
A) Standard ofNETLOSS applies to sensitiv~ies statewide. (690-33-330(2)(a)]
B) Standard ofLOSS applies to Tor E species outside the Columbia Basin. (690-33-330(2)(b)J

3) Can conditions be applied to mitigate the impact to the essential habitat ofa S, TorE species?
NO I YES [690-33-330(3)1

Which conditions are recommended? _

(Try to select conditions from the Menu ofConditions)

4) Ifconditions cannot be identified to offset impacts to the essential habitat ofS, T or E species, would theproposed use
harm the species?

NO I YES (690-33-330(4)]

IfYES, please explain: _

ODFW RECOMMENDATION:

Approval with fishery conditions.

Approval without fishery conditions.

Denial.

WRD Contact: Brendalee S. Wilson, InteragenyCoordinator/Policy Analyst, Water Rights Division
1-800-624-31 99 ext: 276 / Fax: 503-378-6203 I e-mail: brendalee.s.wilson@wrd.state.or.us

Revised: 1/19/OI



DEQ Nt"ch.o/$
DIVISION 33 APPLICATION REVIEW SHEET

Recommendations for Water Right Applications that may affect the Habitat ofSensitive, Threatened or Endangered Fish

I/_
1
/ • Species, OAR 690-33-310 through 340. Ji

Date:~ 2ldayDeadlineDate: i/-z_3/o I Application# /C;J-<ll/-<:?b z_/ Is -<lLf::;63
Applicant's Name: Q f-1:::f:-; e-N f~5 t:c[ f2-t;e, pef> I
I) Does the proposed use comply with state and federal waler quality standards?

IfNO, how? _

I) If the answer to question (I) is YES, will the prop~se still result in a diminution ofwater quality for the habitat of
sensitive, threatened or endangered species? ~/ YES

IfYES, how? _

2) Can conditions be applied to mitigate the impact ofthe use? NO I YES

Which conditions are recommended?---,.,..d-vlb~.........-~n~M&/'-=--=--"+----------

(Try to select conditions from the Menu ofConditions)

4) If conditions cannot be identified to offset impacts, would the proposed use harm the species?

IfYES, please explain:----------------------~..........

RECElVED
JAN 3 0 2001

Eastern Region - Beno

""4EcEIVED
16200l

0nCES DEPT.ATEBhF--{ONSALEM.
DEQ RECOMMENDATION:r• Approval with conditions.

~ Approval without conditions.

Denial.--

WRDContact: Brendalee S. Wilson, Interagency Coord ator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 I e-mail: brendalee.s.wilson@wrd.or.state.us

Revised: 01/190I



.. . .
RECEIVED
FPLUBLPO»INTERESTREVIEW SHEETFORUSEBY ODFW

WATER RESOURCES DEPT.
A r .SAi EM, OREGON .PP icatron ff Applicant's Name: _

1) Will the proposed use occur in an area that may affect the habitat of fish or wildlife species?

o@ sr p.Alo! na.#, call,o Tact
Other ',---------------------------------

What stage or value is at risk (circle all that apply): Spawning, Incubation, Rearing, Passage, Habitat Value

2) Will the proposed use result in a loss of habitat?@ YES

Page 2

3) Can conditions be applied to mitigate the impact to the loss of habitat? NO I YES

Which conditions are recommended?---------------------

(Try to select conditions from the Menu ofConditions)

4) Ifconditions cannot be identified to offset impacts to the habitat, would the proposed use harm the species?
NO/ YES

IfYES, please explain: _

ODFW RECOMMENDATION:

___ Approval with conditions.

''v-\ ppoval without conditions.

Denial.

'\ "7
ODFW Representative: Name: ( I ;(cr· L,, i :"),t y,'{-'-V::, Dae:.2-(e/et

WRDContact: Brendalee S.Wilson, Interagency Coordinator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 I c-mail: brendalee.s.wilson@wrd.state.or.us

Revised: 12/399



Basin: MALHEUR LAKE
Time: 11:22

NATURAL STREAMFLOW f'OR SELECTED WATERSHEDS

Exceedance Level: 50
Date: 10/16/2000

--------------------------------------------------------------------------------------------------
Stream: DRY CR e mouth
WAE ID ±: 31200801 . WAS ABOVE: 0

--------------------------------------------------------------------------- ---------- - ---
MO WAE ID e 31200801 Sum Upstream WA,BS Difference Difference

Flow CSM 'l: Ann Flo CSM £ Ann Flow CSM 'i, Ann With 50£ Flow
-----------------------------------------------------------------------------------------------

1 1.25 .04 2.0 .00 .00 .o .00 .00 .0 .00
2 3.33 .10 5.2 .00 .00 .0 .00 .00 . 0 .00
3 12.30 .38 19.3 .00 .00 .0 .00 .00 .0 .00
4 27.10 .84 42.5 .00 .00 .0 .00 . 00 .0 .00
5 13.10 .41 20.5 .00 .00 .0 .00 .00 .0 .00
6 3.32 .10 5.2 .00 .00 .0 .00 .00 .o .oo
7 .86 . 03 1.4 .00 .oo .0 .00 .00 .0 .00
8 .47 .01 . 7 .00 .00 .o .00 .00 .o .00
9 .37 .01 .6 .00 . 00 .0 .00 .00 .0 . 00

10 .44 .01 .7 .00 .00 .o .00 .00 .o .00
11 .42 .01 .7 .00 .00 .0 .00 .00 .o .00
12 .87 .03 1.4 .00 .00 . 0 .00 .00 . 0 .00

---------------------------------------------------------------------------------------------
Area 32.27 .00 .00
Relief 1110.00 .00 .00
Slope 2.75 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 . 00 .00

Stream: NOME@ mouth
WA ID R: 31200802 # WABS ABOVE: 0

MO WAB ID ff 31200802 Sum Upstream WABs Difference Oiffecence.[p [ F1ow CsM 8 Ann Flo CSM Ann Flo CS • Ann With 508 Flow
c- ---- :r----------.------------------------------------------------------------------------------
.) 1; 3.49 .10 2.0 .00 .00 .0 .00 .00 .0 .00
7.0 27 7.05 .19 4.1 .00 .00 .0 .00 .00 .0 .oo
17,0 3/7 n.4o .n 10.1 .oo .oo .o .oo .oo .o .oo
3,5 43 35.60.97 20.7 .00 .00 .0 .00 .00 .0 .00
53.0 553 53.20 1.45 31.0 .00 .00 .0 .00 .00 .0 .00
3).0 63] 31.10 .85 18.1 .00 .00 .0 .00 .00 .0 .00
?073 8.39 .23 4.9 .00 .00 .0 .00 .00 .0 .00
37 8i}, 3.58 .10 2.1 .00 .00 .0 .00 .00 .o .00
3.0 9 4' 3. 03 . 08 1. 8 . 00 . 00 . 0 . 00 . 00 . 0 . 00254 5 t: # : ± ± : E.S 12 2.91 .o8 1.7 .00 .00 .0 .00 .0o .o .90

Area
Relief
Slope
Elevation
MAP
Jan Min T
Jul Min T
Yield

36.66
2870.00

6.67
6430.00

26.80
12.4O
41.10
19.80

.00 .00

.00 .00

.00 .oo

.oo .oo

.00 .00

.00 .00

.00 .00

.00 .00
--­



pp# Basin Source
(CONTD)

Quantity Ose Cntv/Priority Pod Vicinity Name/Address

June 25, 2002

Stage/Status

INSTREAM WATER RIGHT APPLICATION

APP # BASIN SOURCE COUNTY & PRIORITY DATE APPLICANTNAME &ADDRESS

IS- 84562 12 HOME CREEK> HARNEY OREGON DEPT OF PARKS & REC
CATLOW VALLEY 10/17/2000 1115 COMMERCIAL ST NE, SUITE 1

SALEM, OR 97301-1002

USE: Providing required stream flow for recreation and scenic attraction.

REACH
LOCATION: Home Creek from Upper Crossing (SE 1/4 NW 1/4, Section 24, T35S, R321/2E, W.M.); to the boundary of the Steens Wilderness Area
boundary (SE 1/4 NE 1/4, Section 10, T35S, R32E, W.M.)

PROPOSED
QUANTITYALLOWED:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

4.0 7.0 17.0 36.0 53.0 31.0 8.0 4.0 4.0 4.0 3.0 3.0

Page 8 of 24



INVOICE#

PERMIT

APPLICATION

158 12TH ST. N.E.
SALEM, OR 97310-0210

378-8455 1 378-8130 (FAX)

STATE OF OREGON
WATER RESOURCES DEPARTMENT

54302

RECEIVED FROM:/hLl-I.e
BY:

RECEIPT#

TRANSFER

CASH:□ CHECK: /J OTHER: (IDENTIFY)

4z4/e [J TOTAL REC'D I s.So .ca
WRD MISC CASH ACCT

ADJUDICATIONS

PUBLICATIONS/ MAPS

----OTHER: (IDENTIFY)

I REDUCililGN OF EXPEN5_E
[s

VOUCHER#

CASH ACCT.

(IDENTIFY)____ OTHER:

PCA AND OBJECT CLASS
[0427 WRD OPERATINGACCT

MISCELLANEOUS
0407 COPY & TAPE FEES

0410 RESEARCH FEES

0408 MISC REVENUE: (IDENTIFY)

(New) TC162 DEPOSIT LIAB. (IDENTIFY)

EXAM FEE RECORD FEE

s 0202 s
s 0204 s
s 0206 s
EXAM FEE LICENSE FEE

R $ 0219 s
0220 s

kegest Ba Gkdq 75b0.o(IDENTIFY)OTHER

WATER RIGHTS:

0201 SURFACE WATER

0203 GROUND WATER
0205 TRANSFER

WELL CONSTRUCTION

0218 WELL DRILL CONSTRUCT0
LANDOWNER'S PERMIT

0437
0211
0210

[53g
1302

WELL CONST. START FEE
WELL CONST STARTFEE
MONITORINGWELLS

OTHER (IDENTIFY)

LOTTERY PROCEEDS
LOTTERY PROCEEDS

s
s

[s
10467 HYDROACTIVITY LIC NUMBER -
0233 POWER LICENSE FEE (FW/WRD) 7 I0231 HYDRO LICENSE FEE (FWNWRD)

•HRDROAPPLICATION [s

cs402 /le.C...LL
Distribution-Whi te Copy-Customer, Yellow Copy-Fiscal. Bluo <::opy -File . Butt &,py-i=oscal



INVOICE /I _158 12TH ST. N.E.
SALEM, OR 97310-0_210

378-8455 / 378-8130 (FAX)

STATE OF OREGON
WATER RESOURCES DEPARTMENT

54302RECEIPT#

TRANSFER

CASH:□
CHECK: # OTHER: (IDENTIFY)

53z±2 ] rota Eco [5.S

____ OTHER: (IDENTIFY)

[REDUToN OF EXPENSE

____ OTH_ER:

[0417 WRD MISC CASH ACCT
ADJUDICATIONS

PUBLICATIONS I MAPS

(IDENTIFY)

CASHACCT.

RECORD FEE.

s
s
s0202

0204
0206

VOUCHER

EXAM FEE

s
s
s
] EXAMFEE

s 0219

LANDOWNER'S PERMIT 0220

omen oeme[astFoeslday

PCA AND OBJECT CLASS
[0427 WRD OPERATING ACCT

MISCELLANEOUS
0407 COPY & TAPE FEES

0410 RESEARCH FEES

0408 MISC REVENUE: (IDENlllFY)

(New) TC162 DEPOSIT LIA. (IDENTIFY)

WATER RIGHTS:

0201 SURFACEWATER

0203 GROUND WATER

0205 TRANSFER
WELL CONSTRUCTION

0218 WELL DRILL CONSTRUCTOR

[s
LIC NUMBER

$

$WELL CONST STARTFEE
MONITORINGWELLS

OTHER (IDENTIFY)

LOTTERYPROCEEDS

0437 WELL CONST.START FEE

0467

1302

0233

0231

0211
0210

HRDROAPPLICATION [S

[053
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INVOICE//, --=~-158 12TH ST. N.E.
SALEM, OR 97310-0210

378-8455 / 378-8130 (FAX)

.... fut&c/le €> 8/s2-­sir r dnc6 .
WATER RESOURCES DEPARTMENT

RECEIPT~ 54153

RECEIVED FROM: K~.r~.::1.- /cJ s_ t%k,K I rn APPLICATION

PERMITSY: 1/J1 tY, r-. e...... 7 /,.,('6. w:..,
TRANSFER

CASH:

□
CHECK: # OTHER: (IDENTIFY)

33a:] TOTALREC1.D I s3'1.52..

==--- OTHER: (IDENTIFY)

____ OTHER:

[417 WRDMISC CASH ACCT
ADJUDICATIONS

Pl!JBLICATIONS/MAPS

(IDENTIFY)

V UCl-tER #

CAS_H AGCT.I REDl!J€1iLON ©f EXPEN°sE

PCAAND OBJECTCLASS
042i7 WRD OPERATING ACCT

MISCELLANEOUS
0407 COPY& TAPE FEES

0410 RESEARCH FEES

0408 MISC REVENUE: (IDENTIFY)

!New) TC162 DEPOSIT LIAB. (IDENTIFY)

WATER RIGHTS:

Q201 SURFAGE:WATER

0203 GROUND WATER

0205 TRANSFER
WELL CONSTRUCTION

0218 WELL 0RILL CONSTBUGJ:QR
LANDOWNER'S PERMIT

EJtAM FEE:

s
s
s

EXAM FEE

s

0202

0204

0206

0219

0220

[s

s,:J ';,S...L
s/0.o o
s
s

.. .

IRE€0R!Y'F.EE

s
s
s
LICENSE FEE

$

s
____ OTHER

WELL CONST.START FEE]"0437
0211
0210

[539

WELL CONST STARTFEE
M0NITORINGWELLS

©THEA (l0ENTIFY)
LOTTERY PROCEEDS

s
s

1302 LOTTERY PROCEE0§)

HRDROAPPLICATION

REC::EIPT !I54153

u"'467
0233

0231

HYDROACTIITY
POWER UGENSEFEE(F.WIWRD)

l'til'iDR© L!IGENSEFEE (FW/Wfil0)

LICNUMBER

Distribution-White Copy-Customor, Yellow Copy-lsiscal, Btuo eopy-Flle. Bu!I eopy,-A:s_c;al
'"'=



INVOICE-# _

TRANSEER

158 12TH ST. N.E.
SALEM, OR 97310-0210

378-8455 / 378-8130 (FAX)

STATE OF OREGON
WATER RESOURCES DEPARTMENT

54153

RECEIVED FROM:Ella=E'f,Dirr­
BY:

RECEIPT#

[s

[s37.52

VOUCHER

CASHACCT.

(IDENTIFY)

lo42iii
PCA ANDOBJECTCLASS

ADJUDICATIONS

PUBLICATIONS / MAPS

____ OTHER:

[o417

----OTHER: (IDENTIFY)

I REDUCT.10..N OF EXP-ENSE

CASH:□

MISCELLANEOUS
0407 COPY &TAPE FEES

0410 RESEARCH FEES

0408 MISC REVENUE: (IDENTIFY)

(New) TC162 DEPOSIT LIAS. (IDENTIFY)

WATER RIGHTS:

0201 SURFACE WATER

0203 GROUND WATER

0205 TRANSFER
WELL CONSTRUCTION

0218 WELL DAILL CONSTRUCTOR

LANDOWNER'S PERMIT

EXAM FE
s
s
$

EXAMFEE
s

0202
0204

0206

0219

0220

s
s
s
s
REconFEE

$

$

$
LICENSE FEE

$

s
OTHER (IDENTIFY)

0437 WELLCONST.START FEE
0211 WELL CONSTSTARTFEE $ [e;]0210 MONITORINGWELLS $ CARJ?J!.

OTHER (IDENTIFY)

[@53@ LOTTERY PROCEEDS
1302 LOTTERY PROCEEDS [s
1®67 HYDRO ACTIVITY LIC NUMBER

0233 POWER LICENSE FEE (FW/WAD) I: I0231 HYDRO LICENSE FEE (FW/WAD)

[s

onreo.I'I6Io

____ HRDROAPPLICATION

RECEIPT#54153
Dlstrlbutlon•Whilo Copy-Customer, YelowGopy-Flscol, Blue Copy•Fllo, Bulf eopy,Flscal



CIIY:

WATER RESOURCESDEPARTMENT
zll2
' '

ZIP:
· PIES

(AGENCYASSlSIED COPIES)

COPY Sl.00 MINIMUM­ S2.00

(SELF SERVICE COPIES)

(FOREACHADDIDONAL COPY)

ts± 7.S3

TOTAL NUMBER OFCOPIES MADE

]-20 COPIES @ S2.00 MINIMUM• S?QQ

(Foreach addicilODII copyover20)
______ COPIES

@ S0.10

TOTAL
POBLJCAJJONS

(NAME ANDCHARGE SHOOLI>APP.EAR ON POBUCATIONS)

NAMEOFPUBLICATION , AMOUNT COPIES
@ x

NALE OEPUBLICATION

NAMEQFPUBLJCATIQN @ x

TOTAL

,S:: RESEARCH
HOURS $20.00

DATACENIE
STAFF TIME:

HOURS @ $20,00

PAPER.MEDIA CHARGE:
FIRSTPAGE @ Sl.00

(FOREACHADDITIONAL COPY)

COPIES @ SOJO

DISKETIEMEDIA CHARGE:

DISKS @ $5.00

POSTAGEAlmBANDUNG

SI OQ

/0.a

IgIA.
J9IAL9fAllcCHARQl?Sltl!C§MPcc«Gin5O

,.



RONALD S YOCKIM, ATTORNEY AT LAW
(541)957-5900
PO BOX 2456

ROSEBURG, OR 97470-0511 Daa 7//5/02y

6122
96-505/1232

41

1-866-4UMPQUA
(l-866-48 6-7782)

- For _

:
GUARIIIANOSAfl!TYY1'1Ul',Vll<l\1l

/



548 S.E. Jackson
Suite #7
P.O. Box 2456
Roseburg, Oregon 97470

RONALD S. YOCK.IM
Attorney at Law

July 9, 2002

RECEIVED
JUL 1 0 2002

WATER REUURCES DEPT.
SALEM, OREGON

(541) 957-5900
FAX(641) 957-5923

Dwight French
Water Right Section Manager
Oregon Water Resources Department
158 12th Street NE
Salem, OR 97310

Re: Home Creek and Threemile Creek
Instream Water Right Applications

Dear Mr. French:

Harney County Court has requested that I review the Instream Water
Right Applications and Proposed Final Order for Instream
Application IS 84562 and Instream Application IS 84563. To assist
in my review of these documents, I would appreciate it if you could
send me copies of the supporting documents submitted by the
application "Recreation Flow Requirement Methodology for Home
Creek, Tributary to Garrison Lake, Harney County, Oregon" and
"Recreation Flow Requirement Methodology for Threemile Creek,
Tributary to Garrison Lake, Harney County, Oregon."

I would also appreciate copies of any water availability tables or
analysis prepared by the Water Resources Department on these two
applications.

Your prompt attention to this matter would be appreciated. If you
have any questions, please don't hesitate to contact me.

Sincerely,

Ronald

RSY/bg

Yockim

cc: Harney County Court



December 14, 199

OREGON ADMINISTRATIVE RULES
WATER RESOURCES DEPARTMENT

CHAPTER690
DIVISION 512

MALHEUR LAKE BASIN PROGRAM PROVISION

[ED. NOTE: This Division was renumbered from OAR 690-080 by WRD 23-1990, f. & cert. et.
12-14-90

Water Availability
690-512-040 (1) Except as provided in section (3) of this rule, the Department shall not accept an

application for permit, or issue a permit, for any use of surface water, or ofgcsundwater the use of which
has the potential to substantially interfere with surface water, in the Malheur Lake Basin unless the
applicant shows, by a preponderance of evidence, that unappropriated water is available to supply the
proposed use at the times and in the amounts requested. The evidence provided shall be prepared by a
qualified hydrologist or other water resources specialist and shall include:

(a) Streamflow measurements of gage records from the source or, for use of groundwater, the stream
in hydraulic connection with the source; or

(b) An estimate of water availability from the source or, for use of groundwater, the stream in
hydraulic connection with the source which includes correlations with streamflow measurements or gage
records on other, similar streams and considers current demands for water affecting the streamflows.

(2) The criteria used in determining if the use of groundwater has the potential to substantially
interfere with surface water shall be those established in OAR Chapter 690, Division 9.

(3) This rule shall not apply to issuance of:
(a) Instream water rights;
(b) Permits for storage ofwater between March 1 and May 31 if the application is not required lo be

referred to the Commission under OAR 690-11-080(2)(a)(C); or
(c) Permits for use of water legally stored.

Stat. Auth.: ORS 536.300 & 536.340
Hist.: WRD 23-1990, f. & cert. ef. 12-14-90

ication No. /so
Permit No.
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Recreation Site~

t

ghep±#f±
I
I

RIMS & LEDGES

CATTLEGUARD & FENCE

MINE & QUARRY

GATES

JULY 1 - OCT. 15

MAY 1 - DEC. 31

;SJ
, t

PAVED 4+uuu
GRAVEL )( )=:( )(

DIRT $

&~~ ROADS OPEN YEAR LONG

py
C.lr:--,

I!....£. ..J

• Fish Lake- 20 camp units
8 picnic units

• Page Springs - 15 camp units
8 picnic units

• Jackman Park-4 camp units*

All sites havefireplaces, toilets, and garbagedisposal
facilities. Trailer hookups, showers, or electricity are "?'Z (c.
not available. -,'r5°

*No garbage disposal facilities - pack in - pack out \ 6 '=•I

BLM

STATE

JWNE 15 - ©CT. 3'1i.
.. S CLOSED PERMANENTLY



Oregon
John A.Kitzhaber, M.D., Governor

Parks and Recreation Department
Office of the Director

1115 Commercial St. NE

RECEIV. E-D Salem, OR 97301-1002
(503) 378-5019

FAX (503) 378-8936

January 18, 2002

Paul Cleary, Director
Oregon Water Resources Department
158 12th St NE
Salem OR 97310

Dear Paul,

JAN 1 7 2002
WATER RESOURCES DEPT

SALEM, OREGON

RECEIVED
OVER THE COUNTER

C.las

Oregon Parks and Recreation Department filed instream water right applications on
Home Creek and Threemile Creek in Harney County on October 17, 2000. We filed
these applications at Governor Kitzhaber's direction as part of the state's contribution to
resource protection in the recently designated Steens Mountain Cooperative
Management and Protection Area and Steens Mountain Wilderness Area. Enclosed, in
support of our filings, is the recreation flow requirement methodology documentation for
Home and Threemile Creeks.

Dave McAllister, Director Habitat Division, Oregon Department of Fish and Wildlife,
wrote to you on June 13, 2001, supporting our instream water right filings on Home and
Threemile creeks. Dave commented, in his letter, on ODFW's partnership with the
Roaring Springs Ranch to improve habitat for redband trout and Catlow tui chub in
Home and Threemile creeks. Dave requested the downstream terminus of the
Threemile Creek instream flow reach be moved from the Highway 205 crossing,
upstream to the wilderness area boundary to avoid inclusion of the Roaring Springs
Ranch diversion works on Threemile Creek. Accordingly, please note on page 4 of the
Threemile Creek documentation, we propose a change in the downstream terminus of
the protected reach. If we need to file a revised application to accomplish this change,
please advise me.

If you have questions about the enclosed materials, please don't hesitate to contact me
or Steve Brutscher of my staff. Steve can be reached at 503.378.4168 x 235.

Sincerely,

Michael Carrier
Director

Enclosures
WATER RESOURCES DEP

SALEM, 0R



Oregon
John A. Kitzhaber,M.D.. Governor

Parks and Recreation Department
Office of the Director

1115 Commercial St. NE

RECEIVED
Salem, OR 97301-1002

(503) 378-5019
FAX (503) 378-8936

January 18, 2002

Paul Cleary, Director
Oregon Water Resources Department
158 12th St NE
Salem OR 97310

Dear Paul,

JAN 1 7 2002
WATER RESOURCES DEPT

SALEM, OREGON

For 73410-0846

Oregon Parks and Recreation Department filed instream water right applications on
Home Creek and Threemile Creek in Harney County on October 17, 2000. We filed
these applications at Governor Kitzhaber's direction as part of the state's contribution to
resource protection in the recently designated Steens Mountain Cooperative
Management and Protection Area and Steens Mountain Wilderness Area. Enclosed, in
support of our filings, is the recreation flow requirement methodology documentation for
Home and Threemile Creeks.

Dave McAllister, Director Habitat Division, Oregon Department of Fish and Wildlife,
wrote to you on June 13, 2001, supporting our instream water right filings on Home and
Threemile creeks. Dave commented, in his letter, on ODFW's partnership with the
Roaring Springs Ranch to improve habitat for redband trout and Catlow tui chub in
Home and Threemile creeks. Dave requested the downstream terminus of the
Threemile Creek instream flow reach be moved from the Highway 205 crossing,
upstream to the wilderness area boundary to avoid inclusion of the Roaring Springs
Ranch diversion works on Threemile Creek. Accordingly, please note on page 4 of the
Threemile Creek documentation, we propose a change in the downstream terminus of
the protected reach. If we need to file a revised application to accomplish this change,
please advise me.

If you have questions about the enclosed materials, please don't hesitate to contact me
or Steve Brutscher of my staff. Steve can be reached at 503.378.4168 x 235.

Sincerely,

Michael Carrier
Director

Enclosures

I



•

regon Parks and Recreation Department
Office of the Director

1115 Commercial St.NE
Salem, OR97301-1002

(503) 378-5019
FAX (503) 378-8936

JohnA. Kitzbaber, M.O., Governor

July 24, 2001

Paul Cleary, Director
OregonWater Resources Department
158 12" St NE
Salem OR 97310

Dear Paul,

Oregon Parks and Recreation Department filed instream water right applications
on Home Creek and Threemile Creek in the Malheur Lake Basin on October 17,
2000. The Water Resources Department assigned application file numbers
84562 and 84563 to the Home Creek and Threemile Creek applications
respectively. Please place applications 84562 and 84563 on administrative hold
pending our further notice. I understand the administrative hold will expire in 180
days unless extended for good cause shown.

Sincerely,

«el@
Michael Carrier
Director

Q:\lnstream WaterRights\Home Creek Admin Hold Rqst 7_24_2001.d0c

Fern73410-0846

RECEIVED I
JUL 2 6 2001

J
WATER RESOURCES DEPT'

SALEM, OREGON



Oregon Parks & Recreation Department
1115 Commercial Street NE Suite 1
Salem, Oregon 97301-1002

73410-0900

PAUL . RY, DIRECTOR
OR ON WATER RESOURCES DEPARTMENT

./'5 12JH ST NEs

-

11,l,!l,,,l,illill,,, •• ,11,1,,l,,,lll,,,l,,l,l,l,l,l,,l,,,ll,I



4

CIFIC ENVIRONMENTAL ADY ·
{po, ,<gggE.

June 14, 2001

Water Rights Section
Oregon Water Resources Department
158 12" SL. NE
Salem, OR 97301-4172
FAX: (503) 378-2496

Re: Pending Instream Water Right Applications for Home and Threemile Creeks, Malheur
Lake Basin IS 84562 and 84563, Oregon Parks and Recreation Department

To Whom ItMay Concern:

I am submitting these additional public comments to supplement the public comments I
submitted on behalf of the Oregon Natural Desert Association (ONDA) dated May 14, 2001. In
furtherance ofONDA's assertion that the approval of instreamwater rights for Home and
Threemile Creek is in the public interest, I submit the enclosed letter from Governor John A.
Kitzhaber, M.D. to the Departrnent of Parks and Recreation (dated September 29, 2000). In this
letter, the Governor states that the State of Oregon has a public interest obligation to assist in the
protection of federal wilderness areas. The Governor specifically requested that the Department
apply for the in-stream water rights in Home and Threemile Creeks that are the subject of
applications IS 84562 and 84563. The Governor believes protecting these in-stream flows
"could be a significant step in the long-term protocetion of the recreational and scenic
attractionvalues which form the basis of the federal wilderness designation."

Thank you for your careful attention to this matter. I look forward to receiving the
proposed final orders. Should you have any questions that I may address, please, do not hesitate
to call me at the number above.

enclosure

cc: Bill Marlett

Sincerely,

e.oho6
Stephanie M. Parent

RECEIVED
JUN 1 8 2001

WATER RESOURCES DEp
SALEM, OREGON
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Sept.cm~29.2000
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'MikeCan:ier
DepartmentofEaksardRearezrion
J l 15 0,U,alOeXCial Strec!NE
SalemeOli:. 97301-1002

Dt:arMil:c;

TheStecimM~Co0pe:IativeMzm~and.Protec:rian ()(2000 (lLR.-4828) il'I ca.cxwtJy
bdoce -tbl:Utlitod.StmesG:m9X"V If.HJl 4828 bo:;omeslaw, ttvca::tl.l· m o.fthe~ ams oflJotne
Cro:x~ "Ihrcc:mili: Ct=kin.Hamey Caaniywill bedcsi~~wil~'at1:¥.. Thisatta
-illbeknownas the- StccnsMocmnmt Wildern.ess.A.Ics,.. lbe StatesBurcmt Qfuud
Management. in itsproposal to 1he-~ofthe .mt'crior to dc:si~ofthi:rara aswilderness
ide:ntiW anumberofrrration zpd scenic3.'drac:tion~to ·protectedbyw.ilc:knx13s~1$t)dl'lioo. •

I believethe S1are ofOrganlaszphlie interest obligationm axist in the protectionofthe f-deraI..,,-...., i&olificd.DlHlUSZS. ...,.i..ddmond:fi><lionsif caauakc to-
protectionofwildernesshes. Anrberafthesevaluesare topotion ofi1-stunflowsi
Home adThrenileCreelswhere thesecreelstraversede W7deressAra. Asch,Iask
thatyouaid«rulean investigationofshatactionsarcsvlblc ·yurDepartmentunderOrep,ala-ar
thatwoulda;iszin tbeprotectionofthiswildernessara. a 'cularIrequestyourDepartment39ply
fire-•~watt:I'rights-pur:smmMo 0RS5373363)oprotre} ' ses relatingo recreatiocand
scenicattractions. I-srzwatrrightsprotecting loss ()I) ~of.Home i'lll4 'T.bhmmleCro:h
within1ht: S~~ Wiklc:roe£s .Axas ccmldbe- a • , tepithln-tam protectionofhe
rcrestiomaladscenicattactio vahs which forthe basisoft ·federal wikdencss desigrati.

I;imccruinthe scimtifi0 er.wiatiCl?IG wbichwcxcoomplme4by, Departmentofthe Ireriorwill
proividea1'Qbs~pottiol1oflbe docn•'IIQ:'#ati.:-.yoawill 1o dct:t:rn,:io.e lk qmxair;yofwa:tc,--
~10 soppartl!lepub~nseswlrichmc.tStbo ich:ntitied lJl t>cpauwc.:nt»5 upp&ation foran. in-,
streamwaterrightunderstet law. Iwill asktheDepartmentoft Interiortomale their tcl1ical
iDtiln:rladoo availab.Jc toJOU .as 3QOtl aspossible. Iwillalo ask: OregDepartmentofWater
R¢sourcestowork clasclyd ecpcditioasbywithyourDepartnt in thisrgrd

Thankyou foryour inters andassismre.

.IXINR/sm

Seaetazy l:h:tlc~Babbitt
Prul Cleary

STATECAPITOL, SALEM973100370 (09} 370-3111

RECEIVED
JUN 1 8 2001

WATER RESOURCES DEPT.
SALEM, OREGON ·

P'AX (303)~ TTY {!503 ) 378-4859
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Department of Fish and Wildlife
Habitat Division

2501 SW First Avenue
PO Box 59

Portland, OR 97207
(503) 872-5255

FAX (503) 872-5269
TTY (503) 872-5259
Internet www:http:

//www.dfw.state.or.us/

JUN 14 z001
WAIERESOU}

SAL.iit64I

regon
JohnA Kitzhaber, M.D,Governor

June 13, 2001

Paul R. Cleary, Director
Oregon Water Resources Department
Commerce Building
158 12" Street NE
Salem, OR 97301-4172

Regarding: Water Right application files INS-84562 (Home Cr.), INS-84563
(Threemile Cr.)

Dear Mr. Cleary:

By this letter, Oregon Department of Fish and Wildlife (ODFW) supports Oregon
Parks and Recreation Department's (Parks) lnstream Water Right applications
for Home and Threemile creeks in Catlow Valley, Oregon. Our support is based
on providing protection for Catlow Valley Redband Trout and other aquatic life
found in the two stream segments Parks has filed on. Protecting redband trout
was an important goal in the recent creation of the Steens Mountain Wilderness
Area which includes the Home Creek and Threemile Creek watersheds. The
CatlowValley Redband Trout is on ODFW's Sensitive Species List. It is ODFW's
position that the flows requested will provide adequate protection to all life stages
of redbands. This includes· runoffflows with enough velocity to create habitat by
moving bed load, scouring pools, creating jams ofwoody material, and moving
sediments necessary for maintaining fish habitat and associated aquatic life
necessary for maintenance of trout populations.

The red band trout populations in Catlow Valley are found in four disjunct
streams; Home Creek, Rock Creek, Skull Creek and Threemile Creek. ODFW
habitat and fish surveys have found the populations to be naturally small and at
risk. The small populations in Skull Creek and Threemile Creek are protected
under ODFW fishing regulations with both streams closed to all angling. The
other two streams are managed under restrictive bag and tackle regulations.

ODFW is a partner in the Catlow Redband Trout and CatlowTui Chub
Conservation Agreement along with the US Fish and Wildlife Service, Bureau of
Land Management and the Roaring Springs Ranch. The agencies and the ranch
have worked to improve habitat for the two species. Part of the cooperative work
has included renovation of Threemile Creek Reservoir that is privately, owned by
the Roaring Springs Ranch who is cooperatively operating the reservoir to
provide fish rearing. As a partner in the agreement, the ranch has requested
ODFW's support for requesting the lower boundary of the instream water right for
Threemile Creek be moved upstream about ¼ mile from Highway 205 to the



private property-wilderness boundary. With the change, the ranch's irrigation
structure located about 100 yards above the highway would remain outside of the
area protected by the instream water right. The change would not reduce
protection for redband trout. Therefore, ODFW would support a change in the
lower boundary of the Threemile Creek instream water right application upstream
to the wilderness boundary if Parks is amenable.

"±st­
Director, Habitat Division

C: Stacy Davies, Roaring Springs Ranch (Frenchglen)
Oregon Parks and Recreation Department
Miles Brown, U.S. Bureau of Land Management (Hines)
Doug Young, U.S. Fish and Wildlife Service (Portland)

2
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PUBLIC NOTICE OF WATER USE REQUESTS
May 15, 2001

This notice isalso available on our webpageat thefollowing address:
http://.rd.state.or.us/cgi-bin/notices.pl?water_rights

This publication lists recently-filed water use requests and other items or agency activities requiring public
notice. It also describes public comment processes and deadlines. Types ofwater use requests and notices
contained here may include:

• Permit applications/Instream Water Right applications
Requests to use, store, divert or pump surface water or groundwater/Requests made by the state
Departments ofFish & Wildlife, Environmental Quality or Parks and Recreation for water to be used
and kept in-channel.

• Extensions of Time to PerfectWater Rights Permits
Proposed Final Orders regarding requests to extend time limits to fully develop water use projects and
beneficially apply water.

• Limited Licenses
Requests to use water for 5 years or less. Licenses are subordinate to other rights and may be revoked
if a use is found to injure other water right holders.

• Expedited Reservoir Applications (ORS 537.409)
Applications for storage permits for small ponds filed under a simplified review process.
Transfer Applications & Permit Amendment Notices
Requests to change points of diversion or appropriation or places or types of use.

• Transfers within IrrigationDistrict Boundaries (ORS 540.580)
Petitions requesting transfers in place of use within a district's boundaries.

• WaterRight Cancellations
Abandonment ofperfected and developed water rights and requests to cancel all or a portion of rights.

• Proposed Orders on HB 3111 Remapping Petitions
The Director's preliminary decision on petitions submitted by irrigation districts and other qualifying
associations to change water rights to reflect actual usage.

• Applications filed/Registrations Issued for Wetland, Stream, Riparian Enhancement or Storm
Water Management Projects (ORS 537.015)
Applications for water use for special projects and registrations allowing use ofwater while decisions
are reached on pending applications.

• Instream Leases
Short-term leases by water right holders of their water rights for instrearn uses.

• Conservation Plans
Water management and conservation plans submitted by municipalities and agricultural water
suppliers under provisions of OAR Chapter 690, Division 86.

• Hydroelectric Applications, Notice oflnteot, or First-Stage Consultation Document
(H1B 2119)

• Surface Water Registration Statement (SWR) Amendments (0AR 690-028-055(1))
Requests to amend Pre-1909 Surface Water Registration Statements filed pursuant to ORS 539.240,
including amendments in ownership, point of diversion, place of use, and type of use.

Page I of 20



Permit Applications

The following pages of this notice list permit applications that the Oregon Water Resources
Department is evaluating for compliance with state water laws and regulations. Public participatuon
and comment is encouraged. Opportunities for public involvement vary according to the stage of
the permit evaluation.

Initial Review Stage (TR in the "stage" column ofthe permit listing)

The Department has given the applicant the results of an initial review of water use restrictions,
water availability and other limits that affect the agency's decision on whether to issue a permit. The
applicant has asked the agency to proceed to the next stage of evaluation. The Department welcomes
comments from interested persons, agencies and organizations on the proposed water use.

The comment deadline for initial reviews appearing in this public notice is 5pm, Thursday,
June 14, 2001.

Although we cannot respond individually to all comments, each will be considered as the agency
makes its permit decision.

Proposed Final Order Stage (PFO in the "stage" column o.fthe permit listing)

The proposed final order is the Department's preliminary decision on the water use request. Itwill
indicate how the comments received on the application in the first stage were considered. The PFO
documents the agency's decision through specific findings. If appropriate, it includes a draft permit
specifying any conditions or restrictions on the use.

Persons interested in receiving a mailed copy of a PFO must pay a statutorily-required fee of $10.
(Any person paying $10 to receive a PFO by mail will also receive a copy of the Final Order when
it is issued.) PFO's may be viewed for free at the Department's Salem Office or at the district
watermaster office nearest the proposed use.

Those disagreeing with the Department's decision as expressed in the PFO have 45 days to file a
protest.

The protest deadline for proposed final orders appearing in this public notice
is 5pm, Friday, June 29, 2001.

The protest filing fee is $200 for everyone but the applicant. Detailed requirements for filing a
protest will be sent with copies of the PFO. Persons who support the PFO may file a "standing" fee
of $50 to retain the ability to participate in future proceedings relating to an application. Before
participation is allowed, an additional $150 will be required at the time of the proceeding.

Page 2 of 20



HowTo Read the Listing

Applications are organized byOregon's
major riverbasins, as listed below:

. ,.,,. .....

1-NorthCoast
2-Willamette
3Sandy
4-Hood
5-Deschutes
6JohnDay
7-Umatilla

8GrandeRonde
9Powder
10-Malheur
11-Owyhee
12-MalheurL-
13-Goose/Swrune.r
14-Klamath

15Rogue
16. Umpqua
17-S. Coast
IS-Mid Coast
19-Columbia
20-Srake

W.Oinlon... PFO 2

Decision codes:
l pernit may be issued as

requested by applicant
2 p<?nnit may be issued with

appropriateconditions
3 permit unlikely to be issued

Sage of Review:
JR initial review
PO proposed final

order

SENESECTON S,I6S,R<W

Legal description of
general area of use:
"Southeast quarter of
theNortheast
quarter ofSection 9,
Township 16Soulh,
Range 4 Wes"

County of use;
Priority date

Coos
«0.0914/1/1995

Irrigated
acres

Type ofuse
(e.g.: IR-irrigation;
sec codes below)

Unit ofmeasure:
C -cubic [eel per second
G-gallons perminute
A-acre-feet

What it
flows into

The source

G-1234 2 Dry Cr..>Rowc R. 0.50 C 1

Application
number.
G-.groundwater
R- reservoir
S-surface
I-instream

Some commonly-usedType ofUse abbreviations (for definitions, please consultOregon
Administrative Rules Chapter 690, Division 300):

AG-agriculture
CF,Oi,Cl,CR-cranberry uses
CM:-commercial
CS-campground
DI-domestic, ind lawn&-

garden
ON-domestic, ind.

non-commercial
00-<iomestic
OS-domestic/stock
FI-fish
FP--Ere protection
FW-fish&wildlife

GD-group domestic
GR-groundwater recharge
GT-geothermal
IC-irrigation,primary

supplemental
DD,IL-irri gation with

DomesticorLivestock
use, respectively

IM-industrial,manufacturing
IR-irrigation
LSsupplemental irrigation
LV,LW-Uvestock/wildlife
MI--mining

Page 3 of 20

MU-municipal
NU-nursery use
PA-pollution abatement
PW-power
QM-quasi-municipal
RC-recreation
RW-road construction
ST-storage
SW'swimming
TC-temperature control
Wl-wildliJe

l
I



May 15, 2001

hpp# Basin Source Quantity Use Cnty/Priority Pod Vicinity Name/Address Stage/Status
G-15075 2 A WELL>PECAN CR 0.0180 C ID 1.40 Clackamas SESE,SECTION 16 CITY OF LAKE OSWEGO; WALK PFO 2

12/10/1999 T 2S, RlE PO BOX 369
LAKE OSWEGO,OR 97034

G-15194 2 A WELL>MOLALLA R 1. 0000 C ID 40.00 Clackamas NENW, SECTION 26 RICHARD F CHEADLE PFO 2
NU 9/7/2000 T 4S, RlE 28000 S DRYLAND RD

CANBY,OR 97013

G-15227 2 WELL 1>DANIELS CR 0.8275 C QM Lane NWNW, SECTION 35 COUNTRY VIEW ESTATES WATE PFO 2
IR 137.20 10/9/2000 T16S, R3W 91000 RIDGEVIEW RD

WELL 2>DANIELS CR SWNE, SECTION 35 EUGENE, OR 97408
T16S, R3W

WELL 3>DANIELS CR SWSW,SECTION 26
Tl6S, R3W

WELL 4>DANIELS CR SENW,SECTION 35
Tl6S, R3w

ELL 5>DANIELS CR SEN, SECTION 35
T16S, R3W

WELL 6>DANIELS CR SESW,SECTION 26
T16S, R3W

WELL 7>DANIELS CR SWSW, SECTION 26
Tl6S, R3W

WELL 8>DANIELS CR NENW,SECTION 35
Tl6S, R3W

WELL 9>DANIELS CR SWNW, SECTION 36
Tl6S, R3W

WELL lO>DANIELS CR NWNW,SECTION 35
Tl6S, R3W

WELL ll>DANIELS CR SENW, SECTION 35
Tl6S, R3W

WELL 12>DANIELS CR NWNE, SECTION 35
Tl6S, R3W

WELL 13>DANIELS CR NWNW, SECTION 35
Tl6S, R3W

WELL 14>DANIELS CR NWNW, SECTION 35
Tl6S, R3W

WELL 15>DANIELS CR SWNW,SECTION 36
Tl6S, R3W

R-84049 4 S FK MILL CR/CRW C R>MILL 2100.0000 A MU Hood River NENW, SECTION 20 CITY OF THE DALLES PFO 21/21/1999 T lS, RllE 6780 RESERVOIR RD
THE DALLES,OR 97058

S-84050 4 CROW CR RES>S FK MILL CR 2100.0000 A MU Wasco EN, SECTION 20 CITY OF THE DALLES; ANDER PFO 21/21/1999 T 1S, RllE 6780 RESERVOIR RD
THE DALLES,OR 97058

¥
Page 4 of 20 ..
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INSTREAMWATERRIGHT APPLICATION

APP # BASIN SOURCE COUNTY& PRIORITY DATE APPLICANT NAME & ADDRESS

IS- 84562 12 Home Cr> Harney Oregon Parks & Recreation Dept
Garrison Lk 10/17/2000 c/o Michael Carrier

1115 Commercial St NE, Suite 1
Salem, OR 97301-1002

USE: Instead Water Right to benefit public uses, which includes recreation and scenic attraction.

REACH
LOCATION: From Home Creek at Upper Crossing being in the SE 1/4 NW 1/4 ofSection 24, T. 35 South, R. 32 E, WM;

downstream to the intersection ofHome Creek and the proposed Steens Mountain Wilderness area boundary being the
west quarter section line ofthe SE 1/4 NE 1/4 ofSection 10, T. 35 South, R. 32 E, WM.

PROPOSED
QUANTITY ALLOWED:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

page 5.5 0f20

\.
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INSTEAD WATERRIGHT APPLICATION (Contd,)

APP BASIN SOURCE COUNTY& PRIORITYDATE APPLICANTNAME& ADDRESS

IS- 84563 12 Threemile Cr> Harney Oregon Park & Recreation Dept
Garrison Lk 10/17/2000 c/o Michael Carrier

1115 Commercial St NE, Suite 1
Salem, OR 97301-1002

USE: Instead Water Right to benefit public uses, which includes recreation and scenic attraction

REACH
LOCATION: From the intersection ofThreemile Creek with the west section line of Section 21, T. 35 South, R. 32 East,WM;

downstream to the intersection ofThreemile Creek with Highway 205, being in the NW 1/4 of the NW 1/4 ofSection
25,T. 35 South, R. 32 E, WM.

PROPOSED
QUANTITYALLOWED:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

page 5.75 of20



Oregon Fish and Wildlife Office
2600 S.E. 98th Avenue, Suite 100

Portland, Oregon 97266
(503) 231-6179 FAX: (503) 231-6195

Reply To: 8330.6492 (01)
OALS Number: 01-2813
File Name: home threemile cr water rights.wpd

Paul R. Cleary, Director
Oregon Water Resources Department
Commerce Building
158 12 Street NE
Salem, OR 97301-4172

Subject: Water Right Application Files: R-84576, INS-84562, INS-84563

MAY 2 5 2001
WATER RESOURCES DEpj

SALEM, OREGON '

May 21, 2001

United States Department of the Interior
FISH AND WILDLIFE SERVICE RECEIVED

DearMr. Cleary:

The U.S. Fish and Wildlife Service (Service) is signatory to the Catlow Valley Fishes
Conservation Agreement (Conservation Agreement), a multi-entity conservation agreement to
conserve rare fish species on the southwestern slope of Steens Mountain. Recently, the Oregon
Department of State Parks submitted two instream flow applications, one for Home Creek (INS-
84562) and one for Tbreemile Creek (INS-84563). Roaring Springs Ranch has submitted an
application (R-84576) to develop two reservoirs in the Home Creek drainage, and annually
release storage into Home Creek for "irrigation, livestock, wildlife, fish life, recreation, and
stream flow augmentation". Home Creek and Threemile Creek are two of the three streams
identified in the Conservation Agreement, and are central to the ongoing conservation benefits
derived from the Conservation Agreement.

The Service believes that two of these water right applications partially conflict with the purpose
of the Conservation Agreement, which is to balance the economic and environmental needs on
the Catlow Valley streams. The Conserv:ation Agreement specifically states (page 1): "Because
the land ownership of the Catlow Valley stream drainages is a mix ofprivate and public, the
purpose of this agreement is to improve and enhance the habitat of the Catlow redband trout and
the Catlow tui chub whilemaintaining a viable ranch grazingprogram for the Roaring Springs
Ranch and multiple-use resource management for the BLM". We provide a brief summary of
our concerns, and recommendations for resolving these conflicts. One application (INS-84562)
appears to support balanced economic and environmental interests, therefore the Service has no
comment.



1. State Parks Application INS-84563 extends along Threemile Creek to State Highway
205, which is below Roaring Springs Ranch's Threemile Creek diversion feature. By
relocating the downstream end of application INS-84563, from Highway 205 upstream
approximately 1/4 mile to the Home Creek Wilderness boundary, the instream flow
benefits to Catlow Valley fishes and Roaring Springs Ranch economic benefits would be
successfully balanced. We recommend that any final order identify the Home Creek
Wilderness boundary as the downstream end of the instream water right.

2. Roaring Springs Ranch Application R-84576 would create one on-stream reservoir and
enlarge one existing off-stream reservoir in the headwaters ofHome Creek. The Service
believes the on-stream reservoir (termed Smith Flat Reservoir in the application) would
have significant, negative environmental consequences. These consequences include
changes in Home Creek hydrology, channel structure, water quality, plant and insect life,
and, ultimately, in the fish population. Impacts of reservoir construction on terrestrial
wildlife species is also a Service concern. The off-channel enlarged reservoir (V Lake
Reservoir), while still of concern to the Service, would have less detrimental impacts to
Home Creek. In summary, the Service does not support the portion ofR-84576 that
proposes on-channel storage ofwater (Smith Flat Reservoir). The Service believes, with
proper management features in place (fish screening, maintenance agreement, diversion
and release agreements) the off-channel reservoir poses less serious threats to the aquatic
resources ofHorne Creek. We further believe that the Conservation Agreement would
offer a potential mechanism for developing these management features and agreements.

The Service hopes these comments will be beneficial in Oregon Water Resources Department's
review and final decisions on these three water right applications. Ifyou have any questions,
please contact Doug Young, Fish and Wildlife Biologist (503-231-6179).

Sincerely,

Moe,.K8
r--...-=h-yK.emperM. McMaster
) Supervisor

CC: S. Davies, Roaring Springs Ranch (Frenchglen, OR)
Oregon Department of State Parks (Salem, OR)
W. Bowers, Oregon Department ofFish and Wildlife (Hines, OR)
D. Blackstun, U.S. Bureau of LandManagement (Hines, OR)

2
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.JOHN A. Kl"'l"X}fA81.:R,. M.I::>.
GoVE"l't~

Se_Jttctnlx:r:29. ZOOO

MakeCarrier
DepartmentofPadsartRaezrioa
I15 Corr±ercil StreetNE
Sak:m,.OR~l-1002

TO 1503768664260 P.01

Tbe SteensM~Coopaa:ti.veMzmeemeut and Protec:ti<Xn of2000 (lI:R.4818) i1t C'aD:t:lftly
befa:e th.c United~Olll9NR IfH.Jt. 48.ZS bccomc:s law, •-ru· on ofthe drainageaaoflJome
~~Thrtt:z:rrile Cci::e:Jcm.Hamey Caamywill be desi~~'Wild¢:rness~ This iu,:a
-illbe known as the StensMountainWidenessArea. Te Stares Burc»u ofLand
Managcmct, in itsproposal to tlk:-~yoffbe lnbc:rior to designation of this at01QS wilitdill¢:S:S.
identified aumber ofration ad scenic srtacion valuesDo ·pnocdbywildcress deigtion.

Tbelieve the S1areofOralas~pub.lic~Qbligarlon 1P -~ iG tl!.e~tion oftbs:: fed.mil
Wt7da:ness .a:rcas identified iu I:l.R.48?8. ...a shioiu.ld~gate ¥tions it cm take to foclitte
prott:c:tion~~- AlmJllbero!'tb:sevalui:$~r to l)l"Oleciion ofin~fl~ Ia
HomeadThemileCrccls where thcseceels traverse the JICO!lkllSll:,c;i Wil«=DC3SAtta. Asmch,.l~
thatyoudrakean investigationofshatctionsarcav]blc yvarDcpotment under Oregon law
thatwould2$$i:sdn tbe i-ottdianoftl.ris~:a:n:a. I.a ·cu1arI roqa¢styourDepartmentapply
fut'~ ,vattrri.ght!;ptttSmnt toems 537.336(3)1nprots:r:t •c uses~b;tin,g lO~oo.and
scenicattractions. I-srax watcrrghs popeczig lows on /reches ofHom andThresmileCreek
within th SteersJorntain Wildroesrnukdbea . tepithelong-tmprotectionofhe
~~~3Ur2rd.on vahrt:o wnicb..forrrt.~basis of fedenl 'Wilcbxtc:ss desigoatfou

l-mcenninthe scioltiffc~an:; which"WetC comp}eteclby Depacbocu:ofl'.lte Ime:rforwill
J)l"ovid.e 0. f:'Qb$tmtblponioo.oftbe doaltJICQlttin.:iyoawill k,~-qmuxi:lyofwa:tc:J-
pessaryto sopporrhepubbc useswhlchmllStbc! identifi ed in Deptacts applicationfor an in,,
streamwaterright understatlaw. IwilluktheDcpartmi::nr of !nta-un-to:muc tb::ir-~
informationavailabke toyouas BOOtl aspom1,1e. 1will $lso ast ~Dc;pattmffltofWatu
Resources toworkclosclyad capcditioaslywith yoarDepartlntinthis regard

Thankyou foryonr~~assismnoe..

JK/NR/.sm

SeadazyBrtieeBabbitt
Paul Cleery

RECEIVED
MAY J 5 2001

WATER RESOURCES DEPT.
SALEM, OREGON

-;;;rA.T5 C:A..PtTOh SALEM~10-0370 (~},~Sil-3f f 1 F (303>~ TTY {503) 378-4859

TOTAL P.01
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Memo.randum

To: Lerna oki, Di.rector, Office ofLegislarlveAfiui

From: Bob Anderson,.Cou:isdor1o theSeaetnI:Y I:,f 1

Ru: See0sMountainWaterRights [es

Date: September 28. 2000 L
You askedme to rcvw theW21'Cr' rigbssprotc:ci.ions th2t . beenproposcd as putofthe
SensMountain Wilderness legislatan. Basedonmydiscussions with thcBLMand the
Solicitor , lmisatisfied that io.mc:am. values ift tbc'proposedw]dressareas are adcquatcly
secured. Inmost cases thcre are overlappingsarcsofl{alprotcction tocasurc thatwter
rcmn:im in the riversl crccks inthe propo--..cd wil&o:iak ~ A briefsurrunac,follows.

. I
I

l. Dooner UrulBUtzcn Orainagt. I
A majority oftm~edwilclemes$lS loaded~&tt on the:mountain and includes the

bea,dwaters oftbcDonnerund BHtzen Riverad it IJ:i01.1tSc-ics. Fint. those rives wouldbe
protrccd from diversions due their focluooa. aswildc:meJ. We bav~ s.ucces.<:Mly claim¢<! and
lici~water rights for wilderess areas in other=· I ~ &e,/n reSRIJ.A. CrJS(I No.
39576- Wildun~Resu\ledCl.aum·, 1999 WL 778325 ( l999)(rchcaring~ - The
ICU!bo wiklcmess involved the waterrights disclaimer thWiJdcrn.c:ssA.ct that is proposcd
to be JXl01oflhc Stecns !~lat.ion. Sc:cond, t.m:Donner d B~c:o. portions ofMud Ct-eek.
Ankle Creek:.and rhc S.Fork ofAnkle a-ceJc would bc 'igned asWildad SceaicRivm.
Dcsign.ntion as a wild and scccic ri'\.'Cr CMrles with ita tio of waterrights sufficient to
fulfill tbcprposcsof311Ch ctesigna!ion See Coggi:is, W ·a.sonandLcshy.FederalPublic
LandsandResourcesax 393-395 (3dcd. 1993). This. enExecutive Branch policy for
1hc Jl8Sl2 l yeai:s. Third, these rivers drain into the Mclhu:fNationnlWildlife Refuge .rndas such
are subject toareservedwater rightwith 1.1 J9()g priority ditc toprotea th<;pwpo.t;eS ofthe
R.cfust:- In addiiion., theU.S. Fish andWildlife Semcc i:-jn~proa:si.ofconfirmine
substrtialwater to the Refute pur:ru;a:o.ttoOregon law. Filly.we !Ill: aicprincipal lnndowncr
surrounding thc:river systmn. AsmcbWt; ha.Ye the~I ,nd l~ obligation lO control
access to the rivets to ensure thatdiver:ions from non- · BLM lands do not .irnpnir
downstream wildnss values.

I
I

RECEIVED
MAY 1 5 2001

WATER RESOURCES DEPT.
SALEM, OREGON
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Home Creek.

2.

3.

FR DEY RGI DIcTOR
i
!

a I
Creclts8ndRivasl'1owing IntoAlvordI.ci:c: and jsert-
Allof thesecre:k:s have1bcir headwaters withinwildemcss boudries. As Stich thq ;,;re

protectedbyvirtue of thewi1Jcmes,s claimto reservedwn~. ASwith tbeDoncrvdBLitzn
drainage, theAlvord~CI~ &C .ahmeyprotccicd t,y~ fucttheAAvcr.t'U1lellt cupropc::rty
ownerr dey aces to those who would divert vat±r fol outof strcamaus, If, thcBLM
would haven legal obligation to ensure that divcrionsfro its oon-~ huidsdid not
i:n:tpnir dowttsln::zlUlwild.erncssvatues. In addition,Wndhor Creekand LiLtleWildborscCreek
ar.e desienafed aswild .ind seenic rivcr:s a:nd thus bavcafederal rcsrvd right tofulfill tho,e
purposes. [

I
I

The~pottion ofwildmresscoat±insHomc Creek,Dry Crct.-k and 'fb.xcc:milo
Creek, Impliedfederal reserved rights toprotect~wild~ wucs ·wouldprovide p(Ob:;:ction
zgDinst"npsac.amdiversions. Asnosed abovc,we hsvcsucssfl ly claimrdard litigatedwoter
rights forwilders srcas in othercircumsancs. See, Is reSRBA, CaseMa 39576--
5lderessReservedCleis, 1999WL77K325 (Idaho~l99.9)(rdlearing~qg).-Tht;Idaho
wilderness invofvl!d thewater rightsdlimn.r from the 'ildmcssAct that is proposedn:, be
p.:utoftheSecs legislation. Also, the federalovu isthe prl.oci~propttt:y owner
adjacent to theCreeksand ths theBLMwoaldhavenol" ion toprc:;clodc upstream
clli"Cr.iions by Jimiting aeoes:s to thosewhowoulddivert .. Furanotherway, bcBLMwould
be obliged to exacisc all ofits authority to CJlSUl"e that it did.notpamitactivities. t1meo'Q]d
impairdownstrcamwildcamcssvalues. MO'(O()va>Dry Cr-eek andThrcero.ire Creel: arc not
pen:nniJlJ~ abovetheWildc::rac:ss-3(.;a and tbs huv Jitlcpracticalvalwr. as so~ for
<liv'et'sioo. ·

05-08-2001 02:11PM FRO

END

TOT/l P.H3

RECEIVED
MAY 1 5 2001

WATER RESOURCES DEPT.
SALEM, <:>AEGON
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INVOICE-II:-=---=---158 12TI-I ST. N.E.
SALEM, OR 97310-0210

STATE OF OREGON
WA'FER RESOURCES DEPARTMENT

RECEIPT# 45081
378-8455 / 378-8130l(FAX}

RECEIVED FROM: Sf€ i.J..a_n, €... aset APPLICATION
BY: Jk D»sset PERMIT - -

a TRANSFER-
CASH:□ CHECK.# OTHER: (IDENTIFY)

0922o] TOTALREC'~I s /0, 0 tJ I
WRD MISC CASH ACCT
ADJUDICATIONS

PUBLICATIONS/ MAPS

____ OTHER: (IDENTIFY)

----OTHER: (IDENTIFY)

GASH ACCT.

..±.-

REC::QRD)EEE ,

s
s -
s
LICENSEFEE

s
s

[s

0219
0220

0202

0204
0206

---VOUCHER r-

EXAMFEE
s
s
s
EXAMFEE

s

PCAANDOBJECTCLASS• 1 oa21 WRD OPERATING ACCT
MISCELLANEOUS

0407 COPY& TAPE FEES
Mu 0410 RESEARCH F.EES

0408 MISC REVENUE: (IDENTIFY)

(New) TC162 DEPOSITLIAB. (IDENTIFY)

WATER RIGHTS:

0201 SURFACEWATER

0203 GROUNDWATER

0205 TRANSFER
WELi!. CONSTRUCTION

0218 WELL DRILL CONSTRUCTOR
LANDOWNER"SPERMIT

OTHER (IDENililFli'i)

OA37 WELLCONST. START FEE
0211 WELL CONSTSTART FEE s
0210 MONl;TOAINGWELLS s

OTHER (IDENTlt=Y)

10539 LOTIER:'il PR@GJ:EDS
1302 L©TTERY RA0CEEDS [s

~
IM67 l'IYDR© A€TIVID LIC NUMBER

0233 POWERLICENSE FEE (F.W/WR0) E ,II0281 flYDRO LICENSEFEE (FWNWRD)

HRDRO APPLICATION Is
RECEIPT it 4 so81

l:>1strlbulion-wntte,<;;opy -eu,t,Qroer, ¥allov,,eopy-Flsc:n l, Blue €-Opy·Flle . Bulf &ipY,•F.l&ca l
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c;:IFIG ENVIRONMENTAL ADVOC 'YC
. en . ju.

May 14, 2001

Water Rights Section
Oregon Water Resources Department
158 12" SL. NE
Salem, OR 97301-4172
FAX: (503) 378-2496

Re: Pending Instream Water Right Applications for Home and Threemile Creeks, Malheur
Lake Basin IS 84562 and 84563, Oregon Parks and Recreation Department

To Whom It May Concern:

I submit this public comment on behalf of the Oregon Natural Desert Association
(ONDA). ONDA urges the Department approve and issue instream water rights for Home and
Threemile Creek in the public interest. Protection of instream flows will preserve the scenic and
recreational values of these creeks as they flow through the Wilderness Area designated in the
Steens Mountain Cooperative Management and Protection Act of 2000. In addition, these
instream flows will benefit redband trout, a state sensitive species. Finally, instream flows will
contribute to protection ofwaler quality that is already impaired for temperature.

Please, send a copy of any Proposed Final Order and Final Order for IS 84562 and IS
84563 as soon as they are issued. Enclosed is a check for $20 ($10 per application) as required
under ORS 536.050(l)(p).

Thank you for your careful attention to this matter. I look forward to receiving the
proposed final orders. Should you have any questions that I may address, please, do not hesitate
to call me at the number above.

enclosure

cc: Bill Marlett

Z..A­
Stephanie M. Parent

RECEIVED
MAY 1 5 2001

WATER RESOUHCES De
SALEM, OREGON Pr



?-- STATEOF OREGON
. WATER RESOURCES DEPARTMENT

RECEIPT# 45053 158 12TH ST. N.E. INVOICE# _
SALEM, OR 97310-0210

378-8455 / 378-8130 (FAX)-

Ke) H. I • .ss -e. II
-

APPLICATIONRECEIVED FROM:
BY:

, PERMIT

TRANSFER ,,

RECORD FEE
s ~
$
s -

LICENSEFEE
s
s

Is

I CARD# I
CARDI/

0202

0204
0206

0219
0220

$
s

$

PF o-

CASHA01i:T.

$
s

s

(IE>ENTIFY)

WRD MISCCASHACCT
AOJUDICATl0NS

PUBLICATIONS IMAPS

CH~: # 0T<l.iER: (10ENTIFY)

D29aeL

____ OTHER:

____ OTHER: (IDENTIFY)

I,aeoue1i10N G>F E*RENSE

[0417

€A.:SH:

□

0427 3ACCT
i

MISCELLANEOUS
0407 COPY & TAPE FEES

0410 RESEARCH FEES
0408 MISC REVENUE: (IDENTIFY)

(New) TC162 DEPOSITUAB. (IDl;NTIFY)

WATER RIGHTS:
0201 SURFACE WATER

0203 GROUN0WAliE8

0205 TRANSFER
WELL CONSTRUC'fl0N

021B WELL DRILL CONSTRUCTOR
LANDOWNER'S PERMIT

OTHER

0437
0211 WELL CONSTSTART F-EE
0210 MONITORINGWELLS

05.39
1302

0467 HYDROACTIVITY
0233 P0WER um'SE F-EE (F-W/WRD)
0231 HYDRO LICENSEFEE (FW/WRD)

HRDRO APPLICATION

ca»»•45053 o.oil/sC.hae=
1Dlstr1bution,-Whlte·§m•<::ust0JT1or. Yellow <::op_y,•F.l_~n!!;l_!,ueSoPY,•Ello, BIJJI eopy,-F,T11C1.1I
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PROTECTING NATURAL FLOWS IN OREGON RIVERS

By fax and regular mail.

May 10, 2001

Dwight French
Water Resources Department
158 12 Street NE
Salem, OR 97310

Re: Pending Instream Water Right Applications for Home and Threcmile
Creeks, Malheur Lake Basin
IS 84562 and 84563, Oregon Parks and Recreation Department

Dear Dwight,

WaterWatch strongly supports the issuance of instream water rights for Home and
Threemile Creek. Protection of instream flows in Threemile Creek and Home Creek is
necessary to preserve the scenic and recreational values of these creeks as they now
through the Wilderness Area designated in the Steens Mountain Cooperative
Management and Protection Act of 2000. These instream flow requests also provide
critical habitat for redband trout, a state-sensitive species that has been petitioned for
listing as endangered under the federal Endangered Species Act. In addition, protection
of instream flows is necessary ensure protection of the quality of the water flowing
through these creeks.

We request a copy of any Proposed Final Order and Final Order for IS 84562 and
IS 84563 as soon as they are issued. A copy of this'letter is being sent by mail with a
check for $20 ($10 per application) as required under ORS 536.050(1)(p).

Please call if you have any questions about this request.

aren Russell
Senior Staff Attorney RECEIVED

MAY 1 4 2001
WATER RESOURCES DEpr

SALEM, OREGON

Main Office; 213 SW ASH ST. STE. 208 PORTLAND, OR 97204 TEL: 503-295-4039 FAX: 503-295•2791
Field Office: 27 NORTH IVY ST. MEDFORD. OR 97501 TEL: 541-772-6116 FAX: 541-779-0791

Visit us at:
www.waterwatch.org
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WATERMASTER DIVISION33 APPLICATIONWORKSHEET

Applicant's Name:

Recommendations forWaterRight Applications thatmay affect the Habitat of Sensitive, Threatened or Endangered Fish Species,
t/ / OAR 690-33-310 hrouch 340. _ /

... 1//a/·/ ·ors.. /t5/if s»sea 13_64//3-/es
o€o [ls d2city per?AeItT

□ STORAGEsurAcE WATER□ GROUNDWATER

scRIPToN or TE souRcE:_Hott_till.
SOURCE OF WATER:

(A spring, well, sump, exempt pond, unnamed stream, ctc.)

I) If from surface water, docs the water at the proposed diversion location flow into another water body?

DYES 0 SOMETIMES
APR 1 3 2001

If sometimes, describe the time period, Between: and WATER RESOURCES DEPT.------- _..,;;:ALEM, OREGON

2) Docs the source ever go dry in the area of the proposed diversion?

DYES o
3) To your knowlcdge, has the requested source of woter been regul11ted because·of insufficient flow to sntisfy existing wnter righ:s
includir-g instrcar., water rights?

O YES lo
pp jdt; Dll[l,___,, -·-·-----------------------

------------------- -------- -
4) Is there sufficient flow at the proposed point of diversion to satisfy all existing wata r:ghts dlld provide the quantity ofwater
requested under this application?

□ NO

5) Did you meet with stillfrom another agency to discuss this application?

DYES ' NO

Who: ___________gcnCy. Lalc.' _

6) ls mitigation an option?

DYES { o

IfYES, please explain:---------------------------------

Comments: ~---------------

Narc.L)al. ltllc.

WRD Contact: Kerry Lefever, Acting Intcragency Coordinator, Wates Rights Division
1-800-624-3199 ext: 276 / Fax: 503-3:'/8-6203 / c:-mail: KCTry.A-LEFE\f.ER@wrd.or.state:us

R,woi:07/lJIOI



DEQ Nt"c.Aol>
DIVISliON 33 APPLICATION REVIEW SHEET

Recommendations for WaterRight Applications that may affect the Habitat ofSensitive, Threatened or Endangered Fish
I j_

1
/ , Species. OAR 690-33-310 through 340.

Dato,~ 21 day Do,dUneDate, -z./-z.?>/4 / Applkahon # /'7 -Yi'-f 'c7b 2-/tS ·- '{{'/-<;,(;,3
Ala»roe.. 0Kt,oe f/ks el_kc per
I) Does the proposed use comply with state and federal water quality standards? 6

IfNO, how? =----------------~-------

I) Ifthe answer to question (I) is YES, will the prop~se still result in a diminution ofwater quality for the habitat of
sensitive, threatened or endangered species? (::}J' YFJS

IfYES, how?__~---~------------=---------=---

2) Can conditions be applied to mitigate the impact ofthe use? NO I YES

Which conditions are recommended?-----,,,-/ltrlb~-~n-~~_._...,_~-------=

(Try to select conditions from the Menu ofConditions)

4) Ifconditions cannot be identified to offset impacts, would the proposed use harm the species?

H ·ct:IVED
JAN 3 0 2001

Eastem Region Bend

Brendalee S. Wilson, Interagency Coordi 1ator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / e-mail: brendalee.s.wilson@wrd.or.state.us

""4EcEIVED
IfYES, please explain:ppp1( ?[)l

-e/4pF, [EI
----=------Z."'-------=---__,;,,,-==--=-----...._.......,__.-=---=--~-~\N~~~If.~B~. ~~~ ©nEGON.- S'A{lt.m' o rn

WRD Contact:

Revised: 01/190I

DEQ RECOMMENDATION:

~, Approval with conditions:

,K= Approval without conditions.

Denial.-~



Oregon
JohnA. Kitzhaber. M.D., Governor

Water Resources Department
Commerce Building

158 12th Street NE
Salem, OR 97301-4172

(503) 378-3739
FAX (503) 378-8130

January 19, 2001

OREGON PARKS AND RECREATION DEPARTMENT
do MICHAEL CARRIER
1115 COMMERCIAL STREET NE, SUITE 1
SALEM, OREGON 97301-1002

RECEIVED
JAN 3 0 2001

Eastern Region - Bend

Reference: lnstream water rights in the Malheur Lake Basin,
Application Files 84562 and 84563

Dear Oregon Parks and Recreation Department:

This document, called an "Initial Review", is to inform you of the potential limitations to
your proposed instream water right and to describe some of your options. Based on the
information you have supplied, the Water Resources Department has made several
determinations:

The referenced applications are complete and not defective.

The proposed use is not prohibited by law;

The instream use is allowed under OAR 512, the Malheur Lake Basin Program;

1. Application File #84562

The priority date for this instream water right application is October 17, 2000.

HOME CREEK, tributary to GARRISON LAKE

From HOME CREEK at UPPER CROSSING being in the SE NW of SECTION 24, T. 35
$, R. 32 ½ E, WM; downstream to the intersection of HOME CREEK and the PROPOSED
STEENS MOUNTAIN WILDERNESS AREA BOUNDARY being the west quarter section line
of the SE NEof SECTION 10, T. 35 S, R. 32 E, WM.

a. The_amount of water requested for instream use:

JAN

RECEIVE"
FEB 1 6 ZOUl

WATER RESOURCES DEPT
SALEM. OREGON

FEB
7.0

MAR APR MAY JUN JUL
17.0 36.0 53.0 31.0 8.0

AUG SEP OCT NOV DEC
4.0 4.0 4.0 3.0 3.0



.
/

b. The amount of water available, in the appropriate reach, at a 50 % exceedence level:;

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.05 17.4 35.6 53.2 31.1 8.39 3.58 3.03 3.15 2.83 2.91

C. Allowable water use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

2. Application File #84563

The priority date for this instream water right application is October 17, 2000.

THREEMILE CREEK, tributary to GARRISON LAKE

From the intersection of THREEMILE CREEK with the west section line of Section 21, T. 35
S, R. 32 E, WM; downstream to the intersection of THREEMILE CREEK with Highway
205, being in the NWof the NW of Section 25,1. 35 $, R. 32 E, WM.

a. The amount of water requested for instream_use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
5.0 6.0 8.0 12.0 12.0 7.0 5.0 4.0 4.0 4.0 4.0 5.0

b. The_amount of _water available,_in_the appropriate reach, at a_ %50_exceedence_level;

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.33 4.25 4.29 4.40 4.62

c. Allowable water use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

NOTE: Exceptions to the instream water right flows are likely to appear on the certificate if
one is issued. The Department is working on the exact wording of the conditions. The
conditions are likely to allow some amount of additional appropriations for human and
livestock consumption.

Your applications can be moved to the next phase of the water rights application review
process.

RECEIVED
FEB 1 6 2001

WATER RESOURCES DEPT.
SALEM, OREGON

Page 2
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Please reference the application number when sending any correspondence regarding the
conclusions of this initial review. Comments received within the comment period, will be
evaluated at the next phase of the process.

At this time, you must decide whether to proceed or to withdraw your applications as
described below.

Withdrawal:

If you choose not to proceed, you may withdraw your application. To accomplish this you
must notify the Department in writing by March 2, 2001. For your convenience you may
use the enclosed "STOP PROCESSING" form.

To Proceed With Your Application:

If you choose to proceed with the applications, you do not have to notify the Department.
Your applications will automatically be placed on the Department's Public Notice to allow
others the opportunity to comment. After the comment period, the Department will
complete a public interest review and issue a proposed final order.

lf you have any questions;

If you have any questions concerning your applications for instream water rights, please
feel free to contact Jake Szramek at (503) 378-8455, extension 274, or toll free in Oregon
at 1-800-624-3199, extension 274. Please remember to have your application number(s)
available if you decide to call.

Water Rights Speci ist

cc: Eastern Regional Manager, Watermaster District #10, Water Availability Section

enclosures: Stop Processing Form
Flow Chart Water Rights Process

RECEIVED
FEB 162001

WATER RESOURCES DEPT.
SALEM, OREGON

Page 3
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Home Creek Sites
Mouth T35S R32E Sec 10 SENE
Butte T35S R32.5E Sec 7 NESE
Crossing T35S R32.5E Sec 24 NWNW

Threemile Creek Sites
Mouth T35S R32E Sec 25 NWNW
Above Canyon T35S R32.5E Sec 20 NESE

RECEIVED Threiile Above canyon
Creek
outh

WATER RESOURCES DEPT.
SALEM. OREGON

• Water Quality Monitoring Sites
NMajor Streams

CTI Proposed Wilderness Areas
/\/Major Roads

ApplicationNo.8231"
Permit No.
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NATURAL STREAMELOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE
Time: 11:22

Exceedance Level: 50
Date: 10/16/2000

-----------------------------------------------------------------------------------------
Stream: DRY CR @ mouth
WAB ID i: 31200801 # WABS ABOVE: 0
----------------------------------------------------------------------------------------------------
MO WAB ID ¥ 31200801

Flo CSM $ Ann
Sum Upstream WABS

Flo CSM S Ann
Difference Difference
CSM S Ann With 50% Flow

-----------------------------------------------------------------------------------------------
1 1.25 .04 2.0 .00 .00 .0 .00 .00 .0 .oo
2 3.33 .10 5.2 .00 .00 .0 . 00 .00 .o .00

3 12.30 .38 19.3 .00 .00 .o .00 .00 .0 .00

4 27.10 .84 42.5 .00 .00 .o .00 .00 .o .00

5 13.10 .41 20.5 .00 .00 .0 .00 .00 .0 .00

6 3.32 .10 5.2 .00 .00 .0 .00 . 00 .0 .00

7 .86 .03 1.4 .00 .oo .0 .00 .00 .0 .00

8 .47 .01 .7 .00 .00 .0 . 00 .00 . 0 .00

9 .37 .01 . 6 .oo . 00 .0 . 00 .00 . 0 . 00

10 .44 .01 .7 .00 .00 .0 .00 .00 . 0 .00

11 . 42 .01 .7 .oo .00 .0 .00 .00 .0 .00

12 .87 .03 1.4 .00 .00 .0 .00 .00 .0 .00
---- --- ------------ --- ------- ------- -------------------- ------------------------------------ ---
Area 32.27 .00 .00
Relief 1110.00 .oo .00
Slope 2.75 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 .00

-----------------------------------------------------------------------------------------------
Stream: HOME@ mouth
WAB ID R: 31200802 i WABS ABOVE: 0
--- -- - - ------ -------------- ------------------------------ -------------- - ------ - ----------------
MO WAB ID H 31200802

Flow CSM & Ann
Sum Upstream WABs

Flow CSM $ Ann Flow
Difference Difference
CSM $ Ann With 50% Flow

-----------------------------------------------------------------------------------------------
1 3.49 .10 2.0 .oo .00 .0 .00 . 00 .0 .00
2 7.05 .19 4.1 .00 .00 .o .00 .00 .0 .00
3 17.40 .47 10.1 .00 .00 .o .00 .oo .0 .00
4 35. 60 .97 20.7 .00 .00 .0 .00 .00 . 0 .00
5 53.20 1.45 31.0 .00 .00 .0 .00 .00 .o .00
6 31.10 .85 18.l .00 .00 .o .00 .00 .o . 00
7 8.39 .23 4.9 .00 .00 . 0 .00 .00 .o .00
8 3.58 .10 2.1 .00 .00 . 0 .oo .00 .0 .00
9 3.03 .08 1.8 .00 .00 . 0 .00 .00 .0 .00

10 3.15 .09 1.8 .00 .00 .0 .00 .00 .0 .00
11 2.83 .08 1. 6 .00 .00 .o .00 .00 .0 .00
12 2.91 .08 l. 7 .00 .00 .0 .00 .00 .0 .oo

-----------------------------------------------------------------------------------------------
Area 36.66 .00 .00
Relief 2870.00 . 00 .00
Slope 6.67 .00 .00
Elevation 6430.00 .00 .00
MAP 26.80 .00 .00
Jan Min T 12.40 .00 .00
Jul Min T 41.10 .00 .00
Yield 19.80 .00 .00

-------------------------------------------------------------- - --------------- ---------

FEB 162001

WATER RESOURCES DEPT.
SA!FM, OREGON

RECEIVED
JAN 2 0 2001

Eastern Region - Ben3



Stream: THREEMILE CR@ mouth
AB ID #: 31200803 # WABS ABOVE: 0

------------------------------------------------------------------------------------------------
MO WAB ID I 31200803

FLO CSM € Ann
Sum Upstream WBs

Flow CSM $ Ann Flow
Difference Difference
CSM $ Ann With 50% Flo

-----------------------------------------------------------------------------------------------
l 4.85 .54 6.5 .00 .00 .o .00 .00 .0 .00
2 5.66 . 63 7.6 .00 .00 .o .00 .00 .0 .00
3 7.89 .88 10.5 .00 .00 .0 .00 .00 .o .oo
4 11.50 1.28 15.4 .00 .00 .0 .00 .00 .o .oo
5 11.40 1.27 15.2 .oo .00 .o .00 .00 .o . 00
6 6.89 .77 9.2 .00 .00 . 0 .00 .00 .o .00
7 4.74 .53 6.3 .00 .00 .o .00 .00 .o .00
8 4.33 .48 5.8 .oo .00 .o .00 .00 .0 .oo
9 4.25 .47 5.7 .00 . 00 .0 .00 .00 .o .00

10 4.29 .48 5.7 .00 .00 . 0 .00 .00 .0 . 00
11 4.40 .49 5.9 .00 .00 .0 .00 .00 .o .oo
12 4.62 .52 6.2 .oo .00 .0 .00 .00 .0 .00

Area 8.96 .00 .00
Relief 1600.00 .00 .00
Slope 8.59 .00 .oo
Elevation 6170.00 .00 .00
MAP 23.90 .00 .00
Jan Min T 12.50 .00 .00
Jul Min T 41.60 .00 .00
Yield 39.50 .oo .00

Stream: SIXMILE CR @ mouth
WAB ID #: 31200804 # WABS ABOVE: 0

MO WAB ID # 31200804
FIO CSM & Ann

Sum Upstream WABs
Flow CSM t Ann Flow

Difference Difference
CSM 6 Ann With 506 Flow

l .57 .15 3.9 .00 . 00 .0 .00 .00 .0 .00
2 1.00 .26 6.9 .00 .00 .o .00 .00 .0 .00
3 1.96 .51 13.5 .00 .00 .0 . 00 .00 .0 .00
4 3.27 .86 22.5 .00 .00 .0 .00 .00 .o .oo
5 4.10 1.07 28.2 .00 .00 .o .00 .00 .o .oo
6 1. 87 .49 12.9 .00 .00 .0 .00 .00 .o .00
7 .49 .13 3.4 .00 .00 . 0 .00 .00 .0 .00
8 . 20 .05 1.4 .00 .00 .0 .00 .00 .0 .00
9 .17 . 04 1.2 .00 .00 .o .00 .00 .o .00

10 .18 .05 l.2 .00 .oo .o .00 . 00 .0 .oo
11 .30 .08 2.1 .00 .oo .0 .00 .00 .0 .oo
12 . 42 .11 2.9 .00 .oo .o .00 .oo .o .00

-----------------------------------------------------------------------------------------------
Area 3.82 .oo .oo
Relief 1840.00 .00 .00
Slope 12.30 .00 .00
Elevation 6000.00 .00 .00
MAP 24.70 .00 .00
Jan Hin T 13.40 .00 .00
Jul Min T 42.50 .oo .00
Yield 17.43 .oo .00

-----------------------------------------------------------------------------------------------

RECEIVED
FEB 1 6 2001

WATER RESOURCES DEPT.
SALEM, OREGON

RECEIVED
JAN 3 0 2001

Eastern Region - Bend





-[Sf@Bruter.Er"-"Inc27water RgrtG ­ Page 1J

From:
To:
Date:
Subject:

Steve Brutscher
RogerSWood; Russell Harding; Steve Brutscher; Thomas N Rosetta
10/11/00 4:34PM
lnstreamWater Rights

As perWRD and OPRD rules for filing instreamwater rightsapplications, I am advising you of OPRD's
intent to file instreamwater right applications on Home Creek and Threemile Creek in the Malheur Lake
Basin in Hamey County. Weare making this filing at the direction of the Governor's Office. We expect to
submit the application early theweek of October 16.

Home Creek and Threemile Creek are small streams draining the southwest flank of Steens Mountain and
cutting through the Catlow Rim to the CatlowValley. Both streams head on private land but flow through
BLM land for portions of their lengths. The directive from theGovernor's Office regarding these streams is
part of the strategy involved in the effort to designate Steens Mountain as aWilderness Area.

Weare making this filing for recreation and scenic attraction flows. We are using, for the most part,
calculated flow data supplied to us by WRD. If you have an interest in being a co-applicant on either or
both of these applications let me know right away. Thanks.

Steven C. Brutscher
Policy and Planning Division
Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1
Salem, OR 97301-1002
(503) 378-4168 ext. 235
Fax: (503) 378-6447

CC: Tammy Baumann

RECEIVED
FEB 162001

WATER RESOURCES DEPT.
SALEM, OREGON

Application No. 8s62
Perarit No.

0CT 17 2000

WATER RESOURCES DEPT
SALEM. OR

RECEIVED
JAN 3 0 2001

Eastern Region .. Bead
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Steve Brutscher - Instream Water Rights Page 1

From:
To:
Date:
Subject:

Steve Brutscher
Roger S Wood ; Russell Harding; Steve Brutscher; Thomas N Rosetta
10/11/00 4:34PM
lnstream Water Rights

As perWRD and OPRD rules for filing instream water rights applications, I am advising you of OPRD's
intent to file instream water right applications on Home Creek and Threemile Creek in the Malheur Lake
Basin in Harney County. We are making this filing at the direction of the Governor's Office. We expect to
submit the application early the week of October 16.

Home Creek and Threemile Creek are small streams draining the southwest flank of Steens Mountain and
cutting through the Catlow Rim to the Catlow Valley. Both streams head on private land but flow through
BLM land for portions of their lengths. The directive from the Governor's Office regarding these streams is
part of the strategy involved in the effort to designate Steens Mountain as a Wilderness Area.

We are making this filing for recreation and scenic attraction flows. We are using, for the most part,
calculated flow data supplied to us by WRD. If you have an interest in being a co-applicant on either or
both of these applications let me know right away. Thanks.

Steven C. Brutscher
Policy and Planning Division
Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1
Salem, OR 97301-1002
(503) 378-4168 ext. 235
Fax: (503) 378-6447

CC:

FEB 1 6 vi
WATER RESOURCES DEPT.

SALEM, OREGON

Tammy Baumann

OCT 1 7 2000

WATER RESOURCES DEPT
SALEM, OR

ApplicationNo. 8/63
Permit No.

RECEIVED
JAN 3 0 2001

Eastern Region - Bend
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regon Water Resources Department
Commerce Building
158 12h Street NE

Salem, OR97301-4172
(503) 378-3739

FAX (503) 378-8130

JohnA. Kizhaber, M.D., Goveror

January 19, 2001

OREGON PARKS AND RECREATION DEPARTMENT
c/o MICHAEL CARRIER
1115 COMMERCIAL STREET NE, SUITE 1
SALEM, OREGON 97301-1002

Reference: lnstream water rights in the Malheur Lake Basin,
Application Files 84562 and 84563

Dear Oregon Parks and Recreation Department:

This document, called an "Initial Review", is to inform you of the potential limitations to
your proposed instream water right and to describe some of your options. Based on the
information you have supplied, the Water Resources Department has made several
determinations:

The referenced applications are complete and not defective.

The proposed use is not prohibited by law;

The instream use is allowed under OAR 512, the Malheur Lake Basin Program;

<-
3

1. Application File i84562

The priority date for this instream water right application is October 17, 2000.

HOME CREEK, tributary to GARRISON LAKE

From HOME CREEK at UPPER CROSSING being in the SE NW of SECTION 24, T. 35
S, R. 32 E, WM; downstream to the intersection of HOME CREEK and the PROPOSED
,STEENS MOUNTAIN \NILDERNESS AREA BOUNDARY being the west quarter section line
of the SE NEof SECTION 10, T. 35 $, R. 32 E, WM.

a. The amount of water_requested for_instream use:

JAN
4.0

FEB
7.0

MAR APR MAY JUN JUL
17.0 36.0 53.0 31.0 8.0

AUG SEP OCT NOV DEC
4.0 4 .0 4.0 3.0 3.0



I

b. The amount of water available, in the appropriate reach, at a 50 %_exceedence level;

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.05 17.4 35.6 53.2 31.1 8.39 3.58 3.03 3.15 2.83 2.91

c. /Allowable water use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

2. Application File #84563

The priori ty date for this instream water right appl ication is October 17, 2000.

THREEMILE CREEK, tributary to GARRISON LAKE

From the intersection of THREEMILE CREEK with the west section line of Section 21, T. 35
S,R. 32 E, WM; downstream to the intersection of THREEMILE CREEK with Highway
205, being in the NW of the NW of Section 25, T. 35 S, R. 32 E, WM.

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
5.0 6.0 8.0 12.0 12.0 7.0 5.0 4.0 4.0 4.0 4.0 5.0

b. The_amount of water available,_in_the appropriate reach, at a %50 exceedence level;

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.33 4.25 4.29 4.40 4.62

x C. Allowable water use;

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11 .4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

NOTE: Exceptions to the instream water right flows are likely to appear on the certificate if
one is issued. The Department is working on the exact wording of the conditions. The
conditions are likely to allow some amount of additional appropriations for human and
livestock consumption.

Your applications can be moved to the next phase of the water rights appl ication review
process.

Page 2
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Please reference the application number when sending any correspondence regarding the
conclusions of this initial review. Comments received within the comment period, will be
evaluated at the next phase of the process.

At this time, you must decide whether to proceed or to withdraw your applications as
described below.

Withdrawal:

If you choose not to proceed, you may withdraw your application. To accomplish this you
must notify the Department in writing by March 2, 2001. For your convenience you may
use the enclosed "STOP PROCESSING" form.

To Proceed With Your Application:

If you choose to proceed with the applications, you do not have to notify the Department.
Your applications will automatically be placed on the Department's Public Notice to allow
others the opportunity to comment. After the comment period, the Department will
complete a public interest review and issue a proposed final order.

If you have any questions:

If you have any questions concerning your applications for instream water rights, please
feel free to contact Jake Szramek at (503) 378-8455, extension 274, or toll free in Oregon
at 1-800-624-3199, extension 274. Please remember to have your application number(s)
avai Iable if you decide to cal I.

Water Rights Speci ist

cc: Eastern Regional Manager, Watermaster District #10, Water Availability Section

enclosures: Stop Processing Form
Flow Chart Water Rights Process

Page 3
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NATURAL STREAMFLO FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE
Time: 11:22

Exceedance Level: 50
Date: 10/16/2000

----------------------------------------------------------------------------------------------
Stream: DRY CR @ routh
WA ID i: 31200801 i WABS ABOVE: 0

---------------------------------------------------------------------------------------------
MO WA ID # 31200801

Flo CSM Ann
Sum Upstream WABs

Flo CSM $ Ann Flo
Difference Difference
CSM 6 Ann With 50% Flow

-----------------------------------------------------------------------------------------------
l 1.25 .04 2.0 .00 .00 .o .00 .00 .0 .00

2 3.33 .10 5.2 .00 .00 .o .00 .00 .0 . 00

3 12.30 .38 19.3 .00 .00 .0 . 00 .00 .0 .00

4 27.10 .84 <42.5 .00 .00 .0 .00 .00 .o . 00

5 13.10 41 20.5 . 00 .00 . 0 .00 .00 .o .00

6 3.32 .10 5.2 .00 .00 .0 . 00 . 00 .0 .00

7 .86 .03 1.4 .oo .00 . 0 .00 . 00 .o .00

8 . 47 .01 .7 .00 .00 .0 .00 .00 .0 .oo
9 .37 .01 . 6 .00 .00 . 0 .00 . 00 .0 .00

10 .44 .01 . 7 .00 .00 .0 .00 .00 .o .00

11 . 42 .01 . 7 .00 . 00 .0 .00 . 00 .0 .00

12 .87 .03 1.4 .00 .00 .0 .00 .00 .0 .00

-----------------------------------------------------------------------------------------------
rea 32.27 .00 .00
Relief 1110.00 .00 .00

Slope 2.75 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00

Jul Min T 42.10 .00 . 00
Yield 9.59 .00 .00

------------------------------------------------------------------------------------------------
Stream: HOME@ mouth
WAB ID i: 31200802 i WABS ABOVE: 0

-----------------------------------------------------------------------------------------------
MO WAB ID # 31200802

FIOw CSM $ Ann
Sum Upstream WABs

Flow CSM $ Ann Flow
Difference Difference
CSM $ Ann With 50% Flow

-----------------------------------------------------------------------------------------------
l 3.49 .10 2.0 .00 .00 .0 .00 .00 . 0 .00
2 7.05 .19 4.1 .00 .00 .o .00 .00 .o .00
3 17.40 .47 10.1 .00 .00 .0 .00 . 00 .0 .00

4 35.60 .97 20.7 .00 .00 .o .00 .00 .0 .00
5 53.20 1.45 31.0 .00 .00 .0 .00 . 00 .0 .00
6 31.10 .85 18.1 .00 .00 .o .co .00 .0 .00
7 8.39 .23 4.9 . 00 .co .o .00 .00 .0 .00
8 3.58 .10 2.1 .00 .oo .o .00 . 00 .0 .00
9 3.03 .08 1. 8 .00 .00 .0 .00 . 00 .0 . 00

10 3.15 .09 1.8 .00 .00 .o . 00 .00 . 0 .00
11 2.83 .08 1. 6 .00 .00 . 0 .00 .00 . 0 .00
12 2.91 .08 1.7 .00 .00 . 0 .00 .00 .0 .00

------------------------------------------------------------------------------------------------
Area 36.66 .00 .co
Relief 2870.00 .00 .co
Slope 6.67 .00 .00
Elevation 6430.00 .00 .oo
MAP 26.80 .00 .00
Jan Min T 12.40 .oo .00
Jul Min T 41.10 .00 .00 % S7 lYield 19.80 .00 . 00

--------------------------------------------------------------------------·
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Stream: THREEMILE CR e mouth
WAB ID #: 31200803 is WAS ABOVE: 0

-----------------------------------------------------------------------------------------------
MO WA IO i 31200803 Sum Upstream WABs Difference Difference

Flo CSM % Ann Flow CSM £ Ann Flow CSM £ Ann With 50\ Flow
--------------------------------------------------------------------------------------------
l 4.85 .54 6.5 .00 .00 .0 .oo .00 .0 .00
2 5.66 . 63 7.6 .00 .00 .0 .00 .00 .0 .00
3 7.89 .88 10.5 .00 .00 .0 .00 .00 .0 .00
4 11.50 1.28 15.4 .00 .00 .0 .00 .00 .0 .00
5 11.40 1.27 15.2 .oo .00 .o .00 .00 .0 .00
6 6.89 .77 9.2 .oo .00 .o .00 .00 .0 .00
7 4.74 .53 6.3 .00 .00 .0 .00 .00 .0 .00
8 4.33 .48 5.8 .00 .00 .o .00 .oo .o .00
9 4.25 .47 5.7 .00 .00 .o .00 .00 .0 .00

10 4.29 .48 5.7 .00 .00 .o .00 .00 .o .00
11 4.40 .49 5.9 .00 .00 .o .00 .00 .0 .00
12 4.62 . 52 6.2 .00 .00 .o .00 .00 .o .oo

Area 8.96 .00 .00
Relief 1600.00 .00 .00
Slope 8.59 .00 .00
Elevation 6170. 00 .00 .00
MAP 23.90 . 00 .00
Jan Min T 12.50 .00 .00
Jul Min T 41.60 .00 .oo
Yield 39.50 .00 .00

., '

Stream: SIXMILE CR@ mouth
WAB ID I: 31200804 # WABS ABOVE: 0

MO WAB ID I 31200804 Sum Upstream WABs Difference Difference
Flow CSM 6 Ann Flow CSM £ Ann Flow CSM 6 Ann With 506 Flow

-----------------------------------------------------------------------------------------------
l .57 .15 3.9 .00 .00 . 0 .00 .00 .0 .00
2 1.00 .26 6.9 .00 .oo . 0 .00 .00 .o .00
3 l. 96 .51 13.5 .00 .oo .o .00 .00 .0 .oo
4 3.27 .86 22.5 .00 .00 .0 .00 .00 .o .00
5 4.10 1.07 28.2 .00 .00 .0 .00 .00 .o .00
6 l. 87 .49 12.9 .00 .00 .0 .00 .00 .o .00
7 .49 .13 3.4 .00 .oo .o .oo .00 .0 .00
8 .20 .05 1.4 .00 .00 .0 .00 .00 .0 .00
9 .17 .04 1.2 .oo .00 .o .00 .00 .0 .00

10 .18 .05 1.2 .00 .00 .0 .00 .00 .0 .00
11 .30 .08 2.1 .00 .00 .o .oo .00 .o .00
12 . 42 .11 2.9 .00 .00 .0 .00 .00 .0 .00

Area 3.82 .oo .00
Relief 1840.00 .00 .00
Slope 12.30 .00 .00
Elevation 6000.00 .00 .00
MAP 24.70 .00 .00
Jan Min T 13.40 .00 .00
Jul Min T 42.50 .00 .00
Yield 17.43 .00 .00



Form 2 - LowerColumbia/Statewide

ODFWDIVISION33 APPLICATIONREVIEW SHEET w•er
Recommendations forWater Right Applications that may affect the Habitat ofSensitive, Threatened or Endangered Fish

Species, OAR690-33-310 through 340. •

o.e.'/2lotcoco.»../3lo1 •woe 12_g4s/4-6s63
eonsNooe. Koy [Aks el Ktc pert

I) Will the proposed use occur in an area that may affect the essential habitat ofsensitive, threatened; or endangered fish
species? [690-33-330(1 )]

NO /yud Species, R-llr,11,...d. 'Tr,,,_J- Sta ~. To,eatened, End,nge,ed
@fsTti6 "?2y°

IF ANSWERTO QUESTION (I) IS YES, CONTINUE ON THIS PAGETO QUESTION (2),

IFANSWER ISNO, FILL OUTPUBLIC INTEREST REVIEW SHEET r::ir' (PAGE 2)

What stage or value is at risk (circle all that apply): Spawning, Incubation, Rearing, Passage, Habitat Value

2) Will the proposed use result in a LOSS in the essential habitat ofTHREATENED ORENDANGERED SPECIES or a
NET LOSS in the habitat ofaSENSITIVE SPECIES?667/ vEs

A) Standard ofNET LOSS applies to sensitiv~ies statewide. [690-33-330(2)(a)]
B) Standard ofLOSS applies to TorE species outside the ColumbiaBasin. [690-33-330(2)(b)]

3) Can conditions beapplied to mitigate the impact to the essential habitat ofa S, Tor E species?
NO I YES [690-33-330(3)]

Which conditions are recommended? _

(Try to select conditions from the Menu ofConditions)

4) Ifconditions cannot be identified to offset impacts to the essential habitat ofS, T or E species, would the proposed use
hann the species? '

NO I YES [690-33-3304))

IfYES, please explain: _

ODFW RECOMMENDATION:

___ Approval with fishery conditions.

'f- Approval without fishery conditions.

Denial.---
oprw Represent@ve Name_ha. /i,,oe6 Dae_2-co)

WRD Contact: Brendalee S. Wilsoliateragency Coorcliiiator/Policy AnaJyst, Water Rights Division
1-800-624-3199 ext276 / Fax: 503-378-6203 I e-mail: brendalee.s.wilson@wrd.state.or.us

Revised: 1/19/01



RECEIVED
FIEIDBJLmlllNTERESTREVIEW SHEETFOR USEBYODFW

WATER RESOURCES DEPT.
A 1. .SALEM, OREGON .DDl1cation # pplicant's Name.­
1) Will the proposed use occur in an area that may affect the habitat offish orwildlife species?

wo@sp.Al.l 7ad%, cl,o Tay hob
Other: _

What stageor value is at risk (circle all that apply): Spawning, Incubation, Rearing, Passage, Habitat Value

2) Will the proposed use result in a loss ofhabitat?@YES

Page2

3) Can conditions be applied to mitigate the impact to the loss ofhabitat? NO I YES

Which conditions are recommended? _

(Try to select conditions from theMenu ofConditions)

4) Ifconditions cannot be identified to offset impacts to the habitat, would the proposed use harm the species?
NO/ YES

If YES, please explain: _

ODFWRECOMMENDATION:

___ Approval with conditions.

_ Approval without conditions.

Denial.---

oprw Reresenave Nam:L,@,,a/6&,a Dae:.2-1q/st

WRD Contact: Brendalee S. Wilson, Interagency Coordinator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / e-mail: brendalee.s.wilson@wrd.state.or.us

Revised: 12/399
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IR Date: January 19, 2001

Original mailed to:

lnstream Water Right Appl's
#IS-84562 - and - #IS-84563

Mailing List for IR Copies

Applicant: OREGON PARKS AND RECREATION DEPARTMENT
c/o MICHAEL CARRIER
1115 COMMERCIAL STREET NE, SUITE 1
SALEM, OREGON 97301-1002

IR, Map. and Fact Sheet Copies sent to:
e ( ' Dy1e- 3. 'NRD Regional-Munage,. Bob tvtalrf- SCR-, ''-\ tY"W
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ID# LJJ
corr+wt.

Copies sent to:l/1. WRD ..... File #IS-84562
- &­

/ File #IS-84563

)/2. WR - Water Availability: Ken Stahr

/

IR, Map. Water Availability & Fact Sheet...9 sets of copies...Give to Kerry for mailing
5. WRD - Watermaster # Distric~1 ;--~dan
4. ODFW Biologist District #8 Wa)~r{es
/s. DEQ: Eastern Region - Dick N1 ~-encJ-
6. DOA (Salem): Steve Applegate

7. NMES:Marc-Liverman A- ;

9-:-Columbia River l11te1 trib<'.1:1 Fish Commissio~
10. US Fish & Wildlife -<
11.N Power Planning Council ?



regon
John A. Kitzhaber, M.D.Governor

Parks and Recreation Department
1115 Commercial St. NE
Salem,OR 97301-1002

(503) 378-6305
FAX (503) 378-6447

www.prd.state.or.us

October 17, 2000

Harney County Planning Department
450 N. Buena Vista
Burns, OR 97720

Dear Sirs,

Pursuant to State Water Resources Department administrative rules 690-077-
0010 and 690-077-0020 (4)0), the Oregon Parks and Recreation Department
(OPRD) hereby notifies you of OPRD's intent to file instream water right
applications on Home Creek and Threemile Creek in Harney County. Home.
Creek and Threemile Creek are located in Township 35 and 35 ½ South, Ranges
32, 32 ½, and 32 ¾ East, Willamette Meridian, approximately 22 miles south of
Frenchglen.

Sincerely,

,Jc,es.ct.
Steven C. Brutscher
Policy and Planning Division

Local Govt. NOi Letter 10_17_2000

OCT 1 7 2000

73410-0806

€3

WATER RESOURCES DEPT
sr,L[l,1, OR

ApplicationRo. so
Perri Nao.



Steve Brutscher - InstreamWater Rights Page 1

From:
To:
Date:
Subject:

October 11, 2000

Rick ­

Steve Brutscher
Rick KRUGER; Steve Brutscher
10/11/00 9:05AM
lnstreamWater Rights

The governor's office has directed OPRD to file instreamwater rights on a couple of small streams in
southeastern Oregon; Home Creek and Threemile Creek, draining the southern flank of Steens Mountain
through the Catlow Rim. We expect to make this filing in the next fouror five working days. If ODFW is
interested in joining us in this application we invite you to do so. Please let me know in the next three or
fourdays if ODFWwould be interested in doing this.

The intent of our filing is to protect flows for scenic attraction and recreation in those portions of these two
streams that flow through the prospectiveSteens MountainWilderness Area, currently the subject of
legislation before Congress.

Steven C. Brutscher
Policy and Planning Division
Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1
Salem, OR 97301-1002
(503) 378-4168 ext. 235
Fax: (503) 378-6447

CC: Tammy Baumann

WATER PESOURCES DLPI
SM!EM, OR



Steve Brutscher- lnstream Water Rights Page 1

From:
To:
Date:
Subject:

Steve Brutscher
Roger S Wood ; Russell Harding; Steve Brutscher; Thomas N Rosetta
10/11/00 4:34PM
lnstream Water Rights

As perWRD and OPRD rules for filing instream water rights applications, I am advising you of OPRD's
intent to file instream water right applications on Home Creek and Threemile Creek in the Malheur Lake
Basin in Hamey County. We are making this filing at the direction of the Governor's Office. We expect to
submit the application early the week of October 16.

Home Creek and Threemile Creek are small streams draining the southwest flank of Steens Mountain and
cutting through the Catlow Rim to the Catlow Valley. Both streams head on private land but flow through
BLM land for portions of their lengths. The directive from the Governor's Office regarding these streams is
part of the strategy involved in the effort to designate Steens Mountain as a Wilderness Area.

We are making this filing for recreation and scenic attraction flows. We are using, for the most part,
calculated flow data supplied to us by WRD. If you have an interest in being a co-applicant on either or
both of these applications let me know right away. Thanks.

Steven C. Brutscher
Policy and Planning Division
Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1
Salem, OR 97301-1002
(503) 378-4168 ext. 235
Fax: (503) 378-6447

CC: Tammy Baumann

OCT 1 7 2000

Application Na.
Permit No.

WATER RESOURCES DEPT
SALEM, OR



IWA Application #_8_L/,____5_&_2-__ Certificate# -------

WATER. RESG'PCES LPT
S/>tEM. OR

Applicant:

STATE OF OREGON

PARKS AND RECREATION DEPARTMENT

Application for an lnstream Water Right
by Oregon Parks and Recreation Department

There is no fee required for this application.

Michael Carrier for Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1, Salem, Oregon 97301-1002

1. The name of the stream of the proposed instream water right is Home Creek, a
tributary to Garrison Lake in the Catlow Valley in Malheur Lake Basin.

2. The public uses this instream water right will benefit are recreation and scenic
attraction.

3. The amount of water (in cubic feet per second) needed by month for each
category of public use is as follows:

Use(s): Recreation and scenic attraction.

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4 7 17 36 53 31 8 4 4 4 3 3

4. The specified flows are requested to be maintained in the reach of the stream
from Upper Crossing in the SE ¼ of the NW ¼ of Section 24, Township 35
South, Range 321/2 East, Willamette Meridian, in Harney County ...

Downstream to the intersection of Home Creek with the proposed Steens
Mountain Wilderness Area boundary, being the west quarter section line of the
SE¼ of the NE¼ of Section 10, Township 35 South, Range 32 East, Willamette
Meridian, in Harney County.

5. The method used to determine the requested amounts is as described in OAR
736-060-0015, Recreation Flow Requirement Methodology.

6. When were the following state/affectecl local government ggencies notified of the
intent to file for the instream water right?

Department of Fish and Wildlife
Department of Environmental Quality
Oregon Parks and Recreation Department
Harney County Planning Department

Application No. fs62
Permit No.

Date:
Date:
Date:
Date:

October 11, 2000
October 11, 2000
October 11, 2000
October 17 2000,



IWA Application #------- Certificate # --------

7. If possible, include recommendations for measuring locations or methods:

Establish gaging structures at the road crossing at Upper Crossing and/or at the
intersection of Home Creek with Highway 205 south of Frenchglen.

8. If possible, include recommendations for assisting the Water Resources
Department in measuring and monitoring procedures: None.

9. If possible, include other recommendations for methods or conditions necessary
for managing the water right to protect the public uses [see OAR 690-077-0020
(5) (c)]: None.

10. Remarks: This application intends to protect scenic attraction and recreation
flows on that portion of Home Creek that flows through a canyon offering little
opportunity for water diversion and which traverses BLM land and cuts through
the Catlow Rim on the western margin of Steens Mountain.

An instream water right may be allowed for an instream beneficial use of water subject
to existing water rights with an effective date prior to the filing date of this application.

This type of beneficial use is for the benefit of the public and a certificate issued
confirming an instream water right shall be held in trust by the Water Resources
Department for the people of the State of Oregon, pursuant to ORS 537.341.

Date: (e/7/co stones: Za,,, G·2la,
Director's Office
Oregon Parks and Recreation Department

Q:\SteensWilderness Instream Water Right\Home Creek ISW Application 10-11-2000.doc

WAIR RESOURCES DPT
SHEM,OR



NATURAL STREAMELO FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE
Time: 11:22

Exceedance Level: 50
Date: 10/16/2000

-----------------------------------------------------------------------------------------------
Stream: DRY CR @ mouth
WAB ID!: 31200801 # WAS ABOVE: 0

------------------------------------------------------------------------------------------------
MO AB ID 4 31200801

Flow CSM % Ann
Sum Upstream WABS

Flow CSM $ Ann Flow
Difference Difference
CSM & Ann With 506 Flow

----------------------------------------------------------------------------------------------
1 1.25 .04 2.0 .00 .00 .o .oo .00 .0 .00
2 3.33 .10 5.2 .00 .00 .o .00 .00 .0 .00
3 12.30 .38 19.3 .00 .00 .0 .00 .00 .o .00
4 27.10 .84 42.5 .oo .00 .o .00 .00 .0 .00
5 13.10 .41 20.5 . 00 .00 .o .00 .00 .o .00
6 3.32 .10 5.2 .00 .00 .0 .00 .00 .0 .00
7 .86 .03 1.4 .00 . 00 .o .00 .00 .o .00
8 .47 .01 . 7 .00 .00 .0 .00 .00 .o .oo
9 .37 .01 . 6 .00 .00 .o .00 .00 .0 .00

10 .44 .01 .7 .00 .00 .0 .oo . 00 .0 .00
11 . 42 .01 . 7 .00 .00 .0 .00 .00 .o .00
12 .87 .03 1.4 .00 .00 .o .00 .00 .o .00

Area 32.27 .00 .00
Relief 1110. 00 .00 .00
Slope 2.75 .oo .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 .00

Stream: HOME@ mouth
WAB ID R: 31200802 0

MO WAB ID ff 31200802
Flow CSM & Ann

Sum Upstream WBs
Flow CSM $ Ann Flow

Difference Difference
CSM i Ann With 50% Flow

-.--.-.----------.---------.­

. 00

.oo

.00
00

.00

. 00

.00

.00

.00

.00

.00

.00

36.66
2870.00

6.67
6430.00

26.80
12.40
41.10
19.80

1 3.49 .10 2.0 .00 .00 .0 .00 .00 . 0 I2 7.05 .19 4.1 .00 .oo .o . 00 .00
3 17.40 .47 10.1 .oo .00 .o .00 .00
4 35.60 .97 20.7 .00 .oo .o .00 . 00
5 53.20 1.45 31.0 .00 .00 .0 .00 .00
6 31.10 .85 18.1 .00 . 00 .0 .00 .oo
7 8.39 .23 4.9 .oo .00 .0 .00 .00
8 3.58 .10 2. l .00 .00 .o .00 .00
9 3.03 .08 1. 8 .00 .00 .o .00 .00

10 3.15 .09 1.8 .00 .oo .0 .00 .0c
11 2.83 .08 1.6 .00 .00 .o .00 .0
12 2.91 .08 1.7 . 00 .00 . 0 . 00

Area
Relief
Slope
Elevation
MAP
Jan Min T
Jul Min T
Yield



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE
Time: 11:22

Exceedance Level : 50
Date: 10/16/2000

----------------------------------------------------------------------------------------------
Stream: DRY CR@ mouth
WAB ID i: 31200801 £ WABS ABOVE: 0
----------------------------------------------------------------------------------------------
MO WA ID i 31200801

Flow CSM £ Ann
Sum Upstream WABs

Flow CSM $ Ann Flow
Difference Difference
CSM S Ann With 506 Flow

-----------------------------------------------------------------------------------------------
1 1.25 .04 2.0 .00 .00 .0 .00 .00 .0 .00
2 3.33 .10 5.2 . 00 .00 .0 .00 .00 .0 .00
3 12.30 . 38 19.3 .00 .00 .o .00 .00 .0 .00
4 27.10 .84 42.5 .00 .00 .0 .00 .00 .o .00
5 13.10 .41 20.5 .00 .00 .0 .00 .00 .0 .00
6 3.32 .10 5.2 .00 .00 .0 .00 .00 .0 .00
7 .86 .03 1.4 .00 .00 .0 .00 .00 .0 .oo
8 .47 .01 .7 .00 .00 .o .00 .00 .o .00
9 .37 .01 .6 .oo .00 .0 .00 .00 .0 .00

10 .44 .01 . 7 .00 .00 .o .00 .00 .o .oo
11 .42 .01 .7 .oo .00 .0 .00 . 00 .o .00
12 .87 .03 1.4 .00 .00 .0 .00 .00 .o .00

Area 32.27 .00 . 00
Relief 1110.00 .00 .00
Slope 2.75 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .oo
Jul Min T 42.10 . 00 .oo
Yield 9.59 . 00 .00

Stream: H0ME@ mouth
WAB ID #: 31200802 WABS ABOVE: 0

MO AB ID # 31200802
FLOW CSM & Ann

Sum Upstream WABs
Flow CSM % Ann Flow

Difference Difference
CSM $ Ann With 50% Flow

--------------------------------------------------------------------------------------------
1 3.49 .10 2.0 .00 .00 .o .00 .00 .o .00
2 7.05 .19 4.1 . 00 .oo .0 .00 .00 .o .oo
3 17.40 .47 10.1 .00 .00 .0 .00 .00 .o .00
4 35.60 .97 20.7 .00 .00 .o .00 .00 .0 .00
5 53.20 1.45 31.0 .oo .00 .o .00 .oo .o .00
6 31.10 .85 18.1 .00 .00 .0 .00 .00 .0 .00
7 8.39 .23 4.9 .oo .00 .o .00 .00 .o .00
8 3.58 .10 2.1 .00 .00 .0 .00 .00 . 0 .00
9 3.03 .08 1.8 .00 .00 .o .00 .00 . 0 .00

10 3.15 .09 1. 8 .00 .00 .0 .00 .00 . 0 .00
11 2.83 .08 1.6 .00 .00 .0 .00 . 00 .0 . 00
12 2.91 .08 1.7 .00 .00 .o .00 .00 .0 .00
---- --- ----------------------------- ------ ---- ------------------------------------- --------- ---
rea 36.66 .00 . 00
Relief 2870.00 .00 .00
Slope 6.67 . 00 .00
Elevation 6430.00 .00 .oo
MAP 26.80 .oo .00
Jan Min T 12.40 .00 .00
Jul Min T 41.10 .00 .00
Yield 19.80 .00 . 00



«

4.

Stream: THREEMILE CR ? mouth
WAB ID #: 31200803 i WABS ABOVE: 0

---------------------------~----------------------------------------------------------------
MO WA ID # 31200803

Flow CSM £ Ann
Sum Upstreamn WAS

Flow CSM e Ann Flow
Difference Difference
CSM & Ann With 50% Flow

-----------------------------------------------------------------------------------------------
l 4.85 .54 6.5 .00 .00 .0 .00 .00 .0 .00

2 5.66 .63 7.6 .00 .00 .0 .00 .00 .o .00

3 7.89 .ea 10.5 .00 .00 .0 .00 .00 .0 .00

4 11.50 1.28 15.4 .oo .00 .o .00 .00 .o . 00

5 11.40 1.27 15.2 .00 .00 .0 .00 . 00 .o .00

6 6.89 .77 9.2 .00 .00 .0 .00 .00 .o .00

7 4.74 .53 6.3 .00 .00 .0 .00 .00 .o .00

8 4.33 .48 5.8 .00 .00 .0 .00 .00 .0 .00

9 4.25 .47 5.7 .00 .00 .0 .00 .00 .0 .00

10 4.29 .48 5.7 .00 .00 .0 .00 .00 .0 .00

11 4.40 .49 5.9 .00 .00 .0 .00 .00 .0 .00

12 4.62 .52 6.2 .00 .00 .o .00 .00 .0 .00

-----------------------------------------------------------------------------------------------
Area 8.96 .00 .00

Relief 1600.00 .00 .00
Slope 8.59 .00 .00

Elevation 6170.00 .00 .oo
MAP 23.90 .00 .00
Jan Min T 12.50 .00 .00
Jul Min T 41.60 . 00 .00
Yield 39.50 .00 .00

-----------------------------------------------------------------------------------------------
Stream: SIXMILE CR@ mouth
WAB ID #: 31200804 i WABS ABOVE: 0-------------------------------------------------------------------------------------------------
MO WAB ID ff 31200804

Flow CSM Ann
Sum Upstream WABs

FIO CSM % Ann Flow
Difference Difference
CSM & Ann With 508 Flow

----------------------------------------------------------------------------------------------------
1 .57 .15 3.9 .00 .00 .o .00 .00 .0 .00
2 1.00 .26 6.9 .00 .00 .0 .00 .00 .0 .00
3 1. 96 .51 13.5 .00 .00 .0 .00 .00 .0 .00
4 3.27 .86 22.5 .00 .00 .0 .00 .00 .0 .00
5 4.10 1.07 28.2 .00 .00 .0 .00 .00 .0 .00
6 1.87 . 49 12.9 .00 .00 .0 .00 .00 .o .00
7 .49 .13 3.4 .00 .00 .0 .00 .00 .o .00
8 .20 .05 1.4 .00 .00 .0 .00 .00 .0 . 00
9 .17 .04 1.2 .00 .00 .0 .00 .00 .o .00

10 .18 .05 1.2 .00 .00 .0 . 00 .00 .0 .00
11 .30 .08 2.1 .00 .00 .0 .00 .00 .0 .00
12 .42 .ll 2.9 . 00 .00 .0 .00 .00 .o .00

-----------------------------------------------------------------------------------------------
Area 3.82 .00 .00
Relief 1840.00 .00 .00
Slope 12.30 .00 .00
Elevation 6000.00 .00 .00
MAP 24.70 .00 .00
Jan Min T 13.40 .00 .00
Jul Min T 42.50 .00 .00
Yield 17.43 .00 .00



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

asin: MALHEUR LAKE
Time: 11:22

Exceedance Level: 50
Date: 10/16/2000

-------------------------------.-~--------------------------------------------------------------
Stream: DRY CR ? mouth
WA ID #: 31200801 i WABS ABOVE: 0

-----------------------------------------------------------------------------------------------
MO WA ID # 31200801

Flow CSM £ Ann
Sum Upstream WABS

Flow CSM Ann Flow
Difference Difference
CSM Ann With 50 Flow

-----------------------------------------------------------------------------------------------
1 1.25 .04 2.0
2 3.33 .10 5.2
3 12.30 .38 19.3
4 27.10 . 84 42.5
5 13.10 .41 20.5
6 3.32 .10 5.2
7 .86 .03 1.4
8 . 47 .01 .7
9 .37 .01 . 6

10 .44 .01 . 7
11 .42 .01 . 7
12 .87 .03 1.4

---------------------------

. 00 .00 .o .00 .00 .o .00

.00 .00 .o .oo . 00 .0 .00

.oo .00 .0 . 00 .00 .0 .oo

.00 .00 .0 .00 .00 .0 .00

.00 .00 .0 .00 .00 .o .00

.00 .oo . 0 .00 .00 .o .00

.00 . 00 .o .00 .oo .o .00

.00 .00 .0 .00 .00 .0 .00

.00 .00 . 0 .00 .00 .o .00

.00 .00 . 0 .00 .00 . 0 .00

.00 .oo .0 .00 .00 .o .oo

.00 .00 . 0 .00 .00 . 0 .00

Difference
With 50% Flow

.00

.00

.00

.00

.oo

.00

. 00

.oo

.00

.00

.00

.oo

.0
"I

Difference
TM % Ann

.00

.00

.00

.oo

.00

. 00

.00

.00

.00

.oo

.00

.00
0

32.27
1110.00

2.75
5730.00

23.4
13.'
42

36.
2870.00

6.67
6430.00

26.80
12.40
41.10
19.80

2.>

Area
Relief
Slope
Elevation
MAP
Jan Min T
Jul Min T
Yield

Stream: HOME
WAB ID #: 31

MO WAB

l
2
3
4
5
6
7
8
9

10
11
12

Area
Relief
Slope
Elevation
MAP
Jan Min T
Jul Min T
Yield



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

r ,

'

l
Basin: MALHEUR LAKE
Time: 11 :22

Exceedance Level: 50
Date: 10/16/2000

------------------------------------------------------------------------------------------------
Stream: DRY CR @ mouth
WAB ID#: 31200801 # WABS ABOVE: 0

-----------------------------------------------------------------------------------------------
MO WAB ID@ 31200801

Flow CSM % Ann
Sum Upstieam WABs

Flow CSM % Ann Flow
D:i:£ference
CSM % Ann

Difference
With 50% Flow

-----------------------------------------------------------------------------------------------
1 1.25 .04 2.0
2 3.33 .10 5.2
3 12.30 .38 19.3
4 27.l.'0 .84 42.5
5 13.10 .41 20.5
6 3.32 .10 5.2
7 .86 .03 1.4
8 .47 .01 .7
9 .37 .01 .6

10 .44 .01 .7
11 .42 .01 .7
12 .87 .03 1.4

----------------------------
Area 32.27
Relief 1110.00
Slope 2.75
Elevation 5730.00
MAP 23.4r
Jan Min T 13. r

Jul Min T 42
Yield

.00

.oo

.00

.00
0

.00

.oo

.00

.00

.00

.00

.00

.00

.00 .00 . 0 .00 .00 .0 .00

.00 .00 .0 .00 .00 .0 .00

.00 .00 .0 .00 .00 . 0 .00

.00 .00 .0 .00 .00 .0 .00

.00 .00 . 0 .oo .00 .0 .00

.00 .00 .0 .00 .00 .0 .00

.00 .00 .0 .00 .00 .0 . 00

.00 .00 . 0 . 00 .00 .0 .00

.00 . 00 .o .00 .00 .0 .00

.00 .00 .0 .00 . 00 .0 . 00

.00 .00 .0 .00 .00 .o .,00

.oo .00 .o .00 .00 .0 . 00

1
2
3
4
5
6
7
B
9

10
11
12

Area
Relief
Slope
Elevation
MAP
Jan Min T
Jul Min T
Yield

0..
3.58
3.03
3.15 .o.
2.83 .08
2.91 .08

36.66
2870.00

6.67
6430.00

26.80
12.40
41.10
19.80

J.

. u­

.00

.00

-c
Difference
RM % Ann

.0.,,

Difference
With 50% Flow

.00

.00

. 00

.00

. 00

.00

.00

.00
. 00
.oo
.00
. 00

Stream: HOME
WAB ID #: 37

MO WAB



Basin: MALHEUR LAKE
Time: 11:22

NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Exceedance Level: 50
Date: 10/16/2000

---------------------------------------------------------------------------------------------
Stream: DRY CR @ mouth
WA ID i: 31200801 ± WABS ABOVE: 0

-----------------------------------------------------------------------------------------------
MO WAB ID i 31200801

Flow CSM € Ann
Sum Upstream WABS

Flow CSM S Ann Flow
Difference Difference
CSM & Ann With 50% Flow

-----------------------------------------------------------------------------------------------
1 1.25 .04 2.0 .00 .oo .o .00 .00 .o .00
2 3.33 .10 5.2 . 00 .00 . 0 . 00 .00 .0 .00
3 12.30 .38 19.3 .00 .00 . 0 .00 .00 .o . 00
4 27.10 .84 42.5 .00 .00 .0 . 00 . 00 .0 .00
5 13.10 .41 20.5 .00 .00 .0 .00 .00 .o .00
6 3.32 .10 5.2 .00 .00 .o .00 .oo .0 .oo
7 .86 .03 1.4 .00 .00 .o .00 .00 .0 .00
8 .47 .01 . 7 .00 .00 .o .00 .00 .0 .00
9 .37 .01 .6 . 00 .00 .o .00 .00 .o .00

10 .44 .01 .7 .00 .00 .0 .00 .00 .o .00
11 .42 .01 .7 .00 .00 .0 .00 .00 .0 .00
12 .87 .03 1.4 .oo .00 .0 .00 .00 .o .00

Area 32.27 .00 .oo
Relief 1110.00 .00 .oo
Slope 2.75 .oo . 00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .oo
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 .oo

Stream: HOME@ mouth
WAB ID #: 31200802 # WABS ABOVE: 0

MO WAB ID H 31200802
Flow CSM % Ann

Sum Upstream WABS
Flow CSM & Ann Flow

Difference Difference
CSM $ Ann With 50% Flow

-----------------------------------------------------------------------------------------------
l 3.49 .10 2.0 .00 .00 .o .00 .00 .0 .00
2 7.05 .19 4.1 .00 .00 .o .00 .00 .o .oo
3 17.40 .47 10.1 .00 .00 .0 .00 .00 .0 .oo
4 35.60 .97 20.7 .00 .00 .o .oo .00 .0 .00
5 53.20 1.45 31.0 .00 .00 .o .00 .00 .0 .00
6 31.10 .85 18.1 .00 .00 . 0 .00 .00 .0 .oo
7 8.39 .23 4.9 .00 .00 . 0 .00 .00 .0 .oo
8 3.58 .10 2.1 . 00 . 00 . 0 .00 .00 .0 .00
9 3.03 .08 1.8 .00 .00 .o .00 .00 . 0 .00

10 3.15 .09 1.8 .00 .oo . 0 .00 .00 .0 .00
11 2.83 .08 1. 6 .00 .00 . 0 .00 .00 .o .00
12 2.91 .08 1. 7 .00 . 00 . 0 .00 .00 .0 .oo

-----------------------------------------------------------------------------------------------
Area 36.66 .00 .00
Relief 2870.00 .oo .00
Slope 6.67 .00 . 00
Elevation 6430.00 .oo .00
MAP 26.80 .00 .00
Jan Min T 12.40 .00 .00
Jul Min T 41.10 .00 .00
Yield 19.80 .00 .00



Smooth Feed Sheets7

IS 84562
OREGON PARKS & RECREATION
CIO MICHAEL CARRIER
II5 COMMERCIAL ST. NE SUITE 1
SALEM OR 97301-1002

IS 84562
OREGON PARKS & RECREATION
C/O MICHAEL CARRIER
1115 COMMERCIAL ST. NE SU1TE l
SALEM OR 97301-1002

IS 84562
PREGON PARKS & RECREATION
CIO MICHAEL CARRIER
1115 COMMERCIAL ST. NE SUITE I
SALEM OR 97301-1002

IS 84562
OREGON PARKS & RECREATION
C/O MlCRAEL CARRIER
1115 COMMERCIAL ST. NE SUITE I
SALEM OR 97301-1002

IS 84562
OREGON PARKS 'RI "TION
C/O MICHAEL CA. .. +ER
1115 COMMERCIAL ST. NE SUITE I
SALEM OR 97301-1002

I 84562
OREGON PARKS & RECRE1'TION
C/0MICHAEL CARRIER
1115 COMMERCIAL ST. NE SUITE 1
SALEM OR 97301-1002

Use template for 5160®

IS 84562
OREGON PARKS & RECREATION
C/O MICHAEL CARRIER
I I 15 COMMERCIAL ST. NE SUITE I
SALEMOR 97301-1002

IS 84562
OREGON PARKS & RECREATION
C/O MICHAEL CARRIER
l J 15 COMMERCIAL ST. NE SUITE I
SALEM OR 97301-1002

IS 84562
OREGON PARKS & RECREATION
CIO MICHAEL CARRIER
1115 COMMERCIAL ST. NE SUITE 1
SALEM OR 97301-1002
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