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Oregon

Kate Brown, Governor

December 2, 2015

Curt Melcher, Director

Oregon Department of Fish and Wildlife
4034 Fairview Industrial Drive SE
Salem, OR 97302

Lisa Sumption, Director

Oregon Parks and Recreation Department
725 Summer Street NE Suite C

Salem, OR 97301

Roaring Springs Ranch, Inc.
31437 Hwy 205
Frenchglen, OR 97736

Hamey County Government
450 N. Buena Vista
Burns, Oregon 97720

Water Resources Department
North Mall Office Building

725 Summer St NE, Suite A

Salem, OR 97301

Phone (503) 986-0900

Fax (503) 986-0904
www.wrd.state.or.us

WaterWatch of Oregon, Inc.
213 SW Ash St., Ste. 208
Portland, OR 97204

Oregon Natural Desert Association
50 SW Bond Street, Suite 4,
Bend, OR 97702

The Freshwater Trust (Oregon Trout)
65 SW Yambhill Street, Suite 200
Portland, OR 97204

BLM Oregon
1220 S.W. 3rd Avenue
Portland, OR 97204

Dear Parties to the Home Creek Settlement Agreement:

Your organization is a party to the Home Creek Settlement Agreement which resolved a
protest on Oregon Parks and Recreation Department instream application [S-84562. The
Agreement was completed in late 2005. The Malheur Lakes Basin Program was amended to
require a Progress Report on applications to store reserved waters of Home Creek. The first of

the reports is enclosed.

Sincerely,
.;)m@/%
Dvwgh Administrator

Water t Servxces Division

Enc.



Home Creek Settlement Agreement Progress Report under OAR 690-512-0100(8)

OAR 690-512-0100 (8) states: “If the Department has not received applications for
multipurpose reservoir permits for the full quantity of reserved water by July 1, 2014, the
Department shall provide the Parties involved in the Home Creek Settlement Agreement with a
progress report on development of the reservations. The report shall include information on the
continued need for the reservations and the quantities of water reserved. The Department shall
continue to provide progress reports at five year intervals while these rules are in effect unless

the Department receives applications for multipurpose reservoir permits for the full quantity of
reserved water.”

OAR 690-512-0100 was adopted June 18, 2009, and reserves 4,550 AF of unappropriated
water in Home Creek and tributaries for multipurpose storage for future economic development,
with a priority date of February 25, 2009.

As of July 1, 2014, Oregon Water Resources Department received no applications for
multipurpose reservoir permits for the water reserved under the rule. Therefore, OWRD is
providing all Parties involved in the Home Creek Settlement Agreement with a progress report.
OWRD has no information about whether there is a continuing need for the reservations and the
quantity of water reserved remains 4,550 AF.

OWRD will continue to provide a progress report while the Home Creek Settlement
Agreement and rules are in effect, unless OWRD receives applications for the multipurpose
reservoir permits for the full quantity of water reserved.

Under OAR 690-512-0100 (9) if OWRD has not received applications for multipurpose
reservoir permits for the full quantity of water reserved by July 1, 2029, applications for
remaining quantities of unallocated water under OAR 690-512-0100 (1) may not be accepted

after July 1, 2029, unless this deadline is extended through rulemaking by the Water Resources
Commission.

Prepared by: Oregon Water Resources Department
Date: November 25, 2015



MEMORANDUM OF AGREEMENT

Between the Oregon Department of Fish and Wildlife, Oregon Parks and Recreation Department,
and the Oregon Water Resources Department

I. Introduction

This Memorandum of Agreement (MOA) implements paragraph B(1) of the December 14, 2005 Settlement
Agreement (Settlement) between the Oregon Department of Fish and Wildlife (ODFW), the Oregon Parks
and Recreation Department (OPRD), the Oregon Water Resources Department (OWRD), Roaring Springs
Ranch, Inc., Harney County Court, WaterWatch of Oregon, Oregon Natural Desert Association, Oregon
Trout, and the United States Department of Interior, Bureau of Land Management. ODFW, OPRD, and
OWRD are referred to hereafter collectively as “the Parties,” and each individually a “Party,” to this MOA.
The Parties agree to the following:

II. Modification of the Process When Agencies File for Instream Water Rights

Any future application for an instream water right will include written documentation of how the agency
applying for an instream water right has complied with the requirements contained in its own administrative
rules for instream water rights, including application of the required methods to determine the requested
flows.

ITI. Other Terms

15 As provided in paragraph B(2) of the Settlement, this MOA will be replaced by any final rule
adopted by the Oregon Water Resources Commission related to the written documentation
requirement described in item II, above.

2. Each Party represents, warrants, and agrees that the person who executed this MOA on its behalf has
the full right and authority to enter into this MOA on behalf of that Party and bind that Party to the
terms of this MOA.

25 This MOA may be signed by each Party in separate original documents. Once signed, the separate

signed original MOA documents shall constitute a fully executed and effective MOA.

Roy ElicKer, Interim Director Date
epartment of Fish and Wildlife

Lo id s

Zim Wood, Director Date/ /
Oregon Parks and Recreation Department

e L /25 ot

Phillip C. Ward, Director_ Date i
Oregon Water Resources Department
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MEMORANDUM OF AGREEMENT

Between the Oregon Department of Fish and Wildlife, Oregon Parks and Recreation Department,
and the Oregon Water Resources Department

I. Introduction

This Memorandum of Agreement (MOA) implements paragraph B(1) of the December 14, 2005 Settlement
Agreement (Settlement) between the Oregon Department of Fish and Wildlife (ODFW), the Oregon Parks
and Recreation Department (OPRD), the Oregon Water Resources Department (OWRD), Roaring Springs
Ranch, Inc., Harney County Court, WaterWatch of Oregon, Oregon Natural Desert Association, Oregon
Trout, and the United States Department of Interior, Bureau of Land Management. ODFW, OPRD, and
OWRD are referred to hereafter collectively as “the Parties,” and each individually a “Party,” to this MOA.
The Parties agree to the following:

II. Modification of the Process When Agencies File for Instream Water Rights

Any future application for an instream water right will include written documentation of how the agency
applying for an instream water right has complied with the requirements contained in its own administrative
rules for instream water rights, including application of the required methods to determine the requested
flows.

III. Other Terms

1. As provided in paragraph B(2) of the Settlement, this MOA will be replaced by any final rule
adopted by the Oregon Water Resources Commission related to the written documentation
requirement described in item II, above.

2. Each Party represents, warrants, and agrees that the person who executed this MOA on its behalf has
the full right and authority to enter into this MOA on behalf of that Party and bind that Party to the
terms of this MOA.

3 This MOA may be signed by each Party in separate original documents. Once signed, the separate
signed original MOA documents shall constitute a fully executed and effective MOA.

& ié b 52////34;

Roy]Elfcker, Interim Director Date
Oregon Department of Fish and Wildlife
Ve

&

Tim Wood, Director Date
Oregon Parks and Recreation Department

Phillip C. Ward, Director Date
Oregon Water Resources Department
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Applications
IS 84562 and IS 84563 in the Name of the
Oregon Parks and Recreation

Department

Applicant

SETTLEMENT AGREEMENT
Roaring Springs Ranch, Inc.
Protestant

Hamey County Court
Protestant

WaterWatch of Oregon
Protestant

RECEIVED

DEC 2 7 2005

RESOURCES DEPT
WATE S LEM, OREGON

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

e e e i N S S N S S I S A L N S

The Oregon Water Resources Department (“OWRD?), the Oregon Parks and Recreation
Department (“OPRD™), Roaring Springs Ranch, Inc., Harney County Court, WaterWatch
of Oregon, Oregon Natural Desert Association and Oregon Trout (“WaterWatch”), the
Oregon Department of Fish and Wildlife (‘ODFW?™) and United States Department of
Interior, Bureau of Land Management (“BLM™), collectively referred to as the *“Parties”
to this Agreement, enter into this Settlement Agreement (“Agreement”) and hereby
stipulate and agree as follows.

A. Backeround of This Agreement

1. Application IS 84562 (Home Creek)

(a) On October 17,2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Home Creek, for recreation and scenic
attraction (Application IS 84562). On June 25, 2002, the OWRD issued a
Proposed Final Order (“PFO”) proposing to approve the application for the
proposed use in the following amounts in cubic foot per second (“cfs”):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
349 7.0 1iZ:0BN3 556 S5 30 NS 11FO B 810 Sexd SO S 208 90
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(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office of Administrative Hearings and ODFW and BLM were granted party
status.

2.  Application IS 84563 (Threemile Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Threemile Creek, for recreation and scenic
attraction (Application IS 84563). On June 25, 2002, the OWRD issued a
Proposed Final Order (“PFO™) proposing to approve the application for the
proposed use in the following amounts in cfs:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
485 566 7.89 115 114 689 474 4.0 4.0 4.0 4.0 4.62

(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office of Administrative Hearings and ODFW and BLM were granted party

status.
3. Agreement to settle
(2) On the basis of numerous settlement discussions, the parties agree that the
protests against applications IS 84562 and IS 84563 may be resolved on the

following terms.

B. Modification of the process when agencies file for instream water rights

1. OPRD and ODFW will enter into a Memorandum of Agreement (“MOA”) with
OWRD wherein the three state agencies agree that any future application for an
instream water right will include written documentation of how the agency
applying for an instream water right has complied with the requirements
contained in its own administrative rules for instream water rights, including
application of the required methods to determine the requested flows.

2. OWRD will propose the written documentation requirement of the MOA as a rule
within 180 days of signing this settlement agreement. Any final rule adopted by
Oregon Water Resources Commission will replace the MOA.

3. The parties clarify that any rulemaking described in paragraph B(1) and (2) above
will not add any additional substantive requirements to the rules governing
OPRD’s or ODFW's instream application process, but that the intent is to assure
that OWRD receive documentation of the methodology by which quantification

of requested flows is calculated or achieved.
8 RECEIVED
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€ Terms of the Agreement for Application IS 84562 (Home Creek)

1. Amendment of reach on Home Creek subject to an instream water
right

(a) OPRD will draft a letter to OWRD amending its application IS 84562 such that
the reach for the instream water right is described as follows:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS
AREA (SE 1/4 NE 1/4, SECTION 17, T35S, R32)4E, W.M.); TO THE LOWER
BOUNDARY OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10,
T35S, R32E, W.M.)

2. Potential future small storage ponds on private lands on ephemeral streams
in the Home Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Home Creek basin for the purposes of
maintaining or improving riparian areas on Home Creek, protecting instream
flows in Home Creek, or providing water for livestock or fire suppression. While
wildlife may incidentally use such small storage ponds, wildlife is not a purpose
for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84562, for purposes of water regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph C(2)(a) above, up to a cumulative total of four-hundred
acre feet (400 AF) of water as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Home Creek Basin;

(i1) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) above are
to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. If a water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount of water authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 400 AF limit described in

paragraph C(2)(b) above.
RECEIVED
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(d) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) may be
constructed either off channel or in channel on ephemeral streams in the Home
Creek basin. The parties intend that, to the extent possible, the ponds authorized
under this provision will be constructed in natural draws or on ephemeral streams,
in order to avoid the need for mechanical diversion or by-pass flow structures or
devices.

(e) Any final order and certificate issuing from application IS 84562 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use but each
not to exceed 15 AF in size, up to a cumulative limit of 400 AF of water.
Such ponds may be constructed either in channel or off channel only on
ephemeral streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small storage
ponds, wildlife is not a purpose for which the ponds may be developed.

(f) The parties agree that the condition specified in paragraph C(2)(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84562.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

3. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84562
for purposes of water regulation to junior priority date water rights for human
consumption as may be subsequently authorized by OWRD on private land not to
exceed a cumulative total of up to 0.05 cubic foot per second (0.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84562 shall contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

RECEIVED
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(d) The parties agree that the conditions specified in paragraph C(3)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use of water for human consumption for application IS 84562.

4.  Large storage facility

(a) OWRD, OPRD, ODFW, BLM, Roaring Springs Ranch and Harney County Court
agree for the purposes of this Agreement to use the OWRD’s “precipitation over
drainage basin area” methodology described in its Memorandum to Phil Ward
from Tom Paul, dated June 6, 2003, incorporated by reference herein (and
attached hereto as Attachment A), and stipulate that based on that methodology,
four-thousand-five-hundred-fifty acre feet (4550 AF) of water is available for a
reservation pursuant to ORS 537.356 (reservation of water for multipurpose

storage uses) in the Home Creek basin area as the Home Creek basin is defined by
OWRD.

(b) WaterWatch expressly does not stipulate that 4550 AF of water is available for
future storage in the Home Creek basin area. WaterWatch reserves the right to
challenge water availability relating to any application for water storage, with the
exception of potential future small storage referred to in paragraph C(2)(a) — (f)
above. Inreserving this right to challenge water availability, WaterWatch
acknowledges that the proposed reservation will include a specific finding relating
to water availability.

(c) Harney County Court may file a request for reservation of water for multipurpose
storage on Home Creek.

(d) In addition to the requirements of ORS chapter 537 and applicable rules, OWRD
will only issue an order approving an application for a permit to store water in the
Home Creek basin reserved under any reservation if it first finds:

(i) The proposed reservoir and any water rights secondary to the storage right
are consistent with the purpose and intent of the reservation following
consultation with Harney County Court;

(ii) The proposed reservoir and any water rights secondary to the storage right
will protect instream values, including but not limited to instream flows
and water quality based upon a written assessment of these values
developed in consultation with ODFW and DEQ; and,

(ii1) Whether minimum bypass flows are required.
(e) Any final order approving an application for a permit to store water as described

paragraph C(4)(d) above shall contain the findings required in paragraph C(4)(d)
and also contain conditions setting an appropriate storage season and conditions
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necessary to ensure no injury to senior water rights (including IS 84562) and to
protect instream values.

(f) Effective date of reservation rules:

(i) Any reservation of water requested by Harmey County Court shall be
effective for twenty (20) years from the date of the final rule granting the
reservation, unless the effective date has been extended by further
rulemaking of the Water Resources Commission.

(1) The expiration of the Home Creek basin reservation rule shall not affect
pending applications that have been received and deemed complete and
not defective by the OWRD pursuant to ORS 537.150(2), prior to the

~ expiration date of the rules.

(g) Progress Reports

(i) If the OWRD has not received applications for multipurpose reservoir
permits for the full quantity of reserved water in the Home Creek basin
within five years of the final rule granting the reservation, the OWRD will
provide the parties with a progress report on the development of the
reservations. The OWRD will continue to provide progress reports at
five-year intervals while the reservation is in effect unless OWRD receives
applications for multipurpose reservoir permits for the full quantity of
reserved water.

(h) Roaring Springs Ranch agrees to withdraw its existing applications R 84576 and
S 84577 within fifteen (15) days of the effective date of a reservation consistent
with the terms of this Agreement, but preserves its right to seek the water (4550
AF of storage for supplemental irrigation of 5700.2 acres) described in R 84576
and S 84577 under the reservation. Roaring Springs Ranch further agrees to put
its application on hold pending the outcome of the reservation. If the proposed
reservation is not approved by the Water Resources Commission and established
by rule, Roaring Springs Ranch shall not be required to withdraw its pending
applications R 84576 and S 84577, and OWRD, OPRD, ODFW, BLM, Roaring
Springs Ranch and Harney County Court agree that for purposes of this
Agreement, the OWRD’s determination of water availability shall be in
accordance with the June 6, 2005 memorandum from Tom Paul to Phil Ward
referenced above in paragraph C(4)(a). WaterWatch does not agree that the June
6, 2005, memorandum referenced in paragraph C(4)(a) is the appropriate water
availability analysis and reserves the right to challenge water availability in any
further proceedings regarding applications R 84576 and S 84577 to address this
issue if the proposed reservation is not approved.

(1) The parties agree to not object to or to support the establishment of a reservation
with the conditions identified in paragraph C(4)(d) — (h).
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D. Terms of Asreement Application IS 84563 (Threemile Creek)

1. Potential future small storage ponds on private lands on ephemeral streams
in the Threemile Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Threemile Creek basin for the purposes of
maintaining or improving riparian areas on Threemile Creek, protecting instream
flows in Threemile Creek, and providing water for livestock or fire suppression.
While wildlife may incidentally use such small storage ponds, wildlife is not a
purpose for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84563, for purposes of water regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph D(1)(a) above up to a cumulative limit of ninety-two acre
feet (92 AF) of water as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Threemile Creek basin;

(if) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraphs D(1)(a) and (b) above
are to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. If a water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount of water authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 92 AF limit described in
paragraph D(1)(b) above.

(d) The parties clarify that the ponds identified in paragraph D(1)(a) — (c) may be
constructed either in channel or off channel on ephemeral streams in the
Threemile Creek basin. The parties intend that, to the extent possible, the ponds
authorized under this provision will be constructed in natural draws or on
ephemeral streams, in order to avoid the need for mechanical diversion or by-pass
flow structures or devices.

(e) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
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by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use, but each
not to exceed 15 AF in size, up to a cumulative limit of 92 AF of water.
Such ponds must be constructed either in channel or off channel only on
ephemeral streams in the Threemile Creek basin, and are to be filled by
natural runoff or flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

(f) The parties agree that the conditions specified in paragraph D(1)(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84563.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

2.  Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84563
for purposes of water regulation to junior priority date water rights for human
consumption as may subsequently be authorized by OWRD not to exceed a
cumulative total of up to 0.05 cubic foot per second (.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

(d) The parties agree that the conditions specified in paragraph D(2)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding

use of water for human consumption for application IS 84563.

E. General Provisions

1. Insigning this Agreement, the parties preserve any rights authorized by law not
expressly waived by this Agreement.
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9.

The Parties agree that the terms and conditions of this Agreement shall be
incorporated into the Final Orders issued by OWRD in connection with IS 84562
and IS 84563, as shown in the attached Draft Final Orders and Draft Certificates
(herein attached as Attachment B)

Upon issuance by OWRD of Final Orders and Certificates for IS 84562 and IS
84563 that conform to the attached Draft Final Orders and Draft Certificates, the
Parties agree that all issues raised in protests filed to applications IS 84562 and IS
84563 are resolved. In addition, the parties expressly waive any right to file
exceptions or to seek judicial review of such Final Orders or Certificates referred
to in paragraph E(2) above.

. This Agreement is binding upon and inures to the benefit of the parties and their

respective heirs, executors, administrators, trustors, trustees, beneficiaries,
predecessors, successors, affiliated and related entities, officers, directors,
principals, agents, employees, assigns, representatives, and all persons, firms,
associations and corporations connected with them.

. Each party to this Agreement represents, warrants, and agrees that the person who

executed this Agreement on its behalf has the full right and authority to enter into
this Agreement on behalf of that party and bind that party to the terms of the
Agreement.

The terms, provisions, conditions, and covenants of this Agreement are not
severable. If any term, provision, condition or covenant of this Agreement is held
by a court of competent jurisdiction to be invalid, void, or unenforceable, the
parties agree to reconvene to renegotiate the terms of this Agreement.

This Agreement may be executed in several counterparts and all documents so
executed will constitute one Agreement, binding on the parties, notwithstanding
that the parties did not sign the same original or the same counterparts. Delivery
of an executed signature page to this Agreement by facsimile transmission is
effective as delivery of an original signed counterpart of this Agreement.

The parties agree that this Agreement has been reached through good faith
negotiations for the purpose of resolving legal disputes. The parties agree that no
offers or compromises made in the course of negotiations shall be construed as
admissions against interest and shall not be construed as establishing either legal
or policy precedence for any future actions.

The parties agree to each bear their own costs and attorney fees.

10. This Agreement is effective as of the date of the last signature hereto.

RECEIVED
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TIMWOOD ~
Director
Oregon Parks and Recreation Department

[ /l? %ﬂ/

DATE /
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/;hPHILLIP CH4VARD DATE’
Director

Oregon Water Resources Department
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_ f [/-17-0S
LINDSAY A. BALL DATE
Director

Oregon Department of Fish & Wildlife
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ROBERT T. SANDERS™ DATE °
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Attorney Advisor
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STATE OF OREGON
WATER RESOURCES DEPARTMENT.

INTEROFFICE MEMO

June 6, 2005

TO: Phil Ward
FROM: Tom Paul-

SUBJECT:  Home Creek Reservation Request and Available Water

We have been involved in settlement discussions regarding an instream water right and a
new storage application in the Home Creek basin. One possibility for settlement isa
reservation for future storage. ORS 537.356 allows the Commission to reserve
unappropriated water for multipurpose storage for future economic development. The
Department may process reservation requests for up to the amount of unappropriated
water. When processing reservation requests, the Department begins the assessment by
looking at the 50 % exceedance flow information generated by the water availability
model. This information is usually a conservative estimate of the amount of basin yield
that may be available for storage. Use of the water availability model at 50% exceedance
for evaluating water reservation requests is not required by rule or statute. Other
hydrologic evaluations are often employed to estimate available unappropriated water

that may be available for storage.

In the determination of median flow estimates, a base period is chosen and all the average
daily flows for a specific date are arranged from high to low. The middle value, or
median, is selected as the 50% exceedance flow. Half of the flow values are above the
median, and half are below, so it is statistically valid to consider the median flow value as
being present or exceeded 50% of the time. An average flow value for the same data set
would be the sum of all the values divided by the total number of data used. The average

value thereby relates directly to volume or basin yield.

Stream flow can be highly variable, especially east of the Cascades in an area such as
Home Creek. When determining water availability for a direct flow appropriation the
water availability model is used to determine when and how much live flow is available.
The appropriate statistic in this case is an exceedance stream flow because it is a flow rate
that exists 50% or 80% of the time. This statistic tells us how often to expect a given rate
of stream flow. This same information is normally not an accurate estimate of basin
yield, information that would be used to evaluate an application for storage (or
reservation for storage). More accurate results would normally be derived using average
flow, or estimating average runoff from average precipitation.

In the case of Home Creek, the reservation request is for 4,500 acre feet of water. Using
the water availability model and the 50% exceedance flows results in an estimate of 70
acre-feet of water available for storage. It is important to understand that this estimate is
based on median flow, a statistic best used in relation to live flow, not basin yield or

RECEIVED Attachment A 1 of2 pages ™ !

Settlement Agreement

DEC 2 7 2005 IS 84562 & 1584563

WATER RESOURCES DEPT
SALEM, OREGON



volume. Median flow is the flow that is expected 50% of the time, while average flow
relates to volume, or basin yield, and is a more appropriate method for estimating *
available water for storage.

The department has additional hydrologic data which also can be used to determine the
basin yield and the amount of unappropriated water. Staff compared the 50% exceedance
flow generated from the water availability model to the volume generated by usil:!g
average precipitation data. These two different methods produce different results. The
50% exceedance approach results in 70 acre feet of available water, while the average
precipitation and resulting runoff method results in potential storage of over 16,000 acre-

feet.

The following table calculates unappropriated water using average monthly precipitation
and runoff information from National Resource Conservation Service (NRCS).

Home Creek at the mouth # 84562

Ac-ft/in runoff per sq mi SCS runoff (in) % runoff Area (sq-mi)
53.3 14 44.20% 36.66

MONTH | Precipitation | Equivalent| Runoff | Flow @ 50% | Instream | Existing Equivalent [nslfe§m Potential
inches/month | acreffoot | acreffoot | exceedance in | water right | waler existing | waterright | Runoff

per month | per month CFS in CFS | rights in | water rights | equivalent | Subject to
CFS in AF acre foot | Storage
per month
January 3.67 7171.10 | 3167.05 348 3.49 214.59 2952.46
February 3.71 7249.26 | 3201.57 7.05 7.00 388.76 2812.81
March 4.51 8812.44 | 3891.93 17.40 17.00 1045.29 | 2846.64
7 7 3 T IR, o =
i 480 | 2515850 20 355 35600 | S71:251 |64 240,005 | 211 8 0

55 S A002.645|1 2200, 6414 /¢ 53 201 F 5|14 53, 12510 4380.00 5 | 326B184 ..

TRt 77 Ao 5n e 5204 311000 105370014 | 711251 | 424 0,00 01 | ATBA4 600 |S5) SO HS
iyt 0,6.120 02| S 1104 035 |0 525208 | s B3G5 |51 B100I | 715255 |1 4380 00 [t 4911001 | e

i
Algusti it | S 0lg3 I EY 8 B1602 550 | 10 5B i 3R & [Pt 25 | & A 350-0011 ek 22011 S| R0

S ember |20 2520 6o ATo 210 [ 303 & |3 038 1571 25% | 424010084 | 1 80-9 078 | S0

Oclober 207 | 4044.73 | 1786.32 3.15 3.15 19369 | 1592.63
November | 4.18 8167.63 | 3607.15 2.83 2.83 168.40 | 3438.75
Ipecember | 371 7366.50 | 3253.34 2.91 2.91 17893 | 3074.41
TOTALS 3164 619411 2735569  171.73 170.59 25850.00 10303.81 16717.70

-- Irrigation Season (No Water Available)

The table shows that based on average precipitation water in excess of existing water
rights, including the instream water right, is available October through March. This will
vary year to year based on precipitation occurrences and other hydrologic factors. Based
on the average precipitation data there appears to be unappropriated water in the Home
Creek basin for the Department to accept and process a reservation request for 4,500 acre

feet of water.

RECEIVED

Attachment A 2 of 2 pages.

DEC 2 7 2005 Settlement Agreement
IS 84562 & IS84563

WATER RESOURCES DEPT
SALEM, OREGON



BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon Parks
and Recreation Department

)
|
Applicant ) FINAL ORDER INCORPORATING
) SETTLEMENT AGREEMENT
Roaring Springs Ranch, Inc. )
Protestant )
)
Harney County Court )
Protestant )
)
WaterWatch of Oregon )
Protestant )
)
Oregon Department of Fish & Wildlife )
Intervenor )
) RECEIVED
United States Department of Interior )
Bureau of Land Management ) DEC 2 7 2005
Intervenor ) WATER RESOURCES DEPT
SALEM, OREGON

On October 17, 2000, Oregon Parks and Recreation Department submitted an
application to the Oregon Water Resources Department (OWRD) for an instream water
right certificate on Home Creek, for recreation and scenic attraction (Application IS
84562). On June 25, 2002, the OWRD issued a Proposed Final Order (“PFO”)
proposing to approve the application for the proposed use in the following amounts in
cubic foot per second (“cfs™):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
348 7.0 170 356 530 310 80 358 303 315 283 291

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November , 2005, a Settlement Agreement (“Agreement”) was
reached among the Parties resolving the protests described above.

The certificate for application IS 84562 shall include the following conditions:

For purposes of water regulation, this water right does not have
priority over junior priority date water rights as may be subsequently
- Attachment B 1 of 4 pages
Settlement Agreement
1S84562 & 1S84563



authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock or fire
suppression use but each not to exceed 15 AF in size, up fo a
cumulative limit of 400 AF of water. Such ponds may be
constructed either in channel or off channel only on ephemeral
streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a

cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application 1S-84562 is APPROVED and a
certificate shall issue.

DATED this day of , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department

RECEIVED

DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON
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STATE OF OREGON

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source:
County:

Purpose:

Home Creek, tributary to Catlow Valley

Harney

Providing required stream flows for recreation and scenic attraction.

To be maintained in:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS AREA
(SE 1/4 NE 1/4, SECTION 17, T35S, R32%E, W.M.); TO THE LOWER BOUNDARY
OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10, T35S, R32E,

W.M.)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is October 17, 2000.

The following conditions apply to the use of water under this certificate:

ik

JAN
3.48

The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
7.0 17.0 356 530 31.0 BO 3:68: 9308 '3:15 8 2:838 2.8

The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

For purposes of water regulation, this water right does not have priority RECEIVED
over junior priority date water rights as may be subsequently authorized DEC 2
by OWRD on private land for human consumption not to exceed a 2 7.2005

cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household. WATER RESOURCES DEPT
SALEM, OREGON

Recorded in State Record of Water Right Certificate 81723.
AttachmentB 3 of4 pages
Settlement Agreement
1S84562 & 1584563



ITATE 4

4. For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands
for livestock or fire suppression use but each not to exceed 15 AF in size, upto a
cumulative limit of 400 AF of water. Such ponds may be constructed either in
channel or off channel only on ephemeral streams in the Home Creek basin, and
are to be filled by natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds may be

developed.

5. The instream flow allocated pursuant to this water right is not ilj addition to qther
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect

necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
, 2005.

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record of Water Right Certificate number 81723.

File 1s84562

RECEIVED

DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

Recorded in State Record of Water Right CerthlSate 81723.
Attachment B 4 of 4 pages
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application )
IS 84563 in the Name of the Oregon Parks )
and Recreation Department )
Applicant ) FINAL ORDER INCORPORATING
) SETTLEMENT AGREEMENT
Roaring Springs Ranch, Inc. )
Protestant )
)
Harney County Court )
Protestant )
)
WaterWatch of Oregon )
Protestant )
)
Oregon Department of Fish & Wildlife )
Intervenor ; RECEIVED
United States Department of Interior ) ¢
Bureau of Land Management ) DEC 2 7 2005
e ) WATER RESOURCES DEPT

SALEM, OREGON

On October 17, 2000, the Oregon Parks and Recreation Department submitted
an application to the Oregon Water Resources Department (OWRD) for an instream
water right certificate on Threemile Creek, for recreation and scenic attraction
(Application IS 84563). On June 25, 2002, the OWRD issued a Proposed Final Order
(“PFO”) proposing to approve the application for the proposed use in the following
amounts in cubic foot per second (“cfs”):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
485 566 789 115 114 689 474 40 40 40 40 462

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November , 2005, a Settlement Agreement (“Agreement”) was
reached among the Parties resolving the protests described above.

The certificate for application IS 84563 shall include the following conditions:

For purposes of water regulation, this water right does not have

priority over junior priority date water rights as may be subsequently
AftachmentC ] of4 pages
Settlement Agreement
1S84562 & 1584563



authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock or fire
_suppression use, but each not to exceed 15 AF in size, upto a
cumulative limit of 92 AF of water. Such ponds must be
constructed either in channel or off channel only on ephemeral
streams in the Threemile Creek basin, and are to be filled by
natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds
may be developed.

For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a

cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application 1S-84563 is APPROVED and a
certificate shall issue.

DATED this day of , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department

RECEIVED

DEC 2 7 2005

WATER RESOURCES DEPT
ALEM, OREGON
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STATE OF OREGON
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
Oregon Water Resources Department

158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source: Threemile Creek, tributary to Catlow Valley RECENEB
County: Harney DEC 2 7 2005

X X - RCES DEPT
Purpose: Providing required stream flows for recreation and scenic attractlon.WAT%FAS;S%}REGON

To be maintained in:

THREEMILE CREEK FROM THE WEST SECTION LINE OF SECTION 21 (SW 1/4 NW
1/4, SECTION 21, T35S, R32%4E, W.M.);: TO THE BOUNDARY OF THE WILDERNESS
AREA BOUNDARY (NW 1/4 NW 1/4, SECTION 25, T35S, R32E, W.M.)

The right is established under Oregon Revised Statutes 537.341.
The date of priority is October 17, 2000.
The following conditions apply to the use of water under this certificate:

1k The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
485 566 789 115 114 689 474 40 40 40 40 4.62

2! The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

3 For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD on private
land for human consumption not to exceed a cumulative total of 0.05 cfs and not
to exceed 0.005 cfs per household.

4. For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands

Recorded in State Record of Water Right Certificate 81724.
Attachment C 3 of 4 pages
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for livestock or fire suppression use, but each not to exceed 15 AF in size, up to a
cumulative limit of 92 AF of water. Such ponds must be constructed either in
channel or off channel only on ephemeral streams in the Threemile Creek basin,
and are to be filled by natural runoff or flow. While wildlife may incidentally use
such small storage ponds, wildlife is not a purpose for which the ponds may be

developed.

3. The instream flow allocated pursuant to this water right is not in addition to qther
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect

necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
—, 2005.

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record of Water Right Certificate number 81724.

File 1IS84563

RECEIVED

DEC 2 7 2005

RESOURCES DEPT
WAT%HALEM. OREGON

Recorded in State Record of Water Right Certificate 81724
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Settlement Agreement for 84562 & 84563 copies sent to following: O Tcu‘xu.-\x:k& \0, 200k

Tim Wood
Oregon Parks and Recreation

Phil Ward
Oregon Water Resources

Lindsay A. Ball
Oregon Dept. of Fish and Wildlife

Robert T. Sanders
Roaring Springs Ranch, Inc.

Ronald S. Yockim
Attorney on behalf of
Harney County

John De Voe
WaterWatch of Oregon

Bill Marlett
Oregon Natural Desert Association

Joe S. Whitworth
Oregon Trout

Dana R. Shuford
Burns District Manager
Bureau of Land Management

Barbara Scott Brier
Attorney Advisor
US Dept. Of Interior
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HARDY MYERS
Attorney General

DATE:

TO:

FROM:

SUBJECT:

Greetings:

COPRY

PETER D. SHEPHERD
Deputy Attomey Genceral

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

MEMORANDUM

November 10, 2005

Phil Ward, Tom Paul and Dwight French (OWRD)

Tim Wood (OPRD) and Steve Shipsey (DOJ)

Rick Kepler (ODFW) and Shelley McIntyre (DOJ)

Stacy Davies (Roaring Springs Ranch) and Martha Pagel (Schwabe
Williamson & Wyatt)

Steve Grasty (Harney County Court) and Ron Yockim

Karen Russell (WaterWatch) and Stephanie Parent (PEAC)

Darren Brumback (BLM) and Barbara Scott-Brier (U.S. DOI)

Renee Moulun, Assistant Attorney General
Natural Resources Section

Final Draft Settlement Agreement & Attachments A & B
In the Matter of Instream Water Right Applications IS 84562 (Home Creek)
and IS 84563 (Threemile Creek)

Enclosed for your signature is a copy of the Settlement Agreement resolving the protests to water
right applications IS 84562 and IS 84563. Also enclosed are Attachment A: Memorandum from
Tom Paul to Phil Ward dated June 6, 2005, and Attachment B: Draft Final Order Incorporating
Settlement Agreement and Draft Ccrllf cate for IS 84562 and Draft Final Order Incorporating
Settlement Agreement and Draft Certificate for IS 84563.

Please review the enclosed documents and if you have any corrections please advise me and
copy all of the parties with the corrections by November 17, 2005. If you have no corrections,
please sign the appropriate signature page and return the signed page to me at the Department of
Justice at your earliest opportunity. Once I have received all of the signature pages I will compile
one original and will forward it to OWRD. Upon receiving the executed Agreement, OWRD
will issue the final orders and certificates for applications IS 84562 and IS 84563. OWRD will
then mail you a copy of the Agreement as well as copies of the Final Orders and Certificates.

As you are aware, OPRD, ODFW and OWRD will enter into an MOA regarding amendments to
OAR Chapter 690 division 77 as specified in the Settlement Agreement Paragraph B. OWRD
will propose language contained in the MOA, as provided in Paragraph B(1), as a rule within 180

it RECEIVED
OVER THE CE e NOV 14 2005

WATER
1162 Court Street NE, Salem, OR 973014096 Telephone: (503) 947-4500 Fax: (503) 378-3802 sI? S@Qfgg@ﬁ



November 10, 2005
Page 2

days of signing the settlement agreement, and any rules adopted by the Water Resources
Commission will replace the MOA.

On a personal note, I would like to express my sincere appreciation for your hard work.,
creativity and especially for your patience in resolving the difficult issues associated w1§h these
two applications. The Settlement Agreement (I believe) reflects a commendable commitment by
all of the parties to find a workable solution.

RECEIVED

NOY 14 2005

RECEIVED WATER RESOURCES DEPT
OVER THE COUNTER SALEM. OREGON



BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Applications
IS 84562 and IS 84563 in the Name of the
Oregon Parks and Recreation

Department

Applicant
SETTLEMENT AGREEMENT

Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

S N Nt St N Mo N N N M N N N o S N N S N N N

The Oregon Water Resources Department (“OWRD™), the Oregon Parks and Recreation
Department (“OPRD”), Roaring Springs Ranch, Inc., Harney County Court, WaterWatch
of Oregon, Oregon Natural Desert Association and Oregon Trout (“WaterWatch™), the
Oregon Department of Fish and Wildlife (“ODFW™) and United States Department of
Interior, Bureau of Land Management (*“BLM”), collectively referred to as the “Parties”
to this Agreement, enter into this Settlement Agreement (“Agreement”) and hereby
stipulate and agree as follows.

A. Background of This Agreement

1. Application IS 84562 (Home Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Home Creek, for recreation and scenic
attraction (Application IS 84562). On June 25, 2002, the OWRD issued a
Proposed Final Order (“PFO”) proposing to approve the application for the
proposed use in the following amounts in cubic foot per second (“cfs™):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

349 7.0 157208883 5 6 B 53 {0 MR SR 810 M3 1S R U303 311 S 83 R%CEIVED
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(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office of Administrative Hearings and ODFW and BLM were granted party

status.
2.  Application IS 84563 (Threemile Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Threemile Creek, for recreation and scenic
attraction (Application IS 84563). On June 25, 2002, the OWRD issued a
Proposed Final Order (“PFO”) proposing to approve the application for the
proposed use in the following amounts in cfs:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
485 566 7.89 115 114 6.89 474 40 4.0 4.0 4.0 4.62

(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office of Administrative Hearings and ODFW and BLM were granted party
status.

3. Agreement to seftle

(a) On the basis of numerous settlement discussions, the parties agree that the
protests against applications IS 84562 and IS 84563 may be resolved on the

following terms.

B. Modification of the process when agencies file for instream water rights

1. OPRD and ODFW will enter into a Memorandum of Agreement (“MOA”) with
OWRD wherein the three state agencies agree that any future application for an
instream water right will include written documentation of how the agency
applying for an instream water right has complied with the requirements
contained in its own administrative rules for instream water rights, including
application of the required methods to determine the requested flows.

OWRD will propose the written documentation requirement of the MOA as a rule
within 180 days of signing this settlement agreement. Any final rule adopted by
Oregon Water Resources Commission will replace the MOA.

[y8]

3. The parties clarify that any rulemaking described in paragraph B(1) and (2) above
will not add any additional substantive requirements to the rules governing
OPRD’s or ODFW’s instream application process, but that the intent is to assure

that OWRD receive documentation of the methodology by which quanfIEE¢SE | Vv E D
of requested flows is calculated or achieved.
NOV 14 2005
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G. '_I‘erms of the Agreement for Application IS 84562 (Home Creek)

1. Amendment of reach on Home Creek subject to an instream water
right

(2) OPRD will draft a letter to OWRD amending its application IS 84562 such that
the reach for the instream water right is described as follows:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS
AREA (SE 1/4 NW 1/4, SECTION 17, T35S, R32%E, W.M.); TO THE LOWER
BOUNDARY OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10,
T35S, R32E, W.M.)

2.  Potential future small storage ponds on private lands on ephemeral streams
in the Home Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Home Creek basin for the purposes of
maintaining or improving riparian areas on Home Creek, protecting instream
flows in Home Creek, or providing water for livestock or fire suppression. While
wildlife may incidentally use such small storage ponds, wildlife is not a purpose
for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84562, for purposes of water regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph C(2)(a) above, up to a cumulative total of four-hundred
acre feet (400 AF) of water as follows:

(1) Such small storage ponds will be constructed only on ephemeral streams
in the Home Creek Basin;

(i1) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) above are
to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. If a water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount of water authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 400 AF limit described in

paragraph C(2)(b) above.

RECEIVED
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(d) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) may be
constructed either off channel or in channel on ephemeral streams in the Home
Creek basin. The parties intend that, to the extent possible, the ponds authorized
under this provision will be constructed in natural draws or on ephemeral streams,
in order to avoid the need for mechanical diversion or by-pass flow structures or
devices.

(e) Any final order and certificate issuing from application IS 84562 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use but each
not to exceed 15 AF in size, up to a cumulative limit of 400 AF of water.
Such ponds may be constructed either in channel or off channel only on
ephemeral streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small storage
ponds, wildlife is not a purpose for which the ponds may be developed.

(f) The parties agree that the condition specified in paragraph C(2)(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84562.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

3. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84562
for purposes of water regulation to junior priority date water rights for human
consumption as may be subsequently authorized by OWRD on private land not to
exceed a cumulative total of up to 0.05 cubic foot per second (0.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84562 shall contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per householdRE c E ,V
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(d) The parties agree that the conditions specified in paragraph C(3)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use of water for human consumption for application IS 84562.

4. Large storage facility

(a) OWRD, OPRD, ODFW, BLM, Roaring Springs Ranch and Harney County Court
agree for the purposes of this Agreement to use the OWRD’s “precipitation over
drainage basin area” methodology described in its Memorandum to Phil Ward
from Tom Paul, dated June 6, 2005, incorporated by reference herein (and
attached hereto as Attachment A), and stipulate that based on that methodology,
four-thousand-five-hundred-fifty acre feet (4550 AF) of water is available for a
reservation pursuant to ORS 537.356 (reservation of water for multipurpose
storage uses) in the Home Creek basin area as the Home Creek basin is defined by
OWRD.

(b) WaterWatch expressly does not stipulate that 4550 AF of water is available for
future storage in the Home Creek basin area. WaterWatch reserves the right to
challenge water availability relating to any application for water storage, with the
exception of potential future small storage referred to in paragraph C(2)(a) - (f)
above. In reserving this right to challenge water availability, WaterWatch
acknowledges that the proposed reservation will include a specific finding relating
to water availability.

(¢) Harney County Court may file a request for reservation of water for multipurpose
storage on Home Creek.

(d) In addition to the requirements of ORS chapter 537 and applicable rules, OWRD
will only issue an order approving an application for a permit to store water in the
Home Creek basin reserved under any reservation if it first finds:

(i) The proposed reservoir and any water rights secondary to the storage right
are consistent with the purpose and intent of the reservation following
consultation with Harney County Court;

(1) The proposed reservoir and any water rights secondary to the storage right
will protect instream values, including but not limited to instream flows
and water quality based upon a written assessment of these values
developed in consultation with ODFW and DEQ); and,

(iii) Whether minimum bypass flows are required.

(e) Any final order approving an application for a permit to store water as described
paragraph C(4)(d) above shall contain the findings required in paragraph C(4)(d)
and also contain conditions setting an appropriate storage season and conﬁ'E'c E lv E D
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necessary to ensure no injury to senior water rights (including IS 84562) and to
protect instream values.

(f) Effective date of reservation rules:

(i) Any reservation of water requested by Harney County Court shall be
effective for twenty (20) years from the date of the final rule granting the
reservation, unless the effective date has been extended by further
rulemaking of the Water Resources Commission.

(ii) The expiration of the Home Creek basin reservation rule shall not affect
pending applications that have been received and deemed complete and
not defective by the OWRD pursuant to ORS 537.150(2), prior to the
expiration date of the rules.

(g) Progress Reports

(i) If the OWRD has not received applications for multipurpose reservoir
permits for the full quantity of reserved water in the Home Creek basin
within five years of the final rule granting the reservation, the OWRD will
provide the parties with a progress report on the development of the
reservations. The OWRD will continue to provide progress reports at
five-year intervals while the reservation is in effect unless OWRD receives
applications for multipurpose reservoir permits for the full quantity of
reserved water.

(h) Roaring Springs Ranch agrees to withdraw its existing applications R 84576 and
S 84577 within fifteen (15) days of the effective date of a reservation consistent
with the terms of this Agreement, but preserves its right to seek the water (4550
AF of storage for supplemental irrigation of 5700.2 acres) described in R 84576
and S 84577 under the reservation. Roaring Springs Ranch further agrees to put
its application on hold pending the outcome of the reservation. If the proposed
reservation is not approved by the Water Resources Commission and established
by rule, Roaring Springs Ranch shall not be required to withdraw its pending
applications R 84576 and S 84577, and OWRD, OPRD, ODFW, BLM, Roaring
Springs Ranch and Harney County Court agree that for purposes of this
Agreement, the OWRD’s determination of water availability shall be in
accordance with the June 6, 2005 memorandum from Tom Paul to Phil Ward
referenced above in paragraph C(4)(a). WaterWatch does not agree that the June
6, 2005, memorandum referenced in paragraph C(4)(2) is the appropriate water
availability analysis and reserves the right to challenge water availability in any
further proceedings regarding applications R 84576 and S 84577 to address this
issue if the proposed reservation is not approved.

(i) The parties agree to not object to or to support the establishment of a reservation

with the conditions identified in paragraph C(4)(d) — (h).
RECEIVED
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D. Terms of Agreement Application IS 84563 (Threemile Creek)

1. Potential future small storage ponds on private lands on ephemeral streams
in the Threemile Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Threemile Creek basin for the purposes of
maintaining or improving riparian areas on Threemile Creek, protecting instream
flows in Threemile Creek, and providing water for livestock and fire suppression.
While wildlife may incidentally use such small storage ponds, wildlife is not a
purpose for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84563, for purposes of water regulation, to junior priority date water rights for .
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph D(1)(a) above up to a cumulative limit of ninety-two acre
feet (92 AF) of water as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Threemile Creek basin;

(i1) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraphs D(1)(a) and (b) above
are to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. If a water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount of water authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 92 AF limit described in
paragraph D(1)(b) above.

(d) The parties clarify that the ponds identified in paragraph D(1)(a) — (c) may be
constructed either in channel or off channe] on ephemeral streams in the
Threemile Creek basin.

(e) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock and fire suppression use, but
each not to exceed 15 AF in size, up to a cumulative limit of 92 AF of

RECEIVEp
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water. Such ponds must be constructed either in channel or off channel
only on ephemeral streams in the Threemile Creek basin, and are to be
filled by natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds may be

developed.

(f) The parties agree that the conditions specified in paragraph D(1)(e)(1) above sl_mll
replace the existing proposed condition in the PFO and draft certificate regarding

livestock use for application IS 84563.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law

or regulation.
2. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84563
for purposes of water regulation to junior priority date water rights for human
consumption as may subsequently be authorized by OWRD not to exceed a
cumulative total of up to 0.05 cubic foot per second (.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

(d) The parties agree that the conditions specified in paragraph D(2)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding

use of water for human consumption for application IS 84563.

E. General Provisions

1. In signing this Agreement, the parties preserve any rights authorized by law not
expressly waived by this Agreement.

2. The Parties agree that the terms and conditions of this Agreement shall be
incorporated into the Final Orders issued by OWRD in connection with IS 84562
and IS 84563, as shown in the attached Draft Final Orders and Draft Certificates
(herein attached as Attachment B)
RECEIVED
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Upon issuance by OWRD of Final Orders and Certificates for IS 84562 and IS
84563 that conform to the attached Draft Final Orders and Draft Certificates, the
Parties agree that all issues raised in protests filed to applications IS 84562 and IS
84563 are resolved. In addition, the parties expressly waive any right to file
exceptions or to seek judicial review of such Final Orders or Certificates referred
to in paragraph E(2) above.

(V5]

4. This Agreement is binding upon and inures to the benefit of the parties and their
respective heirs, executors, administrators, trustors, trustees, beneficiaries,
predecessors, successors, affiliated and related entities, officers, directors,
principals, agents, employees, assigns, representatives, and all persons, firms,
associations and corporations connected with them.

5. Each party to this Agreement represents, warrants, and agrees that the person who
executed this Agreement on its behalf has the full right and authority to enter into
this Agreement on behalf of that party and bind that party to the terms of the
Agreement.

6. The terms, provisions, conditions, and covenants of this Agreement are not
severable. If any term, provision, condition or covenant of this Agreement is held
by a court of competent jurisdiction to be invalid, void, or unenforceable, the
parties agree to reconvene to renegotiate the terms of this Agreement.

7. This Agreement may be executed in several counterparts and all documents so
executed will constitute one Agreement, binding on the parties, notwithstanding
that the parties did not sign the same original or the same counterparts. Delivery
of an executed signature page to this Agreement by facsimile transmission is
effective as delivery of an original signed counterpart of this Agreement.

8. The parties agree that this Agreement has been reached through good faith
negotiations for the purpose of resolving legal disputes. The parties agree that no
offers or compromises made in the course of negotiations shall be construed as
admissions against interest and shall not be construed as establishing either legal
or policy precedence for any future actions.

9. The parties agree to each bear their own costs and attorney fees.

10. This Agreement is effective as of the date of the last signature hereto.

AL G
RECEIVED
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TIM WOOD DATE
Director
Oregon Parks and Recreation Department
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.. PHILLIP C. YARD DATE
Dlrector
Oregon Water Resources Department
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RICK KEPLER DATE
Habitat Program Manager, Fish Div.
Oregon Department of Fish & Wildlife
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STACY DAVIES DATE
Roaring Springs Ranch
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STEVE GRASTY DATE
CountyJudge
Harney County Court

DAN NICHOLS DATE
Commissioner
Harney County Court

JACK DRINKWATER DATE
Commissioner
Harmney County Court
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JOHN DE VOE DATE
Executive Director
WaterWatch of Oregon

BILL MARLETT DATE
Executive Director
Oregon Natural Desert Association

JOE S. WHITWORTH DATE
Executive Director
Oregon Trout
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DANA R. SHUFORD DATE

Burns District Manager
United States Bureau of Land Management

BARBARA SCOTT BRIER DATE

Attorney Advisor
United States Department of Interior
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STATE OF OREGON
WATER RESOURCES DEPARTMENT

INTEROFFICE MEMO

June 6, 2005
TO: Phil Ward
FROM: Tom Paul

SUBJECT:  Home Creek Reservation Request and Available Water

We have been involved in settlement discussions regarding an instream water right and a
new storage application in the Home Creek basin. One possibility for settlement is a
reservation for future storage. ORS 537.356 allows the Commission to reserve
unappropriated water for multipurpose storage for future economic development. The
Department may process reservation requests for up to the amount of unappropriated
water. When processing reservation requests, the Department begins the assessment by
looking at the 50 % exceedance flow information generated by the water availability
model. This information is usually a conservative estimate of the amount of basin yield
that may be available for storage. Use of the water availability model at 50% exceedance
for evaluating water reservation requests is not required by rule or statute. Other
hydrologic evaluations are often employed to estimate available unappropriated water
that may be available for storage.

In the determination of median flow estimates, a base period is chosen and all the average
daily flows for a specific date are arranged from high to low. The middle value, or
median, is selected as the 50% exceedance flow. Half of the flow values are above the
median, and half are below, so it is statistically valid to consider the median flow value as
being present or exceeded 50% of the time. An average flow value for the same data set
would be the sum of all the values divided by the total number of data used. The average
value thereby relates directly to volume or basin yield.

Stream flow can be highly variable, especially east of the Cascades in an area such as
Home Creek. When determining water availability for a direct flow appropriation the
water availability model is used to determine when and how much live flow is available.
The approprate statistic in this case is an exceedance stream flow because it is a flow rate
that exists 50% or 80% of the time. This statistic tells us how often to expect a given rate
of stream flow. This same information is normally not an accurate estimate of basin
yield, information that would be used to evaluate an application for storage (or
reservation for storage). More accurate results would normally be derived using average
flow, or estimating average runoff from average precipitation.

In the case of Home Creek, the reservation request is for 4,500 acre feet of water. Using
the water availability model and the 50% exceedance flows results in an estimate of 70
acre-feet of water available for storage. It is important to understand that this estimate is
based on median flow, a statistic best used in relatiﬁ Ebr w, not basin yield or
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volume. Median flow is the flow that is expected 50% of the time, while average flow
relates to volume, or basin yield, and is a more appropriate method for estimating
available water for storage.

The department has additional hydrologic data which also can be used to determine the
basin yield and the amount of unappropriated water. Staff compared the 50% exceedance
flow generated from the water availability model to the volume generated by using
average precipitation data. These two different methods produce different results. The
50% exceedance approach results in 70 acre feet of available water, while the average
precipitation and resulting runoff method results in potential storage of over 16,000 acre-

feet.

The following table calculates unappropriated water using average monthly precipitation
and runoff information from National Resource Conservation Service (NRCS).

Home Creek at the mouth # 84562

Ac-ft/in runoff per sq mi SCS runoff (in) % runoff Area (sq-mi)
53.3 14 44.20% 36.66

MONTH | Precipitation | Equivalent| Runoff | Flow @ 50% | Instream | Existing | Equivalent | Instream | Potential
inches/month | acre/ffoot | acrelfoot | exceedance in | water right | water existing | water right | Runoff

per month | per month CFS InCFS | rights in | water rights | equivalent | Subject to
CFS in AF acre foot | Storage
per month
January 3.67 7171.10 | 3167.05 2952.46
February 371 7249.26 | 3201.57 2812.61
|March 4.51 8812.44 | 3891.93

A pril e 2
May.
une.
ity
August
September |

ik
L=}

1191937 |F

12520163 |
4044.73 | 1786.32

Oclober 1592.63
November B8167.63 3607.15 2.83 2.83 3438.75
December 7366.50 | 3253.34 2.91 2.91 3074.41
TOTALS 31.64 619411 27355.69 171.73 170.59 25860.00 10303.81 16717.70

— Irrigation Season (No Waler Available)

The table shows that based on average precipitation water in excess of existing water
rights, including the instream water right, is available October through March. This will
vary year to year based on precipitation occurrences and other hydrologic factors. Based
on the average precipitation data there appears to be unappropriated water in the Home
Creek basin for the Department to accept and process a reservation request for 4,500 acre
feet of water.
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

_In the Matter of Water Right Application
IS 84562 in the Name of the Oregon Parks
and Recreation Depariment

Applicant FINAL ORDER INCORPORATING
SETTLEMENT AGREEMENT

Roaring Springs Ranch, Inc.

Protestant

Harney County Court

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

)
)
)
)
)
)
)
)
)
Protestant )
)
)
)
)
)
)
)
United States Department of Interior )
Bureau of Land Management )
Intervenor )
On October 17, 2000, Oregon Parks and Recreation Department submitted an
application to the Oregon Water Resources Department (OWRD) for an instream water
right certificate on Home Creek, for recreation and scenic attraction (Application IS
84562). On June 25, 2002, the OWRD issued a Proposed Final Order (“PFO”)

proposing to approve the application for the proposed use in the following amounts in
cubic foot per second (“cfs”):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
349 7.0 17035 . 663108 31108 810 3.58 3.03 315 2:83 291

On August 8, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November , 2005, a Settlement Agreement (“Agreement”) was
reached among the Parties resolving the protests described above.

The certificate for application IS 84562 shall include the following conditions:

For purposes of water regulation, this water right does not have

priority over junior priority date water rightsmmﬁnﬁquenﬂy
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock or fire
suppression use but each not to exceed 15 AF in size, up to a
cumulative limit of 400 AF of water. Such ponds may be
constructed either in channel or off channel only on ephemeral
streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a

cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application 1S-84562 is APPROVED and a
certificate shall issue.

DATED this day of , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department
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STATE OF OREGON
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
Oregon Water Resources Department

158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source: Home Creek, tributary to Catlow Valley
County: Harney
Purpose: Providing required stream flows for recreation and scenic attraction.

To be maintained in:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS AREA
(NE 1/4 NE 1/4, SECTION 17, T35S, R32/4E, W.M.); TO THE LOWER BOUNDARY
OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10, T35S, R32E,
W.M.)

The right is established under Oregon Revised Statutes 537.341.
The date of priority is October 17, 2000.
The following conditions apply to the use of water under this certificate:

1k The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
314908 7.0 170 356 530 310 80 358 303 315 283 291

2. The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

3: For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Recorded in StatR&GcE, w@ight Certificate 81723.
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4. For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands
for livestock or fire suppression use but each not to exceed 15 AF in size, up to a
cumulative limit of 400 AF of water. Such ponds may be constructed either in
channel or off channel only on ephemeral streams in the Home Creek basin, and
are to be filled by natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds may be

developed.

5. The instream flow allocated pursuant to this water right is not in addition to other
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect

necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
, 2005.

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record of Water Right Certificate number 81723.

File 184562

RECEIVER
NJY 14 2005

WATER RESOURCES DEPT
SALEM. OREGON

Recorded in State Record of Water Right Certificate 81723.
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84563 in the Name of the Oregon Parks
and Recreation Department

Applicant FINAL ORDER INCORPORATING
SETTLEMENT AGREEMENT

Roaring Springs Ranch, Inc.

Protestant

Harney County Court

Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

S S Nt Nl Wit Wt Mt N’ S Vi N Wt i S S Ve S M Vi

On October 17, 2000, the Oregon Parks and Recreation Department submitted
an application to the Oregon Water Resources Department (OWRD) for an instream
water right certificate on Threemile Creek, for recreation and scenic attraction
(Application IS 84563). On June 25, 2002, the OWRD issued a Proposed Final Order
(“PFO™) proposing to approve the application for the proposed use in the following
amounts in cubic foot per second (“cfs™):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
485 566 789 115 114 689 474 40 40 40 40 462

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November , 2005, a Settlement Agreement (“Agreement”) was
reached among the Parties resolving the protests described above.

The certificate for application IS 84563 shall include the following conditions:

For purposes of water regulation, this water right does not have
priority over junior priority date water rights as may be subsequently

REC E,VED Attachment B 5 of 8 pages
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock and fire
suppression use, but each not to exceed 15 AF in size, up to a
cumulative limit of 92 AF of water. Such ponds must be
constructed either in channel or off channel only on ephemeral
streams in the Threemile Creek basin, and are to be filled by
natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds
may be developed.

For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a

cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application 1S-84563 is APPROVED and a
certificate shall issue.

DATED this day of , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department

REC E'VED Attachment B 6 of 8 pages
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STATE OF OREGON
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
Oregon Water Resources Department

158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source: Threemile Creek, tributary to Catlow Valley
County: Harney
Purpose: Providing required stream flows for recreation and scenic attraction.

To be maintained in:

THREEMILE CREEK FROM THE WEST SECTION LINE OF SECTION 21 (SW 1/4 NW
1/4, SECTION 21, T35S, R32%4:E, W.M.); TO THE BOUNDARY OF THE WILDERNESS
AREA BOUNDARY (NW 1/4 NW 1/4, SECTION 25, T35S, R32E, W.M.)

The right is established under Oregon Revised Statutes 537.341.
The date of priority is October 17, 2000.
The following conditions apply to the use of water under this certificate:

1 The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
485 566 789 115 114 689 474 40 40 40 40 4.62

2. The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

a1 For purposes of water regulation, this water right does naot have priority over junior
priority date water rights as may be subsequently authorized by OWRD on private
land for human consumption not to exceed a cumulative total of 0.05 cfs and not
to exceed 0.005 cfs per household.

4. For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands

Recorded in State ReBEo%’ev IEB Certificate 81724.
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for livestock and fire suppression use, but each not to exceed 15 AF in size, up to
a cumulative limit of 92 AF of water. Such ponds must be constructed either in
channel or off channel only on ephemeral streams in the Threemile Creek basin,
‘and are to be filled by natural runoff or flow. While wildlife may incidentally use
such small storage ponds, wildlife is not a purpose for which the ponds may be

developed.

D, The instream flow allocated pursuant to this water right is not ir_1 addition to o_ther
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect

necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
~x2005!

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Depariment

Recorded in State Record of Water Right Certificate number 81724.

File ISB4563
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PETER D. SHEPHERD

HARDY MYERS
Attomey General Deputy Attorney General
GENERAL COUNSEL DIVISION
December 23, 2005
Daina Upite

Administrative Law Judge

Office of Administrative Hearings
P.O. Box 14020

Salem, OR 97309-4020

Re:  In the Matter of Water Right Application S 84562_‘:\in the name of the Oregon
Department of Parks and Recreation
DOI File No.: 690202 GN0835-03

Dear ALJ Upite:

Enclosed is a copy of the signed settlement agreement resolving the protests in the above-
referenced matter. This agreement resolves all of the issues in the contested case which is
hereby withdrawn from the Office of Administrative Hearings.

Thank you for presiding over this matter while it was before you and for your patience
during the settlement process.

Sincerely,

flnil fpoeeload
Renee Moulun
Assistant Attorney General
Of Attorneys for the Oregon
Water Resources Department

RMI:rm1/GENO8309

Cc: (w/o enclosure) Tim Wood
Phil Ward
Dwight French
Steven Shipsey
Rick Kepler
Jas Adams RECEIVED
Karen Russell
Barbara Scott-Brier DEC 2 7 /s
Martha Pagel 55
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Stephanie Parent
Ron Yockim EM, OREGON

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Applications
IS 84562 and IS 84563 in the Name of the
Oregon Parks and Recreation

Department

Applicant
SETTLEMENT AGREEMENT

Roaring Springs Ranch, Inc.
Protestant

Hamey County Court
Protestant

WaterWatch of Oregon
Protestant

RECEIVED

DEC 2 7 2009

R RESOURCES DEPT
WAT%ALEM. OREGON

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

vvvuuvvvuuvuuvvuuuvvv

The Oregon Water Resources Department (“OWRD”), the Oregon Parks and Recreation
Department (“OPRD”), Roaring Springs Ranch, Inc., Harney County Court, WaterWatch
of Oregon, Oregon Natural Desert Association and Oregon Trout (“WaterWatch™), the
Oregon Department of Fish and Wildlife (“ODFW™) and United States Department of
Interior, Bureau of Land Management (“BLM”), collectively referred to as the “Parties”
to this Agreement, enter into this Settlement Agreement (“Agreement”) and hereby
stipulate and agree as follows.

A. Background of This Agreement

1. Application IS 84562 (Home Creek)

(@) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Home Creek, for recreation and scenic
attraction (Application IS 84562). On June 25, 2002, the OWRD issued a
Proposed Final Order (“PFO”) proposing to approve the application for the
proposed use in the following amounts in cubic foot per second (“cfs”):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
349 7.0 17.00 5356 = 53:0/ 310 =8!0 315813103 311552830 2.01
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(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office of Administrative Hearings and ODFW and BLM were granted party

status.
2.  Application IS 84563 (Threemile Creek)

(a) On October 17, 2000, OPRD submitted an application to the OWRD for an
instream water right certificate on Threemile Creek, for recreation and scenic
attraction (Application IS 84563). On June 25, 2002, the OWRD issued a
Proposed Final Order (“PFO™) proposing to approve the application for the
proposed use in the following amounts in cfs:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.85 566 789 115 114 689 494 4.0 4.0 4.0 4.0 4.62

(b) On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also
received requests for standing from ODFW and BLM. The matter was referred to
the Office of Administrative Hearings and ODFW and BLM were granted party
status.

3. Agreement to settle

(a) On the basis of numerous settlement discussions, the parties agree that the
protests against applications IS 84562 and IS 84563 may be resolved on the
following terms.

B. Modification of the process when agencies file for instream water rights

1. OPRD and ODFW will enter into a Memorandum of Agreement (“MOA”) with
OWRD wherein the three state agencies agree that any future application for an
instream water right will include written documentation of how the agency
applying for an instream water right has complied with the requirements
contained in its own administrative rules for instream water rights, including
application of the required methods to determine the requested flows.

2. OWRD will propose the written documentation requirement of the MOA as a rule
within 180 days of signing this settlement agreement. Any final rule adopted by
Oregon Water Resources Commission will replace the MOA.

(%]

The parties clarify that any rulemaking described in paragraph B(1) and (2) above
will not add any additional substantive requirements to the rules governing
OPRD’s or ODFW’s instream application process, but that the intent is to assure
that OWRD receive documentation of the methodology by which quantification

of requested flows is calculated or achieved.
9 RECEIVED
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G Terms of the Agreement for Application IS 84562 (Home Creek)

1. Amendment of reach on Home Creek subject to an instream water
right

(a) OPRD will draft a letter to OWRD amending its application IS 84562 such that
the reach for the instream water right is described as follows:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS
AREA (SE 1/4 NE 1/4, SECTION 17, T35S, R32}2E, W.M.); TO THE LOWER
BOUNDARY OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10,
T35S, R32E, W.M.)

2.  Potential future small storage ponds on private lands on ephemeral streams
in the Home Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Home Creek basin for the purposes of
maintaining or improving riparian areas on Home Creek, protecting instream
flows in Home Creek, or providing water for livestock or fire suppression. While
wildlife may incidentally use such small storage ponds, wildlife is not a purpose
for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84562, for purposes of water regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph C(2)(a) above, up to a cumulative total of four-hundred
acre feet (400 AF) of water as follows:

(1) Such small storage ponds will be constructed only on ephemeral streams
in the Home Creek Basin;

(ii) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) above are
to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. If a water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount of water authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 400 AF limit described in
paragraph C(2)(b) above.

RECEIVED
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(d) The parties clarify that the ponds identified in paragraph C(2)(a) and (b) may be
constructed either off channel or in channel on ephemeral streams in the Home
Creek basin. The parties intend that, to the extent possible, the ponds authorized
under this provision will be constructed in natural draws or on ephemeral streams,
in order to avoid the need for mechanical diversion or by-pass flow structures or
devices.

(e) Any final order and certificate issuing from apphcauon IS 84562 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use but each
not to exceed 15 AF in size, up to a cumulative limit of 400 AF of water.
Such ponds may be constructed either in channel or off channel only on
ephemeral streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small storage
ponds, wildlife is not a purpose for which the ponds may be developed.

(f) The parties agree that the condition specified in paragraph C(2)(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84562.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

3. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84562
for purposes of water regulation to junior priority date water rights for human
consumption as may be subsequently authorized by OWRD on private land not to
exceed a cumulative total of up to 0.05 cubic foot per second (0.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land. _

(c) Any final order and certificate 1ssumg from application IS 84562 shall contain the
following Spec1ﬁc Condition:

() For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

RECEIVED
Page 4 of 16 - SETTLEMENT AGREEMENT (IS 84562 and IS 84563)
GEN03900.doc - DEC 2 7 2005
WATER RESOURCES DEPT

SALEM, OREGON



(d) The parties agree that the conditions specified in paragraph C(3)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use of water for human consumption for application IS 84562.

4. Large storage facility

(a) OWRD, OPRD, ODFW, BLM, Roaring Springs Ranch and Harney County Court
agree for the purposes of this Agreement to use the OWRD’s “precipitation over
drainage basin area” methodology described in its Memorandum to Phil Ward
from Tom Paul, dated June 6, 2005, incorporated by reference herein (and
attached hereto as Attachment A), and stipulate that based on that methodology,
four-thousand-five-hundred-fifty acre feet (4550 AF) of water is available for a
reservation pursuant to ORS 537.356 (reservation of water for multipurpose
storage uses) in the Home Creek basin area as the Home Creek basin is defined by

OWRD.

(b) WaterWatch expressly does not stipulate that 4550 AF of water is available for
future storage in the Home Creek basin area. WaterWatch reserves the right to
challenge water availability relating to any application for water storage, with the
exception of potential future small storage referred to in paragraph C(2)(a) - ()
above. In reserving this right to challenge water availability, WaterWatch
acknowledges that the proposed reservation will include a specific finding relating
to water availability.

(c) Harney County Court may file a request for reservation of water for multipurpose
storage on Home Creek.

(d) In addition to the requirements of ORS chapter 537 and applicable rules, OWRD
will only issue an order approving an application for a permit to store water in the
Home Creek basin reserved under any reservation if it first finds:

(i) The proposed reservoir and any water rights secondary to the storage right
are consistent with the purpose and intent of the reservation following
consultation with Harney County Court;

(i1) The proposed reservoir and any water rights secondary to the storage right
will protect instream values, including but not limited to instream flows
and water quality based upon a written assessment of these values
developed in consultation with ODFW and DEQ; and,

(ii1) Whether minimum bypass flows are required.
(e) Any final order approving an application for a permit to store water as described

paragraph C(4)(d) above shall contain the findings required in paragraph C(4)(d)
and also contain conditions setting an appropriate storage season and conditions

RECEIVED
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necessary to ensure no injury to senior water rights (including IS 84562) and to
protect instream values.

(f) Effective date of reservation rules:

(i) Any reservation of water requested by Harney County Court shall be
effective for twenty (20) years from the date of the final rule granting the
reservation, unless the effective date has been extended by further
rulemaking of the Water Resources Commission.

(ii) The expiration of the Home Creek basin reservation rule shall not affect
pending applications that have been received and deemed complete and
not defective by the OWRD pursuant to ORS 537.150(2), prior to the

~ expiration date of the rules.

(g) Progress Reports

(i) If the OWRD has not received applications for multipurpose reservoir
permits for the full quantity of reserved water in the Home Creek basin
within five years of the final rule granting the reservation, the OWRD will
provide the parties with a progress report on the development of the
reservations. The OWRD will continue to provide progress reports at
five-year intervals while the reservation is in effect unless OWRD receives
applications for multipurpose reservoir permits for the full quantity of
reserved water.

(h) Roaring Springs Ranch agrees to withdraw its existing applications R 84576 and
S 84577 within fifteen (15) days of the effective date of a reservation consistent
with the terms of this Agreement, but preserves its right to seek the water (4550
AF of storage for supplemental irrigation of 5700.2 acres) described in R 84576
and S 84577 under the reservation. Roaring Springs Ranch further agrees to put
its application on hold pending the outcome of the reservation. If the proposed
reservation is not approved by the Water Resources Commission and established
by rule, Roaring Springs Ranch shall not be required to withdraw its pending
applications R 84576 and S 84577, and OWRD, OPRD, ODFW, BLM, Roaring
Springs Ranch and Harney County Court agree that for purposes of this
Agreement, the OWRD’s determination of water availability shall be in
accordance with the June 6, 2005 memorandum from Tom Paul to Phil Ward
referenced above in paragraph C(4)(a). WaterWatch does not agree that the June
6, 2005, memorandum referenced in paragraph C(4)(a) is the appropriate water
availability analysis and reserves the right to challenge water availability in any
further proceedings regarding applications R 84576 and S 84577 to address this
issue if the proposed reservation is not approved.

(i) The parties agree to not object to or to support the establishment of a reservation
with the conditions identified in paragraph C(4)(d) — (h).

RECEIVED
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D. Terms of Agreement Application IS 84563 (Threemile Creek)

1. Potential future small storage ponds on private lands on ephemeral streams
in the Threemile Creek basin

(a) For private lands, the parties agree that future small storage ponds may be
developed on ephemeral streams in the Threemile Creek basin for the purposes of
maintaining or improving riparian areas on Threemile Creek, protecting instream
flows in Threemile Creek, and providing water for livestock or fire suppression.
While wildlife may incidentally use such small storage ponds, wildlife is not a
purpose for which the ponds may be developed.

(b) OPRD agrees to subordinate a water right issued pursuant to application IS
84563, for purposes of water regulation, to junior priority date water rights for
small storage ponds as may be authorized by OWRD pursuant to ORS 537.140 to
ORS 537.211 or ORS 537.409 to store water on private lands for the purposes
identified in paragraph D(1)(a) above up to a cumulative limit of ninety-two acre
feet (92 AF) of water as follows:

(i) Such small storage ponds will be constructed only on ephemeral streams
in the Threemile Creek basin;

(ii) No such small storage pond may exceed fifteen acre feet (15AF).

(c) The parties clarify that the ponds identified in paragraphs D(1)(a) and (b) above
are to be filled by natural run off or flow. The ponds may be filled only once per
storage season unless otherwise provided in a water right permit. If a water right
permit authorizes pond maintenance or more than one fill per storage season, the
total amount of water authorized for the initial fill, plus subsequent pond
maintenance or refill, shall be specified in the water right, and the total allocation
to such water right shall be subtracted from the 92 AF limit described in

paragraph D(1)(b) above.

(d) The parties clarify that the ponds identified in paragraph D(1)(a) — (c) may be
constructed either in channel or off channel on ephemeral streams in the
Threemile Creek basin. The parties intend that, to the extent possible, the ponds
authorized under this provision will be constructed in natural draws or on
ephemeral streams, in order to avoid the need for mechanical diversion or by-pass
flow structures or devices.

(e) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
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by OWRD pursuant to ORS 537.140 to ORS 537.211 or ORS 537.409 to
store water on private lands for livestock or fire suppression use, but each
not to exceed 15 AF in size, up to a cumulative limit of 92 AF of water.
Such ponds must be constructed either in channel or off channel only on
ephemeral streams in the Threemile Creek basin, and are to be filled by
natural runoff or flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be
developed.

(f) The parties agree that the conditions specified in paragraph D(1)(e)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
livestock use for application IS 84563.

(g) The parties reserve the right to challenge any application for small storage ponds
referred to in this section or OWRD action relating to such small storage ponds
for failure to be consistent with the terms of this agreement or any applicable law
or regulation.

2. Cap on human consumption on private land

(a) OPRD agrees to subordinate a water right issued pursuant to application IS 84563
for purposes of water regulation to junior priority date water rights for human
consumption as may subsequently be authorized by OWRD not to exceed a
cumulative total of up to 0.05 cubic foot per second (.05 cfs).

(b) The parties clarify that water rights for human consumption are limited to 0.005
cfs per household on private land.

(c) Any final order and certificate issuing from application IS 84563 will contain the
following Specific Condition:

(i) For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a
cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

(d) The parties agree that the conditions specified in paragraph D(2)(c)(i) above shall
replace the existing proposed condition in the PFO and draft certificate regarding
use of water for human consumption for application IS 84563.

E. General Provisions

1. In signing this Agreement, the parties preserve any rights authorized by law not
expressly waived by this Agreement.

RECEIVED
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9.

The Parties agree that the terms and conditions of this Agreement shall be
incorporated into the Final Orders issued by OWRD in connection with IS 84562
and IS 84563, as shown in the attached Draft Final Orders and Draft Certificates
(herein attached as Attachment B)

Upon issuance by OWRD of Final Orders and Certificates for IS 84562 and IS
84563 that conform to the attached Draft Final Orders and Draft Certificates, the
Parties agree that all issues raised in protests filed to applications IS 84562 and IS
84563 are resolved. In addition, the parties expressly waive any right to file
exceptions or to seek judicial review of such Final Orders or Certificates referred
to in paragraph E(2) above.

This Agreement is binding upon and inures to the benefit of the parties and their
respective heirs, executors, administrators, trustors, trustees, beneficiaries,
predecessors, successors, affiliated and related entities, officers, directors,
principals, agents, employees, assigns, representatives, and all persons, firms,
associations and corporations connected with them.

Each party to this Agreement represents, warrants, and agrees that the person who
executed this Agreement on its behalf has the full right and authority to enter into
this Agreement on behalf of that party and bind that party to the terms of the
Agreement.

The terms, provisions, conditions, and covenants of this Agreement are not

- severable. If any term, provision, condition or covenant of this Agreement is held

by a court of competent jurisdiction to be invalid, void, or unenforceable, the
parties agree to reconvene to renegotiate the terms of this Agreement.

This Agreement may be executed in several counterparts and all documents so
executed will constitute one Agreement, binding on the parties, notwithstanding
that the parties did not sign the same original or the same counterparts. Delivery
of an executed signature page to this Agreement by facsimile transmission is
effective as delivery of an original signed counterpart of this Agreement.

The parties agree that this Agreement has been reached through good faith
negotiations for the purpose of resolving legal disputes. The parties agree that no
offers or compromises made in the course of negotiations shall be construed as
admissions against interest and shall not be construed as establishing either legal
or policy precedence for any future actions.

The parties agree to each bear their own costs and attorney fees.

10. This Agreement is effective as of the date of the last signature hereto.

RECEIVED
U T
DEC 2 7 2005
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TIM woon DATE /
Director
Oregon Parks and Recreation Department
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/,{hPHTLLIP CH4VARD DATE’
Director
Oregon Water Resources Department

RECEIVED
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LINDSAY A. BALL DATE

Director
Oregon Department of Fish & Wildlife

RECEIVED

DEC 2 7 2005
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ROBERT T. SANDERS DATE
Roaring Springs Ranch, Inc.
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RONALD S. YOCKI DATE
Attorney on Behalf o
Harney County Co
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JOHIN DE VOE DATE/

Executive Director
WaterWatch of Oregon

' 235"
BILL MARLE DATE

Executive Director
Oregon Natural Desert Association
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JOE S. WHITWORTH DATE
Exgcutive Director
Ofegon Trout
RECEIVED
DEC 2 7 2005
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DANA R. SHUFORD DATE
Burns District Manager

United States Bureau of Land Management
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BARBARA SCOTT BRIER DATE

Attorney Advisor
United States Department of Interior

RECEIVED

DEC 2 7 2005

WATER RESOURG
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STATE OF OREGON
WATER RESOURCES DEPARTMENT.

INTEROFFICE MEMO

June 6, 2005

TO: Phil Ward
FROM: Tom Paul-

SUBJECT:  Home Creek Reservation Request and Available Water

We have been involved in settlement discussions regarding an instream water right and a
new storage application in the Home Creek basin. One possibility for settlement is a
reservation for future storage. ORS 537.356 allows the Commission to reserve
unappropriated water for multipurpose storage for future economic development. The
Department may process reservation requests for up to the amount of unappropriated
water. When processing reservation requests, the Department begins the assessment by
looking at the 50 % exceedance flow information generated by the water availability
model. This information is usually a conservative estimate of the amount of basin yield
that may be available for storage. Use of the water availability model at 50% exceedance
for evaluating water reservation requests is not required by rule or statute. Other
hydrologic evaluations are often employed to estimate available unappropriated water

that may be available for storage.

In the determination of median flow estimates, a base period is chosen and all the average
daily flows for a specific date are arranged from high to low. The middle value, or
median, is selected as the 50% exceedance flow. Half of the flow values are above the
median, and half are below, so it is statistically valid to consider the median flow value as
being present or exceeded 50% of the time. An average flow value for the same data set
would be the sum of all the values divided by the total number of data used. The average
value thereby relates directly to volume or basin yield.

Stream flow can be highly variable, especially east of the Cascades in an area such as
Home Creek. When determining water availability for a direct flow appropriation the
water availability model is used to determine when and how much live flow is available.
The appropriate statistic in this case is an exceedance stream flow because it is a flow rate
that exists 50% or 80% of the time. This statistic tells us how often to expect a given rate
of stream flow. This same information is normally not an accurate estimate of basin
yield, information that would be used to evaluate an application for storage (or
reservation for storage). More accurate results would normally be derived using average
flow, or estimating average runoff from average precipitation.

In the case of Home Creek, the reservation request is for 4,500 acre feet of water. Using
the water availability model and the 50% exceedance flows results in an estimate of 70
acre-feet of water available for storage. It is important to understand that this estimate is
based on median flow, a statistic best used in relation to live flow, not basin yield or

RECEIVED Attachment A 1 of2 pages™ |
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volume, Median flow is the flow that is expected 50% of the time, while average flow
relates to volume, or basin yield, and is a more appropriate method for estimating
available water for storage.

The department has additional hydrologic data which also can be used to determine the
basin yield and the amount of unappropriated water. Staff compared the 50% exceedance
flow generated from the water availability model to the volume generated by using
average precipitation data. These two different methods produce different results. The
50% exceedance approach results in 70 acre feet of available water, while the average
precipitation and resulting runoff method results in potential storage of over 16,000 acre-

feet.

The following table calculates unappropriated water using average monthly precipitation
and runoff information from National Resource Conservation Service (NRCS).

Home Creek at the mouth # 84562
Ac-ft/in runoff per sq mi SCS runoff (in) % runoff Area (sg-mi)
53.3 14 44.20% 36.66
MONTH | Precipitation | Equivalent| Runoff | Flow @ 50% | Instream | Existing | Equivalent | Instream Potential
inches/month | acreffoot | acreffoot | exceedance in | water right | water existing | water right | Runoff
per month | per month CFS in CFS | rights in | water rights | equivalent | Subject to
CFS in AF acre foot | Storage
per month
January 3.67 7171.10 | 3167.05 3.49 349 214.59 | 2952.46
February 3.7 724926 | 3201.57 7.05 7.00 388.76 2812.81
March 4.51 6812.44 | 3891.93 17.40 17.00 1045.29 | 2846.64
158550 2 605z 5160 152 : 21163
0 0 €
12 ! B
: 25! i E T D5
- [I225207 i B 7 1008 0:3C :
Oclober 2.07 4044.73 | 1786.32 3.15 315 193,69 158263
November 4.18 B8167.63 | 3607.15 2.83 2.83 168.40 | 3438.75
December 3.71 7366.50 | 3253.34 2.91 2.91 178.93 3074.41
TOTALS 31.64 619411 2735569 171.73 170.59 25860.00 10303.81 16717.70

1 — Irigation Season (No Water Available)

The table shows that based on average precipitation water in excess of existing water
rights, including the instream water right, is available October through March. This will
vary year to year based on precipitation occurrences and other hydrologic factors. Based
on the average precipitation data there appears to be unappropriated water in the Home
Creek basin for the Department to accept and process a reservation request for 4,500 acre
feet of water.

RECEIVED
Attachment A 2 of 2 pages.
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In.the Matter of Water Right Application
IS 84562 in the Name of the Oregon Parks
and Recreation Department

Applicant FINAL ORDER INCORPORATING

SETTLEMENT AGREEMENT

Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

RECEIVED

DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

United States Department of Interior
Bureau of Land Management
Intervenor

T gt Nt N it gt vt vt it gt gt s it "t "t gt Vv it

On October 17, 2000, Oregon Parks and Recreation Department submitted an
application to the Oregon Water Resources Department (OWRD) for an instream water
right certificate on Home Creek, for recreation and scenic attraction (Application IS
84562). On June 25, 2002, the OWRD issued a Proposed Final Order (“PFO”)
proposing to approve the application for the proposed use in the following amounts in
cubic foot per second (“cfs”):

JAN FEB. MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3498 7.0 17.08:35:6 5308 :31:0548:0 3.568 303 3.15 283 %29}

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November , 2005, a Settlement Agreement (“Agreement”) was
reached among the Parties resolving the protests described above.

The certificate for application IS 84562 shall include the following conditions:

For purposes of water regulation, this water right does not have

priority over junior priority date water rights as may be subsequently
g Attachment B 1 of 4 pages
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock or fire
suppression use but each not to exceed 15 AF in size, up to a
cumulative limit of 400 AF of water. Such ponds may be
constructed either in channel or off channel only on ephemeral
streams in the Home Creek basin, and are to be filled by natural
runoff or flow. While wildlife may incidentally use such small
storage ponds, wildlife is not a purpose for which the ponds may be

developed.

For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a

cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to

the public interest.

Therefore, pursuant to ORS 537.170, application 1S-84562 is APPROVED and a
certificate shall issue.

DATED this day of , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department

RECEIVED

DEC 2 7 2005

WATER RESOURCES DE|
SALEM, OREGON 2
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STATE OF OREGON
CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source:
County:

Purpose:

Home Creek, tributary to Catlow Valley

Hamey

Providing required stream flows for recreation and scenic attraction.

To be maintained in:

HOME CREEK FROM UPPER BOUNDARY OF THE STEENS WILDERNESS AREA
(SE 1/4 NE 1/4, SECTION 17, T35S, R32%E, W.M.); TO THE LOWER BOUNDARY
OF THE STEENS WILDERNESS AREA (SE 1/4 NE 1/4, SECTION 10, T35S, R32E,

W.M.)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is October 17, 2000.

The following conditions apply to the use of water under this certificate:

10

JAN
3.49

The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
7.0 17.00 356 53.0 310 8.0 358 303 315 283 291

The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources
Commission.

RECEIVED

For purposes of water regulation, this water right does not have priority

‘over junior priority date water rights as may be subsequently authorized DEC 2 7 2005

by OWRD on private land for human consumption not fo exceed a

cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household. WATER RESOURCES DEPT
: ALEM, OREGON

Recorded in State Record of Water Right Certificate 81723.
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[TATE 4

4. For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands
for livestock or fire suppression use but each not to exceed 15 AF in size, up to a
cumulative limit of 400 AF of water. Such ponds may be constructed either in
channel or off channel only on ephemeral streams in the Home Creek basin, and
are to be filled by natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds may be

developed.

5 The instream flow allocated pursuant-to this water right is not in addition fo other
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect

necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
, 2005.

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record of Water Right Certificate number 81723.

File 1s84562

RECEIVED

DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

Recorded in State Record of Water Right CerthI'lgate 81723.
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT '

In the Matter of Water Right Application
IS 84563 in the Name of the Oregon Parks
and Recreation Department

Applicant FINAL ORDER INCORPORATING

SETTLEMENT AGREEMENT

Roaring Springs Ranch, Inc.
Protestant

)

)

)

)

)

)

i

Harney County Court )
Protestant )
)

WaterWatch of Oregon )
Protestant )
)

)

)

)

)

)

)

Oregon Department of Fish & Wildlife
Intervenor

RECEIVED

DEC 2 7 2005

WATER RESOURCES DEPT
SALEM, OREGON

United States Department of Interior
Bureau of Land Management
Intervenor

On October 17, 2000, the Oregon Parks and Recreation Department submitted
an application to the Oregon Water Resources Department (OWRD) for an instream
water right certificate on Threemile Creek, for recreation and scenic attraction
(Application IS 84563). On June 25, 2002, the OWRD issued a Proposed Final Order
(“PFO”) proposing to approve the application for the proposed use in the following
amounts in cubic foot per second (“cfs™):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
485 566 7.89 115 114 689 474 40 40 40 40 462

On August 9, 2002, the OWRD received timely filed protests to the PFO from
Roaring Springs Ranch, Harney County Court and WaterWatch. OWRD also received
requests for standing from the Oregon Department of Fish and Wildlife (ODFW) and the
Bureau of Land Management (BLM). The matter was referred to the Office of
Administrative Hearings and ODFW and BLM were granted party status.

On November , 2005, a Settlement Agreement (“Agreement”) was
reached among the Parties resolving the protests described above.

The certificate for application IS 84563 shall include the following conditions:

For purposes of water regulation, this water right does not have

priority over junior priority date water rights as may be subsequently
AttachmentC 1 of 4 pages
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authorized by OWRD pursuant to ORS 537.140 to ORS 537.211 or
ORS 537.409 to store water on private lands for livestock or fire
_suppression use, but each not to exceed 15 AF in size, up to a
cumulative limit of 92 AF of water. Such ponds must be
constructed either in channel or off channel only on ephemeral
streams in the Threemile Creek basin, and are to be filled by
natural runoff or flow. While wildlife may incidentally use such
small storage ponds, wildlife is not a purpose for which the ponds
may be developed.

For purposes of water regulation, this water right does not have priority
over junior priority date water rights as may be subsequently authorized
by OWRD on private land for human consumption not to exceed a

cumulative total of 0.05 cfs and not to exceed 0.005 cfs per household.

Based on the Agreement which is incorporated herein, and the conditions
specified herein, the proposed use as conditioned, will not impair or be detrimental to
the public interest.

Therefore, pursuant to ORS 537.170, application I1S-84563 is APPROVED and a
certificate shall issue.

DATED this day of , 2005.

Phillip C. Ward, Director
Oregon Water Resources Department

RECEIVED

DEC 2 7 2005

WATER RESOURCES DEP
ALEM, OREGON "
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STATE OF OREGON
CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source: Threemile Creek, tributary to Catlow Valley RECEIVED
County: Harney , DEC 2 7 2000

: : DEPT
Purpose: Providing required stream flows for recreation and scenic attractlon.wmgifgﬁ?gggégn

To be maintained in:

THREEMILE CREEK FROM THE WEST SECTION LINE OF SECTION 21 (SW 1/4 NW
1/4, SECTION 21, T35S, R32%E, W.M.); TO THE BOUNDARY OF THE WILDERNESS

AREA BOUNDARY (NW 1/4 NW 1/4, SECTION 25, T35S, R32E, W.M.)
The right is established under Oregon Revised Statutes 537.341.

The date of priority is October 17, 2000.
The following conditions apply to the use of water under this certificate:

ks The right is limited to not more than the amounts, in cubic feet per second, during
the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
485 566 7.89 115 114 6.89 474 40 40 40 40 462

2 The water right holder shall measure and report the in-stream flow along the
reach of the stream or river described in the certificate as may be required by the
standards for in-stream water right reporting of the Water Resources

Commission.

98 For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD on private
land for human consumption not to exceed a cumulative total of 0.05 cfs and not

_ to exceed 0.005 cfs per household.

4, For purposes of water regulation, this water right does not have priority over junior
priority date water rights as may be subsequently authorized by OWRD pursuant
to ORS 537.140 to ORS 537.211 or ORS 537.409 to store water on private lands

Recorded in State Record of Water Right Certificate 81724.
Attachment C 3 of 4 pages
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for livestock or fire suppression use, but each not to exceed 15 AF in size, up to a
cumulative limit of 92 AF of water. Such ponds must be constructed either in
channel or off channel only on ephemeral streams in the Threemile Creek basin,
and are to be filled by natural runoff or flow. While wildlife may incidentally use
such small storage ponds, wildlife is not a purpose for which the ponds may be

developed.

5. The instream flow allocated pursuant to this water right is not in addition to other
instream flows created by a prior water right or designated minimum perennial
stream flow.

6. The flows are to be measured at the lower end of the stream reach to protect

necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
_, 2008,

DRAFT - DO NOT SIGN

Phillip C. Ward, Director
Oregon Water Resources Department

Recorded in State Record of Water Right Certificate number 81724.

File 1S84563

RECEIVED

DEC 2 7 2005

TER RESOURCES DEPT
WA SALEM, OREGON
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Memo Oregon Water Resources Department
Water Rights & Adjudication Division

To: Settlement Parties January 10, 2006
Home Creek/Threemile Creek Settlement Agreement

From: Dwight French, Administrator D
Water Rights & Adjudication Divisi

RE: Transmittal of Final Signed Agreement

Final Orders and Certificates for Two Instream Water Rights
Please find attached a copy of the signed settlement agreement as well as copies of the final orders and
certificates for the Home Creek and Threemile Creek instream water rights.
[ want to thank all of you for your contributions to the process that led to achieving a settlement
agreement. I know that every party has to be a contributor or “giver” in order for these multi-party

settlements to end in a settlement. So, thanks for giving.

[ especially want to thank Renee Moulon (and Shannon O’Fallon before her) who guided and navigated
and nudged all of us along during these past few months.

Page 1 of 1



RECEIVED

NOV 02 2005

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS Ga/ ey Saices DEFT

STATE OF OREGON
FOR THE
OREGON WATER RESOURCES DEPARTMENT

ORDER SETTING SECOND
SETTLEMENT STATUS
CONFERENCE

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Department of Parks and Recreation
Applicant

VS.
Roaring Springs Ranch, Inc.
Protestant

(

(

(

(

(

(

(

(

Harney County Court (
Protestant g
WaterWatch of Oregon’ (
Protestant E
(

(

(

(

(

(

[\’)Lu —P\ejr\o ldls ,
ETREn

Oregon Department of Fish &Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

/") <
A settlement status conference was held b; -} at
9:00 a.m., with Administrative Law Judge Dain 2e

Moulun for Oregon Water Resources Departme pJg
Oregon Parks and Recreation Department, Mar ____ ___. .. . cuiing wprigs anomg—nul
Yockim for Harney County Court, Stephanie Parent for WaterWatch, Rick Kepler for Oregon
Department of Fish and Wildlife, and Darren Brumback for the United States Department of
Interior, Bureau of Land Management.

Ms. Moulun reported on behalf of all the participants that another 30 days is needed to
finalize the agreement. Accordingly, another settlement status conference will be held
November 14, 2005, beginning at 9 a.m., by telephone. To access the conference, please dial
503-378-5680 and, when prompted, dial 8503021 as the access code.

! Oregon Natural Desert Association and Oregon Trout joined WaterWatch of Oregon in filing a single, joint protest
in this matter. All three organizations share a common interest in this matter and speak with a singular voice,
through WaterWatch of Oregon.

In the Name of Oregon Dept. of Parks and Recreation, IS 84562

Order Setting Second Settlement Status Conference

Page 1 of 2



RECEIVED

NOV 0 2 2005
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS §a) t17 g !
STATE OF OREGON
FOR THE
OREGON WATER RESOURCES DEPARTMENT
In the Matter of Water Right Application ( ORDER SETTING SECOND
; ( SETTLEMENT STATUS
IS 84562 in the Name of the Oregon CONFERENCE
Department of Parks and Recreation ( :
Applicant (
VS. (

Roaring Springs Ranch, Inc. (
Protestant E
Harney County Court (
Protestant E
WaterWatch of Oregon’ (
Protestant E
Oregon Department of Fish &Wildlife (
Intervenor E
United States Department of Interior (

Bureau of Land Management E

Intervenor

A settlement status conference was held by telephone on October 18, 2005, beginning at
9:00 a.m., with Administrative Law Judge Daina Upite presiding. Participating were Renee
Moulun for Oregon Water Resources Department, Steve Shipsey and Shelley Mclntyre for
Oregon Parks and Recreation Department, Martha Pagel for Roaring Springs Ranch, Ron
Yockim for Harney County Court, Stephanie Parent for WaterWatch, Rick Kepler for Oregon
Department of Fish and Wildlife, and Darren Brumback for the United States Department of
Interior, Bureau of Land Management.

Ms. Moulun reported on behalf of all the participants that another 30 days is needed to
finalize the agreement. Accordingly, another settlement status conference will be held
November 14, 2005, beginning at 9 a.m., by telephone. To access the conference, please dial
503-378-5680 and, when prompted, dial 8503021 as the access code.

! Oregon Natural Desert Association and Oregon Trout joined WaterWatch of Oregon in filing a single, joint protest
in this matter. All three organizations share a common interest in this matter and speak with a singular voice,
through WaterWatch of Oregon.

In the Name of Oregon Dept. of Parks and Recreation, IS 84562

Order Setting Second Settlement Status Conference

Page 1 of 2 :



Please do not call before the time set for the conference. If you experience difficulty
making the connection, please hang up and call Stacey Silbernagel at 503-947-1814.

(2
A A L o AV
Daina Upite, Administrat{vg

Office of Administratiye

IT IS SO ORDERED.

Date: November 1. 2005

In the Name of Oregon Dept. of Parks and Recreation, IS 84562
Order Setting Second Settlement Status Conference
Page 2 of 2



CERTIFICATE OF SERVICE

I hereby certify that on November 1, 2005, I served a true copy of the following: ORDER
SETTING SECOND SETTLEMENT STATUS CONFERENCE, by depositing the same in
the U.S. Post Office, Salem, Oregon 97309, with first class postage prepaid thereon, and

addressed to:

Tim Wood, Director

Oregon Parks and Recreation
725 Summer Street NE, Suite C
Salem, OR 97301
Tim.Wood(@state.or.us

Steven Shipsey

Oregon Department of Justice
General Counsel, Natural Resources
1162 Court Street NE

Salem, OR 97301

(503) 947-4500

(503) 378-3802
steve.shipsey(@doj.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish & Wildlife

Fish Division

3406 Cherry Avenue NE

Salem, OR 97303

Phone: (503) 947-6084

Fax:  (503) 947-6070
rick.j.kepler(@state.or.us
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General Counsel/Natural Resources
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Fax: (503) 229-5797
shelley.mcintyre(@doj.state.or.us

Karen Russell
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1211 SW Fifth Avenue
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Pacific Environmental Advocacy Center
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Fax: 503-378-3802
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/ Ronald S. Yockim
Attorney at Law
548 SE Jackson, Suite #7
PO Box 2456
Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541)957-5923
ryockim(@mcsi.net
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./ Phil Ward, Director

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97309-4020

Phillip.C. Ward@state.or.us

Darren Brumback

United States Department of Interior
Bureau of Land Management

28910 Hwy 20 West

Hines, OR 97738

Phone: 541-573-4418

Fax: 541573-4411
Darren_brumback@blm.gov
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RECEIVED

SEP 07 2005
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS  WATER RESOURCES DEPT
STATE OF OREGON SALEM, OREGON

FOR THE
OREGON WATER RESOURCES DEPARTMENT

ORDER SETTING SETTLEMENT

In the Matter of Water Right Application STATUS CONFERENCE

IS 84562 in the Name of the Oregon
Department of Parks and Recreation
Applicant

VS.
Roaring Springs Ranch, Inc.
Protestant

(

(

(

(

(

(

(

(

Harney County Court (
Protestant E
WaterWatch of Oregon' (
Protestant E
(

(

(

(

(

Mife 1
o

Oregon Department of Fish &Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

A Pre-hearing Conference was held by tel it
10:00 a.m., with Administrative Law Judge Dain: \-"“‘\d"/ e
Moulun for Oregon Water Resources Departmi i

Recreation Department, Martha Pagel for Roarin,. . p....po-ssussvasy—mvorr—rueki 107 Harmey
County Court, Stephanie Parent for WaterWatch, Rick Kepler for Oregon Department of Fish
and Wildlife, and Barbara Scott-Brier and Darren Brumback for the United States Department of
Interior, Bureau of Land Management.

Ms. Moulun reported on behalf of all the participants that settlement discussions are
proceeding well, and that they are in the process of completing an agreement. A single
substantive issue remains to be resolved, which the participants expect will be resolved in the
next week. Thereafter, all participants will need to sign the agreement, and obtaining approval
from the Department of the Interior is likely to take at least 30 days. Therefore, because it is
likely that this matter will be settled, the hearing now set to begin October 18, 2005 will be a
settlement status conference.

! Oregon Natural Desert Association and Oregon Trout Jjoined WaterWatch of Oregon in filing a single, joint protest
in this matter. All three organizations share a common interest in this matter and speak with a singular voice,
through WaterWatch of Oregon.

In the Name of Oregon Dept. of Parks and Recreation, IS 84562

Order Setting Settlement Status Conference
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SEP 07 2005
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS  WATER RESOURGES DEPT
STATE OF OREGON SALEM, OREGON

FOR THE
OREGON WATER RESOURCES DEPARTMENT

ORDER SETTING SETTLEMENT

In the Matter of Water Right Application STATUS CONFERENCE

IS 84562 in the Name of the Oregon
Department of Parks and Recreation
Applicant

Vs.
Roaring Springs Ranch, Inc.
Protestant

Hamey County Court
Protestant

WaterWatch of Oregon'
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor
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A Pre-hearing Conference was held by telephone on September 2, 2005, beginning at
10:00 a.m., with Administrative Law Judge Daina Upite presiding. Participating were Renee
Moulun for Oregon Water Resources Department, Steve Shipsey for Oregon Parks and
Recreation Department, Martha Pagel for Roaring Springs Ranch, Ron Yockim for Harney
County Court, Stephanie Parent for WaterWatch, Rick Kepler for Oregon Department of Fish
and Wildlife, and Barbara Scott-Brier and Darren Brumback for the United States Department of
Interior, Bureau of Land Management.

Ms. Moulun reported on behalf of all the participants that settlement discussions are
proceeding well, and that they are in the process of completing an agreement. A single
substantive issue remains to be resolved, which the participants expect will be resolved in the
next week. Thereafter, all participants will need to sign the agreement, and obtaining approval
from the Department of the Interior is likely to take at least 30 days. Therefore, because it is
likely that this matter will be settled, the hearing now set to begin October 18, 2005 will be a
settlement status conference.

' Oregon Natural Desert Association and Oregon Trout joined WaterWatch of Oregon in filing a single, joint protest
in this matter. All three organizations share a common interest in this matter and speak with a singular voice,
through WaterWatch of Oregon.

In the Name of Oregon Dept. of Parks and Recreation, IS 84562

Order Setting Settlement Status Conference
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The settlement status conference will be October 18, 2005, beginning at 9:00 a.m.
To access the conference, please dial 503-378-5680 and, when prompted, dial 8503021 as the
access code.

Please do not call before the time set for the conference. If you experience difficulty
making the connection, please hang up and call Stacey Silbernagel at 503-373-0386 or 503-378-
8224 (general reception).

IT IS SO ORDERED.

) Y
:
AL«O b et ‘ W Date: September 2. 2005

Daina Upite, Administrati{¢ Law Judge
Office of Administrative H€arings

RECEIVED

SEP 07 20ux

WATER RESOURCES DEPT
SALEM, OREGON

In the Name of Oregon Dept. of Parks and Recreation, IS 84562
Order Setting Settlement Status Conference
Page 2 of 2



CERTIFICATE OF SERVICE

I hereby certify that on September 2, 2003, I served a true copy of the following: ORDER
SETTING SETTLEMENT STATUS CONFERENCE, by depositing the same in the U.S.
Post Office, Salem, Oregon 97309, with first class postage prepaid thereon, and addressed to:

Tim Wood, Director

Oregon Parks and Recreation
725 Summer Street NE, Suite C
Salem, OR 97301
Tim.Wood(@state.or.us

Steven Shipsey

Oregon Department of Justice
General Counsel, Natural Resources
1162 Court Street NE

Salem, OR 97301

(503) 947-4500

(503) 378-3802
steve.shipsey(@doj.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish & Wildlife

Fish Division

3406 Cherry Avenue NE

Salem, OR 97303

Phone: (503) 947-6084

Fax:  (503) 947-6070
rick.j.kepler(@state.or.us

Shelley McIntyre

Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201

Phone: (503) 229-5725

Fax: (503) 229-5797
shelley.mcintvre(@doj.state.or.us

Karen Russell

WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204

Phone: (503) 295-4039, ext. 24
FAX: (503)295-2791
karen(@waterwach.org

IS 84562 — Master Service List

Barbara Scott-Brier
Office of the Solicitor
Pacific Northwest Region
U.S. Dept. of Interior

500 NE Multnomah St., Suite 607 RECEIVED
Portland, OR 97232

Phone: (503) 231-2139 SEP 07 2005
Fax: (503)231-2166 WATER RESOURCES DEPT

SALEM, OREGON
Martha O. Pagel
Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue
Portland, OR 97204-3795
Phone: (503) 222-9981
Fax: (503) 796-2900
mpagel@schwabe.com

Stephanie M. Parent

Pacific Environmental Advocacy Center
Northwestern School of Law

Lewis & Clark College

10015 SW Terwilliger Blvd.

Portland, OR 97219

Phone: (503) 768-6736

Fax: (503) 768-6671
parent(@]lclark.edu

Renee M. Moulun

Assistant Attorney General
Oregon Department of Justice
1162 Court Street N.E.

Salem, OR 97301-4096

Phone: 503-947-4500

Fax: 503-378-3802
Renee.m.moulun(@doj.state.or.us
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Ronald S. Yockim
Attorney at Law

548 SE Jackson, Suite #7
PO Box 2456

Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541)957-5923
rvockim/@mecsi.net

SNuut 3)]%:/}0{)%

Stacey A. Sllbemagel
Administrative Assistant

IS 84562 — Master Service List

Phil Ward, Director

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97309-4020

Phillip.C. Ward(@state.or.us

Darren Brumback

United States Department of Interior
Bureau of Land Management

28910 Hwy 20 West

Hines, OR 97738

Phone: 541-573-4418

Fax: 541573-4411
Darren_brumback@blm.gov

RECEIVED
SEP 07 2005

WATER RESOURCES DEPT
SALEM, OREGON
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PETER D. SHEPHERD
Deputy Attorney General

COPY

HARDY MYERS \6/
Attorney General \

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

July 12, 2005

BY E-MAIL TO daina.upite@state.or.us RECEIVED

and REGULAR MAIL JUL 14 2005
Iy WATER RESOU

Daina Upite SALEM, OHHE%EOSNDEPT

Administrative Law Judge

Office of Administrative Hearings
P.O. Box 14020

Salem, OR 97309-4020

Re:  In the Matter of the Water Right Applicatiod IS 84562 in thg name of the Oregon Water

Resources Department
DOJ File No.: 690-202-GN0835-03

Dear Administrative Law Judge Daina Upite:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Water
Resources Department are the following:

1. Oregon Water Resources Department’s Withdrawal of Counsel of Shannon K.
O’Fallon and Appearance of Renee M. Moulun as Counsel; and

2. Certificate of Filing/Service.

Sincerely,

4
Govnee Afoeto)
Renee M. Moulun

Assistant Attorney General
Natural Resources Section

RMM:jrs/GENN2342
Enclosures

c: Service List
Shannon O’Fallon, DOJ

1515 SW Fifth Ave, Suite 410, Portland, OR 97201 Telephone: (503) 229-5725 Fax: (503) 229-5797 TTY: (503) 378-5938



STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of Oregon Parks and
Recreation Department

Applicant

OREGON WATER RESOURCES
DEPARTMENT’S WITHDRAWAL
OF COUNSEL OF SHANNON K.
O’FALLON AND APPEARANCE OF

Roaring Springs Ranch, Inc. RENEE M. MOULUN AS COUNSEL

Protestant

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of the Interior

Bureau of Land Management
Intervenor

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Shannon K. O’Fallon hereby withdraws as counsel with the Oregon Department
of Justice for the Oregon Department of Resources in the above case. Renee M. Moulun
of the Oregon Department of Justice hereby enters her appearance as counsel in this
i
1/
1/
s
"
Page 1 - OREGON WATER RESOURCES DEPARTMENT"’S WITHDRAWAL OF COUNSEL OF

SHANNON K. O’FALLON AND APPEARANCE OF RENEE M. MOULUN AS COUNSEL
GENN2307



matter. All future pleadings and correspondence related to the above case should be

served on her as follows:

RENEE M. MOULUN
Assistant Attorney General
Oregon Department of Justice
1162 Court Street N.E.

Salem, OR 97301-4096

Phone: 503-947-4500

Fax: 503-378-3802
renee.m.moulun(@doj.state.or.us

DATED this 12th day of July 2005.

Respectfully Submitted,

HARDY MYERS
Attorney General

-
ferel rtoecten)
Renee M. Moulun, #96370
Assistant Attorney General
Of Attorneys for the Oregon Water
Resources Department

Page 2 — OREGON WATER RESOURCES DEPARTMENT’S WITHDRAWAL OF COUNSEL OF ‘
SHANNON K. O’FALLON AND APPEARANCE OF RENEE M. MOULUN AS COUNSEL |

GENN2307



CERTIFICATE OF FILING/SERVICE

I certify that on July 12, 2005, the OREGON WATER RESOURCES DEPARTMENT’S
WITHDRAWAL OF COUNSEL OF SHANNON K. O’FALLON AND APPEARANCE OF
RENEE M. MOULUN AS COUNSEL was filed with Daina Upite, Administrative Law Judge,
Office of Administrative Hearings, PO Box 14020, Salem, OR 97309-4020, via e-mail to

daina.upite@state.or.us and stacev.a.silbernagel@state.or.us, and via first-class mail, postage
prepaid. I further certify that a true and correct copy of the above document was served on July

12, 2005, by e-mail (where an e-mail address is indicated), and by first-class mail postage

prepaid to the addresses below.

Tim Wood, Director

Oregon Parks and Recreation Dept.
725 Summer Street NE, Suite C
Salem, OR 97301

Phone: (503) 986-0707

FAX: (503)986-0794
tim.wood(@state.or.us

Steven Shipsey (Hand delivered)
Oregon Department of Justice
General Counsel, Natural Resources
1162 Court Street NE

Salem, OR 97301

(503) 947-4500

(503) 378-3802
steve.shipsey(@doj.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish & Wildlife

Fish Division

3406 Cherry Avenue NE

Salem, OR 97303

Phone: (503) 947-6084

Fax: (503) 947-6070
rick.j.kepler@state.or.us

Page 1 — CERTIFICATE OF FILING/SERVICE
GENN2307

Shelley McIntyre

Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201

Phone: (503) 229-5725

Fax: (503) 229-5797
shelley.mcintyre@doj.state.or.us

Barbara Scott-Brier

Office of the Solicitor

Pacific Northwest Region

U.S. Dept. of Interior

500 NE Multnomah St., Suite 607
Portland, OR 97232

Phone: (503) 231-2139

Fax: (503) 231-2166

Darren Brumback

United States Department of Interior
Bureau of Land Management

Bumns District Office

28910 Hwy 20 West

Hines, OR 97738

Phone: (541) 573-4418

Fax: (541) 573-4411

darren brumback@blm.gov




Martha O. Pagel

Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue

Portland, OR 97204-3795

Phone: (503) 222-9981

Fax: (503) 796-2900
mpagel@schwabe.com

Stephanie M. Parent

Pacific Environmental Advocacy Center
Northwestern School of Law

Lewis & Clark College

10015 SW Terwilliger Blvd.

Portland, OR 97219

Phone: (503) 768-6736

Fax: (503) 768-6671
parent@]lclark.edu

Phillip C. Ward

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97309-4020

Phone: (503) 986-0910

Fax:  (503) 986-0903
phillip.c.ward@wrd.state.or.us

Page 2 - CERTIFICATE OF FILING/SERVICE
GENN2307

Ronald S. Yockim
Attorney at Law

548 SE Jackson, Suite #7
PO Box 2456

Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541)957-5923
ryockim(@mcsi.net

Karen Russell

WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204

Phone: (503) 295-4039, ext. 24
FAX: (503)295-2791
karen@waterwatch.org

Lnee ploatice)

Renee M. Moulun, #96370
Assistant Attorney General

Of Attorneys for the Oregon Water
Resources Department



B " STATE OF OREGON
Office of the Water Resources Director
Salem, Oregon 97310
According to the terms of Permit No. ;
construction work was required to be completed on or before

A blank upon which to notify this office of the completion
of such work is attached to your permit. If the work has been
completed, you should promptly fill out and forward this notice.
If the work was not completed but has been prosecuted with
reasonable diligence, an application for extension of time may
be submitted.

If the work has been abandoned or has not been prosecuted
with reasonable diligence, notice to this effect together with
authority to cancel the permit would be greatly appreciated.

Form 000-10-01
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RECEIVED
JUN 13 2005

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS |\ o0 oo 000 penr
STATE OF OREGON SALEM, OREGON

FOR THE
OREGON WATER RESOURCES DEPARTMENT

ORDER GRANTING UNOPPOSED
MOTION TO STAY BRIEFING
DEADLINES AND SETTING PRE-
HEARING CONFERENCE

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Department of Parks and Recreation
Applicant

VS.
Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon’
Protestant

Oregon Department of Fish & Wildlife
Intervenor

PN SN SN TN ST PN SN PN TN TN N P p—

United States Department of Interior
Bureau of Land Management
Intervenor

Pursuant to the order dated February 3, 2005, written direct testimony and exhibits are to
be filed by June 15, 2005. An in-person hearing for cross-examination of witnesses is scheduled
for October 18-19, 2005.

On June 6, 2005, the Oregon Water Resources Department (OWRD) filed an Unopposed
Motion to Stay Briefing Deadlines, to allow the parties opportunity to engage in settlement
discussions. OWRD requests that a pre-hearing conference be scheduled for the week of July
11-14, 2005.

The motion is GRANTED. A pre-hearing conference will be held on Wednesday, July
13, 2005 at 9:00 a.m. by telephone. To access the conference, please dial (503) 378-5680, and,
when prompted, dial 8503021 as the access code.

' Oregon Natural Desert Association and Oregon Trout joined WaterWatch of Oregon in filing a single, joint protest
in this matter. All three organizations share a common interest in this matter and speak with a singular voice,
through WaterWatch of Oregon.

In the Name of Oregon Dept. of Parks and Recreation, IS 84562
Order Granting Unopposed Motion to Stay Briefing Deadlines
Page 1 of 2



Please do not call before the time set for the Hearing, as your call may be misdirected by
the system. If you experience any difficulty making the connection, please hang up and call
Stacey Silbernagel at (503) 373-0386.

The purpose of the conference is to report on the status of settlement discussions and to
adjust the pre-hearing schedule as necessary.

If the date and time set for the conference are not acceptable to any participant, please
confer with other participants to agree upon a mutually acceptable date and time, and file a
motion requesting the change no later than Monday, June 27, 2005.

IT IS SO ORDERED.

é,ﬂgum‘%ﬂz

Daina Upite, Admini strativ%&.aw Judge
Office of Administrative Hearings

Date: June 10, 2005

In the Name of Oregon Dept. of Parks and Recreation, IS 84562
Order Granting Unopposed Motion to Stay Briefing Deadlines
Page 2 of 2



CERTIFICATE OF SERVICE

I hereby certify that on June 10, 20035, I served a true copy of the following: ORDER
GRANTING UNOPPOSED MOTION TO STAY BRIEFING DEADLINES AND
SETTING PREHEARING CONFERENCE, by depositing the same in the U.S. Post Office,
Salem, Oregon 97309, with first class postage prepaid thereon, and addressed to:

Tim Wood, Director

Oregon Parks and Recreation
725 Summer Street NE, Suite C
Salem, OR 97301
Tim.Wood@state.or.us

Steven Shipsey

Oregon Department of Justice
General Counsel, Natural Resources
1162 Court Street NE

Salem, OR 97301

(503) 947-4500

(503) 378-3802
steve.shipsey(@doj.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish & Wildlife

Fish Division

3406 Cherry Avenue NE

Salem, OR 97303

Phone: (503) 947-6084

Fax: (503) 947-6070
rick.j.kepler@state.or.us

Shelley MclIntyre

Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201

Phone: (503) 229-5725

Fax: (503) 229-5797
shelley.mcintyre@doj.state.or.us

Karen Russell

WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208 .
Portland, OR 97204

Phone: (503) 295-4039, ext. 24
FAX: (503)295-2791
karen@waterwach.org

IS 84562 — Master Service List

Barbara Scott-Brier

Office of the Solicitor

Pacific Northwest Region

U.S. Dept. of Interior

500 NE Multnomah St., Suite 607
Portland, OR 97232

Phone: (503) 231-2139

Fax: (503)231-2166

Timothy Sullivan

Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue

Portland, OR 97204-3795

Phone: (503) 222-9981

Fax: (503) 796-2900
tsullivan@schwabe.com

Stephanie M. Parent

Pacific Environmental Advocacy Center
Northwestern School of Law

Lewis & Clark College

10015 SW Terwilliger Blvd.

Portland, OR 97219

Phone: (503) 768-6736

Fax: (503) 768-6671
parent@]Iclark.edu

Shannon O’Fallon

Oregon Department of Justice
General Counsel/Natural Resources
1162 Court Street NE

Salem, OR 97301

Phone: (503) 947-4500

FAX: (503)378-3802

shannon.ofallon@doj.state.or.us
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Ronald S. Yockim
Attorney at Law

548 SE Jackson, Suite #7
PO Box 2456

Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541)957-5923
ryvockim@mcsi.net

Adam Sussman

Oregon Water Resources Dept.

725 Summer Street N.E., Suite “A”
Salem, OR 97301

Phone: 503-986-0877

Fax: 503-986-0901
Adam.p.Sussman@wrd.or.us

Stacey A.
Admini

IS 84562 - Master Service List

Phil Ward, Director

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97309-4020

Phillip.C. Ward(@state.or.us
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y 725 Summer Street NE, Suite A

Theodore R. Kulongoski, Governor Salem, OR 97301-1271
503-986-0900

FAX 503-986-0904

G‘e On Water Resources Department
2z North Mall Office Building

VIA FACSIMILE
November 26, 2003

Michael Carrier

Director

Oregon Parks and Recreation Dept.
725 Summer St. NE, Suite C
Salem, OR 97301

RE: Instream Water Right Application IS 84562 in the Name of the Oregon
Department of Parks and Recreation

Dear Mr. Carrier:

I would like to apologize for not having this notice served to you directly as well as to
Richard Whitman at the Department of Justice. I would be happy to reschedule this
prehearing conference if the current date is inconvenient. Please let me know if you need
this conference rescheduled or if you have any other questions regarding this proceeding:
(503) 986-0824.

Again, I apologize for any inconvenience I may have caused.

Sincerely,
r
Renee Moulun
Protest Program Coordinator

Attachment (Notice of Prehearing Conference IS 84562)

Cc:  Paul Cleary
Dick Bailey
Richard Whitman



STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon

Department of Parks and Recreation NOTICE OF
Applicant PREHEARING
CONFERENCE

Roaring Springs Ranch, Inc.
Protestant

Harney County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Request for Standing

United States Department of Interior
Bureau of Land Management
Request for Standing

\—fuu\—l\uwuv\dvuuvuuwvuuu

PLEASE TAKE NOTICE

A telephone prehearing conference will be held on the above-captioned matter on
Monday, December 8, 2003, at 10:30 a.m. to 12:00 p.m. PST.

To call into this prehearing conference dial the following number: (503) 378-3003

The prehearing conference will be conducted by Administrative Law Judge Daina Upite
of the Office of Administrative Hearings.

The purpose of the prehearing conference is to set a date and time for the contested case
hearing, to determine a schedule for prehearing filings and discovery and to discuss and

finalize the proposed hearing issues listed below.

Proposed Issues

1. The proposed allocation to instream recreational purposes will eliminate all
opportunity for future storage, without sufficient demonstration of need, and
without appropriate weighing and balancing by the WRD of competing

Page 1 — NOTICE OF PREHEARING CONFERENCE



interests in the water available for allocation. Approval of the Proposed Final
Order (“PFO”) will result in no water being available for storage purposes,
causing direct and substantial harm to Roaring Springs Ranch (“RSR”). (RSR

Protest at pg. 2.)

2. The amounts proposed for approval are not the “minimum” amount needed
for the recreational objectives to be protected by the proposed instream right,
as required under ORS 537.332(2). (RSR Protest at pg. 2.)

3. The requested instream flow levels were not determined and supported in
accordance with the requirements of the Recreation Flow Requirement
Methodology prescribed in applicable administrative rules of the Oregon
Parks and Recreation Department (“OPRD”). Because of this serious
deficiency in the instream applications, the Oregon Water Resources
Department (“OWRD”) should have refused to accept the applications for

filing. (RSR Protest at pg. 3.)

4. Even if the Recreation Flow Requirement Methodology rules were
appropriately applied, the rules are deficient in that they fail to address the
requirement for identifying the minimum amount necessary for the public

recreational uses. (RSR Protest at pg. 3.)

51 For IS 84562 (Home Creek), approximately one-half of the reach proposed for
inclusion in an instream water right is within private lands owned by RSR.
Because there is no public access to the stream in that area, and the stream
itself is not navigable for public recreation purposes, there is no basis for
assertion of a public recreational interest, as required under ORS 537.336.

(RSR Protest at pg. 3.)

6. The Application and PFO are incomplete and deficient because:

a. The PFO states the proposed instream water right is for the purpose of
recreation and scenic attraction. However, the Recreation Flow
Methodology for Home Creek only quantifies the flow requirements for
undocumented recreational use which is acknowledged to be low. (Harney

County Court (“HCC”) Protest at pg. 3.)

b. The recreation flow report addresses scenic attractions within the Home
Creek unit of the Steens Mountain Wildemess, but does not identify the
location of the aesthetic values in this stretch or that portion of the
requested stream reach that lies outside the wilderness. (HCC Protest at

ps. 3.)

c. The PFO is inadequate because it does not explain or relate the flows
requested to the recreation or scenic values within this stretch. An
instream water right cannot be granted when there is no stated public
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purpose for it. In this case, the scenic values are listed as “spectacular
desert scenery, impressive geology, viewable fish and wildlife, diverse
plant communities and living natural history” (p.1) Nowhere is there a
description of how these values relate to the requested instream flows.

(HCC Protest at pg. 4.)

OPRD’s application fails to include essential information required by the
Division 77 rules including: (1) identification of affected local
governments and copies of letters notifying these governments of the
intent to file application, OAR 690-77-0020(4)(j); (2) that the Oregon
Department of Fish & Wildlife and Department of Environmental Quality
were notified of the proposed application prior to the submission of the
application (OAR 690-077-0020(2) & (4)(h)); and (3) the application fails
to identify compliance with the settlement between OWRD and Water for
Life relative to instream water rights. (HCC Protest at pg. 4.)

The application and PFO do not provide documentary evidence that the
flows are the minimum amount necessary to support the recreational use
(undocumented use) and scenic attributes (ORS 537.332(2)). (HCC protest

at pg. 4.)

Without the information referenced in (a) through (e) above, the
application is incomplete. Under the applicable rules when the application
was filed, the Department had no choice but to remand the application to
OPRD (OAR 690-077-0027(1)). Notwithstanding the lack of authority to
process the incomplete application, the OWRD now proposes to approve
an incomplete application. (HCC Protest at pg. 4.)

7k The public interest presumption is not established.

a.

There is no evidence that the proposed use complies with the State Agency
Agreement for Land Use. (HCC Protest at pg. 4.)

The public interest provisions of ORS 537.153(2) and OAR 690-077-
0033(1) require a balancing of public interest and this was not done in the

PFO. (HCC Protest at pg. 4 & 5.)

The proposed use cannot be found to be in the public interest under OAR
690-077-0037(2) based on the existing record. (HCC Protest at pg. 5.)

Fish flows are not within OPRD authority. (HCC Protest at pg. 5.)

No support exists for OPRD’s contention that the requested flows are
necessary. (HCC Protest at pg. 6.)
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8. The condition of use proposed in the PFO exempting human consumption and
livestock use will impair the protestant’s interest in ensuring that the purposes
of the instream water right are fulfilled. (WaterWatch of Oregon (“WW?")

Protest pg. 3.)

9. The flows proposed in the PFO are less than those originally requested by the
Parks Department and will impair protestants’ interest in ensuring that flows
are sufficient to protect the scenic, recreational and fishery values of the
Creek. (WW Protest at pg. 5.)

A service list and a copy of NOTICE OF CONTESTED CASE RIGHTS AND
PROCEDURES OREGON WATER RESOURCES DEPARTMENT are attached.

DATED this &3 day of October, 2003.

e

Richard D. Bailey, Administrator I
Water Rights Division
Water Resources Department
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CERTIFICATE OF FILING/SERVICE

I certify that on October 24, 2003, the original of REFERRAL FORM, NOTICE OF
PREHEARING CONFERENCE and a true, exact and full copy of the NOTICE OF
CONTESTED CASE RIGHTS AND PROCEDURES OREGON WATER RESOURCES
DEPARTMENT was served by certified mail, postage prepaid upon Administrative Law Judge
Daina Upite, Office of Administrative Hearings, P.O. Box 14020, Salem, OR 97309-4020. I
further certify that a true, exact and fully copy of the REFERRAL FORM, NOTICE OF
PREHEARING CONFERENCE and NOTICE OF CONTESTED CASE RIGHTS AND
PROCEDURES OREGON WATER RESOURCES DEPARTMENT was served by certified
mail on the parties below, by depositing same in the United Sates Post Office at Salem,

Oregon.

Richard M. Whitman

Oregon Department of Justice
General Counsel/Natural Resources
1162 Court St NE

Salem, OR 97301

Barbara Scott-Brier

Office of the Solicitor

Pacific Northwest Region

U.S. Dept. of Interior

500 NE Multnomah St., Suite 607
Portland, OR 97232

Martha O. Pagel

Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue

Portland, OR 97204-3795

Karen Russell

WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204

Ronald S. Yockim
Attorney at Law

548 SE Jackson, Suite #7
PO Box 2456

Roseburg, OR 97470

Shannon O’Fallon
Oregon Department of Justice
Natural Resources
1162 Court St NE
Salem, OR 97301

Renee Moulun (hand delivered)
Protest Program Coordinator
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301

Teri Hranac
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PETER D. SHEPHERD

« HARDY MYERS
Deputy Attomney General

Attomey General

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

April 15, 2005 RECEWV el
APR 18 00
e ‘=5 el
Martha Pagel WATER beUUHEEOK
Swabe, Williamson & Wyatt, P.C. SALEM.OR
PacWest Center, Suites 1600-1900

1211 SW Fifth Avenue
Portland, OR 97204-3795

Re:  Home Creek Instream Water Right Application IS 84562
DOJ File: 690202/GN0835-03

Dear Martha:

At the settlement meeting on February 17, 2005, as well as in a previous meeting with
OPRD and OWRD, Roaring Springs Ranch (RSR) proposed three settlement terms:

(1)  Modification of the process when agencies file for instream water rights;

(2)  Modification in this case of the reach of the instream water right to limit it to the
wilderness area; and

(3)  Subordination of the instream water right to 6000 acre feet of future storage.

The state is willing to agree to the first two of the three settlement terms; the
subordination term, however, is problematic.

1. Process when agencies request instream flows

OPRD and ODFW are willing to enter into a Memorandum of Agreement with OWRD,
wherein these agencies would agree to submit written documentation of how the methods in its
rules are being applied in preparation of any future application for an instream water right.
OWRD is not opposed to a rule change in which it would propose language similar to that you
drafted, however an MOA would be immediate and would provide certainty as to the outcome.

2. Limiting reach to wilderness area

OPRD is willing to draft a letter to OWRD amending its application to reduce the reach
to encompass only the boundaries of the wilderness area.

‘3. Subordination

In order for the state to agree to subordination, the subordination would have to be
coupled with minimum bypass flows. To this end, the state has been exploring whether and how

1515 SW Fifth Ave, Suite 410, Portland, OR 97201 Telephone: (503) 229-5725 Fax: (503) 229-5390 TTY: (503) 378-5938
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minimum bypass flows can be identified that would still be protective of the scenic and
recreational values for which the instream water right was requested. Given this, and given that
OPRD is seeking to protect as much of Home Creek’s natural hydrograph as legally possible, the
state has been unable to find a practical or factual basis for accepting flows lower than the
estimated average natural flow (ENAF). In addition, OPRD is concerned with the recreational
fishery on Home Creek and, short of a study by ODFW, there is no basis upon which to accept
lower flows than those requested and still be assured that the recreational fishery can be
protected with a subordination in place.

If RSR were willing to accept a settlement agreement where the minimum bypass flows
are set at flows levels recommended by ODFW, we should discuss that. However, ODFW has
indicated it is unlikely an ODFW study would show that fish can be protected at levels below
ENAF at critical times of the year.

Even if the state could agree to bypass flows that are less than the ENAF, subordination
to 6,000 acre feet of future storage is unworkable. At an 80% exceedance level, 4 out of 5 years,
the entire basin, including Smith Flats and V Lake only receives 5,247 acre feet of water.
Further, RSR has offered no factual basis for its demand of 6,000 acre feet of water for future
storage.

4. Other possible settlement options

The state is hopeful that even without the subordination, RSR can agree to settlement. As
you know, OWRD does not have to use the 50% exceedance when determining whether water is
available for a given storage project. This means that if the instream water right is certificated as
currently proposed, it, by itself, does not necessarily preclude OWRD from finding water is
available for storage. See OAR 690-410-0070(2)(c).

a. Reservation for Multipurpose Storage

ORS 537.356 provides for a local government or an individual cooperating jointly
with a local government, to request that the Oregon Water Resources Commission
reserve unappropriated water for multipurpose storage for future economic development.
One of the main benefits of a reservation of water, is that the priority date is the date on
which the commission takes action to initiate the rulemaking process. Consequently, if a
reservation were in place, even if RSR were to withdraw its current applications for the
upper reservoirs, it could be assured that no other senior instream water rights would be
established on Home Creek.

b. Subordination for human consumption and livestock

Off-stream water for livestock can be obtained without first obtaining a water
right permit. See ORS 537.141(2). However, there remains the condition to subordinate
the instream water right to human consumption and livestock. This means that if a junior
water right is issued on Home Creek for human consumption or off-stream livestock use,
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in times of water shortage, these junior water rights would not be regulated off in favor of
the instream water right. The subordination does not affect exempt uses.

Using some basic assumptions derived from discussions with range specialists at
the Oregon Department of Agriculture, OWRD has determined that for a three months
grazing season, July — September, 0.05 cfs (35,000 gallonsiday) or 9.88 acre feet is a
reasonable cap on the amount of water needed for livestock in the Home Creek Basin.'

Based on an estimation of ten permits, a reasonable cap for human consumption
would be 0.05 cfs (10 x 0.005).

] am hopeful that there is an opportunity for settlement along the lines I have discussed
above. Please do not hesitate to contact me with respect to any aspect of these terms.

Sincerely, /_-
annon K. Q'Fallon

Senior Assistant Attorney General
Natural Resources Section

SKO:lss /GENL9121.DOC
cc: illip Ward, OWRD Director
Tim Wood, OPRD Director
Jim Myron, Governor’s Office
Rick Kepler, ODFW
Steven Shipsey, DOJ
Shelley Mclntyre, DOJ
Barbara Scott-Brier, US DOI
Cindy Weston, BLM
Stephanie Parent, Lewis & Clark College
Karen Russell, Water Watch of Oregon
Ron Yockim, Attorney at Law

' The Home Creek Basin is approximately 33 square miles or 21,120 acres. Plant productivity estimates from the
Natural Resources Conservation Service (NRCS) indicate total plant dry weight production for the dominant soils in
the area to be 1,000 Ib/acre in a favorable precipitation year, 800 lbs/acre in a normal year, and 600 Ibs/acre in a dry
year. Using a maximum forage use of 50% with a minimum remaining not less than 400 Ib/acre, total forage
available for this allotment would vary between 4.2 and 10.56 million Ibs (i.e. 200 Ibs max in a dry year or 50% of
1000 Ib in a favorable year). In a dry year, assuming that cows are grazing the entire 21,120 acres, and not taking
into account the condition of the forage, or forage needed for any other purpose such as wildlife (elk and deer), there
would be 5,280 AUMs available, or 4 acressAUM. An AUM is an animal unit month and is the amount of forage
that an animal would need in one month. Given the drought cycle Oregon is currently experiencing, that cattle
cannot likely graze all of the acres in the Home Creek Basin, and given that the number of 5,280 AUMs does not
take into account the actual condition of the forage, OWRD proposes using a more conservative number of

5 acres/AUM, or 4,224 AUMs. Based on a cow’s water needs (16.5 gallons/day for a lactating cow and 9.5 for her
calf, 26 gallons total), the amount of water needed for a three months grazing season, July — September is 0 .050 cfs

or 9.88 acre feet.



Basin: MALHEUR LAKE

NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Time: 15:52

Stream: HOME CR @ mouth
WAB ID #:

Streams Above: 1 HOME CR AT V LAKE RES SITE
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10
1
12

Stream: HOME CR AT V LAKE RES SITE

Flow
3.49
7.05
17.40
35.60
53.20
31.10
8.39
3.58
3.03
3.15
2.83
2.91

84562

Exceedance Level: 50

Date: 02/23/2005

# WABS ABOVE: 2

2 HOME CR AT SMITH FLAT RES SITE
Sum Upstream WABs

CsSM
0.10
0.19
0.47
0.97
1.45
0.85
0.23
0.10
0.08
0.09
0.08
0.08

WAB ID #: 31200808

=

CO~NOOO A WN-=0

Flow
0.14
0.28
0.70
1.42
213
1.24
0.34
0.14
012
0.13
0.11
0.12

CSM
0.13
0.26
0.64
1.29
1.94
1.13
0.31
0.13
0.11
0.12
0.10
0.11

% Ann
2.00
4.10

10.10
20.70
31.00
18.10
4.90
2.10
1.80
1.80
1.60
1.70

Flow
0.84
1.70
4,21
8.59
12.80
7.51
2.03
0.86
0.73
0.76
0.68
0.71

CSM
0.12
0.24
0.60
1.23
1.84
1.08
0.29
0.12
0.10
0.11
0.10
0.10

# WABS ABOVE: 0
Sum Upsitream WABs

% Ann
2.00
4.10

10.20
20.70
31.00
18.00
4.90
2.00
1.80
1.90
1.60
1.80

Flow
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

CSM
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

Stream: HOME CR AT SMITH FLAT RES SITE
WAB ID #: 31200809

= =
COO~NDU B WN 2D

—
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Flow
0.70
1.42
3.51
717
10.70
6.27
1.69
0.72
0.61
0.63
0.57
0.59

CSM
0.12
0.24
0.60
1.22
1.82
1.07
0.29
0.12
0.10
0.11
0.10
0.10

# WABS ABOVE: 0
Sum Upstream WABs

% Ann
2.00
4.10

10.20
20.70
30.90
18.10
4.90
2.10
1.80
1.80
1.60
1.70

Flow
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

CSM
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

% Ann
2.00
4.10

10.20
20.70
31.00
18.10
4.90
2.10
1.80
1.80
1.60
1.70

% Ann
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

% Ann
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

Difference
Flow CSM
2.65 0.09
5.35 0.18

13.20 0.44

27.00 0.91

40.40 1.36

23.60 0.79
6.36 0.21
2.72 0.09
2.30 0.08
2.39 0.08
2.15 0.07
2.20 0.07

Difference
Flow CSM
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00

Difference
Flow CSM
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00

\

EL S
DWWt
Difference Total
% Ann w/50% Exc. ac-ft/mo
2.00 0.00 214.59
410 0.00 391.54
10.10 0.00 1069.88
20.70 0.00 2118.35
31.00 0.00 3271.14
18.10 0.00 1850.58
4.90 0.00 515.88
210 0.00 220.13
1.80 0.00 180.30
1.80 0.00 193.69
1.60 0.00 168.40
1.70 0.00 178.93
10373.40 ac-ft/yr
Difference Total
% Ann w/50% Exc. ac-ft/mo
0.00 0.00 8.61
0.00 0.00 15.55
0.00 0.00 43.04
0.00 0.00 84.50
0.00 0.00 130.97
0.00 0.00 73.79
0.00 0.00 20.91
0.00 0.00 8.61
0.00 0.00 7.14
0.00 0.00 7.99
0.00 0.00 6.55
0.00 0.00 7.38
415.02 ac-ftiyr
Difference Total
% Ann w/50% Exc. ac-ft/mo
0.00 0.00 43.04
0.00 0.00 78.86
0.00 0.00 215.82
0.00 0.00 426.64
0.00 0.00 657.92
0.00 0.00 373.09
0.00 0.00 103.91
0.00 0.00 44.27
0.00 0.00 36.30
0.00 0.00 38.74
0.00 0.00 33.92
0.00 0.00 36.28

2088.79 ac-ft/yr



Basin: MALHEUR LAKE

NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Time: 15:52

Stream: HOME CR @ mouth
WAB ID #:

Streams Above: 1 HOME CR AT V LAKE RES SITE
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Stream: HOME CR AT V LAKE RES SITE

Flow
1.78
2.71
6.43
18.80
25.70
16.50
4.66
2.26
2.05
215
2.04
1.79

84562

Exceedance Level: 80

Date: 02/23/2005

# WABS ABOVE: 2

2 HOME CR AT SMITH FLAT RES SITE
Sum Upstream WABs

CSM
0.05
0.07
0.18
0.51
0.70
0.45
0.13
0.06
0.06
0.06
0.06
0.05

WAB ID #: 31200808

— =
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P R S
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Flow
0.07
0.11
0.26
0.75
1.03
0.66
0.19
0.09
0.08
0.09
0.08
0.07

CsSM
- 0.06
0.10
0.24
0.68
0.94
0.60
0.17
0.08
0.07
0.08
0.07
0.06

% Ann
2.00
3.10
7.40

21.60
29.60
19.00
5.40
2.60
2.40
2.50
2.30
2.10

Flow
0.43
0.66
1.56
4.54
6.21
3.98
143
0.55
0.49
0.52
0.49
043

CSM
0.06
0.09
0.22
0.65
0.89
0.57
0.16
0.08
0.07
0.07
0.07
0.06

# WABS ABOVE: 0
Sum Upstream WABs

% Ann
2.00
3.20
7.50

21.60
29.60
19.00
5.50
2.60
2.30
2.60
2.30
2.00

Flow
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

CSM
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

Stream: HOME CR AT SMITH FLAT RES SITE
WAB ID #: 31200809

= =
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Flow
0.36
0.55
1.30
3.79
5.18
3.32
0.94
0.46
0.41

0.43
0.41

0.36

CSM
0.06
0.09
0.22
0.64
0.88
0.56
0.16
0.08
0.07
0.07
0.07
0.06

#WABS ABOVE: 0
Sum Upstream WABs

% Ann
2.10
3.10
7.40

21.60
29.60
19.00
5.40
2.60
2.30
2.50
2.30
2.10

Flow
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

CSM
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

% Ann
2.00
3.10
7.40

21.60
29.60
19.00
5.40
2.60
2.30
2.50
2.30
2.00

% Ann
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

% Ann
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

Difference
Flow CSM
1:35 0.05
2.05 0.07
4.87 0.16

14.30 0.48

19.50 0.66

12.50 0.42
3.53 0.12
1.71 0.06
1.56 0.05
1.63 0.05
1.55 0.05
1.36 0.05

Difference
Flow CcsM
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00

Difference
Flow CSM
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00

Difference
% Ann w/50% Exc.
2.00 1.71
3.10 4.34
740 10.97
21.60 16.80
29.60 27.50
19.00 14.60
5.40 3.73
2.60 1.32
2.40 0.98
2.50 1.00
2.30 0.79
2.10 1.12
Difference
% Ann w/50% Exc.
0.00 0.07
0.00 0.17
0.00 0.44
0.00 0.67
0.00 1.10
0.00 0.58
0.00 0.15
0.00 0.05
0.00 0.04
0.00 0.04
0.00 0.03
0.00 0.05
Difference
% Ann w/50% Exc.
0.00 0.34
0.00 0.87
0.00 2.21
0.00 3.38
0.00 5.52
0.00 2.95
0.00 0.75
0.00 0.26
0.00 0.20
0.00 0.20
0.00 0.16
0.00 0.23

Total
ac-ft/mo
109.45
150.51
395.37
1118.68
1580.23
981.82
286.53
138.96
121.98
132.20
121.39
110.06
524717 ac-ftlyr

Total
ac-ft/mo
4.30
6.11
15.99
44.63
63.33
39.27
11.68
5.53
4,76
5.53
4.76
4.30
210.21 ac-ftlyr

Total
ac-ft/mo
2214
30.55
79.93
225.52
318.51
197.55
57.80
28.28
24.40
26.44
24.40
2214
1057.65 ac-ftlyr



Home Creek Carrying Capacity — Estimate based on limited information

Assumptions:

Elevation 5500 — 7600 ft. from west to east
- mostly gradual elevation change

Precipitation primarily winter — spring; July and August are generally dry

Grazing se:

33.66 sq. i - \[/6

Conservati ( - nit month) — see definition below
Moderate ( ¥ :/AUM

At 10 ac/A ‘ : K
A: Sac/AL / j ((j

Capacity [/&,{K "animal units

| vl e grazing 3 months grazing
10 ac/AUI 075 715
5 ac/AUN 150 1430

If the grazing season is extended Into me ran; numvers Would be adjusted accordingly if
they are in for the entire season.

Definitions:

Animal Unit Month (AUM): The amount of dry forage required by one animal unit for
one month based on a forage allowance of 26 pounds per day.

Animal Unit: Considered to be one mature cow of approximately 1000 pounds, either dry
or with calf up to 6 months of age, or their equivalent, based on a standardized amount of
forage consumed.



Home Creek Carrying Capacity — Estimate based on limited information
Assumptions:

Elevation 5500 — 7600 fi. from west to east
- mostly gradual elevation change

Precipitation primarily winter — spring; July and August are generally dry
Grazing season: July - September
33.66 sg. miles X 640 ac/sq. mi. = 21542 acres

Conservative carrying capacity = 10 ac/AUM (animal unit month) — see definition below
Moderate (probably reasonable) carrying capacity = 5 ac/AUM

At 10 ac/AUM, carrying capacity = 2150 AUMs
At 5ac/AUM, carrying capacity = 4300 AUMs

Capacity Number of animal units

1 month grazing | 2 months grazing 3 months grazing
10 ac/AUM 2150 1075 715
5 ac/AUM 4300 2150 1430

If the grazing season is extended into the fall, numbers would be adjusted accordingly if
they are in for the entire season.

Definitions:

Animal Unit Month (AUM): The amount of dry forage required by one animal unit for
one month based on a forage allowance of 26 pounds per day.

Animal Unit: Considered to be one mature cow of approximately 1000 pounds, either dry
or with calf up to 6 months of age, or their equivalent, based on a standardized amount of
forage consumed.




I:st-it’ Fax Note 7671 A\Date lp’a ELS > .
* - |From = =
Co./Dept. ',_%. {v— o1 | ‘:://Ei/&b
ORE =€/ m=rgs55 IS
; 1/ [P
Fax # — j Fax & CQ“ 5 9 _J
State of Oregon
Water Resources Department
725 Summer St NE, Ste A

Salem, OR 97301-1266
(503) 986-0800
www.wrd.state.or.us

FAX TRANSMITTAL
TO: R'-C"L K&PPL@L

FAX NUMBER: 20 D -

AQHT-(p 070

DATE: )’ 1% {C q PAGES: =3, , INCLUDING COVER SHEET
FROM: _1 DU\ ¢l v Hrencin PHONE: (503) 986-0_5 151
C
COMMENTS:
WATER RIGHTS
e  Water Rights information FIELD SERVICES NORTHWEST REGION
*  Adjudications =  Regional Liaisons ¢  District 16 Watermaster
«  Hydroelectric s  Transfers
s  Certifications / Final Proofs DIRECTOR'S OFFICE
e  Hearings / Contested Cases TECHNICAL SERVICES +  Water Resources Commission
»  Hydrographics s  Legislation and Rules
e  Ground Water ¢  Public Information
FAX: (503) 986-0901 . Information Services
s Dam Safety «  Fiscal / Accounting
+»  Enforcement ¢  Human Resources / Personnel
*  Water Use Reporting s«  Water Development Loan Fund
«  Support Services
FAX: (503) 986-0902
FAX: (503) 986-0903




OREGON WATER RESOURCES
DEPARTMENT

State of Oregon

Water Resources Department
725 Summer St NE, Ste A
Salem, OR 97301-1266

(503) 986-0800
www.wrd.state.or.us

FAX TRANSMITTAL

TO: Rl( K fii’-?ﬂ Lea FAXNUMBER: 200 - Q4 T7-(,0 70
PATE: __ D[ I§[0S PAGES: 3 , INCLUDING COVER SHEET
FROM: “_TDL,C\‘QHI'\'\" Hencn PHONE: (503) 986-0_5 | <1

COMMENTS:

WATER RIGHTS
*  Water Rights information FIELD SERVICES NORTHWEST REGION
¢  Adjudications *  Regional Liaisons «  District 6 Watermaster
*  Hydroelectric *  Transfers
¢  Centifications / Final Proofs DIRECTOR'S OFFICE
*  Hearings / Contested Cases TECHNICAL SERVICES *  Water Resources Commission
*  Hydrographics *  Legislation and Rules
*  Ground Water ¢  Public Information
FAX: (503) 986-0901 ¢  Information Services
*  GIS/Mapping ADMINISTRATIVE SERVICES
¢ Dam Safety »  Fiscal / Accounting
¢  Enforcement *  Human Resources / Personnel
*  Water Use Reporting *  Water Development Loan Fund
e  Support Services
FAX: (503) 986-0902
FAX: (503) 986-0903




{ lﬂrltz..-.ﬂu. S

e




‘_._...._ {m . "
RS pemeTmay e |

ot A 0 o ;—.
= . A

A

gisdata/ projects/wa/mlak/homecr.apr Nov 1,2002 KLS
W:y Yo Qe 34-5




TV =

[

Ly v

. ]
£ am s ey

/58 o
- .

o

L]

s m s

e ———
i

\
L

LS

- —‘”‘Lﬁ:'“"*r"“

SN
[

=M

b ¥

N 7

|
|

1

|
\

_—

J ) ‘. c

()
TRy

o
-5 i ;.
B s i

gisdata/dey/projects/wa/mlak/homecr.apr Nov 1 :.2002‘ )02 KLS

l"_‘fl



1a v.u!a w
-

b A l.nn;u!th(.ﬁ.....s;.ait
|= g mge  r FE ", 1

B

B
- e
o

“"‘

-

ot llh.\"l ..1
B o

. ...... 5 e T

A
/ﬂ

!

=
-;n.-s-r-a-r:u"' =

[~
&£700

o

- -T-I

."‘_

2

Juamn

Y- ) <.
E qkl_-gtﬁp* \

L]

LT

3

gisdata/de



PETER D. SHEPHERD
Deputy Attomey General

HARDY MYERS

Attorney General

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

RECEIVED

itam

March 11, 2005

BY E-MAIL TO daina.upite@state.or.us N I \\h -
and REGULAR MAIL

Daina Upite ] [ |
Administrative Law Judge Ny TU S
Office of Administrative Hearings
Salem, OR 97309-4020

RE: In the Matter of the Water Right Application IS 845¢
Resources Department L\
DOIJ File No.: 690-202-GN0835-03 ~A ;

Dear Administrative Law Judge Daina Upite:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Water
Resources Department are the following:

1% Order on Petition for an Order to take a Deposition of a Witness; and
2 Certificate of Filing/Service.

Sincerely,
: —
Shannon K. O'Fallon

Senior Assistant Attorney General
Natural Resources Section

SKO:1al/GENL9148

Enclosure
c: Service List

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938
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Sincerely,
S
Shannon K. O'Fallon

Senior Assistant Attorney General
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c: Service List
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STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Parks and Recreation Department
Applicant

ORDER ON PETITION
FOR AN ORDER TO TAKE
A DEPOSITION OF A WITNESS

Roaring Springs Ranch, Inc.
Protestant

Hamey County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior

Bureau of Land Management
Intervenor

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Pursuant to OAR 137-003-0572(1), depositions may not be taken in a contested
case without agency authorization. Once a petition for an agency order to take a
deposition of a witness is filed, the agency “shall consider the petition and issue a written
order either granting or denying the deposition.” /d., at (3).
Roaring Springs Ranch (RSR) has petitioned the Oregon Water Resources

Department for an order to take the deposition of Steven C. Brutscher, a former employee

of the Oregon Parks and Recreation Department (OPRD).' As noted by RSR,

' Water Watch also filed a request for a deposition, but in the alternative, requested an informal meeting
with staff at the Department to discuss the condition in the Proposed Final Order relating to subordination
to human consumption and livestock. An informal meeting was held, and WaterWatch informed the
Department it did not need to conduct a deposition.

Page | - ORDER ON PETITION FOR AN ORDER TO TAKE A DEPOSITION OF A WITNESS
GENL9141




Mr. Brutscher prepared the instream water right application at issue. RSR argues that
Mr. Brutscher’s testimony is material, and there is no other adequate means of obtaining
the witness’s testimony.

The issues that remain for hearing, and which RSR believes Mr. Brutscher has
information, are:

[ Whether OWRD erred by failing to limit the proposed instream water
right to the “minimum” amount needed; and

2 Whether there is a basis for asserting a public recreational interest, as
required under ORS 537.336, when there is no public access to Home Creek for
approximately one-half of the reach proposed for inclusion in an instream water right,
because it is within private lands owned by RSR, and because the stream is not navigable
for public recreational purposes.

OPRD objected to the request for a deposition arguing that the first issue stated
above is whether the Department erred in failing to limit the proposed instream water
right to the minimum amount needed, not whether OPRD erred in requesting a particular
level of flow. Therefore, Mr. Brutscher’s testimony is unlikely to yield material
testimony. In addition, OPRD points out that RSR asserts “only Mr. Brutscher can testify
as to whether and how he considered the minimum flow and public access issues while
preparing application [S 84562.” OPRD Objection, at 2, quoting RSR Petition, at 3. In
OPRD’s view, RSR wants to continue to delve into whether OPRD was required to
consider minimum flows in preparing the application, which is an issue that has been

resolved through summary judgment motions. Lastly, OPRD argues that with respect to

Page 2 - ORDER ON PETITION FOR AN ORDER TO TAKE A DEPOSITION OF A WITNESS
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issue two above, RSR could obtain the necessary information from Mr. Brutscher through
interrogatories.

RSR responded to OPRD's objection, arguing that Mr. Brutscher’s testimony
“will tend to prove whether the requested amount was, in fact, the minimum quantity
required to support the proposed public use, and thus whether the Oregon Water
Resources Department (“OWRD”) erred in proposing to approve lhé requested amount.”
RSR Reply, at 2. RSR also argues that interrogatories are limited to twenty and the
method does not allow for follow-up questions . . . [i]t is essential that Roaring Springs
have the opportunity to conduct an unrestricted inquiry into the thought process of
Mr. Brutscher with respect to Issues | and 2..." [d., at 3.

Mr. Brutscher’s testimony will likely be material to issues 1 and 2 stated above.
However, there is a preference in the Model Rules governing contested cases for seeking
information through informal means, before requesting an order requiring discovery. See
OAR 137-003-0570. The Department considers depositions to be the most formal means
of discovery, and a deposition should be ordered only as a last-resort. In this case, RSR
requested documents from OPRD, but did not attempt to engage in any other informal or
formal means of discovery, such as requests for admission or interrogatories, It is
unconvincing that interrogatories would not yield material information, when RSR did
not even attempt to gather information through this method. While interrogatories are
limited to twenty, a party may also submit up to twenty requests for admission. Further,
Mr. Brutscher submitted an affidavit during summary judgment briefing which explains
the thought process he went through in filing the application.

"
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Given the facts above, the Department denies RSR’s Petition for an Order to Take
a Deposition of a Witness.

DATED this 4 th day of March 2005.

Phillip C. Ward, Director
Oregon Water Resources Department

ON OF A WITNESS
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STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
' FOR THE :
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon ' _
Department of Parks-and Recreation, REPLY TO OREGON PARKS AND

Applicant : RECREATION DEPARTMENT’S
_ OBJECTION TO ROARING SPRINGS
Roaring Springs Ranch, Inc., 'RANCH, INC.’S PETITION TO
Protestant | OREGON WATER RESOURCES
DEPARTMENT FOR AN ORDER TO

Harney County Court, TAKE DEPO smcms

Protestant .
“WaterWatch of Orcgou,

Protestant

Oregon Department of Flsh & Wlldhfe
Intervenor :

United States Department of [nterior Bureau
of Land Management, '
Intervenor :

INTRODUCTION
On February 25, 2005, applicant Oregon Parks and Recreation Department (“OPRD™)
filed an objection to Roaring Springs Ranch, Inc. 'Is (“Roaring Springs”) petition for an order to
take the deposition of Steven C. Brutscher, Natural Resources Spcciaﬁsi IV for OPRD. OPRD
objects to Roaring Springs’ request on two bases. First, OPRD claims that the requested

deposition of Mr. Brutscher is‘ual:dikely to yield te;timony material to Issue 1 in this case,’

! The February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order defines Issue 1 as:
“Whether OWRD erred by failing to limit rhe prupnsed m,stmam water nght 10 the ‘minimum’
amount needed.” See Order at 2 Ly

PAGE 1 - REPLY TO OREGON PARKS AND RECREATION DEPAR'IM:ENT S
OBJECTION TO ROARING SPRINGS RANCH, INC.’S PETITION TO
OREGON WATER RESOURCES DEPAR’I'MENT FOR AN ORDER TO

TAKE DEPOSITIONS
pdx/073928/137595/DWM/1279521.1
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because Administrative Law Judge (‘ ‘ALT ) Upite has held that “OPRD was not requned, asa
matter of law, to apply for the mmmmm quantity of water necessary to support public use.” See
Order on Motions for Ruling on Legal Issues ats (August 11, 004) Seccmd OPRD Ob_] ects to
Roaring Springs request to depose Mr. Brutseher asto Issue 2 in Th.ls case because OPRD
believes written mten:ogatenes would be an adequate method of obtamme the requested
testimony. Accordingly, Roanng Springs offers this reply to further e_lanfy the bases for its
preposed deposition of Mr. Brutscher. e g sy I

ROARING SPRINGS’ REPLY -

Roaring Springs has not mischaraetErized_ Issue 1, es.suggesied.by OPRD. Roaring
.spmgs acknowledges that the Jegal issue for hearing is “[w]hefher OWRD erred by fai.!.ing to
limit the proposed instream water 1i _;',ht to the 'mmmum' amount needed.” See February 3, 2005
| Post Pre-Hearing Conference Order Scheduling Order at 2. However, ALJ Uplte recognized the
: importance of resolvmg a related factial i lssue namely, “whether the minimum: quantity required
to support the pubhc use is equal fo the necessary quangty requested hy OPRD.” See Order on
Motions for Rulielg on Legal Issues .at 5 _(August_ 11,.2004). A.lthough dregon law may not
| require OPRD to req-uc_stethe— minimum quan'aty required to support tﬁe proposed public use, Mr.
Brutscher’s iestimony is still material to this factual issue. His testmony will tend to prove
whether the requested amount was, in fact, the minimum 'quantity required to support the
pm_pesed public use, and thus whether the Oregon Water Resources Department (“OWRD”)

erred in proposing to approve the requested amount. It does not matter whether Mr. Brutscher

. % The February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order defines Issue 2 as;
“Whether there is 2 basis for asserting a public recrcational interest, asTequired under ORS
537.336, when there is no public access to Home Creek for epproximately one-half of the rcach
proposed for inclusion in an instream water right, because it is within private lands owned by
Roaring Springs Ranch, and because the stream is not nangable for pubhc recreation purposes

PAGE 2 —REPLY TO OREGON PARKS AND RECREATION DEPARTMENT S :
-OBJECTION TO ROARING SPRINGS RANCH, INC.’S PETITION TO OREGON
WATER RESOURCES DEPARTMENT FOR AN ORDER TO (AR,
DEPOSITIONS

. pdx/073928/137595/DWM/1279521.1
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| was required by statute to request the minimum qua':ntilty. Therefore, Mr. Brut;chef’s tesﬁ:qony
is material to Issue 1 in this case.

OPRD also objects 1o Roaring Spnnvs request to depose Mr. Brutscher as to Issuc 2 in
this case, because OPRD believes written interrogatories would be an adequate method of
obtaining the requested testimony. However, the number of wn'tte,m interrogatories is limited to
éwenty and the method does not allow for follow-ip. qiestions. See OAR 137-003-0570(5)(D).
Moreover, documents in Rda:ing Springs’ posseﬁsioﬁ ihdicﬁte tha[OPRD bﬁsed its request for an
in-stream water right largely on the undocumented thdught process of Mr. Brutscher. See
Affidavit of Steven C. Brutscher in Support of Oregon Parks and ﬁe{:rearion Department’s and
Oregon Water Resources Departmcrit's Responses § 10. This makes it very difficult, if not
. impossible, for Roaring Springs to obtain the requestc_,d téstimony by means of written
intmégatqrics. It is essential that Roé;-ing Springs have the oppoﬂuﬁty to cfmduct an
umé_sh-lcted inquiry into the thought ﬁroces:'s of Mr. B'rﬁtscher with respect to Issues 1 and 2 in
this case. i I

Rc:ann*cr Springs has raqucsted an order to deposc Mr. Brutscher pursuant to the Oregon
Administrative Procedu.res Act (“APA“) and OAR' 137-003 05‘?2 See ORS 183.425. The APA
“evinces an intent fully to inform persons of the case before them.” Spray v. Board of Medical
Examiners, 50 Or. App. 311, 330 (1981)(citing ORS 183.413). The Oregon Court of Appeals’
has said “a party to a contested case hearing has the right to be generally informed of the
.. case ...” Greggv. Oregon Racing Com., 38 Or. App. 19, 26 (1979). Although this ﬁght does
not include the “ni ght to delve.and pry into all the records of the agency, or to examine secret
reports of the agency's investigators,” see Id., that is not what Roaring Springs is trying to do.

Due .process requires OWRD and OPRD to allow discovery of éll't.ﬁc-widenc: the agencies may
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rely upon in this case, including the testimony of OWRD and OPRDs key witness,
Mr. Brutscher. See Spray, 50 Or. App. at 330, 49 Op. Atty Gen. Ore. 32, 64-65 (April 29, 1998).
The proposed deposition of Mr. Brﬁtsc];cr would not prejudice Mr. Brutscher’s rights or the
nghts of OPRD. Mr. Bmtsclher and OPRD woﬁ.ld be represented by cduﬁscl, who would be
- - allowed to raise objections and ensure that quesﬁoning is not condl_.léted n bad faith. See OAR
137-003-0572. | |
Discovery rules for contc‘ster-i case hearings “are intended to facilitate prbmpt, fair and
fully informed resolution of a contested case.” See Oregon 'Attomejr General’s Administrative
Law Manual at 94 (Jaguary 15, 2004) (“Anémey General’s Manual”). The Attorney General's
~ Manual says that discovery is . .
“designed to expedite the contested case hearing and to'facilitatc dcve_]oping a full
record for a fair decision on the mﬁts by allowing pre-]_:eai'i.ng_ exchange of
information. Discovery should be used to 'th extent that it allows-pa.rﬁ'es and the
agency to become better -prepa.r_cd for thc hearing, to dispense wlith'proof of
uncontested tnattérs, to avoid: sﬁfprisé at the hearing and the need' for a :
continuance, énd tn'incr-case the likelihood of informal resolution of the contested
case.” Y
In this case, the proposed deposition of Mr. Brutscher is the only adequate method for preparing
for heariﬁg on these issues. It is also the only method that would be consis,tént with ti:e

ﬁlhdamcntal objectives of discovery, which include expediting and simplifying agency

o proceedings.

- CONCLUSION

- e Vo' g nns ot e e .

Based on the foregomg arﬂuments and authonhes Roanng Spnngs respcctfu.]ly urges
OWRD to disregard OPRD s objections and grant Roanng Spnngs rcquest for an order to take

the deposition of Mr. Brutscher on Issues 1 and 29
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Dated this 4th day of March, 2005.

A
DouglasWy MacDougal, DSB # 98077&
Schwabe, Williamson & Wyatt, P.C.

21211 SW I"lﬁ.h Avenue, Suite 1700
Portland, Oregon_ 9720443?95
(503) 222-9981 -
(503) 796:2900 FAX
dmacdougal@schwabe.com
Of Attomeys for Roaring Springs Ranch
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Fax: 503-986-0794

Email: tim.wood@state.or.us

Rick Kepler, Habitat Program Manager
Oregon Department of Fish & Wildlife
Fish Division _
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Email: rick.j.kepler@state.or.us
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STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon

Department of Parks and Recreation, REPLY TO OREGON PARKS AND

Applicant RECREATION DEPARTMENT’S
OBJECTION TO ROARING SPRINGS

Roaring Springs Ranch, Inc., RANCH, INC.’S PETITION TO

Protestant OREGON WATER RESOURCES
DEPARTMENT FOR AN ORDER TO

Harney County Court, TAKE DEPOSITIONS

Protestant

WaterWatch of Oregon,

Protestant (\:\_)(Jl(dl TQ\.Q\BnQ\ C\S,
Oregon Department of Fish & Wildlife,
Intervenor
N (f- {] 7
United States Department of Interior Bureau \”’O - \"L/u

of Land Management,
Intervenor

INTRODUCTIO} (l,qd' -

On February 25, 2005, applicant Oregon Parks anc N Al ==
filed an objection to Roaring Springs Ranch, Inc.’s (“Roaring Springs’) petition for an order to
take the deposition of Steven C. Brutscher, Natural Resources Specialist IV for OPRD. OPRD
objects to Roaring Springs’ request on two bases. First, OPRD claims that the requested

deposition of Mr. Brutscher is unlikely to yield testimony material to Issue 1 in this case,’

' The February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order defines Issue 1 as:
“Whether OWRD erred by failing to limit the proposed instream water right to the ‘minimum’
amount needed.” See Order at 2.
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STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Department of Parks and Recreation,
Applicant

Roaring Springs Ranch, Inc.,
Protestant

Harney County Court,
Protestant

WaterWatch of Oregon,
Protestant

Oregon Department of Fish & Wildlife,
Intervenor

United States Department of Interior Bureau
of Land Management,
Intervenor

REPLY TO OREGON PARKS AND
RECREATION DEPARTMENT’S
OBJECTION TO ROARING SPRINGS
RANCH, INC.’S PETITION TO
OREGON WATER RESOURCES
DEPARTMENT FOR AN ORDER TO
TAKE DEPOSITIONS

RECEIVED

MAR 07 2005

WATER RESOURCES DEPT
SALEM, OREGON

INTRODUCTION

On February 25, 2005, applicant Oregon Parks and Recreation Department (“OPRD”)

filed an objection to Roaring Springs Ranch, Inc.’s (“Roaring Springs”) petition for an order to

take the deposition of Steven C. Brutscher, Natural Resources Specialist IV for OPRD. OPRD

objects to Roaring Springs’ request on two bases. First, OPRD claims that the requested

deposition of Mr. Brutscher is unlikely to yield testimony material to Issue 1 in this case,’

! The February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order defines Issue 1 as:
“Whether OWRD erred by failing to limit the proposed instream water right to the ‘minimum’

amount needed.” See Order at 2.
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because Administrative Law Judge (“ALJ") Upite has held that “OPRD was not required, as a
matter of law, to apply for the minimum quantity of water necessary to support public use.” See
Order on Motions for Ruling on Legal Issues at 5 (August 11, 2004). Second, OPRD objects to
Roaring Springs request to depose Mr. Brutscher as to Issue 2 in this case,” because OPRD
believes written interrogatories would be an adequate method of obtaining the requested
testimony. Accordingly, Roaring Springs offers this reply to further clarify the bases for its

proposed deposition of Mr. Brutscher.

ROARING SPRINGS’ REPLY

Roaring Springs has not mischaracterized Issue 1, as suggested by OPRD. Roaring
Springs acknowledges that the legal issue for hearing is “[w]hether OWRD erred by failing to
limit the proposed instream water right to the ‘minimum’ amount needed.” See February 3, 2005
Post Pre-Hearing Conference Order; Scheduling Order at 2. However, ALJ Upite recognized the
importance of resolving a related factual issue, namely, “whether the minimum quantity required
to support the public use is equal to the necessary quantity requested by OPRD.” See Order on
Motions for Ruling on Legal Issues at 5 (August 11, 2004). Although Oregon law may not
require OPRD to request the minimum quantity required to support the proposed public use, Mr.
Brutscher’s testimony is still material to this factual issue. His testimony will tend to prove
whether the requested amount was, in fact, the minimum quantity required to support the
proposed public use, and thus whether the Oregon Water Resources Department (“OWRD”)

erred in proposing to approve the requested amount. It does not matter whether Mr. Brutscher

% The February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order defines Issue 2 as:
“Whether there is a basis for asserting a public recreational interest, as required under ORS
537.336, when there is no public access to Home Creek for approximately one-half of the reach
proposed for inclusion in an instream water right, because it is within private lands owned by
Roaring Springs Ranch, and because the stream is not navigable for public recreation purposes.”
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was required by statute to request the minimum quantity. Therefore, Mr. Brutscher’s testimony
is material to Issue 1 in this case.

OPRD also objects to Roaring Springs request to depose Mr. Brutscher as to Issue 2 in
this case, because OPRD believes written interrogatories would be an adequate method of
obtaining the requested testimony. However, the number of written interrogatories is limited to
twenty and the method does not allow for follow-up questions. See OAR 137-003-0570(5)(f).
Moreover, documents in Roaring Springs’ possession indicate that OPRD based its request for an
in-stream water right largely on the undocumented thought process of Mr. Brutscher. See
Affidavit of Steven C. Brutscher in Support of Oregon Parks and Recreation Department’s and
Oregon Water Resources Department’s Responses § 10. This makes it very difficult, if not
impossible, for Roaring Springs to obtain the requested testimony by means of written
interrogatories. It is essential that Roaring Springs have the opportunity to conduct an
unrestricted inquiry into the thought process of Mr. Brutscher with respect to Issues 1 and 2 in
this case.

Roaring Springs has requested an order to depose Mr. Brutscher pursuant to the Oregon
Administrative Procedures Act (“APA”) and OAR 137-003-0572. See ORS 183.425. The APA
“evinces an intent fully to inform persons of the case before them.” Spray v. Board of Medical
Examiners, 50 Or. App. 311, 330 (1981)(citing ORS 183.413). The Oregon Court of Appeals
has said ““a party to a contested case hearing has the right to be generally informed of the
case ...” Gregg v. Oregon Racing Com., 38 Or. App. 19, 26 (1979). Although this right does
not include the “right to delve and pry into all the records of the agency, or to examine secret
reports of the agency's investigators,” see Id., that is not what Roaring Springs is trying to do.

Due process requires OWRD and OPRD to allow discovery of all the evidence the agencies may
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rely upon in this case, including the testimony of OWRD and OPRD’s key witness,

Mr. Brutscher. See Spray, 50 Or. App. at 330; 49 Op. Atty Gen. Ore. 32, 64-65 (April 29, 1998).
The proposed deposition of Mr. Brutscher would not prejudice Mr. Brutscher’s rights or the
rights of OPRD. Mr. Brutscher and OPRD would be represented by counsel, who would be
allowed to raise objections and ensure that questioning is not conducted in bad faith. See OAR
137-003-0572.

Discovery rules for contested case hearings “are intended to facilitate prompt, fair and
fully informed resolution of a contested case.” See Oregon Attorney General’s Administrative
Law Manual at 94 (January 15, 2004) (“Attorney General’s Manual™). The Attorney General’s
Manual says that discovery 1s

“designed to expedite the contested case hearing and to facilitate developing a full

record for a fair decision on the merits by allowing pre-hearing exchange of

information. Discovery should be used to the extent that it allows parties and the

agency to become better prepared for the hearing, to dispense with proof of

uncontested matters, to avoid surprise at the hearing and the need for a

continuance, and to increase the likelihood of informal resolution of the contested

case.”

In this case, the proposed deposition of Mr. Brutscher is the only adequate method for preparing
for hearing on these issues. It is also the only method that would be consistent with the
fundamental objectives of discovery, which include expediting and simplifying agency
proceedings.

CONCLUSION

Based on the foregoing arguments and authorities, Roaring Springs respectfully urges
OWRD to disregard OPRD’s objections and grant Roaring Springs’ request for an order to take

the deposition of Mr. Brutscher on Issues 1 and 2.
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Dated this 4th day of March, 20035.

Douglas@)MacDougal, OSB # 98077 T
Schwabe, Williamson & Wyatt, P.C.

1211 SW Fifth Avenue, Suite 1700

Portland, Oregon 97204-3795

(503) 222-9981

(503) 796-2900 FAX

dmacdougal@schwabe.com

Of Attorneys for Roaring Springs Ranch
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STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Department of Parks and Recreation,
Applicant

Roaring Springs Ranch, Inc.,
Protestant

Hamey County Court,
Protestant

WaterWatch of Oregon,
Protestant

Oregon Department of Fish & Wildlife,
Intervenor

United States Department of Interior Bureau
of Land Management,
Intervenor

PROTESTANT ROARING SPRINGS
RANCH, INC.’S PETITION TO
OREGON WATER RESOURCES
DEPARTMENT FOR AN ORDER TO
TAKE DEPOSITIONS

Pursuant to ORS 183.425 and OAR 137-0b3-0572, Protestant Roaring Springs Ranch,

Inc. (“Roaring Springs™) petitions the Oregon Water Resources Departmeﬁt for an order to take

the deposition of Steven C. Brutscher, Natural Resources Specialist IV for the Oregon Parks and

Recreation Department (“OPRD”).

ELEMENTS OF PETITION

1% Name and address of witness

Steven C. Brutscher

Oregon Parks and Recreation Dept.

PAGE 1 - PROTESTANT ROARING SPRINGS RANCH, INC.’S PETITION TO OREGON
WATER RESOURCES DEPARTMENT FOR AN ORDER TO TAKE

DEPOSITIONS
pdx/073928/137595/DWM/1275738.1



2005 14:28 P.04
SCHWABE WILLIAMS WYATT Fax:503-796-23900 Feb 16 20

725 Summer St. NE, Suite C
Salem, OR 97301

2. Testimony of the Witness is Material

Testimony is material if it “tends to make the existence of any fact that is of consequence
to the determination of the issues more or less probable.” OAR 137-003-0572(2). The issues that
remain for hearing include: (1) whether the quantity of water requested by OPRD is the
minimum quantity required to support the proposed recreational use, as required by ORS
537.332 and 537.343; and (2) whether public uses relating to recreation and scenic attraction are
associated with Home Creek where it flows through private land, as required by 537.336(3).

The testimony of Steven C. Brutscher is material to both of these issues. Mr. Brutscher
prepared application IS 84562 for OPRD and was the person responsible for determining the
amount of water requested in that application. He chose to request an amount that would
“preserve the present characteristics. of Home Creek.” See Affidavit of Steven C. Brutscher in
Support of Oregon Parks and Recreation Department’s and Oregon Water Resources
Department’s Responses § 12. His testimony would tend to prove whether OPRD requested the
minimum quantity requiréd to support the proposed recreational uses. In éddjﬁon, Mr. Brutscher
could testify, based on personal experience and conversations with others, as to whether the
public is able to view Home Creek in areas where the creek flows through private lands. See

Affidavit of Steven C. Brutscher {8, 9, 12.

3. No Other Means of Obtaining the Witness’s Testimony is Adequate

Taking a deposition is the only adequate method for obtaining Mr. Brutscher’s testimony
as to whether OPRD requested the minimum quantity of water to support recreational uses and
whether the public is able to use stream reaches that cross privaie Jands. Roaring Springs cannot
obtain the kind of detailed information necessary to resolve these issues by means of other
discovery methods, which do not allow the type of examination that is necessary. Mr.
PAGE 2 — PROTESTANT ROARING SPRINGS RANCH, INC.’S PETITION TO OREGON

WATER RESOURCES DEPARTMENT FOR AN ORDER TO TAKE

DEPOSITIONS
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Brutscher’s affidavit raises a number of questions regarding the minimum flow and public access
issues, which cannot be answered by reference to the records produced by OPRD and OWRD.
OPRD based application IS 84562 largely on the undocumented “thought process” of Mr.
Brutscher. See e.g. Affidavit of Steven C. Brutscher § 10. As a result, there are few relevant
documents available and only Mr. Bﬁitscher can testify as to whether and how he considered the
minimum flow and public access issues while preparing application IS 84562.

CONCLUSION

For the reasons above, Roaring Springs respectfully requests an order to take the

deposition of Steven C. Brutscher.

Dated this 16th day of February, 2005.

T R AA-S— A
Douglas V. MacDougal, OSB # 98077 S
Schwabe, Williamson & Wyatt, P.C.

1211 SW Fifth Avenue, Suite 1700
Portland, Oregon 97204-3795

(503) 222-9981

(503) 796-2900 FAX
dmacdougal@schwabe.com

Of Attorneys for Roaring Springs Ranch

INC.’ ON TO OREGON
PAGE 3 — PROTESTANT ROARING SPRINGS RANCH, INC.’S PETITIO! .
WATER RESOURCES DEPARTMENT FOR AN ORDER TO TAKE

DEPOSITIONS
pdw/073928/137595/DWM/1275738.1
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CERTIFICATE OF SERVICE

I hereby certify that on February 16, 2005 I delivered a true and correct copy of
PROTESTANT ROARING SPRINGS RANCH, INC.’S PETITION TO OREGON WATER

RESOURCES DEPARTMENT FOR AN ORDER TO TAKE DEPOSITIONS via facsimile and

by depositing same in the U.S. Post Office, at Portland, Oregon, with sufficient first-class

postage prepaid, addressed to the following:

Original to:

Phillip C. Ward, Acting Director
Oregon Water Resources Department
725 Summer St., NE, Suite A

Salemn, OR 97301

Phone; 503-986-0910

Fax: 503-986-0903

Email: phillip.c.ward@wrd.state.or.us

Copies to:

Tim Wood, Acting Director
Oregon Parks and Recreation
725 Summer St., NE, Suite C
Salem, OR 97301

Phone: 503-986-0707

Fax: 503-986-0794

Email: tim.wood@state.or.us

. Rick Kepler, Habitat Program Manager

Oregon Department of Fish & Wildlife -

Fish Division

3406 Cherry Ave., NE

Salem, OR 97303-4924

Phone: 503-947-6084

Fax: 503-947-6070 .
Email: rick.j.kepler@state.ox.us

PAGE 1 — CERTIFICATE OF SERVICE

pdx/073928/137595/MOP/1275975.1

Steven Shipsey

Oregon Department of Justice
General Counsel, Natural Resources
1162 Court St., NE

Salem, OR 97301

‘Phone: 503-947-4500

Fax: 503-378-3802
Email: steve.shipsey@doj.state.or.us

Shelley McIntyre

Oregon Department of Justice

General Counsel/Natural Resources

1515 SW Fifth Ave., Suite 410

Portland, OR 97201

Phone: 503-229-5725 .

Fax: 503-229-5797 :
Email: shelley.mcintyre@doj.state.or.us
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Karen Russell

WaterWatch of Oregon, Inc.
213 SW Ash, Suite 208
Portland, OR 97204

Phone: 503-295-4039, ext. 24
Fax: 503-295-2791

Email: karen@waterwaich.org

Ropald S. Yockim
Attorney at Law

548 SE Jackson, Suite #7
PO Box 2456

Roseburg, OR 97470
Phone: 541-957-5900
Fax: 541-957-5923
Email: ryockim@mcsi.net

Daina Upite

Administrative Law Judge

Office of Administrative Hearings
P.O. Box 14020

Salem, OR 97309-4020

Phone: 503-373-0386

Fax: 503-378-4067
' Email: Daina.Upite(@state.or.us
Stacey.A.Silbernagel@state.or.us

Stephanie M. Parent
Pacific Environmental Advocacy Center
Northwestern School of Law
Lewis & Clark College
10015 SW Terwilliger Blvd
Portland, OR 97219
Phone: 503-768-6736
Fax: 503-768-6671
Email: parent@lclark.edu

Dated this 16th day of February, 2005.

PAGE 2 — CERTIFICATE OF SERVICE
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Barbara Scott-Brier

Vemon Peterson

Office of the Solicitor

Pacific Northwest Region

U.S. Department of Interior

500 NE Multmomah St., Suite 607
Portland, OR 97232

Phone: 503-231-2139

Fax: 503-231-2166

Darren Brumback

U.S. Department of Interior

Bureaun of Land Management

Burns District Office

28910 Highway 20 West

Hines, OR 97738

Phone: 541-573-44]18

Fax: 541-573-4411 :

Email: darren_brumback@or.blm.gov

Shannon O’Fallon

Oregon Department of Justice
General Counsel/Natural Resources
1515 SW 5™ Ave., Suite 410
Portland, OR 97201

Phone: 503-229-5725

Fax: 503-229-5390 :
Email: shanon.ofallon@doi.state or.is

Adam Sussman

Protest Program Coordinator

Oregon Water Resources Department

725 Sumner St., NE, Suite A

Salem, OR 97301

Phone: 503-986-0877

Fax: 503-986-0903

Email: Adam.p.Sussman@wrd.state.or.us
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i SR, Phillip C. Ward
Administrative Law Judge Oregon Water Resources Department
Office of Administrative Hearings 725 Summer Street NE, Suite A
P.O. Box 14020 Salem, OR 97309-4020

Salem, OR 97309-4020

RE: Inthe Matter of the Water Right Application IS 84562 in the name of the Oregon Parks
and Recreation Department
DOI File No.: 690-202-GN0835-03

Dear Administrative Law Judge Daina Upite and Director Phil Ward:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Water
Resources Department are the following:

1. Limited Objection to WaterWatch’s Request for Deposition of Witness; and

2} Certificate of Filing/Service.

Sincerely,

Tl

Shannon K. O'Fallon
Senior Assistant Attorney General
Natural Resources Section

SKO:1al/GENL0460
Enclosure
c: Service List

REGEWVED™
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HARDY MYERS

Attomney General

PETER D. SHEPHERD
Deputy Attomey General

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

February 25, 2005

BY E-MAIL TO daina.upite(@state.or.us and phillip.c.ward@wrd.state.or.us
and REGULAR MAIL

Daina Upite Phillip C. Ward

Administrative Law Judge Oregon Water Resources Department
Office of Administrative Hearings 725 Summer Street NE, Suite A

P.O. Box 14020 Salem, OR 97309-4020

Salem, OR 97309-4020

RE: In the Matter of the Water Right Application IS 84562 in the name of the Oregon Parks
and Recreation Department
DOIJ File No.: 690-202-GN0835-03

Dear Administrative Law Judge Daina Upite and Director Phil Ward:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Water
Resources Department are the following:

1k Limited Objection to WaterWatch’s Request for Deposition of Witness; and

2e Certificate of Filing/Service.

Sincerely,

Sl et

Shannon K. O'Fallon
Senior Assistant Attorney General
Natural Resources Section

SKO:1al/GENL0460
Enclosure
(ok Service List

REGEIVED™

FEB 2 8 2005

WATER RESOURGES
SALEM, OHEGESNDEPT

1162 Court Street NE, Salem, OR 973014096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938



STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Parks and Recreation Department
Applicant

LIMITED OBJECTION TO
WATERWATCH’S REQUEST
FOR DEPOSITION OF
WITNESS

Roaring Springs Ranch, Inc.
Protestant

Hamey County Court
Protestant

WaterWatch of Oregon
Protestant

Oregon Department of Fish & Wildlife
Intervenor

United States Department of Interior
Bureau of Land Management
Intervenor

N S N N St St N N St Vv N N N e v o S Nt o

WaterWatch has requested the deposition(s) of unspecified Oregon Water
Resources Department witnesses, who have knowledge about the basis for the proposed
condition to give priority to human and livestock use over the instream use. WaterWatch
has also submitted a request to the Department to informally exchange information about
this matter, in lieu of depositions. The Department and WaterWatch have agreed to meet
and discuss the condition to give priority to human and livestock use. The Department

7 RECEIVED

Z FEB 2 8 2005

WATER RESOURCES DEPT
SALEM, OREGON

Page 1 — LIMITED OBJECTION TO WATERWATCH'S REQUEST FOR DEPOSITION OF WITNESS
GENL8062



intends to answer questions posed by WaterWatch in this informal meeting, and

therefore, the Department objects to the request for depositions.

DATED this 25th day of February 2005.

Respectfully Submitted,

Shannon K. O’Fallon, #00169
Assistant Attorney General

Of Attorneys for the Oregon Water
Resources Department

—“RECEWVED

FEB 28 2005

AESOURCES DEPT
WATER o), OREGON
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CERTIFICATE OF FILING/SERVICE

I certify that on February 25, 2005, the LIMITED OBJECTION TO WATERWATCH'S
REQUEST FOR DEPOSITION OF WITNESS was filed with Daina Upite, Administrative Law
Judge, Office of Administrative Hearings, PO Box 14020, Salem, OR 97309-4020, via e-mail to

daina.upite@state.or.us and stacev.a.silbernagel@state.or.us, and via first-class mail, postage

prepaid. I further certify that a true and correct copy of the above document was served on

February 25, 2005, by e-mail (where an e-mail address is indicated), and by first-class mail

postage prepaid to the addresses below.

Tim Wood, Director

Oregon Parks and Recreation Dept.
725 Summer Street NE, Suite C
Salem, OR 97301

Phone: (503) 986-0707

FAX: (503) 986-0794
tim.wood@state.or.us

Steven Shipsey

Oregon Department of Justice
General Counsel, Natural Resources
1162 Court Street NE

Salem, OR 97301

(503) 947-4500

(503) 378-3802
steve.shipsev(@doj.state.or.us

Rick Kepler, Habitat Program Manager
Oregon Dept. of Fish & Wildlife

Fish Division

3406 Cherry Avenue NE

Salem, OR 97303

Phone: (503) 947-6084

Fax:  (503) 947-6070
rick.j.kepler@state.or.us

Page 1 - CERTIFICATE OF FILING/SERVICE

Shelley McIntyre (via hand delivery)
Oregon Department of Justice
General Counsel/Natural Resources
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201

Phone: (503) 229-5725

Fax: (503) 229-5797
shelley.mcintyre(@doj.state.or.us

Barbara Scott-Brier

Office of the Solicitor

Pacific Northwest Region

U.S. Dept. of Interior

500 NE Multnomah St., Suite 607
Portland, OR 97232

Phone: (503) 231-2139

Fax: (503)231-2166

Darren Brumback

United States Department of Interior
Bureau of Land Management

Burns District Office

28910 Hwy 20 West

Hines, OR 97738

Phone: (541) 573-4418

Fax:  (541)573-4411

darren brumback(@blm.gov
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Martha O. Pagel

Schwabe, Williamson & Wyatt, PC
PacWest Center, Suites 1600-1900
1211 SW Fifth Avenue

Portland, OR 97204-3795

Phone: (503) 222-9981

Fax: (503) 796-2900
mpagel(@schwabe.com

Stephanie M. Parent

Pacific Environmental Advocacy Center
Northwestern School of Law

Lewis & Clark College

10015 SW Terwilliger Blvd.

Portland, OR 97219

Phone: (503) 768-6736

Fax:  (503) 768-6671
parent@]Iclark.edu

Page 2 - CERTIFICATE OF FILING/SERVICE

Ronald S. Yockim
Attorney at Law

548 SE Jackson, Suite #7

PO Box 2456

Roseburg, OR 97470
Phone: (541) 957-5900
FAX: (541)957-5923

rvockim(@mcsi.net

Karen Russell

WaterWatch of Oregon, Inc.

213 SW Ash, Suite

208

Portland, OR 97204
Phone: (503) 295-4039, ext. 24
FAX: (503)295-2791

karen@waterwatch.

org

S

Shannon K. O’Fallon, #00169

Assistant Attorney General

Of Attomneys for the Oregon Water

Resources Department
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Office vi auministrative Hearings .
P.O. Box 14020
Salem, OR 97309-4020

RE: Inthe Matter of the Water Right Application IS 84562 in the Name of the Oregon Parks
and Recreation Department
DOJ File No.: 634-900-GN0797-03

Dear Administrative Law Judge Daina Upite:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Parks
and Recreation Department are the following:

1 Applicant Oregon Parks and Recreation Department’s Objection to Protestant
Roaring Springs Ranch, Inc.’s Petition to Oregon Water Resources Department
for an Order to Take Depositions; and

2 Certificate of Filing/Service.
Sincerely,
dlw : #5577
Steve Shipsey
Assistant Attorney General
Natural Resources Section
SXS:jrs/GENLS082
Enclosure —_—
c: Service List QECE |VE D
FEB 2 8 2005
WATER RESOURCES DEPT |

_____SALEM, OREGON

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938
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PETER D. SHEPHERD

¥ HARDY MYERS
Deputy Attorney General

Attomney General

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

February 25, 2005

BY E-MAIL TO daina.upitef@state.or.us and REGULAR MAIL

Daina Upite

Administrative Law Judge

Office of Administrative Hearings
P.O. Box 14020

Salem, OR 97309-4020

RE: Inthe Matter of the Water Right Application IS 84562 in the Name of the Oregon Parks
and Recreation Department
DOIJ File No.: 634-900-GN0797-03

Dear Administrative Law Judge Daina Upite:

Enclosed herewith for filing in the above-captioned matter on behalf of the Oregon Parks
and Recreation Department are the following:

L. Applicant Oregon Parks and Recreation Department’s Objection to Protestant
Roaring Springs Ranch, Inc.’s Petition to Oregon Water Resources Department
for an Order to Take Depositions; and

23 Certificate of Filing/Service.
Sincerely,
()AW : sy
Steve Shipsey
Assistant Attomey General
Natural Resources Section
SXS:jrs'GENLS0S2
Enclosure —_—
c: Service List QECE"/ED
FEB 2 8 2005
WATER RESOURGES DEPT |

___SALEM, OREGON

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938



STATE OF OREGON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE
OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application ) APPLICANT OREGON PARKS
IS 84562 in the Name of the Oregon ) AND RECREATION
Parks and Recreation Department, ) DEPARTMENT’S OBJECTION
Applicant ) TO
) ROARING SPRINGS RANCH,
) INC.’S PETITION TO OREGON
Roaring Springs Ranch, Inc. ) WATER RESOURCES
Protestant ) DEPARTMENT FOR AN
) ORDER TO TAKE
Harney County Court ) DEPOSITIONS
Protestant )
)
WaterWatch of Oregon )
Protestant ) _.ﬁ_____
) ECEIVED
Oregon Department of Fish & Wildlife ) E@EFVED ’
Request for Standing ; FEB 2 8 2005
United States Department of Interior ) WATER RESOURGES
Bureau cnti“J Land Management ) “-—-S—i@L,QBEQQQT |
Request for Standing )

On February 16, 2005, protestant Roaring Springs Ranch, Inc. (Roaring Springs)
petitioned the Oregon Water Resources Department for an order to take the deposition of
Steven C. Brutscher, Natural Resources Specialist [V for the Oregon Parks and
Recreation Department (OPRD). Protestant Roaring Springs contends that taking Mr.
Brutscher’s deposition is the only adequate method of obtaining the kind of detailed
information necessary to resolve the issues remaining in this case. However, protestant
Roaring Springs request is based in part on a faulty characterization of what the

remaining issues are. In its request, protestant Roaring Springs states:

“The issues that remain for hearing include: (1) whether the quantity of water
requested by OPRD is the minimum quantity required to support the proposed
recreational use, as required by ORS 537.332 and 537.343.” Protestant Roaring

Page 1 - OREGON PARKS AND RECREATION DEPARTMENT'S OBJECTION TO PROTESTANT
ROARING SPRINGS RANCH, INC.’S PETITION TO OREGON WATER RESOURCES
DEPARTMENT FOR AN ORDER TO TAKE DEPOSITIONS

GENL8048
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SALEM, OREGON

Springs Ranch, Inc.’s Petition to Oregon Water Resources Department
Order to Take Depositions at 2 .

However, the February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order

states:
“The parties agreed that the following issues remain disputed:
“1.  Whether OWRD erred by failing to limit the proposed instream water

right to the ‘minimum’ amount needed.” Order at 2.
Therefore, properly characterized, the issue that remains in this case is whether Oregon
Water Resources Department erred in failing to limit the instream water right, not
whether applicant OPRD erred in requesting the particular level of instream flow.
Administrative Law Judge Upite has held in this case that:

“ORS 537.336(3) does provide that OPRD shall request an in-stream water right

for the quantity of water necessary to support the proposed public uses.

Therefore, OPRD was not required, as a matter of law, to apply for the minimum
quantity of water necessary to support public use.” August 11, 2004 Order at 5.

Because applicant OPRD is not required as a matter of law to apply for the minimum
quantity of water necessary, the requested deposition of Mr. Brutscher related to
minimum flows is unlikely to yield testimony material to an issue in this case and should
be denied.

Furthermore, protestant Roaring Springs asserts that a deposition is necessary in
part because “only Mr. Brutscher can testify as to whether and how he considered the
minimum flow and public access issues while preparing application IS 84562.”

Protestant Roaring Springs Ranch, Inc.’s Petition to Oregon Water Resources Department
for an Order to Take Depositions at 3. (Emphasis supplied.) Protestant Roaring Springs’
request indicates a continuing interest in pursuing an issue that is no longer in this case:
whether OPRD is required to consider the minimum flow while preparing application IS
84562. Judge Upite has resolved this issue in the August 11, 2004 Order on Motion for
Ruling on Legal Issues and affirmed that resolution in the December 3, 2004 Order on

Reconsideration of Order on Motion for Ruling on Legal Issues. Judge Upite ruled that
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OPRD complied with its rules in preparing the application as a matter of law. August 11,

2004 Order at 6; December 3, 2004 Order at 2. Judge Upite ruled that OPRD was not
required, as a matter of law, to apply for the minimum quantity of water necessary to
support public use. August 11, 2004 Order at 5. Furthermore, Judge Upite dismissed
protestant Roaring Springs challenge that OPRD’s rules inadequately address recreational
use minimum flow requirements as being outside the scope of this proceeding. August
11, 2004 Order at 7. The issue that remains in dispute in this matter is: “Whether OWRD
erred by failing to limit the proposed instream water right to the ‘minimum’ amount
needed.” Protestant Roaring Springs request to depose an OPRD employee is not likely
to yield testimony material to the propriety of another agency’s action and should be
denied.

Protestant Roaring Springs requests to depose Mr. Brutscher regarding Issue 2 in
this case.! Applicant OPRD contends that taking a deposition is not the only adequate
method for obtaining Mr. Brutscher’s testimony as to this issue. OAR 137-003-0572(2).
Applicant OPRD submits that written interrogatories related to this issue could provide
an adequate other method of obtaining the requested testimony. /d. Applicant OPRD
does not object to written interrogatories from protestant Roaring Springs that are

material to Issue 2.

CONCLUSION

For the reasons above, OPRD objects to protestant Roaring Springs request for an
order to take the deposition of Steven C. Brutscher. To the extent, if any, that OWRD

grants protestant Roaring Springs request, applicant OPRD requests that OWRD’s order

! Issue 2, as stated in the February 3, 2005 Post Pre-Hearing Conference Order; Scheduling Order, is:

“Whether there is a basis for asserting a public recreational interest, as required under ORS
537.336, when there is no public access to Home Creek for approximately one-half of the reach
proposed for inclusion in an instream water right, because it is within private lands owned by
Roaring Springs Ranch, and because the stream is not navigable for public recreation purposes.”
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limit the scope of the deposition to the Issue 2. If OWRD were to grant the request for
deposition on the Issue 1, applicant OPRD requests that the scope of the deposition be
limited to the remaining issued and not allow testimony on issues that have been resolved
by the Order on Motion for Ruling on Legal Issues or the Order on Reconsideration of

Order on Motion for Ruling on Legal Issues issued by Judge Upite.
DATED this 25" day of February, 2005.

Respectfully Submitted,

; "E FES2

Steve Shipsey, #94435
Assistant Attorney General

Of Attorneys for Oregon Parks
and Recreation Department
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STATE OF OREGON FEB 0
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGSATER RESOURCES DEPT
FOR THE SALEM,OREGON
OREGON WATER RESOURCES DEPARTMENT
In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Department of Parks and Recreation, PROTESTANT ROARING SPRINGS
Applicant RANCH, INC.’S PETITION TO
OREGON WATER RESOURCES
Roaring Springs Ranch, Inc., DEPARTMENT FOR AN ORDER TO
Protestant TAKE DEPOSITIONS
Hamey County Court,
Protestant
WaterWatch of Oregon,
Protestant
; £ 'S
Oregon Department of Fish & Wildiife,  n '\ g XL+ O,
Intervenor | [\\ (S
United States Department of Interior Bure
of Land Management, (‘ \_9\_,
Intervenor =
N
IS
.__,{J’kC'[-/r

Pursuant to ORS 183.425 and OAR 3 anch,

in<. (“Ruaring Springs”) petitions the Orege:r v uier Xesovrces Department for an order to take

the deposition of Steven C. Brutscher, Natural Resources Specialist IV for the Oregon Parks and
Recreation Department (“OPRD”).

ELEMENTS OF PETITION

] Name and address of witness

Steven C. Brutscher
Oregon Parks and Recreation Dept.
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STATE OF OREGON FEB 17 2005

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGSATER RESOURCES DEPT
FOR THE SALEM, OREGON

OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application
IS 84562 in the Name of the Oregon
Department of Parks and Recreation,
Applicant

Roaring Springs Ranch, Inc.,

Protestant

Harney County Court,
Protestant

WaterWatch of Oregon,

Protestant

Oregon Department of Fish & Wildlife,
Intervenor

United States Department of Interior Bureau
of Land Management,
Intervenor

PROTESTANT ROARING SPRINGS
RANCH, INC.’S PETITION TO
OREGON WATER RESOURCES
DEPARTMENT FOR AN ORDER TO
TAKE DEPOSITIONS

Pursuant to ORS 183.425 and OAR 137-003-0572, Protestant Roaring Springs Ranch,

in¢. ("Roaring Springs”) petitions the Oregon Water Resources Department for an order to take

the deposition of Steven C. Brutscher, Natural Resources Specialist IV for the Oregon Parks and

Recreation Department (“OPRD™).

ELEMENTS OF PETITION

1% Name and address of witness

Steven C. Brutscher

Oregon Parks and Recreation Dept.

PAGE 1 -PROTESTANT ROARING SPRINGS RANCH, INC.’S PETITION TO OREGON
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DEPOSITIONS
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725 Summer St. NE, Suite C
Salem, OR 97301

2. Testimony of the Witness is Material

Testimony is material if it “tends to make the existence of any fact that is of consequence
to the determination of the issues more or less probable.” OAR 137-003-0572(2). The issues that
remain for hearing include: (1) whether the quantity of water requested by OPRD is the
minimum quantity required to support the proposed recreational use, as required by ORS
537.332 and 537.343; and (2) whether public uses relating to recreation and scenic attraction are
associated with Home Creek where it flows through private land, as required by 537.336(3).

The testimony of Steven C. Brutscher is material to both of these issues. Mr. Brutscher
prepared application IS 84562 for OPRD and was the person responsible for determining the
amount of water requested in that application. He chose to request an amount that would
“preserve the present characteristics of Home Creek.” See Affidavit of Steven C. Brutscher in
Support of Oregon Parks and Recreation Department’s and Oregon Water Resources
Department’s Responses Y 12. His testimony would tend to prove whether OPRD requested the
minimum quantity required to support the proposed recreational uses. In addition, Mr. Brutscher
could testify, based on personal experience and conversations with others, as to whether the
public is able to view Home Creek in areas where the creek flows through private lands. See
Affidavit of Steven C. Brutscher Y 8, 9, 12.

3! No Other Means of Obtaining the Witness’s Testimony is Adequate

Taking a deposition is the only adequate method for obtaining Mr. Brutscher’s testimony

as to whether OPRD requested the minimum quantity of water to support recreational uses and
whether the public is able to use stream reaches that cross private lands. Roaring Springs cannot
obtain the kind of detailed information necessary to resolve these issues by means of other
discovery methods, which do not allow the type of examination that is necessary. Mr.

PAGE 2 —-PROTESTANT ROARING SPRINGS RANCH, INC.’S PETITION TO OREGON
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Brutscher’s affidavit raises a number of questions regarding the minimum flow and public access
issues, which cannot be answered by reference to the records produced by OPRD and OWRD.
OPRD based application IS 84562 largely on the undocumented “thought process™ of Mr.
Brutscher. See e.g. Affidavit of Steven C. Brutscher § 10. As a result, there are few relevant
documents available and only Mr. Brutscher can testify as to whether and how he considered the
minimum flow and public access issues while preparing application IS 84562.

CONCLUSION

For the reasons above, Roaring Springs respectfully requests an order to take the

deposition of Steven C. Brutscher.

Dated this 16th day of February, 2005.

i e G . M}\HS——\/\_Q\
Douglas @acDougal, OSB # 98077 S
Schwabe, Williamson & Wyatt, P.C.

1211 SW Fifth Avenue, Suite 1700
Portland, Oregon 97204-3795

(503) 222-9981

(503) 796-2900 FAX
dmacdougal@schwabe.com

Of Attorneys for Roaring Springs Ranch
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[ hereby certify that on February 16, 2005 1 delivered a true and correct copy o

PROTESTANT ROARING SPRINGS RANCH, INC.'S PETITION TO OREGON WATER

RESOURCES DEPARTMENT FOR AN ORDER TO TAKE DEPOSITIONS via facsimile and

by depositing same in the U.S. Post Office, at Portland, Oregon, with sufficient first-class

postage prepaid, addressed to the following:

Original to:

Phillip C. Ward, Acting Director
Oregon Water Resources Department
725 Summer St., NE, Suite A

Salem, OR 97301

Phone: 503-986-0910

Fax: 503-986-0903

Email: phillip.c.ward@wrd.state.or.us

Copies to:

Tim Wood, Acting Director
Oregon Parks and Recreation
725 Summer St., NE, Suite C
Salem, OR 97301

Phone: 503-986-0707

Fax: 503-986-0794

Email: tim.wood@state.or.us

Rick Kepler, Habitat Program Manager
Oregon Department of Fish & Wiidlife
Fish Division

3406 Cherry Ave., NE

Salem, OR 97303-4924

Phone: 503-947-6084

Fax: 503-947-6070

Email: rick.j.kepler@state.or.us
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Steven Shipsey

Oregon Department of Justice
General Counsel, Natural Resources
1162 Court St., NE

Salem, OR 97301

Phone: 503-947-4500

Fax: 503-378-3802

Email: steve.shipsey@doj.state.or.us

Shelley McIntyre

Oregon Diepartment of justice
General Counsel/Natural Resources
1515 SW Fifth Ave., Suite 410
Portland, OR 97201

Phone: 503-229-5725

Fax: 503-229-5797

Email: shelley.mcintyre@doj.state.or.us



Karen Russell Barbara Scott-Brier

WaterWatch of Oregon, Inc. Vernon Peterson

213 SW Ash, Suite 208 Office of the Solicitor

Portland, OR 97204 Pacific Northwest Region

Phone: 503-295-4039, ext. 24 U.S. Department of Interior

Fax: 503-295-2791 500 NE Multnomah St., Suite 607
Email: karen@waterwatch.org Portland, OR 97232

Phone: 503-231-2139
Fax: 503-231-2166

Ronald S. Yockim Darren Brumback

Attorney at Law U.S. Department of Interior
548 SE Jackson, Suite #7 Bureau of Land Management
PO Box 2456 Burns District Office
Roseburg, OR 97470 28910 Highway 20 West
Phone: 541-957-5900 Hines, OR 97738

Fax: 541-957-5923 Phone: 541-573-4418
Email: ryockim@mcsi.net Fax: 541-573-4411

Email: darren_brumback@or.blm.gov

Daina Upite Shannon O’Fallon

Administrative Law Judge Oregon Department of Justice
Office of Administrative Hearings General Counsel/Natural Resources
P.O. Box 14020 1515 SW 5" Ave., Suite 410
Salem, OR 97309-4020 Portland, OR 97201

Phone: 503-373-0386 Phone: 503-229-5725

Fax: 503-378-4067 Fax: 503-229-5390

Email: Daina.Upite@state.or.us Email: shanon.ofallon@doj.state.or.us

Stacey.A.Silbernagel@state.or.us

Stephanie M. Parent Adam Sussman

Pacific Environmental Advocacy Center Protest Program Coordinator
Northwestern School of Law Oregon Water Resources Department
Lewis & Clark College 725 Sumner St., NE, Suite A

10015 SW Terwilliger Blvd Salem, OR 97301

Portland, OR 97219 Phone: 503-986-0877

Phone: 503-768-6736 Fax: 503-986-0903

Fax: 503-768-6671 Email: Adam.p.Sussman@wrd.state.or.us

Email: parent@]clark.edu

Dated this 16th day of February, 2005.

S [ u&.b’\:—g\ YS\\

Douglas @ougal
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Relating to applications for in-stream water rights submitted by state agencies:
ORS 537.338 is amended to read:

537.338 (1) Rules for state agency request for in-stream water right. The Water Resources
Commission by rule shall establish standards, criteria and procedures by which a state agency
included under ORS 537.336 may request an in-stream water right to be issued under ORS
537.336.

(2) The rules shall include requirements that an application for an in-stream water
right: (a) shall be based upon methods of determining instream flow needs that have been
approved by rule of the agencies submitting the application, and (b) shall include written
documentation of how the methods were applied in preparation of the application.

2/9/05 9:27 PM
pdx/073928/137595/MOP/1273939.1



Recreation Flow Requirement Methodology
For Home Creek, Tributary to Garrison Lake,
Harney County, Oregon

The following description identifies the flow requirements for the recreational uses of
Home Creek in accordance with the provisions of Oregon Administrative Rules (OAR)
736-060-0015, Recreation Flow Requirement Methodology administered by the Oregon
Parks and Recreation Department (OPRD). This information is in support of OPRD'’s
application dated October 17, 2000, for instream water rights in Home Creek for the
benefit of public recreation and scenic attraction.

Recreational Use: Scenic attraction/aesthetics, hiking, camping, fishing, wildlife
viewing and nature study/interpretation. Home Creek drains the southwestern flank of
Steens Mountain in Oregon’s high desert, Basin and Range Province. (Map 1). Home
Creek is the centerpiece of the 20,699 acre Home Creek unit of the Steens Mountain
Wilderness Area designated by Congress in October 2000. (Map 2). Whether from the
vantage point of canyon rim, creek side, or the talus slopes and basalt outcrops in
between, Home Creek canyon offers the visitor spectacular high desert scenery,
impressive geology, viewable fish and wildlife, diverse plant communities and living

natural history.

For those that prefer to look inside while outside, there is remoteness, solitude,
isolation, tranquility, closeness to nature and spirit liberating space in this challenging
and pristine environment. In the midst of this stunning and arid landscape, Home Creek
is the dynamic focus, the crux of the canyon, and it guides one's eye, spirit and
imagination around each bend, over each rock and across the span of time and space.

Home Creek is a narrow, boulder strewn, high gradient, pool and drop, perennial
stream, arising on the southwestern flank of Steens Mountain at an elevation of about
7,400 feet. From its headwaters, Home Creek flows about 20 miles northwestward to
the Catlow Valley, slicing through the Catlow Rim about 23 miles south of Frenchglen.
The steep gradient (average 140 foot drop per mile) and rock filled channel generate
continuous white water that provides a striking contrast to the brown-gray-black basalt
canyon walls and the green riparian vegetation. In autumn, streamside vegetation turns
various shades of yellow and red enhancing this contrast.

RECEIVED
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Where Home Creek breaches the Catlow Rim, the canyon measures about one mile
across from rim to rim and about 1,400 feet from top to bottom. Looking west from the
mouth of Home Creek canyon, one views the Catlow Valley, now arid rangeland, or
pastureland where irrigation can be applied. To the east, the land slopes upward for
another 14 miles traveling through several vegetation zones and a variety of habitats
before reaching elevations of about 7,700 feet along the southern summit of Steens
Mountain. Whether in the canyon bottom or upland areas, the visitor is constantly
reminded of the impressive scope, scale and biological diversity of the area.

In short, Congressional designation of the area as wilderness reinforces that the highest
and best use of the area is the preservation of its natural features, systems and
functions, including the creek’'s hydrology. The flows protected by the requested
instream water right will help maintain the outstanding and unique wilderness resources

of Home Creek.

Time period of Use: Year-round. Home Creek is accessible and used in all seasons.

Stream flow supporting recreational use: Flows are in cubic feet per second.

JAN | FEB | MAR | APR | MAY | JUN | JUL | AUG | SEP | OCT | NOV | DEC
B 7 17 36 53 31 8 4 4 4 3 3

These flows represent 50 percent exceedence values for each month based on
calculations conforming to standards and procedures used by the Water Resources
Department for estimating flows on ungaged streams.

Location of use: The specified flows are requested to be maintained in Home Creek
from Upper Crossing in the SE % of the NW % of Section 24, Township 35 South,
Range 32 'z East, Willamette Meridian, Harney County; ---

downstream to the intersection of Home Creek with the Steens Mountain Wilderness
Area boundary being the west quarter section line of the SE % of the NE % of Section
10, Township 35 South, Range 32 East, Willamette Meridian, in Harney County.

Experience setting: Visitors to the above-described area can expect an experience at
the semi-primitive to primitive end of the Recreational Opportunity Spectrum (ROS).
(ROS Users Guide, United States Department of Agriculture, Forest Service). A
primitive road crosses the proposed reach at Upper Crossing and again about two miles
downstream at Lower Crossing. Though this reach of stream traverses some private
lands, it qualifies as semi-primitive, motorized (in the vicinity of the two road crossings)
and semi-primitive, non-motorized for a portion of the two-mile reach between these
crossings. This reach of stream offers moderate to high probability of experiencing
isolation from the sights and sounds of humans, independence, closeness to nature,
tranquility, and the need for self-reliance in an environment that offers challenge and

risk.



From Lower Crossing downstream to State Highway 205, Home Creek flows about
seven miles in an increasingly deep gorge. This reach of stream provides a primitive
experience characterized by extreme high probability of isolation from the sights and
sounds of humans, independence, closeness to nature, tranquility and need for self-
reliance in an environment that offers a high degree of challenge and risk.

The lower five miles of the subject reach is within the boundaries of the Steens
Mountain Wilderness Area. Land ownership in this reach is predominantly Bureau of
Land Management. Management is designed to preserve and protect the natural
resource features, values and functions of the lands within this wilderness area.

The 1994-1999 Statewide Comprehensive Outdoor Recreation Plan (SCORP) surveyed
recreationists to learn more about the recreation settings they used and the recreation
settings they preferred. The SCORP analysis found that recreationists tend to prefer
recreational settings that are more natural or primitive than the ones they use. This is
especially true for outdoor activities that focus on and draw from the natural resource
land base. Hunting, fishing, nature study, wildlife observation, hiking, tent camping,

backpacking, and climbing are some examples.

There are various reasons for the disparity between settings used and those preferred.
Perhaps the most important reason is the dwindling availability and protection of
resource lands of adequate areal extent that provide the primitive settings desired. The
table below shows uses and preferences for Primitive and Semi-primitive ROS settings
from the 1994-1999 SCORRP for three categories of activities that are common on Home

Creek.

Activity ROS Setting Type
Primitive Semi-primitive
Used Preferred Used Preferred

Bank Fishing 10.1% 20.5% 15.1% 26.2%
Nature study - wildlife 8.3% 25.2% 30.1% 40.3%
viewing

Hiking — backpacking 23.3% 37.1% 34.2% 36.2%
trails

Source: 1994-1999 Statewide Comprehensive Outdoor Recreation Plan, OPRD, page III-16.

Protecting the flow regime in Home Creek through instream water rights will help
preserve the integrity of the primitive/semi-primitive (wilderness) character of the area
thereby addressing the public preference to have and recreate in such settings.

Amount of recreational use: Recreational use data are not available for Home Creek.
Overall, recreation use levels in the area are low when compared to use levels
elsewhere on Steens Mountain i.e. Fish Lake campground, Kiger Gorge overlook, Big
Indian Gorge overlook, Steens Mountain summit.

There are no designated or developed recreation facilities on Home Creek. Use is
dispersed and unmonitored. Administered by the BLM, the Home Creek drainage was



managed as a wilderness study area from the mid 1980’s to October 30, 2000, when
President Clinton signed a bill designating it a wilderness area. The area’s wilderness
designation is indicative of its primary recreation attraction — unaltered and unspoiled
nature in a magnificent geographical setting. Recreation use of Home Creek will
increase as people leamn of its new designation and seek to experience the natural

values it offers.

Home Creek and its drainage do receive recreational use. An undeveloped
campground is located at the mouth of Home Creek canyon about one quarter mile east
of where highway 205 crosses the creek. Visitors hiking in the area commonly use this
campground as a base of operations. (Personal communication with Rick Hall, Natural

Resource Specialist, Burns District BLM, January 9, 2002).

Except for an undesignated, primitive trail that extends about one-half mile upstream
from the mouth of the canyon, there are no developed trails or other recreation facilities
in the Home Creek canyon. However, rim and gorge hikes along the creek are featured
in Oregon Desert Guide, 70 Hikes, by Andy Kerr, published by The Mountaineers, 2000.
The Oregon Natural Desert Association has run a day hike in Home Creek canyon in
conjunction with its annual Desert Conference in each of the last ten years. (Personal
communication with Bill Marlett, Executive Director, Oregon Natural Desert Association,

September 5, 2001).

Anecdotal information from users of the area indicates Home Creek does afford big
game and upland bird hunting, fishing, wildlife viewing and nature interpretation
opportunities. Animal species that rely on Home Creek for habitat add significantly to
the aesthetic attraction and experience for visitors to the area.

Home Creek is essential habitat for populations of Catlow Valley Redband Trout and
Catlow tui chub. (Map 3). It is the only stream along the Catlow Rim that is open to
fishing. (Oregon Department of Fish and Wildlife, 2002 Sport Fishing Regulations,
www.dfw.state.or.us/ODFWhtml/Requlations/2002 Southeast.pdf). During the early
1990's, the redband trout were the subject of study for listing as threatened or
endangered. With the resurgence of the wet cycle in the last half of the decade, these
fish have rebounded somewhat and are no longer candidate species for listing.
However, the Catlow Valley Redband Trout remains on the Oregon Department of Fish
and Wildlife's Sensitive Species List. Protecting redband trout was an important goal in
the establishment of the Steens Mountain Wilderness. The requested instream water
rights will provide adequate protection to all life stages of the redband trout including the
necessary flow velocities to maintain healthy habitat conditions.

The tui chub is native to the Catlow Valley. Their range is restricted to Home, Threemile
and Skull creeks, all of which drain the Catlow Rim. The redband trout and Catlow tui
chub are the subjects of a conservation agreement involving the Oregon Department of
Fish and Wildlife, U.S. Fish and Wildlife Service, Bureau of Land Management and the
Roaring Springs Ranch. The partners are working to improve habitat for these fish in

Home Creek.



Home Creek's canyon and rugged basalt cliffs provide preferred habitat for California
big horn sheep. (Map 4). The big horn sheep populations on Steens Mountain
(including those that inhabit Home Creek) are stable and healthy and have been used
as relocation stock elsewhere. Adults and lambs are spring viewing attractions in Home
Creek and Threemile Creek canyons and along the Catlow Rim as well.

The rim rock area of the canyon is high density breeding habitat for a variety of hawk
species including Swainson's, red-tailed, Coopers and sharp-shinned hawks. (Map 4).
Other significant raptor species that breed in the area include golden eagles, prairie
falcons and long-eared owls. Home Creek drainage is also habitat for sage grouse,
although lek sites (traditional sage grouse mating strut areas) have not been
documented in the Home Creek drainage. (Map 5).

Competing uses: There are no competing uses for the flows in Home Creek in the
reach proposed for instream water rights. There are no known diversions, dams, or
consumptive uses of water between Upper Crossing and the wilderness area boundary
near the mouth of the canyon.

A search of 59 sections in four townships in the Platcard report on the Water Resources
Department's web site (www.wrd.state.or.us) yielded no record of water rights in or
upstream of the proposed protected reach. The sections queried include:

Township 35 South, Range 32 East: Sections 10, 11, 12
Township 35 South, Range 32 ¥ East: Sections 1 through 36

Township 35 South, Range 32 % East: Sections 19, 20, 21, 22, 27, 28, 29, 30, 31, 32,
33, 34

Township 35 2 South, Range 32 % East: Sections 3, 4, 5,6, 7, 8, 9, 10
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Institutional constraints:

Recreation use permits: Lands bordering Home Creek are largely federal lands
managed by the Bureau of Land Management. The BLM requires special recreation
use permits for commercial guide services, group events or competitive events utilizing
public lands in the Home Creek drainage. Existing commercial use permits (i.e. hunting
and fishing guides) issued by the BLM do permit use in the Home Creek drainage. The
BLM indicates that no commercial use permit currently administered specifies Home
Creek as the predominant area of use. (Personal communication with Mark
Sherbourne, Bumns District BLM, January 9, 2002).

Fishing requlations: The 2002 Oregon Sport Fishing Regulations, Oregon Department
of Fish and Wildlife, include Home Creek in the Southeast Corner of the Southeast
Zone of Oregon. Trout fishing is open all year on Home Creek. Nothing in the
regulations indicates they would constrain the requested instream flows.

Dam releases: There are no dams that regulate or affect flows in Home Creek. There
may be small livestock impoundments in the headwater areas of Home Creek but these
are small volume, usually holding less than an acre-foot of water and are of no
measurable impact on flows in the creek.

Minimum perennial streamflows /instream water rights: There are no minimum
perennial streamflows or other instream water rights on Home Creek.

Court decisions: There are no known court decisions that present an institutional
constraint on instream water rights for Home Creek.

Standards contained in OAR 690-077-0045: Not applicable. WRD repealed this rule in
August 1992.

Acknowledged comprehensive land use plan of local government: The Home Creek
drainage is zoned EFRU-1 (exclusive farm and range use, 160 acre minimum) in the
Harney County Comprehensive Land Use Plan. Nothing in this zone affects the
establishment of instream water rights. (Personal communication with Richard
Jennings, Planning Director, Harney County Planning Department, January 10, 2002.)

12
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ez P ‘ 're On Water Resources Department
/ North Mall Office Building

e TP g L 725 Summer Street NE, Suite A
f PSR e Salem, OR 97301-1271
503-986-0900

FAX 503-986-0904

VIA FACSIMILE
November 26, 2003

Michael Carrier

Director

Oregon Parks and Recreation Dept.
725 Summer St. NE, Suite C
Salem, OR 97301

RE: Instream Water Right Application IS 84562 in the Name of the Oregon
Department of Parks and Recreation

Dear Mr. Carrier:

I would like to apologize for not having this notice served to you directly as well as to
Richard Whitman at the Department of Justice. I would be happy to reschedule this
prehearing conference if the current date is inconvenient. Please let me know if you need
this conference rescheduled or if you have any other questions regarding this proceeding:
(503) 986-0824.

Again, [ apologize for any inconvenience I may have caused.
Sincerely,

Renee Moulun

Protest Program Coordinator

Attachment (Notice of Prehearing Conference IS 84562)

Cc:  Paul Cleary
Dick Bailey
Richard Whitman



T : 2 Ore On Water Resources Department
. gl North Mall Office Building

725 Summer Stree

FAX
VIA MAIL

October 23, 2003

Ron Yockim

Attomey at Law

548 SE Jackson St., Ste. 7
P.O. Box 2456

Roseburg, OR 97470

RE: Instream Water Right Application IS 84562 in the Name of the Oregon Parks and
Recreation Department (“OPRD”)

Dear Ron:
I am enclosing a letter from Paul Cleary to Martha Pagel, dated October 1, 2003, for your
reference. Mr. Carrier, Director of OPRD has since requested the Oregon Water

Resources Department to refer IS 84562 to the Office of Administrative Hearings for a
contested case hearing.

Please feel free to call me if you have any questions: (503) 986-0824.

Sincerely,

M e tlecee )
Renee Moulun
Division Protest Coordinator

“Enclosure (as specified)

t NE, Suite A

Theodore R. Kulongeski, Governor Salem, OR 97301-1271

503-986-0900
503-986-0904



Water Resources Department
North Mall Office Building

725 Summer Street NE, Suite A
Salem, OR 97301-1271

503-986-0900

FAX 503-986-0904

VIA MAIL

October 23, 2003

Karen A. Russell
Senior Staff Attorney
WaterWatch of Oregon
213 SW Ash, Ste. 208
Portland, OR 97204

RE: Instream Water Right Application IS 84562 in the Name of the Oregon Parks and
Recreation Department (“OPRD”)

Dear Karen:
I am enclosing a letter from Paul Cleary to Martha Pagel, dated October 1, 2003, for your
reference. Mr. Carrier, Director of OPRD has since requested the Oregon Water

Resources Department to refer IS 84562 to the Office of Administrative Hearings for a
contested case hearing.

Please feel free to call me if you have any questions: (503) 986-0824.
Sincerely,
>
/%WV—”
Renee Moulun

Division Protest Coordinator

Enclosure (as specified)



725 Summer Street NE, Suite A

R. K = ", 4 ¥ L
Theodore ulongoski, Governor Salem, OR 97301-1271
503-986-0900
FAX 503-986-0904

T 2\ Water Resources Department
rf :-." A= -.l Oregon North Mall Office Building

VIA MAIL

October 23, 2003

Stephanie M. Parent

Pacific Environmental Advocacy Center
1001 S.W. Terwilliger Blvd.

Portland, OR 97219

RE: Instream Water Right Application IS 84562 in the Name of the Oregon Parks and
Recreation Department (“OPRD”)

Dear Stephanie:
I am enclosing a letter from Paul Cleary to Martha Pagel, dated October 1, 2003, for your
reference. Mr. Carrier, Director of OPRD has since requested the Oregon Water

Resources Department to refer IS 84562 to the Office of Administrative Hearings for a
contested case hearing.

Please feel free to call me if you have any questions: (503) 986-0824.

Sincerely,

levee Koo socas)
Renee Moulun

Division Protest Coordinator

Enclosure (as specified)



Park and Recreation Department
1115 Commercial St. NE

A ) Salem, OR 97301-1002
TAUNICLD (503) 378-6305
7 s FAX (503) 378-6447
,f\ 20/, b www.oregonstateparks.org
ey -./
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October 2, 2003

Mr. Paul Cleary, Director
Water Resources Department
725 Summer Street NE, Ste. A
Salem, Oregon 97301

Dear Paul:

This letter is to request that the Water Resources Department suspend the instream water
right application filed by Oregon Parks and Recreation Department for Three Mile Creek
(IS 84563) and place this application on administrative hold. 1 am also requesting that
the application for Home Creek (IS 84562) and the associated protests to this application
be moved to a contested case hearing.

Thank you for the assistance you and your staff have provided in our efforts to achieve a
settlement of the protests regarding the above-referenced applications.

Sincerely,

Wl Q’M

Michael Carrier
Director

Cc: Dave Wright

73410-0806



Water Resources Department
Commerce Building

158 12th Street NE

Salem, OR 97301-4172

503-378-3739

FAX 503-378-8130

October 1, 2003

Martha O. Pagel

Schwabe, Williamson & Wyatt, P.C.
Pacwest Center, Suites 1600 — 1900
1211 Southwest Fifth Ave.
Portland, OR 97203-3795

Re:  Roaring Springs Ranch R 84576, S 84577, R 85167, S 85168; Instream Water
Right Applications IS 84562 and IS 84563.

Dear Martha:

As you are aware, I met with the Oregon Parks and Recreation Department (“OPRD”)
and the Oregon Department of Fish and Wildlife (“ODFW”) earlier this month to discuss
your August 8, 2003, response to the state’s “unified position” as described in my letter

to you dated July 28, 2003.

As you requested, the Oregon Department of Water Resources (“OWRD”) will
recommence processing of application R 85167 for storage of 2,152 acre feet of water
from the terminus of Home Creek (the “lower reservoir”). OWRD will also
recommence processing of application S 85168 for supplemental irrigation of 1,510
acres. OWRD will continue to work with the Roaring Springs Ranch on the remaining
issues associated with processing these applications.

OPRD has informed us it cannot accept the terms of your August 8, 2003, letter insofar as
the above-referenced instream water right applications. OWRD and ODFW agree with
OPRD’s assessment of your client’s position. Accordingly, OPRD will be requesting to
send the protests associated with its instream water right application IS 84562 (Home
Creek) to contested case hearing. OPRD is also requesting that instream water right
application IS 84563 (Threemile Creek) be placed on hold.

I am aware of your client’s desire to proceed as quickly as possible with the contested
case hearing on application IS 84562 as the resolution of such case will have an impact
on your client’s pending applications R 84576 for storage of 3,500 acre feet (“upper”
reservoirs) and S 84577 for supplemental irrigation of 5,700.2 acres. Accordingly, we
will work to proceed as quickly as possible on the hearing of IS 84562 and will continue
to hold applications R 84576 and S 84577 pending resolution of the contested case for

IS 84562.

&



Martha O. Pagel
October 1, 2003
Page Two

Given your request to proceed with the actions outlined above, OWRD does not plan to
pursue further negotiations with the Roaring Springs Ranch or the other participants in
these cases at this time. Please let me know if we have misinterpreted your request in
regard to the outlined actions or the desirability of further negotiations. Thank you.

Sincerely,

e

Director

c: Michael Carrier, OPRD
Lindsay Ball, ODFW
Jim Myron, Governor’s Office
David Van’t Hof, Governor’s Office



SCHWABE, WILLIAMSON & WYATT, P.C.

' ATTORNEYS AT LAW
W PACWEST CENTER, SUITES 1800-1900 « 1211 SOUTHWEST FIFTH AVENUE » PORTLAND, OREGON 97204-3795

TELEPHONE: 503.222.9981 » FAX: 503.796.2300 » www.schwaba.com

MARTHA O. PAGEL
Direct Line: Portland 503.796.2872;

Salem 503.399.7712
E-Mail: mpagel@schwabe.com September 4,2003

Renee Moulun
Oregon Water Resources Department g W

158 12th St. NE RECEIVED

Salem, OR 97301-4172
SEP 05 2003

WATEH RESOURCES DEPT

j

|

Re:  Roaring Springs Ranch Applications [
I____SALEM, OREGON

Our File No. 073928-098125

Dear Renee:

This will confirm our phone conversation earlier today, in which we discussed the
state's response to our letter of August 8, 2003. You indicated that the agencies are scheduled
to meet on September 9, and that you expect to provide a response after that date. Thank you
for the update; we will look forward to your response.

In the meantime, as we discussed, Roaring Springs Ranch (RSR) is still anxious to
proceed with processing of Applications R-85167 and S-85168, relating to the "lower"
reservoir on Home Creek. These applications have been on an informal administrative hold,
initiated by WRD. We would like to proceed with the applications as requested in my August 8
letter. My letter notes that the department's initial review appears to have been based on an
erroneous water availability determination. We would hope to have this issue addressed in a
Proposed Final Order or revised Initial Review.

My letter of August 8 also requested that the department proceed with scheduling
contested case hearings for both the protested instream water right applications, and RSR’s
applications for the “upper” reservoirs on Home Creek. We asked that the instream water right
proceed first, because RSR’s applications will be directly affected by the outcome of the
instream water right proceedings. You have indicated that WRD does not plan to forward the
instream water right matters to the Hearings Panel until requested to do so by the applicant, the
Oregon Parks and Recreation Department (OPRD).

Pursuant to ORS 537.175(2), the applicant may request a delay in the contested case
hearing schedule for “a reasonable period of time.” Although we agree that such a delay can be
useful while parties are engaged in active negotiations, we are concerned with the slow pace of
settlement efforts to date, and with the apparent lack of progress. We would therefore
appreciate clarification as to the amount of time OPRD has requested under the statute, and will

look forward to proceeding as soon as possible.

Portland, Oregon ~ Bend, Oregon o Salem, Oregon A Seatlle, Washingion S Vancouver, Washinglon
503.222 95681 541.330.0904 503.389.7712 206.622.1711 350.654.7551

PDX/073928/098125/MOP/1128050.1



Renee Moulun
September 4, 2003
Page 2

Finally, given WRD’s decision not to proceed at this time with scheduling of a
contested case hearing for IS 84562, I must amend my earlier request concerning RSR’s
applications for the upper reservoirs. As noted in my August 8 letter, these applications will be
directly affected by the outcome of the contested instream water right applications. As a result,
we are forced to wait until those issues are resolved before we can proceed.

To summarize, at this point, we are requesting the following:
1) That WRD proceed immediately with continued processing RSR’s applications for
the "lower" reservoir on Home Creek (R-85167 and S-85168). This would include a review of

the previous “water availability” determination.

2) That WRD not schedule contested case hearings on RSR’s “upper” reservoir
applications (R-84576 and S-84577) until further notice from us.

3) That the state agencies provide a prompt response to my August 8 letter, following
your scheduled meeting on September 9, and that WRD advise us as soon as possible regarding

the next steps for processing the Home Creek instream water right application (IS 84562).

Thank you for your assistance. We look forward to hearing from you soon.

Sincerely,
Mecit O@. pmﬁpf_ ( W&)
Martha O. Pagel
MOP:mca
cc: Paul Cleary, WRD
Mike Carricr, OPRE —

Stacy Davies
Ron Yockim

PDX/073928/098125/MOP/1128050.1



SCHWABE, WILLIAMSON & WYATT, P.C.
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TELEPHONE: 503.222.9981 + FAX: 503.786.2800 « www.schwabe.com

MARTHA O. PAGEL ' RECEIVED i
; i

Direct Line: Portland 503.796.2872;
Salem 503.399.7712 i
E-Mazil: mpagel@schwabe.com AugUSt 8’ 2003 | AUG 1 1 2DUJ
WATER RESOUACES DEPT :
SALEM, OREGON |

Director
Oregon Waigr Resources Department

158 12th

Salem, 97301-4172

Re:  Roaring Springs Ranch / Instream Water Right Applications
Our File No. 073928-098125

Dear Paul:

Thank you for your letter of July 28, 2003, regarding the state’s settlement concepts.
As described more fully below, we cannot accept the terms proposed in your letter, and at this
point, it is not clear whether further negotiations would be fruitful. We therefore request that
the Water Resources Department (WRD) move forward immediately with further
administrative action on the pending applications, including referral of IS 84562 to the Office
of Administrative Hearings for scheduling of a contested case hearing.

As described in my letter of July 9, 2003, we believe the schedule of contested cases
should begin with IS 84562, the instream application for Home Creek. This matter should be
considered first because its outcome will have a direct bearing on applications R-84576 and S-
84577, the “upper” reservoir applications of Roaring Springs Ranch (RSR).

In addition, we request that the WRD immediately continue processing RSR
applications R-85167 and S-85168, relating to the proposed “lower” reservoir on Home Creek.
These applications should not be affected by the contested proceedings under IS 84562 because
the applications seek use of water below the reach of the proposed instream water right. In that
regard, we believe the Initial Review issued by WRD on June 21, 2002, is in error with respect
to the water availability determination. The Initial Review indicates that water is not available
for the proposed reservoir and secondary use because of the pending instream water right
application. However, as noted, the reach of the proposed instream water right is above the
proposed reservoir, and therefore should not be a factor in the water availability determination.
In addition, based on previous contacts with WRD and other agency staff, it would appear this
application can and should be approved. We therefore request immediate administrative action

to continue with the process.

Finally, we note that we are hopeful these matters may be ultimately resolved through
further settlement discussions, even though we cannot support further delays in application

Poriland, Oregon Bend, Oregon Salem, Oregon | Seatfle, Washington _ Vancouver, Washinglon | Washinglon D.C.
360.694.7551 202.628,6870

5032228981  ©  541.3300004 °  503.399.7712 208.622.1711
PDX/073928/098125/MOP/1121160.1
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Mr. Paul Cleary AUG 1 1 2003 )
August 8, 2003

WATER RE
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processing on the basis of settlement proposals that appear, at this point, to be so far apart. The
state’s suggestion to place the pending instream water right application for Three Mile Creek
on “indefinite administrative hold” would only postpone, without resolving, the need to address
our concerns. Similarly, the state’s proposal for Home Creek is not workable for the Ranch,
and fails to acknowledge RSR’s concerns about the validity and credibility of the instream
water right application. In our view, the alternatives described in my letter of July 9 offer a
more practical and effective long-term resolution. We were disappointed that the state did not
respond more directly to our proposals and we hope the state may be willing to reconsider these

concepts for future discussions.

In the meantime, we would appreciate confirmation from WRD as soon as possible
regarding the proposed schedule for further administrative proceedings.

Thank you, in advance, for your assistance.

Sincerely,
Mtacea, @ l?ﬂ—a»..{ G Mu)
Martha O. Pagel

MOP:mca

cc: Lindsay Ball, ODFW
Michael Carrier, OPRD
Renee Moulun:
Ron Yockim
Stacy Davies

PDX/073928/098125/MOP/1121160.1
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: 158 12th Street NE
Theodore R. Kulongoski, Governor Salem, OR 97301-4172

VIA MAIL 503-378-3739
FAX 503-378-8130

July 28, 2003

Martha O. Pagel

Schwabe, Williamson & Wyatt, P.C.
Pacwest Center, Suites 1600 — 1900
1211 Southwest Fifth Ave.
Portland, OR 97203-3795

Re:  Water Right Applications R 84576, S 84577, R 85167, S 85168, IS 84562 and
IS 84563

Dear Martha:

Thank you for your letter of July 9, 2003, in which you provide Roaring Springs Ranch’s
(“RSR’s”) and Harney County’s position with regard to the above-captioned applications.
Although I understand your client’s concerns about the seeming slow pace of these
negotiations, please keep in mind that the large number of parties involved has attenuated
the settlement process considerably. I also want to express my appreciation for RSR’s
and Harney County’s continued willingness to negotiate.

Despite the lack of a formal follow-up meeting to our last negotiating session, OWRD,
ODFW and Stacey Davies have visited the site of the proposed reservoir at Smith Flats
and V Lake. In addition, the state — Oregon Water Resources Department (‘OWRD”),
Oregon Parks and Recreation Department (“OPRD”), and the Oregon Department of Fish
and Wildlife (“ODFW?”) — has had several discussions regarding its position on all of the
pending applications. Pursuant to these discussions, the state has formed a “unified
position” that will streamline the process and may facilitate further settlement discussion.
Toward that end, the state offers the following settlement concepts for your client’s
consideration.

Settlement Concepts

The stage agencies (OWRD, OPRD and ODFW) are unified only in submitting the
following as a single resolution to the outstanding applications and the associated protests
on R 84576, S 84577, R 85167, S 85168, IS 84562 and IS 84563:

(a)  Three Mile Creek (IS 84563): OWRD will place an indefinite
administrative hold on the application given that the segment is located
wholly on Bureau of Land Management lands contained within the Steens
Mountain Wilderness.

)



Martha Pagel
July 28, 2003
Page 2

(b)  Roaring Springs Ranch (Lower Reservoir R 85167 & S 85168): OWRD
will approve the lower reservoir (with screening as ODFW directs).
OWRD, OPRD and ODFW support the supplemental irrigation of 1,510
acres out of the lower reservoir.

(c) Home Creek (IS 84562): Roaring Springs Ranch (Smith Flats Reservoir
& V Lake Reservoir R 84576 & S 84577)

. Existing irrigation in Smith Flats: The state does not support a water right
permit for the active irrigation of Smith Flats, but will not object to
“passive” or un-manipulated flows for the natural irrigation of Smith Flats
meadow.

. Stock ponds in the Home Creek Basin: The state will favorably consider
allowing appropriation from Home Creek to fill gravity-fed off stream
stock ponds. If Roaring Springs Ranch (“RSR”) is interested in this
option the state will need more information from RSR regarding how
many stock ponds they are considering, the size of the stock ponds, the
total acre foot of water required, where the ponds would be located and
how and how often the ponds would be filled.

. V Lake: The V Lake component of application R 84576 is acceptable
provided any outlets from V Lake are screened to prevent non-native fish
from escaping and provided V Lake is not filled from the Smith Flat
drainage. The state supports the use of V Lake for the supplemental
irrigation of 1,510 acres.

. Smith Flats Reservoir: The state does not support the Smith Flats
Reservoir for the reasons provided in the letter from ODFW to Paul
Cleary, dated June 17, 2003.

Please let me know at your earliest convenience if your client is willing to pursue
settlement in accordance with the above concepts. Your response will allow us to assess
whether an additional follow-up meeting between the parties would be productive.
Thank you for your attention to this matter; I ook forward to hearing from you.

Sincerely,

Director

c: Michael Carrier
Lindsay Ball
Rick Kepler
Ron Yockim
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SCHWABE, WILLIAMSON & WYATT, P.C.

ATTORNEYS AT LAW

PACWEST CENTER, SUITES 16001900 + 1211 SOUTHWEST FIFTH AVENUE « PORTLAND, OREGON 97204-3795
TELEPHONE: 503.222.9951 « FAX: 503.796.2800 + www.schwabe.com

MARTHA O. PAGEL

Direct Line: Portland 503.796.2872; ¢ """::‘“.r..'}*...;‘—i:— e
Salem 503.399.7712 July 9. 2003 : g_i E..‘ L .-ul \F.E.. l?)
E-Mail: mpagel@schwabe.com Yy, '
| JuL 10 2003
WATER: AESOURCES DEPT
Paul Cleary T ALEN, OREGON o
Director o

Oregon Water Resources Department
158 12th St. NE
Salem, OR

Re:  Steens Mountain/Catlow Valley Water Right Applications: R-84576, S-84577,
R-85167, S-85168, IS 84562 and IS 84563
Qur File No. 073928-098125

Dear Paul;

On November 4, 2002, our clients, Roaring Springs Ranch (RSR), met with a number of
state agency representatives and interested parties to discuss possible settlement of the above-
referenced disputed water right applications. Since then, we have been expecting to receive a
settlement proposal from the state, as a follow-up to the November meeting. To date, however,
we have received no such proposal, and our repeated efforts to schedule a follow-up meeting
have failed.

RSR’s applications R-84576 and S-84577 have now been pending for nearly three
years. Applications R-85167 and S-85168 were filed more than a year ago and have not been
processed past the initial review stage. At this point, RSR is anxious to determine whether
there is a realistic opportunity for settlement, or if not, to proceed with administrative actions to
determine the final outcome of their pending applications. Toward that end, we have
developed the following settlement concepts in cooperation with Harney County. Please note
that these proposals are offered solely for the purpose of compromise and settlement within the
framework of the settlement process initiated by the state and other parties:

Settlement Concepts

Option 1: The state would recommend approval of Applications R-85167 and S-85168,
for the Lower Reservoir. RSR would withdraw Applications R-84567 and S-84577, and the
state would withdraw Applications IS-84562 and IS-84563, with an agreement that both RSR.
and the state would abandon further efforts on these projects. RSR would retain the discretion
to file future applications for off-stream storage for livestock watering purposes.

Option 2: The state would support approval of the Lower Reservoir. RSR would

withdraw Applications R-84567 and S-84577, and would work with the state and Harney

Poriiand. Oregon  , Bend, Oregon . Salem Oregen | Seallle, Washinglon | Vancouver,Washinglon | Washinglon D.C,
503.222.9881 541.330.0904 5033997712 206.622.1711 360.694.7551 202.528.6870
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Paul Cleary
July 9, 2003
Page 2

County to support rulemaking by the Water Resources Commission to establish a reservation of
5500 acre-feet of water for future multipurpose storage in the basin. The state would proceed
with issuance of the pending instream water rights, subject to the reservation. Under this
approach, any future use of the reserved water would require approval of a water right
application under the rules and procedures in effect at the time of the application. The
reservation would have the effect of determining that water is available for storage,
notwithstanding the instream water rights, and of establishing a priority date as of the date the
reservation rule.

We are requesting that you respond to us within two weeks as to whether the state is
willing to pursue settlement discussions along these lines. If so, we would expect to schedule a
follow-up meeting with the appropriate state representatives within 30 days. If we are unable
to make progress toward settlement within this time frame, we will request that WRD take
immediate steps to continue processing the RSR applications for the Lower Reservoir. At the
same time, we will ask that IS-84562 (Home Creek) be referred to the Hearings Panel for
scheduling of a contested case hearing. We recommend that hearings on RSR’s applications
for the upper reservoirs on Home Creek (R-84576 and S-84577) be delayed until completion of
the hearing on the instream water right, because the outcome of that proceeding would have a
direct bearing on RSR’s applications. A hearing on IS 84563 would be scheduled following
completion of the other actions.

Thank you, in advance, for your assistance in coordinating the state’s response to this
proposal. We look forward to hearing from you soon.

Sincerely,

]

Martha O. Pagel

MOP:mca

cc: Michael Carrier
Lindsay Ball
Stacy Davies

Steve Grasty
Ron Yockim
Renee Moulun

PDX/073928/098125NOP/1111309.1
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THEODORE R. KULONGOSKI
GOVERNOR

August 18, 2003

The Honorable Steven E. Grasty
Harney County Court

450 North Buena Vista

Burns, OR 97720

Dear Judge Grasty:

Thank you for your letter of July 8, 2003, in which you expressed concerns
regarding instream water right applications filed by the Oregon Department of Parks and
Recreation (OPRD) that are currently pending before the Oregon Water Resources
Department (OWRD). The concerns you have raised are important ones, and I hope you
will agree that the state agencies are working to arrive at a solution that will address all of
the interests that bear on these applications.

As you are aware, OPRD has filed two instream water right applications on Home
Creek (IS 84562) and Threemile Creek (IS 84563). As you are also aware, the Roaring
Springs Ranch has filed four applications for storage seeking water from Home Creek for
supplemental irrigation. Additionally, the Roaring Springs Ranch has filed protests
against the instream water right applications on Home Creek and Threemile Creek. As
such, all of these applications have become intertwined, and any negotiated outcome will
require resolution of all concerns raised by the many participants in this complex
proceeding, including those raised by the Harney County Court.

Over the last year, the state agencies have worked to navigate a course through
the many conflicts and concerns associated with these applications. Toward this end, the
state agencies have listened carefully to the concerns raised by you, by the ranch, and by
environmental community. In addition, representatives from Oregon Department of Fish
and Wildlife and Oregon Water Resources Department have met personally with the
manager of the ranch at the site of two of the proposed reservoirs. OPRD’s intent in
filing the instream water right applications was not to encumber Harney County with
onerous regulations or to prevent further economic growth in Harney County. As such,
the agencies have spent considerable time and effort crafting a proposal that would allow
further economic growth in Harney County while also protecting the recreational and
fisheries interests on Home Creek. Please be assured that the resolution the state
proposes includes specific accommodations to the Roaring Springs Ranch and the
economic interests of Harney County.

STATE CAPITOL, SALEM 97301-4047 (503) 378-3111 FAX (503) 378-4863 TTY (503) 378-4859
WWW.GOVERNOR.STATE.OR.US



The Honorable Steven E. Grasty
August 18, 2003
Page Two

The state agencies have developed a “unified position™ and shared it with the
Roaring Springs Ranch (copy enclosed). Hopefully the state’s proposal can serve as the
platform for further discussions with all of the participants in this proceeding. This
position addresses the economic concerns you provided in your letter in four respects.
First, it proposes to place an indefinite hold on the Threemile Creek application as this
segment is located wholly on Bureau of Land Management lands contained within the
Steens Mountain Wilderness Area. Second, it proposes to approve Roaring Springs
Ranch’s application for a lower reservoir and supplemental irrigation of 1,510 acres out
of that lower reservoir. Third, although the agencies do not support the ranch’s plans to
develop a reservoir at Smith Flats, they do support the ranch’s utilization of existing
“passive” or un-manipulated flows for natural irrigation of Smith Flats Meadow. Fourth,
the agencies will favorably consider allowing appropriation from Home Creek to fill
gravity-fed off stream stock ponds, and also support the use of V Lake for supplemental
irrigation purposes.

These components of the state agencies’ position take into account the importance
of ranching to Harney County and address the need for ranchers to be able to access more
water to support grazing and irrigation of ranch crops. I appreciate your interest and
involvement in this regard and hope you will continue to work with the state agencies, the
ranch, my office, and the environmental interests with the goal of finding a mutually
agreeable negotiated resolution.

Sincerely,

Ay

THEODORE R ULONGOSKI
Governor

TRK:jeb/sm
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O n Department of Fish and Wildlife
rego >+ Office of the Director

Theodore R. Kulongoski, Governor ; 2501 SW Fll’;(t)ﬁgf::‘l.slg
June 17,2003 Portland, OR 97207

(503) 872-5272
FAX (503) 872-5276

Paul Cleary, Director £ TTY (503) 872-5259
Oregon Water Resources Department Internet WWW:http:
Commerce Building . [/www.dfw.state.or.us/
158 12" Street NE OREGON]
Salem, OR 97301 r‘
Dear Director Cleary: LB )

This letter is in response to your request for a summary of potential fishery impacts to
redband trout associated with water rights proposals R 84576 and S 84577 submitted by
Roaring Springs Ranch on Home Creek (Catlow Basin, Hamey County). Summarized
below is the Oregon Department of Fish and Wildlife’s (ODFW) analysis of the fishery
issues associated with these water development proposals. This analysis includes
background information on -how these proposals potentially conflict with our statutory
Wildlife Policy to maintain sustainability of Home Creek redband trout and our ability to
meet fishery management objectives for Catlow Basin. These issues have been
previously discussed in person with Roaring Springs Ranch Manager Stacy Davies
during site visits to the Ranch on January 10 and April 14, 2003 by Tim Walters and Bob
Hooton of my staff. In recen{ years ODFW has enjoyed a productive relationship with
Roaring Springs Ranch personnel in the implementation of fish and habitat improvement
projects on the Ranch, and hopes to continue this relationship into the future.

Water Development Proposals

Proposals R 84576 and S 84577 are to construct two dams with associated reservoirs in
the headwaters of Home Creek. At Smith Flat Reservoir, the dam would be 50 feet high,
cover 230 acres and hold 3500 acre ft. of water. The reservoir would inundate much of
the remaining stream habitat currently occupied by redband trout above the proposed dam
site. At V Lake, the dam would be 45 ft high, cover 90 acres and hold 1050 acre ft. of
water. The dam would enlarge a naturally fishless lake on an intermittent tributary to
upper Home Creek. Part of the water impounded in the Smith Flat Reservoir would be -
used to fill nearby V Lake. In addition, the proposals request supplemental irrigation
water rights for 1510 acres downstream in Catlow Valley.

Fishery Management Objectives

In accordance with the ODFW Wildlife Policy (ORS 496.012), Home Creek is
principally managed by ODFW to maintain sustainable populations of native trout and
Tui chub. Secondarily, we also manage a fishery to provide a modest consumptive
harvest opportunity on native redband trout in a semi-remote setting consistent with
sustainability of native fish. No hatchery fish are stocked in the basin, and angling



regulations are designed to encourage catch and release fishing with high survival of fish
released.

These management objectives are also consistent with the Native Fish Conservation
Policy (OAR 635-007-0502). This policy directs ODFW to “maintain and restore
naturally produced native fish species, taking full advantage of the productive capacity of
natural habitats, in order to provide substantial ecological, economic, and cultural
benefits to the citizens of Oregon”. In addition, ODFW has worked closely with other
state and federal agencies and landowners, including staff from the Roaring Springs
Ranch, through the Catlow Conservation Agreement to maintain and improve aquatic
habitat in the basin. We have a strong agency commitment to continue those efforts:

Redband Trout Conservation Concerns

Loss of Fish and Fish Habitat

Based on stream surveys conducted in 1999 (Dambacher 2001), upper Home Creek in the
area of Smith Flats is a significant rearing area for redband trout in the Home Creek
system. Inundation of stream reaches above the proposed dam site would result in a
direct loss of spawning and stream rearing habitat. While remaining redband trout would
likely rear in the newly formed reservoir, based on a preliminary site visit in April 2003,
we are concerned that the redband trout left will be unable to successfully reproduce to
any significant extent in the stream reaches remaining above the head of the reservoir. In
addition, development of reservoirs in these locations could provide ideal habitat for
introduced strains of hatchery trout or warmwater species, resulting. in additional
potential genetic and ecological impacts to native redband trout.

Smith Flats Reservoir as currently proposed will likely result in a direct loss of both
stream habitat and fish population abundance in the area above the dam site.

In the larger Catlow Basin context, 1999 surveys also revealed that Home Creek has the
most stable population of redband trout of the three east side Catlow Valley streams with
native trout. Data collected in 1999 indicated that the redband trout population was
relatively healthy in the Catlow Basin during the environmental conditions of that time.
According to Dambacher (2001), there were approximately 55,000 1+ (one year old or
older) redband trout in the Catlow basin, and trout densities in Home Creek were -
generally moderate (1.3 to 8.7 g/m?), with a few sites exceeding 8.7 g/m’. Surveys in "
both 1995 and 1999 indicated that the highest abundance of 1+ redband trout was in
reaches with spring flow and in canyon reaches (Dambacher 2001). The 1995 survey

also indicated that age 0+ fish were similarly distributed but more restricted to reaches

with aquatic macrophytes and cold water temperatures.

We are concemed that if significant fish population impacts are allowed to occur in
Home Creek and the current drought conditions persist, sustainability of the Catlow
Basin complex of streams overall will be placed at increased risk.



Migration Barriers and Loss of Connectivity

Reservoirs on upper Home Creek will likely impact redband trout through isolating
segments of the population, feducing the ability of the population to respond to changing
environmental conditions. In 1999, the area above Smith Flats had some of the highest
densities of redband trout in the Home Creek basin. A reservoir at Smith Flats would
likely isolate this segment of the creek, resulting in loss of connectivity between
segments of the population. Loss of connectivity will likely result in the loss of historic
refugia, and an inability to recolonize additional stream reaches after catastrophic events.
This could lead to overall population decline or even extinction of segments of the Home
Creek population. In addition, redband trout distribution varies with changes in habitat
caused by climate cycles or land management activities. Reducing accessible habitat
through construction of a reservoir could limit the ability of the population to rebound
during wet climate cycles.

Modification of Natural Hydrograph

Development of a reservoir complex at Smith Flat and V Lake on Home Creek as
originally proposed could have substantial impacts on native redband trout through
modifying the natural flow regime. In order to fill the reservoirs most of the natural
winter and spring run off will need to be retained behind the dams and not allowed to
pass downstream during periods whén native redband trout are genetically adapted to
optimally benefit from these conditions.

Natural flows in Home Creek protect redband populations by forming the stream channel
at high flow and providing fish passage during migration periods. Natural high flows
create habitat by moving substrate, creating pools, and moving woody material. This
maintains fish habitat and aquatic organisms that support trout populations. Changing the
flow regime will modify natural channel forming processes, restrict flow during
migration periods, and change substrate composition instream. Such changes could
significantly reduce the viability of the redband trout population in Home Creek.

The proposed reservoirs would reverse the natural flow regime (i.e. high spring flows and
low summer flows) affecting the suitability of the habitat to which the redband
population has adapted. Providing flows in the upper channel of Home Creek during

summer and fall months when it is naturally dry in order to meet downstream imigation - .

needs would not necessarily be beneficial to redband trout. Such a flow regime could

attract redband trout to an area of the stream, and then possibly strand them in late
summer when water is cut off. In addition, according to WRD’s water availability model

the reservoirs are unlikely to fill in many years creating a smaller pool susceptible to

increased warming that would deliver warmer water to Home Creek further exasperating

the natural thermal heating of the system. Changing the natural hydrograph may also

make the stream system more suitable to other species that would compete with the

redband trout further reducing their numbers. At present, population abundance of
redband trout is likely in balance with the habitat camrying capacity of the basin as

dictated by local environmental conditions.



Recreational Fishery Concerns

As stated earlier, an important part of ODFW’s mission is to provide recreational fishery
opportunities in streams consistent with sustainability of native fishes. Of the four
streams containing native redband trout in the Catlow Basin, only Home and Rock creeks
are-currently open to angling. The remaining streams (Skull and Threemile creeks) are
closed due to low trout population abundance. In addition to our concerns that these
water development proposals could significantly place Home Creek redband trout at
higher conservation risk, we are also concerned about any potential loss of angling
opportunity in a basin that has already limited opportunities.

Additional Issues

Fish Passage Requirements

Consistent with ORS 509.585 and OAR 635-412-0020 through 635-412-0030, if Smith
Flats Dam were constructed the Oregon Fish and Wildlife Commission would either
require the developer to provide upstream and downstream fish passage at the dam, or
potentially grant a waiver for fish passage if certain conditions are met. Providing fish
passage consistent with OAR 635-412-0020 on an isolated 50” high irrigation dam will
likely provide significant engineering challenges, and flows needed to meet passage
criteria would likely be inconsistent with water development objectives of the reservoir.

By rule, a passage waiver can only be granted if a net benefit to sustainability of Home
Creek redband trout resulted from this water development proposal. For the reasons
mentioned earlier in this letter (loss of fish abundance, loss of connectivity, loss of stream
habitat) demonstrating an overall net benefit to Home Creek redband trout Smith Flat
Reservoir is difficult to envision and likely expensive to evaluate.

Redband trout populations in the Catlow basin have been subjected to.extremes in
environmental conditions over thousands of years, and have developed complex life
history traits to exploit those conditions. Historically, during periods of high -
precipitation, redband trout have evolved to utilize the entire Home Creek watershed,
including the valley floor. During dry cycles, redband trout have been restricted to the
upper portions of streams (Bowers et al. 1999). In order to adequately evaluate the life -
“history(s) of Home Creek redband trout and potential benefits from reservoir
development, evaluations by necessity will need to occur over a broad time period and
encompass both high and low precipitation cycles.

Conclusion

Home Creek is an isolated stream in Catlow Basin, but contains a relatively healthy
population of redband trout. Our current analysis concludes that development of
currently proposed reservoirs at Smith Flat and V Lake will likely result in an increased
risk to Home Creek redband trout. Such risk factors include localized losses of fish and



stream habitat abundance, obstacles to trout migration, isolation of segments of the
redband trout population, reduced flow during the critical migration and spawning
periods, and altered instream structure by reducing peak flows. Given these impacts, it
will be difficult to demonstrate a net benefit to the redband trout population by
constructing the proposed reservoir complex in the headwaters of Home Creek basin.
This analysis is based on the proposed two reservoir complex:with flows collected in
Smith Flats reservoir being also used to augment storage in V Lake reservoir. Increasing
storage at V -Lake reservoir with no inflow provided from Smith Flats is unlikely to
impact downstream fish resources in Home Creek because there are no fish in this basin
and V Lake does not contribute to Home Creek flows in most years. Constructing V
Lake reservoir by itself would be acceptable provided any outlets are screened to prevent
non-native fish from escaping and the reservoir relies on its own drainage basin to fill.

Thank you again for the opportunity to comment. If you have additional questions please
do not hesitate to contact Rick Kepler of my staff. He can be reached in Portland by
telephone at (503) 872-5255 ext. 5426 or by e-mail at rick.j.kepler@state.or.us

Sincerely,

dloa Bt

Lindsay A/Ball, Director
Oregon Department of Fish and Wildlife
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The Honorable Ted Kulongoski RO O
Office of the Governor PATE a - G il
State Capitol Building, Room 160 P W ) D ebevd v iqute.
900 Court Street NE (—_—?h——\

Salem, Oregon 97301-4047
Sir:

Greetings from Harney County. This letter is to follow up on a conversation you and |
had some weeks ago regarding my concerns about the in-stream water right application
on Home Creek and Three Mile Creek in the southern end of Harney County. The
Steen's Mountain Cooperative Management and Protection Act (SMCMPA) is a truly
unique piece of legislation written by Harney County folks, environmentalists, ranchers,
members of the County Court, hunters, fishermen, state agencies, the Governor and of
course our federal legislators. If the end result of all that effort is to truly be successful
we must stay at the table and keep to the original intent and agreements written into the
law. Harney County and its citizens (along with many other Oregonians) claim the
Steen’s as a beautiful and unique place and as our own. As Governor you have done a
commendable job of recognizing the importance of economic development to all parts of
this state. These in-stream water right applications can certainly be considered an
economic issue due to their potential impact on the economy of Harney County.

| truly admire your commitment to bureaucratic streamlining and believe this is a case
where you have the opportunity to head off one more layer of paperwork laid upon the
private sector in Oregon. As | explained in our phone conversation Three Mile Creek
lies entirely within a nationally designated wilderness area. While | am not an expert on
wilderness area regulation | assure you that it is sizeable and complex. To even
consider that an additional layer of special state designation, along with its piles of
regulation, would accomplish any additional benefits past a wilderness designation
makes no sense at all.

Home Creek has exactly the same issue plus a few additional ones. The topography of
the section in question is so severe and rocky that there is little use other than the
occasional fisherman climbing through and fishing the pools. These two points make for
a good number of Rocky Mountain sheep calling it home and prevent any commercial
uses, even grazing. Immediately above the steep canyon is a fair amount of private



ground, which takes in a sizeable amount of the upper basin of Home Creek drainage.
The landowner, Roaring Springs Ranch, has a long track record of cooperative
management efforts together with ODF&W, environmental groups and the BLM.

| would hope that the goals of the Oregon Parks and Recreation in-stream application is
to preserve and protect the recreation opportunity along with the incredible scenic value
of both Home and T hree Mile creeks. Both of those values are already protected in
many ways and show the lack of need for the water rights.

The current BLM Resotirce Management Plan (RMP) provides substantial protection
for the scenic, cultural and aquatic values there.

The updated RMP, which is required in the Steens Mountain Act, is under way and
will provide for even more restrictive protections on these creeks and the entire
Steen's area.

The Steen's Mountain Advisory Committee (another requirement of the Steen's Act)
is actively involved in the RMP update and is looking for processes that preserve the
fantastic conditions of the area.

The importance of these two fisheries means that ODF&W manages them to
maintain a sustainable population of native trout and a modest consumptive harvest.

ODF&W follows its “Native Fish Conservation Policy" (OAR 635-007-0502) to take
full advantage of the productive capacity of the natural habitat.

The private landowner is a solid proponent of caring for the environment.
Harney County's Comprehensive Land Use Plan regulates uses in the area.

Many environmental groups are focused on the area and provide a constant source
of oversight on any changes.

Historically this area has been well maintained, everyone comments on the
incredible views, fishing and natural conditions here.

The ranching industry as a whole is very focused on protecting what exists here
today. This is the way that the industry proves itself to be a leader in environmental
protection.

To say the least these two creeks have much oversight and plenty of regulation
applying to them. It is simply overkill to put more on them. | am sure that several
arguments will be made in opposition to these arguments, so perhaps the following will
be helpful.



* To the best of anyone's memory there was NOT an agreement made during the
writing of the SMCMPA to provide an “in-stream” application in lieu of a federal water
right. This statement is based on a response from Lindsay Slater, staff to Senator
Wyden and lead on this legislation.

» The two current water rights applications filed by Roaring Springs Ranch should be
considered as separate issues and can be handled on their own merits, either
opposed or supported on that basis. They should not be considered a part of the in-
stream application. They are completely separate applications.

* Viewed from Salem the impact of these applications on our economy is very tiny.
Viewed from an Ag based economy looking towards Salem these applications
severely impact us by placing another layer of bureaucracy on us.

= An “in-stream” water right seems to indicate that someone will be taking the water
out and this right will prevent that. Topography alone will prevent the removal of any
water in these streams.

| hope that you will remember that Harney County has exceeded the statewide average
on the un-employment rate for nearly 3 years, for us to have to be focused on this issue
simply detracts from our ability to stay focused on economic issues. One job in Harney
County compares to 143.8 in Multnomah County, so even losing one ranch job would
have a large negative impact on our economy. Losing a ranch as large as Roaring
Springs to bureaucratic regulation would be same as losing a 3000 plus employer in
Portland. Surely there are better uses of public resources than pursuing this kind of
additional layers of regulation. Please consider withdrawal of the in-stream water right
application.

Thank you for your consideration of this issue. | would be happy to make myself
available, either in Salem or by phone, for discussion.

Sincerely,

Steven E. Grasty
Judge, Harney County Court
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Oregon Water Resources Department
158 12th St. NE
Salem, OR 97301-4172

Re:  Roaring Springs Ranch / Instream Water Right Applications
Our File No. 073928-098125

Dear Paul:

Thank you for your letter of July 28, 2003, regarding the state’s settlement concepts.
As described more fully below, we cannot accept the terms proposed in your letter, and at this
point, it is not clear whether further negotiations would be fruitful. We therefore request that
the Water Resources Department (WRD) move forward immediately with further
administrative action on the pending applications, including referral of IS 84562 to the Office
of Administrative Hearings for scheduling of a contested case hearing.

As described in my letter of July 9, 2003, we believe the schedule of contested cases
should begin with IS 84562, the instream application for Home Creek. This matter should be
considered first because its outcome will have a direct bearing on applications R-84576 and S-
84577, the “upper” reservoir applications of Roaring Springs Ranch (RSR).

In addition, we request that thc WRD immediately continue processing RSR
applications R-85167 and S-85168, relating to the proposed “lower” reservoir on Home Creek.
These applications should not be affected by the contested proceedings under IS 84562 because
the applications seck use of water below the reach of the proposed instream water right. In that
regard, we believe the Initial Review issued by WRD on June 21, 2002, is in error with respect
to the water availability determination. The Initial Review indicates that water is not available
for the proposed reservoir and secondary use because of the pending instream water right
application. However, as noted, the reach of the proposed instream water right is above the
proposed reservoir, and therefore should not be a factor in the water availability determination.
In addition, based on previous contacts with WRD and other agency staff, it would appear this
application can and should be approved. We therefore request immediate administrative action

to continue with the process.

Finally, we note that we are hopeful these matters may be ultimately resolved through
further settlement discussions, even though we cannot support further delays in application

Portland, Oregon | Bend,Oregon | Salem Oregon | Sealtle, Washington | Vancouver, Washington | Washington D.C.
503.222.9981 541,330.0804 503.399.7712 2066224711 350,694.7551 202.628 6870
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Director

Oregon Water Resources Department
158 12th St. NE

Salem, OR 97301-4172

Re:  Roaring Springs Ranch / Instream Water Right Applications
Our File No. 073928-098125

Dear Paul:

Thank you for your letter of July 28, 2003, regarding the state’s settlement concepts.
As described more fully below, we cannot accept the terms proposed in your letter, and at this
point, it is not clear whether further negotiations would be fruitful. We therefore request that
the Water Resources Department (WRD) move forward immediately with further
administrative action on the pending applications, including referral of IS 84562 to the Office
of Administrative Hearings for scheduling of a contested case hearing.

As described in my letter of July 9, 2003, we believe the schedule of contested cases
should begin with IS 84562, the instream application for Home Creek. This matter should be
considered first because its outcome will have a direct bearing on applications R-84576 and S-
84577, the “upper” reservoir applications of Roaring Springs Ranch (RSR).

In addition, we request that thc WRD immediately continue processing RSR
applications R-85167 and S-85168, relating to the proposed “lower” reservoir on Home Creek.
These applications should not be affected by the contested proceedings under IS 84562 because
the applications seek use of water below the reach of the proposed instream water right. In that
regard, we believe the Initial Review issued by WRD on June 21, 2002, is in error with respect
to the water availability determination. The Initial Review indicates that water is not available
for the proposed reservoir and secondary use because of the pending instream water right
application. However, as noted, the reach of the proposed instream water right is above the
proposed reservoir, and therefore should not be a factor in the water availability determination.
In addition, based on previous contacts with WRD and other agency staff, it would appear this
application can and should be approved. We therefore request immediate administrative action
to continue with the process.

Finally, we note that we are hopeful these matters may be ultimately resolved through
further settlement discussions, even though we cannot support further delays in application

Portland, Oregon | Bend, Oregon o Salem Oregon _  Sealtle, Washington _  Vancouver, Washinglon Washington D.C.
503.222.9981 541,330,0804 503.399.7712 206.622.1711 250,694.7551 202.626,6870

PDX/073928/098125/MOP/1121160.1



r--\-

Mr. Paul Cleary
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processing on the basis of settlement proposals that appear, at this point, to be so far apart. The
state’s suggestion to place the pending instream water right application for Three Mile Creek
on “indefinite administrative hold” would only postpone, without resolving, the need to address
our concerns. Similarly, the state’s proposal for Home Creek is not workable for the Ranch,
and fails to acknowledge RSR’s concerns about the validity and credibility of the instream
water right application. In our view, the altenatives described in my letter of July 9 offer a
more practical and effective long-term resolution. We were disappointed that the state did not
respond more directly to our proposals and we hope the state may be willing to reconsider these
concepts for future discussions.

In the meantime, we would appreciate confirmation from WRD as soon as possible
regarding the proposed schedule for further administrative proceedings.

Thank you, in advance, for your assistance.

Sincerely,
j’k,m:az.__ @ . C’)"—avﬁ 4 MCA‘)
Martha O. Pagel
MOP:mca
cc: Lindsay Ball, ODFW
Michael Carrier, OPRD
Renee Moulun

Ron Yockim
Stacy Davies
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Water Resources Department
regon Commerce Building

158 12th Street NE

Theedore R. Kulongoski, Governor Salem, OR 97301-4172
VIA MAIL 503-378-3739
FAX 503-378-8130
July 28, 2003
Martha O. Pagel

Schwabe, Williamson & Wyatt, P.C.
Pacwest Center, Suites 1600 — 1900
1211 Southwest Fifth Ave.
Portland, OR 97203-3795

Re:  Water Right Applications R 84576, S 84577, R 85167, S 85168, IS 84562 and
IS 84563

Dear Martha:

Thank you for your letter of July 9, 2003, in which you provide Roaring Springs Ranch’s
("RSR’s”) and Harney County’s position with regard to the above-captioned applications.
Although I understand your client’s concerns about the seeming slow pace of these
negotiations, please keep in mind that the large number of parties involved has attenuated
the settlement process considerably. I also want to express my appreciation for RSR’s
and Harney County’s continued willingness to negotiate.

Despite the lack of a formal follow-up meeting to our last negotiating session, OWRD,
ODFW and Stacey Davies have visited the site of the proposed reservoir at Smith Flats
and V Lake. In addition, the state — Oregon Water Resources Department (“OWRD?”),
Oregon Parks and Recreation Department (“OPRD”), and the Oregon Department of Fish
and Wildlife (“ODFW?”) — has had several discussions regarding its position on all of the
pending applications. Pursuant to these discussions, the state has formed a “unified
position” that will streamline the process and may facilitate further settlement discussion.
Toward that end, the state offers the following settlement concepts for your client’s
consideration,

Settlement Concepts

The stage agencies (OWRD, OPRD and ODFW) are unified only in submitting the
following as a single resolution to the outstanding applications and the associated protests
on R 84576, S 84577, R 85167, S 85168, IS 84562 and IS 84563:

(a) Three Mile Creek (IS 84563): OWRD will place an indefinite
administrative hold on the application given that the segment is located
wholly on Bureau of Land Management lands contained within the Steens
Mountain Wilderness.



Martha Pagel
July 28, 2003
Page 2

(b)  Roaring Springs Ranch (Lower Reservoir R 85167 & S 85168): OWRD
will approve the lower reservoir (with screening as ODFW directs).
OWRD, OPRD and ODFW support the supplemental irrigation of 1,510
acres out of the lower reservoir.

(c) Home Creek (IS 84562): Roaring Springs Ranch (Smith Flats Reservoir
& V Lake Reservoir R 84576 & S 84577)

. Existing irrigation in Smith Flats: The state does not support a water right
permit for the active irrigation of Smith Flats, but will not object to
“passive” or un-manipulated flows for the natural irrigation of Smith Flats

meadow.

. Stock ponds in the Home Creek Basin: The state will favorably consider
allowing appropriation from Home Creek to fill gravity-fed off stream
stock ponds. If Roaring Springs Ranch (“RSR”) is interested in this
option the state will need more information from RSR regarding how
many stock ponds they are considering, the size of the stock ponds, the
total acre foot of water required, where the ponds would be located and
how and how often the ponds would be filled.

. V Lake: The V Lake component of application R 84576 is acceptable
provided any outlets from V Lake are screened to prevent non-native fish
from escaping and provided V Lake is not filled from the Smith Flat
drainage. The state supports the use of V Lake for the supplemental
irrigation of 1,510 acres.

. Smith Flats Reservoir: The state does not support the Smith Flats
Reservoir for the reasons provided in the letter from ODFW to Paul
Cleary, dated June 17, 2003.

Please let me know at your earliest convenience if your client is willing to pursue
settlement in accordance with the above concepts. Your response will allow us to assess
whether an additional follow-up meeting between the parties would be productive.
Thank you for your attention to this matter; I look forward to hearing from you.

Sincerely,

Director

¢: Michael Carrier
Lindsay Ball
Rick Kepler
Ron Yockim
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Paul Cleary
Director
Oregon Water Resources Department

158 12th St. NE
Salem, OR

Re:  Steens Mountain/Catlow Valley Water Right Applications: R-84576, S-84577,
R-85167, S-85168, IS 84562 and IS 84563
Our File No. 073928-098125

Dear Paul:

On November 4, 2002, our clients, Roaring Springs Ranch (RSR), met with a number of
state agency representatives and interested parties to discuss possible settlement of the above-
referenced disputed water right applications. Since then, we have been expecting to receive a
settlement proposal from the state, as a follow-up to the November meeting. To date, however,
we have received no such proposal, and our repeated efforts to schedule a follow-up meeting

have failed.

RSR’s applications R-84576 and S-84577 have now been pending for nearly three
years. Applications R-85167 and S-85168 were filed more than a year ago and have not been
processed past the initial review stage. At this point, RSR is anxious to determine whether
there is a realistic opportunity for settlement, or if not, to proceed with administrative actions to
determine the final outcome of their pending applications. Toward that end, we have
developed the following settlement concepts in cooperation with Harney County. Please note
that these proposals are offered solely for the purpose of compromise and settlement within the
framework of the settlement process initiated by the state and other parties:

Settlement Concepts

Option 1: The state would recommend approval of Applications R-85167 and S-85168,
for the Lower Reservoir. RSR would withdraw Applications R-84567 and S-84577, and the
state would withdraw Applications IS-84562 and IS-84563, with an agreement that both RSR
and the state would abandon further efforts on these projects. RSR would retain the discretion
to file future applications for off-stream storage for livestock watering purposes.

Option 2: The state would support approval of the Lower Reservoir. RSR would
withdraw Applications R-84567 and S-84577, and would work with the state and Harney

Poriland, Oregon Bend, Oregon , Salem, Oregen Seallla, Washinglon o Vancouver, Washinglon | Viashinglon D.C,
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Paul Cleary
July 9, 2003
Page 2

County to support rulemaking by the Water Resources Commission to establish a reservation of
5500 acre-feet of water for future multipurpose storage in the basin. The state would proceed
with issuance of the pending instream water rights, subject to the reservation. Under this
approach, any future use of the reserved water would require approval of a water right
application under the rules and procedures in effect at the time of the application. The
reservation would have the effect of determining that water is available for storage,
notwithstanding the instream water rights, and of establishing a priority date as of the date the

reservation rule.

We are requesting that you respond to us within two weeks as to whether the state is
willing to pursue settlement discussions along these lines. If so, we would expect to schedule a
follow-up meeting with the appropriate state representatives within 30 days. If we are unable
to make progress toward settlement within this time frame, we will request that WRD take
immediate steps to continue processing the RSR applications for the Lower Reservoir. At the
same time, we will ask that IS-84562 (Home Creek) be referred to the Hearings Panel for
scheduling of a contested case hearing. We recommend that hearings on RSR’s applications
for the upper reservoirs on Home Creek (R-84576 and S-84577) be delayed until completion of
the hearing on the instream water right, because the outcome of that proceeding would have a
direct bearing on RSR’s applications. A hearing on IS 84563 would be scheduled following

completion of the other actions.

Thank you, in advance, for your assistance in coordinating the state’s response to this
proposal. We look forward to hearing from you soon.

Sincerely,

)

Martha O. Pagel

MOP:mca

cc: Michael Carrier
Lindsay Ball
Stacy Davies
Steve Grasty
Ron Yockim
Renee Moulun
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Theodore R. Kulongoski, Governor

7 : R Department of Fish and
7 - Oregon Office of the Director

Wildlife

2501 SW First Avenue

PO Box 59

June 17, 2003 Portland, OR 97207
(503) 872-5272
FAX (503) 872-5276

Paul Cleary, Director

Oregon Water Resources Department
Commerce Building

158 12" Street NE

Salem, OR 97301

Dear Director Cleary:

This letter is in response to your request for a summary of potential fishery impacts to
redband trout associated with water rights proposals R 84576 and S 84577 submitted by
Roaring Springs Ranch on Home Creek (Catlow Basin, Harmey County). Summarized
below is the Oregon Department of Fish and Wildlife’s (ODFW) analysis of the fishery
issues associated with these water development proposals. This analysis includes
background information on how these proposals potentially conflict with our statutory
Wildlife Policy to maintain sustainability of Home Creek redband trout and our ability to
meet fishery management objectives for Catlow Basin. These issues have been
previously discussed in person with Roaring Springs Ranch Manager Stacy Davies
during site visits to the Ranch on January 10 and April 14, 2003 by Tim Walters and Bob
Hooton of my staff. In recent years ODFW has enjoyed a productive relationship with
Roaring Springs Ranch personnel in the implementation of fish and habitat improvement
projects on the Ranch, and hopes to continue this relationship into the future.

Water Development Proposals

Proposals R 84576 and S 84577 are to construct two dams with associated reservoirs in
the headwaters of Home Creek. At Smith Flat Reservoir, the dam would be 50 feet high,
cover 230 acres and hold 3500 acre ft. of water. The reservoir would inundate much of
the remaining stream habitat currently occupied by redband trout above the proposed dam
site. At V Lake, the dam would be 45 ft high, cover 90 acres and hold 1050 acre ft. of
water. The dam would enlarge a naturally fishless lake on an intermittent tributary to
upper Home Creek. Part of the water impounded in the Smith Flat Reservoir would be
used to fill nearby V Lake. In addition, the proposals request supplemental irrigation
water rights for 1510 acres downstream in Catlow Valley.

Fishery Management Objectives

In accordance with the ODFW Wildlife Policy (ORS 496.012), Home Creek is
principally managed by ODFW to maintain sustainable populations of native trout and
Tui chub. Secondarily, we also manage a fishery to provide a modest consumptive
harvest opportunity on native redband trout in a semi-remote setting consistent with
sustainability of native fish. No hatchery fish are stocked in the basin, and angling

TTY (503) 872-5259
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regulations are designed to encourage catch and release fishing with high survival of fish
released.

These management objectives are also consistent with the Native Fish Conservation
Policy (OAR 635-007-0502). This policy directs ODFW to “maintain and restore
naturally produced native fish species, taking full advantage of the productive capacity of
natural habitats, in order to provide substantial ecological, economic, and cultural
benefits to the citizens of Oregon”. In addition, ODFW has worked closely with other
state and federal agencies and landowners, including staff from the Roaring Springs
Ranch, through the Catlow Conservation Agreement to maintain and improve aquatic
habitat in the basin. We have a strong agency commitment to continue those efforts.

Redband Trout Conservation Concerns

Loss of Fish and Fish Habitat

Based on stream surveys conducted in 1999 (Dambacher 2001), upper Home Creek in the
area of Smith Flats is a significant rearing area for redband trout in the Home Creek
system. Inundation of stream reaches above the proposed dam site would result in a
direct loss of spawning and stream rearing habitat. While remaining redband trout would
likely rear in the newly formed reservoir, based on a preliminary site visit in April 2003,
we are concerned that the redband trout left will be unable to successfully reproduce to
any significant extent in the stream reaches remaining above the head of the reservoir. In
addition, development of reservoirs in these locations could provide ideal habitat for
introduced strains of hatchery trout or warmwater species, resulting in additional
potential genetic and ecological impacts to native redband trout.

Smith Flats Reservoir as currently proposed will likely result in a direct loss of both
stream habitat and fish population abundance in the area above the dam site.

In the larger Catlow Basin context, 1999 surveys also revealed that Home Creek has the
most stable population of redband trout of the three east side Catlow Valley streams with
native trout. Data collected in 1999 indicated that the redband trout population was
relatively healthy in the Catlow Basin during the environmental conditions of that time.
According to Dambacher (2001), there were approximately 55,000 1+ (one year old or
older) redband trout in the Catlow basin, and trout densities in Home Creek were
generally moderate (1.3 to 8.7 g/m?), with a few sites exceeding 8.7 g/m®. Surveys in
both 1995 and 1999 indicated that the highest abundance of 1+ redband trout was in
reaches with spring flow and in canyon reaches (Dambacher 2001). The 1995 survey
also indicated that age O+ fish were similarly distributed but more restricted to reaches
with aquatic macrophytes and cold water temperatures.

We are concemned that if significant fish population impacts are allowed to occur in
Home Creek and the current drought conditions persist, sustainability of the Catlow
Basin complex of streams overall will be placed at increased risk.
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Migration Barriers and Loss of Connectivity

Reservoirs on upper Home Creek will likely impact redband trout through isolating
segments of the population, reducing the ability of the population to respond to changing
environmental conditions. In 1999, the area above Smith Flats had some of the highest
densities of redband trout in the Home Creek basin. A reservoir at Smith Flats would
likely isolate this segment of the creek, resulting in loss of connectivity between
segments of the population. Loss of connectivity will likely result in the loss of historic
refugia, and an inability to recolonize additional stream reaches after catastrophic events.
This could lead to overall population decline or even extinction of segments of the Home
Creek population. In addition, redband trout distribution varies with changes in habitat
caused by climate cycles or land management activities. Reducing accessible habitat
through construction of a reservoir could limit the ability of the population to rebound
during wet climate cycles.

Modification of Natural Hydroeraph

Development of a reservoir complex at Smith Flat and V Lake on Home Creek as
originally proposed could have substantial impacts on native redband trout through
modifying the natural flow regime. In order to fill the reservoirs most of the natural
winter and spring run off will need to be retained behind the dams and not allowed to
pass downstream during periods when native redband trout are genetically adapted to
optimally benefit from these conditions.

Natural flows in Home Creek protect redband populations by forming the stream channel
at high flow and providing fish passage during migration periods. Natural high flows
create habitat by moving substrate, creating pools, and moving woody material. This
maintains fish habitat and aquatic organisms that support trout populations. Changing the
flow regime will modify natural channel forming processes, restrict flow during
migration periods, and change substrate composition instream. Such changes could
significantly reduce the viability of the redband trout population in Home Creek.

The proposed reservoirs would reverse the natural flow regime (i.e. high spring flows and
low summer flows) affecting the suitability of the habitat to which the redband
population has adapted. Providing flows in the upper channel of Home Creek during
summer and fall months when it is naturally dry in order to meet downstream irrigation
needs would not necessarily be beneficial to redband trout. Such a flow regime could
attract redband trout to an area of the stream, and then possibly strand them in late
summer when water is cut off. In addition, according to WRD’s water availability model
the reservoirs are unlikely to fill in many years creating a smaller pool susceptible to
increased warming that would deliver warmer water to Home Creek further exasperating
the natural thermal heating of the system. Changing the natural hydrograph may also
make the stream system more suitable to other species that would compete with the
redband trout further reducing their numbers. At present, population abundance of
redband trout is likely in balance with the habitat carrying capacity of the basin as

dictated by local environmental conditions.
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Recreational Fishery Concerns

- As stated earlier, an important part of ODFW’s mission is to provide recreational fishery
opportunities in streams consistent with sustainability of native fishes. Of the four
streams containing native redband trout in the Catlow Basin, only Home and Rock creeks
are currently open to angling. The remaining streams (Skull and Threemile creeks) are
closed due to low trout population abundance. In addition to our concerns that these
water development proposals could significantly place Home Creek redband trout at
higher conservation risk, we are also concemned about any potential loss of angling
opportunity in a basin that has already limited opportunities.

Additional Issues

Fish Passage Requirements

Consistent with ORS 509.585 and OAR 635-412-0020 through 635-412-0030, if Smith
Flats Dam were constructed the Oregon Fish and Wildlife Commission would either
require the developer to provide upstream and downstream fish passage at the dam, or
potentially grant a waiver for fish passage if certain conditions are met. Providing fish
passage consistent with OAR 635-412-0020 on an isolated 50" high irrigation dam will
likely provide significant engineering challenges, and flows needed to meet passage
criteria would likely be inconsistent with water development objectives of the reservoir.

By rule, a passage waiver can only be granted if a net benefit to sustainability of Home
Creek redband trout resulted from this water development proposal. For the reasons
mentioned earlier in this letter (loss of fish abundance, loss of connectivity, loss of stream
habitat) demonstrating an overall net benefit to Home Creek redband trout Smith Flat
Reservoir is difficult to envision and likely expensive to evaluate.

Redband trout populations in the Catlow basin have been subjected to extremes in
environmental conditions over thousands of years, and have developed complex life
history traits to exploit those conditions. Historically, during periods of high
precipitation, redband trout have evolved to utilize the entire Home Creek watershed,
including the valley floor. During dry cycles, redband trout have been restricted to the
upper portions of streams (Bowers et al. 1999). In order to adequately evaluate the life
history(s) of Home Creek redband trout and potential benefits from reservoir
development, evaluations by necessity will need to occur over a broad time period and
encompass both high and low precipitation cycles.

Conclusion

Home Creek is an isolated stream in Catlow Basin, but contains a relatively healthy
population of redband trout. Our current analysis concludes that development of
currently proposed reservoirs at Smith Flat and V Lake will likely result in an increased
risk to Home Creek redband trout. Such risk factors include localized losses of fish and
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stream habitat abundance, obstacles to trout migration, isolation of segments of the
redband trout population, reduced flow during the critical migration and spawning
periods, and altered instream structure by reducing peak flows. Given these impacts, it
will be difficult to demonstrate a net benefit to the redband trout population by
constructing the proposed reservoir complex in the headwaters of Home Creek basin.
This analysis is based on the proposed two reservoir complex with flows collected in
Smith Flats reservoir being also used to augment storage in V Lake reservoir. Increasing
storage at V Lake reservoir with no inflow provided from Smith Flats is unlikely to
impact downstream fish resources in Home Creek because there are no fish in this basin
and V Lake does not contribute to Home Creek flows in most years. Constructing V
Lake reservoir by itself would be acceptable provided any outlets are screened to prevent
non-native fish from escaping and the reservoir relies on its own drainage basin to fill.

Thank you again for the opportunity to comment. If you have additional questions please
do not hesitate to contact Rick Kepler of my staff. He can be reached in Portland by
telephone at (503) 872-5255 ext. 5426 or by e-mail at rick.j.kepler@state.or.us

Sincerely,

ouy . Bt

Lindsay A./Ball, Director
Oregon Department of Fish and Wildlife
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Cc:  Michael Carrier, Parks and Recreation Department Salem
Jim Myron, Governor’s Natural Resource Office Salem
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‘ 'regon Water Resources Department
Commerce Building

John A. Kitzhaber, M.D., Governer 158 12th Street NE
Salem, OR 97301-4172

(503) 378-3739

FAX (503) 378-8130

www.wrd.state.or.us

VIA MAIL

October 3, 2002

Oregon Parks & Recreation Rick Kepler, Manager

c/o Michael Carrier Habitat Division

1115 Commercial St. NE, Ste. 1 Oregon Department of Fish & Wildlife

Salem, OR 97301 2501 SW First Ave., P.O. Box 59
Portland, OR 97207

Barbara Scott-Brier Martha Pagel

Office of the Solicitor Attorney at Law

Pacific Northwest Region Schwabe, Williamson & Wyatt

U.S. Dept. of Interior PacWest Center, Suites 1600-1900

500 N.E. Multnomah St. 1211 S.W. Fifth Ave.

Portland, OR 97232 Portland, OR 97204-3795

Karen Russell Ronald S. Yockim

Attorney at Law Attorney at Law

WaterWatch of Oregon 548 S.E. Jackson, Ste. 7

213 S.W. Ash, Ste. 208 P.O. Box 2456

Portland, OR 97310 Roseburg, OR 97470

RE: Water right applications IS 84562 and IS 84563 in the Name of the Oregon
Department of Parks & Recreation

Dear Ladies and Gentlemen:

This letter confirms a meeting set for November 4, 2002, 9:30 a.m. to 12:00 p.m. in
Conference Room D at the Oregon Water Resources Department, 158 12" St N.E,,
Salem, OR. The meeting will discuss the issues raised in the protests and requests for
standing with regard to the above-captioned applications.

The participants can also expect discussion on applications R 84567 and S 84577 in the
name of Roaring Springs Ranch as these applications are relevant to discussion regarding
the instream water right applications.

Please don’t hesitate to contact me if you have any questions or concems.

Sincerely,
Voo W)
Renee Moulun

Protest Program Coordinator
(503) 378-8455 ext. 239: Renee.M.Moulun@wrd.state.or.us &




(FRIV11. 102 15:45/8T. 15:44/N0, 4870047313 F, 2
el SE. Uerird

Catlow Redband Trout
and Catlow Tui Chub

‘Conservation Agreement and Strategy
g‘.ﬁa‘-\ 1997



’
FRITL 1 02.15:45/T. 15:44/40 481004715 1,3

CONSERVATION AGREEMENT

Catlow redband trout (Oncorliynchus myKiss ssp.)
and Catlow tui chub (Gila bicolor ssp.)

This Conscrvation Agreement for the Catlow redband trout (Oncorhynchus mykiss ssp.) and
Catlow tui chub (Gila bleolor ssp.) has been developed in order (o expedile conservation

. ‘reasures needed for the continuced existence and recovery of these species. These measures will
be taken in accordance with the Endangered Species Act (ESA) of 1973 as emended. The
agreement focuses on two objectives. The first is to reduce and climinate significant threats.
The second is 1o enhance and/or stabilize specific stream reaches of occupied and unoccupied
historic habitat. These objectives will be reached through implementation of the Conservation
Strategy for the species (Attachment A). Full implementation of this agreement and the
associated strategy will reduce threats to the Catlow redband trout and Catlow tui chub that may
otherwise warrant their listing as threatened or endangered under the ESA. -

The Catlow redband trout is an undescribed subspecies of rainbow trout. Itis endemic to the
Catlow Valley of Oregon. The Catlow fui chub, 2 sma]l minnow, is an undescribed subspecies of
tui chub and is also endemic to the Catlow Valley of Oregon. Landownership of the besins of the
Catlow Valley streams addressed by this Conservation Agreement arc 39 percent Federal (Bureau
of Land Management (BLM)) and 61 percent private, with all of the private lands being owned
by the Roaring Springs Ranch, Inc. (RSR). Past and present human activities, such as domestic
livestock grazing, wild horse use, suppression of wildfire, road construction, and irrigation
developments, have degraded the habitat available {o thesc fish. Populations appear to have a
smaller distribution than they did in the past. These streams also have relatively small drainages;
therefore, populations are naturally small, making them susceptible to such cvents as prolonged
natural periods of drought or catastrophic wildfires. Because of the activities and the status of
the populations, the species are considered by the U.S. Fish and Wildlife Service (USPWS) to be
Species of Concern.

Because the landownership of the Catlow Valley stream drainages is 2 mix of private and public,
the purpose of this agreement is 1o improve and cahance the habitat of the Catlow redband trout
and the Catlow tui chub while maintaining a viable ranch grezing program for the RSR and ;
multiple-use resource management for the BLM. Changes in grazing and waler management on
one part of RSR or BLM lands within the drainages can affect the total RSR operation, BLM
menagement for its resources, and overall habitat of the Catlow redband trout and Catlow tui
chub. Conservation manegement as described in the Conscrvation Strategy will also have effects
on other public lands, including the Malheur Nationiz] Wildlife Refuge (MNWR), and how the
Oregon Department of Fish and Wildlife (ODFW) manages the specics. Effcctive management
will require biologically driven adaptive management and consideration of the overall RSR
operation, BLM resource manageraent, MN\YR resource management, and ODFW specics
management.
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|8 INVOLVED PARTIES
State of Oregon

Department of Fish and Wildlife
High Desert Region

61374 Parrell Road

Bend, Oregon 97702

(541) 388-6363

United States Department of the Interior

Fish and Wildlife Scrvice
Oregon State Office
2600 SE 98th Avenue, Suite 100
Portland, Oregon 97266

~ (503) 231-6179

Fish and Wildlife Service
Malheur National Wildlife Refuge
HC 72, Box 245

Princeton, Orcgon 97721

(541) 493-2612

Bureau of Land Management
. Burns District
HC 74-12533, Highway 20 West
Hines, Oregon 97738
(541) 573-4400

Private

Roaring Springs Ranch, Inc.
985 NW Second Street
Kalama, Weshington 98625 .
(360) 673-2825

Separate Memorandum(a) of Understanding and Cooperative Agreements will be

developed with additional partics, as nccessaxy, to cnsure Mplcmcntauon of spemfic
conservation measures. By

it 1
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_ AUTHORITY

The signalory parties hereto enter into this Conservation Agreement and the attached
Conservation Strategy under Fedcra) and State law, as applicable, including, but not
limited to, Section 2(c)(2) of the ESA, which states that “the policy of Congress is that
Pederal egencies shall cooperate with State and local agencies 1o resolve water resource
issues in concert with conservation of endangered species.” Additional authorities
include the Fish and Wildlife Act of 1956, as amended; the Fish and Wildlife
Coordination Act, es amendced; and the Sikes Act.

The public egencies that ere party to (his Agresinent recognize that they cach have
specific statutory responsibilities which cannot be delegated, particularly with respect to
the mapagement and conservation of wildlife and the mansgement, development, and
allocation of water resources, Nothing in this Agreement or the Strutcgy isintended to
abrogate any of the parties’ respective responsibilitics.

The signatories understand that all activitics that may ocour on RSR property for the
implementation of this Conservation Agreement and the Conservation Strategy are at the
sole discretion and by permission of RSR.

Because a major factor in improving and enhancing habitat {or the Catlow redband trout
and Caflow tui chub is the biologically driven adaptive management of upland vegetation,
riparian aress, and water to provide habitat and forage, changes to the tentative annual
grazing management plan may be needed es information on the forage and water
conditions become available during the year. Responsibility and euthority to make the
needed changes to the tentative annual grazing management plan as information on the
forage and water conditions become more available as the year unfolds shall rest with the
RSR Manager, the BLM Andrecws Resource Area Manager (AM), and the AM's Range
Ma.nngcmcnt representatve.

The signatories understand that implementation of this Conservation Agreement and the
Conservation Stratcgy miay not preclude the listing of the species as threatened or
endangered under the ESA.

This Agreement is subject 10, and is intended to be consistent with, all applicable Federal
and Statc laws.
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lI. STATUS AND DISTRIBUTION OF THE CATT-OW_' REDBAND TROUT AND

CATLOW TUI CHUB ' :
The Catlow redband trout and Catlow tui chub were Federa) Category II candidale species

but are now a Species of Concern, after USFWS finalized their revised candidate policy l 2
on Deccmber 5, 1996. They are both BLM Sensitive species and Oregon Sensitive

species. They do not currently fall under eny protective Federal or State legislation. They

are provided protection only through the policy of the individual government agencies. ' -
When the species were removed from the Category I ist in 1996, BLM's interim policy ]
was that management for those removed specics would be the same as that for BLM l
Sensitive specics. l
The Catow redband trout is still found in zl] of its cast Catlow Valley streams -- Home, - I
Threemile, and Skull Creeks. In 1995, the population was at such low levels in Skull - By
Creek that an ODFW inventory fziled to find them; however, in 1996 trout were observed ]

by BL.M personnel during field monitoring for other than fish presence, and in 1997 the
trout presence was verificd during & reinventory of the stream by ODFW. In the same

1995 fish inventory in Threemile Creck, the fish were no longer found in the lowermost
kilometer of the stream, where they had been found previously, and their numbers were

estimated 10 be a magnitude lower than in the past. q

The Catlow tui chub continue to oceur in Skull Creek, including Skull Creek Reservoir,
and in Threemile Reservoir. They have not been found in Threemile Creek, where they
had been previously observed in 1971, and they have not been found in lower Home
Creek, where they had been previously found in 1939, 1954, 1972, and 1976, acoording
to the Oregon Natural Heritage Database (ONHD). They continue to occur in the springs
and ditches near the RSR headquariers; Sixmile Reservoir and its feeder springs, Garrison
Lakes, and the valley wedands downstreain of Home Creck (W. Bowers, ODFW,
personal observation).

V. PROBLEMS PACING THE SPECIES

Thc Consemuon Strategy provides a detailed review of existing and potcnlml problems

and threats to the species that the <1gnaloncs w0 this agreement will ndd.rcss with
mansgement actions.
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CONSERVATION ACTIONS TO BE IMPLEMENTED S

In order to meet the vbjectives of this Agreement, 37 conservation actions will be
implemented. In general these actions address the following: (1) further studies and
‘monitoring of conditions for establishing basclines and determining effectiveness of the
management aclions and (2) climination or reduction of the cxisting or potential threats.
These actions are described in detail in the Conscrvation Strategy. In addition, four
general administrativc aclions, as outlined below, will be implemented: "coordinate
conservation activities, implement the conscrvation schedule, f' und conscrvanon actions,
and assess conservation progress.

Coord’inaﬂng Conservation Activitics

. Administration of the conservation agreement will be conducted through
coordination of the signatories to this Agreement and may include contact of
technical and legal advisors and other members as decmed necessary by the
signatories. "

« . The USFWS will be responsible for the coordination of activities of the
signatories relative 1o the overall implementation of the Conservation Strategy;
however, signatories are not required to contact the USFWS to implement their
respective conservation measures. -

. The signatories will meet annually to assess progress on the implementation and
- effectiveness of the conservation strategy and modify the strategy as required.

. The signatories will be contacted by the USFWS biannually to report on the
progress of implementing the conservation strategy.

. The signatories agree that at the end of cach grazing and growing scason, the RSR.
Manager, tl‘1c BLM Andrews Resource AM, and the AM’s Range Management
representative shall report to each of the signatories on the year's progress in
moving fowards the desired habitat conditions. .

. The signatorics agres that specific projects, program management, and annual
grazing management for implementing the Conservation Strategy will be finalized
and approved by all signatories prior to January 1 of the year in which the
projects, programs, or grazing sirategics ere (o be implcmented.
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Implementing Conservation Schedule

A total of 10 years is anticipated for full implementation of the actions identificd
and specified in the Conservation Stralegy. Nevertheless, the signatories agrec
that significent actions (o benefit the Catlow redband trout and Catlow tui chub
will be implemented within the first S years.

An overall schedule of conservation actions is in the Conservation Strategy.
Specific conscrvation actions will be scheduled on a yearly basis. Priorities will
be established based on monitoring, funding, and agreement of the signatories,

Funding Conservation Actions

It is anticipated that expenditures to implement this Agreement could exceed
$300,000. Actions for restoring the habitat and fish passage will incur the greatest
cxpense during the first 3 10 S years of the agreement.

Funding for the Conservation Agreeincnt will be provided by a varicty of sources.
FFederal, State and local sources will need to provide or sccure funding for the
conservation measures identified in the Conservation Agreement.

—~  Federal sources include, but will not be limited to, the USFWS, MN'WR,
and BLM. This includes potential parinership and challenge cost-share
funds through public and private agencics and organizations. The
USFWS, MNWR, and BLLM will work with the other signatories in
applying for funds through other public agencies, such as the Natural
Resource Conservation Servico or the Oregon Department of
Environmental Quality.

~  State funding sources include, but will not be limited to, ODFW. This
_includes potential partnership and challenge costshare funds through
~ public and private agencies and orgenizations.

-~  Local sources of funding and support will be sought from the Haméy
County Watershed Council and other local agencies and organizations.

In-kind contributions in the form of personnel, field equipment, supplies, etc., will
be provided by the RSR and other agencies or organizations.

It is understood that all funding commitments made under this Agreement are
subject to the discretion of the funding sources.
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Conservalion Progress Assessment

. USFWS will provide to all signatorics of this document & written biannual
assessment of progress lowsrd implemeating actions identificd in this agreement.

. An annual essessment of conservalion accomplishments and subsequent ycarly
schedules will be made by the signatories. This essessment will determine the
effectivencss of this egreement and strategy and whether revisions are warranted.
It will be provided to all signatories to this document.

DURATION OF AGREEMENT

The initial term of this Agreement shall be S years from the latest signature date. Prior to
the end of the S-ycar period, a thorough analysis of actions implemented for the species
will be conducted by the signatories. If all signatories agree that sufficient progress has
besen made toward the conscrvation of the Catlow redband trout and Catlow tui chub, this
Agreement shall be extended for an additional § years. Any signatory may withdraw
from this Agrecinent on 60 days writien notice to cach of the other signatorjes.

NATIONAL ENVIRONMENTAL POLICY ACT COMPLIANCE

Signing of this agreement is covered under authorities outlined in Section III listed above.
It is anticipated that any survey, collection, or research activitics for implementation and
maintenance of the Conservation Agreement will not entail significant Federal actions
under the National Environmental Policy Act (NEPA) and will be given a categorical
exclusion designation. All other Federal actions that have not already been analyzed

under NEPA will be evaluated prior to implementation and will comply with NEPA
rogulations.

FEDERAL AGENCY COMPLIANCE

During the performance of this agreement, the participants agree to abide by the
terms of Executive Order 11246 on nondiscrimination and will not discriminate
against any person because of race, color, religion, sex or national origin.

No member of or delegate to Congress or resident Commissioner, shall be
admitted to any share or part of this apreement, or (0 any benefit that may arise

therefrom, but this provision shall not be constnied 1o extend to this agreement if
made with a corporation for its genoral benefit,
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Russell Peterson, USIWS Oregon State Office

“Fabjaz B S
Allan Polenz, ODFW High Dcwﬂ’Region ‘
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el T. Green, 'BLM Buns District

-

?é‘ Forrest Cemeron, USFWS, MNJR

.
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RobBert Sanfers, RoaringSgrings Ranch, Inc.
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CONSERVATION STRATEGY:

Catlow redband trout (Oncorhynchus mykiss ssp.)
Catlow i chub (Gila bicolor ssp.)

PURPOSE

The purpose of this document is to deseribe speeific procedures and strategies required for

_conservation of Catlow redband trout and Catlow tui chub. The general conservation approach
focuses on (wo rrain objectives. The first objective is to climinate threats where possible and to
reduce 1o the greatest extent possible those thieats that cannot be climinated entirely. The second
is to enhance and/or stabilize habitat conditions in specific reaches of occupied and unoccupied
habitat. The desired outcome is that the species will increase to occupy at least 80 percent of its
historic habitat.

Definitions . T
For the purposes of the Agreement and Stratepy, the following terms are dcﬁncd:

Current habitat - Habitat consisting of stream reaches and other water bodies currently occupied
by self-sustaining Catlow redband trout or Catlow tui chub populations. For Catlow redband
trout, current habjtat includes stream reaches in most of Home Creck, lower canyon reaches of
Threemile Creek, and upper canyon reaches of Skull Creek. For Catlow tui chub, curent habitat
includes Threemile Reservoir, Skull Creek Reservoir, Skull Creek below the reservoir, lower
Echart Creck (tributary to Skull Creck), Roaring Springs, the ditches at the Roaring Springs
Ranch (RSR) headquarters, Sixmile Reservoir and its feeder springs, Garrison Lakés, and the
valley wetlands and swamps where Home Creek terminates. The extent of current habitat
probably fluctuates with changing environmental conditions.

Historie habitat - Historic habitat consists of stream reaches and other water bodies that have
been shown, can be shown, and/or can logically be deduced as historically being occupied by
Catlow redband trout or Catlow {uj chub. Natural historic habitat for both species on the eastside
of Catlow Vallcy includes the Gaxrison Lukes, Roaring Springs, and the stream reaches, major
tributaries, and valley wetlands of HHome Creek, Threemile Creek, and Skull Creek. The exact
extent of natural historic habitat for cach species and the distribution of cach species within these
watcr systems are unknown end probably fluctuated with changing environmental conditions.

In addition, artificial (human-made) habitats that have been used in the past by both species
include Threemile Reservoir, Skull Creek Reservoir, and irrigation ditches. Sixmile Reservoir
has also been used by Catlow tui chub in the past.
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Self-Sustaining Population - Self-sustaining populations are those with sufficient numbers, age
class structure, and natural reproductive suceess to provide for their long-term survival.

BACKGROUND

The Catlow redband trout and Catlow tui chub are found in three major streams and springs that
flow of Steens Mountain on the ¢ast side of Catlow Valley, part of the Guano subbasin, and in
one stream that flows off [{art Mountain on the west side of Catlow Valley. This conservation
agreement and strategy address the eastsidc waters - Home Creck, Threemile Creek, and Skull
Crezk, 2s well as Sixmile Creek, Garrison Lakes, and Roaring Springs.

liome Creek, Threemile Creek, Skull Creek, and Sixmile Creek begin on a plateau before they
cut down through their respective canyons, which exhibit Steens Basalt lava flows in their walls.
The present amount of the flow in the creeks is undersized for the size of the canyon through
which it flows, indicating that the canyon was downcut by the creek mostly during the wetter
Late Pleistocene, common for this geographic region. At the mouth of [{ome Creek Canyon
there is a curved deposit of alluvium that may either be a delta that formed during, ** .- timic of
pluvial Catlow Lake or it inay be recent faulling of a shoreline wave-cut terrace forme i by *ho
pluvial Catlow Lake. A lincar plateau northeast of the streams, consisting of sediments capped
by the Devine Canyon Ash-Flow Tuff, have a linear form that is parellel] to those of Home and
Threemile Creeks, suggesting that the tff was deposited in an ancient drainage that had the same

trend as the current drainage. It is common to sce similar linear plateaus paralleling present-day
drainages on the west slope of Steens Mountain.

Home, Threemile, and Sixmile Creeks begin in broader valleys, flow through steep-walled
canyons, then terminate in Catlow Valley. Skull Creck lies south of a faultlins that caused this
part of the plateau not to fault as high and to have deeper soils. It does not have the stecp-walled
canyon reach of the other steawns, but iralso tenninates in Catlow Valley. . Historically, all four
streams may have had (he potential to flow to the Garrison Lakes during high water years. J{ome
Creek continues to flow to the intermittent Garrison Lakes. Threemile Creek, which drained to
West Field Laks before flowing (o the Garrison Lakes, now flows mainly to Threemile
Reservoir. Sixmile Creek, & small stream relative (o the others, flows 1o Sixmile Reservoir.

Skull Creek currently flows to “South Catlow” lake, the souther end of the Garrison Lakes,
where it may still have potential 1o connect with the remainder of the Garrison Lakes during high

water years. A portion of Skull Creek is diverted to Skull Creek Reservoir, which is situated off
of the main channel near the middle reaches of the stream.

Roaring Springs, the namesake {or R:'SR, flows out of the different layers in the basalt cliff face at
the northern end of the Catlow Rim. Situated approximately 8 miles north of the east Catlow

Valley streams, the spring complex is large, cxtending over a mile, and flows a short distance to
irrigation ditches.
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The basins provide habitst for numerous nonsquestic specics, several of which are Speciel Status

- species or species of management concern. Home end Threemile Crecks both flow through
steep-walled canyons, used by Califomia bighorn sheep and wintering mule deer. Steep canyon
walls provide good sites for nesting raptors. In the upper elevations, the habital is & broader
valley, with mule deer summer use and some antelope sumumer usc. Sage grouse use the mid and
upper portions spring through fall, and a lek is locsted in the upper Threemile drainage. The
Federally endangered American peregrine falcon and the Federally threatened northern bald eagle
are documented migrants for the arca. Other Bureau of Land Management (BLM) Sensitive
species that are found or possibly found in the arca arc ferruginous hawk, Townsend’s big-eared
bat, Preble’s shrew, Swainson’s hawk, merlin, ycllow-billed cuckoo, bank swallow, mountain
bluebird, westermn bluebird, loggerhead shrike, bobolink, sandhill crane, and northemn sagebrush
lizard. Managemeat for the conservation of Catlow redband trout and Catlow tui chub could
bencfit several of these other Special Status species. Also, because the management for the
castside Catlow streams involves an arca thal extends beyond their watersheds, habitat
improvements are expected for other Special Status species, such as the inland redband trout and
Malheur mottled seulpin, in the adjacent South FFork Donner und Blitzen River watershed.

The Catlow redband trout and Catlow tui chub, as subspecies, were added to the Category I1
candidate species on the U.S. Fish end Wildlife Service (USFWS) Notice of Review in 1991 and
1982, respectively. In 1996, they were dropped from the Category II list, but continue to be
recognized as Species of Concemn. They are also identified as BLM Sensitive species. The
Catlow tui chub, as a subspecies, is on the Oregon list of Species at Risk and on the American
Fisheries Society Specics of Concern list of 1989. Redband trout, as a group, are on these lists
and were identified a3 a subspecies by the American Fisheries Society in 1989 (Williams et al.,
1989). No other fish species, besides the Catlow redband trout and Catlow tui chub, are known
to occur in the east Catlow Valley drainages.

Systematics and Description

The Catlow redband trout is a recognized but not yet formally described subspecies of rainbow
trout, Oncorhynchus mykiss (Behnke, 1992). Analyses of morphological and ellozyme variation
have suggested that in closed and long-isolated basins, such &s Catlow Valley, the evolutionary
lineage may have been different, and the redband have retained traits similar to those found in
cutthroat trout, possibly indicating that they retained primitive traits of their cutthroat trout-like
ancestor. This is not found in the evolutionary lines of the redband trout in the Columbia River
basin, including the redband trout in ncarby Harney basin (Currens, 1996). Bascd on '

10 specimens collected in 1968 from Threemile Creek, Behnke (1992) describes Catlow redband
trout as having 62-65 (mean 64) vericbrae, 20-22 (21) gill rakers, 30-46 (37) pyloric caeca, 28-33

(30) scales above the lateral line, and 129-146 (139) scales in the lateral series. None had
basibranchial teeth.
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“The Catlow tui chub is & recopnized but not yct formally described subspecies of Gila bicolor,
which, at the species level, is a fairly widespread western cyprinid in the Great Basin. The first |
studies on the genetics of the Catlow tui chub are still underway, but carly indications are thal |
they are distinguishable genctically from the tui chub of adjacent basins (P- Ilarris, Oregon State
University (OSU), personal communication). Morphomelrically, Catlow tui chub are distinct
from Gila bicolor oregonensis, with which they were once classified (Kunkel, 1976). Itisa
small to medium-sized, fine-scaled minnow up 1o aboul 8 inches long as an adult. Upper parts
are deep olive with a brassy reflection and underparts are white. The olive fins may be tinted
with red.

Life History
Catlow redband trout

Very little life history work has been conducted on the Catlow redband trout. Redband trout in
general spawn in spring in gravels of streams. Egps (ake 4 to 7 weeks 10 hatch, followed by a
3 to 7 day alevin stage. Maturity occurs in 2 to 3 years (Sigler and Sigler, 1987).

The most extensive life history study on Catlow redband (rout to date was conducted by Kunkel,
(1976) on the Catlow redband trout of the Threemile Creek system. Catlow redband trout in
Threemile Reservoir were known to migrate fromn the reservoir into the stream to spawn. In the
past, spawning fish were seen moving up from Threemile Reservoir to the creek during April and
May. Bggs wero collected from Catlow redband trout females in Threemile Creek during March
1975. Compared to the fish in the stream, the Gsh in the reservoir were larger, up to 8 pounds.
During the summer of 1974, Catlow redband trout uscd deeper water in Threemile Reservoir,
presumably because of excessive water temperature in shallow aress, Average pH inthe
reservoir and stream was 7.5. Alkalinity in the rescrvoir ranged from 54.8 1o 64.5 mg/l CaCO3,
while TDS in the reservoir ranged from 110 (o 190 mg/L. A cursory examination of stomach
contents of Catlow redband trout indicated that caddisfly (Trichoptera) larvae, mayfly
(Ephemeroptera) and stonefly (Plecoptera) neiads, aquatic beetles (Coleoptera), and snails .
(Gastropoda) were important components of their diet. In Threemile Reservoir, Catlow rédband
trout were also observed feeding on Catlow tui chub. In Threemile Reservoir, Catlow redband
trout were found with Catlow tui chub, but the tui chub were absent from the stream reaches.

In the summer of 1995, the Oregon Department of Fish and Wildlife (ODFW) fish distribution
surveys found that in Home Creek the age 1+ Catlow redband trout were most abundant in the.
steep canyon reaches and in reaches heavily influenced by spring seeps, while the age 0+ fish
were similarly distributed but more restricted to reaches with aquatic macrophytes and cold water
temperatures. Scale analysis indicatéd growth rates of Catlow redband trout in Home and
Threemile Crecks as being as much as 1.97 inches between ages 1 and 2 (ODFW, 1996).

et
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Catlow redband trout have been observed co-occurring with Catlow tui chubin Threemile
Reservoir (Kunkel, 1976) and in Rock Creck, on the west side of Catlow Valley (P, IHaris, OSU,
personal communication).

Catlow i chub

Little is known gbout the habitat requircments speific to the Catlow tui chub. Tui chub, in
general, spawn in shallow weter in the vicinity of heavy beds of vegetation, where females
widely deposit adhesive cggs and males then fertilize themn (Sigler and Sigler, 1987). The
reaches in Skull Creek, where the Catlow tui chub arc currently found, are characterized by low

. gradient, numerous pools and glides, and abundant uquatic vegetation or algae (ODFW, 1996).

The {ry of other subspecies of tui chub in Eagle Lake and I.eke Tahoe use areas with much cover
and organic matter, including beds of aquatic plants (Moyle, 1976). An affinity for open water in
small, high desert systems has been scen in other small-sized subspecies of tui chub in the
Cowhead and Hopey Lake basins (G. Lampman, BLM, personal observation). Their use of the
lower gradient reaches of Skull Creek-and sbundance in [hrecmile Resarvoir and Skull Creek
Reservoir reflect this affinity for Jow velocity habitats. The larger size of the fish in the
reservoirs, up to 8 inches, reflects the productivity of the rescrvoirs (Kunkel, 1976).

 Little is known about the predator/prey relationship of the Catlow tui chub and other orgenisms.

Tui chub, in general, are opportunistic omaivores, primarily feeding on invertebrates on the
bottorn or on plants. As a small fish, with an adult size generally aboult § inches long (ODFW,
1992), Catlow tuj chub can fall prey to other piscivorous organisms. In Threemile Reservoir,
Catlow tui chub were found to be an important food source for Catlow redband trout (Kunkel,
1976).

Catlow tui chub have been found in all of the watersheds that also contain Catlow redband trout;
however, they arc found in lower elevations than are the trout (Kunkel, 1976; P. Harris, OSU,
personal communication; Oregon Natural I{eritage Database (ON11D) records). They are also
found in waters whore Catlow redband trout arc absent, such as Roaring Springs and in some
stream teachca where Catlow redband trout may have occurred historically.

Historic Distribution in the East Catlow Valley Streams

Catlow redband trout and Catlow tui chub are endemic 1o the Cu.tlow Valley of the Guano
subbasin (HUC 17120008)

DL 1R, 15:40/ST 15:4400, BI04T315. |



! C /o7 C.AA/N I.'\'\I LI '
2 15:49/8T, 15:44 NO. 4870047315 P 161

& Lvid= W r.

DITAT

FROM WILDLIFE/ HABITAT

>

o«
]
[ o
LD
i

o

5
un
3

(W
-
(VR

In 1973-1975, the main Threemile Creck populstion of Catlow redband trout was found in
approximately 0.7-mile of stream thal lies a2bove the diversion structure at the mouth of the
canyon and in 1974-1975 in Threemile Reservoir (Kunkel, 1976). In 1975, they were found in
[{ome Creek from the upper reaches to the mouth of the canyon (Kunkel, 1976). Because
Threemile Reservoir is an unnatural perennial habitat for Catlow redband trout, the reservoir
probably had been providing an cxtension of the nalural perennial habitat into the valley floor.

e

Catlow 1ui chub are historically known from Threemile Creek, Skull Creek, and [{ome Creek
(ODFW, 1992). They had been collected fromn Threemile Creek in 1954 and 1971 (Kunkel,
1976). In the Thueemile system, Catlow wi chub were found only in Threemile Reservoir and :
not in the stream reaches during Kunkel's 1973-1975 studies (Kunkel, 1976). According to E
ONHD records, in 1939, 1954, 1972, and 1976, Catlow tui chub were found in Home Creek just
below where it enters the valley floor. Callow tui chub were found in Skull Creek in 1993 and
1995, and in Roaring Springs and Threemile Reservoir in 1993 (P. Harris, OSU, personal
communication). Curreat habitat includes Threemile Reservoir, Skull Creek Reservoir, Skull
Creek below the reservoir, lower Echart Creek (tributary {o Skull Creek), Roaring Springs, the
ditches at RSR headquarters, Sixmile Rescrvoir and its feeder springs, Garrison Lakes, and the

valley wetlands and swamps where [iome Creek tcrminates (W. Bowers, ODFW, personal
observation).

=
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PROBLEMS FACING TIIE SPECIES

e
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Current Disrribution in the East Carlow Valley streams

In 1995, ODFW conducted the most recent extensive survey for the fish species’ distributions.
In general, the distributions of both species in the east Catlow Valley streams have diminished.

e

Catlow redband trout were found only in Home Creck and Threemile Creek in ODEW's 1995
surveys. In the 2,36 miles that were surveyed in Threemile Creek, tho majority of Catlow
redband trout were found in the upper 1.62 miles, above a major spring system and in an arca
with & very narrow, stecp V-shaped valley floor. Although 25 percent of the reach was cither dry
or puddled, the redband trout were distributed throughout this upper reach. The lower 0.75-mile
of the stream, below the major spring system, has a broad valley floor with constraining terraces,
with some portions constrained by moderate V-shaped hillslopes. The lowermost Catlow
redband trout were found approximately 0.62-mile upstream from Highway 205. None were *
found in Skull Creek in 1995; however, in 1996 Catlow redband (rout were observed in Skull
Creek abovo Skull Creek Reservoir (7. Buchenan, BLM, personal communication) and their
presence verified during a reinventory of the stream by ODFW in 1997. None were found during
the 1993 OSU musewn collection efforts in Threcmile Reservoir or Roaring Springs.
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The Catlow tui chub were found only in Skull Creek in the 1995 stream sampling gft’oz_-t that also
- included Threemile Creek end Home Creek. In Skull Creek, the Catlow tui chub were found in
the lower reaches below Skull Creek Reservoir and in the lower reaches of Echart Creek, a
tributary that enters Skull Creek below the reservoir. The 1995 sampling did not include other
waters where Catlow tui chub had been seen previously or could potentially have been occurring.

In 1996, Catlow tui chub were observed in Skull Creek Reservoir. They had also been
previously noted in Roaring Springs and Threemile Creek Rescrvoir during the 1993 collection
efforts for the OSU museum collection. These locations were the historical sites where Catlow

1ui chub had been rooorded for Michigan State University and OSU muscums dating back to
1937. .

Abundance

Catlow redband trout are not abundant anywhere in their range (W. Bowers, ODFW, personal
communication; P. Harris, OSU, personal comunication). ODFW estimated the population of
redbend trout at 265 in Threemilc Creek, but this is bascd on 2-pass electrofishing surveys with
extremely large confidence intervals. No statistically relisble - population estimate has been made
for the Catlow redband trout.

Catlow tui chub have a rtstnctcd range but appeared 1o be locally abundent in streams and in
Threemile Reservoir, Roaring Springs, and Sixmile Reservoir (ODI'W, 1992; Kunkel, 1976). No
population estimates have been made for the Catlow tui chub.

Factors affecting sialus

The five factors affecting status that are identified in Scction 4(a) of the Endangered Species Act
(16 U.S.C. 1531 et seq.) are as follows:

1) preseat or threatened destruction, modification, or curtailment of its habitat or range;

2) utilization for commercial, spo:;ﬁng. scientific, or educational purposes at lw'cla that
detrimentally affect if;

3) disease or predation;

4) absence of regulatory mechanisms adequate to prevent 1.he decline of & gpecies or
degradation of its habitat; and,

5) other natural or human-made factors affecting its continued existence.
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For the Catlow redband trout and Catlow tui chub, these are addressed below:

1) Present or threatened destruction, modification, or curtailment of its habitat or range E" '

a) Past information E

1) 1976 trout habitat study E
3

Channelization, livestock grazing practices, and dewatering for imigation
have been previously identified as causes for the lower reaches of
Threemile Creek, below the diversion box, being unsuitable for trout
habitat (Kunkel, 1976). Fish have difficulty returning to the reservoir
because of low flows and diversions. IHowever, the presence of Threenile
Reservoir has 2lso been attributed with higher than otherwise expected
production in Catlow redband trout (Kunkel, 1976).

A long history of livestock grazing, stemmmg back prior to thc turn of the
20th century, has resulted in fish habitat degradation.

Livestock grazing use on Stecns Mountain and the South Steens Allotment
has been high since prior to the turn of the century compared to the Jast

10 years, as outlined in more detail in the South Steens Allotment
Menagement Plan (AMP). Inthe 1900's, habitat degradation on Steens
Mountain was attributed to heavy sheep use, estimated at 182,500 sheep
grazing. No records are known on the number of cattle on the mountain,
but it is generally accepted that cattle use was much higher than at present. :
Horses uscd by cattle barons such as Peter French numbered upward of
3,000 head. From the 1930's to 1950's, transient sheep outfits (those
without base property to support their flocks during the winter) werc no
longer allowed to use the area, and livestock shifted from permitted sheep
to permitied cattle on the South Steens Allotment, which includes most of
the flowing strcam portions of the Home, Threemile, Sbamile, and Skull
Creek drainages. The 1959 Frenchglen adjudication set the preference for
the BLM Jands in the South Stecns Allotment at 21,926 animel unit .

~months (AUMs), some of which were since wﬂhdravm and some allocated.
to wildlife or Wlld horses. :

i1) Livestock grazing on Steens Mountain and the South Steens Allotment E

The prcsem use, which is lower (han historic and permitted use, is
described in the South Steens AMP, which has the continued improvement

(o all of the Jand (upland and riparian) on both private and public lands as
- the primary objective.
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Recent information

i)

South Steens AMP a‘nalysis

The Home, Skull, and Flueemile strccam drainages that lie above the valley
floor are 19,843, 30,007, and 6,400 acres in size, respectively. They are
entirely within the South Stecns Allotment, and together their 56,250 acres
is 16.9 percent of the 332,400-acre allotment.

In general, the analysis for the South Steens AMP indicated that after
decades of either no or improper livestock mmanagement, significant
portions of many streams have degraded fish habitat, as exhibited by a lack
of woody riparian cover, unprotected stremnbanks, and poor instream
structure due to sedimentation (see Appendix 1 for ODFW aquatic habitat
inventory and BLM water quality information). Riparian woody species,
such es willows, and herbaceous species, such as sedges, are needed to aid
with bank development and cnergy dissipation and to provide instream
cover and struclure. Riparian vegetation is also necded to provide shade,
especially where woody species are possible, control channel width, and
increase the water reteation capability of the streambanks, all of which
would allow cooler summer water temperatures through reduced solar
heating and increased sumner baseflow. Erosion hes deteriorated
undercu( banks, which can also provide shade for fish. Fine sediments
have covered spawning gravel and degraded foraging habitat.

High water temperatures, a Jack of shade, and organic enrichment from
cattle and horses contribufe to a large volume of filamentous algae in the
water of several strcams, notably Home Creck. The combination of
impacts {o water quality could result in changed macroinvertebrate species
composition and diversity and eventually in reduced production.

Riparien habitat condition of the BLM reaches of the three streams ranges
from excellent to poor. Home Creck has 5.2 miles in poor condition, 0.3
in fair, and 2.3 in excellent. Threemile Creek has 1.4 in poor and 2.2 in
good. Skull Creek has 1.7 in poor condition. Noa-BLM reaches were not
assesscd for riparian condition. Much of the habitat in good or excellent

condition is in rugged, rocky country inaccessible to most grazing animals
(1995 South Steens AMP Environmental Asscssment (EA), pp.-11-12).

o
LN )
(=
=x
g
M
o
—
~J
LI
I
=
(o]
—]
P
wn
o>
o
e
[
Con
-]
-
=
—
Curd
et
wn
-
[Un
LY =]



e B A

FROM WILDLIFE/ HABITAT

69 (PRI 107 15:51/8T. 15:44/N0, 4810041315, £ X0

\

if) Construction of the Blitzen Protection Ience Y

-

= __I?

In 1997, in compliance with a court order, relating (o livestock grazing in
the Donner und Blitzen Wild and Scenic River corridor, the BLM began
laying out and will completc construction of the Blitzen Protection Fence,
which separetes the South Fork Donner und Blitzen River and the
uppemost reaches of Home Creek from the rest of the South Steens
Pasture, which contains the remainder of Home Creek and ol of Threemile
Creek above the valley floor. The Blilzen Protection Fence had been
analyzcd as part of an altecrnative (Alternative 11) in the 1995 South Steens
AMP EA, but the {terative called for it 1o be built in conjunction with a
second f{ence, the Lauserica Fence, to creale more opportunites for a
rotational grazing sysicm, improve control over livestock movement and

distribution, and allow acceleraled recovery of the riparian and aquatic
resources.

= | l‘=
!

Without the Lauserica Fence, not part of the court order, negative impacts
to Home Creek and Threemile Creck could occur. Because the only
perennial and rcliable water available for livestock during the season of
use in the South Steens Pasture will be in Home Creek and Threemile
Creek, a shift is expected in livestock and wild horse distribution toward
Home Creck and Threemile Creek during this time. The upper reaches of
these streams are in low to moderatc gradient meadow systems, making
.these reaches casily accessible and very susceplible to degradation. The

" degraded habitat conditions described above are expected cither 10 decline
or to be slowed in recovery.

——

[

iti)  ODFW Aquatic Habitat Inventory

In 1994 and 1995, BLM and ODFW, respectively, conducted the ODFW
aquatic habitat inventory on lHome Creek, Threemile Creek, and Skull
Creck (ODEW, 1996; see Appendix 1 for ODFW aquatic habitat inventory
information). Overall, their findings were that the riparian vegetation in
lower canyon reaches werc comprised of alder, willow, chokecherry, and
“dogwood thickets interspersed by stands of juniper. Riparian zones of

strcam reaches on the flats above the canyons and in open valleys were -
generally Jacking in broedleaf species but had juniper and occasional

" clumps of willow. In the upper reaches of Home Creek and Skull Creek,
riparian 20nes supported dense thickets of willow and were often
surrounded by aspen groves. Impacts to riperian vegetation were most

eevident in reaches in the flats, open valleys, and headwaler spring areas,
and [ess in canyon reaches.

10
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Threemile Creek was divided into two reaches, tolaling 2.99 miles. The
lowermnost 0.75-mile is in a broad valley {loor with constraining terraces,
with some constraint by modcrate V-shaped hillslopes and a gradient of
5.5 percent. Twenly-six percent of the stream was identified as having
actively eroding banks, based on identifying an entire habitat unit’s length
for eech bank as actively eroding if the predominant condition of the bank
indicated aclive erosion. A diversion is at the lower end of this reach, just
ebove Highway 205. The upper 2.24 miles have a vely narrow, steep
V-shaped valley floor, and the channe] is constrained by hillslopes with a
stream gradient averaging 10.3 parcent. Habitat from woody debris and
undercut banks was lacking. Approximately 25 percent of this reach was
cither dry or puddled. The lowermost fish were found epproximately
0.62-mile above Highway 205. Most of the fish were found in the upper

_reach.

A total of 19.95 miles on BI.M and private lands were surveyed on Home
Creek in 1994 and 1995. Fine sediments were the dominant substrate for
most of the reaches. Most of the reaches also had bank class identified as
actively eroding. Pool habitats were not abundant, although where they
did occur, in the lowermost reaches, they were usually lacking in instream
cover and depth. ODFW identificd a lack of large woody debris, but the
dreinage does not have large diameter trees as part of the vegetative
community.

The lowermost reach also was constrained by bulldozed dikes, in addition
to its multiple terraces, Reach 2, beginning approximately 1.24 miles
above [{iphway 205 and continuing for 1.45 miles, had no identified
habitat problems. Reaches 8 and 9, beginning 14.85 miles above
Highway 205 and extending 1.49 miles, had dry areas but a higher
percentage of vegetalively stable strcambanks. Redband trout were in
large numbers where temperatures were kept cool by nearby gprings, such
as in Reach 5, 7.02 :mlcs above Highway 205 and cxtending 3.73 miles.

A total of 13.61 miles were surveyed on Skull Creek in 1994 and 1995.
The lower reaches, 6.46 miles with low to modcrate gradient, had pools as
the predominant hebitat type. Skull Creek Reservoir is located in this
portion of the drainage, but it is not on the stream; however, it is being fed
by diverted water from the stream. The upper reaches, 3.85 miles and
moderate fo high gradicnt, had riffle or cascade habitat as predominant.
Numerous diversions and check dams occur in the reaches above and
below the reservoir. Catlow tui chub were found in the lower reaches.

11
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No fish were found in the upper reaches in the 1995 fish survey; however,
Cstlow redband trout were found in 1996 in the upper reaches. Catlow tui
chub were 2lso found in Echart Cregk, a tributary to Skull Creek above the
reservolr,

i)  Water quality data

BLM has been monitoring the temperature in Home, Skull, and Threemile
Creeks using automalic temperature recorders since 1995. Stream
temnperatures in Home and Skull Creeks are higher than the Oregon water
quality standard, which is a maximum of 64.0 °TF for a 7-day rolling
avcrage of the daily maxima (see Appendix 1). The 1995 data for
Threemile Creck indicated that {he stream mect the standard, with 60.9 °F
as the maximum of the 7-day rolling average of the daily mnaxima. Home
Creck at the mouth of the canyon, and Skull Creek, immediately above
Highway 205, did not mce! the standard, with maxima of 71.3 °F and

94.1 °F, respectively. In 1996, the maxima for the 7-day rolling average
of the daily maxima for Home Creek were 75.2 °F, 81.5 °F;and 76,7 °P at
the mouth of the canyon, above Home Creek Butte, and at “Upper
Crossing,” respectively. For Skull Creek, temperatures were 85.7 °F and
80.9 °F at sites immediately above Highway 205 and approximately

2.5 miles abave the highway, respectively. The recorder in Threemile
Creck did not function properly in 1996.

Utilization for cornmercial, sporting, scicnlific, or educational purposes at levels that :
detrimentally affect it

Because of the small populations and limited distribution, angling pressure in the streams
and at Thn:crnilc Rcscrvoir pose a potential threat 1o thc species.

‘Ihmemlla Creek Was closed to angling th.rough emergency regulations in 1995 and
continues to be closed based on the 1996 regulations.

Home Creek and Skull Crcuk are managed under the Statcmds mgulnixous five fish per
day

==
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3)  Disease or predation

The existing condition is presumed to be that no disease threat currently is occurring in
any of the drainages because there have been no known introductions of potential fish
vectors (i.e., exotic specics). Because no introduced predetors are in the system, it is also

_ presumed that no unnatural predation or competition threat is occwrring. Oregon has
teken precautions to prevent introduction of nonnative fishes in streams where redband
trout and Catlow tui chub are known to be present (ODI'W, 1992). :

4) Absence of regulatory mechanisms adequate {o prevent the decline of a species or
degradation of its habilat

The Catlow redband wout and Catlow tui chub were Federal Category 1I candidate species
but are now a Species of Concem, after USFWS restructured their candidate species
program in 1996. They do not currently fall under any protective Federal legislation,
Protection is provided only through the policics of the individual Federal agencies, When
the species were removed {rom<{he Category 11 list in 1996, BLM's interim policy was
that mansgement for those removed specics would be the same as that for Burcau
Sensitive species. For the Bureau, Oregon State Office policy is that "For Burcau
sensitive species where lands edministered by BLM or actions have 8 gignificant effect on
their status (Manual 6840.06D), . . . BLM Districts will protect, manage and conserve the
species and their habitats such that any Bureau action will not contribute to the need to

list any of these species." No other regulatory mechanism relative to the organisms
exists.

The State of Oregon classifies the Catlow redband trout and Catlow tui chub as
“sensitive” species. This classification includes those species that may require special
attention for their recovery or to prevent them from being listed as State endangered or
threatened. No specific protective State [egislation is provided relating to the “'sensitive”
classification. Protection is provided through policy, such as taking precautions to
prevent introduction of nonnztive fishes in streams where redbarid trout end Catlow tui

chub are known to be present, and regulation, such as the angling closure on Threemile
Creek.

13
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All of the waters fall under the rcgulations affecting water quality and-are subject to the , :
waler qualily standards in the Oregon Administrative Rules, Section 340-41. Because ) b
their recorded stream temperatures were higher than the Oregon water temperature
standard, 1{ome Creek end Skull Creek arc on the Environmental Protection Agency

sufficiently stringent pollution controls (1972 Clean Water Act Section 303(d)). The
temperature standard for cold-water fish, as an identified beneficial use, was applied to
these streams. Management preactices in the walersheds of 303(d) listed streams will have
to comply with an EPA approved “Total Maximum Daily Load” (TMDL), the strategy for

bringing the waters into compliance with watcr quality sandards. Compliance with the : [
TMDL should benefit both fish species.

(EPA) 1996 list of “watcr quality limited” streams that require the application of ﬂl
[

Home Creek and Threemile Creek were determined to be “eligible” for designation as : E
part of the Wild and Scenic River (WSR) syslem and are currently under review for '
"suitability" for designation. The decision on which streams would continue to have a

“suitable" designation will be made in the BI.M’s Record of Decision for the E
Southeastern Oregon Resource Managcment Plan (SEORMP), currently in progress. The ]"
Catlow redband trout was identified as an "outstandingly remarkable value"-for these

streams. Interim management for the “eligible” streans is for the protection or ﬂ
enhancement of such values until and unless the BLM decision is that they are not
“suitable.” If the BLM decision is thut they are “suitable,” then the interim management

10 protect or enhance the outstandingly remarkable values continues to apply until and : n ]
unless Congress determines them nof to be “suitable.” ]

The Home Creek and Threemile Creek basins on BLM-managed lands are also in a B .
proposed Catlow Redband Area of Critical Environmental Concern (ACEC), with the

Catlow redband trout identified as a “relevant and important value.” Decision on the

ACEC designation will also be made in the Record of Decision for the SEORMP. If the

SEORMP Record of Decision includes the Catlow Redband Arca as an ACEC,

management would emphasize the protection of the relevant and important value.

ns) ‘Other natural or human-made factors affecting its continued existence.

The Catlow Valley lies in the northern portion of the Guano subbasin, which has no

hydrologic connection to adjacent subbasins. Catlow redband trout and Catlow tui chub l—‘

are the only redband trout or tui chub in the Guano subbasin and have no hydrologic E

connection to redband trout or tui chub populations in other subbasins. The Catlow :

redband trout have a limited distribution, occurring only in the three small streams on the i :

eastside of Catlow Valley and one small streamn, Rock Creek, on the west side of the

valley, which is not being addressed by this Conservation Strategy. The risk of "
)

catastrophic event in any one of the three eastside Catlow Valley streams would probably
affect the other (wo because of their close proximity.

14
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Recolonization would be difficult if 2 stream's population were lost, because the
hydrologic connections #mong the eastside Catlow Valley sireams have been eliminated
or impaired. Under unaltcred conditions, movement among streams by the Catlow
redband trout and Catlow tui chub may be possible only during years when water is
sufficient 10 connect the Garrison Lakes and South Catlow Lake. This natural problem is
exacerbated by the alterations that have occurred for irrigation purposes in the Jower
reaches of the eastside Catlow Valley streams. The Catlow redband trout’s ability to
recolonize is further limited 10 periods of cool temperatures because of its physiologic
need for cooler water lemperature.

Potential risks of climatic events, such as drought periods, on small, isolated populations
" are high (ODFW, 1992). The recent drought lasting from 1987 10 1994 probably was a
major factor in the current low population numbers of Catlow redband trout in Skull
Creck and the stream resident population in Threemile Creek. The low water levels also
eliminated effective fish passage from Threemile Reservoir to Threemile Creek.

If the genetic integrity of the fish is dependent upon their ability to interact among the
Catlow streams through fish movement amongthe castside Catlow Valley streams, the
potential for risk to this genetic integrity exists because of the seme conditions affecting
recolonization.

Genetic integrity is also dependent upon protection from hybridization. For redband trout
in general, ODFW identified threats as potential hybridization with other rainbow trout
subspecics (ODFW, 1992). ODFW cites the possible introduction of other chub species
or subspecies that could hybridize with the Catlow tui chub as a reason for their sensitive
status. Although Oregon hes taken precautions 10 prevent introduction of nonnative
fishes in streams where redband trout and Catlow tui chub are known to be present, the
possibility of illegal introductions exists.

CONSERVATION ACTIONS TO BE IMPLEMENTED

Conservation measures needed for the continued existence of the Catlow redband trout and
Catlow tui chub focus on the elimination of significant threats or reduction of those threats that
cannot be completely eliminated 1o the meximum extent possible. The goal is 1o have the species
occupy at least 80 percent of its historic range within each of its historic stream drainages. To
meet this goal, for each potential or existing threat listcd above, management actions are
described below to address two objectives: 1) conducting further studics and monitoring of
conditions, and 2) eliminate or reduce significant threats. Some actions have already been
undertaken to meet thesc objectives, and they arc identificd in this section as well.

1) Threat to be addressed: Preseat or threatened destruction, modification, or curtailment of
its-habitat or range

15
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a) Further studies and meonitoring of conditions s

1) Condition essessment by an interdisciplinaty team for the privately owned
Tiparian areas in drainages.

2) - Reassessment of bank stability based on lincar feet or photopoints o
obtain a more site-specific baseline monitoring of the active erosion that
may be occuming. ‘

ey

3)  Asscssment of waler flow paticms, diversion systeim, polential risks to
movement or loss, and potential fish passage protections for these areas as
well es 1o study possible historic connectivity.

L__t_-_—-ﬂl';ﬂ

4) Establish baseline data for monitoring additional water qualiiy paramelers
besides tempereture and substrate composition.

5)  Assessment of Smith Flat and Skull Creek Mcadows for potential

menagement (o improve valley function, wetland habitats and hydrologic
connestions within these areas.,

. = =

6) Study the potential for aspen regeneration in several locations, especially
in upper Skull Creck Canyon and upper Home Creek. :

7)  Population estimates per ODFW-idcntified stream reaches in all three
-+ streams to determine bascline levels for monitoring.

8) Survey or resurvey Skull Creck Reservoir, Threcmile Reservoir, and

Sixmile Reservoir for fish presence and assess these rescrvoirs as potential
refugia.

9)  Continue monitoring riparian areas, fisheries and aquatic habitat, and
— water quality as described in the South Steens AMP Monitoring Plan.

10)  Develop and implement a monitoring plan for changes in riparien areas, '
fish and aquatic habitat, and water quality for private lands compareble to
- the monitoring described in the South Steens AMP Monitoring Plan. .

11) « Develop and implement a monitoring plan for Catlow redband trout and

Catlow tui chub that addresses size/age class structure, abundance and
. range.’ o S

Lo
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b)  Elimination or reduction of threat - Actions alrcady taken

1)-

Implementation of the South Steens AMP, completed in 1995, preferred
alternative, including adaptive management if monitoring indicates
_prescribed activities are not effective at improving riparian areas and water
quality. '

The South Steens AMP has as one of its goals the improvement and
maintenance of riparian habital by increasing herbaceous and desired
woody species (willows and associated species), including an improved
trend on 5.6 miles of Home Creek and Threemile Creck within 3 years of
management plan implementation. Skull Creek would have slower
recovery with an upward {rend measurable within 3 years afler
implementation of the plan. :

The AMP also had as one of ils goals the maintenance or improvement of
fisheries and aquatic habitat through changes in riparian vegetation within
the allotment to enhance water temperarures, reduce peak flaws, increase
sustained flows, and reduce the amount of fine sediments in the substrates
of the strearms. o

Specific to the Catlow streams are the grazing strategies for the South
Steens, Skull Creek, Skull Lake, and V Lake Pastures (see Pages 28 ffin
AMP). In addition, maximum utilization levels are 45 percent of ananal
growth on herbaceous species and 20 perceat on woody species in riparian
zones. Livestock is being managed in such & way as to promote fastsr
recovery of lower Home Creek (from Catlow Rim to Upper Crossing) and
Threemile Creck, for example, using riders to discourage cattle from using
riparian areas, adjusting timing of use to allow recovery of riparian
vegetation, or using the areas for trailing only.

No fall grezing will be allowed in Jower Skull Creek, thougli trailing
would occur. Prescribed fire would be used in the drzinages for overall

restoration of the vegetation (pp. 33 of AMP and appendix for
mitigations). : :

Begun in latc 1995 and finished in 1996, (he Penland Fence was

reconstructed for implementation of the plan and improved livestock
control. :

In 1996, the first prescribed burns in the upper Home Creek watershed
were conducted for restoration of the upland vegetation, . :

17
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To comply with a 1997 court order regarding the Donner und Blitzen
WSR, the BILM is required 1o rest the WSR. comidor from livestock E
grazing until complction of the Blitzen Protection Fence and an
Environmental Impact Statement that analyzes the effccts of livestock
grazing on the WSR. In order to ensure compliance with the court order,
the South Steens Pasture was not uscd for livestock grazing in 1997, which
resulted in rest from livestock grazing on most of Home Creck and all of
Threemile Creck. Construction of the Blitzen Proteclion Fence has been
funded and will begin in 1997. The portion of the South Steens Pasture
that is being scparated out by Blitzen Protection Pence is referred to as the ['
Blitzen Pasture. The Blitzen Pasture, which includes some of the

headwater tributaries 10 Home Creek, will continue to be rested from

livestock use until completion of an Bavironmental Impact Statement that E
.analyzes the effects of livestock grazing in the WSR corridor. Because the =

05
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Blitzen Protection Fence scparates the South Steens Pasture from the WSR
conidor, livestock grazing in the South Steens Pasture will resume in
1998.

In 1997, the Miner's Ficld Allotment, southeast of the South Steens

Allotment, is being used 1o provide rest to portions of the Catlow L
drainages.

2) Livestock grazing use of Malheur National Wildlife Refuge (MNWR)
pastures to provide further rest to pastures containing the cast Catlow
-Vall:y streams

-

.In 1997, the MNWR permitted RSR to put 500 cattle on the MNWR to
relicve pressures that were created when the South Steens Pasture of the

South Stecns Allotment was rested in order to comply with the court order
- described above, -

Ly L}

- 3) - Coordination between ODFW nud RSR on fish dxstnbuﬁon, fish habitat
- . andfish passage assessment

In 1995, RSR permitted ODIW to conduct their fish habitat inventory on

private lands to complete the survey of thc entire stream reaches bogu.n by
BLM on public Jands i in 1994. .

In 1996, ODFW and RSR investigated fish passage concemns and
opportunities in the Threcmile drainage above 1hreemile Reservoir. RSR

.. Is currently investigaling possible sources for purchasing or manufacturing
, afish passage device.
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In spring 1997, RSR permitted ODFW to conduct & fish inventory in other

perennial or flowing walers on private property and to reinventory Skull
Creck

Development of new livestock management strategy for private lands by
RSR

In 1997, RSR began developing a new livestock management strategy for
private lands within the Catlow stream basins to improve riparian

condition and fish habitat, It was recognized that under the grazing
strategy of the selecied alternative of the South Steens AMP, ennual hot
season use of the private V Lake Pasture and Telephone Field Pasture
would not allow riparian and aquatic habitat restoration in the headwaters
of Home Creek and Skull Creck. Recovery of these headwaters is required
to achieve recovery of the lower reaches of the streamns, and recovery of
the upper Skull Creck area is critical for maintaining the current limited
Catlow redband trout population in that stream.

RSR is working with the BLM, USFWS, MNWR, and peers in developing
the new strategy.” The MNWR #nd RSR have discussed possible

cost-share funding possibilities for any necessary livestock control
structures that mey be needed and possible edditional use of refuge lands
provide additional rest when needed 10 the Catlow o the eastside Catlow
Valley streams. Coordination with BLM is ongoing, because the overall

RSR ranching program includes use of the South Steens Allotment as waell
as RSR lands.

RSR activities to improve habitat conditions in the eastside Catlow Valley
streams

In 1997, KSR began reconstruction of the headgate and erosion control of
the earthen dam at Skull Creek Reservoir for better control of water from
the reservoir and reduced risk of failure of the dam.

In 1997, RSR began improving the gravel necess road from Highway 205
1o Skull Creck Reservoir, including a stretch at the lower end of Skull
Creek Meadows that is currently degraded to a lovel of causing meadow
loss and erosion. Besides providing wetland habitat, Skull Creek
Meadows contain the hydrologic conncction beiween upper Skull Creek
and lower Skull Creek. The meadows are also a depositional area for

sediment lcaving the upper watershed and a rctention area for runoff to
allow later season release of flow.

19
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In 1997, RSR began laying out the Stephens Fence on-RSR lands to :
provide a livestock control device between the upper watershed of E
Threemile Creek and most of the upper watershed of Home Creek. This is 1
the area that is expecled to reccive increased livestock grazing pressure as

a result of the construction of (he Blitzen Protection Fence. Although

livestock would slill be able 1o move between the drainages on the BLM

land at the westemn end of the Stephens Fence, the fence will provide better :
opportunity for the RSR herders to control livestock distribution and E
movement (o reduce the impacts 1o the riparian areas.

= '

RSR cunently has the Roaring Springs fenced off. Surface-disturbing 1
activities are limited 1o livesiock and wildlife grazing, RSR will continue
monitoring its spangs to ensure their integrity. E

c) Elimination or reduction of threat - Actions still needed

1) Alleviation of increased Jivestock grazing pressure resulting from court
ordered Blitzen Protection Ience v

Completion of the court-ordered Blitzen Protection Fence is needed to B"
creato the Blitzen Pasture 1o provide opportunities for accelerated recovery o
in the headwater tributaries to Home Creek. u
a
Because the Blitzen Protection Fence will cause livestock distribution in ;
the South Steens Pasture of the South Steens Allotment to shift to, and [
increase pressure on, Home Creek and Threemile Creek, additional ,
fencing will be needed to cnabls livestock distribution that will allow =
continued and possibly accelerated progress in the recovery of the riparian l
arcas in Home and Threemile Creeks, One such control structure ig the | ’ :
proposed Lauserice Fence, which was enalyzed in the EA for the BLM's
South Steens AMP, Altemnative 1L, but not part of the selected alternative. i
The Lauserica Fence would result in & split of the large South Steens ol )
Pasture into two smaller paslures (Steens Pasture and Home Creek [
Pasture). The Home Creck Pasture would contain reaches of Home Creek

and Threemile Creek. The creation of two pastures out of the large South
 Steens Pasture would provide the opportunity for better management and l‘
rest for these reaches of Home Creek and Threemile Creek to offset the
. expected increase in livestock grazing pressure.

) uf)
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Although construction of RSR's Stephens I'ence would help their herders
comply with the South Steens AMP, full effectiveness of this fence would
be dependent upon construction of the Lauscrica Fence (see above) to
alleviate some of the increased grazing pressure and the construction of an
additiona] BLM gap fence that connects to the west end of the Stephens
Fence. This additional fence would be approximately 1-mile long and
close the gap between the Sicphens Fence and an area where topography
would serve as an effective barrier to livestock moveinent between the
Home Creek and Threemnile Creek watersheds. Construction of the RSR's
Stephens Fence and the BLM's pap fence would effectively place Home
Creek and Threemile Creek into separate pastures, providing additional
flexibility and opportunity in establishing a grazing strategy that would
further accelerate recovery of the habll.a.t in these streams,

Between the time that the Blitzen Protection Fence and any necessary
additionsl livestock control structures can be constructed, Jivestock
distcibution willrely on the use of RSR riders to reduce the arnount of
livestock grazing within the riparian areas of Home and Threemile Crecks.

Implementation of an adaptive rotational grazing system that is a
coordinated effort by RSR, BLM, and MNWR

RSR, BLM, and MNWR will continuc coordination and implementation
of their respective grazing inanagement strategics to effect improvement in
fish habitat in the eastside Catlow Valley streams, regardless of
landownership. For restoration of the fish habitat at the watershed scale,
the RSR grazing management strategy and the South Steens Allotment
grazing management strategy must work in concert because the RSR
operation uses both RSR ‘and BLM pastures for its usual operation.
Coordination with the MNWR gra.cmg management stratcgy and other
BLM grazing management strafegies s also required if MNWR or other
BLM pastures are to be used to provide additional rest to the pastures

- containing the eastside Catlow Valley streams. Management for RSR,

BLM, and MNWR would be adaptive, with annual consideration given to
past scasons’ monitoring results, prescason monitoring for climatic
conditiors, water availability, and availability of MINWR or other BLM
pastures. Adaptive management means that annual prescriptions may have
changes made in slocking level, pasture rotation, timing of grazing, or any
other modification of the general schedule to allow fish habitat recovery
while also achieving other management objectives.

2]
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The RSR grazing managemert stratcgy that is currently being developed
by RSR, in coordination with the BLM South Steens AMP and the
MNWR grazing manageinent strategy, would allow accelerated -
improvcment in the eastside Catlow Valley streams. To put the
coordinated strategies into place, RSR wil] need to complete construction
of the RSR Stephens Fence to help with the herding that is needed to meet
Jivestock distribution requirements under the South Steens AMP. To
alleviatc the potential impacts from increased livestock pressure expected
from the construction of the Blitzen Protection Fence and to promote
accelerated recovery of the stream habitat, the BLM will need to construct
the Lauserica Pence (scc above) and the pap fence to the west of the
Stephens Fence. BLM must comply with NEPA and other requirements
prior to construction of the BLM fences.

RSR will construet holding facilities within the private pastures of the
South Steens Allotment (o improve the capability for tiincly gathering and
removal when needed or required. This will be especially helpful during
the interim between construction of the Blitzen Protection Fence and the
other livestock control fences.

Implementation of fish passage projects

RSR will.continue working with ODEW to provide fish passage between
Tbreemile Reservoir and Threemile Creek.

. RSR will develop and implement a strategy to alleviate ﬁsh passage

‘problems that are identified in forthcoming assessments. ODPW, MNWR,
USFWS, and BLM will provide specialist assistance to make
recommendations to RSR on how to improve fish passage. Arcas already
identified as possibly having {ish passage problems are the lower reaches
of the streams between their mouths at the canyonis, Garrison Lakes, and
South Catow Leke; and the Skull Creek Mcadows area, including
diversions to Skull Creek Reservoir. Solutions will be management based
first, if possible, such as ﬂoodplam habitat restoration to provide holding
aress for upstream migrants during spring runoff periods. Management
based solutions would provide the best opportunity for long-term -

. improvements. Solutions may also look at adjusting timing and flows
* through diversions and ditches to provide water for fish passage as well as

. - water for ranch operations. Project-oriented solutions may include

structures such as screens, ladders or steps, where feasible.

22
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4) Development and implementation of management aud restoration proj ecls
for wetlands and aspen stands within the bnsms

Streamside aspen stands provide shade and potcntinl structure for strcam
development in the Catlow Valley streams. Upslope aspen stands provide
potential structure for stream development as well as the canopy cover
required for better infiltration of the soils during runoff periods and
. improved lale season flows in the streams. Severa! of the aspen stands arce

decadent, with little rcgeneration. Wetlands, such as at Skull Creek
-Meadows or Smith Flat, provide for energy diffusion during runoff events,
lower velocity refugia for {ish during runofl’ events, hydrologic connection
emong tributaries within the basins, scdiment deposition, potential holding
habitat for fish, high production of inverlebrates, and saluration for later
relcase for improved late season {lows in the streams. These arcas also
provide habitats for scveral of the other Special Status species in the
basins.

BLM will continue its propram for aspen regencration on public lands
eccording 1o the South Steens AMP, mainly through the use of
management-ignited fire and livestock management. RSR will develop a
program for aspen regeneration on RSR aspen groves. Specialist
essistance for recommendations will be provided by BLM. BLM and RSR
will coordinate their respective control programis to reduce the potential
for impact (o fish habitat from the control practices. BLM and RSR will
coordinate with MNWR to determine if MNWR pastures could be used to
provide rest Lo aspen groves 10 promote aspen regeneration.

2) Threat to be addressed: Utilization for commercial, sporting, scientific, or educational -
purposes at levels that detrimentally afTect it

2) Further studies and ionitoring of conditions
1) Angllng
ODFW will continue monitoring angler use on Home Creek.

2) Scientific or educational collection

Continued review of all permits for scientific or cducation collection are
reviewed for cifects by the ODI'W.
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b) Elimination or reduction of threat - Actions alrcady taken ™
I) Angling

Threemile Creek was closed to angling beginning mid-season 1995 and
continues to be closed.

RSR has already instituted internal control over angler use of Threemile
Reservoir.

2) Scientific or educational collection

NA
¢) Elimination or reduction of threat - Actions still needed

1) Angling e
I ODFW will adjust angling regulations, as neccssary, if moui'toring
indicates that angler use is detrimental to the maintenance of a healthy
Catlow redband trout populetion in Home Creek.
ODFW will close Skull Creck to angling.

A5 Scientific or educational collection

For any permits issued by ODFW, constraints will be added for the

. conservation of the species. These constraints may include a requirement
of nonletbsal sampling techniques. ’

3) Threat to be addressed: Discase or predation .
8) Purther studies and monitoring of conditions

1) . Discasc and Predation

Continue fish presence studies to cnsure that no illegal introductions have
occurred. :
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by .  Elimination or reduction of threat - Actions already taken >

1‘)

Disease end Predation

ODFW zlready has regulations prohibiting the InerdU.cLIOD of nonnative
species, including live bait, into the basins. :

c) Elimination or reduction of threat - Actions still needed

il

If monitoring detects exotic species through illegal introductions, ODFW
will develop and impleynent a strategy for appropriately preventing the
exotic species from becoming a problem for the Catlow redband trout and
Catlow wi chub. ODI'W will coordinate with RSR and BLM as
landowners and managers. Coordination with RSR would be especially
helpful if manipulations of walcrs in the irrigation system could provide a
nonchemical means of eliminating the problem. BLM, USFWS, and
MNWR will provide specialist assistance for developing a.nd
implementing the ODFW strategy.

Threat to be addressed; Absence of regulatory mechanisms adequate to'prevcnt the
decline of a species or degradation of its habitat

&) Further studies and monitoring of conditions

Continued monitoring of AMP implementation and cffoctiveness.

NA

) Elimination or reduction of threat - Actions alrcady taken and Actions still needed

Threat to be addressed: Other natuml or human-made factors affecting its continued

existence

a) Further studics and monitoring of conditions

1

Nartura) rarity

Additional surveys of other waters in Catlow Valley are needed to know
the full extent of Catlow redband trout and Catlow {ui chub distribution
and to delermine if other species have been introduced into these waters.

25
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Effects of natural events, such as droughts or ﬂoods,'ire unclear and in

“'need of more study. Because the watersheds are still recovering, the

natural timing and duration of the runoff is still unknown; therefore,
natural flood regimes arc unknown. Included in this study should be a
detenmination of the historical water disiribution and connections and
whether or not these conncctions still occur so that the potential for
recolonization can be assessed. :

Geneltic integrity

Genetic analysis needs o be conducted on the populations once there are
sufficicat fish numbers to allow removal of individuals for the analysis
without causing the populations to be at such low levels that they are at
risk of no longer being self-sustaining.

As in 1 above, a determination of the historical water distribution and
_connections is needed for future planning to maintain the appropriate level
of genetic interchange or isolation in order to maintain the genetic integrity
of the population or populations.

b) Elimination or reduction of threat - Actions already taken

1)

2)

Natura] rarity

RSR has already begun discussions with USFWS, ODFW, BLM, and
MNWR on the polential to improve the security of RSR's Threemile
Reservoir, Skull Creek Reservoir, and Sixmile Reservoir as fish refugia in
case of catasophic event or scvere climatic event.

In 1997, RSR is working on improving the stability of the earthen dam on
Skull Creek Reservoir and the water control structure at its dnm

In 1997, ODFW is conducting su.rveys of othr.r watcrs ln the va.l.lc:y for fish
distribution. - _

Genetic inlegrity

State regulations are already in place that prohibit the m:mductlon of
nonnative specics, including live-bait, into the basins. This should reduce
the potential for genelic hybridization/introgression,
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Catlow redband trout and Catlow i chub have been collected in the past
A " for OSU for genetic analysis. Both studies arc underway. The Catlow tui
l i) chub study is closest to complction, pending genetic analysxs of tui chub
from adjacent basins for comparison purposes.

c) " " Elimination or reduction of threat - Actions still necded
1) Netural rarity
RSR and ODFW will coordinate on sampling Skull Creek Rcscrvou‘
Sixmile Reservoir, and Threemile Reservoir to know what fish species are

currently present in them. 1f needed, BLM, USFWS, and MNWR will
provide specialist assistance 1o ODI'W or RSR to implement sampling.

If fish are found in other watcrs in the lower clevation portions of the
 valley, an assessment of how these fish may recolonize other areas should

i be made and a contingency plan developed for preparation in the case of
localized population Josses.

' 2)  Genetic integrity

Completion of the genetic analyses for Catlow redband trout and Catlow
tui chub will be needed prior to completion of any contingency plan for
_recolonization in the case of localized poptdanon Josses (sec 1 above).

Upon completion of the genetic analyscs, a plan for appropnnh:ly
mainteining the genetic interchange or genetic isolation of the local
populations will be developed. This plan will address methods for
providing {ish interchange or isolation based on comparisons of current
hydrologic patterns with historic ones.

DESIRED OUTCOME

Implcmentation of the conservation agreement and strategy will initiate or continue management
astions that should provide for the conservation of the Callow redband trout and Catlow tui chub.
The desired outcome is that the species will increase to occupy at least 80 percent of its historic
habitat. Significant threats will be eliminated or reduced, especially through the improvements in
the riparian, water quality and instream hebitat conditions.

The following objectives have been developed to move toward meeting the desired ouicome and
for future monitoring of the implementation and cffectivencss of this plan (ses Appendix 2 for
more specific actions and timeframes to meet these objectives). As fulure monitoring is
conducted, timeframes may be refined to reflect sife-specific potential recovery rates.
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Streamside riparian vegetation should provide adequatc bank stability, instrcam cover,
overhanging cover, streain shade, and water slorage capacity within'their potential in
order to maintain the associated water quality and quantity necessary (o provide fish
habitat. This includes riparian areas that may be upstream of or along tributaries that are
outside of the current or historic fish distribution but may influence the arees of current or
historic distribution. Achievemnent of this objective is also dependent upon the ability of
the upland vegetation and soils to provide adequate infiltration of water and soil surface
protection within their potential.

A)  Management will be in place within 2 years of implementation of this strategy to
maintain riparian arees that currently meet the objective.

B) Management will be in pluce within 2 years to improve riparian areas that
currently do not meet the objective,

i) Upward trend will be obscrvable within 5 years of management
implementation-for all of these areas.

i)  The resource objective will be achieved within 10 years of management
implementation on 80 percent of the riparian areas that contain curreat fish
distabution in Home Creek, Threemile Creck above Highway 205, and
Skull Creck abovc Skull Creek Reservoir.

ili)  The resource objective will be achicved within 10 years of management
implementation on 70 percent of the riparian areas that are upstream of the

current fish distribution in Home Creek, Threemile Creck, and Skull
Creek.

iv)  The resource objective will be achieved within 15 years of management
implementation on the remaining streamside riparian areas.

Pish will have passage 1o and from spawning areas, rearing areas, and holding arcas; have
access 1o be able 1 recolonizs Home, Threemile, and Skull Creeks if needed; and have
access among all three stream sys(ems for population miXing to ma.mtmn gcncuc
mtegnty -

A) o Mamgcment will be to continue prov;dmg fish passage where currently avatlable

B)  Where historic hydrologw connections are already known but bamcrs exist,

within 2 years of implementation of this strategy, fish passage will be pmvxded :f .

a feasible method exists, or a management plan will be developed and

_implemented as needed to siinulate movement among the streams if {ish passagc

cannot be provided.
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C) Within 2 years of completion of the study for historical hydrologic connections
and genetic enalysis, for eny newly discovered barriers, fish passage will be
provided if a fcasible method exists, or a mansgement plan will be developed and

implemenied &s needed to simulate movement among the streams if fish passage
cannot be provided.

3) Refugia will be available for the fish specics in the event of otastrophic event.
A)  Ifany of the major reservoirs are determined to be potential refugia, appropriate
' egreements and management plans will be developed and implemented within
3 years of the determination of their function es potential refugia.

4) The historic distribution of the fish species will remain free of threat from exotic species.

A) Within ] -year of datection of introduced exotic species, appropriale management

actions will be taken 1o remove any discase, predation, or genetic threats to the
Catlow redband troul or Catlow tui chub,
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Appendix 1. ODFW equatic habitat lnvezatory end BLM water quality data,
Habitzt informetion for Home Creek from ODFW Aquatic Habitst Laveatory condacted in soammer 1955, Figures erc based on hobitat mits in primary end setondary ohmnehs, exoept reech keagth,
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: Reach Dorinen Domcpent Avg Dominent W Fieet, Domisem Actively
St length valley rererned poficat | robstote (siVorganie, | babitet eroding | Flsh
Reach | (T-R-5) (m) type constraint ) nd % snd) od % bank (%) | occumenoe | Fish notes
i 155-J2E-|ONE 199) broed terreec; tofl- 53 boclder 36) | 10 riffie (63) 19 RDT
dozed dykes cobble 1) scowr pool (27)

2 35S-I2E-JINE nu naTOW Inlstope 2.5 bouldx 03) | D cascade (A6) 1.9 RDT
- grerdd () soo poal (25)

) 3353 1L.SE-THW 4052 broed (71%) | atierosing 17 pavd 28) | 42 rife (65) 69.5 ROT

terroce; cobble (21) yoorar pool (19)
hillslope :
4 155-32.5E-16NW .- | 2952 rerow bilklope 53 grrel (34) 7 riffle (54) 95.9 RDT
cobble (21) npid (1)
snd (21)
L3 355-324E-1SNE 6038 troxd terece 29 gavel(3)) k] nfle (58) 1.5 RDT
siltorg 27) s>our pool (21)
6 155.32,5E-25NE 4508 nwTow hiTtslopt 6.6 pavel(26) | 28 repid (50) ‘0.4 RDT
(86%) cobble (25) riMe O7)

7 358.32.25E-31SW 1900 boosd (§5%) | temreos; 3 el 0D | 43 riffle (71) 64.5 ~ot
bijistoge nltborg (24) gide (16) wanpled

L) J4.58-32.75E-195W 1287 brosd wnoonstrned 49 puved 30) M M (51) 118 no Ssh
raulsiple tobble (26) dry (32) ?
cheemel

9 35.58-32.7SE-ISWW | 1139 anTow hlllslepe &9 bowlde; 25) | 28 rille (53) - 0 ROT anutky

cobble (24) rzpid (15)

(4] JSSSIL7SE-29NE | JI88 broad moonstnined | 33 silerg 36) | 68 glide (25) a4 RDT No fish 1 lowrertnd
wingle; sznd (32) nfe (39) - e or rexch, Fah
roultiple found et Smith Fint
chammed on upper eod of

- reich, 3

11 155S-3L7SE-225W | $62 DETOW billslope 6.2 groved (29) 46 riffie (78) 3.0 o fish RDT found in
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Habiia informazion for Siall Creek fam ODFW Aquaric Habitm Tnventory conducted in mmmmer 1995, Fignyes me based on habilad natisin primary amd ummycbmdgwmdahm

% Pioe Actively
cheope! | Dominant Dosminard Avg Domlssnt (s Domipn bank
Stant length vallcy chasaed gadical | substre Qrgame, habii clas Flsh
Rexch | (T-R-S) (m) type conttralat (¥) mnd % sand) 2 % (2 occurrenes | Fish aswes
1 J65-12SE-2INW 551 troad Ltomeces 1.7 paved (31) n scour paol (43) (58 TC
D cabblc (28) npid (28)
2 368-32.5E-2INW 6428  broad ermaoey Ll graval (31) 50 sooat pool (51) 29 T
sand (25)
3 365-32.5E-24NW 3394 broad® uncoastnained | 10 silveay (40) | 66 | dsmmod end BW (3) | 94. 1C
single charnel 1ad (26) niffle (10)
4 16S-I2ISE9SE 2 | 2804 beckd uncosstreined | 07 iliorg (69) | 8 dammed andBW (45) | 527 TC
; .. : | single charne! mnd (16) S ) aflls 26)
5 J4SILTIE-2INW 902 neTow hilkslope 0.0 - - dammead (100) 0.0 Sku'l Croex Res.
6 365-A275E-2INE 1311 broad nacorotrmiced | 2% pavel 29) 46 difte (72) J8.6
single channel slt/org (27) repid (17)
7 | 36S-I2TSEHNR 1521 nzTow biltdlope 9.0 gravel (30) £ rxald (53) 3.
1and (20) cazcade (45) ;
! <obble (20)
L] J5.55-JLISE-J4N 1014 axrrow hillslope III‘I silthorg 37) 38 esscde (68) 40.9
sand (21) rapid (92)
greved (11)
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BLM was quaty data for Bome Cresk from 1972 t 1996, Wazes chemisry data prior 9 1995 were collectrd with Hlach kits, post-1995 with Hydrolab, E
=
HOME pae ]"“ IF:I' E\ﬂv [Weerap (do I;l;. oond  [pH |axb  Joolor [TotAlc [TotHard [N oS04 [NO2 [ou o
ch) K Ke)  Kewgn) [orest) [imS/en) (o) (o2 lmen) fm (me/) m 1
Site At Above Hiphwrxy 205, mooth of caayon Se B Above Highrwey 20 bridpe o
osiarssla  |wsofreon| 0] osl 95 0039] 7.6]2 25| 40 20| 0.5 8 =
03721186 |A 1500] s5243| 275 195 5 0.09] 6.8[10 #w { 52 40| 0.5 9 =3
06/15/0 |A 940 24 18 2 0.11] 8330 v 0 49 5| 02 0 =
0190 |A p4s 2] 1] ‘s 0.091]7.75/0 ftu o] 0] 02 0 wh
o8090lA | 1110 201 2 0.106) 8450 jou o} 3s 3| 02 0 o
oo2090lA | 1230 | us 027] safiojm | 25 » 35| ois ) o
osaswu|a |10 sel 2 13 0086 sat2jm | 30| 20 0] 03 7 ~
videila ) 1100l 38| 289} 206 0038 841w | 12| 40 20| 04 7 w
oonemifa {1330 278|156 0.038| &5 20 0.3 7 o
o&/11m2 1A neol 22 267] 178 0.412] £.54]10 jiu 30 {5 0] o0a 2 o
orvw2]a  [124s]  os| 31| 2 0.123] 8350 jru 0 60 15| 03 0
osnevzlA | 1430 289] 211 0.096] 8.35]0 jtm 19 28 33 02 0
0D/14D2 A 1330 1 256 15 0.104] 12410 ji 30 40 25) 035 0
092352|A 1090 289 17.2 0,126 8.7{0jwn o 3s 23 02 0
osompala  lioo] .61 (22 oM | 2 50 a0 o 3| 0.018
08054 A %) 0.091 o=
0922198[A [ 1400] 42 1231 737] 125l co9| essfonn £
1011795 |A 1624 7.98 (A 0.087] 836 —
0573196 A sso| 18.48] 20s] 105 99 _oom| 8| - =
08/1653|A7 | 1000 189] 156 0.094| £24)10jm | 40] a5 Y 4
o7nam|A? | 930 267] 169 0.082] 7.8[0 0 63 4] o3 4 i
097472 o30)] 73] &1 44 '
\wisellB | u4as o  3s] 0 0.08] 8.6]s fiu 30 19[ o6 e
1217781 |B 1320 & of 11 0.07] 82035/ | 140 50 17| o9 0 o
osnman2|n 913 7 4 1o o0s| 78li708n | 240[ 31 4 2 35 r~
060122 1430) 1389 17 12 [} 0.06] 73[100 | 40 9 1| o7 s 02 % r}]
07/14m2|B so] sas] 7| uss] 9 007] t2poem | & a 14| os 13 0.05 30 A
7[5 | 1400 15 9| 10 006! 7.6M580 | 130 30 Y 1S o
04/1MB4IB | 1430 [ T 0.05| 82/70m | 200] 400 400] o2 17 =
0628785 |B 93| 6376] 26| 153| 95 0.07] 820 tu ( 15 20| o4 10 =
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BLM water quality dan fot Skoll Creek from 1973 o 1596, Watzr cheaziomy data poior to 1995 were collect=d with Hach kin, post-1993 wich Bydrodab.

Lm: - k:r ey [Wismp ldo Eéglkum L TotAl [TotHad [NOJ |Tot904
SKULL Site ime Nppm) Hafs) KoY  KHe) (=g | mSkm) PH (b looke Kmef) |(mg/D) _|(mogh) (mgh)
Site A Above Highwy 205 Site B: Apgroximately 2.5 mi sbove 204 o BLM by old coma!
& A 18
&1/ (A 950 237 16.7 10 . Ditw 0 150 140 02 [
0a25R4 |A ] 0343( BSS
G195 A 1113 1200] 941] . 947 0384| 5297 mtw
1011795 )& 1530 1871 794 0366| 915
0209196 1A 1300 13 L]
0501968 1105 5 21y 155 L7 0288
BLM water quality éaa for Thieemile Creek from 1990 1o 1996, Wazr chemistry daa prior t 1995 were colfecrsd with Hach Xils, post-£995 with Hydrolab.
104 P]ow ]Mrmp Weesnp [da |do cond )_LH Toldlk |TotHird NO1 [Tors04 [NO2
THREEMILE Site__|dme_|(ppm) ed) {0 () {i [mS/em rd  [ootor [(mgD |(m (ngh) __teamn)
Sile A: Above diversion, Y4 mi sbowe Hishway 205 Site B: Abave divrersion, i mi above Highway 209
061590 A 1270 31 18 9] _0092) 74 0 33 35 02 0
07N 2190 (A 1200 37 £ 9] 007 &1 0 25 9 02 a
1 08/16/90|A 1100 22 14 0.032| B.62 0 23 235 0.2 75
i 09R0/90|A 1120 205] 115 0.034] BS2M4jm 25 30| 0.7 4
02/09/91]A 1300 3313] 178 0.081] 9.5 25 25|  0Js s
00191 |A 1100 L8] 278 144 0,076 A5 o J0 25 0.6 7
092691)A 1310 3 7| 144 0.079| 8.7 3o 0.4 0
06J11/92)A [340 144 2738] 142 0.078] 2410 jmw 10 s 20| 02 2
03/16/92|A [4)0 3| 1728 0.072) 8.520 it 40 30 25 0.4 2
O94M2IA 1000 |- B3 123 0.082 B{10 ftu 10 25 20 02 4
092392 |A 1100 9.4 133 158 0.051} 2.3(M100 ftu (4] 20 0.6 0.5
04169 |A 1290 189 144 0.079| 138[20 jto 30 s 30| 04 5
012893 |A 1130 .8l 167 0.085) R2|$fn 10 40 0] o025 I
0&107/94 |A 1400 J.03 15.6 9 ) to 10 1 35 0.2 1] 0.00%
0823/94 1A 0.073] 228
09/12/93 |A 1300 22
09195 (A 1300 11,7 7411 747 0.087| ALS52|11.5 nta
1011793 {A 1401 14| 724 0.09] 84419 oty
05711/96 1A 950 2.4 18 (1 9.6 0.087 1
CMIR/D2 (D 1130 156 13 00841 _72.9115 my 20 35 20 ) 0

T
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: 1995 stream {emperature datz far 1Jome, Threemile, and Skull Creeks. Onset HoboTemps were
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BLM Stream Temperature Monitoring

(FRI) 11.

112 "6 12’8

6:08/NO.

4870047316 P 16

used.
Max 7 day rolling
Insiream sient {nstream end Suinmer maximilin avorage maximum
Stunam, e (day, time) (day. tine) $©c ‘C
Hoine, lower Q7/19 (@ 0031 i3l @153 22.59 21.82
Throemlle, lovwer 0%/19 @ 0022 0321 @ 1012 16.26 16.07
Skl [ower 07/20 (@ 0027 10/16 @ 07151 26,54 34,48

1996 Streamn temperalure data for Home and Skull Creeks. Onset HoboTemps were used for - '

Home at mouth of canyon and Skull at Highway 205. Onset StowAways were used for other

sites.
Period
of max
Mux 7 (€af
’ > - dey periods
Stream, gite Petlod of analyxis loterval wgofthe | exoseding { Max Datc
(T-R-5) {dale and time)? {min) dolly max | =d) wmp ol max
Home, mouth of canyon_ . 06/0] @004 OI29 | 48 24 .02 012127 25.15 07725
(53-32E-SPNEL0) @ 1302: 0731 @ 0024 : 08)
: 0 10 0925 @ 1402
Horms, sbove Home Cieek Buas 0124 @ 002 100730 | 30 2151 072400 | 3036 03S
(353-31B-ZENWT) @1152* ) :
Homs, vppes crorilag 0620 @ 002610 |03]1 | 30 24.86 072026 2623 07/12
(358-3| B-NENW24) @ 1925 (3]
Skul(, 2.5 ml ebove Hir,h\ny 205 (by 0601 @ 0012 1007729 | 48 27.04 07515 | 2875 a7
old corral) ; @ 1218; 0731 @ 0030 . 07/10-16
(36532%B-S WNW23) 100925 @ 1542 (100)
Skull, sbove Highway 205 bridge 06/01 @ 0016100725 | 4B 2.0 0u/14-20 3329 08/16
(365-325B-NWNW21) @ 1216; 0731 @ 031 ' (116)
HE w 0925 @ 1526

#recorder nppearsd 1o have beea cxposed on 0731
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FROM WILDLIFE/ HABITAT

Appendix 2 Schodule of comservation adions. RS bas sols mxthority over of) mumagemen! schvities ot ectoss bien o8 RSR hode. MNWR a4 BLAM have sothority over lasd mse actrvitieg e T
occurring on their respective hnds, ODFW tus furisdiciion over any activitics imvofving durect aina] ecllections or mampnldions. The "Respondidic Party™ bas respoasibility o take éhe leed cache .
action itemn. “Coordinuting Parties™ aro thase that contd provide lecheisal vistnse, provide opportmiites b frding. of whose participation [n the action Hem will ieprove ity potestial pocoes.
(SLM=Bureay of Lend Mamgement, RER=Roszing Springs Ranch, MNWR=Malkery Natiomad Wildlike Refoge, USFWS=USFWS Orcgea Stz Offroe, ODFW=Orrgomn Departmend of Fsb and

Wildlife, EOARC~Eastzrn Oregran Agricaliure! Reecerch Center, OSU=Oregoa State Univernity) :

Conservation Action Bxpectsd Compietion Responsible Perty S e e
Number Comscrvation Action Stzn1 Date Date (Coondinsting Partics) Estmsted Cost Cotraments

la) Coodition ssessment of | 1997 1998 BLM md RSR | $3,000

RSR ripariza wem (MNWR)
abave Highway 205,

lal Condition wsczsmentof | 1998 2000 BLM indRSA $5.000
RSR ripaian mreed in (MNWR)
wilerways below
Highway 205,

l.a2 Sieopecific basclow - 1597 1999 BLM pad RSR. $1,000 :
moalioring o€ bank OMINWR), ¥
mability for streams i
tbove Highway 203,
private and public.

(2}, 5.al,5.22 Astciimrent of weber 1956 1998 ODFW and ASR (BLM, | 35,000 Potribly \hreugh scrisl
flow pungrx on privale MNWR) vidcography then '
{ands (o identify : ground tnrhing al -
potrndial fish pasisge divenioa pomo,
problems end hisiories!
hydrologse comacetivity.

lLag¢ Baseline monitoring of 1995 (started for BLM) 1993 BLM (RSR) 32,000 Could be dome Ix

water quaity parmmeters | 1998 (start for RSR) z conjuncton with

in addition o niparian conditon

lemperainge and i xzesnoenl and baak

mbstrte compasition, stabifitaon |
remssIsmenl

Las Asyesd Smith Flat end 1997 3 1998 MNWR, BLM, a0d RSR | 31,000
$kull Crock Meadows
for posentiad wetlends
and hydrotogic
connection
improveracat, ”
Ik Stody patential for 1998. 2000 RSR aod MNWR £3,000
Aspea regenarstion In - : (BLM, EOARC)

Ssmld Creck Cacryon end
upper Home Creed
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: Expected Completion Responoblc Pty
Number Conservting Action Stert Date Dotc . (Coordinsting Parties) Estimancd Cost
(a6 Stody peteatid for 1000 2000 RSR md MNWR 55,000
aspen regrnentioo n 1995 (BLYM shready (HLM, EOARC)
other exs i (he besira, | maldng corsory stlies
on pablic Lands) *
a7 Populstion ertinates per | (999 1979 ODFW (RSH, BLM, £,000 Electrafishmg will-be
ODFW-identificd > MNWR) . neceisery; will noed o
resches for bas:line be scheduied during
monitoring. periods of low stres o
fsh. Actual year sy by
dependan opon of imatic
conditions. .
1.A.8 2nd S.2.1 Survey Sanll Cresk 1997 1998 ODFW wd RSR (BLM, | S1,00
Rerervots, Threemile MNWR) !
Regervow, md Soamile-
Reservoir for foh -
proence,
).2.8 Asges reservol m 1997 1998 ODFW, USF\YS aad -
1.7 for effoctivensss a1 RSR
refogin
ta9 Conticoe moni'oring for | 1995 ongomg BLM 58,000 (annval)
qpanian, fish/aquasc
hebital, snd wuer
quatity far Sooth Stecedt ~
AMP,
l.alD Develop imd implement 1008 angoing ence devdoped | BRSR (BLM, ODFW) 55,000 (p= monitoring Some dats collected for
monitofing plan for y&ar, cxpocied nol (o be Southr Steens AMP
nparian, fish/aquatic cvery yoir) MONITUTIAR My
habitsl, and water proclude need for RSA
qaality for RSEL moaitoring where BLM
and RSR ftream reacha
e mdjacend.
lall Develop mnd implament | 1999 (Development) Ongoizg BLM, RSR, USFWS, 57,000 (per menitoring | Changes in spocies
monitoring phen for 200 (Irsplemcat) ODFW year, opected pot tobe | abundince, age elemy
cffcotivencss of cvery year) strachure, end
mansgoment of specict distribetion are not
objective i1 nchicved,
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- Summary of Estimated Budget Needs by Responsible Party and Year for 1998 through 2001.
This is a gross estimate. -Dollars represent costs associated with purchases s well as labor.
Dollars do not represent overhead. Responsible parties arc those identified in the above
schedule. Amounts are split among parties where more than one were identified. When more
than one year were identified, amounts were spread across years, unlcss it was for a project, in
which case the completion year was used. Cost share and coordination opportunities may result
in redistribution or reductions in costs to individual parties.

Responsible Party 1997 1998 1999 2000 2001
BLM $48,000 | $57,000 | $13,000 | $15,000 | $15,000
RSR 12,500 | 24,000 6,000 4,000 1,000
ODFW 13000 so000| 6000| 1,000! 6,000
MNWR 12,500 1,000 . 2,000

TOTAL $91,000 [ $87,000 | $25,000 [ $22,000 | $22,000

B
1
|
1
1
1
1
1
1
|
1

77 4 9164700487 ON/80:91 LS/P1:91 0.1 Ti(Tdd) 6926 ZL8 €05 LVLIGVH ..’3':11'101]‘#1 P{OHH-

TEE T E e



7.CATLOW REDBAND TROUT HABITAT
“-IN:EAST: CATLOW VALLEY e
e () AT R E
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L) kL
! M Catlow redband trout (current)

Catlow Streams
/A\// Other Streams

!' %Cat[ow redband trout (historic)*

oy

j_
G e ol

No wamiaty s meds by the BLM far
ey dhe daca lor purpaves not *OURING YEAMS OF WIGH AUN-OFF. HISTORIC MABITAT
el b7l BLM MAY MAVE [NCLUBED DITCIIGS AND YYATERWAYS It THE

LOWER VALLEY YO A MIXING T
7123137 Burne Olairicy CIS L AREA IN THE GARRISON LAKES.
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- L .CURRENT CATLOW TUI CHUB HABITAT |
.. IN EAST CATLOW VALLEY* ' BT

Catlow tul chub °
, Catlow Streams
© /N\/.Other Streams
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No wamanty I« made by tha BLM for “OUNING YEARS OF HIGH RUN-OFF. CURRENT HABITAT WOULD (NCLUOE DITCHES
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EASTSIDE CATLOW STREAMS
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Amendment to the
Catlow Redband Trout and Cadow Tui Chub
Conservation Agreement and Strategy

Ba¢kground: )
The original Catlow Redband Trout and Catlow "T'ui Chub Conscrvation Agreement and Strategy
(Conservation Agreement) was signed by Roaring Springs Ranch, U.S. Fish and Wildlife Service
- (USFWS), U.S. Bureau of Land Management (BLM), and Oregon Department of Fish and
Wildlife, by August 27, 1997. The Conservation Agreement’s duration was five years, or August
27, 2002.

Of major importance to the Couservation Agreemient signatories wis “shared benefits” between
private and public resources. Shared benefits have been achieved, under the Conservation
Agreement, with a carefu) balance of grazing management and habitat restoration activities on
Roaring Springs Ranch, and BLM and USFWS lands. Under the Cooperative Agreement,
USFWS’ Malhuer National Wildlifc Refuge (Refuge) committed to providing pastures for five
complete seasons of livestock grazing by Roaring Springs Ranch. The allowed period of use on
the Refuge is September 1 through the following January 31. Grass cuttings, beginning August
10, are required for Refuge pastures.

Only four full seasons of Roaring Springs Ranch use on the Refuge will have occurred prior to
the completion of the five year Conservation Agreement. During the 2002 annual Conservation
Agreement meeting, all parties verbally agreed to cxtend the duration of the Conservation
Agreement, thereby allowing the fifth year of agreed-upon “shared benefits” grazing by Roaring
Springs Ranch on Refuge pastures.

Amendment to the Conservation Agreement: -

The signatories of the Conscrvation Agreement propose (0 extend the duration of the
Conservation Agreement, from August 27, 2002, until January 31, 2003. The main purpose of
the amendment is to complete the fifth year of “shared benefits” management of private and
public lands within the Conservation Agreement. The amendment will allow Roaring Springs
Ranch 1o use irrigated meadow pastures during the 2002-2003 Refuge grazing season. Specific
dates and actions of importance include iniliation of grass cutting in irrigated meadow pastures
starting August 10, 2002, and approximately 10,000 AUM’s of livestock use of irrigated
meadows between Scptember |, 2002, and January 31, 2003. No additional actions by any
Conservation Agreement parly are required under this proposed Conservation Agreement
amendment.

As documented during the 2002 annual Conservation Agreement meeting, all parties agreed that
the Conservation Agreeiment was u beneficial action. The partics detennined that additional
discussions, associated with a longer-term renewal of the Conservation Agreement, should
continue between signing of this amendment and the end of the Conservation Agrc:cmcm
extension, on January 31, 2003. :
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Rob Sanders 2
RSG Forest Products
985 NW 2nd Street
Kalama, WA 98625

Stacy Davies

‘Roaring Springs Ranch
HC 72 Box 50
Frenchglen, OR 97736

Chad Karges

Malheur National Wildlife Refuge

HC 72 Box 245
Princeton, OR 97721

Cindy Weston

Bums BLM

HC 74-12533 Hwy 20 West
Hines, OR 97738

Chip Dale

Oregon Department of Fish and Wildlife

61374 Parrell Rd.
Bend, OR 97702

Ray Perkins

- Oregon Department of Fish and Wildlife

Ontario Field Station
3814 Clark Blvd
Ontario, OR 97914
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Here is the signed amendment to the Catlow Yalley Fishes Conservation Agreement. Thanks for

ntion to this issue,

Ddug You
USFWS



Recreation Flow Requirement Methodology
For Home Creek, Tributary to Garrison Lake,
Harney County, Oregon

The following description identifies the flow requirements for the recreational uses of
Home Creek in accordance with the provisions of Oregon Administrative Rules (OAR)
736-060-0015, Recreation Flow Requirement Methodology administered by the Oregon
Parks and Recreation Department (OPRD). This information is in support of OPRD's
application dated October 17, 2000, for instream water rights in Home Creek for the
benefit of public recreation and scenic attraction.

Recreational Use: Scenic attraction/aesthetics, hiking, camping, fishing, wildlife
viewing and nature study/interpretation. Home Creek drains the southwestern flank of
Steens Mountain in Oregon'’s high desert, Basin and Range Province. (Map 1). Home
Creek is the centerpiece of the 20,699 acre Home Creek unit of the Steens Mountain
Wildermess Area designated by Congress in October 2000. (Map 2). Whether from the
vantage point of canyon rim, creek side, or the talus slopes and basalt outcrops in
between, Home Creek canyon offers the visitor spectacular high desert scenery,
impressive geology, viewable fish and wildlife, diverse plant communities and living
natural history.

For those that prefer to look inside while outside, there is remoteness, solitude,
isolation, tranquility, closeness to nature and spirit liberating space in this challenging
and pristine environment. In the midst of this stunning and arid landscape, Home Creek
is the dynamic focus, the crux of the canyon, and it guides one's eye, spirit and
imagination around each bend, over each rock and across the span of time and space.

Home Creek is a narrow, boulder strewn, high gradient, pool and drop, perennial
stream, arising on the southwestern flank of Steens Mountain at an elevation of about
7,400 feet. From its headwaters, Home Creek flows about 20 miles northwestward to
the Catlow Valley, slicing through the Catlow Rim about 23 miles south of Frenchglen.
The steep gradient (average 140 foot drop per mile) and rock filled channel generate
continuous white water that provides a striking contrast to the brown-gray-black basalt
canyon walls and the green riparian vegetation. In autumn, streamside vegetation turns
various shades of yellow and red enhancing this contrast.
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ikers at the base of the outcrop on the extreme left.
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Where Home Creek breaches the Catlow Rim, the canyon measures about one mile
across from rim to rim and about 1,400 feet from top to bottom. Looking west from the
mouth of Home Creek canyon, one views the Catlow Valley, now arid rangeland, or
pastureland where irrigation can be applied. To the east, the land slopes upward for
another 14 miles traveling through several vegetation zones and a variety of habitats
before reaching elevations of about 7,700 feet along the southern summit of Steens
Mountain. Whether in the canyon bottom or upland areas, the visitor is constantly
reminded of the impressive scope, scale and biological diversity of the area.

In short, Congressional designation of the area as wilderness reinforces that the highest
and best use of the area is the preservation of its natural features, systems and
functions, including the creek’'s hydrology. The flows protected by the requested
instream water right will help maintain the outstanding and unique wilderness resources
of Home Creek.

Time period of Use: Year-round. Home Creek is accessible and used in all seasons.

Stream flow supporting recreational use: Flows are in cubic feet per second.

JAN | FEB [ MAR | APR | MAY | JUN | JUL | AUG | SEP | OCT | NOV | DEC

4 7 17 36 63 31 8 4 4 4 3 3

These flows represent 50 percent exceedence values for each month based on
calculations conforming to standards and procedures used by the Water Resources
Department for estimating flows on ungaged streams.

Location of use: The specified flows are requested to be maintained in Home Creek
from Upper Crossing in the SE % of the NW % of Section 24, Township 35 South,
Range 32 2 East, Willamette Meridian, Harney County; ---

downstream to the intersection of Home Creek with the Steens Mountain Wilderness
Area boundary being the west quarter section line of the SE % of the NE % of Section
10, Township 35 South, Range 32 East, Willamette Meridian, in Harney County.

Experience setting: Visitors to the above-described area can expect an experience at
the semi-primitive to primitive end of the Recreational Opportunity Spectrum (ROS).
(ROS Users Guide, United States Department of Agriculture, Forest Service). A
primitive road crosses the proposed reach at Upper Crossing and again about two miles
downstream at Lower Crossing. Though this reach of stream traverses some private
lands, it qualifies as semi-primitive, motorized (in the vicinity of the two road crossings)
and semi-primitive, non-motorized for a portion of the two-mile reach between these
crossings. This reach of stream offers moderate to high probability of experiencing
isolation from the sights and sounds of humans, independence, closeness to nature,
tranquility, and the need for self-reliance in an environment that offers challenge and
risk.



From Lower Crossing downstream to State Highway 205, Home Creek flows about
seven miles in an increasingly deep gorge. This reach of stream provides a primitive
experience characterized by extreme high probability of isolation from the sights and
sounds of humans, independence, closeness to nature, tranquility and need for self-
reliance in an environment that offers a high degree of challenge and risk.

The lower five miles of the subject reach is within the boundaries of the Steens
Mountain Wilderness Area. Land ownership in this reach is predominantly Bureau of
Land Management. Management is designed to preserve and protect the natural
resource features, values and functions of the lands within this wilderness area.

The 1994-1999 Statewide Comprehensive Outdoor Recreation Plan (SCORP) surveyed
recreationists to learn more about the recreation settings they used and the recreation
settings they preferred. The SCORP analysis found that recreationists tend to prefer
recreational settings that are more natural or primitive than the ones they use. This is
especially true for outdoor activities that focus on and draw from the natural resource
land base. Hunting, fishing, nature study, wildlife observation, hiking, tent camping,
backpacking, and climbing are some examples.

There are various reasons for the disparity between settings used and those preferred.
Perhaps the most important reason is the dwindling availability and protection of
resource lands of adequate areal extent that provide the primitive settings desired. The
table below shows uses and preferences for Primitive and Semi-primitive ROS settings
from the 1994-1999 SCORP for three categories of activities that are common on Home
Creek.

Activity ROS Setting Type
Primitive Semi-primitive
Used Preferred Used Preferred

Bank Fishing 10.1% 20.5% 15.1% 26.2%
Nature study - wildlife 8.3% 25.2% 30.1% 40.3%
viewing

Hiking — backpacking 23.3% 37.1% 34.2% 36.2%
trails

Source: 1994-1999 Statewide Comprehensive Outdoor Recreation Plan, OPRD, page I11-16.

Protecting the flow regime in Home Creek through instream water rights will help
preserve the integrity of the primitive/semi-primitive (wilderness) character of the area
thereby addressing the public preference to have and recreate in such settings.

Amount of recreational use: Recreational use data are not available for Home Creek.
Overall, recreation use levels in the area are low when compared to use levels
elsewhere on Steens Mountain i.e. Fish Lake campground, Kiger Gorge overlook, Big
Indian Gorge overlook, Steens Mountain summit.

There are no designated or developed recreation facilities on Home Creek. Use is
dispersed and unmonitored. Administered by the BLM, the Home Creek drainage was
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eagles, prairie falcons and long-eared owls. Threemile Creek drainage is documented
habitat for sage grouse. Several lek sites (traditional sage grouse mating strut areas)
have been identified in the creek’s drainage area. (Map 5). Watching the sage grouse
mating ritual is a special attraction for birders.

Competing uses: There are no known diversions, dams, consumptive rights or
competing uses for the flows in Threemile Creek in the reach proposed for instream
water rights. A search of 13 sections in two townships in the Platcard report on the
Water Resources Department's web site (www.wrd.state.or.us) yielded no record of
water rights in or upstream of the proposed protected reach. The sections queried
include:

Township 35 South, Range 32 East: Sections 24, 25

Township 35 South, Range 32 2 East: Sections 19, 20, 21, 22, 27, 28, 29, 30, 33, 34,
35

Institutional constraints:

Recreation use permits: Lands bordering Threemile Creek are largely federal lands
managed by the Bureau of Land Management. The BLM requires special recreation
use permits for commercial guide services, group events or competitive events utilizing
public lands in the Threemile Creek drainage. Existing commercial use permits (i.e.
hunting and fishing guides) issued by the BLM do permit use in the Threemile Creek
drainage. The BLM indicates that no commercial use permit currently administered
specifies Threemile Creek as the predominant area of use. (Personal communication
with Mark Sherbourne, Burns District BLM, January 9, 2002).

Fishing regulations: The 2002 Oregon Sport Fishing Regulations, Oregon Department
of Fish and Wildlife, include Threemile Creek in the Southeast Corner of the Southeast
Zone of Oregon. Trout fishing is closed year-round on Threemile Creek due to low
numbers of fish in the stream. Nothing in the regulations suggests the regulations will
constrain the requested instream flows. Protection of the flows in Threemile Creek via
an instream water right will help maintain natural flows and habitat critical to survival of
fish in Threemile Creek.
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Institutional constraints:

Recreation use permits: Lands bordering Home Creek are largely federal lands
managed by the Bureau of Land Management. The BLM requires special recreation
use permits for commercial guide services, group events or competitive events utilizing
public lands in the Home Creek drainage. Existing commercial use permits (i.e. hunting
and fishing guides) issued by the BLM do permit use in the Home Creek drainage. The
BLM indicates that no commercial use permit currently administered specifies Home
Creek as the predominant area of use. (Personal communication with Mark
Sherbourne, Burns District BLM, January 9, 2002).

Fishing requlations: The 2002 Oregon Sport Fishing Regulations, Oregon Department
of Fish and Wildlife, include Home Creek in the Southeast Corner of the Southeast
Zone of Oregon. Trout fishing is open all year on Home Creek. Nothing in the
regulations indicates they would constrain the requested instream flows.

Dam releases: There are no dams that regulate or affect flows in Home Creek. There
may be small livestock impoundments in the headwater areas of Home Creek but these
are small volume, usually holding less than an acre-foot of water and are of no
measurable impact on flows in the creek.

Minimum perennial streamflows /instream water rights: There are no minimum
perennial streamflows or other instream water rights on Home Creek.

Court decisions: There are no known court decisions that present an institutional
constraint on instream water rights for Home Creek.

Standards contained in OAR 690-077-0045: Not applicable. WRD repealed this rule in
August 1992,

Acknowledged comprehensive land use plan of local government: The Home Creek
drainage is zoned EFRU-1 (exclusive farm and range use, 160 acre minimum) in the
Harney County Comprehensive Land Use Plan. Nothing in this zone affects the
establishment of instream water rights. (Personal communication with Richard
Jennings, Planning Director, Harney County Planning Department, January 10, 2002.)
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JOHN A. KITZHABER, M.D.

GOVERNOR

June 14, 2001

Paul Cleary, Director

Water Resources Department
Commerce Building

158 12" St. NE

Salem, OR 97301

Dear Paul:

As you consider the application by Oregon Parks and Recreation Department (OPRD) for
instream water rights on Home Creek and on Threemile Creek in the Malheur Lake
Basin, I ask that you accord a high level of importance to the recreational, wildlife and
scenic values that will be served by these rights.

The application by OPRD furthers an agreement by the broad range of interests that
participated last year in the drafting of the Steens Mountain Cooperative Management
and Protection Act of 2000. I believe that the Steens legislation created a welcome
balance between the ranching and the recreational and scenic values of the lands and
waters surrounding Steens Mountain. The extensive input from the local ranching
community, among others, led to the provision of an instream water right to protect these
scenic and recreational values. The collaborative effort drew strong support from
Oregon’s congressional delegation and from my office for such an instream water right to
be protectable under Oregon law. At the time, this water right was agreed upon as the
most effective means short of a Wild and Scenic River designation to protect instream
flows through the Steens wilderness area. The values found in Home and Threemile
Creeks made it essential for OPRD to submit this application for an instream right, and to
do so in a way that would ensure that the natural hydrograph and its benefits be

preserved.

I am also hopeful that this instream right will help advance the conservation of Catlow
redband trout and tui chub. These species have been the target of protection efforts for a
number of years. Cooperation between local ranching interests, the conservation
community, the State of Oregon and federal agencies led to a Conservation Agreement in
1997 designed to protect these fish. To see the same type of cooperative approach to
conserving species adopted in the Steens legislation heartened me greatly. Though this

approach takes more work, it

creates real and working solutions.

RECEIVED
JUN 2 0 2001

WATER RESOURCES D
SALEM, OREGON ST

STATE CAPITOL, SALEM 97301-4047 (503) 378-3111 FAX (503) 378-4B63 TTY (503) 378-4859

WWW.GOVERNOR.STATE.OR.US



Paul Cleary, Director
June 14, 2001
Page 2

Preserving the natural flow regime in Home Creek and Threemile Creek will provide not
only water quality and fish habitat benefits, but will serve to protect the recreational
values that are at the center of the Steens legislation. Because of this, these applications
have my highest level of support.

Thank you for working on the difficult task of balancing beneficial uses of Oregon’s
increasingly scarce water resource.

Si ely,

John AlKitzhaber, M.D.

JAK/NR/sm



Water Resources Department
Commerce Building

158 12th Street NE

Salem, OR 97301-4172

(503) 378-3739

FAX (503) 378-8130

www.wrd.state.or.us

VIA MAIL

QOctober 24, 2002

Michael Carrier

Director

Parks and Recreation Department
1115 Commercial St. NE

Salem, OR 97301-1002

RE: Water Right Applications IS 64562 and IS 84563 in the Name of the Parks and
Recreation Department

Dear Mr. Carrier:

Thank you for your letter of October 22, 2002, in which you requested the Oregon Water
Resources Department place the above-captioned applications on hold while the
participants seek settlement opportunities. Accordingly, the applications will be placed
on hold until January 22, 2003.

Sincerely,

W /t{
ceeler

Renee Moulun

Protest Program Coordinator
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October 22, 2002

Renee Moulun

Water Resources Department
158 12 StNE

Salem OR 97310

RE: Instream Water Right Applications IS 84562 and IS 84563

Dear Ms. Moulun:

Several parties protested the proposed final orders on the above referenced applications
by the August 9, 2002 deadline. The parties have agreed to meet on November 4, 2002 to
discuss resolution of these protests. We request the Water Resources Department place

these applications on administrative hold to allow adequate time for the parties to seck
settlement opportunities.

Sincerely,
7”(!«4@?{ am <
Michael Carrier

Director

Q:\Instream Water Rights\Letter 1o Renee Moulun re Administrative Hold 10_22_2002.doc
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United States Department of the Interior RECEIVED

e 0N 5 72nn?
BUREAU OF LAND MANAGEMENT AUG 0 o 200¢
Burns District Office WATER RESUURGES DEPT
28910 Hwy 20 West SALEM, OREGON e
Hines, Oregon 97738
or020mb@or.blm.gov
www.or.blm.gov/Burns/

IN REPLY REFER TO:

AUG -1 2002

7250(020)

Water Resources Department
158 12" Street, NE
Salem, Oregon 97310

Dear Sir:

The Burns District, Bureau of Land Management (BLM) requests standing in two proposed final
orders, application numbers IS 84562 and IS 84563 for Home Creek and Threemile Creek,
tributaries to Catlow Valley. The BLM supports the proposed final orders as issued because they
would positively affect wilderness values, population viability of the Catlow redband trout and
Catlow tui chub, implementation of the Catlow Redband Trout and Catlow Tui Chub
Conservation Agreement (Catlow CA), and water quality in Home Creek.

Portions of both Home Creek and Threemile Creek flow through BLM land and are within
wilderness, as designated by the Steens Mountain Cooperative Management and Protection Act
0f2000. Retaining natural flows in Home and Threemile Creeks would enhance wilderness,
scenic, and recreational values. Alteration of the natural flow regime may reduce the wilderness,
scenic, and recreational values.

Home Creek and Threemile Creek contain Catlow redband trout and Catlow tui chub, which are
both State sensitive and BLM Special Status species. The Home and Threemile Creek
watersheds are located within the area covered by the Catlow CA, which was signed in August
of 1997 by Oregon Department of Fish and Wildlife, U.S. Fish and Wildlife Service, Malheur
National Wildlife Refuge, Bureau of Land Management, and Roaring Springs Ranch, Inc.



A

(3]

One of the primary goals of the conservation agreement is "to have the species occupy at least
80 percent of its historic range within each of the historic stream drainages." These historic
drainages include Home and Threemile Creeks, and maintaining natural flows increases the
likelihood that the fish can access and populate their historic range. Great Basin redband trout,
which include the Catlow redband trout, were petitioned for listing as threatened under the
Endangered Species Act (ESA) in September of 1997. In March of 2000, the U.S. Fish and
Wildlife Service issued a finding on the petition of not warranted for listing, with the Catlow CA
restoration efforts described as a major contributor leading to a reduction in threats to redband
trout. The BLM is concerned about the possibility of Great Basin redband trout becoming listed
under the ESA because of the impact on management of public land. Retention of a natural flow
regime in these streams will benefit redband trout and tui chub, and support the goals and
objectives of the Catlow CA. Any reduction or alteration of natural flow may negate some of the
benefits realized thus far in the implementation of the Catlow CA.

Home Creek, from mouth to headwaters, is on the Oregon Department of Environmental Quality
303(d) list for temperature. Maintaining a natural flow regime would maintain or increase
riparian vegetation and maintain stream channels, which may help improve stream temperature.
Reduction or alteration of natural flow may exacerbate the temperature problems.

[ certify to the best of my knowledge that the information provided is accurate, true, and correct.
[f you have any questions about the information provided or require additional information,
please contact Cindy Weston at (541) 573-4418.

Sincerely, »#
Q RECEIVED
e A& .
— 9 20U
oA _/{4-’/'“'1/&4. ‘L:(r W&_,_ AUG 0 2 200
Thomas H. Dyer WAT%F*A LE[‘;&L-E)H %GBIITJ-L:P:_
District Manager ' )

cC: Cindy Weston, Burns District BLM
Darren Brumback, Burns District BLM
Andrews Resource Area Field Manager
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JUL 2 2 2002 Portland, OR 97207

WATER RESOURCES DEPT, (503) 872-5255
SALEM, OREGON FAX (503) 872-5269
TTY (503) 872-5259

Dwight French Internet WWW:http//www.dfw.state.or.us/

Water Resources Department OREGON
158 12" Street NE
Salem, OR 97310-0210 T g

Flsh & Wildlifa

July 15, 2002

Re: Oregon Department of Parks and Recreation’s application IS-84562 for a new in-
stream water right on Home Creek, Tributary to Catlow Valley

Dear Mr. French:

The Oregon Department of Fish and Wildlife (ODFW) supports the proposed final order
for application 1S-84562 and requests standing to participate in any settlement or
contested case proceedings. The $50.00 fee for requesting standing is enclosed. Although
the in-stream water right is being requested for “recreation and scenic attraction”
protecting in-stream flows in Home Creek will help support some of the more health
populations of redband trout in the area.

ODFW is the State of Oregon’s agency charged with protecting fish and wildlife in
Oregon (ORS 496.012) and, therefore, has a public interest in the final resolution of the
in-stream water right application.

Sincw
Rick Kepler

Water Program Manager, Habitat Division
Phone: (503) 872-5255 ext. 5426

Enclosure: $50.00 check for fee
Cc:  Steve Brutscher, Oregon Parks and Recreation Department

Bob Hooton — ODFW High Desert Region (Bend)
Ray Perkins — ODFW High Desert Region (Ontario)

W
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) WATER RESOURCES DEPT
Attorney at Law R e GREGON

548 S.E. Jackson

Suite #7
P.0. Box 2456 (541) 957-5900
Roseburg, Oregon 97470 FAX (541) 957-5923

August 8, 2002

Via Federal Express

Dwight French, Acting Administrator
Water Rights and Adjudications Division
Oregon Water Resources Department

158 12th Street NE

Salem, OR 97310

Re: Protest of Harney County to the Proposed Final Order for
Instream Water Rights Application No. 84562

Dear Mr. French:

The Harney County Court, on behalf of the citizens of Harney
County, presents this protest of the Oregon State Parks and
Recreation ("OSPR") application (application No. IS 84562) for an
instream water right on Home Creek. Because the instream right
may affect land use within Harney County, the County has a strong
interest in the Water Resources Department’s (the "WRD" or
"Department") review of this matter. Harney County therefore
submits this protest to the Department’s Proposed Final Order
("PFO") of application No. IS 84562.

The name of the protestant is Harney County. Its address is
450 N. Buena Vista, Burns, Oregon 97720. Attorney Ronald S.
Yockim is the contact person at P.0. Box 2456, Roseburg, Oregon,
(541-957-5900) . All formal correspondence regarding the protest
should be sent to Harney County with a copy to Mr. Yockim. Any
questions or comments on technical or policy matters should be
addressed to Mr. Yockim.

A detailed description of how the PFO would impair Harney
County’s interest and how it is otherwise deficient is provided
below, along with citations to legal authority supporting Harney
County’s position.

Al BACKGROUND .
The Home Creek is a high desert stream extending

approximately 20 miles and terminating into the desert. Of these
20 miles OSPR requests an instream right for essentially all of
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the flow of the stream (See OWRD Water Availability Table in the

application file).

2. There are no anadromous fish species in the reach of

Home Creek for which OSPR seeks an instream water right.

The

stream is currently closed to fishing by Oregon Department of
Fish & Wildlife and no recreational fisheries occur along this

stream.

3. Home Creek extends through both private and federal land
with ownership being approximately equally divided. This reach

is not designated as a state scenic waterway.

4. The OSPR has not completed a recreation analysis for the
stream. (See "Recreation Flow Requirement Methodology for Home
Creek, Tributary to Garrison Lake, Harney County, Oregon'
hereinafter referred to as "Recreation Flow Methodology", p. 6).

5. Absent a recreational use analysis, the OSPR is unable
to determine the amount of recreation use as per OAR 736-060-
0010(11) but acknowledges that recreational use levels in the

area are low (id. p. 6) .

6. The OSPR acknowledges that there are no designated
recreation facilities within the proposed instream reach (id. p.

6) .

7. The OSPR notes that Home Creek is the centerpiece of the
Home Creek Unit of the Steens Mountain Wilderness Area (id. p.
1); however, it fails to note that the majority of the proposed

instream flow reach is outside the wilderness and is on

private

property. (See Burns District Andrews/Steens Resource Management

Plan Scoping Map) .

8. The Recreation Flow Methodology report is incomplete and
references the attributes of Threemile Creek rather than Home

Creek (See id. pp. 7 - 10).

9. The description of recreation use within the Recreation
Flow Methodology does not identify where in the instream reach

the recreational use occurs (See OAR 736-060-0010(14)) .
report only describes the location in general terms and
to indicate that use is outside the stream area.

The
appears

10. The Recreation Flow Methodology does not describe where
the aesthetic attributes are encountered by the recreational
users (See OAR 736-060-0010(13) & (14)). The report only
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describes the attributes and usage of Home Creek in general non-
site specific terms.

11. The Recreation Flow Methodology does not identify the
flow or water level needed to accommodate the predominant
recreational use during the specific months (See OAR 736-060-
0015{(1)) :

12. The Recreation Flow Methodology states the scenic
attraction associated with Home Creek’s water flows is the
primitive/semi-primitive character of the area (id. p. 5 & 6);
that it is a narrow, boulder strewn, high gradient, poecl and
drop, perennial stream (id. p. 1); and, that the steep gradient
and rock filled channel generate continuous white water (id. p.
)

13. On June 28, 2002, the Department published a PFO
concluding that the proposed use would not injure existing water
rights and that it is consistent with the public interest. The
PFO recommends approval of the application. For the reasons
stated below, Harney County respectfully disagrees with the
Department’s conclusions and protests that the PFO is technically
flawed and fails to establish the statutory presumption that the
proposed use will not impair the public interest.

B SPECIFIC OBJECTIONS.

1L, The Application and Proposed Final Order are Incomplete
and Deficient.

(a) The PFO states the proposed instream water right is for
the purpose of recreation and scenic attraction. However, the
Recreation Flow Methodology for Home Creek only quantifies the
flow requirements for undocumented recreational use which is
acknowledged to be low.

(b) The recreation flow report addresses scenic attractions
within the Home Creek unit of the Steens Mountain Wilderness, but
does not identify the location of the aesthetic wvalues in this
stretch or that portion of the requested stream reach that lies
outside the wilderness.

(c) The PFO is inadequate because it does not explain oxr
relate the flows requested to the recreation or scenic values
within this stretch. An instream water right cannot be granted
when there is no stated public purpose for it. 1In this case, the
scenic values are listed as "spectacular high desert scenery,
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impressive geology, viewable fish and wildlife, diverse plant
communities and living natural history" (p.1l). Nowhere is there
a description of how these values relate to the requested
instream flows.

(d) OSPR’s application fails to include essential
information required by the Division 77 rules including: (1)
identification of affected local governments and copies of
letters notifying these governments of the intent to file
application, OAR 690-77-020(4(j); (2) that the Oregon Department
of Fish & Wildlife and Department of Environmental Quality were
notified of the proposed application prior to the submission of
the application (OAR 690-077-0020(2) & (4) (h)); and, (3) the
application fails to identify compliance with the settlement
between OWRD and Water for Life relative to instream water
rights.

(e) The application and PFO do not provide documentary
evidence that the flows are the minimum amount necessary to
support the recreation use (undocumented use) and scenic
attributes (ORS 537.332(2)).

Without the information referenced in a through e above, the
application is incomplete. Under the applicable rules when the
application was filed, the Department had no choice but to remand
the application to OSPR (OAR 690-77-027(1)). Notwithstanding the
lack of authority to process the incomplete application, the OWRD
now proposes to approve an incomplete application. The only cure
for this defect is to return the application to OSPR for the
filing of a complete application.

25 The Public Interest Presumption is not Established.

(a) There is No Evidence that the Proposed Use Complies
with the State Agency Agreement for Land Use.

There is no evidence of any kind in the WRD file that Harney
County was ever notified of this application. Significantly,
there is no land use compatibility statement in the file. The
water right cannot be granted unless the requirements of OAR 690,
Division 5 are met.

(b) Public Interest Balance.
The public interest provisions of ORS 537.153(2) and OAR

690-77-033 (1) require a balancing of public interest. 1In this
case the allocation of 100% of the water for instream recreation
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and aesthetic values does not represent the balancing of public
interest, especially where there are other applications pending.
These other applications provide a context for achieving the
balance.

3. The Proposed Use Cannot Be Found to be in the Public
Interest Based on the Existing Record.

Under OAR 690-77-037(2), if the public interest presumption
is rebutted, then the WRD must determine whether the proposed use
will impair or be detrimental to the public interest considering
the factors listed in ORS 537.170(8) to insure an equitable
allocation of water between instream and other uses of the water.
Rather than doing this, the PFO simply concludes that the
proposed use is consistent with the public interest. ORS
537.170(8). The PFO conclusions are not justified based on the
record before the Department.

The management objectives necessary to support the
identified recreation and scenic values are not at all clear.
Further, the PFO does not address what flows are necessary or how
they were quantified. The PFO, at a minimum, must address how the
proposed flows actually achieve the management objectives
contained in the applications.

The public interest determination should consider the
following uses that the proposed use would impair: 1) "the
maximum economic development of the waters involved," ORS
537.170(8) (b) ; and, 2) "the prevention of wasteful, uneconomic,
impracticable or unreasonable use of the waters involved," ORS
537.170(8) (e) .

4, Fish Flows Not Within OSPR Authority.

The PFO does not address the interrelationship between the
requested fish habitat flows and the requested recreation flows.
The assumption is made that they are consistent; however, this is
not necessarily true. It is of particular note that the Oregon
Department of Fish & Wildlife has not applied for fisheries flows
and has closed this stream to fishing. It is not within OSPR’s
authority to request instream flows for fisheries purposes.

Because the proposed use impairs the public interest
according to the standards described in ORS 537.170(8), the
Department is obligated to deny the application, unless it makes
specific findings that, "considering all of the public interest
factors listed in ORS 537.170(8) the issuance of an instream
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water right certificate will not impair or be detrimental to the
public interest." OAR 690-77-037(5). Given the range of public
interest factors that an instream water right would adversely
affect, as described above, such findings would be impossible to
make based on the existing record.

5. No Support Exists for OSPR's Contention that the
Requested Flows are '"Necessary."

Neither OSPR’s application nor the Department’s PFO provide
any information about how OSPR quantified the requested flows.
The methodology contains only the bare assertion that the flows
requested are the amount necessary to maintain the purposes. It
provides no support for this claim. Without support for its
numbers, OSPR has failed to make even a minimal showing that the
amount of water in its application is either "necessary" or
reasonable. Without this information, the application is
defective for seeking water not demonstrated to be in the public
interest, and the PFO is deficient for failing to identify this
flaw.

(@ CONCLUSION.

As discussed in the preceding paragraphs, application 84562
and the Department’s Proposed Final Order are defective on public
interest and technical grounds. For that reason, Harney County
urges the Department to deny the application in its current form.

Please call if you have any questions or would like to meet
with Harney County to address its concerns.

Sincerely,

Cion)

Ronald S.[ Yockim

RSY/bg

cc: Harney County
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I hereby certify that on August 8, 2002, I served a true copy
of the "Protest of Harney County to the Proposed Final Order for
Instream Water Rights Application 84562" on Oregon Department of
Parks and Recreation by depositing the same in the U.S. Mail,

postage paid, at Roseburg, Oregon, addressed as follows:

Oregon Department of Parks and Recreation
1115 Commercial Street, NE
Salem, OR 97310-1001

5@,& gL )@w/vﬁw

Barbara Griffin
Secretary to Ronald S. Yockim
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L. WATERWATCH

PROTECTING NATURAL FLOWS IN OREGON RIVERS

Messenger Delivered

August 9, 2002

Water Rights Section

Water Resources Department
158 12" Street NE

Salem, OR 97310

Re: Protest of Instream Water Right Application 84562
Home Creck, Tributary to Catlow Valley

Dear Water Rights Section:

WaterWatch of Oregon, the Oregon Natural Desert Association and Oregon Trout
strongly support the flows requested in the instream water right application submitted by
the Oregon Department of Parks and Recreation. These flows are critical to proteet scenic
and recreational values of these crecks as they flow through the Wilderness Arca
designated in the Steens Mountain Cooperative Management and Protection Act of 2000.
The instream flow requests also provides critical habitat for redband trout, a state-
sensitive species.  In addition, protection of instream [lows is necessary ensure
protection of the quality of the water flowing through these creeks.

While we fully support the adoption of this instream water right, we have some
concerns with the Proposed Final Order (PFO) as issucd. Thus, pursuant to OAR 690-77-
0043(1), ORS 537.332 el sec, ORS 537.153, WaterWatch, the Oregon Natural Desert
Association and Oregon Trout (hereinafter Protestants) [ile this protest along with the
protest fee of $200 against the PFO for Application 84563.

a. Name, address, telephone number of Protestants

WaterWatch of Oregon
213 SW Ash, Suite 208
Portland, OR 97310
(503)295-4039
contact: Karen Russell
karen@ waterwatch.org

RECEWED T

AL O a 7002 }

— e . o

WATcn HESUURCES DEP
SALEM, OREGON :

Main Office: 213 SW ASH ST. STE. 208 PORTLAND, OR 97204 TEL: 503-295-4039 FAX: 503-295-2791 Visit us at:
Field Office: 27 NORTH IVY ST. MEDFORD, OR 97501 TEL: 541-772-6116 FAX: 541-779-0791 www. waterwatch,org



Oregon Natural Desert Association
917 SW Oak Street, Suite 408
Portland, OR 97205
503.525.0193

contact: Peter M. Lacy (Mac)
lacv@onda.org

Oregon Trout

117 SW Front Ave
Portland, OR 97204
(503)222-9091

contact: Aubrey Russell
aubrey.russell @ortrout.org

b. Protestant interest/public interest statement

Protestant WaterWatch of Oregon is a non profit organization dedicated (o
promoling water policies for Oregon that provide the quality and quantity of water
necessary to support fish, wildlife, recreation, biological diversity and ecological values
of Oregon’s rivers and streams. WaterWatch has been active in streamflow protection
and restoration since its inception in 1985. WaterWatch was one of the “sponsors™ of the
Instream Water Rights Act and has been a party to numerous proceedings surrounding
the implementation of this Act. WaterWatch was involved in the proceedings Lo convert
minimum perennial streamflows in the Malhuer Lake Basin to instream walter rights and
supported a request to restrictively classily waters in the basin o protect instream [low
needs.

Protestant Oregon Natural Desert Association (ONDA) is a non-profit public
interest organization dedicated to preserving and protecting the public lands of eastern
Oregon. ONDA, s mission is Lo protect, defend, and restore forever, the health of
Oregon, s native deserts. ONDA has a long history of interest and involvement in the
management of grazing, ripanan areas, walter quality, and fish and wildlife in eastern
Orcgon, and in particular, in this basin. The members and staff of ONDA use and enjoy
the public lands, waters, and natural resources in this area for countless recreational,
scientific spiritual, educational, aesthetic, and other purposes. ONDA was onc of the
organizations deeply involved in the negotiations and drafting of the Steens Mountain
Cooperative Management and Conservation Act, which led to the request for the instream
water right at issue here. In addition, ONDA was one of the petitioners seeking listing of

the redband trout under the federal Endangered Species Act. A
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Protestant Oregon Trout is a non profit organization whose mission is o restore
wild, native fish populations and the habitat they depend on. Oregon Trout has a long-
standing interest in this basin. Home Creek is home to redband trout that were the
subject of a petition for listing under the Federal Endangered Species Act submitted by
Oregon Trout. Despite the decision not to list redband trout under the ESA, redband trout
remain an Oregon state sensitive species of particular concern to Oregon Trout and its
members. In 1990 Oregon Trout successfully petitioned the Water Resources
Commission to amend the Malheur Lake Basin Program to restrictively classily the
surface waters in the basin in order to protect instream [lows for fish in the basin. Oregon
Trout was also instrumental in the designation of the West’s first fish refuge, which
protects redband trout within the Steens Mountain Cooperative Management and
Conservation Area. Finally, Oregon Trout was active in the discussions leading up the
Steens legislation that led to the submission of this instream water right application and
the one for Home Creek.

In protesting application 84563 Protestants are representing the interests of their
organizations, their members and the general public interest in the water resources in the
basin and this state. These groups have members throughout the state who use and enjoy
the Malheur Lake Basin watershed and the Steens Wilderness Area. All of the groups’
members, board members, and staff benefit from knowing that such a resource exists
even if they have not visited the watershed. The public interest represented is
multifaceted and includes, but is not limited to:

1) The interest of protecting sufficient streamflows (both in quantity and quality)
in Home Creck necessary for public interest uses of water which include [ish
and wildlife, and the habitat necessary for fish and wildlife survival and the
recreational, scenic and aesthetic use of the area;

2) The interest in ensuring a balance between instream and out-of-stream uses in
the basin;

3) The interest in ensuring that the agency has the tools and mechanisms in place
to regulate water use in the basin and to ensure that the instream water right
will be adequately protected; and

4) The interest in ensuring that the agency implement water laws and policies in
a manner that manages and allocates the water resource in a manner Lhal
maintains the ecological integrity of the Home Creek watershed and the
Steens Wilderness Area.

C; How the action proposed in the PFO will impair or be detrimental to the
Protestants’ interest.

12 The condition of use proposed in the PFO exempting human consumption
and livestock use will impair the Protestants’ interest in ensuring that the
purposes of the instream water right are fulfilled.

The PFO proposes the following condition: “For purposes of water distribution,
this instream water right shall not have priority over human or livestock consumption.™
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This condition subordinates this instream flow request to human consumption and
livestock uses in perpetuity without any cap on the amount of the exception or any
limitations on the water uses to be given priority. The PFO fails to provide any legal or
factual justification for this condition.'

Indvidually this exception will directly lessen the amount of water available
instream to satisfy the purposes of the instream water right. Moreover, nothing in the
proposed condition addresses, much less limits, the cumulative effects of such a condition
on streamflows needed for the instream values that would be protected by the instream
water right. Such an open-ended exception could ultimately lead to a fundamental
undermining and possibly a total negation of the instream water right.

In addition, the flows proposed in the PFO are already lower than those originally
determined by the Parks Department to be necessary to for recreation and scenic
attraction values within the Steens Wilderness Area. To allow further reduction in flows
through this exception would further undermine the instream values (that also include
[ish and water quality values) and should not be allowed.

The proposed condition is also inconsistent with the very purpose of the federal
wilderness designation and the very values that the instream water right application seeks
to protect. The Steens Mountain Cooperative Management and Protection Act of 2000
protected this area for its wild and unaltered state. In negotiations on this Act [cderal
protection of streamflows was determined to not be necessary for this stream based upon
commitments [rom the state and others that an instream water right would be established
to protect the wild and unaltered nature of this stream. The very purpose of this
application is to provide long-term protection of the values that form the basis [or the
federal wilderness designation. See Letter from Governor John Kitzhaber to Mike
Carrier, Department of Parks and Recreation (September 29, 2000).

This proposed condition also runs contrary to the intent behind the Instream
Water Rights Act (ORS 537.332 to 537.360) which allowed the state (o establish
instream water rights to be held in trust for the benefit of the people of the state to
maintain water in-stream for public use. ORS 537.332(3). “Public benefit” means a
benelit that accrues to the public at large rather than to a person, a small group of persons
or to a private enterprise. ORS 537.332(4). To subordinate this instream water right to
human consumption and livestock uses would specifically benefit a person or small group
of persons to the detriment of the instrecam values that benefit the public at large. This is
not consistent with the intent of the Instream Water Rights Act.

' In the past the Department has used ORS 536.310(12) to justify this type of condition on instream water
right applications. However, this statute provides a preference for human consumption and livestock use
where there is a conflict between competing applications for water and does not address situations of

potential conflict at some nebulous future date. [n addition, even if the statute were (o mandate such an
open-ended subordination of rights (which is does not), nothing in the statute limits such a subordination to
instream water rights and every water right issued by the Department whether instream or out-of-stream
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Moreover this proposed condition is contrary to the public interest in protecting
the resource. The Commission’s statewide policies recognize the importance of
maintaining streamflows and place high priority on protecting streamflows. OAR 690-
410-030. This policy directs the state to take action to not only protect streamf{lows but
to restore streamflows in places that provide a high public benefit. /d. Adoption ol this
instream water right, without the proposed condition, is an important step toward meeting
that goal. Protection of the streamflows in the creek within this wilderness arca provides
benefits to not only the people of Oregon but to people through out the nation.

In sum, the streamflows requested by the Department of Parks are critical 1o
protect the recreational and scenic attraction values of Home Creek, water quality in the
creek and to provide habitat for redband trout. The proposed condition would undermine
these flows is not in the public interest and should be removed.

2. The flows proposed in the PFO are less than those originally requested by
the Parks Department and will impair Protestants’ interest in ensuring that
flows are sufficient to protect the scenic, recreational and fishery values of
the Creek.

The PFO notes that the original application requested flows that exceeded the
Department’s cstimated average natural flow for the creek. As a result the Parks
Department amended its request to bring the requested flows down (o the level of the
estimated average natural flow.

The Departments rules allow for instream water rights to be granted at levels
higher than the estimated average natural flow where periodic flow levels are significant
(or the public use applied for. OAR 690-77-015(4). However, it appears that the state
limited the instream water right application to the estimated average natural [low levels
without determining whether the higher flows were “significant” for the recreational and
scenic uses applied for. The reduction is flow is of even greater concern when coupled
with the proposal to subordinate these flows to livestock and human consumption use.

In addition, we are very concerned about the conclusion in the PFO that water
will still be available for storage in this stream system. Home Creck is one of the only
streams in the Catlow basin which has remained largely free of dams and which has
therefore retained its natural hydrograph and stream function. The effect of this has been
to provide an important stronghold for redbands in the basin and has retained the wild,
unaltered nature of the stream which was critical for the inclusion of this area in the
designation of this arca as wilderness by recent federal legislation.

The reduction in flows proposed for approval undermines the very values that the
Parks Department is seeking to protect and is not in the public interest. The instream
water right should be granted at levels originally requested by the Parks Department.
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d. How the PFO is in error or deficient and how to correct the alleged error or
deficiency.

The PFO is deficient for the reasons outlined above and should be amended to
climinate the open-ended exception for human and livestock consumption and to protect
streamflows at the levels originally requested by the Oregon Parks Department.

e, Any citation of legal authority supporting the protest, if known.

This protest if filed pursuant to OAR 690-77-0043(1). The legal authoritics
currently known to the Protestants as supporting this protests includes the standards and
process contained in the permitting statute (ORS 537.150 to 537.211), the Instream Water
Right Act ORS 537.332 et sec, ORS 536, OAR 690-77, OAR 690-310, OAR 690-400,
OAR 690-410, Steens Mountain Cooperative Management and Protection Act of 2000,
ORS 496.435, ORS 468B.015, ORS 468B.010 and legal authority cited elsewhere in this
protest.

I The $200 protest fee as required under ORS 536.050 has been submitted with
this protest.

Conclusion

The proposed instream water right will protect [lows needed for recreational and aesthetic
values and fish life in this creek. These values have statewide and even national
significance and streamflows are critical to the protection of these values. We strongly
support the approval of this application and urge the state not to condition the use in a
way that will undermine the very purposes of the instream right.

S?Cl}.,
]

Karcn ssell
WaterWatch
I e
Mac Lacy
Oregon Natural Desert Association

{m(rcé\f{usscll

Oregon Trout
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CERTIFICATE OF SERVICE

I certify that on 0‘1{’ day of August 2002 I submitted this Protest to the address below,
by regular mail by placing a copy in a sealed envelope, postage prepaid, addressed as
follows and depositing it in the U.S. Mail at Portland, Oregon:

Michael Carrier

Oregon Department of Parks and Recreation
1115 Commercial Street NE, Suite 1

Salem, OR 97301-1002

Dated August ] - 2002,

_ M
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Paul Cleary, Director

Water Resources Department
Commerce Building

158 12" St. NE

Salem, OR 97301

Via fax and U.S. Mail -
June 13,2001

RE: Applications INS-84562 and INS-84563

Dear Director Cleary:

Thank you for this opportunity to comment on the applications submitted by Oregon
Parks and Recreation Department for instream water rights on Home and Threemile

Creeks in Harney County.

Oregon Trout has a long-standing interest in the waters of Home and Threemile Creeks.
These Creeks are home to Redband Trout which were the subject of a petition for listing
under the federal Endangered Species Act submitted by Oregon Trout to the United
States Department of Fish and Wildlife (USFW) in 1997. Despite the non-listing
decision made by USFW, Redband Trout remain an Oregon state sensitive species of
particular concern to Oregon Trout and its members. Oregon Trout was also instrumental
in the designation of the West’s first fish refuge, which protects redband trout within the
Steens Mountain Cooperative Management and Conservation Area. Finally, Oregon
Trout was active in the discussions leading up to the Steens legislation that led to private,
federal and state agreement to pursue instream water rights on Home and Threemile

Creeks.

The importance of Home Creek in particular to Oregon Basin redband trout is not
reflected in the Division 33 reviews conducted by DEQ and ODFW. The larger context
of redband trout populations shows the critical nature of Home Creek as habitat for these
fish. United States Forest Service Fishery Biologist Phil Howell has commented that;
“The status of redbands [in the] Catlow Valley and other desert basins, is ?arlicularly
bleak. Redbands in 94% of those watersheds are classified as depressed.”

! Howell, P. 1997. Fisheries 22(3): 34-36.

To Protect and Restore Native Fish and their Ecosystems f
Historic Smith’s Block Building ® 117 S.W. Naito Parkway * Portland, Oregon 97204 * (503) 222-9091 * FAX (503) 222-9187 * www.ortrout.org ﬂa é‘



Home Creek is one of the only streams in the Catlow basin which has remained largely
free of dams and which has therefore retained its natural hydrograph and stream function.
The effect of this has been to provide an important stronghold for the redbands in the
basin. The other creeks in the basin have been assessed as having populations that are
“severely depressed and close to extinction™ (Skull Creek); “severly depressed and in
danger of extinction™ (Threemile Creek); and “severely depressed due to drought and
limited habitat™ (Rock Creek). Home Creek (“depressed but stable™) has the strongest
remaining population of redband trout, and represents the last best chance for recovery of
these fish from sensitive status rather than decline of these fish towards listing under the
state and federal ESA’s.

In addition to the benefit that they may confer on redband trout, the OPRD applications
are aimed at protecting scenic and recreational values in these two streams. These values
were discussed by representatives from the local ranching community, from the state, and
from federal agencies during a process that led to the Steens Mountain Cooperative
Management and Protection Act of 2000. While it was decided that federal Wild and
Scenic status was not necessary for the reaches of these two streams that pass through
wilderness areas, it was intended that an instream water right would be used under state
law to ensure the wild, unaltered nature of the streams. The recreational and scenic
values that this confers on users of the wilderness area are the basis for OPRD’s
application in this case.

While recreational and scenic values may be generally difficult to quantify, it is relatively
easy to document the benefits of natural, unaltered hydrologic functioning on the health
of fish populations. The recreational value to fishermen, in turn, is easily demonstrated,
especially where—as in the case of Home Creek—a stream’s population represents
(regrettably) one of the rare opportunities for fishing redbands in the vicinity. Protecting
natural flows protects this valuable recreational resource.

Oregon Trout hopes that the Department will resist any challenge to these applications
for instream water rights on Home and Threemile Creeks. |

Thank you for your consideration on this matter.

Sincerely,

Aubrey Russell
Water Policy Advocate
Oregon Trout

2 Dambacher and Stevens, ODFW Aquatic Inventory, 1996.

* Bowers and Perkins, ODFW Southeast Oregon Fish Review, 1996.
* Bowers, ODFW Southeast region stock review, 1995.

3 Bowers and Perkins, 1996.



cc: Martha Pagel
3 Stephanie Parent ‘
Bill Marlett
Karen Russell '
Rick Kepler :
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SCHWABE, WILLIAMSON & WYATT P.C. 7575

PACWEST CENTER, SUITES 1600-1900 « 1211 SOUTHWEST FIFTHAVENUE « PORTLAND, OREGON 97204-3795
TELEPHONE: 503.222.9981 « FAX: 503.786.2900 » www.schwabe.com

M:i' ATTORNEYS AT LAW

MARTHA O. PAGEL

Direct Line: Portland 503.796.2872;
Salem 503.399.7712

E-Mail: mpagel@schwabe.com

August 9, 2002

BY HAND DELIVERY

Dwight W. French

Manager, Water Rights Section
Oregon Water Resources Department
158 12th St. NE

Salem, OR 97310

Re:  Protest to Proposed Final Orders for Instream Water Right Applications
No. IS 84562 and IS 84563

Dear Mr. French:

This protest is filed on behalf of Roaring Springs Ranch, Inc. (RSR, or “protestants”),
with respect to both of the above-referenced Instream Water Right Applications. The required
fee of $200 for each protest should be deducted from the Schwabe Williamson & Wyatt
account. I will be the attorney of record for RSR in this matter.

Name of protestants

-

Roaring Springs Ranch, Inc.
N EGE m
Stacy L. Davies, Ranch Manager i U
Y
HC 72 Box 50 ﬂl. AUG 9 2002 i
Frenchglen, OR 97736 WATER RESOURCES DI rT_l
SALEM. DR

Phone: 541-495-2263
Fax: 541-495-2266
Interest in the Proposed Final Orders (PFOs)

The interests of RSR will be directly harmed if the instream PFOs are approved, as
proposed. RSR has four pending water right applications for use of waters from Home Creek,
or related tributaries: R-84576 and S-84577, requesting storage of waters from an Unnamed
Stream and Home Creek, and subsequent use of the stored water for supplemental irrigation;
and R-85167 and S-85168, requesting multi-purpose storage of waters from Home Creek at a

Portiand, Oregon Bend, Oregon Salem, Oregon Seatile, Washinglon Vancouver, Washington W C.
5032220981 5413300804 ° 5033997712 °© 2066224711  ° 360,654,751 & 5‘3;‘_'2-3;%‘?
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different location, and subsequent use of the stored water for supplemental irrigation——
Applications R-84576 and S-84577 were filed just two weeks after the Oregon Parks and
Recreation Department (OPRD) filed the two protested instream water right applications. RSR
initially attempted to file the applications prior to the filing of the instream flow applications.
However, the WRD rejected the attempted filing and requested additional information. During

the interim, between that initial attempt and the completed filing of the RSR applications, the

WRD received the instream applications from the OPRD.

The WRD’s Initial Reviews for R-84576 and S-84577 included findings that water
would be available during at least part of the requested storage season, and that the applications
could be approved. Despite these initial findings, the two applications were recently proposed
for denial, based largely on a revised finding by WRD that water is not available, as a result of
the proposed approval of the two instream water right applications. Initial Reviews have
recently been issued for R-85167 and S-85168, also proposing denial because no water will be
available if the instream water right applications are approved.

As general interests and concerns, described more fully below, protestants assert the
WRD should have rejected and refused to file the instream applications because they failed to
contain information required to support the requested flow levels. Had the applications been
rejected for such deficiencies, as were the original applications that were attempted to be filed
by RSR, then the RSR applications might very well have been senior to the instream
applications.

Having accepted the instream applications for filing, the WRD should have required
additional information to support the requested flow amounts, pursuant the applicable
administrative rules. In the absence of such information in the record, the applications and
PFOs are defective, and the proposed use must be denied. If the instream flow levels were
properly established, protestants contend that their storage and supplemental irrigation needs
could be accommodated, while still providing adequate water to meet instream flow needs for
recreational purposes.

Description of how the PFOs would impair or be detrimental to protestants’
interests.

Approval of the PFOS would impair or be detrimental to RSR’s and the public’s
interests, as set forth below: '

I The proposed allocation to instream recreational purposes will eliminate all
opportunity for future storage, without sufficient demonstration of need, and without
appropriate weighing and balancing by the WRD of competing interests in the water available
for allocation. Approval of the PFOs will result in no water being available for storage
purposes, causing direct and substantial harm to RSR.

2. The amounts proposed for approval are not the “minimum” amount needed for
the recreational objectives to be protected by the proposed instream right, as required under
ORS 537.332(2).

D
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Dwight W. French
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3. The requested instream flow levels were not determined and supported in
accordance with the requirements of the Recreation Flow Requirement Methodology prescribed
in applicable administrative rules of the OPRD. Because of this serious deficiency in the
instream applications, WRD should have refused to accept the applications for filing.

4. Even if the Recreation Flow Requirement Methodology rules were appropriately
applied, the rules are deficient in that they fail to address the requirement for identifying the
minimum amount necessary for the public recreational uses.

S: For IS 84562 (Home Creek), approximately one-half of the reach proposed for
inclusion in an instream water right is within private lands owned by RSR. Because there is no
public access to the stream in that area, and the stream itself is not navigable for public
recreation purposes, there is no basis for assertion of a public recreational interest, as required
under ORS 537.336 (3).

Description of how the PFOs are in error or deficient and how to correct the
alleged error or deficiency.

Both PFOs are in error and deficient because they fail to address the factual and legal
determinations necessary to support the establishment of an instream water right for
recreational purposes. Applicable administrative rules of the OPRD require that department to
identify, with specificity, the predominant recreational use(s) for which the instream water right
is sought, and the seasonal instream flow requirements associated with such uses. OAR 736-
060-0015(1). Pursuant to ORS 537.332(2) and OAR 690-77-0020(3), the amount of water
approved for an instream water right must be the “minimum quantity of water necessary to
support the public use requested by the agency.” The two instream water right applications
request amounts of water based merely on water availability determinations by the WRD, at a
50 percent exceedance flow level. The PFOs fail to provide any findings of fact to support a
conclusion that the amounts proposed for approval are necessary for specific recreation
purposes and consistent with the Recreation Flow Requirement Methodology, or that they
reflect the minimum amount necessary for the public recreational use, as required by statute.

Because the applications and PFOs fail to address the issue of the “minimum” amount
of water needed for the public use, and fail to demonstrate compliance with the required flow
methodology, as described above, the WRD cannot conclude that the proposed use “complies
with rules of the Water Resources Commission.” As a result, the presumption has not been
established that the proposed use will not impair or be detrimental to the public interest.

Because the proposed use described in the PFOs does not satisfy the requirements for
the public interest presumption, the WRD is required to consider the public interest review
factors listed in ORS 537.170(8). No such evaluations or findings have been made.
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For IS 84562 (Home Creek), the application and PFO are further-deficient-because——

approximately one-half of the stream reach proposed for an instream water right is surrounded
by private land, owned by RSR. Pursuant to ORS 537.336(2), an instream right for recreation
purposes may be requested only upon waters “in which there are public uses relating to
recreation and scenic attraction.” No such uses are available in the absence of access to the

stream reach by land or water.

These errors and deficiencies should be corrected by issuing a final order denying the
proposed uses.

Citation of Legal Authority

ORS 537.332(2), defining “instream flow” as the minimum amount of water necessary
for the public use.

ORS 537.336(3), providing that instream water rights may be requested by the Parks
and Recreation Department on waters of this state “in which there are public uses relating to
recreation and scenic attraction.”

OAR 690-77-0020, requiring applications for instream water rights to be based upon
methods of determining instream flow that have been approved by administrative rules of the
applicant agency.

OAR 736-060-0015, describing the Recreation Flow Requirement Methodology to be
utilized by the OPRD in developing applications for instream water rights. (Protestants note
that the rules were adopted prior to, and have not been modified since, enactment by the
Legislative Assembly of ORS 537.332(2), requiring instream flows to be set at the minimum
amount of water necessary for the public use.)

OAR 690-77-0033, providing that an application is entitled to a presumption that it will
not impair or be detrimental to the public interest only when four conditions are met, including
a condition that the proposed use be consistent with the rules of the Water Resources
Commission.

OAR 690-77-0037, requiring consideration of various factors, including economic
development, in order to determine whether the proposed use will impair or be detrimental to
the public interest, when the public interest presumption is not otherwise met.

Conclusion

This protest is filed on the basis of significant errors and deficiencies in the applications
and PFOs for instream water rights that should lead to denial of the proposed uses. If the
Director of WRD decides to schedule a contested case hearing on the matter, RSR would
expect to participate as a party in any such proceeding, and would consider participation in
alternative dispute resolution efforts. We believe adequate water is available within the Home

D
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Creek sub-basin to provide for both public recreational uses and additional storage as requested
by RSR.

Sincerely,
%/MAM%@LL
Martha O. Pagel
MOP:mca

cc: Stacy Davies, Roaring Springs Ranch
Michael Carrier, Oregon Parks and Recreation Department
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Oregon Water Resources Department
Water Rights/Adjudication Section

Application Number: IS 84562

Proposed Final Order

Summary of Recommendation: The Department recommends that the attached draft
certificate be issued with conditions.

Application History

On October 17, 2000, the Oregon Department of Parks and Recreation submitted
an application to the Department for an instream water right certificate for

the following use.

Source: Home Creek, tributary to Catlow Valley

County: Harney

Purpose: Providing required stream flows for recreation and scenic
attraction.

The amount of water (in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4750/ 7S 0 70 3 6120085350 31 008 8700 A0 A4 R DRI 4 U2 O SEE3 EO

To be maintained in:

Home Creek from Upper Crossing (SE 1/4 NW 1/4, Section 24, T35S, R32%E,
W.M.); to the boundary of the Steens Wilderness Area boundary (SE 1/4 NE

1/4, Section 10, T35S, R32E, W.M.)

The Department mailed the applicant notice of its Initial Review on January 19,

2001. Public notice of the application was provided in the Department's weekly .

public notice on May 15, 2001. Comments were received from the public and
agencies.

The following supporting data was submitted by the applicant:

Recreation Flow Requirement Methodology for Home Creek, Tributary to
Garrison Lake, Harney County, Oregon. (OAR 736-060-015)

PFO



On June 10, 2002, the Department received a request from the Oregon Department
of Parks and Recreation to amend the flows requested in application IS-84562.
The amendment reduced the requested flows so they no not exceed the available
flows, as represented in the Initial Review. f-

[
§
i

! X .
The amended amount of water (in cubic feet jper:' second) requested by
month: f /

¢

3
JAN FEB MAR APR MAY JUN JUL G : SEP OCT NOV DEC
3.49 7.0 17.0 35.6 53.0 31.0 8.0 3{§8-3.03 3.15 2.83 2.91

b

In reviewing applications, the Department may consider any relevant sources of

information, including the following:
- comments by or consultation with another state agency

- any applicable basin program
- any applicable comprehensive plan or zoning ordinance
- the amount of water available

- the proposed rate of use
- pending senior applications and existing water rights of record

- the Scenic Waterway requirements of ORS 390.835
- applicable statutes, administrative rules, and case law

- any comments received

An assessment with respect to conditions previously imposed on other instream
water rights granted for the same source has been completed.

An evaluation of the information received from the local government (s)
regarding the compatibility of the proposed instream water use with land use
plans and regulations has been completed.

The level of instream flow requested is based on the methods of determining
instream flow needs that have been approved by administrative rule of the

agency submitting this application.
Findings of Fact

The Malheur Lake Basin Program does not specifically withdraw the stream from
further appropriation for instream use. ORR 690-77-015(8) identifies that the
use is considered to be classified to allow instream use unless instream use
is specifically withdrawn from appropriation for such use. Therefore the use

is classified.

Senior water rights exist on this source or on downstream waters.

The source of water is not above a State Scenic Waterway.

The source of water is not withdrawn from appropriation by order of the State
Engineer or legislatively withdrawn by ORS 538.

Per OBRR 690-77-015 the amount of water allowed during any identified time
period for the water right shall not exceed the estimated average natural flow.



The estimated average natural flow for the lower end of the requested reach is
as follows (in cubic feet per second) :

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
349 7.p5 17.4 '35.6 53.2 317 8339 3.58°3.03 3.1I50 208372091

The applicant submitted evidence of notification of Harnmey County Planning
Department and agencies qualified to submit instream water rights.

Conclusions of Law

Under the provisions of ORS 537.153, the Department must presume that a
proposed use will not impair or be detrimental to the public interest if the
proposed use is allowed in the applicable basin program established pursuant
to ORS 536.300 and 536.340 or given a preference under ORS 536.310(12), if

water is available, if the proposed use will not injure other water rights and
if the proposed use complied with rules of the Water Resources Commission.

The proposed use requested in this application is allowed in the Malheur Lake
Basin Plan.

No preference for this use is granted under the provisions of ORS 536.310(12).

The proposed use will not injure other water rights.
The proposed use complies with rules of the Water Resources Commission.
The proposed use complies with the State Agency Agreement for land use.

The proposed instream flows do not fully appropriate this source of water.
Water is available for additional storage.

Ag amended the amount of water requested does not exceed the estimated average
natural flow during any period.

For these reasons, the required presumption has been established.

Once the required presumption has been established, under the provisions of ORS
537.153(2) it may be overcome by a preponderance of evidence that either:

(a) One or more of the criteria for establishing the presumption are not
satisfied; or
(b) The proposed use will impair or be detrimental to the public
interest as demonstrated in comments, in a protest . . . or in a
finding of the department that shows:
(n) The specific public interest under ORS 537.170(8) that would
be impaired or detrimentally affected; and
(B) Specifically how the identified public interest would be
impaired or detrimentally affected.

In this application, all criteria for establishing the presumption have been
satisfied, as noted above. The presumption has not been overcome by a

3



preponderance of evidence that the proposed use will impair or be detrimental
to the public interest.

The Department therefore concludes that water is available in the amount
necessary for the proposed use; the proposed use will not result in injury to
existing water rights; and the proposed use will not impair or be detrimental
to the public interest as provided in ORS 537.170.

The Department therefore concludes that

o the proposed use, as limited in the draft certificate, will not result
in injury to other water rights,

. the proposed use, as limited in the draft certificate, will not impair
or be detrimental to the public interest as provided in ORS 537.170.

o the proposed use, as limited in the draft certificate, will include the

following condition: For purposes of water distribution, this instream
water right shall not have priority over human or livestock consumption.

° the flows are to be measured at the lower end of the stream reach to
protect necessary flows throughout the reach.
e the stream flows listed below represent the flows necessary to support

the public use.

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
349 EETC OIS0 5068 5303 S0 80N 305 53 CI03 8 A1 S 83D T 91

Recommendation

The Department recommends that the attached draft certificate be issued with
conditions.

Protest Rights and Standing

Under the provisions of 537.621(7), you have the right to protest this
proposed final order. Your protest must be in writing, and must include
the following:
o Your name, address, and telephone number;
| A description of your interest in the proposed final order,
and, if you claim to represent the public interest, a precise
statement of the public interest represented;
| A detailed description of how the action proposed in this

4



proposed final order would impair or be detrimental to your

interest;

u A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error or
deficiency;

H Any citation of legal authority to support your protest, if
known; and

2} If you are not the applicant, the $200 protest fee required by
ORS 536.050 and proof of service of the protest upon the
applicant.

m 1f you are the applicant, a statement of whether or not you

are requesting a contested case hearing. If you do not request
a hearing, the Department will presume that you do not wish to

contest the findings of the proposed final oxder.
i If vou do not protest this Proposed Final Order and if no

WWMW A : 1 of
e P 3 : X v i

Requests for Standing

Under the provisions of 537.153(5), persons other than the applicant who
support a proposed final order may request standing for purposes of
participating in any contested case proceeding on the proposed final
order or for judicial review of a final order. A request for standing
shall be in writing, include a statement that the requester supports the
proposed final order, and a statement of how the requester would be
harmed if the proposed final order is modified. The fee required at the
time of submitting this request is $50.00. If a hearing is scheduled, an
additional fee of $150.00 must be submitted along with a request for
intervention. Forms to request standing are available from the

Department.

Your protest or request for standing must be received in the Water
Resources Department no later than August 9, 2002.

After the protest period has ended, the Director will either issue a
final order or schedule a contested case hearing. The contested case
hearing will be scheduled only if a protest has been submitted and if

] upon review of the issues, the director finds that there are
significant disputes related to the proposed use of water, or
L the applicant requests a contested case hearing within 30 days

after the close of the protest period.



This document was prepared by Russell W. Klassen. If you have any questions about any of the statements
contained in this document I am most likely the best person to answer your questions. You can reach me at

1-503-378-8455 extension 266.

If you have questions about how to file a protest or if you have previously filed a protest and want to know
the status, please contact Renee Moulun. Her extension number is 239.

If you have other questions about the Department or any of its programs please contact our Water Rights
Information Group at extension 201. Address all other correspondence to:

Water Rights Section, Oregon Water Resources Department, 158 12th ST. NE Salem, OR 97310
|LFax: (503)378-6203 I
klasserw-wEEK 361




DRAFT
STATE OF OREGON

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source: Home Creek, tributary to Catlow Valley
County: Harney g
. \J ry . ,?‘ . y
Purpose: Prov1dlgg 2 j\ ! j{f\\i{ m:}\ﬂ creation and scenic
attraction. ‘ \J ~ el
/ el &
To be maintained in: i- A D

HOME CREEK FROM UI i? ﬂ\ 'TION 24, T35S, R32%E,

W.M.); TO THE BOU} —_ (Vg IA BOUNDARY (SE 1/4 NE

1/4, SECTION 10, ! Y )

i/
The right is establishe | 537.341.
The date of priority is
The following condition r this certificate:

13 The right is limited to not more than the amounts, in cubic feet per
second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3.49 7.0 17200 35560 5300 3055018850 358 30383 B2 IS8 32 O

2% The water right holder shall measure and report the in-stream flow
along the reach of the stream or river described in the certificate
as may be required by the standards for in-stream water right
reporting of the Water Resources Commission.

Y For purposes of water distribution, this instream water right shall
not have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is not in
addition to other instream flows created by a prior water right or
designated minimum perennial stream flow.

5% The flows are to be measured at the lower end of the stream reach

Recorded in State Record of Water Right Certificate ###i##.



DRAFT
STATE OF OREGON

CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
Oregon Water Resources Department

158 12th Street NE
Salem, Oregon 97301

The specific limits for the use are listed below along with conditions of use.

Source: Home Creek, tributary to Catlow Valley

County: Harney

Purpose: Providing required stream flows for recreation and scenic
attraction.

To be maintained in:

HOME CREEK FROM UPPER CROSSING (SE 1/4 NW 1/4, SECTION 24, T35S, R32¥E,
W.M.); TO THE BOUNDARY OF THE STEENS WILDERNESS AREA BOUNDARY (SE 1/4 NE

1/4, SECTION 10, T35S, R32E, W.M.)
The right is established under Oregon Revised Statutes 537.341.
The date of priority is October 17, 2000.
The following conditions apply to the use of water under this certificate:

k. The right is limited to not more than the amounts, in cubic feet per
second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
349! 17/, 00 1750 35,6 53120530 BIN0 NS 358883700 SRS =51 6 SR 2¢ 8 3F2 61

28 The water right holder shall measure and report the in-stream flow
along the reach of the stream or river described in the certificate
as may be required by the standards for in-stream water right
reporting of the Water Resources Commission.

3K For purposes of water distribution, this instream water right shall
not have priority over human or livestock consumption.

4, The instream flow allocated pursuant to this water right is not in
addition to other instream flows created by a prior water right or

designated minimum perennial stream flow.

51 The flows are to be measured at the lower end of the stream reach

Recorded in State Record of Water Right Certificate ##it##.



PAGE 2

to protect necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this ____ day of
2 )

DRAFT

Water Resources Director

Recorded in State Record of Water Right Certificate number _ DRAFT__.

Ise4562

‘Recorded in State Record of Water Right Certificate #
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Mailing List for PFO Copies

Application #IS-84562 PFO Date June 25, 2002

Original mailed to:

sApplicant: Oregon Department of Parks and Recreation, 1115 Commercial Street NE, Suite 1 Salem, Oregon
97301-1002

Conies sent to: Rewew Formys completed and Copies Mailed
-1. WRD - File # IS-84562 By: l
[Suppurt Staff)
0

~2: WRD -Water Availability: Ken Stahr . \ag\os. \ :
_ (Data) RN
PFQ, Map, and Fact Sheet Copies sent to: oA
3. WRD - Watermaster # District 10 A | 1
4. WRD - Regional Manager: ER

<32 ODFW District Biologist: Wayne Bowers
-4, DEQ E- D. Nichols

Copies sent to Other Interested Persons (CWRE, Agent, Well Driller, Commenter, etc.)

%, Stephanie M. Parent, Pacific Environmental Advocacy Center, 10015 SW Terwilleger Boulevard,

Portland, Oregon 97219
8« Karen Russell, WaterWatch, 213 SW Ash Street, Suite 208 Portland, OR 97204

W David McAllister, ODFW, Habitat Division, 2501 SW First Avenue, PO Box 59, Portland, OR 97207

"$10 LETTER" sent to Interested Persons who have not protested or paid for copies

<, Kemper M. McMaster, Fish and Wildlife Service, 2600, SE 98" Avenue, Ste 100, Portland, Oregon 97266
R,,Bruce Hazen, BLM H.C. 74 12533 Hwy 20 East, Hines, OR 97738

~3. Martha O. Pagel, Schwabe Williamson & Wyatt, 1011 Liberty Street SE, Salem, OR 97302

M« Aubrey Russell, Oregon Trout, 117 SW Naito Parkway, Portland, OR 97204

CASEWORKER : RWK WEEK 361



kS
(}d"
_ 4,
¥
1
o
s
/_'..,-\
N
=

.
)

N e
e s ) ~.v " r_/ g % o
- syl U A

i e el T =
— N

P8V _ \ fan E 1 \
1 e #= / A —
'Il.ﬁ.ll.um;..u]\l. .....-\\\u\ x .\ NS F.f.!mw-/&o =
M wugher L W
* : f\ o S

ol

i

4452

B

S : :
H\

5|

B

]

/

= A - |
. /I2EH wfp Il
£ REC &l
R AN 1)
= 2SSV
R

MﬂW.W&“m\L:A#\mJ.\

= Wﬁ.\\ /T

W

7| SR

TZ N

/
M\ PHiC] il

I ;

i\g__

Garriron L 35Al/ 'f

T

q 36‘1

0

/@
77| big Pasin

yofe Gap|
o~
—




m _ JE
- e 5 )
i | ) . L L
4 v __ W ae o W A1 s
- - { Y e 4 ¥ A
f. | q ) : - / S
".___.n ' lm — % e R m\ ___ f.. X Iuﬂlﬂlﬂ.‘aﬂ\.\\
AL S o T Gy ¥ ot

€'Ba
\
ers

"3; Wat

ol

Cree

_Malher

N

\\\\\

33.66 sq-m

Total Drainage Area =

Mo

&

—_—

Miles

1
1
1

Vs
-

.
L

2ok

2005 KLS

Feb 28,

glsdala!dawprojectsnwahnlakmom.apr,

¥i

e

"




June 7, 2002

Paul Cleary, Director

Oregon Water Resources Department
158 12" Street NE
Salem OR 97310

Dear Paul,

Parks and Recreation Department
1115 Commercial St. NE

Salem, OR 97301-1002

(503) 378-6305

FAX (503) 378-6447

www.prd.state.or.us

Oregon Parks and Recreation Department filed instream water rights applications
84562, Home Creek, and 84563, Threemile Creek, on October 17, 2000. On January
18, 2002, we submitted the recreation flow requirement documentation for these two
applications. In some months, flow amounts requested in our filings exceed the amount
of water available at the 50 percent exceedence level as specified in your department's
Initial Review. We would like to amend our filings so our requested flows do not exceed
the available flows represented in the Initial Review. The flows that follow reflect the
amounts in our initial filing and the flow levels we are proposing as an amendment to our
initial filing. Please contact Steve Brutscher at (503) 378-4168 X 235 if there are
questions about this request.

Home Creek Initial Request

Month [Jan [Feb [Mar | Apr | May |Jun |Jul [Aug | Sep | Oct | Nov | Dec

CFS |40 |70 [17.0]36.0 |53.0 |31.0[8.0 [4.0 |40 [40 [3.0 [3.0

Home Creek Amended Request

Month [ Jan [Feb [Mar | Apr |May [Jun [Jul |Aug |[Sep |Oct | Nov | Dec

CFS [349 |70 |17.0]356 |53.0 |31.0 | 8.0 |3.58 | 3.03 | 3.15 | 2.83 | 2.91

Threemile Creek Initial Request

Month [ Jan | Feb | Mar | Apr |May |Jun |Jul | Aug |Sep [Oct [ Nov |Dec

CFS |50 [6.0 [80 [120]120|7.0 |50 |4.0 |40 |40 |40 |50

Threemile Creek Amended Request

Month [ Jan | Feb [ Mar | Apr [May |Jun |Jul |Aug | Sep | Oct | Nov |Dec

CFS [485[566|789]|11.5|11.4 [6.89 |4.74 [40 [4.0 |40 |4.0 |462
) G —

Sincerely,

7@,;{ L (o

Michael Carrier

73410-0806

Director

Q:\Instream Water Rights\Letter Amending Home and Threemile Cr. Filings 6-7-2002. W

RECEIVED

JUN 1.0 2002

WATER RESOURGE
SALEM, OHEGSNDEPT'



Oregon Water Resources Department

State of Oregon

Woater Resources Department.
158 12th Street NE, Salem, OR 97310
1(800)624-3199 = (503)378-8455

www.wrd.state.orus
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Commission

Administrative Services
= Accounting/Fiscal

Water Rights & Adjudications
=1-Water Rignts Information

A d Rul * Personnel - Adjudications
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Lt oanation Loan Fund « Certificates/Final Proofs

Field & Technical Services
« Dam Safety

+ Hydrographics

« Ground Water

« |nformation Services
GIS/Mapping

FAX: 503-378-2496

Resource Management
* Regional Liaisons

Field & Technical Services
« Enforcement

FAX:503-378-8130

» Hearings/Contested Cases

Northwest Region
« District |16 Watermaster
» Transfers

FAX:503-378-6203
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WATERMASTER DIVISION 33 APPLICATION WORK SHEET
Recommendations for Water Right Applications that may affect the Habitat of Sensitive, Threatened or Endangered Fish Species,
4 OAR 690-33-310 through 340.
Date: //0 /O/ 21 day Deadline Date: A’SM Application # {5"“5 ("{S?” ZA'; ”%‘/Sé =
ApplicanvsName: _ OLE GO (A ks d ZecResn o/ PEPARIMENT—

L}

SOURCE OF WATER: O GROUNDWATER 0O SURFACE WATER O STORAGE

DESCRIPTION OF THE SOURCE:
(A spring, well, sump, exempt pond, unnamed stream, etc.)

1) If from surface water, does the water at the proposed diversion location flow into another water body?
Q YES QO wo Q SOMETIMES

If sometimes, describe the time period, Between: and

2) Does the source ever go dry in the area of the proposed diversion?
QO YES Q nNO

3) To your knowicdge, has the requested source of water been regulated because of insufTicient flow to satisfy existing water rights
includir g iasiream water rights?

OVES O NO

>

4) Is there sufficient flow at the proposed point of diversion to satisfy all existing wacer righte and provice the quantity of water
requested under this application?

O YES O NO
5) Did you mcet with stafi from another agency to discuss this application?
O YES O NO

Who: Agency: Date:

6) Is mitigation an option?
O YES O NO

If YES, please explain:

Comments:

Name: Date: Title:

WRD Contact: Kerry Lefever, Acting Interagency Coordinator, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / e-mail: Kerry. A .LEFEVER@wrd.or.slate.us
Revised: 0272201



158 12th Street NE
itzhaber, M.D., 1
S0l A Sachaber, MD owecere Salem, OR 97301-4172
(503) 378-3739
FAX (503) 378-8130

.. | Oregon Water Resourgis;‘z:rg:;ﬁ::ﬁgt

January 19, 2001

OREGON PARKS AND RECREATION DEPARTMENT
c/o MICHAEL CARRIER

1115 COMMERCIAL STREET NE, SUITE 1

SALEM, OREGON 97301-1002

Reference:  Instream water rights in the Malheur Lake Basin,
Application Files 84562 and 84563

Dear Oregon Parks and Recreation Department:
This document, called an "Initial Review", is to inform you of the potential limitations to

your proposed instream water right and to describe some of your options. Based on the
information you have supplied, the Water Resources Department has made several

determinations:
The referenced applications are complete and not defective.
The proposed use is not prohibited by law;

The instream use is allowed under OAR 512, the Malheur Lake Basin Program;

1. Application File #84562

The priority date for this instream water right application is October 17, 2000.

HOME CREEK, tributary to GARRISON LAKE

From HOME CREEK at UPPER CROSSING being in the SE% NW of SECTION 24, T. 35
S, R. 32 % E, WM; downstream to the intersection of HOME CREEK and the PROPOSED

STEENS MOUNTAIN WILDERNESS AREA BOUNDARY being the west quarter section line
of the SE¥4 NE¥ of SECTION 10, T. 35S, R. 32 E, WM.

2L The amount of water requested for instream use:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
4.0 7.0 17:0088360 53103 10 S0 4.0 4.0 4.0 3.0 3.0



b. The amount of water available, in the appropriate reach, at a 50 % exceedence level:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
3.49 7.05 174 35.6 53.2 331 8.39 3.58 3.03 3.15 2.83 2.9

C. Allowable water use:

JAN FEB MAR  APR MAY  JUN JuL AUG  SEP OCT NV DEC
3.49 7.0 170 356 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.9

2. Application File #84563

The priority date for this instream water right application is October 17, 2000.
THREEMILE CREEK, tributary to GARRISON LAKE

From the intersection of THREEMILE CREEK with the west section line of Section 21, T. 35
S, R. 32 % E, WM; downstream to the intersection of THREEMILE CREEK with Highway
205, being in the NW¥% of the NW¥% of Section 25, T. 35 S, R. 32 E, WM.

as The amount of water requested for instream use:

JAN FEB MAR  APR MAY  JUN JUuL AUG  SEP OCT NOV DEC
5.0 6.0 8.0 12050 12.0 7.0 5.0 4.0 4.0 4.0 4.0 5.0

b. The amount of water available, in the appropriate reach, at a %50 exceedence level:

JAN FEB MAR  APR MAY  JUN JUuL AUG  SEP OCT NOV DEC
4.85 5.66 7.89 115 11.4 6.89 4.74 433 4.25 429 440  4.62

(% wable water u

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCTT NOV DEC
4.85 5.66 7.89 115 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

NOTE: Exceptions to the instream water right flows are likely to appear on the certificate if
one is issued. The Department is working on the exact wording of the conditions. The
conditions are likely to allow some amount of additional appropriations for human and
livestock consumption.

Your applications can be moved to the next phase of the water rights application review
process.

Page 2



Please reference the application number when sending any correspondence regarding the
conclusions of this initial review. Comments received within the comment period, will be
evaluated at the next phase of the process.

At this time, you must decide whether to proceed or to withdraw your applications as
described below.

Withdrawal:
If you choose not to proceed, you may withdraw your application. To accomplish this you
must notify the Department in writing by March 2, 2001. For your convenience you may

use the enclosed "STOP PROCESSING" form.

To Proceed With Your Application:

If you choose to proceed with the applications, you do not have to notify the Department.
Your applications will automatically be placed on the Department's Public Notice to allow
others the opportunity to comment. After the comment period, the Department will
complete a public interest review and issue a proposed final order.

If vou have any questions:

If you have any questions concerning your applications for instream waler rights, please
feel free to contact Jake Szramek at (503) 378-8455, extension 274, or toll free in Oregon
at 1-800-624-3199, extension 274. Please remember to have your application number(s)
available if you decide to call.

cc: Eastern Regional Manager, Watermaster District #10, Water Availability Section

enclosures:  Stop Processing Form
Flow Chart Water Rights Process

Page 3
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NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE Exceedance Level: 50
Time: 11:22 pate: 10/16/2000

D - S S S e - - i S A i

Stream: DRY CR & mouth

WAB ID #: 31200801 § WABS ABOVE: 0
MO WAB ID § 31200801 Sum Upstream WABS Difference Difference
Flow Cs5M % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow

1 1.25 04 2.0 .00 .00 .0 .00 .00 .0 .00
2 3.33 10 5,2 .00 .00 .0 .00 .00 .0 .00
3 12.30 38 19.3 .00 .00 .0 .00 .00 .0 .00
4 27.10 B4 42.5 .00 .00 .0 .00 .00 .0 .00
5 13.10 .41 20.5 .00 .00 .0 .00 .00 .0 .00
6 3.32 .10 52 .00 .00 .0 .00 .00 .0 .00
7 86 .03 1.4 .00 .00 .0 .00 .00 .0 .00
B 47 .01 = | .00 .00 .0 .00 .00 .0 .00
9 37 .01 -6 .00 .00 .0 .00 .00 .0 .00
10 .44 .01 .7 .00 .00 ] .00 .00 .0 .00
11 .42 01 7 .00 .00 0 .00 .00 ° .0 .00
12 .87 03 1.4 .00 .00 0 .00 .00 .0 .00

Area 32.27 00 00

Relief 1110.00 .00 .00

Slope 2.715 .00 .00

Elevation 5730.00 .00 .00

MAP 23.40 .00 .00

Jan Min T 13.00 .00 .00

Jul Min T 42.10 .00 .00

Yield 9.59 .00 .00

Stream: HOME € mouth

WAB ID #: 31200802 # WABS ABOVE: 0

MO WAB ID # 31200802 Sum Upstream WABs Difference Difference

Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow

1 3.49 .10 2.0 .00 00 .0 .00 .00 .0 .00
2 7.05 .19 4.1 .00 .00 .0 .00 .00 .0 .00
3 17.40 .47 10.1 .00 .00 .0 00 .00 .0 .00
4 35.60 97 20.7 .00 .00 .0 00 .00 .0 .00
5 53.20 1.45 31.0 .00 .00 .0 00 .00 .0 .00
6 31.10 .85 18.1 .00 .00 .0 00 .00 .0 .00
7 8.39 23 4.9 .00 00 .0 .00 .00 .0 .00
8 3.58 .10 2501 .00 00 .0 00 .00 .0 .00
9 3.03 .08 1.8 .00 .00 .0 .00 .00 .0 .00

10 3.15 09 1.8 .00 00 .0 00 .00 .0 .00

11 2.83 [1]:} 1.6 .00 .00 .0 .00 .00 .0 00
12 2.91 08 1.7 00 .00 .0 00 00 .0 .00

Area 36.66 00 .00

Relief 2870.00 .00 .00

Slope 6.67 .00 .00

Elevation 6430.00 .00 .00

MAP 26.80 .00 .00

Jan Min T 12.40 .00 .00

Jul Min T 41.10 .00 .00

Yield 19.80 .00 -00



Stream: THREEMILE CR &€ mouth

WAB ID #: 31200803 # WABS ABOVE: ]
MO WAB ID & 31200803 Sum Upstream WABs Difference Difference
Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow

1 4.85 54 6.5 .00 L} .0 .00 00 .0 00
2 5.66 .63 7.6 .00 .00 .0 .00 00 .0 .00
3 7.89 .B8 10.5 .00 .00 .0 00 00 .0 .00
G 11.50 1.28 15.4 .00 .00 .0 .00 00 .0 .00
5 11.40 1.27 19.2 00 .00 .0 00 00 .0 .00
6 6.89 < 9.2 00 .00 .0 00 00 .0 .00
7 4.74 .53 6.3 00 .00 .0 .00 .00 .0 .00
B 4.33 .48 5.8 (1]} .00 .0 .00 .00 .0 .00
9 4.25 .47 5.7 00 .00 .0 .00 .00 .0 .00
10 4.29 .48 5.7 .00 00 .0 00 .00 .0 .00
11 4.40 .49 e .00 .00 .0 .00 .00 .0 .00

12 4.62 .52 6.2 00 .00 .0 00 00 .0 .00

Area 8.96 .00 00

Relief 1600.00 .00 0o

Slope - 8.59 .00 .00

Elevation 6170.00 .00 .00

MAP 23.90 .00 .00

Jan Min T 12.50 .00 .00

Jul Min T 41.60 .00 .00

Yield 39.50 .00 .00

Stream: SIXMILE CR @ mouth

WAB ID #: 31200804 # WABS ABOVE: 0

MO WAB ID # 31200804 Sum Upstream WABS Difference Difference

Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow

1 a7 <15 3.9 .00 .00 .0 00 00 .0 .00
2 1.00 .26 6.9 .00 .00 .0 .00 00 .0 .00
3 1.96 51 2 b GAL .00 .00 .0 .00 00 0 00
4 3.27 86 22.5 .00 .00 .0 00 .00 .0 .00
-] 4.10 1.07 28.2 .00 .00 .0 .00 00 .0 00
6 1.87 49 12.9 00 .00 .0 .00 00 .0 00
7 19 .13 3.4 0o .00 .0 .00 .00 .0 .00
8 20 .05 1.4 .00 .00 .0 .00 00 .0 .00
9 17 .04 1.2 00 .00 .0 00 .00 20 .00
10 18 .05 1.2 .00 00 .0 00 .00 0 .00
11 .30 .08 2.1 .00 .00 .0 00 .00 0 .00
12 42 .11 2.9 .00 .00 .0 .00 .00 0 .00

Area 3.82 .00 .00

Relief 1840.00 .00 .00

Slope 12.30 .00 .00

Elevation 6000.00 .00 .00

MAP 24.70 .00 .00

Jan Min T 13.40 .00 .00

Jul Min T 42.50 .00 .00

Yield 17.43 .00 .00
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Form 2 - Lower Columbia/Statewide

ODFEW DIVISION 33 APPLICATION REVIEW SHEET W.Bowers

Recommendations for Water Right Applications that may affect the Habitat of Sensitive, Threatened or Endangered Fish

| Species, OAR 690-33-310 through 340. -
Date: M 21 day Deadline Date: 2/2-?7 g I Application # [ 9‘—8 ﬁf% 2. i q{/'gés
Applicant’s Name: O(Léé on/ Ioﬁ é!ﬁé ﬂ ;Z EC WT_

1) Will the proposed use occur in an area that may affect the essential habitat of sensitive, threatened, or endangered fish
species? [690-33-330(1))

NO@J Species: E._:‘L():WJ_ ";_r‘cuaﬁ‘ Sta@. Threatened, Endangered

Cetlow. T Clee b
IF ANSWER TO QUESTION (1) IS YES, CONTINUE ON THIS PAGE TO QUESTION (2),

IF ANSWER IS NO, FILL OUT PUBLIC INTEREST REVIEW SHEET ¥ (PAGE 2)

What stage or value is at risk (circle all that apply): Spawning, Incubation, Rearing, Passage, Habitat Value

2) Will the proposed use result in a LOSS in the essential habitat of THREATENED OR ENDANGERED SPECIES or a
NET LOSS in the habitat of a SENSITIVE SPECIES?

éNOJ YES
A) Standard of NET LOSS applies to sensitivESpecies statewide. [690-33-330(2)(a)]
B) Standard of LOSS applies to T or E species outside the Columbia Basin. [690-33-330(2)(b))

3) Can conditions be applied to mitigate the impact to the essential habitat of a S, T or E species?
NO / YES [690-33-330(3)]

Which conditions are recommended?

(Try to select conditions from the Menu of Conditions)
4) If conditions cannot be identified to offset impacts to the essential habitat of S, T or E species, would the proposed use
harm the species?

NO / YES [690-33-330(4)]

If YES, please explain:

ODFW RECOMMENDATION:
Approval with fishery conditions.
_\‘é_ Approval without fishery conditions.
Denial.

ODFW Representative: Name:( )’,’;y_h (2 /f;);,,, vor S Date: .2-( "O)

7
L

WRD Contact:  Brendalee S. Wi!so(, Interagency Coordinator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / e-mail: brendalee.s.wilson@wrd.state.or.us
Revised: 1/19/01



DE A/N_.A (=] /S
Q DIVISION 33 APPLICATION REVIEW SHEET

Recommendations for Water Right Applications that may affect the Habitat of Sensitive, Threatened or Endangered Fish

Species, QAR 690-33-310 through 340.
Date: ’z 7—§£ 6} 21 day Deadline Date: 2/2'3/0 / Application # )6 "g('fz 9'{'7 = /5 1 g‘tégé =5
Applicant’s Name: 0 ﬂ'ﬁ? o/ F/hﬁlﬁs ?f )'Zé—c, 12EP T

1) Does the proposed use comply with state and federal water quality standards? NO @

If NO, how?

1) If the answer to question (1) is YES, will the propus?ii use still result in a diminution of water quality for the habitat of

sensitive, threatened or endangered species? / YES
[f YES, how?
2) Can conditions be applied to mitigate the impact of the use? NO / YES

Which conditions are recommended? /7,4) H,Q,&aﬁ/
[ A r

(Try to select conditions from the Menu of Conditions)

4) If conditions cannot be identified to offset impacts, would the proposed use harm the species? NO hE’éE‘VED

If YES, please explain: ER 16 ‘Z.Dm
£S DEPT.
WATER RESCHEEGON
DEQ RECOMMENDATION: & s <
Mar/ RECEIVED

Approval with conditions.

x Approval without conditions.

Denial.

JAN 20 2001
Eastem Region - Bena

DEQ Representative: Name: Date: 2 -~ /S

WRD Contact: Brendalee S. Wilson, Interagency Coordihator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / e-mail: brendalee.s.wilson@wrd.or.state.us
Revised: 01/19/01



- RECEIVED
FE"EUBLEQBII\ITEREST REVIEW SHEET FOR USE BY ODFW

Page 2
WATER RESOURCES DEPT.
SALEM, OREGON ,

Application Applicant’s Name:

1) Will the proposed use occur in an area that may affect the habitat of fish or wildlife species?

NO _Y_E§, SPCCiCS:_Q.LJZy_{{ .’?—.}'?,"'"30:, (1/1}/&\-“) TLL; lﬂ‘éf_aé

Other:

What stage or value is at risk (circle all that apply): Spawning, Incubation, Rearing, Passage, Habitat Value
2) Will the proposed use result in a loss of habitat‘?@ YES
3) Can conditions be applied to mitigate the impact to the loss of habitat? NO / YES

Which conditions are recommended?

(Try to select conditions from the Menu of Conditions)

4) If conditions cannot be identificd to offset impacts to the habitat, would the proposed use harm the species?

NO / YES

If YES, please explain:
ODFW RECOMMENDATION:

Approval with conditions.
_K_ Appioval withiout conditions.

Denial,

E) 2

ODFW Representative: Name: é. W (EVIN SR A, SV 2% Date: Z — [a{/d.‘ {

WRD Contact: Brendalee S. Wilson, Interagency Coordinator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / ¢-mail: brendalee.s.wilson@wrd.state.or.us

Revised: 12/3/99



:&: kyﬁuﬂg/f— IN5
fome Cpeete  gyse

NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE Exceedance Level: 50
Time: 11:22 Date: 10/16/2000
Stream: DRY CR € mouth
WRB ID #: 31200801 £ WABS ABOVE: 0
e} WAE ID & 31200801 Sum Upstream WABsS Difference Difference
Flow CSM % Ann Flow csSM % Ann Flow CSM % Ann With 50% Flow
1 1.25 04 2.0 .00 .00 .0 00 00 .0 .00
2 3.33 10 5.2 .00 .00 .0 .00 00 .0 .00
3 12.30 .38 19.3 00 .00 .0 .00 00 .0 .00
4 27.10 .84 42.5 .00 00 .0 .00 00 .0 .00
5 13.10 q1 20.5 oo 00 .0 .00 00 .0 .00
6 3.32 10 5.2 00 00 .0 00 .00 .0 .00
7 .B6 .03 1.4 .00 00 .0 00 .00 .0 .00
8 .47 .01 =2 .00 .00 .0 00 .00 .0 .00
9 .37 01 .6 (1[1] .00 .0 00 .00 .0 .00
10 .44 01 o oo .00 .0 .00 00 .0 .00
12 .42 01 F 00 .00 .0 00 00 .0 .00
12 .B7 03 1.4 00 00 .0 0o 00 .0 .00
Area 32.27 00 00
Relief 1110.00 .00 .00
Slope 2.5 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 .00
Stream: HOME @ mouth
WAB ID #: 31200802 # WABS ABOVE: 0
MO WAB ID # 31200802 Sum Upstream WABs Difference Difference
‘L‘F__ R Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow
2:S 1_‘{ 3.49 100 2.0 00 .00 .0 00 .00 .0 .00
e G2 7.05 19 4.1 00 .00 .0 .00 .00 .0 .00
}7‘!0 3}7 17.40 a7 1051 00 .00 .0 00 .00 .0 .00
24,5 43 35.60 97  20.7 00 00 .0 00 .00 .0 .00
53,0 562 53.20 1.45 31.0 00 00 .0 00 .00 .0 .00
2.0 63 31.10 85 18.1 00 00 .0 00 .00 .0 .00
2,0 15 8.39 23 do 00 .00 .0 00 .00 .0 .00
0 R {.,"" Eﬁ 3.58 10 i 00 .00 .0 00 .00 .0 .00
2.0 9 3.03 08 1.8 00 .00 .0 00 .00 .0 .00
i.. )103( 3515 .09 1.8 00 .00 .0 00 .00 .0 .00
02,§ 11 2.83 .08 1.6 .00 00 .0 00 .00 .0 .00
,;;‘H, 5" 12 - 2.91 o8 1.7 .00 00 .0 00 00 w0 20
Area 36.66 .00 .00
Relief 2870.00 .00 .00
Slope 6.67 .00 .00
Elevation 6430.00 .00 .00
MAP 26.80 .00 .00
Jan Min T 12.40 .00 .00
Jul Min T 41.10 .00 .00

Yield 19.80 .00 .00



June 25, 2002
Name/Address  Stage/Status

Basi e Quantitv Use Cntv/Priority Pod Vicinity
(CONTD)
INS AM WATER RI APPLI
APP # BASIN SOURCE COUNTY & PRIORITY DATE APPLICANT NAME & ADDRESS
IS- 84562 12 HOME CREEK> HARNEY OREGON DEPT OF PARKS & REC
CATLOW VALLEY 10/17/2000 1115 COMMERCIAL ST NE, SUITE 1

SALEM, OR 97301-1002

USE: Providing required stream flow for recreation and scenic attraction.

REACH

LOCATION: Home Creek from Upper Crossing (SE 1/4 NW 1/4, Section 24, T35S, R321/2E, W.M.); to the boundary of the Steens Wilderness Area
boundary (SE 1/4 NE 1/4, Section 10, T35S, R32E, W.M.)

PROPOSED

QUANTITY ALLOWED:
JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4.0 7.0 17.0 36.0 53.0 31.0 8.0 4.0 4.0 4.0 3.0 3.0

Page 8 of 24



STATE OF OREGON

[ S 1
Z WATER RESOURCES DEPARTMENT
RECEIPT & D 4‘ 3 O 158 12TH ST. N.E. INVOICE #
SALEM, OR 97310-0210
378-8455 / 378-8130 (FAX)
Receep rrom: &K Degt- O F Fish APPLICATION
B Abd W/ IdLFe PERMIT
TRANSFER
CASH: CHECK: # OTHER: (IDENTIFY)

D @ Gé-/0 D [ totatreco [sSO.C0 |
[04177 WRD MISC CASH ACCT |

ADJUDICATIONS
PUBLICATIONS / MAPS

OTHER: (IDENTIFY)
OTHER: (IDENTIFY)

| REDUCTION OF EXPENSE |

|l | v ln

| PCA AND DBJECT CLASS ] VOUCHER #
0427 WRD OPERATING ACCT
e

MISCELLANEQUS

0407 COPY & TAPE FEES S

0410 RESEARCH FEES S

0408 MISC REVENUE:; (IDENTIFY) s

(New) TC162 DEPOSIT LIAB, (IDENTIFY) §
WATER RIGHTS: EXAM FEE RECORD FEE

0201 SURFACE WATER S 0202 S

0203 GROUND WATER s 0204 s

0205 TRANSFER s 0206 s
WELL CONSTRUCTION EXAM FEE LICENSE FEE

0218 WELL DRILL CONSTRUCTOR 0219 $

LANDOWNER'S PERMIT 0220 S

QZ'L OTHER (IDENTIFY) Eﬁ:ﬁuéﬁr_h&.mﬁnq .26

[ 0437 WELL CONST. START FEE|

0211 WELL CONST START FEE $ CARD #
0210 MONITORING WELLS 5 CARD #
OTHER (IDENTIFY)

[0539  LOTTERY PROCEEDS |
1302 LOTTERY PROCEEDS [ s

[0467  HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD)

0231 HYDRO LICENSE FEE (FW/WRD)

$
— HRDRO APPLICATION E
RECEIPT & 5 4 3 O 2 DATED'M_@J;Y' _&M_;_GL)M

Distribution-White Copy-Customer, Yellow Copy-Fiscal, Blue Copy-File, Butf Copy-Fiscal




STATE OF OREGON
oz i WATER RESOURCES DEPARTMENT

recert: 4302 USHELUI B INVOICE =& 7 &

SALEM, OR 97310-0210

378-B455 / 378-8130 (FAX)
RECEIVED FROM: OR Degl OF " FI sh APPLICATION
BY: Ard W Wit e PERMIT
TRANSFER
CASH: CHECK: # OTHER: (IDENTIFY) =
D E Gh-/ O D TotaLRecD [s OO .C0D |
[04177 WRD MISC CASH ACCT _ |
ADJUDICATIONS 3
PUBLICATIONS / MAPS s
OTHER: (IDENTIFY) S
OTHER: (IDENTIEY) S

| REDUCTION OF EXPENSE |

el g el

PCA AND OBJECT CLASS VOUCHER #
(0427  WRD OPERATING ACCT |

)3
MISCELLANEOUS
0407 COPY & TAPE FEES S
0410 RESEARCH FEES $
0408 MISC REVENUE: (IDENTIFY) $
(New) TC162 DEPOSIT LIAB. (IDENTIFY) S
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER s 0202 s
0203 GROUND WATER s 0204
0205 TRANSFER S 0206 s ¥
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUGTOR 3 0219 S
LANDOWNER'S PERMIT 0220 $

_") 59 orven (IDENTIFY) ﬁ)ﬁ""ﬁ% est o< Sk rrfxf:j' 5020
10437 WELL CONST. START FEE

0211 WELL CONST START FEE $ CARD #
0210 MONITORING WELLS 3 CARD #
OTHER (IDENTIFY)

[0539  LOTTERY PROCEEDS |

1302 LOTTERY PROCEEDS |:’

(0467  HYDRO ACTIVITY. LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) S
0231 HYDRO LICENSE FEE (FWMHD} S

_ HRDROAPPLICATION [:|
S :
recerte 54 30 2 osren: | )ZZ[CZ_EY C«é’ ff’?*-«-ce)w-a-ﬂ—#——-

Distribution-White Copy-Customer, ‘Yellow Copy-Fiscal, Blug Copy-File, Butf Copy-Fiscal




MISCELLLANEOUS ROUTE SLIP

HERB MOSGAR
DWIGHT FRENCH
RENEE MOULUN
RUSS KLASSEN
JONNINE FUSS
JERRY SAUTER
JERRY GAINEY
GERRY CLARK

i;DOROTHY PEDERSEN

o @ g @ @ [@© @

ROGER WRIGHT

LISA JUUL

CORY ENGEL

ANITA HUFFMAN

DIANNA GUTHRIE

KERRY LEFEVER

TERI HRANAC

STEVE BROWN

TIMMIE BRANDT

(O (k] ] e o N [ (R )
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STATE OF OREGON 3
WATER RESOURCES DEPARTMENT

A
RECEIPT + 5 4 i 5 3 158 12TH ST. N.E. NVOICE S
: SALEM, OR 97310-0210
378-8455 / 378-8130 (FAX)
e T Sy v,
RECEIVED FROM: I\ D/ 7a ld D JOC K| ia: APPLICATION
BY: 217 0K NEN H7 & &J PERMIT
- TRANSFER
CASH: CHECK: # OTHER: (IDENTIFY)

[]

%-ses( ]

[ ToraLreco [s31.52 |

[New)

[0417  WRD MISC CASHACCT |
ADJUDICATIONS S
PUBLICATIONS / MAPS s
OTHER: (IDENTIFY) S
AT OTHER: (IDENTIFY) S
| REDUCTION OF EXPENSE | SASTRECT
PCA AND OBJECT CLASS VOUCHER # [
0427 WRD OPERATING ACCT |
MISCELLANEQUS Ty
0407 COPY & TAPE FEES Sald S 2
0410 RESEARCH FEES SiL @ ¢
0408 MISC REVENUE: (IDENTIFY) S
TC162 DEPOSIT LIAB. (IDENTIFY) S
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER 5 0202 S
0203 GROUND WATER 0204 5
0205 TRANSFER S 0206
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR 5 0219 S
LANDOWNER'S PERMIT 0220 s
OTHER (IDENTIFY)
10437  WELL CONST. START FEE
0211 WELL CONST START FEE S CARD #
0210 MONITORING WELLS s CARD i
________OTHER (IDENTIFY)
0539 LOTTERY PROCEEDS ]
1302 LOTTERY PROCEEDS [
| 0467 HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) S
0231 HYDRO LICENSE FEE (FW/WRD) s

HRDARO APPLICATION

[

e 5A1I53

DATED: q\\b\O_Z—B\L:E_ sice L/_} Loce

Distribution-White Copy-Customer. Yellow Copy-Fiscal, Blue Copy-File, Bulf Copy-Fiscal



STATE OF OREGON
WATER RESOURCES DEPARTMENT

RECEIPT # 158 12TH ST. N.E. INVOICE #
25 5 4 1 5 3 SALEM, OR 97310-0210
378-8455 / 378-8130 (FAX)
RECEIVED FROM: HS. YOC.‘K Lin: APPLICATION
BY: Ltocn ey A+ Lew PERMIT
TRANSFER
CASH: CHECK: & OTHER: (IDENTIFY)

S-s¢ 1 | [ Totatrecd [s37.52 |
[04177 _ WRD MISC CASH ACCT |

ADJUDICATIONS s
PUBLICATIONS / MAPS s
OTHER: (IDENTIFY) $
OTHER: (IDENTIFY) $

[REDUCTION OF EXPENSE |

PCA AND OBJECT CLASS VOUCHER #
[0427 WRD OPERATING ACCT |

MISCELLANEOUS

0407 COPY & TAPE FEES : oL S 7.5 |
0410 RESEARCH FEES - s/D.-0 O
0408 MISC REVENUE: (IDENTIFY) S
(New) TC162 DEPOSIT LIAB. (IDENTIFY) $
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER s 0202 s
0203 GROUND WATER s 0204 s
0205 TRANSFER s 0206 $
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR g 0219 $
LANDOWNER'S PERMIT 0220 s
OTHER (IDENTIFY)
[0437  WELL CONST. START FEE
0211 WELL CONST START FEE 8 CARD #
0210 MONITORING WELLS s CARD #
OTHER (IDENTIFY)

[0539 LOTTERY PROCEEDS |

1302 LOTTERY PROCEEDS |:]

[0467  HYDRO ACTIVITY. [ LicNUMBER
0233 POWER LICENSE FEE (FW/WRD) $
0231 HYDRO LICENSE FEE (FW/WRD) $

HRDRO APPLICATION

e ‘ ]
RECEIPT # 5 4 1 5 3 DATED'-H\_LLA{LZ__ECJLMLA%M&——

Distribution-While Copy-Customer, Yellow Copy-Flscal, Blue Copy-File, Bufl Copy-Fiscal




WATER RESOURCES DEPARTMENT

NAME: K" Md"f-lé“"'w DATE: .7/4‘__;—/02— .

i PO ST

L33 Q ggég R0z o Grdire,
© COPIES

(AGENCY ASSISTED COPIES)
e O i R ool @ S0 MINIMUM = $2.00
(FOR EACH ADDITIONAL COPY) _
__.(L-[.K. COPIES $0.50 - 24.02
i 3 S5
(SELF SERVICE COPIES) ;
TOTAL NUMBER OF COPIES MADE
a0 COPES @ 20 MINDMUM = 200
(For each additiional copy over 20)
COPIES @  s010 ' -
TOTAL s

PUBLICATIONS
(NAME AND CHARGE SHOULD APPEAR ON PUBLICATIONS)

NAME OF PUBLICATION - AMQUNT COPIES
NAME OF PUBLICATION % N g
NAME OF PUBLICATION @ x =
TOTAL
S ROURS G = /8. 73
ST DRATA CENTER
HOURS @ 5000 - -
PAPER MEDIA CHARGE:
FIRSTPAGE @  S$1.00 - $100
(FOR EACH ADDITIONAL COPY)
COPES @ 010 -
DISKETTE MEDIA CHARGE:
DISKS @ 500 -

POSTAGE AND HANDLING =




RONALD S YOCKIM, ATTORNEY AT LAW 6122

(541)857-5800
P O HON 2458 §6-505/1232
ROSEBURG, OR 97470-0511 Date ,Z//E/OQ' T

$ 3755

Dollars 6 == 1

]

s 1-866-4UMPQUA
UMPQUA (1-866-485-7782)

For gémmw_

15 W il o ML P )

W
B Carks Ymerizan GUARDIANG SAFETY YELLOW DCYE

F.ecords have been redacted or withheld pursuant to the exemption for financial transfer records

specified in ORS 192 345(27).



RECEIVED

JUL 102002

RONALD S. YOCKIM  WATER RESUUHCES DEPT,
SALEM, OREGON
Attorney at Law

548 S.E. Jackson

Suite #7
P.O. Box 2456 (541) 957-3900
Roseburg, Oregon 97470 FAX (541) 957-5923

July 9, 2002

Dwight French

Water Right Section Manager
Oregon Water Resources Department
158 12th Street NE

Salem, OR 97310

Re: Home Creek and Threemile Creek
Instream Water Right Applications

Dear Mr. French:

Harney County Court has requested that I review the Instream Water
Right Applications and Proposed Final Order for Instream
Application IS 84562 and Instream Application IS 84563. To assist
in my review of these documents, I would appreciate it if you could
send me copies of the supporting documents submitted by the
application "Recreation Flow Requirement Methodology for Home
Creek, Tributary to Garrison Lake, Harney County, Oregon" and
"Recreation Flow Requirement Methodology for Threemile Creek,
Tributary to Garrison Lake, Harney County, Oregon."

I would also appreciate copies of any water availability tables or
analysis prepared by the Water Resources Department on these two
applications.

Your prompt attention to this matter would be appreciated. If you
have any questions, please don’t hesitate to contact me.

Sincerely,
Cidn
Ronald /S/ Yockim

RSY/bg

cc: Harney County Court
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December 14, 199(

OREGON ADMINISTRATIVE RULES
WATER RESOURCES DEPARTMENT
CHAPTER 690
DIVISION 512
MALHEUR LAKE BASIN PROGRAM PROVISION

[ED. NOTE: This Division was renumbered from OAR 690-080 by WRD 23-1990, f. & cert. et. —
12-14-90

Water Availability

690-512-040 (1) Except as provided in section (3) of this rule, the Department shall not accept an
application for permit, or issue a permit, for any use of surface water, or of gi~andwater the use of which
has the potential to substantially interfere with surface water, in the Malheur Lake Basin unless the
applicant shows, by a preponderance of evidence, that unappropriated water is available to supply the
proposed use at the times and in the amounts requested. The evidence provided shall be prepared by a
qualified hydrologist or other water resources specialist and shall include:

(a) Streamflow measurements of gage records from the source or, for use of groundwater, the stream
in hydraulic connection with the source; or

(b) An estimate of water availability from the source or, for use of groundwater, the stream in
hydraulic connection with the source which includes correlations with streamflow measurements or gage
records on other, similar streams and considers current demands for water affecting the streamflows.

(2) The criteria used in determining if the use of groundwater has the potential to substantially
interfere with surface water shall be those established in OAR Chapter 690, Division 9.

(3) This rule shall not apply to issuance of:

(a) Instream water rights;

(b) Permits for storage of water between March 1 and May 31 if the application is not required to be
referred to the Commission under OAR 690-11-080(2)(a)(C); or

(c) Permits for use of water legally stored.

Stat. Auth.: ORS 536.300 & 536.340
Hist.: WRD 23-1990, f. & cert. ef. 12-14-90

Application No. /#s 62
Permit No.
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The Bureau of Land Management maintains three ‘\;\
recreation sites along the Steens Mountain Summit

Road. ¥ o \ 4 %‘:H%EEM“E
Ly .t
* Fish Lake — 20 camp units £ \? 3;(\,/;%]‘5/ %3
8 picnic units ~p=====%= e S— . =
Z1. LT = ™)
\fe-’ ffi@_'.&%hema’an Spry % K@Jﬂ»‘i’%\\ \
® Page Springs — 15 camp units - cj'"' rrrr i o 0 AT
e ! - ]
8 picnic units Sz :_‘?-\‘;._-:\_ﬁ;-,:f_:gé?#a
a - '15" e e
® Jackman Park — 4 camp units*® - —-l-l\i’,,*”“\-‘@j 5
o
All sites have fireplaces, toilets, and garbage disposal Al I«-f:”
facilities. Trailer hookups, showers, or electricity are 33(’— 33,/3 . =
J - Z
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Uregon Parks and Recreation Department

Office of the Director

John A. Kitzhaber, M.D., Governor 1115 Commercial St. NE
Salem, OR 97301-1002
RECEIVED (503) 378-5019

FAX (503) 378-8936

JAN 17 2002

January 18, 2002 WATER RESOURCES DEPT
SALEM, OREGON

Paul Cleary, Director
Oregon Water Resources Department

158 12th St NE RECEIVED
Salem OR 97310 OVER THE COUNTER

o (T—r— S —
Dear Paul,

Oregon Parks and Recreation Department filed instream water right applications on
Home Creek and Threemile Creek in Harney County on October 17, 2000. We filed
these applications at Governor Kitzhaber's direction as part of the state's contribution to
resource protection in the recently designated Steens Mountain Cooperative
Management and Protection Area and Steens Mountain Wilderness Area. Enclosed, in
support of our filings, is the recreation flow requirement methodology documentation for
Home and Threemile Creeks.

Dave McAllister, Director Habitat Division, Oregon Department of Fish and Wildlife,
wrote to you on June 13, 2001, supporting our instream water right filings on Home and
Threemile creeks. Dave commented, in his letter, on ODFW's partnership with the
Roaring Springs Ranch to improve habitat for redband trout and Catlow tui chub in
Home and Threemile creeks. Dave requested the downstream terminus of the
Threemile Creek instream flow reach be moved from the Highway 205 crossing,
upstream to the wilderness area boundary to avoid inclusion of the Roaring Springs
Ranch diversion works on Threemile Creek. Accordingly, please note on page 4 of the
Threemile Creek documentation, we propose a change in the downstream terminus of
the protected reach. If we need to file a revised application to accomplish this change,
please advise me.

If you have questions about the enclosed materials, please don’t hesitate to contact me
or Steve Brutscher of my staff. Steve can be reached at 503.378.4168 x 235.

Sincerely,

W{%j o

Michael Carrier
Director

ECEIVE

MAR 6 2002

Enclosures
WATER RESOURCES DEPT
SALEM, OR

Form 7H10-0846



30 Ore On Parks and Recreation Department
e Office of the Director

John A. Kitzhaber, M.D.. Governor 1115 Commercial St. NE

Salem, OR 97301-1002

RECEIVE D (503) 378-5019

FAX (503) 378-8936
JAN 17 2002 '

January 18, 2002 WATER RESOURCES DEPT
SALEM, OREGON

Paul Cleary, Director

Oregon Water Resources Department
158 12th St NE

Salem OR 97310

Dear Paul,

Oregon Parks and Recreation Department filed instream water right applications on
Home Creek and Threemile Creek in Harney County on October 17, 2000. We filed
these applications at Governor Kitzhaber's direction as part of the state's contribution to
resource protection in the recently designated Steens Mountain Cooperative
Management and Protection Area and Steens Mountain Wilderness Area. Enclosed, in
support of our filings, is the recreation flow requirement methodology documentation for
Home and Threemile Creeks.

Dave McAllister, Director Habitat Division, Oregon Department of Fish and Wildlife,
wrote to you on June 13, 2001, supporting our instream water right filings on Home and
Threemile creeks. Dave commented, in his letter, on ODFW's partnership with the
Roaring Springs Ranch to improve habitat for redband trout and Catlow tui chub in
Home and Threemile creeks. Dave requested the downstream terminus of the
Threemile Creek instream flow reach be moved from the Highway 205 crossing,
upstream to the wilderness area boundary to avoid inclusion of the Roaring Springs
Ranch diversion works on Threemile Creek. Accordingly, please note on page 4 of the
Threemile Creek documentation, we propose a change in the downstream terminus of
the protected reach. If we need to file a revised application to accomplish this change,
please advise me.

If you have questions about the enclosed materials, please don't hesitate to contact me
or Steve Brutscher of my staff. Steve can be reached at 503.378.4168 x 235.

Sincerely,

Aol S

Michael Carrier
Director

Enclosures

Form 73410-0846
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9 20 Oregon Parks and Recreation Department
o\ _{E?'] z Office of the Director
%) 1115 Commercial St. NE
¥ Salem, OR 97301-1002

(503) 378-5019
FAX (503) 378-8936

John A. Kitzhaber, M.D., Governor

July 24, 2001

Paul Cleary, Director

Oregon Water Resources Department
158 12" St NE

Salem OR 97310

Dear Paul,

Oregon Parks and Recreation Department filed instream water right applications
on Home Creek and Threemile Creek in the Malheur Lake Basin on October 17,
2000. The Water Resources Department assigned application file numbers
84562 and 84563 to the Home Creek and Threemile Creek applications
respectively. Please place applications 84562 and 84563 on administrative hold
pending our further notice. | understand the administrative hold will expire in 180
days unless extended for good cause shown.

Sincerely,

Hdaf

Michael Carrier
Director

Q:\Iinstream Water Rights\Home Creek Admin Hold Rqst 7_24_2001.doc

RECEIVED
JUL 2 6 2001

WATER RESOURCES DEPT ;
/i s S SALEM, OREGON &
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Parks & Recreation Department
1115 Commercial Street NE Suite 1
Salem, Oregon 97301-1002

73410-0800
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EARY, DIRECTOR
OREGON WATER RESOURCES DEPARTMENT

12TH ST NE
SALEM OR 97310
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June 14, 2001

Water Rights Section

Oregon Water Resources Department
158 12" St. NE

Salem, OR 97301-4172

FAX: (503) 378-2496

Re:  Pending Instream Water Right Applications for Home and Threemile Creeks, Malheur
Lake Basin IS 84562 and 84563, Oregon Parks and Recreation Department

To Whom It May Concern:

[ am submitting these additional public comments to supplement the public comments I
submitted on behalf of the Oregon Natural Desert Association (ONDA) dated May 14, 2001. In
furtherance of ONDA’s assertion that the approval of instream water rights for Home and
Threemile Creek is in the public interest, I submit the enclosed letter from Governor John A.
Kitzhaber, M.D. to the Department of Parks and Recreation (dated September 29, 2000). In this
letter, the Governor states that the State of Oregon has a public interest obligation to assist in the
protection of federal wilderness areas. The Governor specifically requested that the Department
apply for the in-stream water rights in Home and Threemile Creeks that are the subject of
applications IS 84562 and 84563. The Governor believes protecting these in-stream flows
“could be a significant step in the long-term protocetion of the recreational and scenic
attractionvalues which form the basis of the federal wilderness designation.”

Thank you for your careful attention to this matter. I look forward to receiving the
proposed final orders. Should you have any questions that I may address, please, do not hesitate
to call me at the number above.

Sincerely,

enclosure /M /WM

Stephanie M. Parent
CC: Bill Marlett

RECEIVED

JUN 1 8 2001

WATER RESOU
SALEM, OREGaN =P
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JOHN A. KITZHABER, Mm.D.

GOVERMNOR

Septémber 29, ZO00

Mike Camier
Deparunent of Paxks and Recrestion
1115 Conmuercial Street NE
Salem, OR 97301-1002

Dear Mikc:

The Steens Momtain Cooperziive Mampgement and Protection Ast of 2000 (HR. 4828) is corremtly
before the United States Congrece. If H R 4828 becomes law, & powrtiog of the drainage ares of Home
Creck upd Threemile Coeek in Harney Comnty will be desigmatad o federsl wilderness arcs.  This area
will be known ag the Steens Mountam Wildemess Aree. The

designation of this area as wildemess,

Management, in its proposal to the Secretary of the Interior to
identified & pumber of yeerration spd stenic atraction walues 10 protseted by wilderoeas designation.

Ibeﬁmthesmcof&mhasnxmhhemmobIWm
worilderness areas idenrified in H R 4828, end should mvestigans
protection of wildemess valies. A mumber of these valucs are to proiection of in-stotam flows in
Home a0d Threoroile Crecks where these creeks traverse the Wildemess Arca.  Assach Iask
that you wydertake an mvestigation of what actions are aveilzble fo yeur Department tnder Oregon law

that would assisz in the protection of this wildemess avea. In particular I roquest your Department apply
for in-stream water rights pursgant bo ORS 537 336(3) vo profect ¢ uses relating 8o recreation and.

scenic attractions. Tn-stream watcer Tights protecting flows an the re=ckes of Home and Threemmile Crecks
wnhmth:SmMnmﬁmWﬂdamAxmwngea g step i the long-teym protection of the

Imwmntbcsmmﬂu-evahmﬂu urhthmcao:q:kmdby Departrrxmtof‘theh:u;«-wm
mecessary 10 support the public nses which mest be idertified in Depmrtment’s application for an. in-

stream waler tight under stete law, I will ask the Department of the Interior to make their tachmical
information available l'oymassomg?possible. Iwnall skso ask

Kitghitber, M.D. RECEIVED
EARAm : JUN 1 8 2001
== Secretary Prisce Babbitt W,

zeceeg RS e

SYATS CAPITOL, SALEM 57310-0370 (303) I78-3111 FAX (SO3) 3784863 TTY (503) 378-gess

TOTAL P.@1
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RECETVED Department of Fish and Wildlife

2R Oregon Habitat Division
o/

JUN 14 2301 2501 SW First Avenue
John A. Kitzhaber, M.D.,, Governor PO Box 59
WAIEFAPEE&DU}- s UEFT Portland, OR 97207

e OREwON ™~ " 3) 872-52
June 13, 2001 (503) 872-5255
FAX (503) 872-5269
. TTY (503) 8§72-5259
Paul R. Cleary' Director Internet www:http:
Oregon Water Resources Department A wetate s

Commerce Building
158 12" Street NE
Salem, OR 97301-4172

OREGON

2

Fish & Wildlile
LBk bedni bl

Regarding: Water Right application files INS-84562 (Home Cr.), INS-84563
(Threemile Cr.)

Dear Mr. Cleary:

By this letter, Oregon Department of Fish and Wildlife (ODFW) supports Oregon
Parks and Recreation Department's (Parks) Instream Water Right applications
for Home and Threemile creeks in Catlow Valley, Oregon. Our support is based
on providing protection for Catlow Valley Redband Trout and other aquatic life
found in the two stream segments Parks has filed on. Protecting redband trout
was an important goal in the recent creation of the Steens Mountain Wilderness
Area which includes the Home Creek and Threemile Creek watersheds. The
Catlow Valley Redband Trout is on ODFW'’s Sensitive Species List. Itis ODFW's
position that the flows requested will provide adequate protection to all life stages
of redbands. This includes runoff flows with enough velocity to create habitat by
moving bedload, scouring pools, creating jams of woody material, and moving
sediments necessary for maintaining fish habitat and associated aquatic life
necessary for maintenance of trout populations.

The redband trout populations in Catlow Valley are found in four disjunct
streams; Home Creek, Rock Creek, Skull Creek and Threemile Creek. ODFW
habitat and fish surveys have found the populations to be naturally small and at
risk. The small populations in Skull Creek and Threemile Creek are protected
under ODFW fishing regulations with both streams closed to all angling. The
other two streams are managed under restrictive bag and tackle regulations.

ODFW is a partner in the Catlow Redband Trout and Catlow Tui Chub
Conservation Agreement along with the US Fish and Wildlife Service, Bureau of
Land Management and the Roaring Springs Ranch. The agencies and the ranch
have worked to improve habitat for the two species. Part of the cooperative work
has included renovation of Threemile Creek Reservoir that is privately owned by
the Roaring Springs Ranch who is cooperatively operating the reservoir to
provide fish rearing. As a partner in the agreement, the ranch has requested
ODFW'’s support for requesting the lower boundary of the instream water right for
Threemile Creek be moved upstream about % mile from Highway 205 to the



private property-wilderness boundary. With the change, the ranch's irrigation
structure located about 100 yards above the highway would remain outside of the
area protected by the instream water right. The change would not reduce
protection for redband trout. Therefore, ODFW would support a change in the
lower boundary of the Threemile Creek instream water right application upstream
to the wilderness boundary if Parks is amenable.

David McAllister
Director, Habitat Division

C: Stacy Davies, Roaring Springs Ranch (Frenchglen)
Oregon Parks and Recreation Department
Miles Brown, U.S. Bureau of Land Management (Hines)
Doug Young, U.S. Fish and Wildlife Service (Portland)
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%% WATER RIGHTS
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-~ OREGON
WATER
RESOURCES
DEPARTMENT

Commerce Building PUBLIC NOTICE OF WATER USE REQUESTS
158 12th Street NE May 15, 2001
Salem OR 97301-4172

This notice is also available on our web page at the following address:
http://www.wrd.state.or.us/cgi-bin/notices.pl?water_rights

This publication lists recently-filed water use requests and other items or agency activities requiring public
notice. It also describes public comment processes and deadlines. Types of water use requests and notices
contained here may include:

® Permit applications/Instream Water Right applications
Requests to use, store, divert or pump surface water or groundwater/Requests made by the state
Departments of Fish & Wildlife, Environmental Quality or Parks and Recreation for water to be used
and kept in-channel.

® Extensions of Time to Perfect Water Rights Permits
Proposed Final Orders regarding requests to extend time limits to fully develop water use projects and
beneficially apply water.

® Limited Liccnses
Requests to use water for 5 years or less. Licenses are subordinate to other rights and may be revoked
if a use is found to injure other water right holders.

® Expedited Reservoir Applications (ORS 537.409)
Applications for storage permits for small ponds filed under a simplified review process.

3 Transfer Applications & Permit Amendment Notices
Requests to change points of diversion or appropriation or places or types of use.

® Transfers within Irrigation District Boundaries (ORS 540.580)
Petitions requesting transfers in place of use within a district’s boundaries.

e Water Right Cancellations
Abandonment of perfected and developed water rights and requests to cancel all or a portion of rights.

® Proposed Orders on HB 3111 Remapping Petitions
The Director's preliminary decision on petitions submitted by irrigation districts and other qualifying
associations to change water rights to reflect actual usage.

® Applications filed/Registrations Issued for Wetland, Stream, Riparian Enhancement or Storm
Water Management Projects (ORS 537.015)
Applications for water use for special projects and registrations allowing use of water while decisions
are reached on pending applications.

® Instream Leases
Short-term leases by water right holders of their water rights for instream uses.

® Conservation Plans
Water management and conservation plans submitted by municipalities and agricultural water
suppliers under provisions of OAR Chapter 690, Division 86.

e Hydroelectric Applications, Notice of Intent, or First-Stage Consultation Document
(HB 2119)

e Surface Water Registration Statement (SWR) Amendments (OAR 690-028-055(1))
Requests to amend Pre-1909 Surface Water Registration Statements filed pursuant to ORS 539.240,
including amendments in ownership, point of diversion, place of use, and type of use.

Page 1 of 20



Permit Application

The following pages of this notice list permit applications that the Oregon Water Resources
Department is evaluating for compliance with state water laws and regulations. Public pammpatlot}
and comment is encouraged. Opportunities for public involvement vary according to the stage 0
the permit evaluation.

Initial Review Stage (IR in the ""stage' column of the permit listing)

The Department has given the applicant the results of an initial review of water use restrictions,
water availability and other limits that affect the agency’s decision on whether to 1ssuc¢ a permit. The
applicant has asked the agency to proceed to the next stage of evaluation. The Department welcomes
comments from interested persons, agencies and organizations on the proposed water use.

The comment deadline for initial reviews appearing in this public notice is Spm, Thursday,
June 14, 2001.

Although we cannot respond individually to all comments, each will be considered as the agency
makes its permit decision.

Proposed Final Order Stage (PFO in the "'stage" column of the permit listing)

The proposed final order is the Department’s preliminary decision on the water use request. It will
indicate how the comments received on the application in the first stage were considered. The PFO
documents the agency’s decision through specific findings. If appropriate, it includes a draft permit
specifying any conditions or restrictions on the use.

Persons interested in receiving a mailed copy of a PFO must pay a statutorily-required fee of $10.
(Any person paying $10 to receive a PFO by mail will also receive a copy of the Final Order when
it is issued.) PFO’s may be viewed for free at the Department’s Salem Office or at the district
watermaster office nearest the proposed use.

Those disagreeing with the Department’s decision as expressed in the PFO have 45 days to file a
protest.

The protest deadline for proposed final orders appearing in this public notice
is Spm, Friday, June 29, 2001.

The protest filing fee is $200 for everyone but the applicant. Detailed requirements for filing a
protest will be sent with copies of the PFO. Persons who support the PFO may file a “standing” fee
of $50 to retain the ability to participate in future proceedings relating to an application. Before
participation is allowed, an additional $150 will be required at the time of the proceeding.

Page 2 of 20



How To Read the Listing

Applications are organized by Oregon’s
major river basins, as listed below:

1-North Coast 8-Grande Ronde  15-Rogue
2-Willamette 9—Powder 16. Umpqua
3-Sandy 10-Malheur 17-S. Coast
4-Hood 11-Owyhee 18-Mid Coast
S-Deschutes 12-Malheur L 19-Columbia
6-John Day 13-Goose/Summer 20-Snake
7-Umatilla 14-Klamath
G-12345 | 2 | Dry Ce>Rowe R| 050 |C m1 <000 | i«;;?s SENE.SECTION 9,T16S,R¢W | W.Qinton.... |PFO| 2
£ Vi ‘ L £14 1 /v L _— L
oy County of use; Aopli
” pphcant name
number Priority date & address
- Amount
- lri'igzlcd Stagc of Revir.t\s':
A ages IR initial review
What it PO proposed final
flows into order
The source
Legal description of
Unit of measure: general area of use: Dedsion codes:
C —cubic feet per second “Southeast quarter of 1 permit may be issued as
AoaBeati G — gallons per minute the Northeast requested by applicant
ppucabion 4 o re-feet quarter of Section 9, 2 permit may be issued with
gmmtﬂ;m e Township 16 South, appropriate conditions
s West " it unlil ;
R — reservoir Type of use Ranged West 35 : £lyito be issusd
S — surface (e.g: IR —irrigation;
I —instream see codes below)

Some commonly-used Type of Use abbreviations (for definitions, please consult Oregon
Administrative Rules Chapter 690, Division 300):

AG—agriculture
CE,CH (1, CR—cranberry uses
CM—comuneraal
CS—campground
DI-domestic, incl lawn &
garden
DN-domestic, incl.
non-commercal
DO—domestic
DS—domestic/stock
Fl-fish
FP-fire protection
FW-fish & wildlife

GD-group domestic
GR-groundwater recharge
GT-geothermal
IC-rrigation, primary &

supplemental
ID,[L-irrigation with

Domestic or Livestock

use, respectively
IM-industnal, mnu.fzctuﬁ.ng
[R-irmgation
IS—supplemental irmigation
LV,LW-livestock /wildlife
MI-mining

Page 3 of 20

MU-munidpal
NU-nursery use
PA—pollution abatement
PW-—power
QM—quasi-munidpal
RC—recreation
RW-road construction
ST-storage
SW-swimming
TC—emperature control
Wil-wildlife



May 15, 2001

Rpp# Basin Source Quantity Use Cnty/Priority Pod Vicinity Name /Address Stage/Status
G-15075 2 A WELL>PECAN CR 0.0180 C 1ID 1.40 Clackamas SESE, SECTION 16 CITY OF LAKE OSWEGO; WALK PFO 2
12/10/1999 T 25, R1E PO BOX 369
LAKE OSWEGQ,OR 97034
G-151%4 2 A WELL>MOLALLA R 1.0000 C ID 40.00 Clackamas NENW, SECTION 26 RICHARD F CHEADLE PFO 2
NU 9/ 7/2000 T 4S, RIE 28000 S DRYLAND RD
CANBY,OR 97013
G-15227 2 WELL 1>DANIELS CR 0.8275 C OM Lane NWNW, SECTION 35 COUNTRY VIEW ESTATES WATE PFO 2
IR 137.20 10/ 8/2000 T16S, R3W 91000 RIDGEVIEW RD
WELL 2>DANIELS CR SWNE, SECTION 35 EUGENE,OR 97408
T16S, R3W
WELL 3>DANIELS CR SWSW, SECTION 26
T16S, R3W
WELL 4>DANIELS CR SENW, SECTION 35
T16S, R3W
WELL 5>DANIELS CR SENW, SECTION 35
T16S, R3W
WELL 6>DANIELS CR SESW, SECTION 26
T16S, R3W
WELL 7>DANIELS CR SWSW, SECTION 26
T16S, R3W
WELL 8>DANIELS CR NENW, SECTION 35
T16S, R3W
WELL 9>DANIELS CR SWNW, SECTION 36
T16S, R3W
WELL 10>DANIELS CR NWNW, SECTION 35
T16S, R3W
WELL 11>DANIELS CR SENW, SECTION 35
T16S, R3wW
WELL 12>DANIELS CR NWNE, SECTION 35
T16S, R3W
WELL 13>DANIELS CR NWNW, SECTION 35
T16S, R3W
WELL 14>DANIELS CR NWNW, SECTION 35
T16S, R3W
WELL 15>DANIELS CR SWNW, SECTION 36
T16S, R3W
R-84049 4 S FK MILL CR/CRW C R>MILL 2100.0000 A MU Hood River NENW, SECTION 20 CITY OF THE DALLES PFO 2
1/21/1999 T 1S, R1l1E 6780 RESERVOIR RD
THE DALLES,OR 97058
S-84050 4 CROW CR RES>S FK MILL CR 2100.0000 A MU Wasco NENW,SECTION 20 CITY OF THE DALLES; ANDER PFO 2
1/21/1999 T 1S, R11E 6780 RESERVOIR RD
THE DALLES,OQR 97058
¥

Page 4 of 20




WAT A 1

APP# BASIN SOURCE COUNTY & PRIORITY DATE APPLICANT NAME & ADDRESS
IS- 84562 12 Home Cr> Harney Oregon Parks & Recreation Dept
Garrison Lk 10/17/2000 c/o Michael Carrier

1115 Commercial St NE, Suite 1
Salem, OR 97301-1002

USE: Instead Water Right to benefit public uses, which includes recreation and scenic attraction.

REACH
LOCATION: From Home Creek at Upper Crossing being in the SE 1/4 NW 1/4 of Section 24, T. 35 South, R. 32 4 E, WM;

downstream to the intersection of Home Creek and the proposed Steens Mountain Wilderness area boundary being the
west quarter section line of the SE 1/4 NE 1/4 of Section 10, T. 35 South, R. 32 E, WM.

PROPOSED
QUANTITY ALLOWED:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

3.49 7.0 17.0 35.6 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.91

page 5.5 of 20



INSTEAD WATER RIGHT APPLICATION (Contd.)

APPZ BASIN SOURCE CQUNTY & PRIORITY DATE APPLICANT NAME & ADDRESS
IS- 84563 12 Threemile Cr> | Hamey Oregon Park & Recreation Dept
Garrison Lk 10/17/2000 c/o Michael Carrier

1115 Commercial St NE, Suite 1
Salem, OR 97301-1002

USE: Instead Water Right to benefit public uses, which includes recreation and scenic attraction

REACH

LOCATION: From the intersection of Threemile Creek with the west section line of Section 21, T. 35 South, R. 32 ¥ East, WM;
downstream to the intersection of Threemile Creek with Highway 205, being in the NW 1/4 of the NW 1/4 of Section
25, T. 35 South, R. 32 E, WM.

PROPOSED

QUANTITY ALLOWED:
JAN FEB MAR | APR MAY | JUN JUL AUG | SEP OCT |NOV |DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

page 5.75 of 20




United States Department of the Interior

FISH AND WILDLIFE SERVICE RECEIVED
Oregon Fish and Wildlife Office MA
2600 S.E. 98th Avenue, Suite 100 Y25 2001
WATER RES :
Portland, Oregon 97266 LEM_%JF?E%E{)SNDEPT-

(503) 231-6179 FAX: (503) 231-6195

Reply To: 8330.6492 (01)
OALS Number: 01-2813 May 21, 2001

File Name: home threemile cr water rights.wpd

Paul R. Cleary, Director

Oregon Water Resources Department
Commerce Building

158 12" Street NE

Salem, OR 97301-4172

Subject: Water Right Application Files: R-84576, INS-84562, INS-84563

Dear Mr. Cleary:

The U.S. Fish and Wildlife Service (Service) is signatory to the Catlow Valley Fishes
Conservation Agreement (Conservation Agreement), a multi-entity conservation agreement to
conserve rare fish species on the southwestern slope of Steens Mountain. Recently, the Oregon
Department of State Parks submitted two instream flow applications, one for Home Creek (INS-
84562) and one for Threemile Creek (INS-84563). Roaring Springs Ranch has submitted an
application (R-84576) to develop two reservoirs in the Home Creek drainage, and annually
release storage into Home Creek for “irrigation, livestock, wildlife, fish life, recreation, and
stream flow augmentation”. Home Creek and Threemile Creek are two of the three streams
identified in the Conservation Agreement, and are central to the ongoing conservation benefits
derived from the Conservation Agreement.

The Service believes that two of these water right applications partially conflict with the purpose
of the Conservation Agreement, which is to balance the economic and environmental needs on
the Catlow Valley streams. The Conservation Agreement specifically states (page 1): “Because
the land ownership of the Catlow Valley stream drainages is a mix of private and public, the
purpose of this agreement is to improve and enhance the habitat of the Catlow redband trout and
the Catlow tui chub while maintaining a viable ranch grazing program for the Roaring Springs
Ranch and multiple-use resource management for the BLM”. We provide a brief summary of
our concerns, and recommendations for resolving these conflicts. One application (INS-84562)
appears to support balanced economic and environmental interests, therefore the Service has no

comment.



State Parks Application INS-84563 extends along Threemile Creek to State Highway
205, which is below Roaring Springs Ranch’s Threemile Creek diversion feature. By
relocating the downstream end of application INS-84563, from Highway 205 upstream
approximately 1/4 mile to the Home Creek Wilderness boundary, the instream flow
benefits to Catlow Valley fishes and Roaring Springs Ranch economic benefits would be
successfully balanced. We recommend that any final order identify the Home Creek
Wilderness boundary as the downstream end of the instream water right.

Roaring Springs Ranch Application R-84576 would create one on-stream reservoir and
enlarge one existing off-stream reservoir in the headwaters of Home Creek. The Service
believes the on-stream reservoir (termed Smith Flat Reservoir in the application) would
have significant, negative environmental consequences. These consequences include
changes in Home Creek hydrology, channel structure, water quality, plant and insect life,
and, ultimately, in the fish population. Impacts of reservoir construction on terrestrial
wildlife species is also a Service concern. The off-channel enlarged reservoir (V Lake
Reservoir), while still of concem to the Service, would have less detrimental impacts to
Home Creek. In summary, the Service does not support the portion of R-84576 that
proposes on-channel storage of water (Smith Flat Reservoir). The Service believes, with
proper management features in place (fish screening, maintenance agreement, diversion
and release agreements) the off-channel reservoir poses less serious threats to the aquatic
resources of Home Creek. We further believe that the Conservation Agreement would
offer a potential mechanism for developing these management features and agreements.

The Service hopes these comments will be beneficial in Oregon Water Resources Department’s
review and final decisions on these three water right applications. If you have any questions,
please contact Doug Young, Fish and Wildlife Biologist (503-231-6179).

CC:

Sincerely,

State Supervisor

S. Davies, Roaring Springs Ranch (Frenchglen, OR)

Oregon Department of State Parks (Salem, OR)

W. Bowers, Oregon Department of Fish and Wildlife (Hines, OR)
D. Blackstun, U.S. Bureau of Land Management (Hines, OR)



o BOISTH SR T0 1583768664260 Py

JOHN A. KITZHABER. M.P.
GOVERNOR

September 29, Z000

Miee Cartier

Deparunent of Patks and Recregtion
1115 Conrmercial Strect NE

Salem, OK 97301-1002

Dear Mikc:

The Stoens Momtain Coopermive Mzmpement and Protection Actof 2000 (H R 4828) 198 errerily

before the United States Congrecs. IFH R, 4828 becomes Taw, & wogq of the drainage ares of Home
Crexk ypd Threemile Coeek in Hemney Comnty will be designatad 4 feders] wilderness arcs. This area
will be known a8 the Stoens Mowmtain Wildemess Arca. The

Management, m its proposal 1o the Seaetary of the Inberior to
identified 2 number of recrvation epd scenic tiraction values 1o b prowscted by wilderocss designation.

I beliove the Stamofomzmlmsn.pdﬂicﬁmmobﬁgaﬁmm ist in the protection of the federal
wilderness areas identified in H R 4828, snd should investigane actiond it can take 1o focilitute
protection of wilderness valies. A number of these values are 1 to proizction of in-stvtsn flows in
Home 20d Threomile Creeks wheres these creeks traverse the Wildeme3s Arca. Ass<uch Lask
tha:ymmwdmaumvmgnhonofwm:cmmtﬁﬂlhlo your Depactment onder Oregon law
that would assiszin = protection of thos wildemess arca. In
for To-stream waier rights pursnant to ORS 537 336(3) to proicet 1

scénic attractions. !n-aumwatcrnghsptdnmingﬂowsm resches of Bome and Threamole Crecks
wrthmﬁ:cSmm.sMnmbdeduwArmmuubea i

I s cermin the scientific evaluations which were completad by Depa‘mm:ofthclumm-wﬂl
provids a substantia] poartion of the documentation you will
micessary to sopport the pubbic nses which must be idertified
stream waler tight under stzte Law, ] will azk the Department of the Interior to make their tackmical

information available to you as soon as possible. 1will skso ask
Resomees 10 waork clascly and expeditiously with your

Thsnk you for your nterest and assistence.

RECEIVED

Paul Cleary WATER HESOUPCES DEPT.
SALEM, OREGON

SYATE CAPITOL, SALEM 57310-0370 (343) I378-3111 mtx (S03) ITB-A4862 TTY (503) 378-4859

TOTAL P.@1
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PR DEP REGIONAL DIRECTDR P.B2/83

Unitcd States Department jof the Interior

Memorandum

o

To: Lenna Aoki, Director, Office of Legisiative Affuir;
From: Bob Andersom, Counselor fo the Secretary & /,
Re:  Steeps Mountain Water Rights [ssues

Date; Scptcmber 28. 2000

You asked me 10 review the water rights protections that kuve been propused as paat of the
Steens Mountain Wilderaess legislation. Based on my discussions with the BLM and the
Sohicitor, | am satisficd that instream values in the propossd wilderness arcas ace adequately
secured. In mnost cavcs there are avorlapping sources of protection to casure that water
remams it the rivers and crecks in the proposed wildcmcslk arcas. A bric[ summary {ollows.

i Donner und Blitzen Drainage,

A roajority of the propoged wildemess 1s Jocated high on the mountain and includes the
headwaters of the Donner und Blitzen River and its mbutacics, First, these rivars would be
protecied from diversions due their indusion as wﬂdcmc:;f.. We have succesefully claimed and
lidgated water rights for wildemass areas in other ci See, In re SRBA, Case No.
39576 - Wilderness Reserved Claims, 1999 WL 778325 (}:: 1999)(rehearing pending). The
Idsho wildorness involved the water rights disclaimer the Wikdcmess Act that js proposed
10 be part of the Steens legislation.  Second, the Dotmer hd Blizten, portions of Mud Creck,
Ankle Creek, and the S. Ferk of Ankle Creek would be degignated as Wild and Scenic Rivers.
Designation as & wild aed scenic river ¢arries with ita tion of water rghts sufficient (o
fulfill the purposcs of such desigration. See Copgins, Wilkinson and Leshy, Federad Public
Lands and Resources Law 333395 (3d cd. 1993). This has been Executive Branch policy for
the past 21 years. Third, these fivers drain into the Malhuer Nagonal Wildlife Refuge and as such
are subject to 2 reserved water right with a 1908 priority date 10 prolect the purposes of the
Refuge. [n addition, the U.S. Fish and Wildlife Service is in the process of confirming
substurrtial water {o the Refuge pursuwmt to Oregon Jaw, Fioally, we ure the principal landowner
surrounding these river systems. As such we bave the ability and legal obligation to control
access to the fdvers o ensure that diversions from non-wi BLM lands do not impnir
downs{ream wildemess valucs,

| RECEIVED
MAY 15 2001

WATER RESOURCES DEPT.
SALEM, OREGON

[ |
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s bl

75 Crecks and Rivers ¥lowing Into Alvord Leke and Eliwtrt.

All of these cresks have thelir headwaters Within wildemess boundaries. As such they sre
protected by virtue of the wilderss claim to reserved water. As with the Dooner vnd Blitzen
drainage, the Alvord arce crecks are aheady protected by the foct the government &5 property
owner can degy access to those who would divert water fog out of stream uses, Io fs¢t, the BLM
would have & lepal obligation to ensure that diversions from its non-wilderness lands did not
wopair downsiremm wilderncss vatues. [n&ddmm,WhnrmCreckmﬁhuicWIdboﬁc(‘r&k
are designated as wild and stenic rivers and thus bave 2 federal reserved right to fulfill those

PUIDOSCS. |
31 Homc Creck. !

ThcumnportmnofwﬂdawmcmmnsHomeﬂfxcek,Dowckmd Threemile
Creek, [mplied federal reserved righls to protect the wilderness vahocs would provide protection
2guinst upstream diversions. As noted above, we have suctessfully claimed and Btigated water
tights for wilderncss areas in other circumstancay. See, /i ye SRRA, Case No. 39576
Wilderress Reserved Clairts, 1999 WL 778325 (Tdsho 1999)(rehearing perdting). The Idaho
wildemiess invafved &:Wﬂaﬂf}:ﬁﬁmhmﬁmmc“hm&d ﬂmlupmpnmdmbc
part of the Steens legisiation.  Also, the {ederal goverpment is the principal propaty owner
adjacent 1o the Creeks and thus the BLM wonld have an obligation to proclode upstoesm
diversions by hmmting access to (hose who wotld divert Put anothar waty, the BLM would
be obliged to exercisc all afahemhnntytocmﬂiﬁ:td:dmtpcmtacuvmesﬂmcou]d
impair downstream wildomess vatues.  Moreover, Dr Créck and Threemife Creek are not
perennis] suvans above the wildemest area and thus huve Jittle peactical vales as sources for
diversion. i

"

TOTM P.HG3

RECEIVED
MAY 1 5 2001

TER RESOUFCES DEPT.
WATSALEM, OREGON
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STATE OF OREGON

WATER RESOURCES DEPARTMENT

RECEI 1 158 12TH ST. N.E. INVOICE #
5 SALEM, OR 97310-0210
378-8455 / 378-8130 {FAX}
< | { e
RECEIVED FROM: 1 € Uha nl € fax&eni APPLICATION
S b T = ]
BY: 0Nk I)BSS € i PERMIT
TRANSFER
CASH: CHECK: # OTHER: (IDENTIFY)

[]

0y g0

[ ToraLgeco [s /J- 0D ]

L0417

WRD MISC CASH ACCT |

ADJUDICATIONS
PUBLICATIONS / MAPS
OTHER: (IDENTIFY)

OTHER: (IDENTIFY)

wilv|»n |Wv

[REDUCTION OF EXPENSE [

(New)

PCA AND OBJECT CLASS VOUCHER #
[0427  WRD OPERATING ACCT |
MISCELLANEOUS
0407 COPY & TAPE FEES s
0410 RESEARCH FEES D) S :
0408 MISC REVENUE: (IDENTIFY) [ ? =2 WARZ;
TC162 DEPOSIT LIAB. (IDENTIFY) ~+ S g /{"" b“"’L 5
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER s 0202 s
0203 GROUND WATER 3 0204
0205 TRANSFER s 0206
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR S 0219 S
LANDOWNER'S PERMIT 0220 s
OTHER (IDENTIFY)
| 0437 WELL CONST. START FEE
0211 WELL CONST START FEE S CARD #
0210 MONITORING WELLS s CARD #
o o UV OTHER (IDENTIEY)
| 0539 LOTTERY PROCEEDS |
1302 LOTTERY PROCEEDS [
(0467  HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) B
0231 HYDRO LICENSE FEE (FW/WRD) s

HRDRO APPLICATION

]

I ————

RECEIPT # 4 50 8 1

DATED. £.5 /5'/21‘/ vic . UW-_._.___

Distribution-White Copy-Customer, Yellow Copy-Fiscal, Blue Copy-File, Bull Copy-Fiscal



May 14, 2001

Water Rights Section

Oregon Water Resources Department
158 12" St. NE

Salem, OR 97301-4172

FAX: (503) 378-2496

Re:  Pending Instream Water Right Applications for Home and Threemile Creeks, Malheur
Lake Basin IS 84562 and 84563, Oregon Parks and Recreation Department

To Whom It May Concern:

[ submit this public comment on behalf of the Oregon Natural Desert Association
(ONDA). ONDA urges the Department approve and issue instream water rights for Home and
Threemile Creek in the public interest. Protection of instream flows will preserve the scenic and
recreational values of these creeks as they flow through the Wilderness Area designated in the
Steens Mountain Cooperative Management and Protection Act of 2000. In addition, these
instream flows will benefit redband trout, a state sensitive species. Finally, instream flows will
contribute to protection of water quality that is already impaired for temperature.

Please, send a copy of any Proposed Final Order and Final Order for IS 84562 and IS
84563 as soon as they are issued. Enclosed is a check for $20 ($10 per application) as required
under ORS 536.050(1)(p)-

Thank you for your careful attention to this matter. I look forward to receiving the
proposed final orders. Should you have any questions that I may address, please, do not hesitate

to call me at the number above.
/&71)” )?7/

Stephame M. Parent ’

enclosure

ce: Bill Marlett

RECEIVED
MAY 1 5 200

WATER RESOURC
SALEM, OREGO) EP!
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STATE OF OREGON
WATER RESOURCES DEPARTMENT

ReceipT = 4 3 S ibnlaslis INVOICE #
5 0 5 SALEM, OR 97310-0210
378-8455 / 378-8130 (FAX)
REceveDpFRoM: Raxen £l Ry Ssel/ APPLICATION
BY: ~ PERMIT
TRANSFER
CASH: CHECK: # OTHER: (IDENTIFY) :
D QY-3o/ | TOTALRECD |§422-€8 |
[0417  WRD MISC CASH ACCT |
ADJUDICATIONS 5
PUBLICATIONS / MAPS S
OTHER: (IDENTIFY) s
—  OTHER: (IDENTIFY) S
REDUCTION OF EXPENSE
| e o
PCA AND OBJECT CLASS VOUCHER #
|0427  WRD OPERATING ACCT | Lo
MISCELLANEOUS
0407 COPY & TAPE FEES $
0410 RESEARCH FEES '0 5
0408 MISC REVENUE: (IDENTIFY) : F O- S,:) A-00)
(New) TC162 DEPOSIT LIAB. (IDENTIFY) IS = SYs462 §
$U563
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER s 0202 3
0203 GROUND WATER S 0204
0205 TRANSFER S 0208
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR 5 0219
LANDOWNER'S PERMIT 0220
OTHER (IDENTIFEY)
[0437  WELL CONST. START FEE
0211 WELL CONST START FEE CARD # |
0210 MONITORING WELLS CARD # |
_________ OTHER (IDENTIFY)
(0539  LOTTERY PROCEEDS |
1302 LOTTERY PROGEEDS I:
0467  HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRAD) s
0231 HYDRO LICENSE FEE (FW/WRD) s

HRDRO APPLICATION

e

RECEIPT # 4 50 5 3

DATEDZ. 5_%.‘7/9,/ BY:C- Q

Distribution-White Copy-Customnar. Yellow Copy-Fiscal, Blue Copy-File, Bufl Copy-Fiscal
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PROTECTING NATURAL FLOWS IN OREGON RIVERS /(.

By fax and regular mail.

May 10, 2001

Dwight French

Water Resources Department
158 12" Street NE

Salem, OR 97310

Re:  Pending Instream Water Right Applications for Home and Threemile
Creeks, Malheur Lake Basin
IS 84562 and 84563, Oregon Parks and Recreation Department

Dear Dwight,

WaterWatch strongly supports the issuance of instream water rights for Home and
Threemile Creek. Protection of instream flows in Threemile Creek and Home Creek is
necessary to preserve the scenic and recreational values of these creeks as they [low
through the Wilderness Area designated in the Steens Mountain Cooperative
Management and Protection Act of 2000. These instream flow requests also provide
critical habitat for redband trout, a state-sensitive species that has been petitioned for
listing as endangered under the federal Endangered Species Act. In addition, protection
of instream flows is necessary ensure protection of the quality of the water flowing
through these creeks.

_ We request a copy of any Proposed Final Order and Final Order for IS 84562 and
IS 84563 as soon as they are issued. A copy of this’letter is being sent by mail with a
check for $20 ($10 per application) as required under ORS 536.050(1)(p).

Please call if you have any questions about this request.

Senior Staff Attomney HECE'VEQ
MAY 1 4 2001
WATER RESOURCES
ALEM, OHEGOI‘? Sl
Main Office: 213 SW ASH ST. STE. 208 PORTLAND, OR 97204 TEL: 503-295-4039 FAX: 503-295-2791 Visit us at:

Field Office: 27 NORTH IVY 5T. MEDFORD, OR 97501 TEL: 541-772-6116 FAX: 541-779-0791 www.waterwatch.org
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WATERMASTER DIVISION 33 APPLICATION WORK SHEET

Recommendations for Water Right Applications that may affect the Habitat of Sensitive, Threatened or Endangered Fish Species,

OAR 690-33-310 through 340.
Date: E/a /ci/ 21 day Deadline Date: /%_5 I’Ltf Application # {5_6 qﬁ Z;/f9 - ¢Sé 3

Applicant’s Name: 0'2’6.67 oN fﬂws ‘d )25'6‘12&74'77 ‘DA/ FDWWMW

rd
SOURCE OF WATER: O GROUNDWATER § SURFACE WATER Q STORAGE
i ;
DESCRIPTION OF THE SOURCE: ﬁé“ﬂ’ E (LEEK-

(A spring, well, sump, exempt pond, unnamed stream, elc.)

RECEIVED

1) If from surface walter, does the walcr at the proposed diversion location flow into another water body?

APR
O YES }‘e{ NO O SOMETIMES 1 3 2001
If sometimes, describe the time period, Between: and WATEFIA Eg&oggggg h?EF’T:

2) Docs the source ever go dry in the area of the proposed diversion?

O YES % NO

3) To your knowlcdge, has the requested source of water been regulated because of insufficient flow to satisfy cxisting water righis
includirg instream water rights?

Q VES )if NO

I YES, please explain:

4) Is there sufficient flow at the proposed point of diversion to satisfy all existing water rights and provide the quantity of water
requested under this application?

ﬁ(‘YES O NO

5) Did you mcet with stafl from another agency to discuss this application?

O YES ){ NO

Who: Agency: Date:

6) Is mitigation an option?
Q YES ,H NO

If YES, please explain:

Comments:

Name: Date: Title:

WRD Contact: Kerry Lefever, Acting Interagency Coordinztor, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / c-mail: Kerry. A .LEFEVER@wrd.or.statc.us

Revised: 02/23/01



DE AI/I'C-A o /9
Q DIVISION 33 APPLICATION REVIEW SHEET

Recommendations for Water Right Applications that may affect the Habitat of Sensitive, Threatened or Endangered Fish
Species, QAR 690-33-310 through 340.
Date: !7-6’!0’ 21 day Deadline Date: 2/2,’_5/0 / Application # )6 '%L/ 9’(7 Z /5 "%#963
[
Applicant’s Name: 0 ﬁ‘% o7/ FWS ‘?[ }ﬁé.-c, 122 YT

1) Does the proposed use comply with state and federal water quality standards? NO @

If NO, how?

1) If the answer to question (1) is YES, will the propos?;/j use still result in a diminution of water quality for the habitat of

sensitive, threatened or endangered species? [/ YES
If YES, how?
2) Can conditions be applied to mitigate the impact of the use? NO / YES
Which conditions are recommended? Aﬁ/" H,Q,Qﬁ/
S r

(Try to select conditions from the Menu of Conditions)

4) If conditions cannot be identified to offset impacts, would the proposed use harm the species? NO“ECE‘VED

If YES, please explain: EB i 8 an
£S DEPT.
WATERFESCREECON
DEQ RECOMMENDATION: z . %
. Mt/ RECEIVED
/\ Approval with conditions.
- JAN 8 O 2001

& Approval without conditions.

Denial.
DEQ Representative: Name: .rlu /{ /}héll @ .

WRD Contact:  Brendalee S. Wilson, Interagency Coordinator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / e-mail: brcndalee.s.wilson@wrd.or.state,us

Eastem Region - Bend

Date: 2 = )3 -()f

Revised: 01/19/01



RECEIVED’
FEB 1 6 20ul

Oregon Water Resources Department

; ‘ 158 12th Street NE
John A. Kluhﬁw. L{.D.. Govemnor Salem, OR 97301_4172
(503) 378-3739
FAX (503) 378-8130
January 19, 2001 RECEIVED

JAN 30 2001

OREGON PARKS AND RECREATION DEPARTMENT Eastern Region - Bend

c/o MICHAEL CARRIER
1115 COMMERCIAL STREET NE, SUITE 1
SALEM, OREGON 97301-1002

Reference: Instream water rights in the Malheur Lake Basin,
Application Files 84562 and 84563

Dear Oregon Parks and Recreation Department:
This document, called an "Initial Review", is to inform you of the potential limitations to

your proposed instream water right and to describe some of your options. Based on the
information you have supplied, the Water Resources Department has made several

determinations:
The referenced applications are complete and not defective.
The proposed use is not prohibited by law;
The instream use is allowed under OAR 512, the Malheur Lake Basin Program;
L icati il 2
The priority date for this instream water right application is October 17, 2000.
HOME CREEK, tributary to GARRISON LAKE
From HOME CREEK at UPPER CROSSING being in the SE¥%4 NW ¥ of SECTION 24, T. 35
S, R. 32 %2 E, WM; downstream to the intersection of HOME CREEK and the PROPOSED

STEENS MOUNTAIN WILDERNESS AREA BOUNDARY being the west quarter section line
of the SE¥4 NE% of SECTION 10, T. 35S, R. 32 E, WM.

a. T mou f water ue or_ instr

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
7.0 17:0B3 61051 () N3 110 S A1 ) 4.0 4.0 4.0 3.0 3.0

WATER RESOURCES DEPT

SALEM, OREGON



b. The amount of water available, in the appropriate reach, at a 50 % exceedence level:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
3.49 7.05 17:4 356 53.2 31.1 8.39 3.58 3.03 3.15 2.83 2.91

c Allowable water use:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
3.49 7.0 17.0 356 53:00 3100 8.0 3.58 3.03 3.15 2.83 2N

24 Application File #84563

The priority date for this instream water right application is October 17, 2000.
THREEMILE CREEK, tributary to GARRISON LAKE

From the intersection of THREEMILE CREEK with the west section line of Section 21, T. 35
S, R. 32 %2 E, WM; downstream to the intersection of THREEMILE CREEK with Highway
205, being in the NW¥% of the NW¥ of Section 25, T. 35S, R. 32 E, WM.

a. The amount of water requested for instream use:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
5.0 6.0 8.0 12.0 12.0 7.0 5.0 4.0 4.0 4.0 4.0 5.0

b. The amount of water available, in the appropriate reach, at a %50 exceedence level:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.33 4,25 4.29 4.40 4.62

(e llow r

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP QCT = NOV DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

NOTE: Exceptions to the instream water right flows are likely to appear on the certificate if
one is issued. The Department is working on the exact wording of the conditions. The
conditions are likely to allow some amount of additional appropriations for human and
livestock consumption.

Your applications can be moved to the next phase of the water rights application review
process.

RECE!VEB Page 2
FEB 1 6 2001

RESOURCES DEPT.
WATEST\LEM. OREGON



Please reference the application number when sending any correspondence regarding the
conclusions of this initial review. Comments received within the comment period, will be
evaluated at the next phase of the process.

At this time, you must decide whether to proceed or to withdraw your applications as
described below.

Withdrawal:
If you choose not to proceed, you may withdraw your application. To accomplish this you
must notify the Department in writing by March 2, 2001. For your convenience you may

use the enclosed "STOP PROCESSING" form.

To Proceed With Your Application:

If you choose to proceed with the applications, you do not have to notify the Department.
Your applications will automatically be placed on the Department's Public Notice to allow
others the opportunity to comment. After the comment period, the Department will
complete a public interest review and issue a proposed final order.

If vou have any questions:

If you have any questions concerning your applications for instream water rights, please
feel free to contact Jake Szramek at (503) 378-8455, extension 274, or toll free in Oregon
at 1-800-624-3199, extension 274. Please remember to have your application number(s)
available if you decide to call.

cC: Eastern Regional Manager, Watermaster District #10, Water Availability Section

enclosures:  Stop Processing Form
Flow Chart Water Rights Process

RECEIVED
FEB 1 6 2001

R RESOURCES DEPT.
WATESALEM. OREGON

Page 3



’ Water Quality Monitoring Sites

To Frenchglen

South Steens
Campground

Home Creg(

Home Creek Sites

Mouth T35S R32E Sec 10 SENE

Butte T35S R32.5E Sec 7 NESE Upper

Crossing T35S R32.5E Sec 24 NWNW A
+[0SSINg

Threemile Creek Sites

Mouth T35S R32E Sec 25 NWNW \emile
Above Canyon T35S R32.5E Sec 20 NESE i FRERIES -:.r A
. Creek
FEB 1 6 20ui outh
AT B BRER
@ Water Quality Monitoring Sites
/\/ Major Streams e %%%EWED
TR - No warranty made by the BLM
: Pro!:yosed Wilderness Areas JAN 3.0 2001 o il ot ot prss l
Major Roads Koty Hazers Eume BIM OIS
Application No. 754575 & _Estmieion B« wies

Permit No.



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LRKE Exceedance Level: 50
Time: 11:22 pate: 10/16/2000
Stream: DRY CR @ mouth
WAB ID #: 31200801 £ WABS ABOVE: 0
M0 WAB ID #§ 31200801 Sum Upstream WABS Difference Difference
Flow CSM % Ann Flow CsSM % Ann Flow CSM % Ann With 50% Flow
1 1.25 .04 2.0 .00 .00 .0 .00 .00 .0 00
2 3.33 .10 5.2 .00 00 .0 .00 .00 .0 0o
3 12.30 .38 19.3 .00 00 .0 .00 .00 ) 00
4 27.10 .84 42.5 .00 00 .0 .00 .00 .0 00
5 13.10 .41 20.5 .00 00 .0 .00 .00 .0 00
6 3.32 .10 529 .00 .00 .0 .00 00 .0 00
7 .B6 .03 1.4 .00 .00 .0 .00 .00 .0 oo
B Lt .01 e | 00 .00 .0 .00 0o .0 00
9 37 .01 .6 00 .00 .0 .00 .00 .0 .00
10 .44 01 7 00 .00 =0 .00 00 .0 0o
11 .42 .01 7 00 .00 .0 .00 2008 ik 0 00
12 .87 03 1.4 00 .00 .0 .00 .00 .0 .00
Area 32.27 .00 .00
Relief 1110.00 .00 .00
Slope 2.175 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 00
Stream: HOME € mouth
WAB ID R: 31200802 # WABS ABOVE: 0
MO WAB ID # 31200802 Sum Upstream WABS Difference Difference
Flow CSM % Ann Flow CsM % Ann Flow CSM % Ann With 50% Flow
1 3.49 10 2.0 .00 .00 i) .00 .00 .0 .00
2 7.05 19 4.1 00 .00 .0 .00 00 .0 .00
3 17.40 47 10.1 .00 00 .0 .00 .00 «0 .00
1q 35.60 97 20.7 00 00 .0 .00 .00 0 .00
5 53.20 1.45 31.0 00 00 .0 .00 .00 .0 .00
6 31.10 .85 18.1 00 .00 -0 .00 00 e ] .00
7 B.39 .23 4.9 00 .00 .0 .00 00 0 .00
8 3.58 .10 2.1 00 00 .0 .00 .00 0 .00
9 3.03 08 1.8 00 00 .0 .00 00 0 .00
10 3015 .09 1.8 00 00 =0 00 00 0 .00
11 2.83 .08 1.6 00 00 .0 .00 00 0 .00
12 2.91 o8 Ly .00 oo .0 00 00 0 .00
Area 36.66 00 .00
Relief 2870.00 .00 .00
Slope 6.67 .00 .00
Elevation 6430.00 .00 .00
MAP 26.80 .00 .00
Jan Min T 12.40 .00 .00
Jul Min T 41.10 .00 .00
Yield 19.80 .00 .00

RECEIVED F?ECEI\IED
FEB 1 6 2001 JAN 3.0 2001

WATER RESOURCES DEPT. Eae »
SAIEM, OREGON M Region



Stream: THREEMILE CR € mouth

WAB ID #: 31200803 # WABS ABOVE: 0
MO WAB ID § 31200803 Sum Upstream WABs Difference Difference
Flow CSM % Ann Flow cCsSM % Ann Flow CSM % Ann With 50% Flow

1 4.85 .54 6.5 00 .00 .0 .00 .00 .0 .00
2 5.66 .63 7.6 00 .00 .0 .00 .00 .0 00
3 7.89 .88 10.5 .00 .00 .0 .00 .00 .0 .00
4 11.50 1.28 15.4 .00 .00 .0 .00 .00 0 00
- 11.40 1.27 15.2 .00 .00 .0 .00 .00 0 .00
6 6.89 <17 9.2 .00 .00 .0 .00 .00 0 .00
7 4.74 53 6.3 .00 .00 .0 .00 .00 .0 .00
8 4.33 48 5.8 .00 .00 .0 .00 .00 .0 .00
9 4.25 47 5.7 .00 .00 .0 .00 .00 .0 00
10 4.29 48 5.7 .00 .00 .0 00 .00 0 00
11 4.40 .49 5.9 .00 .00 .0 .00 .00 0 00
12 4.62 52 6.2 .00 .00 .0 .00 .00 0 00

Area 8.96 .00 .00

Relief 1600.00 .00 .00

Slope 8.59 .00 .00

Elevation 6170.00 .00 .00

MAP 23.90 .00 .00

Jan Min T 12.50 .00 .00

Jul Min T 41.60 .00 .00

Yield 39.50 .00 .00

Stream: SIXMILE CR @ mouth

WAB ID #: 31200804 # WABS ABOVE: 0

MO WAB ID # 31200804 Sum Upstream WABS Difference Difference

Flow CsSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow

1 57 .15 3.9 00 .00 .0 .00 .00 .0 .00
2 1.00 .26 6.9 .00 .00 0 .00 .00 .0 .00
3 1.96 <51 13.5 .00 .00 .0 .00 .00 .0 .00
4 3.27 .86 22.5 .00 .00 .0 .00 .00 .0 .00
5 4,10 1.07 28.2 .00 00 0 .00 .00 .0 .00
6 1.87 .49 12.9 .00 .00 .0 .00 .00 .0 .00
7 .49 =l 3.4 .00 .00 .0 .00 .00 .0 .00
8 20 .05 1.4 .00 .00 .0 .00 .00 .0 .00
9 «17 .04 1.2 .00 .00 =0 .00 .00 .0 .00
10 .18 .05 1.2 .00 .00 .0 .00 .00 .0 .00
11 .30 .08 2.1 .00 .00 .0 .00 .00 .0 .00
12 42 11 2.9 .00 .00 .0 .00 .00 .0 .00

Area 3.82 .00 .00

Relief 1840.00 .00 .00

Slope 12,30 .00 .00

Elevation 6000.00 .00 .00

MAP 24.70 .00 .00

Jan Min T 13.40 .00 .00

Jul Min T 42,50 .00 .00

Yield 17.43 .00 .00

RECEIVED RECEIVED

FEB 1 6 2001 JAN g0 2001

WATER RESOURCES DEPT. :
SALEM, OREGON Eastern Region - Bend
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{ Steve Brutscher - Instream Water Rights Page 1]

From: Steve Brutscher

To: Roger S Wood ; Russell Harding; Steve Brutscher; Thomas N Rosetta
Date: 10/11/00 4:34PM

Subject: Instream Water Rights

As per WRD and OPRD rules for filing instream water rights applications, | am advising you of OPRD's
intent to file instream water right applications on Home Creek and Threemile Creek in the Malheur Lake
Basin in Harney County. We are making this filing at the direction of the Governor's Office. We expect to
submit the application early the week of October 16.

Home Creek and Threemile Creek are small streams draining the southwest flank of Steens Mountain and
cutting through the Catlow Rim to the Catlow Valley. Both streams head on private land but flow through
BLM land for portions of their lengths. The directive from the Governor's Office regarding these streams is
part of the strategy involved in the effort to designate Steens Mountain as a Wildemess Area.

We are making this filing for recreation and scenic attraction flows. We are using, for the most part,
calculated flow data supplied to us by WRD. If you have an interest in being a co-applicant on either or
both of these applications let me know right away. Thanks.

Steven C. Brutscher

Policy and Planning Division

Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1

Salem, OR 97301-1002

(503) 378-4168 ext. 235

Fax: (503) 378-6447

CcC: Tammy Baumann

RECEIVED EGCEIVE

FEB 1 6 2001 0CT 17 2000
WATESFAEEES?OUF?ECCESEEPT WATER SR:ISS'IEIRSFE!S DEPT
Application No. S 4562
Permit No.

RECEIVED
JAN 30 2001

gastern Region - Bend



e

/

AV

%
~L

4

17

edhd
=TI

—_

~—
b

-

VA
AN

ooy S
\-AN "‘,‘h‘:}- Uol

Al ﬂ; \ .
‘Rask N

S,

e A

Sl || Eiym e

SRl

I

30N

RN (= N \ﬁi
TR o’ B

al
=

\ESQURCES DEPRT. i

P
{= 1y ' 3

‘LFE 178 7001

Al
0

w2 |
7@

36

<




[Steve Biutscher - Insiream WaterRights __Page ]

e e - NN : S

From: Steve Brutscher

To: Roger S Wood ; Russell Harding; Steve Brutscher; Thomas N Rosetta
Date: 10/11/00 4:34PM

Subject: Instream Water Rights

As per WRD and OPRD rules for filing instream water rights applications, | am advising you of OPRD's
intent to file instream water right applications on Home Creek and Threemile Creek in the Malheur Lake
Basin in Harney County. We are making this filing at the direction of the Governor’s Office. We expect to
submit the application early the week of October 16.

Home Creek and Threemile Creek are small streams draining the southwest flank of Steens Mountain and
cutting through the Catlow Rim to the Catlow Valley. Both streams head on private land but flow through_
BLM land for portions of their lengths. The directive from the Governor's Office regarding these streams is
part of the strategy involved in the effort to designate Steens Mountain as a Wilderness Area.

We are making this filing for recreation and scenic attraction flows. We are using, for the most pgrt.
calculated flow data supplied to us by WRD. If you have an interest in being a co-applicant on either or
both of these applications let me know right away. Thanks.

Steven C. Brutscher

Policy and Planning Division

Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1

Salem, OR 97301-1002

(503) 378-4168 ext. 235

Fax: (503) 378-6447

CC: Tammy Baumann

1

EGEINVE

0CT 17 2000

WATER RESOURCES DEPT
SALEM, OR

RECEIVED
FEB 1 6 zuu:

WATER RESOURCES DEPT.
SALEM, OREGON

P RECEIVED
Appﬁcaﬁ"“ No. 57567 JAN 30 2001

Pel'mlt O. Eastern Region - Bend
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Water Resources Department
Commerce Building

158 12th Street NE

Salem, OR 97301-4172

(503) 378-3739

FAX (503) 378-8130

January 19, 2001

OREGON PARKS AND RECREATION DEPARTMENT
c/o MICHAEL CARRIER

1115 COMMERCIAL STREET NE, SUITE 1

SALEM, OREGON 97301-1002

Reference: Instream water rights in the Malheur Lake Basin,
Application Files 84562 and 84563

Dear Oregon Parks and Recreation Department:
This document, called an "Initial Review", is to inform you of the potential limitations to
your proposed instream water right and to describe some of your options. Based on the
information you have supplied, the Water Resources Department has made several
determinations:

The referenced applications are complete and not defective.

The proposed use is not prohibited by law;

The instream use is allowed under OAR 512, the Malheur Lake Basin Program;
1. Application File #84562
The priority date for this instream water right application is October 17, 2000.
HOME CREEK, tributary to GARRISON LAKE
From HOME CREEK at UPPER CROSSING being in the SE¥4 NW¥ of SECTION 24, T. 35
S, R. 32 % E, WM; downstream to the intersection of HOME CREEK and the PROPOSED

<STEENS MOUNTAIN WILDERNESS AREA BOUNDARY being the west quarter section line
of the SE% NE% of SECTION 10, T. 35§, R. 32 E, WM.

a. The amount of water requested for instream use:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
4.0 7.0 170183 6105350 S 3:1/0 810 4.0 4.0 4.0 3.0 3.0

-

—

yal e,



b. The amount of water available, in the appropriate reach, ata 50 % exceedence level:

JAN FEB MAR  APR MAY  JUN JuL AUG  SEP OCT NOV DEC
3.49 7.05 17.4 356 53:2 311 8.39 3.58 3.03 3.15 2.83 2.9

c. Y Allowable water use:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
3.49 7.0 17.00 356 53.0 31.0 8.0 3.58 3.03 3.15 2.83 2.9

2 Application File #84563

The priority date for this instream water right application is October 17, 2000.
THREEMILE CREEK, tributary to GARRISON LAKE

From the intersection of THREEMILE CREEK with the west section line of Section 21, T. 35
S, R. 32 ¥2 E, WM; downstream to the intersection of THREEMILE CREEK with Highway
205, being in the NW¥% of the NW¥ of Section 25, T. 35S, R. 32 E, WM.

a. The amount of water requested for instream use:

JAN FEB MAR ~ APR MAY  JUN JUL AUG  SEP OCT NOV DEC
5.0 6.0 8.0 12:00 112:0 7.0 5.0 4.0 4.0 4.0 4.0 5.0

b. The amount of water available, in the appropriate reach, at a %50 exceedence level:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCTI NOV. DEC
4.85 5.66 7.89 11.5 11.4 6.89 4.74 4.33 4,25 4.29 4.40 4.62

C. Allowable water use:

JAN FEB MAR  APR MAY  JUN JUL AUG  SEP OCT NOV DEC
4.85 5.66 7.89 {75 11.4 6.89 4.74 4.0 4.0 4.0 4.0 4.62

NOTE: Exceptions to the instream water right flows are likely to appear on the certificate if
one is issued. The Department is working on the exact wording of the conditions. The
conditions are likely to allow some amount of additional appropriations for human and
livestock consumption.

Your applications can be moved to the next phase of the water rights application review
process.

Page 2



Please reference the application number when sending any correspondence regarding the
conclusions of this initial review. Comments received within the comment period, will be

evaluated at the next phase of the process.

At this time, you must decide whether to proceed or to withdraw your applications as
described below.

Withdrawal:
If you choose not to proceed, you may withdraw your application. To accomplish this you
must notify the Department in writing by March 2, 2001. For your convenience you may

use the enclosed "STOP PROCESSING" form.

To Proceed With Your Application:

If you choose to proceed with the applications, you do not have to notify the Department.
Your applications will automatically be placed on the Department's Public Notice to allow
others the opportunity to comment. After the comment period, the Department will
complete a public interest review and issue a proposed final order.

If you have any questions:

If you have any questions concerning your applications for instream water rights, please
feel free to contact Jake Szramek at (503) 378-8455, extension 274, or toll free in Oregon
at 1-800-624-3199, extension 274. Please remember to have your application number(s)
available if you decide to call.

Water Rights Speci

cc:  Eastern Regional Manager, Watermaster District #10, Water Availability Section

enclosures:  Stop Processing Form
Flow Chart Water Rights Process




i Wafér Quality Monitoring Sites

South Steens
Campground

Home Creek Sites

Mouth T35S R32E Sec 10 SENE
Butte T35S R32.5E Sec 7 NESE
Crossing T35S R32.5E Sec 24 NWNW

Threemile Creek Sites
Mouth T35S R32E Sec 25 NWNW T
Above Canyon T35S R32.5E Sec 20 NESE 5

Threemile
Gieai Above Canyon

outh
@ Water Quality Monitoring Sites
/\/ Major Streams ToFields
7 Proposed Wilderness Areas E%%%W’ l
Major Roads Kot oo, ms Bl Qs
ApplicationNo. 554570 2 O _ 2 4 Mies

Permit No.



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LRKE Exceedance Level: 50
Time: 11:22 Date: 10/16/2000
Stream: DRY CR & mouth
WAB ID §: 31200801 § WABS ABOVE: 0
MO WAB ID § 31200801 Sum Upstream WABS Difference Difference
Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow
1 1.25 .04 250 .00 .00 .0 .00 .00 .0 .00
2 3.33 10 5.2 .00 .00 0 .00 .00 .0 .00
3 12.30 .38 19.3 .00 .00 .0 .00 .00 .0 .00
4 27.10 .84 42.5 .00 0o 0 .00 .00 .0 .00
5 13.10 .41 20.5 .00 .00 .0 .00 .00 .0 .00
6 3.32 .10 5.2 .00 .00 .0 .00 .00 .0 .00
7 86 .03 1.4 .00 .00 .0 .00 .00 .0 .00
B 47 .01 7 .00 .00 0 .00 .00 .0 .00
9 .37 01 6 .00 .00 0 .00 .00 .0 .00
10 .44 01 7 .00 00 0 .00 .00 .0 00
11 .42 .01 7 .00 .00 0 .00 .00 0 .00
12 .87 03 1.4 .00 00 .0 .00 .00 .0 .00
Area 32.27 .00 .00
Relief 1110.00 .00 .00
Slope 2.75 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 .00
Stream: HOME € mouth
WAB ID #: 31200802 # WABS ABOVE: 0
MO WAB ID § 31200802 Sum Upstream WABs Difference pDifference
Flow CSM % Ann Flow CsSM % Ann Flow CSM % Ann With 50% Flow
1 3.49 10 2.0 .00 .00 .0 .00 .00 .0 00
2 7.05 19 4.1 .00 00 .0 .00 .00 .0 00
3 17.40 47 10.1 .00 00 .0 .00 .00 0 00
q 35.60 97 20.7 .00 .00 .0 .00 .00 .0 00
5 53.20 1.45 31.0 .00 .00 .0 .00 .00 0 00
6 31.10 85 18.1 .00 .00 .0 .00 .00 .0 00
7 B.39 v23 4.9 .00 .00 .0 .00 .00 0 00
8 3.58 .10 2.1 .00 .00 .0 .00 .00 .0 .00
9 3.03 .08 1.8 .00 .00 .0 .00 .00 0 0o
10 3.15 .09 1.8 .00 .00 .0 .00 .00 .0 0o
11 2.83 .08 1.6 .00 .00 .0 .00 .00 0 0o
12 2.91 .08 15T, .00 .00 .0 .00 .00 .0 90
Area 36.66 .00 .00
Relief 2870.00 .00 .00
Slope 6.67 .00 .00
Elevation 6430.00 .00 .00
MAP 26.80 .00 .00
Jan Min T 12.40 .00 .00

Jul Min T 41.10 .00 .00
Yield 19.80 .00 .00 2



Stream: THREEMILE CR @ mouth

WAB ID §: 31200803 # WABS ABOVE: 0
MO WAB ID # 31200803 Sum Upstream WABS Difference Difference
Flow CSM % Ann Flow CSM $ Ann Flow CSM % Ann With 50% Flow

1 4.85 .54 6.5 00 .00 0 0o .00 -0 .00
2 5.66 .63 7+6 .00 00 0 00 .00 0 .00
3 7.89 .88 10.5 .00 .00 0 .00 .00 .0 .00
q 11.50 1.28 15.4 00 .00 0 .00 .00 0 .00
2 11.40 1.27 15.2 00 .00 0 .00 .00 0 .00
3 6.89 .77 9.2 00 .00 0 00 .00 0 .00
7 4.74 « 53 6.3 .00 00 ] 00 .00 0 .00
] 4.33 .48 5.8 00 .00 .0 00 .00 0 .00
9 4.25 .47 5.7 00 .00 0 .00 .00 0 .00
10 4.29 .48 2.7 oo .00 0 00 .00 0 .00
11 4.40 .49 5.9 00 .00 +0 00 .00 0 .00
12 4.62 .52 6.2 00 .00 .0 00 .00 0 .00

Area 8.96 .00 .00

Relief 1600.00 .00 .00

Slope 8.59 .00 .00

Elevation 6170.00 .00 .00

MAP 23.90 .00 .00

Jan Min T 12.50 .00 .00

Jul Min T 41.60 .00 .00

Yield 39.50 .00 .00

Stream: SIXMILE CR @ mouth

WAB ID H: 31200804 # WABS ABOVE: 0

MO WAB ID # 31200804 Sum Upstream WABs Difference Difference

Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow

1 il 15 3.9 .00 00 0 .00 0o 0 00
2 1.00 .26 6.9 .00 .00 0 .00 00 .0 .00
3 1.96 -3 1 13.5 .00 .00 .0 .00 .00 .0 .00
q 3.27 .B6 22.5 .00 00 .0 .00 .00 .0 .00
5 4.10 1.07 28.2 .00 00 .0 .00 .00 .0 .00
6 1.87 .49 12.9 .00 .00 .0 .00 .00 .0 .00
7 .49 .13 3.4 .00 00 0 .00 .00 .0 .00
;] .20 .05 1.4 .00 00 0 .00 .00 .0 .00
9 .17 .04 1.2 .00 .00 0 .00 .00 .0 .00
10 .18 .05 1=2 .00 00 .0 .00 00 .0 .00
11 .30 08 2.1 .00 .00 0 .00 .00 .0 .00
12 42 13 2.9 .00 00 .0 .00 .00 A1) .00

Area 3.82 .00 00

Relief 1840.00 .00 .00

Slope 12.30 .00 .00

Elevation 6000.00 .00 .00

MAP 24.70 .00 .00

Jan Min T 13.40 .00 .00

Jul Min T 42.50 .00 .00

Yield 17.43 .00 .00




Form 2 - Lower Columbia/Statewide
ODFW DIVISION 33 APPLICATION REVIEW SHEET W.Bowevs

Recommendations for Water Right Applications that may affect the Habitat of Sensitive, Threatened or Endangered Fish
Species, OAR 690-33-310 through 340.

Date: IZZ('Z O( 21 day Deadline Date: 2-'/27‘3’/“J , Application # i 5"‘3 fégz 2‘%9 .—?4563
Applicant’s Name: OK&'@ on/ FWS iz % EC W: : :

1) Will the proposed use occur in an area that may affect the essential habitat of sensitive, threatened, or endangered fish
species? [690-33-330(1)]

NO@J Species: gfjgéq Cz ""_E e f: Stan@, Threatened, Endangered
Catlpw Tei b

IF ANSWER TO QUESTION (1) IS YES, CONTINUE ON THIS PAGE TO QUESTION (2),
IF ANSWER IS NO, FILL OUT PUBLIC INTEREST REVIEW SHEET % (PAGE?2)

What stage or value is at risk (circle all that apply): Spawning, Incubation, Rearing, Passage, Habitat Value

2) Will the proposed use result in a LOSS in the essential habitat of THREATENED OR ENDANGERED SPECIES or a
NET LOSS in the habitat of a SENSITIVE SPECIES?

0,// YES
A) Standard of NET LOSS applies to scnsilivgcies statewide. [690-33-330(2)(a)]
B) Standard of LOSS applies to T or E species outside the Columbia Basin. [690-33-330(2)(b)]

3) Can conditions be applied to mitigate the impact to the essential habitat of a S, T or E species?
NO / YES [690-33-330(3)]

Which conditions are recommended?

(Try to select conditions from the Menu of Conditions)
4) If conditions cannot be identified to offset impacts to the essential habitat of S, T or E species, would the proposed use
harm the species? g
NO / YES [690-33-330(4)]

If YES, please explain:

ODFW RECOMMENDATION:
Approval with fishery conditions.
)é Approval without fishery conditions.

Denial.

™
ODFW Representative: Name:{; )} w1 L Qm oS Date: .2-( O )

o

WRD Contact: Brendalee S. Wilsoé, Interagency Coordinator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / e-mail: brendalee.s.wilson@wrd state.or.us
Revised: 1/19/01



RECEIVED
FRUBLEQVINTEREST REVIEW SHEET FOR USE BY ODFW

Page 2
WATER RESOURCES DEPT.

App!icati(?nA Jﬂ'E M, OREGON Applicant’s Name:

1) Will the proposed use occur in an area that may affect the habitat of fish or wildlife species?

NO(/Y Spccies:__D,J.A,h_(_{ WJD: (‘/L‘il/md Tbu' fﬁmé

Other:

What stage or value is at risk (circle all that apply): Spawning, Incubation, Rearing, Passage, Habitat Value

2) Will the proposed use result in a loss ofhabilat? YES

3) Can conditions be applied to mitigate the impact to the loss of habitat? NO / YES

Which conditions are recommended?

(Try to select conditions from the Menu of Conditions)

4) If conditions cannot be identified to offset impacts to the habitat, would the proposed use harm the species?
NO / YES

If YES, please explain:

ODFW RECOMMENDATION:

Approval with conditions.

X Appioval without conditions.

Denial.

(D
ODFW Representative: Name: [ p,\-ﬁ- Al /R D Date: _2Z = [/t |
/ /

WRD Contact: Brendalee S. Wilson, Interagency Coordinator/Policy Analyst, Water Rights Division
1-800-624-3199 ext: 276 / Fax: 503-378-6203 / e-mail: brendalee.s. wilson@wrd state.or.us

Revised: 12/359



Mailing List for IR Copies

Instream Water Right Appl’s IR Date : January 19, 2001
#IS-84562 - and - #IS-84563

Original mailed to:

Applicant:  OREGON PARKS AND RECREATION DEPARTMENT
c/o MICHAEL CARRIER
1115 COMMERCIAL STREET NE, SUITE 1
SALEM, OREGON 97301-1002

Copies sent to: Caopies, M lllt.d

V1' WRD ..... File #15-84562 By:
o & - (SLII’I'

e | o
./ File #15-84563 0“-#_'“,@:—0\

(s

'L/-2. WRD - Water Availability: Ken Stahr

IR, Map, and Fact Sheet Copies sent to:

3. WRD—Regional-Manager—Bob-Main—SCR~ A0 DWFE

IR, Map, Water Availability & Fact Sheet.. 9 sets of copies...Give to Kerry for mailing

/5. WRD - Watermaster # District 12: Llc-)d.la.n_%ndan
4. ODFW Biologist District: #8 Wayne—Bewe#é{ iries
5. DEQ: Eastern Region - Dick Ni hols, Bend

6. DOA (Salem): Steve Applegate

7. NMES: Marc-Liverman——* :
9-’€UmﬁTB_‘Rw1erfntcﬂﬂba-]~F+5h—Comnmn-ff<— K}& _ﬂc?/é' /1

10-US5Fish-& Wildtife—<— =

11.NW Power Planning Council & L)//W C"}'/Wé'ﬁa\.

COMYSHT.IR

o# L))

Page 4




73410-0806

= Oregon

John A. Kitzhaber, M.D., Governor

October 17, 2000

Harney County Planning Department
450 N. Buena Vista

Burns, OR 97720

Dear Sirs,

Parks and Recreation Department
1115 Commercial St. NE

Salem, OR 97301-1002

(503) 378-6305

FAX (503) 378-6447

www.prd.state.or.us

Pursuant to State Water Resources Department administrative rules 690-077-
0010 and 690-077-0020 (4)(j), the Oregon Parks and Recreation Department
(OPRD) hereby notifies you of OPRD'’s intent to file instream water right
applications on Home Creek and Threemile Creek in Harney County. Home
Creek and Threemile Creek are located in Township 35 and 35 %2 South, Ranges
32, 32 2, and 32 % East, Willamette Meridian, approximately 22 miles south of

Frenchglen.

Sincerely,

: 772 4
1zecese C LOAcLizeflon
Steven C. Brutscher
Policy and Planning Division

Local Govt. NOI Letter 10_17_2000

Application No. Jo/5 42
Permit No.

E@EI]W[E[D‘
0CT 17 2000 I_J

WATER RESOURCES DEPT
SALEM, OR




Steve Brutscher - Instream Waler Rights

From: Steve Brutscher

To: Rick KRUGER; Steve Brutscher
Date: 10/11/00 9:05AM

Subject: Instream Water Rights

October 11, 2000
Rick -

The governor's office has directed OPRD to file instream water rights on a couple of small streams in
southeastern Oregon; Home Creek and Threemile Creek, draining the southern flank of Steens Mountain
through the Catlow Rim. We expect to make this filing in the next four or five working days. If ODFW is
interested in joining us in this application we invite you to do so. Please let me know in the next three or
four days if ODFW would be interested in doing this.

The intent of our filing is to protect flows for scenic attraction and recreation in those portions of these two
streams that flow through the prospective Steens Mountain Wildemess Area, currently the subject of
legislation before Congress.

Steven C. Brutscher

Policy and Planning Division

Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1

Salem, OR 97301-1002

(503) 378-4168 ext. 235

Fax: (503) 378-6447

CcC: Tammy Baumann

EGENVE

{ 0CT 17 2000

~ WATER RESOURCES DEPT
SALEM. OR

Application No. /542
Permit No.



Sieve Brutscher - Insiream Waler Rights T R N U 5 oL

From: Steve Brutscher

To: Roger S Wood ; Russell Harding; Steve Brutscher; Thomas N Rosetta
Date: 10/11/00 4:34PM

Subject: Instream Water Rights

As per WRD and OPRD rules for filing instream water rights applications, | am advising you of OPRD's
intent to file instream water right applications on Home Creek and Threemile Creek in the Malheur Lake
Basin in Harney County. We are making this filing at the direction of the Governor's Office. We expect to
submit the application early the week of October 16.

Home Creek and Threemile Creek are small streams draining the southwest flank of Steens Mountain and
cutting through the Catlow Rim to the Catlow Valley. Both streams head on private land but flow through
BLM land for portions of their lengths. The directive from the Governor's Office regarding these streams is
part of the strategy involved in the effort to designate Steens Mountain as a Wilderness Area.

We are making this filing for recreation and scenic attraction flows. We are using, for the most part,
calculated flow data supplied to us by WRD. If you have an interest in being a co-applicant on either or
both of these applications let me know right away. Thanks.

Steven C. Brutscher

Policy and Planning Division

Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1

Salem, OR 97301-1002

(503) 378-4168 ext. 235

Fax: (503) 378-6447

CC: Tammy Baumann
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STATE OF OREGON

1=

0CT 17 2000

PARKS AND RECREATION DEPARTMENT

; Application for an Instream Water Right
| by Oregon Parks and Recreation Department

WATER RESOURCES DLPT
SALEM, OR

There is no fee required for this application.

Applicant: Michael Carrier for Oregon Parks and Recreation Department
1115 Commercial St. NE, Suite 1, Salem, Oregon 97301-1002

o The name of the stream of the proposed instream water right is Home Creek, a

tributary to Garrison Lake in the Catlow Valley in Malheur Lake Basin.

2 The public uses this instream water right will benefit are recreation and scenic
attraction.
3 The amount of water (in cubic feet per second) needed by month for each

category of public use is as follows:

Use(s): Recreation and scenic attraction.

JAN | FEB | MAR | APR [ MAY | JUN | JUL | AUG | SEP | OCT | NOV | DEC
4 7 ke 36 53 31 8 4 4 4 3 3

4. The specified flows are requested to be maintained in the reach of the stream
from Upper Crossing in the SE % of the NW % of Section 24, Township 35

South, Range 321/2 East, Willamette Meridian, in Harney County . . .

Downstream to the intersection of Home Creek with the proposed Steens
Mountain Wilderness Area boundary, being the west quarter section line of the
SE % of the NE % of Section 10, Township 35 South, Range 32 East, Willamette

Meridian, in Harney County.

b, The method used to determine the requested amounts is as described in OAR

736-060-0015, Recreation Flow Requirement Methodology.

6. When were the following state/affected local government agencies notified of the

intent to file for the instream water right?

Department of Fish and Wildlife Date: October 11, 2000
Department of Environmental Quality Date: October 11, 2000
Oregon Parks and Recreation Department Date: October 11, 2000
Harney County Planning Department Date: October 17, 2000

Appﬁnm@m No. §75¢62

Permit No.



IWA Application # Certificate #

T If possible, include recommendations for measuring locations or methods:

Establish gaging structures at the road crossing at Upper Crossing and/or at the
intersection of Home Creek with Highway 205 south of Frenchglen.

8. If possible, include recommendations for assisting the Water Resources
Department in measuring and monitoring procedures: None.

9. If possible, include other recommendations for methods or conditions necessary
for managing the water right to protect the public uses [see OAR 690-077-0020
(5) (c)]: None.

10. Remarks: This application intends to protect scenic attraction and recreation
flows on that portion of Home Creek that flows through a canyon offering little
opportunity for water diversion and which traverses BLM land and cuts through
the Catlow Rim on the western margin of Steens Mountain.

An instream water right may be allowed for an instream beneficial use of water subject
to existing water rights with an effective date prior to the filing date of this application.

This type of beneficial use is for the benefit of the public and a certificate issued
confirming an instream water right shall be held in trust by the Water Resources
Department for the people of the State of Oregon, pursuant to ORS 537.341.

Date: ___{°/I7]00 Signed: i AN S
Director's Office
Oregon Parks and Recreation Department

Q:\Steens Wilderness Instream Water Right\Home Creek ISW Application 10-11-2000.doc
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HATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE Exceedance Level: 50
Time: 11:22 Date: 10/16/2000
Stream: DRY CR € mouth
WAB ID #: 31200801 § WABS ABOVE: 0
MO WAB ID & 31200801 Sum Upstream WABS Difference Difference
Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow
1 3225 04 2.0 .00 .00 .0 .00 .00 .0 .00
2 3.33 10 5.2 .00 .00 .0 .00 .00 .0 .00
3 12.30 38 19.3 .00 .00 .0 00 .00 .0 .00
4 27.10 B4 42.5 .00 .00 .0 .00 00 .0 .00
5 13.10 41 20.5 .00 .00 .0 .00 00 0 (W[}
6 3.32 .10 5.2 .00 .00 .0 .00 00 .0 00
7 86 .03 1.4 .00 00 .0 .00 .00 0 00
B a7 a1 acd .00 .00 =1 .00 .00 0 00
9 37 .01 .6 .00 .00 .0 .00 .00 .0 00
10 .44 01 | .00 .00 .0 .00 .00 .0 00
11 .42 01 R .00 00 .0 .00 00 .0 00
12 .87 03 1.4 .00 0o .0 .00 oo 0 00
Area 32.27 .00 .00
Relief 1110.00 .00 .00
Slope 2.5 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 .00
Stream: HOME @ mouth
WAB ID #: 31200802 # WABS ABOVE: 0
MO WAB ID # 31200802 Sum Upstream WABsS Difference Difference
Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow
1 3.49 .10 2.0 00 .00 .0 .00
2 105 19 1.1 0o .00 .0 .00
3 17.40 47 10.1 .00 0o .0 .00
4 35.60 97 20.7 .00 .00 .0 .00
5 53.20 1.45 31.0 0o .00 .0 .00
6 31.10 .85 18.1 00 [+]0} .0 .00
7 B8.39 .23 4.9 00 00 .0 0o
8 3.58 .10 2.1 .00 00 D .00
9 3.03 .08 1.8 .00 00 .0 .00
10 3515 .09 1.8 .00 .00 .0 .00
11 2.83 .08 1.6 .00 0o .0 .00
12 2.91 .08 b Sy f .00 .00 .0 .00
Area 36.66 .00
Relief 2870.00 .00
Slope 6.67 .00
Elevation 6430.00 .00
MAP 26.8B0 .00
Jan Min T 12.40 .00
Jul Min T 41.10 .00

Yield 19.80 .00




NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE Exceedance Level: 50
Time: 11:22 Date: 10/16/2000
Stream: DRY CR @ mouth
WAB ID #: 31200801 § WABS ABOVE: 0
MO WRB ID & 31200801 Sum Upstream WABs Difference Difference
Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow
1 125 .04 2.0 00 00 .0 00 .00 .0 .00
2 3.33 .10 5.2 .00 .00 .0 00 .00 .0 .00
3 12.30 .38 19.3 .00 .00 .0 00 .00 .0 .00
4 27.10 .84 42.5 .00 .00 .0 00 .00 .0 .00
5 13.10 .41 20.5 .00 .00 .0 00 .00 .0 .00
6 3.32 .10 5.2 .00 00 .0 00 .00 -0 .00
7 .B6 .03 1.4 .00 .00 .0 00 .00 .0 .00
8 .47 .01 3 | .00 .00 .0 00 .00 .0 00
9 37 01 .6 .00 .00 .0 00 .00 .0 .00
10 .44 01 i oo .00 .0 00 .00 .0 .00
X1 .42 01 ) 0o .00 .0 00 .00 .0 .00
12 .87 03 1.4 oo .00 .0 .00 .00 0 .00
Area 32-27 .00 .00
Relief 1110.00 .00 .00
Slope 2.75 .00 .00
Elevation 5730.00 .00 .00
MAP 23.40 .00 .00
Jan Min T 13.00 .00 .00
Jul Min T 42.10 .00 .00
Yield 9.59 .00 .00
Stream: HOME @ mouth
WAB ID &: 31200802 # WABS ABOVE: 0
MO WAB ID # 31200802 Sum Upstream WABs Difference Difference
Flow CSM % Ann Flow CSM % Ann Flow CSM % Ann With 50% Flow
1 3.49 .10 2.0 00 .00 .0 00 .00 .0 .00
2 7.05 19 4.1 00 .00 0 00 .00 .0 .00
3 17.40 47 10.1 00 .00 ] 00 .00 .0 .00
4 35.60 97 20.7 00 .00 v] (4]1] .00 .0 .00
5 53.20 1.45 31.0 .00 .00 0 00 .00 .0 .00
6 31.10 B5 18.1 oo .00 1] oo .00 .0 .00
7 8.39 23 4.9 00 .00 0 00 .00 .0 .00
8 3.58 10 2.1 00 .00 /] oo .00 .0 .00
9 3.03 08 1.8 00 .00 0 00 .00 .0 .00
10 3515 09 1.8 0o .00 0 .00 .00 .0 .00
11 2.83 .08 1.6 oo .00 4] 00 .00 .0 .00
12 2.91 .08 1.7 .00 .00 0 .00 .00 .0 .00
Area 36.66 .00 .00
Relief 2870.00 .00 .00
Slope 6.67 .00 .00
Elevation 6430.00 .00 .00
MAP 26.B0 .00 .00
Jan Min T 12.40 .00 .00
Jul Min T 41.10 .00 .00

Yield 19.80 .00 .00



Stream: THREEMILE CR @ mouth

WAB ID #: 31200803 # WABS ABOVE: 1]
MO WAB ID # 31200803 Sum Upstream WABS Difference Difference
Flow CsSM % Ann Flow CSM & Ann Flow CSM % Ann With 50% Flow

1 4.85 .54 6.5 .00 .00 .0 .00 .00 .0 .00
2 5.66 .63 7.6 .00 .00 .0 00 .00 .0 .00
3 7.89 .B8 10.5 .00 .00 .0 00 .00 .0 .00
4 11.50 1.28 15.4 .00 .00 .0 00 .00 .0 .00
5 11.40 1.27 15.2 .00 .00 .0 00 .00 .0 00
6 6.89 17 9.2 .00 .00 .0 00 .00 .0 .00
7 4.74 .53 6.3 .00 .00 .0 00 .00 .0 .00
8 4.33 .48 5.8 .00 .00 .0 00 .00 .0 .00
9 4.25 .47 S 00 .00 .0 00 .00 .0 .00
10 4,29 .48 5.7 .00 00 .0 00 0o .0 .00
11 4.40 .49 59 .00 .00 .0 00 .00 .0 .00
12 4.62 52 6.2 .00 .00 .0 .00 .00 .0 .00

Area 8.96 .00 .00

Relief 1600.00 .00 .00

Slope 8.59 .00 .00

Elevation 6170.00 .00 .00

MAP 23.90 .00 .00

Jan Min T 12.50 .00 .00

Jul Min T 41.60 .00 .00

Yield 39.50 00 00

Stream: SIXMILE CR @ mouth

WAB ID &: 31200804 # WABS ABOVE: 0

MO WAB ID # 31200804 Sum Upstream WABs Difference Difference

Flow CsSM % Ann Flow cCsM % Ann Flow CSM % Ann With 50% Flow

1 57 e} 3.9 .00 00 0 00 .00 .0 .00
2 1.00 .26 6.9 .00 .00 0 .00 oo 0 .00
) 1.96 .51 13.5 00 .00 0 00 0o 0 .00
4 3.27 .86 22.5 .00 .00 0 00 00 0 .00
5 4.10 1.07 28.2 00 .00 0 00 .00 0 .00
-] 1.87 .49 12.9 .00 00 0 .00 .00 .0 .00
7 .49 o 3.4 00 .00 0 .00 .00 0 D0
8 .20 .05 1.4 00 .00 0 .00 .00 0 .00
9 ki) 04 3.2 00 .00 0 00 .00 .0 .00
10 .18 05 1.2 .00 00 0 0o .00 0 .00
11 .30 08 2.1 .00 00 0 0o .00 1) .00
12 .42 11 29 .00 0o 0 .00 00 0 .00

Area 3.82 .00 .00

Relief 1840.00 .00 .00

Slope 12.30 .00 .00

Elevation 6000.00 .00 .00

MAP 24.70 .00 .00

Jan Min T 13.40 .00 .00

Jul Min T 42.50 .00 .00

Yield 17.43 .00 .00
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NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE Exceedance Level: 50
Time: 11:22 Date: 10/16/2000

tream: DRY CR € mouth

WAB ID #: 31200801 # WABS ABOVE: 0

MO WAB ID # 31200801 Sum Upstream WABS Difference pifference

Flow CSM % Ann Flow CSM % Ann Flow CsSM % Ann With 50% Flow

1 f g 04 2.0 .00 .00 .0 00 .00 .0 00
2 3.33 10 5.2 .00 .00 .0 .00 .00 0 .00
3 12.30 38 19.3 .00 .00 .0 .00 00 .0 .00
4 27.10 B4 42.5 .00 00 .0 .00 .00 0 .00
5 13.10 41 20.5 .00 00 .0 .00 .00 0 .00
6 3.32 10 5.2 00 .00 .0 .00 .00 0] 00
7 .B6 .03 1.4 .00 .00 .0 00 .00 .0 .00
8 47 .01 Ry | .00 00 .0 .00 .00 0 .00
9 -37 <0l .6 .00 00 .0 .00 .00 .0 .00
10 .44 01 7 .00 .00 .0 00 .00 0 .00
11 .42 .01 7 00 00 .0 .00 .00 0 .00
12 .87 03 1.4 .00 00 .0 00 .00 0 00

Area 32.27 .00 .00

Relief 1110.00 .00 .00

Slope 21D .00 .00

Elevation 5730.00 .00 .00

MAP 23.4r 0 .00

Jan Min T 1 e .00

Jul Min T 42 .00

Yield 0 .00
Stream: HOME

WAB ID #: 3? y
MO  WAB ° ~— Difference Difference
—= ~ “M % Ann With 50% Flow

12 20, .00
Area s oo ASmEmT b L WEST. . R TR
Relief 2870.00 =
Slope 6267 ()
Elevation 6430.00
MAP 26.80 ~ i;-
Jan Min T 12.40
Jul Min T 41.10
Yield 19.80
7Y
5 7



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

Basin: MALHEUR LAKE Exceedance Level: 50
Time: 11:22 pate: 10/16/2000

Stream: DRY CR @ mouth

WAB ID #: 31200801 §# WABS ABOVE: 0
MO WAB ID # 31200801 Sum Upstream WABs Difference Difference
Flow CSM % Ann Flow CsSM % Ann Flow CSM % Ann With 50% Flow
1 1.25 .04 2.0 .00 .00 .0 00 00 0 00
2 3.33 .10 5.2 .00 .00 20 00 oo .0 00
3 12.30 3¢ 19.3 00 00 .0 00 00 .0 00
q 27.10 B4 42.5 .00 00 .0 00 00 .0 00
5 13.10 41, 20.5 .00 00 .0 00 00 .0 .00
6 3.32 .10 5.2 00 00 .0 00 .00 0 .00
7 86 .03 1.4 00 00 .0 00 00 .0 .00
8 47 .01 .7 00 00 .0 00 00 .0 00
9 <371 .01 .6 00 00 .0 00 0o 0 00
10 .44 01 2] 00 00 .0 00 0o .0 00
11 .42 01 o .00 .00 .0 00 00 .0 00
12 .87 03 1.4 00 .00 .0 00 .00 .0 00
Area 32.27 .00 .00
Relief 1110.00 .00 .00
Slope 2.75 .00 .00
Elevation 5730.00 .00 .00
MAP 23.4r 0 .00
Jan Min T 13,7 .00
Jul Min T 47 .00
Yield .00
Stream: HOME
WAB ID #: 37
MO WAB - ——— Difference Difference
; ' AM % Ann With 50% Flow
1 0 .00
2 - 1 .00
3 .00
4 . ~ .00
5 s .00
6 = S = 2 : .00
1 B.. S S _ .00
B 3.58 X : - 00
9 3.03 = —y 2, 00
10 3.15 s0s N - 00
11 2.83 .08 N & < 00
o8 R L D e - G
Area 36.66 = _ ;_\_5_\
Relief 2870,00 e - Su
Slope 6.67 < L N
Elevation 6430.00 S < 3
MAP 26.80 N I~ o~
Jan Min T 12.40 LUe b S e TN
Jul Min T 41,10 .00 \\ NG,
Yield 19.80 .00 TN,



NATURAL STREAMFLOW FOR SELECTED WATERSHEDS

e e e e e e e e

Sum Upstream WABS
$ Ann

Flow CSM
.00 .00
.00 .00
.00 .00
.00 .00
.00 .0D
.00 .00
.00 .00
.00 .00
.00 .00
.00 .00
.00 .00
.00 .00

.00
.00
.00
.00
.00
.00

00

00

e e e e e e e e e e e e o e o o o o o o e e e e e o e e B o o e

Basin: MALHEUR LAKE
Time: 11:22
Stream: DRY CR @ mouth
WAB ID #: 31200801
MO WAB ID § 31200801
Flow CSM % Ann
1 1.25 .04 2.0
2 3.33 .10 5.2
3 12.30 .38 19.3
4 27.10 .84 42.5
! 13.10 .41 20.5
6 3.32 .10 5.2
7 .B6 .03 1.4
8 .47 .01 I
9 s .01 .6
10 .44 .01 )
11 .42 SO oW
12 .87 .03 1.4
Area 32.27
Relief 1110.00
Slope 2.75
Elevation 5730.00
MAP 23.40
Jan Min T 13.00
Jul Min T 42.10
Yield 9.59
Stream: HOME @ mouth
WAB ID #: 31200802
MO WAB ID # 31200802
Flow CSM % Ann
1 3.49 .10 2.0
2 7.05 .19 4.1
3 17.40 .47 10.1
4 35.60 917 20.7
5 53.20 1.45 31.0
6 31.10 .85 18.1
7 8.39 .23 4.9
8 3.58 .10 2.1
9 3.03 .08 1.8
10 3015 .09 1.8
11 2.83 .08 1.6
12 2.91 .08 15
Area 36.66
Relief 2870.00
Slope 6.67
Elevation 6430.00
MAP 26.80
Jan Min T 12.40
Jul Min T 41.10
Yield 19.80

Flow

CSM % Ann

Exceedance Level: 50
pate: 10/16/2000

Difference pifference
Flow CSM % Ann With 50% Flow
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 0o 0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 <0 .00
.00 .00 .0 .00
.00 .00 .0 .00

.00

.00

.00

.00

.00

.00

.00

.00
Difference Difference
Flow CSM % Ann With 50% Flow
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00
.00 .00 .0 .00

.00

.00

.00

00

.00

.00

00

.00
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Smooth Feed Sheets™
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