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Application IS-72169 on: 00/21/2015

(DATE)
Certificate 98265

Original FO and copy of certificate mailed to applicant and copies mailed to protestant and
intervenor:
(Also include a copy of the cover letter for the applicant)

Applicant:

/ OREGON DEPARTMENT OF FISH AND WILDLIFE
ATTN: SPENCER SAWASKE
4034 FAIRVIEW INDUSTRIAL DR SE
SALEM OR 97302

Protestant and Intervenor:

| SHAWN KLAUS
BURNT RIVER IRRIGATION DISTRICT
19498 HWY 245
HERFORD, OR 97387

J ELIZABETH HOWARD
SCHWABE WILLIAMSON & WYATT PC
1211 SW 5TH AVENUE, SUITE 1900
PORTLAND, OR 97301

V/ BRIAN POSEWITZ
WATERWATCH OF OREGON \¥
8508 SE 11™ AVE. U
PORTLAND, OR 97202 ()

Sent via auto email: (

1. WRD — Watermaster District #8 N
2. WRD - Jason Spriet o
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‘/1.
{2
s,
5,

[s.
J6.
vz

WRD - File 1S-72169

Applicant, Spencer Sawaske, Oregon Department of Fish and Wildlife —
spencer.r.sawaske@odfw.oregon.gov

Applicant’s attorney - Anika Marriott, Oregon Department of Justice —

anika.e.marriott@doj.oregon.gov
Protestant Burnt River Irrigation District’s attorney — Elizabeth Howard, Schwabe Williamson &

Wyatt PC — ehoward@schwahe.com
Intervenor WaterWatch of Oregon’s attorney, Brian Posewitz — brian@waterwatch.org
OWRD's attorney - Jesse Ratcliffe, Oregon Department of Justice — jesse.d.ratcliffe@doj.oregon.gov

OWRD'’s attorney’s assistant - Denise Ruttan, Oregon Department of Justice —
denise.ruttan@doj.oregon.gov

Protest Program Coordinator: Will Davidson
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Tina Kotek, Governor

NOTICE OF CERTIFICATE iISSUANCE

June 27, 2025

OREGON DEPARTMENT OF FISH AND WILDLIFE
ATTN: SPENCER SAWASKE

4034 FAIRVIEW INDUSTRIAL DR SE

SALEM OR 97302

Reference: Application 1S-72169 (Certificate 98265}

Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301
Phone (503) 986-0900
Fax (503) 986-0904
www.oregon.gov/owrd

The enclosed instream certificate confirms the water right established under the terms of the enclosed
order issued by this Department. The water right is now appurtenant to the specific place as described

by the certificate.

If you have any questions related to the issuance of this certificate, you may contact Amanda Mather

at Amanda.L.Mather@water.oregon.gov.

Sincerely,

Amanda /%téeﬁ

Amanda Mather
Water Rights Program Analyst
Oregon Water Resources Department



STATE OF OREGON
COUNTY OF BAKER
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE IS HEREBY ISSUED TO

OREGON WATER RESOURCES DEPARTMENT
725 SUMMER ST NE SUITE A
SALEM OR 97301

The specific limits for the use are listed below along with conditions of use.
APPLICATION FILE NUMBER: 15-72169
SOURCE OF WATER: BURNT RIVER, TRIBUTARY TO SNAKE RIVER

PURPQOSE: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE, AND JUVENILE REARING OF
RAINBOW TROUT

DATE OF PRIORITY: JANUARY 29, 1992

TO BE MAINTAINED IN: REACH 1 - BURNT RIVER FROM THE BASE OF UNITY DAM AT APPROXIMATELY
RIVER MILE 82.9 (SWSE, SECTION 21, TOWNSHIP 125, RANGE 37E, WM),
DOWNSTREAM APPROXIMATELY 2,500 FEET TO JUST UPSTREAM OF HIGH LINE
DITCH DIVERSION AT APPROXIMATELY RIVER MILE 82.5 (SWSW, SECTION 22,
TOWNSHIP 12S, RANGE 37E, WM)
REACH 2 — BURNT RIVER FROM GAGE 13274020 ABOVE CLARKS CREEK NEAR
BRIDGEPORT, APPROXIMATELY RIVER MILE 46.1 (SWSW, SECTION 20, TOWNSHIP
125, RANGE 41E, WM) TO FORMER USGS GAGE 13274200 AT APPROXIMATELY
RIVER MILE 41.7 (NWNW, SECTION 10, TOWNSHIP 12S, RANGE 41, WM)

The right is established under Oregon Revised Statutes 537.341, The reaches in which water is to be
maintained under this right reflect the Settlement and Water Bypass Flow Agreement entered into by
the Burnt River Irrigation District and the Oregon Department of Fish and Wildlife on January 21, 2025
(Settlement Agreement). The Settlement Agreement is not incorporated into this certificate by
reference and is not an “existing water right of record” as that term is defined and used in ORS 540.045
or a “relative entitlement to water” as that term is used in ORS 540.045. All terms and conditions of
this right are set forth in this certificate.

The following conditions apply to the use of water under this certificate:

1. Therightis limited to not more than the amounts, in cubic feet per second, during the time
periods listed below:

Application 1S-72169 Water Resources Department ) Certificate 98265
Basin #9 Page 1 of 2 Water District #8




Month | JAN FEB MAR | APR MAY [ JUN JUL AUG SEP OCT | Nov DEC
1% % 250 | 25.0 50.0 | 50.0 § 500 | 50.0 | 25.0 | 25.0 | 25.0 | 25.0 | 25.0 25.0
2y 25.0 | 40.0 500 | 500 | 500 | 400 | 25.0 | 25.0 | 25,0 | 25.0 | 25.0 25.0

2. The water right holder shall measure and report the in-stream flow along the reaches of the
stream or river described in the certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not have priority over human or
livestock consumption.

4. The instream flow allocated pursuant to this water right is not in addition to other instream
flows created by a prior water right or designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of reach 2 to protect necessary flows throughout
reach 1 and reach 2.

issuep  JUNE 27, 2025

Jothanos. Tt

Katherine Ratcliffe, Administrator
Water Right Services Division

for ivan Gall, Director

Oregon Water Resources Department

Application {5-72169 Water Resources Department Certificate 98265
Basin #9 Page 2 of 2 Water District #8



Oregon Water Resources Department
Water Right Services Division

Water Right Application 15-72169

Oregon Department of Fish and Wildlife,

Applicant
FINAL ORDER INCORPORATING CONSENT

)
)
)
)
)
Burnt River Irrigation District, ) AGREEMENT
Protestant )
)
)
)

WaterWatch of Oregon, Inc.,
Intervenor

Summary: Order approving Application 1S-72169 and issuing Certificate 98265,

Authority

The application is being processed in accordance with Oregon Revised Statutes {ORS) 537.140
to 537.252 and 537.332 to 537.360, Oregon Administrative Rules {(OAR) Chapter 690, Division
77, and the Powder Basin Program (OAR Chapter 690, Division 509).

These statutes and rules can be viewed on the Oregon Water Resources Department’s website:
https://www.oregon.gov/owrd/programs/policylawandrules/Pages/default.aspx

The Oregon Water Resources Department’s main page is
http://www.oregon.gov/OWRD/pages/index.aspx

This final order is issued pursuant to ORS 537.170(6) to {9),-183.417(3), and OAR 690-077-0047,
137-003-0510(4), and 137-003-0665(5).

APPLICATION HISTORY

1. The Application History section of the August 27, 1996, Proposed Final Order is
incorporated herein by reference.

FINDINGS OF FACT

1. The findings of fact in the August 27, 1996, Proposed Final Order are incorporated herein by
reference, with the additions and changes shown below.

2. OnlJanuary 29, 1992, the Oregon Department of Fish and Wildlife submitted an application
for an instream water right to the Oregon Water Resources Department {Department).

Application I5-72169 Page l1of4 Final Order



3. On August 27, 1996, the Department issued a Proposed Final Order recommending
approvatl of the application.

4. On October 9, 1996, the Burnt River irrigation District filed a timely protest of the Proposed
Final Order.

5. On October 11, 1996, WaterWatch of Oregon filed a timely request for standing in support
of the Proposed Final Order.

6. On August 15, 2015, WaterWatch of Oregon filed a timely petition for party status.

7. On September 14, 2021, the Department referred the protest to the Oregon Office of
Administrative Hearings for a contested case hearing.

8. Onluly 14, 2023, the Department granted WaterWatch of Oregon limited party status.

9. OnJanuary 21, 2025, the Oregon Department of Fish and Wildlife and the Burnt River
Irrigation District entered into a Settlement and Water Bypass Agreement to resolve Burnt
River Irrigation District’s protest. The Settlement and Water Bypass Agreement was
conditioned and contingent upon the Department issuing a Final Order and Certificate that
sets the instream reach for the instream water right requested by the Oregon Department
of Fish and Wildlife consistent with the terms of the Settlement and Water Bypass
Agreement.

10, On June 2, 2025, the Department, the Oregon Department of Fish and Wildlife, the Burnt
River Irrigation District and WaterWatch of Oregon {Parties) entered into a Consent
Agreement to resolve this matter. The Settlement and Water Bypass Agreement is
attached to the Consent Agreement as Exhibit A for convenient reference but is not
incorporated into the Consent Agreement. The Consent Agreement is incorporated into
this final order by reference and is attached hereto and made a part of this order. The
Settlement and Water Bypass Agreement is not incorporated into or made part of this
order.

11. Pursuant to the terms of the Consent Agreement, the Department shall issue a certificate
that reflects an amendment of the reach of the requested instream water right from the

Application 15-72169 Page 2 of 4 Final Order



reach described in the August 27, 1996, Proposed Final Order to following reach {Revised
Reach):

REACH 1 - BURNT RIVER FROM THE BASE OF UNITY DAM AT APPROXIMATELY RIVER
MILE 82.9 {SWSE, SECTION 21, TOWNSHIP 125, RANGE 37E, WM}, DOWNSTREAM

APPROXIMATELY 2,500 FEET TO JUST UPSTREAM OF HIGH LINE DITCH DIVERSION AT
APPROXIMATELY RIVER MILE 82.5 {SWSW, SECTION 22, TOWNSHIP 125, RANGE 37E,

WM)

REACH 2 — BURNT RIVER FROM GAGE 13274020 ABOVE CLARKS CREEK NEAR
BRIDGEPORT, APPROXIMATELY RIVER MILE 46.1 (SWSW, SECTION 20, TOWNSHIP 128,
RANGE 41E, WM) TO FORMER USGS GAGE 13274200 AT APPROXIMATELY RIVER MILE
41.7 (NWNW, SECTION 10, TOWNSHIP 125, RANGE 41E, WM)

The Revised Reach amends the reach described in the Proposed Final Order by omitting a
portion of the middle of the reach, thereby shortening the reach and splitting it into two

separate reaches.

in addition, both the reach described in thelProposed Final Order and the Revised Reach
identify Unity Dam as the upstream terminus of the instream water right reach. However,
the Revised Reach updates the description of the upstream terminus by specifying that the
upstream terminus is “the base of Unity Dam,” and by describing the location of the dam as
“at approximately river mile 82.5,” rather than “at approximately river mile 77.1.” This
update to the description of the upstream terminus does not change the location of the
upstream terminus or expand the instream water right reach. Instead, the update provides
a more accurate description of the location of the upstream terminus under current

conditions,

Finally, both the reach described in the Proposed Final Order and the Revised Reach identify
the location of USGS gage 13274200 as the downstream teriminus of the instream water
right reach, However, the Revised Reach updates the description of the downstream
terminus by adding “former” in recognition that USGS gage 13274200 no longer exists, and
by describing the location of the gage as “at approximately river mile 41.7,” rather than “at
approximately river mile 41.5.” This update to the description of the downstream terminus
does not change the location of the downstream terminus or expand the instream water
right reach. Instead, the update provides a more accurate description of the location of the

downstream terminus under current conditions.

Application 1S-72169 Page 3 of 4 Final Order



12.

13.

The requested instream water right, as altered to reflect the Revised Reach, is referred to
herein as the Revised Proposed Use,

All findings of fact in the August 27, 1996, Proposed Final Order concerning the “proposed
use” apply equally to the Revised Proposed Use.

Certificate condition #5 in the draft certificate included with the Proposed Final Order reads
“[t]he flows are to be measured at the lower end of the stream reach to protect necessary
flows throughout the reach.” Certificate condition #5 in Certificate 98265 issued with this
order has been modified to reflect that the Revised Proposed Use includes two instream
flow reaches and reads “[t]he flows are to be measured at the lower end of reach 2 to
protect necessary flows throughout reach 1 and reach 2.”

CONCLUSIONS OF LAW

The conclusions of law in the August 27, 1996, Proposed Final Order are incorporated
herein by reference.

All conclusions of law in the August 27, 1996, Proposed Final Order concerning the
“proposed use” apply equally to the Revised Proposed Use.

ORDER

Application 1S-72169, as amended by the Consent Agreement, is approved, and Certificate
98265 is issued.

DATED _JUNE 27, 2025

Katherine Ratcliffe, Administrator
Water Right Services Division

for lvan Gall, Director
Oregon Water Resources Department

Application 1S-72169 Page 4 of 4 Final Order



BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
for the
OREGON WATER RESOURCES DEPARTMENT

IN THE MATTER OF: OAH Reference Nos. 2021-OWRD-00051, 2021-
OWRD-00053 and 2021-OWRD-00083

Water Right Applications IS-72168, IS-72169
and [S-72186 Agency Case Nos. 18-72168, 18-72169, 18-72186

Oregon Department of Fish and Wildlife, ODIFW, OWRD, BRID, AND WATERWATCH
Applicant CONSENT AGREEMENT

Burnt River Irrigation District,
Protestant

WaterWaich of Oregon, !
Intervenor.

Whereas, on January 21, 2025, the Oregon Department of Fish and Wildlife (ODFW) and
the Burnt River Irrigation District (BRID or Protestant) entered info a Settlement and Water
Bypass Agreement, attached as Exhibit A (Settlement Agreement).? As set forth in Sections 9
and 31, the Settlement Agreement is conditioned and contingent on the Oregon Water Resources
Department’s (OWRD) issuance of Final Orders and Certificates for all of the Instream Water
Rights (IS-72168, 15-72169, and IS-72186) that set instream reaches for the Instream Water
Rights consistent with the terms of the Settlement Agreement. Section 31 further provides that
BRID will withdraw its protests and that BRID and ODFW will not challenge OWRID’s issuance
of final orders for the Instream Water Rights so long as such orders are consistent with the terms
of the Settlement Agreement.

Whereas, WaterWatch of Oregon (WaterWatch or Intervenor) was advised of the

Settlement Agreement and given opportunity to comment on it, and does not intend to seek a

' 'WaterWatch of Oregon is a party to 1S-72168 and 1S-72169, but not to 1S-72186.
2 The Settlement Agreement is attached to this Consent Agreement only for convenient reference. The Settlement

Agreement is not incorporated into this Consent Agreement.

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 1 of 4



different outcome in the contested cases for IS-72168 or 1S-72169 (WaterWatch is not a party to
IS5-72186).

Whereas, OWRD intends to issue Final Orders and Certificates that set instream reaches
for the Instream Water Rights that are consistent with the terms of the Settlement Agreement,
which are attached hereto and incorporated herein as Exhibit B.

Whereas, ODFW and BRID agree that OWRD’s issuance of Final Orders and
Certificates attached as Exhibit B will constitute issuance of Final Orders and Certificates
consistent with the terms of the Settlement Agreement as contemplated by Sections 9 and 31 of
the Settlement Agreement.

The ODFW, OWRD, BRID, and WaterWatch (each individually a “Party” and
collectively “Parties™) do hereby stipulate and agree as follows:

A. Terms of the Agreement

1. After signing of this Consent Agreement by all Parties, the Protestant will within 7
days withdraw their protests in the above referenced matters (Water Right
Applications 1S-72168, 1S-72169 and I8-72186), and OWRD will within 7 days
thereafter withdraw the referral of the protests of these matters from the Office of
Administrative Hearings.

2. Within 28 days of the signing of this Consent Agreement by all Partics, OWRD will
issue final orders incorporating this Consent Agreement and certificates, in the form
of the draft final orders and certificates attached hereto and incorporated herein as
Exhibit B.

3. By signing this Consent Agreement, each Party waives the right to a further contested
case hearing on these matters and any and all right to petition for reconsideration or
judicial review of any final orders issued in these matters in accordance with this

Consent Agreement.

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 2 of 4



4. All terims and conditions of the Instream Water Rights are set foﬁh in the draft
Certificates included in Exhibit B. The Seitlement Agreement is not incorporated
into the Instream Water Rights and is not an existing water right of record or relative
entitlement to water under ORS 540.045. OWRD is not responsible for enforcing any
terms of the Settlement Agreement. OWRD’s agreement to this Consent Agreement
does not constitute agreement to any portion of the Settlement Agreement.

B. Consent

1. Each Party to this Consent Agreement represents, warrants, and agrees that the person
who executes this Agreement on its behalf has the full right and authority to enter into
this Consent Agreement on behalf of that Party and bind that Party (o the terms of this
Consent Agreement.

2. Each Party to this Consent Agreement certifies that it has had a reasonable
opportunity to review and request changes to the Consent Agreement, and that it has
signed this Consent Agreement of its own free will and accord.

3. Each Party to this Consent Agreement certifies that it has read the entire Consent
Agreement, including the draft final orders and draft certificates attached hereto as
Exhibit B.

4. Each Party to this Consent Agreement agrees that nothing in this Consent Agreement
establishes factual, legal, or policy precedent.

5. This Agreement may be signed in counterparts.

ODEW, OWRD, BRID, and WaterWatch Consent Agreement - Page 3 of 4



May 28, 2025

Debbie Colbert, Director, on behalf of DATE
Oregon Department of Fish and Wildlife

Katherine Ratcliffe, Administrator,

Water Rights Services Division, on behalf of DATE
Oregon Department of Water Resources

William Moore on behalf of

Burnt River Irrigation District DATE

Brian Posewitz on behalf of

WaterWatch of Oregon DATE

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 4 of 4



Debbie Colbert, Director, on behalf of
Oregon Department of Fish and Wildlife

Katherine Ratcliffe, Administrator,
Water Rights Services Division, on behalf of
Oregon Department of Water Resources

ST T e

Williarn Moore on behalf of
Burnt River Irrigation District

Brian Posewitz on behalf of
WaterWatch of Oregon

DATE

DATE

5-2/-202%5
DATE

DATE
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Debbie Colbert, Director, on behalfof ~
Oregon Department of Fish and Wildlife

i

Katherine Ratcliffe, Adm injstjr_at_ér,:

Water Rights Services Division, on beha;fof

Oregon Department of ‘Water Resources -

- Bumt River Irrigation District
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Debbie Colbert, Director, on behalf of DATE
Oregon Department of Fish and Wildlife

Jiethanma. Febdde June 2, 2025

Katherine Ratcliffe, Administrator,

Water Right Services Division, on behalf of DATE
Oregon Water Resources Department

William Moore on behalf of

Burnt River Trrigation District DATE

Brian Posewitz on behalf of

WaterWatch of Oregon DATE
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EXHIBIT A

SETTLEMENT AND WATER BYPASS AGREEMENT

Burnt River Irrigation District (“BRID”) and the Oregon Department of Fish and Wildlife

(“ODFW?"), referred to collectively as the “Parties” and each individually as “Party”, do hereby
stipulate and agree in this Settlement and Water Bypass Agreement (“Agreement™), as follows:

Recitals

A.

BRID is the operator of the Unity Dam, located on the Burnt River. The dam is a channel-
spanning dam, constructed by the U.S. Department of the Interior, Bureau of Reclamation
in 1936 to 1938. Unity Dam is operated by BRID pursuant to the Contract Between the
United States and the Burnt River Irrigation District, dated December 24, 1935, as amended.

Prior to construction of Unity Dam, the Burnt River and its tributaries had robust flows in
the spring, with greatly decreased flows during the summer. Tributaries froze on occasion,
suspending or reducing flows in Burnt River and its tributaries during the coldest parts of
the year.

As of the date of this Agreement, BRID operates Unity Dam to bypass flows to the Burnt
River primarily when flows are not needed for storage. BRID also bypasses high springtime
flows, which may provide scouring benefits in the Burnt River. BRID generally stores water
between October and April and releases stored water for irrigation use by its members
between May and September. During the late fall and winter months (October through
February), BRID limits releases and bypass flows, sometimes to as low as a monthly average
of 1 cfs or less, depending on conditions and downstream demands. In the winter, an ice
sheet may form on parts or the whole of the reservoir pool. When that condition occurs,
BRID may hold the reservoir level static to prevent suspension of the ice layer, a condition
that can lead to structural damage and may be a public safety hazard.

Springs and return flows feed the Burnt River, maintaining base flows year round, regardless
of bypass flows. The Burnt River and its tributaries also freeze on occasion such that water
flows sharply decline or cease in certain parts of the system, above and below the dam.

BRID’s Drought Resolutions are specific to local conditions affecting the BRID and are
based on snow pack, precipitation, and water levels in the watersheds that supply water to
the BRID system.

BRID conducts annual maintenance activities on the dam and related structures, usually in
October or November. These activities may interrupt flows for a short period, normally one
to two hours, if at all. BRID is sometimes required to draw down water levels in Unity
Reservoir to perform major maintenance or to allow the Bureau of Reclamation to complete
inspections to verify the integrity of the dam and related structures. These activities depend
on conditions of the dam and related infrastructure. They are infrequent and do not occur
on a set cycle.

Water Bypass and Settlement Agreement Page 1 of 11
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EXHIBIT A

G. Inflows to Unity Reservoir are estimated based on the reservoir pool elevation as measured
by the staff gage located on the dam. Inflows are calculated using a rating curve that is based
on a reservoir survey conducted by the Bureau of Reclamation. Asof April 15, 2024, stream
flows in the Burnt River are measured year round at the following gage locations:

13273000 Burnt River near Hereford (operated by OWRD; partially funded by BRID)

13274020 Burnt River above Clarks Creek near Bridgeport (operated by Idaho Power
Company; partially funded by BRID)

13274400 Burnt River above Banks Diversion near Durkee (operated by OWRD;
partially funded by BRID)

13275000 Burnt River at Huntington (operated by Idaho Power Company)

13272500 Hydromet Gage at Unity Dam (operated by Bureau of Reclamation;
partially funded by BRID)

Data from the staff and stream gages is uploaded nearly instantaneously to the respective
stream gage operator’s websites,

H. On January 29, 1992, ODFW filed instream water right applications IS-72168, 1S-72169,
and 18-72186 (collectively, “ODFW Instreamm Applications™) with the OWRD. The
ODFW Instream Applications request instream water rights in the following reaches:

1S-72168

To be maintained in:

BURNT RIVER FROM USGS GAGE 13274200 AT RIVER MILE 41.5 {(NWN{,
SECTION 10, TOWNSHIF 12S, RANGE 41E VM); TO BROWNLEE RESERVOIR
POOL AT RIVER MILE +1.0 (SW1/4, SECTION B, TOWNSHIP 148, RANGE

45E WM)

1S-72169

To be maintained in:

BURNT RIVER FROM UNITY DAM AT RIVER MILE 77.1 {SWSE, SECTION 21,
TOWNSHIP 128, RANGE 37F WM); TO USGS GAGE 13274200 AT RIVER
MILE 41.5 (NWNW, SECTION 10, TOWNSHIP 128, RANGE 41R WM)

18-72186

To ba maintained in:

NORTH FORK BURNT RIVER FROM CAMP CREEK AT RIVER MILE 14.8
(NESW, SECTION 34, TOWNSHIP 108, RANGE 36E WM); TO UNITY RESERVOIR AT
RIVER MILE 2.0 {WENW, SECTION 17, T128, R37E, W)

I. The purpose of the ODFW Instream Applications is to provide water for “migration,
spawning, egg incubation, fry emergence and juvenile rearing of rainbow trout” (“Fish
Life Cycle Purposes™).

J. Reaches of the Burnt River referenced in this agreement support all life stages of native
Redband Trout (Oncorynchus mykiss gibbsi) in addition to various native whilefish,
pikeminnow, sculpin, dace, and sucker populations. Redband trout are remnants of Snake
River steelhead that, along with Chinook salinon, were historically present in the Burnt
River, The construction of Unity Dam in 1938 precluded fish from accessing the North and
South Forks of the Burnt River, documented as principal spawning areas for steelhead and

Water Bypass and Settlement Agreement Page 2 of 11
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EXRIBIT A

Chinook salmon. Lower reaches of the Burnt River were subsequently blocked by the
construction of the Hells Canyon Complex of dams on the Snake River, completed in 1967.
A 1967 basin investigation report conducted by the Oregon State Game Commission found
that guaranteed releases of water below Unity Reservoir during fall and winter filling periods
would significantly increase the fish production capabilities of the Burnt River segment
below the reservoir.

K. OWRD issued a Proposed Final Order and draft water right certificate for ODFW’s instream
application 1S-72186 on May 14, 1996, and Proposed Final Orders and draft water right
certificates for ODFW’s instream applications IS-72168 and IS-72169 on August 27, 1996.

L. In July and October 1996, BRID filed timely protests of the Proposed Final Orders
(collectively the “BRID Protests™),

M. On September 14, 2021, OWRD referred the BRID Protests to the Oregon Office of
Administrative Hearings (“OAH”) for contested case hearings.

N. The Parties each desire to resolve the BRID Protests and support the Fish Life Cycle
Purposes set forth in the ODFW Instream Applications.

0. The Parties are entering info this Agreement on the conditions that once effective by
signature of all parties:
a. The Parties will pursue withdrawal of the cases from the OAH by supporting
OWRD’s written notification to the OAH pursvant to OAR 137-003-0515(4)(b) that all of
the issues in the case have been resolved without need to hold a hearing; and
b. The Parties will agree to OWRD’s issuance of Final Orders and instream water right
certificates (“Certificates™) that are consistent with the terms and conditions of this
Agreement (the “Instream Water Rights™).

NOW, THEREFORE, IN CONSIDERATION OF MUTUAL PROMISES AND OTHER
CONSIDERATION GIVEN AND RECEIVED, THE PARTIES AGREE AS FOLLOWS:

1. Recitals. Each of the recitals set forth above are provided for the sole purpose of explaining
the understanding of the parties at the time of formation of this Agreement.

2. Base Flows. Except as set forth in Section 4, BRID shall modify its operations to bypass 15
cfs to the Burnt River (“Base Flows™).

3. Measurement of Flows; Obligation with Respect to Maintaining Gages. For purposes
of determining compliance with Base Flows and Minimum Flows required by this Agreement,
flows shall be measured at the gage stations 13273000 (Burnt River near Hereford) and 13274020
(Bumt River above Clarks Creek near Bridgeport) and reservoir inflows calculated using
measurements at 13272500 (Hydromet Gage at Unity Dam) (collectively “Flow Measurement
Locations”), and BRID shall provide funding sufficient to maintain these gages absent mutual
agreement on an alternative means of obtaining the necessary information obtained by such gages.
If gage stations 13273000 or 13274020 are temporarily inoperable, BRID shall use the 13272500

Water Bypass and Settlement Agreement Page 3 of 11
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EXHIBIT A

(Hydromet Gage at Unity Dam) to provide reasonable flow estimates for the purposes of this
provision. Base Flows and Minimum Flows, where applicable, shall be measured as daily
averages and as weekly rolling (7 day) averages at cach gage independently. Rolling 7-day
averages are evaluated for each day, and are calculated as the average of daily flows for the day in
question and the six previous days. For example, the 7-day average for March 7t is the average of
daily flows from March 1%-7". Base Flows and Minimum Flows requirements will be met when,
at all Flow Measurement Locations being used to determine compliance, daily average flows are
not less than twenty percent (20%) of the required flows, and weekly rolling (7 day) average flows
are at or above the required flows, Whether BRID has complied with this Base Flows and
Minimum Flows requirements will be based on raw data maintained by BRID rather than final
published data. Raw discharge data can have errors. Any instantaneous measurement that is less
than fifty-percent (50%) or exceeds one hundred and fifty-percent (150%) of the average daily or
weekly stream flow shall be reviewed for errors. Where there is an error, BRID will evaluate the
neighboring reported raw measurements that are not in error, identify the cause of the error, and
when appropriate interpolate between the non-erroneous measurements to arrive at a substitute for
the erroneous measurement. Final, preliminary, and provisional data can be used to aid in the error
correction process. When the Burnt River freezes, water released from Unity Dam may not reach
or may not be flowing past the Flow Measurement Locations (each a “Freeze Condition”), or
both. During any Freeze Condition, the absence of some or any recorded stream flows at any one
or all of the Flow Measurement Locations shall not be considered a breach of or default under this
Agreement as long as BRID notifies ODFW, within a reasonable period of time not to exceed
seven (7) calendar days, of the time and date the Freeze Condition commenced and concluded.
However, during a Freeze Condition, BRID shall use the 13272500 (Hydromet Gage at Unity
Dam) to the extent possible to provide reasonable flow estimates for the purposes of determining
daily and weekly flow averages. Weekly rolling (7 day) average flows will be calculated using the
day prior to commencement of a Freeze Condition.

4. Minimum Flows. BRID may bypass less than the 15 cfs Base Flows (“Minimum Flows™)
under the following limited circumstances:

a. Reduced Inflow. Where inflows to the Unity Reservoir, as measured at the
Hydromet Gage at Unity Dam, drop below 15 cfs, BRID will ramp the bypass flows down to a
level equal to inflows. BRID shall thereafter maintain bypass flows at a level that is at least equal
to inflows, increasing bypass flows as inflows increase, until inflows to the Unity Reservoir, as
measured at the Hydromet Gage at Unity Dam, return to 15 cfs.

b. Drought Declarations. Drought Declarations may be adopted by BRID board
resolution, but shall only be adopted when the following criteria are met: On February 1, (1)
Unity Reservoir is at less than forty-percent (40%) of its storage capacity; or, (2) the snow-water
equivalent measured at the Natural Resources Conservation Service Tipton SNOTEL site is less
than eight (8) inches. Provided however that for the purposes of this Agreement BRID may not
adopt a Drought Declaration more than one (1) time in a three-year period. Prior to adopting a
Drought Declaration, BRID shall consuit with local ODFW staff to set criteria that, when met,
will terminate the Drought Declaration. Each Drought Declaration shall expire on September
30, if not earlier terminated. From the effective date of a Drought Declaration until its
termination or expiration, BRID shall bypass a minimum of 5 cfs and make reasonable efforts to
bypass, but is not required to bypass, the 15 cfs Base Flows.
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c. Frozen Unity Reservoir Safety Hazard. When Unity Reservoir freezes to the extent
that it creates an ice layer, and outflows exceed inflows, the reservoir can experience a condition
referred to as a suspended ice layer. A suspended ice layer creates a safety hazard, which is
particularly of concern due to public use of the reservoir. Should a suspended ice layer occur,
BRID shall, for public safety reasons, immediately reduce bypass flows to a minimum of 5 ¢fs,
if necessary, in order to increase reservoir water levels such that the ice layer is no longer
suspended and is no longer creating a safety hazard. BRID agrees to notify ODFW, within a
reasonable period of time, not to exceed seven (7) calendar days, of the time and date of this
safety hazard and to return to Base Flows immediately upon resolution of the safety hazard,
which shall be resolved with the reservoir levels returning to the level of the ice layer or melting
of the ice layer, whichever occurs first. At the commencement of this Agreement, no Party
anticipates that BRID will not be able to bypass 5 cfs when a frozen Unity Reservoir safety hazard
condition occurs, and BRID has provided information that this rare condition has not lasted
longer than a few days historically.

d. Minimum Pool. When Unity Reservoir reaches its minimum pool elevation of
3776.5 feet, BRID shall not be required to bypass flows until the elevation increases to 3790 feet.
Upon attaining the elevation of 3790 feet, BRID shall bypass 5 cfs and thereafter increase bypass
flows by ten percent (10%) per one (1) foot of elevation gain until it reaches the Base Flow of 15
cfs. The elevation of Unity Reservoir shall be determined using the water surface elevation data
available on the Bureau of Reclamation’s Hydromet website for Unity Reservoir. At the
commencement of this Agreement, Parties understand that Unity Reservoir rarely reaches its
minimum pool elevation.

5. Normal Maintenance and Repairs, Routine inspections, maintenance, and repairs are
required for the Unity Dam on a regular, annual basis, generally in October and November
(“Normal Maintenance”). During any Normal Maintenance, BRID shall provide Base Flows or
Minimum Flows, as applicable, except when doing so will create an unreasonable safety or public
health risk or unreasonably impede BRID’s ability to complete the inspection, maintenance or
repairs in a timely and cost-effective manner, all of which shall be determined in BRTD’s reasonable
discretion but in consultation with ODFW. BRID shall give ODFW thirty (30) calendar days
advanced notice of Normal Maintenance, during which time ODFW may provide input to BRID
regarding preferred timing and duration of flow interruptions, if any. BRID shall consider and
incorporate ODFW’s input to the maximum extent possible.

6. Major Repairs and Medifications. BRID may be required to drain or partially drain Unity
Reservoir to inspect the dam or to perform major repairs or modifications (“Major Maintenance™),
Not less than ninety (90} calendar days before drawdown will start, or as soon as possible, if less
than ninety (90) calendar days, BRID shall notify and initiate consultation with ODFW regarding
the planned timing and duration of the drawdown and of bypass flows during the Major Maintenance
period. BRID shall implement ODFW’s drawdown and flow recommendations obtained during that
consultation to the maximuwm extent reasonable and feasible, accounting for economic, public health
and safety, and environmental considerations, as well as direction from other agencies who may
authorize or approve activities associated with the Major Maintenance.
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7. Measurement Records. In the event that streamflow measurements at the Flow
Measurement Locations become unavailable on OWRD’s website or Idaho Power Company’s
website, or the reservoir elevation level data becomes unavailable on the Bureau of Reclamation’s
website, the Parties shall collaboratively secure an alternative means to maintain and provide a
record of flows as contemplated in this Agreement; provided, however that BRID shall bear the
expense, if any, of providing that alternative means of maintaining and providing measurement
records. Except where such changes are temporary, the agreed-upon changes related to
measurement records shall be in writing and documented as an addendum to this Agreement. This
requirement related to measurement records is distinct from BRID’s obligations set forth in Section
3 of this Agreement to provide funding sufficient to operate or otherwise operate Flow Measurement
Gages absent mutual agreement on an alternative means of obtaining the necessary information
obtained by such gages.

8. Annual Compliance Report. BRID shall submit an annunal compliance report to ODFW
that outlines the dates that Base and Minimum Flows were provided and the dates that relevant
exceptions were friggered or in effect such that flow releases were minimized or curtailed. The
report shall also identify any instances of non-compliance with the terms and conditions of this
Agreement and provide an explanation for non-compliance. The report shall be submitted to ODFW
on or before May 1 of each year, and shall cover the period of April 1 to March 31.

9, ODFW Instream Reaches. Pariies agree, and this Agreement is contingent upon, OWRD
issuing Final Orders and Certificates that set the instream reaches to the following:

a) IS-72168: Reach 1- Burnt River from former USGS Gage 13274200 at approximately
River Mile 41.7 NWNW, Section 10, Township 128, Range 41E, WM) to OWRD Gage
13274400 at Burnt River above Banks Diversion near Durkee, approximately River Mile
31.3 (NESW, Section 26, Township 118, Range 42E, WM); Reach 2- Burnt River from
cement plant bridge at approximately River Mile 22.9 (SENW, Section 11, Township 128,
Range 43E, WM) to Brownlee Reservoir Pool at approximately River Mile +1.0 (SW1/4,
Section 8, Township 14S, Range 45E, WM).

b) 18-72169: Reach 1- Burnt River from the base of Unity Dam at approximately River Mile
82.9 (SWSE, Section 21, Township 128, Range 37E, WM), downstream approximately
2,500 ft to just upstream of High Line Ditch Diversion at approximately River Mile 82.5
(SWSW, Section 22, Township 12S, Range 37E, WM); Reach 2 - Burnt River from gage
13274020 above Clarks Creek near Bridgeport, approximately River Mile 46.1 (SWSW,
Section 20, Township 128, Range 41E, WM) to former USGS Gage 13274200 at
approximately River Mile 41.7 (NWNW, Section 10, Township 128, Range 41E, WM).

¢) 18-72186: Reach 1- North Fork Burnt River from Camp Creek at approximately River
Mile 16.5 (NESW, Section 34, Township 108, Range 36E, WM) to the OWRD Gage
13269450 above the Big Flat Diversion Ditch at approximately River Mile 8.7 (NENE,
Section 25, Township 118, Range 36E, WM); Reach 2 - North Fork Burnt River at Unity
Reservoir near the outlet of North Fork Burnt River Above West Fork Burnt River Water
Availability Basin, approximately River Mile 2.4 (NENW, Section 17, Township 1285,
Range 37E, WM).
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Specific descriptive information including published coordinates and aerial imagery reference
points and locations regarding the agreed-upon reaches of the Instream Water Rights is attached as
Exhibit A. Parties understand and agree that river miles are approximate and change naturally
over time, and that the additional information in Exhibit A is provided to ensure more precise,
durable and understandable reference points for future reference.

10.  New Instream Water Right Applications, ODFW shall not file new instream water right
applications on the reaches described in the ODFW Instream Applications. For avoidance of doubt,
these reaches are depicted in Exhibit B.

11, Default; Remedies, Where a party fails to comply with the terms and conditions of this
Agreement, the non-defaulting Party may provide written notice to the defaulting party of the default
and the defaulting party shall cure, or, where such default is not immediately curable, take all
reasonable steps to cure, its noncompliance within ten (10) calendar days of receipt of written notice,
If the party fails to exercise reasonable efforts to cure its noncompliance, the other party’s exclusive
remedy, after compliance with Dispute Resolution process set forth below, will be to seek specific
performance of the terms and conditions set forth in this Agreement. Either party may file for a
temporary restraining order and injunction seeking to compel the other party to comply with the
terms of this Agreement. In no case, however, shall any party be entitled to a remedy of monetary
damages. The Parties understand and agree that OWRD) watermasters will continue to regulate the
distribution of water in accordance with existing water rights of record and relative entitlements to
waler pursuant to ORS 540.045; provided further that OWRD is not responsible for enforcing Base
Flows, Minimum Flows, or other bypass flows described in this Agreement,

12.  Dispute Resolution. The Parties agree to use best efforts to pursue, in good faith,
implementation of the terms and conditions of this Agreement. It is the intent of the Parties to resolve
any dispute arising out of this Agreement through unassisted, informal negotiations outside of court,
and that litigation will be used only after good faith efforts to resolve disagreements are
unsuccessful.  To this end, Parties understand and agree to prioritize resolution of any
noncompliance or alleged noncompliance with the terms and conditions of this Agreement through
consideration of mitigation equal to the value of the flow releases as a first step in the dispute
resolution process. In considering the need for mitigation, the Parties shall consider the benefits
and provide credit for flows that exceeded the Base or Minimum Flows during the 15 days prior to
and 15 days after (a 31 day petiod) the day on which noncompliance occurs. When Base Flows are
not met, mitigation is two (2) times the amount of noncompliance minus credit for flows that
exceeded Base Flows during the 31 day period; and when Minimum Flows are not met, mitigation
is three (3) times the amount of noncompliance minus credit for flows that exceeded Minimum
Flows during the 31 day period. Any mitigation shall be provided within one year of the date of
default and shall occur from October — March, except that such mitigation may be deferred by up to
one year where BRID adopts a Drought Declarations in accordance with Paragraph 4.b.

13. Process. The Parties agree to assign authorized representative(s) to comply with the
following informal resolution process. Within five (5) business days of receipt of a written notice
of default that sets forth a summary of the disagreement and any documents or supporting materials
that assist in describing the issue or appropriate resolution (the “Dispute”), the Parties shall assign
representatives to make good faith efforts to resolve the Dispute. If these representatives cannot
resolve the Dispute within the next ten (10) business days, the Parties shall designate senior
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managers, in the case of ODFW, and one or more board members and the district manager, in the
case of BRID, to meet at a mutually agreed upon location, which may include an electronic meeting
forum if agreed to by both Parties, to resolve the Dispute. The additional representatives shall seek
to resolve the Dispute within thirty (30) calendar days of the date of receipt of the Dispute notice.

14. Attorney Fees. In the event of any litigation between the Parties with respect to this
Agreement, all costs and expenses, including reasonable attorneys’ fees incurred by the prevailing
party at and in preparation for such litigation, excluding any mediation or non-binding arbitration,
but including any court proceeding, appeal, petition for review or in any proceeding before a U.5S.
Bankruptcy Court, shall be paid by the other party, subject to the prevailing party’s good faith
participation in informal resolution efforts prior to initiating any court proceeding.

15. Force Majeure. Notwithstanding any conditions in this Agreement to the contrary, no
Party shall be deemed to be in default by any other Party by reason of failure of performance caused
by or resulting from an act of God, strike, lockout or other disturbance, act of public enemy,
pandemic, war, blockage, riots, lightning, fire, flood, explosion, dam failure, failure to timely receive
necessary government approvals, or restraints of the govermment, or any other cause whether of the
kind specifically enumerated above or otherwise which is not reasonably within the control of the
party claiming such.

16. Termination. This Agreement may not be terminated, canceled or rescinded by the Parties,
except by mutual written consent of both Parties, except that after compliance with the Dispute
Resolution process set forth in Section 12 above, ODFW may seek unilateral termination of the
Agreement if BRID has defaulted on its obligation to provide Base or Minimum flows as required
by this Agreement more than three (3) times within one (1) year and the Parties do not have an
agreed-upon mitigation plan and timeline for implementation to compensate for the value of the
bypass flows.

17. Five Year Reviews. The Parties shall meet on each five (5) year anniversary following the
Effective Date of this Agreement and shall, at that time, discuss whether amendments to the
Agreement may be necessary to address conditions that could not have been anticipated at the time
the Parties entered into the Agreement, and to otherwise assess and improve the effectiveness of the
Agreement. The Parties agree that conditions that could not have been anticipated shall include any
change in law or change in interpretation of existing laws related to this Agreement or the Parties’
compliance with its terms; the Parties further agree that such changes may necessitate a review prior
to the five (5) year anniversary. No amendments shall be made without mutual consent of the
Parties; provided further that no amendments shall be made that would either increase Base Flows
or diminish the benefits to the fishery resource intended by the original Agreement.

18. Notices; Designated Representatives. Unless specified otherwise herein, any written
notice required under this Agreement shall be given when actually delivered or forty-eight (48) hours
after deposited in United States mail as certified mail with a return receipt requested, addressed to
the address below or to such other address as may be specified from time to time by either of the
Parties in writing.
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All notices to BRID shall be sent to:

Burnt River Irrigation District (BRID)

c/o District Manager

19498 Hwy 245

Hereford, OR 97837Tel.: 541-480-4465
Email: briver@ortelco.net

Designated Representative: District Manager

All notices to ODFW shall be sent to both:

Oregon Department of Fish and Wildlife

La Grande/Grande Ronde Watershed District Office

c/o Watershed Manager

107 201 Street

LaGrande, OR 97850

Tel: 541-963-2138 Fax: 541-963-667

Email: jeff.yanke@odfw.oregon.gov

Designated Representative: LaGrande Watershed Manager

And

Oregon Department of Fish and Wildlife
Headquarters

c/o Water Program Manager

4034 Fairview Industrial Drive SE

Salem, OR 97302

Tel: (503) 947-6000

Email: spencer.r,sawaske@odfw.oregon.gov
Designated Representative: Water Program Manager

The Parties consent that all other written communications may be by electronic mail to the
Designated Representative noted above. Both Parties shall update such addresses within five (5)
business days of a change in any Designated Representative or provide a replacement Designated
Representative and their associated electronic mail address should the position be empty for a period
of more than five (5) business days.

19. Cooperation, The Parties agree to cooperate fully fo execute any and all supplemental
documents, and to take all additional actions, that may be necessary or appropriate to give full force
and effect to the terms and intent of this Agreement.

20. Choice of Law; Venue. It is understood and agreed that this Agreement shall be construed
and interpreted in accordance with the laws of the State of Oregon, without giving effect to its
conflict of law principles, and applicable federal law. Any circuit court action or suit brought by the
Parties relating to this Agreement must be brought and conducted exclusively in the Circuit Court
of Baker County for the State of Oregon; provided, however, if a claim must be brought in a federal
forum, then it must be brought and conducted solely and exclusively within the United States District
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Court for the District of Oregon. ALL PARTIES HEREBY CONSENT TO THE PERSONAL
JURISDICTION OF THESE COURTS, WAIVE ANY OBJECTION TO VENUE IN THESE
COURTS, AND WAIVE ANY CLAIM THAT THESE COURTS ARE INCONVENIENT
FORUMS. In no way may this section or any other term of this Agreement be construed as (i) a
waiver by the State Agencies of any form of defense or immunity, whether it is sovereign immunity,
governmental immunity, immunity based on the Eleventh Amendment to the Constitution of the
United States, or otherwise, or (ii) consent by the State Agencies to the jurisdiction of any court.

21, Constitutionality. The State’s obligations under this Agreement are conditioned upon the
State receiving funding, appropriations, limitations, allotments, or other expenditure authority
sufficient to allow the State, in the exercise of its reasonable administrative discretion, to meet its
obligations under this Agreement. Nothing in this Agreement is to be construed as permitting any
violation of Article X1, Section 7 of the Oregon Constitution or any other law regulating liabilities
or monetary obligations of the State of Oregon.

22, Severability. In the event that any of the terms or conditions, or any portion of them,
contained in this Agreement are unenforceable or declared invalid for any reason whatsoever, the
same shall not affect the enforceability or validity of the remaining terms and conditions hereof.

23. No Waiver. No waiver of any right under this Agreement will be binding on a Party unless
it is in writing and signed by the Party making the waiver.

24, Counting of Days. Any time period to be computed pursuant to this Agreement shall be
computed by excluding the first day and including the last day. If the last day falls on a Saturday,
Sunday or legal holiday, the time period shall be extended until the next day which is not a Saturday,

Sunday or legal holiday in the State of Oregon.

25. Opportunity to Review. Each Party to this Agreement certifies that it has had a reasonable
opportunity to review and request changes to the Agreement, and that it has signed this Agreement
of its own free will and accord.

26. No Interpretation in Favor of Any Party. It is understood and agreed that the Parties
drafted the Agreement together and that its provisions should not be interpreted to favor any Party
against another Party as the drafter.

27. Review of Entire Agreement. Each Party to this Agreement certifies that it has read the
entire Agreement and understands and agrees with the contents thereof.

28. No Precedent. The Parties agree that nothing in this Agreement establishes factual, legal,
or policy precedent.

29. Authority of Signor; BRID Representation. Each Paity to this Agreement represents,
warrants, and agrees that the person who executed this Agreement on its behalf has the full right and
authority to enter into this Agreement on behalf of that Party and bind that Party to the terms of this
Agreement. In addition, BRID represents that it shall faithfully comply with all obligations
established in its contract with the United States related to the Unity Dam and reservoir works
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(contract number ILR-821) for the express purpose of ensuring no cause exists for the United States
to take back such transferred works.

30. Counterparts; Electronic Signatures. The Agreement may be executed in one or more
counterparts, and all counterparts so executed shall constitute one agreement, binding on all of the
Parties to this Agreement, even though all of the Parties are not signatories to the original or the
same counterpart. Any counterpart of this Agreement, which has attached to it separate signature
pages, which altogether contain the signatures of all the Parties, is for all purposes deemed a fully
executed instrument. The Agreement may be executed by electronic signature, which shall be
considered as an original signature for all purposes and shall have the same force and effect as an
original, manual signature. Without limitation, “electronic signature” shall include faxed versions
of an original signature or electronically scanned and transmitted versions of an original signature
or any symbol adopted by either party with the intent to sign this Agreement.

3. Final Orders; Consent to Withdrawal of Protests, This Agreement is conditioned on
and contingent on OWRD’s issuance of Final Orders and Certificates for all of the Instream Water
Rights; provided further that BRID agrees to withdraw its protests and all Parties agree not to
challenge OWRD’s issuance of Final Orders for all of the Instream Water Rights consistent with
the terms of this Agreement.

32.  Defense of the Agreement. The Parties agree to support this Agreement, including
responding to any third-party challenge to this Agreement or the Final Orders. However, the
form, manner and timing of each Party’s support are reserved to the discretion of each Party;
provided further that in no case shall the BRID or any attorney engaged by the BRID defend any
claim in the name of the State of Oregon or any agency of the State of Oregon, nor shall they
purport to act as the legal representative of the State of Oregon or any of its agencies.

33. Consent. The Parties hereby acknowledge that they have read and understand the terms
of this Agreement. The Parties understand and agree that this Agreement and all documents

incorporated by reference set forth the entire Agreement of the Parties.

WHEREAS, the Parties have entered into this Agreement effective as of the date of the last signature
below.

Burnt River Irrigation District

Name: . Date;

Position:

Oregon Depa./rtment of Fish and Wildlife

WY
o

Name; Sk Date; 01/15/25

Position:
Director
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(contract number 11.R-821) for the express purpose of ensuring no cause exists for the United States
to take back such transferred works.

30. Counterparts; Electronic Signatures. The Agreement may be executed in one or more
counterparts. and all counterparts so executed shall constitute one agreement. binding on all of the
Parties to this Agreement. even though all of the Parties are not signatories to the original or the
same counterpart. Any counterpart of this Agreement. which has attached to it separate signature
pages. which altogether contain the signatures of all the Parties. is for all purposes deemed a fully
executed instrument. The Agreement may be executed by electronic signature. which shall be
considered as an original signature for all purposes and shall have the same force and effect as an
original, manual signature. Without limitation. “electronic signature™ shall include faxed versions
of an original signature or electronically scanned and transmitted versions of an original signature
or any symbol adopted by either party with the intent to sign this Agreement,

3l Final Orders; Consent to Withdrawal of Protests. This Agreement is conditioned on
and contingent on OWRD's issuance of Final Orders and Certificates for all of the Instream Water
Rights: provided further that BRID agrees to withdraw its protests and all Parties agree not to
challenge OWRD's issuance of Final Orders for all of the Instream Water Rights consistent with

the terms of this Agreement.

32.  Defense of the Agreement. The Parties agree to support this Agreement, including
responding to any third-party challenge to this Agreement or the Final Orders. However, the
form. manner and timing of each Party’s support are reserved to the discretion of each Party:
provided further that in no case shall the BRID or any attorney engaged by the BRID defend any
claim in the name of the State of Oregon or any agency of the State of Oregon, nor shall they
purport to act as the legal representative of the State of Oregon or any of its agencies.

33, Consent. The Parties hereby acknowledge that they have read and understand the terms
of this Agreement. The Parties understand and agree that this Agreement and all documents
incorporated by reference set forth the entire Agreement of the Parties.

WHEREAS., the Parties have entered into this Agreement effective as of the date of the last signature

below.
Burnt River Irrigation District
Narlle:vé/,r//l(___.'_/—. //L&M Date: /-2 )~292 il

Position: Bé’am/ C [Lm'wwvm/

—

Oregon Department of Fish and Wildlife

Name: Date:
Position:
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WaterWatch of Oregon

Protecting Natural Flows in Oregon Rivers

- RECEIVED
A7 | | .
September gf, 2023 SEP 9 17 2023 .-
OWRD

VIA HAND-DELIVERY

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301

Re: Contested Case Fees for IS-72168 (OAH Case No. 2021-OWRD-00051) and IS-
72169 (OAH Case No. 2021-OWRD-00053)

Dear Oregon Water Resources Department:

In the above referenced matters, please find enclosed two checks from WaterWatch of
Oregon in full payment of the additional fees required to participate in the contested case
proceedings. The agency approved WaterWatch’s participation as a party by order dated July 14,
2023, on condition WaterWatch pay the required fees. Pursuant to ORS 536.050(1)(0), each
check is in the amount of $680.

Thank you for your attention to this matter.
Sincerely,
Birion Posewitz
Brian Posewitz
Staff Attorney
cc (via email w/o enc):

Oregon Office of Administrative Hearings
Elizabeth M. Jarry, Administrative Law Judge

Elizabeth Howard

Jesse Ratcliffe

Anika Marriott

WaterWatch of Oregon ' www.waterwatch.org
Main Office: 213 SW Ash St. Suite 208 Portland, OR 97204 Main Office: 503.295.4039

Southern Oregon Office: PO Box 261, Ashland, OR, 97520 S. OR Office: 541.708.0048



: _. U Water Resources Department
g N regon | 725 Sununer St NE, Suite A
N , - Kate Brown, Govemor Salem, OR 97301

(503) 986-0900
Fax (503) 986-0904

August 14, 2015

Rick Kepler

Oregon Department of Fish and Wildlife
4034 Fairview Industrial Drive SE
Salem, OR 97302

Re:  WaterWatch Petition for Party Status on IS-72168 and 1S-72169 (Oregon Department of
Fish and Wildlife)

Dear Mr. Kepler,

In compliance with OAR 137-003-0535 Water Resources serves the enclosed petition. Any
response is due seven calendar days from the date of agency mailing (August 14, 2015.)

Sincerely,

@mw e 5&7/
Patricia McCarty
Protest Program Coordinator

(503) 986-0820

Enclosures



AT ater Resour 2t
_ S5 ! Ore On Water Resources Dep'ﬂtup&ﬂt
iR e 725 Sununer St NE, Suite A
AN Kate Brown, Governor 8315;83)0;69;3 g(l)
Fax (503) 986-0904

August 14, 2015

Martha Pagel

Schwabe, Williamson & Wyatt
530 Center St. NE Suite 400
Salem, OR 97301

Re:  WaterWatch Petition for Party Status on 1S-72168 and IS-72169 (Oregon Department of
Fish and Wildlife)

Dear Ms. Pagel,

In compliance with OAR 137-003-0535 Water Resources serves the enclosed petition. Any
response is due seven calendar days from the date of agency mailing (August 14, 2015.)

Sincerely,

Patricia McCarty
Protest Program Coordinator
(503) 986-0820

Enclosures



To: Patricia McCarty Page 6 of © 2015-08-28 23:38:16 (GMT) 15034331004 From: Brian Posewitz

OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application ) | WATERWATCH OF OREGON’'S REPLY
1S-72169 in the name of Oregon ) | ON PARTY STATUS
Department of Fish and Wildlife )

WaterWatch of Orcgon replies as follows to the response of Burnt River Irrigation
District (BRID) on WaterWatch’s Petition for Party Status:

l. The Petition Is Not Premature.

BRID contends WaterWaltch’s petition is “premature” because no rule expressly
authorizes a petition “outside a contested case.” To the extent BRID is suggesting that a petition
to participate in a contested case hearing must wait until after referral to the Office of
Administrative Hearings, the rules suggest otherwise. OAR 690-077-0043(5), dealing
specifically with instream water rights, says only that a person who has filed a request for
standing may “later” file a petition to participate as a party in any contested case hearing. OAR
137-003-0535(3) says a petition for party status must be filed “at least™ 21 days before “the date
set for the hearing,” with no limit as to how carly the petition may be filed.

To the extent BRID suggests intervention may oaly be granted for purposes of a
contested case hearing, WaterWatch disagrees. OAR 137-003-0535 authorizes a broader
intervention. The rule is limited by the division title to “Contested Cases.” but a “[c]ontested
case” is defined broadly in ORS 183.310(2) to mean “a proceeding before an agency” in which a
hearing is provided, or required to be provided, as part of the proceeding.’

RECEIVED BY OWRD
AUG 31 2015

SALEM, OR

L Even if WaterWatch is not allowed to intervene, or if it is limited to participation only at a hearing and no hearing
is held, WaterWatch would still have a right to judicial review. See ORS 537.153(5) {standing statement may be “for
judicial review of a final order”).

WATERWATCH OF OREGON'S REPLY ON PARTY STATUS - Page | of4



To: Patricia McCarty Page 7 of 9 2015-08-28 23:38:16 (GMT) 15034331004 From: Brian Posewitz
RECEIVED BY OWRD
AUG 31 2015

SALEM, OR 5 8 The Existing Partics Cannot Adequately Represent WaterWatch’s Interests.

BRID next claims that the interests WaterWatch seeks (o represent will adequatcly be
represented by ODFW. BRID cites a rule and a statute that it claims require ODFW fo advance
the same interests that WaterWatch seeks to represent. In fact, the rule BRID cites merely allows
ODFW to purse instream water rights, OAR 635-400-0000(2) (“may” apply). and the statute
BRID cites requires ODFW to temper its enthusiasm for instrcam values by considering
“cocqual goals™ such as “orderly and equitable utilization of available wildlife™ and the “primary
uscs of the lands and waters of the state,” ORS 496.012(3), (5).

In any event, BRID does not dispute that politics mute ODFW s advocacy of instream
values.” This casc illustrates the point. The application was filed in 1992! 1f ODFW could
adequately represent, on its own, the interests that WaterWatch secks to represent, this
application would not still be waiting for a contested case hearing more than 20 years after it was
filed. Meanwhile, for similar reasons, the “long-term goal . . . to obtain an instream water right
on cvery waterway exhibiting fish and wildlife value,” OAR 635-400-0005, remains a pipe
dream.

BRID claims “[t]he rule requires a ditference in interests, not a difference in ability to
withstand political pressures.” (p. 3), but the rule is not so limited. The rule asks about the
“extent” and “adequalcy|” of the representation, which can be affected as much by motivation as
by the substance of the underlying interest.

Finally, BRID suggests WaterWatch misunderstood one of the factors for intervention

because WaterWatch stated one time in its petition that ODFW “may not™ adequately represent

2 BRID claims WaterWatch “overstates” this point because only a small percentage of ODFW's budget comes from
the general fund. However, ODFW's other sources of revenue, and the expenditure of that revenue, also are
subject to decisions of the Legislature, and to decisions of political appointees {i.e., the Commissioners).

WATERWATCH OF OREGON’S REPLY ON PARTY STATUS - Page 2 of 4



To: Patricia McCarty Page 8of9 2015-08-28 23:38:16 (GMT) 15034331004 From: Brian Posewitz

the interests that WaterWatch seeks to represent. BRID claims WaterWatch must show that
ODI'W “cannot” represent those interests.

BRID contuses the topics specified for a petition with the standards for a decision.
Although OAR 137-003-0535(4)(I) calls for a statement of “why existing parties to the
proceeding cannot adequately represent” the interests that the petitioner seeks to represent, OAR
37-003-0535(8), the standard tor decision, directs only that OWRD “consider,” among other
factors, “[t]he extent to which the petitioner's interest will be represented by existing parties.”

In any event, WaterWatch did argue, in several places, that ODFW “cannot” adequately
represent the interests that WaterWatch seeks to represent. (Petition, Page 3.)

3. Conclusion. FFor the toregoing reasons, petitioner’s request for party status should

be granted.

%ok s ook

RECEIVED BY OWRD
AUG 31 201

SALEM, OR
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To: Patricia McCarty Page 9of 9 2015-08-28 23:38:16 (GMT) 15034331004 From: Brian Posewitz

4, Filing and Service. Petitioner filed this REPLY ON PARTY STATUS by

clectronic mail and facsimile to:

Patricia McCarty, Protest Program Coordinator
Orcgon Water Resources Department

725 Summer Street NE, Suite A

Salem, OR 97301

Facsimile: 503-986-0904
patricia.c.mccarty{@state.or.us

Petitioner served copices by clectronic mail to:
jesse.d ratcliffe@doj state.or.us
stephen.sanders@doj.state.or.us
choward@schwabe.com

mpagel@schwabe.com

Dated: August 28,2015

PBrian Posewitz

Brian Posewitz
WaterWatch of Orcgon
213 SW Ash St., Ste 208
Portland, OR 97204

Ph: 503.295.4039 x 2
Fax: 503.295.2791
brian@watcrwatch.org

RECEIVED BY OWRD
AUG 3 1 2015

SALEM, OR
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RECEIVED

AUG 21 2015
OREGON WATER RESOURCES DEPARTMENT OWRD

BURNT RIVER IRRIGATION
DISTRICT’S RESPONSE TO
WATERWATCH OF OREGON’S
PETITION FOR PARTY STATUS

In the Matter of Water Right Application
IS-72169 in the Name of Oregon
Department of Fish and Wildlife

The Oregon Water Resources Department (“Department”) should deny WaterWatch of
Oregon’s (“Petitioner”) petition for party status. It is premature. Further, Petitioner has not
established that “existing parties to the proceeding cannot adequately represent” the interests it
intends to represent. See OAR 137-003-0535(4)(f); WaterWatch of Oregon’s Petition for Party
Status (hereafter “Petition”).

On January 29, 1992, the Oregon Department of Fish and Wildlife (“*ODFW?”) filed an
application for an instream water right under lthe authority provided in ORS 537.336(1). The
application was for the protection of instream flows in the Burnt River for the specific purpose of
supporting “migration, spawning, egg incubation, fry emergence and juvenile rearing of rainbow
trout.” See Proposed Final Order (“PFO”). The Burnt River Irrigation District (“BRID”)
protested the PFO. WaterWatch filed a “request for standing” in support of the PFO. To date,
the Department has not referred BRID’s protest to a contested case hearing.

Petitions for party status are to be filed with the Department once a contested case
proceeding is underway. OAR 137-003-0535(1). (Persons “who have an interest in the outcome
of the agency’s contested case proceeding or who represent a public interest in such result...”
may petition for party status.) There is no rule that authorizes WaterWatch to file a petition

outside a contested case proceeding, nor is there a rule that authorizes the Department to

| — BURNT RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF
OREGON’S PETITION FOR PARTY STATUS



entertain a petition for party status prior to initiation of a contested case. For this reason, the
Department has no authority to grant WaterWatch’s petition at this time.

Should the Department entertain the petition, it should deny it for the reason that
WaterWatch’s interests will be adequately represented by ODFW. See OAR 137-003-
0535(4)(f). Petitioner WaterWatch states that the interests it represents are “the public interests
in protecting and restoring instream flows to preserve and enhance fish, wildlife and recreational
opportunities.” Petition, p. 1. These interests are shared by the applicant and proponent of a '
water right in this proceeding. More importantly, ODFW is legally required to protect and
advance the same public interests WaterWatch seeks to represent. Under these circumstances,
there is nd question that WaterWatch’s interest will be adequately represented by the proponent.

More specifically, ODFW is directed by rule to apply for instream water rights for the
conservation, maintenance and enhancement of aquatic and fish life, wildlife, and fish and
wildlife habitat. OAR 635-400-0000(1). These water rights are to be obtained for the purpose of
meeting the agency’s policy direction of managing “fish and wildlife to provide the optimum
recreational and aesthetic benefits for present and future generations of the citizens of this state.”
OAR 635-400-0000(2).

By statute, the State Fish and Wildlife Commission (and by its direction, ODFW) is
required to represent the public interest of the State by implementing co-equal goals of
maintaining all species of fish and wildlife at optimum levels, managing waters of the state in a
manner that will enhance the production and public enjoyment of wildlife, provide optimum
recreational benefits, etc. ORS 496.012." The statute and rules governing ODFW instruct it to

represent public interests that are identical to those WaterWatch intends to represent.

L ORS 496.012 refers to “wildlife.” Wildlife is defined to include fish in ORS 496.004(19).
2 — BURNT RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF
OREGON’S PETITION FOR PARTY STATUS

ddaMmo
5102 12 9NV

(3A13934



The fact that WaterWatch filed a Request for Standing further confirms its alignment
with ODFW’s interests.” By definition, a person requesting legal standing is taking the position
that it supports the PFO. ORS 537.153(5). In this proceeding, WaterWatch’s legal position and
interests would be directly aligned with ODFW’s. Both would be seeking issuance of the draft

certificate prepared and published by OWRD with the PFO. WaterWatch could not argue for a

result that is different from or more than what ODFW will defend and support in a contested case

proceeding. Its participation would be duplicative and is therefore, unnecessary. The contested
case rules are intended to avoid this exact situation. OAR 137-003-0535.%

WaterWatch’s argument to the contrary is that ODFW is subject to political pressures.
This argument is without legal merit. The rule requires a difference in interests, not a difference
in ability to withstand political pressures.4 WaterWatch’s interest is the same as ODFW'’s.

WaterWatch’s argument may be based on a misunderstanding of the standard for
obtaining party status under OAR 137-003-0535. The standard is not whether other parties
“may” adequately represent the same interests as WaterWatch, but whether other parties can
represent its interests. Compare Petition, p. 2 (“The public interest that WaterWatch seeks to
represent may not adequately be represented by those parties.”) (emphasis added) with OAR 137-

003-0535(4)(f) (requiring a statement of the reasons why “existing parties to the proceeding

2 Though WaterWatch’s Request for Standing raised reasons it opposed the PFO in its request for
standing, a request for standing is not the correct legal vehicle to raise those points and WaterWatch did
not file a protest. See October 11, 1996, Request for Standing Water Rights, Powder River Basin for
applications 1S-72168 and 1S-72169.

3 The ability to request standing under ORS 537.153(5) does not override the procedural rules in OAR
Chapter 137. Rather, ORS 537.153 limits the potential universe of persons who may be allowed to
participate in a contested case hearing to those who have filed a protest or a request for standing. In other
words, ORS 537.153(5) does not automatically confer standing if the party is unable to meet the criteria
set out in OAR 137-003-0535.

* WaterWatch overstates its point. ODFW’s budget is only 8.6 % general funds. See
http://www.dfw.state.or.us/agency/budget/docs/15-

17 GRB/ODFW%202015%20Legislative%20Session%200verview_Fee%20Schedule.pdf). In other
words, more than 90% of its budget is not subject to the approval of elected officials.

3 — BURNT RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF
OREGON’S PETITION FOR PARTY STATUS
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cannot adequately represent the interest identified...” by petitioners) (emphasis added). Under
the correct legal standard, it is easy to conclude that ODFW can and will represent the same
public interests WaterWatch seeks to represent.

In sum, WaterWatch’s petition is premature. However, should the Department entertain
it at this time, it should be denied because WaterWatch fails to establish that ODFW will not
adequately represent the interests it seeks to represent. For these reasons, BRID respectfully
requests that the Department deny the Petition.

DATED this 21st day of August, 2015.

SCHWABE, WILLIAMSON & WYATT, P.C.

By:

Elizabeth E. Howard, OSB No. 012951
Email; ehoward@schwabe.com
Martha O. Pagel, OSB No. 832990
Email: mpagel@schwabe.com

Attorneys for Burnt River Irrigation District
RECEIVED

AUG 21 2015
OWRD
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CERTIFICATE OF FILING
I hereby certify that on this 21* day of August, 2015, I filed the foregoing BURNT
RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF OREGON’S

PETITION FOR PARTY STATUS with the Oregon Water Resources Department, by email and
hand delivery to:

Patricia McCarty

Oregon Water Resources Department
725 Summer Street, NE, Suite A
Salem, OR 97301

Email: patricia.e.mccarty(@state.or.us

SCHWABE, WILLIAMSON & WYATT, P.C.

w Wagelel

Martha O. Pagel, OSB N6.832990
Elizabeth E. Howard, OSB No. 012951

RECEIVED
AUG 21 2015
OWRD
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CERTIFICATE OF SERVICE
[ hereby certify that on the 21 day of August, 2015, T served the foregoing BURNT
RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF OREGON’S
PETITION FOR PARTY STATUS on the following persons:

Brian Posewitz

WaterWatch of Oregon

213 SW Ash Street, Suite 208
Portland, OR 97204

Email; brian@waterwatch.ore

Jesse D. Ratcliffe RECEIVED

Assistant Attorney General

General Counsel Division AUG 21 2“15
1162 Court Street, NE
Salem, OR 97301 OWRD

Email: jesse.d.ratcliffe@@doj.state.or.us

Stephen E.A. Sanders

Oregon Department of Justice

1162 Court Street NE

Salem, OR 97301-4096

Email: Stephen.sanders@doj.stte.or.us

by transmitting a true and correct copy of the foregoing, certified by me as such, via electronic mail
to the respective parties at the addresses set forth above and by First Class Mail, placed in a sealed
envelope addressed to the respective parties at the addresses set forth above and deposited in the

U.S. Post office at Portland, Oregon, with postage paid.

Werpy I8

Elizabeth E. Howard OSQ)NO. 012951
Martha O. Pagel, OSB No. 832990

1 — CERTIFICATE OF SERVICE
PDX\128740\20397\EEH\16393384.1



OREGON WATER RESOURCES DEPARTMENT

In the Matter of Water Right Application ) | WATERWATCH OF OREGON’S
1S-72169 in the name of Oregon Department | ) | PETITION FOR PARTY STATUS

of Fish and Wildlife )

WaterWatch of Oregon hereby moves and petitions: to intervene, to participate as a party,
and/or for full party status (or in the alternative for limited party status) in any and all aspects of
the above referenced matter, including any contested case hearing. In support of this petition, and

pursuant to OAR 137-003-0535, WaterWatch states as follows:

1. Standing Statement. Petitioner filed a standing statement in this matter.

2. Name and Address. Petitioner is WaterWatch of Oregon, an Oregon nonprofit

corporation. Petitioner’s address is 213 SW Ash St., Ste. 208, Portland, OR 97204.

3 Attorney. Petitioner intends to appear through one of its staff attorneys, Brian () E_J'
L =~
Z
Posewitz, whose address for purposes of this proceeding is the same as petitioner’s address. > S 3638
4. Status Sought. Petitioner seeks full party status for the proceeding. In the w - 8:
O S &g
e - ) v . . <t >
alternative, petitioner seeks limited party status. L )
-
oc <
5. Interests Represented. Petitioner seeks to represent the public interests in =

protecting and restoring instream flows to preserve and enhance fish, wildlife and recreational

opportunities.

6. Effects on Interests. The public interests represented by Petitioner will be affected

by this proceeding because this proceeding will determine whether an instream water right is
created to protect instream flows against out-of-stream demands with junior priorities.

7. Qualifications. Petitioner has unrivaled experience, knowledge and expertise in
representing the public interests identified above. Petitioner has been in existence for 30 years

and has focused throughout that time almost entirely on representing the public interests in

WATERWATCH OF OREGON’S PETITION FOR PARTY STATUS - Page 1 of 4



protecting and restoring instream flows in Oregon’s rivers and streams. Petitioner’s paid staff
includes three attorneys and two policy experts with well over 50 years of collective experience
in protecting and restoring instream flows in Oregon’s rivers and streams. Petitioner’s current
board of directors, and former staff and board members who continue to contribute to the
organization, bring at least another collective 100 years of water resources experience to
petitioner’s organization. Petitioner also benefits from the substantial institutional knowledge
passed down from former staff and board members who no longer participate in the
organization’s activities.

8. Adequacy of Representation. The existing parties are the protestants, the Oregon

Water Resources Department (“OWRD?”), and the applicant Oregon Department of Fish and
Wildlife (“ODFW?”). The public interests that WaterWatch seeks to represent may not adequately
be represented by these parties.

| Protestants cannot reasonably represent the public interests in protecting instream flows
for fish, wildlife and recreation. Protestants seek to defeat or minimize protections for instream
flows so that more water may be diverted for out of stream uses.

OWRD cannot adequately represent the public interests identified above because its job
is more intermediary than advocate. OWRD must respond to many masters -- to those who seek
to store and appropriate the water (and to their advocates in politics and law) as well as those
who seek to keep the water flowing in its natural state for the benefit of people who enjoy fish,
wildlife and recreation. OWRD also has limited staffing and limited resources relative to the
number of matters it must address. This reduces OWRD’s ability to thoroughly develop the
public interest issues identified above on its own. It also creates incentive to compromise for
RECEIVED
AUG 1 3 2015
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administrative efficiency, even when the public interests identified above are not fully protected.
OWRD also lacks the necessary expertise on scientific issues of fish and wildlife biology.

This leaves only ODFW. ODFW has expertise in the scientific issues and represents, to
some extent, public interests in protecting instream flows for fish, wildlife and recreation.
However, ODFW cannot represent these public interests to the same extent as petitioner because
ODFW is far more vulnerable to political pressure. ODFW must answer to elected officials,
including the governor and state legislators, and ODFW’s budget must be approved by those
officials. Parties seeking more water for out of stream uses frequently complain to elected
officials about positions by ODFW to protect and restore instream flows. Elected officials, in
turn, pressure ODFW to moderate or abandon its positions to protect and restore instream flows.
If ODFW does not comply, it risks having its budget cut, either in general or in the particular
areas dedicated to protecting stream flows. The bottom line is that ODFW, despite its
considerable expertise and good intentions, cannot zealously represent public interests in
instream flows to the same extent as petitioner can.

9. Conclusion. For the foregoing reasons, petitioner’s request for party status should

be granted.

RECEIVED
AUG 13 2015

WATER RESOURCES DEPT
SALEM, OREGON
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10.  Filing, Service Copies and Fee. Petitioner filed this petition by hand delivery on

the date set forth below at:

Oregon Water Resources Department

725 Summer Street NE, Suite A

Salem, OR 97301
Petitioner included two copies for service (one to ODFW and one to protestants in care of their
attorney). As confirmed by discussions with OWRD, WaterWatch is not required to pay a fee

with this filing, though it will be required to pay a fee to participate in any contested case

proceeding if and when this petition is granted.

Dated: August 13, 2015

Brian Posewitz
WaterWatch of Oregon
213 SW Ash St., Ste 208
Portland, OR 97204

Ph: 503.295.4039 x 2
Fax: 503.295.2791
brian@waterwatch.org

RECEIVED
AUG 1 3 2015

PT
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Water Resources Departiment
North Mali Qffice Buiiding

725 Sumuner Street NE, Suite A
Salem, OR 97301-1271

503-986-0900

FAX 503-986-0904

March 11, 2014

Burnt River Irrigation District
19498 Hwy. 245
Hereford, OR 97837

Re: Protest to ODFW Instream Water Right Applications IS-72168, 72169, 72186
Dear Mr. Franke:

In 1992 the Oregon Department of Fish and Wildlife filed numerous applications for
instream water rights on various streams in Oregon. The District protested Applications # 72168
and 72169 on the Burnt River, and # 72186 on the North Fork of the Burnt River.

Water Resources is required by statute to determination whether to hold a contested case
hearing on protests received on applications. At this time, the Department has determined not to
refer the District’s protests to hearing. Before the Department takes further action on this
application, we would like the opportunity to meet with the District to discuss your concerns
regarding the impact that this proposed instream water right would have on the District’s water
rights.

To refresh your memory I have enclosed copies from WRD files for the applications
protested by the District. T will contact you in March to arrange a discussion with you about the
Department’s decision and how it may affect your organization. The number I have for the
District is (541) 446-3313. Please advise me if this is not correct.

Sincerely,
St _.zﬂ_-c..;mp// ¢ oo 7 -
Patricia McCarty

Protest Program Coordinator
Water Rights Division
Phone: 503-986-0820



INTEROFFICE MEMORANDUM
Water Rights Section

s gaepkt S
i s

FROM: Dwight French, xzssgﬁ?
DATE: March 26, 1997

RE: Water Availability for ISWR applications/files

You asked about the file copies of Estimated Average Natural Flow
(EANF) for ISWR applications.

There is not a printout in each file similar to what you would
generally see in an out of stream application file. The EANF
information is in either the Technical Review (TR) or Initial
Review (IR) as well as the Proposed Final Order (PFO).

During the processing of the ISWR applications, Rick Cooper and/or
Ken Stahr would provide us with a electronic copy of the water
availability information for a particular group of ISWR
applications. We would then cut and paste that information
directly into the TR or IR. When preparing the PFO, we would cut
and paste from the TR or IR directly into the PFO.

In summary, our EANF numbers are in the TR or IR and the PFO for
each particular ISWR application file.

cc: Mike Mattick
Al Predcs b s wh £ites
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71450 A OREGON DEPARTMENT OF FISH & WILDLIFE
71455 S OREGON DEPARTMENT OF FISH & WILDLIFE
71455 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 10 : 3
- QX
Dul Lk 9@00&) A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
Total for Basin 11 : 1
12 :
71467 A OREGON DEPARTMENT OF FISH & WILDLIFE
71468 A OREGON DEPARTMENT OF FISH & WILDLIFE
71472 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 12 : 3
13
70486 A OREGON DEPARTMENT OF FISH & WILDLIFE
70487 A OREGON DEPARTMENT OF FISH & WILDLIFE
70656 A OREGON DEPARTMENT OF FISH & WILDLIFE
70657 A OREGON DEPARTMENT OF FISH & WILDLIFE
70658 A OREGON DEPARTMENT OF FISH & WILDLIFE
70659 A OREGON DEPARTMENT OF FISH & WILDLIFE
70662 A OREGON DEPARTMENT OF FISH & WILDLIFE
70663 A OREGON DEPARTMENT OF FISH & WILDLIFE
70664 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 13 : 9

Page 3 of 6



Instream Applications with Protests

412197
-'Easin App Num
14

70094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
v,? 70094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
0094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS

70798 S OREGON DEPARTMENT OF FISH & WILDLIFE

70798 A OREGON DEPARTMENT OF FISH & WILDLIFE

70799 A OREGON DEPARTMENT OF FISH & WILDLIFE

70799 S OREGON DEPARTMENT OF FISH & WILDLIFE

70800 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70800 S OREGON DEPARTMENT OF FISH & WILDLIFE

70801 A OREGON DEPARTMENT OF FISH & WILDLIFE

70801 S OREGON DEPARTMENT OF FiSH & WILDLIFE

70802 A OREGON DEPARTMENT OF FISH & WILDLIFE

70802 S OREGON DEPARTMENT OF FISH & WILDLIFE

70804 A OREGON DEPARTMENT OF FISH & WILDLIFE

70804 S OREGON DEPARTMENT OF FISH & WILDLIFE

70807 A OREGON DEPARTMENT OF FISH & WILDLIFE

70807 S OREGON DEPARTMENT OF FISH & WILDLIFE

70807 S OREGON DEPARTMENT OF FISH & WILDLIFE

70808 A OREGON DEPARTMENT OF FISH & WILDLIFE

70808 s OREGON DEPARTMENT OF FISH & WILDLIFE

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE

70809 S OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A QREGON DEPARTMENT OF FISH & WILDLIFE

70812 s OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70813 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70813 S OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70815 A OREGON DEPARTMENT OF FISH & WILDUIFE

70815 S OREGON DEPARTMENT OF FISH & WILDLIFE

708186 A OREGON DEPARTMENT OF FISH & WILDLIFE

70816 S OREGON DEPARTMENT OF FISH & WILDLIFE

70821 A OREGON DEPARTMENT GF FISH & WILDLIFE

Page 4 of 6



Instream Applications with Protests
412197

Basin App Num

14

70824
70826
70829
70829
70829
70829
70830
70830
70830
Total for Basin 14 : 46
15

W > 00w r >0 >r >

70982
70993
70998
71008
71201
71614
71622
72843
Total for Basin 15 : 8
16

> >» r r =z > >

71172
71173
71174
71181
71182
71183
71184
71185
71190
71192
71193
73350
Total for Basin 16 : 12
17

> » > » » » » r P P P >

70228 A
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OREGON DEPARTMENT CF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

1

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE



nstrear Applications with Protests
H2197

Basin App Num

17
70229
70230
70348
70348
70448
70448
70574
70877
70891
70895
70895
70915
71697
80446
Total for Basin 17 : 15

173
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OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE-
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILOLIFE
OREGON DEPARTMENT OF FISH & WILOLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
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WaterWatch

A S AN S A M A gl S

: RIVERS N E-E D WATEPI_

- Delivered via messenger

MR e e ““October-11, 1996 . = . ..~ *=:
-Water Rights Section - i s & Sk

' Water. Resoiirces Department

158 12th Street NE.

ey '. : Salem; OR - 97310 o e

g 'RE Request for Standmg, Instream Wate1 nghts, Powder Rlver Basm : o
- 72168 Burnt River o '
- - 72169 Burnt _Rl_ver

: Dear Water nghts Sect1on

£ Pursuant to ORS 537 153(5) and OAR 690 310- 160(3) WaterWatch and Oregon"‘ :
- “Trout file this Request for Standmg along w1th the reqmred fee of $50 per apphcatlon for .

g applications 72168 and 72169,

- Elements for Re‘ u" t f01 Standm' as re ulred b OAR 690 310 160 3, e

a. - IName, a‘ddress,-telephone n_umber' of requester =

. WaterWatch of Oregon
- 213 SW Ash, ‘Suite 208
* _ Portland; OR 97204- -
- (503) 295-4039 - St AW =
o contacts Kimberley Priestley, Karen Russell i i L)q (1 199 .. -
~Oregon _Trout... : i b :
- 117 NW Front =
Portland, OR 97204
'(503) 222-9091 -
ccontact: Jim Myron

- s ‘ Statement of support of the Proposed Final Order )

--WaterWatch and Oregon Trout support the proposed 1ssuance of these mstream water e
rlghts . . : ;

i Waler\Vatch of Oregon 213: Southwest Ash Suite 208 * Portland, OR 97204 :
‘. Phone (503) 295 4039 Fax: (503) 295-279L Ematl w1trwlch@teleporl com:



¢c.  How WaterWatch and Oregon ,Trout would be harmed if the Proposed Final iOﬂi_:d'ex"s 8
are modified

WaterWatch of Oregon is a nonprofit organization dedicated to promoting water policies
for Oregon that provide the quality and quantity of water necessary to support fish, wildlife,
recreation, biological diversity, ecological values, public health and a sound economy. Oregon
Trout is a nonprofit organization dedicated to promoting and restoring wild native fish habitat.

In requesting standing for the aforementioned instream water right applications,
WaterWatch and Oregon Trout are representing the general public interest in the water resources
and associated fish and wildlife resources of this state, as well as the specific interest of
WaterWatch and Oregon Trout members. WaterWatch and Oregon have members throughout
the Pacific Northwest, including the Powder River basin specifically, who use and enjoy the
watershed. All of WaterWatch’s and Oregon Trout’s members, board members and staff benefit
from knowing that such a resource exists even if they have not visited the watershed.

If the PFOs are modified to either deny the applications, decrease the flows proposed,
or otherwise alter the rights to the detriment of the resource, WaterWatch’s and Oregon Trout’s
interest would be harmed because denial and/or lower flows pose a risk to the fish spec1es they
are intended to benefit, including rainbow trout and bull trout. It would also i impair a number
of other public interest values including, but not lnmted to, wildlife, scenic waterway values and
water quality.

1. If the PFOs are modified to either decrease proposed flows and/or deny the applications,
WaterWatch’s interests will be harmed because flows vital to the survival of aquatic species,
including rainbow trout, smallmouth bass and steelhead.

ODFW has requested these flows to provide for the minimum amount necessary for the
survival of these fish. WaterWatch supports the flows requested by ODFW, If the Department
modifies the PFOs to either deny the applications or propose flows lower than those requested
by ODFW, the survival of all of these species will be jeopardized.

Recently the Department approved the Burnt River "reservation", which essentially locks
up the last of the remaining water in the basin for consumptive uses. This reservation will have
a serious impact on the instream resources of this basin. In testimony before the Commission,
both the Department and agricultural interests stated that the instream needs would be protected
by the instream water rights. If these instream water rights are not issued in the amounts
requested, the fish will have no protection in this basin. Moreover, if they are not issued, the
passage of the Burnt River reservation will have been based on erroneous representations that

- fish would be adequately protected by instream water rights.

If the Department modifies the PFO to the detriment of the resource, WaterWatch’s and



Oregon Trout’s interests will be impaired, as the result will be a negative impact on fish.!

2. If the PFOs are modified, WaterWatch’s and Oregon Trout’s interests will be harmed because
we will have been precluded from fully evaluating the actions of the Department, Thus,
WaterWatch and Oregon Trout, by filing this standing statement, reserve the nght to raise the
following concerns in any contested case hearing or judicial review if any PFO is modified:

a. The condition of use proposed in the PFO exempting human consumption and
livestock use will impair WaterWatch’s and Oregon Trout’s interest in ensuring that
the purposes of the instream water rights are fulfilled.

- The PFOs contain a condition that subordinates the instream water right to human
consumption and livestock uses in perpetuity. Individual exceptions will directly lessen the
amount of water available instream to satisfy the purposes of the instream water right. Since
the flows represented by the instream water right are those ODFW has determined are needed
for fish, even the slightest diminishment of these flows will have adverse effects on the fishery
resource. Moreover, the cumulative effects that will result from this exception could eventually
lead to the total negation of the instream water right.

The Department has cited to ORS 536. 310(12) as authority for allowing this condition.
This section of the statute states that:

When Drooosed uses of water are in mutually exclusive conflict or when available
supplies of water are insufficient for all who desire to use them, preference shall be,
given to human consumptlon purposed over all other uses and for hvestock consumptlon
over any other use.. OCT

i,s

ORS 536.310(12)(emphasis added).

While this statute does provide for a preference for human consumption and livestock,

! Moreover, these flows are needed for the survival of downstream endangered species. To
deprive the fish of these flows is not only a violation of the public interest but could result in
a violation of the state and federal Endangered Species Acts for petitioned fish. Under the state
act the Department is required to consult with ODFW to ensure that any action taken by the
Department is consistent with ODFW programs to conserve the species, or, if no plan is in
place, that the action will not "reduce the likelihood of the survival or recovery" of the state
listed species. ORS 496.182(2). The flows requested by ODFW are in the amounts ODFW has
determined are necessary for the survival of these fish. To comply with the intention and
mandates of the State Endangered Species Act, the Department should issue the instream water
rights at the amounts requested. Under the federal Act, there is a prohibition against "taking"
of endangered species. 16 USCA § 1538(a)(1)(B). Issuing the instream water rights at the
amounts requested by ODFW is obviously within the Department’s authority. To do such is
consistent with the intent and mandates of the Federal ESA. To the contrary, to deny or lower
the instream water rights could result in a taking, for it would deny these fish the flows
determined by ODFW as necessary for survival.



this preference has a specific statutory application.? The statute governs situations where there
is a conflict between competing applications at the time the permitting decision is taking place.
This statute does not address situations of conflict at some nebulous future date. Thus, while
the Department may rely on this statute to subordinate the instream water right to the
applications pending at the time of the instream water rights adoption, the Department’s reliance
on this section to attach this open-ended exception is in error.

If the statute were to mandate the open-ended subordination of new rights to human
consumption and livestock uses, then equity demands that this condition be placed on gvery new
permit or certificate issued, whether instream or out-of-stream. The statute does not differentiate
between instream and out-of-stream water rights.® Rather, if specifically states that "preference
shall be given to human consumption purposes over all other uses and for livestock consumption,
over any other use...." ORS 536.310(12) (emphasis added). Thus, if the Department finds that
the law requires it to subordinate instream water rights to human consumption and livestock
uses, the Department must subordinate all water rights, including agriculture, industry,
municipal and mining to human consumption and livestock use. To fail to do this would not
only be inequitable, but it would prove the Department insincere in their intent to protect human
consumption and livestock above all else.

WaterWatch and Oregon Trout acknowledge that under the law, the Director may include
any condition she considers necessary; however, it must be consistent with the intent of ORS
537.332 to 537.360 (Instream Water Right Statutes). ORS 537.343. An instream water right
is a water right held by the Department in trust for the benefit of the people of the State of
Oregon to maintain water in-stream for public use. ORS 537.332(3). "Public benefit" means
a benefit that accrues to the public at large rather than to a person, a small groups of persons
or to a private enterprise. ORS 537.332(3). To subordinate an instream water right to human
consumption and/or livestock uses would specifically benefit a person, or a small group of
persons rather than the public at large. This is not consistent with the intent of the instream
water right act. Thus, this type of conditioning is not allowed under the Instream Water Right
Act.

Moreover, this proposed condition is contrary to the public interest in protecting the
resource. The Commission’s statewide policies recognize the importance of maintaining
streamflows and place high priority on protecting streamflows. OAR 690-410-030(1). This
policy directs the state to take action to restore flows in critical areas such as this system. Id.
The public uses of the Illinois river system have been impaired. Adoption of this instream water
rights without conditions is just one small step towards restoring this system.

‘\,rj‘l 1 W

2 In addition, this policy is one of the "purposes and polices to be considered in 'fbrmula'tihgﬁ ‘
the state water resources program" under ORS 536.300(2). ORS 536.310 (emphasis added).
The statute refereed to, ORS 536.300(2), is the law specifically guiding the formulation of basin
plans. _

? Under the law, "public uses" (recreation; conservation, maintenance and enhancement of
aquatic and fish life, wildlife, fish and wildlife habitat and any other ecological values; pollution
abatement; navigation) are legal beneficial uses. ORS 537.334(1). Instream water rights enjoy
the same legal protections as consumptive water rights.



b. The flows proposed in the PFO that are less than those requested by ODFW will impair
WaterWatch’s and Oregon Trout’s interest in ensuring that flows for optimizing habitat
are protected. ,

For some of these applications, ODFW’s requested flows exceed the Department’s
estimated average natural flow for some months. For these months, the Department has
proposed to limit the flows requested by ODFW to the estimated average natural flow.

The Department’s rules mandate that instream water rights cannot be granted for amounts
greater than the estimated average natural flow, except where periodic flows that exceed the
natural flow or level are significant for the public use applied for. OAR 690-77-015(4). An
example of such an exception would be high flow events that allow for fish passage or migration
over obstacles. Id. It appears that the Department has limited all the instream water right
applications to the estimated average natural flow without determining whether the periodic flows
that exceed the natural flow are "significant" for the public use applied for.

The flows requested by ODFW are necessary for the requested beneficial use of fish life.
These flows are needed for migration, spawning, egg incubation, fry emergence and juvenile
rearing and for fish passage and habitat maintenance. Given that ODFW'’s flow requests are
to provide for the various lifecycles of fish which are already on the brink of extinction, periodic
flows are necessary for fulfillment of the purpose of this instream water right. There should be
‘no reduction in the fequested flows. The Department’s rules specifically state "an example of
such an exception would be high flow events that allow for fish passage or migration over
obstacles." OAR 690-77-015(4). This is exactly the type of event ODFW'’s instream water right
application includes. In sum, the agency has the information to find that the higher flows are
significant. The instream water rights should be granted at the amounts requested by ODFW.

For the months that ODFW’s flow requests were higher than the estimated average
natural flow, the Department limited the instream water right because "water is not available for
the proposed use." This limitation, and the reasoning behind it, is a clear indication that this
system cannot sustain any further water withdrawals. Given this, no further appropriations can
take place in this system during the months where the instream water right is limited. The
Department should ensure that this basin is closed to any further allocation in order to ensure
against any further overallocation of the resource. The Department should either institute
closure of the basin classification or withdrawal of the resource from further appropriation.
Moreover, in cases where streamflows are not being met, the Department should take steps to
ensure metering and reporting of all water uses through designations of serious water
management areas.

¢. The measurement and reporting condition proposed in the PFO will impair the
WaterWatch’s and Oregon Trout’s interest in ensuring that the instream water right is
fulfilled throughout the reach.

The Department has proposed a condition of use mandating measurement at the lower
end of the stream reach to protect necessary flows throughout the reach. To ensure that flows
are being protected throughout the reach, measurement must take place at both the upper and
lower ends of the stream reach.

)\JT \ ‘-i



In any given stream reach, there are a number of ways water enters the stream whether
it be tributaries, runoff, or groundwater seepage. If, for instance, there was a major inputting
factor near the lower end of the reach where the measuring device was located this could
artificially inflate the amount of water in the stream upstream from that spot. Thus, to ensure
that the instream water rights are protected throughout their reach, there should be measuring
devices at both the upper and lower end of the reach.

Conclusion

The proposed instream water rights will protect flows needed for fish life. Adoption of
these and other instream flows is critical to the health of Oregon’s watersheds and must be a
high priority for Oregon if the state is to develop solutions to the resource crises that threatens
to destroy the livability of Oregon. Instream water rights not only help to achieve a more
equitable allocation of water between instream and out of stream uses, they also establish
management objectives for Oregon’s rivers.

imberley Priestley
WaterWatch--Legal/Policy Analyst

Karen Russell

WaterWatch--Assistant Director
vl oA
L Ile 3j o

Jim Myron
Oregon Trout~—Conservat10n‘ Director
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RECEIVED

0CT -9 1996

WATER RESOURCES DEPT.
SALEM, OREGON

BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON

WATER RIGHTS DIVISION
In the Matter of Surface Water Application } PROTEST TO
IS - 72169 in the Name of Oregon Department 3} PROPOSED FINAL
of Fish & Wildlife for Water Use in Baker County  } ORDER

Protestant Burnt River Irrigation District (BRID), in accordance with ORS
537.153(6) and OAR 690-77-043, submits the following protest to Proposed Final Order
for Application IS - 72169

L. INTRODUCTION

Protestant's address is HCR 86 Box 151, Hereford, Oregon 97837; phone number
(541) 446-3313. Protestant 1s the owner and water user of irrigation water rights from the
Burnt River, a tributary of the Snake River.

Protestant asserts that the Proposed Final Order by the Water Resources Department
(WRD) is defective and in error and that there are elements of the water right as approved
that will impair or be detrimental to the public interest, based on the facts and issues set
forth below.

IL. PROPOSED FLOW RATES ARE IN EXCESS OF MINIMUM NATURAL
FLOW RATES AVAILABLE.

The instream water rights minimum flow rates are in excess of available natural
flow rates. BRID does not protest proposed instream flows on this application from 1 April
to 30 September, the authorized irrigation season, but wish to have it noted that the flows
are available for the majority of this period only because of stored water in Unity Reservoir.
BRID contends that October, November, December, and January flows could adversely
impact the right and ability to re-fill Unity Reservoir. BRID contends that the use of
"average" flows to establish "minimum flow" water availability is incorrect and leads to
erroneous conclusions. It is not unusual for the Burnt River flows to fluctuate between
1000 cfs and 0 cfs, this would average 500 cfs. Using an average based on this fluctuation
to establish a minimum flow available would lead to a false "water availability" conclusion.
We feel minimum flows should be established based on true minimum flow available.
Additionally, increased flows during the late fall and mid winter freezing period will cause
more ice to form, then increasing flows in mid February, on top of the existing ice will
severely add to the riparian damage from ice flows and related channel scouring.



RECEIVED

OCT -9 1996

WATER RESOURCES
DEPT,
SALEM, OREGON

1118 INADEQUATE/OUTDATED TECHNICAL DATA AND INFORMATION
SUBMITTED BY ODFW

Application IS 72169, as submitted by the Oregon Department of Fish & Wildlife to
WRD, failed to include sufficient current technical data and information to support the flow
rates requested by said agency, as required by OAR 690-77-020 and ORS 537.336.

OAR 690-77-020 (3) (g) requires an application to include at a minimum "a
description of the technical data and method used to determine the requested amounts". The
only information submitted in support of the application is:

a. The Fish and Wildlife Resources of the Powder Basin and Their
Requirements; August 1967.

b. Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.

c. Developing and Application of Spawning Velocity and Depth Criteria for
Oregon Salmonids, April 1973

d. Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972.

e. A letter dated April 5, 1996, stating that the flows requested in this
application are the minimum amount necessary to restore, protect and enhance populations
and habitats of native wildlife species at self-sustaining levels.

In reply we contend that in regards to (a) - 29 year old data is out-dated and no longer
applicable; (b) - is there any information from other sources indicating fish flow
requirements or is an ODF&W report the only data source; (¢) - do Oregon salmonids have
different requirements than salmonids in other locations? if not, do other studies exist? and
is there more current information than 1973; (d) - again, is information available from other
sources and more current than 1972; (e) - if flows requested are "the minimum amount
necessary to restore, protect and enhance populations ..." why do the flow requests vary so
greatly from stream to stream. Do Burnt River salmonids require more water than
salmonids in other streams?

No analysis of supporting data appears in the WRD file for this application. The
Proposed Final Order is defective in that the WRD did not evaluate whether the level of
instream flow requested was "based on methods of determining instream flow needs that
have been approved by administrative rule of the agencies submitting the applications".
(OAR 690-77-020 (3)).

Apparently the flow levels applied for are based on an appendix in the Basin
Investigation or Environmental Investigation for recommended flows. It is impossible to tell
what factual data said recommendation was based on. No data has been submitted to
support the flows requested and the application should therefore be rejected.
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The flow levels approved by the Proposed Final Order are not based on any analysis
of the need for the flows requested. The only apparent review undertaken by the WRD was
a check to see if the requested flows are less than the average estimate of the natural flow
("EANF"; OAR 690-77-015 (4)). What happens when the minimum flow does not equal
the estimated flow?

. OREGON METHOD IS INHERENTLY FLAWED - WRD SHOULD REJECT
APPLICATION

The methodology used for this application, the "Oregon Method", is inherently
flawed in that it is based on a methodology that has been superseded, is not reliable, and is
based on outdated or insufficient information (reference testimony by Al Mirati of ODFW
regarding the "Oregon Method", to the Oregon Water Resources Commission on December
6, 1990).

CONCLUSION

This protest is filed in accordance with OAR 690-77-043. The issues raised should
be considered as part of a contested case hearing. The WRD's Proposed Final Order is
inadequate and defective and has failed to follow applicable rules. A thorough review of the
application is necessary to determine the minimum quantity of water necessary to support
the public uses for which applied.

For the reasons set forth above, BRID asserts that the application is defective and
should be returned to the applicant. The flow levels requested are excessive and are not
necessary to support the public uses proposed. Flow levels set at the rates proposed will
interfere with future maximum economic development of the waters of the Burnt River sub-
basin. Excessive flow rates for instream water rights represent a wasteful and unreasonable
use of the water involved. (ORS 537.170 (8) (e)). If approved, an exception from use of
water stored in Unity Reservoir to meet instream flows should be added as a condition of the

right.

Based on the points discussed above, the Proposed Final Order should deny the
application for a permit or modify the Proposed Final Order accordingly.

Respectfully submitted this 4th day of October, 1996.

btk

F1 anke, Manager
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Hereford, Or 97837
(541) 446-3313

October 8, 1996

To:  Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97310-0210

Subject: Protest of Instream Water Right IS - 72169

CERTIFICATE OF SERVICE

I hereby certify that on the 8th day of October, 1996 I served a true and accurate
copy of the foregoing Protest to the Proposed Final Order on the applicant by mailing said
copy by first class mail, postage prepaid, be depositing said copy in the United States Post
Office in Baker City, Oregon, addressed as set forth below:

Oregon Department of Fish & Wildlife
2501 SW First Avenue

P.O. Box 59

Portland, Oregon 97207

2l ranke, for Burnt River Irrigation District
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WATER RESOURCES DEPT.
SALEM, OREGON

NOTICE OF PROPOSED FINAL ORDER

This is to notify you that the Water Resources Department has issued a Proposed Final Order
(PFO) on an application which may interest you. Attached is an excerpt from our weekly public
notice, identifying the application we believe you may be interested in.

A PFO is the Department’s preliminary decision on a water use request. It documents the
agency’s decision through specific findings. If appropriate, it includes a draft permit specifying
any conditions or restrictions on the use.

Persons interested in receiving a mailed copy of a PFO must pay statutorily-required fee of $10.
(Any person paying $10 to receive a PFO by mail will also receive a copy of the Final Order when
it is issued.) PFO’s may be viewed for free at the Department’s Salem office or at watermasters’
offices; you may make your own copies for the standard copy charge.

If you do not request a copy of the PFO, you may not be notified of subsequent action on the
referenced application.

Opportunities for Further Public Involvement

Those disagreeing with the Department’s decision as expressed in the PFO have 45 days from the
date the PFO was issued to file a protest.

The prétgst filing fee is $200 for everyone but the applicant. Detailed requirements for filing a
protest will be‘Sent with copies of the PFO. Persons who support the PFO may file a “standing”
" wlee of:350 to retain the ability to participate in future proceedings relating to an application. To
partxmpate an additional $150 is required at the time of the proceeding, if a contested case

hearing is held.

For additional information, call the Water Rights Information Group, extension 499 at either
503-378-8455 or 800-624-3199. Please have the application file number ready.



VA h#
iy

z4)

&

]

M(LFQI,

doig ayj awr puas aseaq
§ g

How To Read the Listing

Applications are organized by Oregon'’s
major river basins, as listed below:

1-North Coast 8-Grande Ronde  15-Rogue
2-Willamette 9-Powder 16. Umpqua
3-Sandy 10-Malheur 17-5. Coast
4-Hood 11-Owyhen 18-Mid Coast
5-Deschutes 12-Malheur L. 19-Columbia
6-John Day 13-Goose/Summer 20-Snake
7-Umatilla 14-Klamati
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unty of use; Applicant name
number Priority date PE address
Amount
Irrigated Stage of Review:
3 acres IR initial review
What it PFO proposed final
flows into order
The so i
e Legal description of
Unit of measure: general area of use: Decision codes:
C = cubic feet per second “Southeast quarter of 1 permit may be issued as

Aoplicats G ~ gallons per minute the Northeast requested by applicant

pplication oo feat quarter of Section 9, 2 permit may be issued wi
2; gx‘o;mdwater Township 16 South, appropriate conditions

- oo ¥ 4
R - reservoir Typeofuse . TAngedWes 3 permit unlikely to be isst
S-surface (e.g.: IR - irrigation;
I-instream see codes below)

Some commonly-used Type of Use abbreviations (for definitions, please consult Oregon
Administrative Rules Chapter 690, Division 11):

AG-agriculture
CF,CH,CI,CR~cranberry uses
CM~commercial
CS—campground
DI-domestic, incl. lawn &
garden
DN-domestic, incl.
non-commercial
DO-domestic
DS-domestic/stock
Fl-fish
FP-fire protection
FW-fish & wildlife

GD-group domestic
GR~-groundwater recharge
GT-geothermal
IC-irrigation, primary &
supplemental
ID TL~irrigation with
Domestic or Livestock
use, respectively
IM-industrial, manufacturing
IR-irrigation
IS-supplemental irrigation
LV, LW-livestock /wildlife
MI-mining

MU-municipal
NU-nursery use
PA~pollution abatement
PW-power
QM-quasi-municipal
RC-recreation
RW-road construction
ST-storage
SW=swimming
TC~temperature control
WI-wildlife



Witness the signature of the Water Resources Director affixed this 1st
day of , 19

Water Resources Director

Recorded in State Record of Water Right Certificate number

IS72169
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Oregon Water Resources Department
Water Rights/Adjudication Section

Water Right Application Number: IS 72169

Proposed Final Order

Summary of Recommendation: The Department recommends that the attached
draft certificate be issued with conditions.

Application History

On 1/29/92, the Oregon Department of Fish and Wildlife submitted an
application to the Department for the following instream water right

certificate,

Source: BURNT R tributary to SNAKE R

County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE AND
JUVENILE REARING OF RAINBOW TROUT

The amount of water (in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
25.0 25.0 50.0 50.0 50.¢ 50.0 25.0 25.0 25.0 25,0 25.0 25.0
25.0 40.0 50.0 50.0 50.0 40.0 25.0 25,0 25.0 25.0 25.0 25.0

To be maintained in:

BURNT RIVER FROM UNITY DAM AT RIVER MILE 77.1 (SWSE, SECTION 21,
TOWNSHIP 128, RANGE 37E WM); TO USGS GAGE 13274200 AT RIVER
MILE 41.5 (NWNW, SECTICN 10, TOWNSHIP 128, RANGE 41E WM)

The Department mailed the applicant notice of its Technical Review on
November 25, 1994, The objection period closed February 1, 1995.
Objections and comments were received (from ALFRED & JENNIE MOELLER,
ALISON DERRICK, ANDY RACEY, ANITA YORK, ARLETA LANGLEY, BAKER COUNTY
COURT, BARBARA LEWIS, BERNARD HUTCHEON, BETH DORIN, BETTY BATES, BONNIE
CLUGSTON, BURNT RIVER IRRIGATION DIST, BURNT RIVER SCHOOQIL DISTRICT, BURNT
RIVER SOIL & WATER, CHAD E & DARLA DERRICK, CHARLES BATES, CHRISTENSEN
RANCH, CHUCK & CHERYL BUCHANAN, CITY OF UNITY, CLAUDIA GASSER, COLLEEN
HUTCHEON, DARYL HOWES, DAVID B FREEMAN, DEBBIE MOELLER, DEBORA J MOXLEY,
DOROTHY BLOOMER, DUANE BUNCH, DUSTY DERRICK, DWIGHT LANGLEY, EASTERN
OREGON MINING ASSOCIATION, EDITH DERRICK, EUGENE FISHER, EVELYN J KEITH,
F WILBUR SMITH, FAY L ROSS, FLOYD VAUGHAN, GARY MARTIN, GORDON VANCLEAVE,
GUY MICHAEL, HARQLD BAKER, HELEN LANGLEY, IONE M WOODS, J I, HINDMAN, J
T TOLL, JAMES SINKBEIL, JAN ALEXANDER, JEAN BUNCH, JERRY FRANKE, JOE L
& RUTH BARBER, KATHLEEN SULLIVAN, KATHRYN L VAUGHAN, KEN ALEXANDER, LARRY
L SMITH, LARRY R GREEN, LAVERNE BUCHAN, LAWRENCE BUNCH, LEE
LOVERIN/LOVERIN RANCH, LYNN LANGLEY, M K HINDMAN, MABEL SHAW, MARTIAN L
MARTIN, MARR BENNETT, MICHAEL DOLAN, MICHAEL MOXLEY, MICHELLE NEAL-PAYNE,
MIKE HINDMAN, MIKE PAYNE, MIRIAM ASCHIM, NANCY & KENNETH TAYLCR, NELSON

1



C-C RANCHES INC, NORM CHRISTENSEN, PAT SULLIVAN, PAUI, BENNETT, RHEA
BUNCH, RICHARD CARTWRIGHT, RICHARD GASSER, RCOBERT NIPPER, RODD BUNCH,
ROGER DERRICK, SAM RAMOS, SHOLLENBERGER FARMS, SHOOK RANCH, SPEAR C
HINDMAN CORP, STANELY FOLLETT, STEPHEN HINDMAN, STEVEN J VUYOVICH, TAMARA
LANGLEY, TAMI FISHER, TERESA A ORR, TERRY BATES, THOMAS CLUGSTON, THOMAS
R CLAYSTON, TINA NIPPER, TRIMBLE LAND CO, TRIMBLE RANCH INC, VAUGHAN
FAMILY LAND&CATTLE CO., VERNON M SIMPSON, VIVIAN & WILLTIAM ZIXKMUND,
WALTER SHUMWAY, WATER FOR LIFE, WATERWATCH OF COREGON, WAYNE E MORIN,
WILBUR SMITH, WILLIAM & VIVIAN ZIKMUND, WILLIAM D SHUMWAY) .

The following supporting data was submitted by the applicant:

{(a) The Fish and Wildlife Resources of the Powder Basin and Their
Water Requirements; August 1967.

(b) Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.

(c¢) Developing and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.

(d) Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972.

(e) A letter dated April 5, 1996, stating that the flows requested
in this application are the wminimum amount necessary to
restore, protect and enhance populations and habitats of
native wildlife species at self-sustaining levels

In reviewing applications, the Department may consider any relevant
sources of information, including the following:

- comments by or consultation with another state agency

- any applicable basin program

- any applicable comprehensive plan or zoning ordinance

~ the amount of water available

- the proposed rate of use

- pending senior applications and existing water rights of record

- the Scenic Waterway requirements of ORS 390.835

- applicable statutes, administrative rules, and case law

~ any comments received

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same socurce has been completed.

An evaluation of the information received from the lccal government(s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The level of instream flow requested 1s based on the methods of

determining instream flow needs that have been approved by administrative
rule of the agency submitting this application.

Findings of Fact

The Powder Basin Program allows the proposed use,

Senior water rights exist on this source or on downstream waters.



The source of water is not above a State Scenic Waterway.

The source of water is not withdrawn from appropriation by order of
the State Engineer or legislatively withdrawn by ORS 538,

The estimated average natural flow for the lower end of the requested
reach is as follows (in cubic feet per second):

JAN
80.1

FEB MAR APR MAY JUN JUL AUG SEP OCT NOV
110 197 389 266 163 106 86.2 65.4 54.8 67.4

Conclusions of Law

Under the provisions of ORS 537.153, the Department must

presume that a proposed use will not impair or
be detrimental to the public interest if the
propesed use is allowed in the applicable
basin program established pursuant to ORS
536.300 and 536.340 oxr given a preference
under ORS 536.310(12}, if water is available,
if the proposed use will not injure other
water rights and if the proposed use complied
with rules of the Water Resources Commiggion,

The proposed use requested in this application is allowed in the
Powder Basin Plan.

No preference for this use is granted under the provisions of ORS
536.310(12}.

The proposed use will not injure other water rights.

The proposed use complies with rules of the Water Resources
Commission.

The proposed use complies with the State Agency Agreewment for land
use.

The proposed instream flows do not fully appropriate this source
of water year round. Water is available for additional storage.

Water is not available for the proposed use at the amount requested
year round because the unappropriated water available is less than
the amounts requested during some months,

For these reasons, the presumption set forth in ORS 537.153, as
discussed above, has not been established. The application
therefore has been processed without the statutory presumption.

"When instream water rights are get at levels which exceed current
unappropriated water available the water right not only protects
remaining supplies from future appropriation but establishes a management
objective for achieving the amounts of instream flows necessary to
support the identified public uses." OAR 690-77-015(2).

"The amount of appropriation for out-of-stream purposes shall not be a
factor in determining the amount of an instream water right." "The

DEC
74.8



amount allowed during any time period for the water right shall not
exceed the estimated average natural flow ..." (excerpted from OAR 690~
77-015 (3} and (4)).

Because the proposed use exceeds the available water, it can not be
presumed to be in the public interest. However, under the direction of
OAR 690-77-015 (2) (3) and(4), the proposed use is in the public interest
up to the limits of the estimated average natural flow.

Oregon law allows certain uses of water to take precedence over other
uses 1in certain circumstances. When proposed uses of water are
insufficient for all who desire to use them, preference shall be given
to human consumption purposes over all other uses and for livestock
consumption over any other use (excerpted from ORS 536.310 (12)).

The Department therefore concludes that

] the proposed use, as limited in the draft certificate, will
not result in injury to other water rights,
. the proposed use, as limited in the draft certificate, will

not impair or be detrimental to the public interest as
provided in ORS 537.170.

. the proposed use, as limited in the draft certificate,
shall: for purposes of water distribution, this instream
right shall not have priority over human or livestock

consumption.

. the flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach.

. the stream flows listed below represent the minimum flows

necegsary to support the public use.

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
ist¥ 25.0 25.0 50.0 50.0 50.0 50.0 25.0 25.0 25.0 25.0 25.0 25.0
2nd¥ 25.0 40.0 50.0 50.0 50.0 40.0 25.0 25.0 25.0 25.0 25.0 25.0

Recommendation

The Department recommends that the attached draft certificate be
issued with conditions.

DATED ”.A\Sc;usf 27,//1966

S A M S VA A
NI,

Steven P/igygﬁgate'
Adminis or

Water Rights and Adjudications Division

Protest Rights

Under the provisions of ORS 537.153(6) or 537.621(7), you have

the right to submit a protest against this proposed final order.

Your protest must be in writing, and must include the following:

. Your name, address, and telephone number;

* A description of your interest in the proposed final order,
and, if you claim to represent the public interest, a
precise statement of the public interest represented;



A detailed description of how the action proposed in this
proposed final order would impair or be detrimental to your
interest;

A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error or
deficiency;

Any citation of legal authority to support your protest, if

known; and

If you are not the applicant, the $200 protest fee required

by ORS 536.050.

Proof of service of the protest upon the applicant.

Your protest must be received in the Water Resources Department
no later than October 11, 1996.

After the protest period has ended, the Director will either
issue a final order or schedule a contested case hearing. The
contested case hearing will be scheduled only if a protest has
been submitted and if

*

upon review of the issues the director finds that there are
significant disputes related to the proposed use of water,
or

the applicant requests a contested case hearing within 30
days after the close of the protest period.



COPY CHECK-OFF SHEET FOR PROPOSED FINAL ORDERS

CC: FILE # IS 72169

WATERMASTER # VERN CHURCH

REGIONAT, MANAGER: XENT SEARLES

ODF&EW - Countyv: BAKER

DEO

DPARKS

CTHER STATE AGENCY TF NECESSARY :

DIVISION 33 LIST: COLUMBIA RIVER INTERTRIBAL FISH COMMISSION; U.S. FISH & WILDLIFE;
(CHECK ONLY IF APPLICABLE) NORTHWEST POWER PLANNING COUNCIL & NATIONAL MARINE FISHERIES
POWER BUIILDER UPDATER; FRONT COUNTER

WATER FOR LIFE (TODD HETDGERKEN)
OTHER ADDRESSES OF PEQOPLE WHO PATID THE $10 FEE:

PEOPLE WITH OBJECTIONS, COMMENTS OR REQUESTED COPY W/O $10 (SEND THE $10
LETTER) :

CASEWORKER : CINDY SMITH
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Burnt River Irrigation Distri4™eR REsuurces pepr,

SALEM,
HCR 86 Box 151 OREGON

Hereford, Or 97837
(503) 446-3313

January 18, 1995

To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
(Attn: Michael J, Mattick)

Subject: Objection to ODF&W Instream Water Right Application Technical Review
Reference Application File Numbers IS 72160, Is 72161, and IS 72178.

Burnt River Irrigation District(BRID) hereby objects to the following portions of the
technical reviews for the reasons indicated:

1. We object to the in-stream filing on any stream that is already classed as "over
appropriated". The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Any water over the authorized rate
must be left in the stream under existing law.

2. The amount of water requested. At a public meeting in Baker City on December 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing or pending authorized diversions. We believe the existing and
pending authorized diversions should be taken into account. We further believe all
applications should be processed in the order received.

3. The supporting data submitted by the applicant. Believe this data to be out-dated
and un-reliable. The watershed changes over the years. Fires and forest management
practices have had a significant impact on the way water goes out. With good ground-
cover and root systems, the ground will retain the water longer and allow it to go out
gradually. Fires and forest management practices have changed this. Water now goes out
all at once in the spring melt, and late summer flows are adversely impacted.

4. Statement: *'The source of water is not withdrawn from appropriation.' On or
about March 25, 1936 the Burnt River Irrigation District (BRID) adopted a resolution
declaring Burnt River tributaries within the boundaries of BRID above Unity Reservoir to
be over-appropriated, and petitioned Charles E. Stricklin, State Engineer, to deny further
permits to appropriate water.
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3. We believe that all applications should follow the same procedures and rules as to filing
fees and waiting periods before certificates are issued.

Sincerely:

Jerry Franke, Manager
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NATER RESOURCES DEPT,
SALEM, OREGON

Burnt River Irrigation District
HCR 86 Box 151

Hereford, Or 97837
(503) 446-3313

January 23, 1995

To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
(Attn: Michael J. Mattick)

Subject: Objection to ODF&W Instream Water Right Application Technical Review
Reference Application File Numbers IS 72168 and IS 72169

Burnt River Irrigation District hereby objects to the above listed technical reviews on the
following basis:

(1) We object to the in-stream filing on any stream that is already classed as "over
appropriated". The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Any water over the authorized rate
must be left in the stream under existing law.

(2) The data presented is not accurate. Historical records available in the Burnt River
Irrigation District show that live-stream flows in the main stem of the Burnt River are well
below those presented in the applications. The methodology used by the State to
determine the average annual flow is not the most reasonable method for looking at
applications like this in this drainage basin. Measurements taken at the gaging stations are
primarily water released from Unity Reservoir. Averages of the flow in the Burnt River are
misleading and deceiving. The highs during major run-off are very high, while the lows,
which are the normal condition, go all the way down to no natural flow.

(3) The amount of water requested. At a public meeting in Baker City on Deccmber 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing authorized diversion. We belicve that existing and pending
authorized diversions should be taken into account.

(4) Statement: " The source of water is not withdrawn from appropriation.™ Believe
the Bumnt River i§ over-appropriated.

(5) ODF&W has not demonstrated, or even made a logical case for having an instream
fishery flow in months where historically the stream would not support such a fishery.
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(6) We believe that all applications should follow the same procedures and rules as to
filing fees and waiting periods before certificates are issued.

Sincergly;

erry Franke, Manager
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS8 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right

where historic records show that in many years

there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, oxr even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The
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data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

5 |

. — ) )
Signature, \ﬁx?’@pnzﬂ-éb4t¢fﬂﬁfd

) i
Name : LCQAEWIIG .ZfN(fA£1HJ

Date: r76{ B, é)/l /994
Address: /[ l.. K Ve \/Cf//@}/
HunTinalon, Or. 77747
o
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State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4, The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
managenent.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4, The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,
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FREEMAN ANGUS RANCH INC.
HC 87 BOX 1045 + BAKER CITY, OR 97814 = o
(503) 523-6881 R

Oregon Water Resources Department
158 12TH ST NE
Salem, Oregon 97310

-

January 31, 1995

Attn: Michael J. MatticK
Reference Files: 1572160 - 1S72161 - 1572168 - 1S72169 - 1872178
1572185 ~ 1572186 - 1572190 - 1872191 - 1572192 - 1572193

Dear Sir

I object to the above so called '"'instream' applications that
have been filed upon by our OBF&W. As vou Know these streams
have already been filed on by previous older water rights so
called "out-of stream' rights, There isn't any water left to

give them.,

As you well Know the above filings are simply a legal hassle to
steal water for the ODF&W for dubious purposes.

Here 1is a prime example of the State of Oregon working
hand-in-hand with different departments of the state to steal
water in the name of a new tvpe of water called "instream'.
Shame on you folKks! Why would the ODF&W file on nonexistent
water and why would you people grant it? Again shame on you!

We the people are getting tired of paying for all sides of silly
proceedings including this very questiconable issue.

Check the history of Burnt River and Powder River and the North
Powder River. They went dry in the summertime shortly after
spring runoff. There was NO "INSTREAM'', The farmers and
ranchers built reservoirs! Phillips, Unity, Thief Valley +to
name a few for irrigation., Now we have some year around water.
Shame on your department. Quit fooling with us. We are not
helpless you Know, We are landowner citizens, This is a
vicious joKe when viewed in its entirety. If the ODF&W needs
some water why sneakK around? "Instream vs. out-of-stream"”

give us a break! Fish in the Burnt River ha! Fish in the
Powder River ha! Not until after the reservoirs were built.
Check your records. Talk to the people!

Upsedl but still/ cordial

sz/;~fyf?/'%%w¢z%<;/

5av1d B.<¥Erdeman

L//éc Lynn Lundquist
Greg Walden
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Michael J. Mattick CER - 2 7995
Water Rights Specialist ‘ }Ev EER ]
Oregon Water Resources Department NATERREbpumguJuLPp
State of Oregon SALEM, OREGON

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

,/ulllﬂ.it/w’
Name: (hpistensen Paonci
Date:_/ ~ R F~A5—

Address:_#28, Box 7¢

6’#‘1‘0!/0%)&1»77 OnZ>8r5

Signature
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Mr. Steve Applegate 30-Jun-95 FEB - 21995

Oregon Water Resources Dept. WATEK weSour oty DEP
Commerce Building SALEM, OREGON !

158 12th St. NE
Salem OR 97310-0210

Re: ODFW IS72168 and IS72169

Dear Mr. Applegate;

As a Cattleman in the Bumnt River Valley, I am compelled to formally object not only to
the questionable data compilation for the Technical Review Report for the above mentioned
instream flow applications by the ODF&W but to the entire concept of the ODF&W filing for
water rights for any reason in a stream with no androgynous fish (prior to the Unity Dam
completion, the stream would *“go dry” during some summers), and controlled exclusively for
agricultural purposes for the last five decades.

Even though Rep. Norris’ office has kindly and expeditiously reviewed this matter for us,
and advises that under ORS 537.334 -537.360, water rights which pre date the In-stream claims
have precedence.....] remain deeply skeptical. Laws can be changed, particularly with respect to
real or alleged “endangered species™, upon which all rational thinking, honesty, and integrity seem
to go “out the window”.

I feel this In Stream application is merely a harbinger of bad things to come and therefor
should be strongly refused. The Bumnt River/Unity Dam is the sole reason for the agricultural
success in Unity, Hereford, Bridgeport, and Durkee Valleys. It has resulted in long term, stable
(tax paying), agricultural operations for many families (including my own) in some cases for
generations.

It’s not as if the ranchers have been insensitive to game management. In fact, the Elk and
Deer populations in these valleys are larger than ever, they commonly graze in the irrigated
Alfalfa fields- there is even White Tail deer showing up in Durkee. The pheasants are on the
increase along the fence lines between the irrigated fields and the Chukkers and Antelope are
recovering from the severe winter a few years ago. Bald and Golden eagles are common along the
stream, especially during calving season; they like to eat the cattle after-birth, There wouldn’t be as
many cattle if it weren’t for the reliable operation of the irrigation district. There are a variety of
hawks as well, including Red Tailed and Harris Hawks. Many Hawks routinely follow the swather
during haying to hunt field rodents...the haying activities are a direct result of irrigation.
Canadian Geese and several species of ducks now reside permanently along the water courses
because the river now flows year-round .... due to the Unity Dam. If the ODF&W wishes to
have input into the operation of the irrigation district they should ask first, just like anyone else
who wishes to hunt or otherwise enter upon private property.

The Ranchers have, to no small degree, aided in the health and well being of these species
from placing salt, maintaining springs, and fighting wildfires through feeding deer, Elk, and
Antelope in the winter or discouraging trespassing and poaching. Some ranchers, my Brother for
example, have even built nesting boxes for geese.

Please reject this ODFW request.

VTS

CC: Rep. Ray Baum 6 TeS
Rep. Lynn Lundquist I? M V (;)(Z;Z}S ,p
Rep. Chuck Norris / L/ o (_/ ACt

G }WLC?" / O%
G850



RECEIVED

Michael J. Mattick

Water Righis Specialist : FEBR - 21995
Oregon Water Resources Department WATER RESUURCES UEPT.
State of Oregon SALEM, OREGON

Commerce Building
158 12th Sireet NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: 1S 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife

The following are objections to the Technical Review Reports:

1. The dara submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and hiological communities.

2. In 1936, Burnt River {rrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir, All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3 TInstream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
L.and Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over,
an estimated 8,000 acres have been logged, and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated

water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management,

The following are objections to the Proposed Certificate Conditions:
[. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
ta produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the fandowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will alﬂo
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, 1 request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: .
Name: A&G ev K LOpurik
Date: /529 -95
Address: /72 GBox 4f
ﬂm}ify @ 27884

cc: Lundquist
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Water Rights Specialist FEB - 2 1995
Oregon Water Resources Department WA ER Reduuiees UEPT.
State of Oregon SALEM, OREGON
Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, I wish to formally obiect to the applications by
the Oregon Department of Fish and Wildlife

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
[.and Use Plan.

S. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over,
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major inftuencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management,

The following are objections to the Proposed Certificate Conditions:
1. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

[ also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. On low water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will Iqo
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows,

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: &{ZZ pg'
Name: _£/ /TR JIE po i CK
Date: / | 25 / 7S

Address: /3
o T/l/ OFE

o795

cc: Lundquist
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Michael J. Mattick FEB - 21995
Water Rights Spectalist ' WATER KESUURCES DEPT.
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Conmmerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr, Mattick:
Subject: 1S 72160, IS 72161, IS 72178, 1S 72185, IS 72186, 1S 72168, IS 72169

As a waler right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required hy
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2 In 1936, Burnt River Irrigation District petitioned Charles . Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently “"over appropriated” and it does not make sense to compound the
problem further.

3 Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated. :

4. Instream applications are not compatible with local government comprehensive
[Land Use Plan.

S Allinstream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8 000 acres have been logged; and an estimated SO0 - 700 acres have been
hurned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. 1t
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years,
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management,

The following are objections to the Proposed Certificate Conditions:
[. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going -
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a Jandowner, irrigator and taxpayer I object to these
addition known and unknown costs.QFu"f'wa

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will aleo
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name: _[Nysty  Derrich
Date: _|/79/ 945
Address: P.O. Bay 4 7
?Qunil)r QOR. 97434

cc: Lundquist
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FEB ~ 21995
Michael_J. Mattick WATER Kedouitued vEPT.
Water Rights Specialist SALEM, OREGON

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4., The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodeology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature j&vwluww Gﬂ»p%y
Name:_Andvews Recey
Date:  (Jaw 2§-/9% 75"
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Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management,

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

&/ 41%11/ ‘chﬁy\ M‘_téw j@fﬁ/@ el (,d,cclz,é,
v%dué A gt wL - v’W/eM e w«n%

Sincerely,
M/‘.}Lx/"x‘f_ W’Jbﬁ( K 2Nl

Signature $WA/ é( fé{,{,&(@
Name : Bustiarn. 2 - ,{gwxg// Y d /@U)’//H’i Zie,
Date:da fn. 28 /995

Address: A0, 65}5 7
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Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

S. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the

applications of the ODFW be rejected.

Sincerely,

S ignature /Z/{f.ézd}*/; 7/ 6’. \%Awﬂ—"“'f

Name: w., /a7 /). Shop et
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Michael J. Mattick
Water Rights Specialist
Oregon Water Resources Department
State of Oregon
Commerce Building
158 12th Streelt NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS 72169 by the Oregon
Department of FFish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as

our irrigation district, that more truly reflect

the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4., The ODFW has requested flows in excess of the
monthly flows,

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The
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data system will then become biased in favoxr of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODI'W be rejected.

Sincerely,

Signature

Name : ‘TaYhanL Laha ey
J

Date: \fcln Q&!CJCIS
Address: [0 BOX F28

Hurtinhglon OR

J




RECENWED

Michael I. Mattick C
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Water Rights Specialist o 41995
Oregon Water Resources Department WATER KeSUunts pepr,

State of Oregon SALEM, OREGON

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, 1 wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required hy
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions: + OREGoy

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigafors
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are obiections to the Proposed Certificate Conditions:
1T againrquestion the data and methodology used.

2. 1f the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.
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3. On low.water years ditches that reach into the upland sagebrush ground would

not have enough water to provide for livestock and wildlife needs. These same ditches
also irngate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities. ’

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name: .
Date: /- 2%-G5
Address: P 0. [ox H
Lniky Or. 97859

Lk

cc: Lundquist
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Michael J. Mattick FEB - 51995
Water Rights Specialist WATER RESUURLES UEPT.
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Commerce Building
158 12th Sireet NE ]
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: 1S 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2 In 1936, Burnt River Trrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3 Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

S All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over,
an estimated 8 000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when

approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
t. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative

-impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As eﬁl‘ancﬁfwner, irrigator and taxpayer [ object to these
addition known and unknown costs,

[ also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. On low water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is apposing the canstruction of these reservoirs. These applications wil alqo
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name:
Date:
Address:

cc: Lundquist
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Water Rights Specialist

Oregon Water Resources Department WA'thuouuuunbuEPl
State of Oregon SALEM, OREGON
Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased

in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

S ignaturew

Name: thﬂR;hﬁaagxnué?(

Date: | '/“27(45/
Address: [:. 0. @j‘. 14S™

kALJb%:; o2
- “1783Y
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Michael J. Mattick SALEM, OREGON

Water Rights Specialist
158 12th Street NE
Salem, OR 97310-0210

Dear Mr. Mattick,

As chairman of the Burnt River School District Board of
Directors I am deeply concerned about the instream water
rights applications submitted by the Oregon Department of
Fish and Wildlife for the Burnt River. These applications,
IS 72160, IS 72161, IS 72168, IS[¥72169 and IS 72178, if
approved, will cause undo hardship on the landowners in the
district. Without water for irrigation, property values
will decrease, causing the tax base to drop. Our district
patrons are paying a very high tax now and the loss of crops
will add to their burden.

Although I am unable to address the technical report
submitted by ODFW at this time I thank you for considering

the adverse affect on the public interest these applications
will cause our school.

Sincerely,

Ret™ 7] elor—

Kent Nelson, Chairman
Burnt River School District Board of Directors
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Michael J. Mattick FEB - 21935
Water Rights Specialist WATER ReSoUr-es uEPT,
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, 1S 72161, 1S 72178, 1S 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, [ wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

I. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Strickfin, State
Engineer, to deny further permits to appropriate water from {ributaries within the
boundaries of the Burnt River Trrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
[.and Use Plan.

5. Allinstream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated SO0 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present  Afso, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

t. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands befow Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that fand. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
1. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. 1t would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to praduce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the fandowners and irrigators. The administrative
costs will fall on the taxpayers. As aTanffowner irrigator and taxpayer [ object to these
addition known and unknown coqts

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: 3 A
Name: A lsol £, ocrick

Date: 1 /2L 798
Address: D\ Fax 4 /) ity
OR_ Grgey_ °©

cc: Lundquist
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Mr. Michael J. Mattick NAT;:L};?JE)REE;B ;:;LH

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210 ‘

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation,

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.



8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further,

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature A cce ) . Kee £

Name: S heok Kanch

pate: [ = J~ A5

Address, ok 256 - Derhee, Boe
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commexce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, Lo request an instream water right
where historic recoxrds show that in many years
there is no flow.

4, The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State,

7. OGranting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature ///4/‘7’4 w ,»/K

Name : wa hT /,JAH/(« /6/
Date: //7,0!/(/ 5
adaress: Moo lori o Aem, (D e
G 79d”?
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WATER FOR LIFE’S OBJECTION TO TECHNICAL REVIEW: APPLICATION #: 72189 RCES DEP
SALEM, OREGON
Submitted to the Oregon Water Resources Department, February 1, 1995

Water for Life hereby submits the following objection to Application # 72169, an instream water right
application filed by the Oregon Department of Fish & Wildlife ("ODFW”). Water for Life asserts that the technical
review by the Water Resources Department (“WRD’ or “Department”) is defective and there are elements of the
water right as approved that may impair or be detrimental to the public interest, based on the facts and issues set
forth below. The applicant has requested flows that exceed the level of flow necessary to support the uses
applied for (ORS 537.336 and OAR 690-77-015 (9)). For the reasons set out herein, the application should be
rejected or returned to the applicant for the curing of defects.

A. WRD FAILED TO ANALYZE FLOW NEEDS

The fiow ievels approved by the technicai review are not based on any anaiysis of the need for the fiows
requested. ORS 537.336 sets out the statutory standard which the Department is supposed to follow when
determining instream water rights; the “quantity of water necessary to support those public uses.” Water for Life
asserts this standard means the minimum quantity necessary to support the public use. The technical review does
not address the quantity of water or flow levels necessary to support the uses applied for. A review of the WRD file
shows that no such analysis has occurred. The only review undertaken by the WRD was a check to see if the
requested flows are less than the average estimate natural flow (“EANF"; OAR 690-77-015 (4)). At the very least,
the flows approved should not exceed the lesser of EANF or the minimum flow recommended in the Basin

Investigations.

B. NO SUPPORTING DATA SUBMITTED FOR REQUESTED FLOW LEVELS

An integral part of the technical review by the WRD is the analysis of the application and supporting data
(see OAR 690-77-026 (1)(a)). OAR 690-77-015 also requires an application to include at a minimum “a description
of the technical data and methods used to determine the requested amount;” (emphasis added).

No analysis of supporting data, or the lack thereof, appears in the WRD file for the application. The
technical review is defective in that the WRD did not evaluate “whether the level of instream flow requested is
based on the methods for determination of instream flow needs as directed by statute and approved by the
administrative rules of the applicant agency.” (OAR 690-77-026 (1)(h)).

ODFW does not have specific files for their instream water right applications. The original data supporting
the Basin Investigaticn has apparently been lost or destroyed. Such information is essential to understand and
evaluate the requested flows and assess their accuracy. No supporting data or “technical data” was submitted by
the applicant as required by OAR 690-77-020 (4). Since no technical data was included with ODFW's application,
the application should be returned to the applicant for curing of defects or resubmittal (OAR 690-77-021 and 022).

C. OREGON METHOD IS INHERENTLY FLAWED - WRD SHOULD REJECT APPLICATION

The methodology used for this application, the “Oregon Method?, is inherently flawed in that it is based on
a methodology that has been superseded and is not reliable, and is based on outdated or insufficient information
(note testimony of Albert H. Mirati, Jr. on the Oregon Method at the Water Resources Commission, December 6,
1990 meeting).

The Oregon Method was further critiqued in Instream Flow Methodologies, EA Engineering, Science and
Technology, Inc. (1986), a publication referenced ODFW's own publication also entitled Instream Flow
Methodologies, Louis C. Fredd, Oregon Department of Fish and Wildlife (1989). In that critique at page 10-71, the

authors stated:



“The principal limitation is the arbitrariness of the flow criteria. There Is no way of knowing if they
are necessary or sufficient. The binary velocity and depth criteria are also arbitrary and can result in
misleading conclusions. 1t [Oregon Method] Is one of the earliest developments of the concept of
depth, velocity, and especially substrate size and dissolved oxygen, but has now been
superseded.”

The determinations made for the Oregon Method are not reliable and should therefore be rejected by the
WRD or the Commission as the final authority in determining the level of instream flows necessary to protect the
public use (ORS 537.343).

D. OREGON METHOD WAS NOT FOLLOWED TO OBTAIN FLOW LEVELS REQUESTED

One of the requirements of the Department’s technical review is contained in OAR 690-77-026 (1){(h):
“Evaluating whether the level of instream flow requested is based on the methods for determination of instream
flow needs as directed by slatute and approved by the administrative rules of the applicant agency.” This
requirement does not mean the Department can simply accept ODFW'’s assertion that the “Oregon Method” is the
basis for the requested flows. The Deparment must actively review the application to see if the Oregon Method
and ODFW's instream rules are being followed. Where applicable, ODFW must also submit supporting data o
show that the standards and criteria contained in their rules have been followed.

The aclual measurements used by ODFW to set requested flow levels are totally inadequate to validate
those amounts; these measurements were made by ODFW's predecessor, the Oregon State Game Commission,
as shown in the Appendices to the Basin Investigations. Actual measurements of streamflow were not made at
times when key life stages occurred and, in fact, the severe limitations of the data available show that they are
inadequate to validate the requested flows: “Actual measurement of streamflow made at or near recommended
instream flow requirements and made at times when key life stages occur are important to validate the
methodology use, and to validate that the recommended instream flow requirements provide desirable habitat
conditions."” Instream Flow Methodologies, Louis C. Fredd, Oregon Department of Fish and Wildlife (1989}, p. 12.

E. "EANF" CALCULATIONS ARE DEFECTIVE OR INCOMPLETE

There are no calculations or information in the WRD file to show what ratios or models were used or how
adjustments were made fo determine the 50% exceedance flows, and there is also no information in the technical
review to show the type of statistics used (see "Methods for Determining Sireamfiows and Water Availability in
Oregon”, Robison, p. 22 and 23.) The EANF calculations are defective, resulting in high EANF levels and thus
allowing excessive recommended flows by the WRD. The mode! used lo calculate EANF should be reviewed and
revised 10 properly set EANF figures.

E. FiSH SPECIES MAY NOT BE PRESENT IN STREAM

The application is defective in that the pumpose listed in the application {to provide required stream flows
for several different types of fish species) listed fish species that may not be present in the stream. Insufficient
information was submitted with the application to determine if the fish species listed in the application are actually
present in the stream reach applied for. No supporting data was submitted to show the presence of the listed
species as required by ODFW's rules (OAR 635-400-015 (8)(a)).

G. “‘REPORT CONCLUS|ONS” CONTAIN BOILERPLATE LANGUAGE

The “Report Conclusions” of the technical review contain boilerplate language apparently agreed upon by
the Department and ODFW, some of which is not applicable to this application. There is no infermation in the
application file to indicate the "conclusions” were aclually reached as par of the technical review.



H. "REACH" REQUESTED IS TOO EXTENSIVE

A significant defect in the application and supporting data that the Department failed to consider concerns
the reach of the stream allowed under this instream water right. The flow rates allowed would be applicable to the
entire reach requested. This reach is far too long for the flow rates allowed, especially in light of the incoming
tributaries between the mouth and the upstream end of the reach (see basin maps). The instream right "shall be
approved only if the amount, timing and location serve a public use or uses." OAR 690-77-015 (9).

OAR 690-77-015 (6) states that instream rights "shall, insofar as practical, be defined by reaches of the
river rather than points on the river."; OAR 690-77-202 (4)(d) requires that the application shall include the stream
"reach delineated by river mile." It is neither practical nor reasonable to approve the same flow rates for the entire
reach given the length of the reach applied for, the water available in the stream and the additional tributaries that
flow into the stream within the reach.

The stream reach is also excessive according to CDFW's cwn instream rules. CAR €35-400-015 (11)
details the requirements for a specific stream reach. A stream reach is limited to a point where "Streamflow
diminishes by at least 30%" (OAR 635-400-015 (11)(B)). OAR 635-400-015 (11)(C) also appears to have been
violated since the "stream order" (OAR 635-400-010 (19)) changes within the reach requested due to the
incoming tributaries.

The flow requests by ODFW are based on the old Basin Investigations. The Basin Investigations lists the
location of the recommended flows in the appendix listing the recommended flows. It is clear that the flow
recommendations in the Basin Investigation did not extend upstream and the facts cited above further prove that
the reach approved should be limited significantly.

L. ODFW'S GAGE RULE NOT FOLLOWED

The application fails to abide by another rule applicable to ODFW's instream applications, OAR 635-400-
015 (10)(a). This rule requires ODFW to compare hydrological estimates or gaging data to the amount of water
they request for instream flows ("instream flow requirements”). A specific evaluation is set out in subsection
(10)(b) regarding appropriate levels for any given time period in relation to the naturally occurring stream flows.
ODFW never performed this evaluation for the application.

CONCLUSION

This objection is filed in accordance with OAR 690-77-028. The issues raised should be considered as
pait of a contested case hearing. The WRD technical review is inadequate and defective and has failed to follow
applicable rules. A thorough review of the application is necessary to determine the flow levels necessary to
support the public uses applied for.

For the reasons set forth above, the objector asserts the application is defective and should be returned
to the applicants. The flow levels requested are excessive and not necessary to support the public uses
proposed. Flow levels set at the rates proposed interfere with future maximum economic development.
Excessive flow rates for instream water rights represent a wasteful and unreasonable use of the water involved
(ORS 537.170). The flow rates approved should be set the minimum quantity necessary to support the public use
applied for.

Todd Heidgerken
Executive Director of Water for Life
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Dear Mr. Mattick,

The Burnt River Soil and Water Conservation District:is
objecting to the Technical Review Report for 1nstream flow
applications IS 72160, IS 72161, IS 72178, IS 72168, IS
72169, I8 72185, and IS 72186.

The data used by ODF&W to substantiate its instream water
right application is incomplete and unreliable. An |,
admission of this fact was made by Duane West, who was then
ODF&W Regional. Fish Biologist, to the South Fork Co-;
ordinated Resource Management Plan Committee. ;

Burnt River SWCD sponsored a CRMP for the North and South
forks of the Burnt River. All public agencies and :
interested private groups and individuals were invited to
attend. ODF&W, most often represented by Duane West, was an
integral part of the committee., Many watershed enhancement
projects have been completed, more are being planned with
several major projects ongoing at this time. :

Mr. West was questioned as to how many fish per mile the
Burnt River could support. The answer was approximately
200. Next it was asked how many fish Unity Reservoir
supports. Mr, West stated the number was many tlmes larger

than the Burnt River.
Burnt River SWCD feels very strongly the public interest is
best served by co-operative efforts arrived at throudgh the

framework we worked very hard to establish with the .CRMP
process. The unilateral filing of instream water rlghts by

ODF&W merves no useful purpose,

S ncer W

im Sinkbeil

Director,
Burnt River Soil and Water Conservation District

RECEIVED
FEB -1 1995

WATER RESOURCES DEPT
SALEM, OREGON
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FEB ~ 1 1995
Michael J Mattick NATER RESUURGES DEPT,
Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department
State of Oregon
Commerce Building
158 12th Street NE

Salem, Oregon 97310-0210
Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS72168, IS 72169,

As a water right holder under Oregon law, I wish to formally object to that applications by the
Oregon Department of Fish and Wildlife,

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with technology
presently available and used within scientific and biological communities,

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits from tributaries within the boundaries of the Burnt River
Irrigation District above Unity Reservoir for appropriation. All free flowing water is currently
"over appropriated” and it does not make sense to compound the problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The Powder
Basin Plan is outdated,

4. Instream applications are not compatible with local government comprehensive Land
Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long (ime area residents have pointed out that the waler goes off the.
watershed at a different vate than it did in previous years, Significant events have occurred in
the headwaters that have major impacts on the holding capacity and discharge patterns of the
watershed. An estimated 10,000 acres have heen burned over. An estimated 8,000 acres have
been logged over. An estimated 500- 700 acres have been burned and logged. Fire activity
occurred in 1979 - Stevens Creek Fire and 1988- Monument Rock Fire, Documented logging
activities have occurred since 1979 to present. Also, a major influencing factor has been the

drought.
If the estimated natural flow data is not current, how can the requested average be valid?



RECERYED

FEB - 1 1995

The following are objections to the Report Conclusions: NATER RESUURUES DEF

SALEM, OREGON

1. Data used to set flow levels is outdated. The impact of this application could

devastate the economy of the Burnt River Valley. The instream water rights would stop any
further development of lands, business, or industry in the Valley. It could also have a long term
negative effect on current water rights. In 1994, irrigators using water from the South Fork
Bumt River were allowed only 16% of their sllocated water. Any further reductions would
make it unfeasible to operate the businesses that depend on prior water rights,

2. When was data collected for Minimum flow requirements? Significant events (fire,
logging, and drought) have changed the watershed ecology. ODF&W currently stalk Rainbow
Trout fingerlings in the So. Fork of the Burnt River. All lands below Unity Reservoir are
privately owned. Land owners to my knowledge did not grant ODF&W access to their land.
Therefore, there was no legal way that ODF&W could have obtained accurate or current
information for these applications.

3. Thc scasonal strcam dischargc pattcrns have changed over the past 30 ycars. To basc
Minimum Stream flow recommendations on 1965 and 1966 studies, when approximately 18,000
acres within the headwaters have drastically changed, is not sound management.

The following are objections to the Proposed Certificate Conditions:
1. Again I question the data and methodology used.

2. Who is required to measure the instream flow; who will pay for it? Where does CFS
get measured, at the beginning of the reach or at the end? Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could devastate our current water
rights, by superseding our water rights in the future. It would place the Local ODF&W ina
position that will lead to conflicts over water usage. The local ODF&W could have to measure,
state ODF&W would have to monitor.

The data system will become biased in favor of the State. A private individual could not
produce and present dala at the same level and in the same detail as the State. The
administrative costs will fall to the taxpayers. The burden of the cost of implementing the
instream water rights will be bora by the landowners and irrigators. As a landowner, irrigator,
and a taxpayer I object to these additional known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water rights as
do other applicants.

3. On low water years ditches that reach into the upland sagebrush ground would not
have enough water to provide for livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife and domestic animals. The proposed Ricco and
Hardman Dams could possibly provide needed water but ODF&W is opposing the construction
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of these reservoirs. These applications will also eliminate future water storage opportdndtids. OREGON

4, A condition not listed: Multipurpose facilities have priority over instream flows.

Based on these objections, I request denial of ODF&W's applications: IS 72160, IS 72161, IS

72178, IS 72185, IS 72186, 1S72168, IS 72169.
4 e
Signauue:\%“;w é (§ L

Name: Zigesg 4 op
Date: January 29, 1995
Address: 4409 Frieda Ave,
Klamath Falls, Oregon 979603

¢c. Lundquist
cc. Waldemn
cc. Norris
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Oregon Water Resources Department
Water Rights Section

158 12th Street NE

Salem, Oregon 97310

Re:  Technical Reports for:
70863, 70864, 70870, 71684, 72160, 72161, 72167, 72168, 72169, 72170,
72172, 72178, 72181, 72183, 72185, 72186, 72189, 72190, 72191, 72192 and
72193

ODFW, Instream Applications, Powder River Basin

WaterWatch of Oregon strongly supports the flows requested in the above referenced
Oregon Department of Fish and Wildlife applications. The Powder River and its tributaries
support a variety of instream uses, including providing habitat for fish. It also drains into
the Snake River where the Chinook and Sockeye salmon have been listed under the Federal
Endangered Species Act. Streamflows are critical to the survival of these sensitive fish. By
this letter WaterWatch requests copies of any objections filed on these applications.

In addition, we file the following objections to the water availability analyses in the
technical reports pursuant to OAR 690-77-028:

The Water Availability Analysis is Defective

Instream water rights are a means for the state to achieve equitable allocation of water
and Oregon Statutes place a duty on the state to act in a way that will protect instream flows
needed for fish populations. OAR 690-77-015(2), ORS 496.430, OAR 690-410-070(2)(h).
The agencies administrative rules require the technical reports to contain an evaluation of the
estimated average natural flow (ENAF) available from the proposed source. OAR 690-77-
026(1)(g). The rules also state that the amount of appropriation for out of stream uses is not
a factor in determining the amount protected under the instream water right. OAR 690-77-
015(3).

However, the technical reports state that they contain an:
"evaluation of the estimated average natural flow available from the proposed
source during the time(s) and in the amounts requested in the application . . .

The recommended flows take into consideration planned uses and reasonable

anticipated future demands for water from the source for agricultural and other
uses as required by the standards for public interest review . . ."

WaterWatch of Oregon 921 SW Morrison, Suite 438 Portland, Oregon 97205
phone: (503) 295-4039; fax (503) 227-6847
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Technical reports page 2 (emphasis added). Clearly, this analysis is contrary to the agencies
rules because it takes into account out-of-stream uses. These instream water right application
requests must be evaluated according to the higher ENAF figures.

The technical reports for 70864, 71684, 72164, 72170, 72172, 72178, 72183, 72185,
72186, and 72190 propose to issue instream water rights for the Department’s lower
“average flows" rather than those requested for several months of each year, The flows
requested by ODFW are necessary for the requested beneficial use of water - fish life,
These flows are needed for migration, spawning, egg incubation, fry emergence and juvenile
rearing and for fish passage and habitat maintenance.  There should be no reduction in the
requested flows. ODFW'’s flow requests are either within the ENAF or are needed to
account for high flow events that are needed for fish passage and habitat maintenance
pursuant to OAR 690-77-015(4).

The federal and state Endangered Species acts place an additional burden on the
Commission. Under the state Act, the Commission is required to consult with the Oregon
Department of Fish and Wildlife to ensure that any action taken by the Commission is
consistent with ODFW programs to conserve the species or, if no plan is in place, that the
act will not "reduce the likelihood of the survival of recovery of the threatened species of
endangered species.” ORS 496,182(2). The federal Act prohibits the "taking" of
endangered species, 16 USCA § 1538(a)(1)(B). Taking is defined in Section (3)(18) includes
"harm" as well as killing and capturing. 16 USCA § 1532 (19). The regulatory definition of
"harm" includes "significant habitat modification or degradation where it actually kills or
injures wildlife by significantly impairing essential behavioral patterns, including breeding,
feeding or sheltering." 50 CFR § 17.3. The failure to protect sufficient instream flows for
listed fish clearly causes habitat destruction or modification that can harm the fish. Habitat
destruction or modification that harms fish can rise to the level of an unpermitted taking of a
species under the Federal Endangered Species Act, See Palilia v. Hawaii Department of
Land and Natural Resources, 649 F.Supp. 1070 (D. Hawaii 1986), aff’d, 852 F.2d 1106 (9th
Cir. 1988). In Palilia, the Court found that a state agency action that allowed goats to
destroy the food source of an endangered bird was a habitat alternation that rose to the level
of a take under the Endangered Species Act. Failing to protect streamflows for fish and
continuing to issue water rights which taking water from fish is at least as clear a causal
connection. ODFW instream flow requests should be granted in full.

The proposed conditions are contrary to the public interest,

The technical reports propose to subordinate these instream flow requests to human
consumption or livestock. The technical reports do not provide any support or reasoning
behind its proposal. These uses, while they use small amounts of water individually, have
cumulative adverse effects on streamflows needed for fish.
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As noted above, the state has a duty to protect instream flows needed for public uses
of water. Fish need water to survive., The Powder River system supports a variety of fish
life including chinook, redband trout and bull trout. Moreover, the system is tributary to the
Snake river where populations of Chinook and Sockeye are protected under the Federal
Endangered Species Act. Part of the decline of fish populations can be attributed to low
flows during summer months which impair fish survival by, among other things, raising
water temperatures and decreasing aguatic habitat and trout rearing areas. Low flows in the
winter adversely affect fish habitat in a number of ways, including exposing spawning gravel
and reducing feeding and rearing areas in the river. In addition, water diversions create
problems for fish passage and survival in the basin,

Streamflows are not only critical for fish survival, they help abate water quality
problems. The Department of Environmental Quality (DEQ) has designated segments of the
Powder River as water quality limited. The river is not able to support the designated
beneficial use of water contact. Rivers can not assimilate poliution loadings uniess there is .
sufficient water instream. Thus, streamflow protection is critical to pollution abatement.

These requested flows are necessary to protect severely depressed fish populations
which arelisted under the Federal Endangered Species Act. Listing under the state and
federal endangered species acts is not only a sign of the health of a particular species but also
a warning signal for the health of the human environment,

These proposed conditions are contrary to the public interest in protecting the
resource. The Commission’s statewide policies recognize the importance of maintaining
streamflows and place high priority on protecting streamflows. OAR 690-410-030(1). This
policy directs the state to take action to restore flows in critical areas such as this system.
Id. The public uses of the coastal river system have been impaired. Adoption of these
instream water rights without conditions is just one small step towards restoring this system.

Adoption of these and other instream flows is critical to the health of Oregon’s
watersheds and must be a high priority for Oregon if the state is to develop solutions to the
resource crises that threatens to destroy the livability of Oregon. Instream water rights not
only help to achieve a more equitable allocation of water between instream and out of stream
uses, they also establish management objectives for Oregon’s rivers., WaterWatch supports
the Department’s efforts to finally begin to implement an Act that has been "on the books"
for the past six years. We look forward to the adoption of these instream water rights,

Sinc rel
‘-\

lmber{y Pri stley
Legal/Policy Analyst
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TO INSTREAM WATER RIGHTS
FILED BY

OREGON DEPARTMENT OF FISH AND WILDLIFE

January 28, 1995

The Eastern Oregon Mining Association is located in Baker County
Oregon. Our membership consists of over 300 throughout Oregon, Washington,
ldaho, California and Nevada. Many of the miners have claims they are actively
working or under exploration in Baker County where the Oregon Department of
Fish and Wildiife have filed Instream water rights,

We question the validity of the data collection that is being used as a basis
for the instream rights. Most of the streams that are being targeted are over
appropriated now. The attack on the instream rights will hamper industrial use in
the future. In most cases, during placer,mining the water is used in a non-
consumptive way and the process of mining will release additional water that can
be used by down stream users.

The mining association opposes the instream water right grab on the
streams throughout the state of Oregon, but in particular the streams located in
Baker, Grant and Union Counties. The impact to the small communities of Baker,
Unity and Pine Valley where many of these streams are located could have
adverse affects on the current and future economic well being; could stop future
land development, business and industry that depend on water. Future
reductions could make it unfeasible to operate the business that depend on future
water usage If these water rights are granted. The state should be looking at
ways to construct off stream impoundments to collect water during high spring run
off {o later put back into the streams during the summer and fall when water is
low. Work with the land owners instead of taking future water rights.

We also oppose the fact that Oregon Department of Fish and Wildlife is
allowed to file water rights without being assessed the same fees that are
charged the public at large.

Respectfully Submitted, RECEIVED

M"%ﬁ’ FEB -1 1995

Terry Drever-Gee

President, Eastern Oregon Mining Assoc. WATER RESOURCES DEFT.
Director of Government Affairs, Oregon Independent Miners SALEM, OREGON
Copy:

Representatives Lundquist, Norris, Baum
Senators Walden, G. Smith

Terry Drever Charles E. Chase Lorraine Litteral
Prasident Execuliva Direclor Troasurer
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications I8 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is nol accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, Lo request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODEW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and presenlt data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

ey
Signature _MMQ il

Name : /’Y){'( /’1442/39‘ ﬁ”Oﬁ(/
Date: \JZI/MZQ /62‘4/‘5-‘8?’\
Address: /‘/(‘/C é) &X /3
#?,mfzmdéﬁ‘m VS 7790
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS8 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water xight
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instrxeam flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State,

7. OGranting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it dees not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature ﬁ/%’m@/ﬂ(ﬁ?/
Name : 7)(/ /éx’ﬂ%/ﬂ oL J&(ﬁ’*
pate: LY 025“/495&

Addy ess : )L/(’/ iy /3/’)[ /3
7//{,/4,%444;“/3}/\ OF. /%C)/
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Mr. Michael J. Mattick NATER RESUURUES DEPT.
Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE
Salem OR 97310-0210 '

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to tormally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management,



RECEI, o

FEB - 1 1995
NATER RESOURCGES DER.
8. The basin is currently "over-appropriated" and it does not make sense toSALEM, OREGON
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

7
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WATER Rcowunoed DEPT.
SALEM, OREGON

January 23, 1995

Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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8. The basin is currently "over-appropriated" and it does not make sense to SALEM, OREGON
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature (luggﬂk AN 'a'g Lqm“..cg

Name: _()!gran 1 L,xmuncl
Date: ‘/ZG/‘?S

Address_Po Rox 192 Dunlues ot 91905
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Water Rights Specialist SALEM, OREGON

Oregon Water Resources Department
State of Oregon

Commerce Building
158 12th Street NE
Salem OR 97310-0210

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.



8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature v:/ %ﬁé/
Name: / T 7 gL L/,
Date: L RD P

Address: }9@ P e, 6/ \Z LN E ¢
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Michael J. Mattick JANG 1 1995
Water Rights Specialist WATER RESOURCES DEPT,
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife,

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Tnstream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?
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The following are objections to the Report Conclusions: WAL it Heowuiioes DEPT,
SALEM, OREGON
1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:

1. Tagain question the data and methodology used.

2. Ifthe water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS gef measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. 1t would place the "State ODF&W" in a position that
in time will lead fo conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer 1 object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their insiream water
rights as do other individual applicants.



RECEIVER
JAN 3 1 1995

WATER redourees vkry,
3. Onlow water years ditches that reach into the upland sagebrush ground woilEM, OREGON
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals,
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications wﬂl also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: ;@JM )/Y\G-\_Q_QQ/L/
Name: Depme  Mociiiste.
Date: __ /27/ 95
Address: PO Box 12
UN‘T‘;J’ el qTeeHd

cc: Lundquist
cc: Walden
cc: Norris
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Michael J. Mattick JAN 38 1 1995
Water Rights Specialist WATER hesuunots pep
Oregon Water Resources Department SALEM, OREGONt .
State of Oregon

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, 1S 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

I. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated. '

4. Instream applications are not compatible with local government comprehensive
[Land Use Plan. ‘

5. All'instream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous vears Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over:
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -

present  Also, a major influencing factor has been the drought.
If the estimated natural flow data is not current, how can the requested average be
valid?
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1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated

water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODEF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when

approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
1. Tagain question the data and methodology used.

2. 1f the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individuai it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.
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3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for fivestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's apphcattons listed under subject
at the beginning of this letter,

Signature™ 42, o poc e g J) Jpelles
Namey/ jerme  Moe etk
Date: _/-.27-95
Address: P0 2o 147
U“mf O 41804

cc: Lundquist
cc: Walden
cc: Norris
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Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife. -

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated" and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8 000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?
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The following are objections to the Report Conclusions: SALEM, OREGON

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of fands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their alfocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access

that land. Therefor, there is no way accurate or current information conld have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
1. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it7 Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. 1t would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that -
a private individual it would be very costly and almost impossible for a private individual
to praduce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer T object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants,
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3. Onlow water years ditches that reach into the upland sagebrush ground wotfRFEM, OREGON
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals,
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications wﬂf also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, | request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: /@‘%"ﬂ/ ool
Name: Aireet  Moeer.
Date:  j-27. 945
Address: PO Royx 1471 ,
UNIT;/ OR. 91984

cc: Lundquist
cc: Walden
cc: Noiris
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications 1S 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report foxr the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The
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data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature Cudeta ]77,rﬁiun§}£%&
Name : ﬂﬂ/&fm /V) LCLA/GC,‘L/cfy
Date: /- 2] -~95

Address: Rt. / Beox 4

Howv?i'viten, IR
7:7747’
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Michael J. Mattick SALEM, OREGON

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commexrce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream f£low applications I8 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to reqguest an instream water right

where historic records show that in many years

there is no flow.

4. 'The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The
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data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature Wv%f%ﬂﬂ
Nt éjama S lan g,/ek
Date: ﬁrz/}fz,ﬂV /9759

Address: ﬁ/ﬂ;y%’

Heen 77 129 7321/, Orze,

7707

| —I—r'l_
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource .
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature(iéjcy?o¢a )77¢>LMA;
Name: /)y pe M or)i
Date: JAW - 27 - (F7 4
Address: f4C. Z St - I /S
/Awe}nxd,(c%? 2053 7
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a watexr right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management .,

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature _ifmﬁpnﬁj 7?7Jrgi%ﬁ§égi¢3
- ,

Name: Hele s Ladj/ey
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Address: Houdi ) ey 3
%Mty?ﬂ D, G7907

e f . 2
\-,J o At M’ > /VVM’&,;/, P I S oI B R '
T30 e /l/JQL{/ 'M/Va,{j;/ f@ T AAA—A_d) ./4‘/&':»!4/7;14""‘3’t“:’b s t:"{ A St
a/r /G?P(,f’, /{/45»{/{»(—2}\/ /bz,-i/gp e @ .-(-M./}f.‘l.b ZJ &.M@A&L v ((fo A A ,/J/{,.L,.,/t/(/l//ﬁfl(/!/
¥l /4,.,4,:9.')1)\, &/I/L/:P qu- AN 4/1/\.){‘_ /@A.M-r_/mxt-/rm»/x--g ,(/\-t,-u? 2644:(/)\/1?‘ P]LCI-A'“ & s
hg— A,L/x/t/\.l/vu\/{uu\/ /QW;,‘«&M{-} bk s AR AP WU‘L& A AL O t -
6. feanr 2;L4h44ba; ot et W sl ;§A«viﬁﬁ D (79i‘h*1”
l . . et
/m S R 4 S R e 2 P‘L'JLQJ AAI— ﬁ/i!.fz, AAS gy A /Q‘i’}"’f/{’k” - "}’} Aoy at
LA A, Ak, AZRA/ﬁ4k~&L; Ao Hnsregan 3#/0/U“L¢/ R
- ( A
/(/“V‘L/ /{:—/};,,Jb }‘ﬂ;&f /L?:k/"e/l/‘/ Lﬂ-é:d - ﬁf’i—"b‘""‘A’4" 7 Ci 2. 7 e ) .=,J—‘ ¥

7&2@/&/«&/ T -(_’-;)/j ﬂ/wcd»(,p a



Michael J. Mattick SALEJ““““&DUEPI
Water Rights Specialist » OREGoy ~

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS8 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object Lo the Technical Review Report for the
Oregon Department of Fish and Wildlife applications fLor the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, Lo request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become blased in favor of the
State.

7. Granting an application such as this without
full publiec understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8, The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODIPW be rejected.

Sincerely,

Name:

Date: ,
Address;: /ef}' Zfajif,/wg
Hasidinglie, 00092977
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Michael J. Mattick
Watexr Rights Specialist
Oregon Water Resources Department
State of Oregon
Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature C%Qj:é&g \&)C}‘QLLA_
Name: _Ded |, Dcwl A
Date: /J— QL -98

0t |
&%%,97%7
)

Address:
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January 26, 1995

Mr. Michael Mattick

Water Rights Specialist

Oregon Water Resources Department
Commerce Building

158 Twelfth Street NE

Salem, OR 97310-0210

RE: Technical Reports for Instream Water Rights
Burnt River Application File Nos.: 72160, 72161, 72168,
72169, 72178, 72185, 72186

Dear Mr. Mattick:

After reviewing the technical reports for the above named
applications, Baker County wishes to register objections to the
reports. The objections are organized by their location on the
Burnt River. They are presented in full in this document to show
the interrelationships among the various applications.

Applications Nos.: 72160, 72161, 72178

There are no calculations or information in the technical reports
to show how the Water Resources Department estimated the average
natural flow for the reaches described in #72160 and #72178. The
technical report should show how the flows are calculated, as
there are no gages on these reaches.’

The applicant should supply information on the means and location
for measuring the instream water right; the strategy and
responsibility for monitoring flows for the instream right and
provisions needed to managing the water right to protect the
public uses, as requested by OAR 690-77-020, so the County can
better examine the benefits of the application in relation to the
costs to the public.

At the very least, the technical report should condition the
approval for certification so that the instream right shall not

'"Information regarding the number and location of gaging
stations is from the Baker County Watermaster’s Office.

a:\ccourt\burntriv.com : Page 1
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have priority over rights to use the water for storage in SALEM ORE PT,
addition to human or livestock consumption. The Oregon ' GOn

Department of Agriculture is sponsoring an application for a
reservation of water for storage purposes on the streams named in
these applications. A report by the U.S, bepartment of the
Interior, Bureau of Reclamation on the project, dated July 1971,
concluded that the Hardman Dam project "would have a beneficial
effect on the basin fishery resource. The proposed
Hardman...Reservoir would provide favorable habitat to support a
trout population equal to or greater than that existing in the

natural stream habitat to be inundated...." (Burnt River
Project, Oregon, Dark Canyon Division, Wrap up Report, July 1971,
U.S. Department of the Interior, Bureau of Reclamation). By

conditioning the application, potential conflicts between the
instream rights and the storage application can be reduced.

This request for a condition is supported by OAR 690-77-015,
which states "The development of environmentally sound
multipurpose storage projects that will provide instream water
uses along with other beneficial uses shall be supported.®

Application No, 72168

Baker County questions the basis for determining the average flow
on this reach. According to information from the Water Resources
Data for Oregon, Part 1, Surface Water Records (U.S. Department
of the Interior, Geological Survey, 1966), the actual flow in
these reaches is below those calculated by the Water Resources
Department from April through September. Information from a USGS

gaging station at the same location in 1993 records even lower
levels.

Anecdotal information suggests that the natural stream flow is
far below that calculated by the department, as the Burnt River
tended to pool or dry up during the summer months prior to the
installation of the Unity Dam. (Photo submitted by Richard
Cartwright, c. 1933, showing Burnt River at Twp. 14, Rng. 44,
Sec, 22).

It should be noted that this application requests an instream
flow for a reach that exceeds 30 miles. The flow rate allowed
would be applicable to the entire reach requested. It is neither
practical nor reasonable to approve the same flow rates for the
entire reach given the length of the reach applied for, the water
available in the stream and the additional tributaries that flow
into the stream within the reach. (OAR 690-77-015(6); OAR 635-
40-015(11).)

This reach has a gaging station at the point of beginning, and
north of Huntington, Oregon. The application or technical report
should determine which gaging station should be used to determine

a:\ccourt\burntriv. com : Page 2
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Application No. 72169

This reach has a gaging station at the point of beginning at
Unity Dam, River Mile 77.1, and at the end of the reach at USGS
Gage 13274200 at River Mile 41.5. The application or technical
report should determine which gaging station should be used to
determine the flow calculations.

Application No. 72185

There are no calculations or information in the technical report
to show how the Water Resources Department estimated the average
natural flow for the reach described in this application. The
technical report should show how the flows are calculated, as
there is no gage on this reach.

To be consistent with average measured flows, the flows listed

for June under the Proposed Permit Conditions should be changed
from 20 (1st 1/2) and 15 (2nd 1/2) to 12.1 cfs.

Application No. 72186

In 1938, the Burnt River Irrigation District passed a resolution
which indicated that the water above the Unlty Dam was severely
over appropriated (Resolution of the Burnt River Irrigation
District, dated March 12, 1938). At that time the District
determlned that it would be in the best interest of the people of
Baker County to deny future permits. While the intent was to
limit out of stream uses, the extent of over appropriation (legal
water rights total more than three times the average annual
yleld ) has an effect on the efficacy of an in-stream water right
in this case.

A letter from Tom Sheehy of Wallowa, Oregon, attached, indicates
that the estimated flow for this reach is excessive. Mr. Sheehy
lived on a ranch located at approximately Twp. 11, Rng. 37, Sec.
31.

Finally, this application has a gaging station in the middle of
the described reach. The application or technical report should
indicate whether that gaging station will be used to determine

2According to the 1967 Powder River Basin Plan, legal water
rights cover 294,000 acre feet, while a Water Availability Study
sponsored by Oregon Department of Agriculture indicates an
average annual yield of 94,000 acre feet.

a:\ccourti\burntriv.com Page 3
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the flow calculations. N%TERREbUU”th
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SUMMARY :

As a whole, Baker County is concerned about the precedential
effect of establishing instream water rights based on theoretical
modelling, when the "on the ground" conditions indicate extreme
over appropriation. We ask that the optional provisions of OAR
690-77-020(5) be a requirement on applications for in-stream
water rights in the county.

We ask to be included as a party to any contested case hearing
which may arise out of any and all of these applications.

Sincerely,

For the Baker County Court
N~

N

Truscott Irby
Commissioner

TI:ALC:a5:\ccourt\burntriv.com
Attachments — Seo
cc: G. Walden
L. Lundgquist
File

File 72160

a:\ccourt\burntriv.com Page 4
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WATER icoourues UEPT.
SALEM, OREGON

Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications 18 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by O0ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The
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data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature 'f?@f//f(/ P %/,D;DJ%

Name : m&_ﬂw

Date: \~;2:\—CX¢:“

Address: V \

4
CeCisy
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Hereford, Oregon 97837
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

e

-—_~:’;r". o
L gl

—
220,

Ly
i A

Katherine Nelson
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Nelson C—C Ranches, Inc. JAN5311995
Hereford, Oregon 97837 SALEQ SREEBEEPP
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the_river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,
[ /1 ~
//(’[/J,(v ) /{({’ T g / pran .

Nelson C C Ranches, Inc.
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS8 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, Lo request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODIFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State.

7. OGranting an application such as this without
full public understanding and accepltance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature

Name: ,ﬂ\“‘ U}\C,\ O\ PP@A{%
Date: \*'ED<\-CX§§
Address: (AR \J(‘L\\QL} Qﬂn(k

5
mg%@
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Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, Lo request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery,

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODIF'W be rejected.

Sincerely,

signature @A%J/@W

Name : /2/9_/1,4’&/ /&‘4‘0/9/22
Date: 1/ '2’6// 79/

Address: _ /0 é;@pajﬁgaA/
ottt w8 RETI927
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Michael J. Mattick SALEM. DRcGON

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and ouxr community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODEFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature
emanes QMCL‘CL—G}QS_LS‘Qr
pate: /=45 -5

adress: PO PRox 169 - /0 EPJadise n

gﬂ?njﬁﬂqa7éﬁ1{(i)rﬁlz
a Firez
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Michael J. Mattick
Water Rights Specialist
Oreqgon Water Resources Department
State of Oregon
Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder undexr Oregon law, I wish to
formally object to the Technical Review Reporlt for the
instream flow applications IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream f£low to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State.

7. CGranting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

smnature@%@ég@

Name :_j@/{ | T—:S/ﬂ}{f“

Date: = P56 5%

Puy (alley Lanc A
HL@::@@TZDLQ Wil

Address:
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Nelson C—C Ranches, Inc.

P.O. Box 187 JAN 3 1 1995
Hereford, Oregon 97837 NATER RESuuRLES DEPT,
(503)446-3474 SALEM, OREGON

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

s
;%;“Jj%/7 (?42}41/

Kent Nelson
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Nelson C—C Ranches, Inc . WATERRSUURLES DEPT,
P.O. Box 187 SALEM, OREGON

Hereford, Oregon 97837
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

(Ereita 8 el

Anita Nelson
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Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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8. The basin is currently "over-appropriated" and it does not make sense to SALEM, OREGON
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature {4 2,',QQ!M‘ “g gﬁimmbﬂws
Name: Willian T Z '.Vimuws

Date: | ~2.5-958
Address: 2D Box (72 Juchee Bre $7725
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Oregon Water Resources Department
State of Oregon

Commerce Building
158 12th Street NE
Salem OR 97310-0210 '

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.



8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature Qm/,ég_ dz//zfm,/%?

Name: AnN1A /‘//"RK

Date: JAnN .;L7]/?‘/5

Address_ P o Box [(9
DUrRkee OR
97905-0169
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BEFORE THE WATER RBBOURCES COMNISSION OF QREGON

In the Matter of

Inetream Water Rights,
Applications No.'s 72160,
72161, 72162, 72168, 72169,
72177, 72178, 73185, and
72186, being all those
applications filed by the
OREGON DEPARTMENT OF FISH
AND WILDLIFE ON THE BURNT
RIVER SYSTEM.

PETITION OF BURNT RIVER
IRRTIGATION DISTRICT FOR
PUBLIC HEARING, UNDER
ORS 537.343

Bt Rl St S S S i

The BURNT RIVER IRRIGATION DISTRICT respeotfully patitions

the commission for a publie hearing pursuant to ORS 537,343

rogardaing tha abeve instycom water righis applicstione filed by
the Oragon Dapartmont of Fleh and Wildlifeo and represents as
follows in support of this patitian:

1.  The Burnt Rivar Irrigation District has previously
regueoted the Water Resources Commission to establish &
racorvation for unapproprianted water from the Svuth Fork of the
Burnt Niver pursuant te OAR 6R0-77~2300, for the reapone® which are
stated in said reaservation reqgquest which im specifically
incorporated herein. Thu vumbined rulspunlny una contested case
prasasdinge puvanant bo OAD $80-%¥Y=n0¢ hnve boen ventinued by the

Danartmant nandinag neaatiatione batwaan {ha NDictriat. the Hvrennn



p1/39/1995 21:03 5034463365 SHOULLENBERGER PAGE 856

Depoartment of p'ish and Wildlife, ond other interested parties.
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instream water rights applicationa in the Burnt River Bystem
pending the conduct of the forageing ncyotiations.

2, Agriculturae, and particularly irrigated agriculture, lis

rage 1 - PETITION
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the dominant land use along Lhe Burnt River Bystem. The BRaker
County Comprehensive Plan recognizes tha predominance of
agriculture within the area. Tha instraam water righte as
rogquested may precliude planned agricultural uses which have a
reasonable chance of being developed and which would provide a
greater benefit to the public from the use of the unappropriataed
water available.

3. Un@er its reservation request referred to above, the
District is contemplating ohe or more wultipurpose storage
projects which may be a source, in part, of future instrean
flows. A public hsaring would allow evidence to be presanted and
considered whether instream flows can or should be sntinfied in
part from future storage projecte verses natural flows.

4. Existing water rights may be impaired due to the unique
delivery system for most agrioculture in the Purnt River System.
Most irrigated lands are alony side the river and the irrigatora
withdraw directly from the river. Any unused irrigation waters
return {mmediately to the system and are ueed by downstroam
irrigatora. Management of the reguested instream flows would he
very difficult if not impossibla and may very well isipaiyr the
righte of the irrigators who currantly have rights aleong the
system,

B, petitioner is aware that the Northwest Power Planning

council is currently considering establishment of certain

fisheries policies which way or nay not require different flows

Page 2 - PETITION
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in those tributariet which ssrve ths Snake and Columbia Rivers
than those rlows which are being reguested hexe. The pending

applicatione eshould he coordinated and ho consistent with the

fisherles policies established by the Northwest Power Planning
Council.

6. A hearing is further requested to detarmine whether the
amounta applied for are thoee reasonably necessary to support the
public uses raconmended and do not exceed tho optimated average
natural stream flows.

Potitioner requasts that the Director commence the
negotiations process under OAR 690-77-030(3).

DATED: April 6, 1992,

Respectfully Submittaed:
BURNT RIVSR IRRIGATIOR DIESTRICT

BY( %W
" BEN LOMBARD, ., OBB $65069

Attorney

b

Page 3 - PETITION
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SHOLLENBERGER FARMS

VOICEFAX ORGANICAILY GROWN
(503) 446-1365 PO BOX 3 1 POTATOES, HAY & GRAINS
UNITY, OR 97884
SERVING AGRICULTURE IN HARMONY WITH THE ENVIRONMENT
January 27 1995
Oregon Water Resources Department
Michael J, Mattick
Commerce Building
1568 12th Street NE

Salem OR 97310-8130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

I hereby submit the following objection to the above mentioned appiications for Instream water
rights filed by the Oregon Department of Fish & Wikitfe (ODFW). | assert that the technical reviews
by the Water Resources Department (WRD) ate defective and there are elements of the watex
rights as approved that may lmpak or be detimental to the public interest, based on the facts and
Issues set forth below. The applicants have requested flows that exceed the level of flow
necessary to support the uses applled for (ORS 537.336 and 0AR 690-77-015 (9), For the reasons
set out herein. the appiication should be rejected or retumed to the applicants for the curing of
defects,

1. The flow levels approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD Is supposed to
follow when determining instream water rights: the "quantity of water necessary to support those
publc uses”. | assert that this standard means the minimum quantity necessary to support the
publc use. The technical review does not address the quantity of water or flow levels necessary
to support the uses applied for. A review of the WRD file shows that no such analysis has
occuited. The only review undertaken by the WRD was a check to see If the requested flows are
less than the average estimate natural flow ("EANF”; OAR 690-77-015 (4) ).

The Burnit River watershed has changed dramatically due to USFS logging prescriptions, and four
catastrophic fires In the basin. This in turn has changed the quantity of water released throughout
the watershed and the timing of release, Curent evaluation controls administrated by WRD need
to be updated to account for the change in watershed during the last 20 years. Water avallability
analysls model Is not current with the basin and sub-basin changes as desciibed above.

2. Anlintegral part of the technical review by the WRD Is the analysls of the appication and
supporting data. OAR 690-77-015 also requires an application to Include at a minimum "description
of the technical data and methods used to determine the requested amounts;”

ODFW's appication under 5. states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to determine the requested flows was the "Oregon Method™.)
No analysis of supporting data, or the lack thereof, appears In the WRD file for the application, The
technical review Is defective In that the WRD did not evaluate "whether the level of Instream flow
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Plan. (Taken from Page A-2 Dark Canyon Division Bumt River Project, Oregon Wrap-up Report July
1971)

5. There ara no cakculations or information in the WRD file to show what ratios or models were
used or how adlustments were made to determine the 50% exceedance flows, and there Is also
no information In the technical review to show the type of statistics used. The EANF caiculations
are defective, resuling In high EANF levels and thus aflowing excessive recommended flows by the
WRD. The model used to calculate EANF showld be reviewed and revised to properly sat EANF
figures.

Updatng the mode! of the Bumt River s needed to reflect the latge changes In the watershed
which have occumed during the last 20 years. Also there Is 3 conficting Information on stream
flows dependng on the source as mentioned In the last paragraph.

6. A condiion shouid be added to the instreamn water right that the right shall not have priordty over
multipivpose storage faclkites and water.

This objection Is filed in accordance with OAR 690.77-028. The lssues ratsed should be considered
as part of a comested case hearing. The above WAD technical reiews are Inadequate and
defective and have fafled to follow applicable rules. A thorough review of the applications are
necassary to determine the flow levels necessary to support the publkc uses appiled for.

For the reasons set forth above, the objector asserts that the applications are defective and should
be retuned to the appkcants, The flow levels requiested are excessive and not hecessary to
support the public uses proposed. Flow levels set at the rates proposed will interfere with future
maximum economic development. Excessive flow rates for Instream water rights represant a
wasteful and unreasonable use of the water involved (ORS  537.170).

Keith Sholkenberger

P.0, Box 3t %

Unfty OR 97684
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Jamuary 27 1895

Oregon Water Resources Department
Michael J. Mattick

Commerce Bulidng

158 12th Street NE

Salem OR 97310-8120

BE Techrical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

1 hereby submit the following objection on behalf of Bumt River laigation District to the above
mentioned appicatons for instream warer fights fled by the Oregon Department of Fish & Wikdife
(ODFW). 1 assert that the technical reviews by the Water Resources Department {WRD) ate
defective and there are elements of the water rights as approved that may impalr or be
detrimental to the public interest, based on the facts and Issues set forth beiow. The applicants
have requested flows that exceed the level of flow necessaty to support the uses applted for [ ORS
637.336 and OAR 690-77-015 (9}, For the reasons set out herein, the application should be rejected
or returned to the applicants for the curing of defects.

1. The flow leveis approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD s supposed to
foliow when determining Instream water rights: the “quantity of water necessary to support those
public uses™. | assent that this standard means the minimum quantity necessary to support the
public use. The technical review does not address the quantity of water of flow levels necessaty
to support the uses appled for. A review of the WRD flle shows that no such analysls has
occurred. The only review undertaken by the WRD was a check to see If the requested flows are
less than the average estimate natural flow {"EANF™; OAR 690-77-015 (4} ).

The Busme River watershed has changed dramatically due to USFS logging presaiptions, and four
catectrophic firee in the baaln. Thic In tum has changed tha quantity of water releaced throughout
the watershed and the tming of release. Current evaiuation conrols administrated by WRD need
to be updated to account for the change in watershed dudng the last 20 years. Water avaflabifty
analysls model Is not current with the basin and sub-basin changes as descrbed above,

2. Anintegral pant of the technical review by the WRD Is the analysis of the application and
supporting data. OAR 690-77-015 also requires an application to inchude at a minimum "description
of the technical data and methods used to detenmine the requested amounts;”

ODFW's application under 5, states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to determine the requested flows was the "Oregon Method™.)
No analysis of suppordng data, or the lack thereof, appears in the WRD fiie for the application. The
technical review Is defective In that the WRD did not evaluate "whether the level of Instream flow
reqquested Is based on the methods for determination of Instream flow needs as diected by statute
and approved by the administrative rules of the appcant agency.” {OAR 690-77-026 {1} (h} ).
QDFW does not have specific flles for thelr Instream water right applcations. The original data
supporting the Basin Investigation has apparently been lost or destroyed. Such InformationIs
essential to understand and evaluate the requested flows and assess thelr accuracy.

{
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5. There are no calculations of information In the WRD file to shaw what ratios or models were
used or how adjustments were Imiade to determine the 50% exceadance flows, and there Is also
no Information in the technical review to show the type of statistics used. The EANF calculations
are defective, resulting In high EANF levets and thus allowing excessive recommended flows by the
WRE. ﬁmnmdetusandaicuiateEANFshmﬂdbemﬁewedandmv!sedmprwwM
figures.

Updating the model of the Bumnt River s needed to reflect the large changes In the watershed
which have occured duning the last 20 years. Also thera Is a conflcting information on stream
flows depending on the source as mentioned In the last paragraph.

6. A condition should be added to the Instream water right that the right shall not have prority over
multipurpose storage faciftfes and water.

The Burm River inigation District presents it objections along with and In additon to the Baker
Courtty Court letter of objecton dated Januaty 26, 1995

This oblection Is flled In accordance with OAR 690-77-028, The Issues raised should be considered

as part of a contested case hearing. The ahove WRD technical reviews are inadequate and

defectve and have falled to follow applicable rules. A thorough review of the applications are

necessary to determine the flow levels necessaty to support the public usas appied for,

For the reasons set forth above, the objector asserts that the applications are defective and should

be retumed to the applicants. The flow levels requested ate excessive and not necessary to

support the public uses proposed. Flow levels set at the rates proposed will Interfere with future
maximum economic development. Excessive flow rates for Instream water dghts represent a -
wasteful and urweasonable use of the water lnvolved (ORS  537.170),

The Bumt River Inlgadon District stands on it petition to the WRD for a contested casa hearing
dated Apd] 6 1892. The distiict re-emphasises the objections In the petition. {see attached}

Keith Sholanberper

“Dector Unit 1
P.0. Box 31
Unity OR 976884
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State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

I am writing this letter in reference to the Burnt River and its status
regarding stream flow and the migration of native fish, before the
building of the Unity Dam.

I am Arthur Trimble, an 85 year old rancher, who has lived and ranched all
my life in the Burnt River area; in fact, my Century Farm is located in
Hereford primarily along the banks of the Burnt River.

Prior to the building of the Unity Dam, Burnt River would completely dry up
in the summer time (June 15-October 1). There was no fish or fishing through
the Burnt River Valley (Hereford Area). Due to this dried up condition the
fish that migrated in the spring died in the pot holes and stagnant water.

Now there are no native fish left above the reservoir specifically because
the Game Commission on 3 different occasions, that I can remember in a 15
year time span, poisioned the reservoir and its tributaries to kill all
the native fish, so they could plant the type of fish they desired.

It appears to me it is ridiculous to be arguing over water that isn™t
available and secondly arguing about native fish that no longer exist in
the river due to the work of the Game Commission.

Sincerely,

oS e

Arthur J, Trimble
Retired Rancher, .



Burnt River Irrigation District
Baker County. Oregon '
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OBJECTIONS TO TECHNICAL REVIEWS -~ ODFW IWR APPLICATIONS

BURNT RIVER IRRTIGATION DISTRICT’S OBJECTIONS TO TECHNICAL REVIEW:
Application numbers 72168, 72169, 72185, 72186, 72160, and 72161.

Submitted: January 25, 1935

Burnt River Irrigation District objects to the technical review on
the main stem of the Burnt River, application numbers 72168 and
72169.

ODFW has used faulty streamflow data in their application. You
will find included with our protest streamflow data compiled by the
Bureau of Reclamation over a 36-year period. The data is both
before and after construction of Unity Dam. We feel it is a far
more accurate record of actual streamflow than what ODFW used. As
you will see, there is almost no natural flow in the months of
July, August, and September, with June and October also being short
of water in a lot of years.

Burnt River has been my home for 55 years and I am a third
generation operator on our ranch. My dad often told me of having
to go up the valley tearing out beaver dams, so they could get
stock water down the river in late summer and fall. That was prior
to the construction of Unity Damn.

We are also enclosing page 25 from the Burnt River Project, Oregon,
Wrap-up Report, 1971, Bureau of Reclamation. That portion of the
report shows that ODFW had determined 25 cfs April 1 to June 30 and
10 cfs the rest of the year were sufficient for fishery needs in
the reach through the lower part of Burnt River Canyon.

We further object to the fact that ODFW made no study to determine
if there were indeed any rainbow trout in the reaches filed on.
River miles 76 to 49 and 31 to Brownlee pool are almost exclusively
private property. At no time did ODFW ask or were they granted
permission to make any study on those river miles. There are no
rainbow trout in the majority of that reach nor has there
historically been.
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We also object to the filing on the North Fork of BufAfERiverirues Lipy,
application numbers 72185 and 72186, . SALEM, OREGOpN

Again we would challenge ODFW’s streamflow data. Also, we would
point out from the minutes of Burnt River Irrigation District,
dated March 12, 1938, that the waters of the North Fork are over
appropriated. Therefore, no further right should be granted. A
copy of the above mentioned minutes are enclosed. -

We also object to the filing of the South Fork of Burnt River,
applications numbers 72160 and 72161.

Our objections are the same as on the North Fork. We cannot see
how an additional right can be issued on an over-appropriated
stream. However, if that is possible, it seems it would be an
unnecessary expense to the County Water Master’s office to have to
measure those flows in the South Fork filing as they are all above
Burnt River Irrigation District’s first diversion point and there
is nothing to be gained by these filings.

We would again point out the study in Burnt River Project, Wrap-up
Report, page 25 (enclosed). In this study ODFW acknowledges that
an 1,850 acre foot minimum storage pool at the Hardman Site would
be more desirable than an instream fishery.

We feel that as long as ODFW is contesting our reservation request
on the South Fork, they should not be granted any instream rights
on the Burnt River. '

In talking with the directors of the other irrigation districts and
ditch companies in the county, it has become apparent that ODFW’s
technical reviews were similarly botched or fraudulently done
throughout Baker County. We feel very strongly that ODFW should be
held to the same degree of accuracy that we as irrigation districts
or individuals are held.

We request all of ODFW’s technical reviews be returned to ODFW for
correction and that ODFW be held to the same standards to which we
are held. We also request an opportunity to enter further protest
when we have had an opportunity to review the material requested
earlier by Director Keith Schollenberger.

2{>vﬂ~M-ﬁ;L%%£2

Lynhn R. Shumway, Chaiyman
Burnt River Irrigation District

¢ Senator Greqg Walden
Representative Lynn Lundquist
Representative Chuck Morris
Oregon Water Resource Congress
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APPEND IX A-1
TABLE 1
HISTORICAL (REGULATED) FLOWS AT HUNI INGTON
BURNT RIVER BASIN, OGREGON
(cfs)

Yoear Oct., Nov. Dec. Jan. Feb, March April May June July Aug., Sept. Average
1927-26 61.8 94,8 107,4 94.0 186.,5 264,0 623,9 242.,8 59,3 3.3 2.6 0.0 1443
-29 13,0 43.7 52,0 52,0 69.6 231,00 206.7 99.2 52,1 6.5 1.6 3.4 69.2
1929-30 11,4 15.) 73,1 53.6 96.5 143,2 43,7 13,0 10.1 1.6 0,0 0.0 39.9
3l 1.6 11.8 43,9 39,6 48.2 110.7 191.% 8.1 6.7 1.6 0,0 0.0 18.4

32 0,0 1.4 19.5 35.8 48,2 299,2 719.3 291.0 50.4 3.3 0.0 0.0 122.5

i3 5.6 39.4 29,1 35.8 32.0 16,1 485.4 2350.4 70,7 2.6 0.6 4.0 95.1

34 13.3 34,6 58,2 80,5 | 85.8 96,1 55.5 13.0 9,6 0.0 0.0 4,0 37.4
1934-35 13,3 16.1 33.5 47,0 49,1 127.,5 342.0 4.1 9.6 0,0 0.¢ 1.7 59.3
=36 20,2 23.2 22.4 3J1.2 41,8 102,8 651.8 83.4 28,8 0.6° 0.0 4,0 83.6
-37 9.0 23.2 26,8 20,2 34,3 98,5 268.0 100.2 30,6 0,0 6.0 8.7 51.5%
k.38 50.3 68,2 193.8 120.,3 106,5 174.,3 1224,2 266,4 38,5 2B,1 41,8 48,7 196.0
-39 46.6 6.1 35,0 23,4 21,4 166.6 528.2 142.6 82.0 44,1 4B,6  48.7 102,40
1939-40 66.0 48,2 38,8 31,1 21,4 159,0 552.1 163.6 90,3 37,2 56.6 37.0 108, 4
“41 35.0 40.2 38,8 38,9 123.4 414,0 424.2 200,5 131,1 56.6 38,8 239.3 133.5

42 178.0 116.2 178.6 174.3 153,2 244,0 952,0 276.9 158.4 72,5 56.6 100.6 21,2

=43 73.6 48,2 93,0 151.0 293.4 461.0 1488.3 369.1 240.0 79.4 73,7 133.5 290.2

1A 83.4 144,3 162.6 35,0 25,7 23,4 56.1 142,6 41.2 51.7 56.6 88.8 7.1
1944-45 38.9 100.2 31.1 23.4 25,7 131,7 &24.2 189.9 190.9 48,6 72,5 95.9 114,
-46° 110.6 42,0 35,8 45.5 146.4 432.5 1062,2 265.0 181,6 65.0 80,5 119.4 214,17

47 120.3 7.3 113,99 191.9 121.4 47.8 463.,9 214.6 166.5 59.4 61.8 119.4 146.2

-48 68.2 47.1 126.9 133.4 71,5 65,0 642.0 461.8 342.9 71,2 68.3 118.8 i86.8

=49 14,5 87,4 87.9 133,4 164.4 426,0 843,7 292,7 16B.1 58,5 75.2 131.5 223.13
i949-50 203,2 31,1 97,6 97.6 107.,2 1le4,2 596.7 256.9 .1BL.5 65.0 65.0 124.4 173.9
-51 152,9 114,3 133.4 B87.9 1l4.4 365,9 966.4 224.4 146,3 52,8 68.3 95.8 209.7

=52 110.6 94,2 96,0 104,1 136.4 286,2 1347.9 190.2 198.3 87.0 73.1 119.4 235.2

=53 169.0 82,4 91,1 97.6 117.9 242,33 571,55 416,3 510.,9 82,1 81.3 126.9 215.5%

-54 242,3 174.8 130,2 95,0 71,5 1.8 215,1 185.4 1059 50.4 71.5_ 124.4 127.6
1954-55 185.4 100.9 79.7 84.6 50,0 27.6 20,0 117.1 161.3 3%,B 621 6.7 76.4
~56 29,3 30.3 29.3 178.9 228.5 614.6 1270.6 422.8 198,323 70,7 81.3 85.7 269._

-57 76.4 67,2 65,1 50.4 232,06 315.5 539.5 382.1 163,0 84,5 58.5 95.5 173.5

-38 63.4 70.6 86,3 97.5 368,0 422,8 897.5 765.9 270.6 120,4 99.2 111.0 280.C

-59 82.9 79.0 110,6 92,7 80.4 78.0 225.2 91,0 53.8 55,3 42,3 87.4 89.8
1959-60 170.4 120,2 65,9 42,8 47.0 6€5.9 480.2 208.4 190,9 71,4 60,0 62.9 132.0
-61 62,2 36,1 8.8 42.8 34,1 38,8 120.2 226.8 178,2 60,0 56.6 3.6 73,6

-62 29.3 28,6 27,6 27.6 32.2 65,0 453.8 221.1 75.6 56,9 55.3 47.1 93,2

-63 71.5 55.5 53.6 34.1 232,1 215.1 1771.3 9.1 656.6 63.4 12.3 99.6

SOURCE: U. S, Bureau of Reclamation
“Unity Reservoir in operation.

71.5
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APPENDIX Ae2
TABLE 2
NATURAL FLOW AT HUNTINGTON (ADJUSTED FOR REGULATION)
BURNT RIVER BASIN, OREGON
(cfs)

Year Oct Nov. Dec. Jan, Feb, March April May June July _Aug, Sept. Avel.iue
1927-28 61,8 94,8 107.3 94.0 186,7 263.8 623.8 242,8 59,3 3.3 N 0.0 Lad. 3
-29 13,0 43,7 5%2,0 52,0 69.6 230,8 206.8 99.2 52.1 6.5 l.b 3.3 by,
1929~30 1.4 35,3 73,1 53.6  96.4 143.2 43,7 13,0 10,1 1.6 6.c 0.0 39.y
«31 1.6 11.8 43.9 39,0 48,2 110.6 191.7 8.1 6.7 1.6 0.0 0.0 8.5
=32 0.0 3.4 19.5 35,8 48.2 299.2 719.3 2%1.1 50.4 3.3 0.0 0.0 122.5
=13 5.6 39,3 29,1 15.8 32.0 76.1 485.,4 350.4 70,7 2.6 0.6 3.9 95.1
=34 13.3 34,6 58.2 80.5 85.9 96.0 55.5 13.0 9.6 0.0 0.0 3.9 37.5
1934-35 13,3 i6.1 33,5 47,0 49,1 127.5 342.0 4.1 9.6 0.0 0.0 1.6 59.3
~36 20,2 23.2 22,4 31.2 41.8 102.8 651.8 83.4 28.8 0.6 0.0 3.9 83.6
-37 9.0 23.2 26,8 20.2 34,3 98,4 268.1 100.2 30.6 0.0 0.0 8.4 51.5
# =38 50.4 68.2 193,7 120.2 106,4 174,3 1239,8 260,5 20,7 0.0 0.0 0.0 185.4
-39 59.2 76.¢ 67.8 46.8 52,2 316.0 603.0 82.9 18,6 0.0 0.0 9.3 116,38
1939-40 52.3  57.5 51.4 46,3 91,6 374.1 552.1 89,8 10,1 0.0 0.0 2.8 1u,
=41 72.7 66.9 66,2 63,3 127.2 541.5 504.7 193,0 108.4 0.0 6.0 35.6 148.3
Ly 138.4 117.3 181.4 173.2 153.3 292.4% 1117.3 291,88 104.1 G.0 0.0 36.4  21b6.5
=43 74,7 69,3 106,2 150.2 260.7 534.2 1709.1 367.6 184,86 0.0 0.0 42.4  289.8
-44 93.4 134, 133,8 58.7 58.6 105.6 161.8 105.,8 29,4 0.0 0.0 36,4 76.6
194445 57.7 46,0 75,0 54,3 48,2 158.0 543.,7 257.4 109.8 0.0 0.0 22.6 122.5
-46 100,4 75.3 80,9 B86.3 153.6 483.9 1188.4 288.2 95,8 0.3 0.0 58,8 216,7
=47 122,8 108.4 170.2 162.5 189.3 247.,5 482,2 139.6 82,4 0.0 g.0 461 145.2
-48 80.2 79.5 131.9 149.5 123.4 138.6 761.3 551.2 327.7 0.0 0,0 73.1 200.9
-49 168.8  117.4 112.6 136.5 163.1 499.0 1019.3 298.6 74,1 0.0 6.0 56,8 20,0
1949-50 176.9 138.7 106.6 110.4 124.0 212.,2 839.2 308.6 122.4 0.0 0.0 50,3 181.9
=51 144,3 126,8 154,0 117.1 178,0 402,11 1ll2.6 225.8 62.4 0.0 0.0 24.0 211.2
-52 102,8 108.0 1li6.3 118.3 139.0 303.2 1514.1 2308.8 121.9 0.0 0.0 357.5 239.4
=33 141.7 92,6 107,4 141.9 170,0 341.8 746,9 413,2 486.7 0.0 0.0 38.8 222.7
1) 174.9 171,2 139,7 118.8 161,6 174,0 380,6 110,3 72,1 6.0 0.0 47.5 128.6
1554-55 44,4 112,8 87,7 84.6 60,7 47,0 146.6 155,2 66,6 0.0 0.0 0.0 715.6
-56 43.4 47,4 188.8 190,97 237.8 700.8 1376.5 427.5 119.8 0.0 0,0 16.8 278.4
=37 43,1 82,0 123.4 101.9 246.6 358.0 528.9 286.1 45,1 0.0 0.0 0.0 158, 1
-58 52,0 90.6 96,5 109.2 470.,7 420,5 1065.5 104,2 216.5 35.3 0,0 24.2 iou, 3
~59 68.4 103.9 159.2 136.8 135.2 184.3 326.2 48.6 0.0 0.0 0.0 34,1 99.4
1959-60 165.9 133.8 86.2 74.3 80.9 241.4 610.8 149.5 83,2 6.0 0.0 17.0 136.6
=61 64,0 82,8 69.9 70.3 101.,8 156,6 234,4 118.0 41,4 6.0 G.0 7.7 78.6
=62 38,7 62,3 66,0 76,9 85.9 142.0 611.4 151.6 0.0 0.0 6.0 0.0 102,454
-63 92, 107,1 116.8 67.8 380.2 155,3 234.0 15,3 6.9 0.0 0.0 0.0 107.6
AVERAGE: 141.8

NOTE:

The above flows are estimated for natural (unregulated) conditions and

equal recorded and estimated hiscorical flow, plus change of storage

in tnity Reservoir.

SOURCE:

*Unity Reservoir in operation,

U, S, Bureau of Reclamation,
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Conservation Pools and Sustained Streamflow

The Fish and Wildlife Service states that the proposed conservation
pool (1,850 acre-feet of dead and inactive space) would provide an
optimum trout fishery in Hardman Reservoir and that a minimum sustained
release from the reservoir of at least 10 cubic feet per second would
be desirable to maintain a stream fishery in the South Fork of the
Burnt River downstream from the dam. However, the Service states that
the reservoir fishery would be more significant than the 1imited down-
stream fishery; and therefore if available water supplies are inadequate
to provide both the desired minimum reservoir pool and the downstream
release, the latter should be sacrificed. Water-use studies show that
both requirements could not be provided in many years; and, accordingly,
only the minimum reservoir pool would be provided in the proposed
development.

A high quality sport fishery would be created in Dark Canyon
Reservoir by the proposed conservation pool (2,000 acre-feet of dead
and inactive space). Further, to improve the stream fishery, the Fish
and Wildlife Service requested a minimum streamflow in the river below
Dark Canyon downstream to Chambeam Diversion Dam, Desired flows are
25 cubic feet per second from April 1 through June 30 and 10 cubic feet
per second for the remainder of the year except in extreme drought years
when flows would have to be reduced. The operating plan for the division
would meet these requirements.

Access and Public-Use Facilities

Adequate access for fishermen and hunters to Hardman and Dark Canyon
Reservoirs would be provided by roads paralleling the reservoirs. Only
short spur roads would be necessary to connect parking-area and boat-
launching facilities with the primary access roads.

Facilities needed for angler use at each reservoir would include
a vehicle parking area, toilet facilities, and a boat-launching ramp.
The public use facilities for recreation included in the plan of develop-
ment would meet the needs of hunters and fishermen as well as other
recreationists,

Big-Game Replacement-Habitat

Development of Hardman and Dark Canyon Reservoirs would inundate
some big-game habitat. Lands to serve as replacement have been pro-
vided in planning at both reservoir sites.
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"/hereas, the vrimary purpose of the contract I i
entered into between the Burnt River Irrigation NS
District and the United States, providing for R
the construction of the Unity Reserv01r, v/as S
to provide a supplementary water supnly to SIS
the irrigated land, the water certificates of A
which were of record and the points of diver- ¥
sion and canals in connection with which were | IR
recited in said contracts, and ﬁii%ﬁ
i i" "!
"thereas, certain prior storape rights to the :iﬁéﬁ
recited water rights and diversions are recog- L;i?t
nized as being necessary, desirable and proper 'Sﬁk?
and if B
"Whereas, pursuant to that certain resolution -g%'y
adopted by the directors of this district on i
or about the 25th day of l'arch, 1936, and IR
approved insofar as the same. applies "within , li}{;a
the boundaries of the district by Charles =. ' N
Striclklin, State Zngineer, it was declared that TN
the waters of Burnt River and its tributaries fi1 2
above Unity Dam are over-appropriated and N
the State Zngineer was petitioned to deny { ﬁ g
further permits to appropriate said water, and ‘ g;ﬁ
a R BN
"ijhereas, it is desirable that /definite nolicy 5 B
be adopted for the Board of Directors of this = QFg'
district to pursuse, . ;‘ k;?
f

YNOY! THEREFORZ, be it resolved:
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tenant to the lands in what is now Unit 1 shall = f L
be permitted,

"Second: Prior and superior rights for the

use of the storage waters of Unity Reservoir
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to the land, the wvater certificates of which
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were of record prior to the 25th day of Itarch, f I
1936, PR
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January 25, 1995

Oregon Water Resources Dept.
158 12th Street, NE
Salem, Oregon 97310

Gentlemen:

This letter is written to express wmy objection to Technical Review
of Application Number 72169 by Oregon Department of Fish and Wild-
life (hereinafter referred to as ODFW) for instream vater rights.

The reviev is defective in the amount of water requested in low
flow months. O0ld records of natural flow by the U. S. Bureau of
Reclamation show zero (@) flow in July and August most years and
zero (@) flow some years in September at Huntington (see attach-
ment).

My family has lived on Burnt River near Bridgeport since 1920. My
father told our family many times how he and neighbors would have
to go up the river in late summer and fall to remove beaver dams
to even have stock vwater in the Bridgeport area prior tao the
building of Unity Dam. I would also add, the Bridgeport area
holds the oldest water right.

In most years, to have any flow in the lower reaches of the river
in late summer, it can only come from stored water. To give ODFW
an instream right can only be a taking of water from our irriga-
tion district.

I would also like to point out that some of the valley is not
trout habitat. When I wvas a child in the late 40s and early 50s,
my brothers and I fished the river many times on the ranch. Of
all those occasions, we never caught any trout, not once! I
suspect much of the rest of the valley is the same.

The fisheries in Burnt River have to be much better with Unity
Reservoir than before. Burnt River has sufficient average annual
run-off to provide more storage. If ODFW wants a larger minimum
flow, it would be much better if ODFW worked with Burnt River
Irrigation District to provide more storage.

Respectfully submitted,

‘Z«’/ﬂxgﬁn— /e MMJ

Walter R. (Ross) Shumway, Vice Preasident
Bar Running N Ranches, Inc.
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APPENDIX A-2
TABLE 2
NATURAL FLOW AT HUNTINGTON (ADJUSTED FOR REGUIATION)
BURST RIVER BASIN, OREGON
(cfs)

Year Oct. _Nov. Dec. _Jan. Feb, March April May  June July Aug. Sept. Aver.uge
1927-28 61.8 94,8 107.3 94.0 186.7 263.8 623.8 242.8 59.3 3:3 2,6 0.0 144, 3
=29 13.0 43.7 52,0 52,0 69.6 230,8 206.8 99,2 52.1 6.5 1.6 3.3 69,2
1929-30 11.4 35.3 73.1 53.6 6.4 143.2 43,7 13.0 10.1 1.6 0.0 0.0 39.9
-31 1.6 11.8 43.9 39.0 48,2 110.6 191.7 8.1 6.7 1.6 0.0 0.0 38.4

=32 0.0 3.4 19.5 35.8 48,2 299.2 719.3 291.1 50.4 L | 0.0 0,0 122.5

-33 15.6 39.3 29,1 35.8 32.0 76.1 485.4 350.4 70.7 2.6 0.6 3.9 95.1

-34 13.3 34.6 58.2 80.5 85.9 96.0 55.5 13.0 9.6 0.0 0.0 3.9 37.4
1934-35 13.3 16.1 33,5 47.0 49,1 127.5 342.0 74,1 9.6 0.0 0.0 1.6 59.3
-36 20,2 23,2 22.4 31.2 41,8 102.8 651,8 83.4 28.8 0.6 0.0 3.9 83.6

=37 9.0 23.2 26.8 20,2 34.3 98,4 268,1 100,2 30.6 0.0 0.0 8.4 51.5
=38 50,4 68,2 193,7 120.2 106.4 174.3 1239.8 260.5 20,7 0.0 0.0 0.0 185.4
-39 59.2 76.0 67.8 46.8 52,2 316,0 603,0 82,9 18.6 0.0 0.0 L | 116.8
1939-40 52.3 57.5 51.4 46.3 91.6 374.1 552.1 89.8 10,1 0.0 0.0 2.8 110.4
=41 72.1 66.9 66,2 63,3 127,2 541,5 504,7 193,0 108.4 0.0 0.0 35.6 148.3

=42 138.4 117.3 181.4 173.,2 153.3 292.4 1117.3 291.8 104.1 G.0 0.0 36.4 216.5

=43 14,7 69.3 106.2 150.2 260.7 534,2 1709.1 367.6 184.6 0.0 0.0 42,4 289.8

=44 93.4 134.0 133.8 58.7 58,6 105.6 161.8 105,8 29.4 6.0 0,0 36.4 76.6
1944-45 57.7 146.0 75.0 54.3 48.2 158.0 543.7 257.4 109.8 0.0 0.0 22.6 122.5
=46 100.4 75.3 80,9 86.3 153,6 483.8 1188.4 1288.2 95.8 0.J 0.0 58.8 216.7

=47 122,8 108.4 170,2 162.,5 189.3 247.5 482.2 139.6 82.4 0.0 0.0 46.1 145.2
=48 80,2 79.5 131.9 149.5 123.4 138.6 761.3 551.2 327.7 0.0 0.0 73.1 200.9
=49 168,8 117.4 112,6 136.,5 163.,1 499,0 1019.3 298.6 74.1 0,0 0,0 56.8 220.0
1949=-50 176.9 138.7 106.6 110.4 124,0 212.2 839.2 308.6 122.4 0.0 0.0 50.3 181.9
=51 144,3 126.8 154.0 117.1 178.0 402.1 1112.6 225.8 62.4 0.0 0.0 24.0 211.2

-52 102,8 108,0 116.3 118,3 139,0 303,2 1514,1 308.8 121.9 0.0 0.0 57.5 239.4

-53 141,7 92,6 107.4 141.,9 170.0 341.8 746.9 413,2 486,17 0.0 0.0 3g8.8 222.7

-54 174,9 171.2 139.7 118.8 161.6 174.0 380.6 110,3 1241 0,0 0.0 47.5 128,6
1954~55 144.4 112,8 87.7 84.6 60,7 47,0 146.6 155.2 66.6 0.0 0.0 0.0 75.6
-56 43.4 47.4 188.8 190.9 237.8 700.8 1376.5 427.5 119.8 0.0 0.0 16.8 278.4

=57 43,1 82,0 123.4 101.9 346.6 358.0 528.,9 286.,1 45,1 0.0 0.0 0.0 158.1
-58 52,0 90.6 96.5 109,2 470.7 420.5 1065.5 104,2 1216,5 35.3 0.0 24,2 Jou.3
=59 68,4 103,9 159.2 136.,8 135.2 184,5 326,2 48,6 0.0 0.0 0.0 34,1 99.4
1959-60 165.9 133.8 86.2 4.3 80.9 241.4 610.8 149.5 83.2 0.0 0.0 17.0 136.6
-61 64,0 82.8 69.9 70,3 101.,8 156.6 234.4 118.0 41.4 0.0 0.0 Tt 78.6

=62 38,7 62.3 66.0 76.9 85.9 142.0 611.4 151.6 0.0 0,0 0.0 0.0 102.4

=63 92,7 107.1 116.8 67.8 380,2 155.3 234,0 151.3 6.9 0.0 0.0 0.0 107.6
AVERAGE : 141.8

NOTE: The above flows are estimated for natural (unregulated) conditions and
equal recorded and estimated historical flow, plus change of storage
in Unity Reservoir,

SOURCE: U, S, Bureau of Reclamation,
*Unity Reservoir in operation,
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TABLE 1

HISTORICAL (REGULATED) FLOWS AT HUNT INGTON i
BURNT RIVER BASIN, OREGON !

{cfs)

Year Oct. Nov, Dec, Jan., Feb, March April May June July Aug., BSept. Average o
1927-28 61.8 94,8 107.4 94,0 1B6.5 264.0 623.9 242.8 59,3 3.3 2,6 0.0 144.3 i
-29 13,0 43.7 52,0 52.0 69.6 231,0 206.7 99.2 52,1 6.5 1.6 3.4 69,2 4
1929-30 il,4 135.3 73.1 53.6 96,5 143.2 43.7 13,0 10.1 1.6 0.0 0.0 39.9
31 1.6 11.8 43,9 39,0 48.2 110,7 191.6 8,1 6.7 1.6 0.0 0.0  38.4 !
32 0.0 3.4 19,5 35.8 48.2 299,2 719.3 291.0 50.4 3.3 0.0 0.0 122.5 i
33 15.6 39,4 29,1 35.8 32,0 76.1 485.4 350,64 70,7 2.6 0.6 4,0  95.1 I
ETA 13.3 34.6 S58.2 %0.5 85.8 96,1 55,5 13,0 9.6 0,0 0.0 4.0  37.4 g
193435 13.3  16.1 33,5 47.0 49.1 127,5 342,0 74,1 9.6 0.0 0.0 1.7  59.3
~36 20,2 23.2 22,4 31.2 41,8 102.8 651,8 83.4 28.8 0,6° 0.0 4,0  83.6
-37 9,0 23,2 26.8 20.2 34,3 98,5 268,0 100.2 30.6 0.0 0.0 8.7  51.5
* .38 50,3  68.2 193.8 120.3 106,5 174,3 1224,2 266.4 38.5 28.1 41.8 48.7 196.0
-39 46,6 36.1 35.0 23.4 21,4 166.6 528,2 142.6 82,0 44,1 48.6 48,7 102,10
1939-40 66,0 48.2 38.8 31.1 . 21.4 159.0 552,1 163.6 90.3 37.2 S56.6 37.0 108.4
41 35.0 40,2 38,8 38.9 123.4 414,0 424,2 200,5 131.1 56.6 58.8 39,3 133.5
42 178.0 116.2 178.6 174.3 153.2 244.0 952,0 276.9 158.4 72.5 56,6 1006 221.2
-43 73.6 48.2  93.0 151.0 293.4 461,00 1488.3 369.1 240.0 79.4 73.7 133.5 290.2
44 83.4 144,3 162,6 35,0 25,7 23,4 56,1 142,6 41,2 57,7 56.6 88.8B  77.1
1944-45 38,9 100.2 31.1 23,4 25,7 131.7 424,2 189,9 190.9 4B8.6 72,5 95.9 114.2
46 110,6 42,0 35,8 45.5 146.4 432,5 1062,2 265.0 181.6 65.0 80.5 119.4 214.7
47 120,3  77.3 113,9 191.9 121.6 47.8 463.9 214.6 166.5 S59.4 61.8 119.4  146.2
48 68.2 47,1 126.9 133,64 71,5 65.0 642.0 461.8 342.9 77.2 68.3 138.8 186.8
-49 214,5 87.4 B7.9 133.4 164.4 426,0 B843,7 292,7 168.1 58,5 75.2 131.5 223.3
1949-50 203,2 131.1 97.6 97.6 107,2 164.2 596.7 256.9 .181.5 65.0 65.0 124.4 173.9
-51 152,9 114.3 133.4 87.9 114.4 365,9 966.4 224,4 146.3 52.8 68.3 95.8 209.7
-52 110,6 94,2 96,0 104.1 130,4 286.2 1347.9 190,2 198,3 87.0 73.1 119.4  235.2
-53 169.0 82,4 91,1 97.6 117.9 242.3 S71.5 416.3 510.9 82.1 81.3 126.9 215.5
-54 242,39 174.8 130.2 96.0 71.5 61.8 215.1 185,4 105.9 50.4 71.5 124.4 127.6
1954-55 185.4 100.9 79.7 84.6 50,0 27.6 20,0 117.1 161.3 39.8 60.1 6.7  76.4
-56 29.3 30,3 29,3 178.9 228.5 614.6 1270,6 422,8 198,3 70,7 81.3 85.7  269..
-57 76.4 67.2 65,1 50.4 232,0 3155 539,5 382.1 163.0 84,5 58.5 55.5 173.5
-58 63,4 70,6 86.3 97,5 368,0 422,8 B897.5 765.9 270.6 120.4 99.2 111.0  280.0
-59 82,9 79.0 110,6 92.7 80,4 78,0 225,2 91,0 53.8 55.3 42,3 87.4  89.8
. 1959-60 170.4 120.2  65.9 42,8 47.0 65.9 480,2 208,4 190.9 71.4 60.0 62.9 132.0
-61 62,2 36.1 38,8 42,8 34,1 38.8 120,2 226.8 178.2 60.0 56.6 34.6  73.6
-62 29.3  28.6 27.6 27,6 32.2 65,0 453.8 221.,1 75.6 56.9 S5.3 47.1  93.2
63 71.5  55.5 53,6 34.1 232.1 71,5 215.1 177.3 94.1 66.6 63,4 72.3  99.6

SQURCE: U. 8. Bureau of Reclamation
*Unity Reservoir in operation.
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rlghts It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased

in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signaturemﬂ . U
LJ /
Name:_g Hél-{gzz 314 Iééilf()l/l
Date:J’qu} 1998
Address: ?t O: B@( { 15/

Uaty OK. 9788
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State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and ocur community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rlghts. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public

understanding and acceptance of the data base and
methodology does not make for sound water resource

nanagement.

8. The basin is currently "over-appropriated! and it does
not make sense to compound the problem further.

Given the above mentiocned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature %m//ﬂf% =

Name: K'am‘;—/;%/,//i/ £. C\/ «© A@f)
Date: | =R b~ FD
Address: mp o 2S O}L 287
Q.

G 7905
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Water Rights Specialist i ke 7
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Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
" object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to.determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or.even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
manhagement;,

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

signatureRptly (Pate,
Name: 1OET ‘f’JL'/ 73/#' =S
pate: | - Q~95"
Address: 13x /1 (L _
Revdeor 84.91908
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely, -
\/"\Uc\"\ah/fﬂ"‘f/ lawd 4 Cthle G,
Signature by: /Z,/(’V:;L.
' LAt — R,

Name: Floyd <& . \Vaughan
Date: /= b~ 95
Address: _ P.O. Box %S
Ralec Gk, O iy
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State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72160, IS 72161, IS 72168, IS 72169 and IS 72178
by the Oregon Department of Fish and Wildlife. These
applications will pose serious harm both economically and
socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource

management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signaturejzjzwmauf&;ib%ZQZ/
LN / <
Name =&ﬁ4mgﬂ‘_§mz§§£&

Date: //ﬁé;/‘ff
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Water Rights Specialist

Oregon Water Resources Department JAN;?@ .
State of Oregon AM”ERRE‘ 1995
Commerce Building N
158 12th Street NE.
Salem, Oregon 97310-0210
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SALEM, Opgggy.

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource

management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above menticned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature(j:z%ﬁkf.;zzgf/
Name: f"z//y e /—754\‘:;/
Date: /"izjﬂ; ﬁtjﬂ—

Address: /o 37 i CVE .
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Michael J. Mattick 4 ‘
Water Rights Specialist ”47‘5,9 B 3@ 19 )
Oregon Water Resources Department 4 hﬁgv 35
State of Oregon My 6”“«0 i
Commerce Building ' R&&yﬁ“ﬁ@

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature Gjﬁ/&é,e Q%
Name:Chﬁ EIES ?A'f‘@ S
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Oregon Water Resources Department ﬂMTERHLV ‘
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Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4, The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will thevbecome biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodolegy does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature{i’?jé?if?%afgizﬁg
Name::QZZHQQ%;/47f/§5&L6ﬁZT“
Date: /@ZPEZ/ZRG"
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DLIBEEE, 77, 7805




M@:’NE@
JAN 3 0 1995

WA-]IZH Ko

UL S
SALEM, OgcoUEFT.

Michael J. Mattick

Water Rights Specialist

.Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signaturﬂ\-%»j@w
Name:%, L\(\#\ N D
Date! Pov—2 08 ?é?%%f
Address: Rox  2Gf
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature%%:hlngA& E;¢IMI::}LMM..§;96..
yame: Sullwean Z_ L aada Jae.
Date: (-25-95
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State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense ito compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signatur%;22222%7ﬁ;§24£ﬁéﬁﬁﬁ::‘_”'
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource

management,

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature 6@ 7 2547%?%§;~L41;zi
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Water Rights Specialist

Oregeon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salenm, Oregon 97310-0210
r‘;

- gk
Dear Mr. Mattick, (L@E”qg

As a water rlght holder under Oregogﬁé%gz I wish to formally ,
object to the Technical Review Report fo qLiEEEEE?m flow egﬁﬁégwa,ﬁﬂ:
applications IS 72168 and IS 72169 by the Oredon Department d
Fish and Wildlife. These applications will pose serious harm °
' both economically and socially to ourselves and our community.

1 872) 60 =5 7276i—15872) 78— S 72185 —]S TUZb

I object to the Technlcal Review Report for the Oregon

Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many yvears there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
“historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long~term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.,

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature}éiagﬁﬁlég?gia{;lf?ééznm/
Name:/ %ﬂ v roved E /L/ i-f.fz"k 2.0

Date: — il 5”)‘7

Address: f3n . /32 (s
Fd

/QQUKQTFBJ’(JJ df)i sy




PEerayyey
JAN 8 0 1995

Michael J. Mattick WATEﬁncouonugbuEPT
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Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.,

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further,

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

=~
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will then become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature J “
W/
Name: t !ﬁlffﬂ(! szlbef égc]

Date: ;— 2495
Address: PO Bna (3R
: D7537
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water rlght where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream flshery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in thefsame
detail as the State. The data system will theWlbecome biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

smasne e, L S by RAE Prter

Name:(/tfoe Ao ¥ Rutle €. Ba Y‘bﬂfh
Date: \/am, ZZI,( (999
Address: Qo x | Rt =2

éfm{ Z://%Z; (5;;&70/( P27

) 1 o D ! ' MWQ/
e

7 8
- ' ot 7Y

Helshe gt ol stsr By’
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Mr. Michael J. Mattick
Water Rights Specialist
Water Resources Department
158 12th Street N.E.
salem, OR 97310-0210

SUBJECT: IS T721le8, IS 72169
Dear iir. Mattick:

I hereby object to the-above stated applications filed
by the Oregon Department of Fish and Wildlife and the
findings in the Water Resources Department's Technical
Review of the applications.

1. Water Resources Department failed to analyze flow needs
and 0.D.F.W. did not submit adecuate scientific data to
justify these recuirements which are excessive.

In a July 1971 wrap-up report titled Dark Canyon
Division; Burnt River Project, Oregon, conducted by the
Bureau of Reclamation, in cooperation with, to name a
few, Federal Fish and Wildlife Service, Federal Water
Pollution Control Administration, Oregon State Game
Commission and the Fish Commission of Oregon. These
agencies study concluded that all stream uses, including
providing for the maintenance of acuatic habitat and also
for pollution control, a flow of 5 cfs is recuired. In
addition the findings indicate this level is adecuate
through the year 2010. This 5 cfs of flow is already
exceeded in the normal operation of Unity Reservoir as
shown in the attached Flow Datas provided. Therefore,

I object to O.D.F.W.'s application due to lack of need.

2. ihere need clearly does not exist, issuance of this
water right would not only be a costly act of futility,
for both the State of Oregon and private landowners, but
it would be detrimental to the fish they sare trying to
protect. Elaborate diversion structures would need to be
built through out the length of the river to allow com-
pliance with measuring recuirements as set forth by law,
thus restricting a virtually natural flowing river.
Diversion points at this time are as close to natural as
possible for two reasons. First the cost of a diversion,
and secondly the fact that Mother Nature éictates what is
done in this river especially during heavy soring runoffs.
we as landowners have learned we have to work with the
river instead of apainst her.
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3. I can submit much more data if needed, but I thinﬁyﬁEMaOREGON )
I can be more useful in injecting some common sense and

history into the way our water delivery system works.

Water issues and the Burnt River system are very near

and dear %o me and my family as it is the lifeblood of

thils valley. My grandfather was a member of the Irrigation
District Board when Unity Dam was constructed and for

many years gfter. Later my father served on the Board

up to a yesr before his death. I uvnderstané how this

river flows from winter lows to spring flooding, and 1

am very concerned about outside forces msking decisions

and mandates based on poor scientific andé historical

data.

Page 2

In conclusion, I would like to thank you for your time,
and I would be happy Lo answer any cuestions you may
have regarding these applications.

Sincerely,

Pat S5ullivan
HCR 86 Box 34
Hereford, OR 97837

SO ~ 496 - 33499
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To: Water Resources Department
158 12th Street NE
Salem. Or. 97310-0210
(Attn: Michael J. Mattick)

Subiect: Objection to ODF&W Instream Water Right

Application Technical Review
File # 72160. 72161. 72168, 72169. 72178. 72185. 72186.

This is an obiection to the in-steam water rights filed by
ODF&W on the Burnt River and its tributaries

I am the ranch manager for Castle Rock Ranch and have been
in the area for less thenm a vear. Without beineg able to
devote the time required to analvze in detail the technical
reviews.

It was a drv vear and there was not verv much water to go
around . but we all zot by . So where is the water that
ODF&W is. zoing to use for their In-stream -water.
That is the million dollar gquestion

If there was water available the people that alreadv have
water rvights in the area would use it . Even the State
Engineer in 1936 said that this area was over—appropriated,

Will the granting of these instream water right affect prior
existing water rights?

If the in-stream water right is gzranted there will be no
more development in the future. such as hvdroelectric or anv
other water storaze like Reservoirs. Dams. Lakes. Ponds,

This will affect future generations to come.

Sincerelv.

XL o

Mike Pavne

P.O., Box 149
Unitv, Or. 97884
Ph. (503) 446-3321
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Michael J. Mattick
SALEM, OREGop

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
nanagement,

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature /{ﬁ/w% & %WJ/L

Name: DBRDT‘H%E 61.«00/\4&({
Date:j}?f;\j 4”'4} 1945

Address: 5{)‘}( Z&?‘?
DW{EE'-W. 474905
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Water Rights Specialist PHEN, Oﬁéégpéfp L

Oregon Water Resources Department

State of Oregon

Commerce Building
158 12th Street NE
Salem OR 97310-0210

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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8. The basin is currently "over-appropriated” and it does not make sense tgﬂ 2
compound the problem further. A,

Given the above mentioned concerns I strongly feel the applications of the ODFV\Féﬂmﬂ;}FG NS
be rejected. One ™1

Sincerely,

Signature E-J tree 7 A e

Name: Lene. M (/t/oud:s

Date: Q&«/ L. /995

&
Address: 20 Bex 203
Durk o e, OK. G IGe5




0 WS

January 23, 1995 NOD3EL o walWN
. _‘1}.‘30 Qant ) r

Mr. Michael J. Mattick 966\ 0E WY

Water Rights Specialist

Oregon Water Resources Department ﬁ‘% ﬁﬁﬂ) i&
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a family member involved in a ranching operation which holds a water right under
Oregon law, I wish to formally object to the Technical Review Report for the instream
flow applications IS 72168 and IS 72169 by the Oregon Department of Fish and Wildlife.
These applications will pose serious harm both economically and socially to ourselves and
our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons: ;

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.
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acceptance of the data base and methodology does not make for sound Watol
management.

8. The basin is currently "over-appropriated” and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature 04(.&2,2: W
Name: C-Hggg k: ﬁg LCH ﬂﬁjﬂy

Date: l/ VAR I/ Q5

Address:PO. L&DX Ab A b&ﬁkﬂf / OE
Q7905
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Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

January 23, 1995

Dear Mr, Mattick:

As a family member involved in a ranching operation which holds a water right under
Oregon law, I wish to formally object to the Technical Review Report for the instream
flow applications IS 72168 and IS 72169 by the Oregon Department of Fish and Wildlife.
These applications will pose serious harm both economically and socially to ourselves and
our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.
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8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signatur@ﬂ/ i W

Name: /\Odcfa’ /?t;cnc A
Date: //32 (/95
Address: 7,)/) /6) oy Z/T

D(/Lfk‘éti/ O;"g‘ ?’7905’
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Mr. Michael J. Mattick é
Water Rights Specialist E C E ! gf
Oregon Water Resources Department @
State of Oregon 'VA)-Q? 3 19 9

Commerce Building i& . S
158 12th Street NE 4”: o’?é‘z,fd Uty
Salem OR 97310-0210 Opg — 1o

Dear Mr. Mattick:

As a family member involved in a ranching operation which holds a water right under
Oregon law, I wish to formally object to the Technical Review Report for the instream
flow applications IS 72168 and IS 72169 by the Oregon Department of Fish and Wildlife.
These applications will pose serious harm both economically and socially to ourselves and
our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin,

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.



7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management,

8. The basin is currently "over-appropriated” and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature (i/ffugé d MW\/
Name; é/léf(lf f A Buthanan
Date: | !cil(o / 94

Address: Boy_ Jlpcd burl(eé.,. Q2 41905
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Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a water right holder under Oregon law, I wish to formally object to the Technical
Review Report for the instream flow applications IS 72168 and IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will pose serious harm both
economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

9. Having lived most of my life on Burnt River, I remember in the 1920's and
1930's prior to Unity Resevoir, that only water holes would be in evidence during the
summer months. At haying time we would lead our work horses to these holes for water.I
do not recall any game fish in the river -- only trash fish could survive.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

/) - .
Signamra_g? 2

Date: / // A b\;/ & S
Address:_/” & 15 @%&’j%&&f
7 cateq. @«?g e
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Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a water right holder under Oregon law, I wish to formally object to the Technical
Review Report for the instream flow applications IS 72168 and IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will pose serious harm both
economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin,

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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tompound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature Jam / Gi\ﬂ A/M‘
Name: [é%:édym/ UI\&M
Date: //‘7’\) =] / 95

Vil T0 &
Address: /0& gdx K06 M‘U CQ&_/ 777
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January 23, 1995

Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr, Mattick:

As a water right holder under Oregon law, I wish to formally object to the Technical
Review Report for the instream flow applications IS 72168 and IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will pose serious harm both
economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected. ’

Sincerely,

Signature__

Name‘xj%zqzé@é; iﬁgﬂg
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Subject: Objection to ODF&W Instream Water Right Application Technical Review

To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
(Attn: Michael J. Mattick)

Reference Application File Numbers IS 72168 and IS 72169
I object to the above listed technical reviews on the following basis:

(1) I object to the in-stream filing on any stream that is already classed as "over
appropriated”. The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Anything over the authorized rate
they must leave in the stream anyhow.

(2) The data presented is not accurate. Historical records available in the Burnt River
Irrigation District show that live-stream flows in the main stem of the Burnt River are well
below those presented in the applications. The methodology used by the State to
determine the average annual flow is not the most reasonable method for looking at
applications like this in this drainage basin. Measurements taken at the gaging stations are
primarily water released from Unity Reservoir. Averages of the flow in the Bumnt River are
misleading and deceiving. The highs during major run-off are very high, while the lows,
which are the normal condition, go all the way down to no natural flow.

(3) The amount of water requested. At a public meeting in Baker City on December 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing authorized diversion. I believe the existing authorized diversions
should be taken into account.

(4) Statement: “*The source of water is not withdrawn from appropriation.” Believe
the Burnt River is over-appropriated.

(5) ODF&W has not demonstrated, or even made a logical case for having an instream
fishery flow in months where historically the stream would not support such a fishery.

Sincerely;

Jhumbte Land o,

LA LY A RS 4 e v e s
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WATEKR RESUUNLES LEPT
SALEM, OREGON

January 23, 1995

Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a water right holder under Oregon law, I wish to formally object to the Technical
Review Report for the instream flow applications IS 72168 and IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will pose serious harm both
economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin,

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
1mpact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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8. The basin is currently "over-appropriated” and it does not make sensWATEr St
compound the problem further. SALEM, ORE SS !;)EPT_

9. Having lived my entire life on Burnt River, I distinctly remember summers
when the river was dry except for water holes here and there. This was prior to Unity
Reservoir, I do not recall any fish except trash fish in this lower stretch of Burnt River,
nor do I know of any game fish in the river at this time.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

\
Signature N Arcta g w

Name: L&w +ence D [Bunah

Date: J]— 285~ Q5"
Address: [~o BO)/ 90@ DOL“!’“K?»&; On GH905
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From: Trumbie lamd Co.
Po. bor |38

Here ol 08 97837

Subject: Objection to ODF&W Instream Water Right Application Technical Review

To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
(Attn: Michael J. Mattick)

Reference Application File Numbers IS 72168 and IS 72169
I object to the above listed technical reviews on the following basis:

(1) 1 object to the in-stream filing on any stream that is already classed as "over
appropriated”. The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Anything over the authorized rate
they must leave in the stream anyhow.

(2) The data presented is not accurate. Historical records available in the Burnt River
Irrigation District show that live-stream flows in the main stem of the Burnt River are well
below those presented in the applications. The methodology used by the State to
determine the average annual flow is not the most reasonable method for looking at
applications like this in this drainage basin. Measurements taken at the gaging stations are
primarily water released from Unity Reservoir. Averages of the flow in the Burnt River are
misleading and deceiving. The highs during major run-off are very high, while the lows,
which are the normal condition, go all the way down to no natural flow.

(3) The amount of water requested. At a public meeting in Baker City on December 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing authorized diversion. I believe the existing authorized diversions
should be taken into account.

(4) Statement: “'The source of water is not withdrawn from appropriation.” Believe
the Burnt River is over-appropriated.

(5) ODF&W has not demonstrated, or even made a logical case for having an instream
fishery flow in months where historically the stream would not support such a fishery.

Sincerely;

\Jhombte) Land_ lo.
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January 23, 1995 WATER Ke5uURCES DEPT.
\ SALEM, OREGON

Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a family member involved in a ranching operation which holds a water right under
Oregon law, I wish to formally object to the Technical Review Report for the instream
flow applications IS 72168 and IS 72169 by the Oregon Department of Fish and Wildlife.
These applications will pose serious harm both economically and socially to ourselves and
our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detall as the State.
The data system will then become biased in favor of the State.
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7. Granting an application such as this without full public understanding af{@ =R RESUURCE,, UEPT,
acceptance of the data base and methodology does not make for sound water resourc8”-EM: OREGON
management.

8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,
7

Signature / /ZV( ( M./w’){é-lt C/ L

Name: ’7\4/\ po. Duncte

Date: _ Jrsiuacy Rlo, (990
Address: \/20 “%N Z,/Zu
Waw'ﬁa, Q. 9770=
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My, Michael J. Mattick
Watey Resources Deparytment
158 12th Street NE
Salem, Ok 973210-0210
Ret 1S 72160, 72161, 72178, PPLGL. V2LI8G, 72166, 72169
Dear My, Mattiok:
A oa concerned citizen of Fastarn Oreqmn anct particulavly of the
(Gliy nt rw»\x Valley, T am protesting the technical reviews o
ODITRW Titings fov instream watsry vighis iﬁ Ll arvea. The cov i

icates involved are HID 72100, 72161, 72178, 7210%, 22186, 72167
YN TN

T will addvress the viver segments in the appllcations individus!
vy and exolain why the technical rveviews ave defective. In gene
al ., the fact that watev in this basin has been overappropriated
ince befove 1930 should give the Department the fivrst ciue
therve 1s no water Tov ODF&W to appropriste. dAnd using average
tream flows as the amount of watey for appropyliabion is a Tlaw
ivi thinking, not what I would term "scientific analvsis". Hany
1;ean in thiz area run little or no water in late summer ana
Pall. The main stem of the Ruynbt River wa=. known to go dry by
August nearly every vear before Unity Dam was constyucted, the
Novth Fork still is dry every vear duving ivvigation season, and
each Tall the viver below the dam is nearly dry as the dam s
fillad. “Average" Tlows mean nothing. Maintaining mirnimum f]omm

in these river segments during these periods would cause fina
cial hardship on the economy of the valley. In addition, approv~
ing these instream vights waould place an unfailry financial buvden
an the Ivvigation District which must bear the cost of measuving
these flows. Measuving, of course, will be easier in streams
which have no flows.

S 72160, VZ2i6l, F2iVO

Thaese three stream rveaches of the South Fork Burnt Rivey ave
located within National Forest, however, land exchanges could
yasult in private parcels wheve Lyrigation needs could not be
met, even with storage projects and temporary water vights, if
Instream water righlts existed. Future needs migaht also be for
mineral extraction and processing. Since the instveam flow rvates
for these scegments in many cases is Tar more than what the styeam
actually flows, these future needs have not been allowed for
Trnaese are obvious slements of the wabery viaghts as approved that
may impalr or be detvimental to the public intercsh.

The reauested flows exceed the level of flow necessary to support
fish yvearing and spawning. This is a fact. Fish are rveared and
spaWn Now 1n thie South Fork and it certainly does not run the
amounts 0DF&W has vequested. Oregon Jaw states the flow rates
should be reasonable and set at the minimum quantity necessary to



support the figh. Sﬁ
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The Oregon Method obviously wasn’t followed {or these firaf.QRf%%ﬁcﬁj
c‘k- :

stream segments. They are all spving fed. &lso, 1t is not vé
sonable to appivove the same flow vates for the entive length of
the veaches. The South Fork is a good example of this. It neavly
doubles in volume where Mammoth Spying flows into the river.

1% 72185

The saegment. of viver which includes the haadwaters of the North
Fork Burnt cleav down te Camp Creaek is farv too long and waries in
flow too nmuch dus to tvibutarvies flowing into the yiver to in-
cludes in one application. The Ovegon method was not Tollowed for
Lhils styeam segment since 1t is sprving fed and alse fed by wataxy
fyom the Pete Mann Ditch. Depanding on the use, sometimes the
ditch enmpiies into the headwaters, sometimes it emptlies 1n miles
gownstveam at Tony Creek. It is not reasonable to approve the
same flow rate for the entire veach of IS 72185 and it is not
aven possible to come up With any kind of meaningful flow vats
sivee the flow of Lhe viver is dependewt on when Lthe miners and
irvrigators use the water and which way they chose to dump it.

Mining i=m the big use in the avea and theve are many mining
ditches and old water rights. There ave also many ivrigation
ditches in the area which bring watesy Lo the Whitney Valley. Both
mining and ivrvigation water 1is gatheved in the Pete Mann Ditch
beginning in the Novth Fork John Day Rasin. . This water ecmpties
into the Novth Fork of the Burnt. The rviver transports diteh
water for many miles until the water iz taken out at Big Flatht to
irrigate the Novth Fork vanches. Although currently the watey is
overappropr iated, early in the spring In good vyears there is
extra water in the system which could be put to beneficial uss
Lhvough off-channel., non consumptive mining projects where once
ponds are Tilled, orvovess walter is rvecycled. Instream water
rights would preclude new water rights being filed as old ones
are abandoned, would preclude tempovary water vights - in good
vears and would preclude storage projects to provide water late
in the vear for mining. Mining is an important industry on the
National [ovest and mineral extraction activities arae critical
for the local, State and National economy. Thus, it is obwvious
thevre are elements of the watey vight as approved which would hbe
detvimental to the public interest.

The requeslted flows exceed the level of flow in the styeam seg-
ment . By July you can step acvoss the river urnless Pete Mann
Diteh watey is sugmenting tLhe flows. The newly constructed gaging
station on this segment of the WNorth Fork Burnt is the Tfirst
attempt made Lo measure these Tlows. The data submitited at this
time by the applicant is incomplete and inaccurate with no map-
cing or verifiable stvyeam flow records to back up the suggested
flows. It is unveasonable to approve a water right Tor this
styveam segment. The Novth Fork Burnt River 1n this section is
assentially a ditch which cavvies watevy from its headwater
springs and the Poste Mann ditch downsiream into the 8ig Flatt

Ditch. The Novth fovk River channel is divy below the Big Flatt
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Faovage pyvoduction on private land in the Whitney Vallsy is
essential to the maintenance of the vyesident elk herds by ODF&ld.
Approving  instveam water ryvights which would preclude stovage
facilities such as the proposed Ricco Dam would have an adverse
st Taect on development of new fields. And since there isn’t enough
watey to effectively ivrigate the filields now in production, any
reauction in avalilable water would cause an adverse affect of the
1k population. This would constitute a detvimental effect on the
cus i Lntorest .

sribh Fovk Burnt River immediately below Camp Creek is asseri-
fov irvvigation of the lower Whitney meadows. The L3
ann the meadows 1o produce hay and fovage. which is ubi-
not  only by domestic livestock but also by the same hevd
Yy 200 head of elk mentioned in IS 72185. Instieam watey
vights in this area which precluded futuve development of ivviga-
Lion vights and storage rvights <ould adversely affect torage
avallable for the elk and be detrvimental to the public intevestht.

Thiis viver segment 1s far too long and diverse to Lyeat as one
application. The upper part of the veach flows year-round because
of veturw Tlows from irvvigation on the Whitney meadows. The
gaglng station measures faivrly accurate flows at Fetticoat but in
ne way rvepresents what the flaows are neary Whitnay, Near Whitney
this segment of the rviver dries up to the point wheve vyou can
2asily step acrvoss 1t unless Pete Mann Diteh water sugments
Tilows. This is private land and no permission has been granted to
ODF&W to access this land to measure flows. Thaerefore therve is no
way accurate information could be obtained for this application.

Aria below the gaging station neay the Forest Goundary where the
viver is diverted into Rig Flatt, there 1s no viver at all. The
appliication iz for the North Fork Burnt fram Camp Creek to the
Dam. However, there is no water at all for fTour miles of this
reach during ivrigatlon season. Novth Fovk water enters the Burnt
River below the dam during this time period. aAveraging a dry
viver channel with a portion of the river that runs year round
(Just bavely in the summey, good flows during the spring flood)
i not a yveasonable oy sclentific way to come up with flow
amounts Tor this application.

The technical review states the instyeam water vight is for
migration, spawning, egg incubation, Try emervdgence and Jjuvenlile
rearving of rainbow trvout. Forest Service records show =tream
tempavatures on the Novyth Fork Surnt River exceed State standards
for tvout habitat except for a brief Ltime in the spring during
run—-off. Zven then when stream temperatuves are low, sediment
genarated by meliting snow usually precludes fish spawning or fry
aemargaence. The watershed is on the mend and perhaps in vears to
coms Tish may use the North Fork. Bubt dgranting a water rvight now
for a beneficial use that does not exist Tor at lesast part of the
voear 1w not corvech . The dates of trout use should be modified.
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The Buynt River below Unity Dam is essential for maintaining QW
irvigation needs of the wvallevy. lo wWws Tluctuate gquite a bLL
between the two gaging stations. All the lands in the Burnt Riwver
Valley ave private and no permission was granted to ODF&W to

(=31

access bhe land. Thus, acoUrate informabtion about mtream Flows
could not have been used In this agplication. Often during the

summay . Lihe whole valley finishes having at about the same time
ana its essential all the ivvigatovs get thelr ground wah  agaln
o quiakly as poszible. Az upper ditches are turnad on &

. bhe viwvery dis dvied up until move watey is turned oub at the
damoand return Tlows begin btoe augmant thic Ylow of water bto down

SEY Gam uSor! Usually therve 15 gsome water Tlowing in the viver
duving brvigetion soason bub not alwayvs, Tt would cause a debri

mantal offect on the vanchevys not be able to take the water whan
they needed it Just because of some inotream waler right for
water which naturvally would not even be available. As stated
ey ausly, befores Unity Dam was buils, the Surnt River simply
diied up in late summer. Issuing instveam water yights for the
Burnt Rivaer would not be reasonable and would be detrimental Lo
the local economy and the public intervest.

Capaal

by

ATter drrigation season ends each yesry the gates on the dam ave
shut and no water is veleased. The vivey dvies up to pools while
the dam Le being filled. There is no water available for instream
water vights during the fall and wintey months. Maintaining a
mirvdimum flow would have adverse affects on downstream users who
expect a Tull reservoly 1n the spring.

The watey vights application is in ervor in that the beneficial
use 1is fovy migration, spawning, egy incubation, fry emergence and
Juvenile vearing of valnbow trout. Habjitat for this usze does 1ot
exist. Watevy tempevatuves during the summer ave tuo great in
this segment of the Burnt River to allow survival of tyout, much
less spawning, egg incubation, Try emevgence and Jjuvenile yeav-—
LIS . In many sections of the Bridgeport Valley the rviver has
little gradient. and braids throughout the avea in separate chan-
nels which are sometimes dry, depending on which fields ave being
ivyigatoed. The yvivery is dvry in the fall after the dam is shut
aown. None of thece condiltions provides habitat fov Lrout. An
occasional ftvout i caught in Dark Canyon by the minevrs there,
but. the fish are small and the flesh soft and inedible because
of warm sitream tempevatures and murky water. Huge, ugly suckers
are the main fish smpecies In this scgment of the SBurnt. The.
application is fTorv the wrong fish species.

The Burnt River fraom Clark’s Cveek to Durke is an important
minevalized avea and production of minerals is important to the
local , State and National economy. The lower half of IS 72169
falls into this mineralized zone. Instream water vights which
precluaes future tempovary water vights, storvage projects and
filing for abandoned watey vights could adversely affeact these
opevrations and would not be in the irnterest of developing miner-—
ala for the public good.
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1% 721648 Sn
The Tinal segment of the Burnt River i= quite similarv to qupﬁhf
TS 7216%. The Tivesh pavit of the segment flows through Dark Fan@hy

and j= lmportant for Lts mineval vesources. Filing of lnstruam
watay yviaghts that precluded Tulure development in this areas would
Do detvimental to the public good =ince minevrale arvae necessary
tov  Lhe local, ‘3

tate and National cconomy .

T aac

thvough the Durkeo Valley whers iU iso
) vaction Lz oalso an imporvtant  indusityy

Miite L v oavar . ann}l;', st duntington the viver

the Snake iverv. This vivey seament is too long and

in Tlows to qualify az one soagment oy technical

& booas with application IS5 72167, flows fluctusts tyamendous

Py Detwzen the Lwoe goging stations. The Jands ave al)) pryivatbe
Trom Durkes Lo the Snake River and no permission has bsen gvranted
by those landowners Lo give ODF&W access. Thus, noe ascourate
racovas of flows could have been used to arvive at the instreanm

water vight amount an the technical veviow.

Even the section of this segment of viver which flows thyough
Doy k Canyan wheve no ivvigation occurs 1w not tyout habitat. Many
lavgo . healthy suckevse inhabit the slow deep pools bubt tyout do
nol Spann . euggs ave not incubated and fry do not emevrge in water
wheva Lemperatuves exceed 85 degvess in the summer months. Some
fish from the Snake River may uquley move into bhe lower viver
necar the Snake but the viver above ths confluence iz 1ittle used,
except by zsuckers., The application is in arvor as to fish spe-

cles.,

Mo appplication was made by ODF&W for the Scoubh Fork Burnt River
stream segment Trom the gaging station thryough the Scouth Forv!
Valley tao the vesaywvoir. Svidently, personnel from ODF&W coulc
avive by on Highway 26 where the dry channel of the South Fork
Buvnkt River crosses under the highway and see theve is no water
avallable. This is good thinking on that agency’s part. There is
no "extra" water anywhere in this basin to appropriate for ODF&L
inztyeam water vights. Approval of these cevtificates would not
bee in the best interest of the community ov of the public. All

applications should be denied.

i

Sinceraly,

LA

PLO. Box 185D
UnLLy, QR 970384
50534446 3413

p
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WATER ReSUURUES pepM],
SALEM, OREGON
January 19, 1995

Mr. Michale J. Mattick
Water Resources Department
158 12th Street

Salem, OR 97310-0210

Dear Mr., Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the fcllowing objections to the above stated
applications filed by the Oregon Department of Fish and wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4, The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instream“@&her;uum ]
rights will be born by the landowners and irrigators. The SALEM, OR‘E‘(}‘J wER],
administrative costs will fall on the taxpayers. We as ON
taxpayers, landowners and irrigators object to these additional

known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

Objections #4 and #5 could have a big economic impact on our
community. Consideration should be given to what impact new
regulations will have on small rural communities such as ours.
Any additional burdens put on this community could have a very
negative effect on our school.

Sincerely,

(Bomie (Bevegton

Bonnie Clugston

Burnt River Community
Development Council

P.O. Box 102

Unity, OR 97884

Sincerely
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WATER "
SaLps,
LEM’ OREG -,
January 19, 1995 On

Mr. Michale J. Mattick -
Water Resources Department

158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objectionz to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping'as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights,

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instrggﬁgﬁﬁm*ﬁE;EEBUtﬁk
rights will be born by the landowners and irrigators. e N
administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures,

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely,

City Council of Unity
Cherry L. Dickson, Mayor
Pat Schiewe, City Recorder

" CLD/ps
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WATER ReSuURLED pEf],
January 19, 1995 SALEM, OREGON

Mr. Michale J. Mattick

Water Resources Department

158 12th Street Pepartment M [Z
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instream waté%LEM,OREGOQ&H
rights will be born by the landowners and irrigators. The
administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely

O olloiy il oo

-nlr"-"'
¢ COLLEEN HUTCHEON §
f

BOX 138
¢ HEREFORD, OR. 976837

P——— - - A
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SALE
January 19, 1995 M. OREGON

Mr. Michale J. Mattick
Water Resources Department
158 12th Street Department
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4, The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instream waté%MEM YUCES e
rights will be born by the landowners and irrigators. The Gon
administrative costs will fall on the taxpayers. We as

taxpayers, landowners and irrigators object to these additional

known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely '
Wawf VTN
HC S 56 [Reoy/3S
oty L
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January 19, 1995

Mr. Michale J. Mattick
Water Resources Department
158 12th Street Department
Salem, OR 97310~0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, 1S
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs,

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals, These applications will also eliminate any
future water storage opportunities.

4, The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5, The burden of the cost of implementing the instream wa%%er e LS,
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rights will be born by the landowners and irrigators. The £Go oy ™
administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely
%&f e /Z;;;;g;\
£o. ﬁajyéﬁ

Unsi, &K 9755
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(503) 446-1365 POTATOES, HAY & GRAINS

UNITY, OR 97884

SERVING AGRICULTURE IN HARMONY WITH THE ENVIRONMENT

Januaty 27 1995

Cregon Water Resources Department
Michael J, Mattick

Commerce Bullding
168 12th Street NE
Salem OR 97310-8130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

I hereby submit the following objection to the above mentioned applications for Instream water
rights filed by the Oregon Department of Fish & Wikiitfe (ODFW). ! assert that the technical reviews
by the Water Resources Department (WRD) are defective and there are elements of the water
rights as approved that may Impalr or be detrimental to the public Interest, based on the facts and
Issues set forth below. The appiicants have requested flows that exceed the level of flow
necessary to support the uses applied for (ORS 537.336 and OAR 690-77-015 (8). For the reasons
set out hereln. the appication should be rejected or returned to the applcants for the curing of
defects.

1. The flow levels approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD Is supposed to
follow when determining Instream water rghts: the "quantity of water necessary to support those
public uses”. ] assert that this standard means the minfimum quantity necessary to support the
public use. The technical review does not address the quantity of water or flow levels necessary
to support the uses applied for. A review of the WRD file shows that no such anatysls has
occuited. The only review undertaken by the WRD was a check to see If the requested flows are
less than the average estimate natural fiow ("EANF”; OAR 690-77-015 (4) ).

The Bumt River watershed has changed dramatically due to USFS logging prescriptions, and four
catastrophic fires In the basin. This In tumn has changed the quantity of water released throughout
the watershed and the timing of release, Cument evaluation controls administrated by WRD need
to be updated to account for the change In watershed during the last 20 years. Water avaflability
analysls model Is not current with the basin and sub-basin changes as descifbed above,

2. Anintegral part of the technical review by the WRD Is the analysls of the application and
suppordng data. OAR 690-77-015 also requires an application to Include at a minfmum "description
of the technical data and methods used to determine the requested amaunts;”

ODFW's appication under 5. states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to determine the requested flows was the "Oregon Method™.)
No analysls of supporting data, or the lack thereof, appears In the WRD file for the application. The
technical review Is defective In that the WRD did not evaluate "whether the level of Instream flow
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requested is based on the methods for determination of Instream Pow needs as directed by statute
and approved by the administrative rules of the applicant agency.” [0AR 690-77-026 (1) (h) ).

ODFW does not have spedific files for thel instream watex right applications. The ordginal data
supporting the Basin Investigation has apparently been lost or destroyed. Such information is
assentlal to understand and evaluate the requested flows and assess thelr accuracy. No
supporting data or “technical data” was submitted by the appicant as required by OAR 690-77-020
{4). Since no techrical data was Included with ODFW's application, the application should be
retumed to the applicant for curing of defects or te-submittal {OAR 690-77-021 and 022),

3. The methodology used for this applicaton, the ‘Oregon Method™, Is inherently flawed inthat it fs
based on a methodology that has been superseded and Is not rellable, and Is based on outdated or
Insuffident information (note testimony of Albert H, Miratl, . on the Oregon Method at the Wates
Resources Commission, December 6, 1990 meeting). The Oregon Method was further critiqued in
Instream Flow Methodologles, Louls C. Fredd, Oregon Department of Fish and Wikiifa (1988). In
that aitikgue at page 10-71 the authors stated that:

"The principal Imitation ks the arbitrariness of the flow criteda, There Is no way of knowing
if they are necessary or sufficlent, The binaty velodity and depth ciiteda are also arblrary and can
resuit In miskeading conclusions. it {Oregon Methad) is one of the eatllest developments of the
cummddegﬁ.vebdw.aMespodaWsubsﬂmdzemdssdvedmmbmhasmwbem

supersedod.

The determinations made from the Oregon Method ate not rellable and should therafore be rejected
by the WRD or the Commission as the final authority in determining the level of instream flows
necessary 1o protect the public use (ORS 537,343}

The "Oregon Method™ 1s the improper methodology for determining insteam flow requirements
pursuant to CAR 635-400-015 {13a)

4. The Oregon Method was not folowed to obtain flow levels requested. One of the requirements
of the Department's technical review is contained in OAR 620-77-026 (1) (h) : "Evaluating whether
the levei of Instream flow requested Is based on the methods for determination of instream flow
needs as directed by statute and approved by the administrative rules of the applicant agency.”
This requirement does not mean that the WRD can simply accept 0DFW's asserdon that the
"Oregon Method™ ks the basls for the requested flows. The WRD must actively review the
application to see If the Oregon Method and ODFW's Instream rules are being followed. Where
applicable, ODFW must also submit supporting data to show that the standards and Giterta
comalned in thelr nies has been folowed.

The actual measurements used by ODFW to set requested flow levels are totally
Inadequate to validate those amounts; these measurements were made by ODFW's predecessor,
the Oregon State Game Commission, as shown In the Appendices to the Powder Basin Plan.
Actual measurements of stream flow were not made at times when key Me stages occurred and,
In fact, the sever hmitations of the data avaflable show that they are fnadequate to validate the
requested flows: "Actual measwement of stream flow made at or near recomenended Instream
flow requirements and made at times when key Me stages occur are lmportant to valdate the
methodology used, and to vakdate that the recommended instream flow requiremnents provide
desirable habitat conditions.”

Thera has heen nn acmial nn sita fiow mAasurements of the raachas f straams appliad for inder
the ahrwe ISWR 721688 and 72169, Thasa reaches fimw thrmagh private laneds aned have e been
accessed by the ODFW. The physical stream bank properties has changed over the last 20 years
and by ODFW administrative qule 635-400-015 {13,a) which denotes that the IFIM method of
Instream flow requirements. NOTE: U.S, Bureau of Reclamation report on Historcal Natural
flows of Burnt River Basin show a unkgee difference from flows submitted in the Powder Basin
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Plan. {Taken from Page A-2 Dark Canyon Division Bumt River Project, Oregon Wrap-up Report July
1971)

5. There are no cakulations or information in the WRD file to show what ratios or models were
used or how adjustments were mads to detenmine the 50% exceedance flows, and thera Is also
no information In the technical review to show the type of statistics used. The EANF caiculations
amdefecﬂve.muMnghNghEANFleveBandmusanoMngexcesslvemoonmwruadﬂowsbyﬂw
WRD. The model used to calculate EANF should be reviewed and revised to propery set EANF
figures. :

Updating the modet of the Bumt River Is needed to reflect the large changes In the watershed
which have occurred during the last 20 years. Also there Is a conflicting Information on stream
ﬂowsdependngmmeswrceasmenﬂomd!nmeiastparagmph.

8. A conditlon shoukd be added to the Instream water right that the right shall not have priorty over
ruittipurpose storage facillides and water.

This ohjection Is filed In accordance with OAR 690-77-028. The issues raised shouki be considered
as part of a contested case hearing, The above WRD techrical reviews are Inadequate and
defective and have fafled to follow applicable rules. A thorough review of the applications are
necessary to determine the flow levels necessary to support the public uses applled for,

For the reasons set forth above, the abjector asserts that the applcations are defective and should
be retumed to the appiicants, The flow levels requested are excessive and not necessary 1o
support the public uses proposed. Flow levels set at the rates proposed will interfere with fiture
maximum economic development. Excessive flow rates for instrearn water rights represent a
wasteful and unteasonable use of the water involved (ORS 537.170),

Keith Sholenberger

P.0. Box 31 :j:

Unity OR 97884
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January 27 1985

Oregon Water Resources Department
Michael J. Mattick

Commetce Buliding

158 12th Street NE

Salem OR 97310-8130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

Ih«ebysubnitﬁwfdowmgob]acﬂmmbehaid&mmvakﬂgadmmmmﬂnm
mentioned applicadons for Instream water rights flled by the Oregon Department of Fsh & Wikdife
(ODFW). 1 assert that the technical reviews by the Water Resources Department (WRD) are
defective and there are elements of the water rights as approved that may impak or be
detrimental to the public interest, based on the facts and lssues set forth below. The
hwemmmmmexmmmadmmwwmmwmms
537.336 and OAR 690-77-015 (9), For the reasons set out hereln, the application should be rejected
or retumned to the applicants for the curing of defects.

1. The flow levels approved by the technical reviews ate not based on any analysls of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD s supposed to
follow when determining Instream water rights: the "quantity of water necessary to support those
publc uses”. | assert that this standard means the minimum quantity necessary to support the
public use. The technical review does not address the quantty of water or flow levels necessary
to support the uses applled for. A review of the WRD flle shows that no such analysis has
occurred. The only review undertaken by the WRD was a check to see If the requested flows are
less than the average estimate natural flow ("EANF"; OAR 690-77-015 (4) ).

The Bumt River watershed has changed dramatically due to USFS logging prescriptions, and four
catastrophic firee In the basin. This In tum has changed tha quantity of water released throughout
the watershed and the dming of release. Cument evaluation conrols administrated by WRD need
to be updated to account for the change In watershed during the last 20 years, Water availability
analysls model Is not curent with the basin and sub-basin changes as descibed above,

2. Anintegral part of the technical review by the WRD Is the analysts of the appiication and
supporting data. OAR 690-77-015 also requives an application to Include at a minimum “description
of the technical data and methods used to determine the requested amounts;”

ODFW's application under 5. states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to detesmine the requested flows was the "Oregon Method™.)
No analysis of supporting data, or the lack thereof, appears In the WRD fle for the application. The
technical review Is defective In that the WRD did not evaluate "whether the level of Instream flow
requested Is based on the methods for determination of Instream flow needs as diected by statute
and approved by the administrative rules of the applicam agency.” (0AR 690-77-028 (1) (h) ).
ODFW does not have specific files for thelr Instream water right applications. The original data
supporting the Basin Investigation has apparently been lost of destroyed. Such Information Is
essentlal to understand and evahuate the requested flows and assess thelr accuracy.

!
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Nosuppaﬂngdmaa"teduicaldma“wassubniﬂedbymeappkamasmtedbyom 690-77-
020 {4). Since no technical data was Included with ODFW's application, the application should be
returned to the applicant for cusing of defects or re-submittal (0AR 6906-77-021 anxi 022),

3. The methodology used for this application, the 'Oregon Method”™, Is Inherently flawed In that it Is
hased on a methodology that has been superseded and Is not refable, and Is based on outdated or
insuffident information (note testimony of Albert H. Mikatl, Jr. on the Oregon Method at the Water
Resources Commission, Decembex 6, 1990 meeting). Tha Oregon Method was further critiqued in
nstream Flow Methodblogles, Louls C. Fredd, Oregon Department of Fsh and Wikiife (1988). In
that aifdque at page 10-71 the authors stated that:

"The pincipat kmitation Is the arbitrariness of the flow criterla, There is no way of knowing
if they are necessary or sufficlent. The binary velocity and depth ariterla are also arbitrary and can
result in misleading conclusions. It {Oregon Method)} is one of the earllest developments of the
concept of depth, velodity, and especially substiate size and dissolved oxygen, but has now been

superseded.

The determinations made from the Oregon Method are not refiable and should therefore be rejected
by the WRD or the Cormwission as the final authority In determining the level of instream Pows
necessaty to protect the public use (ORS 537.343}.

The "Oregon Method™ is the improper methodology for detenmining instearn flow requirements
pursuant to OAR 635400015 (13a)

4. The Oregon Method was not folowed to obtain flow levels requested. One of the requirements
of the Department's tachnical review Is contalned in GAR 690-77-026 {1} (h) ; "Evaluating whether
the level of Insveam flow requested Is based on the methods for determination of Instream flow
needs as directed by statute and approved by the atiministrative rules of the applicant agency.”
This requirement does not mean that the WRD can simply accept 0DFW's assertion that the
"Oregon Method™ fs the basls for the requested flows. The WRD must actively review the
appication to see if the Oregon Method and ODFW’s Instream niles are being folowed. Where
applcable, ODFW must also submit supporting data to show that the standards and ahterda
comained In thelk tules has heen followed,

The actual measurements used by ODFW to set requested flow levels are totally
inadequata to vakdate those amounts; these measurerments were made by ODFW's predecessor,
the Oregon State Game Commission, as shown In the Appendces to the Powder Basin Plan.
Actual measurements of stream flow wete not made at mes when key He stages occurred and,
In fact, the sever Imitations of the data avallable show that they ate inadequate to valdate the
requested flows: "Actual measurement of stream flow made at or pear recornmendad Instream
flow requirements and made at imes when key Ke stages occur are Important to validate the
methodology used, and to vaklate that the recommended instream flow requiremants provide
desirable habltat condidons.”

There has been no actual on site flow measurements of the reaches of streams applled for under
the above ISWR. 72168 and 72169, These reaches flow through private lands and have not been
accessed by the ODFW. The physlcal stream bank properties has changed over the last 20 years
and by ODFW administrative rule 635-400-015 {13,a) which denotes that the IFivt method of
Instream flow requirements. NOTE: U.S. Bureau of Reclamation report on Historical Natural
flows of Bumt River Basin show a unique difference from flows submitted in the Powder Basin
Plan. (Taken from Page A-2 Dark Canyon Division Burnt River Project, Oregon Wrap-up Report July
1971)

2
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5. There are no calculations or information In the WRD file to show what ratios or models were
used or how adiustments were made to determine the 50% exceedance flows, and there Is also
no information In the technical review to show the type of statistics used. The EANF caiculations
are defective, resulting In high EANF levels and thus allowing excessive recommended flows by the
WRD. The modei used to caiculate EANF should be reviewed and revised to properly set EANF
fgures.

Updating the maodet of the Bumt River Is needed to reflect the large changes in the watershed
which have occurred during the last 20 years. Also there Is a conflicting Information on stream
flows depending on the source as mentioned In the last paragraph.

6. A conittion should be acided to the instream water right that the right shall not have priority over
multipwrpose storage faciitles and water.

The Burm River imigation District presents it objections along with and In addition to the Baker
Courty Court letter of objection dated Jamuay 26, 1995

This objection Is flied In accordance with OAR 690.77-028. The Issues ralsed should be considered
as part of a contested case hearing. The above WRD technical reviews are Inadequate and
defective and have falled to follow applicable nules, A thorough review of the applications are
necessary to determine the flow levels necessary to support the public uses appled for,

For the reasons set forth above, the objector asserts that the applications are defective and shouid
be retumed to the applicants. The flow levels requested are excessive and not necessary to
support the public uses proposed. Flow levels set at the rates proposed will interfere with futuce
maximum economic deveiopment._ Excessive flow rates for Instream water rights represent a
wasteful and unreasonable use of the water Involved (ORS 537.170).

The Bumt River Inigation District stands on it petiion to the WRD for a contested case hearing
dated April 6 1992. The district re-emphasises the objections In the petition. {see attached)

Keith Shollenberger
r 7

‘Director Unit 1
P.0. Box 31
Unity OR 97884
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over~appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature“"/émm Vi é)@AA/@’

Nanme:VERL Nou W1 .S/ /Jfl;//s‘uo 7
Date: T/ Z# /775

Address: /b'ﬁb?/ZQ

QP ELE D G T0b



Michael J. Mattick NATEr 1o )
Water Rights Specialist Swéij*vnvqgutp}
Oregon Water Resources Department ““"OHFGQN '
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource

management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

EL. Voo

Signature ' ktfi‘; jM/Q,/’”
Name: M. K. Iiwom,ef\/
Date: [/ }e///(% 'l

Address: Baox 264

el MR
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Oregon Water Resourvces Dept. Jandary 24,1995
158 12th Street N.E.
Salem, OR 97310

OBJECTION TO TECHNICAL REVIEWS:
1872160, 1S$72161, 1872178, 1572168, IS72169, IS72185, 1S72186.

:o o -.5

I

1601,

vl g}
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These are in-stream rights filed by the ODF&J on Burnt River and

its tributaries.

Az Tormer Burnt River Irvrigation District Manager. former deputy
watermaster fov this area and a local resident for over 30 years,
I have =mome familiarity with water flows in the Burnt River
veachexz described in these applications.

Without being able to devote the time veaquived to analyze in
detail the deficiencies in each of the technical reviews., I see
zseveral aveas wheve 1t looks like you arve basing your decisions
on ervoneous information. I feel strongly that the WRD needs to
gain a better understanding of the Burnt River watershed before
it issues these in-stream water rights.

From Lhe many conversations I had over the vears with residents
whose families settled this area, it is c¢lear that before the
Unity Dam was built, Burnt River dried up to stagnant pools in
the late summer, even when the older downstream vights shut off
all of the upstream vights and no irrigation was allowed. This
iz verified by hydrologic records which show a total flow of
Zzevyo for entire months in the Burnt River at the Bridgeport
Gaging Station before the construction of Unity Dam. (This G.S.
iz located approximately at the end of reach 1572169 and the
beginning of rveach 1IS721468.) These practically non—existent
flows cccurved even in “average" water vears.

18721685 and 1IS721i846 cover rveaches on the North Fork of the Rurnt
River. Historically, water in these reaches was first used by
miners in the late eighteen hundreds. One of the first projects
the miners had to undertake was to gather up water from other
watersheds and ditch it to the N.F. of the Burnt River so they
would have encugh water to mine. Ranchers presently use some of
this same system to bring water into the North Fork of the Burnt
River fryom other watersheds, and they still rvun out of water in
the late summer. Obvicusly, there was not enough watey avail-
able to even begin to meet the needs of the first development,
let alone sustain minimum flows.

IS72160, 1672161, & 1S72178 apply to veaches on the South Fork of
the Burnt River. The South Fork of the Burnt River is one of the
tew streams in the area that actually has water in it in the late
summery , This is because it arises on a small watershed that is
almost totally fed by springs. Unfortunately, the amount of
water in the S.F. is very limited. The flow averages aprox. 22
c.f.s. which is divided among over 4,000 acvres in the Unity area.
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These Unity water vights are Jjunior to the older downstream water
rights (aprox. 88,0000 acres) and are only allowed to use the S.F.
waters under a contract with the Buvnt River Ivrigation District
as part of an exchange agreement put in place when the Unity Dam

was built. This means there are aprox. 12.000 acres that have
prior rights to the use of the South Fork which vuns anw ave. of
22 o.f.s.. In your opinion, doesn’t that qualify as being

EGON

"over- appropriated” with no water available for new appropria- ~

tions? In fact, in ovdey to avoid furthev conflicts ovey ths
alveady over-approprviated stream, the 8Burnt River Trrigation
District applied to the then State Fngineer in 1936 to rvestrict
any Turthev approepriastions in the Unity avea.

All of the forgoing is indicative of the water availability (or
move corrvectly the unavailability)} issue. and can be substantiat-
ad by early hydrological recovds as well as volumes of the early
court decrees to settle battles waged by the sarly settlers over
the limited amount of water. Isn’t water availability a concern
when issuing these in-stream rights?

Other issues rvaised by these in-stream water rights that should
be addressed and corrected before any rights ave granted include:

1. IT reaches IS72160, 1S72161, &I572178 were determined by using
the Oregon Method, was it done in errvyor since the South Fork of
the Burnt River is a spring-fed stream?

2. There are times during the summer months when inflow into
Unity reservoir is zero (or negative due to evaporation). Any
minimum fTlows requivred at these times would have to be main-
tained by velesasing storage water. It is clearly bevond the
authority of the WRD to requive such veleases, and it would fur-
ther complicate a difficult Jjob if in-stream minimum flows are
thrown inte the mix. How will this be resolved to prevent the
waste of water being released when it is not required for irv.?

3. All the flows requested for all the months for IS72178

exceed Lthe EANF considevably (some by over 500%, i.e. Mar.) . My
best guess ig that the flows requested exceed any flows that have
evey been in that reach. In fact, the requested flows in the

applications above Unity Dam, IS72160, ISs72161., IS72178, IS7218%,
& 1572186 all have months that sxceed the FANF by several hundred
pery cent. Shouldn’t the vrequested flows at least have some rela-
tion to the "average" amount of water in the stream?

4. As a practical matter, isn’t it erronecus to use the "average"
flows of a stream in order to make determinations of minimum
streamflows? In the last 100 vyears of streamflow rvecords, I
doubt that you would find more than a few years that would gquali-
fy as "average." With all the wvariables that affect streamflow
in this region besides just the amount of precipitation (tempera-
tures, ripeness of snowpack, condition of ground, timing of
vainfall, etc.) streamflows tend to range to the extremes. if
WRD iz trying to establish whethey there is a possibility of
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maintaining a minimum streamflow for fisheries shouldn?t rvour-ran.

Department be looking at the lower end of the spectrum of flows
in & stream? Otherwise, don’t vequested minimum streamflows just
become wishful thinking with little relation to reality?

5. There will be a problem in the future in determining which
channel in the Hereford and Bridgeport areas is rvequired to
maintain the minimum flows unless the channel is pinpointed in
the reqguested vight. Fach affected irrigator will obviously
claim that the other channel 1z the one that should bes carrying
the minimum Tlow. This will be a problem in IS72168, IS721469 &
possibly IS72185 & 1IS72186 where there are multiple channels and
the channels occasionally change. How will this be resolved if
the channels are not definitely located?

£, In the fall, before it is known i{ there will be enough
orecipitation during the winter to provide enough water to fill
Unity reservoir it iIs necessary to shut off the streamflow to a
bare minimum. This is S0P for dams that have no minimum flow
requiremants. Presumably these in-stream rvights will not affect
prioy existing rvights. fievetore., there is no way these in-
stream flows can be maintained during the months requested in the
fall and winter. If vou grant these rights, won’t you be creat-
ing & presumption in the minds of many people that there actually
is water available to meet this need, which is currently not
true?

7. Avre the wmethods used to determine these minimum streamflows
and analysis of the needs of the fishery based on conditions
found on Burnt River or are they based on a genevic method that
may or may not apply to the Burnt River and its tributaries?

8. Will granting these in-stream rights prevent building storage

projects that may be of greater public benefit in the future?

2. Will the granting of these rights create an inefficiency and
waste of watey due to the additional complexity of attempting to
deliver extra water for an uncertain goal?

Before the WRD grants these vequests, I hope you will take a more

realistic lcok at the furnt River watershed. Fish habitat is
not going to be improved by making poor decisions based on inac-
curate information. @ Granting these in-stream rights in their

present form will only complicate and delay any actual chance of
reaching that goal.

Ken alexandér
P.O. Box 153
Unity OR. 97884
Ph. B03 446-2413

Q. patee Lov £(e
S Aypn AunoguisT
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Januarvy 23.1995

To: Water Resources Department
158 12th Street NE.
Salem. Or. 97310-0210
( Attn: Michael J. Mattick )

Subiect: Obiection to ODF&W Instream Water Rieht Application
Technical Reviews

Certificates # are 72160, 72161. 72168. 72169. 72178.
72185, 72186.

As a concerned citizen of Eastern Oregon and of the Burnt
River Vallev.I feel the technical reviews are defective.

In general, the fact that water in this basin has been over
approorated should give Department the first clue there is
no water for ODF&W to appropriate.

Manv streams in this area run little or no water at all in
lfate summer and fall. The main stream of Burnt River was
known to go drv bv August nearlv everv vear.

Thus asking for appropriation of water that is not there
constitutes harassment of legitimate water rights holders.
ieopardizes the economy of the vallev (agriculture. logging
and mining) and is a colossal waste of tax vaver dollars.

Who is going to pav for the monitoring of thesse Instream
Water right?

I appreciate this opportunitv to protest Water ResourcéL
Department technical review of ODF&W applications for
instream water rights.

simcerelyv.
. /

A
Michelle Neal-Pavne
P.0O. Box 149
Unitv. Or. 97884

(503) 446-3321

SR LD LJL,‘“



=} s 1

Michale J. Mattick JAN 27 1995

Water Resources Department NATER RESUUnwcs cer g
158 12th Street ' SALEM, OREGON

Salem, Or. 97310-0210
Dear Mr. Mattick:

January 21, 1995 %E;Q"F»rvgtﬁhuf
Win R sk

Subject: IS 72160, 72161, 72168L41g169, 72178, 72185, and I1S72186

We, the land and water rights owners of the water herein-mentioned
in these applications filed by the Oregon Department of Fish and

Wildlife, submit the following objections to their claims as un-
warranted and devastating to our community and ranch operations.

Around March 25, 1936 our Burnt River Irrigation District adopted
a resolution stating that the Burnt River Irrigation District
above the Unity Reservoir had been over-appropriated and asked
Charles E. Stricklin, State Engineer, to deny further permits on

these water rights.

The information provided by Mr. Stricklin is neither reliable nor

factual since it does not provide the necessary information con-
cerning our district and its needs. There has been no mapping as
required by our Oregon Law and all the land below the Unity Reser-
voir is privately owned and no permission has been granted to
ODF&W to have access to this land. The information used for these
applications is both erronous and not up-to-date!

On years such as last year, the ditches did not provide enough
water for the rancher on the upland. Both cattle and forage along

with wildlife suffered from this shortage. Storage for protection
of the rancher and wildlife would be impossible with the drain on
the lack of water due to these appropriations.

It is gossible that with the construction of the Ricco and Hardman
Dams the needed water could provide a water source but the ODF&W

opposes having these two da@s constructed.

In 1994 users of the water from the South Fork Burnt River were
permitted only 16% of their allocated water. A government agency
taking over without a legitimate reason would effect our livehood

of ranching, stifle the community and have an adverse effect on

our local school system. Future development necessary for business
achievements for the land owners in the Burnt River Valley would be.
crippled. Thé known and unknown ‘expeiises to implement the instream -
water rights would fall on we the landowner-taxpayer.

We feel that the applications should be rejected as drawn until such
time when the ODF&W study this with an honest and clear picture of
our water rights and use of the water.

You very truly,

Paul V. Bennett (Bennett Trust)

Box 135 Loop Road
Hereford, Or. 97837




January 19, 1995

Mr. Michale J. Mattick
Water Resources Department
158 12th Street Department
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

L On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolutlon declarlng Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
approprlate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapplng as requlred by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3 « On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the 1nstream WaterA
rights will be born by the landowners and irrigators. The "M,
administrative costs will fall on the taxpayera. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely ,

Box 1t Un)Ty, Orepon
47384
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology deoes not make for sound water resource
management.

8. The basin is currently "over-appropriated” and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature

Name: Fuelyn .I. Keith

Address: 1205 Washington Av

Baker City, OR 97814

20 /G
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158 12th Street Department

Salem, OR 97310-0210 Re: Instream water rights
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Dear Mr. Mattick:

The Burnt River Irrigation District held a meeting on Jan. 17,
1995 waich I attended becsuse I have been aware of a chronic water
shortage for some time. My home receives 1ts irrigation water from
the Soutn Fork of Burnt River and our water right dates back to 1896,
The instream water rights controversy affects not only my personsl in-~
terests but larger local issues as well.

As a supporter of the Burnt River Fconomic Development council
I sm hoping to help Unity and the upper Burnt River community to grow
a2 little and be more like it was when I moved here forty five years
ago, especlally the school. To keep our ranches functioning .and if we
are to grow at a8ll we need what water we have. We need to keep our
school operating. Other districts are just too far away.

I love living here in this besutiful country smong peovle who
look out for each other and for the land. I worry what might happen
to the environment if ranchers are forced to leave for lsck of water.
Most are good husbandmen and seek to preserve the land and the balance
of nature, If the Oregon Department of Fish and Wildlife applications,
numbers I§ 72160, IS8 72161, IS 72178, IS 72185, 15 72186, IS 72168
and IS 72169, are approved it will do great harm to this area both fi-
nancially and ecologically. Please relect them.

Yours truly,

Hhciose - oM.
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Burnt River Irrigation District

o IVED HCR 86 Box 151
REC GELV Hereford, Or 97837
JAN 23 1995 (503) 446-3313

£+ RESOURCES DEPT. January 23, 1995

Vv SALEM, OREGON
To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
“(Attn: Michael J. Mattick)

Subject: Objection to ODF&W Instream Water Right Application Technical Review
Relerence Application File Numbers IS 72168 and IS 72169

Bumnt River Irrigation District hereby objects to the above listed technical reviews on the
following basis:

(1) We object to the in-stream filing on any sfream that is already classed as "over
appropriated". The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Any water over the authorized rate
must be left in the stream under existing law.

(2) The data presented is not accurate. Historical records available in the Bumnt River
Irrigation District show that live-stream flows in the main stem of the Burnt River are well
below those presented in the applications. The methodology used by the State to
determine the average annual flow is not the most reasonable method for looking at
applications like this in this drainage basin. Measurements taken at the gaging stations are
primarily water released from Unity Reservoir. Averages of the flow in the Bumt River
are misleading and deceiving. The highs during major run-off are very high, while the
lows, which are the normal condition, go all the way down to no natural flow.

(3) The amount of water requested. At a public meeting in Baker City on December 8,
1994, a member of WRD stall told the assembly that these amounts of water were derived
without regard fo existing authorized diversion. We believe that existing and pending
authorized diversions should be taken into account.

(4) Statement: "The source of water is not withdrawn from appropriation." Believe
the Bumt River is over-appropriated.

(5) ODF&W has not demonstrated, or even made a logical case for having an instream
fishery flow in months where historically the stream would not support such a fishery.



(6) We believe that all applications should follow the same procedures and rules as to
filing fees and waiting periods before certificates are issued.

Sincerely,

(signed}
Jerry Franke, Manager

AECEIVED
JAN 23 1395

WATER RESCURCES DEFT.
SALEM, OREGON



. Date: November 25, 1994
OREGON WATER RESOURCES DEPARTMENT

BATISFACTORY REPORT OF TECHNICAL REVIEW

FOR AN INSTREAM WATER RIGHT APPLICATION

OBJECTIONS TO THE PROPOSED INSTREAM WATER RIGHT TECHNICAL REVIEW
REPORT, AS DESCRIBED BELOW, MUST BE RECEIVED IN WRITING BY THE
CREGON WATER RESOURCES DEPARTMENT, 158 12th St. NE, SALEM, OREGON
97310, ON OR BEFORE 5 PM: February 1, 1995.

1. APPLICATION FILE NUMBER - IS 72169
2. APPLICATION INFORMATION
Application name/address/phone:
Oregon Department of Fish and Wildlife
P.C. Box 59
Portland, Oregon 97207
503-229-5400

Date application received for filing and/or tentative date of
priority: 1/29/1992

Source: BURNT R tributary to SNAKE R
County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE
AND JUVENILE REARING OF RAINBOW TROUT.

The amount of water (in cubic feet per second) reguested by
month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
lstd 25.0 25.0 50.0 50.0 50.0 50,0 25.0 25.0 25.0 25.0 25.0 25.0
2ndd 25.0 40.0 50.0 50.0 50.0 40.0 25,0 25.0 25.0 25.0 25.0 25.0

To be maintained in:
BURNT RIVER FROM UNITY DAM AT RIVER MILE 77.1 (SWSE, SECTION 21,

TOWNSHIP 12S, RANGE 37E WM); TO USGS GAGE 13274200 AT RIVER
MILE 41.5 (NWNW, SECTION 10, TOWNSHIP 12S, RANGE 41E WM)
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3. TECHNICAl REVIEW

The application is complete and free of defects.

The proposed use is not restricted or prohibited by statute.

The following supporting data has been submitted by the applicant:

{a) The Figh and Wildlife Resources of the Powder Basin and Their
Water Requirements; August 1967.

(b} Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.

{(c) Development and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.

(d) Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972.

The source of water is not withdrawn from appropriation by order of the
State Engineer or legislatively withdrawn by ORS 538.

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed.

An assessment with respect to other Commission adminisgtrative rules,
including but not limited to the applicable basin program has been
completed,

An evaluation of the information received from the local government {s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The level of instream flow regquested is based on the methods of
determining instream flow needs that have been approved by administrative
rule of the agency submitting this application.

The evaluation of the estimated average natural flow available from the
proposed source during the time(s} and in the amounts reguested in the
application is described below. The recommended flows take into
consideration planned uses and reasonably anticipated future demands for
water from the source for agricultural and other uses as required by the
standards for public interest review:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC

25.0 2%.0 50,0 50.0 50.0 50.0 25.0 25.0 25.0 25.0 25.0 25.0

25.0 40.0 50.0 50.0 50.0 40.0 25.0 25.0 25.0 25.0 25.0 25.0REQUESTED
80.1 110 187 3gg 266 163 106 86.2 65.4 54.8 67.4 74.8AVE FLOW

25.0 25.0 80.0 50.0 50.0 50.0 25.0 25.0 25.0 25.0 25.0 25.0

25.0 40.¢ 50.0 50.0 50.0 40.0 25.0 25,0 25.0 25.0 25,0 25.0MIN FLOW



4. REPORT CONCLUSIONS

The proposed water use, as conditioned, passed this technical review.
The information contained in the application along with the supporting
data submitted by the applicant indicate that the flow levels set out in
this report are necessary to protect the public use.

The supporting data states that the recommended flows are necessary to
meet the biological reqguirements for spawning and rearing of salmonids
and resident game fish. Consideration of habitat type, stream depth and
water velocity were considered by the applicant in development of the
flow levels. (See Determining Minimum Flow Reguirements for Fish, ODFW
Report January 20, 1984.) The recommended flow volumes are necessary to
ensure appropriate levels of dissolved oxygen, turbidity, pH and
temperature.

Minimum stream flow recommendaticns (ODFW MIN} developed from the 1965
and 1966 study are intended to provide suitable environment during
appropriate seasons to perpetuate minimum desirable conditions capable
of maintianing trout populations. The recommended minimums are based
primarily on the biological requirements of the fish present and follow
sesonal stream discharge patterns to which the life cycles of salmeonids
have become adapted. (See 1967 report)

5. PROPOSED CERTIFICATE CONDITIONS

{The following proposed conditions will apply to water use and
will appear on the face of the certificate.]

1. The right is limited to not more than the amounts, in cubic
feet per second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
1st¥ 25.0 25.0 50.0 50.0 50.0 S50.0 25.0 25.0 25.0 25.0 25.0 25.0
2nd¥ 25.0 40.0 650.0 50.0 50.0 40.0 25.0 25.0 25.0 25.0 25.0 25.0

2. The water right holder shall measure and report the in-stream
flow along the reach of the stream or river described in the
certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. This instream right shall not have priority over rights to use
water for human or livestock consumption.

4, The instream flow allocated pursuant to this water right is
not in addition to other instream flows created by a prior
water right or designated minimum perennial stream flow.
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Water Rights Section —~
Water Resources Department

3850 Portland Rd., NE

Salem, OR 97310

RE: Instream Water Right Application #s 70249, 70288,
70942 through 70944, 70946 through 70960, 71221
through 71280, 71282 through 71890, and 71921 through
72946; Reports of Technical Review

General Comments

According to OAR 690-77-026 (1), WRD "shall undertake a
technical review...and prepare a report.'" This subsection
further lists 8 {(a) - (h)] mandatory criteria which, as a
minimum, must be assessed Quring the technical review.
ODFW has concerns with the apparent level of assessment
relative to subsection (c):

OAR 690-77-026 (1) (c¢)--Assessing the proposed instream
water right with respect to conditions previously
imposed on other instream water rights granted for use
of water from the same source.

In the 115 subject reports of technical review, WRD is
proposing to condition each application to exempt human and
livestock consumption from regulation in favor of these
instream rights as follows:

This instream right shall not have priority over
human or livestock consumption.

Instream water right certificates in the North Coast basin
based on conversion of minimum perennial streamflows
generally contain similar c¢onditioning language giving
preference to the listed uses.

By rule, WRD’s technical review process includes assessing
conditions previously imposed on other instream water
rights from the same source. If found to be appropriate,
WRD may propose that new instream water rights contain the
same exemption. There 1is no reguirement that this
exemption be automatically included as part of a technical
review. '

2501 SW First Avenue
PO Box 59

Portland, OR 97207 -
(503} 229-5400

T (503) 229-5459



North Coast Basin IWRs
February 17, 1994
Page 2

When ODFW reviewed WRD files on some of these applications for
documentation of assessments of prior conditions, we found nothing
to indicate that any such assessments had been done. -~ ODFW,
therefore, assumes that the required assessments were not done and,
therefore, objects to the routine placement of the proposed
exemption on any of these applications on the grounds that to do so
would be contrary to the public’s interest in maintaining fish
populations in North Coast basin streams. OAR 690-11-195 (4d).

Specific Comments

Application # 70948

Section 5, Proposed Conditions, is missing from this Report of
Technical Review.

Application # 71241
For the month of December:

1. The minimum flow level recommended by ODFW in the North Coast
basin Environmental Investigation Report is 88 cfs.

2. The reported estimated average natural flow for December here
is 131 cfs.

3. WRD is proposing in the Report of Technical Review to allocate
80 cfs.

ODFW believes the proper amount to be protected during December is
88 cfs.

Application # 71258

Here, the estimated average natural flow is less than the minimum
flow recommended by ODFW for the entire year. Because this is the
only instance where this has happened to date, the occurance is
suspect. ODFW requests that the water availability analysis for
this reach of Miami River be reexamined.

Application # 71280

The recommended flow numbers listed for September through April in
the Application Information and Technical Review sections of the
Report of Technical Review do not agree. Those listed in the
Application Information section are correct.
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Thank you for the opportunity to comment.

Sincerely,

Albert H. Mirati, Jr.

Water Right Review Coordinator

c. WaterWatch of Oregon (public information reguest)
Jill Zarnowitz/Stephanie Burchfield
Penny Harrison, DOJ

FILE: NCOAST.IWR
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gmmgsmfﬂ Forest Wallowa-Whitman P. 0. Box: 907
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fopytor | 2940

bate:  March 18, 1992

L
State of Oregon

Water Resources Department
ATTN: Vater Rights Section
3850 Portland Road NE

«Salem, OR 97310

Enclosed is a summary of the impacts of 36 new ODFW instream water right
applications in the Powder Basin on Forest programs associated with
non-reserved acquired lands managed by the Wallowa-Whitman National
Forest.

We request that the Department, the Water Resources Commission, and the
Department of Fish and Wildlife review this information and discuss it
with Tim Bliss, Water Rights Program Coordinator, Wallowa-Whitman NF
(503-523-6391) and Mike Lohrey, Regional Water Rights Program Coordinator
(503-326-5927), as needed.

The Forest is raising many of the same concerns expressed in a July 29,
1991 letter to you regarding 40 ODFW instream water right applications in
the Grande Ronde Basin and adjacent basins. We acknowledge receipt of
Michael J. Mattick's January 17, 1992 response to this letter. Even
though Mr. Mattick's response to our concerns and requested relief appear
to be adequate, we are restating many of our concerns "for the record."

The policy of the Pacific Northwest Region is to support the State's
instream water right acquisition program in order to protect stream-
dependent flora and fauna. Yet, the Wallowa-Whitman NF also has the
obligation to notify the State of potential impacts to other Forest
programs and outputs identified in ocur Forest Plan.

Sincerely,

R. M., RICHMOND
Forest Supervisor

Enclosure

cc: {see next page)



State of Oregon

cc: Mike Lohrey, Watershed, Regional Office
District Rangers: Baker RD, Unity RD, La Grande RD, Pine RD

Al Mirati

Oregon Department of Fish and Wildlife
2501 SW First Avenue

Portland, OR 97207

Jim Lauman

Oregon Department of Fish and Wildlife
107 Twentieth Street

la Grande, OR 97850

V. Kent Searles, Regional Manager
Oregon Water Resources Department
Baker County Courthouse

Baker City, OR 97814
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February 7, 1992

Stephen C. Brown

Senior Water Rights Specialist
Applications and Permits Section
Water Resources Department

3850 Portland Rd. N. E.

S8alem, OR 97310

Re: Application for Instream Water Rights #72159 thru 72194
Oregon Department of Fish and Wildlife
Powder River and Burnt River Basins, Baker & Union Co.

The Burnt and Powder River basins in Baker and Union County
have been adversely effected by past water management
activities. Native fish in these streams are now confined
to small tributary streams because of overappropriation of
the surface waters and unscreened ‘irrigation diversions.

WaterWatch supports the efforts of the Oregon Department of
Fish and Wildlife to obtain instream water rights in these
streams in order to provide some level of future protection
for the region's valuable fish and wildlife. WaterWatch
urges the Oregon Water Resources Department to issue these
instream water rights at the earliest opportunity in the
amounts requested.

Please inform us of any protests that you may receive to
these applications.

Slncerely,
- / g

dim Myron

WaterWatch of Oregon, Inc. 921 S.W. Morrison. Suite 438 Portland, Oregon 97205 (503) 295-4039



IWR Application # ‘12169 : Certificate #

STATE OF OREGON
WATER RESOURCES DEPARTMENT

Application for Instream Water Right
by Oregon Department of Fish and Wildlife

There is no fee required for this application.

Applicant: Randy Fisher for Oregon Department of Fish and

1 .

Wildlife, PO Box 59, Portland, OR 97207

The name of the stream of the proposed instream water right
is Burnt River, a tributary of Snake River.

The public use this instream water right is based on is
providing required stream flows for rainbow trout.

The amount of water (in cubic feet per second) needed by
month for each category of public use is as follows:

USE(S): Migration, spawning, egg incubation, fry
emergence, and juvenile rearing.

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
25 25/ 50 50 50 50/ 25 25 25 25 25 25
40 40

The reach of the stream identified for an instream water
right is from (upstream end) Unity Dam, river mile 77.1,
within the SW quarter of the SE quarter of Section 21,
Township 12S, Range 37E W.M., in Baker County...

Downstream to USGS gage 13274200, river mile 41.5, within
the NW quarter of the NW quarter of Section 10, Township
128, Range 41E W.M., in Baker County.

The method used to determine the requested amounts was the
Oregon Method.

When were the following state agencies notified of the
intent to file for the instream water right?

Dept. of Environmental Quélity Date: January 8, 1992
ODFW (Fish, W1dlf, and Habitat) Date: January 8, 1992
Parks and Recreation Division Date: January 8, 1992



IWR Application # Certificate #

7'

10.

If possible, include recommendations for measuring locations
or methods:

Use USGS gage 13274200 (at RM 41.5).

If possible, include recommendations for assisting the Water
Resources Department (WRD) in measuring and monitoring
procedures:

Local ODFW personnel will assist the watermaster in
establishing a monitoring plan and program.

If possible, include other recommendations for methods or
conditions necessary for managing the water right to protect
the public uses [see OAR 690-77-020 (5)(c)]: None.

Remarks: The requested flows are the minimum required to
maintain salmonid populations at their current levels. No
provision is made at these flows for population restoration
or enhancement.

An instream water right may be allowed for an instream beneficial
use of water subject to existing water rights with an effective
date prior to the filing date of this application.

This type of beneficial use is for the benefit of the public and

a certificate issued confirming an instream water right shall be

held in trust by the Water Resources Department for the people of
the State of Oregon, pursuant to ORS 537.341.

1/ L‘L/ﬂl signea: Oy T Z@\J\/

Date:

Oregon Department of Fish and ALSlStant Dlrect;L
Wildlife Habitat Conservation Div.
File: BURNT2.APP



IWR Application # 121 Y Certificate #

This is to certify that I have examined the foregoing application,
together with the accompanying maps and data, and return them for:

In order to retain its priority, this application must be returned
to the Water Resources Department with corrections on or before

; 19 .

Date: , 19 .

This document was first received at the Water Resources Department
in Salem, Oregon, on the Qﬂjo\‘d day of gﬂm/\%; ;
19 7., at ?fﬁ@ o'clock B: M.

Water Resources Department
3850 Portland Rd. NE
Salem, OR 97310
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PRIORITY DATE

DATE INITIALS MINIMUM REQUIREMENTS TO FILE

Name and mailing address

Source of water

Quantity of water

Location of project

Use of water

Signature of applicant
Allowable use by policy

State Engineer withdrawal
Legislative withdrawal

Land use approved pending

FIELD OPERATIONS

Application date stamped per money receipt date
Stream Indexed
Stream Code
Scenic Waterway
Findings:
1) Concluded - Scenic-Reg Ack letter
2) Under Study - Scenic-Ack letter
3) Basin 2 - Willamette-Ack letter

Notified

District excerpt received
Entered in Paradox
Prepare six coplies of Draft Permit
Send one copy to Data Center

Plat Carded and copy made YES NO
Conflicts (well surface ) -
Prior ISWR § _
Within Xrrigation District (hane)

EUPPORT BERVICES

Stamp contents with application number
Mail/Provide copies of draft permits to DEQ, ODFW,
PARKS, AND WATERMASTER

Mail ack letter (provided by Data Center) with
receipt to applicant, cc to CWRE and file

Place label on file and card

If dam is over 10 feet or storage exceeds 9.2 AC-FT,
route file to bam Safety Section

Notify Irrigation District

FIELD OPERATIONS

ke
142}

Ownership Statement

Name and address of all owners
Other landowners notified

Legal Description

Need Commission review

Requests greater than 5.0 cfs
Dam height greater than 20 feet
Storage greater than 100 acre-feet
out of Basin diversion
Groundwater recharge project
Other substantial public interest

T
[HTTTE

GW comments received resolved
ODFW comments received resolved
DEQ comments received resolved

Interest Groups
Water availability received
Objections received resolved
Protest received resolved
Management Codes

EXAMINATION FEE: REMARKS:
RECORDING FEE:

TOTAL:
REFUND:
DEFICIENT:

0639W/10-10-91




COPY CHECK-OFF SHEET FOR INSTREAM TECHNICAL REVIEWS

OTHER ADDRESSES:
£ F. A. I. R.

2”7 FRUIT GROWERS LEAGUE
47 HURRICANE CREEK IRRIGATION DITCH CORPORATION, RICHARD A. BOUCHER, SEC./TREAS.
/-~ ILLINOIS VALLEY WATER RIGHT OWNERS ASSOC.
47 Laxe counTy STOCKGROWERS, ANN TRACY, PRESIDENT
4~ MORROW COUNTY COMMISSIONER, RAY FRENCH
2 MOON, DAVID, ATTORNEY
OREGON ASSOCIATION OF NURSERYMEN, INC., CLAYTON W. HANNON, EXECUTIVE DIRECTOR
OREGON ASSOCIATION OF REALTORS, JERRY SCHMIDT, WATER CONSULTANT
OREGON CATTLEMEN’S ASSOC.
OREGON HOP GROWERS ASSOC.
OREGON SHEEP GROWERS ASSOCIATION, INC.

OREGON WHﬁAT GROWERS LEAGUE, MACK KERNS

AN NN

WALLOWA COUNTY COQURT, OFFICE OF THE JUDGE
<4~ WALLOWA COUNTY STOCKGROWERS ASSOC., C/0 JEAN STUBBLEFIELD, SECRETARY
£~ WATER FOR LIFE

/ WATER RESQOURCES CONGRESS
REVISED: 10/14/54
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COPY CHECK-OFF SHEET FOR INSTREAM TECHNICAL REVIEWS

(7 ) 5, " s
cc: FILE & 2/ JFodn~ F TP

ST X

¢ WATERWATCH
~

PR
. A e
= 2 fkel o A

VODF&W (DEPENDING ON - IF NOT APPLICANT) COUNTY(IES): -5 « =

4 WATERMASTER # ©
el
REGIONAL MANAGER - . &
£ REN STAHR

(OVER FOR MORE ADDRESSES)

OTHER ADDRESSES :
& AGRICULTURE, DEPARTMENT OF, VES GARNER
£~ BOYER, JOHN, JR.
2~ COALITION FOR REPONSIBLE WATER PLANNING

—CO0SCOUNTYROARPOFCOMMESSIONERS . . GORDON. ROSS-—{COOS-RIVER BASIN-ONEY)

/ CROOK COUNTY STOCKGROWERS ASSQC., JEFF & RUNINDA MCCORMACK

-

¢~ DEPARTMENT OF ENVIRONMENTAL QUALITY

4 DOUGLAS COUNTY LIVESTOCK ASSOCIATION

CASEWORKER ORIGINAL TO APPLICANT 10/14/54
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STATE OF OREGON
- WATER RESOURCES DEPARTMENT

RECEPT# { 3@2 158 12TH ST. N.E. " INVOICE #__
St SALEM, OR 873100210 SRR

378-8455 7 378-8130 {FAX)

“RECEWED FROM: £t o s #4y Wt _
; v de s Soa e D et Ol g
i -

CHECK: # QOTHER: (IDENTIFY)

ADJUDICATIONS

PUBLICATIONS / MAPS

OTHER: (IDENTIFY)
_ OTHER: {IDENTIFY)

Wrjin |

YOUCHER ¢

i 1

L MISCELLANEOUS \ﬁ'j -‘;wﬁ? 7 /7@«2
0407 COPY & TAPE FEES ’ 18
o410 RESEARCH FEES $
© 0408 MISC REVENUE: (IDENTIFY) $
. TCt6s  DEPOSIT LIAB. (IDENTIFY) $
. WATER RIGHTS:
- 0201 SURFACE WATER
. 0208 GROUND WATER
L0205 TRANSEER
' WELL CONSTRUCTION
0218 WELL DRILL CONSTRUCTOR
LANDOWNER'S PERMIT

2295 omen (EDENTIFY){/) YM Fooo,

0211 - ‘WELL CONST START FEE 1%
- 0210 - . MONITORING WELLS L
. _ OTHER (IDENTIFY)

LOTTERY PRGCEEBS

POWER L!CENSEFEE(FW/WRD} T o -
HYDRO LICENSE FEE (FW/WRD) . - — R

...,,.,,m,.m HRDRO APPLICATION " RO . I_i:}
‘RECEIPT # ?g@g " pwep !ﬁf;' "i:? ‘{:i& B(y\ it >( ix \ gl

Distribution-White Copy-Customer, Yellow Copy-Fiscal, Biue Copy-File, Buff Copy -Fiscal




T STATE OF OREGON

e . WATER RESOURCES DEPARTMENT
neoorrs 6310 e T o
= 376-8455 / 378-8130 (FAX)
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o 7
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1C165 DEPOSIT LIAB. (IDENTIFY) $

5 WATER RIGHTS:
: o201 SURFACE WATER 0202
0203 GROUND WATER 0204
0205 TRANSFER 0208

: WELL CONSTRUCTION

o218 WELL DRILL CONSTRUCTOR 0219
' LANDOWNER'S PERMIT 0220

_ OTHER (IDENTIFY)

_ WELL CONST. START FE'_'Ir
"~ 0211 WELL CONST START FEE
0210 MONITORING WELLS 3
OTHER ___{DENTIFY)
LDTTERY PROCEEDS :
1302 LOTTERY PROCEEDS
HYDRO ACTIVITY. LI i
0233 POWER LICENSE FEE (FW/WRD) s
23 HYDRO LICENSE FEE (FW/WRD) $
o HADRO APPLICATION I::]
-

RECEIPT # 6310 I f Sy “"./ L Syl b A oo B dan

Distribution-While Copy-Customer, Yellow Copy-Fiscal, Blue Copy-File, Bulf Copy-Fiscal
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! STATE OF OREGON
’ ‘ ‘ 7 WATER RESOURCES DEPARTMENT
: 158 12TH ST. N.E.
RECEIPTH 5 3 4 SALEM, OR 97310-0210 INVOICE #
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RECEIVED FROM: Q}m L w m & -,
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WATER RIGHTS:
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! 0205 TRANSFER 0206
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- WELL CONST. START FEE _
0211 WELL CONST START FEE $ CARD #
0210 MONITORING WELLS $ ‘CABD 4.
i _________ OTHER {UDENTIFY)
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— HRDRO APPLICATION s 1
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_ Surface Application
Reservoir Application

Ground Water Application

_ Transfer Applicatic;n
__ PFO Request
Research

__ Hydroelectric Fees
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_ ¥ Protest

_ Other



Application No. 72169
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