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v/ SHAWN KLAUS
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\/1. WRD - File IS-72186 \
ﬁ. Applicant, Spencer Sawaske, Oregon Department of Fish and Wildlife —
spencer.r.sawaske@odfw.oregon.gov
;/3_ Applicant’s attorney - Anika Marriott, Oregon Department of Justice —
anika.e.marriott@doj.oregon.gov \/
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J 4, Protestant Burnt River Irrigation District’s attorney — Elizabeth Howard, Schwabe Williamson &

Wyatt PC — ehoward@schwabe.com
.\/ 5. OWRD’s attorney - Jesse Ratcliffe, Oregon Department of Justice — jesse.d.ratcliffe@doj.oregon.gov

J 6. OWRD’s attorney’s assistant - Denise Ruttan, Oregon Department of Justice —
denise.ruttan@doj.oregon.gov

Protest Program Coordinator: Will Davidson
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= Oregon

Tina Kotek, Governar

NOTICE OF CERTIFiCATE ISSUANCE

Jjune 27, 2025

OREGON DEPARTMENT OF FISH AND WILDLIFE
ATTN: SPENCER SAWASKE

4034 FAIRVIEW INDUSTRIAL DR SE

SALEM OR 97302

Reference: Application i1S-72186 (Certificate 98266)

Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301

Phone (503) 986-0900
Fax (503) 986-0904
www.oregon.gov/owrd

The enclosed instream certificate confirms the water right established under the terms of the enclosed
order issued by this Department. The water right is now appurtenant to the specific place as described

by the certificate.

If you have any questions related to the issuance of this certificate, you may contact Amanda Mather

at Amanda.L.Mather@water.oregon.gov.

Sincerely,

Ananda /ﬁ/af/fe/‘

Amanda Mather
Water Rights Program Analyst
Oregon Water Resources Department



STATE OF OREGON
COUNTY Of BAKER

CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE IS HEREBY ISSUED TO

OREGON WATER RESOURCES DEPARTMENT
725 SUMMER ST NE SUITE A
SALEM OR 97301

The specific limits for the use are listed below along with conditions of use.
APPLICATION FILE NUMBER: IS-72186
SOURCE OF WATER: NORTH FORK BURNT RIVER, TRIBUTARY TO BURNT RIVER

PURPOSE: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE, AND JUVENILE REARING OF
RAINBOW TROUT

DATE OF PRIORITY: JANUARY 29, 1992

TO BE MAINTAINED IN: REACH 1 - NORTH FORK BURNT RIVER FROM CAMP CREEK AT APPROXIMATELY
RIVER MILE 16.5 (NESW, SECTION 34, TOWNSHIP 10S, RANGE 36€, WM) TO THE
OWRD GAGE 13269450 ABOVE THE BIG FLAT DIVERSION DITCH AT
APPROXIMATELY RIVER MILE 8.7 (NENE, SECTION 25, TOWNSHIP 115, RANGE
36E, WM)
REACH 2 — NORTH FORK BURNT RIVER AT UNITY RESERVOIR NEAR THE QUTLET
OF NORTH FORK BURNT RIVER ABOVE WEST FORK BURNT RIVER WATER
AVAILABILITY BASIN, APPROXIMATELY RIVER MILE 2.4 (NENW, SECTION 17,
TOWNSHIP 125, RANGE 37E, WM)

The right is established under Oregon Revised Statutes 537.341. The reaches in which water is to be
maintained under this right reflect the Settlement and Water Bypass Flow Agreement entered into by
the Burnt River Irrigation District and the Oregon Department of Fish and Wildlife on January 21, 2025
(Settlement Agreement). The Settlement Agreement is not incorporated into this certificate by
reference and is not an “existing water right of record” as that term is defined and used in ORS 540.045
or a “relative entitlement to water” as that term is used in ORS 540.045. All terms and conditions of
this right are set forth in this certificate.

The following conditions apply to the use of water under this certificate:
1. Therightis limited to not more than the amounts, in cubic feet per second, during the time
periods listed below:

Application 15-72186 Water Resources Department Certificate 98266
Basin #9 Page 1of 2 Water District #8




Month | JAN FEB MAR | APR | MAY | JUN UL AUG SEP OCT | NOV DEC
1% % 6.0 6.0 25.0 25.0 | 250 | 25.0 | 120 6.0 4.88 | 4.59 6.0 6.0
2"y 6.0 12,0 [ 25.0 | 250 | 25.0 | 200 6.0 6.0 4.88 | 459 6.0 6.0

2. The water right holder shall measure and report the in-stream flow along the reaches of the
stream or river described in the certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not have priority over human or
livestock consumption.

4. The instream flow allocated pursuant to this water right is not in addition to other instream
flows created by a prior water right or designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of reach 2 to protect necessary flows throughout
reach 1 and reach 2.

Issuep  JUNE 27, 2025

%M,M
Katherine Ratcliffe, Administrator
Water Right Services Division

for lvan Gall, Director
Oregon Water Resources Department

Application 1S-72186 Water Resources Department Certificate 98266
Basin #9 Page 2 of 2 Water District #8



Oregon Water Resources Department
Water Right Services Division

Water Right Application 15-72186 )
)
Oregon Department of Fish and Wildlife, )
Applicant ; FINAL ORDER INCORPORATING CONSENT
Burnt River [rrigation District, ) AGREEMENT
Protestant )
)

Summary: Order approving Application 1S-72186 and issuing Certificate 98266.

Authority :

The application is being processed in accordance with Oregon Revised Statutes (ORS) 537.140
to 537.252 and 537.332 to 537.360, Oregon Administrative Rules {OAR) Chapter 690, Division
77, and the Powder Basin Program (OAR Chapter 690, Division 509).

These statutes and rules can be viewed on the Oregon Water Resources Department’s website:
https://www.oregon.gov/owrd/programs/policylawandrules/Pages/default.aspx

The Oregon Water Resources Department’s main page Is
http://www.oregon.gov/OWRD/pages/index.aspx

This final order is issued pursuant to ORS 537.170(6) to (9), 183.417(3}, and OAR 690-077-0047,
137-003-0510(4), and 137-003-0665(5).

APPLICATION HISTORY

1. The Application History section of the May 14, 1996, Proposed Final Order is incorporated
herein by reference.

FINDINGS OF FACT

1. The findings of fact in the May 14, 1996, Proposed Final Order are incorporated herein by
reference, with the additions and changes shown below.

2. Onlanuary 29, 1992, the Oregon Department of Fish and Wildlife submitted an application
for an instream water right to the Oregon Water Resources Department (Department).

Application I1S-72186 Page 10f4 Final Order



3. On May 14, 1996, the Department issued a Proposed Final Order recommending approval
of the application.

4. Onjuly 25, 1996, the Burnt River Irrigation District filed a timely protest of the Proposed
Final Order.

5. On September 14, 2021, the Department referred the protest to the Oregon Office of
Administrative Hearings for a contested case hearing.

6. On January 21, 2025, the Oregon Department of Fish and Wildlife and the Burnt River
Irrigation District entered into a Settlement and Water Bypass Agreement to resolve Burnt
River lrrigation District’s protest. The Settlement and Water Bypass Agreement was
conditioned and contingent upon the Department issuing a Final Order and Certificate that
sets the instream reach for the instream water right requested by the Oregon Department
of Fish and Wildlife consistent with the terms of the Settlement and Water Bypass
Agreement. ‘

7. OnlJune 2, 2025, the Department, the Oregon Department of Fish and Wildlife and the
Burnt River Irrigation District (Parties} entered into a Consent Agreement to resolve this
matter. The Settlement and Water Bypass Agreement is attached to the Consent
Agreement as Exhibit A for convenient reference but is not incorporated into the Consent
Agreement. The Consent Agreement is incorporated into this final order by reference and
is attached hereto and made a part of this order. The Settlement and Water Bypass
Agreement is not incorporated into or made part of this order.

8. Pursuant to the terms of the Consent Agreement, the Department shall issue a certificate
that reflects an amendment of the reach of the requested instream water right from the
reach described in the August 27, 1996, Proposed Final Order to following reach (Revised
Reach):

REACH 1 - NORTH FORK BURNT RIVER FROM CAMP CREEK AT APPROXIMATELY RIVER
MILE 16.5 (NESW, SECTION 34, TOWNSHIP 105, RANGE 36E, WM} TO THE OWRD GAGE
13269450 ABOVE THE BIG FLAT DIVERSION DITCH AT APPROXIMATELY RIVER MILE 8.7
{NENE, SECTION 25, TOWNSHIP 11S, RANGE 36E, WM}

REACH 2 — NORTH FORK BURNT RIVER AT UNITY RESERVOIR NEAR THE OUTLET OF
NORTH FORK BURNT RIVER ABOVE WEST FORK BURNT RIVER WATER AVAILABILITY
BASIN, APPROXIMATELY RIVER MILE 2.4 (NENW, SECTION 17, TOWNSHIP 125, RANGE
37E, WM)

Application 15-72186 Page 2 0of 4 Final Order



10,

The Revised Reach amends the reach described in the Proposed Final Order by omitting a
portion of the middle of the reach, thereby shortening the reach and splitting it into two

separate reaches.

tn addition, both the reach described in the Proposed Final Order and the Revised Reach
identify Camp Creek as the upstream terminus of the instream water right reach. However,
the Revised Reach updates the description of the upstream terminus by describing the
location of Camp Creek as “at approximately river mile 16.5,” rather than “at approximately
river mile 14.8.” This update to the description of the upstream terminus does not change
the location of the upstream terminus or expand the instream water right reach. Instead,
the update provides a more accurate description of the location of the upstream terminus

under current conditions.

Finally, both the reach described in the Proposed Final Order and the Revised Reach identify
Unity Reservoir as the downstream terminus of the instream water right reach, However,
the Revised Reach updates the description of the downstream terminus by adding “near
the outlet of North Fork Burnt River above West Fork Burnt River Water Availability Basin,”
and by describing the location of Unity Reservoir as “at approximately river mile 2.4,” rather
than “at approximately river mile 2.0.” This update to the description of the downstream
terminus does not change the location of the downstream terminus or expand the instream
water right reach. Instead, the update provides a more accurate description of the location
of the downstream terminus under current conditions.

The requested instream water right, as amended to reflect the Revised Reach, is referred to
herein as the Revised Proposed Use.

Altfindings of fact in the May 14, 1996, Proposed Final Order concerning the “proposed
use” apply equally to the Revised Proposed Use.

Certificate condition #5 in the draft certificate included with the Proposed Final Order reads
“[tlhe flows are to be measured at the lower end of the stream reach to protect necessary
flows throughout the reach.” Certificate condition #5 in Certificate 98266 issued with this
order has been modified to reflect that the Revised Proposed Use includes two instream
flow reaches and reads “[t]he flows are to be measured at the lower end of reach 2 to
protect necessary flows throughout reach 1 and reach 2.”

Application 1S-72186 Page 3 of 4 Final Order



CONCLUSIONS OF LAW

1. The conclusions of faw in the May 14, 1996, Proposed Final Order are incorporated herein

by reference.

2. All eonclusions of law in the May 14, 1996, Proposed Fina! Order concerning the “proposed

use” apply equally to the Revised Proposed Use.

ORDER

Application 1S-72186, as amended by the Consent Agreement, is approved, and Certificate

98266 is issued.

DATED _ JUNE 27, 2025

%MAMM

Katherine Ratcliffe, Administrator
Water Right Services Division

for ivan Gall, Director

Oregon Water Resources Department

Application 1S-72186
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON

for the
OREGON WATER RESQURCES DEPARTMENT

IN THE MATTER OF: OAT Reference Nos. 2021-OWRD-00051, 2021-
' OWRD-00053 and 2021 -OWRD-00083
Water Right Applications IS-72168, 1S-72169
and IS-72186 Agency Case Nos. IS-72168, 1S-72169, I1S-72186
Oregon Department of Fish and Wildlife, ODFW, OWRD, BRID, AND WATERWATCH
Applicant CONSENT AGREEMENT
Burnt River Irrigation District,
Protestant
WaterWatch of Oregon,1
Intervenor,

Whereas, on January 21, 2025, the Oregon Department of Fish and Wildlife (ODFW) and
the Burnt River Irrigation District (BRID or Protestant) entered into a Settlement and Water
Bypass Agreenent, attached as Exhibit A (Settlement Agreement).” As set forth in Sections 9
and 31, the Settlement Agreement is conditioned and contingent on the Oregon Water Resources
Department’s (OWRD) issuance of Final Orders and Certificates for all of the Instream Water
Rights (IS-72168, IS-72169, and 1S-72186) that set instream reaches for the Instream Water
Rights consistent with the terms of the Settlement Agreement. Section 31 further provides that
BRID will withdraw its protests and that BRID and ODFW will not challenge OWRD’s issuance
of final orders for the Instream Water Rights so long as such orders are consistent with the terms
of the Settlement Agreement.

Whereas, WaterWatch of Oregon (WaterWatch or Intervenor) was advised of the

Settlement Agreement and given opportunity to comment on it, and does not intend to seek a

! 'WaterWatch of Oregon is a party to [S-72168 and IS-72169, but not to 1S-72186.
2 The Settlement Agreement is attached to this Consent Agreement only for convenient reference, The Settlement
Agreement is not incorporated into this Consent Agreement,

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 1 of 4



different outcome in the contested cases for IS-72168 or IS-72169 (Water Watch is not a party to
IS-72186). |

Whereas, OWRD intends to issue Final Orders and Certificates that set instream reaches
for the Instream Water Rights that are consistent with the terms of the Settlement Agreement,
which are attached hereto and incorporated herein as Exhibit B.

Whereas, ODFW and BRID agree that OWRD’s issuance of Final Orders and
Certificates attached as Exhibit B will constitute issuance of Final Orders and Certiﬁcatesl
consistent with the terms of the Settlement Agreement as contemplated by Sections 9 and 31 of
the Settlement Agreement,

The ODFW, OWRD, BRID, and WaterWatch (each individually a “Party” and
collectively “Parties™) do hereby stipulate and agree as follows:

A. Terms of the Agreement

1. After signing of this Consent Agreement by all Parties, the Protestant will within 7
days withdraw their protests in the above referenced matters (Water Right
Applications IS-72168, 1S-72169 and IS-72186), and OWRD will within 7 days
thereafter withdraw the referral of the protests of these matters from the Office of
Administrative Hearings.

2. Within 28 days of the signing of this Consent Agreement by all Parties, OWRD will
issue final orders incorporating this Consent Agreement and certificates, in the form
of the draft final orders and certificates attached hereto and incorporated herein as
Exhibit B,

3. By signing this Consent Agreement, each Party waives the right to a further contested
case hearing on these matters and any and all right to petition for reconsideration or
judicial review of any final orders issued in these matters in accordance with this

Consent Agreement.

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 2 of 4



4. All terms and conditions of the Instream Water Rights are set forth in the draft
Certificates included in Exhibit B. The Settlement Agreement is not incorporated
into the Instream Water Rights and is not an existing water right of record or relative
entitlement to water under ORS 540.045. OWRD is not responsible for enforcing any
terms of the Settlement Agreement. OWRD’s agreement to this Consent Agreement
does not constitute agreement to any portion of the Settlement Agreement,

B. Consent

1. Each Party to this Consent Agreement represents, warrants, and agrees that the person
who executes this Agreement on its behalf has the full right and authority to enter into
this Consent Agreement on behalf of that Party, and bind that Party to the terms of this
Consent Agreement.

2. Each Party to this Consent Agreement certifies that it has had a reasonable
opportunity to review and request changes to the Consent Agreement, and that it has
signed this Consent Agreement of its own free will and accord.

3. Each Party to this Consent Agreement certifies that it has read the entire Consent
Agreement, including the draft final orders and draft certificates attached hereto as
Exhibit B.

4. Each Party to this Consent Agreement agrees that nothing in this Consent Agreement
establishes factual, legal, or policy precedent.

5. This Agreement may be signed in counterparts.

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 3 of 4



May 28, 2025

Debbie Colbert, Director, on behalf of DATE
Oregon Department of Fish and Wildlife

Katherine Ratcliffe, Administrator,

Water Rights Services Division, on behalf of DATE
Oregon Department of Water Resources

William Moore on behalf of

Burmnt River Irrigation District DATE

Brian Posewitz on behalf of

WaterWatch of Oregon DATE

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 4 of 4



Debbie Colbert, Director, on behalf of DATE
Oregon Department of Fish and Wildlife

Katherine Ratcliffe, Administrator,
Water Rights Services Division, on behalfof =~ DATE
Oregon Department of Water Resources

William Moore on behalf of 5-21-202%5
Burnt River Irrigation District DATE

Brian Posewitz on behalf of
WaterWatch of Oregon DATE

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 4 of 4



Debbie Colbert, Director, on behalf of . ::-_' "'ﬁ:_ e
Oregon Department of Fish and Wildlife

Katherine Ratcliffe, Adx.nini.stra't_gir_',_' i
Water Rights Services Division, on behalf of
Oregon Department of Water Resources e

William Moore on behalf of
Burnt River Irrigation District
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Debbie Colbert, Director, on behalf of DATE
Oregon Department of Fish and Wildlife

Jothrans Retdihe June 2, 2025

Katherine Ratcliffe, Administrator,

Water Right Services Division, on behalf of DATE
Oregon Water Resources Department

William Moore on behalf of

Burnt River Irrigation District DATE

Brian Posewitz on behalf of

WaterWatch of Oregon DATE

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 4 of 4



EXHIBIT A

SETTLEMENT AND WATER BYPASS AGREEMENT

Burnt River Irrigation District (“BRID™) and the Oregon Department of Fish and Wildlife

(“ODFW?), referred to collectively as the “Parties” and each individually as “Party”, do hereby
stipulate and agree in this Settlement and Water Bypass Agreement (“Agreement”), as follows:

Recitals

A.

BRID is the operator of the Unity Dam, located on the Burnt River. The dam is a channel-
spanning dam, constructed by the U.S. Department of the Interior, Bureau of Reclamation
in 1936 to 1938. Unity Dam is operated by BRID pursuant to the Contract Between the
United States and the Burnt River Irrigation District, dated December 24, 1935, as amended.

Prior to construction of Unity Dam, the Burnt River and its tributaries had robust flows in
the spring, with greatly decreased flows during the summer. Tributaries froze on occasion,
suspending or reducing flows in Burnt River and its tributaries during the coldest parts of
the year.

As of the date of this Agreement, BRID operates Unity Dam to bypass flows to the Burnt
River primarily when flows are not needed for storage. BRID also bypasses high springtime
flows, which may provide scouring benefits in the Burnt River. BRID generally stores water
between October and April and releases stored water for irrigation use by its members
between May and September. During the late fall and winter months (October through
February), BRID limits releases and bypass flows, sometimes to as low as a monthly average
of 1 cfs or less, depending on conditions and downstream demands. In the winter, an ice
sheet may form on parts or the whole of the reservoir pool. When that condition occurs,
BRID may hold the reservoir level static to prevent suspension of the ice layer, a condition
that can lead to structural damage and may be a public safety hazard.

Springs and return flows feed the Burnt River, maintaining base flows year round, regardless
of bypass flows. The Burnt River and its tributaries also fieeze on occasion such that water
flows sharply decline or cease in certain paris of the system, above and below the dam.

BRID’s Drought Resolutions are specific to local conditions affecting the BRID and are
based on snow pack, precipitation, and water levels in the watersheds that supply water to
the BRID system.

BRID conducts annual maintenance activities on the dam and related structures, usually in
October or November. These activities may interrupt flows for a short period, normally one
to two hours, if at all. BRID is sometimes required to draw down water levels in Unity
Reservoir to perform major maintenance or to allow the Bureau of Reclamation to complete
inspections to verify the integrity of the dam and related structures. These activities depend
on conditions of the dam and related infrastructure. They are infrequent and do not occur
on a set cycle.

Water Bypass and Settlement Agreement Page 1 of 11
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EXHIBIT A

G. Inflows to Unity Reservoir are estimated based on the reservoir pool elevation as measured
by the staff gage located on the dam. Inflows are calculated using a rating curve that is based
on a reservoir survey conducted by the Bureau of Reclamation. As of April 15, 2024, stream
flows in the Burnt River are measured year round at the following gage locations:

13273000 Burnt River near Hereford (operated by OWRD; partially funded by BRID)

13274020 Burnt River above Clarks Creek near Bridgeport {operated by Idaho Power
Company; partially funded by BRID)

13274400 Burnt River above Banks Diversion near Durkee (operated by OWRD;
partially funded by BRID)

13275000 Burnt River at Huntington (operated by Idaho Power Company)

13272500 Hydromet Gage at Unity Dam (operated by Bureau of Reclamation;
partially funded by BRID)

Data from the staff and stream gages is uploaded nearly instantaneously to the respective
stream gage operator’s websites. '

H. On January 29, 1992, ODFW filed instream water right applications 1S-72168, 1S-72169,
and I8-72186 (collectively, “ODFW Instream Applications”) with the OWRD. The
ODFW Instream Applications request instream water rights in the following reaches:

IS-72168
- To be maintained in:
BURNT RIVER FROM USGS GAGE 13274200 AT RIVER MILE 41.5 (NWNW,
SECTION 10, TOWNSHIP 128, RANGE 41E WM); TO BROWNLEE RESERVOIR
POOL AT RIVER MILE +1.0 (8W1/4, SECTION B, TOWNSHIP 14S, RANGE
458 W)
15-72169 To be maintained in:
BURNT RIVER FROM UNITY DAM AT RIVER NILE 77.1 (SWSE, SECTION 21,
TOANSHIP 125, RANGE 37E WM); TO USGS GAGE 13274200 AT RIVER
MILE 41.5 {NWNW, SECTION 10, TOWNSHIP 125, RANGE 41E W}
1S-72186
To he maintained in:
NORTH FORK BURNT RIVER FROM CAMP CREEK AT RIVER MILE 14.8
(NESHW, SECTION 34, TOWNSHIP 10S, RANGE 36E WM); TO UMITY RESERVOIR AT
RIVER MILE 2.0 (NENW, SECTION 17, T128, R37E, WM)
L The purpose of the ODFW Instream Applications is to provide water for “migration,
spawning, egg incubation, fry emergence and juvenile rearing of rainbow trout” (“Iish
Life Cycle Purposes™).
J. Reaches of the Burnt River referenced in this agreement support all life stages of native

Redband Trout (Oncorynchus mykiss gibbsi) in addition to various native whitefish,
pikeminnow, sculpin, dace, and sucker populations. Redband trout are remnants of Snake
River steelhead that, along with Chinook salmon, were historically present in the Burnt
River. The construction of Unity Dam in 1938 precluded fish from accessing the North and
South Forks of the Buint River, documented as principal spawning areas for steelhead and

Water Bypass and Settlement Agreement Page 2 of 11
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EXHIBIT A

Chinook salmon. Lower reaches of the Burnt River were subsequently blocked by the
construction of the Hells Canyon Complex of dams on the Snake River, completed in 1967.
A 1967 basin investigation report conducted by the Oregon State Game Commission found
that guaranteed releases of water below Unity Reservoir during fall and winter filling periods
would significantly increase the fish production capabilities of the Burnt River segment
below the reservoir.

K. OWRD issued a Proposed Final Order and draft water right certificate for ODFW’s instream
application 18-72186 on May 14, 1996, and Proposed Final Orders and draft water right
certificates for ODFW’s instream applications 1S-72168 and IS-72169 on August 27, 1996.

L. In July and October 1996, BRID filed timely protests of the Proposed Final Orders
(collectively the “BRID Protests™).

M. On September 14, 2021, OWRD referred the BRID Protests to the Oregon Office of
Administrative Hearings (“OAH”) for contested case hearings.

N. The Parties each desire to resolve the BRID Protests and support the Fish Life Cycle
Purposes set forth in the ODFW Instream Applications,

0. The Parties arc entering into this Agreement on the conditions that once effective by
signature of all parties:
a. The Parties will pursue withdrawal of the cases from the OAH by supporting
OWRD’s written notification to the OAH pursuant to OAR 137-003-0515(4)(b) that all of
the issues in the case have been resolved without need to hold a hearing; and
b. The Parties will agree to OWRID’s issuance of Final Orders and instream water right
certificates (“Certificates™) that are consistent with the terms and conditions of this
Agreement (the “Instream Water Rights”).

NOW, THEREFORE, IN CONSIDERATION OF MUTUAL PROMISES AND OTHER
CONSIDERATION GIVEN AND RECEIVED, THE PARTIES AGREE AS FOLLOWS;:

1. Recitals. Each of the recitals set forth above are provided for the sole purpose of explaining
the understanding of the parties at the time of formation of this Agreement.

2. Base Flows. Except as set forth in Section 4, BRID shall modify its operations to bypass 15
cfs to the Burnt River (“Base Flows™).

3. Measurement of Flows; Obligation with Respect to Maintaining Gages. For purposes
of determining compliance with Base Flows and Minimum Flows required by this Agreement,
flows shall be measured at the gage stations 13273000 (Burnt River near Hereford) and 13274020
(Burnt River above Clarks Creek near Bridgeport) and reservoir inflows calculated using
measurements at 13272560 (Hydromet Gage at Unity Dam) (collectively “Flow Measurement
Locations™), and BRID shall provide funding sufficient to maintain these gages absent mutual
agreement on an alternative means of obtaining the necessary information obtained by such gages.
If gage stations 13273000 or 13274020 are temporarily inoperable, BRID shall use the 13272500

Water Bypass and Settlement Agreement Page 3 of 11
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EXHIBIT A

(Hydromet Gage at Unity Dam) to provide reasonable flow estimates for the purposes of this
provision. Base Flows and Minimum Flows, where applicable, shall be measured as daily
averages and as weekly rolling (7 day) averages at each gage independently. Rolling 7-day
averages are evaluated for each day, and are calculated as the average of daily flows for the day in
question and the six previous days. For example, the 7-day average for March 7% is the average of
daily flows from March 157", Base Flows and Minimum Flows requirements will be met when,
at all Flow Measurement Locations being used to determine compliance, daily average flows are
not less than twenty percent (20%) of the required flows, and weekly rolling (7 day) average flows
are at or above the required flows. Whether BRID has complied with this Base Flows and
Minimum Flows requirements will be based on raw data maintained by BRID rather than final
published data. Raw discharge data can have errors. Any instantaneous measurement that is less
than fifty-percent (50%) or exceeds one hundred and fifty-percent (150%) of the average daity or
weekly stream flow shall be reviewed for errors. Where there is an error, BRID will evaluate the
neighboring reported raw measurements that are not in error, identify the cause of the error, and
when appropriate interpolate between the non-erroneous measurements to arrive at a substitute for
the erroneous measurement. Final, preliminary, and provisional data can be used to aid in the error
correction process. When the Burnt River freezes, water released from Unity Dam may not reach
or may not be flowing past the Flow Measurement Locations (each a “Freeze Condition”), or
both. During any Freeze Condition, the absence of some or any recorded stream flows at any one
or all of the Flow Measurement Locations shall not be considered a breach of or default under this
Agreement as long as BRID notifies ODFW, within a reasonable period of time not to exceed
seven (7) calendar days, of the time and date the Freeze Condition commenced and concluded.
However, during a Freeze Condition, BRID shall use the 13272500 (Hydromet Gage at Unity
Dam) to the extent possible to provide reasonable flow estimates for the purposes of determining
daily and weekly flow averages. Weekly rolling (7 day) average flows will be calculated using the
day prior to commencement of a Freeze Condition.

4. Minimum Flows. BRID may bypass less than the 15 ¢fs Base Flows (“Minimum Flows”)
under the following limited circumstances:

a. Reduced Inflow. Where inflows to the Unity Reservoir, as measured at the
Hydromet Gage at Unity Dam, drop below 15 cfs, BRID will ramp the bypass flows down to a
level equal to inflows. BRID shall thereafter maintain bypass flows at a level that is at least equal
to inflows, increasing bypass flows as inflows increase, until inflows to the Unity Reservoir, as
measured at the Hydromet Gage at Unity Dam, return to 15 cfs.

b. Drought Declarations. Drought Declarations may be adopted by BRID board
resolution, but shall only be adopted when the following criteria are met: On February 1, (1)
Unity Reservoir is at less than forty-percent (40%) of its storage capacity; or, (2) the snow-water
equivalent measured at the Natural Resources Conservation Service Tipton SNOTEL site is less
than eight (8) inches. Provided however that for the purposes of this Agreement BRID may not
adopt a Drought Declaration more than one (1) time in a three-year period. Prior to adopting a
Drought Declaration, BRID shall consult with local ODFW staff to set criteria that, when met,
will terminate the Drought Declaration. Each Drought Declaration shall expire on September
30, if not earlier terminated. From the effective date of a Drought Declaration until its
termination or expiration, BRID shall bypass a minimum of 5 cfs and make reasonable efforts to
bypass, but is not required to bypass, the 15 cfs Base Flows.
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c. Frozen Unity Reservoir Safety Hazard. When Unity Reservoir freezes to the extent
that it creates an ice layer, and outflows exceed inflows, the reservoir can experience a condition
referred to as a suspended ice layer. A suspended ice layer creates a safety hazard, which is
particularly of concern due to public use of the reservoir. Should a suspended ice layer occur,
BRID shall, for public safety reasons, immediately reduce bypass flows to a minimum of 5 efs,
if’ necessary, in order to increase reservoir water levels such that the ice layer is no longer
suspended and is no longer creating a safety hazard. BRID agrees to notify ODFW, within a
reasonable period of time, not to exceed seven (7) calendar days, of the time and date of this
safety hazard and to return to Base Flows immediately upon resolution of the safety hazard,
which shall be resolved with the reservoir levels returning to the level of the ice layer or melting
of the ice layer, whichever occurs first. At the commencement of this Agreement, no Party
anticipates that BRID will not be able to bypass 5 ¢fs when a frozen Unity Reservoir safety hazard
condition occurs, and BRID has provided information that this rare condition has not lasted
longer than a few days historically.

d. Minimum Pool. When Unity Reservoir reaches its minimum pool elevation of
3776.5 feet, BRID shall not be required to bypass flows until the elevation increases to 3790 feet.
Upon attaining the elevation of 3790 feet, BRID shall bypass 5 cfs and thereafter increase bypass
flows by ten percent (10%) per one (1) foot of elevation gain until it reaches the Base Flow of 15
cfs. The elevation of Unity Reservoir shall be determined using the water surface elevation data
available on the Bureau of Reclamation’s Hydromet website for Unity Reservoir. At the
commencement of this Agreement, Parties understand that Unity Reservoir rarely reaches its
minimum pool elevation.

5. Normal Maintenance and Repairs, Routine inspections, maintenance, and repairs are
required for the Unity Dam on a regular, annual basis, generally in October and November
(“Normal Maintenance”). Dwring any Normal Maintenance, BRID shall provide Base Flows or
Minimum Flows, as applicable, except when doing so will create an unreasonable safety or public
health risk or unreasonably impede BRID’s ability to complete the inspection, maintenance or
repairs in a timely and cost-effective manner, all of which shall be determined in BRID’s reasonable
discretion but in consultation with ODFW. BRID shall give ODFW thirty (30) calendar days
advanced notice of Normal Maintenance, during which time ODFW may provide input to BRID
regarding preferred timing and duration of flow interruptions, if any. BRID shall consider and
incorporate ODFW’s input to the maximum extent possible.

6. Major Repairs and Modifications. BRID may be required to drain or partially drain Unity
Reservoir to inspect the dam or to perforin major repairs or modifications (“Major Maintenance”).
Not less than ninety (90) calendar days before drawdown will start, or as soon as possible, if less
than ninety (90} calendar days, BRID shall notify and initiate consultation with ODFW regarding
the planned timing and duration of the drawdown and of bypass flows during the Major Maintenance
period. BRID shall implement ODFW’s drawdown and flow recommendations obtained during that
consultation o the maximum extent reasonable and feasible, accounting for economic, public health
and safety, and environmental considerations, as well as direction from other agencies who may
authorize or approve activities associated with the Major Maintenance.
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7. Measurement Records. In the event that streamflow measurements at the Flow
Measurement Locations become unavailable on OWRD’s website or Idaho Power Company’s
website, or the reservoir elevation level data becomes unavailable on the Bureau of Reclamation’s
website, the Parties shall collaboratively secure an alternative means to maintain and provide a
record of flows as contemplated in this Agreement; provided, however that BRID shall bear the
expense, if any, of providing that alternative means of maintaining and providing measurement
records. [Except where such changes are temporary, the agreed-upon changes related to
measurement records shall be in writing and documented as an addendun to this Agreement. This
requirement related to measurement records is distinct from BRID’s obligations set forth in Section
3 of this Agreement to provide funding sufficient to operate or otherwise operate Flow Measurement
Gages absent mutual agreement on an alternative means of obtaining the necessary information

obtained by such gages.

8. Annual Compliance Report. BRID shall submit an annual compliance report to ODFW
that outlines the dates that Base and Minimum Flows were provided and the dates that relevant
exceptions were friggered or in effect such that flow releases were minimized or curtailed. The
report shall also identify any instances of non-compliance with the terms and conditions of this
Agreement and provide an explanation for non-compliance. The report shall be submitted to ODFW
on or before May 1 of each year, and shall cover the period of April 1 to March 31.

9. ODFW Instream Reaches. Parties agree, and this Agreement is contingent upon, OWRD
issuing Final Orders and Certificates that set the instream reaches to the following:

a) IS-72168: Reach 1- Burnt River from former USGS Gage 13274200 at approximately
River Mile 41.7 (NWNW, Section 10, Township 128, Range 41E, WM) to OWRD Gage
13274400 at Burnt River above Banks Diversion near Durkee, approximately River Mile
31.3 (NESW, Section 26, Township 118, Range 42E, WM); Reach 2- Burnt River from
cement plant bridge at approximately River Mile 22.9 (SENW, Section 11, Township 128,
Range 43F, WM) to Brownlee Reservoir Pool at approximately River Mile -+1.0 (SW1/4,
Section 8, Township 14S, Range 45E, WM).

b) IS-72169: Reach 1- Burnt River from the base of Unity Dam at approximately River Mile
82.9 (SWSE, Section 21, Township 128, Range 37E, WM), downstream approximately
2,500 ft to just upstream of High Line Ditch Diversion at approximately River Mile 82.5
(SWSW, Section 22, Township 128, Range 37E, WM); Reach 2 - Burnt River from gage
13274020 above Clarks Creek near Bridgeport, approximately River Mile 46.1 (SWSW,
Section 20, Township 12S, Range 41E, WM) to former USGS Gage 13274200 at
approximately River Mile 41.7 NWNW, Section 10, Township 128, Range 41E, WM).

¢) IS-72186: Reach 1- North Fork Burnt River from Camp Creek at approximately River
Mile 16.5 (NESW, Section 34, Township 108, Range 36E, WM) to the OWRD Gage
13269450 above the Big Flat Diversion Ditch at approximately River Mile 8.7 (NENE,
Section 25, Township 118, Range 36E, WM); Reach 2 - North Fork Burnt River at Unity
Reservoir near the outlet of North Fork Bumt River Above West Fork Burnt River Water
Availability Basin, approximately River Mile 2.4 (NENW, Section 17, Township 128,
Range 37E, WM).

Water Bypass and Settlement Agreement Page 6 of 11
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Specific descriptive information including published coordinates and aerial imagery reference
points and locations regarding the agreed-upon reaches of the Instream Water Rights is attached as
Exhibit A. Parties understand and agree that river miles are approximate and change naturally
over time, and that the additional information in Exhibit A is provided to ensure more precise,
durable and understandable reference points for future reference.

10.  New Instream Water Right Applications. ODFW shall not file new instream water right
applications on the reaches described in the ODFW Instream Applications, For avoidance of doubt,
these reaches are depicted in Exhibit B.

11.  Default; Remedies. Where a party fails to comply with the terms and conditions of this
Agreement, the non-defaulting Party may provide written notice to the defaulting party of the default
and the defaulting party shall cure, or, where such default is not immediately curable, take all
reasonable steps to cure, its noncompliance within ten (10) calendar days of receipt of written notice.
If the party fails to exercise reasonable efforts to cure its noncompliance, the other party’s exclusive
remedy, after compliance with Dispute Resolution process set forth below, will be to seek specific
performance of the terms and conditions set forth in this Agreement. Either party may file for a
temporary restraining order and injunction seeking to compel the other party to comply with the
terms of this Agreement, In no case, however, shail any patty be entitled to a remedy of monetary
damages. The Parties understand and agree that OWRD watermasters will continue to regulate the
distribution of water in accordance with existing water rights of record and relative entitlements to
water pursuant to ORS 540.045; provided further that OWRD is not responsible for enforcing Base
Flows, Minimum Flows, or other bypass flows described in this Agreement.

12.  Dispute Resolution. The Parties agree to use best efforts to pursue, in good faith,
implementation of the terms and conditions of this Agreement. It is the intent of the Parties to resolve
any dispute arising out of this Agreement through unassisted, informal negotiations outside of court,
and that litigation will be used only after good faith efforts to resolve disagreements are
unsuccessful.  To this end, Parties understand and agree to prioritize resolution of any
noncompliance or alleged noncompliance with the terms and conditions of this Agreement through
consideration of mitigation equal to the value of the flow releases as a first step in the dispute
resolution process. In considering the need for mitigation, the Parties shall consider the benefits
and provide credit for flows that exceeded the Base or Minimum Flows during the 15 days prior to
and 15 days after (a 31 day period) the day on which noncompliance occurs. When Base Flows are
not met, mitigation is two (2) times the amount of noncompliance minus credit for flows that
exceeded Base Flows during the 31 day period; and when Minimum Flows are not met, mitigation
is three (3) times the amount of noncompliance minus credit for flows that exceeded Minimum
Flows during the 31 day period. Any mitigation shall be provided within one year of the date of
default and shall occur from October ~ March, except that such mitigation may be deferred by up to
one year where BRID adopts a Drought Declarations in accordance with Paragraph 4.b.

13. Process. The Parties agree to assign authorized representative(s) to comply with the
following informal resolution process. Within five (5) business days of receipt of a written notice
of default that sets forth a summary of the disagreement and any documents or supporting materials
that assist in describing the issue or appropriate resolution (the “Dispute”), the Parties shall assign
representatives to make good faith efforts to resolve the Dispute. If these representatives cannot
resolve the Dispute within the next ten (10) business days, the Parties shall designate senior
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managers, in the case of ODFW, and one or more board members and the district manager, in the
case of BRID, to meet at a mutually agreed upon location, which may include an electronic meeting
forum if agreed to by both Paities, to resolve the Dispute. The additional representatives shall seek
to resolve the Dispute within thirty (30) calendar days of the date of receipt of the Dispute notice.

14. Attorney Fees. In the event of any litigation between the Parties with respect to this
Agreement, all costs and expenses, including reasonable attorneys’ fees incurred by the prevailing
party at and in preparation for such litigation, excluding any mediation or non-binding arbitration,
but including any court proceeding, appeal, petition for review or in any proceeding before a U.S.
Bankruptcy Court, shall be paid by the other party, subject to the prevailing party’s good faith
participation in informal resolution efforts prior to initiating any court proceeding.

15. Foree Majeure. Notwithstanding any conditions in this Agreement to the contrary, no
Party shall be deemed to be in default by any other Party by reason of failure of performance caused
by or resulting from an act of Ged, strike, lockout or other disturbance, act of public enemy,
pandeniic, war, blockage, riots, lightning, fire, flood, explosion, dam failure, failure to timely receive
necessary government approvals, or restraints of the government, or any other cause whether of the
kind specifically enumerated above or otherwise which is not reasonably within the control of the
party claiming such.

16. Termination. This Agreement may not be terminated, canceled or rescinded by the Parties,
except by mutual written consent of both Parties, except that after compliance with the Dispute
Resolution process set forth in Section 12 above, ODFW may seek unilateral termination of the
Agreement if BRID has defaulted on its obligation to provide Base or Minimum flows as required
by this Agreement more than three (3) times within one (1) year and the Parties do not have an
agreed-upon mitigation plan and timeline for implementation to compensate for the value of the
bypass flows.

17. Five Year Reviews. The Parties shall meet on each five (5) year anniversary following the
Effective Date of this Agreement and shall, at that time, discuss whether amendments to the
Agreement may be necessary to address conditions that could not have been anticipated at the time
the Parties entered into the Agreement, and fo otherwise assess and improve the effectiveness of the
Agreement. The Parties agree that conditions that could not have been anticipated shall include any
change in law or change in interpretation of existing laws related to this Agreement or the Parties’
compliance with its terms; the Parties further agree that such changes may necessitate a review prior
to the five (5) year anniversary. No amendments shall be made without mutual consent of the
Parties; provided further that no amendments shall be made that would either increase Base Flows
or diminish the benefits to the fishery resource intended by the original Agreement.

18. Nofices; Designated Representatives. Unless specified otherwise herein, any written
notice required under this Agreement shall be given when actually delivered or forty-eight (48) hours
after deposited in United States mail as certified mail with a return receipt requested, addressed to
the address below or to such other address as may be specified fiom time to time by either of the
Parties in writing,
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All notices to BRID shall be sent to:

Burnt River hrrigation District (BRID)

¢/o District Manager

19498 Hwy 245

Hereford, OR 97837Tel.: 541-480-4465
Email: briver@ortelco.net

Designated Representative: District Manager

All notices to ODFW shall be sent to both:

Oregon Department of Fish and Wildlife

La Grande/Grande Ronde Watershed District Office

c/o Watershed Manager

107 20" Street

LaGrande, OR 97850

Tel: 541-963-2138 Fax: 541-963-667

Email: jeff.yanke@odfw.oregon.gov

Designated Representative: LaGrande Watershed Manager

And

Oregon Department of Fish and Wildlife
Headquarters

c/o Water Program Manager

4034 Fairview Industrial Drive SE

Salem, OR 97302

Tel: (503) 947-6000

Email: spencer.r.sawaske@odfw.oregon.gov
Designated Representative: Water Program Manager

The Parties consent that all other written communications may be by electronic mail to the
Designated Representative noted above. Both Paities shall update such addresses within five (5)
business days of a change in any Designated Representative or provide a replacement Designated
Representative and their associated electronic mail address should the position be empty for a period
of more than five (5) business days.

19. Cooperation. The Parties agree to cooperate fully to execute any and all supplemental
documents, and to take all additional actions, that may be necessary or appropriate to give full force
and effect to the terms and intent of this Agreement.

20, Choice of Law; Venue. It is understood and agreed that this Agreement shall be construed
and interpreted in accordance with the laws of the State of Oregon, without giving effect to its
conflict of law principles, and applicable federal law. Any circuit court action or suit brought by the
Parties relating to this Agreement must be brought and conducted exclusively in the Circuit Court
of Baker County for the State of Oregon; provided, however, if a claim must be brought in a federal
forum, then it must be brought and conducted solely and exclusively within the United States District
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Court for the District of Oregon. ALL, PARTIES HEREBY CONSENT TO THE PERSONAL
JURISDICTION OF THESE COURTS, WAIVE ANY OBJECTION TO VENUE IN THESE
COURTS, AND WAIVE ANY CLAIM THAT THESE COURTS ARE INCONVENIENT
FORUMS. In no way may this section or any other term of this Agreement be construed as (i) a
waiver by the State Agencies of any form of defense or immunity, whether it is sovereign immunity,
govermmnental immunity, immunity based on the Eleventh Amendment to the Constitution of the
United States, or otherwise, or (ii) consent by the State Agencies to the jurisdiction of any court,

21. Constitutionality. The State’s obligations under this Agreement are conditioned upon the
State receiving funding, appropriations, limitations, allotments, or other expenditure authority
sufficient to allow the State, in the exercise of its reasonable administrative discretion, to meet its
obligations under this Agreement. Nothing in this Agreement is to be construed as permitting any
violation of Article X1, Section 7 of the Oregon Constitution or any other law regulating liabilities
or monetary obligations of the State of Oregon.

22, Severability. In the event that any of the terms or conditions, or any portion of them,
contained in this Agreement are unenforceable or declared invalid for any reason whatsoever, the
same shall not affect the enforceability or validity of the remaining terms and conditions hereof.

23. No Waiver., No waiver of any right under this Agreement will be binding on a Party unless
it is in writing and signed by the Party making the waiver.

24, Counting of Days. Any time period to be computed pursuant to this Agreement shall be
computed by excluding the first day and including the last day. If the last day falls on a Saturday,
Sunday or legal holiday, the time period shall be extended until the next day which is not a Saturday,
Sunday or legal holiday in the State of Oregon.

25. Opportunity to Review. Each Party to this Agreement certifies that it has had a reasonable
opportunity to review and request changes to the Agreement, and that it has signed this Agreement
of its own free will and accord.

26. No Interpretation in Favor of Any Party. It is understood and agreed that the Parties
drafted the Agreement together and that its provisions should not be interpreted to favor any Party
against another Party as the drafter.

27, Review of Entire Agreement. Each Party to this Agreement certifies that it has read the
entire Agreement and understands and agrees with the contents thereof.

28. No Precedent. The Parties agree that nothing in this Agreement establishes factual, legal,
or policy precedent.

29, Authority of Signor; BRID Representation. Each Party to this Agreement represents,
warrants, and agrees that the person who executed this Agreement on its behalf has the full right and
authority to enter into this Agreement on behalf of that Party and bind that Party to the terms of this
Agreement. In addition, BRID represents that it shall faithfully comply with all obligations
established in its contract with the United States related to the Unity Dam and reservoir works
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(contract number ILR-821) for the express purpose of ensuring no cause exists for the United States
to take back such transferred works.

30. Counterparts; Electronic Signatures. The Agreement may be executed in one or more
counterparts, and all counterparts so executed shall constitute one agreement, binding on all of the
Parties to this Agreement, even though all of the Parties are not signatories to the original or the
same counterpart. Any counterpart of this Agreement, which has attached to it separate signature
pages, which altogether contain the signatures of all the Parties, is for all purposes deemed a fully
executed instrument. The Agreement may be executed by electronic signature, which shall be
considered as an original signature for all purposes and shall have the same force and effect as an
original, manual signature. Without limitation, “electronic signature” shall include faxed versions
of an original signature or electronically scanned and transmitted versions of an original signature
or any symbol adopted by either party with the intent to sign this Agreement.

31, Final Orders; Consent to Withdrawal of Protests. This Agreement is conditioned on
and contingent on OWRD’s issuance of Final Orders and Certificates for all of the Instream Water
Rights; provided further that BRID agrees to withdraw its protests and all Parties agree not to
challenge OWRD’s issuance of Final Orders for all of the Instream Water Rights consistent with
the terms of this Agreement.

32.  Defense of the Agreement. The Parties agree to support this Agreement, including
responding to any third-party challenge to this Agreement or the Final Orders. However, the
form, manner and timing of each Party’s support are reserved to the discretion of each Party;
provided further that in no case shall the BRID or any attorney engaged by the BRID defend any
claim in the name of the State of Oregon or any agency of the State of Oregon, nor shall they
purport to act as the legal representative of the State of Oregon or any of its agencies.

33. Consent. The Parties hereby acknowledge that they have read and understand the terms
of this Agreement. The Parties understand and agree that this Agreement and all documents

incorporated by reference set forth the entire Agreement of the Parties.

WHEREAS, the Parties have entered into this Agreement effective as of the date of the last signature
below.,

Burnt River Irrigation Distriet

Name: Date:

Position:

Oregon Depa_rtment of Fish and Wildlife
Yo7

Name: i Date: 01/15725

Position;
Director
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(contract number 1LR-821) for the express purpose ol ensuring no cause exists for the United States
to take back such transterred works.

30. Counterparts; Electronic Signatures. The Agreeni%nl may be executed in one or more
counterparts. and all counterparts so executed shall constitute onie agreement. binding on all of the
Parties to this Agreement, even though all of the Parties are not signatories to the original or the
same counterpart. Any counterpart of this Agreement. which has attached to it separate signature
pages. which altogether contain the signatures of all the Parties. is for all purposes deemed a fully
executed instrument. The Agreement may be executed by electronic signature. which shall be
considered as an original signature for all purposes and shall have the same force and effect as an
original, manual signature, Without limitation, “electronic signature™ shall include faxed versions
of an original signature or electronically scanned and transmitted versions of an original signature
or any symbol adopted by either party with the intent to sign this Agreement.

31. Final Orders; Consent to Withdrawal of Protests. This Agreement is conditioned on
and contingent on OWRD's issuance of Final Orders and Certificates for all of the Instream Water
Rights: provided further that BRID agrees to withdraw its protests and all Parties agree not to
challenge OWRD's issuance of Final Orders for all of the Instream Water Rights consistent with

the terms of this Agreement.

32, Defense of the Agreement. The Parties agree to support this Agreement, including
responding to any third-party challenge to this Agreement or the Final Orders. However. the
form. manner and timing of each Party’s support are reserved to the discretion of each Party:
provided further that in no case shall the BRID or any attorney engaged by the BRID defend any
claim in the name of the State of Oregon or any agency of the State of Oregon. nor shall they
purport to act as the legal representative of the State of Oregon or any of its agencies.

33, Consent. The Parties hereby acknowledge that they have read and understand the terms
of this Agreement, The Parties understand and agree that this Agreement and all documents
incorporated by reference set forth the entire Agreement of the Parties.

WHEREAS, the Parties have entered into this Agreement effective as of the date of the last signature
below.

Burnt River Irrigation District
Na'“e’/ C/‘/%’w_/_ //z@‘f‘/““ Date: /-2 )~292 '

Position:.BC’m/a/ il Ln.'mmfm/

Oregon Department of Fish and Wildlife

Name: Date:
Position:
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Mailing List for Commenter Letters

Applications 1S-72168, 15-72169, I1S-72186
Certificates 98264, 98265, 98266

Copies mailed to:

Spear C Hindman Corporation
Stephen R. Hindman

PO Box 204

Durkee, OR 97905

LaVerne Buchan
Rt 1_Rye Valley
Huntington, OR 97307

Sam Ramos
HCR 86 Box 133
Hereford, OR 97837

Freemen Angus Ranch, Inc.
David Freemen

37494 Sutton Creek Rd,
Baker City, OR 97814

Christensen Ranch
Norm Christensen

PO Box 74
Bridgeport, OR 97819

Andrew Racey
HCR 86 Box 49
Hereford, OR 97837

William D. Shumway
PO Box 58
Bridgeport, OR 97819

Copies Maifed

By:

AH

[SUPPORT STAFF)

on: OB/ /2g




Eiliott Ranches, Inc
Barbara E. Lewis

PO Box 57
Bridgeport, OR 97819

Arleta M and Lynn F Langley
Rt. 1 Box 4
Huntington, OR 97507

Helen M. Langley
Rt.1Box 3
Huntington OR, 97907

Tamera & Dwight Langley
PO Box 238
Huntington, OR 97907

Mark Bennett
PO Box 145
Unity, OR 97884

Shock Ranch
Harold J. Baker, Jr
PO Box 256
Durkee, OR 97905

Anita York
PO Box 169
Durkee, OR 97905

Gordon E. Van Cleave
PO Box 282
Durkee, OR 97505

Steven }. Vuyovich
PO Box 115
Unity, OR 57884

lone M. Woods
PO Box 203
Durkee, OR 97905



Cheryl A. & Chuck Buchanan
PO Box 262
Durkee, OR 97905

Kathryn L. Vaughan
PO Box 259
Durkee, OR 97905

Terry Bates
1404 Cris Ct
La Grande, OR 97850

Water for Life

Todd Heidgerken

PO Box 4233

Salem, OR97302

Teresa A. Orr
4409 Frieda Ave
Klamath Falls, OR 97603

Burnt River Soil & Water Conservation District
Jim Sinkbeil

PO Box 906

Baker, OR 97814

Deborah J. & Michael R. Moxley
HCR 62 Box 13
Huntington, OR 97907

Miriam L. & Gary Martin
PO Box 5045
Bridgeport, OR 97819

Floyd L. Vaughan
PO Box 965
Baker City, OR 97814

Rhea & Rod Bunch
PO Box 212
Durkee, OR 97905

appears Angee found it on an Oregonlive site reporting
expenditures on lobbyists In 2014.

__..-~| Commented [WD1]: Address does not appear to be in file,




lean L. & Lawrence D. Bunch
PO Box 206
Durkee, OR 97905

Betty & Charles Bates
PC Box 146
Durkee, OR 97905

F. Withur Smith
1915 Chestnut 5t
Baker City, OR 97814

Larry R. Green
PO Box 158
Hereford, OR 97837

Stanley M. Follett
PO Box 235
Durkee, OR 97905

Sullivan Z Ranch
Kathleen Sullivan
26151 HWY 245
Hereford, OR 97837

L, & M.K Hindman
PO Box 208
Durkee, OR 97905

Loverin Ranch

Lee Loverin

22277 HWY 245
Hereford, OR 97837

Dorothy E. Bloomer
PO Box 289
Durkee, OR 97905



Trimble Ranch, Inc

Trimble Land Co.

Beverly Duby & Arthur Trimble
PO Box 188

Hereford, OR 97837

Larry L. Smith
PO Box 5027
Bridgeport, OR 97819

Pat Sullivan
HCR 86 Box 34
Hereford, OR 97837

Broken Pick Mining, Inc.
Beth and Michael T. Dolan
Rt1Box 13

Huntington, OR 97907

Richard L and Claudia Gasser
PO Box 159
Huntington, OR 97907

Bar Running N Ranches, Inc
Walter R. Shumway

2880 Pioneer Ln

Baker City, OR 97814

Ruth E. & Joe L. Barber
Box 1Rt 2
Huntington, OR 97507

Mabel Shaw
414 E 14t Ave
Anchorage, AK 89501

Vernon M. Simpson
PO Box 170
Durkee, OR 97905



Melson C-C Ranches

Kent, Anita, and Katherine Nelson
PO Box 187

Herford, OR 97837

Roger K, Dusty, Alison J, Darla S, and Chad £ Derrick
PO Box 4
Unity, OR 97884

£dith Derrick
POBoOx 3
Unity, OR 97884

Daryl E. Hawes
HCR 86 Box 140
Hereford, OR 97837

Eastern Oregon Mining Assoclation
Terry Drever-Gee

PO Box 932

Baker City, OR 97814

1T Toll
PO Box 274
Durkee, OR 97905

Jennie and Alfred Moeller
PO Box 147
Unity, OR 97884

Baker County Commissioners
1995 Third Street
Baker City, OR 97814

Debbie Moeller
PO Box 72
Unity, OR 97884

Vivian M and William J Zikmund
PO Box 192
Durkee, OR 27905



Richard and Inez Cartwright
PO Box 230
Durkee, OR 97905

Bernard F and Colleen Hgtcheon
PO Box 136
Hereford, OR 97837

Mike Payne and Michelle Neal-Payne
PO Box 149
Unity, OR 97884

Jan and Ken Alexander
PO Box 153
Unity, OR 97884

Unity, Oregon City Council
PO Box 7
Unity, OR 97884

Wayne £. Morin
HCR 86 Box 138
Hereford, OR 97837

Burnt River Community Development Counsel
Thomas R and Bonnie Clugston

PO Box 102

Unity, OR 97884

Evelyn Keith
1205 Washington Ave
Baker City, OR 97814

Fay L. Ross
PO Box 11
Unity, OR 97884

Bennett Trust

Paul V. Bennett

Box 135 Loop Rd
Hereford, OR 97837



Schollenberger Farms
Keith Shollenberger
PO Box 31

Unity, OR 57884

Miriam K Aschim
HCR 86 Nox 168
Unity, OR 97884

Forest Supervisor

Wallowa-Whitman National Forest

US Department of Agriculture- Forest Service
1550 Dewey Avenue, Suite A

Baker City, OR 97814

WaterWatch
Kimberly Priestley
213 SW Ash St. #208
Porttand, OR 97204

WR Support: Please place a copy of this mailing list and each letter sent in each of the associated
application folders.

Protest Coordinator; Will Davidson



T

Water Resources Department
Novth Mall Office Building

725 Summer Street NE, Suite A
Salem, OR Y7301-1271

H03-486-0900

FAX 503-986-0904

March 11, 2014

Burnt River Irrigation District
19498 Hwy. 245
Hereford, OR 97837

Re: Protest to ODFW Instream Water Right Applications 1S-72168, 72169, 72186
Dear Mr. Franke:

In 1992 the Oregon Department of Fish and Wildlife filed numerous applications for
instream water rights on various streams in Oregon. The District protested Applications # 72168
and 72169 on the Burnt River, and # 72186 on the North Fork of the Burnt River.

Water Resources is required by statute to determination whether to hold a contested case
hearing on protests received on applications. At this time, the Department has determined not to
refer the District’s protests to hearing. Before the Department takes further action on this
application, we would like the opportunity to meet with the District to discuss your concerns
regarding the impact that this proposed instream water right would have on the District’s water
rights.

To refresh your memory I have enclosed copies from WRD files for the applications
protested by the District. T will contact you in March to arrange a discussion with you about the
Department’s decision and how it may affect your organization. The number I have for the
District is (541) 446-3313. Please advise me if this is not correct.

Sincerely,

'/.“_‘ e =

’ &d/Zb ~.>¢:ﬂ(_..:c$’~=, ?UV/K- (7 c?ﬂgy/”
Patricia McCarty

Protest Program Coordinator
Water Rights Division
Phone: 503-986-0820



158 12th Street NE

John A. Kitzhaber, M D, Governor Salem, OR 97301-4172
(503) 378-3739

FAX (503) 378-8130

AR Water Resources Department
iz regOI I Commerce Building

VIA MAIL
February 16, 2001

Lynn R. Shumway
P.O. Box 5053
Bridgport, OR 97819

RE:  Water Right Application 72186 in the Name of the Oregon Department of Fish
and Wildlife

Dear Mr. Shumway:

Enclosed is a copy of the entire water right file for Application IS 72186. I have been
discussing your settlement ideas with the Oregon Department of Fish and Wildlife and will keep
you updated.

Please feel free to call if you have any questions: 1-800-624-3199 ext. 239.

Sincerely,

W WWL/
Renee Moulun

Protest Program Coordinator

Enclosures



e ftp://ftp.wrd.state.or.us/pub/wars/burnt.out

Page 1 of Limiting Water Availability Basins Total Pages: 1

LIMITING WATERSHEDS
Stream: N FK BURNT R > BURNT R - AB W FK BURNT R

Watershed ID Number: 72186
Basin: POWDER Exceedance lLevel: b0
Time: 09:30 Date: 01/25/2001
Mnth Limiting Stream Name Water Net Water
Watershed Avail? Available
1 30920227 BURNT R > SNAKE R - AR BIG CR NO -34.8
2 30920227 BURNT R > SNAKE R - AB BIG CR NO -35.3
3 30920227 BURNT R » SNAXKE R - AB BIG CR NO -38.1
4 30920227 BURNT R > SNAKE R - AB BIG CR NO -29.1
5 30920227 BURNT R > SNAKE R - AB BIG CR NO -28.0
6 30920227 BURNT R > SNAKE R - AB BIG CR NO -18.6
7 30920215 RBURNT R > SNAKE R - AB SWAYZE CR NO -26.5
8 30920215 BURNT R > SNAKE R -~ AB SWAYZE CR NO -19.1
9 30920227 BURNT R » SNAKE R - AB BIG CR NO -12.2
10 72186 N FK BURNT R > BURNT R -~ AB W FK BURNT R NO -1.0
1} 30920227 BURNT R > SNAKE R -~ AB BIG CR NO -43.6
12 30920227 BURNT R > SNAKE R - AB BIG CR NO «41.9
Stor 72186 N FK BURNT R > BURNT R - AB W FK BURNT R NO .0
Page 1 of Water Availability Tables Total Pages: 2

WATER AVAILABILITY TABLE
Stream: N FK BURNT R > BURNT R - AB W FK BURNT R

Basin: POWDER Exceedance Level: 50
Watershed ID Number: 72186 {and Nested Subbasins)
Time: 09:29 Pate: 01/25/2001

1 72168 YES YES YES YES YES YES NO NO NO YES NO YES YES
2 30920215 YES YES YES YES YES NO NO NO NO YES NO NO YES
3 72169 NO NO YES YES YES NO NO NO NO YES NO NO YES
4 30920227 NO NO NO NO NCO NO NO NO NO YES NO NO YES
5 72186 NO NC NO NO NO NO NO NO NO NO NO NO NO

lof 1 1/25/01 9:50 AM



1 of 2

fip://fip.wrd.state.or.us/pub/wars/tables.out

Page 1 of Details of the Water Availability Calculations Total Pages: 1
DETAILED REPORT ON THE WATER AVAILARILITY CALCULATION
Stream: N FK BURNT R > BURNT R - AB W FK BURNT R
Basin: POWDER Exceedance Level: 50
Watershed ID Number: 72186
Time: 08:53 Date: 01/25/2001
Month|Natural CU + Stor|CU + Stor |Expected |Reserved |[Instream |Net
Stream Prior to |After Stream Stream Water Water
Flow 1/1/93 1/1/93 Flow Flow Rights Available
1 12.70 .11 00 12,60 1.77 6.00 4.82
2 26.10 .11 00 26,00 3.63 12.00 10.40
3 92.80 2.64 .01 90.10 12.90 25.00 52.20
4 209.00 12.20 .58 156.00 106.00 25.00 65.50
5 143.00 31.00 1.45 111.00 19.90 25.00 65.60
6 43.10 25.10 1.16 16.80 .00 25.00 -8.17
7 1z2.90 8.45 00 4.45 .00 12.00 ~7.55
8 4,07 3.44 00 .63 .00 6,00 -5,37
9 2.69 1.83 08 .78 .00 4.390 -4.12
10 4.08 .11 00 3.97 .00 5.00 ~1.03
11 7.27 L1 00 7.16 1.01 &.00 .15
12 9.88 W11 oo 9.77 1.37 6.00 2.40
Stor 34200 5160 200 28900 8760 9520 12200
DETAILED REPORT ON THE WATER AVAILABILITY CALCULATION
Stream: N FK BURNT R > BURNT R - AB W FK BURNT R
Basin: POWDER Exceedance Level: 50
Watershed ID Number: 72186
Time: 09:12 Pate: 01/25/2001
Month [Natural CU + Stor|CU + Stor|Expected |Reserved |Instream iNet
StEream Prior to |[After Stream Stream Water Water
Flow 1/1/93 1/1/93 Flow Flow Rights Available
1 12.70 B § 00 12.60 1.77 6.00 4.82
2 26.10 11 00 26,00 3.63 12.00 10.40
3 92,80 2.64 01 90.10 12.90 25.00 52.20
4 209.00 12.20 .58 196.00 106.00 25.00 65.50
5 143.00 31.00 1.45 111.00 19.%80 25,00 65.60
& 43.10 25.10 1.16 16.80 .00 25.00 -8.17
7 12.5%0 B.45 Ggo 4.45 .00 12.00 -7.55
8 4,07 3.44 00 .63 .00 6.00 -5.37
9 2.69 1.83 08 .78 .00 4,90 -4.,12
10 4,08 .11 00 3.97 00 5.00 -1.03
11 7.27 .11 .00 7.16 1.01 6.00 .15
12 9.88 .11 .00 9.77 1.37 6.00 2.40
Stor 34200 5160 200 28900 8760 9520 12200
DPETAILED REPORT OF ISWRs
Stream: N FK BURNT R > BURNT R - AB W FK BURNT R
Basin: POWDER
Watershed ID Number: 72186
Time: 09:12 Date: 01/25/2001
————————————————————————————————————— ISWRS - - - ——mm e m e e e e e — o o
APP #| 72186A| 0 | o | o | 0 | 0 | 0 | MAXIMUM
Status| BApp. | | | | | |
1 6.00 .00 0C .00 00 .00 Qo 6.00
2 12.00 .00 .00 .00 .00 .00 .00 12.00
3 25,00 .00 .00 .00 .00 .00 .00 25.00
4 25.00 .00 00 .00 .00 .00 .00 25.00
5 25.00 .00 .00 .00 00 .00 .00 25.00
6 25,00 .00 .00 .00 .00 .00 .00 25,00
7 12.00 .00 .00 .00 .00 .00 .00 12.00

1/25/01 9:43 AM



o ftp://ftp.wrd.state.or.us/pub/wars/tables.out

8 6.00 o oo .00 00 00 00 6.00
9 4.90 0o 00 .00 oo 00 6o 4.90
10 5.00 00 00 .00 00 00 oo 5.00
11 6.00 oo 00 .00 00 00 0o 6.00
12 6.00 oo 00 .00 00 00 0o 6.00

20of2 1/25/01 9:43 AM



INTEROFFICE MEMORANDUM
Water Rights Section

FROM: Dwight French, x268®?f

DATE: March 26, 1997

RE: Water Availability for ISWR applications/files

You asked about the file copies of Estimated Average Natural Flow
(EANF) for ISWR applications.

There is not a printout in each file similar to what you would
generally see in an out of stream application file. The EANF
information is in either the Technical Review (TR) or Initial
Review (IR) as well as the Proposed Final Order (PFO).

During the processing of the ISWR applications, Rick Cooper and/or
Ken Stahr would provide us with a electronic copy of the water
availability information for a particular group of ISWR
applications. We would then cut and paste that information
directly into the TR or IR. When preparing the PFO, we would cut
and paste from the TR or IR directly into the PFO.

In summary, our EANF numbers are in the TR or IR and the PFO for
each particular ISWR application file.

cc: Mike Mattick
41l Profes gl /SwR Fites



ma'm 'Aﬁpffcatlons with Protests
412197 :

~"Basin App Num

0471556 A
Total forBasin 2 : 1
4

% 71793
ok 71798
| 72076
72077
72078
72079.
72080
72081

sz =s2s2¢8¢8

FotalforBasin 4
5

=]

gl 70353

l_ 70354

0% 70357

70358

70358

70358

t\ 70605
SL_TOBOB

70606

| 70812

\ 70695

_\ 70695

1 73199

Total for Basin 5 13
6

> > 0> >0 0 P > >

(69949

ol x 69949
Lﬂyf " 69051
Vg 69951
69958

69958

69958

69959

n w r» 0 rr wu wuw >

Page 1of &

OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFé
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
CREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON'DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FiSH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS

OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS



retrodm Applications with Protests
42097,

Besin App Num

69959
69959
69961
69961
69961
69963
69963
L_§9963
YK 70251
X 70589
70640
70640
70641
70641
70642
1 70842
0 K 70645
/ 70645

; 70646

70646

{ 70651

| 70851

. 70652

70652

70653

70653

70654

70654

70655

i 70655
Total for Basin 6 : 38

9

0 0 0P P N> n OGP OEP P 0N>P>NNPPTOTN

70863
70864
70870
72163
72168

w r >» >r >

Page 2 of 6

OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILOLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILOLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON;DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDUFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDUIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE



Instream Applications with Protests

412197
= Basin App Num
9
72168 A OREGON DEPARTMENT OF FISH & WILDLIFE
72169 A OREGON DEPARTMENT OF FISH & WILDLIFE
72169 S OREGON DEPARTMENT OF FISH & WILDLIFE
72170 A OREGON DEPARTMENT OF FISH & WILDLIFE
72173 A OREGON DEPARTMENT OF FISH & WILDLIFE
72181 A OREGON DEPARTMENT OF FISH & WILDLIFE
72186 A OREGON DEPARTMENT OF FISH & WILDLIFE
72187 A OREGON DEPARTMENT OF FISH & WILDLIFE
72188 A OREGON DEPARTMENT OF FISH & WILDLIFE
72191 A OREGON DEPARTMENT OF FISH & WILDLIFE
72194 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 9 : 16
10
71450 A OREGON DEPARTMENT OF FISH & WILDLIFE
71455 S OREGON DEPARTMENT OF FISH & WILDLIFE
71455 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 10 : 3
" Qv
Du L\’ Q@%OO&) A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
Total for Basin 11 : 1
12 :
71467 A OREGON DEPARTMENT OF FISH & WILDLIFE
71468 A OREGON DEPARTMENT OF FISH & WILDLIFE
71472 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 12 : 3
13
70486 A OREGON DEPARTMENT OF FISH & WILDLIFE
70487 A OREGON DEPARTMENT OF FISH & WILDLIFE
70656 A OREGON DEPARTMENT OF FISH & WILDLIFE
70657 A OREGON DEPARTMENT OF FISH & WILDLIFE
70658 A OREGON DEPARTMENT OF FISH & WILDLIFE
70659 A OREGON DEPARTMENT OF FISH & WILDLIFE
70662 A OREGON DéPARTMENT OF FISH & WILDLIFE
70663 A OREGON DEPARTMENT OF FISH & WILDLIFE
70664 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 13 : 9

Page 3 of 6



Instream Applications with Protests

42197 | .
= Basin App Num
14

70094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
v,? 70094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
0094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS

70798 S OREGON DEPARTMENT OF FISH & WILDLIFE

70798 A OREGON DEPARTMENT OF FISH & WILDLIFE

70799 A OREGON DEPARTMENT OF FISH & WILDLIFE

70799 s OREGON DEPARTMENT OF FISH & WILOLIFE

70800 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70800 S OREGON DEPARTMENT OF FISH & WILOLIFE

70801 A OREGON DEPARTMENT OF FISH & WILDLIFE

70801 S OREGON DEPARTMENT OF FISH & WILDLIFE

70802 A OREGON DEPARTMENT OF FISH & WILDLIFE

70802 S OREGON DEPARTMENT OF FiSH & WILDLIFE

70804 A OREGON DEPARTMENT OF FISH & WILDLIFE

70804 s OREGON DEPARTMENT OF FiSH & WILDLIFE

70807 A OREGON DEPARTMENT OF FISH & WILDLIFE

70807 S OREGON DEPARTMENT OF FISH & WILDLIFE

70807 S OREGON DEPARTMENT OF FISH & WILDLIFE

70808 A OREGON DEPARTMENT OF FISH & WILDLIFE

70808 S OREGON DEPARTMENT OF FISH & WILDLIFE

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE

70809 S OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE

70812 S OREGON DEPARTMENT OF FiSH & WILDLIFE

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70813 S OREGON DEPARTMENT OF FiSH & WILDLIFE

70813 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70815 A OREGON DEPARTMENT OF FISH & WILDLIFE

70815 S OREGON DEPARTMENT OF FISH & WILDLIFE

70816 A OREGON DEPARTMENT OF FISH & WILDLIFE

70816 S OREGON DEPARTMENT OF FISH & WILDLIFE

70821 A OREGON DEPARTMENT OF FISH & WILDLIFE

Page 4 of 6



instream Applications with Protests
412197

““Basin App Num

14

70824
70826
70829
70829
70828
70829
70830
70830
70830
Total for Basin 14 : 46
15

“w > 0 n r > n > >

70982
70983
70998
71008
71201
71614
71622
72843
Total for Basin 15 : 8
16

> >» >» > > 5 > >

71172
71173
71474
71181
71182
?1183
71184
71185
71190
71192
71193
73350
Total for Basin 16 : 12
17

> > » » > > > »r P > P

70228 A

Page 5 of 6

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGCN DEPARTMENT OF FISH & WILDUIFE
ORECGON DEPARTMENT OF FISH & WILDLIFE

i

OREGON DEPARTMENT OF FISH & WILDUFE
OREGON DEPARTMENT OF FISH & WILDUFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILLLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON BEPARTMENT OF FISH & WILDLIFE



nstream Applications with Protests
2197 ¢

“Basin ‘ App Num

17

70229
70230
70348
70348
70448
70448
70574
70877
70891
70895
70895
70915
71697
80446
Total for Basin 17 : 15

173

P P P P P > > PP OO P>

Yage 6 of 6

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE-
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE



COPY CHECK-OFF SHEET FOR PROPOSED FINAL ORDERS

CC: FILE # IS 72186

WATERMASTER # VERN CHURCH

REGIONAT, MANAGER: KENT SEARLES

QDEF&W - County: BAKER

DEQ

PARKS

OTHER _STATE AGENCY IF NECESSARY:

DIVISION 33 LIST: COLUMBIA RIVER INTERTRIBAL FISH COMMISSION; U.S. FISH & WILDLIFE;
(CHECK ONLY IF APPLICABLE) NORTEWEST POWER PLANNING COUNCIL & NATIONAL MARINE FISHERIES
POWER BUII.DER UPDATER; FRONT COUNTER

WATER FOR _LIFE (TODD HEIDGERKEN)
OTHER ADDRESSES OF PEOPLE WHO PAID THE $10 FEE:

PEQOPLE WITH OBJECTIONS, COMMENTS OR REQUESTED COPY W/O $10 (SEND THE $10
LETTER) :

CASEWORKER : CINDY SMITH



RECEIVED

JUL 25 1996
Burnt River Irrigation District i cq resounces neer
HCR 86 Box 151 SALEM, OREGON

Hereford, Or 97837
(541) 446-3313

July 23, 1996

To:  Water Resources Department
158 12th Street N.E.
Salem, OR 97310-0210
(Attn: Michael J. Mattick)

Subject: Protest of Proposed Final Order of Application IS - 72186

Bumt River Irrigation District protests the Proposed Final Order (PFO) of Instream Water
Right filing IS - 72186 based on the following reasons:

L; We protest the in-stream filing on any stream that is already classed as "over
appropriated’. If the stream is over appropriated, the current water right holders are limited
to a specific duty and rate, any water over the authorized amount must be left in the stream
under existing law and no new water rights can be issued.

2. We protest the amount of water requested in this filing. WRD decision to grant
instream rights without regard to existing withdrawal is un-realistic, Record after record of
water measurement for this portion of the North Fork of the Burnt River shows that the
amount of water to be granted by the PFO does not exist. For a consumptive use water right
to be granted, the water must be proven to exist. We feel instream rights should be held to
the same criteria.

3. We believe the methods of determining flow which have been approved by
administrative rule of the agency submitting the application to be highly suspect and unfair.

4. We take exception to estimated average natural flows when measurement records
exist that contradict the estimated flows.



RECEIVED

JUL 25 1996

WATER RESOURCES DEPT.
5. The presumption set forth in ORS 537.153 has not been established, yet the SALEM, OREGON
Department intends to proceed without that statutory presumption. We believe this to be a
deliberate attempt to circumvent established procedures.

6. We challenge the statement that even thought the proposed use exceeds the available
water, ... the proposed use is in the public interest up to the limits of the estimated average
natural flow.

This protest is filed on behalf of:

Burnt River Irrigation District

HCR 86 Box 151

Hereford, OR 97837

Phone: (541) 446-3313

A water management agency representing district patrons with consumptive use water rights
through this portion of the instream filing,

We believe this filing to be detrimental to the security of our existing rights.

We believe the technical data as to stream flows to be flawed and based primarily on
estimates rather than firm recorded data.

Enclosed find our check for $200.00 for the protest fee.

Sincerely;

Jerry Franke, Manager



/96 14:58 Y503 378 6203 WATER RICHTS/NWR @o

(This pr oof of service, by regular mail s required for all protests by -
arties other than the applicant. The applicant is. not required to su ﬁEg‘J E@
nroois of service to the Water Resources Deparbnent of a protest against @%i=%sial ¥
l voposed Final Order. )
JUL 3 1 1996

WATER RESOURCES DEPT.

PROOF OF SERVICE ~ SALEM, OREGON
' ,j.’,/_:}//’(/,u /):? ;4‘40-7@/ il . being first duly sworn. depose and say
it on sy Z42 e ., 199 & . I mailed a copy of the attached
‘otest against a proposed final order on application mumber /5 - 72,66
w applicant by regular mail. -A copy of the protest was placed in an
~lope addressed to: |

y f'j.:i’\’,z-’\/_ vkt

) RO Lex 52

f llfkﬁ ass

i'i,»-.e_r:z@ya IR 272207
] State Zip Code

leposited in the United States mail with sufficient postage.
Palllat ,(-‘; Zé___._. %—ﬁﬁg@“‘m
igpature fc_""

oy 7
scribed to and sworn before me this ﬁ j day of
Ll S . 1996.

OFFICM! SEAL

? Nomnv PUBHC onssou
\m,’ Y wumvimu EXPIRES M 11 1997

/W Notary Pab1ic Tor Uregon

My comiission expires [~/ -57
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WATER

June 11, 1996 ' RESOURCES

DEPARTMENT

To the party addressed

Regarding: Extension of Protest Deadline for specific Instream
Water Right Proposed Final Orders.

On May 14, we issued proposed final orders on 16 instream water
right applications in the Powder River Basin. The issuance of a
proposed final order starts a 45 day ©protest period.
Unfortunately, we did not notify all interested parties of the
availability of the proposed final orders until May 28, 1996.

Because we are concerned that this may have disadvantaged
interested parties, we are attempting to contact those who may have
been notified late and are allowing an additional 45 days (from
this letter, until July 26, 1996), for the submittal of protests to
the proposed final orders.

Enclosed is a complete list of all instream water right proposed
final orders issued on May 14, 1996.

You are receiving this letter because our records indicate that you
have some interest in one or more of these applications.

Copies of the final order are available from the Water Resources
Department in Salem for a statutorily established fee of $10 each.
Copies are also available for review at the watermaster office in
Baker City.

Please call if you need additional assistance. OCur toll free
number is 1-800-624-3199.

Sincerely, .

MICHAEL J. MATTICK
Water Rights Specialist

enclosure

cc: Kent Searles, Vern Church, Rick Kruger, File

Commerce Building
158 12th Street NE
Salem, OR 97310-0210

(503) 378-3739

FAX (503) 378-8130
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Oregon Water Resources Department
Water Rights/Adjudication Section

Water Right Application Number: IS 72186

Proposed'Final Order

Summary of Recommendation: The Department recommends that the attached
draft certificate be issued with conditions.

Application History

On 1/29/1992, the Oregon Department of Fish and Wildlife submitted
an application to the Department for the following instream water right

certificate.

Source: N FK BURNT R tributary to BURNT R

County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE AND
JUVENILE REARING OF RAINBOW TROUT.

The amount of water (in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT HNOV DEC
6.0 6.0 25.0 25.0 25.0 25.0 12.0 6.0 6.0 6.0 6.0 6.0
6.0 12.0 25.0 25.0 25.0 20.0 6.0 6.0 6.0 6.0 6.0 6.0

To be maintained in:

NORTH FCRK BURNT RIVER FROM CAMP CREEK AT RIVER MILE 14.8
{NESW, SECTION 34, TOWNSHIP 10S, RANGE 36E WM} ; TO UNITY RESERVCIR AT

RIVER MILE 2.0 (NENW, SECTION 17, T12S8, R37E, WM)

The Department mailed the applicant notice of its Technical Review on
November 25, 1994, determining that the reguested flows exceeded the
estimated average natural flow during some months but that flows at a
reduced amount, with exceptions for human and livestock consumption, are
appropriate. The objection period closed February 1, 1995. Objections
and comments were received (from ALFRED & JENNIE MOELLER, ALISON DERRICK,
ALLEN FLETCHER, BAKER COUNTY COURT, BERNARD HUTCHEON, BURNT RIVER CDC,
BURNT RIVER IRRIGATION DIST, BURNT RIVER SOIL & WATER, CHAD E & DARLA
DERRICK, CITY OF UNITY, COLLEEN HUTCHEON, DARYL HOWES, DAVID B FREEMAN,
DAVID SCHIEVE, DEBBIE MOELLER, DUSTY DERRICK, EASTERN OREGON MINING
ASSOCIATION, EDITH DERRICK, EVELYN J KEITH, FAY L ROSS, INEZ CARTWRIGHT,
JAMES SINKBEIL, JAN ALEXANDER, JERRY FRANKE, JOHN & ROBERTA MORIN, KEN
ALEXANDER, MICHELLE NEAL-PAYNE, MIKE PAYNE, MIRIAM ASCHIM, NELSON C-C
RANCHES INC, OREGON DEPT OF FISH AND WILDLIFE, PAUL BENNETT, RICHARD
CARTWRIGHT, ROGER DERRICK, SHOLLENBERGER FARMS, TERESA A ORR, THOMAS
CLUGSTON, WATER FOR LIFE, WATERWATCH OF OREGON, WAYNE MORIN).



The following supporting data was submitted by the applicant:

{a) The Fish and Wildlife Resources of the Powder Basin and Their

Water Requirements; August 1967.

{b) Determining Minimum Flow Requirements for Figh, ODFW Report

January 20, 1984.

{c) Developing and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of

the American Fisheries Society, April 1973.

(d) Determining Stream Flows for Fish Life, Oregon State Game

Commission Report, March 1972.

(e) A letter dated April 5, 1996, stating that the flows requested
in this application are the minimum amount necessary to
restore, protect and enhance populations and habitats of

native wildlife species at self-sustaining levels

In reviewing applications, the Department may consider any relevant

sources of information, including the following:
- comments by or consultation with another state agency
~ any applicable basin program
- any applicable comprehensive plan or zoning ordinance
- the amount of water available
- the proposed rate of use

- pending senior applications and existing water rights of record

- the Scenic Waterway requirements of ORS 390.835

- applicable statutes, administrative rules, and case law

~ any comments received

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed,

An .evaluation of the information received from the local government (s)
regarding the compatibility of the proposed instream water use with land

use plans and regulations has been completed.

The level of instream flow requested is based on the methods of
determining instream flow needs that have been approved by administrative

rule of the agency submitting this application.

Findings of Fact

The Powder Basin Program allows the proposed use.

Senior water rights exist on this source or on downstream waters.

The source of water is not above a State Scenic Waterway.

The source of water is not withdrawn from appropriation by order of

the State Engineer or legislatively withdrawn by ORS 538.



The estimated average natural flow for the lower end of the reguested
reach is as follows (in cubic feet per second):

JAN FEB MAR APR MAY JUN JUL, AUG SEP OCT NOV DEC
9.40 21.5 8B.6 217 131 35.2 15.4 6.97 4.88 4.99 6.50 8.01

Water 1s NOT available for further appropriation {at a 50 percent
exceedance probability) for the period July, August, September and
October.

The flows available for further appropriation are shown below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV
9.2 21.3 88.2 212.0 125.1 28.4 5.3 -1.0 ~1.0 4.8 6.3

Conclusions of Law

Under the provisions of ORS 537.153, the Department must

presume that a proposed use will not impair or be
detrimental to the public interest if the proposed
use 1is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536.340 or
given a preference under ORS 536.310(12), if water
is available, if the proposed use will not injure
other water rights and if the proposed use complied
with rules of the Water Resources Commission.

The proposed use regquested in this application is allowed in the
Powder Basin Plan.

No preference for this use is granted under the provisions of ORS
536.310(12).

The proposed use will not injure other water rights.

The proposed use complies with rules of the Water Resources
Commission.

The proposed use complies with the State Agency Agreement for land
use.

The proposed instream flows do not fully appropriate this source of
water year round. Water is available for additional storage.

While the proposed use meets the other tests, the full amount of
water requested is not available during some months of the year.

Water is not available for the proposed use at the amount requested
during July, August, September and October because the
unappropriated water available is less than the amounts requested
during these months.

For these reasons, the presumption set forth in ORS 537.153, as
discussed above, has not been established. The application
therefore has been processed without the statutory presumption.

"When instream water rights are set at levels which exceed current
unappropriated water available the water right neot only protects



remaining supplies from future appropriation but establishes a management
objective for achieving the amounts of instream flows necessary to
support the identified public uses." OAR 690-77-015(2).

"The amount of appropriation for out-of-stream purposes shall not be a
factor in determining the amount of an instream water right." "The
amount allowed during any time period for the water right shall not
exceed the estimated average natural flow ..." (excerpted from OAR 690-
77-015 (3) and (4)).

Because the proposed use exceeds the available water, it can not be
presumed to be in the public interest. However, under the direction of
OAR 630-77-015 (2) (3) and{4), the proposed use is in the public interest
up to the limits of the estimated average natural flow.

Oregon law allows certain uses of water to take precedence over other
uses in certain circumstances. When proposed uses of water are
insufficient for all who degire to use them, preference shall be given
to human consumption purposes over all other uses and for livestock
consumption over any other use (excerpted from ORS 536.310 (12)).

The Department therefore concludes that

. the proposed use, as limited in the draft certificate, will
not result in injury to other water rights,
. the proposed use, as limited in the draft certificate, will

not impair or be detrimental to the public interest as
provided in ORS 537.,170.

. the proposed use, as limited in the draft certificate, shall
except future use of water for human and livestock
consumption.

. the flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach.

. the stream flows listed below represent the minimum flows

. necessary to support the public use.

JAN FEB MAR APR MAY JUN JUL AUG SEP acT Nov DEC
lst¥ 6.0 6.0 25,0 25.0 25.0 25.0 12.0 6.0 4.88 4.9% 6.0 6.0
2na¥ 6.0 12.0 25,0 25.0 25.0 20.0 6.0 6.0 4.88 4.9% 6.0 6.0

Recommendation
The Department recommends that the attached draft certificate be

issued with conditions.

DATED MAY 14, 1996

o

Steven P. Applégéte
Administrator
Water Rights and Adjudications Division




Protest Rights

Under the provisions of ORS 537.153(6) or 537.621(7), you have

the right to submit a protest against this proposed final order.

Your protest must be in writing, and must include the following:

. Your name, address, and telephone number;

e A description of your interest in the proposed final order,
and, if you claim to represent the public interest, a
precise statement of the public interest represented;

¢ A detailed description of how the action proposed in this
proposed final order would impair or be detrimental to your
interest;

e A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error or
deficiency;

¢ Any citation of legal authority to support your protest, if

known; and

¢ If you are not the applicant, the $200 protest fee required

by ORS 536.050.

Your protest must be received in the Water Resources Department
no later than June 28, 19%6.

After the protest period has ended, the Director will either

isgue a final order or schedule a contested case hearing. The

contegsted case hearing will be scheduled only if a protest has

been submitted and if

¢ upon review of the issues the director finds that there are
significant disputes related to the proposed use of water,
or

e the applicant requests a contested case hearing within 30
days after the close of the protest period.



Oregon Water Resources Department May 14, 1996

Application Basin Source Use County Priority
IS 72178 09 ELK CR tributary to S FK BURNT R FI BAKER 1/29/1992.
Reach: ELK CREEK FROM THE HEADWATERS (TOWNSHIP 13S, RANGE 35%E WM); TO THE MOUTH AT RIVER MILE 0.0 (NWl1/4, SECTION 32,
TOWNSHIP 12S, RANGE 36E WM)
Allowable use: JAN FEB MAR APR MAY JUN JUL  AUG SEP OCT NOV  DEC
2.99 3.14 3.39 4.6 7.36 4.75 3.86 3.34 3.23 3.27 3.21 3.14
IS 72181 09 LITTLE EAGLE CR tributary to EAGLE CR FI BAKER 1/29/1992
Reach: LITTLE EAGLE CREEK FROM SPRING CREEK (NESW, SECTION 36, TOWNSHIP 6S, RANGE 44E WM); TO THE MOUTH AT KIVER MILE 0.0
(NWNW, SECTION 7, TOWNSHIP 8S, RANGE 45E WM)
Allowable use: JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV  DEC
1st¥ 2.0 2.0 11.0 11.0 11.0 11.0 2.0 2.0 2:0 2.0 2.0 2.0
2nd¥ 2.0 S.0 11.0 11.0 11.0 5.0 2.0 2.0 2.0 2.0 2.0 2.0
IS 72183 09 MCCULLY FK tributary to POWDER R FI BAKER 1/29/1992.
Reach: MCCULLEY FORK CREEK FROM THE HEADWATERS AT RIVER MILE +9.2 (SE1/4, SECTION 21, TOWNSHIP 8S, RANGE 36E wM), TO THE
MOUTH AT RIVER MILE 0.0 (NW1/4, SECTION 32, TOWNSHIP 5SS, RANGE 37E WM)
Allowable use: JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1st¥ 5.0 5.0 12.2 15.0 315.0 15.0 6.0 4.02 1.72 1.32 1.7% 3.48
2nd¥% 5.0 5.92 12.2 15.0 15.0 10.0 6.0 4.02 1.72 1.32 1.79 3.48
IS 72185 09 N FK BURNT R tributary to BURNT R FI BAKER 1/29/1992.
Reach: NORTH FORK BURNT RIVER FROM AN UNNAMED TRIBUTARY AT RIVER MILE +28.5 (NENW, SECTION 12, TOWNSHIP 10S, RANGE 35 E
WM) ; TO CAMP CREEK AT RIVER MILE 14.8 (NESW, SECTION 34, TOWNSHIP 10S, RANGE 36E WM)
Allowable use: JAN FEB = MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
1st¥ 3.22 5.0 20.0 20.0 20.0 12.1 5.29 2.3% 1.87 1.71 2.23 2.7
2nd¥ 3.22 7.36 20.0 20.0 20.0 12.1 5.0 2:39 - 1.67 1.71 2.23 2.7
IS 72186 09 N FK BURNT R tributary to BURNT R FI BAKER 1/29/1992.
Reach: NORTH FORK BURNT RIVER FROM CAMP CREEK AT RIVER MILE 14.8 (NESW, SECTION 34, TOWNSHIP 10S, RANGE 36E WM); TO UNITY
RESERVOIR AT RIVER MILE 2.0 (NENW, SECTION 17, T12S, R37E, WM)
Allowable use: JAN FEB MAR APR MAY JUN JUL  AUG SEP oCT NOoV DEC
1st¥ 6.0 6.0 25.0 25.0 25.0 25.0 12.0 6.0 4.88 4.%99 6.0 6.0
2nd¥ 6.0 12.0 25.0 25.0 25.0 20.0 6.0 6.0 4.88 4.99 6.0 6.0



Oregon Water Resources Department

Application

I8 72191

Reach:

Allowable use:
let¥
2nd%

I8 72192

Reach:

‘Allowable use:
1sty
2ndy%

1§ 72193
Reach:
Allowable usge:

1sty
2nd¥%

May 14, 1t

Basin Source Uge County Priority
(43 POWDER R tributary to SNAKE R FI BAKER 1/29/1992

POWDER RIVER FROM MASON DAM AT RIVER MILE 131.2 (NWNE, SECTION 26, TOWNSHIP 10S, RANGE 38E WM} ; TO THIEF VAL
RESERVOIR AT RIVER MILE +74.0 (SECTION 17, TOWNSHIP 6S,RANGE 40E WM)

FEB MAR APR
25.0 40.0 40.0
30.0 40.0 40.0

MAY
40.0
40.0

JUN JUL
40.0 25.0
30.0 25.0

AUG
25.0
25.0

NOV DEC
25.0 25.0
25.0 25.0

JAN
25.0
25.0

SEP
25.0
25.0

ocT
25.0
25.0
0o POWDER R tributary to SNAKE R FI BAKER 1/28/19882
POWDER RIVER FROM THIEF VALLEY RESERVOIR AT RIVER MILE 65.5
CREEK AT RIVER MILE 36.5 (NWNW, SECTION 4,

(NESW, SECTION 26, TOWNSHIP 65, RANGE 40E WM); TO GOC
TOWNSHIP 95, RANGE 43E WM)

JAN FEB MAR  APR MAY JUN JUL AUG SEP oCT Nov DEC
5¢.0 s50.0 70.0 70.0 70.0 70.0 50.0 50.0 50.0 50.0 50.0 50.0
$0.0 60.0 70.0 70.0 70.0 &£0.0 50.0 50.0 S50.0 S0.0 S0.0 S0.0
09 POWDER R tributary to SNAXE R FI BAKER 1/29/189%2

POWDER RIVER FROM GOOSE CREEK AT RIVER MILE 36.5 (NWNW, SECTION 4,
RESERVOIR AT RIVER MILE 10.0 (NE1/4, SECTION 35, TOWNSHIP gg,

TOWNSHIP 95, RANGE 43E WM); TO BROWNL
RANGE 4S5E wWM)

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
60.0 60.0 B80.0 B80.0 B80.0 80.0 60.0 £0.0 60.0 60.0 60.0 €£0.0
€0.0 70.0 80.0 80.0 80.0 70.0 60.0 60.0 60.0 60.0 60.0 &£0.0



Oregon Water Resources Department

Application
IS 71684

Reach:

Allowable use:

18t¥
2nd¥

IS 72160

Reach:

Allowable usge:
18ty
2ndy

I8 712167

Reach:

Allowable usge:
lat¥
2ndy%

Is 72170

Reach:

Allowable use:

1st¥
2ndy

I8 72172

Reach:

Allowable use:

' 18t
2nd¥

May 14, 19§
Basgin Source Use Countvy Priority
09 W EAGLE CR tributary to EAGLE CR FI WALLOWA 6/ 7/1851.

WEST EAGLE CREEK FROM EAST FORK AT RIVER MILE 7.0 (NE1/4, SECTION 29, TOWNSHIP 55, RANGE 43E WM); TO THE MOUTH A
RIVER MILE 0.0 (NENW, SECTION 28, TOWNSHIP 65, RANGE 43E WM) i

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV  DEC
10.0 10.0 31.0 40.0 40.0 40.0 15.0 10.0 10.0 10.6 10.0 10.0
10.0 23.1 31.0 40.0 40.0 25.0 15.0 10.0 10.0 10.0 10.0 10.0
09 S FK BURNT R tributary to BURNT R FI BAKER ' 1/29/1992.

SOUTH FORK BURNT RIVER FROM HEADWATERS AT RIVER MILE 17.0 NWi/4

, SECTION 23, TOWNSHIP 14S, RANGE 35.50E WM); T
ELK CREEK AT RIVER MILE 11.4 (NW, SECTION 32, T13S, R36E, WM)

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
7.0 7.0 8.94 12.1 15.0 12.5 7.0 7.0 7.0 7.0 7.0 7.0
7.0 8.28 8.94 12.1 15.0 12.0 7.0 7.0 7.0 7.0 7.0 7.0
039 BIG CR tributary to POWDER R FI BAKER 1/29/1992.
BIG CREEK FROM LICK CREEK (NE1/4, SECTION 28, TOWNSHIP 6S, RANGE 42E WM); TO THE MOUTH AT RIVER MILE 0.0 {SENE

SECTION 20, TOWNSHIP 7S, RANGE 41E)}

APR

JAN FEBE MAR MAY JUN JUL  AUG SEP OCT NOV  DEC
3.0 3.0 9.0 9.0 9.0 5.0 3.0 3.0 3.0 3.0 3.0 3.0
3.0 5.0 9.0 9.0 9.0 5.0 3.0 3.0 3.0 3.0 3.0 3.0
s . CLEAR CR tributary to PINE CR . FI BAKER . 1/28/1892.

CLEAR CREEK FROM EAST AND WEST FORKS AT RIVER MILE 17.0 (NWNW, SECTION 18, TOWNSHIP 65 RANGE 46E WM); TO RIVER MIL
10.6 (NW1/4, SECTION 8, TOWNSHIP 78, RANGE 46E WM)

JAN FEB MAR APR MAY JUN Jul.  AUG SEP oCT NOV DEC

15.¢ 15,0 30.0 30.0 230.0 30.0 15.0 9.93 3.0 9.02 10.6 15.0

15.0 23.0 30.0 30.0 30.0 23.0 15.0 $.93 9.0 $.02 10.6 15.0

03 CRACKER CR tributary to POWDER R FI BAKER 1/29/1882.

CRACKER CREEK FRCM SARDINE GULCH (NWNE, SECTION 23,
{(NW1/4, SECTION 32, TOWNSHIP $S, RANGE 37E WM)
;

TCWNSHIP 8S, RANGE 37E WM); TO THE MOUTH AT RIVER MILE 0.!

JAN FEB MAR  APR MAY JUN JUL AUG SEP OCT NOV  DEC
5.0 9.0 20.0 20.0 20.0 20.0 12.0 7.45 3.18 2.44 3.31 ¢6.44
9.0 1i.0 20.0 20.0 20.0 15.0 112.0 7.45 3.18 2.44 3.31 6.44



1S 70863

Reach:

Allowable use:
18ty
2ndy

IS 70864

Reach:

Allowable uge:
1sty
2ndy

18 70870

Reach:

Allowable usge:

ist¥
2ndy

09 PINE CR tributary to SNAKE R FI BAKER

11/8/19%0.
PINE CREEK FROM FULLER CREEK AT RIVER MILE 27.0 (SESE, SECTION 1S5, TOWNSHIP 7S, RANGE 45E WM); TO LONG BRANCH A"
RIVER MILE 13.5 (NESW, SECTION 7, TOWNSHIP 8S, RANGE 47E WM)

JAN
40.0
40.0

FEB . MAR  APR
40.0 65.0 65.0
50.0 65.0 65.0

MAY
65.0
65.0

JUN JUL
65.0 40.0
50.0

AUG SEP
40.0 40.0
40.0 40.0 40.0

OCT NOV DEC

40.0 40.0 40.0

40.0 40.0 40.0

09 PINE CR tributary to SNAKE R FI BAKER 11/ 8/19s50,
PINE CREEK FROM WEST .FORK PINE CREEK AT RIVER MILE 34.0 (SWSE, SECTION 16, TOWNSHIP 6S, RANGE 45E WM); TO FULLEE
CREEK AT RIVER MILE 27.0 (SESE, SECTION 15, TOWNSHIP 7S, RANGE 45E WM)

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

20.0 '20.0 30.0 30:0 30.0 30.0 20.0 1i8.6 16.9 16.9 19.9 20.0

20.0 25.0 30.0 30.0 30.0 25.0 20.0 18.6 16.9 16.9 19.9 20.0

09 E PINE CR tributary to PINE CR FI  BAKER 11/ 8/1990.

EAST PINE CREEK FROM BEECHER CREEK AT RIVER MILE 10.3 (SE1/4, SECTION 16, TOWNSHIP 7S, RANGE 46E WM); TO THE MOUTE
AT RIVER MILE 0.0 (SWNW, SECTION 18, TOWNSHIP 88, RANGE 478 wWM)

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV  DEC
6.0 6.0 16.0 16.0 16.0 16.0 6.0 6.0 6.0 6.0 6.0 6.0
6.0 10.0 16.0 16.0 16.0 10.0 6.0 6.0 6.0 6.0 6.0 6.0



RECFIVED

FEB 1 9 1995
NATER RESUURUES DEPT.

Burnt River Irrigation District "™ ORecon
HCR 86 Box 151

Hereford, Or 97837
(503) 446-3313

January 24, 1995

To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
(Attn: Michael J. Mattick)

Subject: Objection to ODF&W Instream Water Right Application Technical Review
Reference Application File Numbers IS 72185 and IS 72186.

Bumt River Irrigation District(BRID) hereby objects to the following portions of the
technical reviews for the reasons indicated:

1. We object to the in-stream filing on any stream that is already classed as "over
appropriated”. The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Any water over the authorized rate
must be left in the stream under existing law.

2. The amount of water requested. At a public meeting in Baker City on Deceinber 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing or pending authorized diversions. We believe the existing and
pending authorized diversions should be taken into account. We further believe all
applications should be processed in the order received.

3. The supporting data submitted by the applicant. Believe this data to be out-dated
and un-reliable. The watershed changes over the years. Fires and forest management
practices have had a significant impact on the way water goes out, With good ground-
cover and root systems, the ground will retain the water longer and allow it to go out
gradually. Fires and forest management practices have changed this. Water now goes out
all at once in the spring melt to the detriment of late summer flows.

4. Statement: ""The source of water is not withdrawn from appropriation.'" On or
about March 25, 1936 the Burnt River Irrigation District (BRID) adopted a resolution
declaring Burnt River tributaries within the boundaries of BRID above Unity Reservoir to
be over-appropriated, and petitioned Charles E. Stricklin, State Engineer, to deny further
permits to appropriate water.

5. Proposed Certificate Conditions. All the reported average flows have been proposed
for in-stream use even though the flows are lower than what is considered minimum flow
for the fishery. This makes no sense whatsoever. If the water does not meet minimum fish



RECEIVED

FEB 1 g 1995

NATER REsUURCES DEPT,
SALEM, OREGON
requirements why grant the in-stream flow?? Additionaly, there is a major irrigation

diversion down-stream of the measuring site, giving further need for consideration of
existing authorized diversions .

6. We believe that all applications should follow the same procedures and rules as to filing
fees and waiting periods before certificates are issued. :

L

Vf et rankc Manager

Sincerely;



RECEIVERD

Michael J. Mattick ' CE o
Water Rights Specialist FEB -2 1995
Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

WATER RoouunLklys DEPT.
SALEM, OREGON

Dear Mr. Mattick:

Subject: IS 72160, IS 72161, 1S 72178, 1S 72185, IS 72186, IS 72168, IS 72169,
As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

I. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over:
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?
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The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigafors
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years,
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
1. T again question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. I would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.
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3. Onlow water years ditches that reach into the upland sagebrush ground would

not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities. )

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name: .

Date: [— Z¥- G5
Address: . 0. ox
m&a Or_q7859

Lo

cc: Lundquist



FREEMAN ANGUS RANCH INC.
HC 87 BOX 1045 + BAKER CITY, OR 97814 o
(503) 523-6881 R

Oregon Water Resources Departiment ”JV‘@
158 12TH ST NE )
Salem, Oregon 97310

January 31, 1995

Attn! Michael J. Mattick
Reference Files:!: 1572160 -~ 1572161 - 16872168 - 1572169 - 1572178
1672185 - 1572186 - 1872190 - 1572191 - 1872192 - 1572193

Oear Sir

1 obhiject to the above so called “instream'” applications that
have heen filed upon by our ODF&W., As vou Know these streams
have already been filed on by previous older water rights so
called '"out-otf stream'" rights. There isn't any water left to

give them,

As you well Know the above filings are simply a legal hassle Yo
steal water for the ODF&W for dubious purposes.

Here 1is a prime example of the State of Oregon working
hand-in-hand with different departments of the state to steal
water in the name of a new tvpe of water called '"instream'
Shame on you folks! Why would the ODF&W file on nonexistent
water and why would vyou people grant it? Again shame on you!

We the people are getting tired of paying for all sides of silly
proceedings including this very questionable issue,

Check the history of Burnt River and Powder River and the North
Powder River. They went dry in the summertime shortly aftier
spring runoff. There was NO "INSTREAM'. The farmers and
ranchers built reserveirs! Phillips, Unity, Thief Valley to
name a few for irrigation. MNow we have some year around water.
Shame on your department. Quit fooling with us. We are not
helpless you Know. We are landowner c¢itizens., This is a
vicious joke when viewed in its entirety., If the ODF&W needs
some water why sneak around? '"Instream vs. out-of-stream"

give us a break! Fish in the Burnt River ha! Fish in the
Powder River ha! HNot until after the reservoirs were built,
Check your records. Talk to the people!

Upsed¥ but =111l cordial

-7

LA 74

qu1d B. aman

66 Lynn Lundquist
s Greg Walden



RECTIVEG
. /—dﬁ’/@’ 7 WATER KESSURCES pEpy
, 7L Z/(,} A WMW SALEM, OREGON
(55 SLTL L ss, % %f
/éa/wy @4‘7@77 P05/ ,;;72/0

Kj’//em s, /7//2/44,5/{

Mw / m@//,ﬂé&,@ ol

FEB - 71995

00 e oo IS 72060, I 7:4-/@,/_
75 02008 75/ 287357 IS 72/%/ 7S 72/58 srrrd
7S 72/4 7.

FS V2/¢0, S 72/6f IS 12178 2o allor.
g @»a/z%;\?%fé A%z;z; &mﬂdﬂ Honred

Ard Jfﬂ% ~F UL - Wﬂmﬁf

L0 enedihod

LS IR/ §ETS v 2785 e e Fy M

/fwc/) Tk 2t ZX \7&/@ ZHe S
e %Lﬁf if{
Y E A

loth veoradin Ay dd T
m,z%/ o, ///_,O/Z&) %Wo/(ﬂzé/ .

@MWZ@W/A%



REgerwny
FEB - 21995

e /’%A@Mﬂ MM/ /ﬁ&a/@ &Mﬁﬁﬁ e LF;Etb DEPY
IS 90 /4§ ol TS 22/L Mm &’;“

dé)—cjémfﬂ Mwﬂﬁ/ﬁw /AW/
/;:/ﬁ;/;gi’//{ W A //@-—cw

W—fuﬁd Y MMZ{// C)Z)//VW
Mw/zf; ‘s d/cw ’L//é %?M

Lkt PP %o ,é/a/s/w?/ /éfw,w

Y

257/7%“
AAR GG Eaae /50
5 Orc.
F e &8



BECEIVED

Michael J. Mattick ~ FEB-21995
Water Rights Specialist WATER resvintees ubPT.
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Commerce Building
[58 12th Street NE -
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject; IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biolagical communities.

2 In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from iributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
LLand lise Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present  Also, a major influencing factor has been the drought.

[f the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burat River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
t. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. Tt would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many maore resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As ﬁ:laﬁ&owner, irrigator and taxpayer [ object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Oun low water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

f .
Signature: | !ﬂg%} é@ ‘Qnggﬂj\’(

Name: C‘L“l £, Decrick
Date: /2L /9%
Address: O\ Pex 4 /) widy

R Greey °

cc: Lundquist



RECEIVED

Michael 5. Mattick FEB - 21995
Water Rights Specialist WATER RESUUHCGES UEPT.
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Commerce Building
IS8 12th Sireet NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildiife,

The following are objections to the Technical Review Reporis:

1. The data submitted is outdated and incomplete, with no mapping as required hy
QOregon Law. Methods used are not adequate for the stream Jocation, or current with
technology presently available and used within scientific and biological communities.

2 In 1936, Burnt River Trrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3 Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. Allinstream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present  Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. Alf lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when

approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
L. T'again question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to contlicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born %the fandowners and irrigators. The administrative
costs will fall on the taxpayers. As ﬂ]‘ancfowner irrigator and taxpayer I object to these
addition known and unknown costs.

[ also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. On low water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities, *

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name:
Date:
Address:

cc: Lundquist



RECEIVER

Michael J. Mattick

Water Rights Specialist FEB - 21995
Oregon Water Resources Department WATER KESUURLES DEPT.
State of Oregon SALEM, OREGON
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, 1S 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required hy
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2 In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water Is currently "over appropriated” and it does not make sense to compound the
problem further.

3 Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
[.and Use Plan.

5 All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity accurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were altowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
t. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time wilt lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

[ also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrgate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is apposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities. i

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, [ request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name: _ Er K Lyt
Date: [ ~2G~FS
Address: /D Box 4
aﬂul‘f’y Q. 2788Y

cc: Lundquist
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Eastern Oregon Mining Associalion. Inc. l P.O. Box 932 503-523-3285
{a nonprofit corporation) COMMENTS RELATING Baker Cily, Oregon 97814

73] 6
WAST et

TO INSTREAM WATER RIGHTS
FILED BY
OREGON DEPARTMENT OF FISH AND WILDLIFE

January 29, 1895

The Eastern Oregon Mining Association is located in Baker County
Oregon. Our membership consists of over 300 throughout Oregon, Washington,
Idaho, California and Nevada. Many of the miners have claims they are actively
working or under exploration in Baker County where the Oregon Department of
Fish and Wildlife have filed instream water rights.

We question the validity of the data collection that is being used as a basis
for the instream rights. Most of the streams that are being targeted are over
appropriated now. The attack on the instream rights will hamper industrial use in
the future. In most cases, during placer,mining the water is used in a non-
consumptive way and the process of mining will release additional water that can
be used by down stream users.

The mining association opposes the instream water right grab on the
streams throughout the state of Oregon, but in particular the streams located in
Baker, Grant and Union Countles. The impact to the small communities of Baker,
Unity and Pine Valley where many of these streams are located could have
adverse affects on the current and future economic well being; could stop future
land development, business and industry that depend on water. Future
reductions could make it unfeasible to operate the business that depend on future
water usage If these water rights are granted. The state should be looking at
ways to construct off stream impoundments to collect water during high spring run
off o later put back into the streams during the summer and fall when water is
low. Work with the land owners instead of taking future water rights.

We also oppose the fact that Oregon Department of Fish and Wildlife is
allowed to filte water rights without being assessed the same fees that are
charged the public at large.

Respectfully Submitted, RECEIVED
Aheer. - 9%&’ FEB -1 1995

Terry Drever-Gee

President, Eastern Oregon Mining Assoc. WATER RESOURCES DEPT,
Director of Government Affairs, Oregon Independent Miners SALEM, OREGON
Copy:

Representatives Lundquist, Norris, Baum
Senators Walden, G. Smith

Terry Drever Charles E. Chase Lorraine Litterai
Prasldent Exacutive Diteclor Treasure!



FEB 0 11995
WATER RESOURCES DEP.

SALEM, OREGON
WATER FOR LIFE’S OBJECTION TO TECHNICAL REVIEW: APPLICATION # 72186

Submitted to the Oregon Water Resources Department, January 31, 1995

Water for Life hereby submits the following objection to Application # 72186, an instream water right
application filed by the Oregon Department of Fish & Wildlife (‘ODFW”). Water for Life asserts that the technical
review by the Water Resources Department (“WRD’ or “Department”) is defective and there are elements of the
water right as approved that may impair or be detrimental to the public interest, based on the facts and issues set
forth below. The applicant has requested flows that exceed the level of flow necessary to support the uses
applied for (ORS 537.336 and OAR 690-77-015 (9)). For the reasons set out herein, the application should be
rejected or returned to the applicant for the curing of defects.

A. WRD FAILED TO ANALYZE FLOW NEEDS

The flow levels approved by the technical review are not based on any analysis of the need for the flows
requested. ORS 537.336 sets out the statutory standard which the Department is supposed to follow when
determining instream water rights; the “quantity of water necessary to support those public uses.” Water for Life
asserts this standard means the minimum quantity necessary to support the public use. The technical review does
not address the quantity of water or flow levels necessary to support the uses applied for. A review of the WRD file
shows that no such analysis has occurred. The only review undertaken by the WRD was a check to see if the
requested flows are less than the average estimate natural flow (‘EANF”; OAR 690-77-015 (4)). Atthe very least,
the flows approved should not exceed the lesser of EANF or the minimum flow recommended in the Basin
Investigations.

B. NO SUPPORTING DATA SUBMITTED FOR REQUESTED FLOW LEVELS

An integral part of the technical review by the WRD is the analysis of the application and supporting data
(see OAR 690-77-026 (1)(a)). OAR 690-77-015 also requires an application to include at a minimum “a description
of the technical data and methods used to determine the requested amount;” (emphasis added).

No analysis of supporting data, or the lack thereof, appears in the WRD file for the application. The
technical review is defective in that the WRD did not evaluate “whether the level of instream flow requested is
based on the methods for determination of instream flow needs as directed by statute and approved by the
administrative rules of the applicant agency.” (OAR 690-77-026 (1)(h}).

ODFW does not have specific files for their instream water right applications. The original data supporting
the Basin Investigation has apparently been lost or destroyed. Such information is essential to understand and
evaluate the requested flows and assess their accuracy. No supporting data or “technical data” was submitted by
the applicant as required by OAR 690-77-020 (4). Since no technical data was included with ODFW's application,
the application should be returned to the applicant for curing of defects or resubmittal (OAR 690-77-021 and 022).

C. OREGON METHOD |S INHERENTLY FLAWED - WRD SHOULD REJECT APPLICATION

The methodology used for this application, the “Oregon Method”, is inherently flawed in that it is based on
a methodology that has been superseded and is not reliable, and is based on outdated or insufficient information
(note testimony of Albert H. Mirati, Jr. on the Oregon Method at the Water Resources Commission, December 6,
1990 meeting).

The Oregon Method was further critiqued in Instream Flow Methodologies, EA Engineering, Science and
Technology, Inc. (1986), a publication referenced ODFW's own publication also entitled [nstream Flow
Methodologies, Louis C. Fredd, Oregon Department of Fish and Wildlife (1989). In that critique at page 10-71, the

authors stated:

)



“The principal limitation is the arbitrariness of the flow criteria. There is no way of knowing if they
are necessary or sufficient. The binary velocity and depth criteria are also arbitrary and can result in
misleading conclusions. It [Oregon Method] is one of the earliest developments of the concept of
depth, velocily, and especially substrate size and dissolved oxygen, but has now been
superseded.”

The determinations made for the Oregon Method are not reliable and should therefore be rejected by the
WRD or the Commission as the final authority in determining the level of instream flows necessary to protect the
public use (ORS 537.343).

D. OREGON METHOD WAS NOT FOLLOWED TO OBTAIN FLOW LEVELS REQUESTED

One of the requirements of the Department’s technical review is contained in QAR §90-77-026 (1}(h):
“Evaluating whether the level of instream flow requested is based on the methods for determination of instream
flow needs as directed by statute and approved by the administrative rules of the applicant agency.” This
requirement does not mean the Department can simply accept ODFW's assertion that the "Oregon Method” is the
basis for the requested flows. The Department must actively review the application to see if the Oregon Method
and ODFW's instream rules are being followed. Where applicable, ODFW must also submit supporting data to
show that the standards and criteria contained in their rules have been followed.

The actual measurements used by ODFW to set requested flow levels are totally inadequate to validate
those amounts; these measurements were made by ODFW's predecessor, the Oregon State Game Commission,
as shown in the Appendices to the Basin Investigations. Actual measurements of sireamflow were not made at
times when key life stages occurred and, in fact, the severe limitations of the data available show that they are
inadequate to validate the requested flows: “Actual measurement of streamflow made at or near recommended
instream flow requirements and made at times when key life stages occur are important to validate the
methodology use, and to validate that the recommended instream flow requirements provide desirable habitat
conditions.” Instream Flow Methodologies, Louis C. Fredd, Oregon Department of Fish and Wildlife (1989}, p. 12.

E. “EANF" CALCULATIONS ARE DEFECTIVE OR INCOMPLETE

There are no calculations or information in the WRD file to show what ratios or models were used or how
adjustments were made to determine the 50% exceedance flows, and there is also no information in the technical
review to show the type of statistics used (see "Methods for Determining Streamflows and Water Availability in
Oregon”, Robison, p. 22 and 23.) The EANF calculations are defective, resulting in high EANF levels and thus

allowing excessive recommended flows by the WRD. The model used to calculate EANF should be reviewed and
revised to properly set EANF tigures.

E. FISH SPECIES MAY NOT BE PRESENT IN STREAM

The application is defective in that the purpose listed in the application (to provide required stream flows
for several different types of fish species) listed fish species that may not be present in the stream. Insufficient
information was submitted with the application to determine if the fish species listed in the application are actually
present in the stream reach applied for. No supporting data was submitted to show the presence of the listed
species as required by ODFW's rules (OAR 635-400-015 (8)(a)).

The “Report Conclusions” of the technical review contain boilerplate language apparently agreed upon by
the Department and ODFW, some of which is not appticable to this application. There is no information in the
application file to indicate the “conclusions” were actually reached as part of the technical review.



H. “REACH" REQUESTED |S TOO EXTENSIVE

A significant defect in the application and supporting data that the Department failed to consider concerns
the reach of the stream allowed under this instream water right. The flow rates allowed would be applicable to the
entire reach requested. This reach is far too long for the flow rates allowed, especially in light of the incoming
tributaries between the mouth and the upstream end of the reach (see basin maps). The instream right "shall be
approved only if the amount, timing and location serve a public use or uses." OAR 690-77-015 (9).

OAR 690-77-015 (6) states that instream rights "shall, insofar as practical, be defined by reaches of the
river rather than points on the river."; OAR 690-77-202 (4)(d) requires that the application shall include the stream
"reach delineated by river mile." It is neither practical nor reasonable to approve the same flow rates for the entire
reach given the length of the reach applied for, the water available in the stream and the additional tributaries that
flow into the stream within the reach.

The stream reach is also excessive according to ODFW's own instream rules. OAR 635-400-015 (11)
details the requirements for a specific stream reach. A stream reach is limited to a point where "Streamflow
diminishes by at least 30%" (OAR 635-400-015 (11)(B)). OAR 635-400-015 (11)(C) also appears to have been
violated since the "stream order" (OAR 635-400-010 (19)) changes within the reach requested due to the
incoming tributaries.

The flow requests by ODFW are based on the old Basin Investigations. The Basin Investigations lists the
location of the recommended flows in the appendix listing the recommended flows. It is clear that the flow
recommendations in the Basin Investigation did not extend upstream and the facts cited above further prove that
the reach approved should be limited significantly.

L. ODFW'S GAGE RULE NOT FOLLOWED

The application fails to abide by another rule applicable to ODFW's instream applications, OAR 635-400-
015 (10)(a). This rule requires ODFW to compare hydrological estimates or gaging data to the amount of water
they request for instream flows (“instream flow requirements"). A specific evaluation is set out in subsection
(10)(b) regarding appropriate levels for any given time period in relation to the naturally occurring stream flows.
ODFW never performed this evaluation for the application.

CONCLUSION

This objection is filed in accordance with OAR 690-77-028. The issues raised should be considered as
part of a contested case hearing. The WRD technical review is inadequate and defective and has failed to follow
applicable rules. A thorough review of the application is necessary to determine the flow levels necessary to
support the public uses applied for.

For the reasons set forth above, the objector asserts the application is defective and should be returned
to the applicants. The flow levels requested are excessive and not necessary to support the public uses
proposed. Flow levels set at the rates proposed interfere with future maximum economic development.
Excessive flow rates for instream water rights represent a wasteful and unreasonable use of the water involved
(ORS 537.170). The flow rates approved should be set the minimum quantity necessary to support the public use
applied for.

L~ —_—
~

B v

Todd Heidgerken
Executive Director of Water for Life
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Michael J Mattick NATER RESUURCES DEP],
Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department
State of Oregon
Commerce Building
158 12th Strect NE

Salem, Oregon 973100210
Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS72168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to that applications by the
Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with technology
presently available and used within scientific and biological communities.

2. In 1936, Bumt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits from tributaries within the boundaries of the Bumt River
Trrigation District above Unity Reservoir for appropriation. All free flowing water is currently
"over appropriated” and it does not make sense to compound the problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The Powder
Basin Plan is outdated.

4. Instream applications are not compatible with local government comprehensive Land
Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes ofl the
watershed at a different rate than it did in previous years. Significant events have occurred in
the headwaters that have major impacts on the holding capacity and discharge patterns of the
watershed. An estimated 10,000 acres have heen burned over. An estimated 8,000 acres have
been logged over. An estimated 500- 700 acres have been burned and logged. Fire activity
occurred in 1979 - Stevens Creek Fire and 1988- Monument Rock Fire. Documented logging
activities have occurred since 1979 to present. Also, a major influencing factor has been the
drought.

" If the estimated natural flow data is not current, how can the requested average be valid?
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The following are objections to the Report Conclusions: NATER RESUURLES DEFY
SALEM, OREGON
1. Data used to set flow levels is outdated. The impact of this application could
devastate the economy of the Burnt River Valley. The instream water rights would stop any
further development of lands, business, or industry in the Valley. It could also have a long term
negative effect on current water rights, In 1994, irrigators using water from the South Fork
Bumt River were allowed only 16% of their allocated water. Any further reductions would
make it unfeasible to operate the businesses that depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events (fire,
logging, and drought) have changed the watershed ecology. ODF&W currently stalk Rainbow
Trout fingerlings in the So. Fork of the Burnt River. All lands below Unity Reservoir are
privately owned. Land owners to my knowledge did not grant ODF&W access to their land.
Therefore, there was no legal way that ODF&W could have obtained accurate or current
information for these applications.

3. Thc scasonal strcam discharge pattcrns have changed over the past 30 ycars, To basc
Minimum Stream flow recommendations on 1965 and 1966 studies, when approximately 18,000
acres within the headwaters have drastically changed, is not sound management.

The following are objections to the Proposed Certificate Conditions:
1. Again I question the data and methodology used.

2. Who is required to measure the instream flow; who will pay for it? Where does CFS
get measured, at the beginning of the reach or at the end? Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could devastate our current water
rights, by superseding our water rights in the future, It would place the Local ODF&W ina
position that will lead to conflicts over water usage. The local ODF&W could have to measure,
state ODF&W would have to monitor.

The data system will become biased in favor of the State. A private individual could not
produce and present data al the same level and in the same detail as the State. The
administrative costs will fall to the taxpayers. The burden of the cost of implementing the
instream water rights will be born by the landowners and irrigators. As a landowner, irrigator,
and a taxpayer | object to these additional known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water rights as
do other applicants,

3. On low water years ditches that reach into the upland sagebrush ground would not
have enough water to provide for livesiock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife and domestic animals. The proposed Ricco and
Hardman Dams could possibly provide needed water but ODF&W is opposing the construction
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of these reservoirs. These applications will also eliminate future water storage oppoﬁ&':ﬁf&s. OREGON
4. A condition not listed: Multipurpose facilities have priority over instream flows.

Based on these objections, I request denial of ODF&W's applications: IS 72160, IS 72161, IS

72178, IS 72185, IS 72186, IS72168, IS 72169.
/ 8 \.
f /
Signatufe:\%m;w/ /C ( g LA

Name: Zegesa A (024
Date: January 29, 1995
Address: 4409 Frieda Ave.
Klamath Falls, Oregon 979603

cc: Lundquist
cc. Waldem
cc. Norris
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January 26, 1995

Mr. Michael Mattick

Water Rights Specialist

Oregon Water Resources Department
Commerce Building

158 Twelfth Street NE

Salem, OR 97310-0210

RE: Technical Reports for Instream Water Rights
Burnt River Application File Nos.: 72160, 72161, 72168,
72169, 72178, 72185, 72186

Dear Mr. Mattick:

After reviewing the technical reports for the above named
applications, Baker County wishes to register objections to the
reports. The objections are organized by their location on the
Burnt River. They are presented in full in this document to show
the interrelationships among the various applications. "

Applications Nos.: 72160, 72161, 72178

There are no calculations or information in the technical reports
to show how the Water Resources Department estimated the average
natural flow for the reaches described in #72160 and #72178. The
technical report should show how the flows are calculated, as
there are no gages on these reaches.’

The applicant should supply information on the means and location
for measuring the instream water right; the strategy and
responsibility for monitoring flows for the instream right and
provisions needed to managing the water right to protect the
public uses, as requested by OAR 690-77-020, so the County can
better examine the benefits of the application in relation to the
costs to the public.

At the very least, the technical report should condition the
approval for certification so that the instream right shall not

'Information regarding the number and location of gaging
stations is from the Baker County Watermaster’s Office.

a:\ccourt\burntriv.com Page 1
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have priority over rights to use the water for storage in SALEM ORE b1,
addition to human or livestock consumption. The Oregon ' GON

Department of Agriculture is sponsoring an application for a
reservation of water for storage purposes on the streams named in
these applications. A report by the U.S. Department of the
Interior, Bureau of Reclamation on the project, dated July 1971,
concluded that the Hardman Dam project "would have a beneficial
effect on the basin fishery resource. The proposed
Hardman...Reservoir would provide favorable habitat to support a
trout population equal to or greater than that existing in the
natural stream habitat to be inundated...." (Burnt River
Project, Oregon, Dark Canyon Division, Wrap up Report, July 1971,
U.S. Department of the Interior, Bureau of Reclamation). By
conditioning the application, potential conflicts between the
instream rights and the storage application can be reduced.

This request for a condition is supported by OAR 690-77-015,
which states "The development of environmentally sound
multipurpose storage projects that will provide instream water
uses along with other beneficial uses shall be supported."”

Application No. 72168

Baker County questions the basis for determining the average flow
on this reach. According to information from the Water Resources
Data for Oregon, Part 1, Surface Water Records (U.S. Department
of the Interior, Geological Survey, 1966), the actual flow in
these reaches is below those calculated by the Water Resources
Department from April through September. Information from a USGS

gaging station at the same location in 1993 records even lower
levels.

Anecdotal information suggests that the natural stream flow is

far below that calculated by the department, as the Burnt River
tended to pool or dry up during the summer months prior to the

installation of the Unity Dam. (Photo submitted by Richard

Cartwright, c. 1933, showing Burnt River at Twp. 14, Rng. 44,
Sec. 22).

It should be noted that this application requests an instream
flow for & reach that exceeds 30 miles. The flow rate allowed
would be applicable to the entire reach requested. It is neither
practical nor reasonable to approve the same flow rates for the
entire reach given the length of the reach applied for, the water
available in the stream and the additional tributaries that flow

into the stream within the reach. (OAR 690-77-015(6); OAR 635-
40-015(11).)

This reach has a gaging station at the point of beginning, and
north of Huntington, Oregon. The application or technical report
should determine which gaging station should be used to determine

a:\ccourt\burntriv.com Page 2
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the flow calculations. NATER RESuUrLES DEPT,
SALEM, OREGON

Application No. 72169

This reach has a gaging station at the point of beginning at
Unity Dam, River Mile 77.1, and at the end of the reach at USGS
Gage 13274200 at River Mile 41.5. The application or technical
report should determine which gaging station should be used to
determine the flow calculations.

Application No. 72185

There are no calculations or information in the technical report
to show how the Water Resources Department estimated the average
natural flow for the reach described in this application. The
technical report should show how the flows are calculated, as
there is no gage on this reach.

To be consistent with average measured flows, the flows listed

for June under the Proposed Permit Conditions should be changed
from 20 (1st 1/2) and 15 (2nd 1/2) to 12.1 cfs,

Application No. 72186

‘In 1938, the Burnt River Irrigation District passed a resolution
which indicated that the water above the Unity Dam was severely
over appropriated (Resolution of the Burnt River Irrigation
District, dated March 12, 1938). At that time the District
determined that it would be in the best interest of the people of
Baker County to deny future permits. While the intent was to
limit out of stream uses, the extent of over appropriation (legal
water rights total more than three times the average annual
yield®) has an effect on the efficacy of an in-stream water right
in this case.

A letter from Tom Sheehy of Wallowa, Oregon, attached, indicates
that the estimated flow for this reach is excessive. Mr. Sheehy
lived on a ranch located at approximately Twp. 11, Rng. 37, Sec.
31.

Finally, this application has a gaging station in the middle of
the described reach. The application or technical report should
indicate whether that gaging station will be used to determine

’According to the 1967 Powder River Basin Plan, legal water
rights cover 294,000 acre feet, while a Water Availability Study
sponsored by Oregon Department of Agriculture indicates an
average annual yield of 94,000 acre feet.

a:\ccourt\burntriyv, com ‘Page 3
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SALEM, OREGoN !

SUMMARY :

As a whole, Baker County is concerned about the precedential
effect of establishing instream water rights based on theoretical
modelling, when the "on the ground" conditions indicate extreme
over appropriation. We ask that the optional provisions of OAR
690-77-020(5) be a requirement on applications for in-stream
water rights in the county.

We ask to be included as a party to any contested case hearing
which may arise out of any and all of these applications.

Sincerely,

For the Baker County Court

R pe

Truscott Irby
Commissioner

TI:ALC:a5:\ccourt\burntriv.com : i
Attachments — Se: & ile 12160
cc: G. Walden

L. Lundquist

File

.ai\ccourt\burntriv.com Page 4
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January 30, 1995 _ P. 0. BOX 906 ﬁ§
BAKER. OREGON 97814 &

Dear Mr. Mattick, ; $%
The Burnt River Soil and Water Conservation District:is *
objecting to the Technical Review Report for instream flow i
applications I8 72160, IS 72161, IS 72178, IS 72168, IS o
72169, IS 72185, and I8 72186. Eg
The data used by ODF&W to substantiate its instream water ?h
right application is incomplete and unreliable. An , A
admission of this fact was made by Duane West, who was then ¥e
ODF&W Regional. Fish Biologlst, to the South Fork Co-! i
ordinated Resource Management Plan Committee. i #
Burnt River SWCD sponsored a CRMP for the North and South ¥
forks of ‘the Burnt River. All public agencies and i3
interested private groups and individuals were invited to sk
attend. ODF&W, most often represented by Duane West, was an &y
integral part of the committee. Many watershed enhancement ﬁ
projects have been completed, more are being planned with W
several major projects ongoing at this time. : s
: )

Mr. West was questioned as to how many fish per mile the ¥
Burnt River could support. The answer was approximately e
200. Next it was asked how many fish Unity Reservoir L34

supports. Mr, West stated the number was many tlmes larger S

than the Burnt River. %
Burnt River SWCD feels very strongly the public interest is %g

best served by co-operative efforts arrived at throdgh the B

framework we worked very hard to establish with the .CRMP &y

process. The unilateral filing of instream water rights by i

ODF&W serves no useful purpose, ;?

3

s ncer yours, 5

‘ﬁﬂ/&uﬂ g

&

Jim Sinkbeil

Director,
Burnt River Soil and Water Conservation District

RECEIVED
FEB -1 1995

WATER RESOURCES DEPT.
SALEM, OREGON
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Water Rights Specialist WATER RESOUKCUES DEPT,
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, IS 72185, 1S 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated" and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?
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The following are objections to the Report Conclusions: WATER tcowuiiuby LEPT,
SALEM, OREGON
1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:

I. Tagain question the data and methodology used.

2. 1f the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in fime will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators, The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

[ also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.
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WATER keduuroeys VEP],
3. On low water years ditches that reach into the upland sagebrush ground woft§M, OREGON
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs, These applications w111 also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: MM}M&«QQL&J
Name: Depfe  Mosise
Date: _ /27/95
Address: PO Bor 12
L)r\h'r}/ oR__ 47884

cc: Lundquist
cc: Walden
cc: Norris
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Water Rights Specialist WATER Kesuurots o
Oregon Water Resources Department SALEM, OREGOfl\;tPT.
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated. '

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

S. All instream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?
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The foliowing are objections to the Report Conclusions: SALEM, OREGON

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
1. Tagain question the data and methodology used.

2. ¥ the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CES get measured, at the beginning of the reach or at the end?
Whao absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the tandowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpaver [ object to these
addition known and unknown costs,

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants,
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3. On low water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Rased on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature\.‘r-;jé/, z«—;_-,q.zﬂ‘ g 7)]&-6&%:1/
Namey/ |zume MeeLiewr.
Date: /- 27 -95
Address: PO Ror 47
Umr}/ 2 41804

c¢c: Lundquist
ce: Walden
cc: Norris
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Water Rights Specialist JAN 2 ] 1995
Oregon Water Resources Department WATEK KebwuruES DEPT.
State of Oregon SALEM, OREGON

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife. .

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further,

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes oft
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?
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The following are objections to the Report Conclusions: SALEH, ORecoN

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. Alf lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtatned for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when

approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
I. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a fong term negative
impact on our current water rights. 1t would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that -
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants,
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3. On low water years ditches that reach into the upland sagebrush ground wothHEM, OREGON

not have enough water to provide for livestock and wildlife needs. These same ditches

also irrigate upland ground that provides forage for wildlife as well as domestic animals.

The proposed Ricco and Hardman Dams could possibly provide needed water but

ODF&W is opposing the construction of these reservoirs. These applications will also

eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: M"j Ztoedle
Name: _Apeezety  Moeiie@.
Date: j-27- 35
Address: 70 Rox 1477 .
UM[T}/ OR. 41884

cc: Lundquist
cc: Walden
cc: Norris
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Nelson C—C Ranches, INC .yaigiisouriis UEPT
P.O. Box 187 SALEM, OREGON
Hereford, Oregon 97837
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these. applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

.

e, S .~ ,
NOAS . 20

7 Foeniy_ o

Katherine Nelson
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Nelson C—C Ranches, Inc. JAN:;I'QQS
P.O. Box 187 WATER KedSoURUES
Hereford, Oregon 97837 SALEM,SREEESEPK
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will

adversely affect our ranching operation and those of our

neighbors. Our family settled near Hereford, Oregon on the

Burnt River in 1882. Until the Unity Dam was built in the

late 1930’s, water flow in the river was seasonal. The 2
"return flow" method of irrigation has been used in the

valley for over fifty years. This proven method has enabled

the Burnt River to remain a viable water source for crops,

livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,
Helisow ¢ /{M( ey Foee.
G ff. Feaid Hetin see ivees

Nelson C-C Ranches, Inc.
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Nelson C—C Ranches, ITnc.

P.O. Box 187 JAN 3 11995
Hereford, Oregon 97837 NATER RESuurLES DEPT.,
(503)446-3474 SALEM, OREGON

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

2T Wl

Kent Nelson
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Nelson C—C Ranches, Trnc . WATER ReSuurueS DEPT.
P.O. Box 187 SALEM, OREGON

Hereford, Oregon 97837
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-~0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

i
Cgecta S5 T el

Anita Nelson
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January 31, 1994

Oregon Water Resources Department
Water Rights Section

158 12th Street NE

Salem, Oregon 97310

Re:  Technical Reports for:
70863, 70864, 70870, 71684, 72160, 72161, 72167, 72168, 72169, 72170,
72172, 72178, 72181, 72183, 72185, 72186, 72189, 72190, 72191, 72192 and
72193

ODFW, Instream Applications, Powder River Basin

WaterWatch of Oregon strongly supports the flows requested in the above referenced
Oregon Department of Fish and Wildlife applications. The Powder River and its tributaries
support a variety of instream uses, including providing habitat for fish. It also drains into
the Snake River where the Chinook and Sockeye salmon have been listed under the Federal
Endangered Species Act. Streamflows are critical to the survival of these sensitive fish. By
this letter WaterWatch requests copies of any objections filed on these applications.

In addition, we file the following objections to the water availability analyses in the
technical reports pursuant to OAR 690-77-028:

The Water Availability Analysis is Defective

Instream water rights are a means for the state to achieve equitable allocation of water
and Oregon Statutes place a duty on the state to act in a way that will protect instream flows
needed for fish populations. OAR 690-77-015(2), ORS 496.430, OAR 690-410-070(2)(h).
The agencies administrative rules require the technical reports to contain an evaluation of the
estimated average natural flow (ENAF) available from the proposed source. OAR 690-77-
026(1)(g). The rules also state that the amount of appropriation for out of stream uses is not
a factor in determining the amount protected under the instream water right. OAR 690-77-
015(3).

However, the technical reports state that they contain an:

"evaluation of the estimated average natural flow available from the proposed
source during the time(s) and in the amounts requested in the application . . .
The recommended flows take into consideration planned uses and reasonable
anticipated future demands for water from the source for agricultural and other

“uses as required by the standards for public interest review . . ."

WaterWatch of Oregon 921 SW Morrison, Suite 438 Portland, Oregon 97205
phone: (503) 295-4039; fax (503) 227-6847
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Technical reports page 2 (emphasis added). Clearly, this analysis is contrary to the agencies
rules because it takes into account out-of-stream uses. These instream water right application
requests must be evaluated according to the higher ENAF figures.

The technical reports for 70864, 71684, 72164, 72170, 72172, 72178, 72183, 72185,
72186, and 72190 propose to issue instream water rights for the Department’s lower
“average flows" rather than those requested for several months of each year. The flows
requested by ODFW are necessary for the requested beneficial use of water - fish life.
These flows are needed for migration, spawning, egg incubation, fry emergence and juvenile
rearing and for fish passage and habitat maintenance.  There should be no reduction in the
requested flows. ODFW'’s flow requests are either within the ENAF or are needed to
account for high flow events that are needed for fish passage and habitat maintenance
pursuant to OAR 690-77-015(4).

The federal and state Endangered Species acts place an additional burden on the
Commission. Under the state Act, the Commission is required to consult with the Oregon
Department of Fish and Wildlife to ensure that any action taken by the Commission is
consistent with ODFW programs to conserve the species or, if no plan is in place, that the
act will not "reduce the likelihood of the survival of recovery of the threatened species of
endangered species." ORS 496.182(2). The federal Act prohibits the "taking" of
endangered species. 16 USCA § 1538(a)(1)}(B). Taking is defined in Section (3)(18) includes
"harm" as well as killing and capturing. 16 USCA § 1532 (19). The regulatory definition of
"harm" includes "significant habitat modification or degradation where it actually kills or
injures wildlife by significantly impairing essential behavioral patterns, including breeding,
feeding or sheltering." 50 CFR § 17.3. The failure to protect sufficient instream flows for
listed fish clearly causes habitat destruction or modification that can harm the fish, Habitat
destruction or modification that harms fish can rise to the level of an unpermitted taking of a
species under the Federal Endangered Species Act. See Palilia v. Hawaii Department of
Land and Natural Resources, 649 F.Supp. 1070 (D. Hawaii 1986), aff’d, 852 F.2d 1106 (Sth
Cir. 1988). In Palilia, the Court found that a state agency action that allowed goats to
destroy the food source of an endangered bird was a habitat alternation that rose to the level
of a take under the Endangered Species Act. Failing to protect streamflows for fish and
continuing to issue water rights which taking water from fish is at least as clear a causal
connection. ODFW instream flow requests should be granted in full,

The proposed conditions are contrary to the public interest.

The technical reports propose to subordinate these instream flow requests to human
consumption or livestock. The technical reports do not provide any support or reasoning
behind its proposal. These uses, while they use small amounts of water individually, have
cumulative adverse effects on streamflows needed for fish.
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As noted above, the state has a duty to protect instream flows needed for public uses
of water. Fish need water to survive. The Powder River system supports a variety of fish
life including chinook, redband trout and bull trout. Moreover, the system is tributary to the
Snake river where populations of Chinook and Sockeye are protected under the Federal
Endangered Species Act. Part of the decline of fish populations can be attributed to low
flows during summer months which impair fish survival by, among other things, raising
water temperatures and decreasing aquatic habitat and trout rearing areas. Low flows in the
winter adversely affect fish habitat in a number of ways, including exposing spawning gravel
and reducing feeding and rearing areas in the river, In addition, water diversions create
problems for fish passage and survival in the basin.

Streamflows are not only critical for fish survival, they help abate water quality
problems. The Department of Environmental Quality (DEQ) has designated segments of the
Powder River as water quality limited. The river is not able to support the designated
beneficial use of water contact. Rivers can not assimilate pollution loadings unless there is .
sufficient water instream. Thus, streamflow protection is critical to pollution abatement.

These requested flows are necessary to protect severely depressed fish populations
which arelisted under the Federal Endangered Species Act, Listing under the state and
federal endangered species acts is not only a sign of the health of a particular species but also
a warning signal for the health of the human environment.

These proposed conditions are contrary to the public interest in protecting the
resource. The Commission’s statewide policies recognize the importance of maintaining
streamflows and place high priority on protecting streamflows. OAR 690-410-030(1). This
policy directs the state to take action to restore flows in critical areas such as this system.
Id. The public uses of the coastal river system have been impaired. Adoption of these
instream water rights without conditions is just one small step towards restoring this system.

Adoption of these and other instream flows is critical to the health of Oregon’s
watersheds and must be a high priority for Oregon if the state is to develop solutions to the
resource crises that threatens to destroy the livability of Oregon. Instream water rights not
only help to achieve a more equitable allocation of water between instream and out of stream
uses, they also establish management objectives for Oregon’s rivers. WaterWatch supports
the Department’s efforts to finally begin to implement an Act that has been "on the books"
for the past six years. We look forward to the adoption of these instream water rights.

Sinc rel
\

1mberé); Phi stley
Legal/Policy Anaiyst



B P A

re aryichAe) N MAI] icK HKELEIY "2
@/?fém I/VAYE’R &)Qg-au,/?e_e__g @WJA“301995
S A /e ) LlLtasey

WATER RESOURCES DI
[ pp. SLLEM. OREGON
Lde  Mp. MATIEHs |
— A=« A Jo &y  Cwyee ¥ LOAEp 79/7;44‘
#o/afee/ \ wiss & PLIECT T Zhe
EC&A//'CAL/ Keview K ep o ok THe /;/Mx
J‘/c:*/u_) App hestions 70863, 7086y, 70870
P 72/50/ 721&/, J216%, Y2/ 70
72122, 72178, 7218/, 721832, y2/85
72186, 72189, 22,90, 7249 ,22191,
Mcsz I3 47 Zhe ©fFEzoy Deos it
e~ f;sé a Wil/Fe « THese AJep lrealis,
el oose Sellows CCoNom 44147 IQA-@\M
Whid, at Tomi cni moF Avadslle.

' oBIECH To the Abi /zZ; D Wy et
 loKktern fpom _/o"wd'ucffue, ZA%Q/%
 E— [T= alie, Anl  Ialyease }Ar;r My TAxes.

|  Bhed Doty
Richard Carluey CHT W emcw7 Born 220
_D/»U?A/fc EREGoN"

a ) G




138/1995 20:02 5034463365 SHOLLENBERGER PAGE @1

SHOLLENBERGER FARMS

VOICEFAX ORGANICALLY GROWN
(503) 446-1365 PO' BOX 3 1 POTATORS, HAY & GRAINS
UNITY, OR 97884
SERVING AGRICULTURE IN HARMONY WITH THE ENVIRONMENT
Januaty 27 1995
Oregon Water Resources Department
Michael J, Mattick
Commerce Bullding
158 12th Street NE

Salem OR 97310-8130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

I hereby submit the following objection to the above mentioned applications for Instream water
rights filed by the Oregon Department of Fish & Wiiditfe (ODFW). | assert that the technical reviews
by the Water Resources Department (WRD) are defective and there are elements of the water
rights as approved that may impalr or be detrimental to the public Interest, based on the facts and
Issues set forth below. The applicants have requested flows that exceed the level of flow
necessary to support the uses applied for ( ORS 537.336 and OAR 690-77-015 (9). For the reasons
set out herein, the appicaton shoukd be refected or retumed to the applicants for the curing of
defects.

1. The flow levels approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD Is supposed to
follow when determining instream water rights: the "quantity of water necessaty to support those
public uses”. | assert that this standard meana the minlmum quantity necessaty to support the
public use. The technical review does not address the quantity of water or flow levels necessary
to support the uses applied for. A review of the WRD file shows that no such analysis has
occurred. The only review undertaken by the WRD was a check to see if the requested flows are
less than the average estimate natural fiow ("EANF"; OAR 690-77-015 (4} ).

The Bumnt River watershed has changed dramaticatly due to USFS logging prescriptions, and four
catastrophic fires In the basin. This In turn has changed the quantity of water released throughout
the watershed and the timing of release, Cument evaluation controls administrated by WRD need
to be updated to account for the change In watershed during the last 20 years., Water avallabllity
analysls model Is not current with the basin and sub-basin changes as descifbed above.

2. Anlintegral part of the technical review by the WRD Is the analysis of the appiication and
supporting data. 0AR 690-77-015 also requires an applicaton to Include at a minfmum "description
of the technical data and methods used to determine the requested amounts;”

ODFW's application under 5. states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to deterrine the requested flows was the "Oregon Method™.)
No analysls of supporting data, or the lack thereof, appears In the WRD file for the application . The
technical review Is defective In that the WRD did not evaluate "whether the leve! of Instream flow
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Plan. (Taken from Page A-2 Dark Canyon Division Bumt River Project, Oregon Wrap-up Report July
1971)

5. There are no calculations or information in the WRD flie t0 show what ratios or models were
used or how adlustments were made to determine the 50% exceedance flows, and there Is also
nommaﬁonhﬂteteduicalmvlewtoshowmetypedstaﬂsdmusad. The EANF caiculations
vae.mMmhﬂmwwaMﬁmaMgmmemﬂedmwm
WRD, The model used to calculate EANF should be reviewed and revisad to propery set EANF
figures.

Updating the modet of the Burnt River Is needed to reflect the large changes In the watershed
which have occured during the last 20 years. Also there Is a confiicting Information on stream
flows depending on the source as mentloned In the last paragraph.

6. A condition shoukd be added to the Instream water fight that the right shall not have priority over
multipupose storage faclites and water.

This objection Is fled in accordance with OAR 690-77-028. The tssues raised should be considered
as part of a contested case hearing. The above WRD technical reviews are inadequate and
defective and have faled to follow appiicable rules. A thorough review of the applications are
necessary to detenmine the flow levels necessaly to support the public uses applled for,

For the reasons set forth above, the objector asserts that the applications are defactive and should
be retumed to the applcants. The flow levels requested ate excessive and not necassary to
support the public uses proposed. Flow levels set at the rates proposed wil interfere with future
maximum economic developmernt. Excessive flow rates for Instream water rights represent a
wasteful and unreasonable use of the water involved (ORS  537.170).

Keith Sholenberger

AL

P.0, Box 31
Unity OR 97884 :
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January 27 1995

Oregon Water Resources Department
Michael . Mattick

Commerce Buliding

158 12th Street NE

Salem OR 973108130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

| herebsy submit the following objection on behalf of Bumt River irigation District to the above
mentoned applcations for inseam warter rights flled by the Oregon Departrnent of Ash & Wikiife
{ODFW). | assent that the technk:al reviews by the Water Resources Department {(WRD) are
defective and there are elements of the water rights as approved that may impalr or be
detrimental to the public imerest, based on the facts and Issues set forth below. The applicants
have requested flows that exceed the level of flow necessary to support the uses applled for { ORS
537.336 and OAR 690-77-015 (9). For the reasons set out hetein, the application should be rejected
or returned to the applicants for the curing of defects.

1. The flow levels approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD ks supposed to
follow when determining Instraam water dghts: the "quantity of water necessaty to support those
public uses”™, | assert that this standard means the minimum quantity necessary to support the
public use. The technical review does not atidress the quantity of water or flow levels necessaty
to support the uses applied for, A review of the WRD flle shows that na such analysis has
occurred. The only review undertaken by the WRD was a check to see if the requested flows are
less than the average estimate natural fiow {"EANF"; OAR 680-77-015 (4} ).

The Bumt River watershed has changed dramatically due to USFS logging prescriptions, and four
catastrophic fireo $n the basin. Thie In tum has changed the quantity of water released throughout
the watershed and the timing of release, Cuirent evatuation contols administrated by WRD need
to be updated to account for the change In watershed duting the last 20 years, Water availabiity
analysis moded Is not curent with the basin and sub-basin changes as desciibed above.

2. Anintegral part of the technical review by the WRD Is the analysis of the application and
supporting data. OAR 690-77-015 atso requires an application to Include at a minimum "description
of the technlcal data and methods used to detenmine the requested amourts:”

ODFW's appication under 5. states: {QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to determine the requested flows was the "Oregon Method™))
No anatysis of supportng data, or the lack thereof, appeats in the WRD flle for the applicaton . The
technical review ks defective In that the WRD did not evaluate "whether the level of instream flow
requested Is based on the methods for determination of Instream flow needs as directad by statute
and approved by the adminisiratve nules of the appiicam agency.” (0OAR 690-77-028 (1) (h} ).

ODFW does not have speciiic flles for thelr Instream water right appications. The originat data
supporting the Basin Investigation has appatently heen lost or destroyed. Such information fs
essentlal to understand and evatuate the requested flows and assess thelr acowracy.

|
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5. There are no calculations or information in the WRD flle to show what ratios or models were
used or how adjustments were made to determine the 50% exceedance flows, and there Is also
no Information In the technical review to show the type of statistics used. The EANF calculations
are defective, resulting in high EANF levets and thus allowing excessive recommended flows by the
WRD. The model used to caicuiate EANF shouid be reviewad and revised to properly set EANF
figures.

Updating the model of the Bumt River Is needed to reflect the large changes ln the watershed
which have occurred diving the last 20 years. Also thera Is a conficting Information on stream
flows depending on the source as mentioned In the last paragraph,

6. A condttion should be added to the instream water right that the right shali not have priority over
muitipurpose storage facifdes and water.

The Bumt River Inigation Disttict presents it ohjections along with and in addition to the Baker
County Count letter of objecton dated Jaruary 26, 1995

This objection Is flled In accordance with DAR 690-77-028, The Issues raised should be considered

as part of a contested case hearing. The above WRD technical reviews are inadequate and

defective and have fafled to follow applicable rules. A thorough review of the applications are

neocessary to determine the flow levels necessaty to support the public uses appied for.

For the reasons set forth ahove, the objector asserts that the appications ate defective and shouid

he returned to the appiicants. The flow levels requested are excessive and not necessary to

support the publc uses proposed, Flow levels set at the rates proposed will interfere with future
maximum economic development.  Excessive flow rates for instream water fights represent a -
wasteful and unreasonable use of the water involved (ORS 537.170).

The Bumt River Inigadon District stands on it petition to the WRD for a contested case hearing
dated Aprdl 6 1992. The district re-emphasises the objections In the petition. {see attached)

Kelth Sholerbelge(

"Diractor Unlt
P.0. Bax 31
Unity OR 97884




January 19, 1995

Mr. Michale J. Mattick
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following chjections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolutlon declarlng Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
approprlate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapplng as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities,

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instrggﬁggﬁﬂﬁi%QEEBUt”L
rights will be born by the landowners and irrigators. e N
administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely,

City Council of Unity
Cherry L. Dickson, Mayor
Pat Schiewe, City Recorder

" CLD/ps



My . Michael J. Mattick

Water Resources DReparvtment

158 12th Street NE

Salem, Ok 273100210

et 14 72160, 7216l , 72178, 72100, 721846, 72168, 70169

Desy Mr. Mattick:

Acoa concarnad Ccitiren of JFastorn Oregon and particulavly of the
v nt River Valley, 1 am protesting the technical veviews of
ODTEW Tilings for instveam watoy vights in ©hls avea. The certit
icatorn involwved ave HIO 7216C. 72161, 72178, 7218%, 72186, 72169,
FREER LI

T will addvess the viver segnents in the applications indivicual:
] and exclain why the technical veviews ave defective. In generv -

LY /

a)l . the Vact that water in this basin has been ovevappyvopriated
since before 1930 should give the Depavtmsnt ths fivst clue
thers is 1o wabtey Tor ODF&W to appropriate. And using average

stream Tlows as Lhe amount of water fTor appropviation is a flaw
iti bhinking, not what 1 would Larm "sclentifile analysis". Hany
treams 1n Lhis area vun litile or noe watey in late summeyv and
w1l The main stem of the Burnt River wasz . known to go dry by
August neavly every vyear before Unity Dam was constructed, the
Movth Fork still iz dry every vear during irrigation seascon, and
each tall the river below the dam is neavly dvy as the dam ig
fillad, "Average" Tlows mean nothing. Maintaining minimun T lows
in these viver segments during these peviods would cause Tinan-
cial hardship on the economy of the wvalley. In addition. approv-
ing these instream vights would place an unfair financial burden
on the Irvigation District which must bear the cost of measuring
these flows. Measuring, of course, will be easiey in streams
which have no flows.

IS 72160, 72161, 72178

These thvee stream reaches of the South Fork Burnt River arve
located within National Fovest, however, land exchanges could
yesult in private pavceels wheve lrvigation negedz could not be
mat, even with storage projects and temporary watey vights, if
instream water vriahts existed. Future needs might also be Tor
mineral extraction and processing. Since the instveam flow rates
for these segments in many cases 1z far more than what the stream
actually flows. these future needs have not been allowed fTov.
Those are obvious slements of the water vights as aspyoved that
may impair ov be detvimental to the public intevest.

The requested flows exceed the level of flow necessary to support
fish rearing and spawning. This is a fact. Fish are veaved and
spann nok in Lhe South Fork and 1t certainly does not run the
amounts ODF&W has requested. Oregon law states the fTlow rates
should bhe reasonable and set at the minimum gQuanbity necessary Lo



support the fish. “S
AL

The Oregon Method obviously wasn’t followed Tor these era%‘@% “1h
stream segments. They are all spring fed. Bilso, 1t 1s not ng
sovable to approve Lhe same flow vales for the entire length of
the reaches. The South Fork is a good example of this. Tt rnearly
doubles in wvolume wheve Mammobth Spring Tlows into the river .

I% 72145

The segment. of viwver which inclodes the hsadwatevys of the North
Fork Durnt clear down tao Camp i.eek is far too long and wvayies in
Tlow Loo much due to trjbutarne‘ flowing inte the viver to in-
cluda in one application. The Oregson method was not followsed fTor
ERis sbieam seagment siuce 1t 13 ospring Ted and also Ted by waterv
Trom the Pete Mann Ditch. Dﬁﬂxﬁdlnu an the use, sometimesz the
diteh enwpiles into the headwaters, sometimesn it smpblies 1n miles
downstyream at Tony Cresk. It 1s not reasonable to appyvove the
mame flow rate for the entire veach of 1% 72185 and it is nob
aven possible Lo come up with any kind of meaningful Tlow rvate
since the Tlow of the viver js dependent on when tLhe miners and
irrigators use the water and which way they chose Lo dump it.

Mining is the big use in the ares and theve are many mining
ditches and old watrey rights. There ave also many ivvyigation
ditches in the avea which bring water to the Whitney Valley. Both
mining and irvvrigation wabtevy is gatheved in the Pete Mann Ditch
Baginming in the Norih Fork John Day Basin. . This water empties
into the Novih Fork of the Burnt. The river transpovts ditch
water Tor many mile=s until the water is taken out at Big Flatt teo
irrigate the North Fork vanches. aAlthough curvently the water is
sverappropryiated, early in the spving in good years there is
extra water in the system which could be put to beneficial use
thvyough off-channel . non consumptive mining projects where once
ponds are filled, process water 1s rvecycled. Inshtyeam water
vights would preclude new water vights being filed as old ones
are abandoned, would preclude temporvary water rights in good
vaars and would preclude stovrage projects hto provide watery late
in the veavy Tor mining. Mining is an important industry on the
National Forvest and mineral extraction activities ave critical
for the local. State and National economy. Thus, 1t 1is obvious
Lheve are elements of the water right as approved which would be
detrimental Lo the public interest.

Tha raquested flows axceed the lavel of flow in the styeam seg-
ment . Oy July wvou can step across the viver unless Pete Mann
Diteh water is augmenting Lhe flows. The newly constructed gaging
station on this segment of the North Fork Burnt is the first
atLtemplt made to measure these {lows. The data submitted at this
time by the applicant is incomplete and inaccurate with no map-
cing or verifiable stream Tlow vecovds to back up the suggested
flows. It is unreasonable to approve a water rvight fTor this
stiyeam =segment. The North Fork Buvnt Riwver 1n thls section is
casentially a ditch which carvies watey fryom its headwater
oy ings and the Pelfe Mann ditceh downstryeam into the Big Flatt
Ditch. The North Fork River channel is dry below the Big Flatt



diversion. (seec 15 72186).

Fforage pyoducltion on private lanc in the Whitney Valley is

santial o the maintenance of the vesident elk herds by ODF&W.
Approving  instryeam water rvights which woauld preclude storage
facilities such as the proposed Ricco Dam would have an adverse
et fect on development of new fields. And since there isn’t enough
watey to effectively ivrigate the flelds now in production, any
reduection in availsble water would cause an adverse sffect of the
clk population. This would constitulbe s detvimental effect on the

cubhl i Lnlorast

15 721840

The Moy b Tovk Burnt River immediately bhalow Camp Creek 1s eongen-
tial fov irvrvigation of tha lower Whithney meadows. The riwvey i
ospyeacd on the ameoadows to produce hay and fovage. which is ubi-
tized not  ornly by domestic livestock but alse by the same hard
ot over 200 head of elk mentioned in IS 72186, Instream water
Tights in this avea which precludad futura develoepment of iryvigsa-
tion rvights and storage rights could adversely affect forage
available Tor the elk and be detvimental Lo the public interesth.

3]

This rviver segmenit i1s far too long and diverse to tLreat as one
application. The uppery part of the reach flows vear-round because
of return Tlows from irvigation on the Whitney meadows. The
gaging statlion measures Talvly accurate flows at Petticoat but in
o way rvepresants what Lhe flows are near Whitney. Near Whitney
thiz segment of the viver dries up Lo the point where you can
eamlly step across 1L unless Pete Mann Ditech water augments
flows. This is private land and no permission has been granted to
ODIFaW to access this land to measure flows. Thevefore there is no
way accurate information could be obtained for this application.

arcd below the gaging station rncar the Forvest Boundary wherve the
Tiver 1s divevted into Big Flatt, there is noe viver at all. The
application is fov the Novith Fork Surnt from Camp Creek to the
Dam. However, there is no water at all for fTour miles of this
reach during iLvvigetion season. North Ffovrk water enters the Burnt
Rivery below the dam during this time perviod. Averaging a dry
Tiver channel with a portion of the viver that rvuns vear round
( just bavely in the summey, good flows during the spring fTlood)
it nob a yvyeasonsble or sclentific way to come up with flow
amounts Tor this application.

The techmnical veview states the instyeam watey yvyight is for
migration,. spawning, egg incubation, fry emergence and Juvenile
rearing of vainbow trout. Forest Servrvice rvecords show stream
temperatures on the Novth Fork Burnt River excesd %State standards
for tvout habiltat axcept for a brief time in the spring duying
yun-—-off. Even then when stream tempevatuves are low, sediment
genevatad by melling snow usually precludes fish spawning or fry
emergance. The watershed iIs on the mend and perhaps in years to
come Tish may use the North Fork. But granting a walter rvight now
for a hensficial usc that does not exist Tor at least part of the
vaar Le pnot covvech. The dates of troub use should be modified.



IS 72169 ’ Ol?ga?vu

The Durnt River below Urdty Dam is essential foy mailntaining tqu
irrigation needs of the valley. Flows fTluctuate quite a bit
petween Lhe two gaging stations. all tha lands in the Burnt Riwver
Valley arve private and no pevmission was granted to ODF& to
access the land. Thus, acourate informabtion about styeam Tilows
could not have been used in this application. Often duvring the
summer . Lhe whole valley finishes having at about the  same Lime

ana ibts essentlial all the Lyvisators =t thelv gvound wael again
ac aquichkly as possiblo. Az upper ditchess are tuirned on Lo capaci
A !

tv, the viver is deied up until mors watsy s buwrned out
dam and vetuvn Tlows begln to augmeni the flow of wWater Lo
gtream users. Usually theve ism mome water flowing in the
duying lyyvigation zmeagzon but not always., TU would causme o =iy
mental eoffect on the yvanchers net bhe able to take the watev whan
they needed it., Just because of some instyveam water yviaht for
water which naturally would not even bes avallable. As stated
oraviously, befors Unity Dam was bulilt, the Curnt Rivery simply
dricd up in late summery . Issuing instyeam water vights for the
Zurnt River would nobt be rveasonable and would be detvyimental to
the local ecanomy and the public intevest.

After ivrviagation scason ends each vear the gatss on the dam arve
shut and no watery Ls veleased. The rviver dries up to pools while
the dam is being filled. There is no water avallable Tor instream
water rights durving the fall and winter months. Maintaining a
mivimum flow would have adverse affects on downstream ussers who
expect a full reservoly in the spring.

The watery vights application iz iy evvor in that the hbspneficial
use is for migration, spawning, egg incubatlion, Try emergence and
Juvenile vearing of vainbow trout.. Habitat for this use doegs not
axist. Watey tempevatuves during the summer are too gveal in
biis zmegment of the Burnt River to allow survival of Lrout, much
less spawning., egs incubation, fry emevgence and Jjuvenile veav-
1T in many sections of the Brideepori Walley the river has
little gradient and braids throughout the aresa in sepavate chan-
nels which are sometimes oy, depending on which fields are being
irvigated. The yviver is dry in the Tall after the dam is shut
gdown,  None of thooe conditlons provides habitat Tov trout. &n
occazional trout is caught in Davk Canyon by the miners there,
hut the fish are cemall and the flaash soft and inedible because
of warm Styveam temporvatuves and muvyky watev. Huge, ugly suckers
ave Lhe main fish =mpeciess In Lhis saogment of the Burnt. G
application is Tor the wrong Tish species.

o
o
r\.

The Burnt River fyvom Clark’s Cresk to Durkee 1s an important
minevalized area and production of minerals is important to the
local , State and Naticonal economy. The lower half of IS 72169
falls into this minevalized zone. Instyeam water rights which
erecludes future Lfempovary water vights., stovage projects and
Tiling for abandened watey vights could adverysely affect these
oparations and would not be in the interest of developing mincer-

+

als foy the public good.

4
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19 72168 Sa; Vs é:“75’.915*
The Tinal segment of Lhe Burnt River is quite similar to Q@Q éhf
TS 7216% . The Tivst pavit of the segment flows 1h1ouqh Dav k Canﬁkgb
and is impoviant Tor lts mlhstdl resouvces . Filing of instream”
water vights that precluded future development in this avea would
be detvimental to the public good =ince minevale ave necassary
foryr  tha local, State and National esconomy.

The viver Lhon flows through the Duvkes Valley where iU ie spraad
o tha tiolads . Mineval oxtvysction s also Loampoy tant  industey
Vieobhie ceoment o the rivey o Firvally, at Huntinghon the vivey
Filow= infto the Snake Rivar. Thi“ rivey seament iz too long and
Poo diversze in tlows Lo aualify az one sogment for  technical
veviaw, As with application I9 7m4U?, flows Tluctuals Lraemendous-
Ly between Lhe Lwo gaoing stations. The Jands are all nyivate
tyom Duy ke ol

to the Snake Rivery and noe permission has basen granted
by bhose landownerss Lo give QODF&W acoess, Thus, no accurata

covds of Tlows could have bsern used to avvive ab the instream
watoer viaght amount on the technical vewview.

Evan ths section of thiz segment of ryiver which flows through
avk Canyon wheve no Lrrvigabtion occurs is net tyout habitat. Hany
lavge, healthy suckevs inhabit the slow desp pools but frout do
not spawn, eggs ave not lncubated and fry do not emerge in water
wheve temperatures excead 85 degrees in the summey months. Some
fish fTram the Snake River may possibly move into the lower viver
neay the Snake but the viver above the confluence is little used,

excepl by suckevrs. The application 1s in arvor as to fish spe-
cles

No application was made by ODFa&W for the South Fork Rurnt River
styeam segment Trom the gaging station through the South Fork
Valley to the rvessyvoiv., Evidently. personnel from ODF&lW could
arive by on Highway 26 where the dvy channel of the South Fork
Burynt Riwver crosses under the highway and see there iz no wabter
available. This is good thinking on that agency’s part. There is
no "extva" watey anvwheve in this basin to appropyiate Tor ODF&W
instyean water vights. approval of these certificates would not
ber in Lhe best interest of the community or of the public. all
applications should be denied.

Sinceyaly,

57 Cjiﬁk?leéyL(/
;f&an tlexander

o

0L ox 160
UﬁlLY, QR 2703834
SOS-448 5413
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WATER KoSuurues wEF].
January 19, 1995 SALEM, OREGON

Mr. Michale J. Mattick

Water Resources Department

158 12th Street Pepartment N E
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3, Oon low water vyears ditches that reach into the upland
sagebrush ground would not have enocugh water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.



5. The burden of the cost of implementing the instream waté%Lﬂw,oREGON
rights will be born by the landowners and irrigators. The
administrative costs will fall on the taxpayers. We as

taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely
Q,#Xii&w o f{mzj:/// 2y

- - - -~

-

¢ COLLEEN HUTCHEON |
BOX 138

# HEREFORD, OR. 97637

_-r-."--‘
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January 19, 1995 EM, OREGON

Mr. Michale J. Mattick
Water Resources Department
158 12th Street Department
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, Is 72178, Is 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals., These applications will also eliminate any
future water storage opportunities.

4, The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instream waté%MEMiothoutH
rights will be born by the landowners and irrigators. The £Go

administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely .
Warpre & 7o
HC /T 56 Rex /3S
ﬁ%74ﬂﬁﬁ(07&£2 C:IEZQ \
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January 19, 1995

Mr. Michale J. Mattick
Water Resources Department
158 12th Street Department
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: 1§ 72160, IS 72161, IS5 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water., This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs., These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water., Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.



&
5. The burden of the cost of implementing the instream wa%ﬁEngggtaumﬁ
r GON .

rights will be born by the landowners and irrigators. The
administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely

o £l

£o. Bafsoz
Ui, &R G787
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WATER Keowuitetd uelPT.
Januarv 24, 1995 SALEM, OREGON

To: Water Resources Department
158 12th Street NE
Salem. Or. 97310-0210
(Attn: Michael J. Mattick)

Subiject: Obiection to ODF&W Instream Water Right

Application Technical Review
File # 72160. 72161, 72168. 72169. 72178. 72185, 72186,

This is an obiection to the in-steam water riehts filed byv
ODF&W on the Burnt River and its tributaries

I am the ranch manager for Castle Rock Ranch and have been
in the area for less then a vear. Without being able to
devote the time reaquired to analvze in detail the technical
reviews.,

It was a drv vear and there was not verv much water to go
around . but we all eot by , S0 where is the water that
ODF&W is going to use for their In-stream -water.
That is the million dollar aquestion

If there was water available the peocvole that alreadv have
water rights in the area would use it . Even the State
Enzineer in 1936 said that this area was over-appropriated.

Will the granting of these instream water Tight affect prior
existing water rights?

IT the in-stream water right is granted there will be no
more development in the future. such as hvdroelectric or anv
other water storage like Reservoirs. Dams. Lakes. Ponds.

This will affect future generations to come.

Sincerelv.

YA o

Mike Pavne

P.0O. Box 149
Unitv. Or. 97884
Ph., (503) 446-3321
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OBJECTIONS TO TECHNICAL REVIEWS - ODFW IWR APPLICATIONS

BURNT RIVER IRRIGATION DISTRICT'’S OBJECTIONS TO TECHNICAL REVIEW:
Application numbers 72168, 72169, 72185, 72186, 72160, and 72161.

Submitted: January 25, 1995

Burnt River Irrigation District objects to the technical review on
the main stem of the Burnt River, application numbers 72168 and

72169,

ODFW has used faulty streamflow data in their application. You
will find included with our protest streamflow data compiled by the
Bureau of Reclamation over a 36-year period. The data is both
before and after construction of Unity Dam. We feel it is a far
more accurate record of actual streamflow than what ODFW used. As
you will see, there is almost no natural flow in the months of
July, August, and September, with June and October also being short
of water in a lot of years.

Burnt River has been my home for 55 years and I am a third
generation operator on our ranch. My dad often told me of having
to go up the valley tearing out beaver dams, so they could get
stock water down the river in late summer and fall. That was prior
to the construction of Unity Dan.

We are also enclosing page 25 from the Burnt River Project, Oregon,
Wrap-up Report, 1971, Bureau of Reclamation. That portion of the
report shows that ODFW had determined 25 cfs April 1 to June 30 and
10 cfs the rest of the year were sufficient for fishery needs in
the reach through the lower part of Burnt River Canyon.

We further object to the fact that ODFW made no study to determine
if there were indeed any rainbow trout in the reaches filed on.
River miles 76 to 49 and 31 to Brownlee pool are almost exclusively
private property. At no time did ODFW ask or were they granted
permission to make any study on those river miles. There are no
rainbow trout in the majority of that reach nor has there
historically been.
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We also object to the filing on the North Fork of Bugﬁ{aﬁﬁyéﬁ¥WESUhPL
application numbers 72185 and 72186. SALEM, OREGON

Again we would challenge ODFW’s streamflow data. Also, we would
point out from the minutes of Burnt River Irrigation District,
dated March 12, 1938, that the waters of the North Fork are over
appropriated. Therefore, no further right should be granted. A
copy of the above mentioned minutes are enclosed, -

We also object to the filing of the South Fork of Burnt River,
applications numbers 72160 and 72161.

our objections are the same as on the North Fork. We cannot see
how an additional right can be issued on an over-appropriated
stream. However, if that is possible, it seems it would be an
unnecessary expense to the County Water Master’s office to have to
measure those flows in the South Fork filing as they are all above
Burnt River Irrigation District’s first diversion point and there
is nothing to be gained by these filings.

We would again point out the study in Burnt River Project, Wrap-up
Report, page 25 (enclosed). In this study ODFW acknowledges that
an 1,850 acre foot minimum storage pool at the Hardman Site would
be more desirable than an instream fishery.

We feel that as long as ODFW is contesting our reservation request
on the South Fork, they should not be granted any instream rights
on the Burnt River.

In talking with the directors of the other irrigation districts and
ditch companies in the county, it has become apparent that ODFW’s
technical reviews were similarly botched or fraudulently done
throughout Baker County. We feel very strongly that ODFW should be
held to the same degree of accuracy that we as irrigation districts
or individuals are held.

We request all of ODFW’s technical reviews he returned to ODFW for
correction and that ODFW be held to the same standards to which we
are held. We also reguest an opportunity to enter further protest
when we have had an opportunity to review the material requested
earlier by Director Keith Schollenberger.

g o I
Lynn R. Shumway, Chaiyman

Burnt River Irrigation District

¢ Senator Greg Walden
Representative Lynn Lundquist
Representative Chuck Morris
Oregon Water Resource Congress
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APPENDIX A-1
TABLE 1
HISTORICAL (REGULATED) FLOWS AT HUNI INGTON
BURNT RIVER BASIN, OREGON

{cfs)

Yoaap Oct, Nov, Dec., Jan. Feb, March Apriil May June Jul, Aug, Sept., Average
1927-28 61.8 94,8 107.4 94,0 186,5 264.0 623.9 242,.8 59,3 3.3 2,6 0.0 144.3
-29 13.0 43,7 52.0 52.0 69.6 231.0 206.7 99.2 52,1 6.5 1.6 3.4 69,2
1929-30 1.4 35,3 73,1 53,6 96,5 143,2 43,7 13,0 10,1 1.6 6,0 0.0 19.9
3l 1.6 11.8 43,9 39,0 48,2 110.7 191.6 8,1 6.7 1.6 0.0 0.0 8.4

32 0,0 3.4 19.5 35.8 48,2 299.2 719.3 291.0 50.4 3.3 0.0 0.0 122.5

33 15.6  39.4 29,1 35.8 32,0 76,1 485.4 350,4 70,7 2.6 0.6 4.0 95.1

34 13.3 34,6 58,2 90,5 85,8 96,1 55.5 13,0 9.6 0,0 0.0 4.0 37.4
1934-35 13,3 16.1 33,5 47,0 49,1 127.5 342,0 74,1 9.6 0.0 0.0 1.7 9.3
=36 20.2 23.2 22.4 3.2 41,8 102.8 651.8 83.4 28.8 0.6 0.0 4,0 83.6

-37 9.6 23,2 26,8 20,2 34,3  98.5 268,0 100,2 30,6 0.0 0.0 8.7 51,5

k .38 50,3 68,2 193.8 120,3 106.5 174,3 1224.,2 266.4 38,5 28,1 41,8 48,7 196.0
-39 46,6 36.1 35.0 23,4 21.4 166.6 528,2 142,6 82.0 44,1 48.6 48,7 102.0
1939-40 66,0 48,2 38.8 31,1 21,4 159.0 552.1 163.6 90,3 37,2 56,6 37.0 108.4
-4 35,0 40,2 38,8 38,9 123.4 414.0 424,2 200,5 131.1 56.86 58.8 39.3 133.5

42 178.0 116.2 178.6 174.3 153.2 244.0 952,0 276,9 158.4 72,5 56.6 100,6 221.2

-43 73.6 48,2 93,0 151.0 293.4 461.0 1488.3 369,1 240.0 79.4 13.7 133.5 290.2

=4 83.4 144,3 162.6 35,0 25,7 23,4 56,1 142.6 41,2 57,7 56.6 88.8 7.1
194445 38,9 100.2 21,1 23,4 25,7 131.7 424.2 189.9 190.9 48,6 72,5 95.9 114, 2
46" 110,6 42,0 35.8 45,5 1l46.4 432.5 1062,2 265,0 181.6 65.0 BO,5 119.4 214.7

-47 120.3 7.3 113.9 191.9 121.4 47.8 461.9 214.6 166.5 359.4 61.8 119.4 146.2

-48 68,2 47.1 126.9 133.4 71.5 65.0 642,0 461,8 342,9 77,2 6B.3 138,38 186.8

-49 214,55 87,4 87.9 133,4 164.4 426.0 843,7 292,7 168,1 58.5 75.2 131.5 223.3
1949-50 203,2 131.1 97.6 97.6 107,2 164.2 596,7 256,9 .181.5 65,0 65.0 124.4 173.9
-51 152.9 114,3 133.4 87.9 114.4 365.,9 966.4 224.4 146.3 52.8 68.3 95,8 209.7

~52 110,6 94.2 96,0 104,1 130,4 286,.2 1347.9 190,2 198,3 87.0 3.1 119.4 235,2

-53 169,0 82.4 91,1 97,6 117.9 242.3 571.5 4&416.3 510.9 82,1 81.3 126.9 215.5

- 36 242,3 174.8 150.,2 96,0 71,5 61,8 215.1 1854 105.9

w
[
o

71,5 1264.4%  121.6

195455 185.4 100.9 79.7 B4.6 50.0 27.6 20,0 117.1 161.3 39,8 - 62 6.7 76.4
-56 29,3 30,3 29,3 178.% 228,53 614,6 1270.6 422.8 198.3 70.7 Bl.3 85,7 269..
-57 76,4 67.2 65.1 50,4 232,0 315.5 539.5 382,1 163.0 84,5 58.5 55.5 173.5
-58 63.4 70,6 86,3 97.5 368,0 422.8 897.5 765.9 270.6 120,4 99.2 11,0 280.0
-39 82.9 79.0 110,6 92.7 80.4 78,0 225.2 91.0 53.8 55.3 42,3 87.4 8.8
1959-60 170.4 120,2 65.9 42,8 47.0 65.9 480.2 208.4 190.9 71,4 60.0 62.9 132.0
-61 62,2 36.1 38.8 42,8 34,1 38,8 120.2 226,8 178.2 460.0 56.6 4.6 73.6
=62 29,3 28,6 27.6 27,6 32,2 65,0 453.8 221,1 75.6 56.9 55.3 47.1 93,2
-63 71,5 55.5 5).6 34,1 232,1 71,5 215.1 177.3 94,1 66.6 63,4  72.3 99.6

SOURCE: U. S, Bureau of Reclamation
“Unicty Reservoir in operation.
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APPENDIX A2
TABLE 2
NATURAL FLOW AT HUNTINGTON (ADJUSTED FOR REGULATION)
BURST RIVER BASIN, OREGON
{cfs)

Year Oct. Nov . Dec. Jan. Feb., March Apvil May June July Aup. Sept, Averape
1927-28 61.8 94,8 107.3 94,0 186,77 1263.8 623.8 242.8 39.3 3.3 1.6 0.0 ISR
~29 13.0 43,7 52.0 52,0 69,6 230,8 206.8 99,2 52.1 6.5 Lo 3,3 by, 2
1929-30 11,4 35.3 73.1 53.6 96,4 143.2 43,7 13,0 10.1 1.6 0.c 0.0 19,y
-31 1.6 11.8 &3.9 39.0 48,2 110.6 191.7 8,1 6.7 1.6 0.0 0.0 8.4
-32 0,0 3.4 19.5 35.8 48,2 299.2 719.3 291.1 50.4 3.3 0.0 0.0 1225
=31 15.6 39,3 29.1 35.8 32.0 76.1 485.4 350.4 70.7 2.6 0.6 3.9 95.1
»34 13.3 34,6 58.2 80.5 85,9 96.0 55,5 13,0 9.6 0,0 0.0 3.9 37.4
1934=-33 13.3 16.1 33.5 47.0 49,1 127.5 342.0 4,1 9.6 0.0 0,0 1.6 59.3
=16 20,2 23,2 22.4 31,2 41.8 102.8 651.8 83,4 28.8 0.6 0.0 3.9 83.6
=37 9.0 23,2 26.8 20.2 34,3 98.4 268,1 100.,2 30.06 0.0 0.0 8.4 51.5
=38 50.4 68,2 193.7 120.2 106.4 174.3 1239.8 260,5 20,7 0.0 0.0 0.0 185,
-39 59.2 76,0 67.8 46,8 52,2 316.0 603.0 82,9 18.6 0.0 0.0 9.3 110, 8
1939-40 52.3 57.5 51.4 46,3 91,6 374.1 552,1 89,8 10,1 0.0 0.0 2.8 110, 4
=41 72,7  66.9 66,2 63.3 127.2 541.5 504,7 193.0 108.4 0.9 0.0 35.6 148.3
=42 138.4 117.3 18L.4 173.,2 153.3 292,35 1117.3 291.8 104.1 Gi,0 0.0 36.4 216.5
=43 74,7 69,3 106.2 150.2 260,7 534.2 1709.1 367,6 184.6 0.0 0.0 42.4 289.8
=44 93.4 134,0 133.8 58,7 58,6 105.6 161.8 105.8 29.4 0.0 0.0 36.4 76.6
1944-45 57.7 146.0 75,0 54,3 48,2 158.0 543,7 257.4 109.8 0.0 0.0 12,6 122.5
=46 100, 4 75,3 80.9 86,3 153,6 4B83.8 1188.4 288,2 95.8 0.9 0.0 58.8 216.7
=47 122.8 108,4 170,2 162.5 189,13 247.5 482.2 139.6 82.4 0,0 0.0 46,1 145,2
=48 80.2 79,5 131.9 149,5 123.4 138.6 761,33 551,2 327.7 6.0 6.0 73.1 200.9
-49 168.8  117.4 112.6 136.5 163.1 499.0 1019.3 298,6 4.1 0.0 0.0 56.8 22,0
1949-50 176.9 138,7 106.6 110.4 124.0 212.2 839.2 30B,6 122.4 0,0 0,0 50,3 i81.9
-51 i44,3 126.8 154.0 117.1 178,0 402.1 1l12.6 225.8 62.4 0.0 G,0 24,0 211.2
=52 102,8 108.0 116.,3 118,3 139.0 303,2 1514,1 308.8 121.9 0,0 0.0 57.5 239.4
-53 141.7 92,6 107.4 141.9 170,0 341.8 7M46.9 413.,2 486.7 G.0 6,0 ig. 8 222,17
=54 174,9 171,2 139,7 118.8 161,6 174.0 380.6 110,) 72.1 0.0 0.8 47.5 128.6
1554=-55 144,64 112.8 87.7 B4, 6 60,7 47.0 146.6 155,2 66.6 0.0 0.0 0.0 75.6
-56 43.4 47,4 188.8 190,9° 237.8 700,8 1376.5 427.5 119.8 0.0 0.0 16.8 278.4
-57 43,1 82.0 123.4 101.9 346.6 158.0 528.9 286,1 45,1 0.0 0.0 0.0 i58.1
-58 52,0 90,6 %96.5 109,2 470,7 420,5 1065.,5 104,2 216.5 35.3 0.0 24,2 300.3
~59 68,4 103,9 159.,2 136.8 135.2 184.5 2326.2 48,6 0.0 0.0 G.0 34,1 99.4
1959-60 165.9 133.8 86.2 74.3 80.9 241.4 610,8 149.5 83,2 0.0 0,0 17.0 136.6
~61 64,0 82,8 69.9 70,3 101.8 156.6 234.4 118.0 41.4 0.0 0.0 7.7 718.6
=62 38,7 62.3 66.0 76.9 B5.9 142.0 611,4 151.6 0.0 0.0 0.0 a.0 102,4
-63 92,7 107.1 116.8 67.8 3BO,2 155,33 234,0 151.3 6.9 0,0 0.0 0.0 107.6
AVERAGE: 141,8

NOTE: The above flows are estimated for natural (unreguiated) conditions and
equal recorded and estimated historical flow, plus change of storage
in Unity Reservoir.

SOURCE: U. S, Bureau of Reclamation,
#Unity Reservoir in operation.
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Conservation Pools and Sustained Streamflow

The Fish and Wildlife Service states that the proposed conservation
pool {1,850 acre-feet of dead and inactive space) would provide an
optimum trout fishery in Hardman Reservoir and that a minimum sustained
release from the reservoir of at least 10 cubic feet per second would
be desirable to maintain a stream fishery in the South Fork of the
Burnt River downstream from the dam., However, the Service states that
the reservoir fishery would be more significant than .the Timited down-
stream fishery; and therefore if available water supplies are inadequate
to provide both the desired minimum reservoir pool and the downstream
release, the latter should be sacrificed.  Water-use studies show that
both requirements could not he provided in many years; and, accordingly,
only the minimum reservoir pool would be provided in the proposed
development.

A high quality sport fishery wouid be created in Dark Canyon
Reservoir by the proposed conservation pool (2,000 acre-feet of dead
and inactive space), Further, to improve the stream fishery, the Fish
and Wildlife Service requested a minimum streamflow in the river below
Dark Canyon downstream to Chambeam Diversion Dam, Desired flows are
25 cubic feet per second from April 1 through June 30 and 10 cubic feet
per second for the remainder of the year except in extreme drought years
when flows would have to be reduced. The operating plan for the division
would meet these requirements. _

Access and Public-Use Facilities

Adequate access for fishermen and hunters to Hardman and Dark Canyon
Reservoirs would be provided by roads paralieling the reservoirs. Only
short spur roads would be necessary to connect parking-area and boat-
taunching facilities with the primary access roads.

Facilities needed for angler use at each reservoir would include
a vehicle parking area, toilet facilities, and a boat-launching ramp.
The public use facilities for recreation included in the plan of develop-
ment would meet the needs of hunters and fishermen as well as other
recreationists.

Big-Game Replacement-Habitat

Development of Hardman and Dark Canyon Reservoirs would inundate
some big-game habitat. Lands to serve as replacement have been pro-
vided in planning at both reservoir sites.

25
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FROM MINUTES OF BURNT RIVER IRRIGATION DISTRE&TEMM&Q@WOl?, 1938.

U

i

iy

mThereas, the vrimary purvose of the contract Vi
entered into between the Burnt River Irriecation 1
District and the United States, providing for -k
the construction of the Unity Reservoir, wvas A
to provide a supplementary water supply to S
the irrigated land, the water certificates of B
which were of record and the points of diver- ¥
sion and canals in connection with which were 'ﬁééﬁi
recited in said contracts, and §§§f§

i &%

"Thereas, certain prior storage rights to the
recited water rights and diversions are recog-

RN I-l‘x
LRI Dt wilel by
oy e
P
&

o .
EEREL K Ry o

the waters of Burnt River and its tributaries
above Unity Dam are over-appropriated and 0
the State Zngineer was petitioned to deny ;
further permits to appropriate said water, and ‘

nized as being necessary, desirable and proper 5 0
and it

fi *-1' f i
"lthereas, pursuant to that certain resolution -i% 4
adopted by the directors of this district on I
or about the 25th day of l'arch, 1936, and i &
approved insofar as the same applies within : ’:fﬁ‘ﬁ
the boundaries of the district by Charles =. ; IR .
Stricklin, State Engineer, it was declared that if{;'

R

a

"ijhereas, it is desirable that /definite nolicy
be adopted for the Board of Directors of this ]
district to pursue, . £
1

i

"NOV! THEREFORZ, be it resolved:

"First: 'That no expanded or increased acreage
over and abovge the water certificates appur- i
tenant to the lands in what is now Unit 1 shall '
be permitted, i

N o
-

"Second: Prior and superior rights f'or the
use of the storage waters of Unity Reservoir
will be restrictzd to the rights appurtenant ,
to the land, the wvater certificates of which :
were of record prior to the 25th day of llarch, f 1 3
1936. i 'FF‘

7 5 !
: U O

TI a7 0

o m em

"Third: Contracts or agreemants to furnish
storage water from Unity Jieservoir to in-
creased or expanded acreage or "for other law-
Tul purposes"™ shall bs inferior to rights }
appurtenant to the lands as of record prior : |
to the 25th day of larch, 1936. o
)

et o O
. >3 i
o,

i
b4
L. P X
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WATER HLowURLES UEPT,

Michael J. Mattick
SALEM, OREGON

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210 ,

A, ,"/
Dear Mr. Mattick, (L‘Z‘t%

As a water right holder under Oregon?%%g/ I wish to formally ,
object to the Technical Review Report fouf qLiggggggm flow Ogéﬁﬁéaaa:ﬂmﬁ
applications IS 72168 and IS 72169 by the Oregdn Department d
Fish and Wildlife.” These applications will pose serious harm °
both economlcally and socially to ourselves and our community.

[ ST} bo=~iS 72/bi— 1572} 78 =S 72185 —]S 7506

I object to the Technical Review Report for the Oregon

Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
avallable from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
"historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW coculd have a
long~term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected,

Sincerely,

Signature e
bhmeignyﬁAYJ ﬁf/{wahecﬁ
Date: J/Mh Lk = P

Address:_[3n x [T b

/Jermcc. c! (0 PoE
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Michaet J. Mattick ' FEB - 21995
Water Rights Specialist WATER RESUURCES DEPT.
Oregon Water Resources Department SALEM, OREGON
State of Qregon

Commerce Building
158 12th Sireet NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, 1S 72178, IS 72185, 1S 72186, IS 72168, IS 72169

As a water right holder under Oregon law, [ wish to formally object to the applications by
the Oregon Department of Fish and Wildiife.

The following are objections to the Technical Review Reports:

I The data submitted ts outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2 In 1936, Burnt River Trrigation District petitioned Charles F._ Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
houndaries of the Burnt River [rrigation District above Unity Reservoir. All free flowing
water is currently “over appropriated" and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated. :

4. Instream applications are not compatible with local government comprehensive
and Use Plan.

5 All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over,
an estimated 8,000 acres have been logged; and an estimated S00 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
{. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same fevel and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators The administrative
costs will fall on the taxpayers. As alandowner, irrigator and taxpayer I object to these
addition known and unknown costs.Qﬁd'mg

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will alqo
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, [ request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name:
Date:

Address: PO, Box H
PUndy Oi? 97434

cc: Lundquist
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SALEM, OREGON
January 19, 1995

Mr. Michale J. Mattick
Water Resources Department
158 12th Street

Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E., Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free~flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4, The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instream“%&bex;uyu ‘
rights will be born by the landowners and irrigators. The &Mfmrcﬁﬁgoutﬁk
administrative costs will fall on the taxpavers, We as ON
taxpayers, landowners and irrigators object to these additional

known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

Objections #4 and #5 could have a big economic impact on our
community. Consideration should be given to what impact new
regulations will have on small rural communities such as ours.
Any additional burdens put on this community could have a very
negative effect on our schoel.

Sincerely,

(B (Wveon

Bonnie Clugston

Burnt River Community
Development Council

P.O. Box 102

Unity, OR 97884

Sincerely
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Michael 1. Mattick ” T R

Water Rights Specialist FEB - 21995
Oregon Water Resources Department WAT £ fESUURLES LEPT,
State of Oregon SALEM, OREGON
Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject. IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, I wish to formally obiect 1o the applications by
the Oregon Department of Fish and Wildhfe

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3 Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged, and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present  Also, a major influencing factor has heen the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights,

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
I. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: &% W
Name: _Z2) ,TA_[DEpe IPIC R
Date: g (27 ) TS

Address: 727V 3

é(?ﬂtT/l/ OAQ’:
57957

cc: Lundquist
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Oregon Water Resources Dept . January 24,1995

158 12th Street M_E.
Salem, OR 97310

OBJECTION TO TECHNICAL REVIEWS:
1572160, 1572161, 1IS72178, IS72168, IS72169, 1IS72185, IS72186.

These are in-stream rvights filed by the ODF&W on Burnt River and

its trvibutaries.

as  Tormer Burnt River Ivrigation District Mamnager, former deputy
watermaster for this area and a local resident for ovey 3¢ vears,
I have zsome Tamiliarvity with water flows in the Burnt River
veaches desmcvibed in these applications.

Without being able to devote the time rvequivred to analyze in
detail the deficiencies in each of the technical reviews., I see
several areas where it looks like vyou are basing your decisions
on evrvoneous information. I feel strongly that the WRD needs to
gain a bettery understanding of the Burnt River watershed before
it issues these in-stream water vights.

From the many conversations I had over the years with residents
whose families settled this area, it is clear that before the
Unity Dam was built, Burnt River dried up to stagnant pools in
the late summer, even when the older downstream rights shut off
all of the upstream rights and no irrigation was allowed. This
is verified by hydrologic rvecords which show a total flow of
zero for entire months in the Burnt River at the Bridgeport
Gaging Station before the construction of Unity Dam. (This G.S.
iz located appyvoximately at the and of reach 1572169 and the
beginning of veach 1I572168.) These practically non-existent
flows occurred even in “average" water years.

Is72185 and 1572186 cover reaches on the North Fork of the Burnt
River. Historically, water in these reaches was first used by
miners in the late eighteen hundreds. One of the first projects
the miners had to undertake was to gather up water from other
watersheds and ditch it to the N.F. of the Burnt River so they
would have enocugh water to mine. Ranchers presently use some of
this same system to bring water into the North Fork of the Burnt
River from other watersheds, and they still run out of water in
the late summer. Obviously, there was not enough water avail-
able to even begin to meet the needs of the first development.
let alone sustain minimum Tlows.

1672160, IS72161, & 1872178 apply to reaches on the South Fork of
the Burnt River. The South Fork of the Buvrnt River is one of the
few streamz in the avea that actually has water in it in the late
summey . This is because it arises on a small watershed that is
almost totally fed by springs. Unfortunately, the amount of
water in the S.F. is very limited. The flow averages aprox. 22
c¢.T.s. which is divided among over 4,000 acves in the Unity area.
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These Unity water vights are junior to the older downstream water
rights (aprox. 88,0000 acres) and are only allowed to use the S.F.
waters under a contract with the Burnt River Irrigation District
as part of an exchange agreement put in place when the Unity Dam
was built. This means there are aprox. 12,000 acres that have
pPrior rvights to the use of the South Fork which runs amw ave. of

RSP

22 c.f.s.. In vyour opinion, doesn’t that qualify as being

"ovev-appropriated” with no water available for new appropria-
tioas? In fact, in order to avoid furthev conflicts ovey the
alveady over-appropriated stream., the Burnt River Irvrrvigation
District applied to the then State Engineer in 1936 to vestrict
any Tuvther appropriations in the Unity area.

All of the forgoing is indicative of the water availability (or
more corrvecltly the unavailability) issue, and can be substantiat-
ed by eavly hydrological records as well as volumes of the early
court decrees to settle battles waged by the early settlers over
the limited amount of water. Isn’t water availability a concern
when issuing these in-stream rights?

Other issues rvaised by these in-stream water rights that should
be addressed and corrected before any vrights are granted include:

1. If reaches IS72160, IS72161, &1S72178 were determined by using
the Oregon Method, was it done in ervor since the South Fork of
the Burnt River is a spring-fed stream?

2. There are times during the summer months when inflow into
Unity reservoir is zero (or negative due to evaporation). Any
minimum flows required at these times would have to be main-
tained by rvelesasing storage water. It is c¢learly beyond the
authority of the WRD to require such releases, and it would Tur-
ther complicate a difficult Jjob if in-stream minimum fTlows are
thrown into the mix. How will this be resclved to prevent the
waste of water being released when it is not required for irr.?

3. All the flows requested for all the months for Is72178

exceed the EANF considevably (some by over 500%, i.e. Mar.) . My
best guess is that the flows requested exceed any Tlows that have
ever been in that reach. In fact, the requested flows in the

applications above Unity Dam, 1572160, 172161, IS72178, IS72185,
& 1872186 all have months that sxceed the EANF by several hundred
pey cent. Shouldn’t the rvequested flows at least have some rela-
tion to the "average" amount of water in the stream?

4. As a practical matter, isn’t it evroneous to use the “"average"
flows of a stream in order to make detevminations of minimum
styeamflows? In the last 100 vyears of streamflow records, I
doubt that you would find more than a few years that would quali-
fy as “"average." With all the wvariables that affect streamflow
in thie region besides just the amount of precipitation (tempera-
tures, rvipeness of snowpack, condition of ground, timing of
rainfall, etc.) streamflows tend to range to the extremes. If
WRD is trying to establish whether there is a possibility of

-

SALEM, OPﬁwathﬂ
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maintaining a minimum streamflow for fishaeries shouldndt!rvoursrann,
Departmaent be looking at the lower end of the spectrum of flows
in a stream? Otherwise, don’t rvequested minimum streamflows Jjust
become wishful thinking with little relation to reality?

5. There will be a problem in the future in determining which
channel in the Hereford and Bryidgeport areas is required to
maintain the minimum flows unless the channel is pinpointed in
the reaquested vight. Fach affected irvigator will obviously
claim that the other channel is the one that should be carvvying

he minimum Tlow. This will be a problem in IS72168, I%72149 &
possibly IS72185 & IS72186 where there are multiple channels and
the channels occasionally change. How wWill this be rvesolved if
the channels are not definitely located?

4, In the fall, befove it is known if there will be encugh
precipitation during the winter to provide enough watey to fTill
Unity reservoir it is necessary to shut off the streamflow toc a
bare minimum. This is s0p for dams that have no minimum flow
yegquivements. Presumably these in-stream rights will not affect
priorvy existing vights. Therefore. there is no way these in-
stream flows can be maintained duving the months requested in the
fall and winter. If you grant these rights, won’t vou be creat-
ing a presumption in the minds of many people that thevre actually
iz water available to meet this need, which is curvently not
true?

7. Are the methods used to determine these minimum streamflows
and analysis of the needs of the fTishery based on conditions
tound on Burnt River or are they based on a generic method that
may orv may not apply to the Burnt River and its tributaries?

&, Will granting these in-stream rvights prevent building storage
projects that may be of greater public benefit in the future?

9. WMWill the granting of these rights create an inefficiency and

waste of watey due to the additional complexity of attempting to
deliver extra water for an uncertain goal?

Before the WRD grants these requests, I hope you will take a more

realistic look at the Burnt River watevshed. Fish habitat is
not going to be improved by making poor decisions based on inac—
~urate information. Granting these in-stream rights in their

present form will only complicats and delay any actual chance of
reaching that goal.

Ken alexander
P.O. Box 153
Unity OR. 97884
Ph. 5032 446-3413

CaQ, Hc{fa{ ‘(;f Z,.(ﬁ
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Michale J. Mattick JAN 27 1995

Water Resources Department , NATER RESuuncis o)
158 12th Street SALEM, OREGON

Salem, Or. 97310-0210
Dear Mr. Mattick:

Subject: IS 72160, 72161, 72168, 72169, 72178, 72185, and 1IS72186

We, the land and water rights owners of the water herein-mentioned
in these applications filed by the Oregon Department of Fish and

Wildlife, submit the following objections to their claims as un-
warranted and devastating to our community and ranch operations.

Around March 25, 1936 our Burnt River Irrigation District adopted
a resolution stating that the Burnt River Irrigation District
above the Unity Reservoir had been over-appropriated and asked
Charles E. Stricklin, State Engineer, to deny further permits on

these water rights.

The information provided by Mr. Stricklin is neither reliable nor

factual since it does not provide the necessary information con-
cerning our district and its needs. There has been no mapping as
required by our Oregon Law and all the land below the Unity Reser-
voir is privately owned and no permission has been granted to
ODF&W to have access to this land. The information used for these
applications is both erronous and not up-to-date!

On years such as last year, the ditches did not provide enough
water for the rancher on the upland. Both cattle and forage along

with wildlife suffered from this shortage. Storage for protection
of the rancher and wildlife would be impossible with the drain on
the lack of water due to these appropriations.

It is Eossible that with the construction of the Ricco and Hardman
Dams the needed water could provide a water source but the ODF&W

opposes having these tuo dams constructed.

In 1994 users of the water from the South Fork Burnt River were
permitted only 16% of their allocated water. A government agency
taking over without a legitimate reason would effect our livehood
of ranching, stifle the community and have an adverse effect on

our local school system. Future development necessary for business
achievements for the land owners in the Burnt River Valley would be.
crippled. The known and unknown ‘expeiise§ to implement the instream "~
water rights would fall on we the landowner-taxpayer.

We feel that the applications should be rejected as drawn until such
time when the ODF&W study this with an honest and clear picture of
our water rights and use of the water.

You very truly,
MUM
Paul V. Bennett (Bennett Trust)
Box 135 Loop Road

Hereford, Or. 97837
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January 19, 1995

Mr. Michale J. Mattick
Water Resources Departnment
158 12th Street Department
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
‘District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
approprlate water. This clearly indicates that all free~flowing
water is already over appropriated. The proposed Ricco and .
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as reguired by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The kurden of the cost of implementing the instreamiﬂ@?prJHMQDULzr
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rights will be born by the landowners and irrigators. The
administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely

f-/gsf (S

Box 1 Un)Ty, Geefon
F788Y
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature

Name: Evelyn 1. Keith

Address: 1205 Washington Av

Baker City, OR 97814
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January 18, 1995

Water Resources Department
158 12th Street N.E.
Salem, OR 97310-0210

Mr. Michael J. Mattick:
SUBJECT: IS 72185,18 72186

We hereby submit the following objections to the above stated applications filed by the
Oregon Department of Fish and Wildlife.

1, On or about March 25, 1936 the Burnt River Irrigation District adopted a
resolution declaring Burnt River tributaries within the boundaries of Burnt River Irrigation
District above Unity Reservoir to be over-appropriated, and petitioned Charles E.
Stricklin, State Engineer, to deny further permits to appropriate water. This clearly
indicates that all free-flowing water is already over appropriated unless the proposed
Ricco Dam was constructed.

2. We believe the data submitted by the applicant is out-dated, unreliable, and
incomplete with no mapping as required by Oregon Law .

. ! On low water years ditches that reach into the upland sagebrush ground would not
have enough water to provide for livestock and wildlife needs. These same ditches also
irrigate upland ground that provides forage for wildlife as well as domestic animals, This
will also eliminate any future water storage opportunities.

4, The adverse impact of this application would be devastating to the economy of the
Burnt River Valley. The instream water rights would stop any future development of lands,
business or industry.

5. The burden of the cost of implementing the instream water rights will be born by
the landowners and irrigators. The administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional known and unknown
expenditures.

6. We also object to the Fish and Game Commission not having to pay filing fees for
their instream water rights.



7. If'there is a need for instream water then the Fish and Game Commission should
provide dams for storage.

For the reasons set herein, the application should be rejected or returned to the
applicants for the curing of defects.

W

J



v R R R F TS _Fl_;*?-!

' Miriem ¥. aschim

TAN D o : HCR 85 RPpx 158

JAN 2 1995 Unity, OR Q7884
"""" » Jenuary £, 1005
Hr, lilcnsel J. Mettick Spyterl wHo30
WUater Tesources Dept.
158 12th Street Department
Salem, OR 97310-0210 Re: Instream water rights

Desr Mr, Mattick:

The Burnt River Irrigation District held a meeting on Jan. 17,
1995 which I attended because I have been aware of a chronic water
shortage for some time. My home receives its irrigstion water from
the Soutnh Fork of Burnt River and our water right dates back to 1896,
The instream water rights controversy affects not only my personal in-
terests but larger local issues as well.

As a supporter of the Burnt River Fconomlc Development council
I am hopling to help Unity and the upper Burnt River community to grow
a 11ttle and be more like it was when I moved here forty five years
ago, especlally the school. To keep our ranches funetioning and if we
are to grow at all we need what water we have., We need to keep our
school operating, Other districts are just too far away.

I love 1living here in this besutiful country smong people who
look out for each other and for the land. I worry what might happen
to the environment if ranchers are forced to leave for lack of water.
Most are good husbandmen and seek to preserve the 1and and the balance
of nature. If the Oregon Department of Fish and Wildlife applications,
numbers IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168
and IS 72169, are approved it will do great harm to this area both fi-
nanclally and ecologically. Pleacse relect them,

Yours truly,

Hiieisno f ok
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Janvary 18, 1995

Water Resources Department
158 12th Street N.E.
Salem, OR 97310-0210

Mr. Michael J. Mattick:
SUBJECT: IS 7218S5,1S 72186

We hereby submit the following objections to the above stated applications filed by the
Oregon Department of Fish and Wildlife.

9 On or about March 25, 1936 the Burnt River Irrigation District adopted a
resolution declaring Burnt River tributaries within the boundaries of Burnt River Irrigation
District above Unity Reservoir to be over-appropriated, and petitioned Charles E.
Stricklin, State Engineer, to deny further permits to appropriate water. This clearly
indicates that all free-flowing water is already over appropriated unless the proposed
Ricco Dam was constructed.

% We believe the data submitted by the applicant is out-dated, unreliable, and
incomplete with no mapping as required by Oregon Law .

3. On low water years ditches that reach into the upland sagebrush ground would not
have enough water to provide for livestock and wildlife needs. These same ditches also
irrigate upland ground that provides forage for wildlife as well as domestic animals. This
will also eliminate any future water storage opportunities.

4. The adverse impact of this application would be devastating to the economy of the
Burnt River Valley. The instream water rights would stop any future development of lands,
business or industry.

g5 The burden of the cost of implementing the instream water rights will be born by
the landowners and irrigators. The administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional known and unknown
expenditures.

6. We also object to the Fish and Game Commission not having to pay filing fees for
their instream water rights.



7. If there is a need for instream water then the Fish and Game Commission should
provide dams for storage.

For the reasons set herein, the application should be rejected or returned to the
applicants for the curing of defects.

Sincerely,



January 18, 1995

Water Resources Department
158 12th Street N.E.
Salem, OR 97310-0210

Mr. Michael J. Mattick:
SUBJECT: IS 72185,1S 72186

We hereby submit the following objections to the above stated applications filed by the
Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation District adopted a
resolution declaring Burnt River tributaries within the boundaries of Burnt River Irrigation
District above Unity Reservoir to be over-appropriated, and petitioned Charles E.
Stricklin, State Engineer, to deny further permits to appropriate water. This clearly
indicates that all fiee-flowing water is already over appropriated unless the proposed
Ricco Dam was constructed.

2. We believe the data submitted by the applicant is out-dated, unreliable, and
incomplete with no mapping as required by Oregon Law .

3. On low water years ditches that reach into the upland sagebrush ground would not
have enough water to provide for livestock and wildlife needs. These same ditches also
irrigate upland ground that provides forage for wildlife as well as domestic animals. This
will also eliminate any future water storage opportunities.

4, The adverse impact of this application would be devastating to the economy of the
Burnt River Valley. The instream water rights would stop any future development of lands,
business or industry.

5 The burden of the cost of implementing the instream water rights will be born by
the landowners and irrigators. The administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional known and unknown
expendifures.

6. We also object to the Fish and Game Commission not having to pay filing fees for
their instream water rights.



7. If there is a need for instream water then the Fish and Game Commission should
provide dams for storage.

For the reasons set herein, the application should be rejected or returned to the

applicants for the curing of defects.
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Janvary 18, 1995

Water Resources Department
158 12th Street N.E.
Salem, OR 97310-0210

Mr. Michael J. Mattick:
SUBJECT: IS 72185,1S8 72186

We liereby submit the following objections to the above stated applications filed by the
Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation District adopted a
resolution declaring Burnt River tributaries within the boundaries of Burnt River Irrigation
District above Unity Reservoir to be over-appropriated, and petitioned Charles E.
Stricklin, State Engineer, to deny further permits to appropriate water. This clearly
indicates that all free-flowing water is already over appropriated unless the proposed
Ricco Dam was constructed.

2. We believe the data submitted by the applicant is out-dated, unreliable, and
incomplete with no mapping as required by Oregon Law .

3. On low water years ditches that reach into the upland sagebrush ground would not
have enough water to provide for livestock and wildlife needs. These same ditches also
irrigate upland ground that provides forage for wildlife as well as domestic animals. This

will also eliminate any future water storage opportunities.

4. The adverse impact of this application would be devastating to the economy of the
Burnt River Valley. The instream water rights would stop any future development of lands,
business or industry.

5. The burden of the cost of implementing the instream water rights will be born by
the landowners and irrigators. The administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional known and unknown
expenditures.

6. We also object to the Fish and Game Commission not having to pay filing fees for
their instream water rights.



7. If there is a need for instream water then the Fish and Game Commission should
provide dams for storage.

For the reasons set herein, the application should be rejected or returned to the

applicants for the curing of defects.
Sincergl - )
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Burnt River Irrigation District

RECEIVED HCR 86 Box 151
Hereford, Or 97837

JAN 23 1995 (503) 446-3313

WATER RESOURCES DEPT. January 24, 1995
SALEM, OREGON

To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
(Attn: Michael J. Mattick)

Subject: Objection to ODF&W Instream Water Right Application Technical Review
Reference Application File Numbers IS 721685 and IS 72186.

Bumt River Irrigation District(BRID) hereby objects to the following portions of the
technical reviews for the reasons indicated:

1. We object to the in-stream filing on any stream that is already classed as "over
appropriated". The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Any water over the authorized rate
must be left in the stream under existing law.

2. The amount of water requested. At a public meeting in Baker City on December 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing or pending authorized diversions. We believe the existing and
pending authorized diversions should be taken into account. We further believe all
applications should be processed in the order received.

3. The supporting data submitted by the applicant. Believe this data to be out-dated
and un-reliable. The watershed changes over the years. Fires and forest management
practices have had a significant impact on the way water goes out. With good ground-
cover and root systems, the ground will retain the water longer and allow it to go out
gradually. Fires and forest management practices have changed this. Water now goes out
all at once in the spring melt to the detriment of late summer flows.

4. Statement: "The source of water is not withdrawn from appropriation." On or
about March 25, 1936 the Burnt River Irrigation District (BRID) adopted a resolution
declaring Burnt River tributaries within the boundaries of BRID above Unity Reservoir to
be over-appropriated, and petitioned Charles E. Stricklin, State Engineer, to deny further
permits to appropriate water.

5. Proposed Certificate Conditions. All the reported average flows have been proposed
for in-stream use even though the flows are lower than what is considered minimum flow
for the fishery. This makes no sense whatsoever. If the water does not meet minimum



fish requirements why grant the in-stream flow?? Additionaly, there is a major irrigation
diversion down-stream of the measuring site, giving further need for consideration of
existing authorized diversions .

6. We believe that all applications should follow the same procedures and rules as to
filing fees and waiting periods before certificates are issued.

Sincerely;

(signed)
Jerry Franke, Manager

JAN 23 1995

WATER RESOURCES DEPT.
SALEM, OREGON



Oregon

November 25, 1994 WATER
RESOURCES
Oregon Department of Fish and wWildlife DEPARTMENT

P.O. Box 59
Portland OR 97207

Reference: Files 70863, 70864, 70870, 71684, 72160, 72161, 72167,
72168, 72169, 72170, 72172, 72178, 72181, 72183, 72185,
72186, 72189, 72190, 72191, 72192 and 72193.

Dear Department of Fish and Wildlife:

The Water Resources Department has finished the first step of its
analysis of the above referenced applications. Enclosed are copies of
this report, which is called the Report of Technical Review.

The technical review is the Department’s legal and scientific analysis
of the application, including a calculation of the expected availability
of water for the proposed use. Step two, is the 60-day public review
period.

In the case of your application, the Technical Review was satisfactory,
and 1t concluded that water would be available for this use for the time
preriod described in the proposed certificate conditions of the attached
Report.

The Report does not represent any commitment by the Department to
ultimately approve your application. Before a certificate may be
granted, the Department must complete a public interest review.

In this second step of the review process, state regulations require that
other water users and the general public be given an opportunity to
object to your proposed water use. You also may cbject to any of the
Department’s findings or proposed certificate conditions contained in the
technical report. If you wish to object, you must file your objection
with the Department in writing by 5 p.m. on or before February 1, 1995.
Interested parties must also submit their objections before the same
deadline.

If you have questions, please feel free to telephone me or any of the
Department’s Water Rights Division staff members. My telephone number
ig 378-3739 in Salem, or you may call toll-free from within the state to
1-800-624-3199.

Michael J, Mattick
Water Right Specialist

Enclosures: 21 Technical Reviews

t:\ingtream\covel & R

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX {503) 378-8130
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Date: November 25, 1994
OREGON WATER RESOURCES DEPARTMENT

SATISFACTORY REPORT OF TECHNICAL REVIEW

FOR AN INSTREAM WATER RIGHT APPLICATION

OBJECTIONS TO THE PROPOSED INSTREAM WATER RIGHT TECHNICAL REVIEW
REPORT, AS DESCRIBED BELOW, MUST BE RECEIVED IN WRITING BY THE
OREGON WATER RESOURCES DEPARTMENT, 158 12th St. NE, SALEM, OREGON
97310, ON OR BEFCORE 5 PM: February 1, 1995.

1.

2.

APPLICATION FILE NUMBER - IS5 72186
APPLICATION INFORMATION

Application name/address/phone:

Oregon Department of Fish and Wildlife
P.O. Box 59

Portland, Oregon 97207

503-229-5400

Date application received for filing and/or tentative date of
priority:  1/29/1992

Source: N FK BURNT R tributary to BURNT R
County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE
AND JUVENILE REARING OF RAINBOW TROUT.

The amount of water (in cubic feet per second} requested by
month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

6.0
6.0

6.0 25.0 25.0 25.0 25.0 12.0 6.0 6.0 6.0 6.0 6.0
12,0 25.0 25.0 25.0 20.0 6.0 6.0 6.0 6.0 6.0 6.0

To be maintained in:

NORTH FORK BURNT RIVER FROM CAMP CREEK AT RIVER MILE 14.8
(NESW, SECTION 34, TOWNSHIP 10S, RANGE 36E WM); TO UNITY
RESERVOIR AT RIVER MILE 2.0 (NENW, SECTION 17, TOWNSHIP 12S,
RANGE 37E WM)



1st¥
2nd¥

laty
2nay

3. TECHNICAL REVIEW

The application is complete and free.of defects.

The proposed use is not restricted or prohibited by statute.

The following supporting data has been submitted by the applicant:

(a}) The Figh and Wildlife Resources of the Powder Easin and Their
Water Reguirements; August 1967.

{b) Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 13984,

(c) Development and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1373.

(d} Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972,

The source of water is not withdrawn from appropriation by order of the
State Engineer or legislatively withdrawn by ORS 538.

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed.

An assessment with respect to other Commission administrative rules,
including but not limited to the applicable basin program has been
completed.

An evaluation of the information received from the local government(s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The level of instream flow requested is based on the methods of
determining instream flow needs that have been approved by administrat ive
rule of the agency submitting this application.

The evaluation of the estimated average natural flow available from the
proposed source during the time(s) and in the amounts requested in the
application 1is described below. The recommended flows take into
consideration planned uses and reasonably anticipated future demands for
water from the source for agricultural and other uses as required by the
standards for public interest review:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC

6.0 6.0 25.0 25.0 25.0 25.0 12.0 6.0 6.0 6.0 6.0 6.0

6.0 12.0 25.0 25.0 25.0 20.0 6.0 6.0 6.0 6.0 6.0 6 . OREQUESTED
9.40 21.5 88.6 217 131 35.2 15.4 6.97 4.88 4.99 6.50 B,0lAVE FLOW
6.0 6.0 25.0 25.0 25,0 25.0 12.0 6.0 6.0 6.0 6.0 6.0

6.0 12.0 25.0 25.0 25.0 20.0 6.0 6.0 &€.0 6.0 6.0 6.0MIN FLOW



4. REPORT CONCLUSIONS

The proposed water use, as conditioned, passed this technical review.
The information contained in the application along with the supporting
data submitted by the applicant indicate that the flow levels set out in
this report are necessary to protect the public use.

The supporting data states that the recommended flows are necessary to
meet the biolcogical reqguirements for spawning and rearing of salmonids
and resident game fish. Consideration of habitat type, stream depth and
water velocity were considered by the applicant in development of the
flow levels. (See Determining Minimum Flow Requirements for Fish, ODFW
Report January 20, 1984.) The recommended flow volumes are necessary to
ensure appropriate levels of dissolved oxygen, turbidity, pH and
temperature.

Minimum stream flow recommendations (ODFW MIN) developed from the 1965
and 1966 study are intended to provide suitable environment during
appropriate seasons to perpetuate minimum desirable conditions capable
of maintianing trout populations. The recommended minimums are based
primarily on the biological requirements of the fish present and follow
sesonal stream discharge patterns to which the life cycles of salmonids
have become adapted. (See 1967 report)

5. PROPOSED CERTIFICATE CONDITIONS

[The following proposed conditions will apply to water use and
will appear on the face of the certificate.]

1. The right is limited to not more than the amounts, in cubic
feet per second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT ROV DEC
laty 6.0 6.0 25.0 25,0 25.0 25.0 12.0 6.0 4,88 4.99 6.0 6.0
2ndy 6.0 12.0 25.0 25.0 25.0 20.0 6.0 6.0 4.88 4.35 6.0 6.0

2, The water right holder shall measure and report the in-stream
flow along the reach of the gtream or river described in the
certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. This instream right shall not have priority over rights to use
water for human or livestock consumpticn.

4. The instream flow allocated pursuant to this water right is
not in addition to other instream flows created by a prior
water right or designated wminimum perennial stream flow.



COPY CHECK-OFF SHEET FOR INSTREAM TECHNICAL REVIEWS
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COPY CHECK-OFF SHEET FOR INSTREAM TECHNICAL REVIEWS
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RECRIVED
FEB 17 1994
WATER RESOURCES GEP

Ol

DEPARTMENT OF

February 17, 1994 h SALEM, OREGON ;Tm

Fitk & Wdids)

Water Rights Section
Water Resources Department
3850 Portland Rd., NE
Salem, OR 97310

RE: Instream Water Right Application #s 70249, 70288,
70942 through 70944, 70946 through 70960, 71221
through 71280, 71282 through 71890, and 71921 through
72946; Reports of Technical Review

General Comments

According to OAR 690~77-026 (1), WRD "shall undertake a
technical review...and prepare a report." This subsection
further lists 8 [(a) - (h)] mandatory criteria which, as a
minimum, must be assessed during the technical review.
ODFW has concerns with the apparent level of assessnent
relative to subsection (c):

OAR 690~77-026 (1) (c)~~Assessing the proposed instream
water right with respect to conditions previously
imposed on other instream water rights granted for use
of water from the same source.

In the 115 subject reports of technical review, WRD is
proposing to condition each application to exempt human and
livestock consumption from regulation in favor of these
instream rights as follows:

This instream right shall not have priority over
human or livestock consumption.

Instream water right certificates in the North Coast basin
based on conversion of minimum perennial streamflows
generally contain similar conditioning language giving
preference to the listed uses.

By rule, WRD’s technical review process includes assessing
conditions previously imposed on other instream water
rights from the same source. If found to be appropriate,
WRD may propose that new instream water rights contain the
same exemption. There 1s no reguirement that this
exemption be automatically included as part of a technical
review. '

FISH AND
WILDLIFE

2501 5W First Avenue
1O Box 59

Portland, OR 97207 -
{503) 229-5400

TDD (503) 229-3459



North Coast Basin IWRs
February 17, 1994
Page 2

When ODFW reviewed WRD files on some of these applications for
docunentation of assessments of prior conditions, we found nothing
to indicate that any such assessments had been done. -~ ODFW,
therefore, assumes that the required assessments were not done and,
therefore, objects to the routine placement of the proposed
exemption on any of these applications on the grounds that to do so
would be contrary to the public’/s interest in maintaining fish
populations in North Coast basin streams. OAR 690-11-195 (4d).

Specific Comments

Application # 70948

Section 5, Proposed Conditions, is missing from this Report of
Technical Review.

Application # 71241

For the month of December:

1. The minimum flow level recommended by ODFW in the North Coast
basin Environmental Investigation Report is 88 cfs.

2. The reported estimated average natural flow for December here
is 131 cfs.

3. WRD is proposing in the Report of Technical Review to allocate
80 cfs.

ODFW believes the proper amount to be protected during December is
88 cfs.

2pplication # 71258

Here, the estimated average natural flow is less than the minimum
flow recommended by ODFW for the entire year. Because this is the
only instance where this has happened to date, the occurance is
suspect. ODFW requests that the water availability analysis for
this reach of Miami River be reexamined.

Application 71280

The recommended flow numbers listed for September through April in
the Application Information and Technical Review sections of the
Report of Technical Review do not agree. Those listed in the
Application Information section are correct.



Noxrth Coast Basin IWRs
February 17, 1994
Page 3

Thank you for the opportunity to comment.

Sincerely,

Albert H. Mirati, Jr.
Water Right Review Coordinator

c. WaterWatch of Oregon (public information request)
Jill Zarnowitz/Stephanie Burchfield
Penny Harrison, DOJ

FILE: NCOAST.IWR
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BEFORE THE WATER RBSOURCES COMNISBION OF OREGON

In the Matter of

Instream Water Righte,
Applications Wo.'s 72160,
72161, 72162, 72168, 72169,
72177, 72178, 72185, and  _
72186, baing all those
applications filed by the
ORBGON DEPARTMENT OF PISH
AND WILDLIFE ON THE BURNT
RIVER SYSTEM. '

PETITION OF BURNT RIVER
IRRTGATION DISTRICT FOR
PUBLIC HEARING, UNDER
ORS 537.343

The BURNT RIVER IRRIGATION DISTRICT respectfully patitions

the Commission for a publiec hearing pursuant to ORS 537,343

rogarding the absve instyrean water righis appliocotions filed by

the Oregon Dapartmont of Pleh and Wildlifo and represents as

follows in support of this patitian:

1.  The Burnt River Irrigation District has previvusly

regucoted the Water Reomources Commiseien to establish a

recorvation for unappropriated water from the SBuvuth Fork of the

Burnt River pursuant te OAR 6R0-77-200, for the reapons vhich are

stated in scaid reaaervation request which im specifically

inoorporated herein.

Thu cumbinud ruismdning una contestea case

practasdinges puvaveant bo AAD E80-%Y=po0 hanve pven ventinued by the

NDanartmant nandinag neaat{iatinna hatwaan 1a NDictriat .

the Dvremnnn
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inetream water rights applfcations in the Burnt River Systenm

pending the conduct of the forogeing ncgotlations,

2, agriculturse, and particularly irvigated agriculture, ie

rage 3 - PETITION
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the dominant land use along Lhe Burnt River Bystem. The Baker
County Conmprehensive Plan recognizes tha prederinance of
agriculture within the area. The instraam water rights as
roquested may preciude planned agricultural uses which have a
reasonable chance of being developed and which would provide a
greateyr benefit te the public from the use of the unappropriated
water aveilable.

3. Under its reservation request referred to above, the
Diatrict is contemplating one or more multipurpose storage

projecte which may be a source, in part, of future instrean
flows. A public hearing would allew evidence to be pressnted and
oonsidered whether Instream flows can or should ba satiasfied in
part from future storage projecte vortes natural flowa:

4. Existing water rights may be impalred due to the unique
delivery system for most agrioulture in the Burnt River System.
Most irrigated landm are along side the river and the irrigatora
withdraw directly from the river. Aany unused irrigation waters
return immediately to the syatem and are uced hy downstreanm
irrigotora., Management of the raquested instresm flows would he
very difficult if not imposmible and may very well isipair the
righte of the irrigators who ourrently have rights along the
syatem,

b, Petitioner is aware that the Northwest Power Plamning

council is currentiy coneidering establishment of certain

fisheries policies whioch way or may not reguire different flows

Page ¢ - PETITION
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in those tributaries which serve tha Snake and Columbia Riveres
than those flows whioch are being regquested here. The pending
applicationg ehould be coordinated and ho consistent with the
fisheries policies established by the Northwast Power Planning

Councll.

6. A hearing is further requestad to detarmine vhether the
amounta applied for are thouse reasonably necassary to support the
public uses racommended and do not exceed the ostimated avarage
natural stream flows.

Petitionar requasts that the Diractor commence the
nagotistione process under OAR 690-77=030(3).

DATED: April 6, 1992,

Regpactfully Hubmnittedt
BURNT RIVER IRRIGATION DIESTRICT

BY1t g‘zéz‘ésa;ﬂﬂﬁiéﬁr'

" BEN LOMBARD, », OBB $65069
Attorney

Page 3 - PETITION
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g"m:smTz Forest Wallowa-Whitman P. 0. Box 907 . .
epantment o ores! : -
Agriculture Service National Forest Baker City; OR 97814
2540
Faply io:

cats:  March 18, 1992

[ d
State of Oregon

Water Resources Department
ATTN: Water Rights Section
3850 Portland Road NE
+Salem, OR 97310

Enclosed is a summary of the impacts of 36 new ODFW instream water right
applications in the Powder Basin on Forest programs associated with
non-reserved acquired lands managed by the Wallowa-Whitman National
Forest.

We request that the Department, the Water Resources Commission, and the
Department of Fish and Wildlife review this information and discuss it
with Tim Bliss, Water Rights Program Coordinator, Wallowa-Whitman NF
(503-523-6391) and Mike Lohrey, Regional Water Rights Program Coordinator
(503-326-5927), as needed,

The Forest is raising many of the same concerns expressed in a July 29,
1991 letter to you regarding 40 ODFW instream water right applications in
the Grande Ronde Basin and adjacent basins. We acknowledge receipt of
Michael J. Mattick's January 17, 1992 response to this letter. Even
though Mr, Mattick's response to our concerns and requested relief appear
to be adequate, we are restating many of our concerns "for the record.”

The policy of the Pacific Northwest Region is to support the State's
instream water right acquisition program in order to protect stream-
dependent flora and fauna., Yet, the Wallowa-Whitman NF also has the
obligation to notify the State of potential impacts to other Forest
programs and outputs ldentified in our Forest Plan.

Sincerely,

R. M. RICHMOND
Forest Supervisor

Enclosure

ce: (see next page)



State of Oregon

ce!l

Mike lohrey, Watershed, Regional Office
District Rangers: Baker RD, Unity RD, La Grande RD, Pine RD

Al Mirati

Oregon Department of Fish and Wildlife
2501 SW First Avenue

Portland, OR 97207

Jim Lauman

Oregon Department of Fish and Wildlife
107 Twentieth Street

La Grande, OR 97850

V. Kent Searles, Regional Manager
Oregon Water Rescurces Depatrtment
Baker County Courthouse

Baker City, OR 97814



WaterWatch

O R E G O N

N

February 7, 1992

Stephen C. Brown

Senior Water Rights Specialist
Applications and Permits Section
Water Resources Department

3850 Portland Rd. N. E.

Salem, OR 97310

Re: Application for Instream Water Rights #72159 thru 72194
Oregon Department of Fish and Wildlife
Powder River and Burnt River Basins, Baker & Union Co,

The Burnt and Powder River basins in Baker and Union County
have been adversely effected by past water management
activities. Native fish in these streams are now confined
to small tributary streams because of overappropriation of
the surface waters and unscreened irrigation diversions.

WaterWatch supports the efforts of the Oregon Department of
Fish and Wildlife to obtain instream water rights in these
streams in order to provide some level of future protection
for the region's valuable fish and wildlife. WaterWatch
urges the Oregon Water Resources Department to issue these
instream water rights at the earliest opportunity in the
amounts requested.

Please inform us of any protests that you may receive to
these applications.

Slncerely,
. ‘//W/‘

Jim Myron

WaterWatch of Oregon, Inc. 921 S.W. Morrison, Suite 438  Portland, Oregon 97205 (503} 295-4039



Witness the signature of the Water Resources Director affixed thig 1st
day of , 19

Water Resources Director

Recorded in State Record of Water Right Certificate number

IS72186



IWR Application # "JRIL b e Certificate #

STATE OF OREGON
WATER RESOURCES DEPARTMENT

Application for Instream Water Right
by Oregon Department of Fish and Wildlife

There is no fee required for this application.

Applicant: Randy Fisher for Oregon Department of Fish and

Wwildlife, PO Box 59, Portland, OR 97207

The name of the stream of the proposed instream water right
is North Fork Burnt River, a tributary of Burnt River (Snake
River).

The public use this instream water right is based on is
providing required stream flows for rainbow trout.

The amount of water (in cubic feet per second) needed by
month for each category of public use is as follows:

USE(S): Migration, spawning, edg incubation, fry
emergence, and juvenile rearing.

JAN FEB MAR APR MAY jUN JUL AUG SEP OCT NOV DEC
6 6/ 25 25 25 25/ 12/ 6 6 6 6 6
12 20 6

The reach of the stream identified for an instream water
right is from (upstream end) Camp Creek, river mile 14.8,
within the NE guarter of the SW quarter of Section 34,
Township 108, Range 36E W.M., in Baker County...

Downstream to Unity Reservoir, river mile 2, within the NE
guarter of the NW quarter of Section 17, Township 12S, Range
37E W.M., in Baker County.

The method used to determine the requested amounts was the
Oregon Method.

When were the following state agencies notified of the
intent to file for the instream water right?

Dept. of Environmental Quality Date: January 8, 1992
ODFW (Fish, W1d1lf, and Habitat) Date: January 8, 1992
Parks and Recreation Division Date: January 8, 1992



IWR Application # Certificate #

& If possible, include recommendations for measuring locations
or methods:

Use USGS gage 13269300 and maintain flows to Unity

Reservoir.

8. If possible, include recommendations for assisting the Water
Resources Department (WRD) in measuring and monitoring
procedures:

Local ODFW personnel will assist the watermaster in
establishing a monitoring plan and program.

9. If possible, include other recommendations for methods or
conditions necessary for managing the water right to protect
the public uses [see OAR 690-77-020 (5)(c)]: None.

10. Remarks: The requested flows are the minimum required to
maintain salmonid populations at their current levels. No
provision is made at these flows for population restoration
or enhancement.

An instream water right may be allowed for an instream beneficial
use of water subject to existing water rights with an effective
date prior to the filing date of this application.

This type of beneficial use is for the benefit of the public and
a certificate issued confirming an instream water right shall be
held in trust by the Water Resources Department for the people of
the State of Oregon, pursuant to ORS 537.341.

Date: \/}ZZ?/CTD‘ Signed: > { in éw

Oregon Department of Fish and Assgstant Dlrectog
wildlife Habitat Conservation Div.

File: NFBURNT2.APP



IWR Application # 72IRL Certificate #

This is to certify that I have examined the foregoing application,
together with the accompanying maps and data, and return them for:

In order to retain its priority, this application must be returned
to the Water Resources Department with corrections on or before

, 19 .

Date: , 19

This document was first received at the Water Resources Department

in Salem, Oregon, on the qu:’k day of £l Clm!ldﬂtg ,

19 Q2_, at QL) o'clock & M.

Water Resources Department
3850 Portland Rd. NE
Salem, OR 97310
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DATE INITIALS MINIMUM REQUIREMENTS TO FILE

Name and mailing address

Source of water

Quantity of water

Location of project

Use of water

Signature of applicant
Allowable use by policy

State Engineer withdrawal
Legislative withdrawal

Land use approved pending

T

FIELD OPERATIONS

Application date stamped per money receipt date
Stream Indexed
Stream Code
Scenic Waterway
Findings:
1) Concluded -~ Scenic-Reg Ack letter
2) Under Study - Scenic-Ack letter
3} Basin 2 - Willamette-Ack letter

Plat Carded and copy made YES NO_.
Conflicts (well surface ) -
Prior ISWR § -
Within Irrigation District (name)
Notified -
bDistrict excerpt received -

Entered in Paradox
Prepare six copies of Draft Pernit
Send one copy to Data Center

EUPPORT BERVICES

Stamp contents with application number
Mail/Provide copies of draft permits to DEQ, ODFW,
PARKS, AND WATERMASTER

Mail ack letter (provided by Data Center) with
receipt to applicant, cc¢ to CWRE and file

Place label on file and card

1f dam is over 10 feet or storage exceeds 9,2 AC-FT,
route file to Dam Safety Section

Notify Irrigation District

IELD OPERATIONS

Ownership Statement

Name and address of all owners
Other landowners notified

Legal Description

Need Commission review

Requests greater than 5.0 cfs
Dam height greater than 20 feet
Storage greater than 100 acre-feet
out of Basin diversion
Groundwater recharge project
Other substantial public interest

]
|2
197]

T
IR

1]

GW comments received resolved
CDFHY comments received regsolved
DEQ comments received rescolved

Interest Groups
Water availability received
Objections received resolved
Protest received resolved
Management Codes

EXAMINATION FEE: REMARKS :
RECORDING FEE:

TOTAL:
REFUND:
DEFICIENT:

0639W/10-10-91




STATE OF OREGON
WATER RESOURCES DEPARTMENT

receers 4 ()72 158 12TH ST. N.E. INVOICE #
: SALEM, OR 97310-0210
3

arsaass/argaido(FAx) | LS /D) /O

neceen rromf SCC AL [ AL [/ [AeeucaTon
BY: PERMIT
y TRANSFER
Yy
CASH: CH # ( OTHER: (IDENTIFY)
D 9" D TOTALRECD |$ -

[0417  WRD MISC CASH ACCT |

ADJUDICATIONS
PUBLICATIONS / MAPS

OTHER: (IDENTIFY)
OTHER: (IDENTIFY)

| REDUCTION OF EXPENSE |

w | ;| e |

PCA AND OBJECT CLASS VOUCHER #
0427 WRD OPERATING ACCT |

MISCELLANEOUS

0407 COPY & TAPE FEES $
0410 RESEARCH FEES $
0408 MISC REVENUE: (IDENTIFY) $
TC165 DEPOSIT LIAB. (IDENTIFY) $
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER s 0202 $
0203 GROUND WATER s 0204 S
0205 TRANSFER s 0206 s
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR $ 0219 s
= LANDOWNER'S PERMIT 0220 S e
Oc_gj_t;) —)  OTHER (IDENTIFY) & —
{) Fal = Wy L7 P Bo i
[0437  WELL CONST. START FE
0211 WELL CONST START FEE $ CARD #
0210 MONITORING WELLS $ CARD #
OTHER (IDENTIFY)

[0539 LOTTERY PROCEEDS |

1302 LOTTERY PROCEEDS C]

[0467 HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) $
0231 HYDRO LICENSE FEE (FW/WRD) $

HRDRO APPLICATION s 1

recepT# £ [ | ) ’ DATED: 7‘0?5/ ,gé’ BY: ‘\?A f(% * ,,é

Distribution-White Copy-Customer, Yellow Copy-Fiscal, Blue Copy-File, Buff Copy-Fiscal




NUMBER ‘311

Check

__ Surface Application

Reservoir Application

Ground Water Application

Transfer Application

PFO Request

Research
— Hydroelectric Fees

Copying .

. U’V

— Assignment 0

Extension of ‘I‘imc(/)\’

A

Protest
Other



ODFW
PO BOX 59, PORTLAND, OR

97207

Application No 72186

Permit No

A ddress .

e I O T ) e rvisasas s s s e st s S S S ST e s bR 45

Completon ol COn I O O i s sasdsasss

Extended to ................

Complete application of VE AT (T et e S L S ORI e

R R e O e e e i

Form 111
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