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Mailing List for FO Copies

Application 1S-72168

Certificate 98264

(SUPPORT STAFF)

on: 06/23/201%

(DATE)

Original FO and copy of certificate mailed to applicant and copies mailed to protestant and

intervenor:
(Also include a copy of the cover letter for the applicant)

Applicant:

/ OREGON DEPARTMENT OF FISH AND WILDLIFE
ATTN: SPENCER SAWASKE
4034 FAIRVIEW INDUSTRIAL DR SE
SALEM OR 97302

Protestant and Intervenor:

v SHAWN KLAUS
BURNT RIVER IRRIGATION DISTRICT
19498 HWY 245
HERFORD, OR 97387

/" ELIZABETH HOWARD
SCHWABE WILLIAMSON & WYATT PC
1211 SW 5TH AVENUE, SUITE 1900
PORTLAND, OR 97301

/ BRIAN POSEWITZ
WATERWATCH OF OREGON
8508 SE 11™ AVE.
PORTLAND, OR 97202

Sent via auto email:

1. WRD —Watermaster District #8
2. WRD - Jason Spriet
3. WRD - SW Section
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Copies sent to:

“1. WRD - File 15-72168 |

\[2. Applicant, Spencer Sawaske, Oregon Department of Fish and Wildlife —
spencer.r.sawaske@odfw.oregon.gov

\/3. Applicant’s attorney - Anika Marriott, Oregon Department of Justice —
anika.e.marriott@doj.oregon.gov

\/4. Protestant Burnt River Irrigation District’s attorney — Elizabeth Howard, Schwabe Williamson &
Wyatt PC — ehoward@schwabe.com

/5 Intervenor WaterWatch of Oregon’s attorney, Brian Posewitz — brian@waterwatch.org
\/ 6. OWRD's attorney - Jesse Ratcliffe, Oregon Department of Justice — jesse.d.ratcliffe @doj.oregon.gov
V7

OWRD's attorney’s assistant - Denise Ruttan, Oregon Department of Justice —
denise.ruttan@doj.oregon.gov

Protest Program Coordinator: Will Davidson
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2 Oregon

Tina Kotek, Governor

NOTICE OF CERTIFICATE ISSUANCE

lune 27, 2025

OREGON DEPARTMENT OF FISH AND WILDLIFE
ATTN: SPENCER SAWASKE

4034 FAIRVIEW INDUSTRIAL DR SE

SALEM OR 97302

Reference: Application IS-72168 (Certificate 98264)

Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301

Phene (503) 986-0900
Fax (503) 986-0904
www.oregon.gov/owrd

The enclosed instream certificate confirms the water right established under the terms of the enclosed
order issued by this Department. The water right is now appurtenant to the specific place as described

by the certificate.

If you have any questions related to the issuance of this certificate, you may contact Amanda Mather

at Amanda.L.Mather@water.oregon.gov.

Sincerely,

Ananda Mather

Amanda Mather
Woater Rights Program Analyst
Oregon Water Resources Department



STATE OF OREGON
COUNTY OF BAKER
CERTIFICATE OF WATER RIGHT
THiS CERTIFICATE IS HEREBY ISSUED TO

OREGON WATER RESOURCES DEPARTMENT
725 SUMMER ST NE SUITE A
SALEM OR 97301

The specific limits for the use are listed below along with conditions of use.
APPLICATION FILE NUMBER: IS-72168
SOURCE OF WATER: BURNT RIVER, TRIBUTARY TO SNAKE RIVER

PURPOSE: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE, AND JUVENILE REARING OF
RAINBOW TROUT

DATE OF PRIORITY: JANUARY 29, 1992

TO BE MAINTAINED IN: REACH 1 - BURNT RIVER FROM FORMER USGS GAGE 13274200 AT
APPROXIMATELY RIVER MILE 41.7 (NWNW, SECTION 10, TOWNSHIP 125, RANGE
41E, WM) TO OWRD GAGE 13274400 AT BURNT RIVER ABOVE BANKS
DIVERSION NEAR DURKEE, APPROXIMATELY RIVER MILE 31.3 {NESW, SECTION
26, TOWNSHIP 11S, RANGE 42E WM)

REACH 2 — BURNT RIVER FROM CEMENT PLANT BRIDGE AT APPROXIMATELY
RIVER MILE 22.9 (SENW, SECTION 11, TOWNSHIP 125, RANGE 43E, WM) TO
BROWNLEE RESERVOIR POOL AT APPROXIMATELY RIVER MILE +1.0 (SW %4,
SECTION 8, TOWNSHIP 14S, RANGE 45E, WM)

The right is established under Oregon Revised Statutes 537.341. The reaches in which water is to be
maintained under this right reflect the Settlement and Water Bypass Flow Agreement entered into by
the Burnt River Irrigation District and the Oregon Department of Fish and Wildlife on January 21, 2025
(Settlement Agreement). The Settlement Agreement is not incorporated into this certificate by
reference and is not an “existing water right of record” as that term is defined and used in ORS 540.045
or a “relative entitiement to water” as that term is used in ORS 540.045. All terms and conditions of
this right are set forth in this certificate.

The following conditions apply to the use of water under this certificate:
1. The rightis limited to not more than the amounts, in cubic feet per second, during the time
periods listed below:

Application 1S-72168 Water Resources Department Certificate 98264
Basin #9 Page 1 of 2 Water District #8




Month | JAN FEB MAR | APR MAY | JUN JUL AUG SEP OCT | NOV | DEC
1% 25.0 | 25.0 500 | 500 | 50.0 | 500 | 25.0 | 25.0 | 250 | 25.0 | 25.0 | 25.0
2rd 250 | 40.0 50.0 -| 50.0 | 50.0 | 400 | 250 | 25.0 | 25.0 { 25.0 | 25.0 | 25.0

2. The water right holder shall measure and report the in-stream flow along the reaches of the
stream or river described in the certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not have priority over human or
livestock consumption.

4. The instream flow allocated pursuant to this water right is not in addition to other instream
flows created by a prior water right or designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of reach 2 to protect necessary flows throughout
reach 1 and reach 2.

issuep JUNE 27, 2025

TMM
Katherine Ratcliffe, Administrator
Water Right Services Division

for lvan Gall, Director
Oregon Water Resources Department

Application 15-72168 Water Resources Department Certificate 98264
Basin #9 Page 2 of 2 Water District #8



Oregon Water Resources Department
Water Right Services Division

Water Right Application 15-72168

Oregon Department of Fish and Wildlife,
Applicant

Burnt River Irrigation District, AGREEMENT

Protestant

WaterWatch of Oregon, Inc.,

)
)
)
)
) FINAL ORDER INCORPORATING CONSENT
)
)
)
)
Intervenor )

Summary: Order approving Application 15-72168 and issuing Certificate 98264.

Authority

The application is being processed in accordance with Oregon Revised Statutes (ORS) 537.140
to 537.252 and 537.332 to 537.360, Cregon Administrative Rules {OAR) Chapter 690, Division
77, and the Powder Basin Program (OAR Chapter 690, Division 509).

These statutes and rules can be viewed on the Oregon Water Resources Department’s website:
https://www.oregon.gov/owrd/programs/policylawandrules/Pages/defauit.aspx

The Oregon Water Resources Department’s main'page is:
http://www.oregon.gov/OWRD/pages/index.aspx

This final order is issued pursuant to ORS 537.170(6) to (9), 183.417(3), and OAR 690-077-0047,
137-003-0510(4), and 137-003-0665(5).

APPLICATION HISTORY

1. The Application History section of the August 27, 1996, Proposed Final Order is
incorporated herein by reference.

FINDINGS OF FACT

1. The findings of fact in the August 27, 1996, Proposed Final Order are incorporated herein by
reference, with the additions and changes shown below.

2. OnlJanuary 29, 1992, the Oregon Department of Fish and Wildlife submitted an application
for an instream water right to the Oregon Water Resources Department (Department).

Application 15-72168 Page 1 of 4 Finai Order
PDX\ 288952674274 7766282.v1-4/11/25



3. On August 27, 1996, the Department issued a Proposed Final Order recommending
approval of the application.

4. On October 9, 1996, the Burnt River Irrigation District filed a timely protest of the Proposed
Final Order.

5. On October 11, 1996, WaterWatch of Oregon filed a timely request for standing in support
of the Proposed Final Order.

6. On August 15, 2015, WaterWatch of Oregon filed a timely petition for party status

7. On September 14, 2021, the Department referred the protest to the Oregon Office of
Administrative Hearings for a contested case hearing.

8. OnlJuly 14, 2023, the Department granted WaterWatch of Oregon limited party status.

9. OnlJanuary 21, 2025, the Oregon Department of Fish and Wildlife and the Burnt River
Irrigation District entered into a Settlement and Water Bypass Agreement to resolve Burnt
River Irrigation District’s protest. The Settlement and Water Bypass Agreement was
conditioned and contingent upon the Department issuing a Final Order and Certificate that
sets the instream reach for the instream water right requested by the Oregon Department
of Fish and Wildlife consistent with the terms of the Settlement and Water Bypass
Agreement,

10. OnJune 2, 2025, the Department, the Oregon Department of Fish and Wildlife, the Burnt
River Irrigation District and WaterWatch of Oregon {Parties) entered into a Consent
Agreement to resolve this matter. The Settlement and Water Bypass Agreement is
attached to the Consent Agreement as Exhibit A for convenient reference but is not
incorporated into the Consent Agreement. The Consent Agreement is incorporated into
this final order by reference and is attached hereto and made a part of this order. The
Settlement and Water Bypass Agreement is not incorporated into or made part of this
order.

11. Pursuant to the terms of the Consent Agreement, the Department shall issue a certificate

that reflects an amendment of the reach of the requested instream water right from the

Application IS-72168 Page 2 of 4 Final Order
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reach described in the August 27, 1996, Proposed Final Order to following reach (Revised
Reach):

REACH 1 — BURNT RIVER FROM FORMER USGS GAGE 13274200 AT APPROXIMATELY
RIVER MILE 41.7 (NWNW, SECTION 10, TOWNSHIP 12S, RANGE 41E, WM) TO OWRD
GAGE 13274400 AT BURNT RIVER ABOVE BANKS DIVERSION NEAR DURKEE,
APPROXIMATELY RIVER MILE 31.3 (NESW, SECTION 26, TOWNSHIP 11S, RANGE 42E

WM)

REACH 2 — BURNT RIVER FROM CEMENT PLANT BRIDGE AT APPROXIMATELY RIVER MILE
22.9 (SENW, SECTION 11, TOWNSHIP 125, RANGE 43E, WM) TO BROWNLEE RESERVOIR
POOL AT APPROXIMATELY RIVER MILE +1.0 (SW 4, SECTION 8, TOWNSHIP 14S, RANGE

45E, WM)

The Revised Reach amends the reach described in the Proposed Final Order by omitting a
portion of the middle of the reach, thereby shortening the reach and splitting it into two
separate reaches. In addition, both the reach described in the Proposed Final Order and
the Revised Reach identify the location of USGS gage 13274200 as the upstream terminus
of the instream water right reach. However, the Revised Reach updates the description of
the upstream terminus by adding “former” in recognition that USGS gage 13274200 no
longer exists, and by describing the location of the gage as “at approximately river mile
41.7,” rather than “at approximately river mile 41.5.” These updates to the description of
the upstream terminus do not change the location of the upstream terminus or expand the
instream water right reach. Instead, they provide a more accurate description of the
location of the upstream terminus under current conditions.

The requested instream water right, as amended to reflect the Revised Reach, is referred to
herein as the Revised Proposed Use.

12, All findings of fact in the August 27, 1996, Proposed Final Order concerning the “proposed
use” apply equally to the Revised Proposed Use.

13. Certificate condition #5 in the draft certificate included with the Proposed Final Order reads
“[tThe flows are to be measured at the lower end of the stream reach to protect necessary
flows throughout the reach.” Certificate condition #5 in Certificate 98264 issued with this
order has been modified to reflect that the Revised Proposed Use includes two instream
flow reaches and reads “[t]he flows are to be measured at the lower end of reach 2 to

protect necessary flows throughout reach 1 and reach 2.”

Application I1S-72168 Page 3 of 4 Final Order
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CONCLUSIONS OF LAWY

1. The conclusions of law in the August 27, 1996, Proposed Final Order are incorporated
herein by reference,

2. All conclusions of faw in the August 27, 1996, Proposed Final Order concerning the
“proposed use” apply equally to the Revised Proposed Use.

ORDER

Application 1S-72168, as amended by the Consent Agreement, is approved, and Certificate
98264 is issued,

paTED JUNE 27, 2025

Katherine Ratcliffe, Administrator
Water Right Services Division

for van Gall, Director
Oregon Water Resources Department

Application 15-72168 Page 4 of 4 Final Order
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON

for the
OREGON WATER RESOURCES DEPARTMENT

IN THE MATTER OF: OAH Reference Nos. 2021-OWRD-00051, 2021~
OWRD-60053 and 2021-OWRD-00083

Water Right Applications IS-72168, IS-72169

and 1S-72186 Agency Case Nos. IS-72168, IS-72169, IS-72186
Oregon Department of Fish and Wildlife, ODEFW, OWRD, BRID, AND WATERWATCH
Applicant _ CONSENT AGREEMENT

Burnt River Irrigation District,
Protestant

WaterWatch of Oregon, !
Infervenor.

Whereas, on January 21, 2025, the Oregon Departiment of Fish and Wildlife (ODFW) and
the Burnt River Irrigation District (BRID or Protestant) entered into a Settlement and Water
Bypass Agreement, attached as Exhibit A (Settlement Agreement).? As set forth in Sections 9
and 31, the Settlement Agreement is conditioned and contingent on the Oregon Water Resources
Department’s (OWRD) issuance of Final Orders and Certificates for all of the Instrecam Water
Rights (IS-72168, IS-72169, and 1S-72186) that set instream reaches for the Instream Water
Rights consistent with the terms of the Settlement Agreement. Section 31 further provides that
BRID will withdraw its protests and that BRID and ODFW will not chailenge OWRD’s issuance
of final orders for the Instream Water Rights so long as such orders are consistent with the terms
of the Settlement Agreement.

Whereas, WaterWatch of Oregon (WaterWatch or Intervenor) was advised of the

Settlement Agreement and given opportunity to comment on it, and does not intend to seek a

! WaterWatch of Oregon is a party to IS-72168 and IS-72169, but not to 18-72186.
2 The Settlement Agreement is attached to this Consent Agreement only for convenient reference. The Settlement
Agreement is not incorporated into this Consent Agreement.

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 1 of 4



different outcome in the contested cases for IS-72168 or IS-72169 (WaterWatch is not a party to
18-72186).

Whereas, OWRD infends to issue Final Orders and Certificates that set instream reaches
for the Instream Water Rights that are consistent with the terms of the Settlement Agreement,
which are attached hereto and incorporated herein as Exhibit B.

Whereas, ODFW and BRID agree that OWRD’s issuance of Final Orders and
Certificates attached as Exhibit B will constitute issuance of Final Orders and Certificates
consistent with the terms of the Settlement Agreement as contemplated by Sections 9 and 31 of
the Settlement Agreement.

The ODFW, OWRD, BRID, and WaterWatch (each individually a “Party” and
collectively “Parties”) do hereby stipulate and agree as follows:

A. Terms of the Agreement

1. After signing of this Consent Agreement by all Parties, the Protestant will within 7
days withdraw their protests in the above referenced matters (Water Right
Applications [S-72168, 15-72169 and 15-72186), and OWRD will within 7 days
thereafter withdraw the referral of the protests of these matters from the Office of
Administrative Hearings.

2. Within 28 days of the signing of this Consent Agreement by all Parties, OWRD will
issue final orders incorporating this Consent Agreement and certificates, in the form
of the draft final orders and certificates attached hereto and incorporated herein as
Exhibit B.

3. By signing this Consent Agreement, each Party waives the right to a further contested
case hearing on these matters and any and all right to petition for reconsideration or
judicial review of any final orders issued in these matters in accordance with this

Consent Agreement.

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 2 of 4



4. All terms and conditions of the Instream Water Rights are set forth in the draft
Certificates included in Exhibit B. The Settlement Agreement is not incorporated
into the Instream Water Rights and is not an existing water right of record or relative
entitlement to water under ORS 540.045. OWRD is not responsible for énforcing any
terms of the Settlement Agreement. OWRD’s agreement to this Consent Agreement
does not constitute agreement to any portion of the Settlement Agreement.

B. Consent

1. Each Party to this Consent Agreement represents, warrants, and agrees that the person
who executes this Agreement on its behalf has the full right and authority to enter into
this Consent Agreement on behalf of that Party and bind that Party to the terms of this
Consent Agreement.

2. Each Party to this Consent Agreement certifies that it has had a reasonable
opportunity to review and request changes to the Consent Agreement, and that it has
signed this Consent Agreement of its own free will and accord.

3. Each Party to this Consent Agreement certifies that it has read the entire Consent
Agreement, including the draft final orders and draft certificates attached hereto as
Exhibit B.

4. Bach Party to this Consent Agreement agrees that nothing in this Consent Agreement
establishes factual, legal, or policy precedent.

5. This Agreement may be signed in counterparts.

ODIFW, OWRD, BRID, and WaterWatch Consent Agreement - Page. Jof4



May 28, 2025

Debbie Colbert, Director, on behalf of DATE
Oregon Department of Fish and Wildlife

Katherine Ratcliffe, Administrator,

Water Rights Services Division, on behalf of DATE
Oregon Department of Water Resources

William Moore on behalf of

Burnt River Irrigation District DATE

Brian Posewitz on behalf of

WaterWatch of Oregon DATE

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 4 of 4



Debbie Colbett, Director, on behalf of
Oregon Department of Fish and Wildlife

Katherine Ratcliffe, Administrator,
Water Rights Services Division, on behalf of
Oregon Department of Water Resources

William Moore on behalf of
Burnt River Irrigation District

Brian Posewitz on behalf of
WaterWatch of Oregon

DATE

DATE

5-2/-202%5
DATE

DATE

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 4 of 4



Debbie Colbert, Director, on behalf of
Oregon Department of Fish and Wildlife

Katherine Ratcliffe, Administcator, .
Water Rights Services Division, on behalfof .
Oregon Department of Water Resources

William Moore on behalfof
Burnt River Irrigation District -

Brian Posewitz on behalfof

. WaterWatch of Oregon.
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Debbie Colbert, Director, on behalf of DATE
Oregon Department of Fish and Wildlife

Jetbiarana. Tebdde June 2, 2025

Katherine Ratcliffe, Administrator,

Water Right Services Division, on behalf of DATE
Oregon Water Resources Department

William Moore on behalf of

Burnt River Irrigation District DATE

Brian Posewitz on behalf of

WaterWatch of Oregon DATE

ODFW, OWRD, BRID, and WaterWatch Consent Agreement - Page 4 of 4



EXHIBIT A

SETTLEMENT AND WATER BYPASS AGREEMENT

Burnt River Irrigation District (“BRID”) and the Oregon Department of Fish and Wildlife

(“ODFW?”), referred to collectively as the “Parties” and each individually as “Party”, do hereby
stipulate and agree in this Settlement and Water Bypass Agreement (“Agreement”), as follows:

Recitals

A.

BRID is the operator of the Unity Dam, located on the Burnt River. The dam is a channel-
spanning dam, constructed by the U.S. Department of the Interior, Bureau of Reclamation
in 1936 to 1938. Unity Dam is operated by BRID pursuant to the Contract Between the
United States and the Burnt River Irrigation District, dated December 24, 1935, as amended.

Prior to construction of Unity Dam, the Burnt River and its tributaries had robust flows in
the spring, with greatly decreased flows during the summer. Tributaries froze on occasion,
suspending or reducing flows in Burnt River and its tributaries during the coldest parts of
the year.

As of the date of this Agreement, BRID operates Unity Dam to bypass flows to the Burnt
River primarily when flows are not needed for storage. BRID also bypasses high springtime
flows, which may provide scouring benefits in the Burnt River. BRID generally stores water
between October and April and releases stored water for irrigation use by its members
between May and September, During the late fall and winter months (October through
February), BRID limits releases and bypass flows, sometimes to as low as a monthly average
of 1 cfs or less, depending on conditions and downstream demands. In the winter, an ice
sheet may form on parts or the whole of the reservoir pool. When that condition occurs,
BRID may hold the reservoir level static to prevent suspension of the ice layer, a condition
that can lead to structural damage and may be a public safety hazard.

Springs and return flows feed the Burnt River, maintaining base flows year round, regardless
of bypass flows. The Burnt River and its tributaries also freeze on occasion such that water
flows sharply decline or cease in certain parts of the system, above and below the dani.

BRID’s Drought Resolutions are specific to local conditions affecting the BRID and are
based on snow pack, precipitation, and water levels in the watersheds that supply water to
the BRID system.

BRID conducts annual maintenance activities on the dam and related structures, usually in
October or November. These activities may interrupt flows for a short period, normally one
to two hours, if at all. BRID is sometimes required to draw down water levels in Unity
Reservoir to perform major maintenance or to allow the Bureau of Reclamation to complete
inspections to verify the integrity of the dam and related structures. These activities depend
on conditions of the dam and related infrastructure. They are infrequent and do not occur
on a set cycle.
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G. Inflows to Unity Reservoir are estimated based on the reservoir pool elevation as measured
by the staff gage located on the dam. Inflows are calculated using a rating curve that is based
on a reservoir survey conducted by the Bureau of Reclamation. As of April 15, 2024, stream
flows in the Burnt River are measured year round at the following gage locations:

13273000 Burnt River near Hereford (operated by OWRD; partially funded by BRID)

13274020 Burnt River above Clarks Creek near Bridgeport (operated by Idaho Power
Company; partially funded by BRID)

13274400 Burnt River above Banks Diversion near Durkee (operated by OWRD;
partially funded by BRID)

13275000 Burnt River at Huntington (operated by Idaho Power Company)

13272500 Hydromet Gage at Unity Dam (operated by Bureau of Reclamation;
partially funded by BRID)

Data from the staff and stream gages is uploaded nearly instantaneously fo the respective
stream gage operator’s websites.

H. On January 29, 1992, ODFW filed instream water right applications IS-72168, IS-72169,
and IS-72186 (collectively, “ODFW Instream Applications”) with the OWRD. The
ODFW Instream Applications request instream water rights in the following reaches:

IS-72168
To be maintained in:
BURNT RIVER FROM USGS GAGE 13274200 AT RIVER MILE 41.5 (NWNW,
SECTION 10, TOWNSHIP 125, RANGE 41E WM); TO BROWNLEE RESERVOIR
POOL AT RIVER MILE +1.0 (5W1/4, SECTION 8, TOWNSHIP 14S, RANGE
45E WM)
18-72169 To be maintained in:
BURNT RIVER FROM UNLTY DAM AT RIVER MILE 77.1 (SWSE, SECTION 21,
TOWNSHIYP 125, RANGE 37E WM); TO USGS GAGE 13274200 AT RIVER
MILE 41.5 (NWNW, SECTION 10, TOWNSHIP 128, RANGE 41E WM)
1S-72186
o be maintained in:
NORTH FORK BURNT RIVER FROM CAMP CREEK AT RIVER MILE 14.8
(NESW, SECTION 34, TOWNSHIP 108, RANGE 36E WM); TO UNITY RESERVOIR AT
RIVER MILE 2,0 (NENW, SECTION 17, T128, R37E, WM)
L The purpose of the ODFW Instream Applications is to provide water for “migration,
spawning, egg incubation, fry emergence and juvenile rearing of rainbow trout” (“Fish
Life Cycle Purposes™).
J. Reaches of the Burnt River referenced in this agreement support all life stages of native

Redband Trout (Oncorynchus mykiss gibbsi) in addition to various native whitefish,
pikeminnow, sculpin, dace, and sucker populations. Redband trout are remnants of Snake
River steelhead that, along with Chinook salmon, were historically present in the Burnt
River. The construction of Unity Dam in 1938 precluded fish from accessing the North and
South Forks of the Burnt River, documented as principal spawning areas for steelhead and
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Chinook salmon. Lower reaches of the Burnt River were subsequently blocked by the
construction of the Hells Canyon Complex of dams on the Snake River, completed in 1967.
A 1967 basin investigation report conducted by the Oregon State Game Commission found
that guaranteed releases of water below Unity Reservoir during fall and winter filling periods
would sigmficantly increase the fish production capabilities of the Burnt River segment
below the reservoir.

K. OWRD issued a Proposed Final Order and draft water right certificate for ODFW’s instream
application IS-72186 on May 14, 1996, and Proposed Final Orders and draft water right
certificates for ODFW’s instream applications 1S-72168 and 1S-72169 on August 27, 1996.

L. In July and October 1996, BRID filed timely protests of the Proposed Final Orders
(collectively the “BRID Protests™).

M. On September 14, 2021, OWRD referred the BRID Protests to the Oregon Office of
Administrative Hearings (“OAH?”) for contested case hearings.

N. The Parties each desire to resolve the BRID Protests and support the Fish Life Cycle
Purposes set forth in the ODFW Instream Applications.

0. The Parties are entering into this Agreement on the conditions that once effective by
signature of all parties:
a, The Parties will pursue withdrawal of the cases from the OAH by supporting

OWRD’s written notification to the OAH pursuant to OAR 137-003-0515(4)(b) that all of
the issues in the case have been resolved without need to hold a hearing; and

b. The Parties will agree to OWRD’s issuance of Final Orders and instream water right
cerlificates (“Certificates”) that are consistent with the terms and conditions of this
Agreement (the “Instream Water Rights”).

NOW, THEREFORE, IN CONSIDERATION OF MUTUAL PROMISES AND OTHER
CONSIDERATION GIVEN AND RECEIVED, THE PARTIES AGREE AS FOLLOWS:

1. Recitals. Each of the recitals set forth above are provided for the sole purpose of explaining
the understanding of the parties at the time of formation of this Agreement.

2. Base Flows. Except as set forth in Section 4, BRID shall modify its operations to bypass 15
cfs to the Burnt River (*Base Flows”).

3. Measurement of Flows; Obligation with Respect to Maintaining Gages. For purposes
of determining compliance with Base Flows and Minimum Flows required by this Agreement,
flows shall be measured at the gage stations 13273000 (Burnt River near Hereford) and 13274020
(Bumnt River above Clarks Creek near Bridgeport) and reservoir inflows calculated using
measurements at 13272500 (Hydromet Gage at Unity Dam) {collectively “Flow Measurement
Locations”), and BRID shall provide funding sufficient to maintain these gages absent mutual
agreement on an alternative means of obtaining the necessary information obtained by such gages.
If gage stations 13273000 or 13274020 are temporarily inoperable, BRID shall use the 13272500
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(Hydromet Gage at Unity Dam) to provide reasonable flow estimates for the purposes of this
provision. Base Flows and Minimum Flows, where applicable, shall be measured as daily
averages and as weekly rolling (7 day) averages at each gage independently. Rolling 7-day
averages are evaluated for each day, and are calculated as the average of daily flows for the day in
question and the six previous days. For example, the 7-day average for March 7™ is the average of
daily flows from March 1%-7%, Base Flows and Minimum Flows requirements will be met when,
at all Flow Measurement Locations being used to determine compliance, daily average flows are
not less than twenty percent (20%) of the required flows, and weekly rolling (7 day) average flows
are at or above the required flows. Whether BRID has complied with this Base Flows and
Minimum Flows requirements will be based on raw data maintained by BRID rather than final
published data. Raw discharge data can have errors. Any instantaneous measurement that is less
than fifty-percent (50%) or exceeds one hundred and fifty-percent (150%) of the average daily or
weekly stream flow shall be reviewed for errors. Where there is an error, BRID will evaluate the
neighboring reported raw measurements that are not in ervor, identify the cause of the error, and
when appropriate interpolate between the non-erroneous measurements to arrive at a substitute for
the erroneous measurement. Final, preliminary, and provisional data can be used to aid in the error
correction process. When the Burnt River freezes, water released from Unity Dam may not reach
or may not be flowing past the Flow Measurement Locations (each a “Freeze Condition”), or
both. During any Freeze Condition, the absence of some or any recorded stream flows at any one
or all of the Flow Measurement Locations shall not be considered a breach of or default under this
Agreement as long as BRID notifies ODFW, within a reasonable period of time not to exceed
seven (7) calendar days, of the time and date the Freeze Condition commenced and concluded.
However, during a Freeze Condition, BRID shall use the 13272500 (Hydromet Gage at Unity
Dam) to the extent possible to provide reasonable flow estimates for the purposes of determining
daily and weekly flow averages. Weekly rolling (7 day) average flows will be calculated using the
day prior to commencement of a Freeze Condition.

4. Minimum Flows. BRID may bypass less than the 15 cfs Base Flows (“Minimum Flows”)
under the following limited circumstances:

a, Reduced Inflow. Where inflows to the Unity Reservoir, as measured at the
Hydromet Gage at Unity Dam, drop below 15 cfs, BRID will ramp the bypass flows down to a
level equal to inflows. BRID shall thereafter maintain bypass flows at a level that is at least equal
to inflows, increasing bypass flows as inflows increase, until inflows to the Unity Reservoir, as
measured at the Hydromet Gage at Unity Dam, return to 15 cfs.

b. Drought Declarations. Drought Declarations may be adopted by BRID board
resolution, but shall only be adopted when the following criteria are met: On February 1, (1)
Unity Reservoir is at less than forty-percent (40%) of its storage capacity; or, (2) the snow-water
equivalent measured at the Natural Resources Conservation Service Tipton SNOTEL site is less
than eight (8) inches. Provided however that for the purposes of this Agreement BRID may not
adopt a Drought Declaration more than one (1) time in a three-year period. Prior to adopting a
Drought Declaration, BRID shall consult with local ODFW staff to set criteria that, when met,
will terminate the Drought Declaration. Each Drought Declaration shall expire on September
30, if not earlier terminated. From the effective date of a Drought Declaration until its
termination or expiration, BRID shall bypass a minimum of 5 cfs and make reasonable efforts to
bypass, but is not required to bypass, the 15 cfs Base Flows.
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c. Frozen Unity Reservoir Safety Hazard. When Unity Reservoir freezes to the extent
that it creates an ice layer, and outflows exceed inflows, the reservoir can experience a condition
referred to as a suspended ice layer. A suspended ice layer creates a safety hazard, which is
particularly of concern due to public use of the reservoir. Should a suspended ice layer occur,
BRID shall, for public safety reasons, immediately reduce bypass flows to a minimum of 5 cfs,
if necessary, in order to increase reservoir water levels such that the ice layer is no longer
suspended and is no longer creating a safety hazard. BRID agrees to notify ODFW, within a
reasonable period of time, not to exceed seven (7) calendar days, of the time and date of this
safety hazard and to return to Base Flows immediately upon resolution of the safety hazard,
which shall be resolved with the reservoir levels returning to the level of the ice layer or melting
of the ice layer, whichever occurs first. At the commencement of this Agreement, no Party
anticipates that BRID will not be able to bypass 5 cfs when a frozen Unity Reservoir safety hazard
condition occurs, and BRID has provided information that this rare condition has not lasted
longer than a few days historically.

d. Minimum Poeol. When Unity Reservoir reaches its minimum pool elevation of
3776.5 feet, BRID shall not be required to bypass flows until the elevation increases to 3790 feet.
Upon attaining the elevation of 3790 feet, BRID shall bypass 5 cfs and thereafter increase bypass
flows by ten percent (10%) per one (1) foot of elevation gain until it reaches the Base Flow of 15
cfs. The elevation of Unity Reservoir shall be determined using the water surface elevation data
available on the Bureau of Reclamation’s Hydromet website for Unity Reservoir. At the
commencement of this Agreement, Partics understand that Unity Reservoir rarely reaches its
minimum poo} elevation.

5. Normal Maintenance and Repairs, Routine inspections, maintenance, and repairs are
required for the Unity Dam on a regular, annual basis, generally in October and November
(“Normal Maintenance”). During any Normal Maintenance, BRID shall provide Base Flows or
Minimum Flows, as applicable, except when doing so will create an unreasonable safety or public
health risk or unreasonably impede BRID’s ability to complete the inspection, maintenance or
repairs in a timely and cost-effective manner, all of which shall be determined in BRID’s reasonable
discretion but in consultation with ODFW. BRID shall give ODFW thirty (30) calendar days
advanced notice of Normal Maintenance, during which time ODFW may provide input to BRID
regarding preferred timing and duration of flow interruptions, if any. BRID shall consider and
incorporate ODFW’s input to the maximum extent possible.

6. Major Repairs and Modifications. BRID may be required to drain or partially drain Unity
Reservoir to inspect the dam or to perform major repairs or modifications (“Major Maintenance”).
Not less than ninety (90) calendar days before drawdown will start, or as soon as possible, if less
than ninety (90) calendar days, BRID shall notify and initiate consultation with ODFW regarding
the planned timing and duration of the drawdown and of bypass flows during the Major Maintenance
period. BRID shall implement ODFW’s drawdown and flow recommendations obtained during that
consultation to the maximum extent reasonable and feasible, accounting for economic, public health
and safety, and environmental considerations, as well as direction from other agencies who may
authorize or approve activities associated with the Major Maintenance.
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7. Measurement Records. In the event that streamflow measurements at the Flow
Measurement Locations become unavailable on OWRD’s website or Idaho Power Company’s
website, or the reservoir elevation level data becomes unavailable on the Bureau of Reclamation’s
website, the Parties shall collaboratively secure an alternative means to maintain and provide a
record of flows as contemplated in this Agreement; provided, however that BRID shall bear the
expense, if any, of providing that alternative means of maintaining and providing measurement
records. Except where such changes are temporary, the agreed-upon changes related to
measurement records shall be in writing and documented as an addendum to this Agreement. This
requirement related to measurement records is distinct from BRID’s obligations set forth in Section
3 of this Agreement to provide funding sufficient to operate or otherwise operate Flow Measurement
Gages absent mutual agreement on an alternative means of obtaining the necessary information

obtained by such gages.

8. Amnual Compliance Report. BRID shall submit an anmual compliance report to ODFW
that outlines the dates that Base and Minimum Flows were provided and the dates that relevant
exceptions were triggered or in effect such that flow releases were minimized or curtailed. The
report shall also identify any instances of non-compliance with the terms and conditions of this
Agreement and provide an explanation for non-compliance. The report shall be submitted to ODFW
on or before May 1 of each year, and shall cover the period of April 1 to March 31.

9. ODFW Instream Reaches. Parties agree, and this Agreement is contingent upon, OWRD
issuing Final Orders and Certificates that set the instream reaches to the following:

a) I8-72168: Reach 1- Burnt River from former USGS Gage 13274200 at approximately
River Mile 41.7 (NWNW, Section 10, Township 128, Range 41E, WM) to OWRD Gage
13274400 at Burnt River above Banks Diversion near Durkee, approximately River Mile
31.3 (NESW, Section 26, Township 118, Range 42E, WM); Reach 2- Burnt River from
cement plant bridge at approximately River Mile 22.9 (SENW, Section 11, Township 128,
Range 43E, WM) to Brownlee Reservoir Pool at approximately River Mile +1.0 (SW1/4,
Section &, Township 14S, Range 45E, WM).

b) 1S-72169: Reach 1- Burnt River from the base of Unity Dam at approximately River Mile
82.9 (SWSE, Section 21, Township 12S, Range 37E, WM), downstream approximately
2,500 ft to just upstream of High Line Ditch Diversion at approximately River Mile 82.5
(SWSW, Section 22, Township 128, Range 37E, WM); Reach 2 - Burnt River from gage
13274020 above Clarks Creek near Bridgeport, approximately River Mile 46.1 (SWSW,
Section 20, Township 125, Range 41E, WM) to former USGS Gage 13274200 at
approximately River Mile 41.7 (NWNW, Section 10, Township 128, Range 41E, WM).

¢) IS-72186: Reach 1- North Fork Burnt River from Camp Creek at approximately River
Mile 16.5 (NESW, Section 34, Township 10S, Range 36E, WM) to the OWRD Gage
13269450 above the Big Flat Diversion Ditch at approximately River Mile 8.7 (NENE,
Section 25, Township 118, Range 36E, WM); Reach 2 - North Fork Burnt River at Unity
Reservoir néar the outlet of North Fork Burnt River Above West Fork Burnt River Water
Availability Basin, approximately River Mile 2.4 (NENW, Section 17, Township 128,
Range 37E, WM).
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Specific descriptive information including published coordinates and aerial imagery reference
points and locations regarding the agreed-upon reaches of the Instream Water Rights is attached as
Exhibit A. Parties understand and agree that river miles are approximate and change naturally
over time, and that the additional information in Exhibit A is provided to ensure more precise,
durable and understandable reference points for future reference.

10.  New Instream Water Right Applications. ODFW shall not file new instream water right
applications on the reaches described in the ODFW Instream Applications. For avoidance of doubt,
these reaches are depicted in Exhibit B.

11.  Default; Remedies. Where a party fails to comply with the terms and conditions of this
Agreement, the non-defaulting Party may provide written notice to the defaulting party of the default
and the defaulting party shall cure, or, where such default is not immediately curable, take all
reasonable steps to cure, its noncompliance within ten (10) calendar days of receipt of written notice.
If the party fails to exercise reasonable efforts to cure its noncompliance, the other party’s exclusive
remedy, after compliance with Dispute Resolution process set forth below, will be to seek specific
performance of the terms and conditions set forth in this Agreement. Either party may file for a
temporary restraining order and injunction seeking to compel the other party to comply with the
terms of this Agreement. In no case, however, shall any party be entitled to a remedy of monetary
damages. The Parties understand and agree that OWRD watermasters will continue to regulate the
distribution of water in accordance with existing water rights of record and relative entitlements to
water pursuant to ORS 540.045; provided further that OWRD is not responsible for enforcing Base
Flows, Minimum Flows, or other bypass flows described in this Agreement.

12.  Dispute Resolution. The Parties agree to use best efforts to pursue, in good faith,
implementation of the terms and conditions of this Agreement. It is the intent of the Parties to resolve
any dispute arising out of this Agreement through unassisted, informal negotiations outside of court,
and that litigation will be used only after good faith efforts to resolve disagreements are
unsuccessful.  To this end, Parties understand and agree to prioritize resolution of any
noncompliance or alleged noncompliance with the terms and conditions of this Agreement through
consideration of mitigation equal to the value of the flow releases as a first step in the dispute
resolution process. In considering the need for mitigation, the Parties shall consider the benefits
and provide credit for flows that exceeded the Base or Minimum Flows during the 15 days prior to
and 15 days after (a 31 day period) the day on which noncompliance occurs. When Base Flows are
not met, mitigation is two (2) times the amount of noncompliance minus credit for flows that
exceeded Base Flows during the 31 day period; and when Minimum Flows are not met, mitigation
is three (3) times the amount of noncompliance minus credit for flows that exceeded Minimum
Flows during the 31 day period. Any mitigation shall be provided within one year of the date of
default and shall occur from October — March, except that such mitigation may be deferred by up to
one year where BRID adopts a Drought Declarations in accordance with Paragraph 4.b.

13. Process. The Parties agree to assign authorized representative(s) to comply with the
following informal resolution process. Within five (5) business days of receipt of a written notice
of default that sets forth a summary of the disagreement and any documents or supporting materials
that assist in describing the issue or appropriate resolution (the “Dispute’), the Parties shall assign
representatives to make good faith efforts to resolve the Dispute. If these representatives cannot
resolve the Dispute within the next ten (10) business days, the Parties shall designate senior
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managers, in the case of ODFW, and one or more board members and the district manager, in the
case of BRID, to meet at a mutually agreed upon location, which may include an electronic meeting
forum if agreed to by both Parties, to resolve the Dispute. The additional representatives shall seek
to resolve the Dispute within thirty (30) calendar days of the date of receipt of the Dispute notice.

14. Attorney Fees. In the event of any litigation between the Parties with respect to this
Agreement, all costs and expenses, including reasonable attorneys’ fees incurred by the prevailing
party at and in preparation for such litigation, excluding any mediation or non-binding arbitration,
but including any court proceeding, appeal, petition for review or in any proceeding before a U.S.
Bankruptcy Court, shall be paid by the other party, subject to the prevailing party’s good faith
participation in informal resolution efforts prior to initiating any court proceeding.

15. Force Majeure. Notwithstanding any conditions in this Agreement to the contrary, no
Party shall be deemed to be in default by any other Party by reason of failure of performance caused
by or resulting from an act of God, strike, lockout or other disturbance, act of public enemy,
pandemic, war, blockage, riots, lightning, fire, flood, explosion, dam failure, failure to timely receive
necessary government approvals, or restraints of the government, or any other cause whether of the
kind specifically enumerated above or otherwise which is not reasonably within the control of the

party claiming such.

16. Termination. This Agreement may not be terminated, canceled or rescinded by the Parties,
except by mutual written consent of both Parties, except that after compliance with the Dispute
Resolution process set forth in Section 12 above, ODFW may seek unilateral termination of the
Agreement if BRID has defaulted on its obligation to provide Base or Minimum flows as required
by this Agreement more than three (3) times within one (1) year and the Parties do not have an
agreed-upon mitigation plan and timeline for implementation to compensate for the value of the

bypass flows.

17. Five Year Reviews. The Parties shall meet on each five (§) year anniversary following the
Effective Date of this Agreement and shall, at that time, discuss whether amendments fo the
Agreement may be necessary to address conditions that could not have been anticipated at the time
the Parties entered into the Agreement, and to otherwise assess and improve the effectiveness of the
Agreement. The Parties agree that conditions that could not have been anticipated shall include any
change in law or change in interpretation of existing laws related to this Agreement or the Paities’
compliance with its terms; the Parties further agree that such changes may necessitate a review prior
to the five (5) year anniversary. No amendments shall be made without mutual consent of the
Parties; provided further that no amendments shall be made that would either increase Base Flows
or diminish the benefits to the fishery resource intended by the original Agreement.

18. Notices; Designated Representatives. Unless specified otherwise herein, any written
notice required under this Agreement shall be given when actually delivered or forty-eight (48) hours
after deposited in United States mail as certified mail with a return receipt requested, addressed to
the address below or to such other address as may be specified from time to time by either of the
Parties in writing.
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All notices to BRID shall be sent to:

Burnt River Irrigation District (BRID)

c/o District Manager

19498 Hwy 245

Hereford, OR 97837Tel.: 541-480-4465
Email: briver@ortelco.net

Designated Representative: District Manager

All notices to ODFW shall be sent to both:

Oregon Department of Fish and Wildlife

La Grande/Grande Ronde Watershed District Office

c/o Watershed Manager

107 20™ Street

LaGrande, OR 97850

Tel: 541-963-2138 Fax: 541-963-667

Email: jeff.yanke@odfw.oregon.gov

Designated Representative: LaGrande Watershed Manager

And

Oregon Department of Fish and Wildlife
Headquarters

c/o Water Program Manager

4034 Fairview Industrial Drive SE

Salem, OR 97302

Tel: {(503) 947-6000

Email: spencer.r.sawaske@odfw.oregon.gov
Designated Representative: Water Program Manager

The Parties consent that all other written communications may be by electronic mail to the
Designated Representative noted above. Both Parties shall update such addresses within five (5)
business days of a change in any Designated Representative or provide a replacement Designated
Representative and their associated electronic mail address should the position be empty for a period
of more than five (5) business days.

19. Cooperation. The Parties agree to cooperate fully to execute any and all supplemental
documents, and to take all additional actions, that may be necessary or appropriate to give full force
and effect to the terms and intent of this Agreement.

20, Choice of Law; Venue. It is understood and agreed that this Agreement shall be construed
and interpreted in accordance with the laws of the State of Oregon, without giving effect to its
conflict of law principles, and applicable federal law. Any circuit court action or suit brought by the
Parties relating to this Agreement must be brought and conducted exclusively in the Circuit Court
of Baker County for the State of Oregon; provided, however, if a claim must be brought in a federal
forum, then it must be brought and conducted solely and exclusively within the United States District
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Court for the District of Oregon. ALL PARTIES HEREBY CONSENT TO THE PERSONAL
JURISDICTION OF THESE COURTS, WAIVE ANY OBJECTION TO VENUE IN THESE
COURTS, AND WAIVE ANY CLAIM THAT THESE COURTS ARE INCONVENIENT
FORUMS. In no way may this section or any other term of this Agreement be construed as (i) a
waiver by the State Agencies of any form of defense or immunity, whether it is sovereign immunity,
governmental immunity, immunity based on the Eleventh Amendment to the Constitution of the
United States, or otherwise, or (il) consent by the State Agencies to the jurisdiction of any count.

21. Constitutionality. The State’s obligations under this Agreement are conditioned upon the
State receiving funding, appropriations, limitations, allotments, or other expenditure authority
sufficient to allow the State, in the exercise of its reasonable administrative discretion, to meet its
obligations under this Agreement. Nothing in this Agreement is to be construed as permitting any
violation of Article XI, Section 7 of the Oregon Constitution or any other law regulating liabilities
or monetary obligations of the State of Oregon.

22. Severability. In the event that any of the terms or conditions, or any portion of them,
contained in this Agreement are unenforceable or declared invalid for any reason whatsoever, the
same shall not affect the enforceability or validity of the remaining terms and conditions hereof.

23. No Waiver. No waiver of any right under this Agreement will be binding on a Party unless
it is in writing and signed by the Party making the waiver.

24, Counting of Days. Any time period to be computed pursuant to this Agreement shall be
computed by excluding the first day and including the last day. If the last day falls on a Saturday,
Sunday or legal holiday, the time period shall be extended until the next day which is not a Saturday,

Sunday or legal holiday in the State of Oregon.

25. Opportunity to Review. Bach Party to this Agreement certifies that it has had a reasonable
opportunity to review and request changes to the Agreement, and that it has signed this Agreement
of its own free will and accord.

26. No Interpretation in Favor of Any Party. It is understood and agreed that the Parties
drafted the Agreement together and that its provisions should not be interpreted to favor any Party
against another Party as the drafter.

27. Review of Entire Agreement. Each Party to this Agreement certifies that it has read the
entire Agreement and understands and agrees with the contents thereof.

28. No Precedent. The Parties agree that nothing in this Agreement establishes factual, legal,
or policy precedent.

29, Authority of Signor; BRID Representation. Each Party to this Agreement represents,
warrants, and agrees that the person who executed this Agreement on its behalf has the full right and
authority to enter into this Agreement on behalf of that Party and bind that Party to the terms of this
Agreement, In addition, BRID represents that it shall faithfully comply with all obligations
established in its contract with the United States related to the Unity Dam and reservoir works
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(contract number ILR-821) for the express purpose of ensuring no cause exists for the United States
to take back such transferred works.

340. Counterparts; Electronic Signatures. The Agreement may be executed in one or more
counterparts, and all counterparts so executed shall constitute one agreement, binding on all of the
Parties to this Agreement, even though all of the Parties are not signatories to the original or the
same counterpart. Any counterpart of this Agreement, which has attached to it separate signature
pages, which altogether contain the signatures of all the Parties, is for all purposes deemed a fully
executed instrument. The Agreement may be executed by electronic signature, which shall be
considered as an original signature for all purposes and shall have the same force and effect as an
original, manual signature. Without limitation, “electronic signature” shall include faxed versions
of an original signature or electronically scanned and transmitted versions of an original signature
or any symbol adopted by either party with the intent to sign this Agreement.

31. Final Orders; Consent to Withdrawal of Protests. This Agreement is conditioned on
and contingent on OWRD’s issuance of Final Orders and Certificates for all of the Instream Water
Rights; provided further that BRID agrees to withdraw its protests and all Parties agree not to
challenge OWRD’s issuance of Final Orders for all of the Instream Water Rights consistent with
the terms of this Agreement.

32.  Defense of the Agreement. The Parties agree to support this Agreement, including
responding to any third-party challenge to this Agreement or the Final Orders. However, the
form, manner and timing of each Party’s support are reserved to the discretion of each Party;
provided further that in no case shall the BRID or any attorney engaged by the BRID defend any
claim in the name of the State of Oregon or any agency of the State of Oregon, nor shall they
purport to act as the legal representative of the State of Oregon or any of its agencies.

33. Consent. The Parties hereby acknowledge that they have read and understand the terms
of this Agreement. The Parties understand and agree that this Agreement and all documents

incorporated by reference set forth the entire Agreement of the Parties.

WHEREAS, the Parties have entered into this Agreement effective as of the date of the last signature
below.

Burnt River Irrigation District

Name: Date:

Position:

Oregon DeDa!'tment of Fish and Wildlife
s

Name: 1

Position;
Dhrector
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{contract number [LR-821) for the express purpose of ensuring no canse exists for the United States
to take back such transterred works.

30, Counterparts; Electronic Signatures. The Agreement may be executed in one or more
counterparts. and all counterparts so executed shall constitute one agreement. binding on all of the
Parties to this Agreement. even though all of the Parties are not signatories o the original or the
same counterpart. Any counterpart of this Agreement. which has attached to it separate signature
pages. which altogether contain the signatures of all the Parties, is for all purposes deemed a fully
executed instrument. The Agreement may be executed by electronic signature. which shall be
considered as an original signature for all purposes and shall have the same force and effect as an
original. manual signature, Without Hmitation. “electronic signature™ shall include faxed versions
of an original signature or electronically scanned and transmitted versions of an original signature
or any symbol adopted by either party with the intent to sign this Agreement.

31. Final Orders; Consent to Withdrawal of Protests, This Agreement is conditioned on
and contingent on OWRD's issuance of Final Orders and Certificates for all of the Instream Water
Rights: provided further that BRID agrees to withdraw its protests and all Parlies agree not to
challenge OWRD's issuance of Final Orders for all of the Instream Water Rights consistent with

the terms of this Agreement,

32.  Defense of the Agreement. The Parties agree to support this Agreement, including
responding to any third-party challenge to this Agreement or the Final Orders, However, the
form. manner and timing of each Party’s support are reserved to the discretion of each Party:
provided further that in no case shall the BRID or any attorney engaged by the BRID defend any
claim in the name of the State of Oregon or any agency of the State of Oregon. nor shall they
purport to act as the legal representative of the State of Oregon or any of its agencies,

33. Consent. The Parties hereby acknowledge that they have read and understand the terms
of this Agreement. The Parties understand and agree that this Agreement and all documents
incorporaled by reference set forth the entire Agreement of the Parties.

WHEREAS. the Parties have entered into this Agreement effective as of the date of the last signature

be]ow,

Burnt River Irrigation Dislrict
Name:/(////ézm_jﬁ{_? //b‘(jvw Date: /- 2)-292 s

Position: 804{@/ C [Lm'wmrm/

Oregon Department of Fish and Wildlife

Name: Date:

Position:

Water Bypass and Settlement Agreement Page 11 of 11
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IS-72168 Reach Location Map
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NOTE: River Mites derived from OWRD provided stream layer (5/3/24)
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ODFW Instream Application 1S-72168 Reach Location Map

024 DWRD AM 417
44.54149,-117.68715}

" January 29, 1892 Instream Reach Description
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ODFW Instream Application iS-72169 Reach Location Map

lanuary 29, 1992 Instream Reach Description .

Base of Unity Dam )
1592 Application RM 77.1
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w7 7. January29, 1992 Instream Reach Description’
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EXHIBIT B

Oregon Water Resources Department
Water Right Services Division

Water Right Application 15-72168

Oregon Department of Fish and Wildiife,
Applicant

Burnt River Irrigation District,
Protestant

AGREEMENT

WaterWatch of Oregon, Inc,,

)
)
}
)
) FINAL ORDER {NCORPORATING CONSENT
)
)
)
}
Intervenor )

Summary: Order approving Application i1S-72168 and issuing Certificate 98264.

Authority

The application is being processed in accordance with Oregon Revised Statutes {ORS) 537.140
to 537.252 and 537.332 to 537.360, Oregon Administrative Rules {OAR) Chapter 690, Division
77, and the Powder Basin Program (OAR Chapter 630, Division 509).

These statutes and rules can be viewed on the Oregon Water Resources Department’s website:
https://www.oregon.gov/owrd/programs/policylawandrules/Pages/default.aspx

The Oregon Water Resources Department’s main page is:
http://www.oregon.gov/OWRD/pages/index.aspx

This final order is issued pursuant to ORS 537.170(6) to {9), 183.417{3), and OAR 690-077-0047,
137-003-0510(4), and 137-003-0665(5).

APPLICATION HISTORY

1. The Application History section of the August 27, 1996, Proposed Final Order is
incorporated herein by reference,

FINDINGS OF FACT

1. The findings of fact in the August 27, 1996, Proposed Final Order are incorporated herein by
reference, with the additions and changes shown below.

2. OnJanuary 29, 1992, the Oregon Department of Fish and Wildlife submitted an application
for an instream water right to the Oregon Water Resources Department {Department).

Application 15-72168 Page 1 of 4 Final Order
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EXHIBIT B

On August 27, 1996, the Department issued a Proposed Final Order recommending

approval of the application.

On October 9, 1996, the Burnt River Irrigation District filed a timely protest of the Propose-d
Final Order.

On October 11, 1996, WaterWatch of Oregon filed a tlmely request for standing in support
of the Proposed Final Order.

On August 15, 2015, WaterWatch of Oregon filed a timely petition for party status

On September 14, 2021, the Department referred the protest to the Oregon Office of
Administrative Hearings for a contested case hearlng

On July 14, 2023, the Department granted WaterWatch of Oregon limited party status.

On January 21, 2025, the Oregon Department of Fish and Wildlife and the Burnt River
Irrigation District entered into a Settlement and Water BypéSs Agreement to resolve Burnt
River Irrigation Di§_tri__c't’s protest, The Settlement and Water Bypass Agreement was
conditioned and contingent upon the Depa_rfr_nént issuing'a Final Order and Certificate that
sets the instream reach for the instream water right requested by the Oregon Department
of Fish and Wildlife consistent with the terms o_f the Settlement and Water Bypass

Agreement.

on , the Department, the Oregon Department of Fish and Wildlife, the Burnt
River Irrigétion District and WaterWatch of Oregon (Parties) entered into a Consent
Agreement to resolve this mé_tter. The Settlement and Water Bypass Agreement is
attached to the Consent Agreement as Exhibit A for convenient reference but is not
incorporated into the Consent Agreement. The Consent Agreement is incorporated into
this final order by reference and is attached hereto and made a part of this order. The
Settlement and Water Bypass Agreement is not incorporated into or made part of this

order.

Pursuant to the terms of the Consent Agreement, the Department shall issue a certificate
that reflects an amendment of the reach of the requested instream water right from the

Application 15-72168 Page 2 of 4 Final Order
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reach described in the August 27, 1996, Proposed Final Order to following reach (Revised
Reach):

REACH 1 — BURNT RIVER FROM FORMER USGS GAGE 13274200 AT APPROXIMATELY
RIVER MILE 41.7 (NWNW, SECTION 10, TOWNSHIP 125, RANGE 41E, WM) TO OWRD
GAGE 13274400 AT BURNT RIVER ABOVE BANKS DIVERSION NEAR DURKEE,
APPROXIMATELY RIVER MILE 31.3 (NESW, SECTION 26, TOWNSHIP 115, RANGE 42E
WM)

REACH 2 — BURNT RIVER FROM CEMENT PLANT BRIDGE AT APPROXIMATELY RIVER MILE
22.9 (SENW, SECTION 11, TOWNSHIP 125, RANGE 43E, WM) TO BROWNLEE RESERVOIR
POOL AT APPROXIMATELY RIVER MILE +1.0 (SW %, SECTION 8, TOWNSHIP 145, RANGE
45E, WM)

The Revised Reach amends the reach described in the Proposed Final Order by omitting a
portion of the middle of the reach, thereby shortening the reach and splitting it into two
separate reaches. In addition, both the reach described in the Proposed Final Order and
the Revised Reach identify the location of USGS gage 13274200 as the upstream terminus
of the instream water right reach. However, the Revised Reach updates the description of
the upstream terminus by adding “former” in recognition that USGS gage 13274200 no
longer exists, and by describing the location of the gage as “at approximately river mile
41.7,” rather than “at approximately river mile 41.5.” These updates to the description of
the upstream terminus do not change the location of the upstream terminus or expand the
instream water right reach. Instead, they provide a more accurate description of the
tocation of the upstream terminus under current conditions.

The requested instream water right, as amended to reflect the Revised Reach, is referred to
herein as the Revised Proposed Use.,

12. All findings of fact in the August 27, 1996, Proposed Final Order concerning the “proposed
use” apply equally to the Revised Proposed Use.

13. Certificate condition #5 in the draft certificate included with the Proposed Final Order reads
“{t]he flows are to be measured at the lower end of the stream reach to protect necessary
flows throughout the reach.” Certificate condition #5 in Certificate 98264 issued with this
order has been modified to reflect that the Revised Proposed Use includes two instream
flow reaches and reads “[t}he flows are to be measured at the lower end of reach 2 to
protect necessary flows throughout reach 1 and reach 2.”

Application 1S-72168 Page 3 of 4 Final Order
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CONCLUSIONS OF LAW

1. The conclusions of law in the August 27, 1996, Proposed Final Order are incorporated
herein by reference.

2. All conclusions of law in the August 27, 1996, Proposed Final Order concerning the
“proposed use” apply equally to the Revised Proposed Use.

ORDER

Application IS-72168, as amended by the Consent Agreenﬁ_ent, is approved, and Certificate
98264 is issued.

DATED

Katherine Ratcliffe, Administrator
Water Right Services Division

for lvan Gall, Director =~ - -
Oregon Water Resources Depa rtment

Application 15-72168 Page 4 of 4 Final Crder



EXHIBIT B

STATE OF OREGON
COUNTY OF BAKER

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE {S HEREBY ISSUED TO

OREGON WATER RESOURCES DEPARTMENT
725 SUMMER ST NE SUITE A
SALEM OR 97301

The specific limits for the use are listed below along with conditions of use.
APPLICATION FILE NUMBER: 15-72168
SOURCE OF WATER: BURNT RIVER, TRIBUTARY TO SNAKE RIVER

PURPOSE: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE, AND JUVENILE REARING OF
RAINBOW TROUT

DATE OF PRIORITY: JANUARY 29, 1992

TO BE MAINTAINED IN: REACH 1 - BURNT RIVER FROM FORMER USGS GAGE 13274200 AT
APPROXIMATELY RIVER MILE 41.7 (NWNW, SECTION 10, TOWNSHIP 125, RANGE
41E, WM} TO OWRD GAGE 13274400 AT BURNT RIVER ABOVE BANKS
DIVERSION NEAR DURKEE, APPROXIMATELY RIVER MILE 31.3 (NESW, SECTION
26, TOWNSHIP 115, RANGE 42E WM)

REACH 2 — BURNT RIVER FROM CEMENT PLANT BRIDGE AT APPROXIMATELY
RIVER MILE 22.9 (SENW, SECTION 11, TOWNSHIP 125, RANGE 43E, WiM) TO
BROWNLEE RESERVOIR POOL AT APPROXIMATELY RIVER MILE +1.0 {SW %,
SECTION 8, TOWNSHIP 14S, RANGE 45E, WM)

The right is established under Oregon Revised Statutes 537.341. The reaches in which water is to be
maintained under this right reflect the Settlement and Water Bypass Flow Agreement entered into by
the Burnt River Irrigation District and the Oregon Department of Fish and Wildlife on January 21, 2025
(Settlement Agreement). The Settlement Agreement is not incorporated into this certificate by
reference and is not an “existing water right of record” as that term is defined and used in ORS 540.045
or a “relative entitlement to water” as that term is used in ORS 540.045, All terms and conditions of
this right are set forth in this certificate.

The following conditions apply to the use of water under this certificate:

1. The rightis limited to not more than the amounts, in cubic feet per second, during the time
periods listed below:

Application I1S-72168 Water Resources Department Certificate 98264
Basin #9 Page 1of 2 Water District #8
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Month | JAN FEB MAR | APR MAY [ JUN JUL AUG SEP OCT | NOV | DEC
1% 250 | 250 | 50.0 | 50,0 | 50.0 | 50.0 | 25.0 [ 25.0 ; 25.0 | 25.0 | 25.0 | 250
27 250 | 400 | 50.0 | 50.0 | S0.0 | 400 | 25.0 | 25.0 | 25.0 | 25.0 | 25.0 | 250

2. The water right holder shall measure and report the in-stream flow along the reaches of the
stream or river described in the certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not have priority over human or
tivestock consumption.

4. The instream flow allocated pursuant to this water right is. not in addition to other mstream
flows created by a prior water right or designated mmlmum perenmat stream flow.

5. The flows are to be measured at the lower end of r'each 2 to-protect necessary flows throughout
reach 1 and reach 2. '

ISSUED

Katherine Ratcliffe, Admlmstrator ‘
Water Right Services DIV!SIOH T
for ivan Gall, Director

Oregon Water Resources Department

Application I15-72168 Water Resources Department Certificate 98264
Basin #9 Page 2 of 2 Water District #8
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EXHIBIT B

Oregon Water Resources Department
Water Right Services Division

Water Right Application 1S-72169

Oregon Department of Fish and Wildlife,

Applicant
FINAL ORDER INCORPORATING CONSENT

)
)
)
)
)
Burnt River Irrigation District, ) AGREEMENT
Protestant ) g
)
)
)

WaterWatch of Oregon, Inc.,
Intervenor

Summary: Order approving Application 1S-72169 _'_énd issuing Certificaté"98_265.

Authority R
The application is being processed in accordance with Oregon Revised Statutes (ORS) 537.140

to 537.252 and 537.332 to 537.360, Oregon Administrative Rules {OAR) Chapter 690, Division
77, and the Powder Basin Program (OAR Chapter 690, Division 509).

These statutes and rules can bg viewed on.th_e, Orego__r'l' Water Resources Department’s website:
https://www.oregon.gov/owrd/programs/policylawandrules/Pages/default.aspx

The Oregon Water Resources Department’s main page is
http://ww\__N.o_regon.gov/OWRD_/pages/inde__x.aspx '

This final order is issued pu_rsuanf to ORS 537.170(6) to {9), 183.417(3), and OAR 690-077-0047,

137-003-0510(4), and 137-003-0665(5).

APPLICATION HISTORY

1. The Application History section of the August 27, 1996, Proposed Final Order is
incorporated herein by reference.

FINDINGS OF FACT

1. The findings of fact in the August 27, 1996, Proposed Final Order are incorporated herein by
reference, with the additions and changes shown below.

2. Onlanuary 29, 1992, the Oregon Department of Fish and Wildlife submitted an application
for an instream water right to the Oregon Water Resources Department (Department).

Application 1S-72169 Page 1of 4 Final Order
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3. On August 27, 1996, the Department issued a Proposed Final Order recommending
approval of the application,

4. On October 9, 1996, the Burnt River Irrigation District filed a timely protest of the Proposed
Final Order.

5. On October 11, 1996, WaterWatch of Oregon filed a timely request for standing in support
of the Proposed Final Order.

6. On August 15, 2015, WaterWatch of Oregon filed a timely petition for party status.

7. OnSeptember 14, 2021, the Department referred the protest to the Oregon Office of
Administrative Hearings for a contested case hearing.

8. On July 14, 2023, the Department granted WaterWatch of Oregon limited party status.

9. OnlJanuary 21, 2025, the Oregon Department of Fish and Wildlife and the Burnt River
Irrigation District entered into a Settlement and Water Bypass Agreement to resolve Burnt
River Irrigation District’s protest. The Settlement and Water Bypass Agreement was
conditioned and contingent upon the Department issuing a Final Order and Certificate that
sets the instream reach for the instream water right requested by the Oregon Department
of Fish and Wildlife consistent with the terms of the Settlement and Water Bypass
Agreement,

10. On , the Department, the Oregon Department of Fish and Wildlife, the Burnt
River lrrigation District and WaterWatch of Oregon (Parties) entered into a Consent
Agreement to resolve this matter. The Settlement and Water Bypass Agreement is

attached to the Consent Agreement as Exhibit A for convenient reference but is not
incorporated into the Consent Agreement. The Consent Agreement is incorporated into
this final order by reference and is attached hereto and made a part of this order. The
Settlement and Water Bypass Agreement is not incorporated into or made part of this
order.

11. Pursuant to the terms of the Consent Agreement, the Department shall issue a certificate
that reflects an amendment of the reach of the requested instream water right from the

Application 1S-72169 Page 2 of 4 Final Order
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reach described in the August 27, 1996, Proposed Final Order to following reach {Revised
Reach):

REACH 1 - BURNT RIVER FROM THE BASE OF UNITY DAM AT APPROXIMATELY RIVER
MILE 82.9 {SWSE, SECTION 21, TOWNSHIP 125, RANGE 37€, WM), DOWNSTREAM
APPROXIMATELY 2,500 FEET TO JUST UPSTREAM OF HIGH LINE DITCH DIVERSION AT
APPROXIMATELY RIVER MILE 82.5 (SWSW, SECTION 22, TOWNSHIP 125, RANGE 37E,

WM)

REACH 2 -~ BURNT RIVER FROM GAGE 13274020 ABOVE CLARKS CREEK NEAR
BRIDGEPORT, APPROXIMATELY RIVER MILE 46.1 (SWSW, SECTION 20, TOWNSHIP 125,
RANGE 41E, WM) TO FORMER USGS GAGE 13274200 AT APPROXIMATELY RIVER MILE
41.7 (NWNW, SECTION 10, TOWNSHIP 12S, RANGE 41E, WM)

The Revised Reach amends the reach described in the Proposed Final Order by.omitting a
portion of the middle of the reach, thereby shortening the reach and splitting it into two

separate reaches.

In addition, both the reach describéd in the Proposedu"lléihal Order and the Revised Reach
identify Unity Dam as the upstream:t'erminus“()f the instream water right reach. However,
the Revised Reach updates the description of the upstream terminus by specifying that the
upstream terminus is }'thé'béisg of Unity bam,” a.nd by'd'e'sc__r_ibing the location of the dam as
“at approximately river mile 82.5,” rather t“héi;l."iat approx_iﬁ;iateiy river mile 77.1.” This
update to the description of th’é upstream térfninus does not change the location of the
upstream terminus or expand the instream wafer_right reach. Instead, the update provides
a more accurate descriptio'h of the location of the upstream terminus under current

conditions.

Finally, both the reach described in the Proposed Final Order and the Revised Reach identify
the location of USGS gage 1.32._74280 as the downstream terminus of the instream water
right reach. However, the Revised Reach updates the description of the downstream
terminus by adding “former” in recognition that USGS gage 13274200 no longer exists, and
by describing the location of the gage as “at approximately river mile 41.7,” rather than “at
approximately river mile 41.5.” This update to the description of the downstream terminus
does not change the location of the downstream terminus or expand the instream water
right reach. Instead, the update provides a more accurate description of the location of the
downstream terminus under current conditions.

Application 15-72169 ) Page3of4 Final Order
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The requested instream water right, as altered to reflect the Revised Reach, is referred to
herein as the Revised Proposed Use.

12. All findings of fact in the August 27, 1996, Proposed Final Order concerning the “proposed
use” apply equally to the Revised Proposed Use.

13. Certificate condition #5 in the draft certificate included with the Proposed Final Order reads
“[t]he flows are to be measured at the lower end of the stream reach to protect necessary
flows throughout the reach.” Certificate condition #5 in Certificate 98265 issued with this
order has been modified to reflect that the Revised Proposed Use includes two instream
flow reaches and reads “[t}he flows are to be measured at the lower end of reach 2 to
protect necessary flows throughout reach 1 and reach 2.”

CONCLUSIONS OF LAW

1. The conclusions of law in the August 27, 1996, Proposed Final Order are incorporated
herein by reference.

2. All conclusions of law in the August 27, 1996, Proposed Final Order concerning the
“proposed use” apply equally to the Revised Proposed Use.

ORDER

Application 1S-72169, as amended by the Consent Agreement, is approved, and Certificate
98265 is issued.

DATED

Katherine Ratcliffe, Administrator
Water Right Services Division

for ivan Gali, Director

Oregon Water Resources Department

Application 15-72169 Page 4 of 4 Final Grder
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STATE OF OREGON
COUNTY OF BAKER
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE IS HEREBY ISSUED TO

OREGON WATER RESOURCES DEPARTMENT
725 SUMMER ST NE SUITE A
SALEM OR 97301

The specific limits for the use are listed below along with co’__n_di;ib:n's of use.
APPLICATION FILE NUMBER: 15-72169
SOURCE OF WATER: BURNT RIVER, TRIBUTARY TO SNAKE RIVER

PURPOSE: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE, AND JUVENILE REARING OF
RAINBOW TROUT .

DATE OF PRIORITY: JANUARY 29, 1992

TO BE MAINTAINED IN: REACH 1 - BURNT RIVER FROM THE BASE OF UNITY DAM AT APPROXIMATELY
RIVER MILE 82.9 {SWSE, SECTION 21, TOWNSHIP 125, RANGE 37E, WM),
DOWNSTREAM APPROXIMATELY 2,500 FEET TO JUST UPSTREAM OF HIGH LINE
DITCH DIVERSION AT APPROXIMATELY RIVER MILE 82.5 (SWSW, SECTION 22,
TOWNSHIP 125, RANGE 37E, WM)
REACH 2 - BURNT RIVER FROM GAGE 13274020 ABOVE CLARKS CREEK NEAR
BRIDGEPORT, APPROXIMATELY RIVER MILE 46.1 (SWSW, SECTION 20, TOWNSHIP
125, RANGE 41E, WM) TO FORMER USGS GAGE 13274200 AT APPROXIMATELY
RIVER MILE 41.7 (NWNW, SECTION 10, TOWNSHIP 125, RANGE 41E, WM)

The right is established under Oregon Revised Statutes 537.341. The reaches in which water is to be
maintained under this right reflect the Settlement and Water Bypass Flow Agreement entered into by
the Burnt River Irrigation District and the Oregon Department of Fish and Wildlife on January 21, 2025
{Settlement Agreement). The Settlement Agreement is not incorporated into this certificate by
reference and is not an “existing water right of record” as that term is defined and used in ORS 540.045
or a “relative entitlement to water” as that term is used in ORS 540.045. All terms and conditions of
this right are set forth in this certificate,

The following conditions apply to the use of water under this certificate:
1. Therightis limited to not more than the amounts, in cubic feet per second, during the time
periods listed below:

Application 1S-72169 Water Resources Department Certificate 98265
Basin #9 Page 1of 2 Water District #8
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Month | JAN FEB MAR | APR MAY | JUN JUL AUG SEP OCT | NOV | DEC
1% 250 | 25.0 50.0 ; 500 | 500 [ 500 | 25.0 | 25.0 | 25.0 | 250 | 25.0 25.0
204 v 25.0 | 40.0 50.0 50.0 | 50.0 | 40.0 | 25.0 | 250 | 25.0 | 25.0 | 250 | 25.0

2. The water right holder shall measure and report the in-stream flow along the reaches of the
stream or river described in the certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not have priority over human or
livestock consumption.

4. The instream flow allocated pursuant to this water right is not in addition to other instream
flows created by a prior water right or designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of reach 2 to protect necessary flows throughout
reach 1 and reach 2.

ISSUED

Katherine Ratcliffe, Administrator
Water Right Services Division

for lvan Gall, Director

Oregon Water Resources Depariment

Application 15-72169 Water Resources Department Certificate 98265
Basin #9 Page 2 of 2 Water District #8
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EXRIBIT B

Oregon Water Resources Department
Water Right Services Division

Water Right Application 15-72186 )
)
Oregon Department of Fish and Wildlife, )
Applicant ; FINAL ORDER INCORPORATING CONSENT
Burnt River Irrigation District, ) AGREEMENT
Protestant )
)

Summary: Order approving Application 1S-72186 and issuing Certificate 98266.

Authority

The application is being processed in accordance with Oregon Revised Statutes (ORS) 537.140
to 537.252 and 537.332 to 537.360, Oregon Administrative Rules (OAR) Chapter 690, Division
77, and the Powder Basin Program (OAR Chapter 690, Division 509),

These statutes and rules can be viewed on the Oregon Water Resources Department’s website:
https://www.oregon.gov/owrd/programs/policylawandrules/Pages/default.aspx

The Oregon Water Resources Department’s main page is
http://www.oregon.gov/OWRD/pages/index.aspx

This final order is issued pursuant to ORS 537.170{6) to (9), 183.417(3), and OAR 690-077-0047,
137-003-0510(4), and 137-003-0665(5).

APPLICATION HISTORY

1. The Application History section of the May 14, 1996, Proposed Final Order is incorporated
herein by reference.

FINDINGS OF FACT

1. The findings of fact in the May 14, 1996, Proposed Final Order are incorporated herein by
reference, with the additions and changes shown below.

2. Onlanuary 29, 1992, the Oregon Department of Fish and Wildlife submitted an application
for an instream water right to the Oregon Water Resources Department {Department).
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EXHIBIT B

3. On May 14, 1996, the Department issued a Proposed Final Order recommending approval
of the application.

4. OnJuly 25, 1996, the Burnt River lrrigation District filed a timely protest of the Proposed
Final Order.

5. On September 14, 2021, the Department referred the protest to the Oregon Office of
Administrative Hearings for a contested case hearing.

6. On January 21, 2025, the Oregon Department of Fish aﬁ'd Wildlife and the Burnt River
frrigation District entered into a Settlement and Water Bypass Agreement to resolve Burnt
River Irrigation District’s protest. The Settlement and Water Bypass Agreement was
conditioned and contingent upon the Department issuing a Final Order and Certificate that
sets the instream reach for the instream water right requested by the Oregon Department
of Fish and Wildlife consistent wzth the terms of the Settlement and Water Bypass

Agreement.

7. On___ - , the Department, the Oregon Department of Fish and Wildlife and the
Burnt River Irrigation District (Parties)_éntered mto 'e____qonseht Agreement to resolve this
matter. The Settlement and Water Bypass Agreement is attached to the Consent
Agreement as Exhibit A for coh"{i'enient ref.ere.l;(.ie but is not.":i'hcorporated into the Consent
Agreement. The Consent Agreement is incorporated into this final order by reference and
is attached hereto and made a part of this order. The Settlement and Water Bypass
Agreement is not mcorporated into or made part of this order.

8. Pursuant to the terms of the Consent Agreement, the Department shall issue a certificate
that reflects an amendment of the reach of the requested instream water right from the
reach described in the August 27, 1996, Proposed Final Order to following reach (Revised

Reach):

REACH 1 - NORTH FORK BURNT RIVER FROM CAMP CREEK AT APPROXIMATELY RIVER
MILE 16.5 {(NESW, SECTION 34, TOWNSHIP 10S, RANGE 36E, WM) TO THE OWRD GAGE
13269450 ABOVE THE BIG FLAT DIVERSION DITCH AT APPROXIMATELY RIVER MILE 8.7
(NENE, SECTION 25, TOWNSHIP 11S, RANGE 36E, WM}

REACH 2 - NORTH FORK BURNT RIVER AT UNITY RESERVOIR NEAR THE OUTLET OF
NORTH FORK BURNT RIVER ABOVE WEST FORK BURNT RIVER WATER AVAILABILITY
BASIN, APPROXIMATELY RIVER MILE 2.4 (NENW, SECTION 17, TOWNSHIP 12S, RANGE

37E, WM)
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EXHIBIT B

The Revised Reach amends the reach described in the Proposed Final Order by omitting a
portion of the middle of the reach, thereby shortening the reach and splitting it into two
separate reaches.

In addition, both the reach described in the Proposed Final Order and the Revised Reach
identify Camp Creek as the upstream terminus of the instream water right reach. However,
the Revised Reach updates the description of the upstream terminus by describing the
location of Camp Creek as “at approximately river mile 16.5,” rather than “at approximately
river mile 14.8.” This update to the description of the upstream terminus does not change
the location of the upstream terminus or expand the instream water right reach. Instead,
the update provides a more accurate description of the location of the upstream terminus
under current conditions.

Finally, both the reach described in the Proposed Final Order and the Revised Reach identify
Unity Reservoir as the downstream terminus of the instream water right reach. However,
the Revised Reach updates the description of the downstream terminus by adding “near
the outlet of North Fork Burnt River above West Fork Burnt River Water Availability Basin,”
and by describing the location of Unity Reservoir as “at approximately river mile 2.4,” rather
than “at approximately river mile 2.0.” This update to the description of the downstream
terminus does not change the location of the downstream terminus or expand the instream
water right reach. Instead, the update provides a more accurate description of the location
of the downstream terminus under current conditions.

The requested instream water right, as amended to reflect the Revised Reach, is referred to
herein as the Revised Proposed Use.

9. All findings of fact in the May 14, 1996, Proposed Final Order concerning the “proposed
use” apply equally to the Revised Proposed Use.

10. Certificate condition #5 in the draft certificate included with the Proposed Final Order reads
“[tlhe flows are to be measured at the lower end of the stream reach to protect necessary
flows throughout the reach.” Certificate condition #5 in Certificate 98266 issued with this
order has been modified to reflect that the Revised Proposed Use includes two instream
flow reaches and reads “[t]he flows are to be measured at the lower end of reach 2 to
protect necessary flows throughout reach 1 and reach 2./
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EXHIBIT B

CONCLUSIONS OF LAW

1. The conclusions of law in the May 14, 1996, Proposed Final Order are incorporated herein

by reference.

2. All conclusions of law in the May 14, 1996, Proposed Final Order concerning the “proposed
use” apply equally to the Revised Proposed Use,

ORDER

Application 1S-72186, as amended by the Consent Agreement, is approved and Certificate
98266 is issued. L

DATED

Katherine Ratcliffe, Administrator
Water Right Services Divis‘__ion E
forlvan Gall, Director -~ "
Oregon Water Resources Department
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EXHIBIT B

STATE OF OREGON
COUNTY OF BAKER
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE IS HEREBY ISSUED TO

OREGON WATER RESOURCES DEPARTMENT
725 SUMMER ST NE SUITE A
SALEM OR 97301

The specific limits for the use are listed below along with conditions of use.
APPLICATION FILE NUMBER: IS-72186
SOURCE OFf WATER: NORTH FORK BURNT RIVER, TRIBUTARY TO BURNT RIVER

PURPOSE: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE, AND JUVENILE REARING OF
RAINBOW TROUT

DATE OF PRIORITY: JANUARY 29, 1992

TO BE MAINTAINED IN: REACH 1 - NORTH FORK BURNT RIVER FROM CAMP CREEK AT APPROXIMATELY
RIVER MILE 16.5 (NESW, SECTION 34, TOWNSHIP 10S, RANGE 36E, WM) TO THE
OWRD GAGE 13269450 ABOVE THE BIG FLAT DIVERSION DITCH AT
APPROXIMATELY RIVER MILE 8.7 (NENE, SECTION 25, TOWNSHIP 115, RANGE
36E, WM)
REACH 2 — NORTH FORK BURNT RIVER AT UNITY RESERVOIR NEAR THE OUTLET
OF NORTH FORK BURNT RIVER ABOVE WEST FORK BURNT RIVER WATER
AVAILABILITY BASIN, APPROXIMATELY RIVER MILE 2.4 (NENW, SECTION 17,
TOWNSHIP 125, RANGE 37E, WM)

The right is established under Oregon Revised Statutes 537.341. The reaches in which water is to be
maintained under this right reflect the Settlement and Water Bypass Flow Agreement entered into by
the Burnt River Irrigation District and the Oregon Department of Fish and Wildlife on January 21, 2025
(Settlement Agreement). The Settlement Agreement is not incorporated into this certificate by
reference and is not an “existing water right of record” as that term is defined and used in ORS 540.045
or a “relative entitlement to water” as that term is used in ORS 540.045. All terms and conditions of
this right are set forth in this certificate,

The following conditions apply to the use of water under this certificate;

1. The right is limited to not more than the amounts, in cubic feet per second, during the time
periods listed below:

Application 15-72186 Water Resources Department Certificate 98266
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EXHIBIT B

Month JAN FEB | MAR | APR | MAY | JUN JUL AUG SEP ocT | NOvV | DEC
1'% 60 |. 6.0 250 | 25.0 | 25.0 | 25.0 1 12.0 6.0 4.88 | 4.59 6.0 6.0
¢ 6.0 12.0 | 25.0 | 25.0 } 25.0 | 200 6.0 6.0 4.88 | 4.99 6.0 6.0

2. The water right holder shall measure and report the in-stream flow along the reaches of the
stream or river described in the certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not have priority over human or
livestock consumption.

4, The instream flow allocated pursuant to this water right is:_nrot in addition to other instream
flows created by a prior water right or designated m_i_ntmum perennial stream flow.

5. The flows are to be measured at the lower end of reach 2 to protect necessary flows throughout
reach 1 and reach 2. :

ISSUED

Katherine Ratcliffe, Administrator
Water Right Services Division

for tvan Gall, Director '
Oregon Water Resources Department "

Application 15-72186 Water Resources Department Certificate 98266
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5-72186 Reach Location Map

“} % North Fork Burnt River at

'+ Unity Reservoir
“RM 2.4
MNaas28

18.2042)

NOTE: River Miles derived from DWRD provided stream layer (5/3/24)



WaterWatch of Oregon

Protecting Natural Flows in Oregon Rivers

27

September 24, 2023

VIA HAND-DELIVERY

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301

RECEIVED
SEP 272023

OWRD

Re: Contested Case Fees for IS-72168 (OAH Case No. 2021-OWRD-00051) and IS-

72169 (OAH Case No. 2021-OWRD-00053)

Dear Oregon Water Resources Department:

In the above referenced matters, please find enclosed two checks from WaterWatch of
Oregon in full payment of the additional fees required to participate in the contested case
proceedings. The agency approved WaterWatch’s participation as a party by order dated July 14,
2023, on condition WaterWatch pay the required fees. Pursuant to ORS 536.050(1)(0), each

check is in the amount of $680.
Thank you for your attention to this matter.

Sincerely,

Brion Posewitfz

Brian Posewitz
Staff Attorney

cc (via email w/o enc):

Oregon Office of Administrative Hearings
Elizabeth M. Jarry, Administrative Law Judge
Elizabeth Howard

Jesse Ratcliffe

Anika Marriott

WaterWatch of Oregon
Main Office: 213 SW Ash St. Suite 208 Portland, OR 97204
Southern Oregon Office: PO Box 261, Ashland, OR, 97520

www.waterwatch.org
Main Office: 503.295.4039
S. OR Office: 541.708.0048



To: Patricia McCarty Page 2 of 9 2015-08-28 23:38:16 (GMT) 15034331004 From: Brian Posewitz

RECEIVED BY OWRD

AUG 31 2015

h I \V 3 3 3 : B,
OREGON WATER RESOURCES DEPARTMENT SALEM. OR
In the Matter of Water Right Apphication )} | WATERWATCH OF OREGON’S REPLY
IS-72168 in the name of Oregon Department | ) | ON PARTY STATUS
of Fish and Wildlife )

WaterWatch of Oregon replics as follows to the response of Burnt River Trrigation
District (BRID) on WaterWatch’s Petition for Party Status:

1. The Petition Is Not Premature.

BRID contends WaterWatch’s petition is “premature” because no rule expressly
authorizes a petition “ourtside a contested case.” To the extent BRID is suggesting that a petition
to participate in a contested case hearing must wait until atter referral to the Office of
Administrative Hearings, the rules suggest otherwise. OAR 690-077-0043(5), dealing
specifically with instream water rights, says only that a person who has filed a request for
standing may “later” file a petition to participate as a party in any contested case hearing. OAR
137-003-0535(3) says a petition for party status must be filed “at lcast” 21 days before “the date
set for the hearing,” with no limit as to how early the petition may be filed.

To the extent BRID suggests intervention may only be granted for purposes of a
contested case hearing, WaterWatch disagrees. OAR 137-003-0535 authorizes a broader
intervention. The rule is limited by the division title to “Contested Cases,” but a “[c]ontcsted
case” is defined broadly in ORS 183.310(2) to mean “a procceding before an ageney” in which a

hearing is provided, or required to be provided, as part of the proceeding.’

! Even if WaterWatch is not allowed to intervene, or if it is limited to participation only at a hearing and no hearing
is held, WaterWatch would still have a right to judicial review. See ORS 537.153(5) {standing statement may be “for
judicial review of a final order”).

WATERWATCH OF OREGON’S REPLY ON PARTY STATUS - Page 1 of 4



To: Patricia McCarty  Page 3 of 9 2015-08-28 23:38:16 (GMT) 15034331004 From: Brian Posewitz

L ECEIVED BY OWRD
AUG 31 2013

SALEM, OR 2. The Existing Parties Cannot Adequately Represent WaterWatch’s Interests.

BRID next claims that the interests WaterWatch sccks to represent will adequately be
represented by ODFW. BRID cites a rule and a statute that it claims require ODFW to advance
the same interests that WaterWatch secks to represent. In fact, the rule BRID cites merely allows
ODFW to purse instream water rights, OAR 635-400-0000(2) (“may” apply), and the statute
BRID cites requires ODFW to temper its enthusiasm for instream values by considering
“coequal goals”™ such as “orderly and equitable utilization of available wildlife™ and the “primary
uses of the lands and waters of the state,” ORS 496.012(3). (5).

In any event, BRID does not dispute that politics mutec ODIFW’s advocacy of instream
valucs.” This casc illustrates the point. The application was filed in 1992! If ODFW could
adequately represent, on its own, the interests that WaterWatch sccks to represent, this
application would not still be waiting for a contested case hearing more than 20 years after it was
filed. Mcanwhile, for similar reasons, the “long-tcrm goal . . . to obtain an mstrecam water right
on cvery waterway exhibiting fish and wildlife value,” OAR 635-400-0005, remains a pipe
dreani.

BRID claims “[t]he rule requires a difference in interests, not a difference in ability to
withstand political pressures.” (p. 3), but the rule is not so limited. The rule asks about the
“extent” and “adequalcy|” of (he representation, which can be affected as much by motivation as
by the substance of the underlying interest.

Finally, BRID suggests WaterWatch misunderstood one of the factors for intervention

because WaterWatch stated one time in its petition that ODFW “may not™ adequately represent

2BRID claims WaterWatch “overstates” this point because ohly a small percentage of ODFW's budget comes from
the general fund. However, ODFW's other sources of revenue, and the expenditure of that revenue, also are
subject to decisions of the Legislature, and to decisions of political appointees (i.e., the Commissioners).

WATERWATCH OF OREGON’S REPLY ON PARTY STATUS - Page 2 of 4



To: Patricia McCarty Page 4 of 9 2015-08-28 23:38:16 (GMT) 15034331004 From: Brian Posewitz

the interests that WaterWatch sccks to represent. BRID claims WaterWatch must show that
ODIFW “cannot” represent those interests.

BRID confuses the topics specified for a petition with the standards for a decision.
Although OAR 137-003-0535(4)(I calls for a statement of “why existing parties to the
proceeding cannot adequately represent” the interests that the petitioner seeks to represent, OAR
137-003-0535(8), the standard for decision. directs only that OWRD “consider,” among other
factors, “[t|he extent to which the petitioner's interest will be vepresented by existing parties.”

In any event, WaterWatch did argue, in several places, that ODFW “cannot” adequately
represent the interests that WaterWatch sceks to represent. (Petition, Page 3.)

3, Conclusion. For the torcgoing reasons, petitioner’s request for party status should

be granted.

s ook sk d ok

SALEM, OR
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4, Filing and Service, Petitioner filed this REPLY ON PARTY STATUS by

clectronic mail and facsimile to:

Patricia McCarty, Protest Program Coordinator
Oregon Water Resources Department

725 Summer Strect NE, Suite A

Salem, OR 97301

Facsimile: 503-986-0904
patricia.c.mccarty@state.or.us

Petitioner served copics by electronic mail to:
jesse.d ratclitfe@doj.state.or.us
stephen.sanders@doj.state.or.us
choward{@schwabe.com

mpagel@schwabe.com

Dated: August 28, 2015

PBrian Posewitz

Brian Posewitz
WaterWatch of Oregon
213 SW Ash St., Ste 208
Portland, OR 97204

Ph: 503.295.4039 x 2
Fax:503.295.2791
brian@waterwatch.org

RECEIVED BY OWRD
AUG 31 2015

SALEM, OR
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SCHWABE, WILLIAMSON & WyATT®
& 5 ATTORNEYS AT LAW

Equitable Center, 530 Center St., NE, Suite 400, Salem, OR 97301 | Phone 503.540.4262 | Fax 503.399.1645 | www.schwabe.com

MARTHA O, PAGEL

Admitted in Oregon and Washington

Direct Line: Salem 503-540-4260; Portland 503-796-2872
E-Mail: mpagel@schwabe.com

August 21, 2015

HAND DELIVERED AND VIA E-MAIL (PATRICIA.D.MCCARTY@STATE.OR.US)

Patricia McCarty

Oregon Water Resources Department
725 Summer Street, NE, Suite A
Salem, OR 97301

Dear Ms. McCarty:
Please find enclosed for filing:

1. Burnt River Irrigation District’s Response to WaterWatch of Oregon’s Petition for
Party Status in the Water Right Application IS-72168.

2. Burnt River Irrigation District’s Response to WaterWatch of Oregon’s Petition for
Party Status in the Water Right Application IS-72169.

Sincer ely,

Martha O. Pagel

MOP:kdo

Enclosures

&6 Brian Posewitz (Via E-Mail and First Class Mail)
Jesse D. Ratcliffe (Via E-Mail and First Class Mail)
Stephen E. Sanders (Via E-Mail and First Class Mail)

RECEIVED
AUG 21 2015
OWRD

Portland, OR 503.222.9981 | Salem, OR 503.540.4262 | Bend, OR 541.749.4044 | Eugene, OR 541.686.3299
Seallle, WA 206.622.1711 | Vancouver, WA 360.694.7551 | Washington, DC 202.488.4302

PDX\128740\203971\EEH\16393474.1



RECEIVED
AUG 21 2015
OWRD

OREGON WATER RESOURCES DEPARTMENT

BURNT RIVER IRRIGATION
DISTRICT’S RESPONSE TO
WATERWATCH OF OREGON’S
PETITION FOR PARTY STATUS

In the Matter of Water Right Application
IS-72168 in the Name of Oregon
Department of Fish and Wildlife

The Oregon Water Resources Department (“Department”) should deny WaterWatch of
Oregon’s (“Petitioner”) petition for party status. It is premature. Further, Petitioner has not
established that “existing parties to the proceeding cannot adequately represent” the interests it
intends to represent. See OAR 137-003-0535(4)(f); WaterWatch of Oregon’s Petition for Party
Status (hereafter “Petition”).

On January 29, 1992, the Oregon Department of Fish and Wildlife (“ODFW?) filed an
application for an instream water right under the authority provided in ORS 537.336(1). The
application was for the protection of instream flows in the Burnt River for the specific purpose of
supporting “migration, spawning, egg incubation, fry emergence and juvenile rearing of rainbow
trout.” See Proposed Final Order (“PFO”). The Burnt River Irrigation District (“BRID”)
protested the PFO. WaterWatch filed a “request for standing” in support of the PFO. To date,
the Department has not referred BRID’s protest to a contested case hearing.

Petitions for party status are to be filed with the Department once a contested case
proceeding is underway. OAR 137-003-0535(1). (Persons “who have an interest in the outcome
of the agency’s contested case proceeding or who represent a public interest in such result...”
may petition for party status.) There is no rule that authorizes WaterWatch to file a petition

outside a contested case proceeding, nor is there a rule that authorizes the Department to

1 — BURNT RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF
OREGON’S PETITION FOR PARTY STATUS



entertain a petition for party status prior to initiation of a contested case. For this reason, the
Department has no authority to grant WaterWatch’s petition at this time.

Should the Department entertain the petition, it should deny it for the reason that
WaterWatch’s interests will be adequately represented by ODFW. See OAR 137-003-
0535(4)(f). Petitioner WaterWatch states that the interests it represents are “the public interests
in protecting and restoring instream flows to preserve and enhance fish, wildlife and recreational
opportunities.” Petition, p. 1. These interests are shared by the applicant and proponent of a
water right in this proceeding. More importantly, ODFW is legally required to protect and
advance the same public interests WaterWatch seeks to represent. Under these circumstances,
there is no question that WaterWatch’s interest will be adequately represented by the proponent.

More specifically, ODFW is directed by rule to apply for instream water rights for the
conservation, maintenance and enhancement of aquatic and fish life, wildlife, and fish and
wildlife habitat. OAR 635-400-0000(1). These water rights are to be obtained for the purpose of
meeting the agency’s policy direction of managing “fish and wildlife to provide the optimum
recreational and aesthetic benefits for present and future generations of the citizens of this state.”
OAR 635-400-0000(2).

By statute, the State Fish and Wildlife Commission (and by its direction, ODFW) is
required to represent the public interest of the State by implementing co-equal goals of
maintaining all species of fish and wildlife at optimum levels, managing waters of the state in a

manner that will enhance the production and public enjoyment of wildlife, provide optimum
recreational benefits, ctc. ORS 496.012." The statute and rules governing ODFW instruct it to

represent public interests that are identical to those WaterWatch intends to represent.

T ORS 496.012 refers to “wildlife.” Wildlife is defined to include fish in ORS 496.004(19).
2 — BURNT RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF

OREGON’S PETITION FOR PARTY STATUS
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The fact that WaterWatch filed a Request for Standing further confirms its alignment
with ODFW’s interests.” By definition, a person requesting legal standing is taking the position
that it supports the PFO. ORS 537.153(5). In this proceeding, WaterWatch’s legal position and
interests would be directly aligned with ODFW’s, Both would be seeking issuance of the draft
certificate prepared and published by OWRD with the PFO. WaterWatch could not argue for a
result that is different from or more than what ODFW will defend and support in a contested case
proceeding. Its participation would be duplicative and is therefore, unnecessary. The contested
case rules are intended to avoid this exact situation. OAR 137-003-0535.

WaterWatch’s argument to the contrary is that ODFW is subject to political pressures.
This argument is without legal merit. The rule requires a difference in interests, not a difference
in ability to withstand political pressures.4 WaterWatch’s interest is the same as ODFW’s.

WaterWatch’s argument may be based on a misunderstanding of the standard for
obtaining party status under OAR 137-003-0535. The standard is not whether other parties
“may” adequately represent the same interests as WaterWatch, but whether other parties can
represent its interests. Compare Petition, p. 2 (“The public interest that WaterWatch seeks to
represent may not adequately be represented by those parties.”) (emphasis added) with OAR 137-

003-0535(4)(f) (requiring a statement of the reasons why “existing parties to the proceeding

? Though WaterWatch’s Request for Standing raised reasons it opposed the PFO in its request for
standing, a request for standing is not the correct legal vehicle to raise those points and WaterWatch did
not file a protest. See October 11, 1996, Request for Standing Water Rights, Powder River Basin for
applications IS-72168 and [S-72169.

* The ability to request standing under ORS 537.153(5) does not override the procedural rules in OAR
Chapter 137. Rather, ORS 537.153 limits the potential universe of persons who may be allowed to
participate in a contested case hearing to those who have filed a protest or a request for standing. In other
words, ORS 537.153(5) does not automatically confer standing if the party is unable to meet the criteria
set out in OAR 137-003-0535.

! WaterWatch overstates its point. ODFW’s budget is only 8.6 % general funds. See
http://www.dfw.state.or.us/agency/budget/docs/15-
17_GRB/ODFW%202015%20Legislative%20Session%200verview_Fee%20Schedule.pdf). In other
words, more than 90% of its budget is not subject to the approval of elected officials.

3 — BURNT RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF
OREGON’S PETITION FOR PARTY STATUS
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cannot adequately represent the interest identified...” by petitioners) (emphasis added). Under
the correct legal standard, it is easy to conclude that ODFW can and will represent the same
public interests WaterWatch seeks to represent.

In sum, WaterWatch’s petition is premature. However, should the Department entertain
it at this time, it should be denied because WaterWatch fails to establish that ODFW will not
adequately represent the interests it seeks to represent. For these reasons, BRID respectfully
requests that the Department deny the Petition.

DATED this 21st day of August, 2015.

SCHWABE, WILLIAMSON & WYATT, P.C.

By:

Elizabeth E. Howard, OSB No. 012951
Email: ehoward@schwabe.com
Martha O. Pagel, OSB No. 832990
Email: mpagel@schwabe.com

Attorneys for Burnt River Irrigation District

RECEIVED
AUG 21 2015
OWRD

4 — BURNT RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF
OREGON'’S PETITION FOR PARTY STATUS



CERTIFICATE OF FILING
I hereby certify that on this 21* day of August, 2015, I filed the foregoing BURNT
RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF OREGON’S
PETITION FOR PARTY STATUS with the Oregon Water Resources Department, by email and

hand delivery to:

Patricia McCarty

Oregon Water Resources Department
725 Summer Street, NE, Suite A
Salem, OR 97301

Email: patricia.e.mccarty(@state.or.us

SCHWABE, WILLIAMSON & WYATT, P.C.

v M IGL

Martha O, Pagel, OSB Not-832990
Elizabeth E. Howard, OSB No. 012951

RECEIVED
AUG 21 2015
OWRD

1 — CERTIFICATE OF FILING



CERTIFICATE OF SERVICE
I hereby certify that on the 21* day of August, 2015, I served the foregoing BURNT
RIVER IRRIGATION DISTRICT’S RESPONSE TO WATERWATCH OF OREGON’S
PETITION FOR PARTY STATUS on the following persons:

Brian Posewitz

WaterWatch of Oregon

213 SW Ash Street, Suite 208
Portland, OR 97204

Email: brian(@waterwatch.org

RECEIVED
Jesse D. Ratcliffe

Assistant Attorney General AUG21 2015

General Counsel Division
1162 Court Street, NE OWRD
Salem, OR 97301

Email: jesse.d.ratcliffe@@doj.state.or.us

Stephen E.A. Sanders

Oregon Department of Justice

1162 Court Street NE

Salem, OR 97301-4096

Email: Stephen.sanders(@doj.stte.or.us

by transmitting a true and correct copy of the foregoing, certified by me as such, via electronic mail
to the respective parties at the addresses set forth above and by First Class Mail, placed in a sealed
envelope addressed to the respective parties at the addresses set forth above and deposited in the
U.S. Post office at Portland, Oregon, with postage paid.

Mot I8

Elizabeth E. Howard OSB’No. 012951
Martha O. Pagel, OSB No. 832990

1 — CERTIFICATE OF SERVICE
PDX\128740\20397\EEH\1 6366342.1



Water Resources Department

regon , 725 Sununer St NE, Suite A
Kate Brown, Governor Salem, OR 97301
(503) 986-0900

Fax (503) 986-0904

August 14, 2015

Rick Kepler

Oregon Department of Fish and Wildlife
4034 Fairview Industrial Drive SE
Salem, OR 97302

Re:  WaterWatch Petition for Party Status on IS-72168 and 1S-72169 (Oregon Department of
Fish and Wildlife)

Dear Mr. Kepler,

In compliance with OAR 137-003-0535 Water Resources serves the enclosed petition. Any
response is due seven calendar days from the date of agency mailing (August 14, 2015.)

Sincerely,
4 . )
= AR }y/ c é’m@j/

Patricia McCarty
Protest Program Coordinator
(503) 986-0820

Enclosures



U Water Resources Department
regon 725 Sununer St NE, Suite A
Salem, OR 97301

(503) 986-0900

Fax (503) 986-0904

Kate Brown, Governor

August 14, 2015

Martha Pagel

Schwabe, Williamson & Wyatt
530 Center St. NE Suite 400
Salem, OR 97301

Re:  WaterWatch Petition for Party Status on IS-72168 and IS-72169 (Oregon Department of
Fish and Wildlife)

Dear Ms. Pagel,

In compliance with OAR 137-003-0535 Water Resources serves the enclosed petition, Any
response is due seven calendar days from the date of agency mailing (August 14, 2015.)

Sincerely,
e .
) mMM/ A C?Mj/

Patricia McCarty
Protest Program Coordinator
(503) 986-0820

Enclosures
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OREGON WATER RESOURCES DEPARTMENT WATER RESOURCES DEPT

SALEM, OREGON
In the Matter of Water Right Application ) | WATERWATCH OF OREGON’S
[S-72168 in the name of Oregon ) | PETITION FOR PARTY STATUS
Department of Fish and Wildlife - )

WaterWatch of Oregon hereby moves and petitions: to intervene, to participate as a party,
and/or for full party status (or in the alternative for limited party status) in any and all aspects of
the above referenced matter, including any contested case hearing. In support of this petition, and
pursuant to OAR 137-003-0535, WaterWatch states as follows:

L. Standing Statement. Petitioner filed a standing statement in this matter.

2. Name and Address. Petitioner is WaterWatch of Oregon, an Oregon nonprofit

corporation. Petitioner’s address is 213 SW Ash St., Ste. 208, Portland, OR 97204,
x Attorney. Petitioner intends to appear through one of its staff attorneys, Brian
Posewitz, whose address for purposes of this proceeding is the same as petitioner’s address.
4, Status Sought. Petitioner seeks full party status for the proceeding. In the
alternative, petitioner seeks limited party status.

5 Interests Represented. Petitioner seeks to represent the public interests in

protecting and restoring instream flows to preserve and enhance fish, wildlife and recreational

opportunities.

0. Effects on Interests. The public interests represented by Petitioner will be affected

by this proceeding because this proceeding will determine whether an instream water right is
created to protect instream flows against out-of-stream demands with junior priorities.

7. Qualifications. Petitioner has unrivaled experience, knowledge and expertise in
representing the public interests identified above. Petitioner has been in existence for 30 years

and has focused throughout that time almost entirely on representing the public interests in
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protecting and restoring instream flows in Oregon’s rivers and streams. Petitioner’s paid staff
includes three attorneys and two policy experts with well over 50 years of collective experience
in protecting and restoring instream flows in Oregon’s rivers and streams. Petitioner’s current
board of directors, and former staff and board members who continue to contribute to the
organization, bring at least another collective 100 years of water resources experience to
petitioner’s organization. Petitioner also benefits from the substantial institutional knowledge
passed down from former staff and board members who no longer participate in the
organization’s activities.

8. Adequacy of Representation. The existing parties are the protestants, the Oregon

Water Resources Department (“OWRD”), and the applicant Oregon Department of Fish and
Wildlife (“ODFW?”). The public interests that WaterWatch seeks to represent may not adequately
be represented by these parties.

Protestants cannot reasonably represent the public interests in protecting instream flows
for fish, wildlife and recreation. Protestants seek to defeat or minimize protections for instream
flows so that more water may be diverted for out of stream uses.

OWRD cannot adequately represent the public interests identified above because its job
is more intermediary than advocate. OWRD must respond to many masters -- to those who seek
to store and appropriate the water (and to their advocates in politics and law) as well as those
who seek to keep the water flowing in its natural state for the benefit of people who enjoy fish,
wildlife and recreation. OWRD also has limited staffing and limited resources relative to the
number of matters it must address. This reduces OWRD’s ability to thoroughly develop the

public interest issues identified above on its own. It also creates incentive to compromise for
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administrative efficiency, even when the publié interests identified above are not fully protected.
OWRD also lacks the necessary expertise on scientific issues of fish and wildlife biology.

This leaves only ODFW. ODFW has expertise in the scientific issues and represents, to
some extent, public interests in protecting instream flows for fish, wildlife and recreation.,
However, ODFW cannot represent these public interests to the same extent as petitioner because
ODFW is far more vulnerable to political pressure. ODFW must answer to elected officials,
including the governor and state legislators, and ODFW’s budget must be approved by those
officials. Parties seeking more water for out of stream uses frequently complail_l to elected
officials about positions by ODFW to protect and restore instream flows. Elected officials, in
turn, pressure ODFW to moderate or abandon its positions to protect and restore instream flows.
If ODFW does not comply, it risks having its budget cut, either in general or in the particular
areas dedicated to protecting stream flows. The bottom line is that ODFW, despite its
considerable expertise and good intentions, cannot zealously represent public interests in
instream flows to the same extent as petitioner can.

9. Conclusion. For the foregoing reasons, petitioner’s request for party status should

be granted.

ol
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10. Filing, Service Copies and Fee. Petitioner filed this petition by hand delivery on

the date set forth below at:

Oregon Water Resources Department

725 Summer Street NE, Suite A

Salem, OR 97301
Petitioner included two copies for service (one to ODFW and one to protestants in care of their
attorney). As confirmed by discussions with OWRD, WaterWatch is not required to pay a fee

with this filing, though it will be required to pay a fee to participate in any contested case

proceeding if and when this petition is granted.

Dated: August 13,2015

Brian Posewitz
WaterWatch of Oregon
213 SW Ash St., Ste 208
Portland, OR 97204
Ph: 503.295.4039 x 2
Fax: 503.295.2791
brian@waterwatch.org
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Water Resources Departinent
North Mall Office Building

725 Summer Street N, Suite A
Salem, OR 97301-1271

503-986-0900

FAX 503-986-0904

John AL Kitzhaber, MD, Governar

March 11, 2014

Burnt River Irrigation District
19498 Hwy, 245
Hereford, OR 97837

Re: Protest to ODFW Instrearn Water Right Applications 1S-72168, 72169, 72186
Dear Mr. Franke:

In 1992 the Oregon Department of Fish and Wildlife filed numerous applications for
instream water rights on various streams in Oregon. The District protested Applications # 72168
and 72169 on the Burnt River, and # 72186 on the North Fork of the Burnt River.

Water Resources is required by statute to determination whether to hold a contested case
hearing on protests received on applications. At this time, the Department has determined not to
refer the District’s protests to hearing. Before the Department takes further action on this
application, we would like the opportunity to meet with the District to discuss your concerns
regarding the impact that this proposed instream water right would have on the District’s water
rights.

To refresh your memory I have enclosed copies from WRD files for the applications
protested by the District. 1 will contact you in March to arrange a discussion with you about the
Department’s decision and how it may affect your organization. The number I have for the
District is (541) 446-3313. Please advise me if this is not correct.

Sincerely,

Patricia McCarty

Protest Program Coordinator
Water Rights Division
Phone: 503-986-0820



INTEROFFICE MEMORANDUM
Water Rights Section

DATE: March 26, 1997

RE: Water Availability for ISWR applications/files

You asked about the file copies of Estimated Average Natural Flow
{(EANF) for ISWR applications.

There is not a printout in each file similar to what you would
generally see in an out of stream application file. The EANF
information is in either the Technical Review (TR) or Initial
Review (IR} as well as the Proposed Final Order (PFO).

During the processing of the ISWR applications, Rick Cooper and/or
Ken Stahr would provide us with a electronic copy of the water
availability information for a particular group of ISWR
applications. We would then cut and paste that information
directly into the TR or IR. When preparing the PFO, we would cut
and paste from the TR or IR directly into the PFO.

In summary, our EANF numbers are in the TR or IR and the PFO for
each particular ISWR application file.

cc: Mike Mattick
4l Prodcsfd /s wr £rtes
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RECEIPT #? 3 & 3

STATE OF OREGON

WATER RESOURCES DEPARTMENT

158 12TH ST. N.E.

INVOICE #
SALEM, OR 97310-0210
378-8455 / 378-8130 (FAX) | g—
F) - = ) s A = -— ¢
RECEIVED FROM: L0 140 I\{(‘ Ny i) _ [EEEREARON 7 o/ (
BY: Lrouaa e~ WA S ot 0T PERMIT
J \ "7y [ TRANSFER
CASH: CHECK: # OTHER; (IDENTIFY)
i~ | 2] [_TotALReEcD [s .20 2. |
[0417  WRD MISC CASH ACCT |
ADJUDICATIONS $
PUBLICATIONS / MAPS $
OTHER: (IDENTIFY) $
— OTHER: (IDENTIFY) $
| REDUCTION OF EXPENSE | e
PCA AND OBJEGT CLASS VOUCHER # D
(0427  WRD OPERATINGACCT | ,,, , .,  _ _,
VT 7 743D
MISCELLANEOUS
0407 COPY & TAPE FEES $
0410 RESEARCH FEES $
0408 MISC REVENUE: (IDENTIFY) $
TC165 DEPOSIT LIAB. (IDENTIFY) $
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER s 0202 $
0203 GROUND WATER s 0204 s
0205 TRANSFER s 0206 $
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUGTOR s 0219 $
* LANDOWNER'S PERMIT o 0220 S
QALS  otHeR (oeNTiEy) 1V (e AT A( o 80
10437  WELL CONST. START FEE
0211 WELL CONST START FEE $ CARD #
0210 MONITORING WELLS CARD #
. OTHER (IDENTIFY)
0539  LOTTERY PROCEEDS |
1302 LOTTERY PROCEEDS |:]
0467  HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) $
0231 HYDRO LICENSE FEE (FW/WRD) $

HRDRO APPLICATION

& - - =

RECEIPT # f 3 4 3

DATED: / O '(/ (/é
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\B'v.-,'.\' Mo ra D A

Distribution-White Copy-Customer, Yellow Copy-Fiscal, Blue Copy-File, Buff Copy-Fiscal



RECEIVED

OCT -9 1996

WATER RESOURCES DEPT.
SALEM, OREGON

BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON

WATER RIGHTS DIVISION
In the Matter of Surface Water Application } PROTEST TO
IS - 72168 in the Name of Oregon Department }  PROPOSED FINAL
of Fish & Wildlife for Water Use in Baker County ~ } ORDER

Protestant Burnt River Irrigation District (BRID), in accordance with ORS
537.153(6) and OAR 690-77-043, submits the following protest to Proposed Final Order
for Application IS - 72168

L INTRODUCTION

Protestant's address 1s HCR 86 Box 151, Hereford, Oregon 97837; phone number
(541) 446-3313. Protestant is the owner and water user of irrigation water rights from the
Burnt River, a tributary of the Snake River.

Protestant asserts that the Proposed Final Order by the Water Resources Department
(WRD) is defective and in error and that there are elements of the water right as approved
that will impair or be detrimental to the public interest, based on the facts and issues set
forth below.

IT. PROPOSED FLOW RATES ARE IN EXCESS OF MINIMUM NATURAL
FLOW RATES AVAILABLE.

The instream water rights minimum flow rates are in excess of available natural
flow rates. BRID does not protest proposed instream flows on this application from 1 April
to 30 September, the authorized irrigation season, but wish to have it noted that the flows
are available for the majority of this period only because of stored water in Unity Reservoir.
BRID contends that October, November, December, and January flows could adversely
impact the right and ability to re-fill Unity Reservoir. We also contend that the use of
"average" flows to establish "minimum flow" water availability is incorrect and leads to
erroneous conclusions. It is not unusual for the Burnt River flows to fluctuate between
1000 cfs and 0 cfs, this would average 500 cfs. Using an average based on this fluctuation
to establish a minimum flow available would lead to a false "water availability" conclusion.
We feel minimum flows should be established based on true minimum flow available.
Additionally, increased flows during the late fall and mid winter freezing period will cause
more ice to form, then increasing flows in mid February, on top of the existing ice will
severely add to the riparian damage from ice flows and related channel scouring.



RECEIVED

OCT -9 199

WATER RESOURCES DEPT,
SALEM, OREGON

III.  INADEQUATE/OUTDATED TECHNICAL DATA AND INFORMATION
SUBMITTED BY ODFW

Application IS 72168, as submitted by the Oregon Department of Fish & Wildlife to
WRD, failed to include sufficient current technical data and information to support the flow
rates requested by said agency, as required by OAR 690-77-020 and ORS 537.336.

OAR 690-77-020 (3) (g) requires an application to include at a minimum "a
description of the technical data and method used to determine the requested amounts". The
only information submitted in support of the application is:

a. The Fish and Wildlife Resources of the Powder Basin and Their
Requirements; August 1967.

b. Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.

¢. Developing and Application of Spawning Velocity and Depth Criteria for
Oregon Salmonids, April 1973

d. Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972.

e. Aletter dated April 5, 1996, stating that the flows requested in this
application are the minimum amount necessary to restore, protect and enhance populations
and habitats of native wildlife species at self-sustaining levels.

In reply we contend that in regards to (a) - 29 year old data is out-dated and no longer
applicable; (b) - is there any information from other sources indicating fish flow
requirements or is an ODF&W report the only data source; (¢) - do Oregon salmonids have
different requirements than salmonids in other locations? if not, do other studies exist? and
is there more current information than 1973; (d) - again, is information available from other
sources and more current than 1972; (e) - if flows requested are "the minimum amount
necessary to restore, protect and enhance populations ..." why do the flow requests vary so
greatly from stream to stream. Do Burnt River salmonids require more water than
salmonids in other streams?

No analysis of supporting data appears in the WRD file for this application. The
Proposed Final Order is defective in that the WRD did not evaluate whether the level of
instream flow requested was "based on methods of determining instream flow needs that
have been approved by administrative rule of the agencies submitting the applications".
(OAR 690-77-020 (3)).

Apparently the flow levels applied for are based on an appendix in the Basin
Investigation or Environmental Investigation for recommended flows. It is impossible to tell
what factual data said recommendation was based on. No data has been submitted to
support the flows requested and the application should therefore be rejected.



RECEIVED

OCT -9 1996

WATER RESOURCES DEPT.
SALEM, OREGON

IV.  WRD FAILED TO ANALYZE FLOW NEEDS

The flow levels approved by the Proposed Final Order are not based on any analysis
of the need for the flows requested. The only apparent review undertaken by the WRD was
a check to see if the requested flows are less than the average estimate of the natural flow
("EANF"; OAR 690-77-015 (4)). What happens when the minimum flow does not equal
the estimated flow?

V. OREGON METHOD IS INHERENTLY FLAWED - WRD SHOULD REJECT
APPLICATION

The methodology used for this application, the "Oregon Method", is inherently
flawed in that it 1s based on a methodology that has been superseded, is not reliable, and is
based on outdated or insufficient information (reference testimony by Al Mirati of ODFW
regarding the "Oregon Method", to the Oregon Water Resources Commission on December
6, 1990).

CONCLUSION

This protest is filed in accordance with OAR 690-77-043. The issues raised should
be considered as part of a contested case hearing. The WRD's Proposed Final Order is
inadequate and defective and has failed to follow applicable rules. A thorough review of the
application is necessary to determine the minimum quantity of water necessary to support
the public uses for which applied.

For the reasons set forth above, BRID asserts that the application is defective and
should be returned to the applicant. The flow levels requested are excessive and are not
necessary to support the public uses proposed. Flow levels set at the rates proposed will
interfere with future maximum economic development of the waters of the Burnt River sub-
basin. Excessive flow rates for instream water rights represent a wasteful and unreasonable
use of the water involved. (ORS 537.170 (8) (e)). If approved, an exception from use of
water stored in Unity Reservoir to meet instream flows should be added as a condition of the

right.

Based on the points discussed above, the Proposed Final Order should deny the
application for a permit or modify the Proposed Final Order accordingly.

Respectfully submitted this 4th day of October, 1996.

s (g/
,ﬁfe/n{f:a ke, Manager



To:

RECEIVED

OCT -9 1996
Burnt River Irrigation District WATER RESOURGES pepr,
~HCR 86 Box 151- SALEM, OREGON

Hereford, Or 97837
(541) 446-3313

October 8, 1996

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97310-0210

Subject: Protest of Instream Water Right IS - 72168

CERTIFICATE OF SERVICE

I hereby certify that on the 8th day of October, 1996 I served a true and accurate

copy of the foregoing Protest to the Proposed Final Order on the applicant by mailing said
copy by first class mail, postage prepaid, be depositing said copy in the United States Post
Office in Baker City, Oregon, addressed as set forth below:

Oregon Department of Fish & Wildlife
2501 SW First Avenue

P.O. Box 59

Portland, Oregon 97207

/

¢ Franke, for Burnt River Irrigation District



STATE OF OREGON

WATER RESOURCES DEPARTMENT

158 12TH ST. N.E.

RECEIPT # | 534

INVOICE #
SALEM, OR 97310-0210
378-8456 / 378-8130 (FAX)
== 7 =
receven rrom: )@y Wa X2 &/ &%" APPLICATION r/’ 2/ ¢
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CASH: : CHECK: # OTHER: (IDENTIFY)
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OTHER: (DENFVPER THE COUN $
—  OTHER: (IDENTIFY) $
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0427 WRD OPERATING ACCT | YCA 222!
MISCELLANEOUS —
0407 COPY & TAPE FEES 77323 5 $
0410 RESEARCH FEES $
0408 MISC REVENUE: (IDENTIFY) $
TC165 DEPOSIT LIAB. (IDENTIFY) $
WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER s 0202 $
0203 GROUND WATER $ 0204 s
0205 TRANSFER $ 0206 S
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR $ 0219 $
: / LANDOWNER'S PERMIT 0220 $
&’1 OTHER (IDENTIFY) 361 f/ u_@wr — d”‘ 3/5 T zf-am:/t 2
0437  WELL CONST. START FEE
0211 WELL CONST START FEE $ CARD #
0210 MONITORING WELLS $ CARD #
________ OTHER (IDENTIFY)
|0539 LOTTERY PROCEEDS |
1302 LOTTERY PROCEEDS |:]
[0467 HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) $
0231 HYDRO LICENSE FEE (FW/WRD) $

HRDRO APPLICATION

[y

recerre | D34 DATED: /0 )~ 96

BY: ) D DA g N

Distribution-White Copy-Customer, Yellow Copy-Fiscal, Blue Copy-File, Buff Copy-Fiscal



WaterWatch__
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- Delivered via messenger

Fo o " October 11, 1996 t‘,t“,T-"iii;,;_;:}.
--Water nghts Seetton : Rt s

. Water. Resources Department

158 12th Street NE-

T Salem, OR -97310..

i ."RE Request for Standmg, Instr eam Water nghts, Powder Rlver Basin
72168 Burnt River '
- 72169 Burnt River

] Dear Water nghts Secuon

s % Pursuant to ORS 537 153(5) and OAR 690 310- 160(3) WaterWateh and Oregon
- “Trout file this Request for Standing along wrth the requmed fee of $50 per appheatlon for .

o 'apphcatlons 72168 and 72169

FE Elements fOr Re uest f01 Standm as re uned b OAR 690 310-160'3‘
a. ' : '.Name, address, telephone number of requester -

; WaterWatch of Oregon
213 SW Ash, Suite 208
'Portland OR 97204 -
. (503) 295-4039 : e
_‘ contacts Klmberley Pnestley, Karen Russell

-' Oregon ,Trout. ]
117 NW Pront * .
Portland, OR 97204
'(503) 222-9091 -
contact: Jim Myron

_b.. Statement of support of the Proposed Fmal 01 der . '

: WaterWateh and Oregon Trout support the proposed issuance of these 1nstream water A
rights.’ : : _ . i - _

WaterWatch of Oregon * 213-‘Soutim'rest Ash, Suite 208 Portland, OR 97204 ‘
.. Phone: (503) "295-4039 Fax: (503) 295-279hL Email: watrwitch@teleport.com -
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¢ How WaterWatch and Oregon Trout would be harmed if the Proposed Fmal Orders
are modified

WaterWatch of Oregon is a nonprofit organization dedicated to promoting water policies
for Oregon that provide the quality and quantity of water necessary to support fish, wildlife,
recreation, biological diversity, ecological values, public health and a sound economy. Oregon
Trout is a nonprofit organization dedicated to promoting and restoring wild native fish habitat.

In requesting standing for the aforementioned instream water right applications,
WaterWatch and Oregon Trout are representing the general public interest in the water resources
and associated fish and wildlife resources of this state, as well as the specific interest of
WaterWatch and Oregon Trout members. WaterWatch and Oregon have members throughout
the Pacific Northwest, including the Powder River basin specifically, who use and enjoy the
watershed. All of WaterWatch’s and Oregon Trout’s members, board members and staff benefit
from knowing that such a resource exists even if they have not visited the watershed.

If the PFOs are modified to either deny the applications, decrease the flows proposed,
or otherwise alter the rights to the detriment of the resource, WaterWatch’s and Oregon Trout’s
interest would be harmed because denial and/or lower flows pose a risk to the fish species they
are intended to benefit, including rainbow trout and bull trout. It would also impair a number
of other public interest values including, but not hm1ted to, wildlife, scenic waterway values and
water quality.

1. If the PFOs are modified to either decrease proposed flows and/or deny the applications,
WaterWatch’s interests will be harmed because flows vital to the survival of aquatic species,
including rainbow trout, smallmouth bass and steelhead.

ODFW has requested these flows to provide for the minimum amount necessary for the
survival of these fish. WaterWatch supports the flows requested by ODFW. If the Department
modifies the PFOs to either deny the applications or propose flows lower than those requested
by ODFW, the survival of all of these species will be jeopardized.

Recently the Department approved the Burnt River "reservation", which essentially locks
up the last of the remaining water in the basin for consumptive uses. This reservation will have
a serious impact on the instream resources of this basin. In testimony before the Commission,
both the Department and agricultural interests stated that the instream needs would be protected
by the instream water rights. If these instream water rights are not issued in the amounts
requested, the fish will have no protection in this basin. Moreover, if they are not issued, the
passage of the Burnt River reservation will have been based on erroneous representations that
fish would be adequately protected by instream water rights.

If the Department modifies the PFO to the detriment of the resource, WaterWatch’s and



Oregon Trout’s interests will be impaired, as the result will be a negative impact on fish."

2. If the PFOs are modified, WaterWatch’s and Oregon Trout’s interests will be harmed because
we will have been precluded from fully evaluating the actions of the Department. Thus,
WaterWatch and Oregon Trout, by filing this standing statement, reserve the nght to raise the
following concerns in any contested case hearing or judicial review if any PFO is modified:

a. The condition of use proposed in the PFO exempting human consumption and
livestock use will impair WaterWatch’s and Oregon Trout’s interest in ensuring that
the purposes of the instream water rights are fulfilled.

The PFOs contain a condition that subordinates the instream water right to human
consumption and livestock uses in perpetuity. Individual exceptions will directly lessen the
amount of water available instream to satisfy the purposes of the instream water right. Since
the flows represented by the instream water right are those ODFW has determined are needed
for fish, even the slightest diminishment of these flows will have adverse effects on the fishery
resource. Moreover, the cumulative effects that will result from this exception could eventually
lead to the total negation of the instream water right.

The Department has cited to ORS 536.310(12) as authority for allowing this condition.
This section of the statute states that:

When proposed uses of water are in mutually exclusive conflict or when available
supplies of water are insufficient for all who desire to use them, preference shall be
given to human consumpuon purposed over all other uses and for livestock consurnptlon
over any other use..

OCT 1 1 1G0R
ORS 536.310(12)(emphasis added). gl

While this statute does provide for a preference for human consumption and-livestock,

! Moreover, these flows are needed for the survival of downstream endangered species. To
deprive the fish of these flows is not only a violation of the public interest but could result in
a violation of the state and federal Endangered Species Acts for petitioned fish. Under the state
act the Department is required to consult with ODFW to ensure that any action taken by the
Department is consistent with ODFW programs to conserve the species, or, if no plan is in
place, that the action will not "reduce the likelihood of the survival or recovery" of the state
listed species. ORS 496.182(2). The flows requested by ODFW are in the amounts ODFW has
determined are necessary for the survival of these fish. To comply with the intention and
mandates of the State Endangered Species Act, the Department should issue the instream water
rights at the amounts requested. Under the federal Act, there is a prohibition against "taking"
of endangered species. 16 USCA § 1538(a)(1)(B). Issuing the instream water rights at the
amounts requested by ODFW is obviously within the Department’s authority. To do such is
consistent with the intent and mandates of the Federal ESA. To the contrary, to deny or lower
the instream water rights could result in a taking, for it would deny these fish the flows
determined by ODFW as necessary for survival.



this preference has a specific statutory application.> The statute governs situations where there
is a conflict between competing applications at the time the permitting decision is taking place.
This statute does not address situations of conflict at some nebulous future date. Thus, while
the Department may rely on this statute to subordinate the instream water right to the
applications pending at the time of the instream water rights adoption, the Department’s reliance
on this section to attach this open-ended exception is in error.

If the statute were to mandate the open-ended subordination of new rights to human
consumption and livestock uses, then equity demands that this condition be placed on gvery new
permit or certificate issued, whether instream or out-of-stream. The statute does not differentiate
between instream and out-of-stream water rights.> Rather, if specifically states that "preference
shall be given to human consumption purposes over all other uses and for livestock consumption,
over any other use...." ORS 536.310(12) (emphasis added). Thus, if the Department finds that
the law requires it to subordinate instream water rights to human consumption and livestock
uses, the Department must subordinate all water rights, including agriculture, industry,
municipal and mining to human consumption and livestock use. To fail to do this would not
only be inequitable, but it would prove the Department insincere in their intent to protect human
consumption and livestock above all else.

WaterWatch and Oregon Trout acknowledge that under the law, the Director may include
any condition she considers necessary; however, it must be consistent with the intent of ORS
537.332 to 537.360 (Instream Water Right Statutes). ORS 537.343. An instream water right
is a water right held by the Department in trust for the benefit of the people of the State of
Oregon to maintain water in-stream for public use. ORS 537.332(3). "Public benefit" means
a benefit that accrues to the public at large rather than to a person, a small groups of persons
or to a private enterprise. ORS 537.332(3). To subordinate an instream water right to human
consumption and/or livestock uses would specifically benefit a person, or a small group of
persons rather than the public at large. This is not consistent with the intent of the instream
water right act. Thus, this type of conditioning is not allowed under the Instream Water Right
Act.” -

Moreover, this proposed condition is contrary to the public interest in protecting the
resource. The Commission’s statewide policies recognize the importance of maintaining
streamflows and place high priority on protecting streamflows. OAR 690-410-030(1). This
policy directs the state to take action to restore flows in critical areas such as this system. Id.
The public uses of the Illinois river system have been impaired. Adoption of this'instream water
rights without conditions is just oné small step towards restoring this system.

INT 4 1 1000
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2 In addition, this policy is one of the "purposes and polices to be considered in formulating
the state water resources program" under ORS 536.300(2). ORS 536.310 (emphasis added).
The statute refereed to, ORS 536.300(2), is the law specifically guiding the formulation of basin
plans.

3 Under the law, "public uses" (recreation; conservation, maintenance and enhancement of
aquatic and fish life, wildlife, fish and wildlife habitat and any other ecological values; pollution
abatement; navigation) are legal beneficial uses. ORS 537.334(1). Instream water rights enjoy
the same legal protections as consumptive water rights.



b. The flows proposed in the PFO that are less than those requested by ODFW will impair
WaterWatch’s and Oregon Trout’s interest in ensuring that flows for optimizing habitat
are protected.

For some of these applications, ODFW'’s requested flows exceed the Department’s
estimated average natural flow for some months. For these months, the Department has
proposed to limit the flows requested by ODFW to the estimated average natural flow.

The Department’s rules mandate that instream water rights cannot be granted for amounts
greater than the estimated average natural flow, except where periodic flows that exceed the
natural flow or level are significant for the public use applied for. OAR 690-77-015(4). An
example of such an exception would be high flow events that allow for fish passage or migration’
over obstacles. Id. It appears that the Department has limited all the instream water right
applications to the estimated average natural flow without determining whether the periodic flows
that exceed the natural flow are "significant" for the public use applied for.

The flows requested by ODFW are necessary for the requested beneficial use of fish life.
These flows are needed for migration, spawning, egg incubation, fry emergence and juvenile
rearing and for fish passage and habitat maintenance. Given that ODFW’s flow requests are
to provide for the various lifecycles of fish which are already on the brink of extinction, periodic
flows are necessary for fulfillment of the purpose of this instream water right. There should be
no reduction in the requested flows. The Department’s rules specifically state "an example of
such an exception would be high flow events that allow for fish passage or migration over
obstacles." OAR 690-77-015(4). This is exactly the type of event ODFW’s instream water right
application includes. In sum, the agency has the information to find that the higher flows are
significant. The instream water rights should be granted at the amounts requested by ODFW.

For the months that ODFW'’s flow requests were higher than the estimated average
natural flow, the Department limited the instream water right because "water is not available for
the proposed use." This limitation, and the reasoning behind it, is a clear indication that this
system cannot sustain any further water withdrawals. Given this, no further appropriations can
take place in this system during the months where the instream water right is limited. The
Department should ensure that this basin is closed to any further allocation in order to ensure
against any further overallocation of the resource. The Department should either institute
closure of the basin classification or withdrawal of the resource from further appropriation.
Moreover, in cases where streamflows are not being met, the Department should take steps to
ensure metering and reporting of all water uses through designations of serious water
management areas.

c. The measurement and reporting condition proposed in the PFO will impair the
WaterWatch’s and Oregon Trout’s interest in ensuring that the instream water right is
fulfilled throughout the reach.

The Department has proposed a condition of use mandating measurement at the lower
end of the stream reach to protect necessary flows throughout the reach. To ensure that flows
are being protected throughout the reach, measurement must take place at both the upper and
lower ends of the stream reach.

Vil



In any given stream reach, there are a number of ways water enters the stream whether
it be tributaries, runoff, or groundwater seepage. If, for instance, there was a major inputting
factor near the lower end of the reach where the measuring device was located this could
artificially inflate the amount of water in the stream upstream from that spot. Thus, to ensure
that the instream water rights are protected throughout their reach, there should be measuring
devices at both the upper and lower end of the reach.

Conclusion

‘The proposed instream water rights will protect flows needed for fish life. Adoption of
these and other instream flows is critical to the health of Oregon’s watersheds and must be a
high priority for Oregon if the state is to develop solutions to the resource crises that threatens
to destroy the livability of Oregon. Instream water rights not only help to achieve a more
equitable allocation of water between instream and out of stream uses, they also establish
management objectives for Oregon’s rivers.

Sincerely,

imberley Priestley
WaterWatch--Legal/Policy Analyst

Karen Russell
WaterWatch--Assistant Director

Ehedlly

Jim Myron
Oregon Trout——Conservation, Director

ocT 111990



Oregon Water Resources Department
Water Rights/Adjudication Section

Water Right Application Number: IS 72168

Proposed Final Order

Summary of Recommendation: The Department recommends that the attached
draft certificate be issued with conditions.

Application History

On 1/29/92, the Oregon Department of Fish and Wildlife submitted an
application to the Department for the following instream water right

certificate.
Source: BURNT R tributary to SNAKE R
County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE AND
JUVENILE REARING OF RAINBOW TROUT

The amount of water (in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
st¥ 25.0 25.0 50.0 5¢.0 50.0 50.0 25.0 25.0 25.0 25.0 25.0 25.0
2nd¥% 25.0 40.0 50.0 50.0 50.0 40.0 25.0 25.0 25.0 25,0 25,0 25,0

To be maintained in:

BURNT RIVER FROM USGS GAGE 13274200 AT RIVER MILE 41.5 (NWNW,
SECTION 10, TOWNSHIP 12S, RANGE 41E WM); TO BROWNLEE RESERVOIR
POOL AT RIVER MILE +1.0 (SWl1/4, SECTION 8, TOWNSHIP 14S, RANGE

45E WM)

The Department mailed the applicant notice of its Technical Review on
November 25, 1594. The objection period c¢losed February 1, 1995.
Objections and comments were received (from ALFRED & JENNIE MOELLER,
ALISON DERRICK, ANDREW RACEY, ANITA YORK, BAKER COUNTY COURT, BARBARA
LEWIS, BERNARD HUTCHEON, BETTY BATES, BKER COUNTY COURT, BONNIE CLUGSTON,
BURNT RIVER IRRIGATION DIST, BURNT RIVER SCHOOIL DISTRICT, BURNT RIVER
SOIL & WATER, CHAD & DARLA DERRICK, CHARLES BATES, CHRISTENSEN RANCH,
CHUCK & CHERYL BUCHANAN, CITY OF UNITY, COLLEEN HUTCHEON, DARYL HAWES,
DAVID B FREEMAN, DEBBIE & ALFRED MOELLER, DOROTHY BLOOMER, DUANE BUNCH,
DUSTY DERRICK, EASTERN OREGON MINING ASSOCIATION, EDITH DERRICK, EUGENE
FISHER, EVELYN J KEITH, F WILBUR SMITH, FAY L ROSS, FLOYD VAUGHAN, GARY
MARTIN, GORDON VANCLEAVE, GUY MICHAEL, HAROLD BAKER, IONE M WOODS, J L
HINDMAN, J T TOLL, JAMES SINKBEIL, JAN ALEXANDER, JEAN BUNCH, JERRY
FRANKE, JOE L & RUTH BARBER, KATHLEEN SULLIVAN, KATHRYN L VAUGHAN, KEN
ALEXANDER, LARRY L. SMITH, LARRY R GREEN, LAVERNE BUCHAN, LAWRENCE BUNCH,
LEE LOVERIN/LOVERIN RANCH, M K HINDMAN, MABEL SHAW, MARIAN L MARTIN, MARR
BENNETT, MICHELLE NEAL-PAYNE, MIKE HINDMAN, MIKE PAYNE, MIRIAM ASCHIM,
NANCY & KENNETH TAYLOR, NELSON C-C RANCHES INC, NORM CHRISTENSEN, PAT

1



SULLIVAN, PAUL BENNETT, R KENT, RHEA BUNCH, RICHARD CARTWRIGHT, RODD
BUNCH, ROGER DERRICK, SAM RAMOS, SHOLLENBERGER FARMS, SHOOK RANCH, SPEAR
C HINDMAN CORP, STANLEY FOLLETT, STEPHEN HINDMAN, STEVEN J VUYOVICH,
TERESA A ORR, TERRY BATES, THOMAS CLUGSTON, THOMAS R CLAYSTON, TRIMBLE
LAND CO, TRIMBLE RANCH INC, VAUGHAN FAMILY LAND&CATTLE CO, VERNON
SIMPSON, VIVIAN & WILLIAM ZIKMUND, WATER FOR LIFE, WATERWATCH OF OREGON,
WAYNE MORIN, WILBUR SMITH, WILLIAM SHUMWAY) .

The following supporting data was submitted by the applicant:

{a) The Fish and Wildlife Resources of the Powder Basin and Their
Water Requirements; August 1967.

{(b) Determining Minimum Flow Reguirements for Fish, ODFW Report
January 20, 1984,

{¢) Developing and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.

{(d) Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972.

{e) A letter dated April 5, 1996, gtating that the flows requested
in this application are the minimum amount necessary to
restore, protect and enhance populations and habitats of
native wildlife species at self-sustaining levels

In reviewing applications, the Department may consider any relevant
sources of information, including the following:

- comments by or consultation with another state agency

- any applicable basin program

- any applicable comprehensive plan or zoning ordinance

- the amount of water available

- the proposed rate of use

- pending senlior applications and existing water rights of record

- the Scenic Waterway requirements of ORS 390.835

- applicable statutes, administrative rules, and case law

- any comments received

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed.

An evaluation of the information received from the local government (s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The 1level of instream flow requested ig based on the methods of
determining instream flow needs that have been approved by administrative
rule of the agency submitting this application.

Findings of Fact
The Powder Basin Program allows the proposed use.

Senior water rights exist on this source or on downstream waters.

The socurce of water is not above a State Scenic Waterway.



The source of water is not withdrawn from appropriation by order of
the State Engineer or legislatively withdrawn by ORS 538,

The estimated average natural flow for the lower end of the requested
reach is as follows (in cubic feet per second):

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV
26 165 279 469 370 230 129 104 77.3 80.6 99.9

Conclusions of Law
Under the provisions of ORS 537.153, the Department must

presume that a proposed use will not impair or be
detrimental to the public interest if the proposed
use is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536.340 or
given a preference under ORS 536.310{(12}, if water
is available, if the proposed use will not injure
other water rights and if the proposed use complied
with rules of the Water Resources Commission.

The proposed use requested in this application is allowed in the
Powder Basin Plan.

No preference for this use is granted under the provisions of ORS
536.310(12).

The proposed use will not injure other watexr rights.

The proposed use complies with rules of the Water Resources
Commission.

The proposed use complies with the State Agency Agreement for land
use.

The proposed instream flows do not fully appropriate this source of
water year round. Water is available for additional storage.

Water is not available for the proposed use at the amount reguested
year round because the unappropriated water available is less than
the amounts requested during some months,

For these reasons, the presumption set forth in ORS 537.153, as
discussed above, has not been established. The application
therefore has been processed without the statutory presumpticn.

"When instream water rights are set at levels which exceed current
unappropriated water available the water right not only protects
remaining supplies from future appropriation but establishes a management
objective for achieving the amounts of instream flows necessary to
support the identified public uses." OAR 690-77-015(2}.

"The amount of appropriation for out-of-stream purposes shall not be a
factor in determining the amount of an instream water right.®" "The
amount allowed during any time period for the water right shall not
exceed the estimated average natural flow ..." ({excerpted from OAR 690-
77-015 (3) and (4}).

DEC
109



Because the proposed use exceeds the available watexr, it can not be
presumed to be in the public interest. However, under the direction of
OAR 6390-77-015 {2} (3) and(4), the proposed use is in the public interest
up to the limits of the estimated average natural flow.

Oregon law allows certain uses of water to take precedence over other
uses in c¢ertain circumstances. When proposed uses of water are
insufficient for all who desire to use them, preference shall be given
to human consumption purposes over all other uses and for livestock
consumption over any other use (excerpted from ORS 536,310 (12))

The Department therefore concludes that

. the proposed use, as limited in the draft certificate, will
not result in injury to other water rights,
. the proposed use, as limited in the draft certificate, will

not impair or be detrimental to the public interest as
provided in ORS 537.170.

. the proposed use, as limited in the draft certificate, shall:
for purposes of water distribution, this instream right shall
not have priority over human or livestock consumption.

. the flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach.
. the stream flows listed below represent the minimum flows

necegsary to support the public use.

JAN FEB MAR APR MAY JUN JUL AUG - SEP ocT NOV DEC
ist¥ 25.0 25.0 50.0 50.0 50.0 50.0 25,0 25.0 25.¢ 25.0 25.0 25.0
2nd¥ 25.0 40.0 50.0 50.0 50.0 40.0 25.0 25.0 25.0 25.0 25,0 25,0

Recommendation

The Department recommends that the attached draft certificate be
issued with conditions.

DATED /’JRSGUS/ 2 '7/\/9 9%

\M/ Iy ¥ 1‘“ (! /‘
Steven ?/’ Iégate
Adminis tor

Water Rf@hts and Adjudications Division

Protest Rights

Under the provisions of ORS 537.153(6) or 537.621(7), you have
the right to submit a protest against this proposed final order.
Your protest must be in writing, and must include the following:
¢ Your name, address, and telephone number;

* A description of your interest in the proposed final order,
and, if you claim to represent the public interest, a
precise statement of the public interest represented;

* A detalled description of how the action proposed in this
proposed final order would impair or be detrimental to your
interest;

* A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error or



deficiency;
e Any citation of legal authority to support your protest, if
known; and
e If you are not the applicant, the 3200 protest fee required

by ORS 536.050.
¢ Proof of service of the protest upon the applicant.

Your protest must be received in the Water Resocurces Department
no later than October 11, 1996.

After the protest period has ended, the Director will either

issue a final order or schedule a contested case hearing. The

contested case hearing will be scheduled only if a protest has

been submitted and if

¢« upon review of the issues the director finds that there are
significant disputes related to the proposed use of water,
or

*+ the applicant requests a contested case hearing within 30
days after the close of the protest period.



DRAFT
STATE OF OREGON

CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
STATE OF OREGON

WATER RESOURCES DEPARTMENT
SALEM, OREGON 97310

The gpecific limits for the use are listed below along with conditions of use.

Source: BURNT R tributary to SNAKE R
County: BAKER
Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE
JUVENILE REARING OF RAINBOW TROUT
To be maintained in:
BURNT RIVER FROM USGS GAGE 13274200 AT RIVER MILE 41.5 {NWNW,
SECTION 10, TOWNSHIP 12S, RANGE 41E WM); TO BROWNLEE RESERVOIR
POOL AT RIVER MILE +1.0 (SWl1/4, SECTION 8, TOWNSHIP 14S, RANGE
45E WM)
The right is established under Oregon Revised Statutes 537,341,
The date of priority is 1/29/92.
The following conditions apply to the use of water under this
certificate:

1. The right is limited to not more than the amounts, in cubic
feet per second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
25.0 25.0 50.0 50.0 50.0 50.0 25,8 25,0 25.0 25,0 25,0 25.0
25.0 40.0 50.0 50.0 5K0.0 40.0 25.0 25,0 25.0 25.0 25.0 25.0

1stH
2ndy

2. The water right holder shall measure and report the in-stream
flow along the reach of the stream or river described in the
certificate as may be required by the gtandards for in-stream
water right reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall
not have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is
not in addition to other instream flows created by a prior
water right or designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach.

AND



Witness the signature of the Water Resources Director affixed this 1st
day of , 19

Water Resources Director

Recorded in State Record of Water Right Certificate number

1872168



RECEIVED

FEB 1 9 1995
NATER RESUURCES DEPT,
SALEM, OREGON

Burnt River Irrigation District
HCR 86 Box 151

Hereford, Or 97837
(503) 446-3313

January 23, 1995

To:  Water Resouices Department
158 12th Street NLE.
Salem, Or 97310-0210
(Atin: Michael J. Mattick)

Subject: Objection to ODF&W Instream Water Right Application Technical Review
Reference Application File Numbers IS 72168 and IS 72169

Burnt River Irrigation District hereby objects to the above listed technical reviews on the
following basis:

(1) We object to the in-stream filing on any stream that is already classed as "over
appropriated”. The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Any water over the authorized rate
must be left in the stream under existing law.

(2) The data presented is not accurate, Historical records available in the Bumnt River
Irrigation District show that live-stream flows in the main stem of the Burnt River are well
below those presented in the applications. The methodology used by the State to
determine the average annual flow is not the most reasonable method for looking at
applications like this in this drainage basin. Measurements taken at the gaging stations are
primarily water released from Unity Reservoir. Averages of the flow in the Bumt River are
misleading and deceiving, The highs during major run-off are very high, while the lows,
which are the normal condition, go all the way down to no natural flow.

(3) The amount of water requested. At a public meeting in Baker City on Decomber 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing authorized diversion. We believe that existing and pending
authorized diversions should be taken into account.

(4) Statement: ""The source of water is not withdrawn from appropriation.” Believe
the Bunt River is over-appropriated.

(5) ODF&W has not demonstrated, or cven made a logical case for having an instream
fishery flow in months where historically the stream would not support such a fishery.



RECFIVED
FEB 1 ¢ 1995

NATER RESUUKC
ES DEPT
SALEM, OREGOpN “h

(6) We believe that all applications should follow the same procedures and rules as to
filing fees and waiting periods before certificates are issued.

Sincergly;

/ez'ry Franke, Manager



Burnt River Irrigation District

necEIVED HCR 86 Box 151
PRI Hereford, Or 97837

JAN 23 1995 (503) 446-3313
W | EF RESOURCES DEPT. January 23, 1995

SALEM, OREGON

To:  Water Resources Depariment
158 12th Street N.E.
Salem, Or 97310-0210
(Atin: Michael J. Mattick)

Subject: Objection to ODF&W Instream Water Right Application Technical Review
Reference Application File Numbers IS 72168 and IS 72169

Burnt River Irrigation District hereby objects to the above listed technical reviews on the
following basis:

(1) We object to the in-stream filing on any stream that is already classed as "over
appropriated". The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited fo a specific duty and rate. Any water over the authorized rate
must be left in the stream under existing law.

(2) The data presented is not accurate. Historical records available in the Burnt River
Irrigation District show that live-stream flows in the main stem of the Burnt River are well
below those presented in the applications. The methodology used by the State to
determine the average annual flow is not the most reasonable method for looking at
applications like this in this drainage basin. Measurements taken at the gaging stations are
primarily water released from Unity Reservoir. Averages of the flow in the Bumnt River
are misleading and deceiving. The highs during major run-oft are very high, while the
lows. which are the normal condition, go all the way down to no natural flow.

(3) The amount of water requested. At a public meeting in Baker City on December 8,
1994, a member of WRD stall told the assembly that these amounts of water were derived
without regard to existing authorized diversion. We believe that existing and pending
authorized diversions should be taken into account.

(4) Statement: "The source of water is not withdrawn from appropriation." Believe
the Burnt River is over-appropriated.

(5) ODF&W has not demonstrated, or even made a logical case for having an instream
fishery flow in months where historically the stream would not support such a fishery.



(6) We believe that all applications should follow the same procedures and rules as to
filing fees and waiting periods before certificates are issued.

Sincerely;

(signed)
Jerry Franke, Manager

RECEIVED

i Ve e

JAN 23 1995

WA I ER RESOURCES DEPT.
SALEM, OREGON
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RECEIVED
FEB 1 ¢ 1995
Burnt River Trrigation Distri"e? REsuurces epr,

SALEM
HCR 86 Box 151 + Biean

Hereford, Or 97837
(503) 446-3313

January 18, 1995

To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
(Attn: Michael J. Mattick)

Subject: Objection to ODF&W Instream Water Right Application Technical Review
Reference Application File Numbers IS 72160, Is 72161, and IS 72178.

Burnt River Irrigation District(BRID) hereby objects to the following portions of the
technical reviews for the reasons indicated:

1. We object to the in-stream filing on any strecam that is already classed as "over
appropriated". The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Any water over the authorized rate
must be left in the stream under existing law.

2. The amount of water requested. At a public meeting in Baker City on December 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing or pending authorized diversions. We believe the existing and
pending authorized diversions should be taken into account. We further believe all
applications should be processed in the order received,

3. The supporting data submitted by the applicant. Believe this data to be out-dated
and un-reliable. The watershed changes over the years. Fires and forest management
practices have had a significant impact on the way water goes out. With good ground-
cover and root systems, the ground will retain the water longer and allow it to go out
gradually. Fires and forest management practices have changed this. Water now goes out
all at once in the spring melt, and late summer flows are adversely impacted.

4. Statement: "The source of water is not withdrawn from appropriation." On or
about March 25, 1936 the Burnt River Irrigation District (BRID) adopted a resolution
declaring Burnt River tributaries within the boundaries of BRID above Unity Reservoir to
be over-appropriated, and petitioned Charles E. Stricklin, State Engineer, to deny further
permits to appropriate water.



RECEIVED

FEB 10 1995

NATER RESUURCES DEPT,
SALEM, OREGON

5. We believe that all applications should follow the same procedures and rules as to filing
fees and waiting periods before certificates are issued.

Sincerely;

“Jerr§y Franke, Manager
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Michael J. Mattick FEB - 61995
Water Rights Specialist WA LR ReSuuditues UEPT.
Oregon Water Resources Department SALEM, OREGON

State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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FEB - 5 1995

WAl L KeSuunoes UEPT.

SALEM, OREGON
7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.
8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Slgnatureg422522”;/{9;4;244?1«q3 A/Cizjr‘q
Name-f)/’b%’)” C_Lhwomrw Coref? ¢
pate:_/ Z?//?’f—,"

nddress: f) SBp.0 L0y

DURKEE, OR. V71705
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WAL i neiiions wEPT.
SALEM, OREGON

Michael J. Mattick

Water Rights Specialist

Oregon Watexr Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Orxegon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applicaticns 18 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
tollowing reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation. )

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The
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SELEM, OREGON

data system will then become biased in favor of the
State,

A

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource manhagenent.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be reijected.

Sincerely,

I

Signature,)zziﬁfégﬁm@.-Q%zux>ﬂ44u’
Name: [al/erne JFuchan
Date: ;ja N2 & /974

Address: /[ | . K VYe ka//é}’

Hunrtinglen, Or. 77727




1995
Michael J. Mattick
Water Rights Specialist S
Oregon Water Resources Department L
State of Oregon
Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.,

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signaturelgh4¢of/§zw¢¢a1¢,
Name: 94/ Hanzi S
Date: // /5 &
address: 0w (o sk [333
MeeSoed, (@l@e?mu 77937
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FREEMAN ANGUS RANCH INC.
HC 87 BOX 1045 + BAKER CITY, OR 97814 e T,
(503) 523-6881 RS -

Oregon Water Resources Department L
158 12TH ST NE ’
Salem, Oregon 97310

January 31, 1995

Attn! Michael J. Mattick
Reference Files: 1572160 - 1872161 - 1572168 - 1872169 -~ 1872178
1572185 - 1572186 - 1§72190 - 1S72191 - 1872192 - 1572193

Dear Sir

I object to the above s0 called "instream” applications that

have been fTiled upon by our ODF&W. As vou Kknow these streams
have already beenh filed on by previcus colder water rights so

called ""out-of stream'" rights. There isn't any water left to
give them.

As vou well kKnow the above filings are simply a legal hassle to
steal water for the ODF&W for dubious purposes,

Here 1e a prime example of the State of Oregon workKing
hand-in-hand with different departments of the state to steal
water in the name of a new type of water called "“instream'.
Shame on vyou folks! Why would the ODF&W file on nonexistent
water and why would you people grant it? Again shame on you!

We the people are getting tired of paying for all sides of silly
proceedings including this very questionable issue.

Check the history of Burnt River and Powder River and the North
Powder River. They went dry in the summertime shortly after
spring runoff. There was NO "INSTREAM'". The farmers and
ranchers built reserveoirs: Phillips, Unity, Thief Valley to
name a few for irrigation. NMow we have some year around water,
Shame on your department., Quit foocling with us. We are not
helpless you Know. We are landowner citizens, This is a
vicious joke when viewed in 1its entirety. IFf the ODFA&W needs
some water why sneak around? “Instream vs., out-of-stream"

give us a break! Fish in the Burnt River hat Fish in the
Powder River ha! Neot until after the reservoirs were built.
Check your records, Talk to the people!

cordial

vl

,j1£%i~1a£é}

Upsedt but stil
P r -

L//éé Lynn Lundquist
Greg Walden



Michael J. Mattick FEB ~ 2 1995
Water Rights Specialist ' o
Oregon Water Resources Department NATERR
State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rlghts It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



FEB ~ 3 1995
NATER RESuUUKLES DEF]
SALEM, OREGON
7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature

Nane: A nseu pﬂ
Date: / =R -5
Address: 2P, Box 7¢
5rf'¢:!?%ﬂw17 On, 778L8
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January 25, 1995 FER - 21995

WATER Keswuriees 22T,

Michael J. Mattick SALEM, OREGON

Water Rights Specialist
158 12th Street NE
Salem, OR 97310-0210

Dear Mr. Mattick,

As chairman of the Burnt River School District Board of
Directors I am deeply concerned about the instream water
rights applications submitted by the Oregon Department of
Fish and Wildlife for the Burnt River. These applications,
IS 72160, IS 72161, IS 72168, IS 72169 and IS 72178, if
approved, will cause umd@o hardship on the landowners in the
district. Without water for irrigation, property values
will decrease, causing the tax base to drop. Our district
patrons are paying a very high tax now and the loss of crops
will add to their burden.

Although I am unable to address the technical report
submitted by ODFW at this time I thank you for considering

the adverse affect on the public interest these applications
will cause our school.

Sincerely,

ot~ 7 2l

Kent Nelson, Chairman
Burnt River School District Board of Directors



: RECEIVER

Michael J. Mattick

Water Rights Specialist FEB - 21995
Oregon Water Resources Department WATER ReSourubs UEPT.
State of Oregon SALEM, OREGON

Commerce Building
158 12th Sireet NE
Salem, Oregon 97310-0210

Dear Mr, Mattick:
Subject: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, I wish to formaily object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently “over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and togged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present  Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
[. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Wheo absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs wilt fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities. )

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: .
Name: _ e K £eyriik
Date: [/ ~29G-9S
Address: A Box 4
Unity Qv 2788Y

cc: Lundquist



RECEIVED

Michael J. Mattick FEB - 21995
Water Rights Speciafist WA ER RESUURCES DEPT,
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, 1S 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, I wish to formally object to the appiications by
the Oregon Department of Fish and Wildlife,

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and hiological communities.

2 In 1936, Burnt River Trrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan The
Powder Basin Plan is out dated. ‘

4. Instream applications are not compatible with local government comprehensive
.and Use Plan.

5 Allinstream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over,
an estimated 8 000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logued.  Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are ohjections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W (0 access

that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when

approximately 18,000 acres within the headwaters have drastically changed, is not sound
management,

The following are objections to the Proposed Certificate Conditions:
[. T again question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a tong term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a Jandowner, irrigator and taxpayer I object to these
addition known and unknown costs.QFufwa

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



. 3. On low water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is apposing the construction of these reservoirs. These applications will alﬂo
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name:
Date:
Address;

cc: Lundquist
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Michael I. Mattick e 7%

Water Rights Specialist ' FEB - 21995
Oregon Water Resources Departiment WAI LK feSuuiiord UEPT.
State of Oregon SALEM, OREGON
Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169

As a water right holder under Oregon law, I wish to formally obiect to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
[.and Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged: and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present  Also, a major influencing factor has been the drought.

if the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights,

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All fands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management,

The following are objections to the Proposed Certificate Conditions:
t. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be barn by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

[ also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. On low water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODFE&W is opposing the construction of these reservoirs. These applications will a[qo
eliminate future water storage opportunities,

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

LY

Signature: g%g&( W
Name: £/ ;TA[IE R PICK
Date: /) )2 ] G S

Address: 725\’ 73

L(?’I:T/I/ OAQ’:
G795

cc: Lundquist
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FEB - 21995

Michael J. Mattick WATEK icovuitues uEPT.
Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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WATER neSoUioes uEPT
. o o SALEM, OREGON
7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource

management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature L%vuﬂi¢w'jfacﬁy
Name: Andvew Recey
Date: (,)con 45-/9 55

Address: fC R £ PBex 47
HeveFocd OR. 9b53%
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RECEIVED

Michael J. Mattick FEB - 21935
Water Rights Specialist ' WATER RESUURGES UEPT.
Oregon Water Resources Department SALEM, OREGON
State of Qregon

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and hiological communities.

2. In 1936, Burnt River Trrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further,

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
[.and Ulse Plan.

5. All instream fifings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over,
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present  Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights,

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservaoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years
To base Minimmum Stream flow recommendations on 1965 and 1966 studies, when

approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
1. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. Tt would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative

. Futlire - :
costs will falf on the taxpayers. As m‘l‘andbwner, irrigator and taxpayer [ object to these
addition known and unknown costs.

[ also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is apposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities, i

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name:
Date:
Address:

cc: Lundquist
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Michael J. Mattick FEB - 21995
Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

WATER rcou LVlGES wEM].
SALEM, OREGON

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4., The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely

H

Signature 7 .., < i_%zdmw;y

Name: w, /oyt . Shoped ey

Date: » & Joveny V5

Address: fp B ox 4 4
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Michael J. Mattick i i &

Water Rights Specialist o
Oregon Water Resources Department FEB - 2 1935
State of Oregon e ) e
Commerce Building NAVER PES
158 12th Street NE VA
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally

object to the Technical Review Report for the instream flow

applications IS 72168 and IS 72169 by the Oregon Department of

Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon

Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

.t/ clj@u’/ /:‘,@%Lja/(@i(’,é% WJ : _,7_’:;{,(,& »é/(/_éf/l@é_/ ctnA é«:(ic,g,ﬁ,,é
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Sincerely,

,z24“7<x4>iéiu4vtj%\xw:z<xmg 4

Signaturegjkbtﬁtﬁiﬂ;/ éf1 c%?%%bhg
Name : Bustisn & - Zg“//_‘s// L/ )ohf A "7)/2?4, ZAc,

Date:caf. 28, /1995

Address: A0, Box 577
13/76327{71@/’1.[) ()/6 ?752/?
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commexce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
curselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
foliowing reasons:

1. The data presented is not accurate and bhetter
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to¢ determine
the average annual flow is not the most reasonable
method £for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right

where historic records show that in many years

there is no fliow.

4, The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The

721 LS
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data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public¢ understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature

Name: Icnhara

an
e £

Date: Jan 528{."?‘?5
Address: [0 Pax F2¢
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Michael J. Mattick FEB - »
Water Rights Specialist %135

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

WATER Roduurokys UE
LE PT.
SALEM, OREGON

Dear Mr. Mattick:
Subiect: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated" and it does not make sense to compound the

problem further.

3 Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
[Land Use Plan.

S. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid?



The following are objections to the Report Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigafors
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on [965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are obiections to the Proposed Certificate Conditions:
1. I again question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same Jevel and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.
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3. Onlow water years ditches that reach into the upland sagebrush ground would

not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate fiture water storage opportunities. )

4. A condition not listed: Multipurpose facilities have prionty over instream
flows.

Based on these objections, T request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature:
Name:
Date: /— 2%-GAH
Address: 0. rox H
ML%J Or. q755

ek

cc: Lundquist
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Michael J. Mattick FEB - 21995
Water Rights Specialist Sl
Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

WAIcr hoouuituled u‘C._PT
SALEM, OREGON

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased

in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management,

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further,

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature —e
Name: hdﬂﬂﬂwfq?EEMnuégrw
Date: i|27(¢>”"

Address:\m{_'?()- @;}( 1S

\ALJb{Z; 2y
l 788y
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Mr. Michael J. Mattick e it ik
Water Rights Specialist ST AL
Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210 '

Dear Mr. Mattick;

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.



8. The basin is currently "over-appropriated” and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature / é@éf/ B Moo /

Name: > QC,M i fzc‘/

pate: [~ F~ 5

Address oy 256 - Durkee Ore
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Michael J. Mattick FEB - 21995 :
Water Rights Specialist WATER keSuURrois ubPT,
Oregon Water Resources Department SALEM, OREGON

State of Oregon

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: 1S 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from {ributarics within the
boundanes of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated” and it does not make sense to compound the
problem further.

3 Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years, Significant events have
accurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present  Also, a major influencing factor has been the drought

if the estimated natural flow data is not current, how can the requested average be
valid?



The following are ebjections to the Repart Conclusions:

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights,

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has heen granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when

approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
I. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. I1{ would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a;Yaﬁ?fowner, irrigator and taxpayer [ object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

- Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: & X A@J(
Name: T/\’Jy‘“ﬁl E 'rf{‘r.ﬂcé'

Date: 1 /2L 795
Address: D\ Py 4 /) Ay
R Grgey "

cc: Lundquist
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Cregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications IS 72169 by the Oregon
Department of Fish and Wildlife. These applicatiocns will
pose seriocus harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as

our irrigation district, that more truly reflect

the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications 1like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows,

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting cof an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so0 many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State.

7. Granting an application such as this without
full public undexrstanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature

Name: P iv AT Lﬁvv/éj
pr y
Date: /!/20!/4')—‘
Address: fff:pCZ:;uf Z;{ (e,
¢ 7907
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Mr. Steve Applegate 30-Jun-95 FEB - 21995
Oregon Water Resources Dept. WATER KeSuURobs DEPT
Commerce Building SAL E M, OREGON
158 12th St. NE

Salem OR 97310-0210

Re: ODFW 1S72168 and 1S72169

Dear Mr. Applegate;

As a Cattleman in the Burnt River Valley, I am compelled to formally object not only to
the questionable data compilation for the Technical Review Report for the above mentioned
instream flow applications by the ODF&W but to the entire concept of the ODF&W filing for
water rights for any reason in a stream with no androgynous fish (prior to the Unity Dam
completion, the stream would “go dry” during some summers), and controlled exclusively for
agricultural purposes for the last five decades.

Even though Rep. Norris’ office has kindly and expeditiously reviewed this matter for us,
and advises that under ORS 537,334 -537.360, water rights which pre date the In-stream claims
have precedence.....I remain deeply skeptical. Laws can be changed, particularly with respect to
real or alleged “endangered species”, upon which all rational thinking, honesty, and integrity seem
to go “out the window”.

I feel this In Stream application is merely a harbinger of bad things to come and therefor
should be strongly refused. The Bumt River/Unity Dam is the sole reason for the agricultural
success in Unity, Hereford, Bridgeport, and Durkee Valleys. It has resulted in long term, stable
(tax paying), agricultural operations for many families (including my own) in some cases for
generations.

It’s not as if the ranchers have been insensitive to game management. In fact, the Elk and
Deer populations in these valleys are larger than ever, they commonly graze in the irrigated
Alfalfa fields- there is even White Tail deer showing up in Durkee. The pheasants are on the
increase along the fence lines between the irrigated fields and the Chukkers and Antelope are
recovering from the severe winter a few years ago. Bald and Golden eagles are common along the
stream, especially during calving season, they like to eat the cattle after-birth. There wouldn’t be as
many cattle if it weren’t for the reliable operation of the irrigation district. There are a variety of
hawks as well, including Red Tailed and Harris Hawks. Many Hawks routinely follow the swather
during haying to hunt field rodents...the haying activities are a direct result of irrigation.
Canadian Geese and several species of ducks now reside permanently along the water courses
because the river now flows year-round .... due to the Unity Dam, If the ODF&W wishes to
have input into the operation of the irrigation district they should ask first, just like anyone else
who wishes to hunt or otherwise enter upon private property.

The Ranchers have, to no small degree, aided in the health and well being of these species
from placing salt, maintaining springs, and fighting wildfires through feeding deer, Elk, and
Antelope in the winter or discouraging trespassing and poaching. Some ranchers, my Brother for
example, have even built nesting boxes for geese.

Please reject this ODFW request.

VT

CC: Rep. Ray Baum 6 Aﬂ?
Rep. Lynn Lundquist f iUZL/ p
Rep. Chuck Norris e ¢/ (D 245

G Ve L"-jl)/ O
G 71850



MIELENY LB
FEB 0 11995

WATER RESOURCES DEP
SALEM, OREGON

WATER FOR LIFE'S OBJECTION TO TECHNICAL REVIEW: APPLICATION # 72168
Submitted to the Oregon Water Resources Department, January 18, 1995

Water for Life hereby submits the following objection to Application # 72168, an instream water right
application filed by the Oregon Department of Fish & Wildlife (‘ODFW”). Water for Life asserts that the technical
review by the Water Resources Department (“WRD’ or “Department”) is defective and there are elements of the
water right as approved that may impair or be detrimental to the public interest, based on the facts and issues set
forth below. The applicant has requested flows that exceed the level of flow necessary to support the uses
applied for (ORS 537.336 and OAR 690-77-015 (9)). For the reasons set out herein, the application should be
rejected or returned to the applicant for the curing of defects.

A. WRD FAILED TO ANALYZE FLOW NEEDS

The flow levels approved by the technical review are not based on any analysis of the need for the flows
requested. ORS 537.336 sets out the statutory standard which the Department is supposed to follow when
determining instream water rights; the “quantity of water necessary to support those public uses.” Water for Life
asserts this standard means the minimum quantity necessary to support the public use. The technical review does
not address the quantity of water or flow levels necessary to support the uses applied for. A review of the WRD file
shows that no such analysis has occurred. The only review undertaken by the WRD was a check to see if the
requested flows are less than the average estimate natural flow ("EANF”; OAR 690-77-015 (4)). At the very least,
the flows approved should not exceed the lesser of EANF or the minimum flow recommended in the Basin
Investigations.

B. NO SUPPORTING DATA SUBMITTED FOR REQUESTED FLOW LEVELS

An integral part of the technical review by the WRD is the analysis of the application and supporting data
(see OAR 690-77-026 (1)(a)). OAR 690-77-015 also requires an application to include at a minimum “a description
of the technical data and methods used to determine the requested amount;” (emphasis added).

No analysis of supporting data, or the lack thereof, appears in the WRD file for the application. The
technical review is defective in that the WRD did not evaluate “whether the level of instream flow requested is
based on the methods for determination of instream flow needs as directed by statute and approved by the
administrative rules of the applicant agency.” (OAR 690-77-026 (1)(h)).

ODFW does not have specific files for their instream water right applications. The original data supporting
the Basin Investigation has apparently been lost or destroyed. Such information is essential to understand and
evaluate the requested flows and assess their accuracy. No supporting data or “technical data” was submitted by
the applicant as required by OAR 690-77-020 (4). Since no technical data was included with ODFW's application,
the application should be returned to the applicant for curing of defects or resubmittal (OAR 690-77-021 and 022).

C. OREGON METHOD |S INHERENTLY FLAWED - WRD SHOULD REJECT APPLICATION

The methodology used for this application, the “Oregon Method”, is inherently flawed in that it is based on
a methodology that has been superseded and is not reliable, and is based on outdated or insufficient information
(note testimony of Albert H. Mirati, Jr. on the Oregon Method at the Water Resources Commission, December 6,
1990 meeting).

The Oregon Method was further critiqued in [nstream Flow Methodologies, EA Engineering, Science and
Technology, Inc. (1986), a publication referenced ODFW's own publication also entitled Instream Flow
Methodologies, Louis C. Fredd, Oregon Department of Fish and Wildlife (1989). In that critique at page 10-71, the

authors stated:



“The principal limitation is the arbitrariness of the tlow criteria. There is no way of knowing if they
are necessary or sufficient. The binary velocity and depth criteria are also arbitrary and can result in
misleading conclusions. It [Oregon Method] is one of the earliest developments of the concept of
depth, velocity, and especially substrate size and dissolved oxygen, but has now been
superseded.”

The determinations made for the Oregon Method are not reliable and should therefore be rejected by the
WRD or the Commission as the final authority in determining the fevel of instream flows necessary to protect the
public use (ORS 537.343).

D. OREGON METHOD WAS NOT FOLLOWED TO OBTAIN FLOW LEVELS REQUESTED

One of the requirements of the Department's technical review is contained in OAR 690-77-026 (1)(h):
“Evaluating whether the level of instream flow requested is based on the methods for determination of instream
flow needs as directed by statute and approved by the administrative rules of the applicant agency.” This
requirement does not mean the Department can simply accept ODFW's assertion that the “Oregon Method” is the
basis for the requested flows. The Department must actively review the application to see if the Oregon Method
and ODFW's instream rules are being followed. Where applicable, ODFW must also submit supporting data to
show that the standards and criteria contained in their rules have been followed.

The actual measurements used by ODFW to set requested flow levels are totally inadequate to validate
those amounts; these measurements were made by ODFW's predecessor, the Oregon State Game Commission,
as shown in the Appendices to the Basin Investigations. Actual measurements of streamflow were not made at
times when key e stages occurred and, in fact, the severe limitations of the data available show that they are
inadequate to validate the requested flows: “Actual measurement of streamflow made at or near recommended
instream flow requirements and made at times when key Iife stages occur are important to validate the
methodology use, and to validate that the recommended instream flow requirements provide desirable habitat
conditions.” Instream Flow Methodologies, Louis C. Fredd, Qregon Department of Fish and Wildlife (1989), p. 12.

E. “EANF" CALCULATIONS ARE DEFECTIVE OR INCOMPLETE

There are no calculations or information in the WRD file to show what ratios or models were used or how
adjustments were made to determine the 50% exceedance flows, and there is also no information in the technical
review to show the type of statistics used {see “Methods for Determining Streamflows and Water Availability in
Oregon”, Robison, p. 22 and 23.) The EANF calculations are defective, resulting in high EANF levels and thus
allowing excessive recommended flows by the WRD. The model used to calculate EANF should be reviewed and
revised to properly set EANF figures.

F. FISH SPECIES MAY NOT BE PRESENT IN STREAM

The application is defective in that the purpose listed in the application (to provide required stream flows
for several different types of fish species) listed fish species that may not be present in the stream. Insufficient
information was submitted with the application to determine if the fish species listed in the application are actually
present in the stream reach applied for. No supporling data was submitted to show the presence of the listed
species as required by ODFW's rules (OAR 635-400-015 (8)(a}).

G. ‘REPORT CONCLUSIONS” CONTAIN BOILERPLATE LANGUAGE

The “Repoit Conclusions” of the technical review contain boilerplate language apparently agreed upon by
the Department and ODFW, some of which is not applicable to this application. There is no information in the
application file to indicate the "conclusions” were actually reached as part of the technical review.



H. "REACH" REQUESTED IS TOO EXTENSIVE

A significant defect in the application and supporting data that the Department failed to consider concerns
the reach of the stream allowed under this instream water right. The flow rates allowed would be applicable to the
entire reach requested. This reach is far too long for the flow rates allowed, especially in light of the incoming
tributaries between the mouth and the upstream end of the reach (see basin maps). The instream right "shall be
approved only if the amount, timing and location serve a public use or uses." OAR 690-77-015 (9).

OAR 690-77-015 (6) states that instream rights "shall, insofar as practical, be defined by reaches of the
river rather than points on the river."; OAR 690-77-202 (4)(d) requires that the application shall include the stream
"reach delineated by river mile." It is neither practical nor reasonable to approve the same flow rates for the entire
reach given the length of the reach applied for, the water available in the stream and the additional tributaries that
flow into the stream within the reach.

The stream reach is also excessive according to ODFW's own instream rules. OAR 635-400-015 (11)
details the requirements for a specific stream reach. A stream reach is limited to a point where "Streamflow
diminishes by at least 30%" (OAR 635-400-015 (11)(B)). OAR 635-400-015 (11)(C) also appears to have been
violated since the "stream order" (OAR 635-400-010 (19)) changes within the reach requested due to the
incoming tributaries.

The flow requests by ODFW are based on the old Basin Investigations. The Basin Investigations lists the
location of the recommended flows in the appendix listing the recommended flows. It is clear that the flow
recommendations in the Basin Investigation did not extend upstream and the facts cited above further prove that
the reach approved should be limited significantly.

. ODEW'S GAGE RULE NOT FOLLOWED

The application fails to abide by another rule applicable to ODFW's instream applications, OAR 635-400-
015 (10)(a). This rule requires ODFW to compare hydrological estimates or gaging data to the amount of water
they request for instream flows ("instream flow requirements”). A specific evaluation is set out in subsection
(10)(b) regarding appropriate levels for any given time period in relation to the naturally occurring stream flows.
ODFW never performed this evaluation for the application.

NCLUSI

This objection is filed in accordance with OAR 690-77-028. The issues raised should be considered as
part of a contested case hearing. The WRD technical review is inadequate and defective and has failed to follow
applicable rules. A thorough review of the application is necessary to determine the flow levels necessary to
support the public uses applied for.

For the reasons set forth above, the objector asserts the application is defective and should be returned
to the applicants. The flow levels requested are excessive and not necessary to support the public uses
proposed. Flow levels set at the rates proposed interfere with future maximum economic development.
Excessive flow rates for instream water rights represent a wasteful and unreasonable use of the water involved
(ORS 537.170). The flow rates approved should be set the minimum quantity necessary to support the public use
applied for.

Todd Heidgerken
Executive Director of Water for Life
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Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department
State of Oregon
Commerce Building
158 12th Strect NE

Salem, Oregon 973100210
Dear Mr. Mattick:
Subject: 1S 72160, IS 72161, IS 72178, IS 72185, IS 72186, 1572168, IS 72169.

As a water right holder under Oregon law, I wish to formally object to that applications by the
Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with technology
presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits from tributaries within the boundaries of the Burmnt River
Irrigation District above Unity Reservoir for appropriation. All free flowing water is currently
"over appropriated” and it does not make sense to compound the problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The Powder
Basin Plan is outdated.

4. Instream applications are not compatible with local government comprehensive Land
Use Plan.

5. All instream filings on streams already classified "over appropriated" should be
denied. Interviews with long lime area residents have pointed out that the water goes off the
watershed at a different rate than it did in previous years. Significant events have occurred in
the headwaters that have major impacts on the holding capacity and discharge patterns of the
watershed. An estimated 10,000 acres have heen burned over. An estimated 8,000 acres have
been logged over. An estimated 500- 700 acres have been burned and logged. Fire activity
occurred in 1979 - Stevens Creek Fire and 1988- Monument Rock Fire, Documented logging
activities have occurred since 1979 to present. Also, a major influencing factor has been the
drought.

If the estimated natural flow data is not current, how can the requested average be valid?
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The following are objections to the Report Conclusions: : NATER RESUURGLES Ef
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1. Data used to set flow levels is outdated. The impact of this application could
devastate the economy of the Burnt River Valley. The instream water rights would stop any
further development of lands, business, or industry in the Valley. It could also have a long term
negative effect on current water rights. In 1994, irrigators using water from the South Fork
Burnt River were allowed only 16% of their sllocated water. Any further reductions would
make it unfeasible to operate the businesses that depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events (fire,
logging, and drought) have changed the watershed ecology. ODF&W currently stalk Rainbow
Trout fingerlings in the So. Fork of the Bumt River. All lands below Unity Reservoir are
privately owned. Land owners to my knowledge did not grant ODF&W access to their land.
Therefore, there was no legal way that ODF&W could have obtained accurate or current
information for these applications.

3. The scasonal strcam discharge pattcrns have changed over the past 30 yecars. To basc
Minimum Stream flow recommendations on 1965 and 1966 studies, when approximately 18,000
acres within the headwaters have drastically changed, is not sound management.

The following are objections to the Proposed Certificate Conditions:
1. Again I question the data and methodology used.

2. Who is required to measure the instream flow; who will pay for it? Where does CFS
get measured, at the beginning of the reach or at the end? Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could devastate our current water
rights, by superseding our water rights in the future. It would place the Local ODF&W ina
position that will lead to conflicts over water usage. The local ODF&W could have to measure,
state ODF&W would have to monitor.

The daia system will become biased in favor of the State. A private individual could not
produce and present data at the same level and in the same delail as the State. The
administrative costs will fall to the taxpayers. The burden of the cost of implementing the
instream water rights will be born by the landowners and irrigators, As a landowner, irrigator,
and a taxpayer I object to these additional known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water rights as
do other applicants.

3. On low water years ditches that reach into the upland sagebrush ground would not
have enough water to provide for livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife and domestic animals. The proposed Ricco and
Hardman Dams could possibly provide needed water but ODF&W is opposing the construction
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of these reservoirs. These applications will also eliminate future water storage opportdnfids, OREGON

4, A condition not listed: Multipurpose facilities have priority over instream flows.

Based on these objections, I request denial of ODF&W's applications: IS 72160, IS 72161, IS

72178, IS 72185, IS 72186, IS72168, IS 72169,
/ /' )
Siglmnue:%;u/ é ( /C At

Name: Zeeeya 4. 28
Date: January 29, 1995
Address; 4409 Frieda Ave.
Klamath Falls, Oregon 979603

cc: Lundquist
cc: Waldern
cc: Norris
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January 30, 1995 P, 0. BOX 906

BAKER. OREGON 97814

Dear Mr. Mattick,

The Burnt River Soil and Water Conservation District:is
objecting to the Technical Review Report for 1nstream flow
applications IS 72160, IS 72161, IS 72178, IS 72168, IS

72169, IS 72185, and IS 72186.

The data used by ODF&W to substantiate its instream water
right applioation is incomplete and unreliable. An ,
admission of this fact was made by Duane West, who was then
ODF&W Regional. Fish Biologist, to the South Fork Co-!
ordinated Resource Management Plan Committee. ;

8 e O I e B o g b aTaeh i ?' X
LN R D m’% ey

.?

e

Burnt River SWCD sponsored a CRMP for the North and South €§
forks of the Burnt River. All public agencies and 2
interested private groups and individuals were invited to “i
attend. ODF&W, most often represented by Duane West, was an i
integral part of the committee., Many watershed enhancement R
projects have been completed, more are being planned with &
several major projects ongoing at this time. : s
!

Mr. West was questioned as to how many fish per mile the i
Burnt River could support. The answer was approximately A
200. Next it was asked how many fish Unity Reservoir Lk
supports. Mr. West stated the number was many tlmes larger o)
than the Burnt River. ]
Burnt River SWCD feels very strongly the public interest is %%
best served by co-operative efforts arrived at through the &5
framework we worked very hard to establish with the .CRMP R
process. The unilateral filing of instream water rlghts by %
ODF&W serves no useful purpose, _ig
}

PRI LA Aty i,
Rt P EN o

S nceﬁjiiszzzf,
. /Lbuéz/

Jim Sinkbeil

Director,
Burnt River Soil and Water Conservation District
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T ety =socwation. fne. COMMENTS RELATING Barer Oy aogon orias 20
TO INSTREAM WATER RIGHTS
FILED BY

' OREGON DEPARTMENT OF FISH AND WILDLIFE

January 28, 1995

The Eastern Oregon Mining Association is located in Baker County
Oregon. Our membership consists of over 300 throughout Oregon, Washington,
Idaho, California and Nevada. Many of the miners have claims they are actively
working or under exploration in Baker County where the Oregon Department of
Fish and Wildlife have filed instream water rights.

We question the validity of the data collection that is being used as a basis
for the instream rights. Most of the streams that are being targeted are over
appropriated now. The attack on the instream rights will hamper industrial use in
the future. In most cases, during placer,mining the water is used in a non-
consumptive way and the process of mining will release additional water that can
be used by down stream users.

The mining assoclation opposes the instream water right grab on the
streams throughout the state of Oregon, but in particular the streams located in
Baker, Grant and Union Counties. The impact to the small communities of Baker,
Unity and Pine Valley where many of these streams are located could have
adverse affects on the current and future economic well being; could stop future
land development, business and industry that depend on water. Future
reductions could make it unfeasible to operate the business that depend on future
water usage If these water rights are granted. The state should be looking at
ways to construct off stream impoundments to collect water during high spring run
off to later put back into the streams during the summer and fall when water is
low. Work with the land owners instead of taking future water rights.

We also oppose the fact that Oregon Department of Fish and Wildlife is
allowed to file water rights without being assessed the same fees that are
charged the public al large.

Respectfully Submitted, RECEIVED

%@LWM,-«%L
FEB -1 1995

Terry Drever-Gee

President, Eastern Oregon Mining Assoc. WATER AESOURCES DEFT.
Director of Government Affairs, Oregon independent Miners SALEM, OREGON
Copy:

Representatives Lundquist, Norris, Baum
Senators Walden, G. Smith

Terry Drever Charles E. Chase Lorraine Litteral
President Exsculive Director Troasuret
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Mr. Michael J. Mattick . WATER iicovUiivis b,
Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.



8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature h./ \/é/

Name: 4 w7 i Vd

Date: ’/_‘,g b - /’)\;—,

Address: /;)(']) Pt 22D .2”/\%_ €
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Michael J. Mattick

Water Rights 8pecialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a watex right holder under Oregon law, I wish to
formally object to the Technical Review Report for the
instream flow applications I8 72169 by the Oregon
Department of Fish and Wildlife. These applications will
pose serious harm both economically and socially to
ourselves and our community.

I object to the Technical Review Report for the
Oregon Department of Fish and Wildlife applications for the
following reasons:

1. The data presented is not accurate and better
data is available from historic sources, such as
our irrigation district, that more truly reflect
the actual situation. ‘

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, or even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to produce and present data at the same
level and in the same detail as the State. The



data system will then become biased in favor of the
State,

7. @Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management.

8. The basin is currently "over—-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be reijected.

Sincerely,

Signature ‘Q —_

Name: [Y)(Chae/ 12 170kl
pate: __jan. Z&, (G695
Address: /‘I!('/C. G (o3
#anm&é;ﬁn, ple 7790




WATER RESUURCES DEPT.

, 7 éﬁ/ﬂ 25, 1994~
m NES
‘ , Jen 77310-02/0

_ TS 73/ 67 2 W wa >
G
ag a2 ot ¢ > S
O LR bl i oyt 4
ZZM . . &Wp MWJ /o I 5)'

| Lo dits ,

A, J&@W%Mdﬂc“ s

N
Qégwézm

i o




RECEIVED
FEB - 21995

WATER KESUUKUES UEPT,
SALEM, OREGON

5 C}Zg 7773#05! 00/-’/0 éada W

—
@W M’W7€M¢
joiz 4 ;‘f%:
;e ODF Y. é:ﬁ/éfwﬂfi%w s eecsa of

E € ODF?%;;?MW”Z Z”%% ;
5%%%%% ﬁ;ﬁi

Dlﬂ/% M%/WF/LM .

- 48 7 Wég/é |

% z S {%
k! 7 o

f /4&422970 7 W
jdﬂd%) ﬁ% d’i‘a%f( ndguies’"



RECTIYD
FEB - 21995

WATER ReSuURcEDS weP |,
SALEM, OREGON

7%6?/}161/335’/12/1014/'&
3 I ngzf WM%%
ﬁﬂ o0y ;@M%

JM
M@Z}, Tasiarn c}%‘ T,y
: Magian L. Maelin
Qaj:g ;. San. 25 1995
Cddrest . Fo Be% 5045

Beid qep oeTOBSJoN
27819 - 505




WATER iEs VURCES LEPT

SALEM, OREGON \ _ = ‘
v lan.d5, 1995
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WAler @:’ hfe SpeeialisT
Oregon V\gﬂ'a& @souﬁees epl.
State of OR@@ON,
Commepce uf!dﬁ&j
58 I Streelt NE.
Salem, Oregon  973/0-0210

Dear Me. MatTick

' fs a wAatee R(qhT ﬁvofcfcp. Unde OpegoN (4w, T
wish To ‘POP.W\AH)f objscT +to The Technies/ ng’gw:
o po;&T LorThe instectm €low Appli@,ﬁm’ohs Tsta 4R
ANd IS 73169 by The OregoN Deptetment of Fistt and
*Wf'fdll‘{a‘:—rflasa APPII'CATJ'OHS Wfl/)pose sefious haem
both economielly and socitlly 7o oueselves and
our Commun,Ty:

T ohject 1o The Jeabwical Revicw KeporT fopthe
Oreqon Depattiment of Fish and Wildli€e ApplicaTions
£or he Lollowi NQ RehAsoNs:

/ ¢ 7715 6/)4—7‘;4 PQ&S& N‘/'ac/ /'s /YoT Aeo 4/,(’47?3 A/Vo/
beltee dath is AvAilahle Feom AisToese |
Soygees, SUeh as oue IRIgATIoN d/sleiel,
That Hore 75914/ Y petleet The acliys/ ;’z'?‘Z'Affpm |

d. The Melhodolosy wsed by The Stale 7o |

Tee mive The 'poeetse Avpas! Flew i's mol
The most ReAsonible Method fob /00/(’/@?47‘
f}ﬁp/ﬂeﬂ?'ozvs ///(’8 7% /s p SV 7% /s C/A’W?V@jﬁ b;;tsv'/y,
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr.

Mattick,

As a water right holder under Oregon law, I wish to

formally object to the Technical Review Report for the
instream flow applications I8 72169 by the QOregon
Department of Fish and Wildlife. These applications will
pose seriocus harm both economically and socially to
curselves and our community.

I object to the Technical Review Report for the

Oregon Department of Fish and Wildlife applications for the
following reasons:

791 b¥

1. The data presented is not accurate and better
data is available from historic socurces, such as
our irrigation district, that more truly reflect
the actual situation.

2. The methodology used by the State to determine
the average annual flow is not the most reasonable
method for looking at applications like this, in
this drainage basin.

3. The methodology used by ODFW, leads them in
some cases, to request an instream water right
where historic records show that in many years
there is no flow.

4. The ODFW has requested flows in excess of the
monthly flows.

5. The ODFW has not demonstrated, ox even made a
logical case for having an instream fishery flow in
months where historically the stream would not
support such a fishery.

6. The granting of an instream flow to the ODFW
could have a long-term negative impact on our
current water rights. It would place the "STATE
ODFW" in a position that in time will lead to
conflicts over water usage. The State has so many
more resources than a private individual it would
be very costly and almost impossible for a private
individual to preduce and present data at the same
level and in the same detail as the State, The



data system will then become biased in faveor of the
State.

7. Granting an application such as this without
full public understanding and acceptance of the
data base and methodology does not make for sound
water resource management,

8. The basin is currently "over-appropriated" and
it does not make sense to compound the problem
further.

Given the above mentioned concerns we strongly feel
the applications of the ODFW be rejected.

Sincerely,

Signature gﬁ/ﬁmQﬂ%ﬁZ .
vame: D¢ Ltall/ T 176K
bate: \:Yf/h /25\/795F

Address: //C’f G2 5'/’)[/9

»Lé’//m 4&4&%/ AN OK 47{07
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, 1S 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated" and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Instream applications are not compatible with local government comprehensive
Land Use Plan.

5. All instream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought.

If the estimated natural flow data is not current, how can the requested average be
valid? .
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The following are objections to the Report Conclusions: WAI LR Keowunoby DEPT,
SALEM, OREGON
1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. It
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights,

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management,

The following are objections to the Proposed Certificate Conditions:
1. T again question the data and methodology used.

2. Ifthe water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will fead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer I object to these
addition known and unknown costs,

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.
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3. On low water years ditches that reach into the upland sagebrush ground wefit§M, OREGON
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications w1ll also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: ﬁ@),tM)q/\M,Qﬁbw
Name: Depse.  Mociisie.
Date; \/ 77 / 95
Address: PO Ror 12
Uniy OR G Ig@d

cc: Lundquist
cc: Walden
cc: Norris
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Michael J. Mattick WA £
Water Rights Specialist ..
Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

NESUURCGES DEPT,
SALEM, OREGON

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for

looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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WATER KeSUURUES DEPT.
SALEM, OREGON

7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

$incerely,

signature /A)avme IV Ovinn
4

Name: { {1/ 4 7ue /ﬂ7CZQ//V
Date: JAW - 27 -~/ Z 24
Address: /R SC - [Brn /38

/L/(;'?'-QJCA\\GJ. mﬁf 9/537
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Water Rights Specialist WATER Kesuuroes pgp
Oregon Water Resources Departiment SALEM, OREGON .
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169,

As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildlife.

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated" and it does not make sense to compound the
problem further.

3. Instream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated. ‘

4. Instream applications are not compatible with local government comprehensive
[.and Use Plan.

5. All instream filings on streams already classified "over appropriated" should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over,
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
Monument Rock Fire. Documented logging activities have occurred since 1979 to
present. Also, a major influencing factor has been the drought

If the estimated natural flow data is not current, how can the requested average be
valid?
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The following are objections to the Report Conclusions: SALEM, OREGON

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley. Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has been granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when
approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
1. Tagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation loss?

The granting of an instream flow to the ODF&W could have a long term negative
impact on our current water rights. It would place the "State ODF&W" in a position that
in time will lead to conflicts over water usage. The State has so many more resources that -
a private individual it would be very costly and almost impossible for a private individual
to produce and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the tandowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer [ object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.
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3. Onlow water years ditches that reach into the upland sagebrush ground would
not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but
ODF&W is opposing the construction of these reservoirs. These applications will also
eliminate future water storage opportunities.

NubS DEPT
REGON

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signatu réa\.-‘--;:;vﬁ z/).:/,_,z_,\ g 7) }M?Z:z//
Name/ Jemmne  MosLler.
Date: /- 27 -5
Address: PO Box 147
Unit oy 2. 1804

cc: Lundquist
c¢ Walden
cc: Norris
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Michael J. Mattick
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Water Rights Specialist JAN 3 11995
Oregon Water Resources Department WATER KeoouruES DEPT,
State of Oregon SALEM, OREGON

Commerce Building
158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick:
Subject: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168, IS 72169.

As a water right holder under Oregon law, T wish to formally object to the applications by
the Oregon Department of Fish and Wildlife, T

The following are objections to the Technical Review Reports:

1. The data submitted is outdated and incomplete, with no mapping as required by
Oregon Law. Methods used are not adequate for the stream location, or current with
technology presently available and used within scientific and biological communities.

2. In 1936, Burnt River Irrigation District petitioned Charles E. Stricklin, State
Engineer, to deny further permits to appropriate water from tributaries within the
boundaries of the Burnt River Irrigation District above Unity Reservoir. All free flowing
water is currently "over appropriated" and it does not make sense to compound the
problem further.

3. Tnstream applications are not consistent with the Powder Basin Plan. The
Powder Basin Plan is out dated.

4. Tnstream applications are not compatible with local government comprehensive
Land Use Plan. '

5. Allinstream filings on streams already classified "over appropriated” should be
denied. Interviews with long time area residents have pointed out that the water goes off
the watershed at a different rate than it did in previous years. Significant events have
occurred in the headwaters which have major impacts on the holding capacity and
discharge patterns of the watershed. An estimated 10,000 acres have been burned over;
an estimated 8,000 acres have been logged; and an estimated 500 - 700 acres have been
burned and logged. Fire activity occurred in 1979 - Stevens Creek Fire and 1988 -
present  Also, a major influencing factor has been the drought

If the estimated natural flow data is not current, how can the requested average be
valid?
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The following are objections to the Report Conclusions: SALEH, OREGON

1. Data used to set flow levels was outdated. The impact of this application
would be devastating to the economy of the Burnt River Valley. The instream water
rights would stop any further development of lands, business or industry in the Valley Tt
could also have a long term negative impact on current water rights. In 1994, irrigators
using water from the South Fork Burnt River were allowed only 16% of their allocated

water. Any further reductions would make it unfeasible to operate the businesses that
depend on prior water rights.

2. When was data collected for Minimum flow requirements? Significant events
(fire, logging, and drought) have changed the watershed ecology. All lands below Unity
Reservoir are privately owned and no permission has heen granted to ODF&W to access
that land. Therefor, there is no way accurate or current information could have been
obtained for these applications.

3. The seasonal stream discharge patterns have changed over the last 30 years.
To base Minimum Stream flow recommendations on 1965 and 1966 studies, when

approximately 18,000 acres within the headwaters have drastically changed, is not sound
management.

The following are objections to the Proposed Certificate Conditions:
t. Iagain question the data and methodology used.

2. If the water right holder is required to measure the instream flow, who is going
to pay for it? Where does CFS get measured, at the beginning of the reach or at the end?
Who absorbs the evaporation logs?

The granting of an instream flow to the ODF&W could have a [ong term negative
impact on our current water rights. 1t would place the "State ODF&W™ in a position that
in time will lead to conflicts over water usage. The State has so many more resources that
a private individual it would be very costly and almost impossible for a private individual
to prodiice and present data at the same level and in the same detail as the State. The data
system will become biased in favor of the State. The burden of the cost of implementing
the instream water rights will be born by the landowners and irrigators. The administrative
costs will fall on the taxpayers. As a landowner, irrigator and taxpayer [ object to these
addition known and unknown costs.

I also object to ODF&W not having to pay filing fees for their instream water
rights as do other individual applicants.



RECTIVE]
JAN 3 11995

WATER ResSourcEs LEPT
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not have enough water to provide for livestock and wildlife needs. These same ditches
also irrigate upland ground that provides forage for wildlife as well as domestic animals.
The proposed Ricco and Hardman Dams could possibly provide needed water but

ODF&W is opposing the construction of these reservoirs. These applications wsll also
eliminate future water storage opportunities.

4. A condition not listed: Multipurpose facilities have priority over instream
flows.

Based on these objections, I request denial of ODF&W's applications listed under subject
at the beginning of this letter.

Signature: /@%/ Gpedle
Name: _Aperezets  Moey e,
Date: j-27- 95
Address: PO Roex 1471 _
Ormr;/ O 41984

cc: Lundquist
ce: Walden
cc: Norris
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BAKER COUNTY COURT JAN 31 1995
1995 Third Street

Baker City, OR 97814 " ATER RESUURCES DEPT,

SALEM, OREGON
COURTHOUSE 503)523_8200 i
Y, OREGO (
BAKERCITY.OREGON  pax: (503)523-8201

January 26, 1995

Mr. Michael Mattick

Water Rights Specialist

Oregon Water Resources Department
Commerce Building

158 Twelfth Street NE

Salem, OR 97310-0210

RE: Technical Reports for Instream Water Rights
Burnt River Application File Nos.: 72160, 72161, 72168,
72169, 72178, 72185, 72186

Dear Mr. Mattick:

After reviewing the technical reports for the above named
applications, Baker County wishes to register objections to the
reports. The objections are organized by their location on the
Burnt River. They are presented in full in this document to show
the interrelationships among the various applications.

Applications Nos.: 72160, 72161, 72178

There are no calculations or information in the technical reports
to show how the Water Resources Department estimated the average
natural flow for the reaches described in #72160 and #72178. The
technical report should show how the flows are calculated, as
there are no gages on these reaches.’

The applicant should supply information on the means and location
for measuring the instream water right; the strategy and
responsibility for monitoring flows for the instream right and
provisions needed to managing the water right to protect the
public uses, as requested by OAR 690-77-020, so the County can
better examine the benefits of the application in relation to the
costs to the public.

At the very least, the technical report should condition the
approval for certification so that the instream right shall not

TInformation regarding the number and location of gaging
stations is from the Baker County Watermaster’s Office.

a:\ccourt\burntriv.com : Page 1



have priority over rights to use the water for storage in SALEM OggtbuEPL
addition to human or livestock consumption. The Oregon ' GON
Department of Agriculture is sponsoring an application for a
reservation of water for storage purposes on the streams named in
these applications. A report by the U.S. Department of the

Interior, Bureau of Reclamation on the project, dated July 1971,
concluded that the Hardman Dam project “would have a beneficial
effect on the basin fishery resource. The proposed
Hardman...Reservoir would provide favorable habitat to support a
trout population equal to or greater than that existing in the
natural stream habitat to be inundated...." (Burnt River

Project, Oregon, Dark Canyon Division, Wrap up Report, July 1971,

U.S. Department of the Interior, Bureau of Reclamation). By
conditioning the application, potential conflicts between the
instream rights and the storage application can be reduced.

This request for a condition is supported by OAR 690-77-015,
which states "The development of environmentally sound
multipurpose storage projects that will provide instream water
uses along with other beneficial uses shall be supported."*

Application No. 72168

Baker County questions the basis for determining the average flow
on this reach. According to information from the Water Resources
bata for Oregon, Part 1, Surface Water Records (U.S. Department
of the Interior, Geological Survey, 1966), the actual flow in
these reaches is below those calculated by the Water Resources
Department from April through September. Information from a USGS
gaging station at the same location in 1993 records even lower
levels.

Anecdotal information suggests that the natural stream flow is
far below that calculated by the department, as the Burnt River
tended to pool or dry up during the summer months prior to the
installation of the Unity Dam. (Photo submitted by Richard
Cartwright, c. 1933, showing Burnt River at Twp. 14, Rng. 44,
Sec. 22},

It should be noted that this application requests an instream
flow for a reach that exceeds 30 miles. The flow rate allowed
would be applicable to the entire reach requested. It is neither
practical nor reasonable to approve the same flow rates for the
entire reach given the length of the reach applied for, the water
available in the stream and the additional tributaries that flow
into the stream within the reach. (OAR 690-77-015(6); OAR 635-
40-015(11).)

This reach has a gaging station at the point of beginning, and
north of Huntington, Oregon. The application or technical report
should determine which gaging station should be used to determine

a:\cocourt\burntriv. com : Page 2
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Application No. 72169

This reach has a gaging station at the point of beginning at
Unity Dam, River Mile 77.1, and at the end of the reach at USGS
Gage 13274200 at River Mile 41.5. The application or technical
report should determine which gaging station should be used to
determine the flow calculations,

Application No. 72185

There are no calculations or information in the technical report
to show how the Water Resources Department estimated the average
natural flow for the reach described in this application. The
technical report should show how the flows are calculated, as
there is no gage on this reach.

To be consistent with average measured flows, the flows listed

for June under the Proposed Permit Conditions should be changed
from 20 (1lst 1/2) and 15 (2nd 1/2) to 12.1 cfs.

Application No. 72186

In 1938, the Burnt River Irrigation District passed a resolution
which indicated that the water above the Unity Dam was severely
over appropriated (Resolution of the Burnt River Irrigation
District, dated March 12, 1938). At that time the District
determined that it would be in the best interest of the people of
Baker County to deny future permits. While the intent was to
limit out of stream uses, the extent of over appropriation (legal
water rights total more than three times the average annual
yleld ) has an effect on the efficacy of an in-stream water right
in this case.

A letter from Tom Sheehy of Wallowa, Oregon, attached, indicates
that the estimated flow for this reach is excessive. Mr. Sheehy
lived on a ranch located at approximately Twp. 11, Rng. 37, Sec.
31.

Finally, this application has a gaging station in the middle of
the described reach. The application or technical report should
indicate whether that gaging station will be used to determine

2According to the 1967 Powder River Basin Plan, legal water
rights cover 294,000 acre feet, while a Water Availability Study
sponsored by Oregon Department of Agriculture indicates an
average annual yield of 94,000 acre feet.

a: \cecourt\burntriv.com Page 3
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SUMMARY :

As a whole, Baker County is concerned about the precedential
effect of establishing instream water rights based on theoretical
modelling, when the "on the ground" conditions indicate extreme
over appropriation. We ask that the optional provisions of OAR
690-77-020(5) be a requirement on applications for in-stream
water rights in the county.

We ask to be included as a party to any contested case hearing
which may arise out of any and all of these applications.

Sincerely,
For the Baker County Court
S~

X

Truscott Irby
Commissioner

TI:ALC:a5:\ccourt\burntriv.com : .
Attachments — Seo &ile 721460
cc: G. Walden

L. Lundquist

File

a:\ccourt\burntriv.com . Page 4
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Nelson C—C Ranches, Inc.

P.O. Box 187 JAN 3 1 1995
Hereford, Oregon 97837 NATER RESUURLES DEPT.
(503)446-3474 SALEM, OREGON

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and :
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

2T Nl

Kent Nelson
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Nelson C—C Ranches, Trnc . WATER keduurues VEPT.
P.0O. Box 187 SALEM, OREGON
Hereford, Oregon 97837
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

(C/éacfiz, 5 Helrn,

Anita Nelson
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Nelson Cc—C Ranches, INnC oy gsouqis vEPT
P.O. Box 187 SALEM, OREGON
Hereford, Oregon 97837
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,

-
o e
4 {j’ AL

4 7
(- /g e,
Cog S o

Katherine Nelson
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Nelson C—C Ranches, Inc. JAN§§11995
P.O. Box 187 WATER KeSOURCES [
Hereford, Oregon 97837 saﬁEM,SEEES§EPR
(503)446-3474

January 25, 1995

Michael J. Mattick

Water Rights Specialist
Water Resources Department
158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick,

This letter is a formal protest of the instream water rights
applications filed by the Oregon Department of Fish and
Wildlife numbers IS 72168, IS 72169, IS 72185 and IS 72186.
The Technical Review Report which supports these
applications does not provide accurate or current data on
which a sound decision can be made.

If these applications are approved, the results will
adversely affect our ranching operation and those of our
neighbors. Our family settled near Hereford, Oregon on the
Burnt River in 1882. Until the Unity Dam was built in the
late 1930’s, water flow in the river was seasonal. The
"return flow" method of irrigation has been used in the
valley for over fifty years. This proven method has enabled
the Burnt River to remain a viable water source for crops,
livestock, wildlife, fish and home use.

ODFW has not demonstrated that the instream flow asked for
in the above applications, would support wildlife or fish
any better than the present method does. However, it can be
clearly demonstrated that to disallow the present use of
water would dramatically affect the livelihood, economy, tax
base, and businesses which depend on Burnt River water.

Given the above mentioned concerns I strongly feel the
applications of the ODFW be rejected.

Sincerely,
2 0 /7 "
/{i(-*}(-._[f y% (f‘:f(f /{f 4 .é( 5 K.'f')”/ Ko,
[;_; -,fL /E‘ /l 5 ,,[:_.f } /2,._..('.-/',__, i, ‘}\ P ?} S

Nelson C-C Ranches, Inc.
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Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210 '

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.



8. The basin is currently "over-appropriated” and it does not make sense to
compound the problem further.

Given the above mentioned concerns 1 strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature Q%ZZ?L ;/ay}/%

Name:; AnN(1A /\/f)RK

Date: Jan 47,/995

Address._ PO RBox [(:9
DUrRkEe OR
G7906-0/69
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Mr. Michael J. Mattick NATER RESUUKCES DEPT.
Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department

State of Oregon

Commerce Building
158 12th Street NE
Salem OR 97310-0210 '

Dear Mr, Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,
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January 23, 1995

Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr, Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature_ (it AN 5%&
Name: ()!0Q1an 1WA ZgiKIMLLVLC,\
Date: l/ 26 /%5

Address: PO Rox 192 bu.d&o ot 11905
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_ . SALEM, OREGON
Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr, Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4, The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature@w

Name: William I ZiKkmuwd

Date: [~ 2.5-98
Address: PD Sex (T3 ‘gu,rl&ee bre. 77905
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose sericus harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following

reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased

in favor of the State.



RECTIVED
JAN 3 0 19985

WAIEr Nevouwied L)EPT
SALEM, OREGON

7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource

management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Date:M 3'_’} 1995
Address: ?; O: BO\,{ [ 1 \r

Marty O, G788 F
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Mr. Michael J. Mattick ATERY,

Water Rights Specialist SALEM {);(gﬁij PY.
"Oregon Water Resources Department '

State of Oregon

Commerce Building
158 12th Street NE
Salem OR 97310-0210

Dear Mr. Mattick:

As a concerned citizen residing in the lower Burnt River area, I wish to formally object to
the Technical Review Report for the instream flow applications IS 72168 and IS 72169 by
the Oregon Department of Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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Sincerely,

.-"\ - ) /‘f
Signature ’ zoce SN /(// Ceba -

Name: Lene. M l/{,)ac:da

Date: Q&,’V 2. /995
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Address: 20 Box 203
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Mr. Michael J. Mattick
W;ter lliigal?ts Speiti;]l(i:st kf C E gg f

Oregon Water Resources Department

State of Oregon 4{47‘&# ) W J0 199
Commerce Building S iff — 5
158 12th Street NE » Oa‘?g:[: S Ugp;
Salem OR 97310-0210 0y e

Dear Mr. Mattick:

As a family member involved in a ranching operation which holds a water right under
Oregon law, I wish to formally object to the Technical Review Report for the instream
flow applications IS 72168 and IS 72169 by the Oregon Department of Fish and Wildlife.
These applications will pose serious harm both economically and socially to ourselves and
our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.



7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature Uﬂﬁ%/ d W
Name: gh(ff (’// A- Buthanan
Date: | ,!o'l(o / 94

Address:w_b_uﬂ_éé_@fz 41408
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Water Rights Specialist *’*
Oregon Water Resources Department JﬂN 0

State of Oregon NATER & ]99
Commerce Building REs
158 12th Street NE

SALEw, ORE, Gon™"-
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream flshery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to ti ODFYW ceculd have a
long-term negative impact on our current water rlghts It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature,éﬁz;g%4¢ﬂ0 12252225?947;
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Address: /2. 30X 2.2 0O

Dupkece ERE 77705

fs

Oue Fam, '
FAMIly ~ J. L. hed Oeh ColinisT eizq e hitdeey

Wihied t Beuesr  tites wean buent River 1y T

1 of Lime OCE wn 11He Swaymer 1933
Wé htve plictupes of . L. @antwe Gyt

@'qfo;lelt"f/ﬂ? M RD%S CA-f‘CR}J;//A/P 7@/4.(,7"0/{) /Q%///,yy A
Le'Jowm weac,, 12 YARL S crRApe 1y THe Bollom of

Buwnt Riwer e ; '
honnel o AT Trapes Lorter clidnF
yFU/VL e tw eecy THe Stceote %/e_;

Al



Michael J. Mattick
Water Rights Specialist
Oregon Water Resources Department SALEM,OREGON
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and cur community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource

management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature }<§%¢§ﬁ£§¢&nx/%22é;? @y

Name: K'a,r{_-A%/,m/ ZC\J c(,cé@/’)
e N A i /'
Date: = - TS

Address: @,%’(7 F O Lo ;L\(.’?
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Water Rights Specialist SALEM-ORECOJEHL

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4, The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rlghts It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and

methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does

not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Vaushen it Ly, el 5k Cathle (o,
Signature ,bz_,:ﬁ zé/(’ﬂ;é.

/ Mé £ ﬁflw,

Name: F%cn1é C.-V&Uﬁ&ﬁh
Date: /= Dl —75
address: _ P.O. Box %&
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Water Rights Specialist WATER KcbuUROES DEPT.
Oregon Water Resources Department SALEM, OREGON

State of Oregon

Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72160, IS 72161, IS 72168, IS 72169 and IS 72178
by the Oregon Department of Fish and Wildlife. These
applications will pose serious harm both economically and
socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support. such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Slgnature72an¢u/&Jiu¢£22/
ame: A bn e, Jaﬂfm_
Date: //Aé/%/

Address: /%{iieﬁachp CQ/LXH
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Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

January 23, 1995

Dear Mr. Mattick:

As a family member involved in a ranching operation which holds a water right under
Oregon law, I wish to formally object to the Technical Review Report for the instream
flow applications IS 72168 and IS 72169 by the Oregon Department of Fish and Wildlife.
These applications will pose serious harm both economically and socially to ourselves and
our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.
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8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signaturj\ﬁf:g‘??/ il @«MJCL
Name: AOU(./C/ 7?0(.?1(; L\
Date: / /72 £ /C/{—

Address:_72/) //))Q ¥ 2L
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Michael J. Mattick VAP
Water Rights Specialist s 0
Oregon Water Resources Department /

State of Oregon ’?AT& ‘44/1!3

Commerce Building P {}Eﬁg
158 12th Street NE Uy, v,
Salem, Oregon 97310-0210 ’ Q@Q%%;Qv

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
" object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or.even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and

methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

SignaturefguﬁﬁﬁL égkié%23
J .
Name: IBE/;T&/ Bﬁ/_fg
pate: | — Rlo— G5

Address:’ng Iy (o
Raukeos 61,1905
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Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a family member involved in a ranching operation which holds a water right under
Oregon law, I wish to formally object to the Technical Review Report for the instream
flow applications IS 72168 and IS 72169 by the Oregon Department of Fish and Wildlife.
These applications will pose serious harm both economically and socially to ourselves and
our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.
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7. Granting an application such as this without full public understanding affé' =% RESOUURCE UEPT.,
acceptance of the data base and methodology does not make for sound water resource’ -EM, OREGon
management.

8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,
¥

Signature //M(( ,__.Qd-t(. c/ C

Name: ’7’?/\ 00 Bunch

Date: e o4 2, 19990

Address. L) /ﬁ?\%&l UL
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Water Rights Specialist o e \‘,ﬁ%

Oregon Water Resources Department &V’q "\ : | Jae

State of Oregon -

Commerce Building
158 12th Street NE
Salem OR 97310-0210

Dear Mr. Mattick:

As a family member involved in a ranching operation which holds a water right under
Oregon law, I wish to formally object to the Technical Review Report for the instream
flow applications IS 72168 and IS 72169 by the Oregon Department of Fish and Wildlife.
These applications will pose serious harm both economically and socially to ourselves and
our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.
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acceptance of the data base and methodology does not make for sound water;
management.

8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature a/&&&t W

Name: C-};{;gg k s ﬁggc H ﬂiﬁj@)
Date: l/o\é; /QS

Address: PO {}):)X AL A b&ﬁkﬁﬁ Oﬁ
q790s




RECEIVER
JAN 3 0 1908

WATEK RoouUnekS DEPT
SALEM, OREGON

January 23, 1995

Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a water right holder under Oregon law, I wish to formally object to the Technical
Review Report for the instream flow applications IS 72168 and IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will pose serious harm both
economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin,

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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9. Having lived my entire life on Burnt River, I distinctly remember summers
when the river was dry except for water holes here and there. This was prior to Unity
Reservoir. 1 do not recall any fish except trash fish in this lower stretch of Burnt River,
nor do I know of any game fish in the river at this time.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

\
Signature L At 2 GEJA«J,

Name: !‘-Jw +ence D [Buwnc o
Date: ]-285~ Q5
Address: J20o 130 y 20 b Dbt'f" Kea) @ 4905
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Mr. Michael J. Mattick
Water Rights Specialist
Oregon Water Resources Department
State of Oregon
Commerce Building
158 12th Street NE
Salem OR 97310-0210

Dear Mr. Mattick:

As a water right holder under Oregon law, I wish to formally object to the Technical
Review Report for the instream flow applications IS 72168 and IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will pose serious harm both
economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation,

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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8. The basin is currently "over-appropriated" and it does not make sense to
compound the problem further.

9. Having lived most of my life on Burnt River, I remember in the 1920's and
1930's prior to Unity Resevoir, that only water holes would be in evidence during the
summer months. At haying time we would lead our work horses to these holes for water.I
do not recall any game fish in the river -- only trash fish could survive.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

—
Name: 7 ;

- /// Z S/ 28—
Address:_/ & /1§ @/L&/j W&é

7S chbes. &? Cte,
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Water Rights Specialist WATER KeSuURoES VEPT.
Oregon Water Resources Department SALEM, OREGON
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rlghts It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signatur%;é§£;L7ﬂ;fz‘4ﬁéhgﬁz:——-

Name: jﬁlw?}/ /?. Gf‘&cw
Date: 57—42:72525"
Address: ﬁdr 50)( /5?’
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Michael J. Mattick JMA’W ”’ﬂi@
Water Rights Specialist 4Mhﬁ? eiﬁlg
Oregon Water Resources Department (X Qg
State of Oregon L O _
Commerce Building R&ﬁwgmﬁﬂ
158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently “over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature @X M&Q Qﬁéﬁ

Name:C,}qﬂB/ES M}?ﬁ"f‘g <
pate: /-5 -GS~
Address:fE3% /9/45
Duekel  JL.T7508”
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SALEM, OREGON

Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a water right holder under Oregon law, I wish to formally object to the Technical
Review Report for the instream flow applications IS 72168 and IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will pose serious harm both
economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signaturer (Jcid//f / %W
Name: 2;2&/1/\/ V’\a/g‘mﬁ‘/
Date: // K5 / 75

/ / 705
Address: pﬂ Aﬁx 206 Mﬂﬂ/ CQ/U 777
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rlghts. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

) = 2//
Signature(iﬂﬁqﬁ%% ]
Name: [7;// e & /,‘./(.)\ be¥
b~ O —
Date: / ,?.) - Z;)
Address: /7 ¢ 7z 4 7¢ 1 e

4
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Michael J. Mattick JAN 2 n
Water Rights Specialist ey
Oregon Water Resources Department
State of Oregon SALEM, op,
Commerce Building -
158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODfW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will thevbecome biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature&lf?ﬁk?if?b%éQiZ%g
Name: S7AMY y ). LLLLSTT
Date: /?4?5)425"

Address: /Sox 235

LURLEE, B3I, P7805
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Water Rights Specialist SALEM, OREGON
Oregon Water Resources Department

State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rlghts. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature ’(\C(LL&,LLu S}lﬁdul&‘v\ . Sec.
Name: Sul\\wan 2 Qﬂ\\'\(‘&\ i TS
Date: [-25-95

address: HCR Sb Bor 37
Heredord ,O8 97837
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Michael J. Mattick
SALEM, OR

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210
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Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Siqnaturéﬁjyzfoééé@£;l¥/4
Name:\%%iCF\bdwmgmnd
Date: By —2X07 }4%7%01

Address:l?dx L0
| Dol O G750¢
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Water Rights Specialist SALEM, OREGON

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4., The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

’ /7(/47 q
Signaturzfﬁ?ii;, A
7/ -

Name:_Lee Lovcoms Lo Loverte?
Date: // Qé/// g
Address:__ /LICR #p [ox /30
Mortlord Cr 97§37

ﬂ2m40&
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Slgnature,/dZQL¢ZZZJ C? éiz;éﬂédéé--‘

Name: DDROT'H%IZ 61100/\4!:&
Date:j_/r}rr\j' 27‘1(.- 1945

Address: [JOX 259
DM‘RWEE’. OR. 971905

The dtale

4, Al 1L Jiﬁé/ /ZL.’
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will thenbecome biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature gjf Y
Aiﬂﬂé{ﬁ%w J
Name: [ Eﬁlff[t!i Zzﬂlﬂef &C}

Date: | —24d- 95
Address: PO, Boa (88
{/@F@‘F’)ﬁif NHR 97837
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature C@ 7 2547€f€§;¢¢41;zi

Name: Aﬁ*ﬁﬂ‘-{; Z\, S’M (Tt
Date: /""2 '7/’{" ?Sq—
Address: '}Cb g)( \.@)“7

ERDCEPoRT o2
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WATER RESOURCES DEPT.
SALEM, OREGON
January 24, 1995

Mr. Michael J. Mattick
Water Rights Specialist
Water Resources Department
158 12th Street N.BE.
valem, OR 97310-0210

SUBJECT: IS T2le8, IS 72169
Dear lir. Mattick:

I hereby object to the above stated applications filed
by the Oregon Department of Fish and Wildlife and the
findings in the Water Resources Department's Technical
Review of the applications.

1. Vigter Resources Department failed to analyze flow needs
and 0.D.F.W. did not submit adequate scientific data to
Justify these reguirements which are excessive.

In a July 1971 wrap-up report titled Dark Canyon
Division; Burnt River Project, Oregon, conducted by the
Bureau of Reclamation, in cooperation with, to name a
few, Federal Fish and Wildlife Service, Federal Water
Pollution Control Administration, Oregon State Game
Commission and the Fish Commission of Oregon. These
agencies study concluded that all stream uses, including
providing for the maintenance of acuatic habitat and also
for pollution control, a flow of 5 cfs is required. 1In
addition the findings indicate this level is adecuate
through the year 2010. This 5 c¢fs of flow is already
excecded in the normal operation of Unity Reservoir as
shown in the attached Flow Data provided. Therefore,

I object to O.D.F.W.'s application due to lack of need.

2. \there need clearly does not exist, issuance of this
water right would not only be a costly act of futility,
for both the State of Oregon and private landowners, but
it would be detrimental to the fish they are trying to
protect. Elaborate diversion structures would need to be
built through out the length of the river to allow com-
pliance with measuring recuirements as set forth by law,
thus restricting a virtually natural flowing river.
Diversion points at this time are as close to natural as
possible for two reasons. First the cost of a diversion,
and secondly the fact that Mother Nature dictates what is
done in this river especially during heavy spring runoffs.
We as landowners have learned we have to work with the
river instead of against her.
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3. 1 can submit much more data if needed, but I thinQMLEM'OREGON )
I can be more useful in injecting some common sense and

history into the way our water delivery system works.

Water issues and the Burnt River system are very near

and dear to me and my family as it is the lifeblood of

this valley. My grandfather was a member of the Irrigation
District Board when Unity Dam was constructed and for

many years after. Later my father served on the Board

up to a yesar before his death. I understand how this

river flows from winter lows to spring flooding, and I

am very concerned about outside forces making decisions

and mandates based on poor scientific and historical
data.

Page 2

In conclusion, I would like to thank you for your time,
and T would be happy to answer any cuestions you may
have regarding these applications.

Sincerely,

Pat bSullivan
HCR 86 Box 34
Hereford, OR 97837

503 ~ 496 - 3899
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January 25, 1995

Oregon Water Resocurces Dept.
158 12th Street, HE
Salem, Oregon 97310

Gentlemen:

This letter is written to express wmy objection to Technicael Review
of Application Number 72169 by Oregon Department of Fish and Wild-
life (hereinafter referred to as ODFW) for instream water rights.

The revievw is defective in the amount of water requested in low
flow months. Old records of natural flow by the U. S. Bureau of
Reclamation show zero (@) flow in July and August most years and
zero (@) flow some years in September at Huntington (see attach-
ment).

My family has lived on Burnt River near Bridgeport since 1920. My
father told our family wany times hov he and neighbors would have
to go up the river in late summer and fall to remove beaver dams
to even have stock vwater in the Bridgeport area prior to the
building of Unity Dam. I would esleo add, the Bridgeport area
holde the oldeast water right.

In most years, to have any flov in the lower reaches of the river
in late summer, it can only come from stored water. To give ODFW
an instream right can only be a taking of water from our irrige-
tion district.

I would also like to point out that some of the valley is not
trout habitat. When I was a child in the late 40=s and early S50s,
my brothers snd I fished the river many tiwes on the ranch. 0Of
all those occasions, we never caught any trout, not once! I
suspect much of the rest of the valley is the same.

The fieheries in Burnt River have to be much better with Unity
Reservoir than before. Burnt River has sufficient average annual
run-off to provide more storage. If ODFW wante a larger minimum
flovw, it would be much better if ODFW worked with Burnt River
Irrigation District to provide more storage.

Respectfully submitted,

Wallon K /f/ww;

Walter R. (Roass) Shumway, Vice President
Bar Running N Ranches, Inc.

Y
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TABLE 2
NATCRAL FLOW AT HUNTINGTON (ADJUSTED FOR REGUIATION)
BURNT RIVER BASIN, OREGON

Lefs)

Year gct, Now, Dec. Jan, Feb. March April May June July Aug.  Seplt. Avetage
1927-28 61,8 94,8 107.3 94.0 186.,7 263.8 623.8 242.8 59.3 3.3 2.6 0.0 Fadh . )
-29 13.0 43,17 52,0 52.0 69,6 230.8 206.8 99.2 52.1 6.5 1,6 3.3 69,2
1929-30 11.4 35.3 3.1 53.6 96,4 143.2 43,7 13,0 10.1 1.6 [ 0.0 39.9
=31 i.6 11.8 43,9 ig.0 48,2 110.6 191.7 8.1 6.7 1.6 U.0 0.0 38.4

«32 0.0 3.4 19.5 35.8 48,2 299%9.2 719.3 291.1 50.4 3.3 0.0 0.0 122,5

-33 15.6 39.3 29.1 35.8 32,0 76.1 485.4 350.4 70,7 2.6 0,6 3.9 95.1

-34 13.3 34,6 58.2 80.5 85.9 96,0 55.5 13,0 9.6 0.0 0.0 3.9 37.4
193435 13.3 16,1 33.5 47.0 49,1 127.% 342.0 4.1 9.6 0.0 0.0 1.6 59.3
~36 20,2 23,2 22.4 31,2 41.8 102.8 651.8 83.4 18.8 0.6 0.0 3.9 83.6

-37 9.0 23,2 26.8 20,2 34,3 98.4 268.1 100.2 30.6 0.0 0.0 8.4 51,5

% =38 50,4 68.2 193.7 120.2 106.,4 174.3 1239.8 260.5 20,17 0.0 0.0 0,0 185.4
-39 59.2 76,0 67.8 46.8 52,2 316.0 603.0 82.9 18,6 0,0 g,0 9.3 116.8
1939-40 52,3 57.5 51.4  46.3 91.6 374.,1 552.1 89.8 10.1 0.0 0.0 2.8 110.4%
~41 712.7 66,9 66,2 63.3 127.2 541.5 504,7 193,0 108.4 0.0 0.0 35.6 148,3

T 42 138.4 117,3 181.4 173.2 153.3 292.4 1117.3 291.8 104.1 6.0 0.0 36.4 216.5
=43 4.7 69.3 106.2 150,22 260.7 534,2 1709.1 367.6 184.6 0.0 G.0 42.4 289.8
=44 93,4 134.0 133.8 58.7 58.6 105.6 1e1,8 105.8 29.4 6.0 0.0 36.4 16.6
194445 57.7 146.0 75.0 564.3 48.2 158.0 543.7 257.4 109.8 0.0 0.0 22.6 122.5
46 100.4 75.3 80,9 86. 153,6 483.9 1188.4 288.2 95.8 0.J 0.0 58.8 6.7
47 122,8 108.4 170,2 162.5 189,.3 247.5 482,2 139.6 82 .4 0.0 0.0 46,1 145.2

-48 80.2 79.5 131.9 149.,5 123.4 138,6 761.3 551.,2 2327.7 0.0 0.0 73,1 200,9
«49 168,8  117.4 112.6 136.5 163.1 499,0 1019.3 298.6 4.1 0.0 0.0 56.8  2:0.0
1949-50 176.9 138.7 106.6 110.4 124,0 212.2 839.,2 308.6 122.4 0,0 0.0 50,3 181.9
-5t 144,3 126,8 154,0 117.1 178,0 402,1 1112.,6 225.8 62.4 0.0 0.0 24.0 211.2

=52 102.8 108.0 116.3 118.3 139.0 303,2 1514,1 308.8 121.9 0.0 0.0 57.5 . 239.4
=53 141,7 92.6 107.4 141,9 170.0 341.8 746.9 413,2 486,7 0.0 0.0 .8 222.7
=54 174.9 171.2 139.7 118.8 161.6 174.0 380,6 110.3 72,1 0.0 0.0 47.5 128,60
1954-55 144.4 112.8 87.7 84.6 60.7 47,0 146.6 155.2 66,6 0,0 0,0 0.0 75,6
-56 43.4 47.4 188.8 190.,9 237.8 1700.8 1376,5 427.5 119.8 0.0 0,0 16,8 2784

=57 43.1 82,0 123.4 101.9 346.6 358.0 528,9 286.1 45,1 0.0 0.0 0,0 158.1

~58 52.0 90.6 96,5 109,2 470.7 420,5 1065.5 104,2 1216.5 35.3 a.6 24,2 300.3

~59 68.4 103,9 159.2 136.8 135.2 184,5 326,2 48.6 0.0 0.0 0.0 34,1 99.4
1959«60 165,9 133.8 86,2 74.3 80G.9 241.4 610,8 149.5 83.2 0,0 0.0 17.0 136.6
-6l 64,0 82,8 69.9 70.3 101.8 156.6 234,4 118.0 41.4 0.0 0.0 1.7 78.6

=62 8.7 62.3 66.0 76.9 85,9 142.0 611.4 151.6 0,0 0.0 .0 0.0 102.,4

-63 92,7 107. 116.8 67.8 380, 155,3 234,0 151,3 6.9 0.0 0.0 0.0 107,6

NOTE: The above flows are estimated for natural (unregulated) conditions and
equal recorded and estimated historical flow, plus change of storage
in Unity Reservoir.

SOURCE: U, 5. Bureau of Reclamation.
*Unity Reservoir in operation,
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Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

SALEM, OREGON

1'1
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Dear Mr. Mattick, ngﬁﬁé. :

As a water right holder under Oregonké%gf I wish to formally
object to the Technical Review Report foui 7
applications IS 72168 and IS 72169 by the Oregon Department
Fish and Wildlife. These applications will pose serious harm
both economically and socially te ourselves and our community.
S72) ko —)S 2216i— 18 721 7B —)S P2 185 —|S 72156

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.

WATER KEoUUKLES DEPT

i

instream flow . ja=fScei—i

J
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

: 57/ :
Signature/();z i ,f,‘_/’/gxz(/ﬂ&cw
Name:fgnpfnnly(l L /{tff?;1eijﬁ

Date: / — ol — ?‘7‘:

Address: F%”nK /;7ﬁ;
r .
( : B <3 ” o
/’—/&’V ete - d J & j; FrEsy
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Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in thesame
detail as the State. The data system will theWlbecome biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Slgnature /}Qé r;{ M Qﬂ%l’f W

Name: Joe_ by Rum & Ba }ﬂbé}«
Date: \/amt’z.g i)
Address: Sax /| KNt 2

Zﬁm' Z:f/%ZZ;,Cakfjﬂﬂ 477&7
e




Burnt River Irrigation District

Baker County, Oregon
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OBJECTIONS TO TECHNICAL REVIEWS - ODFW IWR APPLICATIONS

BURNT RIVER IRRIGATION DISTRICT’S OBJECTIONS TO TECHNICAL REVIEW:
Application numbers 72168, 72169, 72185, 72186, 72160, and 72161.

Submitted: January 25, 1995

Burnt River Irrigation District objects to the technical review on
the main stem of the Burnt River, application numbers 72168 and
72169.

ODFW has used faulty streamflow data in their application. You
will find included with our protest streamflow data compiled by the
Bureau of Reclamation over a 36-year period. The data is both
before and after construction of Unity Dam. We feel it is a far
more accurate record of actual streamflow than what ODFW used. As
you will see, there is almost no natural flow in the months of
July, August, and September, with June and October also being short
of water in a lot of years.

Burnt River has been my home for 55 years and I am a third
generation operator on our ranch. My dad often told me of having
to go up the valley tearing out beaver dams, so they could get
stock water down the river in late summer and fall. That was prior
to the construction of Unity Dam.

We are also enclosing page 25 from the Burnt River Project, Oregon,
Wrap-up Report, 1971, Bureau of Reclamation. That portion of the
report shows that ODFW had determined 25 cfs April 1 to June 30 and
10 cfs the rest of the year were sufficient for fishery needs in
the reach through the lower part of Burnt River Canyon.

We further object to the fact that ODFW made no study to determine
if there were indeed any rainbow trout in the reaches filed on.
River miles 76 to 49 and 31 to Brownlee pool are almost exclusively
private property. At no time did ODFW ask or were they granted
permission to make any study on those river miles. There are no
rainbow trout in the majority of that reach nor has there
historically been.
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We also object to the filing on the North Fork of BufhfiRiVer“\Luuu‘
application numbers 72185 and 72186. SALEM, OREGON

Again we would challenge ODFW’s streamflow data. Also, we would
point out from the minutes of Burnt River Irrigation District,

dated March 12, 1938, that the waters of the North Fork are over
appropriated. Therefore, no further right should be granted. A
copy of the above mentioned minutes are enclosed.

We also object to the filing of the South Fork of Burnt River,
applications numbers 72160 and 72161.

Our objections are the same as on the North Fork. We cannot see
how an additional right can be issued on an over-appropriated
strean. However, if that is possible, it seems it would be an
unnecessary expense to the County Water Master’s office to have to
measure those flows in the South Fork filing as they are all above
Burnt River Irrigation District’s first diversion point and there
is nothing to be gained by these filings.

We would again point out the study in Burnt River Project, Wrap-up
Report, page 25 (enclosed) In this study ODFW acknowledges that
an 1,850 acre foot minimum storage pool at the Hardman Site would
be more desirable than an instream fishery.

We feel that as long as ODFW is contesting our reservation request
on the South Fork, they should not be granted any instream rights
on the Burnt River.

In talking with the directors of the other irrigation districts and
ditch companies in the county, it has become apparent that ODFW’s
technical reviews were similarly botched or fraudulently done
throughout Baker County. We feel very strongly that ODFW should be
held to the same degree of accuracy that we as irrigation districts
or individuals are held.

We request all of ODFW’s technical reviews be returned to ODFW for
correction and that ODFW be held to the same standards to which we
are held. We also request an opportunity to enter further protest
when we have had an opportunity to review the material requested
earlier by Director Keith Schollenberger.

7§6¢»~vu ﬁ,\idzézauﬂt

Lynn R. Shumway, Chaiyman
Burnt River Irrigation District

c Senator Greg Walden
Representative Lynn Lundquist
Representative Chuck Morris
Oregon Water Resource Congress
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To: Water Resources Department
158 12th Street NFE
Salem, Or, 97310-0210
(Attn: Michael J. Mattick)

Subiect: Obiection to ODF&W Instream Water Right

Application Technical Review
File & 72160. 72161, 72168. 72169, 72178. 72185. 72186.

This is an obiection to the in-steam water rights filed by
ODF&W on the Burnt River and its tributaries

I am the ranch manager for Castle Rock Ranch and have been
in the area for less then & vear. Without being able to
devote the time reguired to analvze in detail the technical
reviews.

It was a drv vear and there was not verv much water to go
around . but we all got bv ., S0 where is the water that
ODF&W is.going to use for their In-stream -water.
That is the million dollar auestion

If there was water available the people that alreadv have
water rights in the area would use it . Even the State
Engineer in 1936 said that this area was over-appropriated.

Will the granting of these instream water vight affect prior
existing water rights?

If the in-stream water right is gzranted there will be no
more development in the future. such as hvdroelectric or anv
other water storagze like Reservoirs. Dams. Lakes. Ponds.

This will affect future generations to come.

Sincerelv.

AL o

Mike Pavne

P.0O. Box 149
Unitv, Or. 97884
Ph, (503) 446-3321
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APPENDIX A-1
TABLE 1
HISTORICAL (REGULATED) FLOWS AT HUNT INGTON
BURNT RIVER BASIN, OREGON

(cfs)

Year Oct. Nov, Dec. Jan, Feb, March April May _June July Aug, Sept. Average
1927-28 61.8 94.8 107.4 94,0 186.5 264,0 623.9 242.8 59.3 3.3 2.6 0.0 144.3
-29 13,0 43,7 52,0 52,0 69.6 231.0 206,7 99.2 52,1 6.5 1.6 3.4 69.2
1929-30 11.4 35,3  73.1 53,6 96.5 143,2 43,7 13.0 10,1 1.6 0.0 0.0 9.9
3l 1.6 11.8  43.9 3J9.0 48,2 110,7 191,06 8.1 6.7 1.6 0.0 0,0 318.4

32 0.0 3.4 19,5 35.8 48,2 299.2 719.3 291.0 50.4 3.3 0.0 0.0 122.5

33 15,6 39.4 29.1 35.8 32,0 76,1 485.4 350.4 70,7 2.6 0.6 4,0 95,1

34 13.3 34,6 58,2 %0,5 85.8 96,1 55.5 13,0 9.6 0.0 0.0 4,0 37.4
1934-35 13,3 16.1 33.5 47,0 49,1 127.5 342.,0 74.1 9.6 0.0 0.0 1.1 59.3
-36 20,2 23.2 22.4 31,2 41,8 102,8 651.8 83.4 26.8 0.6 0.0 4,0 83.6
=37 9.0 23,2 26,8 20,2 34,3 98.5 268.0 100.,2 30.6 0.0 0.0 8.7 51.5
k.38 50.3 68,2 193.8 120.3 106,5 174,3 1224,2 266.4 38,5 28.1 41.8 48.7 196.0
-39 46,6 36.1 35,0 23.4 21,4 166.6 528.2 142,6 B82.0 44,1 48,6 48,7 102,02
1939-40 66,0 48,2 38.8 31,1 21.4 159.0 552.1 163,6 90,3 37,2 56,6 37.0 108.4
-41 35.0 40,2 38.8 38,9 123.4 414,0 424,2 200,5 131.1 56.6 58,8 39,3 133.5

42 178,0 116,2 178.6 174.3 153.2 244,0 952,0 276.9 158.4 72,5 56.6 100.6 221.2
=43 73.6 48.2 93.0 151,0 293.4 461,00 1488,3 369,1 240.0 79.4 3.7 133.5 290.2

-44 83.4 144,3 162.6 35,0 25,7 23,4 56.1 142.6 41.2 57,7 56.6 88.8 7.1
1944-45 38,9 100.2 31.1 23.4 25,7 131.7 424,2 189.9 190.9 48,6 72,5 95.9 ll4.:
-46 110,6 42,0 35.8 45,5 146.4 432,5 1062.2 265.0 181.6 65.0 80.5 119.4 214.7

-47 120,3 77.3 113.9 191.9 121.4 47.8 463.9 214.6 166.5 59.4 61.8 119.4 14b6.2

-48 68.2 47.1 126.9 133.4 71.5 65.0 642,0 461.8 342.9 77.2 68.3 136.8 186.8

=49 214,5 87.4 B7.9 133.4 164,4 426,0 843,7 292,7 168,1 58.5 75.2 131.5 223.3
1949-50 203,2 131.1 97.6 97.6 107,2 164,2 596.7 256.,9 .181.5 65.0 65.0 124.4 173.9
-51 152,9 114.,3 133.4 87,9 1l4.4 365.9 966.4 224.4 146.,3 52,8 68.3 95.8 209.7

=52 110,6 94,2 96.0 104,1 130.4 286,2 1347.9 190.2 198,3 87.0 73.1 119.4 235.2

=53 169.0 82.4 91.1 97.6 117.9 242.,3 571.5 416.3 510.9 82.1 81.3 126.9 215.5

-54 242,3 174.8 130.2 95,0 71.5 61.8 215.,1 185.4 105.9 50.4 71.5 124.4 127.6
1954-55 185.4 100.9 79.7 84,6 50,0 27,6 20,0 lis.1 161.3 3%.8 &2.1 6.7 76.4
-56 29.3 30.3 29.3 178.9 228.5 614,6 1270.6 422.8 198.,3 70.7 81.3 85.7 269.

-57 76.4 67.2 65.1 50,4 232,0 315.5 539.5 382.,1 163.0 84,5 58.5 55.5 173.5

-58 63.4 70.6 86.3 97.5 368.0 422.,8 897.5 765.9 270.6 120.4 99.2 111.0 280.0

-59 82.9 79.0 110,6 92,7 80.4 78.0 225.2 91.0 53.8 55.3 42,3 87.4 89.8
1959-60 170.4 120.2 65.9 42,8 47,0 65.9 480,2 208.4 190.9 71.4 60.0 62.9 132.0
-61 62,2 36.1 38,8 42,8 34,1 38,8 120.2 226.8 178.2 60.0 56.6 34.6 73.6

-62 29.3 28.6 27.6 27,6 32,2 65.0 453.8 221.1 75.6 56.9 55.3 471 93.2

-63 71.5 55.5 53.6 34,1 232,1 71,5 215.1 177.3 94.1 66.6 63.4 72.3 99.6

SOURCE: U. S. Bureau of Reclamation
“Unity Reservoir in operation.
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APPENDIX A=3
TABLE 2
NATURAL FLOW AT HUNTINGTON (ADJUSTED FOR REGULATION)
BURNT RIVER BASIN, OREGON
(cfs)

Year Oct. Nov. Dec. Jan. Feb., March April May June July Aug. Sept. Aver.pge
1927-28 61.8 94,8 107.3 94,0 186.,7 263.8 623.8 242.8 59.3 33 26 0.0 144, 3
-29 13.0 43,7 52.0 52.0 69.6 230.8 206.8 99,2 52,1 6.5 1.6 1.3 by.!
1929-30 11.4 35,3 73.1  53.6 96.4 143.2 43,7 13.0 10,1 1.6 0.0 0.0 39.y
-31 1.6 11.8 43.9 39.0 48,2 110.6 191.7 8.1 6.7 1.6 0.0 0.0 38,4

-32 0.0 3.4 19.5 35.8 48.2 299.,2 719.3 291.1 50.4 3.3 0.0 0.0 122.5

=33 15,6 39.3 29,1 35,8 32,0 76.1 485.4 350.4 70.7 2.6 0.6 3.9 95.1

=34 13,3 34,6 58.2 80.5 85.9 96,0 55.5 13.0 9.6 0.0 0.0 3.9 7.4
1934=-35 13,3 16,1 33.5  47.0 49,1 127.5 342,0 74,1 9.6 0.0 0.0 1.6 59.3
-36 20,2 23,2 22.4 31.2 41.8 102.8 651.8 83.4 28.8 0.6 0.0 3.9 3.6

=37 9.0 23.2 26.8 20.2 34.3 98.4 268.1 100.2 30.6 0.0 0.0 8.4 51:5

* =38 50.4 68,2 193.7 120.2 106.4 174.3 1239.8 260.5 20.7 0.0 0.0 0.0 185.%
-39 59,2 76.0 67.8 46.8 52.2 316.0 603.0 82.9 18.6 0.0 0.0 9.3 116,38
1939-40 52,3 57.5 5l.4 46,3 91.6 374,1 552,1 89,8 10,1 0.0 0.0 2.8 110.4
=41 72,7 66.9 66.2 63.3 127.2 541.5 504.7 193.0 108.4 0.0 0.6 35.6 148.3

=42 138.4 117.3 181.4 173.2 153.3 292,54 1117.3 291.,8 104,1 G.,0 0.0 36.4 216.5

=43 74,7 69.3 106.2 150.2 260.7 534.2 1709.1 367.6 184.6 0.0 0.C  42.4 289.8

=44 93.4 134,0 133.,8 58,7 58,6 105.6 161.8 105.8 29,4 0.0 0.0 36.4% 76.6
1944=45 57.7 146,0 75.0 54,3 48,2 158.0 543.7 257.4 109.8 0.0 0.0 22,6 122.5
-46 100.4 75.3 80.9 86.3 153,6 483.8 1188.4 288.2 95.8 0.0 0,0 58.8 216.7

=417 122.8 108.4 170.2 162.5 189.3 247.5 482,2 139.6 82.4 0.0 0.0 46.1 145.2

-48 80,2 79.5 131.9 149.5 123.4 138.6 761.3 551.2 327,7 0.0 0.0 73.1 200.9

-49 168,8 117.4 112.6 136.5 163.1 499,0 1019.3 298.6 74.1 0,0 0.0 56,8 20,0
1949-50 176.9 138.,7 106.6 110.4 124,0 212,2 839.2 308.6 122.4 0,0 0,0 50,3 181.9
=51 144,3 126.8 154.0 117.1 178,0 402,1 1112,6 225.8 62.4 0.0 0.0 24,0 211.2

=52 102.8 108.,0 116.3 118,3 139.0 303.2 1514.1 308.8 121.9 0.0 ¢.0 5%.5 239.4

=53 141.7 92.6 107.4 141.9 170.0 341.8 746.9 413,2 486.7 0.0 0.0 18.8 22L.7

=54 174,9 171.2 139.7 118.8 161.,6 174,0 380,6 110.3 72,1 0.0 0.0 47.5 128.6
1554-55 144.4 112.8 87.7 B4.6 60.7 47.0 146.6 155.2 66.6 0.0 0.0 0.0 75.6
-56 43,4 47,4 188.8 190,9 237,8 700,8 1376.5 427.5 119.8 0,0 0,0 16.8 278.4

=57 43,1 82,0 123.4 101,9 346,6 358,0 528.9 286.1 45.1 0.0 0,0 0.0 158.1
-58 52,0 90.6 96.5 109.2 470.7 420.5 1065.5 104,2 216.5 35.3 0.0 24.2 Jou.3
-59 68.4 103.9 159.2 136.8 135.2 184.5 326.2 48.6 0.0 0.0 0.0 34,1 99.4
1959-60 165.9 133.8 86.2 74,3 80,9 241.4 610.8 149.5 83,2 0.0 0.0 17,0 136.6
-61 64,0 82,8 69.9 70.3 101.8 156.6 234,4 118.0 4l.4 0.0 0.0 Tad 78.6

-62 38,7 62,3 66,0 76,9 85,9 142.0 611.4 151.6 0.0 0,0 0.0 0.0 102, 4

-63 92,7 107.,1 116.8 67, 380.2 155.3 234.0 151.3 6.9 0.0 0.0 0.0 107.6
AVERAGE: 141.8

NOTE: The above flows are estimated for natural (unregulated) conditions and
equal recorded and estimated historical flow, plus change of storage
in Unity Reservoir.

SOURCE: U, S, Bureau of Reclamation.
*Unity Reservoir in operation.
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Conservation Pools and Sustained Streamflow

The Fish and Wildlife Service states that the proposed conservation
pool (1,850 acre-feet of dead and inactive space) would provide an
optimum trout fishery in Hardman Reservoir and that a minimum sustained
release from the reservoir of at least 10 cubic feet per second would
be desirable to maintain a stream fishery in the South Fork of the
Burnt River downstream from the dam. However, the Service states that
the reservoir fishery would be more significant than the 1imited down-
stream fishery; and therefore if available water supplies are inadequate
to provide both the desired minimum reservoir pool and the downstream
release, the latter should be sacrificed. Water-use studies show that
both requirements could not he provided in many years; and, accordingly,
only the minimum reservoir pool would be provided in the proposed
development.

A high quality sport fishery would be created in Dark Canyon
Reservoir by the proposed conservation pool (2,000 acre-feet of dead
and inactive space). Further, to improve the stream fishery, the Fish
and Wildlife Service requested a minimum streamflow in the river below
Dark Canyon downstream to Chambeam Diversion Dam, Desired flows are
25 cubic feet per second from April 1 through June 30 and 10 cubic feet
per second for the remainder of the year except in extreme drought years
when flows would have to be reduced. The operating plan for the division
would meet these requirements.

Access and Public-Use Facilities

Adequate access for fishermen and hunters to Hardman and Dark Canyon
Reservoirs would be provided by roads paralleling the reservoirs. Only
short spur roads would be necessary to connect parking-area and boat-
launching facilities with the primary access roads.

Facilities needed for angler use at each reservoir would include
a vehicle parking area, toilet facilities, and a boat-launching ramp.
The public use facilities for recreation included in the plan of develop-
ment would meet the needs of hunters and fishermen as well as other
recreationists.

Big-Game Replacement-Habitat

Development of Hardman and Dark Canyon Reservoirs would inundate
some big-game habitat. Lands to serve as replacement have been pro-
vided in planning at both reservoir sites.

25
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"hereas, the primary purpose of the contract fé;

entered into between the Burnt River Irrication ;lﬂf,
District and the United States, providing for %
the construction of the Unity Reservoir, was N

to provide a supplementary water supnly to A

the irrigated land, the water certificates of E
which were of record and the points of diver- ;;; ¥
sion and canals in connection with which were e
recited in said contracts, and §§}ﬁ

"hereas, certain prior storage rights to the

b e

L e e R %
e

r i

recited water rights and diversions are recog- j
nized as being necessary, desirable and proper | A
and i
! = 5‘.5

"lWWhereas, pursuant to that certain resolution 'i% L
adopted by the directors of this district on i:ﬁ??
or about the 26th day of l'arch, 1936, and ‘rif_@
approved insofar as the same applies within . : ’é,{;f
the boundaries of the district by Charles &E. ji& i
Stricklin, State Engineer, it was declared that (10
the waters of Burnt River and its tributaries fi1 1
above Unity Dam are over-appropriated and d o Lk
the State Zngineer was petitioned to deny j‘ljf
further permits to appropriate said water, and i y;g

a i Y
"jhereas, it is desirable that /definite nolicy by s
be adopted for the Board of Directors of this i
district to pursue, ' 5] kif
"NOV! THEREFORZ, be it resolved: f} Ha
"First: 'That no expanded or increased acreage : £ g
over and abovge the water certificates appur- ! I
tenant to the lands in what is now Unit 1 shall g .

be permitted.

t

i
"Second: Prior and superior rights for the ¥
use of the storage waters of Unity Reservoir f*
will be restrictzd to the rights appurtenant , i
to the land, the water certiricates of which i !

were of record prior to the 25th day of larch, _ 1 i
1936, | o

- .
"Third: Contracts or agreemsnts to furnish ' f i
storage water from Unity hLeservoir to in- ; A
creased or expanded acreage or "for other law- o E-yj
ful purposes" sheall bs infTerior to rights : i

appurtenant to the lands as of record nrior -
to the 25th day of l.arch, 1936, : L

st



RECEIVED
JAN 3 0 1995

WATER kcowureeS DEPT.
SALEM, OREGON

January 23, 1995

Mr. Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem OR 97310-0210

Dear Mr. Mattick:

As a water right holder under Oregon law, I wish to formally object to the Technical
Review Report for the instream flow applications IS 72168 and IS 72169 by the Oregon
Department of Fish and Wildlife. These applications will pose serious harm both
economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon Department of Fish and Wildlife
applications for the following reasons:

1. The data presented is not accurate and better data is available from historic
sources, such as our irrigation district, that more truly reflect the actual situation,

2. The methodology used by the State to determine the average annual flow is not
the most reasonable method for looking at applications like this in this basin.

3. The methodology used by ODFW, leads them in some cases, to request an
instream water right where historic records show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly flows.

5. The ODFW has not demonstrated, or even made a logical case for having an
instream fishery flow in months were historically the stream would not support such a
fishery.

6. The granting of an instream flow to the ODFW could have a long-term negative
impact on our current water rights. It would place the "STATE ODFW" in a position that
in time will lead to conflicts over water usage. The State has so many more resources
than a private individual it would be very costly and almost impossible for a private
individual to produce and present data at the same level and in the same detail as the State.
The data system will then become biased in favor of the State.

7. Granting an application such as this without full public understanding and
acceptance of the data base and methodology does not make for sound water resource
management.
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8. The basin is currently "over-appropriated" and it does not make sense to

compound the problem further.

Given the above mentioned concerns I strongly feel the applications of the ODFW should
be rejected.

Sincerely,

Signature '-

Name:~ %)@ éﬁéz ;é% 524(4)

Date: / Q,:’) q q
Address: )J /U E/%{m BA/\.Q_,

@%&mw
%%M
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January 23, 1995

From: 'T'r_(,n;ble- land Co.
Po. Bor /38

HereFord, OR 97§37

Subject: Objection to ODF&W Instream Water Right Application Technical Review

To:  Water Resources Department
158 12th Street N.E.
Salem, Or 97310-0210
(Attn: Michael J. Mattick)

Reference Application File Numbers IS 72168 and IS 72169
I object to the above listed technical reviews on the following basis:

(1) T object to the in-stream filing on any stream that is already classed as "over
appropriated”. The reason for this is: If the stream is over-appropriated, the current water
rights holders are limited to a specific duty and rate. Anything over the authorized rate
they must leave in the stream anyhow.

(2) The data presented is not accurate, Historical records available in the Burnt River
Irrigation District show that live-stream flows in the main stem of the Burnt River are well
below those presented in the applications. The methodology used by the State to
determine the average annual flow is not the most reasonable method for looking at
applications like this in this drainage basin. Measurements taken at the gaging stations are
primatily water released from Unity Reservoir. Averages of the flow in the Burnt River are
misleading and deceiving. The highs during major run-off are very high, while the lows,
which are the normal condition, go all the way down to no natural flow.

(3) The amount of water requested. At a public meeting in Baker City on December 8,
1994, a member of WRD staff told the assembly that these amounts of water were derived
without regard to existing authorized diversion. I believe the existing authorized diversions
should be taken into account.

(4) Statement: “*The source of water is not withdrawn from appropriation,” Believe
the Burnt River is over-appropriated.

(5) ODF&W has not demonstrated, or even made a logical case for having an instream
fishery flow in months where historically the stream would not support such a fishery.

Sincerely;

\Jhombte) Land Oo.
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My . Michael J. Mattick
Watl.er Resouvces Dapayvtment
158 12th Street NE

Salem, OR 27310-0210

e TE 72160, FU16), F2A7R, F2LGL. TZIsG, 72166, 70169

.

Dear My . Mattick:

Agoa concerned Citiven of Sastern Ovedon and pavticulariy of tho
Buynt Ravey Valley, T am protesting the technical reviews of
ODITEW i lings for Instveam wabtsy viahbs in this avea. The coviif
caten Invelved ave 15 721400, 7210y, 72176, 72185, 721846, 77167,

7168,

T will addvess the viver segments in the applications individual-
ly and exelain why the technical veviews are defective. In gener -
Al . bhe fact thalt watsy in this basin has heen ovevappyopviated
since before 1930 should giwve the Departmant the firvst clue
thaere 1% no water Tor ODF&W to appropriate. And using averaqgs
stream flows as the amount of water Tor appropriation is a Tlaw
in bhinking, noet what T would Lerm "sclentifle analvsis". Many
styeams in this area vun lifttle or noe watery in late summer  and
fall. The main stem of Lhe Burnt River was . known to go dvy by
August nearly every yearv befTore Unity Dam was constructed, the
North fFork still is dry every vear during irvigation season, awd
each fall the rviver below the dam is nearvly dry as the dam iz
fillaed., "Avevage" Tliows mean nothing. Maintaining minimum Flows
in these viver segments during these periods would cause finan-
cial hardship on the economy of the valley. In addition. approv-
ing these instream yvights would place an unfaiv financial burden
on the Ivrvigation District which must bear the cost of measur ing
these flows. Measuring, of course, will be easier in streams
which have no flows.

15 72160, 72161, /2178

These three stream reaches of the South Fork Burnt River are
located within National fForest, however, land exchanges could
result in private pavcels wheve ilvrvigation needs could not be
met, even with storage projects and temporary watey ryights, if
instveam water vights existed. Future needs might also be Tor
mineral extraction and processing. Since the instream flow vabes
for these soegments in many cases is favy more than what the stream
actually flows, these future needs have not been allowed for.
Thaese are obvious slements of the water rviaghts az approved the
‘may impaily ov be detvimental to the public intevest

The vequasted flows exceed the level of flow necessary to support
fish vyearing and spawning. This is a fact. Fish are reared and
spawn Nnow in the South Fork and it certainly does not run the
amounts ODF&W has rvequested. Ovegon Jaw states the flow rates
should be reasonable and =et at the minimum cuanhbiiy necessavy Lo



suppoyt the Tish. K3
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The Oregon Method obviously wasn’t followed for these flr\ﬁ QWZ ‘*wp
styeam segments. They arve all spring Ted. Also, 1t is not Q
szonable to appyove the gsame flow rates for the entire length af
the reaches. The South Fork is a good example of this. It neavly
doubles in volume where Mammoth Seving Tlows into the rivery .

16 72185

The segment. of viver which includes the headwaters of the MNorth
Fork Burnt cleary down bte Camp Craek is Tar too long and varyies iLn
flow Loo much due Lo tyibutaries flowing into the yviver to in-
clude in one appiication. The Gregon method was not Tol lowed Tor
Lhils stream qeqm@nt since 1b iw speying fed and also T=d by watey
from the Pele Mann Ditch. Depending on the uze, sometimes the
diteh empties into the headwaters, sometimen 1t zmpties In mile
dgdownstyeam at Tony Cresk. It 1s not reasonable to approve the
zame fTlow rate tor the entire reach of 1% 72185 and it is not
aven possible to come up with any kind of meaningful flow rate
since the Tlow of the rviver ig dependent on when Lhe miners and
irvigators use the waterv and which way they chose Lo dump itl.

5

Mining is the blg use in Lhe avea and theve arvre many minilng
cditches and old water vights. Thevre are also many irvrigation
ditches in the arvrea which bring water to the Whitney Valley. Both
mining and irvigation watey 1s gatheved in the Pete Mann Ditch
begimming in the North Fork John Day Basin. This water emptics
into the Novrth Fork of the Burnt. The rviver transports ditch
water Tor many miles until the water iz taken out at Big Flatt Lo
ivrigate the North TFork vanches. although cuvrrently the water is
overappropy iated, early in the spring in good vears there i=m
extya watery in the system which could be put to beneficial use
through off-channmel, non consumptive mining projects where once
ponds are filled, process watey 1s rvecyclea. Instream water
rights would preclude new watery rights being filed as old ones
are abandoned, would preclude temporary watev rights in good
vears and would preclude storage projects to provide water late
in the vear for mining. Mining 1is an important industyy on the
National Forvest and mineval extraction activities ara c¢vritical
fovy the local, State and National economy. Thus, it is obvious
bhere are elements of the water right as approved which would be
jetslmental to the public interest.

The requesled flows exceed Lhe lavel of flow in the stream sog
ment . By July vyou can step across the rviver unless Pete Mann
Dit.ch water is sugmenting the flows. The newly constructed gaging
station on this segment of +the North Fork Burnt is the first
attempt made Lo measure these Tlows. The data submitted at this
time by the applicant is incomplete and inaccurate with no map-
ping or verifiable stream Tlow records to back up the suggested
flows. 1t is unreasonable to approve a watev vight for this
=ty eam segment. The Novth Fork Burnt River in this section is
essentially a ditch which carvrvies water Trom its headwatery
spyings and the Pete Mann diteh downstvyesm into the 8ig Flatt
Ditch. The Novth Fork River chanmel is dry below the Big Flatt
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diversion. (sec IS 72186). ' 5% Q@égo“tp
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Fovadge pyoduction on private land in the Whitney Valley 1is
eszential to the maintenance of the vesident elk herds by OQDF&W.
Approving  instream water rvights which would preclude storage
Tfacilities such as the proposed Ricco Dam would have an adverse
=T fect on develaopment of new Tields. And since there isn’t enough
water Lo effectively irvrigate the Tields now in production, any
reduction In available water would cause an adverse effect of the
sl population. This would constitute a detvimental effect on th
Sl ao Lnleront,

€

1% 721840
The Norvbh Fovk Burnl River immediately balow Camp Creek is emsen-

tial for irvvigation of the lower Whitney meadows. The viver is
spyeact on the meadows to produce hay and Torage, which i utl

lized not only by domestic livestock but alse by the same hevd
ot over 200 heaa of elk mentionsd in IS 72185. Instvesam water
rightz in this area which precludaed futuve development of ivvigsas -
bion rights and storage vights could adversely affect forage
available Tov the elk and be detvimental to the public interest.

This viver seagment 1z far too long and diverse to trealt as one
apprlication. The upper parvit of the reach flows vear-round because
of vevturn Tlows from ivrigation on the Whitney meadows. The
gaging station measures faivly accuvate flows at Fetticoat bubt in
ne way vepresents what the flows ave near Whitnaey. MNeay Whitney
Lthis segment of the river dries up to the point where vyou <can
easily step across it unless Pete Mann Ditch water augments
flows. This is private land and no permission has been granted to
ODF&W to accoess thiss land to measure flows. Thevefores theres Lo no
way accurate information could be obtained fov this application.

arct below the gaging station near the Forvest Boundary where Lhe
river is diverted into Rig Flatt., there is no rviver at all. The
application is for the North Fork Burnt fyom Camp Creek to the
Dam. However, there is no water at all for four miles of this
reach duving ivvigation seamaon. Novth Fork water entevrs ths Burnt
Rivery below the dam during this time peviod. averaging a dry
Tiver chammel  with a portion of the river that runs year round
( just bavely in the summey, good flows during the spring flood)
iz not a reasonable oy scientific way to come up with flow
amnount.s Toy this application.

The technical veview stales the instryeam watavr rvight is Tor
migration, spawning, edgg incubation, fry emergence and Juvenile
rearing of rainbow trvout. lorest Servvice records show stream
tenpaeratures on the Novth Fork Burnt River exceed State standards
for trvout habltat except for a brief time in the spring during
run-off. Even than when stream temperatuves arve low, sediment
genevated by melting snow usually precludes fish spawning or fry
emargence. The watershed 1s on the mend and perhaps in vears to
come Tish may use the Novih Fovk. But granting a water rvight now
for a bensficial use that does not exist Tor at least pavi of the
vear 1s not covvect. The dates of trout use stould be modifiad.
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The Burnt River below Unity Dam is essential for maintaining thQW

irvvigation needs of the wvalley. Flows fTluctuate guite a bit
betwezen the two gaging stations. All the lands in the Buynt Riwver
Valley are private and no permission was granted to ODF&W to
access the land. Thus, accurate infermation about styeam flows
could not have been used in this application. Oftern during the
summar . Lhe whole valley finishes having ab about the  sams tims
and its zsantial all the irvvigators TELY Gvound waet o agalin
g auickly as 3 LA uppery dit turnad on Lo capaocis
ty, the rviver is driad up untildl moyv ; iz turned out o at Lh
dam and veturn flows begin to augment the flow of b
i

[
&z

M
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styeam uservs. Usually theve 1s some waley flowing in the viver
duving Lyvigaition seazon but not alwayz. It would causme o dety i
mental otffect on Lhe vanchevs not be able to take the watery whan
Lhey needed b, Just because of some instream wabltesy viaht fTor
water which naturally would not even be avallable. as stated
GV evioualy, betfors Unity Dam was built, ths Zurnt Rivey =simply
dviced up in late summey . Issuing instrvream wabter vights Tovy the
Buvnt River would not be reasonable and would be detrimental to
the local economy and the public interest.

AT ber irvigation sesason ends each year the gates on the dam ave
shut and no watey is veleased. The rivey dries up to pools while
the dam 1o being filled., There is ne water avaeilable for instream
water vights duving the fall and wintey months. Maintaining a
mivimum Tlow would have adverse affects on downstream users who
expect a full reservoiy in the spying.

The watev vights application is in ervorv in that the beneficial
use is for migration, spawning, egg incubation, tyy emevgence andg
Juvanile veaving of rainbow trout. Habitat for this uss does not
axist. Watey temperatuves duving the summey are too great in
this segment of Che Ournt River to allow surwvival of trout. much
less spawning, egg incubation, fry emevgence and Jjuvenile veav-
iveg. In many sections of the Bridgeport VYalley the yiver has
little gradient and braids throughout the area in sepavate chan-
nels which arvre sometimes dry, depending on which fields ave being
irvigated. The viver is dry in the fall after the dam is shut
dowr. None of these conditions provides habitat fov tvout. An
occasional tyvout iz caught in Dark Canvon by the miners therve,
but. the Tish  ave zsmall and the flesh soft and insdible becauss
of warm styeam tempevaturaes and ouv Ky watev . Huge, ugly suckers
are Lhe main tish species in this scagment of the SBurnt. The

application is for the wrong tish species.

The Burnt Rivey from Clark’s Creoek to Durkee ism an important
mineralized avea and production of minerals is impovtant to the
local . State and National e=conomy. The lowey half of I% 72169
falls into this minevalized zone. Instream watevy yvights which
rveclude future Ltempovary water rvights., storvage projects and
filing for abandoned watey rights could adversely affect these
operations and would not be in the interest of developing miner-
als for the public good.
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The Tinal seament of the Burnt River iz auite similar to qumnht
15 7216%. The fivat pavi of the segment flows through Davk Far&lgb
and Js Lmpovtant for its mineral vesources. iling of instrezam 'V
watev viahts Lhat precluded future development in this aves would
be detyimaental to the public dood =ince miverals aras NeCoSSars
Taor  tha Jocal, State and National economy.

The viver bhon Tlows through the Durkes Valioy where it is spread
on the ficlas, Mineval sxtyvascilon s also an impoviasnt  indusiyy
T ihja ament of bhe vivoerv ., Tinally, Huntoanoaton the viver
Flow: ints the Snake River. This yiver ment is hoo long and
EGO «il wayvae  Sn tlows Lo qual ity Tor Lechnical

A5 O Sadment

Tavie. fAs with application IS 77214%, Tlows fluctuates fremendous
Py petiasn Lhe Two goaging stations. The Jlands are s)] oy ivate
Tyom Duy Kes Lo th@ Snak@ River and no permission has bsen granted
by Lhose lendowners Lo give ODFAW access. ThHus, no accurate
racovdz of tTlows could Have been used Lo avvive at the instream
water vight amount on ths technlcal veviow.

Even bthne secibion of this segment of viver which flows thyough
Davk Canyon whave ne irvigation occurs 1o nob tyvoub habitat . Hany
large, healthy suckeys inhablit the slow deep pools but tyout do
not spawn. =403 arve not incubated and fry do not emerge in waterv
whare temperatures excead 85 degrees in the summer wmonths. Some
Fish from the Snake River may possibly move inbo the lowey viver
neay the Snake bub the viwvey above the confluence iz little used,
axcept by suckevrs. The application 1s in evvor as to fTish spe-

cles.

Mo applicabion was made by ODF&W for the South Fork Burnt River
stream segment Trom the gaging station through the South Fork
Valley to the vaesarvoir . Dwvidently, personnel from ODF&W could
drive by on Highway 26 wheve the dry channel of the South Fork
Buynt River corvosses under the highway and see there 1z no water
avallable., This ia good thinking on that agency’s pavt. There is
ne textya" watey anvwhere in this basin to appropviaste Tor ODF&W
instyeam waber ilqits. Approval of these cevtificates would not
be in tne hest intorest of the community oy of Lhe public. &1L
applications should be denied.

Sincevely,

Do (Tlofoeern
;ﬁ&an Blexander

PLOL. Cox 153

Unity, QR 97084

Qb d4l 3413
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Michael J. Mattick HA JﬂN 3 0 7995‘
Water Rights Specialist TER Res VURLES DY
Oregon Water Resources Department SALEN? ORFGO EPT,

State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

I am writing this letter in reference to the Burnt River and its status
regarding stream flow and the migration of native fish, before the
building of the Unity Dam.

I am Arthur Trimble, an 85 year old rancher, who has lived and ranched all
my life in the Burnt River area; in fact, my Century Farm is located in
Hereford primarily along the banks of the Burnt River.

Prior to the building of the Unity Dam, Burnt River would completely dry up
in the summer time (June 15-October 1). There was no fish or fishing through
the Burnt River Valley (Hereford Area). Due to this dried up condition the
fish that migrated in the spring died in the pot holes and stagnant water.

Now there are no native fish left above the reservoir specifically because
the Game Commission on 3 different occasions, that I can remember in a 15
year time span, poisioned the reservoir and its tributaries to kill all
the native fish, so they could plant the type of fish they desired.

It appears to me it is ridiculous to be arguing over water that isn™t
available and secondly arguing about native fish that no longer exist in
the river due to the work of the Game Commission.

Sincerely,

o T e

Arthur J{ Trimble
Retired Rancher

Q168
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January 19, 1995 REGoy

Mr. Michale J. Mattick B
Water Resources Department

158 12th Street NE

Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following okjections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4, The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instrgéﬂghﬁﬁﬁﬁgEaggt”h
rights will be born by the landowners and irrigators. e

administrative costs will fall on the taxpayers. We as

taxpayers, landowners and irrigators object to these additional
known and unknown expenditures,

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely,

City Council of Unity
Cherry L. Dickson, Mayor
Pat Schiewe, City Recorder

" CLD/ps
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January 19, 1995 SALEM, OREGON

Mr. Michale J. Mattick

Water Resources Department }
158 12th Street Pepartment M7
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. fThis clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.



K TEr Iy
JAN 3 o 1995

WATtH thu Hb’.‘.b
5. The burden of the cost of implementing the instream watSALEM, ORgeoﬁmP
rights will be born by the landowners and irrigators. The
administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely

-~ -
¢ COLLEEN HUTCHEOR §

BOX 136
§ HEREFORD, OR. 97837 ]

----'-‘-‘
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Mr. Michale J. Mattick
Water Resources Department
158 12th Street Department
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, Is 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instrean waté%MEM,ogbtbutr
rights will be born by the landowners and irrigators. The EGon
administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely _
ey 77 v
HCT S6 Rex /35
“estent OO,

97.5*37%/L
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January 19, 1995

Mr. Michale J., Mattick
Water Resources Department
158 12th Street Department
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further pernmnits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs,

2, We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current 1nformat10n could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for _
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instream Wa%%mwﬂiyntbutﬁl
rights will be born by the landowners and irrigators. The RTGON :

administrative costs will fall on the taxpayers. We as
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be rejected
or returned to the applicants for the curing of defects.

Sincerely

%"/ /f//;/?)%a\

/90:ﬁ§7J02
Und, &r 9758
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SALEM, OREGON
January 19, 1995

Mr. Michale J. Mattick
Water Resources Department
158 12th Street

Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS5 72160, IS 72161, IS 72178, IS 72185, IS 7218s, IS
72168, 15 72169 *

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or akout March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
appropriate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as required by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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5. The burden of the cost of implementing the instream“%&bex;uv .
rights will be born by the landowners and irrigators. The SALEp, OREESucHL
administrative costs will fall on the taxpayers. We as N
taxpayers, landowners and irrigators object to these additional

known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

Objections #4 and #5 could have a big economic impact on our
community. Consideration should be given to what impact new
regulations will have on small rural communities such as ours.
Any additional burdens put on this community could have a very
negative effect on our school.

Sincerely,

(B (Weteglon.

Bonnie Clugston

Burnt River Community
Development Council

P.O0. Box 102

Unity, OR 97884

Sincerely
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; APPENDIX A-1

E TABLE 1

3 HISTORICAL (REGULATED) FLOWS AT HUNT INGTON

1 BURNT RIVER BASIN, OREGON

i (cfs)

‘ii Year Oct, Nov. Dec. Jan, Feb. March April May June July Aug. Sept. Average
- 1927-28& 61.8 94.8 107.4 94,0 186.5 264.0 623.9 242.8 59.3 3.3 2.6 0.0 144.3
2 -29 13.0 43,7 52,0 52,0 69.6 231.0 206.7 99.2 52,1 6.5 1.6 3.4 69.2
5| 1929-30 11.4 35.3 73.1 53.6 96,5 143,2 43,7 13.0 10.1 1.6 0.0 0.0 39.9
= | 31 1.6 11.8 43,9 39,0 48.2 110.7 191.6 8.1 6.7 1.6 0.0 0.0 38.4
! 32 0.0 3.4 19.5 35.8 48.2 299.2 719.3 291.0 50.4 3.3 0.0 0.0 122.5
| 33 15.6 39.4 29,1 35.8 32,0 76,1 485.4 350.4 70.7 2.6 0.6 4.0 95.1

34 13.3 34,6 58,2 80.5 _85.8 96.1 55,5 13.0 9.6 0.0 0.0 4.0 37.4

1934-35 13,3 16.1 33,5 47,0 49,1 127.5 342,0 74.1 9.6 0.0 0.0 1.7 59,1

=36 20,2 23,2 22.4 31,2 41,8 102,8 651.8 83.4 28.8 0.6 0.0 4.0 83.6

-37 9.0 23,2 26,8 20.2 34.3 98.5 268.0 100,2 30.6 0.0 0.0 8.7 51.5

; * .38 50.3 68.2 193.8 120,3 106.5 174.3 1224,2 266.4 38.5 28.1 41,8 48.7 196.0
g -39 46.6 36.1 35.0 23.4 21.4 166.6 528.2 142.6 82.0 44,1 48,6 48.7 102,0
3 1939-40 66,0 48,2 38.8 31,1 21.4 159.0 552.1 163,6 90.3 37.2 56.6 37.0 108.4
=41 35.0 40,2 38,8 38,9 123.4 414,0 424,2 200,5 131,1 56.6 58.8 39. 133.5

-42 178.0 116.2 178.6 174.3 153.2 244,0 952,0 276.9 158.4 72.5 56.6 100.6 221.2

-43 73.6 48,2 93,0 151.0 293.4 461.0 1488.3 369.1 240.0 79.4 733 133.5 290.2

-44 83.4 144.,3 162.6 35,0 25.7 23.4 56,1 142,6 41,2 57,7 56.6 88.8 ir:1

1944-45 38,9 100.2 31.1 23.4  25.7 131.7 424,2 189.9 190.9 48.6 12,5 95.9 114,12

-46 110.6 42,0 35.8 45,5 146,.4 432,5 1062,2 265.0 181,6 65.0 80,5 119.4 214.7

=47 120.3 77.3 113.9 191.9 121.4 47.8 463.9 214.6 166.5 59.4 6€1.8 119.4 146.2

A -48 68.2 47.1 126.9 133.4 71.5 65.0 642,0 461.8 342,9 77.2 68.3 138.8 186.8

- =49 214.5 87.4 87.9 133,4 164.,4 426,0 843,7 292,7 168,1 - 58.5 75.2 131.5 223.3

- 1949-50 203.2 131.1 97.6 97.6 107,2 164,2 596.7 256.9 -181.5 65.0 65.0 124.4 173.9

g =51 152,9 114,3 133.4 87,9 114.,4 365.9 966.4 224.,4 146.,3 52,8 68,3 95.8 209.7

i« =52 110,6 94,2 96.0 104,1 130,4 286.2 1347.,9 190,2 198.3 87.0 73.1 119.4 2352

L -53 169.0 82.4 91,1 97.6 117.9 242,3 571,5 416.,3 510.9 82,1 81.3 126.9 215.5
-54 242,3 174.8 130,2 96.0 71.5 61.8 215.1 185.4 105.9 50.4 71.5 124.4 127.6

1954-55 185.4 100.9 79.7 84,6 50.0 27.6 20,0 117.1 161.3 39.8 60.1 6.7 76.4

-2 -56 29.3 30.3 29.3 178.9 228.5 614.6 1270.6 422,8 198.3 70.7 81.3 85.7 269. .

e -57 76,4 67.2 65,1 50,4 232,0 315.5 539.5 382.1 163.0 84.5 58.5 55..5 173.5

= -58 63.4 70.6 86,3 97.5 368.0 422.8 897.5 765.9 270.6 120.4 99,2 111,0 280.0
- -59 82.9 79.0 110,6 92.7 80.4 78.0 225.2 91,0 53,8 55.3 42.3 87.4 89.8
. 1959-60 170.4 120.2 65.9 42,8 47.0 65.9 480,2 208,4 190,9 71.4 60,0 62.9 132.0
=61 62,2 36.1 38.8 42,8 34,1 38.8 120,2 226.8 178,2 60.0 56.6 34.6 73.6

-62 29.3 28,6 27.6 27.6 32.2 65.0 453.8 221.1 75.6 56.9 55.3  47.1 93.2

-63 71.5 55.5 53.6 34.1 232,1 1.5 215.1 177.3 94,1 66.6 63.4 72.3 99.6

SOURCE: U. S. Bureau of Reclamation
*Unity Reservoir in operation.




Michael J. Mattick

Water Rights Specialist

Oregon Water Resources Department
State of Oregon

Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rlghts. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

Signature

Name:

Evelyn .I. Keith

Address: 1205 Washington Av

Baker City, OR 97814

/%M/%
2/ s



Michael J. Mattick NATE 1
Water Rights Specialist o

Oregon Water Resources Department ~=M, OREGony

State of Oregon
Commerce Building

158 12th Street NE
Salem, Oregon 97310-0210

Dear Mr. Mattick,

As a water right holder under Oregon law, I wish to formally
object to the Technical Review Report for the instream flow
applications IS 72168 and IS 72169 by the Oregon Department of
Fish and Wildlife. These applications will pose serious harm
both economically and socially to ourselves and our community.

I object to the Technical Review Report for the Oregon
Department of Fish and Wildlife applications for the following
reasons:

1. The data presented is not accurate and better data is
available from historic sources, such as our irrigation
district, that more truly reflect the actual situation.

2. The methodology used by the State to determine the
average annual flow is not the most reasonable method for
looking at applications like this, in this drainage basin.

3. The methodology used by ODFW, leads them in some cases,
to request an instream water right where historic records
show that in many years there is no flow.

4. The ODFW has requested flows in excess of the monthly
flows.

5. The ODFW has not demonstrated, or even made a logical
case for having an instream fishery flow in months where
historically the stream would not support such a fishery.

6. The granting of an instream flow to the ODFW could have a
long-term negative impact on our current water rights. It
would place the "STATE ODFW" in a position that in time will
lead to conflicts over water usage. The State has so many
more resources than a private individual it would be very
costly and almost impossible for a private individual to
produce and present data at the same level and in the same
detail as the State. The data system will the become biased
in favor of the State.
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7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

i
{
/

Signature l(JLfYk*%ff;;:QL,/f’

Name: ﬂ’\\i(\ I\ql\worm;en/
Date: | /}‘// g9

Address: BexX 264
Dumkef’l oy 5]7?J§
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Oregon Water Resources Dept. January 24,1995

158 12th Street N.E.
Salem, OR 27310

OBJECTION TO TECHNICAL REVIEWS:
IS72160C, IS72161, IS72178, 1572168, 1572169, 1IS72185, IS72186G.

These are in-stream rights filed by the ODF&W on Burnt River and
its tributaries. '

fic  former Burnt River Ivrigation District Manager ., fTormer deputy
watermaster for this area and a local resident for over 30 years,
I have =zome Tamiliarity with water Tlows in the Burnt River
veaches described in theze applications.

Without being able to devote the time required to analyze in
detail the deficiencies in each of the technical reviews, I ses
several arveas wheve it looks like vou are basing your decisions
on erroneocus information. I feel strongly that the WRD needs to
gain a better understanding of the Burnt River watershed before
it issues these in-stream water yvights.

From the many conversations I had over the years with residents
whose families settled this area, it is clear that before the
Unity Dam was built, Burnt River dried up to stagnant pools in
the late summer, even when the older downstream rights shut off
all of the upstream rights and no irrigation was allowed. This
is verified by hydrologic records which show a total flow of
zero Tor entire months in the Burnt River at the Bridgeport
Gaging Station before the constrvuction of Unity Dam. (This G.S.
iz located apprvoximately at the end of reach 1572169 and the
beginning of ryeach 1IS721é8.) These practically non-existent
flows occurred even 1n “"average" water years.

Is72185 and 1S721846 cover reaches on the North Fork of the Burnt
River . Historically, water in these rveaches was first used by
miners in the late eighteen hundreds. One of the first projects
the miners had to undertake was to gather up water from other
watersheds and ditch it to the N.F. of the Burnt River so they
would have enocugh water to mine. Ranchers presently use some of
this same system to bring water into the North Fork of the Burnt
River fTrom other watersheds, and they still run out of water in
the late summer. Obviously, there was not enough water avail-
able to even begin to meet the needs of the first development,
let alone sustain minimum flows.

1672160, 1872161, & IS72178 apply to reaches on the South Fork of
the Burnt River. The South Fork of the Burnt River is one of ths
few streams in the arvea that actually has water in it in the late
summey . This is because it arises on a small watershed that is
almost totally fed by springs. Unfortunately, the amount of
water in the $.F. is very limited. The flow averages aprox. 22
c.fT.s. which is divided among over 4,000 acres in bthe Unity avea.



7. Granting an application such as this without full public
understanding and acceptance of the data base and
methodology does not make for sound water resource
management.

8. The basin is currently "over-appropriated" and it does
not make sense to compound the problem further.

Given the above mentioned concerns we strongly feel the
applications of the ODFW be rejected.

Sincerely,

. / Ca
signaturepimen Jy_ Aipir?

Name:VERNoN M .8/ 177507

Date: T/ A4 /775

Address: Vo Boy /7

Ly £
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5. The burden of the cost of implementing the instreamgﬁétprwutb,f;
rights will be born by the landowners and irrigators. ThebM. Crons 750
administrative costs will fall on the taxpayers. We as )
taxpayers, landowners and irrigators object to these additional
known and unknown expenditures.

6. We also object to ODF&W not having to pay filing fees for
their instream water rights as other individual applicants.

For the reasons set herein, the applications should be reijected
or returned to the applicants for the curing of defects.

Sincerelyﬁ

Box 1t UniTy, Orcefon
77884
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January 23.19935

To: Water Resources Department
158 12th Street NE.
Salem. Or. 97310-0210
( Attn: Michael J. Mattick }

Subiect: Obiection to ODF&W Instream Water Right Application
Technical Reviews

Certificates # are 72160, 72161. 72168. 72169, 72178,
72185. 72186.

As a concerned citizen of F¥astern Cregon and of the Burnt
River Vallev.I feel the technical reviews are defective.

In peneral. the fact that water in this basin has been over
approprated should give Department the first clue there is
no water for ODF&W to appropriate.

Manv streams in this area run little or no water at all in
late summer and fall. The main stream of Burnt River was
known to go drv by August nearlv everv vear.

Thus asking for appropriation of water that is not there
constitutes harassment of legitimate water rights holders,
ieopardizes the economv of the vallev (asgriculture. logging
and mining) and is a colossal waste of tax paver dollars.

Who is gzoing to pav for the monitoring of thesse Instream
Water vight?

I appreciate this opportunity to protest Water Resources
Department technical review of ODF&W applications for
instream water rights,

Tl At

Michelle Neal-Pavne
P.0O. Box 149

Unitv., Or. 97884
{503) 446-3321
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Michale J. Mattick JBN 271995

Water Resources Department NATER RESuunceo wor|
158 12th Street SALEM, OREGON

Salem, Or. 97310-0210
Dear Mr. Mattick:

January 21, 199=5 E%Eefﬁ:ﬁ?g;:??

Subject: IS 72160, 72161, $2168, 72169, 72178, 72185, and 1572186

We, the land and water rights owners of the water herein-mentioned
in these applications filed by the Oregon Department of Fish and

Wildlife, submit the following objections to their claims as un-
warranted and devastating to our community and ranch operations.

Around March 25, 1936 our Burnt River Irrigation District adopted
a resolution stating that the Burnt River Irrigation District
above the Unity Reservoir had been over-appropriated and asked
Charles E. Stricklin, State Engineer, to deny further permits on
these water rights. :

The information provided by Mr. Stricklin is neither reliable nor

factual since it does not provide the necessary information con-
cerning our district and its needs. There has been no mapping as
required by our Oregon Law and all the land below the Unity Reser-
voir is privately owned and no permission has been granted to
ODF&W to have access to this land. The information used for these
applications is both erronous and not up-to-date!

On years such as last year, the ditches did not provide enough
water for the rancher on the upland. Both cattle and forage along

with wildlife suffered from this shortage. Storage for protection
of the rancher and wildlife would be impossible with the drain on
the lack of water due to these appropriations.

It is Eossible that with the construction of the Ricco and Hardman
Dams the needed water could provide a water source but the ODF&W

opposes having these tuo dams constructed.

In 1994 users of the water from the South Fork Burnt River were
permitted only 16% of their allocated water. A government agency
taking over without a legitimate reason would effect our livehood
of ranching, stifle the community and have an adverse effect on

our local school system. Future development necessary for business
achievements for the land owners in the Burnt River Valley would be.
crippled. The known and unknown ‘expeiises to implement the instream "
water rights would fall on we the landowner-taxpayer.

We feel that the applications should be rejected as drawn until such
time when the ODF&W study this with an honest and clear picture of
our water rights and use of the water.

You very truly,
ﬁddﬁ
Paul V. Bennett (Bennett Trust)

Box 135 Loop Road
Hereford, Or. 97837
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SHOLLENBERGER FARMS
VOICEFAX PO. BOX 31 ORGANICAILY GROWN

(503) 446-3365 POTATORS, HAY & GRAINS

UNITY, OR 97884

SERVING AGRICULTURE IN HARMONY WITH THE ENVIRONMENT

January 27 1995

Oregon Water Resources Department
Michael J, Mattick

Commerce Bullding
158 12th Street NE
Salem OR 97310-8130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

I hereby submit the following objection to the above mentioned applications for Instream water
rights filed by the Oregon Department of Fish & Wikitfe (ODFW). | assert that the technical reviews
by the Water Resources Department (WRD) are defective and there are elements of the water
rights as approved that may Impak or be detrimental to the public Interest, based on the facts and
Issues set forth below. The applicants have requested flows that exceed the level of flow
necessary to support the uses applied for (ORS 537.336 and OAR 690-77-015 (9). For the reasons
set out herein, the application should be rejfected or retuned to the applicants for the curing of
defects.

1. The flow levels approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD Is supposed to
follow when determining instream water rights: the "quantity of water necessaty to support those
public uses”, ] assert that this standard means the minimum quantity necessary to support the
public use. The technical review does not address the quantity of water or flow levels necessary
to support the uses applled for. A review of the WRD fiie shows that no such analysis has
occuired. The only review undertaken by the WRD was a check to see If the requested flows are
less than the average estimate natural flow ("EANF"; OAR 690-77-015 (4) ).

The Burnt River watershed has changed dramaticaily due to USFS logging prescriptions, and four
catastrophic fires In the basin. This In tum has changed the quantity of water released

the watershed and the timing of release. Curent evaluation controls administrated by WRD need
to be updated to account for the change In watershed during the last 20 years, Water avallability
analysls model Is not current with the basin and sub-basin changes as desciibed above.

2. Anlintegral part of the technlcal review by the WRD Is the analysls of the application and
supportng data. OAR 890-77-015 also requires an application to include at a minfmum "description
of the technical data and methods used to detenmine the requested amounts;”

ODFW's applcation under 5. states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to determine the requested flows was the "Oregon Method™.}
No analysls of supporting data, or the lack thereof, appears In the WRD file for the application. The
technical review Is defective In that the WRD did not evaluate "whether the level of Instream flow
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and approved by the administrative rules of the applicant agency.” {OAR 890-77-026 (1) (h) ).
ODFWdoesnmhawespedﬁcﬁesthimmwmng!napplcam The otiginal data
supporting the Basin Investigation has apparently been lost or destroyed. Such information Is
essental to understand and evakiate the requested flows and assess their accuracy. No
supporting data or "technical data” was submitted by the applicant as requied by OAR 690-77-020
14). Since no technical data was inchuded with ODFW's appiication, the appiication should be
retumed to the applicant for curing of defects or re-submittal {OAR 690-77-021 and 022).

3. The methodology used for this applicaton, the ‘Oregon Method™, Is Inherertly flawed in that it s
based on a methodology that has been superseded and Is not rellable, and Is based on outdated or
insufficlent information {note testimony of Albert H. Mirad, Ji. on the Oregon Method at the Water
Resources Commission, December 6, 1990 meeting). The Oregon Method was further arftiqued In
Instream Flow Methodologles, Louls C. Fredd, Oregon Department of Fish and Wiidife (1989). In
that critique at page 10-7) the authors stated that

"The principal lmitation Is the arbitrariness of the flow criterda. There Is no way of knowing
i they are necessary or sufficent. The binary velodity and depth arftera are also arbltrary and can
result In misleading conclusions, k {Oregon Method) is one of the earlest developments of the
Wmnapwfdepﬂ\” » velodity, and especially substrate size and dissolved oxygen, but has now been

The determinations made from the Oregon Method are not rellatle and should therefore ba rejected
by the WRD or the Cormimisslon as the final authority in determining the levet of instream flows
necessaty to protect the public use (ORS 637,343),

The "Ovegon Method™ fs the Improper methodology for determining insteam flow requirements
pursuant to OAR 635-400-015 {i33) -

4. The Oregon Method was not folowed to obtain flow Jevels requested. One of the requirements
of the Department’s technical review Is contained In OAR 630-77-026 {1} (h) : “Evaluating whether
the level of Instream flow requested is based on the methods for deterrination of instream flow
needs as directed by statute and approved by the administrative niles of the applicant agency.”
This requirerment does not mean that the WRD can simply accept ODFW's assestion that the
“Oregon Method™ is the basls for the requested flows. The WRD must actively review the
application to see if the Oregon Method and ODFW's instream rules are being followed. Where
appiicable, ODFW must akso submit supportdng data to show that the standards and aiterla
cortained In their niles has been followed.

The actual measurements used by ODFW to set requested flow levels are totally
Inadequate to valdate those amounts; these measurements were made by ODFW's predecessor,
the Oregon State Game Commission, as shown in the Appendices to the Powder Basin Plan.
Actual measurements of streamn flow were not made at times when key Me stages occurred and,
in fact, the sever #imitatons of the data avaflable show that they are inadequate to valdate the
requested flows: "Actual measurement of stream flow made at or near recommended Instream
flow requirements and made at imes when key Me stapes occur are important to vakiate the
methodology used, and to valldate that the recommencded instream flow requirements provide
desiiable habitat conditions.”

Thera has hean nn achial nn site flow measuramants of the Bachas nf straams appliard for inder
tha ahrwve ISWR 72188 and T21R8. Thase rearhes fionw thenngh private landds aned have, not heen
accessed by the ODFW, The physical stream bank propenties has changed over the last 20 years
and by CDFW administrative nule 635-400-015 {13.a) which denotes that the IFIM method of
Instream flow requirernents. NOTE: U.S. Bureau of Reclamation report on Historical Natwral
fiows of Burit River Basin show a unique difference from flows submitted In the Powder Basin
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Plan. {Taken from Page A-2 Dark Canyon Division Bumnt River Project, Oregon Wrap-up Report July
1971)

5. There are no calculations or Information in the WRD flle to show what ratios or models were
used or how adjustments were made to determine the 50% exceedance flows, and these Is also
no Information In the technical review to show the type of statistics used. The EANF calculations
are defective, resuling in high EANF levels and thus allowing excessive recommended flows by the
WRD. The model used to calculate EANF shoukd be reviewed and revised to properly sat EANF
figures,

Updating the modet of the Bumt River Is needed to reflect the large changes In the watershed
which have occurred duting the last 20 years. Also there Is a conficting information on stream
flows depending on the source as mentionad In the last paragraph.

6. A condition shoukd be added to the instream water right that the dght shall not have pdoitty over
muitipurposae storags facilftes and water,

This ghjection Is filed In accordance with OAR 690-77-028. The issues raised shouki be considered
as part of a contested case hearing. The above WRD technical reviews are Inadequate and
defective and have fafled to follow appicable nudes. A thorough review of the applications are
necessary to detenrine the flow levels necessary to support the public uses appled for.

For the reasons set forth above, the objector asserts that the applications are defactive and should
be retumed to the applicants. The flow Javels requested are excessive and not necessary to
support the public uses proposed. Flow levels set at the rates proposed Wil interfece with future
maximum economic development.  Excessive flow rates for instreamn water rfights reprasent a
wasteful and unreasonable use of the water involved {ORS 537.170).

Keith Shokenberger

Unity OR 97884
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January 27 1985

Oregon Water Resources Department
Michael ). Mattick

Commerce Buliding

158 12th Street NE

Salem OR 97310-8130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

| hereby submit the following objection on behalf of Burnt River krigation District to the above
mentioned appiications for instream water rights flled by the Oregon Department of Fish & Wikdiife
(ODFW). | assert that the technical reviews by the Water Resources Department (WRD) are
defective and there are elements of the water rights as approved that may Impalr or be
detrimental to the pubiic interest, based on the facts and Issues set forth helow. The applicants
have requested flows that exceed the level of flow necessary to support the uses applted for [ ORS
537.336 and OAR 690-77-015 (8), For the reasons set out herein, the applcation should be rejected
or returned to the applicants for the curing of defects.

1. The flow levels approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD Is supposed to
follow when detemmining Instream watex rights: the "quantity of water necessary to support those
public uses”. | assert that this standard means the minimum quantity necessary to support the
public use. The technical review does not address the quantity of water or flow levels necessary
to support the uses appled for, A review of the WRD file shows that no such analysls has
occurred. The only review undertaken by the WRD was a check to see If the requested flows ate
less than the average estimate natural flow ("EANF™; OAR 690-77-015 (4) ).

The Burmt River watershed has changed dramatically due to USFS logging prescrdptions, and four
catastrophic firee In the baaln. This in tum has changad tha quantity of water released throughout
the watershed and the tming of release, Cument evaluation conmrols administrated by WRD need
to be updated to account for the change In watershed during the last 20 years. Water avallability
analysls model Is not curent with the basin and sub-basin changes as descibed above, -

2. Anintegral part of the technical review by the WRD Is the analysis of the appiication and
supporting data. OAR 690-77-015 also requires an application to include at a minfmum “description
of the technical data and methods used to determine the requested amounts;”

ODFW's appiication under 5. states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to determine the requested flows was the "Oregon Method™.)
No analysis of supporting data, or the lack thereof, appears In the WRD file for the appication. The
technical review Is defective In that the WRD did not evaluate "whether the level of Instream flow
requested Is based on the methods for determination of Instream flow needs as directed by statute
and approved by the administratve rules of the appicant agency.” {0OAR 690-77-026 (1) (h) ).
ODFW does not have specific files for thelr Instream water right applications. The original data
supporting the Baslin Investigatlon has apparently been lost or destroyed. Such Information Is
essentlal to understand and evaluate the requested flows and assess thelr accuracy.

!
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No supporting data or "technical data™ was subritted by the applcant as requived by OAR 690-77-
020 (4). Since no technical data was Included with ODFW's applicaton, the applcation shouid be
retumed to the appicant for curing of defects of re-submittal (OAR 690-77-021 and 022).

3, nmnmﬂwddogyusadfmwsapplcaﬂmuwﬂmgmmmd".lsmmﬁawedhmmS
based on a methodology that has been superseded and Is not refable, and Is based on outdated o
insufficdlent Information fnote testimony of Albert H. Mirat, Jr. on the Oregon Method at the Water
Resources Commission, Decermber 6, 1990 meeting), The Oregon Method was further aritiqued In
nstream Flow Methodologres, Louls C. Fredd, Oregon Department of Fish and Wikitfe {1989). In
that critique at page 10-71 the authors stated that;

"The principat kmitation Is the arbliratiness of the flow criteda. Thexe Is no way of knowing
if they are necessary of sufficlent, The binary velocity and depth arfterla are also arbitrary and can
result In misleading conclusions. It {Cregon Method] is one of the earlest developments of the
cmmeptddepm.mbdw.arﬂwpedalyabsumdmanddmmuxygenmnhasmwbeen
superseded. "

The determinations made from the Oregon Method are not relable and should therefore be rejected
by the WRD or the Commission as the final authority in determining the level of instream flows
necessary to protect the public use (ORS 537.343),

The “Oregon Method™ Is the Improper methodology for determining insteam flow requirements
pursuant to OAR 635-400-015 (13a}

4. The Oregon Method was not folowed to obtain flow levels requested. One of the requirements
of the Department's technical review Is contalned In OAR 690-77-026 (1) (h) : "Evakuating whether
the level of Instream flow requested is based on the methods for determination of Instrear flow
needs as directed by statute and approved by the administrative nules of the applicant agency.”
This requirement does not mean that the WRD can simply accept ODFW's assertion that the
“Oregon Method” Is the basls for the requested flows. The WRD must actively review the
application to see If the Oregon Method and ODFW's Instream rules ave being folowed, Where
applicable, ODFW must also submit supporting data to show that the standards and aitela
contained in thek rules has been followed.

The actual measurements used by ODFW to set requested fiow levels are totally
Inadequate to vakdate those amounts; these measurements were made by O0DFW's predecessor,
the Oregon State Game Commission, as shown In the Appendices to the Powder Basin Plan.
Actual measuremants of stream flow were not made at times when kay He stages occured and,
In fact, the sever imitatons of the data avallable show that they are Inadequate to valdate the
requested flows: "Actual measurement of stream flow made at or pear recommended Instream
flow requirements and made at tmes when key He stages occur are important to valkdate the
methodology used, and to validate that the recommended instream flow requirerneants provide
deslrable habltat cohdidons.”

There has been na actual on site flow measurements of the reaches of streams applled for under
the above ISWR. 72168 and 72169. These reaches flow through private lands and have not been
accessed by the ODFW. The physical stream bark propesties has changed over the last 20 years
and by ODFW administrative fule 635-400-015 (13.3) which denates that the IFfvt method of
Instream flow requirernents, NOTE: U.S. Bureau of Reclamation report on Histodcal Naturad
flows of Bumt River Basin show a unique difference from flows submitted in the Powder Basin
Plan. {Taken from Page A-2 Dark Canyon Division Bumt River Project, Oregon Wrap-up Report July
1971)

2

L.
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5. There are no caiculations or information In the WRD flie to show what ratios or models were
used of how adjustments were made to determine the 50% exceedance flows, and there Is also
no Information In the technical review to show the type of statistics used. The EANF calculations
are defective, resulting In high EANF levels and thus allowing excessive recommended flows by the
WRD, The mode! used to calculate EANF should be reviewad and revisad to properly sat EANF
figures.

Updating the model of the Burnt River Is needed to reflect the large changes in the watershed
which have occurred duiing the last 20 years. Also there Is a confiicting Information on stream
flows depending on the source as mentfoned In the last paragraph.

6. A condion should be added to the instream water tight that the right shall not have piloifty over
multipurpose storage faciftfes and water.

Yhe Bumt River Inigation District presents it objections along with and in addition to the Baker
Courty Court letter of objection dated Januaty 286, 1995

This objection Is flied In accordance with OAR 690-77-028, The Issues raised shouid be considered
as part of 2 contested case headng. The above WRD technical reviews are inadequate and
defective and have falled to follow applcabie nules, A thorough review of the applications are
necessary to determine the flow levels necessary fo support the public uses appled for.

For the reasons set forth above, the objector asserts that the applications are defective and should
‘he retumed to the appicants. The flow levels tequested are excessive and not necessary to
support the pubXc uses proposed. Flow levels set at the rates proposed will Interfere with future
maximum economic development. Excessive flow rates for Instream water rghts represent 2
wasteful and unreasonable use of the water Involved (ORS 537.170),

The Bumt River inigation District stands on It petition to the WRD for a contested case hearing
dated April 6 1992. The district re-emphasises the objections In the petition. [see attached)}

Kelth Shollenberger

et

“Divector Unit 1
P.Q. Box 3t
Unity OR 97884
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SHOLLENBERGER FARMS

VOICE/FAX ORGANICALLY GROWN
(503) 446-3365 P' 0' BOX 3 1 POTATOES, HAY & GRAINS
UNITY, OR 97884
SERVING AGRICULTURE IN HARMONY WITH THE ENVIRONMENT
January 27 1995
Oregon Water Resowrces Department
Michael J, Mattick
Commerce Bullkding
158 12th Street NE

Salem OR 97310-8130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

I hereby submit the following objection to the above mentioned applications for Instream water
rights filed by the Oregon Department of Fish & Wiiiitfe (ODFW). | assert that the technical reviews
by the Water Resources Department (WRD) are defective and there are elements of the water
rights as approved that may impalr or be detrimental to the public Interest, based on the facts and
Issues set forth below. The applicants have requested flows that exceed the level of flow
necessary to support the uses applied for ( ORS 537.336 and 0AR 690-77-016 (8). For the reasons
set out herein, the appication should be refected or returned to the appiicants for the cuting of
defects.

1. The flow levels approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD Is supposed to
follow when determining Instream water dghts: the "quantity of water necessaty to support those
public uses™. ! assert that this standard meansa the minimum quantity necessary to support the
public use. The technical review does not address the quantity of water or flow levels necessary
to support the uses applied for. A review of the WRD file shows that no such analysls has
occuired. The only review undertaken by the WRD was a check to see If the requested flows are
less than the average estimate natural flow ("EANF™; OAR 690-77-015 (4) ).

The Burt River watershed has changed dramaticatly due to USFS logging prescriptions, and four
catastrophic fires In the basin. This in turn has changed the quantity of water released throughout
the watershed and the timing of release., Current evaluation controls administrated by WRD need
to be updated to account for the change in watershed during the last 20 years, Water avallability
analysls model Is not current with the basin and sub-basin changes as desciibed above,

2. AnIntegral patt of the technical review by the WRD Is the analysls of the appiication and
supporting data. OAR 690-77-015 also requires an application to Inchude at a minimum “description
of the technical data and methods used to determine the requested amounts;”

ODFW's appXcation under 5. states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to determine the requested flows was the "Oregon Mathod™.)
No analysis of supporting data, or the lack thereof, appears In the WRD file for the application. The
technical review Is defective In that the WRD did not evaluate "whether the level of Instream flow
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Plan. (Taken from Page A-2 Dark Canyon Division Bumt River Project, Oregon Wrap-up Report July
19

5. There ave no calculatons or information in the WRD file fo show what raties of modets were
used or how adjustrnents werg mada to determine the 50% exceedance flows, and thexe Is also
no information In the technical review to show the type of statistics used. The EANF caiculatons
are defective, resuling in high EANF levets and this allowing excessive recommended flows by the
WRD. The modet used to calculate EANF should be reviewed anxd tevised to properly set EANF
figures.

Updating the mode! of the Bumt River is needed fo reflect the large changes in the watershed
which have occurred duiing the last 20 years. Also there Is a confiicting Information on stream
fiows depending on the source as mentioned In the last paragraph.

6. A condition should be adided to the Instream water right that the dght shalt not have pdority over
multipurpose storage faclktes and water.

This objection s flled In accordance with OAR 690-77-028, The issues ralsed shouid be considered
as part of a comested case heating. The above WRD technical reviews are Inadequate and
defective and have fafled to follow applicable nides. A thorough review of the applications are
necessary to determine the flow levels necessary to support the public uses appled for,

For the reasons set forth above, the objector asserts that the applications are defactive and should
be retumed to the applicants, The flow levels requested are excessive and not pecessary to
support the public uses proposed. Flow levels set at the rates proposed wil interfece with futuce
maximum sconomic development. Excessive flow rates for lnstream water tights represent a
wasteful and unreasonable use of the water involved {ORS 537.170).

Keith Sholtenberger

P.0, Box 31 %

Unity OR 976884
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Jarary 27 1895

Oregon Water Resources Department
Michael J. Mattick

Commetce Bufidng

158 12th Street NE

Salem OR 973108130

RE: Technical Review of ISWR 72160,72161,72178,72168,72169,72185,72186

 hereby submit the following objection on behalf of Bumt River lrigation District to tha above
mentioned appicatons for insteam water rights fed by the Oregon Department of Ash & Wikiife
(ODFW). 1 assext than the technical reviews by the Water Resources Department {WRD) are
defactiva and there are elemernts of the water rights as approved that may Impalr or be
detrimental to the public interest, based on the facts and Issues set forth below. The applicants
have requested flows that exceed the level of flow necessary to support the uses applied for { ORS
537.336 and OAR 690-77-015 {8). For the reasons sat out herein, the applcation should be rejected
or retumned to the applicamts for the cueing of defects.

1. The flow levels approved by the technical reviews are not based on any analysis of the need for
the flows requested. ORS 537.336 sets out the statutory standard which the WRD s supposed to
folow when determining instream water rights: the "quantity of water necessaty to support those
public uses”, | assert that this standard means the minimum quantity necessary to support the
public use, The technical review does not address the quantty of water or flow levels necessaty
to support the uses appited for. A review of the WRD flle shows that no such analysis has
occurred. The only teview undettaken by the WRD was a chedk to see If the requested flows are
less than the average estimate natural Rfow {"EANF™; OAR 690-77-015 (4) ).

The Bunt River watershed has changed dramatically due to USFS logging presaiptions, and four
catectrophic firee In the bacin. Thie In tumn has changed the quantity of water releasaed throughout
the watershed and the dming of release. Cuireitt evaluation conmmls administrated by WRD need
to be updated to account for the change in watershed during the kast 20 years. Water availabiity
analysis modei Is not current with the basin and sub-basin changes as desabed above,

2, An integrat part of the technical review by the WRD Is the analysis of the application and
supporting data, OAR 690-77-015 also requires an application to inchide at a minimum “description
of the technical data and methods used to determine the requested amounts;”

ODFW's applcaton under 5. states: (QUOTE FROM APPLICATION REGARDING METHODOLOGY or
statement that the method used to determine the requested flows was the "Oregon Method™.)
No analysis of supporting data, or the lack thereof, appears in the WRD e for tha applicadon . The
technical review Is defective In that the WRD did not evaluate "whether the level of Instream flow
requested Is based on the methods for detenmination of lnstream flow needs as dkected by statute
and approved by the administrative niies of the applicam agency.” {0AR 690-77-026 (1) th} ).
QDFW does not have specific flles for thelr instream water right applicatons. The orginal data
supporting the Basin Investigation has apparently been lost of destroyed, Such Information Is
essentlal to understand and evaluare the requested flows and assess thelr accuracy.

i
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5. There are no caicuiations or information In the WRD file to show what ratios or modeis were
used or how adjustments were made to determine the 50% exceedance flows, and there Is also
no information In the technical review to show the type of statistics used. The EANF calcuiations
are defective, resulting in high EANF levets and thus aflowing excessive recommended flows by the
WRD. The model used to caiculate EANF should be reviewad and revised to properly set EANF
fgures.

Updating the maodet of the Bumt River Is needed to refloct the large changes In the watershed
which have occured during the last 20 years. Also there ks a conficting Information on straam
flows depending on the source as mentioned In the last paragraph.

6. A condition should be added to the instream water right that the fight shall not have priority over
muitpurpose storage facifdes and water.

The Bumt River Inmtgaton District prasents it objections along with and In addiion to the Baker
County Court letter of objecton dated Jamary 26, 1995

This objection Is fled In accordance with OAR 690-77-028, The lssues ralsed should be considered

as part of a comtested case heating. The ahove WRD technical reviews are inadequate and

defective and have falled to foliow applicable rules, A thorough review of the applications are

necessary to determine the flow levels necessaty to support the public uses applied for,

For the reasons set forth above, the objector asserts that the applcations are defective and should

be retumed to the appiicants. The flow levels requested are excessive and not necessary to

support the publc uses proposed. Flow levels set at the rates proposed will Interfere with futuce
maximum economic development. Excessive flow rates for instream water tights represent a -
wasteful and unreasonable use of the water lnvolved {ORS 537.170),

The Bumt River Inigadon District stands on It pettion to the WRD for a contested case heaiing
dated Apdl 6 1992. The district re-emphasises the objections in the petition. [see attached)

KefmSholema;ger

“Director Unit 1
P.0. Box 31
Unity OR 97884
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BEFORE THE WATER RBSOURCES COMMISBION OF QREGON

In the Matter of

Instream Water Righte,
Applications No.'s 72160,
72161, 72162, 72168, 72169,
72177, 72178, 73185, and
72166, baing all those
applications filed by the
OREGON DEPARTMENT OF PISH
AND WILDLIFE ON THE BURNT
RIVER SYSTEM.

PETITION OF BURNT RIVER
IRRTGATION DISTRICT FOR
PUBLIC HRARING, UNDER
ORS 537.343

i Bl sl Nl gt Nt Nl Vgt s St

The BURNT RIVER IRRIGATION DISTRICT respectfully patitions
the Commission for a publiec hearing pursuant to ORS 537,343
regarding the aboeve instrcom water righis applications f£iled by
the Oregon Dapartmont of Pleh and Wildlifo and represents as
follows in support of this patitien:

1. The Burnt River Irrigation District has previovusly
requcoted the Water Remources Commission to establish
resorvation for unopproprinted watexr from the Suvuth Fork of the
Burnt River pursuant to OAR 680-77-300, for the reasons which are
gtated in said reaservation request which is specifically
incorporated herein. Thu vumbined rulspunlnyg uno contested case
prastasdinge puvausnt bo OAD $80-%¥Y=p00 hnve kbuven ventinuod by the

NDanartmant nanding neaatintionm bhatwaan ¢ha Dictriat . the Hrenan
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inetrean watexr rights spplfcations in the Burnt River Bystenm

pending the conduct of the foroygoing ncyotiations.

a, Agrioulture, nnd particularly irrigated agrioulture, fiw

rage 1 - PETITION
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the dominant land use along the Burnt Rivexr Bystem. The Baker
County Comprechensive Plan recognizes ths predorninance of
agriculture within the area. The instraam water righte as
requested may preclude planned agricultural uses which have a
reasonable chance of being developed and which would provide a
greater benefit te the public from the use of the unappropriated
water availsble.

3.,  Under its reservation reguest referred to above, the
District is contemplating one or more multipurpose storage
projecte whioch may be a source, in part, of future instream
flows. A public hearing would allow evidence teo be pressented and
considered whether instream flows can or should be satisfied in
part from future storage projecte verses natural flows.

4. Exiwting water rights may be inpaired due to the unique
delivery system for most agrioculture in the Burnt River System.
Most irrigated lands are alony side the riveyr and the irrigatora
withdraw directly from the river. Any unused irrigation waters
return immediately to the system and are used by downstraan
irrigatora. Management of the raquasted instream flowe would he
vary difficult if not impossible and may very well impaiy the
righte of the irrigators who currantly have rights along the
ayatem,

B, Petitioner is aware that the Northwest Power Planning

council is ourrently coneidering establishment of certain

fisheries policies which may or may not require different flows

Page 2 - PETITION
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in those tributaries which serve ths Snake and Columbia Rivers
than those flows which are being requested here. The pending

applicatione ghould be coordinated and ho consistent with the

fisheries policies established by the Northweet Power Planning
Council.

6. A hearing 1s further requasted to datermine wvhather the
amountz applied for are those reasonably necessary to suppert the
public uses recommended and dov not exceed the optimated average
natural stream flows.

Potitioner reqguasts that the Director commencve the
nagotiations process under OAR 690-77-030(3).

DATED: April 6, 1392,

Respectfully Submittedt
AURNT RIVER IRRIGATION DIESTRICT

BY1 %w
" BEN LOMBARD, «;, OSB $65069

Attorney

Page 3 - PETITION

b
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JAMZ - lgqq Unity, OR 07834
C o Jenuary =, 1905
Hr, idcnsel J. Mettick Ca e G0
Uater Resources Dept.
158 1zth Street Department
Salem, OR 97310-0210 Re: Instream water rights

Dear Mr. Mattick:

The Burnt River Irrigation District held a meeting on Jan, 17,
1995 which I attended because I have been aware of a chronic water
shortage for some time. My home receilves its irrigsation water from
the Soutn Fork of Burnt River and our water right dates back to 1896.
The instream water rights controversy affects not only my personal in-
terests but larger local issues as well,

As a supporier of the Burnt River FEeconomic Development council
I sm hoping to help Unity and the upper Burnt River community to grow
a little and be more like it was when I moved here forty five years
ago, especlally the school. To keep our ranches functioning and if we
are to grow at all we need what water we have. We need to keep our
school operating., Other districts are Just too far away.

1 love 1llving here in this begutlful country among people who
look out for each other and for the land. I worry what might happen
to the environment if ranchers are forced to leave for lack of water.
Most are good husbandmen and seek to preserve the land and the balance
of nature. If the Oregon Department of Fish and Wilalife applications,
numbers I§ 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS 72168
and IS 72169, are approved it will do great harm to this area both fi-

- nancially and ecologically. Please reject them.

Yours truly,

Hiicisss okl
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January 19, 1995

Mr. Michale J. Mattick
Water Resources Department
158 12th Street Department
Salem, OR 97310-0210

Dear Mr. Mattick:

SUBJECT: IS 72160, IS 72161, IS 72178, IS 72185, IS 72186, IS
72168, IS 72169

We hereby submit the following objections to the above stated
applications filed by the Oregon Department of Fish and Wildlife.

1. On or about March 25, 1936 the Burnt River Irrigation
District adopted a resolution declaring Burnt River tributaries
within the boundaries of Burnt River Irrigation District above
Unity Reservoir to be over-appropriated, and petitioned Charles
E. Stricklin, State Engineer, to deny further permits to
approprlate water. This clearly indicates that all free-flowing
water is already over appropriated. The proposed Ricco and
Hardman Dams could possibly provide that needed water but ODF&W
is apposing the construction of those reservoirs.

2. We believe the data submitted by the applicant is out-dated,
unreliable, and incomplete with no mapping as regquired by Oregon
Law. All land below the Unity Reservoir is privately owned and
no permission has been granted to ODF&W to access that land.
Therefore, there is no way accurate and current information could
have been obtained for this application.

3. On low water years ditches that reach into the upland
sagebrush ground would not have enough water to provide for
livestock and wildlife needs. These same ditches also irrigate
upland ground that provides forage for wildlife as well as
domestic animals. These applications will also eliminate any
future water storage opportunities.

4. The adverse impact of this application would be devastating
to the economy of the Burnt River Valley. The instream water
rights would stop any future development of lands, business or
industry in the Valley. 1In 1994 irrigators using waters from the
South Fork Burnt River were allowed only 16% of their allocated
water. Any further reductions would make it unfeasible to
operate the businesses that depend on prior water rights.

Folding of these businesses would have a domino effect on the
community and local school.
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These Unity water rights are Jjunior to the older downstream water
vights (aprox. 88,0000 acres) and are only allowed to use the S.F.
waters under a contract with the Burnt River Ivrvigation District
as part of an exchange agreement put in place when the Unity Dam

was built. This means there are aprox. 12.000 acves that have
priovy rights to the use of the South Fork which runs am ave. of
22 ¢c.f.s.. In your opinion, doesn’t that qualify as being

1995
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"over-appropriated” with no water available fov new appropria- '

Lions? In fact, in order to avoid further conflicts over the
alveady over-appropriated stream. the Burnt River Ivrigation
District applied to the then State Lngineer in 1936 to restrict
any Tuvthey appropriatiocns in the Unity arvea.

All of the forgoing is indicative of the water availability (or
more corvrectly the unavailability) issue. and can be substantiat-
ad by eavly hydrological records as well as volumes of the early
court decvees to settle battles waged by the early settlers over
the limited amount of water. Tsn’t water availability a concern
when isszuing these in-stream rights?

Other 1issues raised by these in-stream water rights that should
be addressed and covrected before any vights are granted include:

1. If reaches 1IS72160. IS72161, &IS72178 were determined by using
the Oregon Method, was it done in error =since the South Fork of
the Burnt River 1is a spring-fed stream?

2. There are times during the summer months when inflow into
Unity veservoir is zero {or negative due to evapcoration). any
minimum flows rvequired at these times would have to be main-
tained by veleasing storage water. It is c¢learly bevond the
authority of the WRD to requivre such releases, and it would fur-
ther complicate a difficult job if in-stream minimum flows are
thrown into the mix. How will this be resclved to prevent the
waste of water being released when it is not required for irr.?

3. All the flows requested for all the months for 1IS72178
exceed the EANF considerably (some by over 500%, i.e. Mar.) . My
best guess is that the flows requested exceed any flows that have
ever been in that reach. In fact, the requested fTlows in the
applications above Unity Dam, IS72160., IS72161, IS72178, IS72185,
& 1572186 all have months that exczed the EANF by several hundred
pey cent. Shouldn’t the requested flows at least have some rela-
tion to the "average" amount of water in the stream?

4. As a practical matter, isn’t it erroneocus to use the "average"
flows of a stream in order to make determinations of minimum
streamflows? In the last 100 vears of streamflow records, I
doubt that you would find move than a few vears that would quali-
fy as “average._ " With all the wvariables that affect streamflow
in this region besides Jjust the amount of precipitation (tempera-
tures, ripeness of snowpack, condition of ground, timing of
rainfall, etc.) streamflows tend to range to the extremes. If
WRD iz trying to establish whsther there is a possibility of
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maintaining a minimum streamflow for fisheries shouldn\tffyour‘ SIaIE
Department be looking at the lower end of the spectrum of flows

in a stream? Otherwise, don’t requested minimum streamflows just
pecome wishful thinking with little relation to reality?

5. There will be a problem In the future in detevrmining which
channel in the Hereford and Bridgeport areas is requived to
maintain the minimum flows wunless the channel is pinpointed in
the requested vight. Fach affected irvrrigatoyr will obviocusly '
claim that the other channsl is the one that should be carrying
the minimum Tlow. This will be a problem in IS72168, IS72169 &
possibly IS72185 & 1572186 whevre there are multiple channels and
the channels occasionally change. How will this be resolved it
the channels arse not definitely located?

A In the Tall, before 1t is known i¥ there will be encugh
orecipitation during the winter to provide enough water to fill
Unity reservoir it is necessary to shut off the streamflow to =
bare minimum. This is SCP for dams that have no minimum flow
regquivements. Presumably these in-stream vights will not affect
pYior existing rights. Thevrefore, there is no way thase in-
stream flows can be maintained during the months requested in the
fall and winter. If vou grant thesze rights, won’t you be creat-
ing a presumption in the minds of many people that theve actually
is water available to meet this need, which is currently not
true?

7. Are the methods used to detsrmine these minimum streamflows
and analysis of the needs of the Tfishery based on conditions
found on Burnt River or are they based on a generic method that
may or may nol apply to the Burnt River and its tributaries?

8. Will granting these in-stream rights prevent building storage
projects that may be of greater public benefit in the future?

2. Will the granting of these rights create an inefficiency and
waste of watevy due to the additional complexity of attempting to
deliver extva water for an uncertain goal?

Before the WRD grants these vequests, I hope you will take a more

realistic locok at the Burnt River watershed. Fish habitat is
not going to be improved by making poor decisions based on inac-
curate information. . Granting these in-stream rights in their

present Torm will only complicate and delay any actual chance of
reaching that goal.

J;szielf,
Kcn Al!iffiéfgﬂ%d(i;
0. Box 153

Unlty OR. 97884
Ph. B02 446-3413

CQ, He{fa{ '(c;\” Z,.(ﬂ
N '4)/}’1’\ 4“*\:3/.6;(:-57’/
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November 25, 1994 WATER
RESOURCES
Oregon Department of Fish and Wildlife DEPARTMENT

P.O. Box 59
Portland OR 97207

Reference: Files 70863, 70864, 70870, 71684, 72160, 72161, 72167,
72168, 72169, 72170, 72172, 72178, 72181, 72183, 72185,
72186, 72189, 72190, 72191, 72192 and 72193.

Dear Department of Fish and Wildlife:

The Water Resources Department has finished the first step of its
analysis of the above referenced applications. Enclosed are copies of
this report, which is called the Report of Technical Review.

The technical review is the Department’s legal and scientific analysis
of the application, including a calculation of the expected availability
of water for the proposed use. Step two, is the 60-day public review
period.

In the case of your application, the Technical Review was satisfactory,
and it concluded that water would be available for this use for the time
period described in the proposed certificate conditions of the attached
Report.

The Report does not represent any commitment by the Department to
ultimately approve your application. Before a certificate may be
granted, the Department must complete a public interest review.

In this second step of the review process, state regulations require that
other water users and the general public be given an opportunity to
object to your proposed water use. You also may object to any of the
Department’s findings or proposed certificate conditions contained in the
technical report. If you wish to object, you must file your objection
with the Department in writing by 5 p.m. on or before February 1, 1995.
Interested parties must also submit their objections before the same
deadline. |

If you have questions, please feel free to telephone me or any of the
Department’'s Water Rights Division staff members. My telephone number
is 378-3739 in Salem, or you may call toll-free from within the state to
1-800-624-3199.

Michael J. Mattick
Water Right Specialist

Enclosures: 21 Technical Reviews

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
{503) 378-3739

FAX (503) 378-8130
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Date: November 25, 1994
OREGON WATER RESOURCES DEPARTMENT

BATISFACTORY REPORT OF TECHNICAL REVIEW

FOR AN INSTREAM WATER RIGHT APPLICATION

OBJECTIONS TO THE PROPOSED INSTREAM WATER RIGHT TECHNICAL REVIEW
REPORT, AS DESCRIBED BELOW, MUST BE RECEIVED IN WRITING BY THE
OREGON WATER RESOURCES DEPARTMENT, 158 12th St. NE, SALEM, OREGON
97310, ON OR BEFORE 5 PM: February 1, 1995,

1.

2.

JAN
25.0
25.0

APPLICATION FILE NUMBER - IS 72168
APPLICATION INFORMATION

Application name/address/phone:

Oregon Department of Fish and Wildlife
P.0. Box 59

Portland, Oregon 97207

503-229-5400

Date application received for filing and/or tentative date of
priority: 1/29/1992

Source: BURNT R tributary to SNAKE R
County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE
AND JUVENILE REARING OF RAINBOW TROUT.

The amount of water (in cubic feet per second) requested by
month:

FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
25.0 50.0 50.0 50.0 50.0 25.0 25.0 25.0 25.0 25.0 25.0
40.0 50.0 50.0 S$0.0 40.0 25.0 25.0 25.0 25.0 25.0 25.0

To be maintained in:

BURNT RIVER FROM USGS GAGE 13274200 AT RIVER MILE 41.5 (NWNW,
SECTION 10, TOWNSHIP 125, RANGE 41E WM); TO BROWNLEE RESERVOIR
POOL AT RIVER MILE +1.0 (SW1/4, SECTION 8, TOWNSHIP 145, RANGE
45E WM)
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3. TECHNICAL REVIEW

The application is complete and free of defects.

The proposed use is not restricted or prohibited by statute.

The following supporting data has been submitted by the applicant:

{a) The Fish and Wildlife Resources of the Powder Basin and Their
Water Requirements; August 1367.

{(b) Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984,

{¢) Development and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.

(d) Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972,

The source of water is not withdrawn from appropriation by order of the
State Engineer or legislatively withdrawn by ORS 538,

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed.

An assessment with respect to other Commission administrative rules,
including but not limited to the applicable basin program has been
completed.

An evaluation of the information received from the local government (s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The level of instream flow requested is based on the methods of
determining instream flow needs that have been approved by administrative
rule of the agency submitting this application.

The evaluation of the estimated average natural flow available from the
proposed source during the time(s) and in the amounts reguested in the
application is described below. The recommended flows take into
consideration planned uses and reasonably anticipated future demands for
water from the source for agricultural and other uses as required by the
standards for public interest review:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC

25,0 25.0 50.0 50.0 50.0 50.0 25.0 25.0 25, 25.0 25.0 25.0

25.0 40.0 5%0.0 50.0 50.0 40.0 25.0 25.0 25. 25.0 25.0 25.0REQUESTED
126 165 279 469 370 2390 129 104 77. 80.6 99%9.9 109AVE FLOW
25,0 25.0 50.0 50.0 50.0 50.0 25.0 25.0 25, 25.0 25.0 25.0 ODFW MIN
25.0 40.0 S0.0 50.0 50.0 40.0 25.0 25.0 25. 25.0 25.0 25.90

CoWwWoo



4. REPORT CONCLUSIONS

The proposed water use, as conditioned, passed this technical review.
The information contained in the application along with the supporting
data submitted by the applicant indicate that the flow levels set out in
this report are necessary to protect the public use.

The supporting data states that the recommended flows are necessary to
meet the biological requirements for spawning and rearing of salmonids
and resident game fish. Consideration of habitat type, stream depth and
water velocity were considered by the applicant in development of the
flow levels. (See Determining Minimum Flow Requirements for Fish, ODFW
Report January 20, 1984.) The recommended flow volumes are necessary to
ensure appropriate levels of dissolved oxygen, turbidity, pH and
temperature.

Minimum stream flow recommendations (ODFW MIN) developed from the 13865
and 1966 study are intended to provzde suitable environment during
approprlate seasons to perpetuate minimum desirable conditions capable
of maintianing trout populatlons The recommended minimums are based
primarily on the biological requirements of the fish present and follow
sesonal stream discharge patterns to which the 11fe cycles of salmonids
have become adapted. (See 1967 report)

5. PROPOSED CERTIFICATE CONDITIONS

[The following proposed conditions will apply to water use and
will appear on the face of the certificate.])

1. The right is limited to not more than the amounts, in cubic
feet per second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
1st¥ 25.0 25.0 50.0 S0.0 50.0 50.0 25.0 25.0 25.0 25.0 25.0 25.0
2nd¥ 25.0 40.0 S0.0 S0.0 50.0 40.0 25.0 25.0 25.¢ 25.0 25.0 25.0

2. The water right holder shall measure and report the in-stream
flow along the reach of the stream or river described in the
certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. This instream right shall not have priority over rights to use
water for human or livestock consumption.

4. The instream flow allocated pursuant to this water right is
not in addition to other instream flows created by a prior
water right or designated minimum perennial stream flow.
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RECRIVED
FEB 17 1994

WATER RESOURCES DEP"
February 17, 1994 B SALEM, OREGON {oRESo

Fuh b WR4EH

Water Rights Section

Water Resources Department
3850 Portland Rd., NE
Salem, OR 97310

RE: Instream Water Right Application #s 70249, 70288,
70942 through 70944, 70946 through 70960, 71221
through 71280, 71282 through 71890, and 71921 through
72946; Reports of Technical Review

General Comments

According to OAR 690-77-026 (1), WRD "shall undertake a
technical review...and prepare a report." This subsection
further lists 8 [(a) - (h)] mandatory criteria which, as a
minimum, must be assessed during the technical review.
ODFW has concerns with the apparent level of assessment
relative to subsection (c):

OAR 690~77-026 (1) {c)--Assessing the proposed instream
water right with respect to conditions previously
imposed on other instream water rights granted for use
of water from the same source.

In the 115 subject reports of technical review, WRD is
proposing to condition each application to exempt human and
livestock consumption from regulation in favor of these
instream rights as follows:

This instream right shall not have priority over
human or livestock consumption.

Instream water right certificates in the North Coast basin
based on conversion of minimum perennial streamflows
generally contain similar conditioning language giving
preference to the listed uses.

By rule, WRD’s technical review process includes assessing
conditions previously imposed on other instream water
rights from the same source. If found to be appropriate,
WRD may propose that new instream water rights contain the
same exemption. There 1is no regquirement that this
exemption be automatically included as part of a technical
review. ‘

egon

DEPARTMENT OF

FISH AND
WILDLIFE

2501 SW First Avenue
PO Box 59

Portland, OR 97207 -
{503) 229-5400

TDD (A03) 229-5154



North Coast Basin IWRs
February 17, 1994
Page 2

When ODFW reviewed WRD files on some of these applications for
documentation of assessments of prior conditions, we found nothing
to indicate that any such assessments had been done. -~ ODFW,
therefore, assumes that the required assessments were not done and,
therefore, objects to the routine placement of the proposed
exemption on any of these applications on the grounds that to do so
would be contrary to the public’s interest in maintaining fish
populations in North Coast basin streams. OAR 690-11-195 (4d).

Specific Comments
Application 70948

Section 5, Proposed Conditions, is missing from this Report of
Technical Review.

Application # 71241
For the month of December:

1. The minimum flow level recommended by ODFW in the North Coast
basin Environmental Investigation Report is 88 cfs.

2. The reported estimated average natural flow for December here
is 131 cfs.

3. WRD is proposing in the Report of Technical Review to allocate
80 cfs.

ODFW believes the proper amount to be protected during December is
88 cfs.

Application # 71258

Here, the estimated average natural flow is less than the minimum
flow recommended by ODFW for the entire year. Because this is the
only instance where this has happened to date, the occurance is
suspect. ODFW requests that the water availability analysis for
this reach of Miami River be reexamined.

Application # 71280

The recommended flow numbers listed for September through April in
the Application Information and Technical Review sections of the
Report of Technical Review do not agree. Those listed in the
Application Information section are correct.



North Coast Basin IWRs
February 17, 1994
Page 3

Thank you for the opportunity to comment.

Sincerely,

Albert H. Mirati, Jr.

Water Right Review Coordinator

c. WaterWatch of Oregon (public information request)
Jill Zarnowitz/Stephanie Burchfield
Penny Harrison, DOJ

FILE: NCOAST.TWR
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= UMMGsm“ﬂ . Wallowa-Whitman P. 0. Box’307
@ 2;:?::&::” s:::is;e National Forest Baker City; OR 97814
ropytar | 2040

bete:  March 18, 1992

State of Oregon

Water Resources Department
ATTN: Water Rights Section
3850 Portland Road NE
~Salem, OR 97310

Enclosed is a summary of the impacts of 36 new ODFW instream water right
applications in the Powder Basin on Forest programs associated with
non-reserved acquired lands managed by the Wallowa-Whitman National
Forest.

We request that the Department, the Water Resources Commission, and the
Department of Fish and Wildlife review this information and discuss it
with Tim Bliss, Water Rights Program Coordinator, Wallowa-Whitman NF
(503-523-6391) and Mike Lohrey, Regional Water Rights Program Coordinator
(503-326-5927), as needed.

The Forest is raising many of the same concerns expressed in a July 29,
1991 letter to you regarding 40 ODFW instream water right applications in
the Grande Ronde Basin and adjacent basins. We acknowledge receipt of
Michael J. Mattick's January 17, 1992 response to this letter. Even
though Mr. Mattick's response to our concerns and requested relief appear
to be adequate, we are restating many of our concerns "for the record."

The pelicy of the Pacific Northwest Region is to support the State's
instream water right acquisition program in order to protect stream-
dependent flora and fauna. Yet, the Wallowa-Whitman NF alsc has the
obligation to notify the State of potential impacts to other Forest
programs and outputs identified in our Forest Plan.

Sincerely,

R. M. RICHMOND
Forest Supervisor

Enclosure
' cc: (see next page)



State of Oregon

cC:

Mike Lohrey, Watershed, Regional Office
District Rangers: Baker RD, Unity RD, La Grande RD, Pine RD

Al Mirati

Oregon Department of Fish and Wildlife
2501 S¥W First Avenue

Portland, OR 97207

Jim Lauman

Oregon Department of Fish and Wildlife
107 Twentieth Street

La Grande, OR 97850

V. Kent Searles, Regional Manager
Oregon Water Resources Department
Baker County Courthouse

Baker City, OR 97814
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February 7, 1992

Stephen C. Brown

Senior Water Rights Specialist
Applications and Permits Section
Water Resources Department

3850 Portland Rd. N. E.

Salem, OR 97310

Re: Application for Instream Water Rights #72159 thru 72194
Oregon Department of Fish and Wildlife
Powder River and Burnt River Basins, Baker & Union Co.

The Burnt and Powder River basins in Baker and Union County
have been adversely effected by past water management
activities. Native fish in these streams are now confined
to small tributary streams because of overappropriation of
the surface waters and unscreened irrigation diversions.

WaterWatch supports the efforts of the Oregon Department of
Fish and Wildlife to obtain instream water rights in these
gtreams in order to provide some level of future protection
for the region's valuable fish and wildlife. WaterWatch
urges the Oregon Water Resources Department to issue these
instream water rights at the earliest opportunity in the
amounts requested.

Please inform us of any protests that you may receive to
these applications.

Sincerely,
Sl

Jim Myron

WaterWatch of Oregon, Inc. 921 S.W. Morrison, Suite 438 Portland, Qregon 97205  (503) 295-4039




IWR Application # 721 bR Certificate #

STATE OF OREGON
WATER RESOURCES DEPARTMENT

Application for Instream Water Right
by Oregon Department of Fish and Wildlife

There is no fee required for this application.

Applicant: Randy Fisher for Oregon Department of Fish and
Wildlife, PO Box 59, Portland, OR 97207

1. The name of the stream of the proposed instream water right
is Burnt River, a tributary of Snake River.

2 The public use this instream water right is based on is
providing required stream flows for rainbow trout.

3w The amount of water (in cubic feet per second) needed by
month for each category of public use is as follows:

USE(S): Migration, spawning, egg incubation, fry
emergence, and juvenile rearing.

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
25 25/ 50 50 50 50/ 25 25 25 25 2b 25
40 40

4. The reach of the stream identified for an instream water
right is from (upstream end) USGS gage 13274200, river mile
41.5, within the NW quarter of the NW quarter of Section 10,
Township 12S, Range 41E W.M., in Baker County...

Downstream to Brownlee Reservoir pool, river mile *1, within
the SW quarter of Section 8, Township 145, Range 45E W.M.,
in Baker County.

Sie The method used to determine the requested amounts was the
Oregon Method.

6. When were the following state agencies notified of the
intent to file for the instream water right?

Dept. of Environmental Quality Date: January 8, 1992
ODFW (Fish, Wldlf, and Habitat) Date: January 8, 1992
Parks and Recreation Division Date: January 8, 1992



IWR Application # Certificate #

T If possible, include recommendations for measuring locations
or methods:

Use USGS gage 13275000 (at RM 3)..

8 If possible, include recommendations for assisting the Water
Resources Department (WRD) in measuring and monitoring
procedures:

Local ODFW personnel will assist the watermaster in
establishing a monitoring plan and program.

9. If possible, include other recommendations for methods or
conditions necessary for managing the water right to protect
the public uses [see OAR 690-77-020 (5)(c)]: None.

10. Remarks: The requested flows are the minimum required to
maintain salmonid populations at their current levels. No
provision is made at these flows for population restoration
or enhancement.

An instream water right may be allowed for an instream beneficial
use of water subject to existing water rights with an effective
date prior to the filing date of this application.

This type of beneficial use is for the benefit of the public and
a certificate issued confirming an instream water right shall be
held in trust by the Water Resources Department for the people of
the State of Oregon, pursuant to ORS 537.341.

Date: ‘i/ZP‘Z—J/C\l Signed: /\;QQ ?~ ZO\,NJX’\

Oregon Department of Fish and Athstant D£rlctor
Wildlife Habitat Conservation Div.

File: BURNT1.APP



IWR Application # T26R Certificate #

This is to certify that I have examined the foregoing application,
together with the accompanying maps and data, and return them for:

In order to retain its priority, this application must be returned
to the Water Resources Department with corrections on or before

, 19

Date: , 19

This document was first received at the Water Resources Department
in Salem, Oregon, on the 219,3()“ day of ggmlmn_,g '
19 A7, at 2100 o'clock & M.

Water Resources Department
3850 Portland RdA. NE
Salem, OR 97310
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PRIORITY DATE

INITIALS MINTHMUM REQUIREMENTS TO FILE

Name and mailing address

Source of water

Quantity of water

Location of project

Use of water

Signature of applicant pm -
Allowable use by policy

State Engineer withdrawal

legislative withdrawal

Land use approved pending

T B

FIELD OPERATIONS

Application date stamped per money receipt date

Stream Indexed

Stream Code

Scenic Waterwvay
Findings:
1} Concluded - Scenic~Reg Ack letter
2) Under Study - Scenic-Ack letter
3) Basin 2 - Willamette-Ack letter

Plat Carded and copy made

Conflicts (well surface )

Prior ISWR #

Within Irrigation District
Notified
District excerpt received

Entered in Paradox

Prepare six copies of Draft Pernmit

Send one copy te Data Center

L= T N

]

e
oo
[ep]

]

[T8[]F

SUPPORT BERVICES

Stamp contents with application number
Mail/Provide copies of draft permits to DEQ, ODFW,
PARKS, AND WATERMASTER

Mail ack letter (provided by Data Center) with
receipt to applicant, cc to CWRE and file

Place label on file and card

If dam is over 10 feet or storage exceeds 9,2 AC-FT,
route file to Dam Safety Section

Notify Irrigation District

FIELD OPERATIONS

]
[=z]
97]

Ownership Statement

Name and address of all owners
Other landowners notified

Legal Description

Commission review

Requests greater than 5.0 cfs
Dam height greater than 20 feet
Storage greater than 100 acre-feet
out of Basin diversion
Groundwater recharge project

Other substantial public interest
GW comments received resolved
ODFW comments received resolved
DEQ comments received resclved
Interest Groups
Water availability received
Objections received resolved
Protest received resolved
Management Codes

[HITTE

=
14
13
&

I

1]

EXAMINATION FEE: REMARKS:
RECORDING FEE:

TOTAL:
REFUND:
DEFICIENT:

0639W/10--10-91




e g 1

" OREGON -

SV RECEIVED  + |
‘ ' CsepoAnl .
WATER E'aoa . ' OW RD

. DEPARTMENT

u

‘Date Reca!ued (Date Stamp Here)

OWRD 0ver~the~Counter Submlssmn Recelpt - .-_ :

: Applmant Name[s]&ﬁddress' kU_\éTE\Q_ U.J‘Pfru-% oﬁ O‘E.E(;\ou

TmnsactmnTvpe CDY'\\C%\‘ Cose, mtm ?—bu—~ owmo DDOE%
Faes Recei\md $ (oD% j (150"

I Cash .._MChzck:_ Checkl‘dn.l ‘-/-76 . 15‘47'1 '.-'

Nama[s) unchauk' <L) g:«_gwﬁrgj Qg: gghg n\J()'

‘ _Thank you for your suhmrsslon Oregnri Wﬂter Resuurces Dapartmem‘: (Departmant] staf-F will
review yaur submtttal as soon as possihle, -

lf your suhmissinn is determined to e complate, you wnll racelve a receipt 'l’or the fees pald and

o acknnwiadgement letterstaﬁngyour suhmit’ral fs uamplete

il determln ed tahe Incomplete, yaur suhmissinn and the acmmpapymg fees wﬂ[ ba Feturned with
BN sxplana’cmn of daﬁmenntes that miugt be addressad in-order for the submltta[ o he accepted

[Fyou hava any questions, please fael free 1:0 non’tact ‘the Dapartman’c 5 Custemer Sewlce staff
- at 503»985—0801 or 508~985=0810 ' : :

Sncerely, . . . . T R PO R R
" OWRD Cus’cumerServTuaStaﬁ . '

| Submissiun receiued hy' _Q_\:h)lﬂg o g
” i [NmﬁenfGWt:\'Dat&(ﬁ},

s

: lnstran’cmns fnr thRD staffs

u ﬂﬂmplete This Submisslon Racalpt and maka wa (2) mpies Flaua one mpy wlth tha chcackluash and place
@ other capy with the submisston (Le, the. application or other docurent). '

' ‘ Datewstamp all pages, (NOTE: Da nutstamp chack.)
o Givethly urigtnalSuhmisstan Raneipttotha applicatﬁ‘« .
" Recard Su hmtssmn Ret:elpt Information on the “RECEIVED QVER THE CGUN}‘ER” log sheet

" w Foldand puy one copy ofthe Submission Recelpt with checkluash ito the Safe slot. Place the other copy of '
", the Submissian Recalptwith suhmtsskm lapplication/other deicient) In fha ¥an dvnine bt
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