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n.TONEYAND ASSOCIATES
PROFESSIONAL ENG'INEERSY€0NSTR.UC'F0R5 ot.ue. 391436

LACOMB HYDROELECTRIC PROJECT

SCOPE OF WORK

P.R0JECt SPECIFIGAfil8NS

Applicatlcm Na. Cooi ;2..3

Permit No. 49822

PO. Box 1342 Redding, <Eo.Jifomia 9609,,9 I (r9Jl.6) @41-6699'



ITEM 1 - t1QBIUZAJION
Mobilize men and equipment to the jobsite. Estat!>l'isti a field office
to be used through the course of construction.

IIEM 2 - INTAKE
Furnish and install complete; including all labor, materials and
equipment to eomstruct the intake structure as shpwm em the
attached plans.

LIEM1 3 - [Ml\L RE@ONS'.ERWCTl0N
Furnish all labor, materials and equipment to increase the capacity
of the canal to 65 cfs. Refer to the attached canal profile and
detans.

Station0+00 to 21+5©.
Reconstruct the canal by lowering and re-shaping as shown on.
drawings as well as lining the invert with 2 1 /2 inches of
unreinforced air blownmortar.

Station 31+20 to 107+50
Reconstruct canal by raising the canal bank. Embankment material
will be excavated from borrow pits adjacent to the canal. Hand trim
the vegetation fromthe canalsection. The embankmentmaterial
will be compacted to 90% density.

Station 117+50 to 176+50
Reconstruct the canal by excavating anct reshaQing the existing
section.

The work on the canal is a reconstrut of x' g lihe
Contractor d t warran inte Iyo1 2xi ing ished
canal or leak om the c . lih tra'" s 1m1te
perfor tl :or workmanship manner in
8€001? I •

CCra nc plans,
T f e

"



ITEM 4 - PIPELINES
PIPE:

The pipe will be coal tar enamel lined in accordance withAWWA
C2O3-78, steel ma , in accordance with AWWA C20O-8O. The
joints will be wel spigot welded on om , inside or outside.
The interior lining e repaired at the fi Angle fittings
willbe mitered wi degrees maximur accordance
with AWWA C2O8-83. Thrust blocks w111 be in ·re necessary
and will be sized based on soil pressure and sa e ~ ,ors of 1.5.

TRENCH:
Excavate whatevermaterial amounted to provide a minimum of 18

inches of cover over the pipe unless specified otherwise. Bedding and
backfill will .. 1aterial selected to maximum size of six inches
and placed un ,except wlilen pipe · · ed areas. In
traveled area ling and backfill sh jate base and
compacted to rmal consolidationpressure.

PENSliOCK:
Furnish and install approximately 1,2OO feet of 39 inch OD by 3/ 16

inch wall pipe from the forebay to the powerhouse. The Shingle Mill Road
crossing will be in accordance with the Linn County encroachment permit
and the Snow Peak Road crossing will be inaccordance with the
requirements of. Willamette Industries.

n of the pipelin blockinstallatio
backt e shall be hydro stedby slowly fil
pipeli 'ly checking for leak pipes will be momit
continuously or hours and periodi r one year after ace
by th . beaks shall be repaired an retested at no addition
to the wner.

F
a I I I •"

sit
pacin Is
,pail concrete.

ill be fab



SLIDE BYPASS PIPE:
Furnish and install approximately 300 feet of 39 inch by 3/ 16 inch

wall pipe and approximately 780 feet of 48 inch by :3/ 16 inch wall pipe.
The pipe will be buried with a minimum of two feet of cover except for
approximately 50 feet across the draw. The 50 feet across the draw willl
be supported on reinforced concrete pillars with a maximum clear span
0f 40 feet between pillars. A 12 imEh gate valve willbe located adgacent
to one of the pillars. lihe concrete pillars will be designed for support
and thrust with a minimum safety factor of 1.5. The entrance and exits
to and from the pipe will have a transition strueture from the canal to
the pipe. The entrance transition structure will nave a trash rack with a
maximum of 4 inch spacings. At the option of the contractor the
transitions will be either reinforced concrete or fabricated painted
metal.

IJiEtt'.J 5 - FOREBAY
Furnish al quipment and materi: construct the forebay

as shown om th d plans. The foreba clude a stoplog
controlled ir outlet, overflow weir age system, trash
rack covere pens oc intake.

ITEM 6 - POWE 1 - -

The ·ill be as shown · ched preliminary
drawin tion and substrut einforced concrete,
thew ,ed maso ces of the interior
of the painted it the Owner. The
roof uctionant for the
install val of equipm

Th will include a ystem as required,
powerhouse i in and electrical e s. work bench and st
cabinei 'or s are parts will be prov he doors win be holl
met olt lock and weat tripping. The air int
wil i h filters to · · · · the powerhu! ..

ill be cons1 werhou
, 11 amd w · -~....- ri.mimi.z

T '' minim

·lt __....,,....._ ............ """" wehou
'fl rard fa .
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METERING

1) Kilowatt 30
2) Generator Voltage 30

3) Line Voltage 30

4) Generator ourrent 30
5) Power Factor
6) Vars
7) Diversion Water Level
8), Spee(!f
9) Bearing Temperatures

10) Stator Temperature
11 ) Generator Neutra1 Current
12) Nozzel Position
13) Battery Voltage

NORMAL SHUT DOWN SEQUENCE
1) Powerwill be reduced by closing the wicket gates

(approximately orne mi l!Jte).
~.i) Maim 0rieal<er willl b t"'ed by reverse powerrelay.
3) ConditioRs for nor tdown.

a) hot bearing level 2
b) h erator winding
c) p faih.1re
d~ 1 fem Jo ge
e) l/normal s ,op push buttofil
f) governor low oil gressure
g) reverse power (mot 'ing)

4) Emer ihut Ience
1. lake
2. Gener.a ,or/!o
3. 'cx gates close
4. i 1 p l:>a€k inl!Je

on du d e unit ··, 2tating.
5. ns for shutdown.

a, protectiv '
. lure

e ----· om
"-O

la
ti



i) undervoltage
j) overvoltage
k) voltage controlled overcurrent
m) overfrequency
n) turbine overspeed

5. Starting Sequence
1. Starting sequence will be both manual and automatic with

one button.
2. Clearance signal from aJil protection and alarms.
3. Synchronize with governor and auto-synch by incrementally

adjusting the wicket gate.
4. Close breaker.
5. Increase power by opening wicket gates which are

controlled by diversion water level.

The contractor will make a substantial effort, but not guarantee to
succes u'ly lop an auto restart. Th t this time i's:

rgency stop wol!I p
mputer would ch
faults were certa uter would
the system and faults

d) The control would then return to water level.
e) If the faults did not clear after ·inutes or if

unacceptable faults tripped the more than three
trips are received in one hour, it ou s ut down.

Tele
1. stem wi11l be cer mputer

Flat project. ve the

DreS ._--_,"" jnals.
ne di
0wWnS.



2. The computer wHl monitor:
a) All emergency stop signals
bl All normal stop signals
c) All alarm signals
d) Status of turbine iso'lation valve.
e) Wicket gate pos,i,tiom.
fl Water level
g) Bearing temperature
h) Kilowatts 0 tot000
i) Kilovars 1000 to @ to + 100©
j) Speed RPM 0-2000
k) Power Factor 5O% to 0 to+50%

3. ifihe complfJter may be accessed overthe te'leptione by another
computeror by remote telephone.
a) If by computer all computered monitored information can be

accessed Byrne remote computer.
b) If by voiee tlile compl!Jter will audibly state alarm eorn<:tit.rlions

and kilowatt production.

l

Other Mtsce111aneous Signals
1. Initial conditions

a) Emergency stop - not active
b) Normal stop - not active
c) Low bearing oil flow and turbine spinning
d) Turbine isolation valve open.

2. Turbine isolation valve closed.
3. Oil pump running.
4. Apply field.
5. Contactor open.
6. Auto/manual sync.
7. Auto water leve1 eontli'ot

Motor DC System
1. Tfi emwill provide emergency back-up gower to the

r 1el trols
i: 1

2. r
fl
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3. The DC system shall have sufrficient capacity to operate the
valve tnrough two cycles and the oil pump for two hours.

4. The DC system will be 120 volts.
5. The batteries shall be a deep cycle type suitable for the service
6. The status of the IDC system will be monitored and alarmed.

Contro 1 DC System
1. Isolated from motor system to prevent motors from interfering

with computer controls.
2 Automatic transfer switch from line to inverter in less than 1 1

mi111iseconds to insure proper and continuous computer
operoatiolil.

3. Sufficient DC power to run computer and telemetering for two
hours or more.

A Computer grade non-interruptable power system.

DiversionControl Cables
1. The control cables for the water level signal from the diversion
to the powerhouse will be two twisted pairs installed in 1 t /2
PVC buried conduit.

2. Pull boxes will be installed at maximum intervals of 500 feet.
3. If any of the conduit must be installed exposed, the conduit will

be schedule 40 galvanized metal.

ITEM 8 - ACCESS ROAIDS
Description:

1fhere is approximately 2.5 miles of aecess r,oad t 1 , iveli'sion
and 1100 feet to the po Permanent all-weather gr :cess
roads will be developea 'e a werh 2roads willbe
approximately 10 feet wide, with th 1yer si thick.

Drainage:
Culverts will be installed where necessary.

line cfiment mermi ·
j i ts • ;S

« r Ji' 1 tifrlies
'

.
.-- irin vel from

T contractor.



ITEM1 9 - SWITCHYARD/POWERLINE
Main PowerTransformer:

1. Size 1000 KVA
2. 4160 VA, 6 Delta tof 2©,"784 VAC vJ¥e phase to phase
3. Neutral on 20,784 side will be low Z grounded
4. Outdoor type, gad mounted, oil fillled
5. Underground entrance of 20KV
6. Underground entrance of 4KV
7. Four taps will be provided, two above and two below on 21 /2%

increments.
8. OH level inoicator.
9. Automatic pressure release
10. Temperature indicator with an alarm and a trip contact.
11. Oil drain valve with a sampling deviee.
12. Non PCB type oil.
13. Manufacturer shall test transformer and fi0rnist'l a copy of the

test results.

Station Power:
1. The station power wdI1I1 be provided througheither a s·imgle

10KVA 3 or three 5KVA 1 120/240V to 4160V pole rrfounted
transformers.

Switch & Surge Arrestors
The switchyard will include pole mount 20 air sw'itch and surge
arrestors.

Transformer Pad
The transformer pad will be concrete witha groundgrid.

Grounding
The yard inside the fence and the fence will be grounded.

Wtili g
et and related transformers are notincluded inthe

RTA cora ract.



The powerline from the switchyard to the County Road (approximately
1200 feet) will be designed for 20,000 volts in accordance with tbe
Government Order '35, National Electric eode and applicable Stateof Oregon
codes. The powerline will also be constructed in accordance wift\ fhe latest
Raptor Proof requirements and follow the penstock route.

The powerline will be as approved by the utility company. An
air-disconnect switch wi1lil be fitmnishea at the terminous pole near the County
Road.

ITEM 10 - INSTALLATION & COMMISSIONING

All equipmemt wi11l be installed inaccordance with the manufacturers'
reeommendattons and standards. Prior to starMmg tlile p1amt all manufacturers
recommended tolerances will be veriffed in order to vaidate warranties.

All gre-parallel testing will be ger.formed in order to assure the utility
that the adequate protective relays arad devices have been insta]lled. Arter Ute
utility has approved the pre-parallel testing the systemwill be brought on
line to gerterate ll)ower.

PERFORMANCE TESTING:.
The performance test of the generating unit and each other portion

of the r,r,oJect shall be designed so as t sure that the workmeets the
equipmernt guari:arntees iracludirn e (ilte.es. 71'ilile po,wer
output testililg perrfioAmea ay bh i itiea tio tlile test
described herein. The Ownerm erform nal tests he determines
necessary.

Complete star hutdow,n, 1 p Ip and lo inspection tests
will be carried out to ve e regulatic ance gu: intees.

iJi rt ~fi\ a t d
mettlani'ea et " echanicai d
commissionmg es .. ipment.

pema . vill ied out onall mechanical am(!f
eJe©tirriG.a: x,illllti



The tests wifl be c.arrieci out in accordance with requ'irements of the
following standards and any 0ther standards eustomarily f.0'l1lowed in
accordance with the highest standards generally prevailing inthe industry:

IEC AGMA
ASME ASifM
NEMA IEEE
CMA ANSJ

Water now measurements will be made based on a measurement at
the intake structure and staAdara weir. fi0Fmulas, 01r by ©tt Water. ©tt Water
costs wil'l be paid by the Owner.

Rressure or mead measwnements wi1ll li>e made withcommercially
available three inct:\ diameter pr:essure gages, with the smallest scale
available, located at the intake to me turbine.

Turbine effic,ieracies will be ealc:ulatea based on flow
measurements, pressl:lre measurements, killowaft meter lieadings and stated
or calculated losses of the generator and 0ther equipment between the meter
and the turbine. Turbirae efficieney, tests will be made at the highest flow
rate possib'le aepentiing on the available water and at two lower frlow nates as
deteramined by the Owner.

t!!.lti'ltty prorective relays wU!l be t,este,a as required by PP & L. ~1~1
ec:twiJ:)mernt wiill ~e demonstrated tro ee infull operating condition.

as provi'cled b the O9'ner will Ind
maint 1t. The plant designed an
intention o1 1e project being oy ·d by unskillet .
qc,a11Heat1ons of the op'erator t a wtilll be require that h ble and
can take directions.

OPERA
Tl vi
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I I li t •
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GENERAL
ClfARIN6 AND PIONEERING

The clearing and pioneering work will include all work necessary fior
Ute subsequent phse of work. MerchaAtable timber; wi'11 be cut, trimmed and
decked for handling by the Owner. Brush will be pusraed to the site of the
alignment of the canal or pipeline. Where brusb is pilecf it wiil'l be burned.

REINFORCE];> CONCRETE
CONCREliE!

1. Concrete design, mixing and placing will meet tffle €odes and
standards set forth by the Afnericafil Goncfi'ete Institute (AC:I) and
the American Society fior Testirng alilcbMateria1s {ASTM).

2. All cencrete test samples arad cor;lcrete te,.sting will be in
accordance with ASTMC 172, AS]M C31 an·d A:STM C39.

3. Compressiv,e field strength will be no less than 3000 psi after
28 days (unless noted oth·erwise).

4. Concrete slump will be betweelil 2 ta 4inches.

5. Hori,zontal cerastnuction joirats wi'll be prepared to expose c•l'ean,
so,l1idly embedded aggregate over the entire joint Sl!Jfi'frace tre am
ampUitiude of 114 inch. t\lll laftance and standing water will be
nemovecJ.

REINFORCEMENT:
1. ~einforcing steel will be d £01:i
A-6 t 5 Grade 40 less traam # . e Jett
otherwise).

2. less
.ice
ion).



5. Splices in continuous reinforcing will have laps of 40 bar
diametefi's (€> X bar )minimum in masonry eonstrue,M0Jil and 32
bar di,ametefi'S (4 X bar )minimum in conerete eoristruGtiorn.
Except where sliloW!;l otherwise., horizontal laps inadjacent bars
wilil be stagger.ea 5'-0" minimcim.

6. Provide reinfor:cing steel dowels at constr,uction joirnts. Do,.wels
will be same size and spacing as reinforcing steel. 5.ee coracrete
note 5.

7. Un1less specifically natea atlierwise, concrete coverage will be:
eoncrete cast against grourad (except slabs~ 3"
Ooncrete to t>e in contact with ground
weather Ofi' water, but is placed against
fioli'ms:

5Or larger
less than5

Concrete not to be exposed to ground,
weatfier or water

2"
1 1/;2"

Beams and Columns
Slabs, Joists, Walils

1 l /2"
3f4"

FORMWORKIFALSEWORK:

1. All ·ill meet the safrety Re,gl'.lirements set forth by the
Div' f l Safety and Health (05HA).



STRUCTURAL STEEL:
SJE:fil.

1. lJnless otherwi'se noted, structural steel wilil conform to A:SifM
A-36 and bolts will conform to ASlM >..-1©7 (Gadmium platect,
unless noted as stain'le·ss stee'll

2. Bolt hales wUl be 1 / 16" maximum larger than bolrts.

3. Shop drawings will be s...ubmitted before fiabr;ieation.

4. Structural steel will be fabricated anderected in accordance
with the latest AISC Specifications and Code of Standari:d
Practice.

5. Welding will be electric arc in accordance with AWS Standards,
using only cerN,fried wel<:ieli's.

6. Praint ing

a) Gleaning, removing all dirt, grease, oil, loose rust or
other loose material. Light sanding, salild bla.stirng or am
acid waslil may Be neeessart

COMPACTION DENSITY STANDARD:
Standard Pfi'OCtOli ASlrlifl@ ifi--99 Oli :A:S.JilriJ ID€)9,8
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FEDERAL ENERGY
REGULATORY COMM ISSlQN

April 4, 2007

Pat Reagan
FERC
101 SW Main Street, Suite 905
Portland, OR 97204

Reference#: Lacomb 6648

To Whom ItMayConcern,

APR Z 5 2007
PORTLAND

REGIONALOFFICE
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The Lacomb Irrigation District in Lebanon, OR is in the process of planning for the
replacement of the fish screen at its diversion point on Crabtree Creek in Linn County.
Oregon. The current rotary drum screen has been determined to be in need of
replacement by Oregon Department of Fish and Wildlife. A passive horizontal Farmers
Screen will be installed, greatly improving fish passage and reducing operation and
maintenance costs.

Three copies of the engineering plans and all permits have been included with this letter
along with specifications and quality control information from the project conu-act
documents. The project construction is planned to begin on or around July 15, 2007 and
to be completed by December of 2007.

Lacomb Irrigation District and Farmers Conservation Alliance have worked closely with
the Federal and State resource agencies to design a project that meets or exceeds all state
and federal requirements for fish passage and streamside construction.

If you have any questions or concerns, please don't hesitate to contact me.

Z­Les Perkins
Farmers Conservation Alliance
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0
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N
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CC: Lacomb Irrigation District
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United States Department of the Interior
FISH AND WILDLIFE SERVICE

Oregon Fish and Wildlife Office
2600 SE 98 Avenue, Suite 100

Portland, Oregon 97266
Phone: (503)231-6179 FAX: (503)231-6195

REply To: 6449.0601
FileName: FC/Lomb Project
TSNurrbr: 06-2458 AUS 2 1 2006
Les Perkins
Farmen. Conservation Alliance
P.O. Box 1621
Hood River, OR 97031

Dear Mr. Perkins:

This letter is in regards to theLacomb Irrigation Screening Project inLinn County, Oregon. The
Fish and Wildlife Service (Service) isworking in cooperation with the Farmers Conservation
Alliance (FCA) through the Partner's for Fish and Wildlife Program to restore habitat conditions
at Crabtree Creek, tributary to the Santiam River. These benefits will be accomplished through
placing a horizontal flat plate fish screen at the irrigation diversion site that will safely pass fish
at all river flows.

The Service is pleased to notify you that Federal environmental and cultural clearances for the
National Environmental Policy Act, Endangered Species Act,NationalHistoric Preservation
Act, and a Level I Contaminant Sw-vcy havebeen completed. Also, if State and/or local permits
are needed, they must be obtained before on-the ground activities commence. Please follow the
terms and conditions ofeach permit, as well as theProjectDesign Standards (PDS's) set forth in
this letter. PDS's for general and fi&h passage projects are enclosed. as well as the fish salvage
protocols and reporting form..Please note PDSs pertaining to equipment operation, pollution and
erosion controls, construction techniques, restoration materials, fish andwildlife requirements,
and screening. The attached PDS's must be incorporated as part of the project in order to be in
compliance with theNational Environmental PolicyAct, the Endangered Species Act, and the
National Historic Preservation Act.

The LandownerAgreement between the Service and the landowner, Lacomb Irrigation District
has already been signed and returned to our office; therefore project activities may begin at any
time.

In the unlikely event that; 1) archological sites or deposits (e.g., arrowheads, rockchips, ground
stone, squarenails, "purple"glass, bone or even tin cans that may suggest a subsurface deposit
that is greater than 50years old) are discovered, 2) Environmental contaminants such as toxic
chemicals or hazardous debris a.re unearthed (indications ofcontaminants may include dead or
dying animals in the vicinity, localizedspots ofdead vegetation differentfrom surrounding
areas, discoloredor oily water or soil, or strange smells), or 3) a sick, injured, or dead federally
listed species is observed, please suspendwork and notify the Service immediately at (503) 231­

Printed on IOprcachlorie fro/60percentpost-consumer con intpaper.

TAKE PRIDE'E.3
'AMERICA57



Unofficial FERC-Generated PDF of 20070627-0020 Received by FERC OSEC 04/25/2007 in Docket#: P-6648-09y

2
6179. Upon Service review of the findings, work activities can only resume ofter the Service
provides written confirmation. Should work continue without this confirmation, the Service will
not be able to provide cost-share on the continued work.

In addition, any hazardous spills occurring because of project activities should be reported to the
Oregon Emergency Response System at I -800-452-0311 within 24 hrs. Emergency response,
removal, transport, and disposal of ha7.ardous materials must be done according to the U.S.
Environmental Protection Agency and Oregon Department of Environmental Quality laws and
regulations.

Please contact Timmie Mandish at (503) 231-6179 if you have any questions. We appreciate
your commitment to conservation and thank you for participating in the Partners for Fish and
Wildlife Program.

Sincerely,

Al
[Kcmpcr M. McMaster
· State Supervisor

Enclosure

Printed onI percent chlonnc free/'0 percent post-consumer content paper.
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ATTACHMENT II
LANDOWNERAGREEMENT

FORRESTORATION PROJECTS UNDER
THE OREGON PARTNERS FOR FISH AND WILDLIFE PROGRAM

THISAGREEMENT,made and eatered intohis 22 aay or'Jg_tY_ _, o6_,y
and between,Lacomb Irrigation District (41984 CuttotfDrive, Lebanon. OR 97355); hereinafter
called Owner (s), for themselves, executors, administrators, successors, and assigns; and the Fish
and Wildlife Service (2600 S.E. 98thAvenue, Suite JOO, Portland. OR 97266), hereinafter called
the Service.

TheService enters into this Agreement pursuant to and in accordancewith Section 1 ofthe Fish
andWildlife CoordinationAct (48 Stat/401 as amended; 16 U.S.C. 661 et sq.) and Section 7 of
the Fish andWildlife Actof 1956, 16 U.S.C. 742fa\4).

The signatories to this agreement willwork in partnership with the Service and other cooperators
to accomplish specific restoration activities for the benefit of fishand wildlife resources on their
property. The parties have acommon interestin improving thecurrent condition and/or
expanding the extent ofhabitat on their lands, which are located in the ( l lS, lE. 25), Willamette
Meridian. ThisAgreementprovidesfor the limited interchange ofservices, equipment, and
funds tomeet the objectives ofthe project. A projectdescription, which includes tbe specific
workto be completed, is attached hereto and incorporatedhereinas AttachmentA (Project
Scope).

The termsofthis agreementwillbe for10 ycars(minimum of10 years) beginning upon
signature2006, and endingsignaturedate in 2016. During this lQ_ yearperiod, the Owner(s)
agree not to intentionally compromisethe integrity of the restorati onwork and site. The
Owner(s) alsoAgre(s) to:

I. Provide re&30Mblc property 111CCCSS toService, to plan, complete, andmonitor the
long-termcondition ofthe project site on ayearly basis . Notice shall be givento
Owner(s) or designatedagent(s) prior to entering the site;

2. Obtainany Federal, State, and local permits, ifrequired. for tbcprojcct; and

3. Insure that DO project activitiesbeginuntilnotificationhas been received from the
Service Project Managr thatall applicable Federal, State, and local regulations have
beenmet and all necessary permits have been issued.

This agreementmay be modified at any time bymutual written consentby authorized
representatives ofall tbe parties. Anyparty may sccktermination of this agrccmentby providing
notice inwriting to the other parties that it desires the agrcemet to be terminated. Such
termination shall be effective thirty(30) days aferauthorizd representati ves ofall parties have
agreed inwriting to such termination. Iftennination is initiatedby theOwner(s), the Sctvicc
will be reimbursed for the portion ofthe costs ofthe restoration projcct provided by theService.
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This agreement does not authorize the Service to assume any ownership interest in orjurisdiction
over said premises. TheOwners) retains all rights to control trespass and retains all
responsibility for taxes, assessments,and damageclaims.

Each of the parties to this agreement agrees that itwill be liable for its own acts and the actsof
its employees, agents, representatives, subsidiaries, or affiliates, andthe results thereof, in
connectionwith theperformance of its obligations under this agreement, and for its own acts and
the acts of its employees, agents, representatives, subsidiaries, or affiliates, and the results
thereof: that occur on the land, unless such acts or results arise from thenegligent or willful acts,
or omissions ofthe otherparties to this agrecmc:n1, theircnployccs, agents, representatives,
subsidiaries, or affiliates.

A change in ownership shall not change the termsofthis agreement The agreementand terms
shall be in effect on thedescribed land for the period ofthe agreement unless the agreement is
terminated earlier in accordancewith the provisions contained bc:rcin. TheOwner(s)will notify
the Service ofchanges in ownershipwithin thirty (30) days. In the eventof such transfer of
ownership, theOwner(s) shallprovide a copyofthis agreementto thesuccocding owner prior to
such transfer.

Upon expiration or termination ofthis agreement, theOwner(s) assumes full and complete
responsi bility for all restoration developmentsmadeunder this agrocmmt.

Lacomb Irrigation District, guaranteesownership oftbe above-described land and warrant that
there are no outstanding rights which interferewith this agreement

IN WITNESSTHEREOF. theparties have executed thisAgrmcnt on the day, month, and
year last indicated:

- }»». /LU-1_,LG.
(Signature)

U.S. FHh and WIIIfeService:

»it,
(Signature)

Ts Spera, ulllepd

Date: 7-27-o
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ATTACHMENT A:

Project Scope

FCA in cooperationwith the landowner, Lacomb InigationDistrict,USFWS, and other
organizationswill restore fishpassageand habitat conditions for WinterSteelbcasd, Spring
Chinook, RainbowTrout.CutthroatTrout, Pacific Lamprey fish speciesalong CrabtreeCreek.
tributary to SarrtiamRiver. Restoration activities will include the installation ofahorizontal flat
plate screenat the current fishpassable diversion structure to allow fish species unhindercd
passage and to eliminate riskofentrainment or loss into agricultural fields. Lacomb Irrigation
District retains ownerskp ofthis screen and agrees tomaintain the screen in working order
for the next 10years. Through this project, 13.5 miles ofhabitatwill be openedto unhindered
fish passage throughout all times of theyear.

•Name: Lacomb Irrigation District
Phone: (541451-2869

@q2e-
Service Project
Name: Timmie Mandish
Phone: 503-231-6179
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Department of State Lands Permit No.: _3_6_7_2_5-R_F _
775 Summer Street NE, Suite 100 Permit Type: _Romovalil
Salem, OR 97301-1279 Waterway: Crabtree Creek
R 503-378-3805 County: _Linn

Expiration Date: August 14, 2007
corps No.: 20000414

LACOMB IRRIGATION DISTRICT

IS AUTHORIZED IN ACCORDANCE WITH ORS 196.800 TO 196.990 TO PERFORM THE
OPERATIONS DESCRIBED IN THE ATTACHED COPY OF THE APPLICATION, SUBJECT TO ·
THE SPECIAL CONDITIONS LISTED ON ATTACHMENT A AND TO THE FOLLOWING
GENERAL CONDITIONS:

1. This permit does not authorize trespass on the lands of others. The permit holder shall obtain all
necessary access permits or rights-of-way before entering lands owned by another.

2. This permit does not authorize any work that isnot in compliance with local zoning or other local,
state, or federal regulation pertaining to the operations authorized by this permit. The permit
holder is responsible for obtaining the necessary approvals and permits before proceeding under
this permit.

3. All work done under this permit must comply with Oregon Administrative Rules, Chapter 340;
Standards of Quality for PublicWaters of Oregon. Specific water quality provisions for this project
are set forth on Attachment A.

4. Violations of the terms and conditions of this permit are subject to administrative and/or legal
action which may result in revocation of the permit or damages. The permit holder is responsible
for the activities of all contractors or other operators Involved in work done at the site or under this
permit.

5. A copy of the permit shall be available at the work site whenever operations authorized by the
permit are being conducted.

6. Employees of the Department of State Lands and all duly authorized representatives of the
Director shall be permitted access to the project area at all reasonable times for the purpose of
Inspecting work performed under this pennlt.

7. Any permit holder who objects to the conditions of this permit may request a hearing from the
Director, in writing, within twenty-one (21) calendardays of the date this permit was Issued.

8. In issuing this permit, the Department of State Lands makes no representation regarding the
quality or adequacy of the permitted project design, materials, construction, or maintenance,
except to approve the project's design and materials, es set forth In the permit application, as
satisfying the resource protection, scenic, safety, recreation, and public access requirements of
ORS Chapters 196, 390 and related administrative rules.

9. Permittee shall defend and hold harmless the State of Oregon, and its officers, agents, and
employees from any claim, suit, or action for property damage or personal injury or death arising
out of the design, material, construction, or maintenance of the permitted improvements.

NOTICE: If removal is from state-owned submerged and submersible land, the applicant must
comply with leasing and royalty provisions of ORS 274.530.. If the project involves creation of new
lands by filling on state-owned submerged or submersible lands, you must comply with ORS 274.905
- 274.940. This pennlt does not relieve the permittee of an obllgatlon to secure appropriate leases
from the Department of State Lands, to conduct activities on state-owned submerged or submersible
lands. Failure to comply with these requirements may result in civil or criminal liability. For more
information about these requirements, please contact the Department of State Lands, 503-378-3805.

Michael Morales, W Region Manager
Wetlands & Waterways Conservation~~ ~
Oregon Department ofSlate Lands ~ ~r.~~ust 14, 2006

olized Sil at Date Issued
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ATTACHMENTA

Permittee: Lacomb Irrigation District

Speclal Conditions for Removal/Fill Pemmlt No. 36725-RF

PLEASE READ AND BECOME FAMILIAR WITH CONDITIONS OFYOUR PERMIT. This project
may be site inspected by the Department of State Landsas part of our monitoring program.
The Department has the right to stop or modify the project at any time ff you are not In
compllancewith these conditions. A copy of this permit shall be available at thework site
whenever authorized operations are being conducted.

1. This permit authorizes the placement of up to 500 cubic yards and removal of up to 20 cubic yards
of rock, gravel, sand, and silt In T 11S, R 1E, Section 25, Tax Lot 4000 in Crabtree Creek, Linn
County, as outlined in the attached permit application, map and drawings, dated June 2006.

2. TURBIDITY/EROSION CONTROLS. The authorized work shall not cause turbidity of affected
waters to exceed 10% overnatural background turbidity 100 feet downstream of the fill point. For
projects proposed in areaswith no discernible gradient break (gradient of 2% or less), monitoring
shall take place at 4 hour intervals and the turbidity standard may be exceeded for a maximum of
one monitoring intervals per 24 hourwork period provided all practicable control measures have
been implemented. This turbidity standard exceedance intervals applies only to coastal lowlands
and floodplains, valley bottoms and other low-lying and/or relatively flat land.

For projects in all other areas, the turbidity standard can be exceeded for a maximum of 2 hours
(limited duration) provided all practicable erosion control measures have been implemented.
These projects may also be subject to additional reporting requirements.

Turbidity shall be monitored during active in-water work periods. Monitoring points shall be at an
undisturbed site (representative background) 100 feet upstream from the turbidity causing activity
(i.e., fill or discharge point), 100 feet downstream from the fill point, and at the point of fill. A
turbidimeter Is recommended, however, visual gauging is acceptable. Turbidity that is visible over
background is considered an exceedance of the standard.

The following erosion control measures (and others as appropriate) shall be observed:

a. Filter bags, sediment fences, sediment traps or catch basins, leave strips or berms, or other
measures shall be used sufficient to prevent movement of so11 from uplands Into waterways or
wetlands.

b. To prevent erosion, use of compost berms, Impervious materials or other equally effective
methods, shall be used to protect soil stockpiled during rain events orwhen the stockpile site
is not moved or reshaped for more than 48 hours.

c. Erosion control measures shall be inspected and maintained daily, or more frequently as
necessary, to ensure their continued effectiveness and shall remain in place until all exposed
soil is stabilized.

d. Unless part of the authorized permanent fill, all construction access points through, and
staging areas in, riparian or wetland areas shall use removable pads or mats to prevent soil
compaction. However, in some wetland areas under dry summer conditions, thls requirement
may be waived upon approval by DSL. At project completion, disturbed areaswith soi
exposed by construction activities shall be stabilized by mulching and native vegetative
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Attachment A
36725-RF
Page 3 of 3

plantings/seeding. Sterile grass may be used instead of native vegetation for temporary
sediment control. If soils are to remain exposed more than seven days after completion of the
permitted work, they shall be covered with erosion control pads, mats or similar erosion control
devices until vegetative stabllization is installed.

e. Where vegetative erosion control is being done on cut slopes steeper than 1H:2V, a tackified
seed mulch shall be used so the seed does not wash away before germination and rooting.

f. Dredged or other excavated material shall be placed on upland areas having stable slopes
and shall be prevented from eroding back into waterways or wetlands.

3. Erosion control measures shall be maintained as necessary to ensure their continued
effectiveness, until soils become stabilized. All erosion control structures shall be removed when
project is complete and soils are stabilized and vegetated.

4. HAZARDOUS, TOXIC AND WASTE MATERIALS. Petroleum products, chemicals, fresh cement
sandblasted material and chipped paint or other deleterious waste materials shall not be allowed
to enter waters of the state. No wood treated with leach ablepreservatives shall be placed in the
waterway. Machinery refueling is to occur off-site or in a confined designated area to prevent
spillage into waters of the state. Project-related spills into water of the state or onto land with a
potential to enter waters of the state shall be reported to the Oregon Emergency Response
System (OERS) at 1-800-452-0311.

5. All exposed soils shall be stabilized during and after construction in order to prevent erosion and
sedimentation.

6. If any archaeological resources and/or artifacts are uncovered during excavation, all construction
activity shall immediately cease. The State Historic Preservation Office shall be contacted
(phone: 503-986-0669).

7. The Department of State Lands retains the authority to temporarily halt or modify the project in
case of unforeseen damage to natural- resources.

8. Fill and removal activities in Crabtree Creek shall be conducted between July 15 and August 31,
unless otherwise coordinated with ODFWand approved in writing by ODSL.

9. Waste materials and spoils shall be placed in an upland location above the top of bank and shall
be suitably stabilized to prevent erosion.

10.There shall be no operation of equipment In the water. Work in the water shall be conducted from
top of the bank.

11.There shall be no heavy equipment operating or traversing outside the construction corridor or
footprint.

12.Fish salvage from the isolated work area shall occur in coordination with Oregon Department of
Fish and Wildlife (i.e. in thepresence of an ODFWbiologist or with a Scientific collection Permit
Issued by ODFW).

August 14, 2006

J.ttschmnentAwe±tLASRF Removal FIII Pemmti36725-RF.&c

..,_



Unofficial FERC-Generated PDF of 20070627-0020 Received by FERC 0SEC 04/25/2Q07 in Docket#: P-6648-000 . I

Joint Permit .
Application Form.)us Army Corps

Of Enalneens {Portland~ _,____Q,\Jl:.):i.I.~lli. ---- _j
AGENaBSWIIJ..ASSXiN NUMBERS

Corps Action IDNumber Oregoo Departmeot ofState LandsNo
§ENDONESIGNEDCOPYQFYOURAPfLl~ATIONTOEACHAGENCY

mmict.Enginoer
Wt.!lofliteCascades: Eastofthe Cascades:

ATTN: CENWP-OP-GP State ofOregon St:xte ofOregon
'

POBox2946 AND Departme:ot ofState Lands DepartmentofState Lands

Portlaod, OR 97208-2946
775 Summer Stn:etNESuite 100 OR 1645NEFornesRood, Suite 112

503-808--4373
Salem, OR97301-1279 Bend, Oregon97701
503-378-3805 541-388-6112

(1) Applicant Dean Castle,Chairman oftheBoard Business Phone II
Name andAddress Lacomb .Irrigation District HomePhono# 541.451.2869

41984CuttoffDrive FAX# 541.619.0626
Lebanon. OR 97355 B-ma..il:

Authorii.cdAgent LcsPctkins BusinessPhone # 541.490.4062
Name and Address Fan:nersCoo.9e.rvationAlliance HomePbooo# 541352.4273
(~n,ql.lin:d la Bkd9) P.O. Box 1621 FAXfi 541.386.1203

181Coosulnui t D Cootractor HoodRiver,OR 97031 E-mail: lprkins@hoodrivcrclcc
tric.net

Property Owne,: Business Phone #
NamcandAdarcss HomcPbone#
(Ifdiffirct than applicant)1 FAX#

E-mail:
(l) PROJECT LOCATION
Street. Road orodlet- .:__.:.......~ location LzalDcaGao(attach tax lotmap)
Access offofSnow PeakDr.,Diversion rt rivec-milo Qumm/Qumta' I Sectioo Township Range
23.5 oo CrabtreeCreek.. Sec attacheddiroctions. SW/SE 25 11S lE
In orNear(ClyorTom) Iz TaxMp # TexLot#
Lacomb lllcOO 4000
Watr;rwayName (pick one) I RiverMile (ifino) Latitude Lmgitude
CrabtrcoCreek 23.5 44.59167N 122.65833 W
Doyou consentto allowCorps orDept ofSateLards stqff'to enter into the above-describedproperty? J Yes Q)No

(3) PROPOSED PROJECT INFORMATION
Type: ~ Fill [Q Excavation(removal) [l-Weter Structure [] Maintain/Rair an Existing Structure
BriefDcsaiption; I Reol.aciruran -~io+inr, fish scr:ecn and constr . a new fish return.

Fill
~

-
I IRimlD IXI Rocle 1X1 Gravel (')(] Saod IXl Si.II l Clay f 1 I I Other. -

Wetlands Permanent I I T-c-... , I I Total Fill
(cy) Immct .Areain>.m::J I IL' I­ I W' H' -

Water» Pcnnmcol I 500 IT ,y I 100 I Totil Fill 600
(cy) ImnactArmm.Am::Jorcli11ami<m(K1tt) I IL' I 100 I W' Iso ' [

Reoval -

-
I 11Rinrm Rock DJ Gravel D)Sad rx1Slh Ir 'el.iv []o,macs []Ohr.

Wttiudi Petmancnt I ]Temporary I ] Annul} [ Toal Reoval [
(cy) Impact Arain Acres I IL' II IW' IH

Waters :Pennaneot,7120 ] Tenporany I I Aniiuallv r - ToalRe0oval \20 ------i
1 7
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10O W' 25 H' 5
ls the • uea lacd7 Yes No surfscecrcstd? <I acre? > 1 acre?
Arcyou aware ofany state or federalEndangcrr:dSpecies on the project site? 181 Yes □No Ifyes, please explain in tho
Arcyou awareofanyCultural/Historic Resources on the projectsite? 0 Yes t81No projectdescription (inblock
Is the project sitewithinanrtioalWild&SicRiver? · 0Yes t8INo 4)
Ls the (ectsitewithinasate ScenicHaterway? [Yes ]No
(4) PROPOSED PROJECT PURPOSE &DESCRIPTION
Project hrpoeeu.dNeed:
Providea descriptionofthepublic, socialoreconomic benefits ofthe project alongwith any SllJJPOl1lngfonnalactionsofa
public body (e.g. city council, specialdistrictboard), as appropriaJe.

Tbecurrat fishscrea at this location hasbeen identifiedbyOregonDepartment ofFish andWildlife as a screen in need of
replacement. This projectwill benefitall fish specics preseatby improving the !ICifflliDg device and providingsafe return to
the river channel forall fish speciesprcscm. Filhwill be excluded froai the irrigatioo diversion canal, eliminating an
trainmot issue. Tbenew fish scrissubstantiallyself-cleaningand bas been shown to be safe for fish atll stagesof life.
The nm.' fishacrccowill dramatically rcduce operatioaandmaiotmaooe coots for I..aoornbIrrigationDistrict. This project
will befit all fish species pn::sco:t as well as thewatruserswithin the Lacomb lnigationDistrictwith improved fish passage
and morc reliable andcooomic diversion of irrigatioawater. Thisproject is pa.rt ofLacombIrrigation District'sCapital
ImprovoentPun. This projectwill include site restoratioo for an upland area that hasbecurpestedly disturbed and bas had
cxposcd soils for the past 3 decades This project is partially fundedwithPRIMA funds administered by theOregon
DepertmentofFish a:ndWildlife. The fund5are alloca1cd to projects that arc ranked as highpriority byODFWand USFWS.

ProjectDacripdo■: Include the following infunnatioo :
O Volumes andcrcags of all fill and removal activities inwaterwayorwetland seperatcly
□ Peamaocnt and temporary impacts
0 Typosofmaterials (e.g, gravel, silt, clay, etc.)
0 Howthe project will be acoomplimcd (i.e.. dc:3cn"bc ooostructioomethods)
D Forwork inwatrways wbrcfisharc likely to beprsnt, couplets ad attach a plan to isolate thework area from the
flowing water. (Sectbe SectionA of theResourcc Plan Guidance Docwnem.)
D Ifnative migratory fish areprest(orwere historically present) and you arc installing, replacingor abandoning aculvcator
other potential obstruction to fisb pmag,,, compk,tc and attaclia stntcatof.bow the Fish PassageRequirements, set by the
OregonDepartmentofFish and Wildlife will bemc:l (Sec Section B oftheResource Plan Ouidaooc Documcat)
DOFo fish habitatorwetland restoration or enhancement activities, complete the supplemental FishHabitat orWtland
Restoratioa and Enhmcanc:otfonn

This projectwill involve 600 cubic yards of fill matril in awatr.:rway . This materialwill be composed ofrock aod gravel
fromoff-site, and silt/soil fron on-site.

The removalofmatrrial frobelow the high 'Mita' linewill involve approximate ly 20 cubic yards ofmaterial The n:movcd
material will be stored upland under an impervious surl'aoc for Luter use infinal grading and reatoratiooofthe disturbed areas.

This projectwill replacean existing rotary drum fish scrocowitha borizoatal Farmers Scree that allows for safe bypas of
fishand debris. Thorcwscrenwill be comtructz,dwithin thearaoftbe settling pond for tbe current scroon tominimize new
disturbsoocofthe site. The ooostructioo area will be isolatedby comtrti:ting a temporary bypass channel that will allow the
cumeatscrocn to be utilizedduring comtruction. The cum::nt9Cl'CeO hM abead-gm that canbe closed to isolate the project
site duringcoastructioo. Ths intakeadbead-gate willnotbe altered. Water flowwill be stoppedduring construction phases.
thatwill affect thowaterquality. The projectwill proceed under the followingacbcdulc, :

l) Close the bad-gateardcanal gt mdopa the fishrumgt toallow the basin to drain to the riveralogwith any fish
present in the bmin. A fib biologit fro ODFW orUSFWwill be on hand toassistwith any stranded fish.
2) Crate temponuy channct to conveywater to existing screen and to isolate the construction area. The hcad--gateand
rtum to tho riverwill be closed for this process to isolatetbe area.
3) Pcrfonn site grading and laying ofrockbase for fishscrcon construction. The base rock will be supplied from a local rock
pit by the cootractor. All removed materialwill be stasedat least 150 f6on thewaterway andwill be used for fmal site
grading.
4' Coastruct fishscrna concreteand SitCe The coru::retcwill be on site and the stel 'ion ofthe screen will be



Unofficial FERC-Generated PDF of 20070627-0020 Received by FERC OSEC 04/25/2007 in Docket#: P-6648-000

fabricated off-site and thenplaced into thecocrete frame.
5) Create new fish return channel
6) Stop flow through existing screen byclosing headgate andcanal gate.
7) Tie in newscrca to head-gate, fish rum, and canal.
8) Open bead-gate and begin flowacross new screen.
9) Perfor clan-up ofcoostructioo site.
I 0) Plant disturbed area with native trees,shrubs, andgrasses.

The construction projectwill require theuse ofa trck-hoe and dum.pwck for site grading and formation oftho temporary by­
passchannel and new fish remr. The access to the constructionsite is bya private graveled accessrosd. Therewill be
portab le toilets located on site for the construction crcw and coostruction debris will bo hauled offsite daily.

Foradd.itiooAI infoonatioopleasosee the attached Won:Area Isolation Piao and FishPsssagoPlan.

PROJECTIMPACTSANDALTERNATIVES(5)

Project Drriga :
State the number ofprojectdrawing sheets includedwith thisapplication: 12
A completeapplicationmust includea location map, siteplan, cross-section drawings and rcent aerialphoto as followsandas
applicable to theproject:
Locationmap (must bo legible with streetnames )
aSiteplan including

DEatireprojcctsite and activity areas
DO Existing and proposodcotours
0 Locatioooford inary highwater, wetland boundaries or otherjuri.sdictiooa.l boundaries
0Idcotificatioo.oftrmporalYand pcnnancnt impact areas within waterways or wetlands
0 Locatiooof staging areas
0 Locationofconstructioa 4cccas

0 Locatioo. of cross soctio(s),s applicable
DLocation ofmitigatiooarea, ifapplicable

aCroes oction drming( s) including
aExisting andpropo90dclevatiom
oOrdinaryhigh water and/orwetland bouoda,;yor otherjurisdictional boundaries

aRecent Aerial pltoto (1:200, or ifnot available for your site, the highest resolution available)

Will any construction debris, runoff, etc.,ntrawetland orwaterway? []Yes [] No
Ifyes, describe the type ofdischarge and show tho discharge locatioa oo the site plan.

EstimatedPro] SurtDat:

Dcscribe alternative sits md projcctdesigns thatwcrc consideredto avoid impacts to tho waterway orwetland. (Include
alterarttve design(s/ wth ls impact ard reasonswhy the alternative(s) wereno chosen.) Describe whatmeasuresyouwill
use (beforemd afterconstructioa ) tominimize impacts to tho waterwayor wetland.
Ahtrnative sits werenot considered as this isrplscatofan existing fish scrcn on an cxistingdiversion. Alternative
scra designswere not considered as the Farmers Screen was determinod to be the best technology forthe site byOregon
DepartmentofFish andWildlife. Tbe sits planshown rcprcsets tho ooly wary that the DllW IICtt)eD. could be fit into the
existing site. Crating a tlCW heed-gt wasdeterminedto be toodisruptive to the rivercbanne1 and thereforewas not
seriously considered. Thisdesignwas cboson because it ha., the least impacton the sit and has the addedbenefit of
eliminating a slackwater pool off-channel that is attractive to fsh. Fishcurtly come intotbe settlingpod area andsty due
to the slackwtr. Theproposed designwill eliminatethepool that is attractive to fish andwill allowthemsafe passage out of
thediversion iftheydocar.

Measures used to minimize impactsare described in theattached Resource Plan.
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Impactarea is: D Ocean O Estuary t8l River □ Lake 0 Stream □ FreshwaterWetland

Describe the existingphycl ad biological characteristics ofthewetJandlwatenvay site byarea and typeof resource
(Use separate sheetsand photos. ifnecessary).

CrabtreeCreekat tbe lOC8tioo oftheLacomb IrrigationDistrict div«sioo.has strep sloped bankswith large boulders and
rocks. Tberc is 3Catta'cd vegetationat the rivers edge madeup primarily ofalder aod cedar trees. The river splitsinto two
channels at the divcrsioa.. The stream sub5tratc is rockywithareasofaccumulated sediment. Crabtrc Crcdc has large
SCIIS0081 ftuctuatioosof flow (50 CFS to 500 CFS) a.od a bistofyofperiodic floodeveats. The diversion is locatedin a large
timber tractthat ismanaged for timberproductioo. Deerand elk arepresent as well as Salmon, Steelhesd, and trout

The project sbould tothave any impactonwaterflows as thewaterright is not changing and the intakestructure is notbeing
modified. Theproject will redirect flow through the fish SC:r:aland waterwill beretumcd to the river approximately200 feet
downstreamfromtbe intake. Upstreamand downstream floodingwill notbe effctd by the project. The projectwill not
result in erosion oo adjaccot I.and, and in fact will stabilize a previously exposed and eroded area.

Thewaterwayis not large enough to permit navigationunless bykayak during high flow periods. This site is not accessible to'
thepublics itis bordefcdbyprivate landonboth sides and is eeveral miles up agated road.

Forwotlnds, include
a Cowardi andHydrogeomorphic(HGM)wetland class(s)
I Dominant plantspecies by layer (herb, shrub, tree)
o Whether thewetland isfreshwatr or tidal
□ A.ue.mnortofthefanctiona/attrll:nae.J ofthe wetland
D Identify any vemal pools, bogs, fena, mature forestedwetlnd, ornativewet pairics inorneartho projoct area. Doany

ofthesewt]andsqualify a.,SpecialAreasofCon (SAC)? (Refer toORNHIC protocol datedMay4, 2005,
ht1p://www.oreiwn.gov/OCBS/RSUdocs1streamJining water/SPGP docs/ORNRIC protocal 5 05.pdO

Forwaterways, includo description of, as appropriate:
□ Condilion ofbank slopes (eroded,slope, etc.)
a TypeandcondJtion ofriparian vegetation
a Channel morphology (a.e., structure and31,ape)
a Streamsubstrate
a Historyof,prior disturbance
a Cause oferosion
a Fishand wildlife (type, abundance, period ofuse, significanceof site)
a Genera/ hydrological conditiotu(e.g. streamfww, ,unonaljluctuations)

Describe theexisting avgotion, fskigandrecreational use ofthe waterway or wetland.

Resource Plan Requirements
C Dc9cnocthewat«qua1itycooditiom ofthesite and themcpccted effect ofthe project oo tbeae oooditioos.
a Describe the reasonably expectedadverse effects ofthe deve/opmurl ofthisproject andhow the effects will bemitigaJtd.
a For totrporary disturlx:lnceofsoilsa,d/or vegetation inwaterways,wetlandsor riparian areas, completeandatta::Jra

SYeRestorationPlan to re.sJore thesite afterconstruction. See sectionE <JftlttRuourct! PimaGuidanceDocumentfar
plan requirements.

o Forpermanent impact towetlands, completeandattiJcha Compensatory WetlandMitigation (CM) Plan. (See SectionF
in theResource Plan Guidance DocumentforCHMplanrequirements)

□ Forpumanml impact toM'aioWay:!or riparianareas, completeandattachaCompensatoryMitigation (CM)p/!m. (&e
Section G tn theRnou1u Plan Guidance DocumentforCMplan requirements)

o Forpermanent impactto estuarine wetlasds,you must submit an Estuarine Resource Replacement Plan (SeeOA.R UJ-
085-240OAR 141-085-257forplan requirements)

In addition to any con9tr'Uctionmeasures, complete and attach:
□ .A SedimentadErosionControlPlan~e DEQ'.y Oregon Sediment andErruion Con'f:rolManualal

htt ;I, .de .st re.or.uslw 1w mitl. 'Manu I.him ctio,r C ofthe ResourcePlan Guidance DoJ:wnent
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a Foraprojectwith impcm ous surface (pewor assoc iated). complete and attachapost-construction sto rmwater
management plan. (See Section D ofthe Resource Plan Guidance Document)

6 ADDITIONAL INFORMATION
I

AdjoiningPropertyOwners andTheirAddress and PhoneNumbers (ifmart than S, attachprinJffl labels)
TaxLx Ifs 4000,4100, 3800, 6300, and 3000:
WeyrhuscrCompany
P0Box9777
Federal Way, WA 98063-9777
Poe: 253.9242345

TaxLot # 4700:
Pacific WestTunbc:r Co. LLC
C/OTheCampbellGroupLLC
1 SW Columbia St. STE 1700
Portland,OR 9725&-0000
Phone: 541.393.0035

TaxLot#s 3600 and 6200:
Oregon andCalifornia R.a.ilro&d
No address or phone number available.

Has the proposed activity or any related activity received the~tiooofthe Corps ofEngineersor theDepartment of State
Lands in the past, o.g, wetland dclincatioo. violation, permit, lease~ f'.tt;.? D Ycs 181No

Ifyes.what identification number(s) were assignedby the respectiveagcics:
Corps#_____________ State ofOregon# _

Has awetlanddelineation been completedforthissite?
lfyes, bywhom: _
Has the wetlanddel/nM!ion btt:n~byDSLor theCOE?
llfvu. ottochCOTICIIITt!1tCekttuJ

□ Yes 181No

J Yes ]No
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l have reviewed the project outlined in this application andhave detcnnined that:
0This Jrojcct is notregulatedby the cx,mpn:bcruive plan and lmd u.,e rcgulstioos...a_Thi.s project is consistent with the com:prdlensive pl.an and land use regulations.
0 This project will be consistentwith the comprehensive planand land use regulationswhen the following local
approval(s) arc obtained .

0 Cooditiooal UseApproval □Developmart Permit OOdler _

D This project is not consistnt with the comprehensive plan. Consisten cy requires a
0 Pl.an Ameodmcot □Zone Change [Other

Anapplicatior:i O has O h.asnotbeen filed for localapprovals cbccked above.
Zef Jape.J g r_Aka!ll 3ex (ever LA
Local planningofficial rw:ne(print) Signature Title -ylCounty
Comments:

COASTAL ZONE CERTIFICATION
Iftbe proposed activitydescribed in your porit application i:awithinthe On:goocoe:.,mJzooc,the fullawingcoti6catloo is rcqundbefirc
your applicationcan be pcocesaod., A public noticewillbemoed with the certificatioo sateat, whichwill be forwarded to the Oregoo
DepartmentofLandConservationsadDevelop0eat for its coocurcncc or objection. Foradditional informationoa tbeOtcgoo c.o.stal .zooe
MangrmnectProgram,cootctthe departmentat635 Capitol StreetNE,Suite lSO, Salem, Oregon9730l or call503-373--0050.

CER'IffiCATIONSTATEMENT
I catify that. to the best ofmyknowJcdgc and belief: the propo:,ed activity dmcribed in this rpplication corpleswith the approved Oregon
Coast!ZooManagementProgrnaodwillbecompleted in a mannerconsistent with the prognan.

Print /TypeNamo Tile

A licantSi Date
(9) SIGNATIJREFOR.JOINTAPPLICATION

Airm.LobIrigtio Disrit

Date

Tide
-1J--0 b6

Application isheorby made forthe activitiee described herein. I certify that I am fmnillar with the infornation cootined in the appliclltioo.
md, totho best ofmy lnowkodgrmndbolicf, this information is true, complete, and8CCU1110. I lur1hercertifythat I possess the IUlhcw'ity to
undertake the proposed activities. IUDdl:nmd that the grwatiag ofotherpermitsby local,county, state or frxlcnJ ll&f'l'dnl domDOt rolcme mo
fronthe requireratofobtainingthe permits rcquested before commencing the project. Iunderstandthatpaymentofthe required state
procosingfee doss rotguaranteepermtt nuance. Thfeefor the rtate application munt accompany thpp/cationfor oomp/dcttm.
osntencdoswd $92,2_.

DanCake
"37 p0) Cane
I oertifythat I mayact as the dulyauthorizodagetofthe applicant.
LsRrkin: Dim;:tor. EarmmComcmtioo Alliance

Date

l certifythat the applJcm,thasmypermission to co?ductthepro]ea on lff}'property.

Print ll'ypeName Title

J Dab!

Ooc:unllnt1

' ft tha project ts oa a state-od ataray, yo mat ocntaat the Laud Managant Division of the Department of
9tat» Lands far aproral to proossd with this appli cation. 8es in.orgos tatelands .us for a list of atatsored
retarray.
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Supplement: Fish Habitat and Wetland Restoration and Enhancement Activity Plan

This information is required for all fish habitat and wetland restoration and enhancementprojects thatare eligible
for the SPGP.

TOTAL CUBIC YARDS

R.eaoval FIU
CUBIC YARDS EACH

Rem.ova.I FillACTIVITil',S *

1.

This project involvea acUvitiel tutwill provide
[] Fish Habitat Enhancement
D WetlandRestorationand Enhancement
D Both FishHabitat andWetland Restoration and Enhancement

ACTIVITIES(complete applicable sections)
FISHENHANCEMENT QUANTITY

FishRocks
Deflectors
Rockor Log Wein

Gnvcl PLcemet
PooVPood Comtruc:tior1
Bk/Side Channel Coastructioa
Ola:nnc:IOJmtruction
BarrierRemoval
WoodyMaterial

TOTAL CUBIC YARDS
Removal FII

CUBIC YARDS EACH
Removal FUl

QUANTITYWETLAND RESTORATIONAND
ENHANCEMENT ACTIVITIES

11Ditch Plugging
WrtrDiversion
DrainTtlc Removal orDestruction
DikeCoostructioo/R. locadon
Wtr Impoundeat Structure
BankExcavation/Contouring
DikeR.tmovaJ/Brcllc
Surfisce Grading
Obsr (describe)
Boordhary lHghrater lieorwihln wetlands

2. PROJECTDESCRIPTION. Provideon separate sheet(s) a surnmmyof the scope oftheproject, and
describe bow the projectmeets therequirementsofthe General Authorization forFish Habitat .Enhancement
and/orWetland Restoration andEnhancement.

3. FILLAND REMOVAL VOLUMESAND ACREAGE AFFECTED

total cubic yards offill below ordinaryhighwaterorwithinwetlands--=-=--- total cubicyards ofremoval below ordinary high water.orwithinwetlands---
D Restore
□ Create
D Enhance
[] Convert

acres offorncr (drainedor diked) wetland
"'----

acres ofnew wetland--- acres ofexisting wetland
=-'~-

seres ofwetland to upland
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4. REQUIRED ATTACHMENTS (on 8.5x11 or 8.5 X14papr)

For allWetland and/or FishHabimt Eobancx:tt)('.Dt projects

D Vicinitymap showing project location
D Site planmap and/or aerial photo (approx. 1"=400') showing:□ Location ofexisting structures, roads, streams and otherpertinent features
D Location andboundaries ofproposedfill and removal areas
O Cross section and/orgrading planshowing existing grades andproposedgrades
D List ofadjacentpropertyowners and their addresses. Ifmore than five (S), supply labels.

For projects that involveWetland Restoration and Enhancementactivities

0 Project site located onNational Wetlands Inventorymap
0Aerial photograph showing project boundaries
D ProjectSite locatedon soil surveymap (ifavailable) .
D Location of all proposed construction, including dikes,water control structures, spoils placement, etc.
D Location& approximate boundaries ofexistingwetlands andwetlands to be restored and/or enhanced

5. ODFWREVIEW: I have evaluated theabove project d fid itwill be constructed iway that
limbs impact to aquatle resource values. The recommended bHrmrwork period b

to
ODRW Bklogst Signature Date

6. By signing the removal-fll application the applicantcertifies tht they will complete the project
according to theGeneralAuthorization forFahHabltt EnhanceemeatRala (OAR 141-089-0100
through -0130) and GeneralAuthorization forWetand Restoratioa andEnhancement Rakes (OAR
141.-0890205through -0240)nd theattacked plan anddring.



Unofficial FERC-Generated PDF of 20070627-0020 Received by FERC OSEC 04/25/2007 in Docket#: P-6648-000

I
I
I
I
I
I
I
(
I
I
(

I
±i

!I
I

7

- ...



· Unofficial FERG-Generated PDF of 20070627-0020 Received by FERC OSEC 04/25/2007 in Docket#: P-6648-000

ross l», #l

EXISTIN GROUNO
500

Su#k
5k ck

\ FINSH GRAOE I
H« %a

\ I
490 \ ­­l-lt,h I

wk -
480r-------'------4-----..L.-----I

tr)

$
't-

1

flGURE

1+901+50

HORIZ. SCALE: 1 • • 20'
VERT. SCALE: 1•5'

FARMERS CONSERVATION ALLIANCE v

UCOllB ASH SCREEN IIIPR0VEJIEHTS

EMBANKMENT WITHIN POND
CR llilON

1+00



Unofficial FERC-Generated PDF of 20070627-0020 Received by FERC OSEC 04/25/2007 in Docket#: P-6648-000

Cro S5 5u:Jron #"2,
. I

b)(]

GROUND

FINISH GRA '£

HIGH WATER
EL. • 486.40 2:1 5 OPE

d[()}'{d(]
0.
$
t

1+00 1+50

6JQTE
cur VOLUME BELOW HIGH WATER
ELEVATION JS APPROX/MArEL Y 20 CU. YOS.

2

FIGURE

r/OR/Z. SCALE: I" • 20'
VERT. SCALE: I" ,,. 5'

BY.PASSCHANNEUCROSSSECTION

FARMERS CONSERVATION ALLIANCE
LACOMS R8ff SCREEH1Ml!ROVEIIE NTS



Uno£f1c1al FERC-Generated PDF 0f 20070627-0020 Received by FERC OSEC 04/25/2007 in Docket#: P-6648-000

h,
P9 l

WorkArea Isolation Plan

TNe workareawill be isolstd from the flowofwaterduringconstruction. A temporary
channel willbe constructed thatwill completely isolate thewater flow from thework area
and will allow for thedivers.ion ofwater during construction.

A fish salvage operationwill be required prior to construction ofthe temporary channel
to the current fish screen. Theoperationwill follow the schedulebelow:

1. The head-gatewillbeclosed a.nd the fish retum gatewill be opened to allow
waterand fish to flowoutto the river.

2. The fish return gatewill be closcd when the flow ofwaterback to the riverhas
subsided

3. Under the supervision ofUSFWS and ODFW, a salvage operation will be
performed to rc8cueany stranded fish. Thiswillentail netting the stranded fish
and releasing them inCrabtree Creek. All salvage operations will be photo
documented and a written logwillbemaintained. This operation will be covered
underauthorization ofTimmieMandishwithUS Fish andWildlife Service and
with supervision by WayeHunt, Fish Biologist with ODFW.

4. Thremaining waterin the settlingpondwill be removed usingpumps. The
waterwill be pumped into the irrigation canal tominimize return of turbidwater
toCrabtreeCreek.

5. The temporary channel will be constructed using rock fromoff-site and a
waterproof liner.

6. Thehead-gatewill be ro-opend to allowwater flow through the temporary
channel to the existingrotarydrum screenand fish rtum. Fish will be able to
leave the temporarychannel by eitherreturning out throughthebeadgateor by
utilizing the fish rtur/bypass channel in the currentrotary drum scrccnstructure.

7. T1e new fish screenwill be constructed in the isolated area
8. Te newfish returnwillbe constructsdand sandbagged to ensure that waterand

fish cannot center thenew channel.
9. Upon completion ofconstruction, tbe bead-gatewill be closed again and the fish

returnwill beopened to allow all of thewaterin the tmponarychncl to drain to
the river. Fish salvage equipment and personnelwill be on band to assistwith
salvageofny stranded fish.

l0. The new connection to the new fish 9Crectl will be constructed and the temporary
channel will be decommissiopd.

11. The bead-gatewill be openedand the sand bags will be removed from the ncw
fish returnallowingwater to flowoverthescrcn andout ofthencw fish rctu.

The estimated flow inCrabtreeCreek during the constructionperiod is40 to 50 CFSwith
a20 CFS in-stream waterright. LacombIrrigation Districtbaa a 28 CFS water right for
irrigation in the summermonths. Lacombdocs not drawwatr for irrigation after the 30"
ofSeptember.
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Equipmentand materials list:
• Traclchoc and operator
• Backhoeand operator
• Dumptruck and operator
• Rock (pit-runfrom local rock pit}
• Water-proof liner for temporarychnnnel
• Sandbags
• Pump (no screening necessary as fishwill already be salvaged)
• Fi.shnets and buckets
• Camera

Contacts :

USFWS: Timmie Mandish, FishandWildlife Biologist, 503.231.6179, cmil:
tirnmie mandish@fws.gov

ODFW: Wayne Hunt, Fish Biologist., 503.378.6925, email: wayne.l.hunt@state.or.us
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Les Perkins

From:
Sent:
To:
Subject

Timmie_Mandish@ws.gov
Thursday, June 08, 2006 10:33 AM
lperkinshoodrhverelectric.net
compliancefor Lscomnb & Geenpoint pros

Les-
I wanted to reconfirm with you that on the Lacomb and North Greenpoint Creek projects that
the ~ish, Wildlife Service will be taking responsibility for federal permits. This
includes the ESA, NEPA, SHPO, Corps clearances, as well as a Levell contaminants survey.
I can provide you with documentation of these clearances once they are c0111plete. Let me
know if I can assist in any additional way or explain this process further.

Thanks,
Timmie

•••••••••••••••••••••••••••••••
Tirnie Handish
Biologist, Partner's for Fish Wildlife Program USFHS 2600 SE 98th, ste 100 Portland, OR
97216
503-231-6179
FAX 503-231-6195
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Fish Pnge Plan for Lacomb Irrigation District Project

Lacomb Irrigation Districtwillbe replacinga rotarydrum screenwith a newFarmers
Screen (Horizontal Flat plate technology). Fish passage will be supplied during the
constructionprocessby utilizing the current screen and by-pass structure. A temporary
conveyance channelwill need to be constructedto allow water flow to tbc current scrocn
and to isolate theconstruction area. The followingplan will be implemented to allow for
fish passageduringconstruction.

1. The head-gateto thediversionwill be closedand the by-pass for the current
screen will be opened to allow the settlingpond to drain to the river.

2. A salvage operation to save any stranded fishwill occur as thewater drains.
TimmieMandishwithUS Fish and Wildlife Servicewilloverse the salvage
operation and supply coverage for take issues incoordinationwithNational
MarineFisheries Service. WayneHut(local ODFW FishBiologist) willbe on
site to provide technical oversightofthe operation. All activitieswillbephoto­
documentedand awritten log ofall fishsalvagedwill be maintained.

3. Afterthe salvage operation, the fish returnwill be closed and the settling pond
will bepumped to removeany remainingwater. The remainingwaterwill be
pumped into the irrigation canal to keep tumidwater fromenteringCrabtree
Creek.

4. A temporarychannelwill be constructed using rock fromoff-aite and a
waterproofliner. The temporarychannel will convcy water fromthebead-gateto
tbe current rotarydrum screen for the remainderofthe construction process. Fish
will be able to exit tbc temporary channeleitherby returningout through the
head-gate, or by using the retur/by-pass channel inthe currentrotary drum
screen structure. Thiswill isolatewater flow so that theconstruction site is
completely isolated from the water flow and Lacomb Irrigation Districtwill be
able to continue to supplywaterto its customerswhileprotectingfishuntil the
project is complete.

5. At thecompletionofconstructionof thenewfish screen and the new fish return,
thehead-gatewill be closedaginand the fisb-rctumwillbe opened to allowall
of tbewatrandany fishpresent to flawout ofthe temporary channel. Whenthe
wateris all drained. the fish returnwill be closed Fish salvage equipment and
personnelwill be on band in theevent thatany strandedfishneed tobe salvaged.

6. A newconnectionto the new fishscrcenwill be constructedand the temporary
channel willbe disconnected from the head-gate. When the connection to the
new fish scrocn iscomplete, thebead-gatewill be opened and thencw scrccnwill
beginoperation.

All appropriatemeasureswill be takento protect fishfrom hmn during this process. The
construction sitewill be isolated fromthe flow ofwater fromthe river.
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Contacts:

USFWS: TunmieMandish, Fish andWildlife Biologist, 503.231.6719, email:
timmie mandish@fs.gov

ODFW: Wayne Hunt, Fish Biologist, 503.378.6925, email: wayne.1.bunt@state.or.us

ODFW: Mike Lambert, Fish Passage Engineer, 503.947.6220, email:
Michel_b.lamber@state.or.us

NOAA/NMFS: Mellisa Jundt, Engineer, 503.231.2187, email:
Melissa.jundtu@noaa.gov



.
· Unofficial EERC-Generated PDF of 20070627-0020 Received by FERC OSEC 04/25/2007 in Docket#: P-6648-000

Les Perklns ----·---
From: Wayne Hunt [Wayne.LHurrt:@state.cr.usJ
Sent: Tuesday, June 13, 2006 4.01 PM
To: Les Perkins
Cc: Timmie_Mandish@Ms.gov, LANDRUM Carrie; S1eYeoMamoyac

8ubjoct: RE: Lacomb Passage Plan

Les.

I'm making an assumption that I didn't see stated in the draft plan: the temporary channel that will be constructed
to convey water to the existing rotary screenwill also bypass someof thewater back to the stream to accomodate
any fish thatmight be In the temporary channel. Is this correct? If so, the lntefim plan to provide passage Is as
good as the original and should worlc'out fine.

Regarding an inwaterwork extension beyond the normal August 31 date: Since you are anticipating that all
lrrwaterwork should be accomplished by August 31 except for connecting the newly constructed bypass channel
to the stream, that single activitymay be done later, but by October 15 (provldlng it Is approved by DSL). Should
otherworkbe necessary or delays prevent the reconnection by the 15th, a request tomodify your permit must be
made through DSLand Carriewill contact me for my input.

I'll be anticipating yourcall for the salvage operation.

Wayne

---·-------
Ff'om: Les Perkins [mallto: lperldns@hoodrtYereledrl.net]
sent:Tuesday, June 13, 2006 12:20 PM
To:WyneHunt
Cc:Timnle_Mand!sh@Mws.gov
Subject: Lomb PassgePk

Wayne,

Attached ls a stabata passage plan forLoom. Letmo knowwtat you think, I'm leamlng as l go so any
feedbackyou have la very&ppf9ciaCed. That goes toryou to Timnriel

Tanks,

Les

Les Perkins
Farmers ConservationAJiance
14 0akStreet- P.O, Box 1621
Hood Rho, OR 97031
ph1. 541.490.4062
www.frrscr .og

6/13/2006 I
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Sedimentad Erosion Control Plan forLacomb Project

Construction methods will be utilized thatwill minimize creation ofexposed soil or
disturbed soil Toemajority of theconstruction activitieswill take place on previously
disturbedareaswith currently exposed soil. Te construction of the fish screenwill
occur in an area that has beendisturbedandbad exposed soils for over 30 years.

Themajorconcemafor this constructionsitewill be tominimizeerosion ofstockpiled
soils that will be used forgradingand finishing ofthesite at the end ofconstruction.
Stockpiled soilswillbe covered with an impervioussurfcc andwill be surroundedwith
straw bales to minimizeerosion and movement ofsediment.

Movement of soils from the construction site to the riverwill be impededby the berm
that scparatcs theconstruction site from tbe river. Theconstruction site is at a lower
elevation than theberm that separates the construction site from theriver. A sediment
fencewill be placed on thenorth side of theaccess rosdalong the river at the
construction site to catch any sedimentor soil thatmay dislodge from equipmentworking
on the site.

. Comtruction vehicles will be accessing the site via agravclcd access road that is several
miles long. Earthmovingequipmentwill behauled on siteandthenhauledoffsite so the
soil fromthe tircs and 1racb of theequipmentwill not be trackingscodinent onto
roadways. Dumptrucksand othervehicles that will be entering thepaved roadway will
bekepton the graveled access road tominimize movement ofsoil off-site.

There areno storm drains et or near the construction site as it is located on f0l'C3t land and
is completely surroundd by forest lands.

Stagingareaswill be limited to previouslydisturbed areas thathave historically been part
of the screen facility footprintandaccess area. Theaeareas are graveled and are currently
usod for vehicle andcquipmntaccess.

Constructionmaterialswillprimarily consistofconcrete, steel, rock, and on-site soil.
Therewillnot be any printing or uae of liquid coatingsormaterials in conjunctionwith
tho construction project.

All contractorswill be required to review this Sediment andErosionControl Planandto
sign an agreementthat theywillabide by tbe plan and strive tominimize impact to the
natural environment.



• Unofficial FERC-Gen.erated PDF 0f 20070627-0020 Received by FERC OSEC 04/25/2007 in Docket#: P-6648-000

5cha. E
Pye l

SIteRestoration Plan

There are two primaryareas ofconcern for restoration ofthe construction site: the new
fishreturnconstructed in conjunctionwith the fish screen and the area directly south of
the newly constructed screen that bas historicallybeen primarilymade up ofexposed
soils. The construction site is located in aforested arca that ismanaged for timber
production and ownedbyWeyerhauserCorporation. Thediversion sitehas been
continually disturbed to manage sediment depositswithin the settlingbasin ofthe
existing screen. Thenew Farmers Scacenwill roiairni~ the need for sediment
management and thereforewill reduce future impacts on the site due to decreased
management andmaintenance activities.

Thenew fish returnwill be constructed to convey bypasswater, fish, anddebrisback to
the riverwhereit came from ina consistent and naturaJ manner Basicallyany fish,
sediment, or debris enteringthe diversionwill be immediately passeddirectly backto the
rivervia the new fishretum. Thenew returnwill beanopen channelwitha2:1 slopeon
the banks. Thebanks ofthe fishreturn channel willbe constructed tomimic the natural
stream banks in thearea. The bankswill be composedofrock ofvaryingme located on
site alongwith soil andwoody debris. Thegoal will be to create an environment that
mimics thenatural conditions oftbe stram banks in the area. Thematerials for the
restoration ofthisportion of the site willbe obtainedfrom theprojectfootprint. The
banks of the fishreturn channelwill ho plantedwithnative shrubs, trees. and herbaceous
vegetation tomimic the naturalstreambanksinthe vicinity.

Thearea directly south ofthe new fish screenwillbegraded to an appropriate slope to
allow forplantingofnativevegctBtion (2:1 slope atmaximum). This areahas bocn
disturbedwithnowoodyvcgctrtion and large areas ofcxpo,cd ,oils for at least30 years.
Thegoal ofthe restoration ofthis areawill be to crcate an environ.mart that mimics the
surroundingundisturbed areas. The: restorationwill includeuse ofrocks, soil, woody
debris,plant nurterials, and nativeplants stockpiledfrom the footprintof the projector
from areas beyond the bankfull elevations at least 150ft fromthowatersofthe: state.
The restoration ofthis areawillminimizeerosionand restore habitatto an area that bas
beendisturbedfurat least3 decades.

The restoration forboth areaswill occurat the cod ofthe constructionperiod (targeted to
be October 15, 2006). Therestorationwill follow the timingand scquc:ncc below:

1. Final grading(October 1 to October IS, 2006)

2, Placement ofwoodydebris, surfacerocks, and plantmaterial (October 1 to
October 15, 2006)

3. Plantingoftrees,shrubs,and herbaceousvegetation (October 15 to October 30,
2006). This timingwill dependon the rainfiilland soilmoisture at the time. It is
assumed that the soilmoisture at this timeofycar will besufficientto allow for
establishmentofplantswithout irrigation.
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4. Monitoring ofsite for success oferosionmanagement and establishment ofplants
(November2006 to June 2007)

5. On-going annual monitoring ofrestoration efforts (Every spring for 5 ycarswith
photo documentation andwritten report)

Exoticvegetationwillbe controlled by usingonly soils andmaterial from the site. This
will minimize the possibility ofexotic and invasive species entering the site. The site
will also bemanually controlled every springby removing any exotic or invasive species
present. Establishment ofhealthyplantsandvigorousgrowthpatterns for herbaceous
vegetationwill limit the ability for exotic or invasive species to gain a foothold at the site.

The timing ofplantingand the location ofthe project make irrigation unnecessary.

The restorati on areas will bemonitored closely during the first year to ensure successful
establishmentofvegetation andminimum erosion. The site willbemonitored annually
for the next4 ycars to document success or failure of the restoration efforts. All
monitoringwill entail photodocumentation andawrittenrport to be available for
review by all pertinentagencies and to be housed at Lacomb Irrigation District. The site
will be accessible to all pertinent agencies formonitoring and evaluationwith adequate
notification ofLacomb IrrigationDistrict. The site is only accessible via a road that is
gated and locked.
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CompensatoryMitigation Pan

The adverse effects ofthis projectwill beminimal and in factwill actually result in an
improvement to the currentdiversion. Thepermanent impact to the wate rway will be in
the for ofthe new fish screen and retum channel to the river. The fish screen will be
placed in apreviously disturbed area as will the new fish return channel.

The project includes restoration ofapreviously disturbed area south ofthe new fish
screen that has historically been susceptible to erosion due to large areas ofexposed soil
and steep slopes with no vegetation. The project will also eliminate a largepool of slack
water in the diversion area offofthe river channel that is attractive to fish. Any fish
entering the diversion after completion of this projectwill be returned quickly to the river
channe l.

Please refer to the Restoration Plan for specifics regarding restoration.

The restoration activities will be compatible with surrounding land uses. The project 'is
surrounded by hundreds ofacres ofmanagod forest lands. Access to the restored site will
be cootrollod as the site is surrounded by private property and is accessible only by a
gated gravel road.

Please see the attached Site plan from theRestoration Plan as well as the monitoring plan
from the Restoration Plan.



STATE OF OREGON
County of LINN

PERMIT TO APPROPRIATE THE PUBLIC WATERS
This Is to certify that I have examinod APPLICATION 60823 and do hereby grant tho soma SUBJECT TO EX ISTING RIGHTS
INCLUDING THE APPROPRIATE MINIMUM FLOW POLICIES ESTABLISHED BY THE WATER POLICY REVIEW BOARD and the following
limitations and conditions:

This permit is issued to Lacomb Irrigation District, 41358 Lacomb Drive, Lebanon, Oregon,
97355, phone 451-2796, for the use of the waters of Crabtree Creek, a tributary of
South Santiam River,

for the PURPOSE of Development of 1747 theoretical horsepower at the Lacomb Irrigation
District hydro-electric project,

that the PRIORITY OF THE RIGHT dates from September 29, 1980 for 45.0 cubic feet per second
August 5, 1982 for 20.D cubic Feet per second,

and ls limited to the amount of water which can be applied to beneficial uso and shall not exced 6,O Cubie foot
per second.

The POINT OF DIVERSION is to bo LOCATED: 130O feet South and 2600 feet East from the West
quarter corner of Section 25, being within the NE 1/4 SW l/4 Section 25,
Township ll South, Rangel East, WM, in the County of Linn.

A doscrlp11on of tho PLACE OF US!¥ undor tho pormll, ond to which such right Is appurtenant, ls as fo llows :

SEE t-£XT PAGE

APPLICATION 60823 PERMI T 49822



page two

Township ll South, Range l East, WM Section 2l NELIA SL/A POWER PLANT

The right granted herein is expressly made inferior in right and subsequent in time
to any appropriation of water from this source which may hereafter be made for
domestic, municipal, irrigation or any other beneficial consumptive use, or for
storage for such purposes; provided further that the project shall be constructed
under the supervision of a registered professional engineer; provided further that
the permittee shall comply with the provisions of the order of the Water Policy
Review Board dated May 8, 198l, and by reference herein made part of this permit;
provided further that the pemittee shall, during the operational lifetime of the
project, perform or allow the Water Resources Department to perform any tests or
studies required by the department to evaluate the effectiveness of measures for
the protection of fish; provided further that this permit may not be assigned to
any non-municipal entity so as to result in a loss of ownership of the permit by a
municipal corporation or district and that any proposed changes to the agreements
between the permittee and TKO Power signed on June l9, 1986, and August 19, 1986,
as amended on November 17, 1986, rrust be reviewed by the Water Resources Director
to determine whether or not the permittee remains qualified as a municipal
applicant.

This permit is subject to the installation of a measuring devise satisfactory to
the Water Resources Director and the Oregon Department of Fish and Wildlife prior
to the appropriation of water as described in this permit.

Actual construction work shall begin on or before November 25, 1987 .and sha thcreaftor be prosecuted with
roosonablo dlllgence and be completed on or boforo Oatobor 1, 19 88 .

Complete nppllcnllon of the water to the proposeduse shall be madeon or befon, October 1, 19 89 .

Witness my han d this 25th day or November • 19 86

/s/ WILLIA.M H. YOONG
WATER RESOURCES DIRECTOR

This permit, when issued, is tor the beneficial use ofwater. By law, the land useassociatedwith thiswater use mustbe in compliancewith
statewide land-use goals and anylocal acknowl edged land-useplan. Itispossiblo that the land usoyou proposomaynotbe allowod it it is
not in keeping withthe goalsand the acknowledgedplan. Your cityorcountyplanningagency can·DdvisijYOI! alx>ut tho land-usoplan In
your area.

APPUCATON 60823 PERMIT 49822
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TKO
POWER, INC. 9485 DESCHUTES ROAD • PO BOX 797 •

Don Buell
Oregon Water Resources
3850 Portland Rd. N.E.
Salem, OR 97310

Re: Lacomb Hydro

Dear Don,

Aocoo %$%%%.%9 ?49%8421:iE»
SEP 15 1989

'ATER RESOURCES DEPT.
SALEM, OREGON

Sept. 13, 1989

Consolidated Hydro, Inc. (CHI) and TKO Power (TKO) are in the process of
merging TKO's general partnership hydroelectic interests with CHI. CHI
currently operates about 40 hydro projects with over 100 megawatts of capacity
on the east coast.

Pascal Brun, John Bernotavicz, Wayne .'.\!elson or Jason James, all of whom
are CHI representives, may call you within the next. two weeks to discuss the
Lacomb Hydro FERC 6648 project. Please feel free to discuss any aspect of the
project. Thank you for your cooperation.

sincere!y /2­Norman E. Kamp
President TKO Power

NEK:dr
nek/chimrg
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Water Resources Department
3850 PORTLAND ROAD NE, SALEM, OREGON97310

June 29, 1989

PHONE 378-3066

Jonathan E. Bloom
TKO Power, Inc.
9485 Deschutes Road
P.O. Box 797
Palo Cedro, CA 96073

RE: Application Number 60823

Dear Mr. Bloom:

We have received your letter stating that construction was complete
and complete application of water has been made under permit number
49822.

At a later date, a representative of this office will make an
inspection and survey your project.

You will be mailed a proposed certificate of water right covering the
actual use of water as found by our Inspector. Any use described in
the permit that was not made will not be included in the certificate.

In the meantime, the permit you hold is valid evidence of your right
so long as you continue to use the water.

If you have any questions, please contact the Adjudication Section at
378-3066.

Sincerely,

Ee.
Adjudication Section

LU:jt

cc: Lacomb Irrigation District

0299j
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STATE OF OREGON
County of LINN

PERMIT TO APPROPRIATE THE PUBLIC WATERS
This Is to certify that I haveexamined APPLICATION 60823 and do herebygrant the sameSUBJECT TO EXISTING RIGHTS
INCLUDING THE APPROPRIATE MINIMUM FLOW POLICIES ESTABLISHED BYTHEWATER POLICY REVIEW BOARD end the following
limitations and conditions:

This permit is issued to Lacomb Irrigation District, 41358 Lacomb Drive, Lebanon, Oregon,
97355, phone 451-2796, for the use of the waters of Crabtree Creek, a tributary of
South Santiam River,

for the PURPOSE of Development 'of 1747 theoretical horsepower at the Lacomb Irrigation
District hydro-electric project,

that the PRIORITY OF THE RIGHT dates from September 29, 1980 for 45.0 cubic feet per second
August 5, 1982 for 20.0 cubic feet per second,

and Is limited to the amount of water which can be applied to beneficial use and shall not excood 65.0 cubic Foot
per second.

The POINT OF DIVERSION ls to be LOCATED: 1300 feet South and 2600 feet East from the West
quarter corner of Section 25, being within the NE 1/4 SW 1/4 Section 25,
Township 11 South, Range 1 East, WM, in the County of Linn.

A description of the PLACE OF USE; under the permit, and to which such right ls appurtenant, Is as follows:

SEE NEXT PAGE

APPLICATION 60823 PERMIT 49822
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page two

Township 11 South, Range 1 East, WM Section 21 NEl/4 SWl/4 POWER PLANT

The right granted herein is expressly made inferior in right and subsequent in time
to any appropriation of water from this source which may hereafter be made for
domestic, municipal, irrigation or any other beneficial consumptive use, or for
storage for such purposes; provided further that the project shall be constructed
under the supervision of a registered professional engineer; provided further that
the permittee shall comply with the provisions of the order of the Water Policy
Review Board dated May 8, 198l, and by reference herein made part of this permit;
provided further that the permittee shall, during the operational lifetime of the
project, perform or allow the Water Resources Department to perform any tests or
studies required by the department to evaluate the effectiveness of measures for
the protection of fish; provided further that this permit may not be assigned to
any non-municipal entity so as to result in a loss of ownership of the permit by a
municipal corporation or district and that any proposed changes to the agreements
between the permittee and TKO Power signed on June 19, 1986, and August 19, 1986,
as amended on November 17, 1986, must be reviewed by the Water Resources Director
to determine whether or not the permittee remains qualified as a municipal
applicant.

This permit is subject to the installation of a measuring devise satisfactory to
the Water Resources Director and the Oregon Department of Fish and Wildlife prior
to the appropriation of water as described in this permit.

Actual construction work shall begin on or before N0vember 25, 1987 . and shall thereafter be prosecuted with
reasonable diligence and be completed on or before October 1, 19 88 -

Complete application of the water to the proposed use shall be made on or before October 1, 19 89.

witness my hand this 25th day of November , 19 86

/s/ WILLIAM H. YOUNG
WATER RESOURCES DIRECTOR

This permit,when issued, is for the beneficial useofwater. By law, the landuse associatedwith this water use must be in compliancewith
statewide land-use goals and any local acknowledged land-use plan. It is possible that the land useyou proposemay not be allowed if it is
not in keeping with thegoals and theacknowledged plan. Your city or county planning agency can advise you about the land-use plan in
your area.

APPLICATION 60823 PERMIT 49822



TKO
POWER, INC. 9 4 8 5 DESCHUTES ROAD • POBO X 7 9 7 • PALO CEDRO C A 9 607 3 • 9 1 6 - 5 4 7 - 542 1

7£IE
December 6, 1988

e , p)
- " al- .

Mr. Don Buell
Water Resources Dept.
3850 Portland Road N. E.
Salem, OR 97310

Re: Permit No. 49822

Dear Mr. Buell,

Lacomb Hydro Limited Partnership, (FERC exemptee 6648, Lacomb Irrigation
District), has finished all construction work on the facility.

Construction was completed prior to October 1, 1988. The facility is
currently operating at full production, and operates through most of the year.

If you have any questions, don't hesitate to call.

JEB:a
WP:dbwrd
Enclosure



STATE OF OREGON
Office of the Water Resources Director

Salem, Oregon 97310

According to the terms of Permit No. 4:q8.J-).
coA'")~~Fon work ~as required to be complete~ on or before
/h,1, /& 6,,,
A blank upon which to notify this office of the completion

of such work is attached to your permit. If the work has been
completed, you should promptly fill out and forward this notice.
If the work was not completed but has been prosecuted with
reasonable diligence, an application for extension of time may
be submitted.

If the work has been abandoned or has not been prosecuted
with reasonable diligence, notice to this effect together with
authority to cancel the permit would be greatly appreciated.

Form690-10-91 _J

B
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IIEILGOLOSCHM IOT
GOVERN

Department of Fish and Wildlife
506 SW MILLSTREET, P.O. BOX 59, PORTLAND, OREGON 97207

September 16, 1987

SEP 1 7 1987

WATER RESOURCES DEPT.
SALEM, OGON

Mr. Bi 11 Young
Director
Water Resources Department
3850 Portiand Road, NE
Salem, OR 97310

RE: WRD 60823- La Comb Irrigation District
FERC 6648

Dear Mr. Young:

As a condition of license for the Lacomb Irrigation District hydro­
electric project, your Department requires that stream gauging accept­
able to both Water Resources and Fish and Wildlife Departments be con­
ducted. I have had several discussions with your staff regarding various
gauging alternatives. Your staff has requested that I indicate to you
in this letter that the Department of Fish and Wildlife concurs with
the gauging plan developed by Water Resources Staff.

Because of a lack of a suitable location near the diversion, the Water
Resources gauging plan is to install a permanent gauge just upstream
of the powerhouse. The Department of Fish and Wildlife concurs, provided
temporary gauging is also conducted just below the point of diversion
and correlated with flows at the permanent gauge location. The correla­
tion will determine if measurable inflow occurs between the point of
diversion and the permanent gauge. If measurable inflow does occur,
the correlation will indicate the appropriate adjustments to permanent
gauge readings to ensure minimum flow requirements are met throughout
the diversion reach. It is my understanding your staff has no objection
to establishing this correlation.

Thank you for consulting with us on this matter.

sincerely,

a.Su/tt},
David W. Nichols
Hydropower Coordinator
Habitat Conservation Division

dns
c WRD - Buell

Applicant



September 16, 1987

MENO

TO: DON BUELL, BUD BARTELS, BEN SCALES

FROM: BARRY NORRIS

RE: NEW GAUGE STATION, DISTRICT 2

DURING OUR DISCUSSION YESTERDAY SOME SUGGESTIONS WERE MADE AS TO
PROVISIONS THAT MIGHT BE INCLUDED IN A LETTER TO THE OWNER OF THE
POWER FACILITY. THAT LETTER WILL PROBABLY BE SOME INDICATION OF
ACCEPTANCE OF COMPLIANCE WITH LICENSE CONDITIONS AND WILL BE SENT
BY DON.

THE FOLLOWING IS A LIST OF POSSIBLE PROVISIONS TO THE ACCEPTANCE:
1. MINOR MAINTENANCE, ALONG WITH PERIODIC STREAM

MEASUREMENTS, SHALL BE PERFORMED BY THE WATERMASTER. MAJOR
MAINTENANCE SHALL BE THE RESPONSIBILITY OF THE POWER FACILITY
OWNER. THE WATERMASTER SHALL MAKE THE DETERMINATION AS TO WHAT
IS MAJOR MAINTENANCE. UPON NOTIFICATION, THE POWER FACILITY
SHALL PERFORM MAJOR MAINTENANCE WITHIN A REASONABLE TIME.

2. IT SHALL BE UNDERSTOOD THAT THE CONFIGURATION, LOCATION,
AND CONSTRUCTION OF THE GAUGE STATION IS BASED ON THE BEST
INFORMATION AVAILABLE AT THIS TIME. WHEN LOCAL CONDITIONS ARE
BETTER UNDERSTOOD IT MAY BE NECESSARY TO MAKE MODIFICATIONS TO
INSURE AN ACCURATE AND MANAGEABLE STATION. SUCH MODIFICATIONS
MIGHT INCLUDE RELOCATION, CERTAIN IMPROVEMENTS TO PROVIDE
PERMANENCY, OR EQUIPMENT UPGRADE SUCH AS TELEMETRY. UPON
NOTIFICATION BY THE WATERMASTER THE OWNER OF THE POWER FACILITY
SHALL PERFORM THESE MODIFICATIONS WITHIN A REASONABLE TIME.

3. ALL CHARTS AND OTHER RECORD SHALL BECOME THE PROPERTY OF
THE WATER RESOURCES DEPARTMENT. THE DEGREE OF RECORD WORK SHALL
BE AT THE DISCRETION OF THE DIRECTOR OF THE WATER RESOURCES
DEPARTMENT.

PLEASE PROVIDE DON WITH ANY COMMENTS YOU MAY HAVE ON THE ABOVE.

J



TKO Power
POST OFFICE BOX 49310 • REDDING. CALIFORNIA 9019 • (91) 221-161

December 17. 1987 " .
' \ ' '

Federal Energy Regulatory Commission
Washington, D.C. 20426

re: FERC project #6648. Lacomb Hydro.

I••• _..... - - '"'"". •-,c- ~ c-=0 ..,
t [ »+ l , »

C " •••• c-. :C'O"

Gentlemen:

We are pleased to announce that the Lacomb Hydro Limited Partnership project.
which is managed by TKO Power. Inc., has moved its office to a new location.
The new mailing address will be: P.O. Box 797. Palo Cedro. California 96073.
This new address became effective on December 15. 1987.

Thank you for recording the change.

Respectfully,

7 «: •.e­
Norman E. Ran t>
President. TKO Power, Inc.

Jb
cc: FERC, San Francisco, CA

Lacomb Irrigation Dist., Lebanon, OR
National Marine Fish Service. Portland, OR
Water Resources Dept., Portland, OR
U.S. Fish and Wildlife Service, Portland, OR
Army Corp of Engineers, Portland, OR
Dept. of Fish and Wildlife, Portland, OR
Pacific Power and Light, Portland, OR



NE GOLDSCHMIDT
GEN

Department of Fish and Wildlife
506 SW MILL STREET, P.O. BOX 59, PORTLAND, OREGON 97207

May 15, 1987

Lacomb Irrigation District
41358 Lacomb Drive
Lebanon, OR 97355

Re: Administrative and Assessment Fees for Hydroelectric Water Appropriation WRO 60823

Dear Sir/Madam:

The 1985 Oregon Legislative Assembly enacted Senate Bill 387 (copy attached) which
provides that application and assessment fees shall be paid to the Oregon Department of
Fish and Wildlife (Department) by persons who apply to the Water Resources Department for
permits related to hydroelectric development. The fees are to be used by the Department
in its activities related to hydroelectric projects. A schedule of the fees included in
SB 387 is as follows:

1. For all applications pending before the Water Resources Department on July 1, 1985,
either for a preliminary permit or license for a hydroelectric project under
0RS 543.010 to 543.620, or for a permit to appropriate water for hydroelectric
purposes under ORS 537.150 to 537.250, an administrative fee of $350.00 shall be paid
to the Department.

2. In addition to the administrative fee listed above, and for applications pending
before the Water Resources Department on July 1, 1985, for projects producing more
than 100 theoretical horsepower (74.6 Kw), either for a preliminary permit or license
for a hydroelectric project under ORS 543.010 to 543.620, or for a permit to
appropriate water for hydroelectric purposes under ORS 537.150 to 537.250, an
assessment fee, the amount of which shall be the greater of $1,000 or thirty-five
cents for each kilowatt of proposed capacity, shall be paid to the Department.

Accordingly, the Department has determined you owe administrative and assessment fees
associated with permits and licenses to appropriate water for hydroelectric purposes
totaling $1,350.00. The Department hereby requests payment for such fees and assessments
within 30 days from the postmark of this letter. Please make checks payable to the
Oregon Fish and Wildlife Hydroelectric Fund and reference invoice number 1225 with your
payment.

If you have any questions regarding this billing please call Dave Nichols at (503)
229-6959. Thank you.

Sincerely,--Ke Russell
Business Manager

dnk
04-25



NEIL GOLDSCHMIDT
COE'CA

Department of Fish and Wildlife
506 SWMILLSTREET, P.O. BOX 59, PORTLAND, OREGON 97207

September 16, 1987

SE 17 1987
WATER RESOURCES DEPT.

SALEM, OREGON

Mr. Bi 11 Young
Director
Water Resources Department
3850 Portland Road, NE
Salem, OR 97310

RE: WRD 60823- La Comb Irrigation District
FERC 6648

Dear Mr. Young:

As a condition of license for the Lacomb Irrigation District hydro­
electric project, your Department requires that stream gauging accept­
able to both Water Resources and Fish and Wildlife Departments be con­
ducted. I have had several discussions with your staff regarding various
gauging alternatives. Your staff has requested that I indicate to you
in this letter that the Department of Fish and Wildlife concurs with
the gauging plan developed by Water Resources Staff.

Because of a lack of a suitable location near the diversion, the Water
Resources gauging plan is to install a permanent gauge just upstream
of the powerhouse. The Department of Fish and Wildlife concurs, provided
temporary gauging is also conducted just below the point of diversion
and correlated with flows at the permanent gauge location. The correla­
tion will determine if measurable inflow occurs between the point of
diversion and the permanent gauge. If measurable inflow does occur,
the correlation will indicate the appropriate adjustments to permanent
gauge readings to ensure minimum flow requirements are met throughout
the diversion reach. It is my understanding your staff has no objection
to establishing this correlation.

Thank you for consulting with us on this matter.

sincerely. /a0:/it,
David • Nichols
Hydropower Coordinator
Habitat Conservation Division

dns
c WRD - Buell

Applicant
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4. 1-23-07 Lacomb
Grouted canal
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y
DAVE FROHNMAYER
ATTORNEYCELERAL

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

Justice Building
Salem. Oregon 97310

Telephone: (503) 378-4620

January 17, 1983

STANTON F. LONG
DEPUTYATTORNEY GENERAL

James E. Sexson, Director
Water Resources Department
Mill Creek Office Park
555 13th Street, N.E.
Salem, OR 97310

Dear Mr. Sexson:

This is in response to your letter of December 7, 1982,
regarding the applications of Lacomb Irrigation District and
Winchester Water Control District for water rights permits
for hydroelectric projects under ORS chapter 537. You have
asked whether, due to the contractual agreements into which
each of these districts has recently entered with private
developers, application must now be made by such private
developers under ORS chapter 543 for water rights. The
answer to your question is yes, for the following reasons.

The statutory scheme of ORS chapter 537 contemplates
that an applicant for a permit to appropriate water intends
to acquire the beneficial use of such water for a project
which it (the applicant) will finance and construct in order
to put the water to such beneficial use. The following sta­
tutory language supports this interpretation.

"Any person intending to acquire the right to
the beneficial use of any waters shall, before
commencing_the construction, enlargement or exten­
sion of any ditch, canal or other distributing or
controlling works, or performing any work in con­
nection with the construction, or proposed
appropriation, make an application to the Water
Resources Director for a permit to make such
appropriation." (Emphasis added) ORS 537.130(1).

"***Each applieat.ion for a permit to
appropriate water shall set forth the name and

. post-office address of the applicant,the source of
water supply, the nature and amount of the proposed
use, the location and description of the proposed
ditch, canal or other work, the time within which



James E. Sexson
January 17, 1983
Page two

it is proposed to begin construction, the time
required for completion of the construction, and
the time for the complete application of the water
to the proposed use." ORS 537.140(1).

:
"All applications shall be accompanied by

such maps and drawings, in duplicate, and such
other data concerning the proposed project and the
applicant's_ability_and_intention_to construct_such
project, as may be prescribed by the director. The
accompanying data shall be considered a part of the
application." (Emphasis added) O0RS 537.140(2).

"Upon receipt of an application the Water
Resources Director shall indorse thereon the date
of its receipt and keep a record of the same. If,
upon examination, the application is found to be
defective, or to lack satisfactory proof of the
applicant's ability to finance and construct""the
proposed project or of his intention in good faith
to construct it with due diligence, the application
shall be returned for correction or completion or
for the supplying of such proof." (Emphasis added)
ORS 537.150(1).

An examination of the aforementioned contractual
agreements reveals that it is no longer the districts, but
private developers, which will be financing and constructing
the proposed projects. (See Lacomb Agreement: Project
Development - paragraph l(b), Construction Mangement
- paragraph 2, Financing - paragraph 4, Financial Obligations
- paragraph l3. See Winchester Agreement: Best Efforts
- paragraph ll, Supervisions and Contracting - paragraph 15,
Costs of the Project- paragraph 17, Assignment of Rights
- paragraph 29).

The remaining roles of the two districts with respect to
these projects is very limited. In the case of the
Winchester project, the district's role is to "assign all
rights necessary" to the private developer for the purpose
of the project and to rehabilitate the Winchester Dam which
will be used by the private developer in developing this
project. The district's role in the Lacomb project consists
almost entirely of allowing the private developer to "use"
any water rights which it has in connection with the project.
Under the foregoing circumstances, the private developers
herein must acquire water rights for these hydroelectric pro­
jects under ORS chapter 543. ORS 543.110.
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You have asked for advice on the proper handling of the
Lacomb and Winchester applications. The following procedure
is recommended.

The two districts should be notified that further pro­
ceedings under ORS chapter 537 are inappropriate and that
application for water rights should be made by the private
developer for the proposed projects. Such notice should be
in writing and should also state that any application made
by the private developers shall be processed in accordance
with the provisions of ORS chapter 543.

It is my understanding that in the case of the Lacomb
application, the Water Policy Review Board has already held
hearings under ORS 537.170 and determined that the proposed
project would not impair or be detrimental to the public
interest. However, since such a determination by the Board,
Lacomb has amended its application and is now seeking to
appropriate a larger amount of water than under its original
application. No hearings have been held on the amended
application. The question arises whether, under these
circumstances, hearings would be necessary under ORS 543.225
upon an application by the private developer. In my
opinion, such hearings should be held. Lacomb's amended
application calls for the use of approxiamtely one-third
more water than the original application. This is a major
increase in the volume of water sought to be appropriated
and could have a direct bearing on the amount of public
objection to the project and ultimately, upon the Board's
determination of impairment or detriment to the public
interest. Therefore, new hearings should be held under ORS
543.225 if the private developer submits an application
requesting the amount of water reflected in the district's
amended application or any amount which differs from that in
the district's original application.

You have also requested advice regarding proper proce­
dures generally for handling projects which begin as pro­
jects of a public entity ("public projects," properly
processed under ORS chapter 537) and which subsequently lose
their "public character" due to contractual agreements with
private developers for the actual development of the
project.

Once it is determined that a project is no longer a
"public project," the following procedure for handling the
matter is recommended. The public entity should be notified
in writing by the Water Resources Director that processing

•
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its application under ORS chapter 537 is no longer
appropriate and that an application for water rights should
be made by the private developer under its own name. The
notice should state that an application by the private deve­
loper will be processed under ORS chapter 543. If no
hearings have been held on the project under ORS chapter 537
on the public entity application, then hearings should be
held as provided by ORS chapter 543 on the private
developer's application. Hearings should also be held under
ORS chapter 543, if the application of the private developer
differs in any substantive way (other than the identity of
the applicant) from the application of the public entity.
Examples of such differences would include changes in the
amount of water sought to be appropriated, location of the
project and project design.

Hearings under ORS chapter 543 need not be held if
hearings have already been held under ORS chapter 537 on the
public entity's application and no differences, other than
the identity of the applicant, exist between that applica­
tion and the private developer's application. New hearings
under these circumstances are not necessary because the
determination which the Board is required to make under ORS
543.225 (whether the project would "impair or be detrimental
to the public interest so far as the coordinated, inte rated,
state water resources policy is concerned" emphasis added
would have been part of the broader determination of impair­
ment or detriment to the public interest in general pre­
viously made by the Board under ORS 537.170. Further, the
criteria to be considered by the Board in reaching these
determinations is exactly the same under the two sections.
See ORS 537.170(3)(a) through (g} and ORS 543.225(3}(a)
through (g). Under these circumstances, no one would be
prejudiced by not holding further hearings, therefore,
further hearings should not be required.

Perhaps the most difficult aspect of dealing with pro­
jects of the type with which we are concerned here, is
making the initial determination that what began as a public
project has become a private one under the control of a pri­
vate developer. The degrees and ways in which this may occur
are seemingly endless. Both the agency and applicants need
to know the standards by which this critical factor will be
determined. Therefore, I recommend establishing such stan­
dards in the form of administrative rules. I realize that
this will not be an easy task. I am not suggesting that
such rules should attempt to list every imaginable factor or
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combination of factors which may arise. Rather, such stan­
dards should take the form of general guidelines by which
any project may be evaluated. For example, rules addressing
such factors as project ownership, construction, operation
and financing may be helpful.

I hope this will be useful to you. Please feel free to
call if I may be of further assistance in this matter.

Yours truly,

±>/dtef 'y
Nancy .. Nakata
Assistant Attorney General

NKN:mlrn



DAVE FROHNMAYER
ATTORNEYCENEAL

DEPARTMENT OF JUSTICE
PORTLAND OFFICE
500 Pacific Building
520 S.W. Yamhill

Portland, Oregon 97204
Telephone: (503) 229-5725

March 30, 1983

STANTON F. LONG
DEPUTYATTORNEYCENERAL

WATER RESOURCES DEPT.
SALEM, 0EGON

Mr. James E. Sexson, Director
Water Resources Department
Mill Creek Office Park
555 13th Street N.E.
Salem, OR 97310

Re: Winchester Water Control Districl

Dear Jim:

You asked that we review the question of whether it is proper
for the Water Resources Department to process, under the provisions
of ORS chapter 537, the application of the Winchester Water Control
District for water rights to be used for the development of a
hydroelectric project. In accordance with ORS 543.150, the general
requirements of ORS chapter 543 for licensing of a hydroelectric
project are not applicable because the application was filed by a
water district. Rather, the district need only comply with the
applicable provisions of ORS chapter 537. ORS 543.680.

A question has arisen as to the appropriateness of allowing the
district to proceed under chapter 537 in light of the fact that the
district has executed a contract with a private developer for the
construction, financing and management of the hydroelectric

· project. The contract provides that the private developer will
design, construct and finance the hydroelectric project. The pro­
ject will be adjacent to the existing Winchester Dam structure and
will utilize an existing power station. Once the project is
complete, the private developer will manage the project for
approximately l8 years. During the 18 year period the developer
will pay to the water district ten percent of the revenue from the
sale of power. The developer presently has a contract with PPL,
for the sale of power for a period of 3"5 years.

Pursuant to the contract, the water district is to convert the
existing dam structure to a concrete dam. The district has agreed
to lease to the developer for approximately l8 years, the dam,
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existing power station and the property on which the dam and
power facilities are to be located. The personal property com­
ponents of the project, such as the turbines, are to be treated
as tenants' fixtures during the lease period. The developer
may allow liens to be placed against the personal property for
purposes of financing of the project. The district also is to
assign the water rights to the developer for the lease period.

At the end qf the 18 year lease period, all the real and
personal property of the project is vested in the district.
The property is to be free of all liens at that time. In
addition, the district, at that time, is to assume the sole
responsibility for the operation and management of the project.
Finally, at the termination of the lease period, the developer
will assign the contract with PP&L to the district and the
district will be entitled to 100 percent of the revenue from the
sale of power.

The pertinent legal question is whether, in light of the
above contractual arrangement, the processing of the water
rights application as that of a municipality is in any manner
inconsistent with the provisions of ORS chapters 537 or 543.
ORS chapter 543 generally governs applications for the right to
appropriate water for use in connection with water power pro­
jects for the generation of electricity. The chapter includes
procedures for issuance o licenses and of preliminary permits
which allow an applicant to study project feasibility and make
other necessary preparations for the project if a license is
issued. ORS 543.240.

When the application involves a power project in excess of
100 theoretical horsepower, the Water Policy Review Board must
conduct a public hearing. If the board determines that the
proposed project "would impair or be detrimental to the public
interest so far as the coordinated, integrated state water
resources policy is concerned" it shall enter an order denying
the application or modifying the application so that the pro­
ject does conform to the public interest. ORS 543.225(2).

The board and Water Resources Director have considerable
discretion in establishing the conditions of a preliminary per­
mit or license. ORS 543.225; 543.250; 543.260; and 543.300.
The Water Resources Director must approve the plans and speci­
fications for the project. In addition, he may prescribe the
time in which construction must take place, may adopt regula­
tions governing the use, storage and discharge of waters
affected by the license and may impose "other and further con­
ditions not inconsistent with ORS 543.010 to 543.620, as the

.
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Water Resources Director may require in the public interest."
0RS 543.300(6). In addition, the Water Resources Director has
considerable authority with respect to the financing of the
project. The director may establish a set of accounts under
which the net investment of the licensee shall be authorized
and paid. Pursuant to this authority, the director may
establish the licensee's rate of return upon the net
investment. ORS 543.510.

The Water Resources Director also has authority toter­
minate a license for failure to complete the project within
the time prescribed in the license. ORS 543.420. Further,
the director may compel compliance with the conditons of the
license. ORS 543.430. No voluntary transfer of a license or
any rights thereunder may take place without the written appro­
val of the Water Resources Director.

The only provision of ORS chapter 543 which might be
cons.trued as precluding a municipality from developing a
hydroproject in conjunction with a private developer is ORS
543.660, which provides in pertinent part:

"(1) A district, alone or jointly with other
districts, electric cooperatives, as defined in ORS
261.010(8), people's utility.districts, a coopera­
tive as defined in 0RS 62.015(1)(c), municipal cor­
porations authorized to engage in generating and
distributing electricity or public utilities, as
defined in 0RS 757.005, engaged in the business of
generating and distributing electricity, may
construct, acquire, operate and maintain
hydroelectrc facilities in connection with its
water system, including, but not limited to, dams,
canals, generating plants, transmission lines,
other power equipment and the necessary property
and rights therefor, for the purpose of generating
electricity. However, a district may not be
created solely or primarily for the purpose of
constructing, acquiring, operating or maintaining
hydroelectric facilitites."

Arguably; the above statute could be construed as
prohibiting municipalities from developing hydroelectric pro­
jects except in conjunction with other districts, electric
cooperatives, people's utility districts, municipal cor­
porations or public utility districts. However, the legisla­
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tive history indicates that the purpose of this legislation was
not to limit the opportunities of municipalities to develop
hydroelectric projects, but to enable them to do so.

Apparently, prior to this legislation, there was some
question if water districts had the authority to file for a
license for the development of hydroelectric projects.
Representative Bellamy, the sponsor of this legislation,
testified before the Senate Committee on Energy that the
legislation was necessary to clarify the authority of muni­
cipalities to develop hydroelectric projects. Representative
Bellamy expressed concern about imposing unnecessary hurdles to
permitting development of hydroelectric projects by utility
districts. He recognized that these boards are run by lay per­
sonnel without expertise in electric generation. Senate
Committee on Energy, May 21, 1981, Tape 2A, Cue No. 122-278.
It would appear to be inconsistent with the purpose of the
legislation to prohibit districts from utilizing private deve­
lopers to carry out portions of the project for which the
district lacks the expertise.

In our opinion, the provisions of ORS chapter 543 do not
preclude a municipality from developing a hydroelectric pro­
ject in conjunction with a private developer. Further, we do
not believe the provisions of ORS chapter 537 prevent such a
joint development. As noted above, ORS 543.680 requires a
municipality which seeks to develop a hydroelectric project to
comply with the provisions of ORS chapter 537. ORS 537.130
provides that:

"(1) Any person intending to acquire the right
to the beneficial use of any waters shall, before
commencing the construction, enlargement or
extension of any ditch, canal or other distributing
or controlling works, or performing any work in
connection with the construction, or proposed
appropriation, make an application to the Water
Resources Director for a permit to make such
appropriation."

The water rights application must include the name of the
applicant, the nature and amount of the proposed use, when
construction will begin and when it will be completed and such
maps and drawings and other data concerning the proposed pro­
ject and the applicant's ability to construct the project as
may be prescribed by the director. ORS 537.140.
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If the proposed use of water is for the development of
hydroelectric power in excess of l00 theoretical horsepower
the Water Policy Review Board shall hold a public hearing on
the application. The board may continue the hearing for up
to three years if, in the board's opinion, sufficient infor­
mation is not available to determine if the proposed use
would impair or be detrimental to the public interest. The
same standards apply to the board's determination as to
whether the application should be granted as are applicable
when the board is considering an application under ORS 543.140.
If the board determines the proposed use would be detrimental
to the public interest it shall deny the application or modify
the application so that it does conform to the public interest.
ORS 537.170(2).

As with the licenses issued under ORS chapter
director has broad discretion with respect to the
conditions he may establish on the proposed use.
provides:

543, the
terms and
ORS 537.190

"(l) An application may be approved for less
water than applied for, or may be approved upon terms,
limitations and conditions necessary for the protection
of the public interest "

In contrast to license applications made under chapter 543,
the director is not given authority by chapter 537 to establish
standards for the financing of the project. Further, the
director is not granted specific authority to instigate legal
action to compel the completion of a project or remedy viola­
tions of a permit. In fact, ORS 537.410 specifically exempts
municipalities from cancellation of a water rights permit for
failure to commence or complete work on the project. However,
since the director has authority to impose conditions on a
municipal application, he would have implicit authority to
require a municipality to comply with the conditions of a
permit. Further, unlike the license issued under ORS chapter
543, a permit to appropriate water issued under chapter 537 may
be assigned subject to the conditions of the permit. As pro­
vided in 0RS 537.220:

"Any permit or license to appropriate water
may be assigned, subject to the conditions of the
permit, but no such assignment shall be binding,
except upon the parties thereto, unless filed
for record in the office of the Water Resources
Director."
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There are no provisions in ORS chapter 537 which preclude a
municipality from developing a hydroelectric project in con­
junction with a private developer. The provisions of chapter
537 require that an applicant submit construction plans and
"all other data concerning the proposed project and the
applicants' ability to construct such project as may be
prescribed by the director." Presumably, as in this case, it
would become readily apparent to the director that the district
planned to use a private developer to construct and finance the
project. The director could then require such information as
necessary to evaluate the proposal.

In our opinion, the statutes allow the director to grant a
water rights permit to a municipal water district whose devel­
opment proposal includes the use of a private developer to
construct, finance and maintain a hydroelectric project.
However, there is one significant limitation to this
conclusion. If the application by the water district is merely
a subterfuge for allowing a private developer to obtain a water
right through the municipal application process, it is not
permissible. In other words, if the water district is not
merely using the private developer to facilitate its project,
but rather the project is the private developer's and the deve­
loper is using the municipal application process to facilitate
a private development project, this would be inconsistent
with the statutory scheme.

The proposal for the Winchester Dam project presents a very
close question. Arguably, the district is not merely using the
private developer to facilitate its project, but has delegated
so much of the responsibility for the project to the developer
that it has become a private development project. However, we
conclude that the water district has retained sufficient
benefit, interest and control that it cannot be said the
proposal is a subterfuge to allow the private developer to use
the municipal application process. Under the contractual
agreement, the district retains ownership and control of the

. existing dam, structures and land. The district retains its
ability to control and maintain the pool behind the darn. The
district will receive full ownership and control of the entire
project in l8 years.

The district does maintain significant control over the
project pursuant to Section 26 of the conditions. The district
has the right to terminate the lease if the private developer
fails to perform any terms or conditions of the agreement within
120 days of written notice of the violation of the terms or
conditions. If the project is terminated, possession and use of

re ·,e'
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the prenises and all improvements will revert to the district and
the developer will be obligated to restore the facilities to
their initial standard of performance.

The developer does agree to pay the costs of the project and
to pay the district an initial payment of $45,000. However, we
do not believe that this fact mandates a conclusion that the pro­
ject is solely that of the developer. The contractual agreement
clearly provides that the district retains its ownership of the
existing structures and property and has the right to ownership
of all of the project property at the termination of the lease
period.

The fact that we have concluded that the proposed pro-
ject may proceed under chapter 537 does not mean that the board
and the director are compelled to approve the application. As
discussed above, the board has.broad discretion to determine
whether the application is in the public interest. The board
could conclude that the district's extensive reliance on a pri­
vate'developer is not in the public interest. Further, the
board could impose conditions on the permit which would require
a water district to retain specified controls over a project
which might preclude a joint project such as in the present
case.

In summary, unless the application by a water district or
other municipality is a subterfuge to allow a private developer
to proceed under the municipal application process, the
question of whether a particular proposal in which a water
district delegates certain project responsibilities to a pri­
vate developer is in the public interest is a policy decision
committed to the Water Policy Review Board.

Very truly yours,

-,.•
Mary . Deits
Attorney-in-Charge
Natural Resources Section

MJD:aa

­
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OVEN 506 SW MILL STREET, P.O. BOX 59, PORTLAND, OREGON 97207 WATER RESOURCES DEPT.
SALEM. OREGON

dune 10, 1987

Mr. Pay Toney
Ray Toney and Associates
P.O. Box 1342
Redding, CA 96099

RE: Inspection of Lacomb Hydro Fish Facilities - FERC 6648

Dear Mr. Toney:

This letter will document that on this date I inspected the
LaComb Hydropower Project fish protection facilities. The
Department of Fish and Wildlife is satisfied that the facil­
ities are completed and can be operated per the plans and
specifications that have been previously approved by this
Agency.

Sincerely,

d004.
David • Nichols
Fish Passage Specialist
Aquatic Habitats Program
Habitat Conservation Division

dno
c FERC - Portland; D.C.

NMFS - Esch
USFS- Larsen
Lacomb Irrigation District



MEMORANDUM

TO: File 60823

FROM: Don Buell

DATE: July 29, 1987

SUBJECT: Call from Gene McGinnis, Watermaster District 2.

Gene called this morning regarding the required measuring device
for the Lacomb Hydroelectric Project, Application 60823. He had
met vith Norm Kamp to look for a site for the gage. I asked if a
representative of ODF had been along. The answer was no so I
suggested that he get in touch with Dave Nichols at 229-6959 and
arrange to meet him at the site in order to get ODF approval as
conditioned in the permit.

Gene stated that Norm had been very cooperative in complying with
any of Gene's requests.

•
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378-8453

November 25, l «:i86

Lacomb Irrigation District
41358 Lacomb Drive
Lebanon, OR 5-73.55

l<.Efl:.RENCI:.: Application 6u823

Attached is a cop}' of the plans ana specifications approved by the Dircc-tor
of the Water Resources Department .for construction of the proposed Lacomb
Irrigation LJistrict Hyaroelectric Project under Applic-ation 60823.

1he construction must be supervised by an engineer licensed to practice in
vregon. \, c assume the design engineers will proviae the required supervision
and inspection. Ii this is incorrect, please advise this oftice immediately.

Any changes in the approved plans and spedtications will require prior
approval from this ottice. In the event that any deviations become necessary
during construction due to un1orseen circu1,1stances, engineers are available
1ror this ottice to work witn you,

On completion, a certification tllat all construction was pertormca in
accordance with the approved plans and specifications, by the engineer and
the owner must be furnisllea to this epartmnent.

OR~ 543.685 requires that the board of directors of the district adopt an
ordinance, resolution or administrative rule requiring weatherization of
district facilities or establish a special weatherization fund from the
revenues of your hyoroelcctric project,

Sincerely,

uOl\ALL> R. BUELL
Hyoroelectric Licensing Engineer

LR:wpc
7690
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STATE OF OREGON INTEROFFICE MEMO

TO

FROM

DATE I J..- ( - ~ /p

SUBJECT Request for Refund Check '\.'

Please refund $ 3d., to -~'-'>.o.o.C.;;..a:.~::;...;.;..~--'=i-__,__(\-.;-.--="'-=~=~..,.o.~=· =-~....'--'~-"'---"-8.....~__1.a=,..::..=· -'"""~......,,,.,-=--
file no. \,,cg.1.,'<,, receipt no. >3'.d-JJA? These funds are refunded due

to:

2

Application rejected
Application withdrawn
Excess fees collected for application
File closed
Other:



cer 1, 1986
Laco,n0 Irritat;i.on District
113 Lacon 7rive
Le'anon, 0 97355

P.S. A refund check in the amount of $32
will be mailed to you as soon as
our bookkeepper can prepare it.
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VICTOR ATIYEH
GO\/EIW0R

Water Resources Department
3850 PORTLAND ROAD NE, SALEM, OREGON 97310

November 25, 1986

Lacomb Irrigation District
41358 Lacomb Drive
Lebanon, OR 97355

PHONE 378-8453

REFERENCE: Application 60823

Attached is a copy of the plans and specifications approved by the Director
of the Water Resources Department for construction of the proposed Lacomb
Irrigation District Hydroelectric Project under Application 60823.

The construction must be supervised by an engineer licensed to practice in
Oregon. We assume the design engineers will provide the required supervision
and inspection. If this is incorrect, please advise this office immediately.

Any changes in the approved plans and specifications will require prior
approval from this office. In the event that any deviations become necessary
during construction due to unforseen circumstances, engineers are available
from this office to work with you.

On completion, a certification that all construction was performed in
accordance with the approved plans and specifications, by the engineer and
the owner must be furnished to this Department.

ORS 543.685 requires that the board of directors of the district adopt an
ordinance, resolution or administrative rule requiring weatherization of
district facilities or establish a special weatherization fund from the
revenues of your hydroelectric project.

Sincerely,

\

\

0».A.,f
DONALD R. BUELL
Hydroelectric Licensing Engineer

DRB:pc
7690D

Plass scel,
hon)ed /na la,
, I-2­



DAVE FROHNMAYER
ATIOR!fEY GENERAL

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

Justice Building
Salem, Oregon 97310

Telephone: (503) 378-4620

WILLIAM F. GARY
DEPUTY ATTORNEY GENERAL

RECEIVED
NOV 1 91986

WATER RESOURCES DEPT
SALEM. OREGON

November l9, 1986
\,

Don Buell
Hydroelectic Licenses
Water Resources Department
3850 Portland Road NE
Salem, OR 97310

Re: Lacomb Irrigation District
DOJ File No. 690-001-G0020-86

Dear Mr. Buell:

I have reviewed the November l7, 1986 amendment to Ground
Lease Agreement, which Norman Kamp provided to me yesterday. As
you know, my review for compliance with OAR 690-51-4l0 has been
limited to the proposed amendments, the Ground Lease Agreement,
and the Development Agreement. I have not been provided with any
exhibits to those agreements.

With the November 17 amendments, the Ground Lease Agreement
clearly meets the Commission's rule as to benefit. For a joint
project to proceed under ORS ch 537, the rule requires a minimum
of ten percent of the gross or 30 percent of the net project
income annually. The November l7 amendment provides that LaG0mb
Irrigation District will receive ten percent of the gross project
income until 2006, and increasing percentages of gross income
thereafter.

OAR 690-51-410(1) (b) requires that the district retain the
proprietary interest in the project lands. Consistent with the
discussions between Bill Young, Mr. Kamp and the represn t.ives
of Lacomb Irrigation District, the amendment shor rm of
the lease to 50 years, plus four optional 25 At
the end of the S0 year lease term, distri to
purchase the project equipment at
Section 20.l, November 17, 1986 pr
appears to reasonably accommodate term
of lessee's control, proposed in t
Agreement, considerably diluted th
interest in the project lands."



Don Buell
November l9, 1986
Page Two

Finally, the proposed amendment responds to the concerns
raised in my letter of November 4, 1986 regarding lessee's
commitment to conform to all governmental rules and regulations.
Also, new Section ll.2.5 would improve the district's position in
the event a leasehold mortgagee elected not to operate the
project, although it does not explicitly state that the mortgagee
would be responsible for all outstanding assessments. Section
11.2.5 states that equipment could be removed by a mortgagee
assuming ownership only

"upon providing reasonable assurance the
Property will be restored and repaired to a
condition which will enable the District to
utilize its irrigation works."

In sum, I believe a decision that the Ground Lease Agreement
together with the proposed amendments of November l7, 1986, meets
the intent of OAR 690-51-410 is within the director's discretion.

Very truly yours,

./k
Anne W. Squier
Assistant Attorney General

AWS:tla97/lac.l
cc: William H. Young, Director, WRD

J



RECEIVED
NOV191986

WATER RESOURCES DEPT
AMEND!ENT TO GROUND LEASE AGREEMENT SALEM, OREGON

DATED:

BETWEEN:

AND:

November 17, 1986

LACOMB IRRIGATION DISTRICT,
an Oregon municipal corporation
41358 Lacomb Drive
Lebanon, OR 97355

TKO POWER,
a California general partnership
3300 Bechelli Lane, Suite A
Redding, CA 96002

("Lessor")

("Lessee")

Lessor and Lessee entered into that Ground Lease

Agreement, dated August 19, 1986, a Memorandum of which, dated

September 9, 1986, was recorded at Volume 42l, Page 195 {and

re-recorded at Volume 423, Page 750), of the records of Linn

County, Oregon (collectively, the "Ground Lease"). Lessor and

Lessee desire to amend and modify the Ground Lease.

NOW THEREFORE, in consideration of the mutual promises

of the parties set forth in this Amendment to Ground Lease,

Lessor and Lessee agree as follows:

1. Section 2.l

References to August 31, 2086, shall be replaced with

references to August 31, 2036.

2. Section 2.2

The first sentence of Section 2.2 is deleted in its

entirety and replaced with the following:

"Lessee shall, subject to the District's
buy-out right pursuant to Section.20, have
the right to extend the Term of this Lease
for 4 renewal terms, each for a period of 25
years."

--l­
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3. Section 3.3.2

Section 3.3.2 shall be deleted in its entirety and

replaced with the following:

"During the course of construction, Lessee
shall conform to all governmental rules,
regulations, and requirements and act in
accordance with all governmental permits
issued in connection with the Project."

4. Section 4.2.2

Section 4.2.2 shall be deleted in its entirety and

replaced with the following:

"4.2.2 For purposes of this Section 4, an
Operating Year shall be the 365 day period
commencing with the date after January 1,
1987, when the Project first produces and
delivers electricity. to a purchasing utility
or other entity (the "Commencement Date");
and each 365 day period starting with an
anniversary of the Commencement Date. The
Rent to be paid to Lessor for each Operating
Year shall be equal to the following
respective percentages mutliplied by the
Gross Revenue received by Lessee for
electricity (energy and capacity} sold during
each Operating Year:

1987 - 2006 10 percent
2007 - 2011 12 percent
2012 - 2020 16 percent
2021 - 2030 20 percent
2031 and ,.
thereafter 50 ~ .percent

5. Section 7

The word "lawful" is deleted from the first sentence of

this Section. The second sentence of Section 7 is deleted in its

entirety. In addition, the following additional provision is

added to Section 7:

"Lessee agrees, for the benefit of the
Lessor, to follow all directives,
regulations, and requirements of the Water

-2­



Resources Commission or Department of the
State of Oregon. Additionally, Lessor
acknowledges its responsibility, as the
holder of a municipal permit issued by the
Water Resources Commission or Department of
the State of Oregon, to, at all times,
conform to directives, requirements, and
regulations issued by the Water Resources
Commission or Department of the State of
Oregon and to require Lessee to conform to
all such directives, regulations, and
requirements."

6. Section 8.3

The following shall be added to Section 8.3:

"8.3.4 The Lessee shall not be entitled to
make any modifications to the Project unless
the plans and specifications for such
modification have been approved by the Water
Resources Commission or Department of the
State of Oregon."

7. Section 11. 2

The following shall be added as Section 11.2.5:

"11.2.5 In the event a'Leasehold Mortgagee,
(or a purchaser at a private sale after
default of a leasehold mortgage, or a
purchaser at a judicial foreclosure sale of
the Project), acquires ownership of the
Project and, thereafter, elects not to
operate the Project and elects to remove the
Project equipment, the Leasehold Mortgagee
shall be entitled to dose but only upon
providing reasonable assurance that the
Property will be restored or repaired to a
condition which will enable the District to
continue to utilize its irrigation works.

8. Section 20

The following shall be added as Section 20 of the

Ground Lease:

-3­



"20. Buy-out, Lessor's Interest Upon
Termination

20.1 Buy-Out

In the event Lessee gives a notice
renewing the Term of the Lease pursuant to
Section 2.2 and Lessor desires to not allow
the renewal, then Lessor may give written
notice to Lessee, within 30 days of the
effective date of Lessee's notice of renewal,
terminating the Lease at the end of its then
Term. In the event Lessor gives such a
notice, then Lessor shall in this notice
either agree to purchase the Equipment or
elect to allow Lessee to remove the Equipment
at the end of the then Term of the Lease.
The Equipment consists of the Project's
turbine, generator, governor system, switch
gear, control systems, transformer, oil
pumps, motors, and related removable equip­
ment. If Lessor elects to purchase the
Equipment the purchase price shall be the
then fair market value of the Equipment, in
place, and this purchase price shall be paid
in cash at the end of the Term of this Lease.
If the parties are unable to agree on the
purchase price within 30 days after Lessor's
notice, then the purchase price shall be
determined by an independent qualified
equipment appraiser, skilled in appraising
such equipment. The appraiser shall be
selected by Lessor from a list of 3 such
qualified appraisers submitted by Lessee, and
the parties shall share the cost if the
appraisal equally. If Lessor elects to allow
Lessee to remove the Equipment, Lessee shall
remove the Equipment within 30 days after the
end of the then Term of this Lease.

20.2 Lessor's Interest on Termination

Subject to Lessor's obligation to
purchase the Equipment pursuant to Section
20.1, upon any expiration of the Term, but
not in the case of a termination due to
Lessee's default, Lessee shall have the right
to remove the Equipment from the Project. At
the end of the Term of this Lease, the
Property and the Project (except for the
Equipment when Lessee is allowed to remove
the Equipment) shall revert to Lessor and
shall, thereafter, be owned solely by Lessor

4­
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9.

and Lessee shall have no further interest in
the Property or the Project."

Water Resources Commission

For all purposes, references in the Lease to the Water

Resources Department shall be replaced by references to the Water

Resources Commission or Water Resources Department of the State

of Oregon.

10. No Further Modification

Except as specifically modified above, the Ground Lease

remains in full force and effect according to its terms and

otherwise unmodified.

IN WITNESS WHEREOF, the parties have executed this

Ground Lease Amendment to be effective on the date first set

forth above.

. '

Secretary

LACOMB IRRIGATION DISTRICT,
an Oregon municipal corporation

By· . _,,,~,- c/Q,,.k-i
By:ATTEST:

LESSOR:

LESSEE: TKO POWER,
a California general partnership

By: /?-~1 Partner

21

-5­



DATED:

BETWEEN:

AND:

AMENDMENT TO GROUND LEASE AGREEMENT

October 22, 1986

LACOMB IRRIGATION DISTRICT,
an Oregon municipal corporation
41358 Lacomb Drive
Lebanon, OR 97355

TKO POWER,
a California general partnership
3300 Bechelli Lane, Suite A
Redding, CA 96002

RECEIVED
NOV 1 21986

WATER RESOURCES DEP'
SALEM. OREGON

("Lessor")

("Lessee")

Lessor and Lessee entered into that Ground Lease

Agreement, dated August 19, 1986, a Memorandum of which, dated

September 9, 1986, was recorded at Volume 421, Page 195 (and

re-recorded at Volume 423, Page 750), of the records of Linn

County, Oregon (collectively, the "Ground Lease"). Lessor and

Lessee desire to amend and modify the Ground Lease.

NOW THEREFORE, in consideration of the mutual promises

of the parties set forth in this Amendment to Ground Lease,

Lessor and Lessee agree as follows:

1. Section 3.3.2

Sccticn 3.3.2 shall be deleted in its entirety and

replaced with the following:

"During the course of const.ruction, Lessee
shall conform to all governmental rules,
regulations, and requirements and act in
accordance with all governmental permits
issued in connection with the Project."

-l­
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2. Section 4.2.2

Section 4.2.2 shall be deleted in its entirety and

replaced with the following:

"4.2.2 For purposes of this Section 4, an
Operating Year shall be the 365 day period
commencing with the date after January l,
1987, when the Project first produces and
delivers electricity to a purchasing utility
and other entity (the "Commencement Date");
and each 365 day period starting with an
anniversary of the Commencement Date. The
Rent to be paid to Lessor for each Operating
Year prior to January 1, 2000 shall be equal
to the greater of: 30 percent of the Net
Operating Profit, as defined below, or the
following respective percentages, for each
Operating Year, multiplied by the Gross
Revenue received by Lessee for electricity
(energy and capacity) sold during each
Operating Year. After January l, 2000, the
Rent shall be the following respective
percentage multiplied by Gross Revenue for
each Operating Year. The following sets
forth the Lessor's rent percentage for each
Operating Year:

1987 - 1992 5 percent
1993 - 1999 7 percent
2000 - 2006 10 percent
2007 ­ 2011 12 percent
2012 - 2020 16 percent
2021 - 2030 20 percent
2031 and
thereafter 50 percent

For purposes of this Section 4.2.2, Net
Operating Income shall be defined as, and
equal to, Gross Revenue (all payments
received by Lessee fer energy production and
energy production capacity from the utility
purchasing the electricity generated by the
Project), minus the following: all debt
service payments, all actual operating
expenses, all maintenance costs, all
applicable governmental impositions and
taxes, all insurance premiums, a reasonable
payment into a replacement reserve, any other
costs or expenses incurred by Lessee in
performing its obligations under this Lease,

-2­



a reasonable accounting fee, and a reasonable
management fee."

3. Section 20

The following shall be added as Section 20 of the

Ground Lease:

"Section 20 Revisionary Interest of Lessor
At the end of the term of this

Ground Lease, or upon any earlier termination
of this Ground Lease, the Property and the
Project shall revert to the Lessor and shall,
thereafter, be owned solely by the Lessor,
and the Lessee shall have no further interest
in the Property or the Project."

4. Section 3.3

The second sentence of Section 3.3.2 shall be deleted

in its entirety.

5. Section 7

The word "lawful" is deleted from the first sentence of

this Section. The second sentence of Section 7 is deleted in its

entirety. In addition, the following additional provision is

added to Section 7:

"Lessee agrees, for the benefit of the
Lessor, to follow all directives,
regulations, and requircmcnts of the Water
Resources Commisson or Department of the
State of Oregon. Additionally, Lessor
acknowledges its responsibility, as the
holder of a municipal permit issued by the
Water Resources Commission or Department of
the State of Oregon, to, at all times,
conform to directives, requirements, and
regulations issued by the Water Resources
Commission or Department of the State of
Oregon and to require Lessee to conform to
all such directives, regulations, and
requirements."

-3­



6. Section 8.3

The following shall be added to Section 8.3:

"8.3.4 The Lessee shall not be entitled to
make any modifications to the Project unless
the plans and specifications for such
modification have been approved by the Water
Resources Commission er Department of the
State of Oregon."

7. Section 11.2

The following shall be added as Section 11.2.5:

"11.2.5 In the event a Leasehold Mortgagee,
(or a purchaser at a private sale after
default of a leasehold mortgage, or a
purchaser at a judicial foreclosure sale of
the Project), acquires ownership of the
Project and, thereafter, elects not to
operate the Project and elects to remove the
Project equipment, the Leasehold Mortgagee
shall be entitled to do so but only upon
providing reasonable assurance that the
Property will be restored or repaired to a
condition which will enable the District to
continue to utilize its irrigation works.

8. Water Resources Commission

For all purposes, references in the Lease to the Water

Resources Department shall be replaced by references to the Water

Resources Commission or Department of the State of Oregon.

9. io Further Modification

Except as specifically modified above, the Ground Lease

remains in full force and effect according to its terms and

otherwise unmodified.

- d­



IN WITNESS WHEREOF, the parties have executed this

Ground Lease Amendment to be effective on the date first set

forth above.

LESSOR:

ATTEST:

LESSEE:

21

LACOMB IRRIGATION DISTRICT,
an Oregon municipal corporation

By:

By:
Secretary

TKO POWER,
a California general partnership

By:
General Partner

-5­



DAVE FROHNMAYER
ATTORNEY GENERAL

#$%e...8

DEPARTMENT OF JUSTICE
GENERALCOUNSELDIVISION

Justice Building
Salem. Oregon 97310

Telephone: (503) 378-4620

November 4, 1986

WILLIAM F. GARY
DEPUTYATTORNEY GENERAL

Don Buell
Hydroelectic Licenses
Water Resources Department
3850 Portland Road NE
Salem, OR 97310

Re: Lacomb Irrigation District
DOJ File No. 690-001-G0020-86

Dear Don:

On October 30, 1986 I received from you a packet of
documents which included the Development Agreement, Ground Lease
Agreement, and proposed amendment to the Ground Lease Agreement,
all between Lacomb Irrigation District and TKO Power. You asked
by telephone on Friday {October 31) that I review these materials
briefly for any obvious deficiencies which would make it
inappropriate to find that the agreements satisfy OAR 690-51-410.
At my request, you also provided copies of correspondence from
Mr. Janik, dated October 2, 1986 and your reply to Mr. Janik on
October 2l, 1986.

I agree that, with the proposed amendments, the Ground Lease
Agreement satisfies OAR 690-51-410{l){a). The amendments assure
that the district will receive a minimum of 30 percent of net
project income or l0 percent of the gross each year. The
projects lands are leased to TKO for the duration of the
agreement. As to OAR 690-51-410(l)(b), the amendments establish
that the property and project revert to the district at the
expiration of the lease (99 years plus 50 year extension at
option of TKO). The district thus does retain a proprietary
interest in the project lands, although the range of proprietary
choices or management actions which it is entitled to exercise is
severely constrained for up to 150 years.

OAR 690-51-410(l)(c) requires that the district retain
sufficient control over operation of the project to be able to
assure compliance with all regulations, conditions and orders of
the commission affecting the project; maintenance of flow, fish



Don Buell
November 4, 1986
Page Two

passage facilities, screening devices and other structural
facilities and operational measures required by the commission or
the Oregon Department of Fish and Wildlife; and payment of fees
and expenses required by ORS chapter 543.

The agreements provide the lessor district with rights to
inspect the property and audit lessee's books. The lessee is
obligated to pay all taxes and governmental assessments. The
proposed amendments clarify the lessee's agreement to conform to
all Water Resources directives, regulations and requirements.
However, I have identified at least two areas in which the
present documents do not appear to provide sufficient control to
minimally satisfy the control requirement.

First, sections 3.3.2 and 7 of the Ground Lease Agreement
provide that the lessee will conform to all valid (lawful)
governmental rules and requirements, but that lessee shall have
the right to contest any such requirements, within certain
constraints. The proposed amendments would remove the second
sentence of each of these sections, thus eliminating reference to
the lessee's right to contest governmental requirements.
However, sections 3.3.2 and 7 retain the concept that the lessee
need only operate in conformance with "lawful" or "valid"
governmental requirements. Further, sections 3.3.2 and 7 state
that the lessee will so conform, rather than utilizing the shall
terminology of most other sections dealing with lessee's
obligations. In the absence of any reserve fund or penalty
provision available to the district to assure compliance with
this obligation, the district's only route in the event of a
default is by termination of the entire contract or suit to
specifically enforce. Such a termination or forfeiture would not
lightly be enforced. To satisfy the rule, I believe that at a
minimum the language of obligation should be absolute, so as to
optimize the district's likelihood of success in such situations.
That is, the language should represent that the lessee shall
operate in conformance with all requirements of local, state and
federal governmental authorities.

The second area of concern lies in the provisions for
mortgagee protection, where it appears that if a mortgagee
foreclosed or otherwise gained possession of the project, the
mortgagee or other purchaser could elect whether or not to be
bound by the lease terms. (Section ll.2) Thus, to paint a
gloomy scenario, lessee might fall behind on various governmental



Don Buell
November 4, 1986
Page Three

assessments and in carrying out regulatory orders,' as well as on
its obligations to the mortgagee. Mortgagee might foreclose
lessee's interests, elect not to operate the project, remove and
sell the project equipment, and leave the district holding the
bag vis-a-vis outstanding assessments and repairs, with no source
of income with which to make good those obligations.

Based on these general observations, my initial judgment is
that the packet of agreement materials you submitted falls short
of providing the amount of control required by a reasonable
reading of OAR 690-51-410(l)(c). If in this brief review I have
overlooked some important considerations, please feel free to
call them to my attention. A careful evaluation is of particular
importance in this first application of the rule. The commission
and department have considerable latitude to determine what
combination of controls, taken together, constitutes enough to
carry the day consistent with the intent of the statute and your
implementing rule.

One final point -- as I mentioned on Friday, many if not all
of the directives and regulations the rule seeks to enforce are
those of the commission rather than of the department. Thus,
amendments to the agreement should include a general substitution
of the term "Water Resources Commission" or "Water Resources
Commission or Department" for references to the Water Resources
Department.

Sincerely,

Anne W. Squier
Assistant Attorney General

AWS:tla93/lac2.l/.3
cc: William H. Young, Director, WRD

1 Such an order might require repair of an unsafe penstock or
other structure, or restoration of damaged habitat.



+
A

N'

DATED:

BETWEEN:

AND:

RECEIVED
AMENDMENT TO GROUND LEASE AGREEMENT OCT 2 31986

WATER RESOURCES DEPT
October 22, 1986 SALEM. OREGON

LACOMB IRRIGATION DISTRICT,
an Oregon municipal corporation
41358 Lacomb Drive
Lebanon, OR 97355 ("Lessor")

TKO POWER,
a California general partnership
3300 Bechelli Lane, Suite A
Redding, CA 96002 ("Lessee")

Lessor and Lessee entered into that Ground Lease

Agreement, dated August 19, 1986, a Memorandum of which, dated

September 9, 1986, was recorded at Volume 421, Page 195 (and

re-recorded at Volume 423, Page 750), of the records of Linn

County, Oregon (collectively, the "Ground Lease''). Lessor and

Lessee desire to amend and modify the Ground Lease.

NOW THEREFORE, in consideration of the mutual promises

of the parties set forth in this Amendment to Ground Lease,

Lessor and Lessee agree as follows:

1. Section 4.2.2

Section 4.2.2 shall be deleted in its entirety and

replaced with the following:

"4.2.2 For purposes of this Section 4, an
Operating Year shall be the 365 day period
commencing with the date after January 1,
1987, when the Project first produces and
delivers electricity to a purchasing utility
and other entity (the "Commencement Date");
and each 365 day period starting with an
anniversary of the Commencement Date. The
Rent to be paid to Lessor for each Operating
Year prior to January l, 2000 shall be equal
to the greater of: 30 percent of the Net
Operating Profit, as defined below, or the
following respective percentages, for each



Operating Year, multiplied by the Gross
Revenue received by Lessee for electricity
(energy and capacity) sold during each
Operating Year. After January 1, 2000, the
Rent shall be the following respective
percentage multiplied by Gross Revenue for
each Operating Year. The following sets
forth the Lessor's rent percentage for each
Operating Year:

1987 ­ 1992 5 percent
1993 - 1999 7 percent
2000 ­ 2006 10 percent
2007 - 2011 12 percent
2012 ­ 2020 16 percent
2021 - 2030 20 percent
2031 and
thereafter 50 percent

For purposes of this Section 4.2.2, Net
Operating Income shall be defined as, and
equal to, Gross Revenue (all payments
received by Lessee for energy production and
energy production capacity from the utility
purchasing the electricity generated by the
Project), minus the following: all debt
service payments, all actual operating
expenses, all maintenance costs, all
applicable governmental impositions and
taxes, all insurance premiums, a reasonable
payment into a replacement reserve, any other
costs or expenses incurred by Lessee in
performing its obligations under this Lease,
a reasonable accounting fee, and a reasonable
management fee."

2. Section 20

The following shall be added as Section 20 of the

Ground Lease:

"Section 20 Revisionary Interest of Lessor
At the end of the term of this

Ground Lease, or upon any earlier termination
of this Ground Lease, the Property and the
Project shall revert to the Lessor and shall,
thereafter, be owned solely by the Lessor,
and the Lessee shall have no further interest
in the Property or the Project."

-2­
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3. Section 3.3

The second sentence of Section 3.3.2 shall be deleted

in its entirety.

4. Section 7

The second sentence of Section 7 is deleted in its

entirety. In addition, the following additional provision is

added to Section 7:

"Lessee agrees, for the benefit of the
Lessor, to follow all directives,
regulations, and requirements of the Water
Resources Department of the State of Oregon.
Additionally, Lessor acknowledges its
responsibility, as the holder of a municipal
permit issued by the Water Resources
Department of the State of Oregon, to, at all
times, conform to directives, requirements,
and regulations issued by the Water Resources
Department of the State of Oregon and to
require Lessee to conform to all such
directives, regulations, and requirements."

5. Section 8.3

The following shall be added to Section 8.3:

"8.3.4 The Lessee shall not be entitled to
make any modifications to the Project unless
the plans and specifications for such
modification have been approved by the Water
Resources Department of the State of Oregon."

6. No Further Modification

Except as specifically modified above, the Ground Lease

remains in full force and effect according to its terms and

otherwise unmodified.

-3­
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IN WITNESS WHEREOF, the parties have executed this

Ground Lease Amendment to be effective on the date first set

forth above.

LESSOR:

ATTEST:

LESSEE:

21

LACOMB IRRIGATION DISTRICT,
an Oregon municipal corporation

By:

By:
Secretary

TKO POWER,
a California general partnership

By:
General Partner

-4-



WATER RESOURCES DEPARTMENT

INTEROFFICE MEMORANDUM

MEMORANDUM OF PERSONAL OR TELEPHONE CONTACT

TO: DATE: ---'-/_cJ_-_.:i.--'-l_-__;;_f_b _

FROM:

r I /

eel fke ale, rt •• k£,s; el Ye

,
9ex{on' _Z a «,eats,z i's ,'[ea p el
/ (/

s :z, _e.' 2z ,0 ,c He 4'rz?s£ /4v- /;1-e z<:~7 ve~.v~ o../..
• ~ 7

/:,f.~_~t!'2.YYJl!P--t.h er,.,,,/ ~ ./c:ve-,/4,ql:'V"· wr, /4r ~ /4 /4c,,,-
7are £ -fJf?h 'y z:}ee··e s /{41'.f sh~t-v1 //iq /-- f{, r L.f nz~re...
/a 3oz sf fie el ca Z.' e parse
J. (I #e a rL-c/4r /k- ez¥254- e,. t,,V 'l. s I/4,f . :2: s s -4 e.-



{ . "\.

CTOR ATIYEH
OVERNOn

Water Resources Department
3850 PORTLAND ROAD NE, SALEM, OREGON 97310

October 21, 1986

PHONE 378-8453

Stephen T. Janik
Ball, Janik & Novack
101 S Main Street, Suite 1100
Portland, 0R 97204-3274

Dear Mr. Janik:

REFERENCE: File 60823

He have reviewed the Hydroelectric Project Development Agreement
and the Ground Lease Agreement between TKO Power and Lacomb
Irrigation District. Our review used the opinion expressed in
your letter of October 2, 1986, and the information in Norm Kamp's
letter of October 14, 1986, to compare them with the requirements
set forth in 0AR 690-51-410(1). (A copy of the adopted rules is
enclosed.) The existing agreements would not allow the project to
proceed as a municipal project under ORS Chapter 537 for the
following reasons.

Benefit: 690-51-410(1)(a). The applicant is given a choice of
10% of the gross profit or 30% of the net. This amount must be
reflected in the agreements. Mr. Kamp's letter shows that 5 and 7%
figures used in the early years of the agreement would exceed 30%
of the net. To approve the agreement, based on the letter would be
considered an exception to the rules and be reserved for the
Commission. Counsel has suggested the Ground Lease Agreement be
amended to read 5% (7%) of the gross profits or 30% of the net
profit, whichever is the greatest."

Proprietary interest: 690-51-410(1)(b). Both agreements would allow
the Irrigation District to maintain ownership of the project lands.
Mr. Kamp and the Districts, have indicated that at the end of the
agreement, the project reverts to the District. I don't find this
in the agreements.

Control: 690-51-410(1)(c). This is the p0int where this department
takes the strongest exception to the agreements. The Department
must be able to go to the District and expect them to comply with
any legal requests as soon as possible. The agreements assign all
responsibility for compliance with the law and the terms of the
permit to TKO. The permit, if issued under Chapter 537, will be
in the name of the District. Only the District or their authorized
agent is responsible to this department for the required compliance.



Stephen T. Janik
October 21, 1986
Page 2

You specifically cite Section 3.3.2 of the Ground Lease Agreement which
requires the lessee to conform to govenment regulations, but gives
them the right to contest said regulations. Section 7 of the agreement
is basically the same. Section 8.3.3 requires the developer to modify
the project when required by govenment regulations, but other parts of
Section 8 allows them to change or enlarge the project without Lessor's
prior written approval.

We must be able to go to the District and expect compliance under sub­
section (1)(c) of 0AR 690-51-410 within a reasonable time period.

If no changes are made in the existing agreements, a permit cannot be
issued to Lacomb Irrigation District under ORS Chapter 537.

Sincerely,

0.a.i
DONALD R. BUELL
Hydroelectric Licensing Engineer

ORB: 1 gc

cc: Norm Kamp
Lacomb Irrigation District

Enclosure
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TKO Power
no1 1096- - 1 )

VA7ER RESOURCES DEPT

Mr. Don Buell
Oregon Water Resources Department
3850 Portland Road NE
Salem, Oregon 97310

Dear Don:

October 14, 1986

RECEIVE
or 1is@

WATER RESOURCES DEPT
SALEM. OREGON

Per our meeting in your office October 7, I am providing you with a break­
down of the Lacomb Irrigation District proJected revenue over the next 50 years.

This breakdown is based on their share of the revenue beginning at 5% of
the gross revenues. I have done a comparison of whether it is more beneficial
for the District to receive payment per our schedule or receive 30% of the net
revenues.

Using 30 of the net revenues, the District would receive:

1987 - 1990

1991 - 1999

s27,613

$237,977

Under the current agreement, LID would receive:

1987 - 1990

1991 - 1999

70,754

$269,244

The above information shows that in the thirteen years that Lacomb Irriga­
tion District's share is below the requested 10 of gross revenues per our
current payment schedule, the District would receive approximately $75,000 more
than if they received 30 of the net revenues.

We feel that our approach is far more equitable for Lacomb Irrigation
District than 30 of net revenues.

Sincerely,

lea&'tap
Norman E. Kamp
Managing General Partner

ga
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Legal Description:
Reference is made to the memorandum of Ground Lease, from

:.acorrb Irrigation District, an Oregon Municipal Corporatlon, to
~KC ?ower, a California General Partnership, dated September 9,
1986 and recorned as of Sevtemher 10, 1986 in Microfilm, Volume
j~1 on page 195 of the Linn County Deed Records,

This certifiP.s I have reviewed the Ground Leasn and to the
best of my knowledge the improvements proposed are within the
area covered by the Ground Lease, and shown hereon,

Tl(O POwER
T/5,R/EM
sc. 2l,22,27,23,20, 29

L/N;V C£1V.¥7Y, t),.P£(;tJ;./
SeALE: /'1,, :/2 NILE SE?T. /7, 198&>

JS F. UDELL
NG'NEER!'G 2 SURVEYING
32!22 bfRLli'l ROAD .

LEBON, OREGON 97355
PH. (503) 451-5125

REGISTERED
PROFESSIONAL

LAND SURVEYO

$ 2 1977
JIM UDELL

1366

CENVED
OCT 101986

ATER RESOURCES Of
SALEM. OREGON
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RECEIVE
OCT l O 1986

WATER RESOURCES DEPT
SALEU. OREC0N
Total

70,000
125,000
120,000
160,000
155, 000
135,000
271,000
92,000

115,000
40,000
45,000
63,000

610,000
80,000
44,000
75,000

100,000
16,000
45,000
5,000

82,500
140,000
25,000
15,000
35,000
60,690

200,810
150,000

3,075,000
=---====·· ==
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LACOMB HYDRO PARTNERS
Analysis of Revenues

Laco•b Irrigation District

LID LID X OF LIM PTRSHP
GROSS 0 & K DEBT GROSS GROSS PROFIT

YEAR REVENUE EXPENSE SERVICE PROFIT REVENUE <LOSS)------ ---------- ---------- ---------- ---------- ---------- ----------
1986 so so so so 0x so
1987 159,100 38,184 205,800 7,955 5x ($92,839)
1988 413,853 99,325 255,800 20,693 5x $38,036

I·
1989 418,653 100,477 264,800 20,933 5x s32,444
1990 423,453 101,629 257,000 21,173 5x s43,652
1991 428,853 102,925 259,200 21,443 5x s45,286
1992 434,853 104,365 260,200 21,743 5x s48,546
1993 440,253 105,661 250,000 30,818 7x s53,775
1994 446,853 107,245 254,800 31,280 7x s53,529
1995 453,453 108,829 242,800 31,742 7% $70,083
1996 460,653 110,557 255,800 32,246 7x s62,051

I

\ !
1997 467,853 112,285 240,800 32,750 7x s82,019
1998 475,653 114,157 250,800 33,296 7x 877,401

I I 1999 484,653 116,317 257,800 33,926 7x S76,611

I 2000 493,053 118,333 211,800 49,305 10x s113,615
2001 502,653 120,637 193,800 50,265 10x s137,951

I 2002 512,853 123,085 25,800 51,285 10x 9312,683
i 2003 523,053 125,533 25,800 52,305 10x 8319,415,

I 2004 534,453 128,269 25,800 53,445 10x $326,939
2005 546,453 131,149 25,800 54,645 10x $334,859
2006 559,053 134,173 25,800 55,905 10x $343,175

[!

2007 572,253 137,341 25,800 68,670 12% $340,442
2008 586,653 140,797 25,800 70,398 12x S349,658
2009 601,653 144,397 25,800 72,198 12x 9359,258
2010 617,853 148,285 25,800 74,142 12x 9369,626I 2011 634,653 152,317 25,800 76,158 12x 9380,378

I
2012 652,653 156,637 25,800 104,424 16x 9365,792
2013 671,853 161,245 25,800 107,496 16x 9377,312
2014 691,653 165,997 25,800 110,664 16x 9389,192
2015 713,253 171,181 25,800 114,120 16x 9402,152
2016 735,453 176,509 25,800 117,672 16x 9415,472
2017 759,453 182,269 25,800 121,512 16x 9429,872
2018 785,253 188,461 25,800 125,640 16x S445,352
2019 812,253 a 194,941 25,800 129,960 16x 8461,552
2020 840,453 201,709 25,800 134,472 16x 9478,472
2021 871,053 209,053 25,800 174,211 20% 9461,990
2022 904,053 216,973 180,811 20x s506,270
2023 937,869 225,089 187,574 20% SS25,207
2024 973,038 233,529 194,608 20x S544,901
2025 1,009,613 242,307 201,923 20x S565,383
2026 1,047,651 251,436 209,530 20x 9586,685
2027 1,087,211 260,931 217,442 20x $608,838
2028 1,128,354 270,805 225,671 20x S631,878
2029 1,171,142 281,074 234,228 20x S655,839
2030 1,215,641 291,754 243,128 20x S680,759
2031 1,261,521 302,861 630,960 50x s328,093
2032 1,310,052 314,412 655,026 50x S340,613
2033 1,360,107 326,426 680,054 50x 353,628
2034 1,412,166 338,920 706,083 50x 9367,163
2035 1,466,306 351,913 733,153 50x $381,240
2036 1,522,612 365,427 761,306 50x $395,879

---------- ---------- ---------- ---------- ----------
937,533,838 99,008,121 .S4, 177, 200 SS,370,390 S15,978,126
========== ======= == ========== ====--===== ==========

LID 30x of net: S4,793,438
LID 10%x of gross: s3,753,384



January 27, 1986
RECEIVED

OCT 1 01986
WATER RESOURCES DEPT

A SPECIAL meeting of the Board of Directors of the Lao#EM. ORECON
Irrigation District was held at the Verle Jensen residence
with all members of the Board present. Richard Kingsley was
also present.

The PURPOSE of the meeting was to consider the 'Project
Development Agreement'' submitted by TKO POWER to build
the District's proposed Power Project and to consider
Larry Slotta's involvment in the proposal.

The meeting was called to order at 7:30 PM.

Buisiness Interuption and Liability Insurance for the 11Pro:iect11

was discussed.

The followin changes and additions were proposed for the
"Project Development Agreement II subbmitted by TKO.

1. Page 8, #4 - change to a $15,000 fund would be established
by the District over a period of 5 years to be used for
unseen OM expense, District's share.

2. Ir the 11Pro ject 11 is abandoned, it would revert to the:
District.

3. If the 'Project '! is abandoned, the $60,000 advanced to the
District would not have to be payed back to TKO.

4. TKO would hire as much local help as possible in the

construction of the project.

Tom Tucker moved to authorize Richard Kingsley to submit the

above proposed chan,es and additions to TKO and when a revised

ar;reement document is completed, to resubmitiit to the Board
for approval or disapproval. Ken Hibner seconded the motion.

Motion carried.

(over)

., ... , t ....... -



In the matter with Larry Slotta, it was reported that TKO had
contacted Larry and that Larry had accepted TKO1s offer of
$5O,OOO in settlement of his bill against the POwer Proiect.
However, it was also reported that larry expected an additional
sum of money from the District. It was noted. that this additional
sum could not be paid from the District's present funds but would
have to come from the District's income from the Power Project
after it was built and operating.

IT was recornended that Richard Kingsley negotiate with Larry's
attorney as soon as possible to arrive at a reasonable amount
and terms of such additional funds.

Motion to adjourn, seconded and carried.

APPROVED:

Date / I I

Verle H, Jensen, Secretary

/
I



February 21, 1986

A SPECIAL meeting of the Board of Directors of the Lacomb
Irrigation District was held at the Verle Jensen residence with
all members of the Board present. ·

'!'he PURPOSE of the meetin as to discuss a new proposal to settle
the Larry Slotta lawsuit and to reveiw TKO Is ammended pro .iect
development .proposal.

The meeting was called to order at 7:45 PM.

Pichard 1-:inp:sley had reported that TKO would not develope the Power
Proicct until Larry Slotta's lawsuit against the District was
settled and that he (Kingsley), Connell (Larry's attorney) and
TKO (Norm Kamp) had negotiated a plan to settle the lawsuit
as follows: 1. Larry Slotta would be paid $72,00.

2. TKO would contribute $56,500
3. 'IK would loan the District $16,000 at 95

interest to be repayed from the District's
share of the revenues from the Power Plant.

Kingsley strongly recommended that the District accept the
proposal and that the Board and We TKO meet in his Office
on Wednesday February 26th at 10:00 AM to finalize the

a~greement. (Secretary's comment - The Board was not enthused
by the proposed settlment and thoupht that Larry
should not be paid until the Power Project was
built as was the understanding when Slotta
became involved in th Pro:iect.)

NO action was taken on the proposal.

A copy of the revised TKO Power Pro:iect Dgveili©.i)ment Agreement, ,,reflecting
the proposed Slotta settlement., was obtained from Kingsley's
Office at 3:30 today and presented to the Board. The Board reveiwed
the document, comparing it to the previous Development Agreement,
and were dismayed and shocked at the changes in Article VI, #3.
There was no desire to accept it. The Board took no action.

'The Board agreed to meet with Kinsley and TKO in Wednesday, February

26th in Kingsley's Office at 10:00 AM.

( over)



February 21, 1986 (cont)

Fred Nutt Moved To ad.iourn. Seconded and carried.

APPROVED: ea
Verle H.



February 26, 1986 SPECIAL MEETING

Jim Brazel, Tom Tucker, alter Hoerauf, Fred Nutt and Verle Jensen
met with Richard l<:inc;sley and TKO's Norman Kamp, Ray Toney
and ¥eith Stewaet in fingsley's Office at 11 :00 AM.

The purpose of the meeting was to discuss and sign the Contract
with TKO to build the proposed Hydro-Power facility.

he following items ere discussed and agreed to;
1. Easements - V/illamette Industries - no problem
2. Operitor of the plant - local persons - 2 required - on call

2l, hrs. 7 days , then off 7 days - dependability main requisite
3. Collins property - TKO would lease part of the property

for the Power House for $1.00 per year.
4. ?fupe line hookup - could be negotiated later
5. Payment Schedule - TKO would keep the extra 2 years at 7%

and the extra 2 years at 10% but would not require the
extra 8 years at 20%.

6. Insurance - TKO VIOuld carry $5,OOO,OOO policy to insure
the Hydro Facility and the District's interest in the same:
but would not cover the Irrigation works.

(The District may want to increase its Liability coverage. )
7. Pae 12 - The District would not be required the pay back

the $6O,OOO advanced by TKO to pay the Attorney and Larry
Slotta.

8. PP&L Power sales contract - Rickard Kingsley had been in
regular contact with PP&L about extending the contract and
was assured that there was no problem. Norman Kamp and
Kingsley called PPL and were told that the contract could
be extended with some consideration like a 35% reduction
in the amount PP&L had agreed to pay for power. (This would
kill the Project. )

9, later Resources Department - There appeared to be no problem

Norman ~amp and Rithard Kingsley made an appointment to meet with

PP&I.'s Ron Swan on Friday, March 7th to try to reach a compromise

on the Power Sales Agreement.

The meeting adjourned,



March 19, 1986

A SPECIAL meeting of the Board of Directors of the Lacomb
Irrigation District was held in Richard Kingsley's Office
with Richard Kingsley and TKO's Norman Kamp, Ray Toney
and Norm Braithwaite;our members of the Board were present,
Kenneth Hibner could not attend.

The mtiRPillBE of the meeting was to hear and respond to the
results of a meeting this mornin,e; of Richard Kinsley,
TYO and PPL.

The meeting was called to order at 2:35 PM.

Kingsley reported the results of the meeting this morning
in Albany with TKO and PPL;
PPL required up front $16,000 to make a study of their

line capabilities to carry the power from the District's
Hydro Plant.

The above study may require upgrading 10 miles of power line
at a cost of 10.00 per foot. (528,000)

TKO responded that the Project could not stand such an
expenditure.

PP&L wanted a reduction in the amount they agreed to pay
in the Power Sales Contract for the electricity produced

by the Power Project by ''slipping"the rate schedule two
years.

d TKO responded that the Project may be able to absorb this.
TKO proposed to pay PP&L 3,000 for a "mini-study" to come up

with a "ball Park II of the cost required to comply with

PP&L1s requirements to purchase the Power Project's electricity.
PP&L Agreed.

TKO asked the Board's approval.

Tom Tucker moved that TKO pursue the 13,000 proposal with the

understanding that the results could mean a reduction in

the amount of revenue the District may receive from the
Fower Pro.:iect. The motion was seconcled and c·arr:il:ed.

The meeting adjourned.



RESOLUTION

At a special meeting of the Board of Directors of LACOMB

IRRIGATION DISTRICT, a Municipal Corporation, held on June 17,

1986, at 8:00 p.m. at the VERLE JENSEN residence, Lebanon,

Oregon, all board members being present together with its

attorney, and after a discussion and review of the contract for

development of the hydoelectric project presented by TKO

POWER, a California General Partnership, the following

Resolution was duly moved, seconded and passed by unanimous

vote:

"BE IT RESOLVED that LACOMB IRRIGATION
DISTRICT enter into a contract with TKO POWER, a
California General Partnership, for construction by
TKO POWER of the hydroelectric project on the
district's canal adjacent to Crabtree Creek. The
form of contract has been read and is approved by
all board members. The chairman and secretary are
hereby authorized to sign the contract as
presented."

DATED this l7th day of June, 1986.

-4e>«
ATTEST:



July 24, 1 986

A SPECIAL meeting of the Board of Directors of the Lacomb
Irrigation District was huld at the Verle Jensen residence
with all members of the Board present.

The PURPOSE of the ~eeting was to review and act on the proposed

LEASE AGREE!' with TYO for the COLLINS PROPERTY in'regard
to the Power Pro.icct.

The :nee ting was called to order at 7:45 PM.

The LEASE AGREEMENT was examined and discussed.

Tom Tucker moved to accept the Lease Agreement with TKO for the
portion of the Collins Property needed for the Hydro Project
and authorize Jim Brazel and Verle Jensen to sign the Lease
for the District. J:en Hibner seconded the motion. Motion
carried by a unanimous vote.

An appointment was made with Hiram and Bonnie Hern in regard
to an easement for the access road to the Collins property'
for 8:00 PM, July 25th. (tomorrow)

Motion to adjourn, seconded and carried.

APPP.OVED:



RESOLOTION

At a special meeting of the Board of Directors of LACOMB

IRRIGATION DISTRICT, a Municipal Corporation, held on August l9,

1986, at 8:00 p.m. at the VERLE JENSEN residence, Lebanon,

Oregon, all board members being present, and after a discussion

and review of the Ground Lease presented by TKO POWER, a

California General Partnership, the following Resolution was

duly moved, seconded and passed by unanimous vote:

"BE IT RESOLVED that LACOMB IRRIGATION
DISTRICT by and through its officers execute the
Ground Lease, a copy of which has been reviewed by
the Distict's attorney. The form of contract has
been read and is approved by all board members.
The chairman and secretary are hereby authorized to
sign the contract as presented."

DATED this l9th day of August, 1986.

7 el

cretary
/
I

ATTEST:

zh±Mu



091986

AMENDED AND RESTATED POWER PURCHASE AGREEMENT

BETWEEN

LACOMB HYDRO LIMITED PARTNERSHIP

AND

PACIFIC POER & LIGHT COMPANY

RECEIVED
0CT 1 01986

WATER RESOURCES DEPT
SALEM, OREC0N

mus AcREpaNT, entered ±co on au, 1aay or [lobes
19g, is between Lacomb Hydro Limited Partnership, an Oregon partnership,

hereinafter referred to as "Seller," and Pacific Poer & Light Company, an

electric utility with corporate headquarters in Portland, Oregon, hereinafter

referred to as "Pacific."

RECITALS:

Seller will own and operate a 962 kilowatt (kW) hydroelectric fail­

ity for the generation of electric power located in the Southeast 1/4, Sec­

tion 21, Township 11 South, Range 1 East, on Crabtree Creek, near Lacomb,

Oregon ("Site"). The average annual energy production of the Facility is

estimated to be 5,560,000 kilowatt-hours (kWh), which amount of energy Pacific

is including in its resource planning.

Seller Yishes to sell, and Pacific wishes to purchase, the Net

Metered Output from the Facility.

Pacific and Lacomb Irrigation District ("District") entered into

power purchase agreements on October 28, 1982, and October 4, 1985. The

District's interest in these agreements were assigned to Seller and all



parties, including the District, now wish to supersede those agreements with

this Agreement.

NOW, THEREFORE, the parties hereto mutually agree as follows:

ARTICLE I: DEFINITIONS

As used in this Agreement, the following terms shall have the fol­

lowing meanings:

(A) "Commercial Operation Date" is the date agreed to by Seller and

Pacific after start-up testing of the Facility is completed and after Pacific

receives a written statement from a licensed professional engineer who is

acceptable to Pacific, certifying that the Facility is able to generate elec­

tric power reliably;

(B) 'Contract Year" is a calendar year commencing at 12:0l a.m. on

January 1 and ending at 12:00 p.m. on December 3l;

(C) "Demonstrated Capacity" is the actual ability of the Facility

to generate and deliver electric power, expressed in kW and determined monthly

from the Net Metered Output, available to Pacific in meeting its capacity

requirements. The Demonstrated Capacity shall be determined at the end of

each month of deliveries commencing on the later of January 1, 1988, or the

Commercial Operation Date. The Demonstrated Capacity shall be the lesser of:

(1) kWh of Net Metered Output per month
730 x 0.70

or

(2) the average rate of delivery (k) during the highest con­

secutive 24-hour period of kWh deliveries of Net Metered
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Output in such month,

or,

(3) 1,200 ;

(D) "Facility" is the Seller's 962 k hydroelectric generating sta­

tion, consisting of a diversion structure from Crabtree Creek, 3.8 miles of

irrigation and power canal, intake structure, l,300 feet of steel penstock,

turbine(s) and generator(s), and all Seller's Interconnection Equipment, all

located at the Site;

(E) "Net Metered Output" is all energy and capacity produced by the

Facility, less Facility use and less transformation and transmission losses,

if any, as determined at the Point of Delivery;

(F) "Point of Delivery" is the location where Pacific's and Sel­

ler's electric facilities are connected on the high side of Seller's step-up

transformer near the generator on Crabtree Creek;

(G) "Scheduled Maintenance Periods" are those times during which

the Facility is shut down for routine maintenance with the advance approval of

Pacific as provided in Article XV(A) hereof;

(H) "Seller's Interconnection Equipment" is all equipment and fa­

cilities not owned by Pacific on Seller's side of the Point of Delivery re­

quired to be installed solely to interconnect and deliver power from Seller's

Facility to Pacific's system including, but not limited to, connection, trans­

formation, switching, and safety equipment;

(I) "System Emergency" is a condition on a utility's system which

is likely to result in imminent significant disruption of service to customers

or is imminently likely to endanger life or property.
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ARTICLE II: TERM

(A) Subject to the provisions of this Article, Article XVII, and

Article XXIII, this Agreement shall become effective when executed by both the

parties hereto, and shall end on December 31, 2022.

(B) Time is of the essence in this Agreement, therefore:

(1) if Seller does not remit within thirty (30) days of

Pacific's request the amount deemed necessary by Pacific

to conduct a detailed interconnection study, or

(2) 1f Seller does not demonstrate, in Pacific's determina­

tion, that Seller has commenced a significant amount of

construction on the powerhouse and penstock by November l,

1986, or

3) 1f deliveries of Net Metered Output do not commence by

January 1, 1988, or

(4) if Seller does not present to Pacific all required govern­

mental authorizations and permits as further described in

Article XXIII no later than thirty (30) days prior to

initial deliveries, or

(5) if Commercial Operation, as described in Article I(A) is

not established by December 31, 1988,

this Agreement will terminate immediately without further

action by either party.

ARTICLE III: DELIVERY OF POWER

Commencing on January I, I988, and for the term of this Agreement,

Seller shall make available from the Facility a minimum of 2,200,000 kWh of

- ­
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Net Metered Output during each Contract Year, provided that such minimum for

the Contract Year 1988 shall be reduced pro rata to reflect the Commercial

Operation Date. Subject to Article XVI, Seller shall make available and

Pacific shall purchase all Net Metered Output from the Facility.

ARTICLE IV: PRICES

(A) The following prices are established for all deliveries of Net

Metered Output hereunder; provided, however, that nothing in this Article

shall be construed as affecting or limiting the Seller's obligation to make

deliveries in each Contract Year as established in Article III hereof.

(1) Nonfirm Energy Prices

For all Net Metered Output delivered prior to the later of

January 1, 1988, or the Commercial Operation Date, and for

all Net Metered Output delivered in excess of 8,500,000

kWh in any Contract Year, Pacific shall pay Seller

Pacific's then-effective price for nonfirm energy, as

approved by the Oregon Public Utility Commissioner.

(2) Firm Capacity Prices

Commencing upon the later of January 1, 1988, or the Com­

mercial Operation Date, and ending on December 31, 2022,

Pacific shall pay Seller $6.66 per month for each kW of

Demonstrated Capacity; provided, however, in any month

during which Seller's deliveries of Net Metered Output are

less than 70, 000 kh, Seller shall not receive payment for

Demonstrated Capacity.
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(3) Firm Energy Prices

Commencing upon the later of January 1, 1988, or the Com­

mercial Operation Date, and ending on December 31, 2022,

and except as provided in Subparagraph (1) of this para­

graph, Pacific shall pay Seller for each kWh of Net

Metered Output the energy prices for the Contract Years

set forth below:

Contract Year

1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
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Energy Price
Cents/kWh

5.92
6.00
6.08
6.17
6.27
6.36
6.47
6.58
6.70
6.82
6.95
7.10
7.24
7.40
7.57
7.74
7.93
8.13
8.34
8.56
8.80
9.05
9.32
9.60
9.90

10.22
10.55
10.91
11.28
11.68
12.11
12.56
13.03
13.54
14.09



(B) Seller expressly acknowledges that in the event that Seller is

unable to make deliveries of Net Metered Output as required by this Agreement

for any Contract Year, or for the entire term of this Agreement, without

limitation of any other damages or remedies, Pacific will be harmed to the

extent that Pacific incurs net costs to obtain replacement power for the Net

Metered Output promised hereunder but not delivered.

(C) Seller expressly acknowledges that the prices to be paid by

Pacific for Net Metered Output, pursuant to Paragraph (A) (2) and (3) above,

are at least in part levelized prices and, as such, represent overpayments by

Pacific for Net Metered Output in at least some of the Contract Years of this

Agreement. Seller further acknowledges that such levelized prices are offered

on the basis of Seller's commitment to deliver and Pacific's expectation to

receive an amount of Net Metered Output over the entire term of this Agree-

ment. Seller therefore agrees in the event it is unable to deliver such

amounts of Net Metered Output in such Contract Year(s) or over the entire term

of the Agreement, without limitation of any other damages or remedies, Pacific

will have been harmed to the extent of its overpayments to Seller.

ARTICLE V: PAYMENTS AND COMPUTATIONS

(A) On a monthly basis, Pacific shall provide Seller with computa­

tion of Net Metered Output and Demonstrated Capacity and shall concurrently

therewith make payments therefor in accordance with the terms and conditions

of Article IV, at the address specified in Article VI, below.

(B) Seller shall pay Pacific for Pacific's costs incurred under

this Agreement at the address specif1ed in Article VI, below, within thirty

(30) days of receipt of Pacific's written statement. Should Seller fail to
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pay in full statement(s) from Pacific within thirty (30) days, Pacific may

offset future payment(s) to Seller hereunder by such amount(s).

ARTICLE VI: NOTICES

All written notices under this Agreement shall be directed as fol­

lows, and shall be considered delivered when deposited in the U.S. Mail,

Norman E. Kamp
Lacomb Hydro Limited Partnership
P.O. Box 494310
Redding, CA 96049

return receipt requested:

To Seller:

To Pacific: Supervisor, Small Purchased Resources
Pacific Poer & Light Company
920 S.W. Sixth Avenue
Portland, OR 97204

The parties may change the persons to whom notices are addressed, or their

addresses, by providing notice thereof as specified in this Article.

ARTICLE VII: FACILITY DESIGN AND CONSTRUCTION

(A) Seller shall license, design, construct, install, own, operate,

and maintain the Facility. Seller shall provide Pacific with all electrical

specifications for the Facility, together with electrical data concerning the

Facility sufficient to allow Pacific to make stability and protection studies.

All electrical specifications and changes in electrical specifications, in­

cluding new or additional equipment, shall be subject to Pacific's review and

acceptance. Pacific's acceptance of Seller's specifications shall not be

construed as confirming nor endorsing the design, nor as a warranty of safety,

durability, or reliability of the Facility. Pacific shall not, by reason of
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any review, acceptance, or failure to review, be responsible for the Facility,

including but not limited to the strength, details of design, adequacy or

capacity thereof, nor shall Pacific's acceptance be deemed to be an endorse­

ment of the Facility.

(B) The design and construction of the Facility shall meet the

requirements of all applicable federal, state, and local laws. Prior to com­

mencement of generation, and upon completion of any major changes, the Facili­

ty shall be inspected and approved by appropriate state and local officials.

(C) At the request of Pacific, Seller shall provide Pacific, at

least thirty (30) days prior to initial deliveries, with a statement from a

licensed professional engineer acceptable to Pacific, certifying that the

Facility can reasonably be expected to generate capacity and energy in the

amounts set forth herein for the duration of this Agreement.

ARTICLE VIII: INTERCONNECTION

(A) Seller shall install all Seller's Interconnection Equipment.

Seller's Interconnection Equipment shall be of a size to accommodate the de­

livery of the Net Metered Output under this Agreement. Seller shall allow

Pacific to review the adequacy of all protective devices, and to establish

requirements for settings and periodic testing; provided, however, that nei­

ther such action nor inaction by Pacific shall be construed as warranting the

safety or adequacy of Seller's Interconnection Equipment. All such equipment

installed hereunder shall conform with the Required Equipment Standards estab­

lished in Schedule A, attached hereto. Seller shall reimburse Pacific for

Pacific's costs associated with initial testing and such periodic testing.
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(B) Connection of Seller's Interconnection Equipment to Pacific's

system shall be by or under the direction of Pacific.

(C) In the event that it is necessary for Pacific to install any

facilities and equipment on Pacific's system to accommodate Seller's deliver­

ies, or to reinforce Pacific's system for purposes of this Agreement, Seller

shall reimburse Pacific for all of Pacific's costs associated therewith, in

accordance with the rules for repayment established by the Public Utility

Commissioner of Oregon, and under the terms and conditions of Pacific's

interconnection agreement. Not less often than annually, Seller shall also

reimburse Pacific, pursuant to Article V(B) above, for all of Pacific's opera­

tion and maintenance costs resulting from Pacific's installation of facilities

and equipment under this Paragraph. Such reimbursement shall be paid at the

rate of eight percent (8Z) annually of the actual installed cost of such fa­

cilities and equipment.

(D) From time to time at the request of Seller, Pacific has provid­

ed and may provide in the future, suggestions regarding the Facility and the

general estimates of interconnection costs. These suggestions and estimates

are provided without any warranty by Pacific as to the accuracy of such in­

formation. In the event Pacific provides such interconnection facilities,

Seller shall pay all costs in connection therewith pursuant to the terms of a

separate agreement with Pacific, regardless of any prior estimate provided to

Seller. Seller's development of the Facility and any incurrence of costs

arising from such development shall not be made in reliance upon Pacific's

suggestions regarding the Facility or interconnection cost estimates. Without

limitation, Seller acknowledges that it is proceeding at its own risk 1f it

decides to proceed before detailed estimated costs of interconnection are
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provided, or if actual interconnection costs are greater than the estimated

costs.

ARTICLE IX: SYSTEM EMERGENCY

In the event of a System Emergency, Pacific may require Seller to

curtail its consumption of electricity purchased from Pacific in the same

manner and to the same degree as other customers within the same customer

class who do not own facilities for generating electricity.

ARTICLE X: OPERATION, PROTECTION, AND CONTROL

(A) Seller shall operate and maintain the Facility in a safe manner

and in accordance with the requirements of all applicable federal, state, and

local laws and the National Electric Safety Code currently in effect.

(B) Seller may operate the Facility in parallel with Pacific's

system, but subject at all times to any operating instructions that Pacific

may issue and to any and all other conditions established by Pacific in its

sole discretion.

(C) Seller shall operate the Facility in such a manner as not to

affect adversely Pacific's system and to be compatible with Pacific's system

voltage level, fluctuating voltage guidelines (Engineering Bulletin

No. 02.14), and voltage regulation at the Point of Delivery during all times

that Seller's Facility is connected and operating in parallel with Pacific's

system.

(D) Pacific may, upon one hundred eighty (180) days I notice to

Seller, change its nominal operating voltage level at the Point of Delivery,

- ll ­
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in which case Seller shall modify Seller's Interconnection Equipment as nec­

essary to accommodate the modified nominal operating voltage level.

(E) Seller shall remedy any demonstrated harmonic distortions on

Pacific's system attributable to the operation of the Facility which result in

objectionable service to Pacific's other customers. Should Seller's actions

to remedy such harmonic distortions be inadequate, Pacific may, without l1a­

bility, disconnect the Facility from Pacific's system. Pacific's obligation

to make payments to Seller for Net Metered Output that otherwise would have

been delivered during such period of disconnection shall be suspended.
r

(F) Seller agrees that in the event of and during a period of a
a

shortage of energy or capacity on Pacific's system as declared by Pacific in I

its sole discretion, Seller shall, at Pacific's request and within the limits

of reasonable safety requirements as determined by Seller, use its best ef­

forts to provide requested Net Metered Output, and shall, if necessary, delay

any Scheduled Maintenance Periods.

(G) Seller shall furnish and install on the Seller's side of the

Point of Delivery a disconnect switch, which shall be capable of disconnecting

the Facility from Pacific's system. Such disconnect switch shall be of the

visible-break type which can be secured by a padlock, to be provided by

Pacific, and shall be accessible to Pacific's personnel at all times. Pacific

shall have the right to disconnect the Facility from Pacific's system at the

disconnect switch when necessary to maintain safe electrical operating condi­

tions or if, in Pacific's sole judgment, the Facility at any time adversely

affects Pacific's operation of its electrical system, or if the quality of

Pacific's service to other customers. Pacific's obligation to pay Seller for

Net Metered Output that otherwise would have been delivered during any such

period of disconnection shall be suspended.
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ARTICLE XI: METERING

(A) Flows of electricity to Pacific shall be measured by meters to

be equipped with detents so that the record of those flows will not be affect­

ed by any flows to Seller. Flows to Seller shall be metered separately and

billed monthly in accordance with the terms of the service agreement, if any,

existing between the parties, and/or otherwise in accordance with tariffs

filed and approved by the Public Utility Commissioner of Oregon.

(B) Pacific shall procure, install, own, inspect, test, and main­

tain meters to record flows to Pacific, Such meters shall be located at a

mutually agreed upon designated location(s) and shall record and indicate the

integrated demand for each sixty- (60-) minute period, and shall also measure

kh. Pacific shall also procure, install, own, inspect, test, and maintain

meters for measurement of reactive volt-amperes. Pacific may also, in its

sole discretion, install additional metering devices, as necessary, at a loca­

tion agreed upon by both parties within Seller's Facility to enable Seller to

telemeter information and data. All costs relating to all metering devices

and any necessary telemetering equipment installed to accommodate Seller's

generation shall be borne by Seller.

(C) All meters and metering equipment shall be sealed by Pacific.

The seal shall be broken only upon occasions when the meters are to be in­

spected, tested, or adjusted, and representatives of both Pacific and Seller

shall be present upon such occasions. The metering equipment shall be

inspected and tested periodically by Pacific and at other reasonable times

upon request therefor by Seller. Any metering equipment found to be defective

or inaccurate by an error in registration of more than plus or minus two per­

cent (2Z), at light load or at heavy load, shall be repaired, readjusted, or
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replaced. If any of the inspections or tests provided for herein disclose an

error exceeding two percent (2Z), either fast or slow, proper correction,

based upon the inaccuracy found, shall be made of previous readings for the

period of three (3) months immediately preceding the removal of such meter

from service for test, or from the time the meter was in service since last

tested, but not exceeding three (3) months, in the amount the meter shall have

been shown to be in error by such test. Any correction in billing resulting

from a correction in the meter records shall be made in the next monthly bill

rendered, and such correction, when made, shall constitute full adjustment of

any claim between Seller and Pacific arising out of such inaccuracy of meter­

ing equipment.

ARTICLE XII: LIABILITY AND INSURANCE

(A) Seller agrees to protect, indemnify, and hold harmless Pacific,

its directors, officers, employees, agents, and representatives, against and

from any and all loss, claims, actions, or suits, including costs and attor­

neys' fees, both at trial and on appeal for or on account of injury, bodily or

otherwise, to, or death of, persons, or for damage to, or destruction of

property belonging to Pacific or others, resulting from, or arising out of, or

in any way connected with the facilities on Seller's side of the Point of

Delivery, or Seller's operation and/or maintenance, excepting only such injury

or harm as may be caused solely by the fault or negligence of Pacific, its

directors, officers, employees, agents, or representatives.

(B) Prior to connection of the Facility to Pacific's system, Seller

shall secure and continuously carry for the term hereof, in an insurance com­

pany or companies acceptable to Pacific, insurance policies for bodily injury



and property damage liability. Such insurance shall include: provisions or

endorsements naming Pacific, its directors, officers and employees as addi­

tional insureds; provisions that such insurance is primary insurance with

respect to the interest of Pacific, and that any insurance maintained by

Pacific is excess and not contributory insurance with the insurance required

hereunder; cross-liability or severability of insurance interest clause; and

provisions that such policies shall not be cancelled or their limits of lia­

bility reduced without thirty (30) days' prior written notice to Pacific.

Initial limits of liability for all requirements under this Paragraph (B)

shall be $1,000,000 single limit, which limits may be increased as necessary

by Pacific's giving Seller two years' notice. Such increase shall not exceed

fifteen percent (15%) per year.

(C) Prior to connection of the Facility to Pacific's system, Seller

shall obtain and continuously carry for the term hereof, insurance acceptable

to Pacific against property damage or destruction in an amount not less than

the cost of replacement of the Facility. Seller shall promptly notify Pacific

of any loss or damage to the Facility. Unless the parties agree otherwise,

Seller shall repair or replace the damaged or destroyed Facility. Except as

provided in Paragraph (A) of this Article XII, Seller shall waive its

insurers' rights of subrogation regarding Facility property losses.

(D) Seller shall provide Pacific with a copy of each insurance

policy required under this Article, certified as a true copy by an authorized

representative of the issuing insurance company or, at the discretion of

Pacific, in lieu thereof, a certificate satisfactory to Pacific certifying the

issuance of such insurance. Seller shall submit such documents at the address

listed in Article VI prior to connection of the Facility to Pacific's system

and at all other times such insurance policies are renewed or changed.
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ARTICLE XIII: LAND RIGHTS

Seller hereby grants to Pacific for the ten of this Agreement all

necessary rights of way and easements to install, operate, maintain, replace,

and remove Pacific's metering and other electrical or communications facili­

ties necessary or useful to this Agreement, including adequate and continuing

access rights on property of Seller. Seller agrees to execute such other

grants, deeds, or documents as Pacific may require to enable it to record such

rights of way and easements. If any part of Pacific's facilities is installed

on property owned by other than Seller, Seller shall, if Pacific is unable to

do so without cost to Pacific, procure from the owners thereof all necessary

permanent rights of way and easements for the construction, operation, mainte­

nance, and replacement of Pacific's facilities upon such property in a form

satisfactory to Pacific.

ARTICLE XIV: COMMUNICATIONS

Seller shall, at its expense, maintain telephone communication

facilities with Pacific's dispatcher.

ARTICLE XV: MAINTENANCE

(A) Seller may shut down the Facility for Scheduled Maintenance

Periods, expected to occur in August or September, not to exceed thirty (30)

days each Contract Year at such times as are approved in advance by Pacific.

Seller shall propose to Pacific, Scheduled Maintenance Periods by February l

of each Contract Year, but not later than six (6) months prior to beginning
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the proposed scheduled maintenance. Within sixty (60) days of Pacific's

receipt of such proposal, Pacific shall inform Seller of the acceptability or

unacceptability of the proposed periods.

(B) In the event the Facility must be shut down for unscheduled

maintenance, Seller shall notify Pacific's dispatcher (telephone number (5O3)

928-3311) immediately of the necessity of shutdown, the time when such shut­

down has occurred, or will occur, and the anticipated duration of such shut­

down. Seller shall take all reasonable measures and exercise its best efforts

to avoid unscheduled maintenance and to limit the duration of such shutdowns.

ARTICLE XVI: CONTINUITY OF DELIVERIES

Pacific may require Seller to curtail, interrupt, or reduce deliver-

1es of Net Metered Output, in order for Pacific to construct, install, main­

tain, repair, replace, remove, investigate, or inspect any of Pacific's equip­

ment or any part of its system reasonably related to the Facility, or if

Pacific determines that curtailment, interruption, or reduction is necessary

because of emergencies, operating conditions on its system, or as otherwise

required by prudent utility practices. In such circumstances, Pacific shall

not be obligated to accept deliveries of, or pay Seller for, Net Metered

Output that otherwise would have been delivered during such period of curtail­

ment, interruption, or reduction. Pacific shall use its best efforts to keep

all curtailments, interruptions, or reductions to a minimum.
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ARTICLE XVII: QUALIFYING FACILITY STATUS

Seller covenants that the Facility is and shall continue to be a

"qualifying facility, 11 as that term is used and defined 1n 18 CFR, Part 292

(1982), for the term of this Agreement. Pacific may, in its discretion,

require certification by the Federal Energy Regulatory Commission of qualify­

ing status under 18 CFR, 292.209(). In the event the Facility ceases to be a

qualifying facility, Pacific may, without waiving any right it may then have,

terminate this Agreement.

ARTICLE XVIII: FORCE MAJEURE

As used in this Agreement, "Force Majeure" means unforeseeable

causes beyond the reasonable control of and without the fault or negligence of

the party claiming Force Majeure, but specifically excludes nonavailability of

•streamflo to operate the Facility, except to the extent that such nonavail­

ability of streamflow is caused by major geologic changes in the Crabtree

Creek watershed, such as volcanic eruptions or earthquakes. If either party

is rendered wholly or partly unable to perform its obligations under this

Agreement because of Force Majeure, that party shall be excused from whatever

performance is affected by the Force Majeure to the extent so affected, pro­

vided that:

(A) the nonperforming party, within two weeks after the occurrence

of the Force Majeure, give the other party written notice describing the

particulars of the occurrence;

(B) the suspension of performance be of no greater scope and of no

longer duration than is required by the Force Majeure;
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(C) no obligation of either party which arose before the occurrence

causing the suspension of performance be excused as a result of the

occurrence, and

{D) the nonperforming party use its best efforts to remedy its

inability to perform.

ARTICLE XIX: LIABILITY; DEDICATION

Nothing in this Agreement shall be construed to create any duty to,

any standard of care with reference to, or any liability to any person not a

party to this Agreement. No undertaking by one party to the other under any

provision of this Agreement shall constitute the dedication of that party's

system or any portion thereof to the other party or to the public, nor affect

the status of Pacific as an independent public utility corporation, or Seller

as an independent individual or entity.

ARTICLE XX: SEVERAL OBLIGATIONS

Except where specifically stated in this Agreement to be otherwise,

the duties, obligations, and liabilities of the parties are intended to be

several and not joint or collective. Nothing contained in this Agreement

shall ever be construed to create an association, trust, partnership, or joint

venture, or to impose a trust or partnership duty, obligation, or liability on

or with regard to either party. Each party shall be individually and several­

ly liable for its own obligations under this Agreement.
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ARTICLE XXI: WAIVER

Any waiver at any time by either party of its rights with respect to

a default under this Agreement, or with respect to any other matters arising

in connection with this Agreement, shall not be deemed a waiver with respect

to any subsequent default or other matter.

ARTICLE XXII: CHOICE OF LAWS

This Agreement shall be construed and interpreted in accordance with

the laws of the State of Oregon, excluding any choice of law rules which may

direct the application of the laws of another jurisdiction.

ARTICLE XXIII: GOVERNMENTAL JURISDICTION AND AUTHORIZATION

(A) This Agreement is subject to the jurisdiction of those govern­

mental agencies having control over either party or this Agreement. This

Agreement shall not become valid until all required authorizations and permits

are first obtained and copies thereof are submitted to Pacific.

(B) This Agreement shall not become effective until the Public

Utility Commissioner of Oregon has reviewed all terms and provisions hereof

and has determined that the prices to be paid for Net Metered Output are in

accordance with the appropriate prices approved by such regulatory authority.

(C) Pacific may terminate this Agreement by providing Seller

written notice thereof in the event that Seller does not fulfill one of the

following two conditions by within thirty (30) days from the execution of the

Agreement: (1) Seller has demonstrated to Pacific that the electorate of the
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Lacomb Irrigation District has approved at a general or special election

Seller's proceeding with the construction of the Facility and Seller's enter­

ing into this Agreement, or (2) Seller has presented to Pacific an opinion of

counsel for the District from the law firm of Morley, Thomas, Kingsley and

Reuter, and for Seller from a law firm acceptable to Pacific stating, without

qualification, that this Agreement is binding and enforceable against the

District and Seller, respectively, in accordance with its terms and that the

District's obligations hereunder shall be binding on the District for the term

hereof notwithstanding the absence of voter approval of the District's enter­

ing into this Agreement.

ARTICLE XXIV: SUCCESSORS AND ASSIGNS

(A) This Agreement and all of the terms and provisions hereof shall

be binding upon and inure to the benefit of the respective successors and

assigns of the parties hereto. Excepting assignments by Pacific to Bonneville

Power Administration ("BPA"), no assignment hereof by either party hereto

shall become effective without the written consent of the other being first

obtained, and such consent shall not be unreasonably withheld. Nothing in

this Agreement shall be construed as limiting or restricting Pacific's right

to enter into arrangements with BPA whereby BPA acquires the output of the

Facility or Pacific takes a billing or energy credit therefrom.

ARTICLE XXV: MODIFICATION

No modification of this Agreement shall be effective unless it is in

writing and signed by both parties hereto.
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ARTICLE XXVI: INTEGRATION

This Agreement constitutes the full agreement of the parties, and

all prior agreements, including without limitation the agreement dated

October 28, 1982, and the agreement dated October 4, 1985, are hereby

superseded.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to

be executed in their respective names as of the date first above written.

LACOMB HYDRO LIMITED PARTNERSHIP

By_~ .//_/4_17't-__-c__'~~--_·--.-·, -...._J --
TKO Poer, General'Partner

PACIFIC POWER & LIGHT COMPANY

Resolution, dated

nt approved by Lacomb Irrigation District pursuant to

4---I19. The District hereby agrees that

its assignment of its interests in this Agreement shall not terminate or

relieve the District of its obligations to Pacific hereunder, and that Pacific

and Seller may make further modifications to this Agreement without consent of

the District, which modifications shall be binding upon the District.
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SCHEDULE A

REQUIRED EQUIPMENT STANDARDS

In order to protect the Facility, Seller's Interconnection Equip­

ment, and Pacific's system from property damage, to minimize the likelihood

of injury to operating personnel and third parties, and to allow Pacific to

provide service to its nongenerating customers in the event Seller's Facility

or Seller's Interconnection Equipment encounters operating difficulties,

Seller shall provide, install, and maintain the following equipment:

l. A lockable main disconnect switch which allows isolation of

Seller's generation from Pacific's system;

2. An automatic disconnecting device to be used in conjunction

with relaying devices;

3. An overcurrent device to be used in conjunction with the auto­

matic disconnecting device required under Paragraph 2;

4. Underfrequency and overfrequency relays to be used in conjunc­

tion with the automatic disconnecting device required under Paragraph 2;

5. A dedicated voltage transformation, with ground source as

required by Pacific, for Seller's generation and load; and

6. Undervoltage and overvoltage relays.

In the event that Seller's Facility incorporates a synchronous

generator, Seller shall furnish, install, and maintain equipment necessary to

establish and maintain synchronism automatically with Pacific's system.

Seller shall not employ anything other than three phase generators

without first obtaining express written permission from Pacific.

SCHEDULE A

95301.18a 6/23/86



RECEIVED
OCT l O 1986

LACOMB HYDRO PARTNERS _,/
WATER RESOURCES DEPT

Analysis of Revenues SALEM. ORECON
Lacomb Irrigation District

LID LID ')(. OF LIM PTRSHP
GROSS 0 & M DEBT GROSS GROSS PROFIT

YEAR REVENUE EXPENSE SERVICE PROFIT REVENUE CLOSS>
--·-·--- ---------- -------- ------·--- ---------- ---------- ----------...

1986 $0 $0 $0 $0 0: $0
1987 159, 10121 38,184 05, 800 7,955 5')(. ($92, 839)
1988 413,853 99,325 255,81210 20, 693 5: $38, 236
1989 418,653 100, 477 264,800 20, 933 5'' $32, 444I•

1990 423, 453 101,629 257,000 21,173 5')(. $43, 652
1991 428,853 102,925 259,21210 21,443 5% -$45, 286
1992 434,853 104, 365 260,00 21,743 51- $48, 546
1993 440,253 105, 661 250, 0@e 3121,818 7: 453, 775
1994 446,853 107,245 254,800 31,280 7'/. $53, 529
1995 453,453 108,829 242,800 31,742 7 470, 083
1996 460,653 110,557 255,800 32,246 7"/. $62, 051
1997 467,853 112,285 240, 800 32,750 7"/. t82, 019
1998 475,653 114,157 250,800 33, 296 7"/. $77,401
1999 484,653 116,317 257,800 33, 926_ 7-J. $76, 611_,
2000 493,053 118,333 211,800 49, 305 10"/. $113,615
2001 502,653 120,637 193, 800 50,265 10 $137,951.
2002 512,853 123, 085 25, 800 51,285 10:%% $312,683
2003 523, 053 125,533 25,800 52, 305 10"/. $319,415
2004 534,453 128,269 25, 80 53, 445 10')(. 4$326, 939
2005 546,453 131, 149 25,800 54,645 101- $334,859
2006 559,053 134,173 5, 800 55,905 10% $343,175
2007 572,253 137,341 25,8 68,670 1% $340, 44
2008 586,653 140,797 25,800 70,398 12% $349,658
2009 601,653 144,397 25,800 72,198 12'¼ $359,258
2010 617,853 148, 285 25,800 74,142 121- 4369, 626
2011 634,653 152, 317 5, 820 76,158 121- $380, 378
2012 652,653 156,637 25, 800 104,424 161- 4365, 792
2013 671,853 161,245 25, 800 107,496 161- $377,312
2014 691,653 165,997 25,800 110,664 161- $389,192
2015 713,253 171,181 25,800 114, 120 16% $402,152
2016 735,453 176,509 25,800 117,672 161- $415,472
2017 759,453 182,269 25, 800 121,512 161- $429,87
2018 785,253 188,461 25,800 125,640 16% $445,352
2019 812,253 194,941 25,800 129,960 161- $461,552
2020 840,453 201,709 25,800 134,472 161- $478,472
2021 871,053 209,053 25, 800 174,211 20: $41,39
2022 904,053 216,973 180,811 20% $506,270
2023 937,869 225,089 187,574 201- $525,207
2024 973,038 33, 529 194,608 : $544,901
225 1, 009, 613 242,307 01, 923 201- 4565, 3823
2026 1,047,651 251,436 03, 530 201- $586, 685
2027 1,087,211 260,931 217,442 20% $608,838
2028 1,128,354 270,805 225,671 201- $631,878
2029 1, 171, 142 281,074 234,228 20:% $655,839
2030 1,215,641 291,754 243,128 20% $680,759
2031 1,261, 921 302, 861 630,30 50 $328,099
2032 1, 310, 05 314,412 655,026 501- $340,613
2033 1,360,107 326,426 680,054 501- $353, 628
2034 1,412, 166 338, 92 706, 083 520% $367, 163
2035 1,466, 306 351,913 733,153 50%% $381,240
2036 1,522,612 365,427 761,306 50')(. $395,879

------------ ---------- ---------- ------------- ----------
$37,533,838 $9,008, 121 $4,177,200 $8, 370, 390 $15,978,126
------------ --------· =========== ====-====== ----------
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TEL.(5O3) 258-3194

PosT OFFICE box 98

RECEIVED
OCT 71986

WATER RESOURCES DEPT.
SALEM, OREGON

MORLEY, THOMAS, KINGSLEY g REUTER

Mr. Don Buell
Water Resources Department
3850 Portland Road, NE
Salem, OR 97310

Re: Lacomb Irrigation District
and TKO Power

Dear Mr. Buell:

As legal counsel for the District, it is my opinion that
the District has all legal rights and authority to enter into
the Hydroelectric Project Development Agreement dated June 19,
1986, and the Ground Lease Agreement dated August 19, 1986.

Very truly yours,

MORL-RcHOMAS, KINGSLEY & REUTER

%±sew
REK/mew

cc: Lacomb Irrigation District
cc: TKO Power
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BALL,JANIK & NOVACK
ATTORNEYS AT LAW

ONE MAIN PLACE
IOI S.W. MAIN STREET, SUITE 1100
PORTLAND, OREGON 97204-3274

TELEPHONE(5O3)228-2525
TELECOPY (SO3)295-1058

TELEX 9IO-380-5470

October 2, 1986

RECEIVED
0C7 1986

ATER RESOURCES DEIT
SALEM. OREGON

Mr. Don Buell
State of Oregon
Water Resources Department
3850 Portland Road N.E.
Salem, OR 97310

Re: Lacomb Hydroelectric Project

Dear Don:

As you are aware, we are legal counsel to TKO Power,
the developer of the Lacomb Hydroelectric project. We have
previously provided to you a copy of the Ground Lease Agreement
between the Lacomb Irrigation District and TKO Power (the
"Lease"). The purpose of this letter is to provide you with our
opinion as to why the relationship between TKO Power and Lacomb
Irrigation District qualifies as a "municipal" project under the
proposed Administrative Rules designated OAR 690-51-195(1). We
are not aware of any amendments which may have been made to the
draft Rules which, we understand, were passed by the Commission;
and, accordingly, this letter addresses the draft form of the
Rules.

1. OAR 690-51-195(1) (a) requires that the District receive
a minimum of 10 percent of the gross revenue generated by the
project. The Lease with the Lacomb Irrigation District (the
"District") provides for a staggered royalty, starting with
5 percent and increasing to 50 percent. The Administrative Rule
does not deal with the situation where there is a staggered
royalty payment. If you take the years from 1987-2030, when the
District receives a varying royalty increasing from 5 percent to
20 percent, the average annual royalty during that period of time
is 13.05 percent. That does not include the 50 percent royalty
which the District receives commencing with the year 2031. If
you averaged the royalty for all years, including the years after
2030, the average royalty would be well in excess of 13 percent.
For example, if you assume that the 50 percent royalty continued
for 50 years, which is not an unreasonable assumption given the
nature of these projects, then the District would receive an
average royalty over the life of the Lease of 33.8 percent. If



BALL, JANIK & NOVACK

Mr. Don Buell
State of Oregon
Water Resources Department
October 2, 1986
Page 2

you analyze the effective royalty in terms of a discounted
present value, the discounted present value for an average year
throughout the life of the Lease exceeds l0 percent.

2. OAR 690-51-195(1) (b) requires that the District retain
the proprietary interest in the project land. As you can see
from the Ground Lease, the District has not divested itself of
any ownership in the project land at all and, throughout the term
of the Lease, is simply leasing the project land to the
developer. Section 1.2 of the Lease provides that:

"Throughout the term of this Lease, the
property shall be owned by Lessor (the
District) and, the project, and all
improvements upon the property and all
related equipment and fixtures, shall be the
property of Lessee."

The effect of this provision is that the District retains
ownership of the ground throughout the term of the Lease and
that, at the end of the term of the Lease, the District has the
right to not only the land but the project itself. In the event
of a default of the Lease, then the District, pursuant to
Section 13.2.3, can terminate the Lease and retake possession of
the property and, in the same process, acquire ownership of the
project.

3. OAR 690-51-195(1) (c) requires that the District have
certain controls over the operation of the project. There are
several provisions in the Lease which allow the District to
compel the project developer to comply with all applicable
governmental rules and regulations. First, under Section 3.3.2,
the developer is required, during the course of construction, to
conform to all applicable governmental rules and regulations. In
the event the developer does not do so, the District can enforce
this legal obligation and require the developer to conform to all
applicable governmental rules and regulations. Second, during
the entirety of the term of the Lease, the developer is required
to comply with all applicable goverflmental regulations, pursuant
to Section 7 of the Lease. Again, if the developer does not
comply with the Commission's regulations or any regulations
referred to in subsection (1) (c) (B) or (C) of the regulations,
the District can enforce the developer's obligation to comply.
The Lease provides a very broad obligation on the part of the
developer to comply with each and every governmental regulation
and this may be enforced by the District. We believe this is



BALL, JANIK NOVACK

Mr. Don Buell
State of Oregon
Water Resources Department
October 2, 1986
Page 3

precisely the intent and the explicit requirement of the
above-quoted Administrative Rules. This is further emphasized by
Section 8.3.3 Of the Lease which requires that the developer will
make modifications to the hydroelectric project, even if they
reduce energy production, where those requirements are imposed by
any governmental jurisdiction.

We hope that the above opinion is responsive to your
questions. Please do not hesitate to call us if you would like
to discuss this matter.

Very truly yours,

tels.or.±±.,
Stephen T. Janik

STJ/lsy
20

cc: Mr. Norman E. Kamp
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378-U453

Septerber 12, 1986

Lcco·rb Irrigation Oi!;trict
4158 Lacombrive
Lel:>onon, O'"'- 97355

On Auruot I 5, 1986, 1 eter Resources staff visited the site of your proposed
hydroelP,ctrir. oroject uncer Application 60023 and founn construction to be tunder
way.

The \''atrr Policy ~evicw Doard approved your project on Nay e, 190 l, an, 1

returner! thp npplicetlon to the Girector for further procrodincis conGistent •·1ith thE'
order. At that ti!"'l:e, final plans and soeclficstionn w0re re-iue~ted before fl porrr-it
could l)e is..311ed. orts StD.350( I) states thot "no perMn, fir= or privot.e or
unicipel corporation shall construct sny dam, ctike or other hyorsulic ctroctur? or

~-,orko, the failure of \:1hich the I.' 0tcr l~e~ouroes Cornr-iission findo woulc' rf'sult in
c'r ''81JC to life or property, unless the Cor-•mission has rnacto on exaniinrJ.tion of the
r:itc Rnd nf the plana anrl sp.-•clfications anrl other foaturrs involver! in the
c-onstruction of such works, ond hos approved then- in writ.in<1.11 Thf> plons one!
:me>ci ficationo for the project v;er~ received in this office on /\uriust 27, 1986, end
are presently under review,

.">.!so of concern am the li;,droelectric Project Doveloprncmt Anrco,r,c-nti. hetwcen
thP district and r: :o Po.,.,er receivm1 in this office on /\uoust 20, 19m; nnd tht'!
nround Lease /\qeor:~ent bot\.ieen the se.Me partieo rocelvou on Sopterr,bor (1,
1926. We bave reviewed both agreeronts end ore unable to conclude that it is a
• :.unicical project and mcAts the standards of bem.•fit, cru'ltrol Rnd propriotnry
interest. Chanters 392 and 56l, Oregon Lav/s, 195, both reuire tho Corrission
to entahlish rules \lhfch shall include the arrount ot control 11ml intnPRt in o joint
!)l'0jnct .:is necessary for the project to be considered o r.unicipal nro}ocl; um➔er
pr:~s Chapter 537. The Cor"-T"ission cannot r.·ol.,e that det.erninotion until the rulco
are adopted. Those rules ill core beforc the Commission t its September 26
;";eetin0 and l""1ay or ,-ay not tie ~doptec.J ot thot timP..

Considering tht plans and specifications have not been approved and there is so:ne
tJm,.bt whether a perrit csn tie issur>rl under r-iRS Chapte>r 537, l otronc,Jy
rcco· '":"'encl that "'ll con~truction O'"l the project stop i7tnediotcly ond tt->at the
.....,Jstrict col"'"'p}y with all appropriate statutes.

Sincerely,

~ lLLIA' r 'I. yc_-:0t :c
• :irector

· 1 ·'V:·..-,rc
cc: T' "0 r'c,·•,r>r

Steotren T. Jani!:
icherd ..'ins!ey

'
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GROUND LEASE AGREEMENT

DATED: August _/2. 1986

BETWEEN: LACOMB IRRIGATION DISTRICT,
an Oregon municipal corporation
41358 Lacomb Drive
Lebanon, OR 97355

AND: TKO POWER I

a California general partnership
3300 Bechelli Lane, Suite A
Redding, CA 96002

("Lessor")

("Lessee")

Lessor owns certain real property (together with

easements and other rights appurtenant thereto) and irrigation

facilities which are located upon such property in Linn County,

Oregon. The real property and appurtenant easements and other

rights owned by Lessor are described in attached Exhibit A (the

"Real Property"). A portion of "the facilities are described in

attached Exhibit B (the "Irrigation Works"). The Real Property

and the Irrigation Works are collectively the "Property."

Lessee desires to lease the ·Property from Lessor and

Lessor is willing to lease the Property to Lessee, all on the

terms of this Ground Lease Agreement (the "Lease").

Lessee desires to lease the Property for purposes of

developing, constructing, owning, and operating on the Property

the hydroelectric project described in attached Exhibit C (the

"Project"). Lessor and Lessee have entered into the Hydroelectric

Project Development Agreement dated June 19, 1986 (he

"Development Agreement") pursuant to which Lessee has agreed to

build the Project.

-l­



NOW, THEREFORE, in consideration of the mutual promises

of the parties set forth in this Lease, Lessor and Lessee agree as

follows:

LEASE OF PROPERTY

Agreement to Lease

Lessor hereby leases the Property to Lessee for the

consideration and on the terms and conditions set forth in this

Lease, and Lessee hereby leases the Property from Lessor for the

consideration and on the terms and conditions set forth in this

Lease except there shall be no assignment of or interference with

the Lessee's water rights of 30 CSF or the basis irrigations

easements.

1.2 Relationshio of Parties

Throughout the term of this Lease, the relationship of

the parties shall only be that of landlord and tenant, and not one

of joint venture, partnership, association, corporation, or any

other entity. Throughout the term of this Lease the Property

shall be owned by Lessor and, the Project, all improvements upon

the Property and all related equipment and fixtures shall be the

property of Lessee. Any interpretation of this Lease or any

interpretation of the relationship of the parties, which is

contrary to that set forth above, shall be contrary to the intent

and agreement of the parties.

SECTION 2 TERM, EXTENSIONS

2.l Iniial Term

The initial term of this Lease shall commence on

September 1, 1986 and shall continue thereafter until August 32,

2086 (the "Term").

-2­

SECTION l

1.1



2.2 Extensions of Term

Lessee shall have the right to extend the Term of this

Lease in 10 year increments for a total maximum extension of SO

years. In the event Lessee desires to extend the Term of this

Lease, Lessee may do so by giving Lessor written notice of its

election to extend, which notice shall be given not less than 180

days prior to the then last day of the then Term of this Lease.

No further action shall be required to extend the Term of this

Lease. Except as otherwise expressly herein provided, all terms,

conditions, covenants, agreements and other provisions herein

contained shall remain in full force and effect during any and all

extended terms.

2.3 Termination

Until Lessee obtains bank financing for the Project and

grants a mortgage on its leasehold interest, Lessee shall have the

right, in the event (i) Lessee fails to complete the Project, to

commence generation of electricity from the Project, and otherwise

to place the Project in service (within the meaning of the

Internal Revenue Code of 1954, as amended, and the regulations

promulgated thereunder) before December 31, 1986 (subject to

Section l6.l4 hereof) or such extended date as Lessor may allow in

writing, or (ii) if Lessee notifies Lessor of Lessee's intention

o abandon the Project on or before December 31, 1986, to

terminate this Lease and Lessee shall thereupon be excused from

further performance of its obligations, and shall be relieved of

all liability for non-performance arising in any way uncler this

Lease but in either event, Lessee will have no claim against

Lessor for any sums expended or which it has obligated itself to

-3­
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pay or for which claims have been made, including those sums paid

by Lessee in accordance with Paragraph 5(2)(a) of the

Hydroelectric Project Development Agreement dated June l9, 1986.

SECTION 3 CONSTRUCTION OF THE PROJECT

3.1 Obligation to Construct

Lessee shall construct the Project on the Property,

pursuant to the terms of this Lease and those provisions of the

Development Agreement which pertain to the construction of the

Project. Lessee shall construct the Project at its own cost and

expense.

3.2 Commencement of Construction

Lessee will commence the construction of the Project,

not later than September l, 1986, subject to the provisions of

Section 16.14 of this Lease. Commencement of construction shall

consist of actual excavation, concrete forming, or the pouring of

concrete.

3.3 Performance of Construction

3.3.1 After the commencement of construction, Lessee

will diligently cause the Project to be constructed according to

the Agreement. Subject to Section 16.14 of this Lease, Lessee

will cause the Project to be substantially completed not later

than December 31, 1987, but such construction shall not interfere

with and shall safeguard the irrigaion system.

3. 3.2 During the course of cor,i-struction, Lessee will

conform to all valid governmental rules, regulations, and

requirements and act in accordance with all governmental permits

issued in connection with he Project. Lessee shall have the

right to contest a governmental rule, requirement or regulation,-­



so long as such contest does not delay the construction of the

Project or subject Lessor to any potential penalty or financial

liability to such governmental authority imposing the contested

regulation or requirement.

3.4 Quality of Construction

Lessee will complete all construction of the Project in

a sound and workmanlike manner. All such construction work shall

be completed free of liens for labor or materials. In the event

such a lien is filed affecting any property interest of Lessor,

Lessee shall, within 20 days after the lien is filed, cause this

lien to be removed by bonding over the lien, and thereafter Lessee

shall be free to contest the lien and the claim which gave rise to

the lien.

3.5 Completion, Production of Electricity

Lessee will substantially complete the Project and

commence the generation of electricity from the Project on or

before December 31, 1987, subject to the provisions of

Section 16.14 of this Lease.

3.6 No Liabilitv for Lessor

Lessor shall have no responsibility to perform, be

responsible for, incur any liability for, or incur any expense for

the design or construction of the Project. Lessee shall defend,

indemnify and hold Lessor harmless from any claim, loss, or

liability arising out of Lessee's construction and operation of

the Project, except for liabilities caused by Lessor's voluntary

or negligent acts and those specifically assumed or agreed to by

Lessee pursuant to this Lease.

-5­



3.7 Richt of Insoection

Lessor shall have the right, at all reasonable times

during construction and during the term of this Lease, to inspect

the Project, but Lessor will exercise these rights so as not to

interfere with Lessee's construction work and the operation of the

Project.

SECTION 4 RENT

4.1 Construction Period Rent

For the period of time from the commencement of the Term

until rent is first owed to Lessor pursuant to Section 4.2, Lessee

shall pay Lessor total rent of $100 which shall be paid in advance

on or before the first day of the Term.

4.2 Computation of Rent

4.2.1 Subject to the limitation in Section 4.4, Lessee

shall pay rent to Lessor based on the gross cash revenue paid to

Lessee by the public utility (or other entity) purchasing

electricity (energy and capacity) generated by the Project which

is the "total customer payment" (the "Gross Revenue"). Gross

Revenues shall not include reimbursements to Lessee for costs

expended or incurred for power transmission facilities,

substation, transformers, or similar equipment, regardless of

whether these payments are made by a purchasing utility or 0thers.

4.2.2 For purposes of this Section 4, an Operating Year

shall be the 365 day period commencing with the date after

January 1, 1987, when the Project first produces and delivers

electricity to a purchasing uiliy or other entity (the

"Commencement Dace"); and each 365 day period starting with an

anniversary of the Commencement Date. The Rent to be paid o

--6­



Lessor shall be equal to the following respective percentages, for

each Operating Year, multiplied by the Gross Revenue received by

Lessee for electricity (energy and capacity) sold during each such

Operating Year. The following sets forth the Lessor's rent

percentage for each Operating Year:

1987 through 1992
1993 through 1999
2000 through 2006
2007 through 2011
2012 through 2020
2021 through 2030
2031 and thereafter

4.3 Pavment of Rent

5%
7%

10%
l?O/
+to

16%
20%
50%

Lessee shall be obligated to pay Rent to Lessor within

10 days of the receipt of Gross Revenue by Lessee each time Lessee

receives a payment of Gross Revenue. Each such periodic payment

shall be equal to the amount of Gross Revenue received by Lessee,

which forms the basis for the Rent payment to Lessor, multiplied

by the applicable percentage set forth in Section 4.2.2. The

payment to Lessor shall be by means of a check drawn on Lessee's

account. Payment of rent in accordance herewith shall satisfy all

corresponding payment obligations of Lessee under Article IV,

Section 3 of the Development Agreement.

4.4 Subordination to Debt Service

4.4.l In the event that Lessee eneumbers the Project

with a Leasehold Mortgage as defined in Section ll, then the

following provisions shall apply. Payments of Rent owed to Lessor

shall be subordinated, on the terms of this Section 4.4, to

Lessee's obligation to make periodic payments of principal and

ineres required under the Leasehold Mortgage; however, the



Property and Lessor's interest in the Project including its basic

water rights of 30 CSF and the basic irrigation easements shall

not be subordinate to the Leasehold Mortgage. At the end of each

calendar month during the Term of this Lease, Rent shall be

calculated pursuant to Section 4.2. If for any calendar month

during an Operating Year the sum of the monthly principal and

interest payment due on the Leasehold Mortgage plus the Rent due

for that same calendar month exceeds the Gross Revenue for that

same calendar month, then the excess shall be the Deferred Rent.

4.4.2 For any calendar month for which there is

Deferred Rent, the actual rent payable for that month shall be the

Rent calculated in accordance with Section 4.2 minus the Deferred

Rent for that calendar month. All Deferred Rent shall bear

interest at the rate specified in Section 4.6 and all amounts of

Deferred Rent and interest, for calendar months within an

Operating Year, shall be due and payable at the end of that

Operating Year.

4.5 Reoorting, Audit

4.5.1 Each month Lessee shall provide Lessor with a

copy of the check ( toget..rier with a copy of the statement of power

purchased) from the public utility or other purchasing entity

establishing the amount of Gross Revenue for that month. Within

30 days of the end of each Operating Year, Lessee will provide

Lessor with a written statement accurately seting forth all Gross

Revenues received for such Operating Year and the total Rent paid

to Lessor for such Operating Year.

4.5.2 Lessor may a any time and upon advance written

notice given at least l0 days in advance, audit Lessee's books and--­



records with respect to Gross Revenue and the Rent. If the audit

reveals a variance of 3%, or less of the total Rent payments for

the period being audited, then Lessor shall pay the cost and

expense of the audit; and if the variance is greater, then Lessee

shall pay the cost of the audit. Any variance caused by an error

in the determination of the Gross Revenues by the utility (or

other purchasing entity) purchasing the electricity generated by

the Project shall be excluded for purposes of determining which

party pays the cost of the audit referred to in this

Section 4.5.2.

4.6 Late Charre

With respect to any Rent payment not made by Lessee in

the period referred to in Section 4.3 or any Deferred Rent, such

sums shall bear interest from the date such sum was payable to

Lessor until such sum is actually paid at the rate 2, over the

then most recent "Prime Lending Rate" or comparable rate (which

may not be the most favorable rate of interest then available)

published and charged by the United States National Bank of Oregon

on unsecured short-term loans to its most creditworthy commercial

customers.

4.7 Net Rent

The Rent to be received by Lessor pursuant to this

Section A is to be net rent; that is, except for the obligations

of the Lessor set forth in Section lO, Lessor shall not be

obligated or required to make any payments or incur any expenses

under the terms of this Lease.
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SECTION 5 PERMITTED USES

Throughout the Term of this Lease, Lessee shall use the

Property only for the purpose of developing, constructing,

operating and maintaining the Project and all other reasonably

necessary or reasonably related activities. Lessee shall not be

entitled to use the Property for any other use, activity or

purpose without the prior written consent of Lessor which may or

may not be given by Lessor in the exercise of its reasonable

judgment.

SECTION 6 TAXES, UTILITIES, LIENS

6.1 Taxes

6.1.l Lessor will use its best efforts to cause Linn

County to treat the Property as a separate tax lot and tax

account. In the event that Linn County has not done so by the

I

IIf permittedassessment levied upon the Property and the Project.

date that Lessee is first required to pay ad valorem real estate

taxes pursuant to this Section 6.1.l, then the parties shall

fairly and reasonably prorate any ad valorem taxes which are

levied against the Property and the additional property included ,

in such assessment, so that Lessee is only obligated to pay those,/

taxes allocable to the Property and Lessor shall pay ad valorem

taxes allocable to such other property taxed under the same

account(s) as the Property. Throughout the Term of this Lease,

Lessee shall pay when due all ad valorem real estate taxes, all

personal property taxes, and any comparable governmental charge or

by law, Lessee and Lessor may pay any such taxes, assessments or

levies under any available installment method and may apply for
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and obtain any tax relief, abatement, or reduction available under

law to Lessee or Lessor.

6.1.2 Lessee shall have the right to contest the

imposition of or the amount of any tax or governmental assessment

referred to in Section 6.l.l, so long as such contest does not

result in a foreclosure of the lien securing such taxes or

assessments. Lessor shall cooperate with Lessee in any such

contest and in that regard, shall execute any documents which are

necessary to initiate or pursue such contest under applicable

governmental regulations.

6.1.3 Upon Lessor's written request, made not more

frequently than once a calendar year, Lessee shall provide Lessor

with written evidence of the performance by Lessee of its

obligations under Section 6.1.1.

6.2 Utilities

essee shall pay when due all charges for sewer, water,

gas, electricity, trash removal or any other utility service

provided to the Project.

6.3 Liens

Lessee shall keep the Property and the Project free and

clear of any liens, encumbrance, or charge, except for currently

due governmental charges referred to in Section 6.1.l and the

matters referred to in atached Exhibit D, and except as provided

in Section 11. In the event any lien is imposed upon the Property

or the Project arising from Lessee's activities or conduct or

granted by Lessee, Lessee shall cause such lien to be removed,

bonded over, waived, settled or released prior to the initiation

of foreclosure of such lien by the lien holder.

-11-
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to the immediately preceding obligation, shall be free to contest,

adjudicate, or litigate such lien and the claim underlying such

lien. Prior to commencing any work on the Project which might

give rise to a lien, Lessee shall give Lessor advance written

notice of such work, at least 10 days in advance (except in the

case of an emergency when oral notice, given as soon as is

reasonably possible, shall be sufficient so that Lessor may post a

notice of nonresponsibility).

SECTION 7 GOVERNMENTAL REGULATIONS

Throughout the term of the Lease, Lessee will operate

the Project in conformance with all lawful requirements of all

local, state, and federal governmental authorities with

jurisdiction over the Project. However, Lessee shall have the

right to contest any such requirement so long as such contest does

not expose Lessor to any financial penalty or liability to any

such governmental authority, or risk the forfeiture or

cancellation of any of the Permits necessary for the operation of

the Project.

SECTION 8 OPERATIONS OF THE PROJECT, MAINTENANCE

8.l Operations of the Project

Lessee agrees to operate the Project in a first class

manner and to operate the Project as efficiently as is reasonably

possible so as to maximize the amount of electricity produced by

the Project. Lessee shall operate the Project at its own cost and

expense subject to Lessor Is obligations pursuant to Section lO.

Lessee shall continuously operate the Project throughout the Term

of this Lease, except for periods of ime when the Project must be

shut down for testing, repairs, maintenance, alterations,
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governmental requirements or when irrigation is required, or other

causes not within Lessee's control.

8.2 Maintenance Oblications

8.2.1 Throughout the Term of the Lease, Lessee shall be

responsible, at its own cost and expense (but subject to the

Lessor's obligations under Section 10), for maintaining the

Project in a first class operating condition. In the event of any

damage to the Project, Lessee shall, at its own cost and expense,

repair the damage as soon as is reasonably possible and restore

the damaged portions of the Project to a sound operating condition

as soon as is reasonably possible.

8.2.2 I£ Lessee fails to perform its obligations under

this Section 8.2, then Lessor may do so after written notice to

Lessee (given at least three days before the repair work is

commenced unless such repair work is required by an emergency in

which event no advance notice shall be required) and Lessor may

thereafter charge Lessee for the actual cost of such repair work,

plus interest thereon at the rate set forth in Section 4.6.

8.3 Alterations

Lessee shall be entitled, without Lessor's prior written

approval to:

8. 3.l Make alterations in or additions to the Project

which increase the amount of electricity produced from the

Project, so long as such alterations or additions do not involve

an expansion of the powerhouse or the construction of an

additional powerhouse or intake srucure or similar enlargement

of the present physical dimensions of he Project or

with irrigation rights or duies;
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8.3.2 Make alterations in or additions to the Project

which will not materially (with materially meaning a reduction of

5% or more) reduce the amount of electricity to be generated by

the Project; and

8.3.3 Make alterations in or additions to the Project

which will materially reduce the amount of electricity to be

produced by the Project, so long as such alterations or additions

are ordered by a governmental jurisdiction of competent authority

and Lessee has vigorously attempted to cause such governmental

jurisdiction to order additions or alterations which have the

least impact on the amount of electric power produced by the

Project. All other additions to or alterations in the Project

shall require the prior written approval of the Lessor which will

not be unreasonably withheld.

SECTION 9 INSURANCE, INDEMNITY

9.1 Reouired Insurance

Lessee shall, at its own cost and expense, provide and

keep in full force and effect throughout the Term the following

policies of insurance:

9.1.l A policy of property damage insurance, with an

extended coverage endorsement, in the amount of the replacement

cost of he Project. Such policy will provide that it will no~ be

canceled without at least 30 days advance written notice to the

Lessor. Lessor will be named as an additional insured on such

policy to the extent of its insurable interest; and

9.1.2 A policy of public liability insurance, insuring

Lessee and Lessor and the granees of those easements comprising

the Propery (but if and only to the extent such insurance is

-l£­
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required by the terms of such easements), with coverage in the

amount of $1,000,000. Such policy will provide that it will not

be cancelled without at least 30 days advance written notice to

Lessor. Lessee will promptly provide Lessor with a copy of all

policies referred to in this Section 9 and renewals of such

policies.

9.2 Indemnity

Lessee shall defend, indemnify, and hold the Lessor

harmless from any claim, loss or liability asserted by a party not

a party to this Lease and arising out of the development,

construction, or operation of the Project, and not due to Lessor's

conduct or omission.

SECTION 10 LESSOR'S OBLIGATION FOR CANAL REPAIRS

10.1 Reoair of Canal

Lessee agrees to periodically inspect, clean and when

necessary repair the supply canal described in attached Exhibit B

which is part of the Irrigation Works. Because such work will

benefit both Lessor and Lessee, Lessor agrees to reimburse Lessee

for a portion of the cost of performing the work referred to in

this Section 10.1.

10.2 Reimbursement

Whenever Lessee performs any of the work described in

Section 10.1, Lessee shall provide Lessor with all accounting of

the actual cost incurred by Lessee in performing such work (the

"Cost"). Lessor shall have the right to reasonably inspect

Lessee's records to verify the amount of the Cost, within lO days

after Lessor receives a statement of the Gast for Lessee. Lessor

shall reimburse Lessee for one-third of he Cost within 20 days of
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Lessee's statement of "the Cost. However, in no event shall Lessor

be obligated to pay more than $5,000 per Operating Year pursuant

to this Section 10.2.

10.3 Reserve Fund

In order to establish a reserve fund for the payment of

Lessor's obligations pursuant to Section l0.2, Lessor shall

establish a reserve fund at a Linn County bank acceptable to

Lessor and Lessee. Lessor will deposit $5,000 per year in this

account, with the deposit due on each anniversary of the

Commencement Date until the balance in this account is $15,000.

If the account balance is less than $15,000, Lessor will annually

deposit sufficient funds to restore the account balance to

$15,000. This account shall be owned by Lessor and all interest

earned on the account shall be the property of Lessor. Checks

drawn against this account shall require the signature of both

Lessor and Lessee.

SECTION 11 PROJECT FINANCING

11.1 Right To Encumber

Lessee shall have the right to encumber the Project and

its leasehold estate in the Property created by this Lease on the

terms and conditions set forth in this Section 11. Lessee may

encumber the Project and is leasehold estate with a mortgage,

deed of trust, or other security instrument; may encumber the

Project and its leasehold estate with more than one such security

instrument; and may encumber its leasehold estate with successive

security interests, but at no time shall the total principal

balance secured by his leasehold esate exceed $2,500,000. Any

and all such mortgages, deeds of rus, or other security
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instruments shall be a Leasehold Mortgage. Except to the extent

allowed in the Development Agreement, no irrigation rights or

easements are to be affected or encumbered.

11.2 Mortgagee's Protection

With respect to any Leasehold Mortgage (and as the

context requires any Leasehold Mortgagee), Lessor agrees as

follows:

11.2 .1 Lessor will not declare a default of this Lease

without first giving the Mortgagee a written notice of the claimed

default and allowing the Mortgagee 60 days to cure any such

claimed default, and Lessor will accept the Mortgagee's

performance as the performance of the Lessee of this Lease;

11.2.2 Lessor will not allow, unless required by law,

make, or suffer any modification of this Lease, unless the

Mortgagee has in writing given consent to such modification in

advance;

11.2.3 In the event the Mortgagee declares a default of

the Leasehold Mortgage and through a judicial foreclosure, private

sale, or deed in lieu of foreclosure, acquires ownership of the

Project and the leasehold estate in the Property, Lessor will

accept the Mortgagee as a substituted Lessee and this Lease shall

remain in full force and effect; the Mortgagee shall be subject to

all terms and conditions of this Lease, including the obligation

to pay rent, but the Mortgagee shall not be deemed to have assumed

the obligaions of the Lessee under this Lease unless the

Mortgagee shall have specifically assumed Lessee's obligations

under this Lease in writing; and
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11.2.4 Wih respect to any purchaser which has

purchased the Project and the leasehold estate at a judicial

foreclosure sale, at a private sale under a trust deed, or from

Mortgagee, Lessor shall allow such purchaser to be substituted for

Lessee and this Lease shall, after such purchase, remain in full

force and effect so long as such purchaser assumes the Lessee's

obligations under this Lease in writing, including the obligation

to pay rent.

SECTION 12 CONDEMNATION

In the event of a condemnation of the entire Project and

the Property, the parties agree that the total award shall be

allocated first to pay off any Leasehold Mortgage encumbering the

Project and the balance of the award shall be allocated between

Lessor and Lessee as determined by the judge in the condemnation

proceeding. In the event of a partial condemna.:ion, the award

shall be used first to restore the Project to a first class

working condition and the balance of the award shall be allocated

between the parties as provided above.

SECTION 13 DEFAULT, REMEDIES

l3.l Event of Default

An Event of Default shall exist upon a failure by Lessee

to perform an obligation owed under this Lease, written notice

from Lessor to Lessee setting forth the basis for the default with

reasonable particularity, and the failure by Lessee to cure the

default within 30 days of the effective date of this notice, or if

the default cannot by its nature be cured within 30 days, then the

failure by Lessee to commence to cure the default within the

period of time and to thereafter diligently effect the cure.
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13.2 Remedies

In the case of an uncured Event of Default, Lessor shall

have the following remedies, subject to the Lessor's obligations

to any Leasehold Mortgagee pursuant to Section 11, which remedies

shall be Lessor's exclusive remedies:

13.2.1 Sue to specifically enforce the terms of this

Lease;

13.2.2 Sue periodically to recover unpaid rent and not

terminate this Lease; or

13.2.3 Terminate this Lease and retake possession of

the Property and the Project, in which event Lessee shall owe no

further liability to Lessor but shall be responsible for any then

accrued liability to Lessor.

SECTION 14 ASSIGNMENT, SUBLEASE

l4.l Transfer to Affiliates

So long as Lessee is not then in default of this Lease,

Lessee shall have the right, without Lessor's prior consent, to

assign or sublease this Lease to any entity or person (transferee}

which meets the following requirements: the transferee owns at

least the majority of all of the issued and outstanding capital

stock of Lessee; a majority of the transferee Is issued and

outstanding capital stock (or in the case of a partnership,

capital interest) is owned by Lessee; a majority of the capital

stock (or in the case of a partnership, capital interest) of the

transferee is owned by an entity that owns a majority of the

capital stock of Lessee; or, the transferee is a limited

partnership of which Lessee, any ocher permited transferee under

his Section l4.l, or any combination thereof are the sole general



partners. In the case of such a transfer, Lessee shall give

Lessor written notice of the identity of the transferee and the

effective date of transfer reasonably promptly, and thereafter

lessee shall be released from liability under this Lease. In the

case of any such assignment or sublease, the transferee shall

specifically assume this Lease in writing.

l4.2 Transfers to Third Parties

Lessee may not assign or sublease this Lease without

Lessor's prior written consent, which will not be unreasonably

withheld and Lessor shall base its consent or lack thereof on the

creditworthiness of the transferee and the transferee's

demonstrated ability to manage and operate projects comparable to

the Project. Upon any assignment or sublease approved by Lessor,

Lessee shall be released from liability under this Lease, but the

assignee or sublessee shall specifically assume this Lease in

writing.

SECTION 15 OUIET ENJOYMENT

So long as Lessee performs all of its obligations under

this Lease, Lessee shall be entitled to the quiet, peaceful and

undisturbed exclusive possession of the Property. In connection

therewith, Lessor agrees to continue to be responsible for all

obligations under the mortgage on the Property described in

Exhibit A.

SECTION 16 GENERAL PROVISIONS

16.1 Notices

All notices required, permitted, or otherwise given

pursuant to this Lease shall be given by hand delivery, courier,

telecopy or by cerified mail, addressed to a pary at its address
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set forth above. A notice shall be effective, if given by hand

delivery, telecopy or courier upon delivery to a party's address

shown above. A notice shall be effective, if given by mail, on

the third day following the day when the notice, properly

addressed and postage prepaid as certified mail was deposited in

the U.S. mails.

16.2 Computation of Time

In computing any period of time under this Lease, the

day of the act or event from which the designated period of time

begins to run shall not be included. If the last day of a

designated period of time falls on a Saturday, Sunday, or legal

holiday, then the period shall run until the end of the next day

which is not a Saturday, Sunday or legal holiday.

16.3 Entire Aareement

This Lease contains the enire agreement among the

parties pertaining to the matters contained herein, and supersedes

and replaces all prior written and oral agreements between the

parties or their representatives.

16.4 Governina Law

This Lease shall be construed in accordance with, and

governed by, the laws of the State of Oregon.

16.5 Successor-s

Subject to Section l4, this Lease shall be binding upon

and shall inure to the benefit of the parties hereto and their

respective heirs, personal representatives, successors, and

assigns.
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16.6 Counteroarts

This Lease may be executed in any number of

counterparts, each of which shall be considered an original and

all of which taken together shall constitute a single instrument.

16.7 Gender

Whenever the context so indicates, the masculine gender

includes the feminine and/or the neuter and the singular includes

the plural.

16.8 Validity

In the event that any provision of this Lease is held to

be invalid, such event shall not affect in any respect whatsoever

the validity of the remainder of this Lease, and the remainder

shall be reasonably construed without the invalid provision so as

to carry out tile intent of the parties.

16.9 Caotions

All captions used are intended solely for convenience of

reference and shall in no way define, limit, extend or restrict

the rights and obligations of the parties or the terms of this

Lease.

16.10 Costs and Attorneys' Fees

In the event a party initiates litigation to enforce or

interpret any of the terms of this Lease, the prevailing pary

shall be entitled to recover from the other party its reasonable

attorney fees as determined by the judge(s) at trial or upon any

appeal, in addition to all oher damages or costs awarded.

16.21 Exhibits

All exhibits attached to this Lease anti referred to in

this Lease are incorporated in this Lease as if they were fully
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set forth in the text of this Lease.

16.12 Defined Terms

All words capitalized, which are not capitalized as the

first word of a sentence, are defined words with the meaning given

to them when they first appear with an initial capital letter and

shall have that defined meaning and no other meaning throughout

this Lease.

16.13 Waiver

In order for a claimed waiver of a term or provision of

this Lease to be an enforceable waiver, the waiver shall be in

writing and be signed by the party to be bound by the waiver. A

waiver for one event shall be a waiver for that event only and not

a general waiver of a term or provision of this Lease.

16.14 Force Majeure

In the event that a party's performance of an obligation

under this Lease, which obligation specifically references this

Section 16.14, is delayed by a cause not within such party's

control such as weather, acts of God, natural forces, rebellion,

labor strikes, material shortages, unforeseen and unanticipated

delays in obtaining all necessary licenses and permits, or

legislative changes or changes in rules or regulations causing

delays in obtaining all necessary licenses and permits, then the

period of time within which such performance is due under this

Lease shall be extended for the period of the cause of the delay.

l6.15 Memorandum of Lease

Promptly after the execution of this Lease, the parties

agree to execute and record a memorandum of this Lease.
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SECTION 17 WARRANTIES AND REPRESENTATIONS

Lessor hereby warrants, represents, covenants and agrees

as follows:

17.1 Lessor owns the Property free and clear of all liens,

covenants, conditions, encumbrances and restrictions (except the

encumbrance described in Exhibit D attached hereto); and those

easements comprising the Property included herein and intended

hereby for Lessee's use run with the land and are and shall remain

valid and binding covenants on the part of their respective

granters and are and shall be enforceable by Lessee in accordance

with their respective terms. Lessor shall not, unless required by

law, during the term of this Lease or the Development Agreement,

amend, modify, or otherwise in any way affect the terms of said

easements, nor shall it cause or do any act which may result in

the amendment, modification or affecting of said easements,

without the prior written consent of Lessee.

17.2 Lessor has all requisite right, power, and authority to

enter into this Lease, to perform and observe all obligations and

terms on its part to be performed and observed hereunder, and

neither this Lease nor Lessor's required performance hereunder

shall in any way violate Lessor's charter, bylaws, rules, or

regulations, or the laws, statutes, rules, regulations,

ordinances, orders, judgments or decrees of any local, state, or

federal government agency, court or authority. This Lease and

Lessor's required performance hereunder will not violate the terms

of any agreement, instrument, judgment, decree or order to which

Lessor is a party or may be bound. The individual(s) executing

this Lease on behalf of Lessor have full right, power and
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authority to do same, and to bind Lessor to the terms, conditions,

obligations, covenants, agreements and all other provisions herein

contained.

SECTION 18 ESTOPPEL CERTIFICATES

Within twenty (20) days after written request by the

other party, the party of whom the request was made shall execute

and deliver a certificate prepared by the requesting party stating

whether or not this Lease has been modified and is in full force

and effect and specifying any modification or alleged breaches by

the other party. The certificate shall also state any other

relevant information that the requesting party may reasonably

require. Failure-to deliver the certificate within the specified

time shall be conclusive upon the party of whom the certificate

was requested that the Lease is in the status specified in the

certificate and has not been modified except as may be represented

by the party requesting the certificate.

SECTION 19 EFFECT OF LEASE ON DEVELOPMENT AGREEMENT

The parties acknowledge that certain terms and

conditions herein contained are also covered by the Development

Agreement, which was entered into prior to the execution hereof.

The parties further acknowledge that certain terms and conditions

herein contained differ from and may be inconsistent with the

terms and conditions of the Development agreement, expressly

including, without limitation, the subordination of the rental

payments, the term of the Lease (or Development Agreement), and

provisions for extensions thereof. Accordingly, the parties agree

that, with respect to all such inconsistent and different terms
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and conditions, the terms and conditions of this Lease shall

govern and control, and the Development Agreement is hereby

amended accordingly.

IN WITNESS WHEREOF, the parties have executed this

Agreement to be effective on the date first set forth above.

LESSOR:

ATTEST:

LACOMB IRRIGATION DISTRICT,
an Oregon municipal
corporation

1

bl_Lyrt
LESSEE:

By:

TKO
g

By:

ER, a California
eral partnership

<



ROBERT S. BALL
STEPHEN T. JANIK
KENNETH M. NOVACK
JACK L. ORCHARO
JACOB TANZER
SUSAN M. QUICK
WILLIAM H. PERKINS
CHRISTOPHER W. ANGUS
BARBARA W. RADLER
MICHAEL C. WALCH
SARAH J. RYAN

DAVID A. URMAN
SUSAN NELSON HOWARD
BRENDA M. F"ITZG ERALO
LAURIE A. BENNETT

BALL,JANIK & NOVACK
ATTORNEYS AT LAW

ONE MAIN PLACE
101 S.W. MAIN STREET, SUITE 1100
PORTLAND, OREGON 97204-3274

TELEPHONE (5O3)228-2525
TECOPY (5O3)295-1058

TELEX 9IO-380-5470

October 2, 1986

RECEIVED
007 '1986

WATER RESOURCES DEFT
SALEM, OREGON

Mr. Don Buell
State of Oregon
Water Resources Department
3850 Portland Road N.E.
Salem, OR 97310

Re: Lacomb Hydroelectric Project

Dear Don:

As you are aware, we are legal counsel to TKO Power,
the developer of the Lacomb Hydroelectric project. We have
previously provided to you a copy of the Ground Lease Agreement
between the Lacomb Irrigation District and TKO Power (the
"Lease"). The purpose of this letter is to provide you with our
opinion as to why the relationship between TKO Power and Lacomb
Irrigation District qualifies as a "municipal" project under the
proposed Administrative Rules designated OAR 690-51-195(1). We
are not aware of any amendments which may have been made to the
draft Rules which, we understand, were passed by the Commission;
and, accordingly, this letter addresses the draft form of the
Rules.

1. OAR 690-51-195(1) (a) requires that the District receive
a minimum of 10 percent of the gross revenue generated by, the
project. The Lease with the Lacomb Irrigation District (the
"District") provides for a staggered royalty, starting with
5 percent and increasing to 50 percent. The Administrative Rule
does not deal with the situation where there is a staggered
royalty payment. If you take the years from 1987-2030, when the
District receives a varying royalty increasing from 5 percent to
20 percent, the average annual royalty during that period of time
is 13.05 percent. That does not include the 50 percent royalty
which the District receives commencing with the year 2031. If
you averaged the royalty for all years, including the years after
2030, the average royalty would be well in excess of 13 percent.
For example, if you assume that the 50 percent royalty continued
for 50 years, which is not an unreasonable assumption given the
nature of these projects, then the District would receive an
average royalty over the life of the Lease of 33.8 percent. If
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you analyze the effective royalty in terms of a discounted
present value, the discounted present value for an average year
throughout the life of the Lease exceeds 10 percent.

2. OAR 690-51-195(1) (b) requires that the District retain
the proprietary interest in the project land. As you can see
from the Ground Lease, the District has not divested itself of
any ownership in the project land at all and, throughout the term
of the Lease, is simply leasing the project land to the
developer. Section 1.2 of the Lease provides that:

"Throughout the term of this Lease, the
property shall be owned by Lessor (the
District) and, the project, and all
improvements upon the property and all
related equipment and fixtures, shall be the
property of Lessee."

The effect of this provision is that the District retains
ownership of the ground throughout the term of the Lease and
that, at the end of the term of the Lease, the District has the
right to not only the land but the project itself. In the event
of a default of the Lease, then the District, pursuant to
Section 13.2.3, can terminate the Lease and retake possession of
the property and, in the same process, acquire ownership of the
project.

3. OAR 690-51-195(1) (c) requires that the District have
certain controls over the operation of the project. There are
several provisions in the Lease which allow the District to
compel the project developer to comply with all applicable
governmental rules and regulations. First, under Section 3.3.2,
the developer is required, during the course of construction, to
conform to all applicable governmental rules and regulations. In
the event the developer does not do so, the District can enforce
this legal obligation and require the developer to conform to all
applicable governmental rules and regulations. Second, during
the entirety of the term of the Lease, the developer is required
to comply with all applicable governmental regulations, pursuant
to Section 7 of the Lease. Again, if the developer does not
comply with the Commission's regulations or any regulations
referred to in subsection (1) (c) (B) or (C) of the regulations,
the District can enforce the developer's obligation to comply.
The Lease provides a very broad obligation on the part of the
developer to comply with each and every governmental regulation
and this may be enforced by the District. We believe this is



BALL, JANIK & NOVAcK

Mr. Don Buell
State of Oregon
Water Resources Department
October 2, 1986
Page 3

precisely the intent and the explicit requirement of the
above-quoted Administrative Rules. This is further emphasized by
Section 8.3.3 0f the Lease which requires that the developer will
make modifications to the hydroelectric project, even if they
reduce energy production, where those requirements are imposed by
any governmental jurisdiction.

We hope that the above opinion is responsive to your
questions. Please do not hesitate to call us if you would like
to discuss this matter.

Very truly yours,

5sass. ;$.,
Stephen T. Janik

STJ/lsy
20

cc: Mr. Norman E. Kamp
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BayBank Boston
175 Federal Street
Boston, Mass 02110

Attn: Jake Fiechter

PRELIMINARY REPORT ONLY
No liablllty Is assumed hereunder unlll the
policy is Issued and the full policy premium
has been paid.

order No. l0625lb»
AMENDED

We are prepared lo Issue a !Ille Insurance policy In the lorm rcquesled, Insuring lhc lille to the land described herein.

See Exhibit "A" attached

Vestee: LACOMD IRRIGATION DJSfRJCT

D11led as ol ugust 4, 19 86 at 5:00 P.M.

Subject to the usual printed exceptions and stlpulallons, and the following: ·

I. Taxes, including current yeer, not assessed because of Exemption. If the exempt
status is terminated under the statute prior to the date on which the assessment
roll becomes the tax roll in the year in which soid taxes were assessed, an
additional tax may be levied.
Exemption Water Control District
Account No. 52544
Tax Lot No. ll-lE-21-3300

Page: 555
June 21, 1977
June22,l977 MFVol: 169
Donald R. Collins ond Gv,en Collins
Home Federal Savings and Loon Assoc in tion

Mortgage, including the terms and provisions thereof, with interest thereon ond
such future advances as may be provided therein, given to s.ecure the payment of
$31,500.00
Dated
Recorded
Mortgagor
Mortgagee

2.

200-S
Issuing Polieies of First American Title Insurance Gompany

J



Order No. 106951-L
August 12, 1986
Page 2

3. Proof that there are no parties in possession, or claiming- to be in possession,
other than above vestees.

4. Any stetutory liens for labor or material, including liens for contributions due to
the State of Oregon for unemployment compensation and for workmen's
compensation, which have now gained or hereafter may gain priority over the
lien of the insured mortgage, which liens do not now appear of record.

NOTE: We find the following appurtenant ca sements of record in favor of the
Lacomb Irrigation Districl:

Date Recorded

April 19, 1940
April 19, 1940
April 19, 1940
April 19, 1940
April 19, 1940
April 19, 1940
April 19, 1940
May 2, 1940
May 2, 1940
May 2, 1940
Mey 2, 1940
Mey 2, 1940
May 2, 1940
May 2, 1940
May 2, 1940
May 2, 1940
Mey 2, 1940
Mey 2, 1940
May 2, 1940
May 2, 1940
June 7, 1940
June 7, 1940
June 7, 1940
June 7, 1940
June 7, 1940
August 30, 1940
August 30, 1940
August 30, 1940
August 30, 1940
August 30, 1940
August 30, 1940
August 30, 1940
August 30, 1940
August 30, 1940

Reception No.

181G3
18164
l81G5
18166
18167
18168
18169
18378
18378
18378
18378
1837 8
18378
18378
18378
18378
)8378
18378
18379
18380
18962
18963
18964
18965
18966
20188
20189
20190
20190
20190
20190
20190
20190
20190

Grantor

i\lo ttie Williams
J. W. Cox
Roy Iiarden
L. N. Harrison
\'.'. JI. Scherer
L. A. Henson
Bertha eeks
R. W. Downing
Nettie Downing
Wayne E. Downing
Rachel Downing
A. A. Ayers
Geo. S. Childs
Flora Childs
Dorothy Halverson
J. C. Edwards
J. E. Johnson
Freda Johnson
Tennie Cooper
Gertrude McLeod
R. L. Patterson
Travelcrs Ins. Co.
Edvard Jungwirth
Gertrude Wirt
Federal Farm Mortgage Corp.
Ilenry • Eagle
E. C. Ayers
iilma Peoples
E. W. Bertruff
first National Bank
J. N. Sylvester
Oliver Powell
Jl. C. Pyle
Rebecca Pyle
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Order No. 106951-L
August 12, 1986
Page 3

Dale Recorded

August 30, 1940
August 30, 1940
August 30, 1940
September 13, 1940
September 13, 1940
October 25, 1982
October 25, 1982

Reception No.

20190
20190
20190
20388
20388
MF 302/211
MF 322/214

Cran tor

nuth Downing
M. • Sanders
J. W. Edwards
IT. C. Phipps
C. D. Spencer
Willn mette Industries
Champion International
Corporation

NOTE: We find no juclgmen ts or United States Internnl nevenue Liens against
Lacomb Irrigation District.

TKO Power
P.O. Box 494310
Redding, CA 96049
Attn: Norman E. Kamp

.Very truly yours,
WILLAMETTE VALLEY TITLE cto.

• I

-{ /auta>,·&td cf...,.' ~
/ ±4ks 1.ALLARD' Vje-President

'JLM/ccm/31
cc: 3)

I)



EXIDBIT "A"

PARCEL I:

All of the West 1/2 of the Northeast 1/4 of the Southeast 1/4 of Section 21, Township
l1 South, Range I Eest of the Willamette Meridian, lying South of the center of
Crabtree Creek and North of Snow Peak Logging Road as conveyed by deed recorded
May 12, 1939 in Book 149, Page 526, Deed records.

PARCEL II:

Beginning at a 34" pipe which is on the West line of the Northeast l/4 of the Southeast
1/4 of Section 21, Township 11 South, Range l East of the Willamette Meridian, Linn
County, Oregon and North 0° 46' East 849 feet from the Southwest corner of said
Northeast 1/4 of said Southeast 1/4 of said Section 2l; thence North 0° 46' East along
said West line 23.45 feet to the true point of beginning; thence North 9° 03' West
364.55 feet; thence Northeasterly 98 feet more or less to a point on the West line of
said Northeast l/4of said Southeast 1/4 of said Section 21 which is 21 feet South of
the North line of said Southeast 1/4 of said Section 21; thence South0° 46' West along
the West line of said Northeast 1/4 of said Southeast 1/4 of said Southeast 1/4 of said
Section 21, 449 feet more or less to the true point of beginning.
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EXHIBIT C

LACOMB HYDRO PROJECT

PROJECT DESCRIPTION

The Lacomb Irrigation District <LID> owns and operates the

Lacomb Irrigation Ditch on Crabtree Creek. LID diverts water

from Crabtree Creek and transports the water to the small commu­

nity of Lacomb, Oregon, located approximately 15 miles east of

Albany and 60 miles south of Salem.

The area has a mean temperature of 55 to 60 degrees Faren-

heit, and an average annual rainfall of eighty inches. Seasonal

flows range from a low average in excess of 250 cfs in the months

of November through May with a high of nearly 400 cfs in Decem­

ber, January and February.

This proect will capture only a smell portion of the stream

flows during the high flow season which as shown on the hydro­

graph attached is a minor portion of the available water in

Crabtree Creek. During the irrigation season, the pro7ect will

Hydrology foroperate with available water not utilized by LID.

the basin as developed by Ott Water Engineers using USGS stream

gages in the vicinity of the proJect.

The Federal Energy Regulatory Commission issued en exemption

from licensing on October 18,

in good standing ith FERC.

agencies have been acquired,

1982. That exemption is currently

All the permits from governmental

and ere in geed standing, including

a county use permit for the construction end operation of the

powerplant facility.



The ennual production is projected to be 6,000,000 kilowatt­

hours.

Light

The power produced will be sold to Pacific Power and

PPL) as per the enclosed Power Purchase Agreement doted

October 4, 1985. The on-line dete in this agreement hes been

extended by PPL until January 1988. The guaranteed energy rates

heve been moved from the 1986 schedule to the 1988 schedule

causing a reduction of less than 5 in rates previously proposed

in the contract.

The proJect consists of constructing a diversion structure

with fish screens, refurbishing an existing canal, installing the

penstock, and constructing a forebay, and the powerhouse.

The existing canal is approximately 3.8 miles long from the

proposed diversion site to the proposed forebay area. The ditch

will require some cleaning and reshaping end in areas flumes will

be replaced with pipes or other conveyances necessary to trans­

port the canal wet.er.

The forebay ill be constructed approximately 3.8 miles

downstream from the diversion end approximately 1100 feet above

the powerhouse. The forebey ill consist of an overflow with a

bypass ier to meet LID's downstream water needs along with an

entrance structure for the penstock.

The penstock ill travel 1100 feet to the powerhouse located

et Snopeak Rosd end Crabtree Creek. Thee powerhouse ill house a

92 kw generator and e Frencis turbine along with the appropriate

switch gear and systems typical to the Scotts Flat facility.



with

The contractor for the project is Ray Toney and Associates

a proposed turn-key contract with a fixed price of

s1,950,000. The proJect consulting engineer is Ott Woter Engi-

manufacturer is Gilkes of Kendell, England.

The proposed turbine

The generator will

neers with a proposed contrect o£ s50,000.

be manufactured by KATO of Mankato, Minnesota. All electrical

switch gear and control systems will be supplied by Ray Toney and

Associates, similar to that £ound in the Beer Creek facility.

The facility will be operated by a full time plant manager

employed by TKO Power.

ditch and the powerhouse.

a day 365 days a year.

He will maintain the inlet structure

This operator will be on call 24 hours

In summary, it is TKO's opinion that the Lacomb proJect is

the best overall proJect to date that we have had the opportunity

to develop,

availability.

primarily because of the uniqueness of the water

The district has been very cooperative in provi­

ding us with the revenue £ram the proect in the early years.

This is a 99 year contract ith the district.



LACOMB HYDROELECTRIC PROJECT
DESCRI PT I ON

DI VERSION

A Crabtree Creek at the diversion is approximately 175 feet wide,

gravel bottom with no apparent parent foundation material. The existing

irrigation diversion is a head gate with a gravel diversion dam that is

rep 1 aced each spring.

B. The preliminary idea of constructing a gravel dam similar to the

operation of the irrigation district is less reliable than we previously

thought. The dam would most likely wash out with the first high water

and not be replaceable until the water recedes in the spring.

C. The other option, we believe, is to build a gravity structure and

float it on the gravel stream bed. The structure would be approximately

5 feet above the stream bed and 250 feet in length. The preliminary

screen design is based on a self cleaning type similar to Bear Creek. A

large bypass to sluice gravel and a fish ladder is required.

Oregon Department of Fish & Wildlife may not approve the self

cleaning screen, which would require three miles of powerline to provide

power to the screen sweeper.



I LACOY1 IRRIGATION DISTRICT CANAL

A The existing canal is approximately 3.8 miles long from the

proposed diversion site to the proposed forebay area. The canal is

currently large enough to pass approximately 30 cfs, although, there are

some areas where the canal transforms into underground pipe, which

will not pass 30 cfs. To make the canal of a sufficient quality which

will be long lasting and have a passable flow of 65cfs the following

alterations are necessary:

1. Cleaning and Reshaping for 65 cfs:

a. The canal will require hand crews to brush and clear the

sides of the canal banks where flow may be restricted.

b. The canal will need to be dug out with an approximate

cross section of a 6 feet wide bottom and a 2: 1 side slope

ratio, approximatley 3 feet high.

2. Flume Ammendment:

a. The flume is neither large enough to pass 65 cfs, nor

structurally sound in terms of the existing foundation.

The foundation is weak and is subject to sliding off the

benched-in hillside.

b. There are three options for altering these problems:

1) Upgrading and increasing the volume of the flume. This

would require placing more lumber on the flume

sidewalls, increasing the number of timber supports

and driving some type of piling to strengthen a number

of the existing supports. This option will solve the

capacity problem, but does not ensure the stability

problem, nor flume deterioration.

Estimated Cost $127,000



2) Replace the flume with 1000 feet of 48 inch pipe. The

existing flume will be burned and the pipe (spiral rib,

asphalt dipped and wrapped) will utilize the same route

as the flume. The pipe will be partially buried and

tucked against the hillside. Headworkswill need to be

constructed at both the entrance and the exit ends of

the pipe. This option solves the capacity problem and

partially solves the stability problem. As the pipe will

not be resting on the outer edge of the benched-in

hillside, it will not be as susceptible to slides that

may occur below it. However, sliding that may occur

above the pipe might affect it.

Estimated Cost $160,000

3) Replace the flume with 1500 feet of 48 inch pipe.

The existing flume would abandoned. The pipe would go

down on the floor below the hillside, then come back up

to meet the canal creating a siphon effect. The pipe

(spiral rib, asphalt dipped and wrapped) will require

headworks at both the entrance and exit ends, a trash

rack and an 18 inch drain valve at the lowest elevation.

The option solves both the capacity problem and the

stability problem.

Estimated Cost $192,000



3. Silt Collect ion and Ejection Basins
a. The canal will require two such structures to help prevent

future capacity 1 osses.
b The structures will be made of concrete and will be at lower

levels than the canal invert, with ejection drains to aide in

sluicing the silt.

4. Slide Siphon
a. Approximately 1200 feet of 48 lined and coated steel pipe is

required to bypass an existing slide area.
b. The pipe will be buried with the exception of the draw that it

crosses, at that point the pipe will be placed on concrete

saddles.
c. The pipe also requires headworks at both the entrance and exit

ends, a trash rack and a 24 inch drain valve for flushing.

111 PENSTOCK FOREBAY

A A forebay will need to be constructed approximately 3.8 miles
downstream from the diversion and approximately 1100 feet above

the powerhouse. The forebay will consist of the following

components:

1. Settling Pond
A settling pond and forebay are required to ilt and

regulate flow to the penstock and irrigation ditch.



2. Lacomb Irrigation District Stoplog Outlet

The outlet will be constructed of a concrete wall with

removable stop logs that will enable the Lacomb Irrigation

District to increase or decrease flow to their irrigation canal.

3. Overflow and Bypass Weir
The weir will also incorporate a drain to flush silt.

4. 250' 0f 30 Galvanized Corrugated Pipe
The pipe will provide an outlet for water flowing past the

overflow weir to natural drainage.

5. Penstock Entrance Structure
The structure will consist of a concrete intake, a Criter

trash rack with motorized cleaner and electrical service
provisions for the cleaner.

IV PENSTOCK

A The penstock will be buried for the full length between the forebay
and the powerhouse. The penstock will have a total head of

approximately 235 feet and will consist of the following:

1. Approximately 1100 feet of 39 inch steel pipe, lined and coated

is required.

2. The penstock will make two road crossings.

3. The penstock will include conduit and signal cable from the

powerhouse to the forebay.



V POWERHOUSE

A The proposed powerhouse site is between Snow Peak Road and

Crabtree Creek.

B. The powerhouse will be constructed similar to Scotts Flat

Powerhouse.

VI PIONEERING AND CLEARING

A The pioneering and clearing process will encompass the areas of

access roads, penstock, siphon, and the Lacomb Irrigation District canal,

before the beginning of construction. Any timber that needs to be moved

w i 11 be purchased from Will amette Industries.

V 11 ACCESS ROADS

A There is approximately 2.5 miles of access road to the diversion

and 1100 feet to the powerhouse. The roads will be graded and surfaced

with gravel. The roads will be approximately 12 feet wide, with the

gravel layer 4 inches thick.



VI 5wICHYARD AND BOWEBLINE

A The closest three phase powerline is on Shingle Mill Drive near the

forebay. The powerline will run along the penstock access and tie into

the existing three phase powerline at the forebay area. The powerline
will be approximately 1100 feet long with air switches at both ends.

B. The switchyard will be complete with an air switch, station

transformer and power transformer.

IX EQUIP1ENI

A The turbine will be either a Turgo Impulse or a Francis type.

B. The generator will be either synchronous or induction type, capable
of producing one megawatt of power.

C. Switchgear will be complete to meet all utility requirements
including a main breaker and protective relays.

D. Controls and monitoring will be completely engineered and installed
so that the powerplant may run as efficiently as possible.

X EQUIPMENT INSTALLATION

A Includes installing all powerhouse equipment, start-up, normal RTA

testing, commissioning, Operation and Maintenance Manuals and operator

training.



LACOMB HYDROELECTRIC PROJECT

COST ESTIMATE SUTARY

Mobilization
Engineering
Diversion and Intake
Flume (Alternate B)
Two Silt Collection Structures
Slide Siphon
Clean & Reshape Ditch
Forebay
Penstock
Powerhouse
Pioneering & Clearing
Access Roads
Switchyard & Powerline
Penstock Transition & Valves
Equipment (Turgo) (Francis $615,000)
Equipment Installation
Bonds, Builders All-Risk Ins. and Building Permits

Total

$34,000
100,000
205,000
160,000
30,000

196,000
216,000
92,000

135,000
115,000
35,000
42,000
48,000
12,000

- 585,000
55,000
38,000

$2,098,000



EXHIBIT D

The Property as defined in the Ground Lease is subject

to the following encumbrance:

A mortgage in the amount of $31,500 held by Home

Federal Savings and Loan Association recorded on June 22,

1977 MF Vol: 169, Page: 555.
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a RAYTONEYANDASSOCIATES
PROFESSIONALENGINEERS/CONSTRUCTORS CA. LIC. 391436

RECE!VEl\l
11321986

ATER RESOURCES DEP?
sA. 0ECON" ,
ha} llvere" 'f
1J -r • 50 f'M
S.~-eve Ne..lso'-1 - -->• O,IU:,

August 26, 1986

Mr. Don Buel
Oregon Water Resources Dept.
Mill Creek Office Park
555 13th Street, N.E.
Salem.OR 97310

Subject: Lacomb Hydroelectric Project

Gentlemen:

Enclosed are the final plans and specifications you
requested for the project. We have made the modifications
on the plans you requested.

If you need any further information. or have any
questions. please contact me.

RT :cw
enclosure
cc: TKO Power

P.0. Box 1342 / Redding, Ca'lifomia 96099 / (916) 241-6691



RECEIVED
JG?1986

WATER RESOURCES DEPT
SALEM. OREGON

THIS AGREEMENT made and entered into as of the \d day of

1986, beteen LACOMB IRRIGATION DISTRICT, a munl­

HYDROELECTRIC PROJECT DEVELOPMENT AGREEMENT

cipal irrigation district "District') and TKO POWER,

nia General Partnership "TKO").

WITNESS ETH:

a Califor­

District owns certain irrigation facilities consisting, in

part, of a diversion structure on Crabtree Creek, Linn County,

Oregon, gate, irrigation ditch and flume, all located on real

property over which the District has either easements or owner­

ship, including land upon which a penstock can be built and

property upon which a proposed structure to house a turbine and

generator, and associated facilities, can be located; all as

described in Exhibit A, attached hereto and incorporated herein

by reference. <Such facilities, property and easements thereon

collectively hereinafter referred to as the "irrigation system".

District desires that a hydroelectric power proJect be built

in connection with its irrigation system. The District currently

holds certain governmental permits and approvals necessary for

such hydroelectric project.

TKO desires to construct, own, maintain and operate a hydro­

electric proJect on real property owned by District or over which

District has easements "Project'), TKO intends to utilize exis­

ting irrigation canals, diversion and easements for both irriga­

tion and hydroelectric purposes as a part of ProJect.

1
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will provide TKO with such easements and canals and diversion as

is necessary for TKO to develop ProJect.

District believes that the necessary water rights and hydro­

electric permits, or exemptions, for the proJect have been or can

be obtained. In this connection the District has obtained water

flow to 65 CFS <exclusive of 30 CFS for irrigation) through the

Oregon Water Resources Department.

TKO has made a proposal to the District under which TKO will

construct and own the hydroelectric facility associated with the

proJect and necessary property rights, and will have the use of

power water rights for operation of the hydroelectric power

generating facility. There shall be no assignment of or inter-

ference with the water rights (30 CFS) or the basic

easements.

v
irrigation

District has an agreement with Pacific Poer and Light

Company <"Pacific") to purchase the power to be generated by the

hydroelectric proect, a copy of which agreement, marked Exhibit

Bis attached hereto and incorporated herein by reference.

TKO desires to acquire property rights in the proJect and

the existing waterflo, to acquire or obtain an interest in the

permits obtained by the District in preparation for construction

and operation of the proect and to develop, construct, own and

operate the project, all according to the terms of this Agree-

ment, and District is willing to convey to TKO the necessary

rights, including property rights and permits,

2
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develop and construct the ProJect, all in accordance with the

terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the mutual promises

contained herein and as set forth in this Agreement, District and

TKO agree as follows.

I. PROJECT DEVELOPMENT

1. District shall transfer to TKO such rights with respect

to the Lacomb site (including. without limitation, fee interests,

leaseholds, easements, but excluding the basic irrigation rights

and water rights) as it has which ere, in the determination of

TKO, helpful for the development of such site into a power faci­

lity. TKO shall take steps to acquire such further rights as may

be necessary for the Project. It is understood, however, that no

commercial commitment for construction of the ProJect shall be

commenced without TKO or the District first securing the neces­

sary water rights, all other necessary state, federal and county

permits, licenses, entitlements and approvals, and en acceptable

power sales contract.

to obtain all such items.

The District shall support TKO's efforts

In the event such support would cause

the District any additional charge,

charges should be submitted to TKO.

such proposed additional

Upon TKO's prior written

approval, which shall not be unreasonably withheld, District may

incur such additional charges, and TKO will reimburse District

from construction funding.

2. District ill assign to TKO the Pacific Contract Exhi­

bit B including ail revenues to be derived therefrom,

3
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other contracts, licenses, permits. water rights and other rights

necessary to allow TKO to construct and operate a facility under

applicable federal, state and local laws, ordinances and admini­

etrative requirements.

3. District will assign all studies, reports and other

materials and date necessary or helpful to enable TKO to conduct

and complete construction of the proyect;

will provide its own engineering services,

tions.

save and except TKO

plans and speci£ica-

4. TKO, at its sole cost and expense, shall have responsi­

bility for the orderly development of the site into a power

facility, including, but not limited to, determination of (a) the

prices to be paid, b) the engineers to prepare the construction

documents and supervise construction on any development site, and

(c) the contractors or subcontractors to be used to perform any

construction, installation or other services required to develop

the site into a power facility. TKO shall submit preliminary and

final designs for the project to the District for review and

consultation. Such designs shall be adequate to provide for the

proJection of power throughout the term of the Agreement and

shall safeguard the irrigation system.

5. TKO shall engage Ott Water Engineers as consultants to

review all plans and specifications.

6. when conditions to the parties' obligations have been

met or waived, TKO shall be obligated to proceed promptly to

4



develop and construct the hydro proJect. Such construction shall

commence not later then July 1, 1986, and be completed not later

than October 15, 1987.

II. CONSTRUCTION MANAGEMENT

TKO, at its sole cost and expense, will be responsible for

the performance of ell work as TKO may deem appropriate for the

completion of the power project in accordance with the construc­

tion documents, including the securing of bids or quotations for

materials, prices and subcontracts for the project work, estab­

lishing a work proJect schedule on which the power facility will

be expedited consistent with reasonable cost, good workmanship

and safety; arranging for an ehgineer or engineers to provide the

necessary inspections as required including the checking and

approval of shop drawings, samples, schedules and other submit-

tels for compliance with the design concept of the construction

documents; reviewing all laboratory tests and preparing change

orders and issuing certificates of substantial compliance. The

District shall have the right to review and inspect the facility

construction to assure that the designs are compatible with the

District's Irrigation System and operations.

III. OPERATION AND MAINTENANCE

TKO shall operate and maintain the power facility developed

under this Agreement in accordance with such practices and meth­

ods as are commonly used in the hydroelectric generating inclus-

try, and shall operate and maintain electrical equipment and

other project works with safety,

5
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economy in accordance with all applicable laws and regulations.

All property shall be under TKO's control; all operations, main-

tenance, repairs and improvements related to the project shall be

under TKO's control, including repairs and capital improvements

which are to be made to the District's Irrigation System as a

part of the construction access roads, wires and related facili­

ties that make up the project to be maintained in a good and

workmanlike manner for the term of the Agreement. TKO shall

maintain the power facility and that portion of the canal up to

the diversion structure at no cost to the District,

specified in Article VI.

IV. FINANCING

except as

TKO shall negotiate and obtain all funds necessary to deve­

lop the site into a power facility. TKO shall have the right to

transfer any portion or portions of the gross revenues from the

Power Purchase Agreement (save and except the portions sold

and/or assigned to District pursuant to the terms 0£ this Agree-

ment) to financing sources, lenders, investors and others. TKO

and/or its investors and financing sources shall be entitled to

all tax benefits that may be derived hereunder.

V. SALE OF ELECTRICAL POWER

It shall be a condition of this Agreement that the power

purchase contract between the District and Pacific dated October

4, 1985, shall be assigned to TKO.

shall be in good standing.

This Power Purchase Agreement



VI. POWER PRODUCTION AND GROSS REVENUE

1. TKO shall cause power production and gross revenue

statements, in a form satisfactory to the District, for the power

facilities, to be prepared at least quarterly, copies of which

shall be provided to the District within 30 working days follow­

ing the end of the quarter. The District reserves, et its

expense, the right to review or audit all statements and accounts

relating to the power facility.

2. TKO will make the following payments upon execution of

this agreement:

a. A payment o£ s72,500 to Slotta Engineering Associates,

Inc. SEA) with the following conditions:

Of the s72,5OO, the District agrees to repay TKO

s15,OOO. This shall be in the form of an unsecured

note, bearing interest et nine percent 9) a.p.r. The

note shall be paid quarterly, with payments coming from

the District's share of the revenues according to

Section 3 of Article VI. Such payment shall be

subordinated to the District's reimbursement of ditch

maintenance per Section 4 of Article VI. Any payment

received from the District shall first be applied to

interest and the remainder to principal. These

payments shall continue until the note is paid in full.

di) The District shall execute a mutual release

agreement between the District and SEA. The mutual

release agreement shall cause SEA to file a motion to

7



dismiss without preJudice the lawsuit now pending.

(iii) Pay District's legal counsel for fees associated

b.

with the proJect and the dispute with SEA.

This escrow shall not close until items i), (ii) and

(iii) have been settled.

3. TKO shall pay to District es consideration for the right

to construct, own and operate the ProJects on the District's

facilities a percentage of the Gross Revenue from the operation

of the ProJect as £allows:

Percent of Period
Gross Revenues

5x 1987 thru 1992
7%z 1993 thru 1999

10x 2000 thru 2006
12% 2007 thru 2011
16x 2012 thru 2020
20% 2021 thru 2030
50x 2031 thru 2086

4. District agrees to reimburse TKO for one-third (1/3) of

TKO's documented costs of ongoing expenses for repairing and

clearing the existing supply canal for the benefit of District

and its customers. District's share shall not exceed s5,000.00

per year. District shall deposit s5,000.00 per year into a trust

fund, with the first deposit due one year from the date of opera­

tion. Monies in this account may be drawn for purposes of repay­

ing funds advanced by TKO £or District's portion of canal

maintenance and repairs. This account shall be owned by Dis-

trict, but withdrawals from the account shall require

8
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signature by TKO.

District.

I£ the balance in the account reaches the sum of s15,000.00,

District may discontinue the yearly contribution until the

balance drops below that amount.

Upon expiration or earlier termination of this agreement,

the balance in the account is to be paid to District.

Re-evaluation of the amount to be deposited and maximum

account balance shall be done every ten (10) years.

Interest earned on the account will belong to

VII. INSURANCE

TKO will cause to be acquired and maintained with respect to

the power facility and its operations, insurance of such types

and in such amounts as ere usual in the industry. The District

shall be named as an additional insured to the extent of its

insurable interest in the proJect on each and every such policy

of insurance, as shall Pacific. District will obtain appropriate

insurance, which may include business interruption and physical

damage insurance, involving the irrigation ditch. The insurance

to be obtained by TKO ill insure the hydro pro)ect, but not the

existing irrigation system, and will insure against casualty loss

and will obtain appropriate policies of property damage

insurance, with extended coverage endorsement, in the amount of

the replacement cost of the hydro project. Such policies will

provide that such will not be cancelled without at least thirty

days advance written notice to TKO and District.

9



requirements of Pacific, as set forth in the Amended Power Pur­

. chase Contract, shall be complied with by TKO.

VIII. INDEMNITY

TKO shall, at its sole cost, expense and responsibility,

defend, indemnify and hold the District harmless from any damage,

claims or construction liens arising from TKO's construction

activities and/or future operations pursuant to this Agreement,

except to the extent due to the negligence.

omissions by the District.

IX. TREATMENT OF PROPRIETARY INFORMATION

To the extent legally possible, ell books, records, reports,

willful acts or

accounts, data and other information relating to the business of

the proJect shall be treated as confidential by the District, and

the District shall take or cause to be taken such reasonable

precautions as may be necessary to prevent the disclosure there­

of, except with the written consent of TKO or as otherwise re­

quired by applicable laws or regulations.

X. TAXES

TKO agrees to pay, after this Agreement is accepted and in

effect, when due, all ad valorem taxes or comparable governmental

charges levied upon the power house site, the property interests

of TKO in the property rights end hydro project, and its income

from the Project, in the year when due, and provide the District

with evidence of such payments.

10



XI. TAXES AND LIENS

In addition to all other payments to be made by TKO here­

under, TKO will pay and discharge promptly all taxes, assessments

and other governmental charges or levies imposed upon the proJect

property. The District warrants, covenants and represents that

the proJect property is not subJect to various types of encum­

brances, including but not limited to, statutory construction

liens, mortgage liens and interests defined in leases and certain

other interests created for the purpose of construction and long

term financing. The powerhouse site is subject to a mortgage.

The District will execute and deliver all documents reasonably

requested by TKO for the purposes of enabling it to perfect and

secure mortgage loans, if any, and other security interests, if

any, which would enable such lenders to acquire all interest in

the proJect property necessary to enable such lenders to sell the

project as an operating pro)ect at a foreclosure sale subject to

the District's rights within this agreement. In addition, the

District acknowledges that TKO's interest in the power sales

contract, particularly the revenues to be received thereunder,

may be assigned in whole or in part on a long term basis to

investors or as collateral to secure debt financing. District

agrees that any such assigned interest in TKO's interest in the

Power Sales Contract ill be superior to any interest of the

District, TKO or any other investor in the project. TKO shall

not permit any assignment or encumbrances to impair the ability

of the District to deliver irrigation ater or to impair the

11



District's participation in the proceeds of the Pacific contract

set forth in Article VI herein.

In addition to all other payments herein provided to be made

by TKO, it will pay end discharge promptly ell taxes, assessments

and other governmental charges or levies imposed upon it or upon

its income or upon any of its property, real, personal or mixed,

upon any other property thereof including the premises and faci­

lities attached as part of the development of the hydro power

project pursuant to this Agreement, as well as all claims of any

kind which, if unpaid, might by law become a lien or charge upon

the property. In the event a lien is filed affecting any

property interest of the District, with respect to the hydroelec­

tric power project for any obligation incurred after the date of

this Agreement, TKO shall, within thirty days after the lien is

filed, cause the lien to be removed by bonding over the lien.

XII. BINDING ON SUCCESSORS

The covenants and conditions herein contained shall apply to

and bid the successors,

the parties hereto.

XIII.

Any and all fees,

executors, administrators and assigns of

FINANCIAL OBLIGATIONS

costs and expenses incurred by TKO pur­

suant to this Agreement shall be the sole responsibility of TKO.

The District shall have no obligation or responsibility to assume

any of such costs associated with this Agreement,

12
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repayment of the initial payment of s72,500.00 except as set forth

in Article VI above.

XIV. TERMINATION

This Agreement shall remain in force for a term of ninety-

nine years; provided however, that after thirty-five years, it

may be terminated at any time during the balance of the ninety­

nine year term by the mutual written consent of all parties

hereto.

Should a power purchase agreement be cancelled or the avail­

able power not be salable the lease shall be terminated.

I£ the Agreement is not renewed or is cancelled by the

District or by any of the other conditions of this Agreement then

TKO shall have in its sole discretion, the right to abandon the

project or to remove the project. If the project is removed, the

facilities shall be restored to the satisfaction of the District

to a condition as near original as is possible.

XV. NOTICE

All notices required or permitted to be given under this

Agreement shall be in writing and shall be personally delivered

or mailed, postage prepaid, certified mail, return receipt

requested, to the parties at the following-addresses:

a. If to District:

Lacomb Irrigation District
41358 Lacomb Drive
Lebanon, Oregon 97355

13



b. If to TKO

TKO Power
P. O. Box 494310
Redding, CA 96049

or at such other address as either party may specify or by writ­

ten notice given to the other.

XVI. ASSIGNMENT

Save and except for the purpose of obtaining financing,

neither party may assign its interest in the Agreement without

the written consent of the other party. Such consent shall not

be unreasonably withheld. However, TKO may assign its interest

to an entity that it has an ownership interest in.

XVII. OWNERSHIP

Ownership of the hydroelectric facilities which are the

subJect of this Agreement, shall be in the name of TKO, and the

District hereby consents to the assignment at any time of any or

all o£ TKO's rights and obligations under this Agreement to any

partnerships or limited partners therein for whom TKO serves as a

general partner for the term of this Agreement.

The District shall grant, convey or provide a) such real

estate, property interests (including power generation, water

rights, easements and leases) and b) support services dncluding

access to utilities) as are necessary to TKO for the purpose of

construction and operation of the Project under the terms stated

herein; provided, hewever, that said grant, conveyance or provi-

sion of said property interests and support services shall not

interfere ith or encumber the 3 CFS of irrigation water at any

14



time such flow is used in operation of the District's irrigation

system. Any and all such assignments, grants or conveyances

shall be accomplished in a manner designed to protect and

preserve the tax exempt status of the District; to comply with

the regulations set forth by the Federal Energy Regulatory

Commission FERC) and to comply with those condition established

by the Water Policy Review Board of the State of Oregon, and with

any and all other federal, state or local regulations or statutes

governing the District and the ProJect.

XVIII. MISCELLANEOUS

Conditions may be satisfied or waived individually. but may

only be satisfied or waived by written notice executed by both

parties, only to the specific matter set forth therein.

1 . Except as otherwise specifically provided herein. no

party hereto shall have the right to obligate any other party for

any liabilities arising from any transactions contemplated by

this Agreement.

2. This Agreement constitutes the entire agreement of the

parties.

3. The failure of any party to this Agreement to insist

upon the strict performance of any provisions hereof or to exer­

cise any right, power or remedy consequent upon a breach thereof

in one or more instances shall not constitute a waiver by said

party of any such provision or other provision or breach in any

subsequent instance.

15



4. I£ any provision of this Agreement or any application

thereof shall be determined to be invalid or unenforceable, the

remainder of this Agreement and any other application of such

provision shall not be affected.

and effect.

and shall remain in full force

5. This Agreement shall be governed by and construed in

accordance with the laws of the State of Oregon.

6. District shall provide TKO with notarized copies of all

resolutions of the District Board of Directors necessary to

authorize the execution of this Agreement,

contemplated hereunder.

and other actions

7. This Agreement may only be modified by a document in

writing executed by both parties.

8. This Agreement may be executed in counterparts, each of

which shall be identical and shall be deemed an original for all

purposes.

IN WITNESS WHEREOF, the parties have caused this Agreement

to be executed as of the day and year first hereinabove written.

LACOMB IRRIGATION DISTRICT

Attest:

TKO POER

·,General Par£GE

/
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TO:

FROM:

File 6oa3

9.Don Buell

DATE: uust 15, 1986

•
•
•
•
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•
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•
•
•
•
•
•
•
•

SUBJECT: Site inspection Lacomb Hydroelectric Project

On this date, I departed Salem at 10:10 A.M. and met Gene McGinnis,
l,Jatermaster, District 2, at Lacomb at exactly 11 :00 •M. We parked the
staff car and proceeded to the area where the hydroelectric project was to
be built. The main purpose of the visit was to locate an acceptable site to
have them install a gaging station, so we went directly to the bridge where
the Sno..1 Peak Logging Road crosses Crabtree C.reek .

This is the location mentioned by Ray Toney, the construction engineer.
This locat ior, would be unacceptable due to poor control and probable
vandalism with the station easily accessible from the bridge.

The only location we found to be marginally acceptable was about 0.4 miles
upstream from the bridge. nywhere downstream from the diversion the
question has to be, will this allow for the required minimum flow throughout
the diversion reach?

Flow at the bridge was estimated at 8 to 10 cfs. As we drove up to the
diversion on a new road, we saw several small streams flowing to the creek,
possibly a total of l or 2 cfs. Approximately 10 cfs was being diverted.
Flow below the diversion was estimated at less than half that at the bridge.
While the flow difference at this time would probably not make much
difference for gage location, the run-off from the hillside and streams
wcould be significantly higher from September to May when flows required are
30 cfs and above .

On the way back, we followed the canal for some distance. A good share of
the downstream bank has been built up to all0w for the larger flow in the
canal and the right of way for the pipeline past the slide area had been
surveyed and partially cleared .

As we returned to the staff car1 we were on a stretch of detour around
construction on the logging road when I noticed that the penstock right of
way had been cleared. We drove back up the logging road and found that the
construction was the laying of the penstock across the road.

Jim Peterson, FE of OTT Water Engineers was on site inspectin the
construction. He explained that the logging crew was on strike and this was
the ideal time to do the construction. He also stated they wanted to get it
done before tlae rains started .

I pointed out that the permit had not beer, issued and that it rnay be sorne
time before it was •

The power house site was being excavated and the work on the penstock
appeared good. Welds were smooth, the bedding was devoid of large material
and a good quality fine aggregate was being used as fill over the penstock
at the road crossing.

Departed the area around l:30, had lunch and returned to the office at 3:30
P.M.
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TO:

STATE OF OREGON

Anne Squier

INTEROFFICE MEMO

DATE: August 14, 1986

FROM: Don Buell

susJECT: Amendment to Lacomb I.D. Hydroelectric Application 60823

In October of 1982, the department went through a brief procedure of
approving an amendment to Application 60823 without further referral
to the WPRB. At this time, we need advice as to where we stand legally.
A brief history of the application follows and copies of all reference
correspondence are attached.

The application was originally filed on September 29, 1980. Hearings
were held and the PRB issued an order approving the project for use of
45 cfs on May 8, 1981. Included in the Order were specific minimum
stream flows. No party status was granted in the hearing process.

On August 5, 1982, the district, through their engineer Larry Slotta,
requested an additional 20 cfs through an amendment to their application.

On October 1, 1982, Tom Kline wrote a memo to the Director with copies
to the PRB with a staff recommendation that the district be allowed to
amend their application with no further hearing. An ok was received from
0F by telephone. No negative comment was returned and apparently the
district was informed verbally that 65 cfs was approved.

In the process of gathering the additional information required to issue
a permit, the district's agreement with Gregory Hydro Resources was
received and became part of the question asked of Nancy Nakata which was
answered by her January 17, 1983, letter to Jim Sexson. That letter in­
cluded advice that if the project were pursued under Chapter 543, a new
hearing would have to be held due to the increased amount of water. Jim
wrote a letter on January 19 stating this.

On February 14, 1983, Dallas Marckx, attorney for Gregory wrote a letter
which, among other things, debated the need for a new hearing. Another
letter from Jim Sexson dated February 22, 1983, concurred with Mr.
Marckx that another hearing would not be warranted. A copy of that letter
was sent to Nancy Nakata.

On March 2, 1983, Gregory and Lacomb filed a joint license application.
This was later withdrawn due to Mary Diets' "Winchester Letter".

On March 30, 1983, Mary Diets sent the "Winchester Letter" to Jim Sexson.
Both Winchester and Lacomb were immediately notified by telephone. Copies
were sent on April 14.

On April 8, 1983, we received a letter from Larry Slotta wanting to
proceed with 65 cfs under Chapter 537. This was a result of my telephone
conversation with him.

01.125.1387
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Ann Squier -2­ August 14, 1986

On April 12, 1983, I reviewed the Gregory-Lacomb agreement and in a memo
to Jim Sexson stated that I saw no problem with proceeding under Chapter 537.
As a result, I prepared a letter listing their alternatives. This was sent
on May 6, 1986. It included comments on 65 cfs.

Lacomb I.D.'s agreement with Gregory was terminated shortly after this
and they have gone through several tentative agreements and engineers
since then.

At this time, they are working with an organization called TKO 1<1hich is
associated with OTT later Engineers and are ready to mobilize into con­
struction. The district's attorney, Richard Kingsley of Lebanon, has
requested confirmation that, all other things being ok, a permit can be
issued for the project at 65 cfs.

Our question is, having granted approval of 65 cfs without further hearing,
do we have any legal problems?

ORB: lgc

Attachments



WATER RESOURCES DEPARTMENT

INTEROFFICE MEMORANDUM

MEMORANDUM OF PERSONAL OR TELEPHONE CONTACT

TO:
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Pennlt No.

Date: •_-_~_, _

Twp Range ·:++ ­ I -
Sec . TL -

«a \ - ·-'

Phone:----------,-- Address:

Truss/Stick:±o

Area of Bldg. _ 2nd G
Main Floor: __·,_. _9--.._;... 1--Ftoor: ----'---- arage

Riparian

Elect. Fee:

- ......
vats«on:??2r2_
Bldg. Pemit --3.-,:.
Egg a-

4

Sldu

OccupancY

¥

Front

No. lldrma
or Occ, Ld:

Min. Req.
Satbacka:

Basement _

Water
Supply: ------~------

Variance IICod Uae #
.,, • J ... -

l

WoodStove: ,., _

Part II

LDt Size Un of B fdg:,_ .. -~OtharF food Z on•

Zone

Roof Type:___:..1·_.--"-:........,, _

%,%

I ogree to build according to the submitted plans and specifications, th" lows of the State
of Oregon and the Ordinances of Linn County. Permit expires if work not corrmenced
within 180 days. I further expressly warrant thot I comply with the provisions of
ORS 701.005 10 701.125 because:
( ) I am performing work on a property I own or occupy
( ) I am a registered builder OR ( ) the authorized

representative of a registered builder
( J The work will be performed by a registered builder
(:-. ,} R eglstration is not required to erect this structure

Mech. Fee: _

Plumb. Fee: _

State
Surcharge: --.:.·.:.·.:.··-----....,...­

'-

TOTAL FEE: 7/a

RECEIPT NO.: _

I have read this application in its entirety and
and correct to the best of my knowledge.

SIGNATURE OF APPLICANT

is true

VAL I CATIONS - -PLANNING SANITATION BUILDING DIVISION

. . -' .:...
Setbacks: Septic Tank 5' Dralnfield 10' I

~ -·
: -. - . ..- - ' .. --- -,, /\ . : ,

' ·. , i- ,_ - - . " + •-
i ,_ - -

' ,,• ., . l, I
'- -

- ·- -- - - -- - ·- - -
- -- - -- - - - ·- - -

- ,_- - -- --- ­
.I. ,

' . , ,., ,·. - r-, -
Y

e - - ,- ~ -DA1iE BY DATE BY DATE
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~RAYTONEYANDASSOCIATES
PROFESSIONALENGINEERS/CONSTRUCTORS CA. LIC. 391436

August 5, 1986

Donald Buell
Hydroelectric Licensing Engineer
Water Resources Department
Mill Creek Office Park
555 13th Street, N.E.
Salem, OR 97310

Subject: Lacomb Hydroelectric Project

Dear Donald:

Enclosed you will find for your review the following; two
complete sets of drawings, a letter of approval from O.D.F..
and National Marine Fisheries, a building permit from Linn County,
and a Scope of Work for the Lacomb Hydroelectric Project.

RET:c
enclosures

RECEIVED
UT 1986

WATER RESOURCES DEPT
SALEM. OREGON

PO. Box 1342 / Redding, California 96099 / (916) 241-6691

J



RAYTONEYADASSOCIATES
PROFESSIONAL ENGINEERS'CONSTRUCTORS CA. LI. I9II

MEMO
To:
From:
Date:
Subject:

Attendance:

Louis Fredd, Oregon Department of Fish and Wildlife
Ray E. Toney
June 16, 1986
Lacomb Hydroelectric Project. Preliminary design review
meeting.

Louis Fredd, OFW
Dave Nichols, OOFW
Kathie Larson, USFWS
Jim Esch, NMFS
Norm Kamp, TKO (Developer)
Norman Braithwaite, TKO
Keith Stewart, RTA (Engineer/Contractor)
Ray E. Toney, RTA

TKO has a development agreement with the Lacomb Irrigation
District to build the project and they plan to have the project
substantially constructed this year.

Two areas of the project were discussed, the power house
tail race fish barrier and canal intake from Crabtree Creek.

P.O. Box 1342-Redding, California 96099--(916) 241-6691
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Memo: Louis Fredd, 00FW
Page Two

Power House Fish Barrier

The terms and conditions of the FER exemption will be
complied with, and two alternative locations of the powerhouse
were discussed.

I) Powerhouse located immediately adjacent to the
norma I stream bank.

2) Powerhouse located in the flood plain approximately
40 feet from the normal stream bank.

The second location was preferred by the agencies with the fish
barrier (a 1" trash rack) located as close as possible to the normal
stream bank as shown on the attached sketches. The fish barrier
should be parallel to the flow of Crabtree Creek. Uniform flow
and maximum velocity of I fps were stressed by the agencie

The channel will be unlined between the powerhouse and the fish
barrier. The corners of the channel entrance need to be protected
with riprap. We discussed the powerhouse flow and decided it was
relatively small (60 CFS) compared to the 150 CFS stream flow
during the potential irrigation season.

Intake

The proposed intake will be a side channel type without any
dam across the creek and no fish ladder as shown on the attached
sketches. The fish screen will be rotating drums parallel to the
bypass flow (angle rotating drums). The agencies agreed the
proposal was better because it significantly reduced any restriction
to fish passage. The developer pursued the concept because it is
similar to the existing irrigation intake and is at the same location
which has historically worked.



-
Memo: Louis Fredd, 0DFW
Page Three

Anticipated maintenance ofthe intake was discussed. Dredging
of the entrance and settling pond are anticipated.

The rotating drum screen was discussed. Having close
clearances was urged by the agencies. Brushes in lieu of rubber
seals were suggested by the agencies. The agencies suggested
discussing our final design details with the Washington Fish Screen
people in Yakima, Washington. The screen would be powered by a
down stream water wheel. The screen approach velocity of I fps
was discussed and approved by the agencies which is the standard
for smelt. The minimum instream flows would have to bypass the
intake. The screen cleaning flow would be in addition to stream
flows.

General

RTA would send a memo to all participants on the discussion
of the meeting for their review.

Detailed drawings will be sent to the agencies in 2 to 3 weeks
for review prior to a review meeting. The detail drawings will be
based on approvals discussed in this meeting.



RECEIVED JUL 3 1 1936
UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmosphedc Administration
NATIONAL MARINE FISHERIES SERVICE

EIRONMENTA & TECHNICAL SERVICES DIVISION
847 NE I9h AvNu Sur 350
PORTANO OREGON 97232.2279
503,230 5400

Mr. Ray Toney
Ray Toney and Associates
P.O. Box 1342
Redding, CA 96099

JUL 2 9 1986
F/NWR5-326

RECEIVED
AUG; 1986

WATER RESOURCES DEPT
SALEM. ORECON

Dear Mr. Toney:

We wish to summarize our comments on your design discussed at the
July 18, 1986 meeting in regard to fish facilities for the Lacomb
Hydroelectric Project, Crabtree Creek, Oregon.

Powerhouse Diffuser Rack

The rack should be designed to provide a one foot per second
water velocity. A discharge of 60 cubic feet per second and
water depth of approximately 2.5 feet, results in a rack length
of approximately 24 feet. Additionally,the elevation of the top
of the rack should accommodate the 100 year flood event.
Provisions for flow distribution baffling should also be included
in this plan. Uniform flow through the rack minimizes the
possibility of false attraction of adult fish.

Fish Screen

We are pleased to see the proposed use of a rotating drum screen
for diverting juvenile fish away from the powerhouse intake. The
training wall opposite the fish screen should be of a constant
angle rather than including the change in angle shown. Doing so
should minimize the possibility of eddy formation ahead of the
screen. At our meeting you expressed interest in obtaining
examples of engineering drawings for a rotating drum screen. Our
office has example drawings and can provide them to you upon your
request.

Pond Between the Headgate and Screen Structure

We are concerned about the possibility of adult fish utilizing
the juvenile fishway. Although we feel these fish can negotiate
the fishway, delay may result in the pond above the fish screen
because of apparent low water velocities. In place of a pond, we
suggest an open channel be constructed between the headgates and
screen with velocities suitable for adult transportation.
Designed correctly, an open channel is favorable because uniform
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approach flows can be developed. Uniform approach flows are
desirable for maximum screen efficiency. Problems with sediment
accumulation at the screen could be minimized if the water
velocity component parallel to the screen face (sweeping
velocity} is great enough to provide a self sluicing action.
This may require the screen face be angled to the flow. However,
for proper sediment transport past the structure, the channel
water velocity and sweeping velocity should be equal.
Additionally, sediment quantities from the channel may be reduced
if it is lined with concrete. ·

Thank you for the opportunity to comment on this 'project.
Further information or questions may be directed to Randy Lee at
(503) 230-5411.

Sincerely,- =.asZ.
Division Chief

cc: Kathi Larson - USFWS ES
Dave Nichols - ODFW
FERC - Portland, OR
FERC - San Francisco, CA



United States
Department of
Agriculture

Soil
Conservation
Service

1220 S. • Third Avenue
Room 1640
Portland, Oregon 97204 4

Date: July 31, 1986

Fllecode: 210-7

EGEED
AUG" 1986

WJHER RESOURCES DE?1
SALEM. ORECON

I have reviewed the trip report I wrote on the above subject dated
dune 26, 1984; the geologic hazard map of the area; as well as the
provisional ?½-minute quadrangle map and the profiles and schematic
of the proposed works of improvement for the canal.

ro: Billie G. Forrest, DC, SCS, Tangent

subJect: ENG - Lacomb Irrigation Canal
Delivery System Stability

My conclusion is that this proposal would substantially reduce the
element of risk from slide failure, which has been a problem in this
area.

i..{et L. iirss
State Geologist

Enclosure

cc: (w/enc.)
Roy E. Bright, STCE, SCS, Portland
Gary R. Gross, AC, SCS, Albany AO
William J. Perry, AE, SCS, Albany AO

A The Soll Conaervallon ServiceO " an agency of the
~ Unltecl States Department of Agriculture

* U.S.co..rnment Prlnlln9 Office, 1915=529,SU/3,1!577

I'--
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United States
Department of
Agriculture

Soll
Conservation
Service

1220 S.. Third Avenue
16th Floor
Portland, Oregon 97204

Subject:
ENG - Trip Report - Irrigation Canal Failure,

Landslide Problem Area, Lion County, Oregon
Dale: June 26, 1984

To:
William J. Perry, Area Engineer, SCs,

Albany, Oregon

FIio code:
210-7-5

Purpose: To provide assistance in evaluating the geologic history and
setting of the problem area.

Participants: Jim Brazel, Chairman, Lacomb Irrigation District
William J. Perry, Area Engineer, Albany
Billie Forrest, District Conservationist, Tangent
Earl D. James, Civil Engineering Technician, Albany
Leonard Myers, State Geologist, Portland ·

All of the participants met at the site and conducted a field review
of the problems on June 21, 1984. The area in question is located
in the NE of Section 27, T. 11 S., R. 1 E. in Linn County, Oregon.

Background: The irrigation canal crosses an area of old slides.
It was constructed in the early 1940's and reportedly had not
encountered any problems with slide failure until the past two years.
The area immediately upslope of the problem area was harvested
for timber (clear cut) about two years ago, This area has also
received above normal precipitation for the last two years. Some
repairs were required on the canal due to slide failure last year.
The canal failed again on June l4, 1984, again due to slide failure
of the supporting slope.

The area of failure extends approximately from the siphon to about
750 feet down the canal. There is about a 200 foot section (550
to 750 feet down canal of the siphon) that is extremely unstable
and has developed several failure planes. It would be prudent
to abandon this segment of the canal. Seepage losses from the canal
into these failure planes could set up conditions to trigger further
sliding in this area.

This segment of 750 feet is thought to be the most critical area, however
the canal is located on materials mapped as unstable geologic conditions
for several hundreds of feet going down canal and should be thoroughly
studied and evaluated before attempting enlargement or repairs of the
canal system.

0 The Soll Conservation Service
ls an agency ol the

-/ united states Department ol Agriculture



W. J. Perry 2 June 26, 1984

Geologic Setting: The area in which the canal is located is an unstable
area as evidenced by the hummocky terrain, old slip faces, bowed and jack­
strawed trees, all classic examples of an unstable area. A geologic map
has been prepared for this area by the Department of Geology and Mineral
Industries, State of Oregon (Bulletin No. 84). The area in question is
located in the Snow Peak Quadrangle. Both a geologic stratigraphic
map and a geologic hazards map are included as a part of the report.

The area of failure is situated on the Little Butte Formation. Pyroclatic
rocks and basalt flows make up most of this formation. These rocks tend
to weather deeply and rather rapidly under the region climatic conditions.
The soils developed from this process are generally high in clay content.
They also are formed on moderate to steep slopes.

Needs: The irrigation canal serve some 150 plus users. This service
has been disrupted by the failure. Also, the irrigation district is
interested in combining this canal into a delivery system for the develop­
ment of a hydro-electric plant. The present system was designed to carry
about 30 second-feet of water while the proposed combination system would
require about 60 second-feet of water. Water delivery would be required
the year around for the hydro-electric plant.

Conclusions: The area is geologically unstable.
Redistribution of loads on the slopes could be critical in
triggering new slides.
The developed failure planes, both old and new, are suscept­
able to water infiltration.
The hummocky topography traps water causing saturation of
the soil and rock mass.
There is a limited amount of vegetation in the immediate
area that uses water.
This area will remain a high risk area even with the best
principles of technology applied to solving the problem.
There is no apparent easy and simple solution for the
problems encountered.

Recommendations: Determine the ground elevation of any proposed new
alignment for relocation cost evaluation. Do a detailed investigation
of surface and subsurface conditions to determine the speciflc geologic
properties and problems at the site. Provide for positive surface and
subsurface drainage. The excess water should be carried down off the hillsicle
into the creek. Obtain engineering assistance in investigation, planning
and design of the repaired problem .

>a.,a«
Zara 1. ere
State Geologist

cc: Roy Bright, SCS, Portland, Oregon
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~RAYTONEYAND ASSOCIATES
PROFESSIONAL ENGINEERS/CONSTRUCTORS a. uc. 1w6

July 21, 1986

Mr. Louis Fredd
Water Resource Coordinator
Oregon Dept. of Fish and WIdlife
P.O. Box 3503
Port1 and, OR 97208

Subject: Lacomb Hydroelectric Project

Re: Meeting in United States Fish and Wildlife Office in Portland
on July 18, 1986.

Attendance: ODFW Louis Fredd
Dave Nichlos

NMFS Jim Esch
Randy Lee

USF&W Kathie Larson

We appreciate the opportunity to review the plans for the
powerhouse and canal intake with you. We understand we have your
approval of the plans based on the modifications you requested which are:

Powerhouse:

I) The tail race fish barrier and channel banks must be
raised to elevation 665 to protect fish from entering
the tail race during the high water of a 100 year flood
event.

2) The length of the fish barrier bar rack must be increased
to approximately 27 feet to provide flow rate through the
rack of I fps.

3) The flow through the rack must be reasonably evenly
distributed. After construction, if local velocities
through the rack exceed 1.25 fps, baffling or other
facilities will be installed to provide for uniform flow
through the rack.

P.O. Box 1342 I Redciing, Califomia 96099 I (9/6) 241-6691
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Subject: Lacomb Hydroelectric Project
Page two

Canal Intake

I) The wall opposite the drum screen will be straightened to
minimize potential for eddys.

2) The drum rotation will be 4 to 5 feet per minute.

3) The screen will be manufactured similar to those made by
the Washington Fisheries Screen Shop in Yakima Screen
Shop.

4) Final approval will be based on the presented criteria and
demonstration that it works.

5) The return flow channel will be constructed as shown
but may need to be modified by widening or installation of
a pipe at the direction of ODFW after the project is in
operation.

The plans with these revisions are attached. We are proceeding
with other agencies· approval of plans and construction based on your
approval with the above conditions.

If I have omitted any items, please advise.

Sincerely,

RAY TONEY & ASSOCIATES

Ray E. Toney

RET:cw
cc: NFS Jim Esch

USF&W Kathie Larson
TKO Power Norman Kamp
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STATE OF OREGON INTEROFFICE MEMO

TO:

FROM:

SUBJECT:

William H. Young

Tom Kline

Lacomb Hydro Project

DATE: March 10, 1986

81 .t 25,1387

In response to the discussion last week, we have reviewed the files on
the Lacomb hydroelectric project. Our records reflect that the memo
dated October 1, 1982, concerning the change in the application from 45
to 65 cfs was mailed to the Water Policy Review Board in a packet dated
10-1-82.

The opinion of Nancy Nakata dated 1-17-83, concerning the Lacomb and
Winchester Applications was included in a packet of 1-21-83.

There is no record that the subsequent letter (January 19, 1983) about an
additional hearing under Chapter 543 was transmitted to the Board. The
minutes during the corresponding period do not reflect any Board
discussion of the proposed change in the Lacomb appropriation.

cc: Don Buell
Larry Jebousek

3416
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Division of State lands
145 State Street
±E%gij. otPhone: 378-3059 W ~

378- 3805

RECEIVED
NOV 151985

I}TE RESOURCES DEPT
.+:=A. ORGQ?}- +eh

LACOMB IRRIGATION DISTRICT

0Ks.o.
Permit No. 3872 Renewal
Permit Type Removal/Fill
Waterway Crabtree Creek
County Linn County
Expiration Date November 14, 1986
PN 004707

IS AUTHORIZED IN ACCORDANCE WITH ORS 541.605 TO 541.695 TO PERFORM THE OPERATIO.\IS
DESCRIBED IN THE ATTACHED COPY OF 1HE APPLICP.TION, SUBJECT TO THE SPECIAL CONDITIONS
LIS1ED ON ATTACHMENT A AND TO 1HE FOLWriIN; GENERAL CONDITIOi\lS:

1. This pemit does not authorize trespass on the lands of others. The perit
holder shall obtain all necessary access pennits or rights- of-way before entering
lands owned by another.

2. This pennit does not authorize any work that is not in compliance with local
zoning or other local, state, or federal regulation pertaining to the operations
authorized by this pemit. The pennit holder is responsible for obtaining the
necessary approvals and pemits before proceeding under this permit.

3. A1 work done under this permit must comply with Oregon Administrative Rules,
Chapter 340; Standards of Quality for Public Waters of Oregon. Specific water
quality provisions for this project are set forth on Attachment A.

4. Violations of the terms and conditions of this permit are subject to
administrative and/or legal action which may result in revocation of the pemit
or damages. The pemit holder is responsible for the activities of all
contractors or other operators involved in work done at the site or under this
permit.

5. A copy of the pennit shall be available at the work site whenever operations
authorized by the permit are being conducted.

6. Employees of the Division of State lands and all duly authorized representatives
of the Director shall be permitted access to the project area at all reasonable
times for the purpose of inspecting work performed under this permit.

7. Any permit holder who objects to the conditions of this permit may request a
hearing from the Director, in writing, within 10 days of the date this permit was
issued.

NOTICE: If removal is from state-owned submerged and submersible land, the applicant
must comply with leasing and royalty provisions of ORS 274.530. I£ the project
involves creation of new lands by filling on state-owned submerged or submersible
lands, you must comply with ORS 274.905- 274.940. This permit does not relieve the
permittee of an obligation to secure appropriate leases from the Division of State
I.ands, to conduct activities on state-owned submerged or submersible lands. Failure
to comply with these requirements may result in civil or criminal liability. For
more information about these requirements, please contact the Division of State
lands, Waterway Leasing Office, 378-3805.

Ed Zajonc, Director
Oregon Division of State lands

.sec±es ,-.,, - November 14, 1985
Date Issued



ATTACHMENT A

Special Conditions for Material Removal/Fill Permit No. 3872

1. This permit authorizes the removal of up to 1,750 cubic yards of material
and the placement of up to 2,087 cubic yards of rock fill and rock riprap
in Sections 21 & 25, TllS, RlE (Crabtree Creek, mile 17.0) to construct a
diversion and powerhouse as outlined in the attached permit application,
map and drawings.

2. The operation shall be conducted in a manner that will minimize any
turbidity increase.

3. Waste materials and spoils shall be placed above the bankline.

4. Turbid waste waters from the project shall be provided adequate settling
time.

5. There shall be no removal or filling in the permit area between
September 15 and July l.

6. Only clean, erosion resistant rock from an upland source shall be used as
riprap. No broken concrete or asphalt shall be used as riprap.

7. Riprap shall be placed in a manner that does not appreciably increase the
upland surface area.

8. Areas of streambank disturbance not covered by riprap shall be seeded or
planted with grass and/or legumes and trees

9. Removal of existing woody vegetation shall be minimal.

10. No fresh concrete shall come in contact with the active flowing stream.

11. All design changes and modifications for the diversion, weir, and
powerhouse to facilitate fish passage shall be constructed according to
the design criteria set by Oregon Department of Fish and Wildlife and by
National Marine Fisheries Service.

12. The Division of State Lands retains the authority to temporarily halt or
modify the project in case of excessive turbidity or damage to natural
resources.

November 14, 1985



378-8507

f ..1ay 15, 1985

,ticherd C::. Kingsley
Morley, Thor:.as, Kingsley and i~euter
80 Eost ,"1aple Street
Lebanon, o.i 97355

Dear t.itr. Kingsley:

Thank you for your letter of April 8, 1985 in which you requested that
Lacomb Irri<Jation Oistrict's Application 60823 be emended to increase the
quantity of water and that the opplicetion be processed without further
,'./ ater Policy A.eview Goard action. Enclosed with that letter was a Copy of
the districts agreenent with Lacor:1b Electric Power Company, Inc. (Power).

Application 60623 is amended to request a 85 cubic foot por second with the
additional 20 cfa hoving o priority date of April I0, I 985, the date the request
was received in this office.

A review of your agreement with Power by this department with advice from
counsel causes us to delay action on your request to proceso the amended
upplicotion without further action by the /ater Policy Review Board.

The agreement between the district and Power, may be of sufficient benefit
to the district to qualify as o municipal project, but does not give the district
the required control. The only control retained by the district is over
irrigation weter and facilities. The agreement giveo complete ownership and
control of the project facilities end lands to Power.

Under s1:1ch an agreement, Power would hove to obtain a hydroelectric license
under OS Chapter 545. This would require a new application in Powers
name, public hearing and consideration by tho ~Jeter Policy ~evlew !Joard and
determination by the Soard based on their standards adopted in tJecember,
1985.

The District would have to petition the ', J ater Resources ~irector for
approval of disposition by contract, lease or sale of undeveloped
hydroele,ctric power under ORS 545.144.

The alternative would be to renegotiate the agreement so that it becomes a
joint project between the district and Power and thus guelifies aa o municipal
project which can be processed under the districts Chapter 537
Application 60823.

Sincerely,

O!ALR. 3utL­
i{urirnolortrio i ironinn F-rin»or
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RECEIVED
PR 1 0 1985

WATER RESOURCES DEPT
SALEMI, OREGON

HYDROELECTRIC PROJECT DEVELOPMENT AGREEMENT

between

LACOMB IRRIGATION DISTRICT

and

LACOMB ELECTRIC POWER CO., INC.
'

("District")

("Power")
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HYDROELECTRIC PROJECT DEVELOPMENT AGREEMENT

THIS AGREEMENT made and entered into as of the day

, 1984, between LACOMB IRRIGATION DISTRICT, a-------
municipal irrigation district ("District") and LACOMB ELECTRIC

POWER CO., INC., a newly formed Oregon corporation ("Power"),

W I T N E S S E T H :

District owns certain irrigation facilities consisting, in

part, of a diversion structure on Crabtree Creek, Linn County,

Oregon, gate, irrigation ditch and flume, all located on real

property over which the District has either easements or

ownership, including land upon which a penstock can be built

and property upon which a proposed structure to house a turbine

and generator, and associated facilities, can be located; all

as described in Schedule A, attached hereto and incorporated

herein by reference. (Such facilities, property and easements

thereon collectively hereinafter referred to as the "irrigation

system").

District desires that a hydroelectric power project be

built in connection with its irrigation system. The District

currently holds certain governmental permits and approvals

necessary for such hydroelectric project. It does not yet have

a permit from the Water Resources Department, but application

has been made for it.

Power desires to construct, own, maintain and operate a

hydroelectric project on real property owned by District or



over which District has easements ("Project"). Power intends

to construct a new infeed canal for both irrigation and

hydroelectric purposes as a part of Project, which canal will

be completed before June 15, 1985. Power does not intend to

use the present canal and flume because of landslide hazards,

and also the desirability of providing greater water head to

support a pressurized 'irrigation system desired by District and

more efficient utilization of hydroelectric generating

equipment by Power.

The District intends to improve its irrigation system with

pressurized distribution, and to apply for federal assistance

in the construction of it. Power intends to assist District in

the obtainment of the pressurized system to the extent set

forth more fully in the balance of this Agreement.

District believes that the necessary water rights and

hydroelectric permits, or exemptions, for the project have been

or can be obtained. In this connection, the District has

applied for an additional water flow to 65 CFS (exclusive of 30

CFS for irrigation) through the Oregon Water Resources

Department and the within contract is conditioned upon the

completion and the granting of that additional water flow

permit. Power will assume responsibility for obtaining 'permits

for additional flow.

Power has made a proposal to the District under which Power

will construct and own the hydroelectric facility associated

with the project and necessary property rights, and will have

the use of power water rights for operation of the
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hydroelectric power generating facility. There shall be no

assignment of or interference with the water rights (30 CFS) or

the basic irrigation easements.

District has an agreement with Pacific Power and Light

Company ("Pacific") to purchase the power to be generated by

the hydroelectric project, a copy of which agreement, marked

Schedule B, is attached hereto and incorporated herein by

reference. Power has had direct discussions with Pacific in

regard to this contract, and is negotiating an amendment

thereto to encompass the changes resulting from the new infeed

canal and hydroelectric facility.

Water flow in the present canal has been impacted by

landslides, and District has an immediate need for repairs in

order to provide water for its members. In accordance with the

Memorandum of Agreement between the parties, Power has taken

steps to clear the existing supply canal to permit flow of

irrigation water to District's customers. Power will be

reimbursed by District for its documented costs therefor (not

to exceed $30,000) as provided in Article VI hereof. District

will receive credit for any reuse of pipe.

Power desires to acquire property rights in the project and

the existing and applied for waterflow, to acquire or obtain an

interest in the permits obtained by the District in preparation

for construction and operation of the project and to develop,

construct, own and operate the project, all according to the

terms of this Agreement, and District is willing to convey to

Power the necessary rights, including property rights and
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permits, to allow Power to develop and construct the Project,

all in accordance with the terms and conditions of this

Agreement.

NOW, THEREFORE, in consideration of the mutual promises

contained herein and as set forth in this Agreement, District

and Power agree as follows;

I. PROJECT DEVELOPMENT

l. District shall transfer to Power such rights with

respect to the Lacomb site (including, without limitation, fee

interests, leaseholds, easements, but excluding the basic

irrigation rights and water rights) as it has which are, in the

determination of Power, helpful for the development of such

site into a power facility. Power shall take steps to acquire

such further rights as may be necessary for the Project. It is

understood, however, that no commercial commitment for

construction of the Project shall be commenced without Power or

the District first securing the necessary water rights, all

other necessary state, federal and county permits, licenses,

entitlements and approvals, and an acceptable power sales

contract. The District shall support Power1s efforts to obtain

all such items. In the event such support would cause the

District any additional charge, such proposed additional

charges should be submitted to Power. Upon Power's prior

written approval, which shall not be unreasonably withheld,

District shall incur such additional charges, and Power will

reimburse District from construction funding.

2. District will assign to Power the Pacific Contract

Page 4 - HYDROELECTRIC PROJECT DEVELOPMENT AGREEMENT.



(Schedule B) including all revenues to be derived therefrom,

and all other contracts, licenses, permits, water rights and

other rights necessary to allow Power to construct and operate

a facility under applicable federal, state and local laws,

ordinances and administrative requirements.

3. District will assign all studies, reports and other

materials and data necessary or helpful to enable Power to

conduct and complete construction of the project; save and

except Power will provide its own engineering services, plans

and specifications.

4. Power, at its sole cost and expense, shall have

responsibility for the orderly development of the site into a

power facility, including, but not limited to, determination of

(a) the prices to be paid, (b) the engineers to prepare the

construction documents and supervise construction on any

development site, and (c) the contractors or subcontractors to

be used to perform any construction, installation or other

services required to develop the site into a power facility.

Power shall submit preliminary and final designs for the

project to the District for review and consultation. Such

designs shall be adequate to provide for the projection of

power throughout the term of the Agreement and shall safeguard

the irrigation system.

5. Power shall engage independent professional engineers

as consultants to review all plans ands specifications. Power

shall have final authority as to any dispute between the

engineers.
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6. When conditions to the parties' obligations have been

met or waived, Power shall be obligated to proceed promptly to

develop and construct the hydro project. Such construction

shall commence not later than January l, 1985, and be completed

not later than December 15, 1985.

I 1. CONSTRUCTION MANAGEMENT

Power, at its sole cost and expense, will be responsible

for the performance of all work as Power may deem appropriate

for the completion of the power project in accordance with the

construction documents, including the securing of bids or

quotations for materials, prices and subcontracts for the

project work, establishing a work project schedule on which the

power facility will be expedited consistent with reasonable

cost, good workmanship and safety; arranging for an engineer or

engineers to provide the necessary inspections as required

including the checking and approval of shop drawings, samples,

schedules and other submittals for compliance with the design

concept of the construction documents; reviewing all laboratory

tests and preparing change orders and issuing certificates of

substantial compl iance. The Dis trlct shall nave the right to

review and inspect the facility constructions to assure that

the designs are compatible with the District's Irrigation

System and operations.

III. OPERATION AND MAINTENANCE

Power shall operate and maintain the power facility

developed under this Agreement in accordance with such

practices and methods as are commonly used in the



generating industry, and shall operate and maintain electrical

equipment and other project works with safety, dependability,

efficiency, and economy in accordance with all applicable laws

and regulations. All property shall be under Power's control;

all operations, maintenance, repairs and improvements related

to the project shall be under Power's control, including

repairs and capital improvements which are to be made to the

District's Irrigation System as a part of the construction

costs. Power shall further cause the power facility and all

access roads, wires and related facilities that make up the

project to be maintained in a good and workmanlike manner for

the term of the Agreement. Power shall maintain the power

facility and that portion of the canal up to the diversion

structure at no cost to the District.

IV. FINANCING

Power shall negotiate and obtain all funds necessary to

develop the site into a power facility. Power shall have the

right to transfer any portion or portions of the net revenues

from the Power Sales Agreement (save and except the portions

sold and/or assigned to District pursuant to the terms of this

Agreement) to financing sources, lenders, investors and

others. Power and/or its investors and financing sources shall

be entitled to all tax benefits that may be derived hereunder.

V. SALE OF ELECTRICAL POWER

It shall be a condition of this Agreement that the power

purchase contract between the District and Pacific dated

October 28, 1982, shall be amended to revise the earliest date
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on which delivery of power is provided for, to January l, 1985,

with energy prices not less than those scheduled in said

agreement. It is understood that Pacific has offered an

amended contract to the District which provides for the same

payment schedule, but contains some other amendments which, in

the opinion of the District, do not directly effect either the

construction of the project or the income to be derived

therefrom. A copy of the proposed amended contract has been

provided to Power for its review. Consultation will be made

between the District and Power (and/or its agents) regarding

revisions in the Pacific contract.

VI. POWER PRODUCTION AND GROSS REVENUE

1. Power shall cause power production and gross revenue

statements, in a form satisfactory to the District, for the

power facilities, to be prepared at least quarterly, copies of

which shall be provided to the District within 30 working days

following the end of the quarter. The District reserves, at

its expense, the right to review or audit all statements and

accounts relating to the power facility.

2. Power will make the following payments to District:

a. An initial payment of $105,000 upon execution of

this Agreement.

b. A payment of $25,000 for the calendar year 1985.

c. Payment of increased sums annually fer the next

thirty-five years based upon the sum 0f $25,000 per year,

multiplied by a fraction in which the numerator is the price

being paid by Pacific for firm power during the year of
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payment, and the denominator is the initial price being paid by

Pacific for firm power during the first year of operation under

the Pacific contract.

3. The payments set forth in paragraph 2 hereof shall

terminate with the year 2019. Commencing January 1, 2020,

District shall be entitled to share in the net proceeds from

operation of the facility to the additional extent set forth in

Article VII.

4. District agrees to reimburse Power at the rate of

$5,000 per ye ..,r out of annual payments payable to District

pursuant to this Article VI hereof for Power's documented cos ts

(not to exceed $30,000) in repairing and clearing the existing

supply canal for the benefit of District and its customers.

District shall receive credit for any reuse of the pipe.

VII. PARTICIPATION IN NE'T REVENUES OF THE FACILITY

1. 'l'he terin "net revenues" as used in this Agreement means

gross revenue:. from sales of electricity from the project,

minus (a) operating expenses, insurance, repairs, maintenance

and other reasonable nonadministrative expenses (estimated at

but not necessarily limited to 5% of gross revenues). (b)

payments to Di:strict pursuant to Article VI, paragraph 2, ad

(c) administrative expenses (including salaries) incurred or

paid by Powet not to exceed five percent of said gross proceeds.

2. For financing purposes, Power is organizing Crabtree

Creek Limited Partnership ("Partnership") with Power serving as

General Partner. 'The Partnership Agreement provides for

division of the net revenues from the project into twelve
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Participations, which will share in egual twelfths, save and

except that the first such Participation is entitled to an

annual income preference between its proportionate income share

and $100,000, which differential, if any, will be charged

ratably to the proportionate shares of holders of the other

Participations. (The first Participation is being placed

before completion of engineering estimates).

3. Power is selling l00,000 shares of its common stock to

District in exchange for $300,000 of District's noninterest

bearing notes. Upon completion of formation of Crabtree Creek

Limited Partnership, District desires to exchange the said

100,000 shares for one such one-twelfth Partnership

Participation. Power agrees to transfer one such Partnership

Participation to District in exchange for District's 100,000

shares of Power, and District agrees to sell the said 100,000

shares to Power and accept the said one Participation.

4. In addition to the one-twelfth Participation in

Partnership's net revenues which Partnership will be entitled

to pursuant to subparagraph 3 hereof, District shall further be

entitled, commencing January 1, 2020, to receive an additional
1%
158 of the net revenues of the Partnership in lieu of the cash

payments to District provided for in Article VI hereof through

the year 2019.

ARTICLE VIII. PRESSURIZED IRRIGATION SYSTEM

District desires to obtain a pressurized irrigation system

in order to better serve its members, improve the environmental

quality of the irrigation system and in order to increase the

Page 10 - HYDROELECTRIC PROJECT DEVELOPMENT AGREEMENT.



, .

useable acreage of c0ntiguous properties for agricultural and

other purposes. Power agrees to assist District as follows:

l. Power will construct a new canal as part of a revised

hydro facility being developed by Power, which canal will

provide additional head to sustain a more efficient pressurized

system; provided, however, that the final engineering

estimates for construction of such canal do not exceed $500,000.

2. Poer will assist District in efforts to obtain federal

funding for one-half of the aggregate cost of the pressurized

system. If such funding is obtained, Power will further assist

District as set forth in subparagraphs 3 and 4 hereof.

3. Power will assist District in working out a suitable

funding program to cover the entire cost of the pressurized

system, including a provision that approximately one-fourth of

the cost of the pressurized system will be borne by the land

owners, users and others deriving the greatest benefit

therefrom. Power will also assist District in obtaining

suitable financing arrangements for such persons.

4. Power will assist District in obtaining funding of the

remaining one-fourth cost of the pressurized system, including

some advances of funds against future revenues to be realized

by the District from the hydroelectric project.

IX. INSURANCE

Power will cause to be acquired and maintained with respect

to the power facility and its operations, insurance of such

types and in such amounts as are usual in the industry.

District shall be named as an additional i to the

l



of its insurable interest in the project on each and every such

policy of insurance, as shall Pacific. District will obtain

appropriate insurance, which may include business interruption

and physical damage insurance, involving the irrigation ditch.

The insurance to be obtained by Power will insure the hydro

project, but not the existing irrigation system, and will

insure against casualty loss and will obtain appropriate

policies of property daage insurance, with extended coverage

endorsement, in the amount of the replacement cost of the hydro

project. Such policies will provide that such will not be

cancelled without at least thirty days advance written notice

to Power and District. The insurance requirements of Pacific,

as set forth in the Amended Power Purchase Contract, shall be

complied with by Power.

X. INDEMNITY

Power shall, at its sole cost, expense and responsibility,

defend, indemnify and hold the District harmless from any

damage, claims or construction liens arising from Power's

construction activities and/or future operations pursuant to

this Agreement, except to the extent due to the negligence,

willful acts or omissions by the District.

XI. TREATMENT OF PROPRIETARY INFORMATION

To the extent legally possible, all books, records,

reports, accounts, data and other information relating to the

business of the project shall be treated as confidential by the

District, and the District shall take or cause to be taken such

reasonable precautions as may be necessary to prevent the
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disclosure thereof, except with the written consent of Power or

as otherwise required by applicable laws or regulations.

XII. TAXES

Power agrees to pay, after this Agreement is accepted and

in effect, when due, all ad valorem taxes or comparable

governmental charges levied upon the power house site, the

property interests of Power in the property rights and hydro

project, and its income from the Project, in the year when due,

and provide the District with evidence of such payments.

XIII. TAXES AND LIENS

In addition to all other payments to be made by Power

hereunder, Power will pay and discharge promptly all taxes,

assessments and other governmental charges or levies imposed

upon the project property. The District warrants, covenants

and represents that the project property is not subject to

various types of encumbrances, including but not limited to,

statutory construction liens, mortgage liens and interests

defined in leases and certain other interests created for the

purpose of construction and long term financing. The power

house site is subject to three mortgages. The District will

execute and deliver all documents reasonably requested by Power

for the purposes of enabling it to perfect and secure mor t'gage

loans, if any, and other security interests, if any, which

would enable such lenders to acquire all interest in the

project property necessary to enable such lenders to sell the

project as an operating project at a foreclosure sale. In

addition, the District acknowledges that Power's interest in



t.

the power sales contract, particularly the revenues to be

received thereunder, may be assigned in whole or in part on a

long term basis to investors or as collateral to secure debt

financing. District agrees that any such assigned interest in

Power's interest in the Power Sales Contract will be superior

to any interest of the District, Power or any other investor in

the project. Power shall not permit any assignment or

encumbrances to impair the ability of the District to deliver

irrigation water or to impair the District's participation in

the proceeds of the Pacific contract set forth in Article VI

herein.

In addition to all other payments herein provided to be

made by Power, it will pay and discharge promptly all taxes,

assessments and other governmental charges or levies imposed

upon it or upon its income or upon any of its property, real,

personal or mixed, upon any other property thereof including

the premises and facilities attached as part of the development

of the hydro power project pursuant to this Agreement, as well

as all claims of any kind which, if unpaid, might by law become

a lien or charge upon the property. In the event a lien is

filed affecting any property interest of the District, with

respect to the hydroelectric power project for any obligation

incurred after the date of this Agreement, Power shall, within

thirty days after the lien is filed, cause the lien to be

removed by bonding over the lien.

XIV. BINDING ON SUCCESSORS

The covenants and conditions herein contained shall apply
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to and bind the successors, executors, administrators and

assigns of the parties hereto.

XV. FINANCIAL OBLIGATIONS

Any and all fees, costs and expenses incurred by Power

pursuant to this Agreement shall be the sole responsibility of

Power. The District shall have no obligation or responsibility

to assume any of such costs associated with this Agreement.

The $105,000 of preconstruction costs incurred by District and

identified on Schedule C, which is attached hereto and made a

part of this Agreement, shall be paid to the District.

XVI. TERMINATION

This Agreement shall remain in force for a term of ninety­

nine years; provided however, that after thirty-five years, it

may be terminated at any time during the balance of the ninety­

nine year term by the mutual written consent of all parties

hereto.

XVII. NOTICE

All notices required or permitted to be given under this

Agreement shall be in writing and shall be personally delivered

or mailed, postage prepaid, certified mail, return receipt

requested, to the parties at the following addresses:

a. If to District:

Lacomb Irrigation District
41358 Lacomb Drive
Lebanon, 0R 97355

b. If to Power:

Lacomb Electric Power Co., Inc.
2045 S. E. Washington
Milwaukie, OR 97222,
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or at such other address as either party may specify or by

written notice given to the other.

XVIII. ASSIGNMENT

Save and except for the purpose of obtaining financing,

neither party may assign its interest in this Agreement without

the written consent of the other party. Such consent shall not

be unreasonably withheld.

XIX. OWNERSHIP

Ownership of the hydroelectric facilities which are the

subject of this Agreement, shall be in the name of Power, and

the District hereby consents to the assignment at any time of

any or all of Power's rights and obligations under this

Agreement to any partnerships or limited partners therein for

whom Power serves as a general partner for the term of this

Agreement.

The District shall grant, convey or provide (a) such real

estate, property interests (including power generation, water

rights, easements and leases) and (b) support services

(including access to utilities) as are necessary to Power for

the purpose of construction and operation of the Project under

the terms stated herein; provided, however, tGat said grant,

conveyance or provision of said property interests and support

services shall not interfere with or encumber the 30 CFS of

irrigation water at any time such flow is used in operation of

the District's irrigation system. Any and all such

manner designed to protect and preserve the



of the District; to comply with the regulations set forth by

the Federal Energy Regulatory Commission (FERC)' and to comply

with those conditions established by the Water Policy Review

Board of the State of Oregon, and with any and all other

federal, state or local regulations or statutes governing the

District and the Project.

XX. MISCELLANEOUS

Conditions may be satisfied or waived individually, but may

only be satisfied or waived by written notice executed by both

parties, only to the specific matter set forth therein.

1. Except as otherwise specifically provided herein, no

party hereto shall have the right to obligate any other party

for any liabilities arising from any transactions contemplated

by this Agreement.

2. This Agreement constitutes the entire agreement of the

parties.

3. The failure of any party to this Agreement to insist

upon the strict performance of any provisions hereof or to

exercise any right, power or remedy consequent upon a breach

thereof in one or more instances shall not constitute a waiver

by said party of any such provision or other provision or

breach in any subsequent instance.

4. If any provision of this Agreement o.r any application

thereof shall be determined to be invalid or unenforceable, the

remainder of this Agreement and any other application of such

provision shall not be affected, and shall remain in full force

and effect.
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5. This Agreement shall be governed by and construed in

accordance with the laws of the State of Oregon.

6. District shall provide Power with notarized copies of

all resolutions of the District Board of Directors necessary to

authorize the execution of this Agrement, and other actions

contemplated hereunder.

7. Power shall provide District with notarized copies of

all resolutions of Power's Board of Directors necessary to

authorize the execution of this Agreement, and other actions

contemplated hereunder.

8. This Agreement may only be modified by a document in

writing executed by both parties.

9. This Agreement may be executed in counterparts, each of

which shall be identical and shall be deemed an original for

all purposes.

· IN WITNESS WIIEREOP, the parties have caused this Agreement

to be executed as of the day and year first hereinabove written.

a-= Secretary

Attest; _ /

-2E• ±

LACOMB ELECTRIC POWER CO.,
INC.

By tr

LACOMB IRRIGATION DISTRICT

Page 18 - HYDROELECTRIC PROJECT DEVELOPMENT AGREEMENT.



LAW OF°F'ICES

LAURENCE MORLEY
WM. R,TOMAS
RICHARD E. KINGSLEY
THOMAS J. REUTER
KEVIN J. FREEMAN
THOMAS A.Mc HILL

MORLEY, THOMAS, KINGSLEY 8 REUTER
0O EAST MAPLE STREET

LEBANON. OREGON 97355

April 8, 1985

TEL.(5O3) 2!58·3194

POST OFFICE Box 98

Atten: Donald R. Buell
water Resources Department
State of Oregon
Mill Creek Office Park
555 13th Street N.E.
Salem, OR 97310

RECEIVED
PR1 0 1985

WATER RE&OURCU DEPJ'
SALEM, OREGON

Re: Your File No: 60823

Dear Mr. Buell:

This letter is to confirm our recent telephone
conversation regarding the request of Lacomb Electric Power
Company, Inc. to amend the prior application of Lacomb
Irrigation District to increase water flow to 85 cubic feet per
second.

Would you please accept this letter as a request from the
irrigation district, in which the request for increased flow
should be applied.

We would further ask that you process this request and
advise us if it is necessary for any action by the water board
other than this correction in the name of the applicant to
Lacomb Irrigation District.

Mr. Eric R. Haessler, Attorney at Law, 2525 First
Interestate Tower, Portland, Oregon 9720l, has authorized me
to make this request for amendment, and for processing without
further water board action, and the withdrawal of the
application by Lacomb Electric Power Company, Inc.

As you requested, I am enclosing a copy of our agreement
with Lacomb Electric Power Company, Inc.

Very truly yours,

MORLEY, THOMAS, KINGSLEY & REUTER

Kua#
Richard E. Kingsley

REK/mew
Enclosure

cc: Eric R. Haessler
cc: Verle Jensen



LACOKB HYDRDLOSY
CRABTREE CREEi: FLOWS

CALCUATED BY USIH5 AREA-REDUCTIO~ ANALYSIS ON FLDMS KEASURED AT:
6A61H6 STATION I 14187000 AT CRABTREE, ORcSON

RECEIVE
AUG5 - 1982

WATER RESOURCES DEPT
SALEM. OKEGN

AVERA6E KDHTHLY FLOWS !CFS> FDR 1964-1970

CRABTP.EE CREEK Al DJVERSION
J#NUARY FEBRUARY KARCH APRIL IIAY JUNE JULY AU6UST SEFTEKBER OCTOBER NDVEKacR DECEKBER

HISH 2909 B90 783 536 42 31B 140 136 115 510 164 2052
LOii 2B0 36 185 185 135 4 25 27 25 43 108 229

KEAN 825 43 355 294 229 138 57 40 51 141 380 605

DRBIKEE EREEI AT POERHUSE

Hl6H 3287.17 1005.7 884.79 605.68 481.38 359.34 158.2 153. 68 129.95 576. 3 1654.32 2318.76
LOIi 31. 4 413.58 209.05 209.85 152.55 7'1:. 32 28.25 30.51 28.25 48.5% 122.04 258. 77
NE AN 932.25 492.68 401.15 332.22 258.77 155.94 4.A1 45.2 57.3 159.33 429.4 683.65

OREGON WATER RESOURCES DEPARTMENT ORDER:

ORDER

It is hereby ordered that application 60823 is approved subject to the
following conditions:

1. Use of water for hydroelectric purposes will be subject to passing
the following specified flows in Crabtree Creek past the point of
diversion in Section 25, Township 11S., Range ]E

t. 110 cfs
Nov.-May. 90 cfs
Jun. 1-15 40 cfs
Jun. 16-30 30 cfs
Jul. 1-15 25 cfs
Jul. 16-31 15 cfs
Aug. 12 cfs
Sep. 1-15 12 cfs
Sep. 16-30 110 cfs

As determined by the Director of the Water Resources Department,
the applicant rrey be required to install and rreintain such
facilities as may be required to insure compliance with this
condition.

2. The applicant shall provide for fish passage at the point of
diversion.
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SLOTTAENGINEERINGASSOCJATES, INCORPORATED
15-40 l<W DIXON STREET. CORVALLIS. OREGON 97330

5 may, 1981

Water Resources Department
555 13th Street, NE
Salem, Oregon 97310

ATTENTION: Water Policy Review Board

SUBJECT: Permit pplication 60823
For A Hydroelectric: Project ---.- ·
On Crabtree Creek, Near Lacomb, Oregon

Dear Friends:

This letter amnmends the letter presented earlier to the Water Policy
Review Board regarding the Lacomb Irrigation District's application
for a hydroelectric permit and to respond_to the interim order adopted
by the Board as part of the 4 pril, 1981 proceedings of the Water
Folicy Feview Eoard meeting held in Grants Fass.

;
From the enclosed information and consideration of the proper use of
the Crabtree Creek waters for power generation,it is hoped that the
Board will award a permit to the Lacomb Irrigation District for
diverting 45 CFS from Crabtree Creek for power' production. The
following points are.to be considered:

PROJECT FEASIBILITY:

The preliminary feasibility studies show, this project to have
good promise for early payback. The Lacomb Irrigation District
proposes to divert up to 45 CFS of water from Crabtree Creek with
235 Ft of head to create over 1200 kWe theoretical and 750 kWle
realistically.

If the plant were to operate only during the non-irrigation
season (e.g. 9 months) then some 5 million kilo-watt hours of
electricity would be produced annualy. Considering a nominal
return of $0.05/kWH then an annual income of $250,000 for only
the nine (non irrigation> months could be derived. It is
expected the turbine-generator system selected for this site
would continue to be operated even during the irrigation season
but, at reduced output because of the quantity of water available
for power would be reduced by the amount needed for irrigation in
the District. The District has appropriated rights for O FS.

An engineering estimate of the costs for this project's
construction follows on the next page; The estimated construction
costs for the Crabtree Creek hydro-power project total
$1,192,000.

The project anears to have remarkable potential in view of

~ .. ········-·· .. ··-· .-·- - . -- . ···-·. . . ······· ..... ······-· ·---· -·· ... - ..
Erg_ _E_EERETIRESETEEEEEEEEEEEE IIEE-REIT-2gr E-TEE=-z±II±TI±g-I



..
COST ESTIMATE: IIAY 5, 1981

SITE PREPARATION
LAND PURCHASE 95000
ACCESS ROADS 5000
EROSION CONTROL 2000
SLOPE PROTECTION 5000
ENVIRONNENTAL 5000

CAHAL PROTECTION 6UNITE 200000

FISH SCREENS 20000

INTAKE SC8EENIN6 5000

PIPELINE 91000- ..._
VALVES

SLIDE SATES 2500
BIFRUCAHOH 2500

TURBINE: FRANCIS TYPE 110000
6ENERATOR: INDUCTION TYPE ::. 50000

STATION ELECTRICAL EOUIPNENT
TRANSFDORNER, LIGHTNIN ARRES 20000
NICROCOIIPUTER/CONTROLLER 20000
STATION SWITCHING SEAR 50000

MISC POWER PLANT EQUIPNEHT:
VENTILATION EQUIP 4000
FIRE PROTECTION 2000

TRAHSIIISSIOM LINE 2000

POWERHOUSE 40000
STRUCTURAL 5000
EXCAVATION 2000
FOUNDATION 4000
SWITCH YARD 8000

TAILRACE CONCRETE 20000
RIP RAP 10000

CONTIN6EHCIES 251 195000

SUBTOTAL 975000

EN6INEERIN6, CONSTRUCTION
FEASIBILITY 21 19500
POWER KARKETIN 11 9750
LICENSE PERMIT APPLICA 21 19500
PRELIIIINARY DESIGN 31 29250
FINAL DESl6H 6.51 63375
ECOHOIIIC AND FINANCIAL C 17. 9750
CONSTRUCTION IIANASEIIEHT 5.51 53625

SUB TOTAL 1179750
tr t 4 a #



projected annual returns, in excess of $250,000, based on only
the dependable (non irrigation season) flow, and an estimated
maximum capital outlay of $1,192,000. nnual maintenance costs
are expected to be less than $0,01/KW-Hr or $50,000/yr. A
full-time operator will be employed and will be provided housing
on site. Payout on the project should be less than 1O years.

An application requesting funds from the U.S. Department of
Energy for conducting a feasibility-design study has been
evaluated and approved; however the funds have been frozen. The
Lacomb Irrigation District Board feels it is prudent to commence
directly with the needed design effort, but the Lacomb
Irrigation District is without sufficient financial backing to
carry off such a study without obtaining a loan. Realizing that
local banks amd even the State of Oregon are generally unwilling
to make such loans without the District having the requisite
water rights for generating hydroelectric power it places a great
need for having the permit. application approved and in hand.
Having an approved permit for hydroelectric power is needed for
negotiating for power sales contr-acts which also will affect the
r-equested feasibility study outcome. ­
It would be beneficial to the Lacomb Irrigation District to
receive its hydroelectric permit at an early date to facilitate
power sales and loan negotiations.

A loan application for construction of the Crabtree Creek
hydro-power project is being made to the State of Oregon underthe
Small Electric Loan Frogram. The earliest that bonds could be
sold and funds for the Crabtree Creek hydro project construction
could be gained is optimistically estimated as September , 1981.
Delivery of the turbine is estimated to take 12 months after
placing an order according to recent reports regarding deliver-y
schedules. Initial construction, including repair of the canal
banks would be initiated on award of. the constr-uction loan being
sought.

LOCATION OF POWERHOUSE AND PIPELINE:

The proposed location of the canal headgate-pipeline transition
is as stated in the application request: N1294.B W718.8 ft in
Section 21, Township 11S, Range lE, W.M. The proposed location
of the powerhouse site and point of flow return to Crabtree Creek
continues to be at N2323.7 W837.3 ft in Section 21, Township 11S,
Range 1E, W.M1. detailed survey was completed since the Water
Policy Review Board hearing on the application on 16 February,
1981 in Lacomb. topographic map is appended shewing the path
of the pipeline and the properties in consideration.

There are no forseeable obstacles regarding land acquisition or
easements for the project. Easement for the pipeline to cross
Champion Timberlands has been accorded in writing by Mr. Thomas
D. Lackey, Real Property tanager of Champion International
Corporation on 12 January, 1981. Easement for the pipeline to
cross the Snow Peak Logging Road and the Shingle Mill Road has
been.. aproved by Willamette Industries .Pr. Bergman) .

...-. -.i.-..­
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Negotiations for purchase of the Collins' property, north of the
Snow Peak Logging Road and south of Crabtree Creek are
progressing well. The Collins' property is the
powerhouse-tailrace site. A meeting with the Collins was held on
14 pril, 1981 to discuss purchase of lands requisite for
completing the Lacomb hydroelectric project; see the attached
copies of related correspondence.

Assurance of notice and coordination of the anticipated
construction across the above mentioned properties has been given
to the respective parties involved.

Preliminary discussions with the Linn County staff indicate no
problems with the siting of the proposed facilities; Copy of
their correspondence is enclosed which gives indication that the
land under consideration may be considered for conditional
(hydro-power development) use. It is realized that additional
clearances and permits will need to be obtained from Linn County
before construction will be approved. In discussions on the 13th
of April, the Linn County Planning staff thought there would be
need for a conditional use permit for the hydroelectric project
and that it fits within the present zoning requirements for the
area; Accordingly applications are being prepared for the Linn
County Planning Commission's consideration.

lso enclosed is copy of correspondence
Council of Governments indicating support
aspects of the Crabtree Creek hydro-project.

from the Benton-Linn
for the feasibility

Before land purchase and feasibility studies can be successfully
completed it will require having an approved hydroelectric power
permit. The Water Policy Review Board's consideration on this
matter will be sincerely appreciated.

REDUCTION OF WATER LOSSES IN CONVEYANCE BETWEEN THE POINT OF DIVERSION
AND POWERHOUSE:

Reported measurements between the point of diversion and points
along the Lacomb Irrigation Canal indicate a significant loss of
water during the canal's operation. This is recognized and it
has been proposed that steps be taken to reduce such losses
following the installation of the hydroelectric plant.

The means for reducing canal water losses from the diversion
point to the hydro-power pipeline junction will be to seal the
canal along its course by guniting the ditch bank. A second
measure for reducing the subordinate distributed canal losses, by
installing a pressurized piping system, will be the subject for a
detailed engineering economics study. The pressurized piping
irrigation system concept may make it possible to reduce the
irrigation demand by perhaps 50/ of the presently appropriated 30
CFS, which would accordingly allow more flow to pass through the
turbine and return earlier to Crabtree Creek and above the
Roarina River junction.



EFFECTS OF MINIMUM FLOW REQUESTED BY THE DEPARTMENT OF FISH AND
WILDLIFE ON THE PROPOSED PROJECT:

As mentioned above, by permitting the Lacomb Irrigation District
to develop a power site along its canal, it will be possible to
return additional flows to Crabtree Creek that would normally be
lost through evapotranspiration and leakage during irrigation
periods for which the Lacomb Irrigation is entitled to take up to
30 CFS. ~ This return would be facilitated by the proposed
pressurized irrigation pipeline which would be constructed
following the hydroelectric turbine installation. Some
speculation has been given that approximately only 15 CFS would
be needed to irrigate the present lands if ditch and
evapo-transpiration losses were properly reduced. Accordingly up
to 15 CFS would be returned to Crabtree Creek above Roaring River
of the 30 CFS appropriated by the Lacomb Irrigation District.
Thus of the 45 FS requested for power development, then up to o
CFS would be returned to rabtree Creek above Roaring River ,
provided there would be sufficent flows at the point of
diversion.

The Lacomb Irrigation District would plan to install fish screens
at the intake of the diversion point to prevent downstream
migrants from entering the power canal. Approval for the design
of the fish screen will be coordinated with Oregon Fish and
Wildlife staff <Mr. Bert Carnegie of Portland).

AVAILITY OF WATER FOR USE:

Hydrologic analyses show that less than five percent of the time
do the flows on Crabtree Creek fall below 40 CFS near the point
of diversion of the irrigation-power canal. In discussions with
Mr. Thomas Kline of the Water Resources Department and Mr. Lou
Fredd, Head of the Environmental Section of the Oregon Fish &
Wildlife Department on 14th of pril, 1981 there was question
regarding stream flow data sources and correspondingly the runoff

·coefficients used with precipitation data to predict runoff. The
flow duration data used in review of the Lacomb Irrigation
hydro-power project was selected from Oregon State University's
Water Resources Research Institute publication " Resource Survey
OF River Energy nd Low-Head Hydroelectric Faver Potential In
Oregon, Appendix 2-B Middle Willamette Basin, Appendix to
WIRRI-1, pril 1979. 11 On questioning Dr. P.. Klingeman,
Director of SU s WRRI, regarding the runoff coefficients used to
predict the stream flows, he said that rainfall-runoff relations
were first determined for gaged areas and subsequently these
coefficients were used for smaller reaches of individual streams
and tributaries. Without review of his files he suggested that a
runoff coefficient near 0.50 would be close to that used in the
1979 WRRI studies.

.,.,_ %. < l,on
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the Lacomb Irrigation District's water rights of 30 CFS.
Accordingly one would not expect to take 45 CFS from the stream
if the quantity of flow were not available.

The Department of Fish and Wildlife have requested in Mr. Kline's
26 March memo that a minimum flow of 12 CFS be provided Crabtree
Creek just above Roaring River during August through 15
September. From the proposed plan of diversion and return of
flow, this minimum flow requirement would seem reasonable
considering the power project's operation, providing that the
Lacomb Irrigation District's pressurized piping system were
functional for irrigation and that 27 CFS were available to
satisfy the 15 CFS irrigation needs and· the 12 CFS Crabtree
Creek-Roaring River minimum flows. It is expected that since the
intake at the point of diversion doesn't have a dam or
significant structure that at least 12 CFS would continue past
the point of diversion even during periods of extremely low flows
and that the fisheries minimum flow requirement will be met
without difficulty.

The Lacomb Irrrigaton District does share a strong concern for
maintaining a vialbe stream system along Crabtree Creek and with
its tributaries. On the other hand, the Lacomb Irrigation
District is unwilling to relinquish its rights to its present 30
CFS in order to meet minimum flow requirements along Crabtree
Creek's course, from the point of diversion to the point of
possible return flow at the power site. As pointed out in
Governor Pc£all's letter (1 June, 1975): "ll water rights
existing as of the date the Board enters its order take priority,
under Oregon laws, over the Board's order.'' In other words, the
Lacomb Irrigation District would not generate power if there were
not 30 CFS available for irrigation with its proposed facilities.

NECESSARY EASEMENTS OR RIGHT-OF-WAY FOR THE PROJECT.

As mentioned above regarding the location of the powerhouse and
pipeline that requisite negotiations have commenced for obtaining
the right-of-ways across the Champion Timberlands, Willamette
Industries' roads, and for obtaining Pirs. Collins property on
which the powerhouse and tailrace will be located. Coordinated
planning will be carried out with Linn County to meet with the
land use plan for the area.

It is understood that legally the Lacomb Irrigaton District has
the right to easement across lands within the Irrigation
District. It is planned however to work cooperatively with the
property owners to develop a means for crossing their property
with the least significant impact possible.

It is planned for example that several sections of the pipeline
will be buried so as to not hinder timber operations in the area.
Also it is planned that the powerline for the hydroelectric
system will be placed underground paralleling the penstock to
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acceptable.

CONSITENCY WITH LAND USE PLANS:

Copies of correspondence from the Linn County Planning Department
are attactied which give indication that no policy or statement
exists that would preclude application or consideration of the
lands in question for hydro-power development. Applications for
the Crabtree Creek hydro-power development will be completed and
coordinated with the Linn County Planners to give assurance that
the project is consistent with the land use plans for the area.

This area is designated "Forest/Farm and Forest Conservation and
Management." Accordingly the hydroelectric development would fit
into these categories without need for zone changes, i.e. the
areas would be retained as FIF and FM. Linn County's Zone
Designation F/F Section 7.040 permits "energy generating
facilities producing power for public sale which utilize
resources obtained on-site" and its FCM Section 5.040 permits
"dams, reservoirs, water storage facilities, hydroelectric power
stations, and similar such facilities and uses" and "energy
generating facilities producing poweF for public sale which
obtain the energy resource on site." The only variance that
ppears to be necessary within Linn County's zoning requirements
for this project seems to be for minimum setback standards for
Riparian conditions; The tailrace and outflow from the powerhouse
will need to be within the 50 foot minimum setback from the
stream. Seemingly, the only stringent criteria needed to be
satisfied for approval are those found in Linn County's Article
20, Section 20.035 which state:

That the location, size, design, and operating
characteristics of the propose development will be
compatible with and will not adversely affect the
livability or appropriate development of abutting
properties and the surrounding neighborhood.

That the location, design, and site planning of the
proposed development will be as attractive as the nature
of the use and its location and setting warrants.

That the propose development will provide a basic service
to the community or region.

The Lacomb Irrigation District will obtain all necessary permits
and licenses for construction and operation of
hydroelectric site as required by law. The District will be in
compliance with the Linn County Planning criteria.
on the progress of its development will be

from the be



to the present
regarding moving
stream's path.

stream bank. This will have the smallest impact
existing stream bank rip-rap protection and the

It is recognized that Crabtree Creek sometimes floods and does
significant destruction along its stream banks. Engineering
efforts will be made to provide adequate protection to the
powerhouse and tailrace structure which will be sited on the
South Bank of Crabtree Creek. ssurance of the structural
integrity of the present rip-rap of the South bank is given
regarding the construction of the Lacomb Irrigation Hydroelectric
facilities on the Crabtree Creek.

CLOSURE:

As Lacomb Irrigation District's representative, it is my priviledge to
say thank you to the Oregon Water Resources Department's Water Policy
Review Board for this opportunity to provide information at this time
relative to approval of the requested permit application for a
hydroelectric project on Crabtree Creek.

It is hoped that the Board will give a positive response for approving
the requested hydroelectric permit in order td facilitate the progress
on applications for feasibility, design and constrution loans and in '
order to advance the dates for construction and purchase commitments.

I. .I y2. .d!f-11 IC A
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Department of Energy

Idaho Operations Office
550 Second Street . : . '

Idaho Falls, Idaho 8340l, APR 2 8 1981
. '
'
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Lacomb Irrigation District
41358 Lacomb Drive
Lebanon, OR 97355

ATTENTION: Larry S1otta
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..

o a+ a • a«

--,·-
>,,ye
-Td4e

Preston B. Brimhall
Contracting Officer

SUBJECT: HYDROELECTRIC FEASIBILITY STUDY AND LICENSING-t~N PROGRAM
APPLICATION NO. Fl0-058 - CRABTREE CRE}:K, LACOMB.IRRIGATION CANAL,
LINN CTY, 0R ­

Dear Mr. Slotta:

Your application for a hydroelectric loan has been evaluated and has been
approved. The Department of Energy's Hydroelectric Feasibility Study and
Licensing Loan Program is one of many federal loan programs presently under
review by the Reagan Administration and Congress. Applications for DOE
loans are still being accepted and processed; however, DOE staff are
advising applicants and potential applicants that they cannot be assured
that any additional loans will be made even if this office approves the loan
application, because funds may not be available.

­
At such time as a final determination is made regarding funding for the loan
program, you will be informed as quickly as possible. In the meantime, your
application will remain in our files pending future disposition.•

i

Sincerely,



«

43083 Snow Peak Drive
Lebanon, Oregon 97355

23 pril, 1981

Lacomb Irrigation District
41358 Lacomb Drive
Lebanon, Oregon 97355

Dear Friends:

This letter is written in response to inquiries regarding my
property located at the above address and.described as: Tax Lot
##3300 of Section 21, Township 118., Range 1E.of W.M1. in Linn,
County.

~--It is my understanding that the Lacomb Irrigation District
is hoping to develop a hydroelectric system that would have its
turbine-generator facility located on my property, where return
flows would subsequently be made into Crabtree Creek. It is my
understanding that the District is interested in purchasing
enough land to site the facility properly.

I have followed the recent hearings and corresponding news
discussion regarding your hydro-electric development with
interest. I am in favor of" seeing a project such as this
completed for benefit of the public and for reducing our nation's
dependence on fossil fuels for energy supplies.

I am willing to sell all four acres of this property,
including my house and associated improvements for the site of
the Lacomb Irrigation District's hydroelectric operations. I am
presently asking $95, 000 for the total property. Alternatively,
I am willing to sell the eastern-most parcel of property as a
generator site (involving some 400 ft. of Snow Peak Road
frontage} for $15,000. With this smaller parcel I am willing to
provide a limited easement for construction and operational
purposes through my entry way and then across the north side of
my property parallel to Crabtree Creek to the hydroelectric
generator site.

After having visited with your representative and engineer,
Dr. Larry Slotta, I have given considerable thought to the
options I am offering the Lacomb Irrigatin District regarding
this property. My preference would be to sell all of the land at
an early date rather than to consider other alternatives at this
time. I would appreciate receiving earnest money and a '
commitment from your organization at your earliest possible
convenience so that my husband, Don and I can start to establish
firm plans for our future. Your consideration in this matter



I wish you the best of success with your hydroelectric
project. Call on me at any time if you wish to discuss
arrangements regarding this property; I can be reached by calling
(505) 451-2878.

Sincerely yours,

Gwen Collins
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DOM A. Wll..SON, JI..
0

&od_ Jr.ANNE \llLSON, buaband and wife

QMl(T.lalk

CONVEY TO ·:'...•
·1 ··

:•

DOIIL\LD i.. COLI. INS ao.d GJEH COLLINS, _;~us band :._nd wife
.

.... . ··;.

•• per attached:

.....

:7as
• • I • o .. ••-- -PAll.CEL II:

. .
All of the eat 1/2 of the· Nort.be.ut 1/4 of the Soutb~•t 1/4 of Sectio11 21, Tewa.ship
11 South, Range 1 ~at of· the Villaretre Heridian,lying Souch of the center of Crabtree
Creak aod Horth of SllOW· peak Loggi11g Road aa conveyed _by deed recorded May 12, 1939 1n
Book 149, Page 526, deed records. Subjectto easerentsof record.

0 N -·• • • .

PilCEL I:

.
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I

·. ·. l
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i
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.. -"t • - t
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Beginning at a 34" pipe which ts on the Vest line of the Northeast I/4 of the Southeast
1/4 of Section 21, Tawa■hip· 11· South, beige 1- East-of ·th~ Willamette Meridian in Lino.
County, Oregon aod Horth o• 461. East 849 feet from· the Souttvest corner of aaid North- ..
eaat, l/4 of aauhSout:hea■t i/4 of -aaid Section 21; thence North 0 46' East along said
Wut· line- 2.3.45 feet to the true point of beginning; thence North 9• 03i We■t 364,.5'5 feet;
tbei:w::a Hortbeaaterly 98 1;eet' more or less to.a point on 'cbe we·■c· li'ne of aaid. Nortbe&■t
l/4 of said Southeast l/4 of said Section 21 vhichi 21 feet South of the North lie of
a1d Southeast l/4 of said Section 2l; thenceSouth 0? 46' vest along the Vest line of
■aid Nortbe&■t 1/4 of said Southeast 1/.4 of ,aid'. Soutlie.aat · 1/4 of· aai'd SectioD 21,. 449.
feer:· more or leas ·to the true· point of ·begiaoiog··; :· _-· .. • . .. i• ...

:

\
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Lacomb Irrigation & Hydro
P.O. Box 2485

Lebanon. OR 97355
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Lacomb Irrigation & Hydro
P.O. Box 2485

Lebanon. Or 97355
Office: 34070 East Lacomb Rd.

Phone (541)-451-1588 Fa(541 )-451-2779

Water Resources Department
North Mall Office Building
725 Summer Street NE, Suite A
Salem, OR 97301-1271

Reference used ID: 5024

Dear Water Resources Department;

Please update your records to reflect the a change in the Secretary/Treasurer
name of Howard Gabel, to Julie McKinnon. Howard Gabel is no longer employed
by the District. The address is correct at PO Box 2485, Lebanon, OR 97355.

We have received your letter of the annual reporting being due, and will submit
as soon as possible.

Sincerely,

Secretary/Office Manager

541-451-1588

RECEIVED BY OWRD

$£P 11 201

SALEM, OR



376-6507

ierch 6, 1985

Ls.comb C:lcctric Power Company, Inc.
2045 SE .lonhington
ilauki, 0/ 97222

pplication 60825 uas filed by the Lacomb Irrlgotion Oiut,·ict on
September 29, 1900 and approved by the \Jatcr Policy .~ovicw 3oord for tho
use of 45 cubic feet oer second of water from Crabtree Creel< on tiay ,
1981. OnOcto.Jcr l, i9ll2, it v:os determined that the Uistrict's request for
an additional ZO cfs would not require further Goard action.

/\ny ~groernent between o municipal corporation end a private developer
Must be reviewed by this office to determine if, under the agreement, the
project still quolifie!:l as a municipal project and tho opplicotion can be
procco:1ed under 0. {5 chapter 537. Application 6(1823 is a chapter 357
application. Previous agreements wero reviewed by the .Jopartmcnt of
Justice in March of 1903 end January of 1984. fhe agreement dated
-4ugust 16, l 9U4 betw(rnn the District and you must be reviewed by this
offic0 before any further determination can be mode on your request for
odditionol water.

Application 60d23 \.10~ filed by the Oiotl'ict an<.l eny amendment to the
application must be requested by thC' Oistrict or someone authorized to oct
for them. Jnloss tllo agreement s;:,ocifically authorizca your organization to
act in their behalf, ue would need an excerpt from the minutes of one of the
,)fotrict's boorrj r.1octinqs granting that authorization. Also roquired is
evidence that the 8istrict's boerd authorized entering into the August 16
agreement.

If the di!ltrict does not mointoin sufficient control of tile project to qualify os
e municipal project under Application 60823, the alternative is to file 8
license opplication under Ur<.S chapter 543.

Pleose submit a copy of the August 16, 1984 agreement so that it can be
reviewed and we can continue processing the application.

Sincerely,

DON4AL_ .&. 3Ji
Hydroelectric i...ic'cnsin9 i::ngineer
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Laconl lee Ree Ce. he
2o45S.a.ton
tdeaaktu, COe9on 97222

February 26, 1985

The Water Policy Board
Mill Creek Office Park
555 13th Street N.E.
Salem, Oregon 97310

Subject: Crabtree Creek Hydro Project
FERC Project No. 6648

RECEIVED
MAR.1 1985

WATER RESOURCES DEPT
SALEM. OREGON

Lacomb Electric Power Company is working with Lacomb Irrigation
District under an Agreement dated August l6,1984 . Under that
Agreement certain rights have been transferred to Lacomb Electric
Power Co.,Inc. by the Lacomb Irrigation District. (see attached
true copy of page 4 of the Agreement)

In accordance with that agreement Lacomb Electric Power Co. , Inc.
request that your board grant to the Irrigation District a total
of 80 CFS from the Crabtree Creek to be diverted thru the existing
headgate. It is the belief of the engineers we have had to examine
our preliminary plans that this will be sufficient water flow
to meet our contractual obligations under 'the existing P.P.& L.
Power Purchase Contract.

We understand that Mr. Bjorn 0. Lehto of Lehto Partners, Inc.
has met the other requests of The Water Policy Board and that
you will act officially on this matter on receipt of this request.
If there are further requirements please advise so we may respond
promptly to them.

Very Truly Yours,

V(I__CE PRESIDENT

Lacomb Electric Power Co.,Inc.

.#$.#



RKPage 4 - HYDROELECTRIC PROJECT DEVELOPMENT AGREEMENT.

t

permits, to allow Power to develop and construct the Project,

all in accordance with the terms and conditions of this

Agreement.

NOW, THEREFORE, in consideration of the mutual promises

contained herein and as set forth in this Agreement, District

and Power agree as follows:

I. PROJECT DEVELOPMENT

l. District shall transfer to Power such rights with

respect to the Lacomb site (including, without limitation, fee

interests, leaseholds, easements, but excluding the basic

irrigation rights and water rights) as it has which are, in the

determination of Power, helpful for the development of such

site into a power facility. Power shall take steps to acquire

such further rights as may be necessary for the Project. It is

understood, however, that no commercial commitment for

construction of the Project shall be commenced without Power or

the District first securing the necessary water rights, all

other necessary state, federal and county permits, licenses,

entitlements and approvals, and an acceptable power sales·

contract. The District shall support Power's efforts to obtain

all such items. In the event such support would cause the

.District any additional charge, such proposed additional

f charges should be submitted to Power. Upon Power's prior

written approval, which shall not be unreasonably withheld,

District shall incur such additional charges, and Power will

reimburse District from construction funding.

2. District will assign to Power the Pacific Contract



$2...
. STATE OF OREGON INTEROFFICE MEMO

TO. Bill Young DATE: February ll, 1985

FROM: Staff

susJcr. Permit Application 60823, Lacomb Irrigation District

On May 8, 198l, the Water Policy Review Board approved Permit Application
60823 submitted by Lacomb Irrigation District to utilize up to 45 cfs of
water from Crabtree Creek for hydroelectric power purposes. The Order
issued by the Board was conditioned to provide for minimum streamflows
and fish passage at the point of diversion.

On August 5, 1982, the district amended the application to reflect the
use of an additional 20 cfs for a total of 65 cfs. The additional water
increased the theoretical horsepower from 1,200 to 1,600. The permit
still has not been issued.

The district is now requesting to amend its application again by increase
the proposed diversion an additional 15 cfs for a total of 80 cfs. The
additional water would increase the theoretical horsepower from 1,600 to
2,136 THP.

The proposed increased use will not significantly alter other elements of
the proposed project. Flow data presented by the districts consultant
indicates that there is sufficient water in Crabtree Creek to operate the
project during a substantial portion of the year. The district will
still be required to comply with the minimum flows and fish passage
measures set forth in the Board's Order of May 8, 1981.

As the proposed amendment does not appear to alter or adversely affect
the elements or concerns in the Board's Order, the staff recommends that
the district be allowed to amend their application as proposed without
additional referral to the Board for hearing.

As a condition of approving the amendment, the staff also recommends that
the district be advised, in writing, that any additional amendments will
represent substantive enough changes in the original application that
another public hearing, based on the current standards, will be required.

cc: Water Policy Review Board
Don Buell

6615C



LEHTO PARTNERS, INC.
2045 S.E. WASHINGTON ST.

MILWAUKIE. OR 97222
(503) 653-(0053

The Water Policy Board
Mill Creek Office Park
555 13th St. N.E.
Salem, Oregon 973l0

Subject: Crabtree creek Hydro Project
FERC Project No. 6648

February 4, 1985

i. E{w
FE - 1985

WATER RESOURCES DEPT
3AL.EM, 0REGO

Lacomb Electric Power Company is working with Lacomb Irrigation
District in the financing and construction of the facilities.

· I perform project management services to Lacomb Electric Power
Company.

I understand that a question has been raised by the Board
whether there will be a difference in the hydraulic head from
the previous request, that is, will using a pipe instead of
the ditch increase the head.

The difference in elevation between the water inlet area and
the point at the ditch where the line will turn to go downhill
and where the irrigation water connection will be - approximately
3 miles from the inlet - is approximately 20 feet according to
the topographic map. This difference will be consumed almost
exactly by the friction losses in the pipeline up to that point.
Therefore the "net head" will not change to any appreciable
amount.

The pipeline will be expensive, so why is it necessary? A
hydrology study will be conducted and will determine the amount
of water that would flow in either

- the ditch after cleaning it of debris
- a pipe laying in the ditch

I do not at this point believe that the ditch would carry a
sufficient volume due to the low head and expected seepage
losses. A pipeline full of water should carry the required
volume without these losses. The hydrology study is needed
to determine what kind o:f water conduit will be needed to do
the job in the most cost effective way.

I hope this explanation is satisfactory. I will be glad to
keep Mr. Don Buell informed of our progress if the Board would
so desire.

Copy: Mr. Don Buel1
Licensing Engineer



LEHTO PARTNERS, INC.

BJORN- 0. LEHTO
PRESIDENT

:!045 S.E. IVASlll~GJ"O:-l ST .
MILWAUKIE, OR97222

(503) 653-0053
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LEHTO PARTNERS. INC.
2045 S.E. ASHIINGTON ST.

MILWAUKIE. OR 97222
(503) 653-0053

CRABTREE CREEK HYDRO PROJECT

RECEIVED
JAN1 7 1985

WATER RESOURCES DEPT.
SALEM, OREGON

DESCRIPTION OF PROPOSED HYDRO ELECTRIC FACILITY

THE PROPOSED FACILITY WILL INCLUDE THE FOLLOWING MAIN
COMPONENTS.

- RE-USING THE EXISTING DIVERSION AND INLET

- A WATER SCREENING STRUCTURE

- A PIPELINE TO CARRY WATER

- A POWER HOUSE TO PRODUCE ELECTRIC POWER

- POWER TRANSMISSION EQUIPMENT

- A PIPELINE CONNECTION TO SUPPLY WATER
TO LACOMB IRRIGATION DISTRICT



LEHTO PARTNERS, INC.
2045 S.E. WASHINGTON ST.

MILWAUKIE, OR 97222
(503) 653-0053

WATER INLET AND SCREENING

No darn will be constructed nor will the existing river
channel be obstructed in any way. The existing diversion
structure and inlet will be used.

A new water screening structure in the canal will be
constructed in the general area downstream of the existing
diversion and inlet gate.

Natural resource agencies, foremost the Oregon Department
of Fish and Wildlife will be consulted for design require­
ments in order to insure fish passage in Crabtree Creek in
Linn County, Oregon.

The inlet includes a channel to receive the flow from the
creek and leads to vertical screens that operate auto­
matically. The screen structure will include sand traps
and sluice ways to flush sand and gravel o.ut of the channel,
and a fish by-pass back to the creek. The channel will be
equipped with coarse trash screening and the inlet is
protected from floating logs and large debris.

The screened water flows to a water channel leading to
the water pipeline. The water level will be maintained
at the inlet so that the flow can be accurately controlled.
This will enable Lacomb Irrigation District to comply with
minimum stream flow requirements set forth by the Oregon
Water Resources Department.

7



LEHTO PARTNERS. INC.
2045 S.E. WASHINGTON ST.

MILWAUKIE, OR 97222
(503) 653-0053

PIPELINE

The existing canal will not be used except as a bed for the
pipeline. The canal will supply irrigation water to the
District during the irrigation season in 1985, thereafter
water is supplied to the District thru the pipeline.

The pipeline will be metal pipe, approximately 4 feet in
diameter. It will carry water from the inlet to the
generating station - see enclosed enlarged topographic
map - for a distance of approximately 3 miles. The pipeline
will follow the existing canal and maintenance road for
about three miles to a point near Hammond Camp. At that
point there will be valves and piping connections to supply
irrigation water to the existing ditch and water for power
generation to the power house.

The water going to the power house will enter an approximate
4' diameter steel pipe going downhill to a power generating
station and return to Crabtree Creek at the power house
location.

80 CFS of water will be used for power generation during
8-10 months of the year when the flow in the Crabtree Creek
is sufficient. The flow in the Creek has reached a 600 CFS
level in the winter months, and has been very low - barely
supporting irrigation requirements during dry summers in the
past. The Lacomb Irrigation District has the first right to
water after which minimum stream flow requirements must be
satisfied. Water in excess of these restrictions may be used
for power generation.

The pipeline will insure the supply of irrigation water from
Crabtree Creek to the Lacomb Irrigation District farmers.
There are presently approximately l900 acres under irrigation
and the supply of water has been insufficient due to losses
and leaks in the canal, and has been totally disrupted in
the past. The new water supply system will enable the 150
farmers to double the irrigated acreage and avoid crop losses
due to lack of water during the dry months.



LEHTO PARTNERS, INC.
2045 S.E. WASHINGTON ST.

MILWAUKIE. OR 97222
(503) 653-0053

POWER HOUSE

The power house will be approximately 20 X 20 feet in area
housing turbine generators, operating controls, auxiliary
equipment, maintenance materials etc.

A tailrace will be designed in accordance with recommendations
made by fish and wildlife agencies in order to blend the plant
flow with the flow of Crabtree Creek. Care will be taken to
design the exterior of the structure to complement the environ­
ment.

Power will be generated with approximately 5
units, each one capable of approximately 250
about 15-20 cubic feet of water per second.
be of the "reverse-pump" type and the number
operation will be automatically controlled.

POWER TRANSMISSION

Turbine-Generator
kW while passing
The units will
of units in

An existing Pacific Power & Light transmission line will be
used. This line will be upgraded as deemed necessary by
PP&L.

A new transmission line will be constructed from the power
house to the existing line, a distance of about 1200 feet.
This line and all elements pertinent to power transmission will
be constructed as directed by PPL.
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/ Division of State I.ands

1445 State Street
Salem, 0R 97310
Phone: 378- 3059

378-3805

a foCc€CoRECE!ED zag. z.gs
tr Penni t Type Removal/Fi 11

NV]?193: Waterway Crabtree Creek
WATER RESOURCES DEPT.County _ Linn County

SALEM OREGON Exp1ration Date November 9, 1985
• PN 004707

LACOMB IRRIGATION DISTRICT

IS AUTHORIZED IN ACCORDANCE WITH ORS 541.605 TO 541.695 TO PERFORM THE OPERATIONS
DESCRIBED IN THE ATTACHED COPY OF 1HE APPUCATION, SUBJECT TO THE SPECIAL CONDITIONS
LISTED ON ATTACHMENT A AND T6 THE FOLLOWING GENERAL CONDITIONS:

1. This pennit does not authorize trespass on the lands of others. The permit
holder shall obtain all necessary access pennits or rights-of-way before entering
lands owned by another.

2. This pennit does not authorize any work that is not in compliance with local
zoning or other local, state, or federal regulation pertaining to the operations
authorized by this pemit. The pemit holder is responsible for obtaining the
necessary approvals and permits before proceeding under this permit.

3. A11 work done under this permit must comply with Oregon Administrative Rules,
Chapter 340; Standards of Quality for Public Waters of Oregon. Specific water
quality provisions for this project are set forth on Attachment A.

4. Violations of the ters and conditions of this permit are subject to
administrative and/or legal action which may result in revocation of the permit
or damages. The permit holder is responsible for the activities of all
contractors or other operators involved in work done at the site or under this
permit.

5. A copy of the pemit shall be available at the work site whenever operations
authorized by the pennit are being conducted.

6. Employees of the Division of State lands and all duly authorized representatives
of the Director shall be permitted access to the project area at all reasonable
times for the purpose of inspecting work performed under this pennit.

7. Any permit holder who objects to the conditions of this permit may request a
hearing from the Director, in writing, within 10 days of the date this permit was
issued.

NOTICE: If removal is from state-owned submerged and submersible land, the applicant
must comply with leasing and royalty provisions of ORS 274. 530. If the project
involves creation of new lands by filling on state-owned submerged or submersible
lands, you must comply with ORS 274.905 - 274.940. This permit does not relieve the
permittee of an obligation to secure appropriate leases from the Division of State
Lands, to conduct activities on state-owned submerged or submersible lands. Failure
to comply with these requirements may result in civil or criminal liability. For
more information about these requirements, please contact the Division of State
Lands, Waterway Leasing Office, 378-3805.

Ed Zajonc, Director
Oregon Di vision of State I.ands

Novgnber.9, 13%4
Date Issue
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ATTACHMENT A

Special Conditions for Material Removal/Fill Permit No. 3872

1. This permit authorizes the removal of up to 1,750 cubic yards of material
and the placement of up to 2,087 cubic yards of rock fill and rock riprap
in Sections 21 & 25, TllS, RlE (Crabtree Creek, mile 17.0) to construct a
diversion and powerhouse as outlined in the attached permit application,
map and drawings.

2. The operation shall be conducted in a manner that will minimize any
turbidity increase.

3. Waste materials and spoils shall be pl aced above the bankline.

4. Turbid waste waters from the project shall be provided adequate settling
time.

5. There shall be no removal or filling in the permit area between
September l5 and July l.

6. Only clean, erosion resistant rock from an upland source shall be used as
riprap. No broken concrete or asphalt shall be used as riprap.

7. Riprap shall be placed in a manner that does not appreciably increase the
upland surface area.

8. Areas of streamnbank disturbance not covered by riprap shall be seeded or
planted with grass and/or legumes and trees

9. Removal of existing woody vegetation shall be minimal.

10. No fresh concrete shall come in contact with the active flowing stream.

11. All design changes and modifications for the diversion, weir, and
powerhouse to facilitate fish passage shall be constructed according to
the design criteria set by Oregon Department of Fish and Wildlife and by
National Marine Fisheries Service.

12. The Division of State Lands retains the authority to temporarily halt or
modify the project in case of excessive turbidity or damage to natural
resources.

November 9, 1984



DAVE FROHNMAYER
ATTORNEYGENERAL #$.
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DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

Justice Building
Salem, Oregon 97310

Telephone: (503) 3784620

January 17, 1984

WILLIAM F. GARY
DEPUTY ATTORNEY GENERAL

RECEIVED
JAN 1 919%4

WATER RESOURCES DEPT.
SALEM, OREGON

Mr. Don Buell
Water Resources Department
555 13th Street, N. E.
Salem, Oregon 97310

Re: Proposed Agreement Between Lacomb Irrigation
District and Renwick Organization, Inc.

Dear Mr. Buell:

I have reviewed the draft hydroelectric project development
agreement between the parties named above transmitted to me by
your January l2, 1984, memorandum. This confirms our telephone
conversation of January l3, 1984, that I see no reason to treat
this proposed arrangement any differently than the Winchester
matter, more particularly set forth in our department's letter of
March 30, 1983.

After our discussion, I did look at the proposed agreement
again in regard to what would happen at the end of 20 years. It
appears to me that the agreement does provide for extensions if
the option is not exercised. I am not sure whether the agreement
is fully clear on whether the district has the sole option to
cancel it in its entirety after 21 years, but I do not think that
need concern us at this time and, should the agreement be can­
celed, it would be necessary to see what the law at that time
might require in regard to the State of Oregon requirements.

The agreement could also be terminated on mutual agreement
at any time and, if this occurred after construction of the
facility, again we would have to see what Oregon law might
require on those facts at that time.

vry truly

rry D. /Thomson
Assistant Chief Counsel
General Counsel Division

LDT:vp
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