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900 SW FIFTH AVENUE, SUITE 2300 M R
PORTLAND, OREGON 97204-1268 Ay o
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May 16, 1997 ~e0N

WILLIAM H. HOLMES
Direct Dial
(503) 294-9207
email whholmes@stoel.com

Mr. Dwight French

Water Rights and Adjudication Division
Oregon Water Resources Department
158 12th Street, N.E.

Salem, OR 97310-0210

Re: Instream Flow Application Nos. IS-73368, 1S-73369, 1S-73370,
IS-73371, 1S-70094, 1S-70812, 1S-70813, 1S-71172, 1S-71173,
1S-71174, 1S-71175, 1S-73350, 1S-70695, 1S-73379

Dear Mr. French:

The Water Resources Department (the “Department”) recently issued a series of
superseding proposed final orders (“PFOs”) for four instream water rights applications in the
Rogue River Basin. The applications were originally submitted by the Oregon Department of
Fish and Wildlife (“ODFW?”) and include Applications IS-73368, IS-73369, 1S-73370, and
IS-73371. PacifiCorp operates hydroelectric facilities on the Rogue River and, on behalf of
PacifiCorp, we have filed protests to all four applications.

PacifiCorp is prepared, however, to enter into a global settlement with ODFW
concerning the various instream rights that affect rivers where PacifiCorp conducts
hydroelectric operations. The language that the Department added to the superseding Rogue
River PFOs provides a good starting point.

If the Department, ODFW, and PacifiCorp can agree on the following points,
PacifiCorp would be willing to withdraw its objections to the instream water rights that it has

protested:
10 PacifiCorp’s hydroelectric facilities on the Rogue River and elsewhere are

federally licensed. Therefore, condition no. 6 in the Rogue River Draft Certificates,
(including 1S-73368, IS-73369, 1S-73370, and IS-73371) should be amended as follows:

PDX1A-73412.1 58815-0052
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Mr. Dwight French
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Page 2

“6. The instream water right will have no effect on
hydroelectric uses authorized by the State of Oregon or any
federal agency.” (Emphasis shows addition.)

2. Condition Nos. 6 (as amended above), 7, and 8,! which were added to the
Rogue River Draft Certificates, should be added to the certificates accompanying the
following applications: IS-70094, IS-70812, and IS-70813 (Klamath Basin); IS-71172,
IS-71173, 1S-71174, 1S-71175, and IS-73350 (North Umpqua Basin); IS-70695 (Deschutes
Basin); and IS-73379 (Rogue Basin).

3 PacifiCorp believes that ODFW'’s requested instream flows are too large and
are not supported by substantial evidence in the record. This issue is partly resolved by
Condition Nos. 6, 7, and 8, which make it clear that each instream flow is subordinate to
PacifiCorp’s hydroelectric rights. However, these conditions do not resolve PacifiCorp’s
remaining concern, which is that ODFW’s claimed flow levels could be used against
PacifiCorp in a future proceeding.

PacifiCorp believes that this issue can be resolved if ODFW submits for the record in
each of the instream applications described above a letter stating that (1) ODFW recognizes
that PacifiCorp disagrees with the instream flow levels proposed by ODFW; (2) the parties
have agreed to disagree for purposes of the issuance of the instream water rights certificates;
(3) ODFW will not attempt to use an instream water right in any future state or federal
proceeding as evidence that PacifiCorp has agreed to or acquiesced in such instream flows;
(4) PacifiCorp shall not be collaterally estopped or barred by administrative res judicata in
any future state or federal proceeding to raise such arguments or introduce such evidence as
it deems reasonable or appropriate regarding appropriate flow levels; (5) ODFW will
negotiate in good faith should PacifiCorp ever request the use of additional stream flowsthat
are in conflict with the instream rights, just as it has with respect to instream flows at the
Powerdale facility in the Hood River; and (6) ODFW understands that these representations

I Conditions 7 and 8, as they appear in the Rogue River Draft Certificates, are as
follows:

“7. The instream water right will not be enforceable
against non-consumptive hydroelectric uses.

“8. The instream water right will have no call on water
legally stored under a senior water right.”

PDX1A-73412.1 58815-0052
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and understandings are a material inducement to PacifiCorp to withdraw its objections to the
pending instream flow applications.

In exchange for these actions, PacifiCorp would be willing to withdraw its objections
to all of the currently contested instream water rights applications and to dismiss its pending
petition for review of IS-71175 (North Umpqua Basin). PacifiCorp v. Oregon Water
Resources Department and Oregon Water Resources Commission, No. 96C14220.

After you have had an opportunity to review this settlement proposal, please contact
me at 294-9207 or my associate, David Filippi, at 294-9529. We would, of course, be
willing to meet with both Department and ODFW representatives to discuss a settlement of
PacifiCorp’s protests.

If ODFW is unwilling to further discuss settlement at this time, we request that the
Department promptly schedule all of the protested applications for cortgsted case hearings, as
required by ORS 537.175.

ry truly yours;

-

\
William H. Holmes

CC: William R. Cook, Esq.
Karen L. Moynahan, Esq.

PDX1A-73412.1 58815-0052



INTEROFFICE MEMORANDUM
Water Rights Section

DATE: March 26, 1997

RE: Water Availability for ISWR applications/files

You asked about the file copies of Estimated Average Natural Flow
(EANF) for ISWR applications.

There is not a printout in each file similar to what you would
generally see in an out of stream application file. The EANF
information is in either the Technical Review (TR) oxr Initial
Review (IR) as well as the Proposed Final Order (PFO).

During the processing of the ISWR applications, Rick Cooper and/or
Ken Stahr would provide us with a electronic copy of the water
availability information for a particular group of ISWR
applications. We would then cut and paste that information
directly into the TR or IR. When preparing the PFO, we would cut
and paste from the TR or IR directly into the PFO.

In summary, our EANF numbers are in the TR or IR and the PFO for
each particular ISWR application file.

cc: Mike Mattick
Il Prodecpliswr Eites
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Basin App Num
9
72168 A OREGON DEPARTMENT OF FISH & WILDLIFE
72169 A OREGON DEPARTMENT OF FISH & WILDLIFE
72169 S OREGON DEPARTMENT OF FISH & WILDLIFE
72170 A OREGON DEPARTMENT OF FISH & WILDLIFE
72173 A OREGON DEPARTMENT OF FISH & WILDLIFE :
72181 A OREGON DEPARTMENT OF FISH & WILDLIFE
72186 A OREGON DEPARTMENT OF FISH & WILDLIFE
72187 A OREGON DEPARTMENT OF FISH & WILDLIFE
72188 A OREGON DEPARTMENT OF FISH & WILDLIFE
72191 A OREGON DEPARTMENT OF FISH & WILDLIFE
72194 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 9 : 16
10
71450 A OREGON DEPARTMENT OF FISH & WILDLIFE
71455 S OREGON DEPARTMENT OF FISH & WILDLIFE
71455 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 10 : 3
11 % WX\
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Total for Basin 11 : 1
12
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Total for Basin 12 : 3
13
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70663 A OREGON DEPARTMENT OF FISH & WILDLIFE
70664 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 13 : 9
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Basin App Num

17

70229
70230
70348
70348
70448
70448
70574
70877
70891
70895
70895
70915
71697
80446
Total for Basin 17 : 15

55 55 55 55 55 5 5 5 o B = @ 2> 22
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March 17, 1997

WATER
Joh{1 F. Cook James K. Bryant RIEISIOIUIRICIEIS
Acting Area Manager Chief, Water and Lands INEPsABITMEN T
Bureau of Reclamation Bureau of Reclamation
Klamath Basin Area Office Klamath Basin Area Office
6600 Washburn Way 6600 Washburn Way
Klamath Falls, Oregon 97603 Klamath Falls, Oregon 97603
RE: Protest on Proposed Final Order - Instream Water Right

Applications IS-70813, IS-70812, IS-70094

Dear Mr. Cook and Mr. Bryant:

On October 11, 1996, the Department received your protests to the
Proposed Final Orders for Instream Water Right Applications IS-
70813, IS-70812, and IS-70094. The protests you submitted were
within the protest deadline, however, they do not meet the
requirements of a complete protest under Oregon Administrative
Rules. The protests cannot be accepted.

Specifically, under Oregon Administrative Rule 690-02-030 and 690-
02-050, a complete protest must contain proof of service upon the
applicant, Oregon Department of Fish and Wildlife. This requirement
is described under "Protest Rights" on page (4) of the Proposed
Final Orders. Your protest was not served on the applicant by mail
or in person and therefore cannot be accepted.

I want to assure you that your comments remain an important part of
the water right file. In developing the final order and certificate
your comments will be considered along with any other protests and
comments in the file.

By copy of this letter I am requesting the Department’s fiscal
section refund the fees you submitted in the amount of $200.00 per
application referenced above.

If you have any question please feel free to contact me at 1-800-
624-3199 ex. 262.

Sincerely,

=

Adam Sussman ;
Program Analyst, Water Rights Section

cc: Dwight French, OWRD Jerry Gainey, OWRD
Dick Bailey, OWRD File ) )
Rick Kruger, ODFW Watermaster District 17
Fiscal Section Bob Main, OWRD

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130



Page 1°of Water Availability Tables Total Pages: 1
WATER AVAILABILITY TABLE
Basin: KL@MATE ; ' Exceedance Level: 50
Wgter Availability Subbasin: 0100000000000000 (and Nested Subbasins)
Time: 12:57 Date: 12/18/1996
Item # W.A. Subbasin Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Sto
1 0100000000000000 YES YES YES YES YES YES NO NO NO YES NO YES YES
STREAM NAMES
Basin: KLAMATH
Water Availability Subbasin: 0100000000000000 (and Nested Subbasins)
Time: 12:57 Date: 12/18/1996
WAB # Stream Name Tributary to
0100000000000000 KLAMATH R ab HAYDEN CR PACIFIC OCEAN
LIMITING WATER AVAILABILITY SUBBASINS
Water Availability Subbasin: 0100000000000000
Basin: KLAMATH
Exceedance Level: 50
Time: 12:57 Date: 12/18/1996
Month Limiting Stream Name Water Net Water
Subbasin Available? Available
1 0100000000000000 KLAMATH R ab HAYDEN CR YES 640.0
2 0100000000000000 KLAMATH R ab HAYDEN CR YES 449.0
3 0100000000000000 KLAMATH R ab HAYDEN CR YES 429.0
4 0100000000000000 KLAMATH R ab HAYDEN CR YES 390
5 0100000000000000 KLAMATH R ab HAYDEN CR YES 421.0
6 0100000000000000 KLAMATH R ab HAYDEN CR YES 315549
7 0100000000000000 KLAMATH R ab HAYDEN CR NO -479.0
8 0100000000000000 KLAMATH R ab HAYDEN CR NO =650
9 0100000000000000 KLAMATH R ab HAYDEN CR NO =15310°:10
10 0100000000000000 KLAMATH R ab HAYDEN CR YES 15510530
11 0100000000000000 KLAMATH R ab HAYDEN CR NO -20.0
12 0100000000000000 KLAMATH R ab HAYDEN CR YES 290.0
Stor 0100000000000000 KLAMATH R ab HAYDEN CR YES 164000.0



(s .

Page 1°of Details of the Water Availability Calculations Total Pages: 2

DETAILED REPORT ON WATER AVAILABILITY
Basin: KLAMATH

Stream: KLAMATH R ab HAYDEN CR

Water Availability Subbasin: 0100000000000000 ID Number: 70094
Exceedance Level: 50
Time: 12:57 Date: 12/18/1996
Month| Natural |CU + Stor| Net Min.|CU + Stor| Net Min. |Instream Net
Stream Prior to Flow After Flow Water Water
Flow 1/1/93 1/1/93 1/1/93 Now Rights Available
1 2170.00 28.60 2140.00 0.41 2140.00 1500.00 640.00
2 2290.00 344 .00 1950.00 0.61 1949.00 1500.00 449 .00
B 2840.00 912.00 1930.00 0.61 18921985010 1500.00 429.00
4 3390.00 1570.00 1820.00 0.56 1819.00 1500.00 319.00
5 3230.00 2020.00 1210.00 0.68 1209.00 788.00 421.00
6 2780.00 1960.00 824 .00 0.14 823.90 788.00 357190
7 1900.00 1590.00 309.00 0.00 309.00 788.00 -479.00
8 1330.00 1200.00 aLz}al , (0)(0) 0.00 aL 23l . (0)(0) 788.00 -657.00
9 1160.00 902.00 258.00 0.00 258.00 788.00 -530.00
10 1260.00 22l  (0)0) 939.00 OF218 939.00 788.00 ALy (0)(0)
Ll 1500.00 18.80 1480.00 (0) (o)L 1480.00 1500.00 -20.00
L2 1810.00 23.40 1L 7/C)0) 5 (0)(0) 0.41 1790.00 1500.00 290.00
Stor 1540000 652000 885000 222 885000 822000 164000

DETAILED REPORT OF ISWRSs
Basin: KLAMATH
Stream: KLAMATH R ab HAYDEN CR
Water Availability Subbasin: 0100000000000000

Time: 112857 Date: 12/18/1996
------------------------------------- ISWRS--—————== == m s e e e e e e e e —— - -~
APP # -91401A 0 0 0 0 RESULTANT
STATUS: Scenic WW

1 1500.0 0.0 0.0 0.0 0.0 1L15(0)(0)5{0) i€
2 1500.0 0.0 0.0 0.0 0.0 LE5(0)(0) 5 (@) 2.€
3 1500.0 0.0 0.0 0.0 0.0 185.0/0; 10 X
4 1500.0 0.0 (0} (0) 0.0 0.0 aL15(0)(0) 510) i€
5 788.0 0.0 0.0 0.0 0.0 788.0 X
6 788.0 0.0 0.0 0.0 0.0 788.0 X
7 788.0 0.0 0.0 0.0 0.0 788.0 X
8 788 .0 0.0 0.0 0.0 0.0 788.0 X
9 788.0 0.0 0.0 0.0 0.0 7HE) 610 26
10 788.0 0.0 0.0 0.0 0.0 788.0 X
11 1500.0 0.0 0.0 0.0 0.0 S0OFOREX
12 1500.0 0.0 0.0 0.0 0.0 1500.0 X
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March 17, 1997

WATER
Johx} F. Cook James K. Bryant RESIOURICEIS
Acting Area Manager Chief, Water and Lands INEPsARITMEN T
Bureau of Reclamation Bureau of Reclamation
Klamath Basin Area Office Klamath Basin Area Office
6600 Washburn Way 6600 Washburn Way
Klamath Falls, Oregon 97603 Klamath Falls, Oregon 97603
RE: Protest on Proposed Final Order - Instream Water Right

Applications IS-70813, IS-70812, IS-70094

Dear Mr. Cook and Mr. Bryant:

On October 11, 1996, the Department received your protests to the
Proposed Final Orders for Instream Water Right Applications IS-
70813, IS-70812, and IS-70094. The protests you submitted were
within the protest deadline, however, they do not meet the
requirements of a complete protest under Oregon Administrative
Rules. The protests cannot be accepted.

Specifically, under Oregon Administrative Rule 690-02-030 and 690-
02-050, a complete protest must contain proof of service upon the
applicant, Oregon Department of Fish and Wildlife. This requirement
is described under "Protest Rights" on page (4) of the Proposed
Final Orders. Your protest was not served on the applicant by mail
or in person and therefore cannot be accepted.

I want to assure you that your comments remain an important part of
the water right file. In developing the final order and certificate
your comments will be considered along with any other protests and
comments in the file.

By copy of this letter I am requesting the Department’s fiscal
section refund the fees you submitted in the amount of $200.00 per
application referenced above.

If you have any question please feel free to contact me at 1-800-
624-3199 ex. 262.

Sincerely,

—

Adam Sussman :
Program Analyst, Water Rights Section

cc: Dwight French, OWRD Jerry Gainey, OWRD
Dick Bailey, OWRD File
Rick Kruger, ODFW Watermaster District 17
Fiscal Section Bob Main, OWRD

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130



STATE OF OREGON
WATER RESCURCES DEPARTMENT

INTEROFFICE MEMORANDUM

TO: MARIE LICARI, FISCAL
CEr: FILE
FROM: Russ Klassen

SUBJECT: REQUEST FOR REFUND CHECK

PLEASE REFUND $ =0 %~ TO A?rr—y/;sta 9F /7: Zo (g

FILE # 700 94 . RECEIPT # = Z/¥7 . THESE FUNDS ARE
REFUNDED DUE TO

APPLICATION REJECTED
APPLICATION WITHDRAWN
EXCESS FEES COLLECTED FOR APPLICATION
FILE CLOSED
)( PROTEST FILING FEE
OTHER :

PLEASE INCLUDE THE FOLLOWING MAILING ADDRESS ON THE CHECK:

7 37

MAR 2 0 1997
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STANDARD INSURANCE CENTER
900 SW FIFTH AVENUE, SUITE 2300
PORTLAND, OREGON 97204-1268 a0 "’2T
4 o
Phone (503)224-3380 Fax (503)220-2480 ﬁ'{ Ax_ i \dd‘*)
; : ool .
TDD (503) 221-1045 TR
Internet: www.stoel.com oRLE

October 11, 1996

PETER L. SERRURIER

Direct Dial Number

(503) 294-9190
internet:plserrurier@stoel.com

VIA HAND DELIVERY

Mr. Dwight French, Acting Administrator
Water Rights and Adjudications Division
Oregon Water Resources Department

158 12th Street NE

Salem, OR 97310

Re:  Protest of PacifiCorp to the Proposed Final Order for Instream Water
Rights Application No. 70094

Dear Mr. French:

PacifiCorp operates the Link River Dam and owns and operates the Eastside Power
Plant, Westside Power Plant, the Keno Dam, the J.C. Boyle Dam and Powerhouse,
COPCO I and IT (dams and powerhouses), and the Iron Gate Dam and Powerhouse
(collectively, the “Klamath River Projects”) on the Klamath River in Klamath County,
Oregon, and Siskiyou County, California. The Oregon Department of Fish and Wildlife
(“ODFW?”) has submitted an application (application no. 70094) for an instream water right
on the Klamath River. Because the instream right may affect PacifiCorp’s operation of the
Klamath River Projects, PacifiCorp has a strong interest in the Water Resources
Department’s (the “WRD” or “Department”) review of this matter. PacifiCorp submits
this protest to the Department’s Proposed Final Order (“PFO”) recommending the approval
of application no. 70094.

The name of the protestant is PacifiCorp. Its address is 920 SW Sixth Avenue,
610 PSB, Portland, Oregon 97204. Mr. Stanley A. deSousa is the contact person at
PacifiCorp (503/464-5343). All formal correspondence regarding the protest should be sent
to me at the letterhead address with a copy to Mr. deSousa. Any questions or comments on
technical or policy matters should be addressed to Mr. deSousa.

PDX1A-51057.1 588150017 1/ ¢
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PacifiCorp’s interest in the proposed final order (“PFO”) is as a holder of a
hydroelectric license and senior water rights for the Klamath River Projects. A detailed
description of how the PFO would impair PacifiCorp’s interest and how it is otherwise
deficient is provided below, along with citations to legal authority supporting PacifiCorp’s
position. Although this protest attempts to raise all reasonably ascertainable issues, because
PacifiCorp received actual notice of the PFO just three days before the close of the protest
period, PacifiCorp reserves the right to raise additional issues after it has had an adequate
opportunity to review the complete WRD file on this application.

A. BACKGROUND.
1. Klamath River Projects Description.

The Klamath River Projects are part of an interrelated system of
hydropower projects that PacifiCorp operates in the Klamath River system. The Link River
Dam and associated Eastside and Westside projects are the most upstream projects located
within the city limits of Klamath Falls. Keno Dam is operated as a regulation facility and
has no hydrogeneration facilities. J.C. Boyle, COPCO 1 and 2 and Iron Gate are
hydrogeneration facilities. The Iron Gate facilities are farthest downstream (RM 190). A
map of the Klamath River Projects is attached as Exhibit A. The Klamath River Projects
are described more thoroughly in the attached “Biological Assessment of PacifiCorp and the
New Earth Company Operations Associated with the Klamath Project” prepared by the
U.S. Bureau of Reclamation in June 1996 (Exhibit B).

Link River Dam is operated pursuant to a contract between
PacifiCorp and the U.S. Bureau of Reclamation. It stores 523,700 acre feet of water in
Upper Klamath Lake. Keno Dam is downstream from Link River Dam and controls Lake
Ewauna levels. It stores 18,500 acre feet. There is already an agreement between
PacifiCorp and ODFW to release minimum flows of 200 cfs at Keno Dam. To assure that
this flow is met, Keno Dam is typically operated using a release of 250 cfs or greater.

The J.C. Boyle facilities divert flow from the Klamath River between
the dam and the powerhouse. There is 100 cfs released into the bypass reach and an
additional 250 to 300 cfs of accretion flow occurs in the reach. J.C. Boyle dam stores
3,377 acre feet. River fluctuation is limited to a 9-inch per hour ramp rate as established in
the FERC license (FPC 1961). COPCO 1 stores an additional 45,390 acre feet. COPCO 2
depends on COPCO 1 for water to generate and for storage.

PDX1A-51057.1 58815-0017
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Iron Gate is located at RM 190 and serves as the furthest downstream
regulating point of the Klamath River Projects. The Federal Energy Regulatory
Commission (“FERC™) has established a minimum instream flow schedule to protect
downstream aquatic resources. Minimum flows are: 1,300 cfs from September through
April; 1,000 cfs in May and August; and 710 cfs in June and July. There are no fish
passage facilities at the dam. Iron Gate stores 58,794 acre feet.

2. FERC License Status.

PacifiCorp operates the Klamath River Projects pursuant to a
hydropower project license (License 2082) issued by the FERC. The Federal Power
Commission, FERC’s predecessor agency, issued the initial license for the Klamath River
Projects on March 1, 1956, pursuant to section 4(d) of the Federal Power Act (“FPA”), 16
USC § 797(d).

38 State Hydroelectric License.

On November 30, 1956, the Hydroelectric Commission of Oregon
issued PacifiCorp a license (HE180) pursuant to the Oregon Hydroelectric Act, ORS
Chapter 543. The license authorizes PacifiCorp to construct and operate the J.C. Boyle
Project. The original license required a minimum flow of 200 cfs at all times.

4. PacifiCorp’s Pre-1909 Water Rights.

PacifiCorp’s predecessor company posted water rights claims notices
and took other actions to appropriate water and construct the Klamath River Projects prior
to the adoption of the 1909 Water Code which instituted the permit and certificate process
that exists today. See 1909 Or Laws ch. 216, § 45. In January 1991, PacifiCorp submitted
to the Department 11 Proofs of Claim for pre-1909 water rights in the Klamath River Basin
adjudication. Based upon the historical pattern of development and water use, PacifiCorp
claims a right to divert natural flows from the Klamath River during the entire year with a
priority dates ranging from 1883 to 1905. The Department has not yet adjudicated these

filings.
5% Endangered and Sensitive Species.

There are no anadromous fish species in the reach of the Klamath
River for which ODFW seeks an instream water right. The application states that the
instream water right is sought to maintain suitable habitat for juvenile and adult rainbow

PDX1A-51057.1 58815-0017
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trout. The addendum to the application states that the instream flow requirements for
spawning, incubation and migration of shortnose and Lost River suckers, two endemic
endangered and threatened species, were not established and suggested that ODFW might
apply for a supplemental instream water right for these species later “after the flow needs of
these species have been established.”

Since the instream water right application was filed, the U.S. Bureau
of Reclamation has consulted with the U.S. Fish and Wildlife Service (“FWS”) regarding
the impacts of Klamath Basin Projects on the shortnose and Lost River suckers. A
biological opinion was issued on July 22, 1992 and was later modified on August 11, 1994.
Further consultation on PacifiCorp’s operations occurred in 1996 as reflected in the
attached Biological Assessment and Biological Opinion dated July 15, 1996 (Exhibit C).

As noted in the attached exhibits, ODFW and PacifiCorp conducted
fish passage investigations at Link River, Keno, and J.C. Boyle dams from 1988 to 1991 to
determine upstream and downstream fish migration patterns. These studies documented
that the threatened and endangered species migrate through the Link River and Keno
ladders, although none were found at the J.C. Boyle ladder. The Oregon Department of
Environmental Quality (“DEQ”) collected listed species from J.C. Boyle in 1986 while
collecting fish samples for environmental contaminants. The Bureau of Reclamation has
also collected listed species in J.C. Boyle Reservoir and COPCO Reservoir. These studies
all show that the threatened and endangered species are present in the area affected by the
instream water right request. This area is also within proposed critical habitat for shortnose
and Lost River suckers by FWS. 59 Fed Reg 61744 (Dec 1, 1994).

6. Water Quality.

DEQ recently listed the Klamath River to the California border as
water quality limited for many parameters, including Chlorophyll a, dissolved oxygen, pH,
temperature, toxics (ammonia) and water contact recreation (fecal coliform). See “DEQ’s
1994/1996 303(d) List of Water Quality Limited Waterbodies,” July 1996.

Us State and Federal Scenic Designation.

This section of the Klamath River is a designated state scenic
waterway. The Oregon State Parks and Recreation Department and WRD completed a
recreation analysis for this reach in March 1990. The report indicates that the official
designation of this reach is from the J.C. Boyle Dam Powerhouse at River Mile 220 to the
California border. It is unclear in the application and in the PFO why the reach for the

PDX1A-51057.1 58815-0017
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instream water right differs from the designated scenic waterway reach. This reach is also
a designated federal Wild and Scenic River.

8. Instream Water Rights Application.

On October 13, 1989, ODFW and the Oregon State Parks and
Recreation Division (“OSPRD”) filed instream water right Application No. 70094 seeking
an instream water right for between Klamath River from the confluence of J.C. Boyle
Powerhouse tailrace and the natural channel at River Mile 220.4 (NWNW, Section 13,
Township 40 South, Range 6 East, Willamette Meridian) to the Oregon/California border
River Mile 209.3 (NWNE, Section 13, Township 41 South, Range 5 East, Willamette
Meridian). The application differentiates between the flow requested for recreation, boating
and scenic enjoyment and the flows required for fish life and fish habitat. An addendum to
the application explains that the ODFW flow requests for fish life and fish habitat are for
juvenile and adult rainbow trout.

On August 27, 1996, the Department published a PFO concluding
that the proposed use would not injure existing water rights and that it is consistent with the
public interest. The PFO recommends approval of the application. For the reasons stated
below, PacifiCorp respectfully disagrees with the Department’s conclusions and protests
that the PFO is technically flawed and fails to establish the statutory presumption that the
proposed use will not impair the public interest.

B. SPECIFIC OBJECTIONS.

1. The Application and Proposed Final Order are Incomplete and
Deficient.

The PFO does not state the purpose of the proposed instream water
right beyond stating that it is for the purpose of “Migration, spawning, egg incubation, fry
emergence and juvenile rearing.” No mention is made of recreation, boating and scenic
enjoyment. The purpose stated in the PFO does not comport with the stated purpose of the
application and is therefore inaccurate. In fact, it does not even refer to the fish species
supposedly being protected. Since instream flow requirements of various species differ,
there is no basis in the PFO for determining that the requested flows are necessary or
appropriate.

The PFO lists two different sets of monthly flow requirements. One
set of monthly instream flow requirements is listed for “fish life and fish habitat.” The
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reason for the other set of monthly instream flow requirements (1,500 cfs year round) is
unstated. The PFO is inadequate because it does not explain what the 1,500 cfs flow is for,
nor what its relationship is to the flow requested for fish life and habitat. An instream
water right cannot be granted when there is no stated public purpose for it.

ODFW’s application fails to include essential information required by
the Division 77 rules including: (1) the appropriate section of a Department basin map with
the applicable stream reach identified, OAR 690-77-020(4)(e) (the map submitted features
only a large circle that includes portions of the Klamath River); (2) identification of affected
local governments and copies of letters notifying these governments of the intent to file the
application, OAR 690-77-020(4)(j); and (3) documentary evidence that an agreement has
been reached with the reservoir owners to supply the instream flow from stored water,
OAR 690-77-020(6) (see discussion below).

Also, on November 23, 1990, the Bureau of Reclamation provided
specific comment to application no. 70094. The comments raise specific concerns about the
application, including, but not limited to, senior water rights, availability of natural flows
and the Klamath River Compact. Neither the PFO nor the record for this application
address the Bureau of Reclamation’s concerns. Without express response to these concerns,
the application, record and PFO are incomplete and the application must be denied.

Under OAR 690-77-020(6) applicants requesting instream water
rights to be supplied from stored water must refer to the reservoir as the source of supply
and show by documentary evidence “that an agreement has been entered into with the
owners of the reservoir for a sufficient interest in the reservoir to impound enough water
for the purposes set forth in the request.” Although this rule was not adopted until after
this application was filed, the rule is now in effect and the application should have been
required to be supplemented to add this required information. In fact, even though the
requested instream water right is dependent on stored water, ODFW has not entered into
such an agreement with either PacifiCorp or the U.S. Bureau of Reclamation. Without the
information required by WRD rules for instream flow applications, the application should
be rejected as incomplete.

The PFO is also incorrect when it lists the supporting data submitted
with the application. The listed reports are not contained in the WRD file on this
application and other reports are included which are not listed in the PFO. Specifically, the
PFO fails to mention the “Klamath River Scenic Waterway Recreation Analysis” prepared
in March 1990 by the WRD and the OSPRD.

PDX1A-51057.1 58815-0017
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Without the above referenced information, the application is
incomplete. Under the applicable rules when the application was filed, the Department had
no choice but to remand the application to ODFW. OAR 690-77-022(1) (repealed). This
was not done. As a result, the PFO now proposes to approve an incomplete application.
Under the current rules, the Department must return an incomplete application within 15
days of receiving it. OAR 690-77-027(1). The only cure for this defect is to return the
application to ODFW for completion.

2. The Proposed Final Order Contains Incorrect Findings of Fact.
The estimated average annual natural flows for the lower end of the
reach is not based on accurate, up-to-date information about the flows in this reach of the
Klamath River and fails to correctly differentiate between natural flows, storage releases
and natural inflows.

3 The Public Interest Presumption Is Not Established.

a. Klamath Basin Compact.

The PFO states that the proposed use is allowed in the basin
plan. There is no basin plan for the Klamath Basin. OAR 690-500-010(5). Instead the
rules of the WRD state that the basin is subject to rules of statewide applicability “and to
the provisions of the Klamath River Basin Compact (ORS 542.620).” The PFO does not
address the provisions of the Compact.

b. The Proposed Final Order Fails To Recognize Injury to and
Impairment of PacifiCorp’s State Water Rights.

The Department may not grant instream water rights if such
action would impair the exercise of preexisting water rights. ORS 537.334(2);
OAR 690-77-015(1). PacifiCorp holds both certificated and unadjudicated pre-1909 water
rights within or above the reach affected by this application. The PFO concludes,
incorrectly, that the instream water right will not injure other water rights.

(1) Unadjudicated Pre-1909 Water Rights.

At various dates prior to 1909, PacifiCorp’s
predecessors initiated the process for obtaining water rights for the Klamath River Projects
by following the statutory process then in effect. In January 1991, PacifiCorp filed 11
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Proofs of Claim in the Klamath Basin adjudication to have its pre-1909 rights adjudicated.
The Department has not yet completed the adjudication. Nonetheless, pending the
completion of the adjudication, neither the Department nor any other agency or person may
take any action to impair or affect PacifiCorp’s right to use water consistent with its filings.
ORS 539.010(4). These pre-1909 rights do not terminate except as provided under the
statutory abandonment procedures. Thus, the diversions and appropriations of water
described in PacifiCorp’s Statement and Proof of Claims filed in the Klamath Basin
adjudication must be considered as an existing water right with a priority date that will
always be senior to that sought by ODFW.

(2) Certificated Rights.

In addition to its pre-1909 rights to divert water from
the Klamath River, PacifiCorp’s state hydroelectric license grants it an additional right to
store the amount of flows from Klamath River necessary to store water in the J.C. Boyle
Reservoir. This license article is a fully effective and enforceable water right. ORS
543.110; see also Op Atty Gen No. 8208 (May 26, 1989) (rights to store water are not
subordinate to direct use rights with junior priority dates). Thus, the PFO also is flawed
for failing to consider the rights granted by the November 30, 1956, hydroelectric license.

The grant of the requested instream right could injure
PacifiCorp’s existing water rights. The PFO and draft certificate do not condition the
instream right upon senior water rights being satisfied. As proposed, the certificate might
be interpreted to require PacifiCorp to meet instream flow levels by releases from storage,
or by-passes of the reservoirs, through the Klamath River Projects, including, but not
limited to, the Link River Dam. This would reduce hydro-electric generation, at
considerable cost to PacifiCorp. Unless the Department makes additional specific findings
and adds conditions assuring that the proposed use would not injure PacifiCorp’s water
rights, the Department has no choice but to deny the application. OAR 690-77-037(2).

To respond to PacifiCorp’s concerns, the following conditions should be
included in any instream water right certificate issued on the Klamath River:

i, “The use of water allowed herein may be made only at times
when sufficient water is available to satisfy all prior rights.”
(This is a standard condition in most water right permits).

2. “This water right shall not take away or impair any vested, permitted,
certificated or decreed right to any waters or to the use of any waters
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vested prior to the date of the issuance of this certificate.” This is
consistent with ORS 537.334(2))

3. “The instream right shall not require any releases from J.C. Boyle
Reservoir.”

ct The Proposed Use Does Not Comply with State L.aw and
Rules of the Water Resources Commission.

The Commission has adopted rules to protect threatened,
endangered and sensitive species. OAR 690, Division 33. Although these rules are
technically not applicable to this application, since it was filed before June 3, 1994,
ODFW, OSPRD and the WRD are still required to comply with the state endangered
species act. The way that they have chosen to do so, in the context of water rights
applications, is through the new Division 33 rules. There is no question that listed species
are present in this reach. The proposed instream flows will affect the habitat of endangered
suckers. There is no discussion or evaluation in the PFO or the WRD file of what these
impacts will be. There is good reason to believe, based on the needs of rainbow trout and
recreational users for swift flows, and the lacustrine requirements of the suckers, that the
requested instream flows will adversely impact the suckers.

Studies done in conjunction with the salt caves hydroelectric
project indicate that maintaining the flow at 350 to 450 cfs would improve the fishery,
which is now adversely impacted by daily flow fluctuations used by rafters. The 1,500 cfs
flow may harm fish resources while 550 cfs is insufficient for rafting.

Many parties, including the Bureau of Reclamation, the
Klamath Tribe, PacifiCorp, local irrigation districts and the FWS have been working very
hard in recent years to recover sucker populations. Granting instream water rights without
consideration of the impact on these fish is irresponsible and illegal.

The PFO also fails to consider the impact, if any, of
ORS 537.360 on this application. ORS 537.360 prohibits action on applications for
instream water rights until the Water Resources Commission issues a final order approving
or denying any pending hydroelectric applications.

PDX1A-51057.1 58815-0017
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d. There is No Evidence that the Proposed Use Complies with
the State Agency Agreement for Land Use.

There is no evidence of any kind in the WRD file for this
application indicating that Klamath County was ever notified of this application. There is
no land use compatibility statement in the file. The Klamath County Comprehensive Plan
and Land Development Ordinance recognize the high value of this reach of the Klamath
River for hydroelectric power purposes. The requirements of OAR 690, Division 5 have
not been met. The water right cannot be granted unless they are met.

e. Water is Not Available for the Proposed Use.

The PFO correctly concludes that water is not available for the
proposed use in the amounts requested. Although the proposed instream flows may not
fully appropriate the source, no water is available for additional storage given the water
rights already held by PacifiCorp. The PFO is incorrect in concluding that water is
available for storage, and in any case, the proposed use does not involve storage.

For the reasons stated above, the public interest presumption
of ORS 537.153(2) and OAR 690-77-033(1) is not met. Not only is water not available, as
asserted by the PFO, the proposed use is not consistent with the Klamath Basin Compact,
will injure existing water rights, and fails to comply with other rules of the WRD and state
law relating to endangered species and land use.

4. The Proposed Use Cannot Be Found to be in the Public Interest Based
on the Existing Record.

Under OAR 690-77-037(2), if the public interest presumption is not
established, the WRD must determine whether the proposed use will impair or be
detrimental to the public interest considering the factors listed in ORS 537.170(8). Rather
than doing this, the PFO simply concludes that the proposed use is consistent with the
public interest “up to the limits of the estimated average natural flows.” This conclusion is
based only on the general provisions of OAR 690-77-015(2), (3) and (4) without any
consideration of the specific factors listed in ORS 537.170(8). The PFO conclusions
regarding even the general provisions relied upon are incorrect.

First, under OAR 690-77-015(2), if instream rights are requested at
levels that exceed available water, it is recognized that the instream right protects the
remaining supplies from future appropriation and “establishes a management objective for
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achieving the amounts of instream flows necessary to support the identified public uses.”
Here, the management objectives necessary to support the identified public uses are not at
all clear. The PFO, at a minimum, must address how the proposed flows actually achieve
the management objectives contained in the applications.

Second, under OAR 690-77-015(3) the amount of water appropriated
for “out-of-stream purposes” are not to be considered in determining the amount of an
instream water right. This rule is simply inconsistent with state law, which recognizes that
existing water rights must be protected in granting instream water rights. Beyond this, it is
inapplicable here since the water rights held by PacifiCorp are largely not for out-of stream
purposes. They are for hydroelectric generation instream.

Finally, as noted above, it is unclear whether the “estimated average
natural flow” in this reach is accurately stated in the PFO. For these reasons, the PFO
does not support the conclusion that the proposed use will not impair or be detrimental to
the public interest.

If the WRD had actually considered the factors it is required to
consider in order to issue an instream water right when the public interest presumption has
not been established, it could not find that this application is in the public interest. An
examination of the statutory standards reveals several public interests that the proposed use
would impair. These interests include: (1) power development, ORS 537.170(8)(a) (any
required release of water from storage would result in a reduction in power generating
capacity); (2) public recreation, ORS 537.170(8)(a) (any drawdown of the reservoirs to
meet the requested flows would adversely affect recreational opportunities on reservoir); (3)
“the maximum economic development of the waters involved,” ORS 537.170(8)(b) (the
economic loss caused by the reduction of power generating capacity greatly exceeds the
negligible economic impact of greater instream flow on this reach); (4) “the prevention of
wasteful, uneconomic, impracticable or unreasonable use of the waters involved,” ORS
537.170(8)(e) (maintenance of the requested instream flow would require costly and
complex modifications to Klamath River Projects, without any corollary economic benefit);
(5) the “vested or inchoate rights to the waters of this state or to the use of the waters of
this state,” ORS 537.170(8)(f) (the use would injure PacifiCorp’s water rights unless
further conditioned); and (6) interests under both federal and state threatened and
endangered species rules.

As discussed above, the PFO fails to address the impacts of the
proposed instream flows on threatened and endangered fish present in this river reach.
There is every reason to believe that the requested instream flows are not consistent with

PDX1A-51057.1 58815-0017



STOEL RIVES ii»

Mr. Dwight French "\
October 11, 1996 - o0
Page 12 QCT 111590

NATER V= REGUI
the recovery planning efforts underway for the Lost River and shortnose suckers which are
now underway with the FWS, the Bureau of Reclamation, the FERC and the Klamath

Tribe. WRD should not issue this water right until impacts on endangered species are
thoroughly evaluated and mitigated.

In addition, the PFO does not address the impacts of the proposed
instream flow on the parameters limiting the water quality of this reach of the river. The
reach is water quality limited. The effect of flows on temperature, recreation use levels
(which contribute to fecal coliform loading), flushing of toxic materials, and other
parameters is analyzed nowhere in the PFO. It is unclear what the effect of the requested
instream flows will be on water quality, but the effect must be evaluated before a finding
can be made that the requested flows will not adversely affect or impair the public interest.

Finally, the PFO does not address the interrelationship between the
requested fish habitat flows and the requested recreation flows. The assumption is made
that they are consistent. This is not necessarily true. High recreation flows could flush out
fish habitat at key times.

Because the proposed use impairs the public interest according to the
standards described in ORS 537.170(8), the Department is obligated to deny the
application, unless it makes specific findings that, “considering all of the public interest
factors listed in ORS 537.170(8) the issuance of an instream water right certificate will not
impair or be detrimental to the public interest.” OAR 690-77-037(5). Given the range of
public interest factors that an instream water right would adversely affect, as described
above, such findings would be impossible to make based on the existing record.

55 The Proposed Instream Water Right Is Restricted or Prohibited by the
Federal Power Act.

The Department is required to assess potential statutory provisions in
its technical review. OAR 690-77-029(1)(a). The PFO fails to address the effect of the
Federal Power Act (“FPA”) on ODFW'’s application, and is, therefore, deficient. If the
PFO had considered the FPA, it would have been clear that the FPA precludes enforcement
of the proposed instream right as against PacifiCorp’s rights to generate electrical energy
pursuant to its current or any future federal power license.

Several federal cases establish clearly that when Congress enacted the
FPA, it asserted federal regulatory power over hydroelectric projects to the maximum
extent of the federal government’s constitutional authority, reserving to the states only their
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traditional authority to regulate out-of-stream, consumptive uses such as those associated
with irrigation and municipal water systems. See First lowa Hydro-Elec. Cooperative v.
Federal Power Com’n, 328 US 152, 66 S Ct 906, 90 L Ed 1143 (1946); California v.
FERC, 495 US 490, 110 S Ct 2024, 109 L Ed 2d 474 (1990); Sayles Hydro Associates v.
Maughan, 985 F2d 451 (9th Cir 1993). In each case the court concluded that allowing
states to enforce state instream flow requirements against federal licensees impermissibly
conflicts with FERC’s statutory duty to balance power and non-power values in licensing
proceedings. Accordingly, the state instream flow requirements at issue in all three cases
were held to be preempted by the FPA.!

Under the rule established by these cases, the proposed instream
water right, whatever their legal effect with respect to other water users in the Klamath
River Basin, are not enforceable against PacifiCorp.

6. The Proposed Instream Water Rights Flow Levels are Not Supported
by the Record.

Oregon law limits the amount of water that may be included in a
request for a new instream right to “the amount necessary to support those public uses as
recommended by the State Department of Fish and Wildlife.” ORS 537.336(1) (emphasis
added). However, the proposed instream water rights exceeds the level of flow necessary
to protect the intended public use.

a. ODFW’s Use of the Oregon Method Is Impermissible.

According to the PFO, ODFW followed the so-called “Oregon
Method” as the basis for its recommendations about the flows necessary to promote the
stated public use. ODFW'’s own regulations indicate this method is less precise than the
Instream Flow Incremental Methodology (“IFIM”). Indeed, these regulations require
ODFW to use IFIM instead of the Oregon Method “if Department resources are available.”

! In PUD No. 1 v. Washington Dept. of Ecology, 511 US 700, 114 S Ct 1900,
128 L Ed 2d 716 (1994), the U.S. Supreme Court recognized state imposition of minimum

stream flows in the certification of a hydroelectric power plant. However, the holding in
PUD No. 1 is inapplicable because that case involved permitting requirements under the
Clean Water Act, which is not an issue in ODFW’s application. In addition, the proposed
power plant in PUD No. 1 had not yet received a license from FERC, so the minimum flow
requirement did not interfere with the existing rights of a federal licensee.
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OAR 635-400-015(14)(c)(A). An IFIM study has been completed for this reach. IFIM
data were readily available to ODFW, and ODFW’s use of the Oregon Method violates its
own regulations. Consequently, the PFO is flawed in its conclusion that the method of
determining instream flow needs has been approved by administrative rule of the agency
submitting the application.

'S ol

b. No Support Exists for ODFW’s Contention that the
Requested Flows Are “Necessary.”

Neither ODFW’s application nor the Department’s PFO
provide any information about how ODFW applied the Oregon Method to arrive at its
proposed flows for the Klamath River. The PFO states that ODFW relies on the following
IEpOrts:

(a) Fish and Wildlife Resources of the Klamath Basin, Oregon, and Their Water
Requirements, April 1970;

(b) Determining Minimum Flow Requirements for Fish, ODFW Report,
January 20, 1984;

(c) Developing and Application of Spawning Velocity and Depth Criteria for
Oregon Salmonids, Alan K. Smith, Transactions of the American Fisheries
Society, April 1973;

(d) Determining Stream Flows for Fish Life, Oregon State Game Commission
Report, March 1972; and

(e) A letter dated April 5, 1996, stating that the flows requested in this
application are the minimum amount necessary to restore, protect and
enhance populations and habitats of native wildlife species at self-sustaining

levels.

None of the reports cited in the application provide specifics
to support the proposed flows and none of them are in the WRD file for this application.
ODFW'’s letter of April 5, 1996, contains only the bare assertion that the flows requested
are the minimum amount necessary to maintain native wildlife. It provides no support for
this claim. Without support for its numbers, ODFW fails to make even a minimal showing
that the amount of water in its application is either “necessary” or reasonable. Without this
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information, the application is defective for seeking water not demonstrated to be in the
public interest, and the PFO is deficient for failing to identify this flaw.

6. The Average Flow Data Fail To Take Into Account the Distinction
Between Stored Water and Natural Flows.

The PFO states the estimated amount of “natural flows available from
the proposed source” ranges from 1,330 cfs to 3,390 cfs. The report fails, however, to cite
the source for this information. The report also fails to state whether the Department
evaluated its “available water” analysis pursuant to the 80 percent availability requirement
of the state water resources policy. OAR 690-400-010(11)(a).

Given the design and operation of the Klamath River System, it seems
unlikely that average streamflows at these levels exist. Under Oregon law and the terms of
PacifiCorp’s hydroelectric license, releases of stored water are not “available” for new
appropriation; they are being released for hydroelectric generation at PacifiCorp’s
downstream facilities.

C. CONCLUSION

As discussed in the preceding paragraphs, application 70094 and the
Department’s Proposed Final Order are defective on public interest and technical grounds.
For that reason, PacifiCorp urges the Department to deny the application in its current
form. PacifiCorp also requests that the Department recognize that significant water rights
already exist on the Klamath River in both existing certificated rights and pre-1909
unadjudicated rights that call into question whether any new rights, instream or otherwise,
can be issued.

PacifiCorp recognizes the important public policy considerations reflected in
the instream water right statutes. Nonetheless, Congress and the Oregon legislature also
have codified public policies in the statutes regulating the operation of hydropower
operations. More important, the Oregon legislature and Water Resources Commission have
established specific laws and regulations for approving applications for instream water
rights. The application for (IS 70094) and its respective PFO are incorrect, incomplete and
not consistent with Oregon laws and regulations. Accordingly, the WRD should issue an
Order denying the application.
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Please call if you have any questions or would like to meet with PacifiCorp to
address its concerns.

Very, truly yours,

ok

Peter L. Serrurier

P-S:d-r
Enclosures
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Klamath Basin Area Office R E C E I V E D
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Mr. Steve Lewis

U.S. Fish and Wildlife Service
Klamath Falls Field Office
6600 Washburn Way
Klamath Falls, Oregon 97603

Subject: Formal Consultation on PacifiCorp and New Earth Operations Associated With
the Klamath Project -

Dear Mr. Lewis:

The Bureau of Reclamation is requesting formal consultation pursuant to Section 7 of the
Endangered Species Act (ESA) of 1973, as amended on PacifiCorp and The New Earth
Company operations associated with the Klamath Project. Reclamation has prepared the
enclosed biological assessment to guide in this formal ESA consultation.

[f you have questions regarding the proposed action or analysis, please contact Mark Buettner at
(541) 883-6935.

Sincerely,
. \/4
Michael J. Ryan
Area Manager
Enclosure
cCs CF-'aciﬂCorp New Earth Company
Stan A. deSousa Darryl Kollman
920 SW Sixth Ave 1300 Main Street
Portland OR 97204 Klamath Falls OR 97601

EXHIBIT ___5.——
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BIOLOGICAL ASSESSMENT OF PACIFICORP AND THE NEW EARTH COMPANY
OPERATIONS ASSOCIATED WITH THE KLAMATH PROJECT

June 1996

1.0 INTRODUCTION " SALE

Reclamation has been developing a long-term operations plan (KPOP) for the Klamath Irrigation Project. The
goals of this plan are to provide a template for continued water distribution to protect the endangered Lost River
sucker (Delfistes luxatus) and shortnose sucker (Chasmistes brevirostris), provide agricultural water supplies,
maintain the Tule Lake and Lower Klamath Lake National Wildlife Refuges, protect anadromous fisheries below
Iron Gate Dam and support Indian Trust Assets. This plan will be finalized after completing the requirements of
the National Environmental Policy Act (NEPA) of 1969, as amended. Reclamation expects to complete the
NEPA process in the spring of 1997.

Reclamation has committed to formal consultation pursuant to Section 7 of the Endangered Species Act (ESA) of
1973, as amended, on the effects of the Klamath Project Operations Plan. A biological assessment (BA) on
KPOP will be finalized after the NEPA process is completed. It is anticipated that the BA and biological opinion
(BO) will be completed before spring 1997. Until the consultation process is completed, Reclamation will operate
under the existing BO, dated July 22, 1992 pertaining to the long-term operation of the Klamath Project. This
opinion was partially modified by a BO dated August 11, 1994 that relates to operations at Clear Lake. The 1992
BO determined that Reclamation's proposed operation would likely jeopardize the continued existence of the Lost
River sucker and shortnose sucker but would not likely jeopardize the continued existence of the bald eagle. The
BO included reasonable and prudent alternatives and incidental take statements.

PacifiCorp and The New Earth Company (New Earth), two private corporations, have operations that are closely
linked to Reclamations in the Upper Klamath Basin and who have new actions since 1992 that were not considered
in previous consultations. New Earth harvests algae from Klamath Project canals and is required to obtain a
permit from Reclamation for this activity. They have recently proposed major expansion of their facilities to
harvest all water entering the A Canal and are seeking a permit amendment.

PacifiCorp operates Link River Dam pursuant to a contract with Reclamation. Thecomnagivut_hc'm'
wmidenblehﬁnﬂemmguhﬁn;UppamammukzlwehnnleMRMﬂmwlmgumgmqn
supplies are not threatened. If that should happen Reclamation reserved the right to operate the lake. PacifiCorp
also operates six hydroelectric projects on the Klamath River mainstem from Link River Dam to Iron Gate Dam.

PaciﬁCo«pmdNethaveahobeenbrougmimothi.soomxltaﬁonpmewtoreqmincidemﬂgkc
statements and also leverage greater benefits for the protection and recovery of the listed species. .Tth'A
describes PacifiCorp/New Earth actions, analyzes effccu.andproposabiolo;iuﬂywmdmitimonmgqm for
those effects. TbemiﬁpﬁveacdommduigmdwhclpmwremcfommdﬁmdonoﬂhcImverWﬂhams'on
River to assist in larval and juvenile sucker survival and recruitment. Species to be addressed in this consultation
are the Lost River and shortnose sucker. The area of consultation is Upper Klamath Lake, Link River Dam and
associated facilities, B and C canal algae harvest facilities, and all Klamath River downstream reservoirs that

potentially affect listed suckers. :



2.0 PROJECT DESCRIPTION AND PROPOSED ACTION
2.1 PacifiCorp's Klamath Hydrofacilities

Within the Klamath River basin, defined here as River Mile (RM) 190 to headwaters, PacifiCorp owns and
operates six hydroelectric projects on the Klamath River mainstem (Figure 1). The Link River Dam and
associated Eastside and Westside projects are the most upstream projects (RM 253.7) located within the city limits
of Klamath Falls, Oregon. Keno Dam is operated as a regulation facility and has no hydrogeneration facilities.
J.C. Boyle (RM 225), Copco 1 (RM 199) and Copco 2 (RM 198) developments are hydrogeneration facilities.
The Iron Gate development is furthest downstream (RM 190).

2.1.1 Link River Dam and Upper Klamath Lake

General Description:

Link River Dam provides regulation of Upper Klamath Lake, diverts water to the Eastside and Westside
powerhouses, maintains a minimum flow in the Link River reach between the dam and the Eastside Powerhouse,
and is operated pursuant to a contract between PacifiCorp (formerly Copco) and Reclamation. Should operations
threaten irrigation supplies, Reclamation reserves the right to direct facility operation. Reclamation owns the
dam while PacifiCorp owns the canals that carry water to the powerhouses.

There are no fish screens at the headworks of the power canals or the outflow from the dam to the Link River. A
pool and weir type fish ladder was constructed in 1926 and modified with a vertical slot entrance pool in 1988.
The ladder consists of 11 pools, is approximately 105 feet long, and provides for approximately 13 feet in
clevation gain. Flow through the ladder is dependent upon Upper Klamath Lake water surface elevation. Flow to
the ladder is adjusted manually by PacifiCorp operators.

Statistical Information

Location: Section 30, Township 38 South, Range 9 East, WM

River Mile: 254

Type of Dam: Concrete - reinforced concrete slab

Constructed: 1921

Dam Height: 15 feet

Spillway Crest:  4,143.3 feet

Intake Elevation: 4,121.3 feet, Eastside powerhouse
4,125.5 feet, Westside powerhouse

Storage: 523,700 acre - feet

Inactive Storage: 211,300 acre - feet

Dead Storage: 126,000 acre - feet

Surface Area: 85,000 acres

Shoreline: 98 Miles

Watershed: 3,800 Square Miles

Annual Inflow: 1,300,000 acre - feet, on average

Operator: PacifiCorp

Operations:

PaciﬁCorpopavamcmkby{oummcnwlopcdiaawdbymnm-oﬂwndiﬁom(ﬁmn. The
openﬁn;mvelopepmvidaamu;inofufuymnhmquiredforﬂoodpmm Specific lake levels were
identified in the 1992 BO to protect endangered shortnose and Lost River sucker populations. In dry years the



reservoir undergoes a deeper drawdown in the fall months than in wet years. During the drawdown period,
operations must balance downstream needs, irrigation requirements, power demands, and maintain a sufficient
carryover storage. Typical diversions to the two powerhouses are 1,200 cubic feet per second (cfs) at Eastside
and 250 cfs at Westside. The Westside Plant is only used when the Eastside Plant is at maximum capacity and
additional water is needed to control either Upper Klamath Lake or Lake Ewauna water levels. Generating
capacities for the two plants are 3.2 MW at Eastside and 0.6 MW at Westside. Six spill gates and numerous
removable stop logs can be used to adjust Upper Klamath Lake elevations or provide water downstream. ‘

2.1.2 Keno

General Description:

Keno Dam is located approximately 24 RM downstream of Link River Dam. The Keno development operates
Lake Ewauna levels, J. C. Boyle inflows, and minimum flow requirements below the Iron Gate development.
There are no power generating facilities at this project. A 24 pool weir and orifice type fish ladder is available
for fish passage at the Keno facility. This fish ladder provides 19 feet of vertical passage in approximately 350
feet. The fish ladder was constructed in 1967.

Statistical Information

Location: Section 36, Township 39 S, Range 7 E, WM

River Mile: 230

Type of Dam: Concrete AT 4
Constructed: 1967 ‘ '
Dam Height: 25 feet EPT.
Spillway Crest:  4,085.0 feet L= s AR RGO
Storage: 18,500 acre - feet i
Inactive Storage: N/ A

Surface Area: N/ A

Shoreline: N/ A

Watershed: 3,955 Square Miles

Operator: PacifiCorp

Operations:

OpcnﬂomofdmeopmjectreﬂeahkcEwmmlcvelcomoLJ.C.BoyicRuavoix(thcgownsu'eam
hydroelectric project also operated by PacifiCorp) inflow, and Iron Gate Dam (the furthest downstream
hydroelecu'icpmjeaondntym)minimumﬂowmq\ﬁmmm. PacifiCorp has an agreement with Oregon
Depamnen:othhdeﬂdllfe(ODFW)torelcascamininnmmumﬂowofﬁncﬁuthednm. To assure
thisﬂowhdmudwmmﬁ,thepmjeaisopenwdusin;lminimmlmeofzwcﬁ.

2.1.3 J. C. Boyle

General Description:

‘I‘bcpmjeaconsimofadam,djmioncaml.andtwogmzon(locamd4.3RMdowmumofd.zm). Flow
‘released from the dam into the bypass reach, the reach of the Klamath River between the dam and the
powerhouse, is approximately 100 cfs. Springs widzh:tbebypmrewh_nq:ptymaddiﬂm,ﬂ?.ﬁOtochfsof '
accretion flow to the river. SmCreck’htlxonlypexmnhluﬂxmrymlGnmthRivabachmand 1.
C. Boyle Dam. .
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The intake from the dam to the power canal is screened with four vertical traveling screens with high pressure

spray cleaners. Ncwf fiberglass screens with 1/8 inch mesh replaced metal screens about 1992. A weir and

orifice ﬁsh laddgr with 57 pools is available for passage. The ladder is approximately 569 feet long and the

change in elevation between pool 1 and pool 57 is approximately 67 feet. The fish ladder was constructed in

1958.

Statistical Information

Location: Section 6, Township 40 South, Range 7 East, WM
River Mile: 225

Type of Dam: Earth fill

Constructed: 1958

Dam Height: 68 feet

Spillway Crest:  3,781.5 feet

Intake Elevation: 3,775.0 feet

Storage: 3,377 acre - feet '

Inactive Storage: 1,980 acre - feet

Surface Area: 420 acres

Shoreline: 7.5 Miles

Watershed: 4,080 Square Miles

Operator: PacifiCorp A

Operations:

Normal operation at the J. C. Boyle project is to generate electricity at efficient loadings. Generation occurs
when there is sufficient water available for efficient use of one or both turbines. As a result, flows below the
powerhouse may fluctuate on a daily basis, based on the amount of water available to the plant. River fluctuation
is limited to a 9 inch per hour ramp rate as established in the FERC license (FPC 1961). Combined hydraulic
capacity of both generators is approximately 2500 cfs. Generation capacity is 88 MW through two units (one of
43 MW and the other 45 MW). High river flows may allow contimious operation of the powerhouse. During
cold weather conditions, the plant generates power continuously, not necessarily at peak efficiencies. This
practice preveats ice damage to the canal or equipment.

2.1.4 Copco No. 1

General Description:

The Copco development operates for power generation, flood control, and Copco and Iron Gate reservoir water
surface elevation control. The Copco No. 1 powerhouse is located at Copco Dam. Water diverted through the
Copco No. 1 plant is directed to the Copco No. 2 plant (see below) approximately 1/2 mile downstream.

There are no fish passage facilities associated with this project.
Statistical Informatioa

Location: Section 29, Township 48 North, Range 4 West, MDM
River Mile: 199

Type of Dam: Concrete gravity arch

Constructed: 1918 o

Dam Height: 126 feet

Spillway Crest:  2,593.5 feet



Intake Elevation: 2,577.5 feet, penstock 1 \
2,579.5 feet, penstock 2 | )
Storage: 45,390 acre - feet 1007
Inactive Storage: N/ A A :
Surface Area: 1,000 acres ) DRt
Shoreline:  13.2 Miles AT CGON
Watershed: 4,300 Square Miles e R
Operator: PacifiCorp

Operations:

The Copco No. 1 development is operated on a peak-load basis, and has a flow capacity of 3,000 cfs. The -
powerhouse can produce up to 20 MW through two units. Typically this facility is operated to generate during
the day, when energy demands are highest, and store water during the non-peak times (week nights and
weekends). During periods of high river flow the powerhouse generates continuously. Water is spilled through
as many as 13 spill gates when the powerhouse is generating at capacity and storage capacity is maximized.

2.1.5 Copco No. 2

General Description:

The Copco No. 2 development consists of a diversion dam, flowline, and powerhouse (located 1.4 RM
downstream of Copco No. 2 Dam). The reservoir created by the dam has minimal storage capacity. As a result,
Copco No. 2 is entirely dependant upon Copco No. 1 for water to generate with and functions as a slave to the
Copco No. 1 plant.

There are no fish passage facilities associated with the Copco No. 2 project.
Statistical Information

Location: Section 29, Township 48 North, Range 4 West, MDM

River Mile: 198

Type of Dam: Concrete gravity with an earth fill wing

Constructed: 1925

Dam Height: 33 feet

Spillway Crest:  2,473.0 feet a2
Intake Elevation: 2,439.0 feet :
Storage: 73.5 acre-feet

Inactive Storage: N/ A

Surface Area: 40 acres

Shoreline: 0.7 Mile

Watershed: 4,305 Square Miles

Operator: PacifiCorp

Operatioas:

CopeoNo.'zopatﬁonfolmeo{CopooNo. l(weprwed.in;mdononCopoo_No.l fordeuils). Flow
capacityofCopcoNo.2h3.(!l)cﬁandgmzin;up&ityi127MWtbmu|h2\mm. Wam.i.s.tpdledoverthc
spillway crest whea flows from Copco No. 1 exceed the hydraulic capacity of and exhaust the limited storage -

capacity of this project.



2.1.6 Iron Gate Dam
General Description:

Iron Gate Dam is located at RM 190 of the Klamath River and serves as the downstream-most regulating point on
the system. The FERC has established a minimum instream flow schedule to protect downstream aquatic
resources as a condition of PacifiCorp's project license. Minimum flows are 1,300 cfs from September through
April; 1,000 cfs in May and August; and 710 cfs in June and July. There are no fish passage facilities at the
dam.

Iron Gate Fish Hatchery is located downstream of the dam. PacifiCorp owns the hatchery and California
Department of Fish and Game (CDFG) operates the facility which produces fall chinook salmon, coho salmon, .
and steelhead. The hatchery receives 20 to 55 cfs from Iron Gate Reservoir as needed.

Statistical Information

Location: Section 9, Township 48 North, Range 5 W, MDM
River Mile: 190

Type of Dam: Rock fill
Constructed: 1962

Dam Height: 173 feet

Spillway Crest:  2,328.0 feet
Intake Elevation: 2,299.0 feet
Storage: 58,794.0 acre - feet
Inactive Storage: N/ A

Surface Area: 944.0 acres
Shoreline:  13.5 Miles
Watershed: 4,563 Square Miles
Operator: PacifiCorp

Operations:

Tbc[mnGacpmjeahopenxedforbaseloadgcncnﬁon(uptoISMW)mdtopmvidethemquiredminipmm
flows downstream of the project. The Iron Gate project has a hydraulic capacity of 1,735 cfs. Dm'ingpeno@of
high flow when storage is not possible, water in excess of generating capacity is passed through the project via an
uncontrolled spill crest and canal. =

2.2 The New Earth Company Algae Harvest Facilities
2.2.1 C Canal Algae Harvest Fadility

General Description and operations:

MMWMMmmmmmmmmmumwmofuCC@mr
pcrmitbbechmaﬂon(Figmzl).AﬂofthcwucrthnﬁovndwndwCCgml(&mgeﬂowSJScfs)W}Upass .
through 630 ft. sq. of debris reduction devices (DRDs) to remove coarse debris (3/8 inch mesh). Operation of
the DRDs will be ensured by manuil removal and cleaning several times a day. Wmuum:ymmamgn.
series of distributary pipes to the screening infrastructure. At that structure, water is passed by gravity low over
a series of fine mesh algae harvest screens that are clevated above the C Canal. The algae and any entrained



larval fish are removed and the water returned to the C Canal downstream of the harvest facility. Algae
concentrated on the screens is washed into collection channels adjacent to the screens and pumped in a slurry to
the processing building adjacent to the canal.

In all described harvest senarios, the described harvest period will vary slightly depending on algas growing
conditions in the lake. In general, algae harvest takes place during the summer when the algae is most
concentrated, approximately June 1 to October 15. During harvest the fine mesh screens from which the algae is
harvested are operated 24 hours a day. During 1995, approximately 20% of the flow from the C Canal during the
harvest season was passed through the facility screens. In 1996, additional screens are being added to allow for
processing of 100% of the C Canal flow.
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2.2.2 B Canal Algae Harvest Facility

General description and operations:

New Earth has received approval from Reclamation to expand their facilities at the C Canal to harvest algae from
the adjacent B Canal. A total of six pumps will deliver water from behind 450 ft. sq. of DRDs located within the
walls near the head of the B Canal to a series of fine mesh algae harvest screens suspended above the B Canal.
There, algae and any entrained larval stage fish will be removed. In combination with the C Canal harvest
operation, this process allows New Earth to harvest virtually all algae from water that flows through the A canal
without blocking fish from passing down the B Canal and possibly into the Lost River. DRDs (3/8 inch mesh)
will be operated 24 hours a day, during all algae harvest activities. Operation of the DRDs will be ensured by
manual removal and cleaning several times a day.

2.2.3 Eastside Diversion Canal at the Link River Dam (future operations)

General description and operations:

PacifiCorp maintains two hydroelectric facilities at the Link River Dam, Eastside and Westside. New Earth has
entered into an agreement with PacifiCorp to harvest algae from these diversions. As water leaves the Link River
and flows into the Eastside diversion canal it will pass through 900 ft. sq. (based on high water mark) of
entrainment reduction devices (ERDs) which will reduce eatrainment of fish and remove coarse debris (3/8 inch
mesh). These devices will be “Service-approved “. It is anticipated that these devices will be effective in keeping
most juvenile (age 1 and older or > 75 mm) and adult suckers out of the power canals. After the water has
entered the canal, up to twenty 50 cfs pumps (1000 cfs maximum) will lift it onto a series of fine mesh algae
harvest screens which will be suspended above the canal. There, the algae and any entrained larval and age 0
juvenile suckers will be removed. After harvest of algae, the water will fall through the screens and back into the
canal on its way to the powerhouse. The concentrated algae slurry will be pumped to the A Canal about one-
quarter mile away, where it will float downstream to the C and B canal algae harvest facilities.

During the summer harvest period, flows in the Eastside Diversion will depend on water supplies in Upper
Klamath Lake and demands for power by PacifiCorp. The fine mesh algae harvest screens will be operated 24
hours a day as long as the algae composition and densities are acceptable to New Earth. ERDs will be operated -
24 hours a day, during all algae harvest activities or between June 1 and October 15, whichever is greater
beginning in 1997. They will be manually removed and cleaned several times a day.




2.2.4 Westside Diversion Canal at the Link River Dam (future operations)

General description and operations:

During the summer harvest period, up to 200 cfs. could be demanded by PacifiCorp for power generation in the
Westside Diversion Canal. As the water leaves the Link River it will pass through 200 ft. sq. (based on high
water mark) of ERDs which will reduce entrainment of juvenile (age 1 and older) and adult suckers and remove
coarse debris (3/8 inch mesh). These devices will be “Service-approved “. It is anticipated that these devices
will be effective in keeping most juvenile (age 1 and older) and adult suckers out of the power canals. After the
water has entered the canal, up to eight 25 cfs. pumps will lift it onto a series of fine algae harvest screens which
will be suspended above the canal. There, the algae and any entrained larval and age 0 juvenile suckers will be
removed. After harvest of algae, the water will fall through the screens and back into the canal on its way to the
turbine. The fine meshed algae harvest screens will be operated 24 hours per day as long as algae composition
and densities are acceptable to New Earth. As with the Eastside operations, the concentrated algae will be
pumped as a slurry to the A Canal where it will float downstream to the B and C canal algae harvest facilities.
ERDs will be operated 24 hours a day, during all algae harvest activities or between June 1 and October 15,
whichever is greater beginning in 1997. Operation of the ERDs will be ensured by manual removal and cleaning

several times a day.

2.3 PROPOSED ACTION

Reclamation herein proposes to initiate consultation regarding PacifiCorp and New Earth activities and impacts
within the Upper Klamath Basin, Oregon and California. Reclamation's operations are covered by the July 22,
1992 and August 11, 1994 Biological Opinions and Incidental Take Statements. Reclamation’s additional Project-
related impacts will be addressed through the KPOP consultation which will be completed by winter 1997.

As described below, New Earth proposes to operate algae harvest facilities within the Klamath Project at a site
near the junction of Reclamation’s B and C canals and at the Eastside and Westside canals at the Link River Dam.
They have requested Reclamation issuance of a license to operate. Operation of these facilities are contingent on
the completion of this consultation and subsequent implementation of the necessary measures required in the BO.
Additional mitigative actions are described below.

As described below, PacifiCorp proposes to operate Link River Dam and associated facilities in compliance with
the 1992 BO and the contract with Reclamation. Continued operation of five hydrofacilities on the Klamath River
arealsopmposed.0panﬁmofthaefwﬂiﬁumwnﬁngmmhwmphdmof&hmdnﬁm@
subsequent implementation of the necessary measures required in the BO. Additional mitigative actions are
described below.

2.3.1 PacifiCorp Hydrofacilities Operations

PacifiCorp proposes to operate it's faciliduntchcstsidem&midehydmf;cimianUnkl_uvcr Dam Keno
Dam, J. C. Boyle Dam, Copco No. 1 and Copco No. 2, and Iron Gate Dam as described above in PacifiCorp
Klamath Hydrofacilites (2.1). Mmoperaﬁngincompﬁmccwithalbmwiththe%ﬂﬁngtgy.md.
Regulatory Commission. Operations will comply with maintanence of flows below Iron Gate Dam ideatified in

the previous section.
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2.3.2 The New Earth Company Algae Harvest Operations

....

In 1996, New Earth proposes to operate it's facilities on the C and B cana]sm compliance with a license issued by
Reclamation, as amended (see 2.2 - The New Earth Company Algae Harvest Facilities). In 1997-1998 they plan
to expand operations to include harvest facilities at PacifiCorp's Eastside and Westside power diversions at Link
River Dam.

Discussions between the Service, Reclamation, PacifiCorp and New Earth have identified PacifiCorp and New
Earth Company’s operational impacts to the Lost River and shortnose suckers from Upper Klamath Lake
downstream to Iron Gate Reservoir. The impacts are discussed in Section 4.0 - Effects of Project Operations. As
a result of these discussions, PacifiCorp and New Earth in consultation with Reclamation and the Service agreed
upon a combination of long-term and short-term measures intended to avoid jeopardizing the listed Lost River and
shortnose suckers. The purchase of Tulana Farms as offsite habitat is the primary mitigation measure and agency,
tribal and PacifiCorp and New Earth biologists expect that the restoration of offsite habitat at Tulana Farms in the
Williamson River Delta will significantly benefit the Lost River and shortnose suckers over time. See Lower
Williamson River Restoration Project - Tulana Farms Initial Biological Justification (April 1996). The ways and
means by which restoration may be accomplished are still unknown, however the scientists collectively project the
restoration effort will significantly increase the number of surviving sucker larvae which should in turn benefit the

species as a whole.

The purchase of Tulana Farms is the major mitigation measure in this consultation, however, because the
restoration of Tulana Farms is a long-term project, the following short-term mitigation measures were included in’
the consultation: entrainment reduction study (PacifiCorp), entrainment reduction devices at Link River power
canal headgates during algae harvest season (New Earth Company), flood control study (PacifiCorp), genetics
management study (PacifiCorp), and reservoir sucker population status studies (PacifiCorp). In addition, New
Earth Company have agreed to a number of conservation measures including: endangered sucker and water
quality monitoring, entrainment reduction study and the Fremont Bridge wetland restoration.

The Service may determine that it is necessary to reinitiate consultation on the Lost River and shortnose suckers at
some future date if there is significant new information and after a thorough consideration of the status of the

species overall.

2.3.3 PacifiCorp Action Items - PacifiCorp agrees to include the following action items that demonstrate their
committment to the survival and recovery of the endangered suckers.

1) Entrainment Reduction Study - Data on sucker entrainment rates into the unscreened hydropower diversions
at Link River Dam are lacking. The primary goal of this study is to determine the timing, size, magnitude, and
duration of juvenile (age 1 and older or > 75mm) and adult sucker entrainment into the Eastside and Westside
diversion canals. Entrainment will be evaluated during the period when entrainment reduction devices are not in
operation, October 15 through May 31 (season). ThismxdywillbeconduaedinooordimﬁonwimNewEanh..
Reclamation, ODFW and the Service. A study design will be “Service-approved” prior to implementation. It is
anticipated that these studies will be conducted over two seasons and will be completed by May 31, 1999, with the
intent of beginning field activity during 1996.

Z)MWM-WMWWMWmmmmlmadom
hubeencompliwndbymelxkofmmfomdonmdmﬂbdngmommkmn: These species also
display highty variable morphological characteristics that have led to concern over poteatial : T
hybridization/introgression among sucker species. This study is designed to determine the genetic relationships
among four Klamath Basin sucker'#ecies, differences within the endangered species, and whether or not these
species are presently hybridizing or may have hybridized in the past. mtn!mmadonwinbemedw@provc
management of the different stocks of endangered suckers and -is essential for any future hatchery operations.
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Although the Service listed the Lost River and shortnose suckers as taxonomic species and not distinct population
segments, the Service believes there are important spawning subpopulations of suckers found in Upper Klamath
Lake. As a result, PacifiCorp has agreed to cost share with Reclamation and other agencies to perform additional
taxonomic and genetic studies. Reclamation made a collection of suckers throughout the Upper Klamath Basin in
1993 that can be used for these additional taxonomic and genetic studies. Findings from this research will be used
to develop a genetics management plan that will guide management of sucker populations and potential future
hatchery supplimientation. This work is tenatively scheduled to begin in October 1996 and continue for 34 years.
PacifiCorp will fund these studies in a pro rata share amount not to exceed $80,000 total.

3) Sucker Population Status - Very little information is known about the endangered sucker populations in the
Klamath mainstem reservoirs (J.C.Boyle, Copco, and Iron Gate). PacifiCorp will coordinate with Reclamation,
ODFW, California Department of Fish and Game and the Service to develop a scope of work for sucker studies
on the mainstem reservoirs. Study objectives are likely to include: determination of distribution and abundance,
age class structure, recruitment success and habitat use by different life stages. A study design will be “Service-
approved™ prior to implementation. It is anticipated that the study period would be from 1997 to 1999.
PacifiCorp will fund these studies and analyses in their entirety.

4) Sucker Nursery Habitat Restoration - Recent research on factors limiting sucker populations in Upper
Klamath Lake indicates that a bottleneck exists at the larval life stage. Poor larval survival in sucker nursery
habitat areas appears to be related to degraded water quality, predation, and lack of emergent vegetation habitat.
The 1992 Klamath Project biological opinion analyzed a mitigation measure for marsh restoration construction and
‘assessment. Based on this commitment, Reclamation, the Service, The Nature Conservacy (TNC), Natural .
Resources Conservation Service (NRCS), PacifiCorp, and New Earth have cooperatively proposed funding,
restoring and maintaining a property on the Lower Williamson River. This restored habitat would be designed
and managed to benefit riverine and lake water quality, reduce larval predation, and substantially increase larval
sucker habitat in historic locations.

PacifiCorp and New Earth propose to invest 1.8 million dollars combined in the purchase of Tulana Farms with
TNC and NRCS and propose to commit $75,000 each per year for ten years or the equivalent present net worth in
lump sum to the operation and maintenance of the property. If unforeseen circumstances occur, and the purchase
of Tulana Farms with TNC and NRCS does not materialize, PacifiCorp and New Earth agree to pursue the option
to purchase Tulana Farms or other offsite habitat mitigation, such as Goose Bay Farms. PacifiCorp and New
Earth agree to acquire property identified for offsite mitigation by Janmary 1, 1997. If an acquisition is not
facilitated, the Incidental Take Statements will become invalid and reinitiation of consultation will be required.

As proposed, approximately 1,000 acres of Tulana Farms would be excluded from the NRCS conservation
casement. The NRCS and TNC with the assistance of the Lower Williamson River Restoration Team (LWRRT)
will determine the precise location of these agricultural lands to be excluded from the casement. PacifiCorp is
evaluating purchasing the agricultural lands in order to assist TNC with the purchase of Tulana Farms. If
PacifiCorp purchases the agricultural lands, they will work with the Service to ensure that the management of
these lands are consistent with the protection of the suckers under the ESA. The Service maintains the ability to
reinitiate consultation with PacifiCorp via Reclamation if agricultural practices are still occurring on the land after
10 years.

PacifiCorp and New Earth will assist in formation of and participate in the LWRRT for the Lower Williamson
River restoration program including representatives from Reclamation, Service, ODFW, TNC, NRCS, and the
Klamath Tribes. This technical team will, among other activities, develop a recommended long-range restoration
plan and associated monitoring schedule for the property and provide anmual work plans to-the Management
Committee. The Management Committee will be made up of representatives from Reclamation, Service, ODFW,
TNC, NRCS, New Earth, PacifiCorp and the Klamath Tribes.
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A Management Committee will oversee the LWRRTs activities and also address fion-technical iSsues. TNG
would operate Tulana Farms and will act in good faith to implement the recommendations of the LWRRT. If the
LWRRT is unable to reach consensus on the Restoration Plan, TNC may nonetheless continue to take reasonable
steps to restore Tulana Farms, consistent with the incidental take statements applicable to PacifiCorp and New
Earth. Restoration project success will be monitored via specific habitat and larval production criteria, as
developed by the LWRRT. The Service would review the long-term restoration plan and the annual work plans to
ensure consistency with the incidental take statements.

5) Re-evaluate Flood Operations Plan for Upper Klamath Lake - A review of scientific data pertaining to
endangered suckers in Upper Klamath Lake suggests that elevations higher than those listed as Reasonable and
Prudent Alternatives in the 1992 BO are necessary to provide habitat for sucker spawning, larval and juvenile
rearing, and water quality protection. Some of these elevations, particularly those during late winter and early
spring, are outside of PacifiCorp's operating envelope for Upper Klamath Lake.

PacifiCorp will develop a scope of work that includes consideration of the flood control rule curves, o.pcrational
constraints, hydropower and shoreline habitat benefits to the suckers. The scope of work will be reviewed by
Reclamation and the Service. PacifiCorp will complete the re-analysis of the Flood Operations Plan by October
1996.

2.3.4 THE NEW EARTH COMPANY ACTION ITEMS - New Earth agrees to include the following action
items that demonstrate their committment to the survival and recovery of the endangered suckers. These items *
are also incorporated as conditions of the amended licence issued by Reclamation.

1) Sucker Nursery Habitat Restoration - Same as #4 PacifiCorp action item above.

2) Entrainment Reduction Devices - New Earth will install and maintain 3/8 inch mesh entrainment reduction
devices (ERD:s) at the Eastside and Westside diversion canals at the Link River Dam during all algae harvest
activities or between June st through October 15, whichever is greater, for ten years or the remaining life of the
FERC permit, beginning June 1, 1997 regardless of whether algae harvest activities have commenced. This size
mesh is believed to be adequate to exclude suckers greater than 75 mm, or age 1 and older. The ERDs will be
operated 24 hours a day. They will be manually removed and cleaned several times a day.

2.3.5 New Earth Conservation Measures - The following are additional research and conservation measures
proposed by New Earth. Nooe of the four actions described below will require reinitiation of this consultation
upon completion of the individual activity. Reclamation and the Service belicve these activities are important in
developing additional information on the endangered suckers and therefore support their progressive
implementation by New Earth.

1) Endangered Sucker Monitoring - Endangered sucker research will be conducted in relation to algae harvest
activities at the B and C canal harvest facilities. Lifestages targeted include larval, juvenile, and adult forms. [n
coordination with the Service and Reclamation, New Earth proposes a study to determine the extent to which fish
respond (o algae harvest operations, debris reduction devices and associated water quality changes . Research will
fmmmmwm.mmmmmmmwmm
study will be initiated in 1996 and conducted over two years.

2) Water Quality Moaitoring - New Earth will be harvesting large quantities of algae from the C and B canals

andhuphmmexpandi@'lhmopaﬁomwhciﬁCorp'sEamidenndWmtbpowerdivmiqm. These
activities are expected (o improve water quality coonditions in the Lost and Klamath rivers below their operations.
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New Earth will begin monitoring water quality conditions above and below harvest operations at the B and C
canals in 1996. Link River monitoring will be initiated during the 1997 harvest season.

3) Entrainment Reduction Study - New Earth will participate in a study to determine the timing, size,
magnitude, and duration of juvenile (age 1 and older or >75mm) and adult sucker entrainment into the Eastside
and Westside diversion canals. Entrainment will be evaluated during the period when entrainment reduction
devices are not in operation, October 15 through May 31 (season). This study will be conducted in coordination
with PacifiCorp, Reclamation, ODFW, and the Service. A study design will be “Service-approved™ prior to
implementation. It is anticipated that these studies will be conducted over two seasons and will be completed by
May 31, 1999, with the intent of beginning field activity during 1996.

4) Fremont Bridge Wetland Restoration - New Earth has acquired 3.5 acres at the Fremont Bridge on the Link
River. They plan to restors approximately 1.5 acres to a functioning wetland which will potentially provide
sucker nursery habitat, and enhance local water quality conditions. The site will have public access and will serve
as an interpretive site for wetlands education. It is anticipated that restoration activities will be conducted over the
next several years beginning in summer 1996.

3.0 CHAPTER 2 - GENERAL BIOLOGY OF THE ENDANGERED SUCKER SPECIES POTENTIALLY
AFFECTED BY THE PACIFICORP AND NEW EARTH PROJECTS

3.1 Introduction

Reclamation formally consulted on the effects of long-term operation of the Klamath Project on the bald eagle,
Lost River sucker, shortnose sucker and American Peregrine Falcon in 1992. A biological assessment was
completed on February 28, 1992 and the Service completed a biological opinion on July 22, 1992. The Service
also wrote a recovery plan for the Lost River and shortnose sucker (April 1993). Descriptions of the general
biology and life history of these species can be found in these documents. This assessment provides new scientific
data developed subsequent to these earlier activities. Substantial research activity has been completed over the last
few years particularly for Upper Klamath Lake suckers.

3.2 Endangered Suckers

3.2.1 Klamath River

Sucker population status information through 1992 has beea previously summarized (USFWS 1993,71994). In
November 1992, Reclamation sampled six sites in Lake Ewauna over 4 days using trapnets (Buettner unpublished
data). Three juvenile shortnose suckers were captured. They were 177, 179, and 202 mm FL. A fish survey
from Lake Ewauna to Keno Dam was conducted during the summer of 1993 (Hummel 1993). Hummel captured
six juvenile shortnose suckers ranging in size from 205 to 324 mm FL. Based oa scale analysis these fish
appeared to be 24 years old. Infrequent sampling of the Klamath River near Miller [sland was conducted by the
ODFW in conjunction with Mazama High School since 1991; juvenile suckers and a few adult Lost River and
shortnose suckers were captured during these trapnetting activities (Smith pers. comm.). Water quality in Lake
Ewauna seasonally drops to extreme lows in terms of dissolved oxygen (DO), making this habitat virtually
inhospitable to suckers. Reclamation has been collecting water quality data routinely since lemgHydrolat?
multiparameter instruments. The data was recently summarized by CH2M HILL and used to model water quality
in the Klamath River as part of the Oregon Department of Environmental Quality TMDL process (CH2M HILL

1995). ~

The ODFW and PacifiCorp conducted a fish passage investigation on the Klamath River at Link River, Keno, and
J.C. Boyle dams from 1988-1991 to determine upstream and downstream fish migration patterns. Ladders were
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checked daily on weekdays. The study documented small numbers of suckers migrating through the Link River
and Keno ladders. No suckers were found using the J.C. Boyle ladder. Most suckers migrating through the Keno
ladder were Klamath smallscale suckers with very few Lost River and shortnose suckers. Two Lost River and 4
shortmose suckers passed through the Link River ladder in 1988.

The Oregon Department of Environmental Quality collected four adult Lost River suckers and one Klamath
largescale sucker from J.C. Boyle in 1986 while collecting fish samples for environmental contaminants (Ziller
pers. comm.). Population survey information was collected in August 1988 by ODFW and the Service (Buettner
unpublished data). Adult Lost River and shortnose suckers were captured by boat electrofishing at night above the
Highway 66 bridge up to Spencer Creek. Twelve juvenile and adult Lost River suckers and six shortnose suckers
were collected. Several dozen Klamath smallscale suckers and a few Klamath largescale suckers were also
captured. In 1993, Reclamation sampled J.C. Boyle eight times collecting 20 shortnose suckers, one Lost River
sucker, 30 Klamath smallscale suckers, and 6 Klamath largescale suckers. ODFW conducted an electrofishing
survey at J.C. Boyle on June 14, 1995. They captured 32 juvenile suckers but did not identify the species.

Lost River and shortnose suckers were captured from Copco Reservoir in the 1950's and early 1960's (Coots
1965). An overview of population monitoring in Copco Reservoir is presented in the Shortnose and Lost River
Recovery Plan (USFWS 1993). Shortnose sucker spawning runs were sporatically sampled in 1988, 1990, and
1991 by personel from CDFG and the Service (Buettner unpublished data). Sampling in the Klamath River
approximately 2-3 km upstream, during April and May commonly encountered adult shortnose suckers. Shortnose
suckers have not been documented spawning in Shovel Creek, a major spawning tributary for rainbow trout. C
Twenty-one adult shortnose suckers were captured from Copco during June 1990. In 1993, Reclamation sampled
Copco and captured 10 adult shortnose suckers ranging from 427-500 mm FL.

Shortnose and Lost River suckers were not documented in Iron Gate Reservoir during 1990 when trapnetting was
conducted on June 14 and 15 over most of the reservoir (Buettner and Scoppettone 1991). One Klamath largescale
sucker was collected. In 1973 one shortnose sucker was sampled by CDFG biologists (Maria pers. comm.).

3.2.2 Upper Klamath Lake

3.2.2.1 Age and Growth

New information since 1992 indicates that Lost River sucker maturation can occur at an earlier age than was
previously determined. Age at maturity was projected from spacing of anmuli on opercles at 6-14 years, with
most maturing at age 9 (Buettner and Scoppettone 1990). In 1993, several fish (5 females, 3 males) from the
spawning run on the Williamson River were aged at 5 years (Scoppetione pers. comm.). From fish collected
during a September 1995 sucker dieoff, gonads were developing in the majority of the age 4+ males and females
indicating that they were likely to mature by the following spring. A few 3+ males had developing testes.

Age at maturity appears to be related to growth rate with fast growing fish maturing earlier that slower growing
fish. This phenomenom has been well documented with the cui-ui, Chasmistes cujus (Scoppettone pers. comm. ).
Growth rate and sexual maturity appears to be density dependent in cui-ui with fast growth and early sexual
maturation related to lower population size. As the cui-ui population increased substantially in recent years
growth rates decreased markedly and correspondingly age of maturity shifted to older ages. Faster growth rates
have beea documented from receat Lost River sucker year classes compared to those from the 1960's and 1970's
(Buettner and Scoppettone 1990). To illustrate this point, fish approximately 500 mm FL in the 1995 fish kill
were 5+ and 6+ while growth curve data from 1986-1988 indicated that males reached this size at approximately
age 10 and females age 9. Population size data is not available to evaluate whether the faster growth rates and
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carly sexual maturation are density dependent but creel census and Spawning run monitoring suggested that
populations were declining in the 1960's and 1970's and recruitment was poor in Upper Klamath Lake
(Scoppettone and Vinyard 1991). We also lost Barkley and Harriman Springs spawning populations during this
time.

Previously, sexual maturity in shortnose suckers was interpreted to occur between the ages of 5 and 8 with most
fish maturing at the age of 6 or 7 (Buettner and Scoppettone 1990). However, in 1993, males as small as 265 mm
FL and females 361 mm FL were captured in spawning condition at Ouxy Springs and were presumed to be 3 and
4 years old respectively. Actual ages of spawners were determined using opercles on numerous fish collected for
genetic studies on the Williamson River in 1993. From a sample of 16 small males aged, 1 was age 4, 14 age 5
and 1 age 6. Females from the same sample included 3 - 5 year olds and 2 - 6 year olds (Scoppettone pers.
comm.). Age 4+ males and females with developing gonads were commonly observed from the September 1995
fish kill sample (Buettner pers. observ.). A few 3+ males were also noted. '

Faster growth in recent year classes may also explain the earlier age at sexual maturity in shortnose suckers. The
back-calculated fork length at age 5 from the growth curve developed from fish captured in 1986-1988 was 330
mm FL (Buettner and Scoppettone 1990). Recent data from the 1993 genetics study sample indicates age S fish
ranged from 317 to 400 mm (mean 360 mm, n=18). Shortnose suckers from the 1995 fish kill (age 4+) ranged

from 330-392 mm (mean 365 mm, n=26).

3.2.2.2 Hybridization and Genetics

Three small Upper Klamath Basin sucker genetics studies have been conducted in recent years including: Harris
1991, Moyle and Berg 1991, and Buth and Haglund 1994. The first two have been previously discussed (USFWS
1992, USFWS 1993). Results from the latest study which focused on shortnose suckers, provides no evidence for
hybridization in shortnose sucker samples analysed. The data support the hypothesis that the wide range of
morphological variation observed, reflect differences in phenotypic expression as a response to differing physical
environments, or the age of the individual (Moyle and Berg 1991). However, Buth and Haglund (1994) suggested
that there was enough genetic variation separating Upper Klamath Lake shortnose suckers from those in Clear
Lake, Gerber Reservoir, and Copco Reservoir, which were similar. Furthermore, they suggested that the Upper
Klamath Lake population should be managed as a separate genetic unit (Buth pers. comm.). The three genetics
investigations described above made no attempt to adequately address hybridization/introgression questions or
assess genetic structuring of sub-populations throughout the basin.

3.2.2.3 Reproduction

[n 1995, Klamath Tribal biologists captured mature Lost River suckers during late March at Kirk Springs, 128 km
upstream from the lake (Dunsmoor pers. comm.). They also captured Lost River suckers at Kirk Springs in
1996. Over 300 shortnose suckers and Lost River suckers were sampled from the ladders at Sprague River Dam
in 1996. Previously, Buettner and Scoppettone 1990, documented only Klamath largescale suckers migrating
through the ladder and spawning at Kirk Springs during 1987 and 1988.

Intensified monitoring of lake spawning since 1993 by Reclamation and The Klamath Tribes have ideatified Lost
River sucker spawning at six spring and two non-spring sites along the east shoreline of Upper Klamath Lake.
Shortnose sucker spawning has been identified at three sites: Sucker Springs, Silver Building Spring, and Ouxy
Springs.

Many historic spawning areas including Barkley Springs, Odessa Springs, and Harriman Springs are apparently
not presently being used for spawning even though suitable habitat exists. Routine visual monitoring at Barkiey
Springs since 1993 has failed to document utilization by spawning suckers even after enhancement of spawning
substate (Buettner pers. obser.). Oregoa State University (OSU) identified at least four springs along the cast side



of Upper Klamath Lake that were probably historic spawning locations (Simon et al. 1995). Evidence such as .
fishing line, treble hooks, lead weights, and spark plugs, proximity to flowing springs, and suitable spawning
substrate suggest historical sucker spawning. Spark plugs, used as weights for snagging adult suckers, were used
to date time period of spawning activities. Spawning has not been documented at three of the springs, however
they have not been intensively monitored (Dunsmoor pers. comm.).

Since 1993, small numbers of shortnose and Lost River suckers have been observed spawning in gravelly
shoreline sites with no detectable spring influence (Dunsmoor pers. comm., Buettner pers. obser.). The Klamath
Tribes documented successful larval emergence in 1995 at one of these sites (Cinder Flat). Spawning in gravel or
cobble shoreline areas was documented at Lake of the Woods for an extirpated shortnose sucker population (Bond
1948). Successful shoreline spawning has been documented for Warner suckers (Cafostomus warnerensis) (Rollie
White pers. comm.) and razorback suckers (Xyrauchen texanus) in Lake Mojave (Paul Marsh pers. comm.):

In 1993, small shortnose sucker spawners (age 4 and S) were observed at Sucker Springs, Ouxy Springs and
Silver Building Springs. Also, substantial numbers of age 4-6 shortnose suckers were captured from the spawning
run on the Williamson River (Scoppettone pers. comm.). It is not known whether the observations of young
spawners at springs reflect more intensified monitoring or recent colonization. It is speculated that first time
spawners may follow older spawners to imprinted sites while others might be discovering spawning areas by
random search. Imprinting of larval suckers to natal spawning areas is unknown. Recent imprinting studies on
cyprinids from the Colorado River system has shown increased ATPase levels at hatch and swim-up and suggests
the potential for imprinting to occur at that time (Gutermuth pers. comm.).

OSU recorded more than 30 springs along the east side of Upper Klamath Lake from Modoc Point to Sucker
Springs (Markle and Simon 1994). Other than those that are known spawning areas (6) and have relatively large
discharges, most are small seeps and springs discharging less than 50 gpm. Not all of these springs have been
monitored for sucker spawning. OSU also recorded more than 90 spring areas ranging from small seeps to
rapidly flowing springs on Bare Island. Several were warm 30-33° C, temperatures lethal to sucker eggs, but
many were cooler and are potential spawning areas. No monitoring for sucker spawning has occurred at Bare
Island, however in 1993 sucker larvae were collected there during June (Markle and Simon 1994).

3.2.2.4 Population Status

A distinct spawning population of Lost River suckers spawns at Sucker Springs on the eastern shore of Upper
Klamath Lake. This population has been monitored fairly extensively since 1987 (Buettner and Scoppettone 1990,
Dunsmoor pers. comm.). Population estimates determined by mark and recapture techniques were 1038 (1987),
817 (1988), 960 (1989), and 900 in (1993). The Sucker Springs population appears to be comprised of large,
older adults which suggests a lack of recruitment over the last 20 years. In 1993, 60 out of 130 fish captured had
been tagged in previous years with floy anchor tags. Visual observations at night using night vision goggles were
conducted several times a week from late February through earty May in 1993-1995. Buedonthue'
obscrnﬁom.m;eﬁnhwtﬁmedmdomjmmawm;ggngw(&mm.m.). Hmmlm.
dozens of smaller Lost River suckers were seen in late April and early May suggesting recent recruitment.
Similar observations were made in 1994 and 1995 (Buettner pers. obser.).

Anenemivevinnlmrveyollommﬁngxdongmcem:ideofhhdxmmn;lmmmﬁgchostRivcr
sucker spawning nfomomcrm(sumBuﬂding.OuySprinp.mdmmnmmqlspm}p).
Dtmsmoot(pat.oboa.)doamndulunonexdditiomlhkzsprin;mdwn—cpdn;:horehne(CmderFlat)
spawning sites in 1995. Numbers of spawners observed at these sites were small compared to Sucker Springs.
However, Cinder Flat may have a good-sized population of Lost River suckers. Smll-cimdl.oumwrnfckc.n
were also observed at Ouxy and Silver Building Springs in 1993-1995. 'Ihh‘ly-twonmucr-cimdﬁsh'nngm.g .
from324mmto$35mm(mm4wmm)mmmmdncuzdfmm&m.0uxy.nndsum&xﬂdm;spnngsm

1993.



17

Shortnose sucker spawning at springs in Upper Klamath Lake was first documented in 1992 at Ouxy Springs
(Dunsmoor pers. comm.). Shortnose sucker spawning has been observed there every year since then (Buettner
pers. observ.). In 1993, dozens of small shortnose suckers were observed in late April and May at Sucker
Springs, Silver Building Springs and Ouxy Springs. Seventy-cight shortnose suckers were captured from Sucker,
Ouxy, and Silver Building springs during sporatic trammel netting operations during April and May 1993. They
ranged from 194 mm to 502 mm (mean 352 mm).

Population monitoring conducted in the 1980's (Buettner and Scoppettone 1990, Bienz and Ziller 1987) indicated
that recruitment of Lost River and shortnose suckers to adult size classes was inconsistent, as evidenced by gaps in
known year classes of spawning adults. The last known strong year classes were from 1977 and 1978 (Buettner
and Scoppettone 1990). The Klamath Tribes has been qualitatively monitoring spawning runs in the Williamson
and Sprague rivers since 1988 (Dunsmoor pers. comm.). Beginning in 1992, they have observed a substantial
increase in the frequency of smaller Lost River and shortnose sucker spawners. During 1993, small-sized
shortnose and Lost River suckers dominated the catch in May on the Williamson and Sprague Rivers. In that year
limited population sampling was conducted by boat electrofishing to collect fish for taxonomic and genetic
investigations. Collections targeted the more abundant small fish. Ages were determined on 18 shortnose
suckers, one was age 4 and 17 were age 5 (Scoppettone pers. comm.). Of 13 Lost River suckers collected from
the spawning run, two were age 4, six were age 5, one was age 6 and 4 older aged fish. Small-sized Lost River
sucker adults were also captured at springs in Upper Klamath Lake for genetic evaluation studies. Of six fish
collected, two were age S, three age 6, and one age 20.

Population surveys were also conducted during the fall of 1993 and 1994 by Reclamation using trapnets and
trammel nets. In 1993, 136 Lost River suckers and 31 shortnose suckers were captured over two days in
November. Length frequency distributions indicated a predominance of small-sized shortnose and Lost River
suckers. Shortnose suckers ranged from 267 to 377 mm FL. Lost River suckers ranged from 215 mm to 431 mm
FL. In 1994, 42 Lost River suckers and 91 shortnose suckers were captured from 11 sample days during the fall.
Shortnose suckers ranged from 292 mm to 495 mm. Lost River suckers from 290 mm to 690 mm FL.

3.2.2.5 Condition

Fulton condition factors were computed on suckers to assess interanmual differences during wet and critically dry
years. Fish captured during spring 1993 were used to represent 1992 lake conditions since little growth typically
occurs in the winter. Because condition factor varies with age, we only analyzed younger year classes since data
was lacking on large adults in 1994. Mean condition factor for shortnose suckers in spring 1993 and 1994 were
1.30 and 1.43 respectively. Lost River sucker mean condition factors were 1.20 in spring 1993 and 1.14 in spring
1994. It does not appear that the two years were very different. Mean fall condition factor for shortnose suckers
was 1.41 in 1993 and 1.40 in 1994. Mean fall condition factor for Lost River sucker was 1.19 for both 1993 and
1994. Therefore, for younger year classes of both Lost River and shortnose suckers, condition factors during the
fall of 1993 (wet year with high lake levels) and 1994 (critally dry year with record low lake levels) were not very

different.

3.2.2.6 Sucker Die-offs

In 1986, 190 Lost River suckers, collected from a lake die-off ranged from 8 to 43 years old with 26 year classes
represented (Buetmer and Scoppettone 1990). Most were 19-28 years. In 1988, 33 Lost River suckers were aged
from spawning runs up the Sprague and Williamson Rivers. These fish ranged from 9-30 years with most 10 and’
11 years old (7 year classes). A comparison of the age class structure for 1986 and 1988 indicated that there was
little recruitment from 1970 to 1976. After this hiatus, recruits from 1977 and 1978 reached sexual maturity and . -
entered the spawning population:=‘Age and length-frequency analyses collected in the 1988 spawning run suggests
that either the 1986 die-off was selective for older adult fish and/or there was a greater propensity for younger

fish to migrate in that year.
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Only 8 shortnose suckers were collected during the 1986 fish die-off. Two were ige 7 ‘o'ne‘:‘ ge' 12 an:d fi ‘
19+ (Scoppettone 1986). Ll velage

In 1995, another sucker die-off occurred, from which 378 Lost River suckers and 124 shortnose suckers were
collected. The die-off included mostly young fish. Ninety-five percent of the Lost River suckers and shortnose
suckers were age 7 years and younger (Figures 3 and 4). Only 14 and 9 year classes were documented for Lost
River and shortnose suckers respectively. Age 4 and 5 fish, representing the 1991 and 1990 year classes
respectively dominated the collection for both species. The absence of older fish indicates that the die-off was
selective for younger fish and/or the numbers of older fish in the population are low. Population surveys
conducted on Upper Klamath Lake using trapnets and trammel nets from 1993-1995 has documented very few
large adults. It was suspected that the small catch of large adults was related to their lower rate of catchability.
Older individuals are believed to be less active than younger fish and therefore are less vulnerable to passive
netting gear. However, collection of all age classes of cui-ui at Pyramid Lake has been successful during
monitoring of prespawning aggregates (Scoppettone pers. comm.). Trammel and trap netting surveys in the
prespawning aggregate on the lower Williamson River in 1995 and 1996 by NBS captured mostly smaller adults
suggesting that large adults were not very abundant. If the age distribution documented by Buettmer and
Scoppettone (1990) was representative of that present in 1986, and recruitment was poor since then, most Lost
River suckers would be 27-37 years old in 1995. It appears likely that mortality within these age classes has been
high. Shortnose sucker populations during the 1986-1988 period appeared small and runs were dominated by
larger fish, similar to that documented by Bienz and Ziller (1987) in the early 1980's. This suggests that most of
the older year classes present in the late 1980's may have died off.

Reclamation has captured, tagged and released several hundred juvenile and adult shortnose and Lost River
suckers in Upper Klamath Lake since 1993. These fish were captured from several locations in Upper Klamath
Lake and the lower Williamson River. Specifically, 305 shortnose have been PIT and/or Floy anchor-tagged and
15 radio-tagged. Twelve Lost River suckers were radio-tagged and 355 PIT and/or Floy tagged. During the
spring of 1995, NBS PIT tagged 60 Lost River sucker adults and 405 shortnose sucker adults at the mouth of the
Williamson River. Recapture rate has been extremely low. Reclamation recaptured one PIT tagged Lost River
sucker in 1994 and one in 1995. One PIT tagged shortnose sucker was recaptured at Ouxy Springs in 1995.

Most suckers collected from the 1995 fish die-off were checked for tags. From approximately 300 Lost River
suckers and 100 shortnose suckers checked for tags, none were detected. Tag shed rates for both implants into the
dorsal musculature and ventral body cavity appear to be low based on recapture of double-tagged suckers at Clear
Lake (Perkins pers. comm.) Becanse the fish die-off may have been selective to specific age classes, the length
distribution of fish tagged in 1995 was compared to that of the die-off. The two length distributions for Lost
River and shortnose suckers appear similar indicating there was a good representation of similar-sized fish in the
die-off (Figures 5 and 6). It should be noted that approximately 35% of the die-off fish were highly decomposed
when collected and there is a greater probability that tag loss could have occurred. Although no tagged fish were
recovered, three of the 14 radio tagged adults died during the fish kill. The data from smaller-sized shortnose and
Lost River suckers suggests that their population numbers are at least in the thousands of fish. Until more
extensive monitoring is conducted, the relative abundance of older year classes can not be assessed.

3.2.2.7 Eatrainment

Entrainment of larval suckers into the A Canal was documented in 1990 and 1991 (Markle and Simon 1993) and
has been summarized in the Lost River and Shortnose Sucker Recovery Plan (USFWS 1993). In 1995, New :
Earth monitored larval suckers at the C Canal Drop for a period of about 8 weeks (July and August). Sampling
occured daily at about 1300 and 0100. Subsamples of concentrated algae and fish were taken from their _
microscreens and sorted. Seven-darval suckers were collected from the July 7 to 11.
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Juvenile suckers have been salvaged from Klamath Project canals receiving water from Upper Klamath Lake
yearly since 1991. These operations were conducted during the fall when diversions were shut off. Canals were
drawn down and sampled with seines and backpack electrofishers. Most suckers salvaged were small juveniles
less than 250 mm FL. The number of suckers salvaged from 1991-1995 were 3,166; 2,618; 788; 334; and 4,072
respectively. The large catch in 1991 supports OSU sucker age 0 survival data for the same year indicating
establishment of a year class; also the fish die-off sample in 1995 was dominated by 1991 fish. The 1991 salvage
collection included approximately 75% age O and 25% age 1 suckers. In 1992, although the overall catch was
high (2,618), about 95%, based on length frequency, were 1991 year class fish. This also tracked with OSU
juvenile sucker survey data indicating Lost River and shortnose sucker year class failure in 1992. Numbers of
1992 year class shortnose suckers in the 1995 die-off were low.

In 1993, only 788 juvenile suckers were salvaged even though sampling effort was similar to 1992. OSU data -
indicated that successful age 0 survival for both shortnose and Lost River suckers occurred. Approximately 70%
were age 0 and 25% age 1 suckers. Possible explanations for the lack of correlation with Upper Klamath Lake
age 0 survival data from Upper Klamath Lake include:

1) High lake levels were maintained affording more shoreline habitat for juveniles
reducing straying,

2) Irrigation deliveries were lower in 1993 than 1992 particularly during the spring
when most larval entrainment occurs,

3) Sampling efforts may have been less efficient in capturing suckers in the canals due
to uneven distribution, and

4) Canal shutdown procedures were more successful in flushing suckers from the
canals in 1993.

The smallest number of suckers salvaged since 1991 were obtained in 1994 (334) with about 90% age 0. This low
number was consistent with age 0 survival data from Upper Klamath Lake (Simon et al. 1995). In 1995, over
4,000 suckers were salvaged, the largest salvage total numbers for the 5 years of effort, including about 50% age
0 and 50% age 1. OSU juvenile sucker age 0 survival estimates were high in the fall from cast net and trawl
surveys indicating year class establishment (Simon pers. comm.).

Canal salvage data represent only a qualitative index of year class strength in Upper Klamath Lake for the
following reasons: l)SimewmehﬁgzdmmmodgimmﬁmmelmRiv«,nxm&ochmr.Clcfn
Lake, and the Lost River are likely included in the salvage sample. 2) Many irrigation canals are treated with
Acrolein during the summer to control aquatic plants and this herbicide is highly toxic to fish. 3) Several
practices have been implemented since lewdmetummbaofmmnhmwb.eu‘lvged. Most of
lhucprwdmludtodninin;ofcmminmmeL.ostRivcror!methivu.4)Pnchydmhmofmwdad
suckers can also effect salvage success since not all potential holding habitat is sampled. 5) Sampling effort and
personnel has also varied during annual salvage operations.

3.2.2.8 Freshwater Inflow Area Use

Freshwater inflow areas of relatively good water quality may be important for Lost River and shortnose s.uckm in
Upper Klamath Lake during the summer and early fall whea DO and pH levels can be stressful or lethal in much
of the lake. Other fish species including rainbow trout, yellow perch and brown bullheads show seasonal i
movements apparently related to heavy algal blooms and attendant poor water quality (Vincent 1968). .‘Ihw:
ﬁshamunnllyfomdintheﬁuhwmmutbcmxﬂmnmdo!mehbdmmmcmmormo(_bcr
areas affected by incoming fresh water (Boaod et al. 1968). Small oumbers of adult suckers were captured in or
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adjacent to Pelican Bay, Wood River, Williamson River, and Crystal Creek during July and August of 1986 when
water quality was poor in Upper Klamath Lake (Bienz and Ziller 1987). In 1987, a few adult shortnose and Lost
River suckers were captured during the summer near the lake/freshwater inflow interface of Odessa Creek
(Scoppettone and Coleman 1988). None were captured in Thomason Creek. In 1966, a late August migration of
about 2,000 Lost River suckers was observed below the Sprague River Dam; this same run was reported in 1967
(Golden 1969).

Sucker utilization of freshwater inflow areas has been most pronounced during fish die-off events. In 1986,
during the August die-off, schools of 100-200 Lost River suckers were observed in Pelican Bay (Bienz and Ziller
1987). In 1995, during a sucker die-off in September small groups of Lost River and shortnose suckers were
observed in Pelican Bay, Harriman Springs, Odessa Creek, Williamson River and Short Creek.

Recent radio telemetry and trammel netting data suggest that freshwater inflow areas are infrequently used by
adult suckers unless fish are stressed or dying. Reclamation has monitored movements of 15 radio-tagged adult
shortnose and 12 adult Lost River suckers in Upper Klamath Lake from 1993-1995. Fish locations have been
determined by air and boat at 1-2 week intervals from May through October. During this tracking effort, there
have not been any observations of radio-tagged fish in freshwater refugial areas with the exception of migrations
for spawning. Because tracking efforts were limited to daylight hours, a telemetry station was set up during
September and October, 1994 and July-October, 1995 to continuously monitor radio-tagged fish movements at the
entrance to Pelican Bay. During this monitoring, no radio-tagged suckers were detected in the bay. However,
three suckers were detected just outside of Pelican Bay during September (1995).

In August 1995, during a time period when several radio-tagged fish were concentrated near Pelican Bay,
Reclamation set trammel nets in the lake just outside the bay and in the transition zone between the bay and the
lake. On August 8, 28 adult Lost River suckers and 10 adult shortnose suckers were captured outside the bay and
none in the transition zone during short (34 hour) day-time net sets. On August 22, 16 adult shortnose suckers
and 13 adult Lost River suckers were captured along Fish Banks outside the bay and none in the transition zone.
Because sampling occurred during daylight hours, net avoidance may have occurred in the relatively clear bay
netting locations. However, algae densities were moderate there, decreasing visibility. The sample sites outside
the bay sites had low visibility (Secchi disk depth < 1 meter).

Areas adjacent to freshwater inflows, like Fish Banks and the entrance to Pelican Bay have been used consistently
during the summer months by radio-tagged suckers even though water quality in these areas has not always been
good. On September 13-14, 1995, the Klamath Tribes collected diel dissolved oxygen profiles throughout the
Pelican Bay interface and Fish Banks area, and showed consistently low DO’s (2.54.3 mg/L) in the morning
hours. In 1994 during September 19-28 there were numerous, widespread kills of chubs (and probably other
species) in the northern lake. While pH was near neutral, DO’s were very low (24 mg/L) over wide areas, even
at midday, and not one radio tagged fish was in or near to Fish Banks. In fact, many of them had been at Fish
Banks just days or weeks earlier, and moved to an area generally north of Bare Island during this time of poor

water quality.

During sucker die-off events substantial numbers of dead and dying fish have been observed and collected from
freshwater inflow areas. In 1971, during a massive chub die-off, at least 25 Lost River suckers, were observed
dead off Rocky Point in Pelican Bay (ODFW 1971). However, only 6-8 were seen during several days of
surveying throughout Upper Klamath Lake. In 1986, the majority of dead suckers collected during the August
die-off were found in or adjacent to Pelican Bay (Scoppettone and Coleman 1986). In August 1994, 10 large adult
Lost River suckers were found dead in Pelican Bay. And finally during the September 1995 die-off, substantial -
numbers of suckers were collected from several refugial areas including: Pelican Bay (80), Williamson River (8), :
Short Creek (8), Odessa Creek (12), Thomason Creek (3), and Harriman Springs (38).

Most suckers observed in freshwater inflow areas during die-off events were lethargic and relatively unresponsive
to disturbance indicating they were sick oc stressed (Bienz and Ziller 1987, Greea pers. obser.) In 1995, several
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fish displaying this behavior were collected and taken to OSU for pathological examination. All were acutely
infected by a bacteria disease, columnaris (Flexobacter columnaris) (Banner 1995). This pathogen, was also
documented as a primary causitive agent in the death of suckers collected during the 1971 and 1986 die-offs
(Logan and Markle 1993). This information suggests that the freshwater inflow areas are used to a greater extent
by acutely sick and dying fish than healthy fish and might be considered a dying ground. Since die-off events
have occurred during periods of high lake temperature, it has been suggested that cold water shock may contribute
to mortality of these already stressed fish (Bienz pers. comm.). Temperature differences between Pelican Bay and
Upper Klamath Lake often exceed 10 C during the summer.

Recent large-scale fish die-offs have been documented from 1971, 1986, 1994, and 1995. Because of the long
history of noxious blooms of bluegreen algae and associated poor water quality conditions, other fish kills most
certainly have occurred. Fish kills involving non-game fish including chubs and suckers, may have not been
reported by the public. Also, with the large populations of fish eating birds (cormorants, gulls, pelicans, grebes,
terns) present in the area, sick and dead fish can be quickly consumed leaving no evidence of a fish kill. Large
concentrations of fish eating birds were observed working local fish kills during summer 1994 (Dunsmoor pers.
comm.) and 1995 (Simon pers. comm.).

Freshwater inflow areas provide rearing habitat for larval and juvenile suckers (Buettner and Scoppettone 1990;
Markle and Simon 1994, Simon et al. 1995; Logan and Markle 1993; Klamath Tribes 1992, 1995). The lower
Williamson River typically has the highest densities of larvae because major spawning areas occur upstream on
the Sprague and Williamson Rivers. The studies cited above generally report relatively low numbers of juveniles
in inflow areas compared to shoreline locations in Upper Klamath Lake. Lack of food and cover, cooler water *
temperatures, and increased susceptability to predation by avian and fish predators like rainbow trout and yellow
perch in the clear water are likely factors limiting use of these areas.

Reclamation conducted larval and juvenile fish surveys at Barkley Springs and areas nearby during the summer of
1994 and 1995. Large numbers of larval suckers were observed in clear water along the shoreline in spring
influenced areas during June in 1995. Also, approximately a dozen juvenile suckers (probably age 0 and age 1)
were captured during both years in shoreline areas during July and August. Juvenile suckers have also been
collected from the Odessa Creek area during summer (Dunsmoor pers. comm.). However, electrofishing surveys
near Harriman Springs during August 1995 failed to document juvenile suckers.

Monda and Saiki (1993, 1994) and Bellerud and Saiki (1995) conducted water quality tolerance tests to assess
toxic levels of temperature, DO, pH, and un-ionized ammonia on larval and juvenile shortnose and Lost River
suckers. The 96-hr LCS50 values (lower 95% confidence interval) for Lost River sucker larvae were 9.77 pH, 2.3
mg/l DO, 30.5° C temperature, and 0.43 mg/l un-ionized ammonia. For juvenile Lost River suckers values were
9.87 pH, 1.9 mg/l DO, 29.9° C temperature and 0.70 mg/l un-ionized ammonia. For larval shortnose suckers
values were 10.01 pH, 1.8 mg/1 DO, 31.2° C temperature, and 0.73 mg/l un-ionized ammonia. Lower
confidence intervals for shortnose sucker juveniles were 9.76 pH, 1.7 mg/l DO, 29.4° C temperature, and 0.32
mg/1 unionized ammonia. Of these four parameters only temperature is not a significant threat to larval and
juvenile suckers in Upper Klamath Lake. Bellerud and Saiki (1995) concluded that DO and pH in Upper Klamath
Lake can be acutely lethal to larval and juvenile Lost River and shortnose suckers. Moreover, stressful water
quality conditions that curtail successful survival of early life stages could explain the long-term decline of sucker

populations in Upper Klamath Lake.
3.2.2.9 Lake Habitat
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Sucker Recovery Plan (USFWS 1993). Recent research by The Klamath Tribes (The Klamath Tribes 1995), OSU
(Markie and Simoa 1993, 1994; Simon et al. 1995) and Klamath Basin Water Users (Vogel pers. comm. 1992) on




larval and juvenile sucker distribution and habitat, and Reclamation and NBS on adult distribution and habitat
(Buettner 1995, Perkins pers. comm.) has furthered our understanding of the habitat needs of these life stages.

3.2.2.10 Larval Habitat

Vogel (pers. comm.) monitored larval sucker habitat utilization in the lower Williamson River by visual
observation during May 1992. He observed that larval suckers were more frequently oriented in or adjacent to
shoreline structure including emergent vegetation, submerged aquatic plants and instream woody debris than in
shoreline areas lacking structure. OSU had a similar assessment of larval habitat use in the lower Williamson
River (Markle and Simon 1994). They saw large numbers of larvae within submerged vegetation and large
schools of larvae were seen swimming near the edges of vegetation. In other areas that were sampled in Upper
Klamath Lake, individual larvae and small schools were observed in or near vegetation and physical structures

such as rocks or logs.

There was no reference to bottom substrate in describing larval habitat in the two studies referenced above.
However, the lower Williamson River is generally characterized by sand and firm mud bottoms. Since larval
suckers are more surface oriented, bottom substrate may not be an important habitat parameter. Water depth was
also not discussed in these studies, but it can be interpreted that most larval suckers were observed in shallow

water; all sampling occurred at depths less than Im.

Larval sucker use of offshore areas has not been studied. High densities of the bluegreen algae, (Aphanizomenon
flos-aquae), typically occur during the larval life stage, making it difficult to sample. Monitoring normally
involves towing fine-meshed nets, that would quickly clog with algae if attempted in Upper Klamath Lake.
However, the literature generally indicates that larval catostomids are shoreline oriented (Moyle 1993, Minkley
1973, Scoppettone et al. 1990). The Klamath Tribes (1995) developed sampling methodology using pop nets to
quantify densities of larvae in shallow shoreline habitats. One aspect of their investigation was to compare larval
sucker densities in fringe emergent vegetation habitat versus that in adjacent areas without vegetative structure.

At the mouth of the Williamson River and Goose Bay, larval sucker densities were several times more abundant in
emergent vegetation than adjacent open water sites of similar depth. Larval suckers were documented in emergent

vegetation consisting of: Scirpus, Polygonum, Sparganium, and willows.

OSU has studied spatial and temporal distribution of sucker larvae around Upper Klamath Lake since 1991
(Markle and Simon 1993; Markie and Simon 1994, Simon et al. 1995). However, sampling was less extensive
during 1991-1993. Larval suckers were distributed along shoreline areas throughout Upper Klamath Lake in 1994
and 1995, with the highest oumber in the lower Williamson River. The sample sites along the cast side of the
lake generally had more larvae than other areas. Very few sucker larvae were captured along the west side of
Upper Klamath Lake and in Agency Lake. In 1993, 81 larvae were captured over rock substrate along the shore
of Bare Island. Larvae were collected primarily in May and June during all years. The Klamath Tribes (1995)
indicated that in 1995 most suckers had developed into juveniles by late July.

Water quality associations with larval sucker distribution were monitored in 1995 by OSU during larval fish
towing and larval searches. Larval suckers were found in pH ranging from 7 to 10 (Simon pers. comm.).
Distribution of pH values where fish were found paralleled the distributions at sampling sites. Larval suckers .
were captured at DO ranging from 4.5-14.5 mg/l. This work was not designed to show either avoidance behavior
or acute toxicity. Fish captured at many of these sites might have shown active avoidance of these areas if they
had the choice of moving to a better location. [t is possible that they sampled larvae in conditions that were
actually acutely toxic and were collected while dieing. OSU's data show that larval suckers are frequently found

in areas in which water quality variables approach or exceed LC-50 values. Since chronic effect thresholds are -
usually substantially lower than acute, it is likely that chronic effects are expressed with regularity.
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The catch data indicates that most larvae were captured in or near freshwater inflow areas that generally have
good water quality (Markle and Simon 1994, Simon et al. 1995). A Hydrolab Datasonde 3 was placed at Goose
Bay, a site heavily used by sucker larvae and juveniles, from June 15 to August 11, 1995 (The Klamath Tribes
1995). Water quality seldom exceeded acute toxicity thresholds in the Polygonum beds where larvae were
located. DO infrequently decreased below 4 mg/l or 50% saturation and PH seldom rose above 9.7. However
pH values of 9.6 were very common and are only slightly below measured 96hr LC 50 for larval and juvenile
suckers (Bellerud and Saiki 1995). DO concentrations exceeded saturation in almost half of the measurements
(The Klamath Tribes 1995). Acute toxicity to supersaturated water has not been evaluated.

3.2.2.11 Juvenile Ecology

Juvenile sucker ecology has been more extensively studied than that for sucker larvae in Upper Klamath Lake.
Study objectives have included juvenile sucker distribution, habitat utilization, associated water quality, relative
abundance, growth and parasites (Logan and Markle 1993; Markle and Simon 1993, 1994; Simon et al. 1995;
Reclamation 1995; The Klamath Tribes 1995).

Examination of Lost River and shortnose suckers collected from Upper Klamath Lake in 1994 showed evidence of
infestation by a digenetic trematode possibly of the genus Neascus (Simon et al. 1995). The parasite is present in
the musculature and integument. It appears as a black, 1-2 mm cyst under the skin except in recently infested fish
where it is yellow or white. In the normal host, one expects that infestation rates will increase over time (or size
of fish) because the fish is a secondary host which must be eaten by a bird and the parasite often spends several
years in the secondary host. There was no increase in infestation with fish size. The infestation rate seen in fish °
less than 49 mm (12.5-14%) was much greater than the 2.2% infestation rate found in fish 50-129 mm SL. There
was little difference in infestation rate between species. Preliminary evaluation of 1990-1993 and 1995 samples
show frequent infestation in young suckers collected from Upper Klamath Lake. Data from several years may
provide long term trends in the infestation of this parasite and insight into the importance of this parasite in
determining mortality. It seems probable that fish infected by parasites might have a lower rate of survival in
Upper Klamath Lake where summer water quality conditions are also stressful to fish.

OSU has been collecting and reading otoliths from larval and juvenile suckers to help identify coborts through
otolith morphology and microchemistry, uncover timing of birth and document growth events (Markie and Simon
1993, Simon et al. 1995). Preliminary results from the otolith microchemistry investigation are suggestive that
this tool can be used to distinguish lake-spawned from river-spawned Lost River suckers using either a bivariate
measure or a multivariate measure of elemental composition (Markie and Simon 1993). Further study will be
needed to determine whether individual spring-spawned stocks can be identified.

In 1995, depositional patterns of otolith rings was studied to determine if they were consistent and predictable
(Hoff pers. comm.). Larval fish from the Braymill Hatchery were marked with a biological marker and held for
varying time periods; wild larvae were also captured, marked and placed in an enclosure at the mouth of the
Williamson River. After a period of a couple weeks the fish were sacrificed and otoliths removed. Examination
of the otolith rings verified that the depositional patterns were constant and represented daily increments in both
hatchery and wild suckers. This information indicates that sucker otoliths can be used to uncover time of birth
and potentially cobort identity. Tomumtwmcudﬁtyofmhm{ormmmmmwSPdngs
might be easily identified since Lost River sucker spawning can be up to two moaths earlier than spawning in the
Williamson and Sprague Rivers.

‘mm’mmmmnmmmm@anmudﬁmwmmm;hmwmc
fish growth maybe slowed or halted due to various environmental stress factors. mimpliaﬁonuthn_owhth.
growth reflects age as well as, and perhaps more strongly than growth. Lapﬂlmouhhwddnmdﬁshz@wem
compared to determine if otolith weight can be used to predict fish ages. The data generally support a relationship
between fish length (age) and lapillus otolith weight at lengths greater than about 80mm SL (Simon et al. 1995).
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This method will allow processing of large numbers of fish for age analysis. In contrast, otolith preparation and
counting of daily growth rings is very time consuming. Preliminary work has been conducted indicating that
otolith growth and fish somatic growth are also coupled (Logan pers. comm.). When they are coupled and otolith
ring widths are linearly related to somatic growth, these structures can be used to back calculate length at age.
Growth rates of suckers surviving to fall can be analyzed to correlate with environmental variables. For example,
juvenile suckers collected in the fall of 1994 were all recruits from late-spawned fish suggesting that
environmental conditions during early season may have led to high mortality of cohorts produced from early
spawning.

3.2.2.12 Juvenile Habitat

Spatial and temporal distribution of juvenile suckers in Upper Klamath Lake has been studied through systematic
monitoring during the summer and fall (Markle and Simon 1993, 1994, Simon et al. 1995). In 1993, limited
beach seining was conducted concurrent with larval sampling on June 5-6. No suckers were caught at'any of the
sites, and it was presumed that suckers had not reached sufficient size to be captured with beach seines.

However, during the first seine survey from July 12-16, both species of suckers were captured. Median shortnose
sucker size was 21mm SL and 30mm SL for Lost River suckers. Shortnose and Lost River suckers transform
from larvae to juveniles between 17 and 25mm SL (Buettner and Scoppettone 1990, Dunsmoor pers. comm.).
Like the larval life stage, age O juveniles were generally most abundant in shoreline areas within a few miles of
the Williamson River mouth. Shoreline sampling was typically limited to distances less than 100 feet from shore
and less than three feet deep. Juveniles were also consistently captured along the east shore of Upper Klamath
Lake. Distributions were patchy for other sample locations around the lake. Juveniles were rarely captured in
Agency Lake. By October, a few shortnose suckers were captured offshore in trawl samples. Offshore sampling
occurred at least 300 feet from shore at depths ranging from one to five meters deep. Juvenile Lost River suckers
were captured in shallow shoreline areas during the summer in 1991 and 1993 but were uncommon from shoreline
areas in 1994 and 1995. They were more commonly caught during fall trawl surveys (1991, 1994, 1995).

During cast net surveys in 1991 and 1993, OSU noticed apparent relationships between sucker density and
substrate types (Markle and Simon 1994). They grouped substrate into four general categories: boulder, gravel,
muck, and peat. Gravel spans the range of sand, rock, gravel or cobble; and muck is any type of soft
unconsolidated organic material, silt, etc. They did not sample areas with emergent vegetation because of gear
limitations. In 1991, age O suckers were captured mostly over gravel and muck substrates; muck substrate was
found at offshore stations. Age O suckers were captured most commonly over gravel substrates in 1993. Because
of the uneven distribution of juvenile suckers along the shoreline and because indices of abundance from fixed site
sampling might lead to inappropriate conclusions, OSU shifted to a stratified random design. In 1994 and 1995
shoreline habitat types were mapped including substrate types and vegetation. In 1995, age O sampling was based
on random monitoring of specific habitat types to provide habitat-specific fish densities. Catch rates using cast
nets were much higher from stratified-random sampling than fixed-sites (Simon pers. comm.).

The Klamath Tribes conducted dip net surveys within the emergent zone in late July 1995 and frequently found
juvenile suckers in very shallow water (Dunsmoor pers. comm.). Data on juvenile sucker utilization of the
emergent zone is lacking because of difficulties associated with sampling this habitat type.

Age 0 juvenile sucker distribution and associated water quality data was collected in 1994 during beach seining

(Simon et al. 1995). For 82 seine samples at which pH and DO were collected, samples with more than one

_ sucker were generally noted over the range of pH and DO monitored. For pH, the frequency distribution of pH
values from sites where suckers were found and that from all sites sampled followed a similar pattern. No pH

values over 9.8 were sampled. The frequency distribution for DO were similar at DO concentrations greater than

6 mg/l. However, few suckers were captured from sites with DO of 6 mg/1 and below even though many sites

were sampled with DO values of 4-6 mg/1. ‘
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In 1995, pH was measured at 659 beach seine and cast net sample sites (Simon pers.comm.). Most age 0 suckers
were captured at sites where pH ranged from 9-10. Interestingly, large numbers of juveniles were captured at pH
10, which based on laboratory acute toxicity tests is lethal to Juvenile Lost River and shortnose suckers (using the
lower 95% confidence interval) (Monda and Saiki 1993, 1994). This observation is not entirely surprising since
the pH data represent instantaneous daytime measurements typically measured when diel maximums occurred.
Diel fluctuations of 1 pH unit are common during the summer when Aphanizomenon blooms occur (Kann and
Smith 1993). Thus, the exposure to high pH may be for only a few hours each day whereas toxicity tests were
conducted with a constant pH exposure over a 96 hour period. If high pH persists, high mortality might occur.
Juvenile monitoring data from 1995 seems to indicate that Juvenile sucker survival into October in shoreline
habitat was poor at fixed-site stations. Catch rates for shortnose suckers were high during beach seine surveys
during August but relatively low during fall cast net surveys at fixed-site stations. Juvenile Lost River suckers
were poorly represented in the shoreline beach seining and cast netting samples. However, catch rates were -
relatively high offshore in fall trawl samples indicating that they were probably distributed offshore throughout the
summer. Continuous water quality monitoring of two near-shore and four offshore locations was conducted
during the summer using Hydrolab Datasonde 3 dataloggers but the data has not been analyzed.

DO was monitored at 661 cast net and beach seining sites in 1995. Juvenile suckers were found at sites where

DO ranged from 6-15 mg/l with the largest number of suckers captured at DO's of approximately 8 mg/l. From
over 100 sample sites with DO less than 6 mg/1 only one site had juvenile suckers. It appears likely that juvenile
suckers will seek areas of better water quality when it becomes stressful. This may explain the relative absence of
fish in areas with DO less than 6 mg/l. Since the acute lethal DO concentration is about 2 mg/l1, it is not likely
that the absence of fish from sites with DO from about 3-6 mg/1 was related to water quality induced mortality. *

OSU has been monitoring juvenile sucker (age 0) survival in Upper Klamath Lake since 1991. Fall age 0 sucker
surveys using cast nets and bottom trawls have been used to assess year class survival. The cast nets were
effective for larger age 0 shoreline oriented fish and the trawl was used to monitor offshore abundance. The cast
netting surveys were more consistent and successful in capturing suckers than trawl surveys. Trawl surveys were
not conducted in 1992, and in 1994 and 1995 a larger trawl with a smaller mesh was used. Cast net survey results
indicated that year class establishment occurred in 1991, 1993, and 1995 for both Lost River and shortnose
suckers. No age 0 suckers were captured during fall cast netting surveys in 1992, and 1994 catches were

minuscule (Simon et al. 1995).

Except for 1991, trawl catch rates seemed to have no correlation with shoreline abundances. In 1993, very few
suckers were caught in trawl sampling while cast net catches were the highest of all years sampled. In 1994,
trawl catch rates for Lost River suckers were the highest of the years sampled while cast net catches were small.
Very few shortnose suckers were captured in either cast nets or trawl samples in 1994. In 1995, shertnose sucker
catch rates patterns were similar for both cast net and trawl data. However, Lost River sucker trawl catch rates
were high in 1995 while cast net catches were low. The inconsistencies between the cast net and trawl catch data
may be related to size dependent changes in distribution. Simon et al. 1995 noted that suckers in the trawl
samples were larger than those in shoreline cast net samples for the same sample period. It was suggested that
suckers may gradually move to offshore regions as they grow larger (possibly 90 mm for LRS and 80 for SNS).
This may explain the presence of age 0 LRS in trawl samples in 1991 mdl994.§ndtheneuabscmeofsuckcrs
in the 1993 trawl sampling, whea age O suckers of both species were small. During earty fall of the years
trawled, trawling has been an ineffective sampler of age 0 SNS. In 1991, trawl surveys were conducted weekly
beginning on September 8 and continuing until October 13. NoruckmmcapmredunnlSepccmqumd
catches increased on October 6 and October 15. The combined trawl and cast net data indicate Lost River year-
class establishment in 1991, 1993, 1994, and 1995. For shortnose suckers, year classes were produced in 1991,

1993, and 1995.. .
It should be noted that although these year classes were documented surviving the first 6-8 moaths of life, it does

Dot ensure recruitment to the adult population. The fish kill in I%Sdcmmthumonﬁtyqnpgsigniﬁcant
for older fish. Survival to adult life stages is more important in terms of the species’ long term viability.
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3.2.2.13 Adult Habitat : SALEW;, ORE

Adult Lost River and shortnose sucker spatial and temporal distribution in Upper Klamath Lake was assessed
using radio telemetry methods from 1993-1995. Also, a trammel netting survey during the fall of 1994 provides
additional distributional information. Fifty-five trammel net sets were made throughout Upper Klamath Lake
from September 20 to November 3. Daytime sets of 1-3 hours were made with 90 m long by 1.8 m deep sinking
trammel nets. A total of 40 Lost River suckers and 84 shortnose suckers were captured along with 22 rainbow
trout and hundreds of blue and tui chub. Suckers were caught throughout the upper two-thirds of Upper Klamath
Lake above Squaw Point. Only one sucker was caught in the lower portion of the lake. Largest numbers of
suckers were captured from Ball Bay. Very few were caught in Shoalwater Bay. Sucker catch rates were similar
between open water and near-shore areas; suckers were capture at depths ranging from 1lm to 12m.

This fish survey was conducted when Upper Klamath Lake was at a record low elevation (4136.8 feet). During
September, water quality (particularly DO) conditions were highly variable both vertically and spatially in Upper
Klamath Lake. In particular, DO concentrations were low in several areas particularly near the bottom. From 16
sites where associated water quality was collected, suckers were captured where bottom DO ranged from 3.7 to
7.8 mg/l. At two net sites where bottom DO was 1.3 mg/l, no suckers were captured; DO at 0.5 m at these sites
were 4.7 and 11.7 mg/l. Cold weather occurred the first week of October leading to improved water quality
throughout Upper Klamath Lake.

Suckers were distributed vertically throughout the 1.8 m deep bottom set nets indicating that they were not
exclusively bottom oriented. This pattern has been observed in other trammel netting efforts conducted in 1993 *
and 1995 (Buettner pers. observ.). This observation is important since water quality can vary throughout the
water column particularly in deeper locations and during calm periods. Bottom DO's were consistently lower
than other water column values. Suckers may avoid bottom areas whea degraded water quality exists there.

During periods of degraded water quality in Upper Klamath Lake, freshwater inflow areas can provide refugial
habitat for suckers and other fish. It has been well documented that these areas provide summer habitat for
rainbow trout, brown bullhead, and yellow perch (Vincent 1968, Logan and Markle 1993, Bienz and Ziller 1987).
Adult suckers have been reported from these areas during die-off events (1971, 1986, 1995). These areas are also
important rearing areas for sucker larvae and juveniles. Water quality was monitored extensively in the two
largest refugial areas, Pelican Bay and the lower Williamson River during 1992 and 1993. Hydrolab Datasonde 3
dataloggers contimuously monitored water quality during the summer and early fall in 1992. Water quality
remained good throughout the sampling period in Pelican Bay with temperature remaining below 18 C, pH below
9.7, and DO at 5.5 mg/1 and above. In the lower Williamson temperatures remained below 20 C, pH below 9.2
and DO above 6.1 mg/l. -

In 1994, extensive water quality monitoring was conducted beginning in mid-August and continuing through
September after several dead Lost River suckers and trout were found in Pelican Bay (Kann pers. comm.). [t was
suspected that the dense macrophyte beds were negatively effecting water quality. Two dataloggers continuously
monitored water quality near the mouth of the bay (near Fish Banks) and at the confluence of Crystal Creek.
During August and September, the lowest recorded DO was 6.5 mg/l while pH reached a maximum of 9.2
(Crystal Creek hydrolab site). Weekly profile data indicated that stratification was minimal.

With historic low lake levels in 1994, the area of refuge with adequate water depth for adult suckers was greatly
reduced. The dense macrophyte growth in Pelican Bay further reduced available habitat. To improve refuge -
conditions, macrophrytes were removed from about 20 acres of the bay during September 7-15. Vegetation was
cut above the bottom with a mower, collected, and off-loaded to shoreline disposal sites nearby. Water quality
monitoring during this operation showed no deterioration with the exception of £ temporary increase in turbidity
(Vogel pers. comm.).
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Intensive water quality monitoring was conducted in the lake outside Pelican Bay in 1994 to define the area of
influence of the bay water on the lake (September 8 to October 4). Hydrolab water quality instruments were used
to monitor temperature, dissolved oxygen, pH, and specific conductance during the morning and late
afternoon/early evening hours. The survey indicated that the area of influence from Pelican Bay extended
approximately 1 km out and 2 km north along Fish Banks. Dissolved OXygen coneentrations were occasionally
less than 4 mg/L near the bottom during the morning hours, particularly at sites south and west of the entrance to
Pelican Bay. Also, no radio-tagged fish were located in this area during the time of the survey.

Locations of 9, 22, and 20 radio-tagged adult shortnose and Lost River suckers were monitored during 1993,
1994, and 1995 respectively (Figure 7). These fish were mostly captured from pre-spawning aggregations at
Sucker Springs and at the mouth of the Williamson River. A few were captured from spawning runs in the
Williamson River and others from Shoalwater Bay. All fish were implanted with transmitters and released
immediately after surgery. Of 39 fish implanted with transmitters 6 died shortly after release. Fish were tracked
at one to two week intervals from June through October. Fish locations were first made by plane followed by
boat tracking to obtain more exact locations. When location were fixed by boat, coordinate data was documented
using a global positioning sytem or loran navigational instruments and habitat data collected including depth,
substrate, and water quality. Hydrolab water quality was monitored at 0.5 m below the surface and 0.1 m above
the bottom (temperature, DO, pH, specific conductance). Tracking efforts from November through May were
less frequent, usually monthly and were by airplane only during the winter and early spring.

Radio-tagged suckers were restricted to the upper two-thirds of Upper Klamath Lake during 1993-1995. No fish
were located in the lake below Howard Bay and observations below Bare Island were rare. Also, no fish were  «
tracked from Agency Lake or the freshwater inflow areas, Pelican Bay and Williamson River (with the exception

of spawning migrations).

During May, after most fish had spawned, many moved into Shoalwater Bay (SB; 45% of fish locations). A
substantial number were also located near the Williamson River (WR; 27%). Smaller percentages were reported
for Ball Bay (BB; 10), Entrance to Pelican Bay (EPB; 9), and Mid-North (MN; 8).

During June, SB was still the most frequently used area (34 %) followed by the EPB (19%). The WR, BB, and
MN had similar numbers of fish observations (15-16%). By July all fish had exited SB and were mainly
distributed near MN (46%) and EPB (36%). No radio-tagged fish entered SB from June through September. BB

was used throughout the May through October period, but not as frequently during July and August.

The more restricted fish distribution first observed in July continued in August with 84 % of fish locations from
EPB and MN. By September, fish began to disperse over a wider area. This dispersal was greatest in October
with fish utilizing most lake areas north of Howard Bay. Fourteen percent of the fish locations were below Bare

Island, the highest of any moath.

Fish were generally distributed in off-shore areas at depths ranging from 1-9 m (Figure 8). Most ﬁsh locanon.?
were at 2-3 m. Fish generally avoided water less than | m (possibly due to greater vulmbmty'to bu'd'predanon)
and greater than 5 m (possibly due to greater frequency of poor water quality conditions developing during calm
periods.

Radio-tagged fish were located in areas with near-surface (0.5 m) water temperatures ranging from 7-28° C and
near-bottom temperatures ranging from 6-24° C (Figure 9). Near-surface DO cooncentrations were 4-15 mg/l §nd_
near-bottom readings were 1-15 mg/l (Figure 10). Near-bottom readings which are probably more representative
of preferred sucker habitat, were mostly above 4 mg/1 (95th percentile).

pH at fish locations ranged from 7.8-10.8 at 0.5 m and 7.4-10.6 near-bottom (Figure 11). Very few fish locations
were documented at sites with near-bottom pH of 10 or greater (5% of values).
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Fish distributions followed similar patterns each year. It is suspected that food and water quality conditions were
major factors affecting distribution. During May when water quality is good lake-wide, fish concentrated in the
Shoalwater Bay area. During June and July when Aphanizomenon blooms lead to water quality degradation in
Upper Klamath Lake fish moved out of bay areas that had more extreme fluctuations in water quality (USGS 1995
in preparation). Many fish were concentrated near the entrance to Pelican Bay during July and August, an area
where a large inflow of freshwater enters the lake. The lack of fish in the lower portion of Upper Klamath Lake
and Agency Lake is probably related to the more frequent degraded water quality conditions that occur there
during the summer than in the open water areas of the northern portion of Upper Klamath Lake (USGS 1995 in
preparation). Comparison of water quality associated with fish locations with that of sites representing a wide
range of areas in the lake have not been completed.

Many radio-tagged fish captured and tagged just before the spawning season, exhibited movements suggesting that
they spawned during that season, 6 of 10 in 1994 (2 Sucker Springs, 4 Williamson River) and 9 of 13 in 1995
(Williamson River). In 1993, fish that were radio-tagged were captured late in the spawning season at Sucker
Springs (April 22 and 26). Since the next tracking effort occurred May 20, spawning activities were likely
missed. Two Lost River suckers were tagged during their spawning run on the Williamson River (May 18 and
20).

Repeat spawning was indicated by several fish radio-tagged in 1993 and 1994. Four suckers tagged in 1993 at
Sucker Springs (1 shortnose sucker, 3 Lost River suckers) returned during spring 1994. However, none of the
three surviving fish were tracked at Sucker Springs during spring 1995. Two Lost River suckers tagged in the
Williamson River in 1993 returned to spawn in 1994 and one returned again in 1995. One shortnose sucker radios
tagged at the mouth of the Williamson River in 1994 migrated up the river in both 1994 and 1995. Also, a Lost

River sucker tagged at Sucker Springs in 1993 appeared to have spawned in 1994 and 1995. Spawning ;
movements may have been missed for some fish in 1995 because tracking occurred at wider time intervals (3/23,

4/19, 5/3). All radio-tagged fish showed fidelity to the spawning area in which they were initially tagged.

Spawning migrations up the Williamson River by radio-tagged fish, were similar to spawning sites documented
from other spawning distribution studies (Bienz and Ziller 1987, Buettner and Scoppettone 1990). Fish were
located near Waterwheel Park (RM 6.5), near the Sportsmen's Access (RM 9), and near the confluence of the
Sprague and Williamson River. No fish were tracked above Chiloquin Dam.

Besides the 6 of 39 tagged fish that died shortly after release due to handling stress, 13 died between 2 and 6
months after release. Mortality among this group was probably related to infections that developed due to
exposure to poor water quality conditions during the summer or the stress of poor water quality itself. In 1994,
several dead Lost River suckers and trout were found dead in Pelican Bay in early August indicating a die-off.
One radio-tagged Lost River sucker also died about the same time near Pelican Bay. In 1995, a major sucker die-
off occurred during September and early October. Three of 14 radio-tagged suckers (2 shortnose, 1 Lost River
sucker) also died during this event. o
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4.0 CHAPTER 3 -EFFECTS OF PROJECT OPERATIONS

4.1 Effects of PacifiCorp Operations on Endangered Suckers

4.1.1 Entrainment

Each of the six Klamath River hydroelectric developments has the potential to entrain fish. All of the
hydroelectric diversion intakes have trash racks constructed of iron bars with 3 inch spacing, but only the J.C.
Boyle intake has 1/4 inch screens to prevent entrainment of small fish. Entrainment of Lost River and shortnose
suckers has been documented at the Eastside forebay and Westside canal. Likelihood of sucker entrainment at
downstream facilities is related to abundance of fish in the project area. For instance, only one shortnose sucker
has been documented during population monitoring activities by CDFG in Iron Gate reservoir, thus it is probably
unlikely entrainment of this species occurs at Iron Gate powerhouse.

4.1.1.1 Link River

The extent of fish entrainment from Upper Klamath Lake has not been fully evaluated. In a study conducted by
OSU, suckers (species unknown) were collected in the Eastside forebay, however the abundance was low
(Reclamation 1992). It seems reasonable that we could expect similar larval entrainment at the dam as that
measured in the A-Canal based on their similar flows (see Section 4.2.1.1 Entrainment A-Canal).

Fish salvages conducted as part of project maintenance events have collected both shortnose and Lost River
suckers from the forebay. Recent salvage efforts on May 11, 1995 retrieved 40 juvenile suckers and on
December 11, 1995, collected 78 juvenile suckers. Suckers collected were less than 120 mm FL making it
difficult to positively identify species (Green pers. comm.). Previous forebay fish salvages in September, 1989
collected a total of 87 juvenile suckers and 1 adult Lost River sucker during four different maintenance events
(Shrier pers. comm.). In 1989, one of these juvenile suckers collected was a shortnose sucker and another was a
Lost River sucker as identified by Larry Dunsmoor of The Klamath Tribes. Mr. Dunsmoor also identified some
of the suckers as potential hybrids and others as Klamath largescale suckers (Shrier pers. comm.). In April 1988,
the Eastside forebay was dewatered and no suckers were found either in the forebay or under the flowline
(Shrier pers. comm.). The methodology to salvage fish from the forebay has changed slightly for recent
salvages. For 1995 dewatering events, a seine was placed over the penstock entrance to prevent fish from
escaping as the water was drawndown in the forebay.

Not all fish entrained at the powerhouse will suffer mortality. In a review of past studies of turbine-related fish

mortality, Eicher Associates (1987) found turbine mortality is closely associated to the peripheral runner speed.

Additional but less important factors include cavitation, wicket gate openings, and runner/tailwater relationships

(Eicher Associates 1987). Fish size is generally believed to influence mortality because smaller fish are normally
less subject to injury (Eicher Associates 1987). Based on the Eastside turbine specifications, past studies estimate
the turbine mortality to range from 10 to 26 percent (Eicher Associates 1987). Injury rates and delayed mortality
effects from eatrainment are unknown.

Destination for surviving fish is Link River and Lake Ewauna. Fish population and water quality monitoring
information indicate that very few suckers reside in this area and water quality is highly degraded during the
summer (Buettner pers. comm.). Therefore, surviving entrained fish probably have a low rate of survival in the
Link River and Lake Ewauna. The fish ladder at Link River dam is rarely used by suckers, indicating an
eventual, almost complete loss of entraired suckers to the population.

Westside powerhouse facility like the Eastside facility diverts water from Klamath Lake at Link River dam.
Flows from the generators are released into lower Link River. Normal diversion into the canal is 200 cfs.
Typically this powerhouse oaly operates when water is needed downstream or 1o meet energy demands.
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In 1991, entrainment of larvae and juvenile suckers into the Westside canal was demonstrated (USBR 1992).
Sucker species were not identified, and similar to the Eastside collection, abundance of fish was low (Markle pers.
comm. in USBR 1992). No fish salvage records are available for past maintenance events. Based on entrainment
studies conducted by Eicher Associates 1987 turbine mortality is likely to range from 20 to 26 percent. All
surviving fish would be transported to Link River and Lake Ewauna._ They have the Opportunity to pass upstream
over the dam when their swimming capabilities allow and if . However, degraded water quality conditions in
Lake Ewauna may lead to high mortality of fish surviving turbine entrainment.

4.1.1.2 J.C. Boyle

The effectiveness of the J.C. Boyle screening system to prevent entrainment has not been studied. The 1/8 inch
mesh screen are probably effective in preventing entrainment of suckers age 1 and older. Based on fish recovered
during canal maintenance fish salvages, some fish (trout, minnows) are able to get by the screens and enter the
canal. The screen system was recently rebuilt and reviewed by divers in 1993 who did not find any visible gaps.

Fish salvages have been conducted during J.C. Boyle maintenance events since 1962. In April of 1994, 2 small
suckers (approximately 3 inches in length) were observed, the first to be noted in the canal. The fish were too
small to be identified to species. In 1995 no suckers were found following dewatering of canal. Both adult
shortnose and Lost River suckers as well as Klamath smallscale and largescale suckers have been caught in J.C.
Boyle reservoir (Green pers. comm). Klamath smallscale suckers spawn in Spencer Creek, a tributary to J.C.
Boyle reservoir, approximately 3 miles upstream of the dam. Recruitment of Lost River and shortnose suckers to
this area may be a result of larval, juvenile, and/or adults moving downriver from Upper Klamath Lake, however
this has yet to be documented (Scoppettone pers. comm.in USBR 1992).

If fish somehow pass the screening system, they will be exposed to an estimated turbine mortality ranging from 33
to 48 percent (Eicher Associates 1987).

4.1.1.3 Copco Number 1

The occurrence of fish entrainment into the Copco No. | intakes has not been evaluated. The intake is not
screened. Both shortnose and Lost River suckers are known to be present in Copco Reservoir. Population size
and distribution of species in this reservoir are not well known. Reservoir surveys by Reclamation in the fall of
1993 caught 10 adult shortnose suckers and no Lost River suckers (Greea pers. comm.). Lengths of the shortnose
suckers ranged from 427 to 500 mm FL. Few Lost River suckers have been observed in the area. Beak
Consultants (1987) caught only one Lost River sucker yet collected 136 adult shortnose suckers over a 3 month
period in sampling near mid-reservoir. No suckers have been observed downstream of the dam. Turbine
mortality at the powerhouse is estimated to range from 10 to 20 percent (Eicher Associates 1987). ~

4.1.1.4 Copco Number 2

It is unknown if sucker entrainment occurs at Copco No. 2 powerhouse. The intake is not screened. No suckers
have been observed in the project area. Every 5 to 10 years the Copco No. 2 forebay is lowered to allow
inspection of the tunnel and units. In September 1994, a fish salvage was conducted in response to such a
maintenance event. Surveycfforufwndnosuckcrsinthefombayuuorinlhebypmre&hdowmmmofthc.
dam. Only one endangered sucker has been observed downstream of Copco No. 2; a shortnose sucker in [ron

Gate Reservoir.

4.1.1.5 Irrigation o(PtdﬂCory_R.lnchhnd

PacifiCorp owns property which borders the Klamath River for approximately 5 miles from near the
Oregon/California state line downstream to just above Copco reservoir. The land is currently managed for
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ranching. To provide irrigation water for pastures, several rock berm diversions extend into the Klamath River
supplying water to 6 separate irrigation ditches. Amount of water diverted varies with each ditch and is dependent
on seasonal needs. The total amount of water diverted is estimated to be less than 50 cfs. Ditches are typically
shutoff in November and opened in April. These diversions do not have fish screens. Entrainment to these open
ditch systems has not been evaluated. 5

Shortnose suckers have been observed to migrate upstream from Copco Reservoir into the Klamath River adjacent
to PacifiCorp's holdings to access spawning habitat (Beak Consultants 1987). Most spawning occured within 2
miles of the reservoir, however in searching the river for larval fish, some sucker larvae were found at 2 sites

further upstream (Beak Consultants 1987).

The potential to entrain suckers into the irrigation ditches exists, however the extent of entrainment is unknown.
The fact that larval suckers occupy shoreline habitats during daylight hours may increase the likelihood that they
are entrained during that time period. However, because most spawning occurs below their diversion point the
likelihood of fish entrainment is small. Small fry or larvae are most vulnerable to entrainment as they have little
swimming capability and are dependent on flow for dispersal. PacifiCorp is in the process of reviewing land
management activities and the current irrigation system.

4.1.2 Spill Termination at Link River Dam

Spill may occur at the Link River hydrofacilities when basin water inflow is greater than can be stored in system
reservoirs and is more than can be passed through generating facilities or when facility maintenance requires no
flow through a powerhouse and water must be spilled to meet downstream flow requirements. When a spill is
completed, the potential to strand fish in isolated pools of the river bed is likely dependent on ramping rate,
season, and period of spill prior to shutoff.

The stranding area downstream of the Link River Dam is variable depending on flow. Spill of 100 cfs or less is
confined to the main river channel. At spill flows greater than 100 cfs side channels are watered up, and at flows
greater than 500 cfs adjacent low lying areas become innundated. To provide time for fish to escape stranding
areas, a rate of spill change was established in 1987 (Table A) as part of standard operating procedures for spill

termination.

Table A. Link River Spill Decreasing Ramping Schedule

Spill Flow (cfs) .
0 to 300 300 to 500 500-1500
Ramp Rate (cfs/min) 20 cfy/ 5 min 50 cfs/ 30 min 100 cfs/ 30 min

arc

The number of suckers that have been salvaged following spill termination has ranged from 0 to 133 fish. [n May
1994, after roughly 8 hours of 100 cfs spill, a fish salvage of the area found no stranded suckers. Recent
maintenance events at the Eastside facility in December of 1995 resulted in a 16 day spill event with spill flows of
approximately 500 cfs. Following spill termination and implementation of the ramping procedure, only one 100
mm sucker was found in a side channel and was returned to Link River. In 1995 Link River dam spilled water
from March 14 o April 27 with an average spill flow of approximately 1850 cfs. Upon spill termination, fish
salvage efforts collected 12 juvenile suckers; 10 shortnose and 2 Lost River. Four days later on May 1, the spill
resumed May 24, 1995. Average spill flow for this period was approximately 2,370 cfs, with a maximum of
4,900 cfs noted on May 14, 1995. A fish salvage conducted at the conclusion of spill collected 132 juvenile
shortose suckers, 5 juvenile Lost River suckers, and | juvenile Klamath largescale sucker. It appears that short-
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term maintenance events that require spill at Link River dam result in a lower probability of fish stranding as
opposed to longer spill events caused by climatic conditions.

The extent to which fish stranding occurs following spill termination at dams downstream of Link River is
unknown. Ramp rates are used to minimize stranding at all facilities. Both Copco No. 1 and Iror Gate dams
have plunge pools located at the base of the dam. These pools are directly connected to the river and have little
stranding potential.

Bird predation also occurs as a result of spill termination at Link River Dam. Large numbers of fish eating birds
have been observed on some occasions (Shrier pers. comm.). The extent of bird predation on stranded fish is
unknown. However, intensive bird predation particularly by seagulls is an annual event during Klamath Project
canal shutdown at the end of the irrigation season.

4.1.3 Power Operations at the J.C. Boyle Development

As described in Chapter 1, the J.C. Boyle powerhouse operates as a power peaking facility. During such
operations, generation occurs when there is sufficient water available for efficient use of one or both turbine units.
During times of low river flows, generation typically occurs only during the day. At night or off-peak, the project
is shutoff to allow the reservoir to refill. The water fluctuation in the reservoir averages 1 to 2.5 ft. during this

daily cycle.

The extent that power peaking generation can change downstream flow is limited to a 9 inch per hour ramp rate
set by the FERC license (FPC 1961). Ramp rate is measured at an established USGS gage downstream of
powerhouse. Actual timing and extent of stage change downstream of the powerhouse is dependent on whether

one or both generators are operated.

Shortnose sucker spawning runs have been documented in this reach primarily in the area near Copco Reservoir
(Buettner pers. obser.). The area is roughly 12 miles downstream of the J.C. Boyle powerhouse. The effects of
large daily flow fluctuations to spawning behavior is unknown. There may be a negative affect of peaking on
sucker eggs and embryo survival. Eggs deposited during low river flow in riffle areas with large-sized and
compacted cobble substrate may be swept downstream whea flows are increased. Eggs could be moved to
unsuitable incubation areas or be exposed to fish predation. Eggs or larvae in shallow water areas during high
river flow conditions may become desiccated during low flow periods.

Sucker larvae have been observed stranded in certain areas downstream of the J.C. Boyle powerhouse following a
downramp in river flow (Beak Consultants 1987). In reviewing the amount of potential stranding aseas, Beak -
Consultants determined that stranding of sucker larvae could occur on less than 10 percent of the total stream
length of the Klamath River from the Oregon-California state-line downstream to Copco Reservoir (Beak
Consultants 1987). Timing of flow fluctuation is important as peak sucker larval drift was shown to occur
between 2200 and 0300 hours (Beak Consultants 1987). Powerplant operations during this nighttime period are
typically steady with low river flows. The study concluded that considering the brief residence time in the river
coupled with the short migration to the reservoir, susceptibility of sucker larvae to mortality from stranding may
be a relatively minor occurrence (Beak Consultants 1987).

4.1.4 Fish Passage

Link River Dam, Keno Dam, and J.C. Boyle Dam have fish ladders to provide fish passage. Ladders were

originally designed for trout passage, however suckers have been observed to use both the Link River Dam and
Keno Dam ladders. In 1988 through 1991 a cooperative study was conducted by PacifiCorp and ODFW to help
evaluate the status and effectiveness of trout management programs and activities in the Oregon portion of the
Klamath River (Hemmingsen et. al. 1992). As part of the study, fish traps were installed near the top of the 3
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project ﬁsh ladders. Trout and suckers collected in the traps were noted with some fish being tagged in hopes of
recovering them at upstream traps or during spawning ground surveys.

Located on the east side of the Link River Dam, the fish ladder is a pool and weir typc structure with a vertical
slot entrance. The ladder consists of 11 pools, each pool approximately 8 ft. wide and 8 ft. long. Flow through
the ladder is dependent on Upper Klamath Lake elevation along with wind direction and speed. Ladder water
flow is controlled by the addition or removal of stop logs. Approximate flow is 15 cfs. The exit weir into the
lake is at an elevation of 4138.5 ft. mean sea level (msl). In dry water years when lake elevations are below
4138.5 ft., no water is available for the ladder. In 1992, Upper Klamath Lake was below this elevation during
August, September and October; in 1994 lake levels were below this level from August through December.

Few suckers have been observed to use the Link River Dam fish ladder. The trap in the fish ladder collected 4
adult shortnose suckers and 2 adult Lost River suckers from 1988 through 1991. All of these suckers were caught
in April and May of 1989. During the 4 year sampling period, 131 trout were collected, with most of those
captured in 1989.

The fish ladder at Keno Dam is a 24 pool weir and orifice type structure. Each pool is approximately 6 ft. wide,
10 ft. long, and 5 ft. deep. The orifice is located near the pool floor and is approximately 10 inches wide with a
height of 15 inches. Water flow down the ladder is maintained at approximately 25 cfs.

The number of fish passing through the Keno Dam ladder has been variable. During the study period, suckers
were observed each year with the majority of fish being Klamath smallscale suckers. Total number of cndangeted
suckers collected was low; 7 adult Lost River suckers and 5 adult shortnose suckers. Numbers of trout caught

ranged from 11 in 1989 to 160 fish in 1990.

The longest of the project fish ladders, the J.C. Boyle structure consists of a weir and orifice type ladder with 57
pools and an elevation gain of 67 feet. Pools are approximately 6 ft. wide, 6 to 8 ft. long, and 3.5 ft. deep (weir
height). A small orifice (4 in. by 4 in.) is located at a bottom corner of each weir. Flow at the top of the fish
ladder is maintained at approximately 6.5 cfs. To attract fish to the ladder, approximately 55 cfs is released from
a conduit parallel to the fish ladder entrance.

Although trout were observed using the ladder in each year of the study, no suckers were collected from the
ladder. The apparent non-use of the ladder by suckers may be a factor of the low sucker population in the
immediate area of the ladder and Klamath River downstream of the facility. Electrofishing surveys downstream of
the ladder entrance did not locate any suckers that could potentially use the ladder (Shrier, pers. comm.).

It is not known whether the lack of suckers trapped from the Keno, Boyle and Link River fish ladders was related
to inadequate ladder designs, fish avoidance of ladder and fish trap facilities, low sucker population numbers in

adjacent reservoirs, or lack of migratory behavior. However, this information suggests that sucker populations in
the Klamath River reservoirs are segregated. Segregation has negative impacts with regards to genetic isolation.

4.1.5 Instream Flow

The FERC license that governs Klamath River hydropower operations established monthly instream flow releases
from the [ron Gate development (FPC 1961). Specific instream flows between the hydrofacilities upstream of

Iron Gate dam were not stipulated in the license. However, Keno and J.C. Boyle projects are operated to meet
formal agreements with ODFW. No instream flow analysis has been done within this reach of the river to help

describe the relation of fish habitat to river flow.
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A minimum of 90 cfs is released continously into Link River from the Link River Dam. Downstream of the
Eastside p9wcrhousc. operations typically maintain at least a minimum of 450 cfs.

To provide sufficient flow for fishery resources within the Keno reach, PacifiCorp has an agreement with ODFW
to provide a minimum stream flow of 200 cfs. Flow in the reach rarely approaches the minimum, only doing so
in critically dry water years. During the summer of 1992, a critically dry year, Reclamation reduced the outflow
from Upper Klamath Lake thereby reducing flows in the Keno reach to 150 cfs. Visual surveys by personnel in
the river reach below Keno dam did not observe dead or dying trout or suckers. Water quality monitoring
indicated water temperatures and DO levels were marginal for salmonids ( Fortune pers. comm.).

Under FERC license conditions, instream flows were stipulated to protect aquatic life immediately downstream of
the J.C. Boyle Dam. The minimum instream flow below J.C. Boyle Dam was set at 100 cfs by agreement with-
the Oregon State Game Commission. Several springs are located in this reach of the river and contribute
approximately 300 cfs increasing the total flow to roughly 400 cfs. ;

The minimum flow in the 1.3 mile reach below Copco No. 1 dam is approximately 5 cfs and is released at Copco
No. 2 Dam through a slide gate.

4.1.6 Reservoir Operations - Klamath River

PacifiCorp jointly operates Link River Dam with Reclamation and therefore affects Upper Klamath Lake through
their water management program. Impacts of lake operations have been previously discussed in the Reclamation‘s
1992 BA. A new biological assessment is planned after KPOP has been developed that will address the effects of
reservoir operations on endangered suckers. The following discussions focus solely on reservoir operations
downstream of Link River Dam.

Operation of Klamath River mainstem reservoirs downstream of Link River dam are operated to maintain fairly
stable water elevations with the exception of J.C. Boyle Reservoir.. Reservoirs have little active storage and
capacity is limited by project works (ie. intake depth) which set minimum operating elevations. Drafting may
occur on occasion to allow facility maintenance or in extreme conditions to provide some water to downstream
resources. Iron Gate dam flows as given in the FERC license are to be greater than 1,300 cfs from September
through April, 1,000 cfs in May and August, and 710 cfs in June and July (FPC 1961).

Keno Dam controls the elevation of the reservoir through 6 spill gates and a sluice valve. The reservoir is
normally maintained at an elevation between 4085.3 and 4085.6 ft. msl. as gaged at Weed bridge. The reservoir
may be slightly drafted in the winter and spring for flood control. The operating elevation provides-a stable water
source for local irrigation pumps, the ADY Canal, Lost River Diversion Channel and the F Canal.
Approximately every S years, the reservoir is drawndown approximately 2 ft. for a 2 day period to allow

maintenance of irrigation pump intakes.

J.C. Boyle Reservoir water elevations are typically maintained between 3789.5 and 3793.0 ft. msl. Elevation
may fluctuate 1 to 2 feet on a daily basis dependent on J.C. Boyle powerhouse operations. At an elevation of
3788.0 ft. water ceases to flow down the fish ladder.

Copco Reservoir is maintained near the maximum pool elevation in the summer, while in the winter and spring
the pool is drawndown 3 to § feet for flood control. Summer elevations generally range from 2604.5 to 2606.0
ft. msl. while winter and spring elevations range from 2601.0 to 2603.0 ft.

Tbcmu-dowmummvoir.konGmﬁmcmiristypiaﬂymimmndwmekndmofB%.OtoBZ&O
ft. msl. Maximum pool elevation is 2328.0 ft. Based on the need for winter and spring flood coatrol, the

reservoir may be drafied to 2324.0 ft. :
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The potential indirect effects of reservoir regulation at all mainstem Klamath reservoirs on endangered suckers
appears to be minimal with the possible exception of J.C. Boyle where the daily fluctuations are 1-2 feet.
Substantial areas of shoreline habitat particularly in the reservoir upstream of Highway 66 are impacted and even
dewatered daily. These areas provide habitat for larval and juvenile suckers. Fluctuations may result in greater
predation rates by larger fish as small suckers are forced from shoreline vegetation habitat; sucker food organisms
dependent on these areas could be negatively impacted; and aquatic vegetation which serves multiple habitat
functions may be affected.

4.1.7 Water Quality - Klamath River

Operation of the project and hydrofacilities on the Klamath River mainstem could potentially affect water quality
in the river reach from Link River to downstream of Iron Gate Dam. Water in this section originates from Upper
Klamath Lake, the Lost River through the Lost River Diversion Canal and from return flows from the Klamath
Straits Drain into Keno Reservoir. Downstream of Keno Dam, most water use is nonconsumptive.

It is difficult to assess the impacts of project operations on water quality. With the exception of temperature and
flow data, little other water quality data has been collected near the hydrofacilities. Some periodic monitoring of
other water quality constituents has been conducted within and downstream of the project, however monitoring is
infrequent and was not designed to evaluate project effects. Additional information is being prepared by ODEQ
as part of a Total Maximum Daily Load study that addresses water quality in the Klamath River between Upper
Klamath Lake and Keno Dam. j y

In review of Klamath River temperature data, surface water temperatures at Keno Dam and Iron Gate Dam are in
the same range as surface water temperatures in Upper Klamath Lake (CH2MHill 1995). Water temperature
appears to be controlled by a combination of meteorological and flow conditions. The maximum temperature in
the river however, does not appear to vary substantially between years (CH2MHill 1995). Bartholow (1995)
indicates there appears to be a downstream warming trend of approximately 0.045 F per year since the
construction of Iron Gate Dam in 1962. Additionally, Bartholow found that project operations may have reduced
downstream temperatures in July up to 3.6 F and increased downstream temperature in October by the same
amount (Bartholow 1995). Bartholow has qualified his analysis by noting temperature modeling is needed before
definite conclusions can be reached (Bartholow 1995).

Monitoring has shown that the Klamath River water quality criteria most commonly exceeded were temperature,
DO concentrations, pH, ammonia and ortho-phosphorus (Campbell 1995). River water quality conditions appear
to be controlled by Upper Klamath Lake conditions and further affected by various pollutant loadings in Keno
Reservoir (CH2MHill 1995). =

4.1.8 Exotic Fish - Klamath River

A number of exotic fish species have been introduced into the Klamath River system. Some of these species have
ukmadvzmgeofdxmavoirhabiwandmwcomprixhrgepopuhﬁominlrmm.Copeo.md"l.C.Boylc
reservoirs (Buettner and Scoppettone 1991). I[n sampling conducted by Reclamation in Copco Reservoir (1993),
pmﬁmwddyeﬂwpenhwmpoudﬁpemddnwmmbaofﬁshmmm.&@ pers.
comm.). ‘Ihesigniﬁameofﬂ:chrxeyellowperchpowhﬁonisindxcdmin;ofthwspawmp;mmnonmm
the Klamath River upstream of Copco Reservoir. Ycllowpad:mipﬂzimothennbrmmun
approximately the same time young suckers are emerging from the gravel. Thonupeaedn.mltu'ha.vy
predation by the yellow perch oa the sucker larvae (USBR 1992). Largemouth bass populations exist in all
mainstem reservoirs and are very effective piscivores.
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4.1.9 Habitat Modification - Klamath River WATER | A
Coq.su-uction of the project and associated reservoirs resulted in the innudation o'f‘ s;'eral hundred acres. Riverine
habitat has decreased and lacustrine type habitat has increased. This change in habitat may benefit suckers in the
area. .Both shortnose and Lost River suckers generally are only found in free flowing river sections during
spawning or migration. Other life stages appear to prefer lake type habitat.

4.2 Effects of The New Earth Company Algae Harvest Operations on Endangered Suckers
4.2.1 Entrainment
4.2.1.1 A Canal

1995

A collection permit was obtained from the Service and New Earth initiated a study in July 1995 to elucidate the
number of suckers taken during algae harvest operations as well as to determine environmental relationships which
might be used to predict their occurrence in the A Canal. Though the study was initiated too late in the season to
intercept early larval migration (Markle and Simon 1993), collected data indicated that fish less than 30 mm in .
total length could pass through the DRDs and are taken on algae harvest screens. Sucker larvae were documented
in samples collected during the study. However, this study was not designed to evaluate entrainment of juvenile
fish. No monitoring was conducted to determine fish impingement on the DRDs.

1996

New Earth harvest operations have the potential to “take” fish which pass through the DRDs. It is assumed that
larval fish will pass through and be taken according to the amount of flow which is diverted and processed through
harvest screens. As more flow is diverted through harvest screens, more fish will theoretically be taken.

Results of an OSU study of sucker entrainment in the A Canal estimated a total of 422,474 entrained suckers from
June 27 through October 13, 1990 (95% confidence interval = 0 to 1,124,594; Harris and Markle 1991). A

similar study conducted from May 21, 1991 to July 21, 1991 estimated that a total of 759,150 suckers entered the
canal during this time period (95% confidence interval = 204,701 to 1,422,248; Markle and Simon 1993). Based
on these numbers, it is estimated that New Earth will “take™ 400,000 to 800,000 suckers during the 1996 harvest

scason.

Although identification of larval stage suckers in these studies was tentative, principal component analysis showed
that A Canal suckers compared best to known Klamath largescale suckers, which are not protected by the
Endangered Species Act (Harris and Markie 1991). However, later identification work indicated that the
shortnose and Klamath largescale suckers were similar in appearance. For oumerical comparison, The Klamath
Tribes (Dunsmoor pers. comm.) estimated a 70 million larval sucker emigration during 1989 sampling at River
mile 6 on the Williamson River. However, only 5 million larval suckers were monitored at the mouth of the

Williamson River.

The employment of the DRDs across the intake of the C Canal (approximately June 1 - October 15, 1996) will
minimize entry of juvenile and adult suckers into the C Canal. No entrainment reduction actions occur from April
15 (when the A Canal is normally opened) to June 1. Consequently, fewer suckers will be lost to the C Canal and
released in downstream field irrigation. [nstead fish are expected (o be concentrated in the shorter B Canal. It is
anticipated that concentration of fish in the B Canal will accommodate a more thorough salvage effort at the
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irrigati_on season’s end (wh{:n the canal is drained), and might offer a more plausible route for fish back to the
Lost River when the canal is drained (Green pers. comm.). It is speculated that these factors might benefit the
overall numbers of suckers which are entrained in the A Canal as less will be lost in crop irrigation flows
downstream.

Though we have estimated this direct take of suckers, it is likely that a large percentage of A Canal larval fish
would be lost to the population as a result of downstream irrigation practices or poor water conditions regardless
of algae harvest operations.

4.2.1.2 Eastside and Westside Diversion Canals on the Link River

1997-1998

An estimation of larval suckers screened during harvest activities at PacifiCorp's Eastside and Westside facilities
is difficult to ascertain as no complete studies of fish entrainment have been performed at these sites. However, if
we assume that similar numbers of suckers will be available for entrainment in these diversion canals as are
diverted into the A canal, then we can make an estimate of harvest take based on flow. By using an approximate
average summer flow in the A canal of 750 cfs and a season entrainment of 759,150 suckers (Markle and Simon
1993), we can estimate a flow dependent entrainment of about 1012 suckers per cfs of water flowing in the
harvested canals during the summer period. Using this method, the seasonal take of sucker larvae is estimated at
1,012,200 and 202,400 in the Eastside (1,000 cfs average flow) and Westside (200 cfs average flow) diversions,
respectively. A total harvest of less than 1,300,000 suckers would be expected at the proposed New Earth - Links
River harvest site.

Similar to harvest operations on the A Canal, it is expected that New Earth harvest operations should enhance
water quality on the Link River, downstream of the Eastside and Westside harvest locations. Enhancement of
water quality should have beneficial effects for the aquatic habitat and its inhabitants downstream in Lake Ewauna

and the Klamath River.

The employment of ERDs across the intakes of the Eastside and Westside power canals (June 1 to October 15 or
for the duration of the algae harvest season whichever is greater) will reduce entry of juvenile and adult suckers
into these facilities. Therefore entrainment losses will be reduced and more fish are likely to remain in Upper

Klamath Lake.

4.3 Lower Williamson River Restoration -

PacifiCorp and New Earth propose to invest in the purchase and operation and maintenance of Tulana Farms or
other offsite habitat mitigation, such as Goose Bay Farms. The restoration project is intended to restore essential
habitat for millions of larval suckers produced in the Sprague and Williamson rivers. The project is anticipated to
recreate the wetland habitat needed to reduce population losses from predation, starvation, and water quality
during the most vulnerable life stage. It is anticipated that the wetland restoration project will benefit other native
fish and water associated bird species and is also likely to improve water quality in Upper Klamath Lake.
However, this restoration will likely take several years to actually benefit the fish.

Restoration plans are likely to call for movement of dikes and other earth movement work that may increase

mmmwmmmwmmlymmmwmqummnm
their ability to see food items. Sediment may also cause temporary reduction of oxygea in the water due to :
sediment oxygen demand and potcatial release of toxic substances in the sediments. Coastruction of new channels

off the Williamson River may lead to the diversion and stranding of suckers. New habitat may also benefit sucker
predators like fathead minnows and yellow perch.
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A short-term and long-term restoration plan will be developed by a technical work group whichi will include
considerations for reducing adverse impacts during restoration activities and later operations, and implemented as
per Service/Reclamation review and approval.

4.4 Cumulative Effects

The cumulative effects of future non-federal activities on endangered and threatened species or critical habitat that
are reasonably certain to occur within the action area were described in the 1992 BO (USFWS 1992). The major
impacts were related to continued farming and grazing that occurs over a large area upstream of the Project area
in the Wood River, Williamson River, Sprague River, and Lost River watersheds. New activities not addressed
include the development of the Running Y Ranch Resort which calls for restoration of 1000 acres of marsh
habitat. This action may benefit water quality and sucker habitat conditions in Upper Klamath Lake. Other
activities likely to occur include largescale riparian restoration along the major tributaries through fencing and -
improved grazing practices, and wetland restoration. :

5.0 CHAPTER 4 - DETERMINATION OF EFFECTS

Operation of the PacifiCorp and New Earth facilities associated with the Klamath Project affect the endangered
Lost River suckers and shortnose suckers through loss of spawning and larval and juvenile rearing habitat and
degradation of water quality related to regulation of water levels in lakes and reservoirs; insularization of sucker
populations increasing the risk of hybridization, introgression and loss of genetic variability due to dams and other
facilities that have decreased the connectivity between different lakes and rivers in the Upper Klamath Basin; and -
entrainment and loss of fish through diversions including irrigation canals, pumping plants, power turbines, and
algae harvesting screens. Although the project has had, and continues to effect endangered suckers, we believe
these effects may be ameliorated in the long-term by the fish restoration actions being proposed as part of the
action. It is our determination that the Klamath Irrigation Project and associated operations by PacifiCorp and
New Earth is likely to affect the shortnose and Lost River sucker or its proposed critical habitat. Reclamation
requests an Incidental Take Statement (authorization) in addition to Reclamations current Incidental Take
Statement for these entities operations, under their federalized status.
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United States Department of the Interior

FISH AND WILDLIFE SERVICE 0CT i
Klamath Basin Ecosystem Restoration Office =
6600 Washburn Way

Klamath Falls, OR 97603
(541) 885-8481 FAX: (541) 885-7837

In Reply Refer To:  1-10-96-F-039 July 15, 1996
Memorandum
To: Area Manager, Bureau of Reclamation, Klamath Basin Area Office

Klamath Falls, OR

From: Project Leader, Ecosystem Restoration %gmlls, 0
o M

Subject: Formal Consultation on PacifiCorp and The New Earth Corporation Operations, as
Permitted by Bureau of Reclamation, for the Lost River Sucker and Shortnose Sucker

Attached is the U.S. Fish and Wildlife Service, Ecosystem Restoration Office’s (Service), biological
and conference opinions for PacifiCorp’s and The New Earth Company’s proposed operations and
actions, as permitted by Bureau of Reclamation (Reclamation), on Klamath Project (Project) lands
and facilities. These actions effect the endangered shortnose sucker Chasmistes brevirostris and
endangered Lost River sucker Deltistes luxatus, and proposed critical habitat for shortnose and Lost
River suckers.

Important assumptions were made by the Service in completing these biological and conference
opinions: 1) The Service assumed, in the interim between this consultation and completion of the
Upper Klamath Lake endangered sucker consultation by spring 1997, water elevations and
corresponding target dates in Reclamation’s “low range elevations” proposal would be achieved
during 1996; 2) The Service assumed Reclamation will complete the anticipated Upper Klamath
Lake endangered sucker consultation by spring 1997. The Service anticipates the Upper Klamath
Lake endangered sucker consultation will address other Project impacts and summarize and/or
update new data not addressed in these PacifiCorp and The New Earth Company biological and
conference opinions; 3) The Service assumed new information presented in the Upper Klamath Lake
consultation would be integrated into Reclamation’s and PacifiCorp’s management of Upper
Klamath Lake water elevations. These operations should provide annual lake levels in 1997 and
beyond that are conducive to enhanced endangered sucker survival while proposed long-term habitat
restoration activities are implemented and biotic response is monitored; 4) The Service assumed all
ongoing research and monitoring, as specified under the July 22, 1992 Project long-term biological
opinion, would continue; 5) The Service assumed that, in the long term, Lower Williamson River
restoration efforts would prove successful and benefit all life stages of endangered suckers, reducing
the need for short-term protections; 6) The Service assumed proposed short-term actions will remain
valid until long-term Lower Williamson River restoration efforts are determined successful and
Service analysis of species recovery potential validates relaxation of short-term measures.

EXHIBIT __C___



The Incidental Take Statement (ITS) contained in these biological and conference opinions estimates
incidental take of Lost River suckers and shortnose suckers resulting from operations of PacifiCorp
and The New Earth Company facilities and exempts the Applicants from the Endangered Species
Act’s section 9 prohibitions. This exemption is specific to PacifiCorp and The New Earth Company
operations and does not supersede or otherwise replace Reclamation’s responsibilities under ITS’s
in previous Project biological opinions. Additionally, all pre-existing Reasonable and Prudent
Alternative elements from previous Project biological opinions remain in effect for Reclamation.

The biological opinion and ITS define specific timeframes for proposed activities and take reduction

guidelines. The following table summarizes these actions.

Responsible Entity Action Timeframe/Due Date
PacifiCorp Develop Entrainment Study Plan August 31, 1996
PacifiCorp Complete Entrainment Study May 31, 1999
PacifiCorp Entrainment Study Annual Report October 15 (2 years)
PacifiCorp Genetics Funding To Be Determined
PacifiCorp Klamath Reservoirs Study Report December 31, 1999
PacifiCorp Flood Operations Plan October 31, 1996
PacifiCorp ESA O&M Activity Plan September 30, 1996
PacifiCorp ESA O&M Report December 31 Annually

PacifiCorp/BOR Identify Fish Ladder Ownership December 31, 1996
PacifiCorp or BOR Fish Ladder Report December 31, 1998
New Earth Implement Entrainment Reduction June 1, 1997
at East/West Hydros
New Earth Annual Entrainment Report February 28 (2 years)
New Earth Annual Salvage Report Annual If Salvage Occurs
LWRRT Draft Long Range Restoration Plan December 31, 1996
LWRRT Final Long Range Restoration Plan April, 1997
LWRRT Annual Restoration Plans Prior to Annual Activities
PacifiCorp/New Earth Assist with Land Purchase January 1, 1997
PacifiCorp/New Earth Land O&M Payments Annually
'Agn'cultural Land Annual Agricultural Operations Plans | Prior to Annual Activities
Owners '




The ERO compliments Reclamation, PacifiCorp, and The New Earth Company for cooperatively
and proactively participating in this consultation process. The proposed Lower Williamson River
restoration action is an outstanding example of Federal government and private industry partnership
opportunities to cooperatively benefit endangered species. If you have any questions please contact
Steve Lewis, Project Leader, Marcus Horton, Supervisor Ecological Services, or Doug Young, Fish
and Wildlife Biologist, at the above letterhead address/phone.

(%

Stoel Rives, attn: Barb Craig

PacifiCorp: Frank Shrier, Tim O’Connor, Terry Flores
New Earth Company: Jim Carpenter, Brandt Gutermuth
Larry Salata

Dale Hall

Russell D. Peterson, OSO, attn: Rollie White

Randy Brown

Yreka

Arcata

ODFW: Roger Smith

Klamath Tribes, attn: Craig Bienz



Formal Consultation on PacifiCorp and The New Earth Company Operations,
as Permitted by Bureau of Reclamation, : L H
for the Lost River Sucker and Shortnose Sucker

INTRODUCTION

The U.S. Fish and Wildlife Service (Service), Ecosystem Restoration Office (ERO), has
reviewed PacifiCorp’s and The New Earth Company’s proposed operations and actions, as
permitted by Bureau of Reclamation (Reclamation), on Klamath Project (Project) lands and
facilities, located in California and Oregon. Reclamation’s biological assessment (Assessment)
requesting initiation of formal consultation and conference for these operations and actions was
received on June 7, 1996. This document represents the Service’s biological opinion on the
effects of the proposed operations and actions on shortnose sucker (Chasmistes brevirostris) and
Lost River sucker (Deltistes luxatus), and conference opinion on the effects of the proposed
operations and actions on proposed critical habitat for shortnose and Lost River suckers, in
accordance with section 7 of the Endangered Species Act of 1973, as amended (16 US.C. 1531
et seq.)(Act).

These biological and conference opinions are based on the following information: 1) the June 7,
1996 Assessment (Reclamation 1996a); 2) previous Project Assessments and their appendices; 3)
information presented in all previously released biological opinions addressing Project
operations; 4) results of previous and current field and laboratory research activities; 5)
information provided in published and non-published literature pertaining to the listed species; 6)
file information in this office; 7) documents provided by PacifiCorp and The New Earth
Company; 8) personal communication between ERO staff and researchers familiar with these
listed species; 9) the Klamath Tribes; 10) discussions with members of the informal Lower
Williamson River Restoration Team (LWRRT); 11) phone and direct communication between
ERO, PacifiCorp, The New Earth Company, and Reclamation staffs and representatives; and 12)
aJuly 11, 1996 letter from The New Earth Company clarifying the intent of the proposed
Cooperative Agreement between The New Earth Company and the Service for future Upper
Klamath Lake algae harvest (described below).

Important assumptions made by the Service in analyzing these data and developing these
opinions included: 1) The Service assumed, in the interim between this consultation and
completion of the Upper Klamath Lake endangered sucker consultation by spring 1997, water
elevations and corresponding target dates in Reclamation’s “low range elevations” proposal

- (Reclamation 1996b) would be achieved during 1996; 2) The Service assumed Reclamation will
complete the anticipated Upper Klamath Lake endangered sucker consultation by spring 1997.
The Service anticipates the Upper Klamath Lake endangered sucker consultation will address
other Project impacts and summarize and/or update new data not addressed in these PacifiCorp
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and The New Earth Company biological and conference opinions; 3) The Service assumed new
information presented in the Upper Klamath Lake consultation would be integrated into
Reclamation’s and PacifiCorp’s management of Upper Klamath Lake water elevations. These
operations should provide annual lake levels in 1997 and beyond that are conducive to enhanced
endangered sucker survival while proposed long-term habitat restoration activities are
implemented and biotic response is monitored; 4) The Service assumed all ongoing research and
monitoring, as specified under the July 22, 1992 Project long-term biological opinion (LTBO),
would continue; 5) The Service assumed that, in the long term, Lower Williamson River
restoration efforts would prove successful and benefit all life stages of endangered suckers,
reducing the need for short-term protections; 6) The Service assumed proposed short-term
actions will remain valid until long-term Lower Williamson River restoration efforts are
determined successful and Service analysis of species recovery potential validates relaxation of
short-term measures. Should any of these assumptions not hold true, Reclamation, on behalf of
PacifiCorp and The New Earth Company, will be required to reinitiate section 7 consultation. A
complete administrative record of this consultation is on file in the ERO.

The New Earth Company is proposing, under a separate Cooperative Agreement and
consultation with the Service, to implement an Upper Klamath Lake algae harvesting operation.
The New Earth Company will propose to offset any unavoidable impacts to endangered suckers
through, in part, annual contributions to a Tulana Farms operations and maintenance fund.
While The New Earth Company’s proposed financial contribution for purchase of Tulana Farms
for canal harvest impacts (identified in this consultation) is separate from The New Earth
Company’s proposed contribution for lake harvest impacts (proposed in the Cooperative
Agreement), both proposed actions are analyzed together in this consultation to ensure a full
review of this long-term restoration action.

ERO and Reclamation staff worked to “streamline” this consultation process by cooperatively
developing the proposed operations and actions, then negotiating and proposing measures
deemed necessary to avoid jeopardy to these species and to reduce take of listed suckers. This
progressive approach involved describing PacifiCorp/The New Earth Company actions,
identifying and analyzing effects by action and endangered sucker life stage, and proposing
biologically sound jeopardy avoidance actions and additional conservation measures to help
facilitate survival and recovery of the species under review. Proposed jeopardy avoidance
actions and conservation measures include research, monitoring, review of flood control rules,
habitat enhancement, and entrainment reduction activities. Research and operational reviews do
not, in and of themselves, reduce impacts to endangered species, reduce take, or enact corrective
measures. However, Reclamation has stated in its Assessment that Service review of research
and results with subsequent determination if reinitiation of consultation is required will be
expected in the future. Therefore, research may eventually bring about changes in actions to
avoid jeopardy or assist species conservation in ways not previously considered.



CONSULTATION HISTORY L Ci, OREGO!

The shortnose sucker and Lost River sucker were listed as endangered species on July 18, 1988.
Reclamation initially consulted with the Service on the use of Acrolein on Project lands
(biological opinion dated June 14, 1989). Several subsequent short-term consultations were
completed for Project operations (biological opinions dated August 14, 1991, January 6, 1992,
March 27, 1992, and May 1, 1992). On July 22, 1992, a jeopardy biological opinion was
transmitted for the long-term operations of the Project. This LTBO’s Reasonable and Prudent
Alternative (RPA) and Incidental Take Statement (ITS) superseded all previous Project RPA’s
and ITS’s. In April, 1993, the Service published a Recovery Plan for the shortnose and Lost
River suckers. On August 11, 1994, a jeopardy biological opinion was transmitted for Project
operations at Clear Lake Reservoir. The 1994 opinion’s RPA requirements superseded the
portions of the 1992 LTBO’s RPA that referred to Clear Lake Reservoir, and provided an
updated ITS for the entire Klamath Project operations. On December 1, 1994, critical habitat
was proposed for Lost River and shortnose suckers. On February 9, 1995, a non-jeopardy
biological opinion was completed, including an ITS, for Reclamation’s Lease Lands pesticides
applications. On February 2, 1996, additional Lease Lands pesticides were addressed in another
non-jeopardy biological opinion and new ITS requirements were provided. On April 19, 1996, a
consultation was completed that amended the February 2, 1996 opinion.

Reclamation’s February 28, 1992 Assessment discussed PacifiCorp and The New Earth
Company’s activities within the Project area. Due to modified operations and actions,
PacifiCorp and The New Earth Company have requested review of their impacts with a desire to
receive an exemption to the section 9 prohibitions against take of endangered species under the
Act. The 1992 LTBO addressed effects of The New Earth Company’s algae harvest, estimated
in 1992 at 20% of the flow of Reclamation’s C-Canal. The New Earth Company’s new proposed
activity, as described below, has been expanded to include harvest from the entire flow of the C-
Canal and all flows of the B-Canal (during algae harvest season only) and flows into the Eastside
and Westside hydroproject diversions on the Link River (also during algae harvest season only).
The 1992 LTBO addressed Reclamation’s agreements with PacifiCorp for operating Link River
Dam on Upper Klamath Lake and described a flood control operational “envelope”. Due to lack
of other specific information regarding the impacts of PacifiCorp’s operations, other impacts and
incidental take were not analyzed in the 1992 LTBO or ITS. New information and additional
analysis regarding PacifiCorp’s and New Earth Company’s potential impacts and incidental take
is therefore provided in this consultation.

Reclamation has been developing a long-term operations plan (KPOP) for the Project that will
provide a template for water distribution to protect endangered suckers, provide agricultural
supplies, maintain flows to the Tule Lake and Lower Klamath National Wildlife Refuges, protect
anadromous fisheries below Iron Gate Dam, and support Tribal Trust resources. The Service
anticipates a biological assessment on effects of the Project on Upper Klamath Lake water
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elevations will be finalized with a biological opinion completed by spring 1997. In the interim
period, Reclamation has provided a “low range elevations” proposal (Reclamation 1996b), to
identify target Upper Klamath Lake elevations and corresponding dates during 1996. The;e
water elevations are more protective for listed suckers than the requirements of the 1992 LTBO
The anticipated Upper Klamath Lake water elevations consultation will address other Project '
impacts, both beneficial and detrimental, and summarize new data that are not addressed in these
PacifiCorp and The New Earth Company biological and conference opinions. Water operation
impacts associated with PacifiCorp’s activities, as addressed in this document, will be analyzed
fully in the anticipated Upper Klamath Lake water elevations consultation.

BIOLOGICAL AND CONFERENCE OPINIONS

DESCRIPTION OF THE PROPOSED ACTION

PacifiCorp’s and The New Earth Company’s proposed action is a combination of historic and
new operational activities, specific research and review, endangered species jeopardy avoidance
and take reduction actions, and associated conservation measures. The action area encompasses
Upper Klamath Lake downstream to Iron Gate Dam on the Klamath River, Oregon and
California.

As described below, New Earth proposes to operate algae harvest facilities within the Klamath
Project at sites near the junction of Reclamation’s B- and C-Canals and at the Eastside and
Westside Canals at the Link River Dam. They have requested issuance of a license to operate on
these Reclamation facilities. Reclamation has made operation of these facilities contingent on
the completion of this consultation and subsequent implementation of the necessary measures
required in the opinions.

As described below, PacifiCorp proposes to operate Link River Dam and associated facilities in
compliance with the 1992 LTBO and the contract with Reclamation. Continued operation of five
hydrofacilities on the Klamath River are also proposed. Reclamation has made future operation
of these facilities contingent on the completion of this consultation and subsequent
implementation of the necessary measures required in the opinions. A subsequent Upper
Klamath Lake water elevation consultation between the Service and Reclamation, to be
completed by spring, 1997, will update PacifiCorp’s 1992 LTBO lake level commitment

identified above.

Operational Activities

PacifiCorp’s facilities are comprised of six hydroelectric and/or re-regulating dams on the Link
and Klamath Rivers, Oregon and California. Operations at these facilities occurs 24 hours a day,
all year long. The Project Description and Proposed Action section of Reclamation’s
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Assessment describes the various hydrofacilities’ locations, purposes, designls:,’ features, and =
associated operational information. Description of PacifiCorp’s Flood Control “eﬁiféiobé“’ and
operations based on water year scenario is provided in Reclamation’s 1992 biological
assessment. The Service incorporates those descriptions by reference in these biological and
conference opinions.

The New Earth Company’s existing algae harvest facilities are located on Reclamation’s C-
Canal, below the A-Canal diversion from Upper Klamath Lake, Oregon. Harvest operations at
this facility occur 24 hours a day, from approximately June 1 to October 15, and utilize
approximately 20% of C-Canal flows. Harvest activities cease at the end of the irrigation season
when the A-Canal headworks are closed. The Project Description and Proposed Action section
of Reclamation’s Assessment describes the purposes, designs, features, and associated
operational information. The Service incorporates those descriptions by reference in these
biological and conference opinions.

The New Earth Company’s proposed new activity would include harvesting algae from the entire
flow of the C-Canal and all flows of the B-Canal (during algae harvest season only, ending when
irrigation season ceases). Debris Reduction Devices will be employed at both B- and C-Canal
facilities only during actual harvest periods. However, unlike the C-Canal where all flows would
be screened via Debris Reduction Devices, only the pumping facilities would be screened with
Debris Reduction Devices at the B-Canal, potentially allowing some unimpeded flow down the
middle of the canal and therefore some incidental movement of suckers past this facility without
site-specific entrainment impacts. Additionally, The New Earth Company proposes to expand
harvest activities in 1997-1998 to the Eastside and Westside hydroproject diversions at
Reclamation’s Link River Dam, where all flows passing through the diversion channels would
eventually be harvested. Entrainment reduction devices, described below, would be operated at
the Eastside and Westside facilities during all algae harvest activities or between June 1 through
October 15, whichever is a greater period of time. Reclamation’s Assessment, Project :
Description and Proposed Action section, describes the purposes, designs, features, and
associated operational information for these new actions. The Service incorporates those
descriptions by reference in these biological and conference opinions.

Existing Protections

PacifiCorp currently operates fish ladders on the following facilities: Link River Dam, Keno
Dam, and J.C. Boyle Dam. A fish entrainment reduction device is provided at J.C. Boyle Dam.
Fish entrainment reduction devices are not installed at the Link River Dam spillway or either of
the Link River Dam powerhouse intakes. Minimum flows are provided downstream of Link
River Dam (80 cfs), Keno Dam (200 cfs), and J.C. Boyle Dam (a combination of up to 500 cfs of
various accretions). Ramp rates have been developed for the Link River below Link River Dam
to reduce fish stranding. PacifiCorp’s Standard Operating Procedures includes a salvage plan for
salvaging endangered suckers from the Link River and from various hydrofacilities. The Link
River salvage plan directs PacifiCorp to collect all suckers in dewatered areas and return them
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safely, after biological evaluation and data collection, to their water of origin. During 1995 and
1996, PacifiCorp implemented salvage activities after spill termination under Reclamation’s
section 10(a)(1)(A) Recovery Permit.

The New Earth (?qmpany currently operates coarse (3/8" mesh) debris screens at its C-Canal
algae harvest facility. These debris screens may incidentally serve to reduce The New Earth
Company’s entrainment of juvenile and adult fish.

Future Research, Review, Jeopardy Avoidance Measures, and Conservation Measures

Discussions between the Service, Reclamation, PacifiCorp, and The New Earth Company
identified PacifiCorp and The New Earth Company operational impacts to endangered suckers
from Upper Klamath Lake downstream to Iron Gate Reservoir. The impacts are identified and
discussed in Effects of Action section of these opinions. As a result of these discussions,
PacifiCorp and New Earth Company, in consultation with Reclamation and the Service, agreed
upon a combination of long-term and short-term measures intended to avoid jeopardizing the
continued existence of the listed Lost River and shortnose suckers. The purchase of Tulana
Farms as offsite habitat is the primary jeopardy-avoidance measure, and Service, Reclamation,
tribal, PacifiCorp, and New Earth biologists expect that the restoration of off site habitat at
Tulana Farms in the Williamson River Delta will significantly benefit the Lost River and
shortnose suckers in the long term. See Lower Williamson River Restoration Project - Tulana
Farms Initial Biological Justification (PacifiCorp 1996). The above-mentioned scientists
collectively project the restoration effort will significantly increase the number of surviving
sucker larvae which should, in turn, benefit each species as a whole.

The purchase of, and provision of operation and maintenance funds for, Tulana Farms is the
major jeopardy-avoidance measure in this consultation, however, because the restoration of
Tulana Farms is a long-term project, the following short-term measures were included in the
consultation: entrainment reduction study (PacifiCorp), entrainment reduction devices at Link
River power canal headgates during algae harvest season (New Earth Company), flood control
study (PacifiCorp), genetics management study (PacifiCorp), and reservoir sucker population
status studies (PacifiCorp). In addition, New Earth Company has agreed to a number of
conservation measures including: endangered sucker and water quality monitoring and assisting
PacifiCorp with the entrainment reduction study.

Reclamation, PacifiCorp, and The New Earth Company understand the Service or Reclamation
may determine it necessary to reinitiate consultation on the Lost River and shortnose suckers at
some future date if there is significant new information and after a thorough consideration of the

status of the species overall.

PacifiCorp Action Items - PacifiCorp agrees to include the following action items that
demonstrate their commitment to the survival and recovery of the endangered suckers. These
items also are incorporated as conditions of the contract issued by Reclamation.
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1) Entrainment Reduction Study - Data on sucker entrainment rates into the unscreened < - !
hydropower diversions at Link River Dam are lacking. The primary goal of this study is to
determine the timing, size, magnitude, and duration of juvenile (age 1 and older or > 75mm) and
adult sucker entrainment into the Eastside and Westside diversion canals. Entrainment will be
evaluated during the period when entrainment reduction devices are not in operation, October 15
through May 31 (season). This study will be conducted in coordination with New Earth,
Reclamation, Oregon Department of Fish and Wildlife and the Service. A study design will be
“Service-approved” prior to implementation. It is anticipated that these studies will be conducted
over two seasons and will be completed by May 31, 1999, with the intent of beginning field
activity during 1996.

2) Genetics Management Plan - Management of endangered Lost River sucker and shortnose
sucker populations has been complicated by the lack of genetic information and potentially
conflicting taxonomic status. These species also display highly variable morphological
characteristics that have lead to concern over potential hybridization/introgression among sucker
species. This study is designed to determine the genetic relationships among four Klamath
Basin sucker species, differences within the endangered species, and whether or not these species
are presently hybridizing or may have hybridized in the past. This information will be used to
improve management of the different stocks of endangered suckers and is essential for any future
hatchery operations.

Although the Service listed the Lost River and shortnose suckers as taxonomic species and not
distinct population segments, the Service believes there are important spawning subpopulations
of suckers found in Upper Klamath Lake. As a result, PacifiCorp has agreed to cost share with
Reclamation and other agencies to perform additional taxonomic and genetic studies.
Reclamation made a collection of suckers throughout the Upper Klamath Basin in 1993 that can
be used for these additional taxonomic and genetic studies. Findings from this research will be
used to develop a genetics management plan that will guide management of sucker populations
and potential future hatchery supplementation. This work is tentatively scheduled to begin in
October 1996 and continue for 3-4 years. PacifiCorp will fund these studies in a pro rata share
amount, based on the financial contributions of other research participants, not to exceed $80,000

total.

3) Sucker Population Status in Mainstem Reservoirs - Very little information is known about
the endangered sucker populations in the Klamath mainstem reservoirs (J.C. Boyle, Copco, and
Iron Gate). PacifiCorp will coordinate with Reclamation, Oregon Department of Fish and
Wildlife, California Department of Fish and Game, and the Service to develop a scope of work
for sucker studies on the mainstem reservoirs. Study objectives are likely to include:
determination of distribution and abundance, age class structure, recruitment success and habitat
use by different life stages. A study design will be “Service-approved” prior to implementation.
[t is anticipated that the study period would be from 1997 to 1999. PacifiCorp will fund these
studies and analyses, which are expected not to exceed $120,000.



4) Sucker Nursery Habitat Restoration - Recent research on factors limiting sucker
populations in Upper Klamath Lake indicates that a bottleneck exists at the larval life stage

Poor larval survival in sucker nursery habitat areas appears to be related to degraded water .
quality, predation, and lack of emergent vegetation habitat. The 1992 LTBO analyzed a
Conservation Measure for marsh restoration construction and assessment. Based on this
commitment, Reclamation, the Service, The Nature Conservancy (TNC), NRCS, PacifiCorp, and
New Earth have cooperatively proposed funding, restoring and maintaining a property on thé
Lower Williamson River. The NRCS proposes to enroll a large portion of the property under a
permanent easement in the Wetlands Reserve Program. This proposed action also includes any
future federal funds transferred for restoration activities. This restored habitat would be designed
and managed to benefit riverine and lake water quality, reduce larval predation, and substantially
increase larval sucker habitat in historic locations. This type of habitat restoration action is
strongly supported within the Recovery Plan for the two sucker species (Service 1993).

PacifiCorp and New Earth propose to invest 1.8 million dollars combined in the purchase of
Tulana Farms with TNC and NRCS, and PacifiCorp proposes to commit $75,000 each per year
for ten years or the equivalent present net worth in lump sum to the operation and maintenance of
the property. If unforeseen circumstances occur, and the purchase of Tulana Farms with TNC
and NRCS does not materialize, PacifiCorp and New Earth agree to pursue the option to
purchase Tulana Farms or other offsite habitat mitigation. PacifiCorp and New Earth agree to
acquire property identified for offsite mitigation by January 1, 1997. If an acquisition is not
facilitated, the Incidental Take Statement will become invalid and reinitiation of consultation will
be required.

As proposed, approximately 1,150 acres of Tulana Farms would be excluded from the perpetual
NRCS conservation easement to allow for agricultural use. The NRCS and TNC, with assistance
of the LWRRT, will determine the precise location of these agricultural lands to be excluded
from the easement. PacifiCorp, The New Earth Company, and TNC (“the parties™), or some
combination of these parties, may hold an interest in the agricultural inholdings. The parties who
ultimately acquire an interest in the agricultural inholdings will work with the Service to ensure
that the management of these lands are consistent with the protection of the suckers under the
Act. The Service maintains the ability to reinitiate consultation with the parties via Reclamation
if agricultural practices are still occurring on these lands after 10 years.

PacifiCorp and The New Earth Company will assist in formation of, and also participate in, the
LWRRT for the Lower Williamson River restoration program. The LWRRT will include
representatives from Reclamation, Service, Oregon Department of Fish and Wildlife (ODFW),
TNC, NRCS, and the Klamath Tribes. This technical team would, among other activities,
develop a recommended long-range restoration plan for the property and provide annual work
plans to the Management Committee. The Management Committee will be made up of
representatives from PacifiCorp, The New Earth Company, Reclamation, Service, ODFW, TNC,
NRCS, and the Klamath Tribes. The Management Committee would oversee the LWRRT’s
activities and also address non-technical issues. TNC would operate Tulana Farms and would
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act in good faith to implement the recommendations of the LWRRT. If the LWRRT is unable to
reach consensus on the Restoration Plan, TNC and NRCS may nonetheless continue to take
reasonable steps to restore Tulana Farms, consistent with the ITS requirements applicable to
PacifiCorp and The New Earth Company. Restoration project success will be annually
monitored via specific habitat and larval and early juvenile production criteria, as developed by
the LWRRT. The Service would review the iong-range restoration plan and the annual work
plans to ensure consistency with this consultation. The annual and long-range restoration plans
will be developed to meet NRCS restoration program guidelines.

5) Re-evaluate Flood Operations Plan for Upper Klamath Lake - A review of scientific data
pertaining to endangered suckers in Upper Klamath Lake suggests that elevations higher than
those listed as an element of the Reasonable and Prudent Alternative in the 1992 LTBO are
necessary to provide habitat for sucker spawning, larval and juvenile rearing, and also provide
water quality protection. Some of these elevations, particularly those during late winter and early
spring, are outside of PacifiCorp's operating envelope for Upper Klamath Lake.

PacifiCorp will develop a scope of work that includes consideration of the flood control rule
curves, operational constraints, hydropower, and shoreline habitat benefits to the suckers. The
scope of work will be reviewed by Reclamation and the Service. PacifiCorp will complete the
re-analysis of the Flood Operations Plan by October 1996.

The New Earth Company Action Items - New Earth agrees to include the following action
items that demonstrate their commitment to the survival and recovery of the endangered suckers.
These items also are incorporated as conditions of the amended licence issued by Reclamation.

1) Sucker Nursery Habitat Restoration - Same as #4 PacifiCorp action item above for
property acquisition, agricultural inholdings, and restoration planning and implementation.
Additionally, The New Earth Company will provide, at final closing of the Tulana Farms
property, $75,000 for the first year’s operation and maintenance of the property. As noted in the
Introduction section, The New Earth Company will provide $75,000 per year, for years two
through ten, or the equivalent present net worth in lump sum, for the operation and maintenance
of the property via the proposed Cooperative Agreement with the Service. This total
contribution of $675,000 is proposed to offset The New Earth Company’s future Upper Klamath
Lake algae harvest operations, and is a separate action from this consultation. If the Cooperative
Agreement is not completed by December 31, 1996, The New Earth Company commits to
providing $75,000 per year, for years two through ten, or the equivalent present net worth in
lump sum, for the operation and maintenance of the property , under the same process proposed

above by PacifiCorp.

2) Entrainment Reduction Devices - New Earth will install and maintain entrainment
reduction devices that maintain exclusion of suckers greater than 75 mm, at the Eastside and
Westside diversion canals at the Link River Dam during all algae harvest activities or between
June 1 through October 15, whichever is a greater period of time, for ten years or the remaining
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life of the Federal Energy Regulatory Commission (FERC) permit, beginning in June 1, 1997
rege}rdless. of whether algae harvest activities have commenced. The entrainment reduction
devices will be operated 24 hours a day. They will be manually removed, cleaned, and replaced
several times a day.

The New Earth Company Conservation Measures - The following are additional research
and conservation measures proposed by The New Earth Company. None of the three actions
described below will require reinitiation of this consultation upon completion of the individual
activity. Reclamation and the Service believe these activities are important in developing
additional information on the endangered suckers and therefore support their progressive
implementation by The New Earth Company.

1) Endangered Sucker Monitoring - Endangered sucker research will be conducted in relation
to algae harvest activities at the B- and C-Canal harvest facilities. Life stages targeted include
larval, juvenile, and adult forms. In coordination with the Service and Reclamation, The New
Earth Company proposes a study to determine the extent to which fish respond to algae harvest
operations and associated debris reduction devices. Research will focus on identifying species
composition, timing, and magnitude during entrainment. It is anticipated that this study will be
initiated in 1996 and conducted over two years.

2) Water Quality Monitoring - The New Earth Company will be harvesting large quantities of
algae from the B- and C-canals and has plans to expand its harvest operations to PacifiCorp’s
Eastside and Westside power diversions. These activities are expected to improve water quality
conditions in the Lost and Klamath rivers below their operations. The New Earth Company will
begin monitoring water quality conditions (DO, pH, temperature, specific conductivity, turbidity)
above and below harvest operations at the B- and C-canals in 1996. Link River monitoring will
be initiated during the 1997 harvest season.

3) Entrainment Reduction Study - The New Earth Company will participate in a study to
determine the timing, size, magnitude, and duration of juvenile (age 1 and older or >75mm) and
adult sucker entrainment into the Eastside and Westside diversion canals and guide development
of additional entrainment reduction methods and operating periods if required in reinitiation.
Entrainment will be evaluated during the period when entrainment reduction devices are not in
operation, October 15 through May 31 (season). This study will be conducted in coordination
with PacifiCorp, Reclamation, ODFW, and the Service. A study design will be “Service-
approved” prior to implementation. It is anticipated that these studies will be conducted over
two seasons and will be completed by May 31, 1999, with the intent of beginning field activity

during 1996.

STATUS OF THE SPECIES

10




Historically, populations of shortnose and Lost River suckers occupied the Upper Klamath River
basin and the seasonally-connected Lost River drainage. A complete description of known
historic distribution is provided in Reclamation’s February 28, 1992 Assessment. Current
distribution is reduced from historic due to damming of rivers, diversions, loss of marsh habitat
(FR 53 27130), and poor water quality (Kann and Smith 1993). Sucker populations in the Lost
River are segregated without passage facilities between water developments; Tule Lake supports
limited sucker populations due to historic habitat loss and continued habitat degradation due to
sedimentation of the sumps and poor water quality (D. Mauser, Service, pers. comm., 1996).
Sucker populations in Clear Lake and Gerber Reservoir, while more stable than other populations
(Scoppettone et al. 1995; M. Buettner, Reclamation, pers. comm.), are still faced with restricted
distribution, lack of genetic connectivity with other populations, and, in the case of Clear Lake,
limitation to one spawning tributary system. Numerous spawning populations in Upper Klamath
Lake and its tributaries have been extirpated; spawning populations that historically utilized
Seven Mile Creek, Four Mile Creek, tributaries to the Wood and Sprague Rivers, Barkley
Springs, Odessa Springs, Harriman Springs and at least four other springs in Upper Klamath
Lake have disappeared (Reclamation 1996a; Simon et al. 1995). Spawning activity is greatly
reduced in the Sprague River, especially above Chiloquin Dam, in the Wood River and its
tributaries, and springs in Upper Klamath Lake. Historic habitat conditions in Upper Klamath
Lake and its tributaries have been altered; wetland habitats around Upper Klamath Lake, critical
to survival of all life stages, have been reduced approximately 35,000 acres in the last 80 years
(Gearhart et al. 1995). Remaining Upper Klamath Lake wetland areas are affected by Project
water level management.

These types of data were originally used to determine these two sucker species to be endangered,
to develop these species’ Recovery Plan, and to propose critical habitat. These conditions, which
led to the listing of these species in 1988, still exist and continue to endanger the Lost River and
shortnose suckers. These conditions will require long time periods for their resolution.
However, numerous activities have been initiated and/or completed, mainly supported by
Reclamation, since the 1992 LTBO. These activities include development of water elevation
requirements, within the 1992 LTBO and 1994 Project biological opinion, for Gerber Reservoir,
Clear Lake, Tule Lake, and Upper Klamath Lake. Minimum flows have been established for the
Lost River below Anderson-Rose Dam during sucker spawning periods. The 20 conservation
measures proposed in the February 28, 1992 biological assessment have been initiated or
completed. These activities have been necessary to ensure Project operations do not jeopardize
the continued existence of the suckers. Additionally, a total of 51 recovery actions from the 1993
Recovery Plan, including those listed above as required under the 1992 LTBO and 1994 Project
biological opinion, have been initiated, are in various ongoing stages, and/or completed by
Reclamation or with cooperation from Reclamation.

Major summaries of endangered suckers’ general biology, habitats, distribution and abundance,
taxonomy, reasons for decline, life history, and reproduction are found in Reclamation’s
February 28, 1992 biological assessment, the Service’s 1992 LTBO and 1994 Projec} biological
opinion, the Lost River Sucker and Shortnose Sucker Recovery Plan (Service 1993), and the
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Proposed Crifical Habitat Biological Support Document (Service 1994). These data are
incorporated into these biological and conference opinions by reference.

ENVIRONMENTAL BASELINE

The Environmental Baseline is an analysis of the effects of past and ongoing human and natural
factors leading to the current status of the species or its habitat. This analysis describes the status
of the shortnose and Lost River suckers and factors, including the proposed action, affecting the
environment of the two suckers and their proposed critical habitat in the proposed action area.

Status of Species Within Action Area

Significant new research, monitoring, and management actions have been conducted throughout
the range of the listed suckers since the 1992 LTBO. These new data will be considered under
the forthcoming Upper Klamath Lake water elevations consultation, which will address all other
Reclamation impacts specific to the entire range of these species. The following provides new
scientific data for the current consultation’s action area, Upper Klamath Lake downstream to Iron
Gate Reservoir on the Klamath River. A complete list of new scientific data citations for Upper
Klamath Lake, if not cited below, is provided in Reclamation’s Assessment, Literature Cited
section.

Areas Below Upper Klamath Lake

The following includes a summary of new endangered sucker information provided in
Reclamation’s Assessment. This new information from the Assessment is incorporated by

reference.

Limited endangered sucker sampling has occurred since 1992 in the Link River, Lake Ewauna,
the Klamath River, and PacifiCorp reservoirs downstream to Iron Gate Dam. Few juvenile and
adult suckers were collected during this period. Efforts to collect larval stages in this area have
not been attempted since 1992 (M. Buettner, Reclamation, pers. comm.). Water quality is a
limiting factor in the Link River to Keno Dam reach; summer and fall dissolved oxygen
concentrations throughout this reach are reduced to lethal levels.

In 1993, Reclamation sampled J.C. Boyle Reservoir eight times collecting 20 shortnose suckers,
one Lost River sucker, 30 Klamath smallscale suckers, and 6 Klamath largescale suckers. The
ODFW conducted an eletrofishing survey at J.C. Boyle Reservoir on June 14, 1995. They
captured 32 juvenile suckers but did not identify them. In 1993, Reclamation sampled Copco
Reservoir and captured 10 adult shortnose suckers ranging from 427-500 mm fork length (FL).
PacifiCorp’s salvage activities during 1994 and 1995 in the Link River have collected between 0
and 138 suckers." In May 1994, a fish salvage of the Link River found no suckers. Fish salvage
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efforts in April, 1995, collected 12 suckers; 10 shortnose and 2 Lost River. A fish salvage
conducted at the conclusion of spill in May 1995 collected 132 shortnose suckers, S Lost River
suckers, and 1 Klamath largescale sucker. In December, 1995, only one 100 mm sucker was
salvaged in a side channel and was returned to Link River. Salvage operations at J.C. Boyle

hydrofacility since 1992 have resulted in observation of only 2 juvenile suckers (Reclamation
1996a).

As noted in the February 28, 1992 Assessment, limited spawning occurs in the Klamath River
above Copco Reservoir. It is possible limited spawning also occurs in the Klamath River above
J.C. Boyle Reservoir.

Upper Klamath Lake

Substantial new information has been collected from Upper Klamath Lake since the 1992 LTBO.
Reclamation’s Assessment summarizes this new information in the following 12 categories: age
and growth; hybridization and genetics; reproduction; population status; condition; sucker die-
offs; entrainment; freshwater inflow area use; larval habitat; juvenile ecology; juvenile habitat;
and adult habitat. The following includes a summary of new information provided in
Reclamation’s Assessment, and includes new information not addressed in Reclamation’s
Assessment on larval ecology and habitat, larval and juvenile sucker water quality tolerances,
Upper Klamath Lake water quality, and endangered sucker passage at PacifiCorp’s facilities.
The new information addressed in the Assessment is incorporated by reference, with additional
citations from other sources provided to complement this newly-summarized information.

Age and Growth

New information collected since 1992 indicates that both shortnose and Lost River sucker
maturation can occur at an earlier age than was previously determined. Faster growth rates also
have been documented from recent shortnose and Lost River sucker year classes compared to
those from the 1960's and 1970's (Buettner and Scoppettone 1990). Age at maturity for
shortnose and Lost River suckers appears to be related to growth rate, with faster growing fish
maturing earlier than slower growing fish. This phenomenon has been well documented with the
cui-ui, a species closely related to the shortnose sucker (Scoppettone pers. comm., cited in
Reclamation 1996a). Growth rate and sexual maturity appears to be density dependent in cui-ui
with fast growth and earlier sexual maturation related to lower population size. As the cui-ui
population increased substantially in recent years, growth rates decreased markedly and
correspondingly age of maturity shifted to older ages. Unfortunately, population size data for
shortnose and Lost River suckers are not available to evaluate whether the recently-recorded
faster growth rates and earlier sexual maturation are density dependent. These age and growth
data and comparisons are addressed in detail within the Assessment, and are included herein by _

reference.
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Hybridization and Genetics

Recent studies by Buth and Haglund (1994) focus on shortnose suckers. This study supports
previous protein electrophoresis work (Harris and Markle 1991, Moyle and Berg 1991)
indicating that substantial hybridization has not occurred in shortnose sucker populations. Buth
and Haglund’s 1994 data support the hypothesis that the wide range of morphological variation
observed in the wild reflect differences in phenotypic expression as a response to differing
physical environments, or the age of the individual (Moyle and Berg 1991). However, Buth and
Haglund (1994) determined that there was genetic variation separating Upper Klamath Lake
shortnose suckers from those in Clear Lake, Gerber Reservoir, and Copco Reservoir. Shortnose
expressed similar genetic variation in the latter three reservoirs.

Buth and Haglund (1994), and a recent abstract by Buth et al. (1996), indicate the Upper
Klamath Lake shortnose sucker population should be managed as a separate genetic unit. Buth et
al. (1996) indicate shortnose and Lost River suckers, throughout their ranges, do not exhibit
inbreeding depression and, for Lost River sucker, this was the first study to indicate Lost River
sucker do not exhibit hybridization. These studies did not include different sucker age classes or
different Upper Klamath Lake spawning populations in their analyses. A thorough, basinwide
analysis, utilizing allozyme electrophoresis, mtDNA, and meristics/morphometrics data collected
simultaneously from the same individual fishes, must be completed to adequately address
hybridization, introgression, and genetic structuring of sub-populations (L. Dunsmoor, Klamath
Tribes, pers. comm.).

Reproduction

In 1995, Klamath Tribal biologists captured mature Lost River suckers during late March at Kirk
Springs, 128 km upstream from Upper Klamath Lake (L. Dunsmoor, Klamath Tribes, pers.
comm.). Mature Lost River suckers were again collected in this location in 1996. Unit 5 of the
proposed sucker critical habitat extends to just downstream of this location (Service 1994).
Klamath Tribes collected 157 shortnose suckers and 139 Lost River suckers at the Sprague River
Dam fish ladder during 1996 (L. Dunsmoor, Klamath Tribes, pers. comm.). These data verify
that some individuals of this species successfully negotiate the Sprague River Dam fish ladder
and migrate long distances upstream to spawn. Previous scientific literature indicates only
Klamath largescale suckers as having migrated through the ladder and spawning at Kirk Springs
(Buettner and Scoppettone 1990), although Klamath Tribes biologists have recorded shortnose
and Lost River sucker passage at the Sprague River Dam in past years (L. Dunsmoor, Klamath
Tribes, pers. comm.). Of additional interest are data collected at Sprague River Dam in 1996 that
indicate a temporal spawning separation between largescale sucker upstream migration
(migration in March) and shortnose/Lost River suckers upstream migration (migration in
April/May) (L. Dunsmoor, Klamath Tribes, pers. comm.). Lost River and shortnose suckers
were collected during downstream migration at the Sprague River Dam in 1996; numerous
individuals had completed spawning, verifying spawning was occurring upstream of the Sprague
River Dam (L. Dunsmoor, Klamath Tribes, pers. comm.).
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Intensified monitoring of lake spawning since 1993 by Reclamation and the Klamath Tribes have - -
identified Lost River sucker spawning at six spring and two non-spring sites along the east
shoreline of Upper Klamath Lake. Shortnose sucker spawning has been identified since 1992 at
three sites: Sucker Springs, Silver Building Spring, and Ouxy Springs. Since 1993, small
numbers of shortnose and Lost River suckers have been observed spawning in gravelly shoreline
sites with no detectable spring influence.

The Klamath Tribes has been qualitatively monitoring spawning runs in the Williamson and
Sprague Rivers since 1988 (L. Dunsmoor pers. comm., cited in Reclamation 1996a). Beginning
in 1992, a substantial increase in small Lost River and shortnose suckers was observed. During
May 1993, small-sized shortnose and Lost River suckers dominated the catch on the Williamson
and Sprague Rivers. Radiotracking studies indicated suckers were spawning in historic sites in
the lower Williamson River and the Sprague River below Sprague River Dam (M. Buettner,
Reclamation, pers. comm.). Presumed pre-spawning aggregations of suckers have been collected
at the mouth of the Williamson River (M. Buettner, Reclamation, pers. comm.). During 1995,
adult shortnose and Lost River suckers were collected at the mouth of the Williamson River
beginning February 23, whereas in 1996 few adult suckers were collected at this location until
April.

During March to mid-May, 1996, Reclamation sampled Agency Lake at the mouth of the Wood
River (M. Buettner, Reclamation, pers. comm.). A total of three adult Lost River and 15 adult
shortnose suckers were captured. One Lost River and six shortnose suckers were implanted with
radiotags. Most radiotagged suckers migrated into the lower Wood River in May and early June,
presumably to spawn. On May 17, 1996, Reclamation, assisted by ODFW, conducted an
electrofishing survey of the lower Wood River and captured 11 adult shortnose suckers. Larval
suckers were collected in late June and early July, 1996, in the lower Wood River (M. Green,

Reclamation, pers. comm.).
Population Status

Monitoring of distinct Lost River spawning aggregations at Sucker Springs in Upper Klamath
Lake has resulted in updated population estimates since 1992. In 1993, 900 Lost River sucker
adults were estimated to be using this spring complex. This estimate is similar to estimates in
1987 (1,038 adults), 1988 (817 adults), and 1989 (960 adults). Recaptured suckers comprised
approximately 46% of all suckers collected at Sucker Springs in 1993.

Reclamation has captured, tagged and released several hundred juvenile and adult shortnose
and Lost River suckers in Upper Klamath Lake between 1993 and 1995. Specifically, 305
shortnose suckers have been PIT and/or Floy anchor-tagged and 15 radio-tagged. Twelve Lost
River suckers were radio-tagged and 355 PIT and/or Floy tagged. During the spring of 1995,
NBS PIT tagged 60 Lost River sucker adults and 405 shortnose sucker adults at the mouth of
the Williamson River, and approximately 1,300 additional Lost River and shortnose suckers
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were collected in 1996. Recapture rate for both these marked groups has been extremely low.
Reclamation recaptured one PIT tagged Lost River sucker in 1994 and one in 1995. One PIT
tagged shortnose sucker was recaptured at Quxy Springs in 1995. Out of the approximately
900 adult shortnose and Lost River suckers collected at the mouth of the Williamson River in
1996, only one 1995 shortnose sucker recapture occurred. Suckers collected at the Sprague
River Dam fish ladder in 1996 could not be checked for PIT tags due to equipment failure (L.
Dunsmoor, Klamath Tribes, pers. comm.). In 1993, 60 Lost River suckers were recaptured at
Sucker Springs; all these fish had been tagged with Floy anchor tags. Preliminary 1996 data
indicates a 30% recapture rate at Sucker Springs (M. Buettner, Reclamation, pers. comm.).

A widespread sucker die-off (described below) provided some insight regarding current
population levels in Upper Klamath Lake. A total of 526 suckers, including 378 Lost River
suckers (72% of total collected), 124 shortnose suckers (24% of total collected), and 24
unidentified (5% of total collected), were recovered. No recaptures of previously tagged fish
were recorded from the carcasses collected. These data indicate the 1990 and 1991 age classes
were successful; approximately 42% of the Lost River suckers and 62% of the shortnose suckers
were age 4 (1991 cohort) and 29% of the Lost River suckers and 15% of the shortnose suckers
were age 5 (1990 cohort). These data from smaller-sized shortnose and Lost River suckers
suggests that their population numbers are at least in the thousands of fish. However, a carcass
condition index, identifying the relative decomposition state for each sucker, revealed
approximately 35% of the carcasses were badly decomposed, increasing the chance of tag loss
(M. Green, Reclamation, pers. comm.). These data may indicate bias in utilizing a mark-
recapture method of estimating Upper Klamath Lake sucker populations exclusively from sucker
die-off data. Additionally, it is noted that three of 14 radiotagged fish perished during the die-off
event, indicating substantial mortality in the overall sucker population and providing a
conflicting cross reference to the above mark-recapture population estimate. Additional research
and further analyses of these data are necessary, such as stratification of mark-recapture analysis
based on size of fish recaptured, not on total fish recaptured, comparison of sampling
methodologies to standard mark-recapture assumptions, and determination of total recapture
sampling effort required, before definitive statements on current sucker abundance in Upper
Klamath Lake can be made.

Population monitoring conducted in the 1980's (Buettner and Scoppettone 1990; Bienz and Ziller
1987) indicated that recruitment of Lost River and shortnose suckers to adult-size age classes
was inconsistent, as evidenced by gaps in known year classes of spawning adults. Reclamation’s
Assessment discusses continued, recent losses of older sucker cohorts, and increases in relative
abundance of younger (1990 and 1991) cohorts. These recent data are discussed in more detail
under Reproduction (above) and Sucker Die-Offs (below).

Condition

Fulton condition factors were calculated for younger age shortnose and Lost River suckers to
assess interannual differences during spring and fall in wet and critically dry years. In general,
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shortnose and Lost River suckers exhibited minor condition factor differences between these two
water year types. These data might indicate the suckers maintain “condition” regardless of water
year. Alternatively, two biases may be occurring in these condition factor data. First,
enviYonmental Stressors can cause up to 25% weight gain, due to osmoregulatory imbalances
causing water retention, which would result in higher condition factor values (R. Goede,
UDWR, pers. comm.). Second, if mortality is occurring during stressful water quality periods
density dependant mechanisms could be effecting the condition of surviving fish, thereby ’
providing the perception of similar condition factors between water year types. A better and less
biased measure of sucker condition would be based on physiological and “abnormality” indices
(R. Goede, UDWR, pers. comm.). These data are currently unavailable. Another less biased
measure of condition would be based on relative weight; however, a “‘standard weight”
calculation for various sizes of Lost River and shortnose sucker has not been developed.

Sucker Die-offs

Between mid-September through late October, 1995, a widespread fish die-off occurred in Upper
Klamath Lake, from which 378 Lost River suckers and 124 shortnose suckers were collected.
Suckers collected during the die-off included mostly young fish (ages determined using opercle
bones, M. Buettner, Reclamation, pers. comm.). Several suckers displaying lethargic and
unresponsive behavior were collected during the die-off event and taken to Oregon State
University (OSU) for pathological examination. All were acutely infected by a bacterial disease,
columnaris (Flexibacter columnaris) (Banner 1995). This pathogen was also documented as a
primary causative agent in the death of suckers collected during the 1971 and 1986 die-offs
(Logan and Markle 1993). Ninety-five percent of the Lost River and shortnose suckers from the
1995 die-off event were age 7 years and younger. A total of only 14 and 9 year classes were
documented for Lost River and shortnose suckers, respectively. For comparison, a similar fish
die-off in 1986 reflected 26 Lost River sucker age classes represented. Only eight shortnose
suckers were collected during the 1986 die off. Lost River suckers have been aged to 43 years
while shortnose have been aged to 33 years (Scoppettone 1988); these data indicate many more
cohorts should be present in a healthy population than were collected in recent die-off events. In
1995, Age 4 and S fish, representing the 1991 and 1990 year classes respectively, numerically
dominated the collection for both species. Population surveys conducted on Upper Klamath
Lake using trap nets and trammel nets from 1993-1995 has documented very few large adults,
and Williamson and Sprague River spawning data during this same time period also have noted a
similar decline in larger sized suckers. These data seem to substantiate 1995 fish die-off data
which suggest loss of numerous, older age classes of both sucker species. Reclamation’s
Assessment provides these cohort-loss data in graphical form; these data are incorporated herein

by reference.

Recent large-scale Upper Klamath Lake fish die-offs have been documented from 1971, 1986,
1994, and 1995. Because of the long history of blooms of blue-green algae (Aphanizomenon
flos-aquae) and associated poor water quality conditions, other fish kills most certainly have
occurred. Fish kills involving native, non-game fish, including chubs and suckers, may have not
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been reported by the public. Also, with the large populations of fish eating birds (cormorants
gulls, pelicans, grebes, terns) present at Upper Klamath Lake, sick and dead fish can be quickiy
consumed leaving no evidence of a fish kill. Large concentrations of fish eating birds were
observed feeding on local fish kills during summer 1994 (L. Dunsmoor pers. comm., cited in
Reclamation 1996a) and 1995 (D. Simon pers. comm., cited in Reclamation 1996a).

Entrainment

Entrainment of all Upper Klamath Lake endangered sucker life stages occurs at Reclamation’s
A-Canal, and PacifiCorp’s East and Westside diversions, Link River Dam. Juvenile suckers
have been salvaged from Klamath Project canals receiving water from Upper Klamath Lake
yearly since 1991. The number of suckers salvaged from 1991-1995 were 3,166; 2,618; 788;
334; and 4,072, respectively. Most suckers salvaged were small juveniles less than 250 mm FL.
Canal salvage data represent only a qualitative index of year class strength in Upper Klamath
Lake for the following reasons: 1) Since some irrigation water originates from the Lost River,
suckers from Gerber, Clear Lake, and the Lost River are likely included in the salvage sample.
2) Many irrigation canals are treated with Acrolein during the summer to control aquatic plants
and this herbicide is highly toxic to fish. 3) Several practices have been implemented since 1992
to reduce the number of suckers that have to be salvaged. Most of these practices lead to
draining of canals into the Lost River or Klamath River. 4) Patchy distribution of stranded
suckers can also effect salvage success since not all potential holding habitat is sampled. 5)
Sampling effort and personnel has also varied during annual salvage operations.

The large salvage collection in 1991 (3,166 suckers) supports OSU juvenile sucker survival data
for the same year indicating establishment of a 1991 year class. In 1992, although the overall
catch was high (2,618 suckers), about 95% of suckers collected, based on length frequency, were
1991 year class fish. This lack of age 0 suckers in salvage collections also correlated with OSU
juvenile sucker survey data indicating Lost River and shortnose sucker year class failure in 1992.
In 1993, only 788 juvenile suckers were salvaged even though sampling effort was similar to
1992. However, OSU survey data from 1993 indicated that survival for both juvenile shortnose
and Lost River suckers occurred. This is the only year since salvage operations began where
salvage numbers and annual recruitment data didn’t correlate. Possible explanations for lower
numbers of entrained suckers include better quality habitat maintained by higher lake levels
reduced larval sucker emigration; lower A-Canal entrainment occurred due to lower irrigation
demands: biased canal sampling methods; and successful canal “flushing” methods (Reclamation
1996a). In 1994 low numbers of suckers were salvaged (334), with about 90% age 0. This low
number was consistent with OSU recruitment data from Upper Klamath Lake indicate poor 1994
year class survival. In 1995, over 4,000 suckers were salvaged, the largest salvage total numbers
for the S years of effort, including about 50% age 0 and 50% age 1. OSU juvenile sucker
recruitment estimates were high in the fall, relative to other years, from cast net and trawl

surveys indicating year class establishment.



In 1995, The New Earth Company intermittently monitored sucker entrainment at the C-Canal
Drop for a period of about 8 weeks (July and August). This sampling period was too late to
intercept the earlier, and greater magnitude, sucker migration. Seven larval suckers were
collected during several sample days. These data further substantiate entrainment of suckers into
the A-Canal, as was first documented in 1990 and 1991 (Markle and Simon 1993), and discussed
in detail within the 1992 LTBO.

No larval entrainment work has been conducted at Eastside or Westside Diversions since 1992.
On May 11, 1995, PacifiCorp dewatered the Eastside forebay. A total of 41 juvenile suckers (3
Lost River, 37 shortnose and 1 Klamath largescale sucker) were collected from the forebay and
returned to Upper Klamath Lake. All fish were less than 200 mm FL. On December | 15°1995;
the Eastside forebay was again dewatered. A fish salvage collected 78 suckers. All suckers were
less than 200 mm FL, and were not identified to species.

Freshwater Inflow Area Use

Reclamation’s Assessment summarizes sucker “refugial” habitat use and water quality
measurements in tributaries to and freshwater interfaces within Upper Klamath Lake. These data
are incorporated by reference. Previously, researchers believed freshwater “refugial” areas
served as a place of sanctuary during poor water quality events (Service 1992; 1994); these
freshwater sources are important to maintenance of water quality in the northern portion of
Upper Klamath Lake (J. Kann, Klamath Tribes, pers. comm.). Recent investigations indicate
freshwater inflow areas are infrequently used by adult suckers, unless these fish are stressed or
dying (M. Buettner, Reclamation, pers. comm.). Mobile and fixed-station radiotelemetry
studies described in Reclamation’s Assessment did not identify, other than for spawning
migration purposes, any use of freshwater “refugial” areas by adult suckers. However, adult
suckers have been observed utilizing the low-visibility interface between Upper Klamath Lake
and freshwater inflow areas, including the mouth of Pelican Bay and Fish Banks. A review of
movements by radiotagged suckers indicates, during extremely poor water quality events, even
areas such as Fish Banks, a low-visibility interface area, are abandoned, further invalidating the
original belief that freshwater inflow areas provide consistent “refugial” habitat (L. Dunsmoor,
Klamath Tribes, pers. comm.).

Larval suckers utilize the freshwater inflow area in the lower Williamson River for rearing
habitat (Markle and Simon 1994, Simon et al. 1995; Logan and Markle 1993; Klamath Tribes
1992, 1995). The above studies generally indicate juvenile suckers utilize shoreline habitats in
Upper Klamath Lake instead of inflow areas. Reclamation’s Assessment cites lack of food,
cooler water temperatures, and increased susceptibility to predation by avian and fish predators,
including rainbow trout and yellow perch, in the clear water inflow areas as likely factors
limiting use of these areas by juvenile suckers. However, clearwater shoreline areas influenced
by Barkley Springs are occupied by both larval and juvenile sucker life stages (Reclamation

1996a).
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Upper Klamath Lake Water Quality

Annual occurrences of blue-green alga blooms within Upper Klamath Lake have been associated
with poor water quality conditions (Kann and Smith 1993). Likely causes for this increase in
eutrophication include agricultural practices, loss of wetlands, and elevated background levels of
nutrients in surface and groundwater (Gearhart et al. 1995). Effects of algal blooms include
photosynthetically-elevated pH during bloom events, both supersaturated and low dissolved
oxygen concentrations (Kann 1993a,b), and increased ammonia concentrations (Bortelson and
Fretwell 1993). Water quality impacts to endangered sucker early life stages are addressed in
Larval and Juvenile Water Quality Tolerances, below.

Significant water quality data have been reported for Upper Klamath Lake since 1992 (Bortelson
and Fretwell 1993; Kann 1993a,b; Kann and Smith 1993; Jassby and Goldman 1995; Kann 1995:
Laenen and LeTourneau 1995; Gearhart et al. 1995). Kann (1995) identified relationships
between low Upper Klamath Lake elevations and poor water quality conditions. Investigations
by Gearhart et al. (1995) and Jassby and Goldman (1995) support Kann’s observations.
Reclamation contracted with U.S. Geological Survey to analyze pertinent Upper Klamath Lake
water quality data, collected between 1990 and 1994, to determine if year-to-year differences in
water quality parameters are correlated with year-to-year differences in lake elevation. Results of
this analysis are provided in Wood et al. (1996). Significant findings by Wood et al. (1996)
include: 1) periods of poor water quality occurred between June and September for all study
years; 2) no apparent relation between lake level and water quality was obvious when dates were
analyzed on a season-long (May through October) basis; 3) lake level was related to timing of
initiation of first algae bloom, which created poorer June water quality conditions; 4) climatic
events also exhibited significant relationship with water quality during the early season period.
Further analyses and review of these and other water quality data is currently ongoing and will be
addressed in the upcoming Upper Klamath Lake water elevations consultation.

Larval and Juvenile Water Quality Tolerances

Larval and juvenile suckers are less water quality tolerant, and, especially for the larval life stage,
less able to avoid poor water quality events than adult suckers (based on adult radio telemetry
and associated water quality measurements, M. Buettner, Reclamation, pers. comm.). Monda
and Saiki (1993, 1994) and Bellerud and Saiki (1995) conducted water quality tolerance tests to
assess acutely toxic levels of temperature, dissolved oxygen (DO), pH, and un-ionized ammonia
on larval and juvenile shortnose and Lost River suckers. The 96-hr LC50 values (lethal
concentration where 50% of the test organisms die within 96 hours, lower 95% confidence
interval for pH, un-ionized ammonia, and temperature, upper 95% confidence interval DO) for
larval and juvenile shortnose and Lost River suckers is provided (Table 1). It is important to
note that sub-lethal effects commonly occur prior to reaching the lethal levels provided below
(Kann and Smith 1993; Markle and Simon 1994). It also is important to note that these tests
were “‘single parameter” tests; it is currently unknown what LC50 values would result from

combined testing of pH, DO, temperature, and un-ionized ammonia.
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Table 1. Acute water quality tolerance levels from 96 hour LC50 studies (from Monda and Saiki

1993, 1994; and Bellerud and Saiki 1995).

Watfer Shortnose Shortnose Lost River Lost River
Quality Sucker Sucker Sucker Sucker
Parameter Larval Juvenile Larval Juvenile
Temperature 2 294 30.5 29.9
°C
Dissolved 1.7/ 2.4 283 2.0
Oxygen
(mg/1)
pH 10.01 9.76 9.77 9.87
Un-ionized 0.73 0.32 0.43 0.70
Ammonia
(mg/l)

Of these four water quality parameters, only temperature is not a significant threat to larval and
juvenile suckers based on current water quality conditions in Upper Klamath Lake. Bellerud and
Saiki (1995) concluded that current DO and pH levels in Upper Klamath Lake can be acutely
lethal to larval and juvenile Lost River and shortnose suckers. Moreover, stressful water quality
conditions that curtail successful survival of early life stages could explain the long-term decline
of sucker populations in Upper Klamath Lake.

Water quality associations with larval sucker distribution were monitored in 1995 by OSU during
larval fish towing and larval searches. Larval suckers were found in pH ranging from 7 to 10
(Simon pers. comm., cited in Reclamation’s Assessment). Larval suckers were captured at DO
ranging from 4.5-14.5 mg/l. A Hydrolab Datasonde 3 was placed at Goose Bay from June 15 to
August 11, 1995 (The Klamath Tribes 1995). Goose Bay water quality seldom exceeded acute
toxicity thresholds in the Polygonum beds where abundant sucker larvae were located. DO
infrequently decreased below 4 mg/l or 50% saturation and pH seldom rose above 9.7. However,
pH values of 9.6 were very common and are only slightly below the 96 hr LC 50 for larval and
juvenile suckers (Bellerud and Saiki 1995). DO concentrations at the Goose Bay location
exceeded saturation in almost half of the measurements (The Klamath Tribes 1995). Chronic
effects of poor water quality are most likely occurring at these locations; presence of suckers in
these instantaneous samples collected from poor water quality areas noted in the OSU and
Klamath Tribes data does not necessarily mean those fish survived the ambient conditions.
Acute and chronic toxicity to early sucker life stages from supersaturated water have not been
evaluated, however, loss of appetite and reduction in growth during supersaturated conditions has
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been noPed ?n other fish species (Stewart et al. 1967). Stewart et al. (1967) also noted decreased
growth in dissolved oxygen <70% saturation.

Water quality associations with Age 0 Juvenile sucker distribution were monitored in 1994 and
1995 by OSU researchers (Simon et al. 1995; Reclamation 1996a). Generally, juvenile suckers
were collected in DO concentrations between 6.0 and 15 mg/l, with the greatest number collected
at approximately 8.0 mg/l. DO concentrations in study sites often ranged from 4-6 mg/|
however, very few juveniles were collected in this lower DO range. Juvenile suckers apiaear to
avoid DO concentrations less than 6.0 mg/l. Juvenile suckers were collected over the entire
range of recorded pH values, with the majority of 1995 captures occurring in pH of 9-10.
Juvenile suckers were regularly collected in pH within the lethal ranges for juvenile shortnose
and Lost River suckers (> 9.8). However, instantaneous sampling occurred when diel pH levels.
are at maximum levels, whereas diel fluctuations in pH in Upper Klamath Lake can be as high as
1 pH unit (Kann and Smith 1993). Chronic effects are expected to occur at these lower pH
levels, however, the juvenile suckers may not experience immediately lethal effects.
Reclamation’s Assessment indicates juvenile sucker near-shore abundance in 1995 decreased
between August and October samples, whereas offshore sample abundance remained high.
These data may reflect chronic effects to juvenile suckers in areas experiencing non-acute pH
levels, or simply ontogenetic movement to offshore rearing areas with an increase in fish size.

Larval Ecology

Klamath Tribes (1995) investigated flatworm predation on sucker larvae. Past monitoring of
incubating embryos in several springs within Upper Klamath Lake indicated low embryo
survival and high concentrations of flatworms present. Additional experimental data indicates
flatworm predation on sucker embryos does occur. Substrate may play a significant role in
reducing flatworm predation; Tribal biologists determined that flatworms were less effective in
preying upon embryos placed in fine substrate vs. medium and coarse substrates (Klamath Tribes

1995).

Dunsmoor (1993) determined that introduced fathead minnow (Pimephales promelas) readily
prey on larval suckers in a laboratory experiment. Dunsmoor (1993) also determined that
vegetative structure reduced the predation rate in shallow water. Klamath Tribes (1995)
therefore expanded the Dunsmoor (1993) studies to investigate micro-distributional dynamics of,
and interaction between, sucker larvae and fathead minnows. Laboratory results indicated
fathead predation on sucker larvae: a) increases with decreasing water depth; b) increases in the
absence of structure in shallow water; and, c) decreases with age/size of larvae. Klamath Tribes
(1995) laboratory studies conclude, using various depth and vegetation treatments using
experimental stocking rates of 10 sucker larvae and 20 fathead minnows per tank, fathead
minnows were capable of consuming up to 90% of sucker larvae present in less than 24 hours,
with an average of 80% consumed for all trials where structure was absent, water depth was 0.3
m, and larvae were less than 30 days old. These predation rates are significantly reduced when
simple structure is present or when water depths are greater than 0.6 m. Field validation of these
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data has not occurred. However, these preliminary data indicate strong associations between
water elevation, structure, and the ability of larval suckers to avoid potentially-significant fathead
minnow predation.

Larval Habitat

Vogel (pers. comm,, cited in Reclamation’s Assessment) and OSU (Markle and Simon 1994)
report similar observation of larval sucker habitat use. These researchers noted, in the lower
Williamson River area, that larvae oriented in, or adjacent to, emergent vegetation, submerged
aquatic plants and instream woody debris. Within Upper Klamath Lake, larval suckers occupied
habitats in and near vegetation and physical structures, such as logs or rocks. Larval suckers
generally are surface-oriented (Reclamation 1996a). Klamath Tribes (1995) found larval suckers
in emergent vegetation consisting of Scirpus, Polygonum, Sparganium, and willows.
Additionally, higher densities of larval suckers were found in emergent vegetation than in open
water areas (Goose Bay) or submergent vegetation (lower Williamson River)(Klamath Tribes
1995). These data are especially strong for the lower Williamson River, where very few sucker
larvae were collected outside of emergent vegetation habitats.

Klamath Tribes (1995) investigated relationships between Upper Klamath Lake elevation and
availability of emergent vegetation. Tribal investigators quantified the amount of emergent
habitat available at different water elevations in Goose Bay and in the Lower Williamson River.
These data indicate important relationships between Reclamation and PacifiCorp’s water
operations and the quality of larval habitat in Upper Klamath Lake. These data will be further
addressed during the Upper Klamath Lake water elevations consultation in spring 1997.

Larval sucker utilization of offshore habitats has not been investigated thoroughly, due to
sampling problems created by blue-green algae abundances. However, Klamath Tribes (1995)
determined that larval suckers were several times more abundant in vegetated habitats than
immediately adjacent open water, non-vegetated habitats of similar depth.

Temporal and spatial larval sucker distribution in Upper Klamath and Agency Lakes has been
documented by OSU (Markle and Simon 1993, 1994; Simon et al. 1995). Lower Williamson
River contained the most larvae (emigration densities), with larvae found distributed along
shoreline areas throughout Upper Klamath Lake during 1994 and 1995 (post-emigration
densities). Higher numbers of sucker larvae were captured on the east shore of Upper Klamath
Lake; west shore and Agency Lake sampling locations had few larvae. Most larvae were
collected in May and June. Klamath Tribes (1995) determined that the majority of larvae had
developed into juvenile life stage by mid to late July.

Juvenile Ecology

Preliminary im/'estigations between 1990 and 1993 indicated frequent trematode infestation in
young suckers from Upper Klamath Lake. Simon et al. (1995) reported on an infestation of
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Juvenile suckers in 1994 by trematodes, possibly of the genus Neascus. Further review
described in Reclamation’s Assessment, indicates infestation rates of 12.5-14% forjuv;.niles <
49 mm and 2.2 % for juveniles 50-125 mm. Of concern is the life cycle of the trematode, which
may spend several years in a fish. Based on the infestation rates provided above, researcl,]ers
expect infestation rates to be similar between sucker size classes or greater as fish mature.
Because of infestation rate differences, negative effects might be experienced by young suckers
from trematode infestation. Other stressors, such as annual chronic and lethal water quality
conditions, may reduce suckers’ ability to resist trematode infestations (Reclamation 1996a).
Additional research is necessary to address these concerns.

Shortnose and Lost River suckers transform from larvae to juveniles between 17 and 25 mm
(Buettner and Scoppettone 1990). In 1993, OSU determined larval suckers were present during
early June, whereas, by mid-July, small juvenile suckers were collected (Reclamation 1996a).
Additional data from Klamath Tribes (1995) indicates the majority of suckers collected in late
July were juveniles. Inter-annual differences in transformation from larval to juvenile stage are
possible, however, a conservative approach would indicate mid-July as the period when larval
transformation is complete.

Markle and Simon (1993) determined that larval and juvenile sucker otoliths could potentially be
used to distinguish between cohorts, determine date of birth, and document growth.
Additionally, preliminary research indicates these techniques can be used to distinguish between
lake and river-spawned individuals. Additional verification of these techniques has been
completed recently, including validation experiments that determined otolith rings were
deposited daily and depositional patterns were constant (Hoff, OSU, pers. comm., cited in
Reclamation 1996a). Interesting application of these otolith techniques has led to further
experimentation and review, including determination of larval and juvenile sucker ages, date of
birth, and growth (Logan pers. comm., cited in Reclamation 1996a). One important discovery,
utilizing otolith techniques developed at OSU, was documentation that age 0 juvenile suckers
collected in fall 1994 were all late-spawned fish. These late-spawned fish were most likely river-
spawned, but without additional information, such as otolith microchemistry, there is less
certainty of natal origin.

Juvenile Habitat
N

During the summer, juvenile suckers are most commonly collected in shoreline habitats (Simon
et al. 1995). Greatest density occurred at the mouth of and within a few miles (east shore of
Upper Klamath Lake) of the Williamson River. Juvenile distribution is patchy elsewhere,
including Agency Lake. Juvenile suckers are generally less surface-oriented during the summer
period than larval forms, however, both are mainly found associated with aquatic vegetation
habitat features (D. Simon, OSU, pers. comm.). Klamath Tribes (1995) found juvenile suckers
associated with emergent vegetation through late July, when sampling techniques and vegetative
conditions precluded further efforts in emergent zone. However, researchers continued to
capture juveniles with dip nets in emergent vegetation after late July. Juvenile suckers appear to -
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gradually occupy deeper, off-shore habitats as they grow larger (approximately 80 mm for
shortnose suckers and 90 mm for Lost River suckers). Simon et al. (1995) noted that juveniles
collected during fall sampling in offshore trawls were larger than those juveniles collected in
inshore cast nets. [n 1991, offshore sampling began in early September and continued through
mid-October. During these fall trawling efforts, juvenile suckers were first collected in late
September, and increased in density through the October sampling period (Simon et al. 1995).

Juvenile suckers exhibit a relationship between density and substrate type. Excluding emergent
vegetation, where high numbers of juveniles occur, juveniles in open water areas were most
associated with gravel or muck (unconsolidated organic material, silt, etc.) substrates (Markle
and Simon 1994). In 1995, highest densities of age 0 suckers were found on small-sized mixture
of substrates. gravels, and cobbles (Simon et al. 1996).

Age 0 juvenile sucker survival has been monitored by OSU since 1991 (Simon et al. 1995). Both
cast nets (shoreline occupation) and trawls (offshore, deepwater) have been used in the
monitoring effort. Cast nets have been more consistent and successful in capturing juvenile
suckers. Cast net data indicate year class survival during 1991, 1993, and 1995 for both Lost
River and shortnose suckers, while no juveniles were collected in 1992 and very few were
collected in 1994. Trawl data correlate poorly with cast net data, with trawl data only
corresponding to cast net data during 1991. Trawl and cast net data, when combined, indicate
year class survival through fall during 1991, 1993, 1994, and 1995 (Lost River suckers) and
1991, 1993, and 1995 (shortnose suckers). These data, however, do not reflect sucker
recruitment to a reproductive age.

Adult Habitat and Ecology

Reclamation’s Assessment is the first document to describe the following radiotelemetry and
trammel netting data. All information, except for personal communication, was described in the

Assessment.

Reclamation has implanted radiotags into shortnose and Lost River suckers, captured mainly in
pre-spawning aggregations from Sucker Springs and mouth of Williamson River, between 1993
and 1996. Radiotracking methodology varied by season, with more intensive efforts occurring
between June and October. Fish locations were initially determined by plane with boats used to
establish more exact locations. Geographic coordinates, water quality, depth, and substrate were
determined for each instantaneous fish location. Preliminary data analysis has occurred to
establish spatial and temporal distribution and associated water quality parameters in Upper
Klamath and Agency lakes and their tributaries (Reclamation 1996a). Further analysis of water
quality data and fish location relationships throughout Upper Klamath Lake is ongoing and will
be reported in the Upper Klamath Lake water elevations consultation. The radiotracking data
have not been analyzed in reference to sucker movements based on water surface elevation
changes. A trammel net survey was conducted throughout Upper Klamath Lake in fall, 1994.
Water elevations. during-this trammel net survey were at a historic low (4,136.8 ft).
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Trammel net data revealed suckers occupying the northern 2/3 of Upper Klamath Lake; only one
adult sucker was collected in the southern end of the lake. Ball Bay had the highest capture rates.
Sucker catch rates were similar between near-shore and open water sites, and suckers were
captured in a wide range of total water column depths, from | m to 12 m. Suckers were captured
at and above the lake bottom, indicating a water column orientation that is variable; these data
may be reflective of sucker avoidance of poor water quality conditions near the bottom.
Unfortunately, lake-wide trammel net surveys have not been conducted during different periods
of the year, specifically during spring run-off, when juvenile and adult sucker movement and
migration is believed to be at its greatest activity level (G. Scoppettone, NBS, pers. comm.).
Further investigations may reveal a greater movement of suckers in the lower 1/3 of Upper
Klamath Lake.

Similar to trammel net data, telemetry data also indicated adult sucker occupation of the northern
2/3 of Upper Klamath Lake (north of Howard Bay). No fish were radiotracked from Agency
Lake, freshwater inflow areas, Pelican Bay, or the Williamson River (except for spawning
migrations up the Williamson River). During 1996, Reclamation captured and implanted
radiotags in seven shortnose suckers and one Lost River sucker from Agency Lake and Wood
River (M. Green, Reclamation, pers. comm.). Data collected from these fish should expand
knowledge of suckers occupying Agency Lake and its tributaries.

Post-spawning suckers displayed movements to Shoalwater Bay (45%) and near the Williamson
River mouth (27%). In June, Shoalwater Bay continued to exhibit the greatest use by
radiotagged suckers (34%). By July, suckers later moved from Shoalwater Bay and other areas
to locations associated with the mouth of Pelican Bay and Fish Banks. This is believed to be a
result of Aphanizomenon blooms and associated poor water quality during summer and early fall
months. The low-visibility interface areas of Pelican Bay and Fish Banks contained the most
radiotagged suckers during August as well. Shoalwater Bay was not used between July and
October, whereas Ball Bay was occasionally used between July and August. By September,
radiotagged suckers began to occupy a wider area, and by October, radiotagged suckers were
distributed throughout the northern 2/3 of Upper Klamath Lake. Wood et al. (1996) believe that
frequent degraded water quality conditions in Agency Lake and the southern portion of Upper
Klamath Lake might be related to limited fish occurrences in these locations.

Reclamation (1996a) provided a brief summary of water quality parameters associated with
radiotagged suckers. Results indicated adult radiotagged suckers generally occupied habitats
with dissolved oxygen > 4.0 mg/l and pH < 10.0. Thirteen of 39 radiotagged suckers died two to
six months after implantation. Reclamation (1996a) believes this mortality is due to infection
developed during or after exposure to poor water quality or from poor water quality conditions.
Water quality data in relation to sucker distribution will be further analyzed during the Upper

Klamath Lake water elevations consultation.

Unlike trammel net data, telemetry data indicated adult suckers occupying more open water
habitats. Total water column depths ranged from 1-9 m, with most fish occupying areas with
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depths of 2-3 m. Reclamation (1996a) indicated that areas with depths < | m and > 5 m are
generally avoided by suckers. This may be due, in part to bird predation in shallow depths and
generally poorer water quality in deeper areas.

Telemetry validated occurrence of Williamson River spawning areas where previously identified
in Bienz and Ziller (1987) and Buettner and Scoppettone (1990). No radiotagged fish were
tracked above Sprague River Dam. Telemetry also revealed that individual suckers often repeat
spawning on an annual basis. Fidelity to initial tagging location was exhibited by all fish.

Fish Passage

PacifiCorp currently operates fish ladders on the following facilities: Link River Dam, Keno
Dam, and J.C. Boyle Dam. Suckers have been observed utilizing both the Link River and Keno
ladders. The Link River ladder is a pool and weir type structure, approximately 105 feet long,
gaining 13 feet in elevation, with 11 pools. Flow through the ladder is approximately 15 cfs.
The weir exits into Upper Klamath Lake at elevation 4,138.5 ft. When lake elevations are below
4,138.5 ft, passage is unavailable.

Between 1988 and 1991, fish passage through the ladders at Link River, Keno, and J.C. Boyle
dams were monitored (F. Shrier, PacifiCorp, pers. comm.). During the study period, only four
adult shortnose suckers and two adult Lost River suckers were collected at Link River ladder.
All six were collected in April and May, 1989. Seven adult Lost River suckers and five adult
shortnose suckers were collected at the Keno Dam ladder during the study period. Olson
(PacifiCorp, pers. comm.) noted one adult shortnose sucker and several other large, unidentified
suckers in the Link River Dam ladder on June 4, 1996.

Effects of Action

Reclamation’s Assessment identified entrainment, spill termination at Link River Dam, peaking
power operations at J.C. Boyle, fish passage, instream flow, reservoir fluctuations, Klamath
River water quality, exotic fish, and habitat modification as PacifiCorp’s endangered sucker
effects. Reclamation’s Assessment identified entrainment as The New Earth Company’s
endangered sucker effect. The following includes a summary of direct, including interrelated and
interdependent effects, and indirect effects of the proposed action. Reclamation’s effects
analysis for this consultation is supplemented herein with additional analysis including effects of
Reclamation and PacifiCorp’s Upper Klamath Lake water operations and impacts to specific
endangered sucker life stages. The effects addressed in the Assessment are incorporated by
reference, with additional citations from other sources provided to complement the Assessment’s

information.

The Service sur’nmarizes PacifiCorp and The New Earth Company’s effects under the followi.ng .
seven categories: entrainment; Upper Klamath Lake water elevations, Klamath River reservoir
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operations; sucker population segregation; other effects to the species; proposed critical habitat:
and jeopardy avoidance measures.

Entrainment

Entrainment at PacifiCorp and The New Earth Company’s facilities has the potential to
significantly impact all life stages of endangered suckers. Currently, only PacifiCorp’s J.C.
Boyle facility has effective fish screening devices; this location has lower abundance of
endangered suckers than upstream, especially Upper Klamath Lake. Other PacifiCorp facilities
have few records of endangered suckers, therefore, the Service believes minor chance of
entrainment exists at Keno, PacifiCorp ranchlands, Copco, and Iron Gate facilities. Link River
Dam and its associated powerhouses have not been outfitted with entrainment reduction devices.
Neither has Reclamation’s A-Canal diversion.

In this proposed action, The New Earth Company will construct and operate entrainment
reduction devices, comparable to the debris reduction devices used on the B- and C-Canals,
during algae harvest season at PacifiCorp’s Eastside and Westside diversions. Operations for all
New Earth Company facilities would commence, depending upon length of annual harvest
season, on or before June 1 each year, with full deployment until or after October 15, and, for
Link River Eastside and Westside diversions, occur for 10 years or the life of the FERC license.
Under the current proposal, no additional entrainment reduction activities would occur during
non-algae harvest periods at PacifiCorp’s Eastside and Westside facilities. Reclamation is
responsible to implement entrainment reduction methodology at the A-Canal under the 1992
LTBO.

All life stages have been collected in both Reclamation’s canal system and in association with
PacifiCorp’s Link River Dam and powerhouse facilities. These data are summarized in
Reclamation’s Assessment and incorporated by reference herein. Of note are the 40 juvenile
suckers collected May 11, 1995, and 78 juvenile suckers collected December 11, 1995, during
dewatering events at the Eastside facility (barrier net in place to reduce entrainment during
salvage). Both these dates are outside the period (June 1-October 15) when The New Earth
Company is proposing to operate its entrainment reduction devices. In contrast, the only
dewatering salvage activity occurring during the proposed entrainment reduction period (June 1-
October 15) took place in September, 1989. Four different Eastside forebay dewatering events
occurred in September, 1989, with a total of 87 juvenile and one adult sucker collected (no

barrier net in place during salvage).

The East- and Westside powerhouses utilize Francis-type turbines. According to Reclamation’s
entrainment mortality analysis, based on Eicher Associates (1987), between 10 and 26 percent of
entrained fish at Eastside and 20 to 26 percent of entrained fish at Westside will perish.
Mortality is related to size, with larger fish generally suffering higher rates of turbine mortality.
Entrainment injury rates and delayed mortality are unknown. Later mortality is likely for most
fish entrained at PacifiCorp’s facility and passing downstream due to poor downstream water
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quality and habitat conditions in Link River and Lake Ewauna. Relatively better water quality
(Campbell 1995) and habitat condition occur in the Klamath River and its reservoirs than in the
Link River and Lake Ewauna (T. Olson, PacifiCorp, pers. comm.). Upstream passage, while
provided at Link River Dam, is rarely used by suckers and other fish species (Reclamation
1996a). Immediate turbine mortality, poor downstream conditions immediately downstream of
Link River Dam, and almost-complete lack of passage activity by fish upstream into Upper
Klamath Lake, indicates an almost complete loss of suckers entrained in the East- and Westside
facilities from the Upper Klamath Lake populations. Entrainment and associated direct or later
mortality at these facilities can cause near-term effects, such as loss of a certain percentage of a
cohort, and have the potential to create more indirect, long-term effects from loss of individuals,
such as inbreeding and hybridization.

In 1989, approximately 70 million larval suckers were estimated to migrate past river mile 6 on
the Williamson River and 5 million larval suckers were estimated to survive and enter Upper
Klamath Lake (Klamath Tribes 1993). Markle and Simon (1993) estimated approximately
800,000 larvae and early juvenile suckers entrained into the A-Canal, equating to approximately
16% of the 5 million larvae entering Upper Klamath Lake. Link River Dam diverts a greater
volume of water than A-Canal (approximately 1,000 cfs in Eastside and 200 cfs in Westside
diversions vs. 750 cfs for A-Canal), and thus may entrain more larvae. Reclamation’s
Assessment estimates larval entrainment for Link River Dam at these average flows to equal
approximately 1,300,000 larvae annually. Total entrainment at these two features is estimated at
approximately 2,100,000 larvae, or approximately 40% of larvae that were estimated to migrate
into Upper Klamath Lake from the Williamson River during 1989. Under the proposed action,
no operational or physical measures would be taken to reduce larval and early juvenile sucker
entrainment at the Link River Dam diversions.

Larval suckers can appear as early in the year as March (M. Buettner, Reclamation, pers. :
comm.), indicating larval entrainment occurs at Reclamation’s A-Canal and PacifiCorp’s .
Eastside and Westside facilities during non-algae harvest periods (March through May). Both
PacifiCorp and The New Earth Company’s operations will entrain larval and early juvenile
suckers during algae harvest season. Larval and early juvenile suckers will be entrained during
algae harvest operations (approximately June 1 - October 15, depending on the quality and
quantity of available algae) by The New Earth Company’s pumps located on the B-Canal, pumps
at the Eastside and Westside hydrofacilities, and at the C-Canal. Total entrainment of all larvae
and early juveniles entering the C-Canal during this time period is anticipated. However, based
on harvest facility configuration, larvae and early juveniles may successfully avoid pumps at the
B-Canal, and Eastside and Westside facilities. Those avoiding The New Earth Company’s
pumping plant entrainment at Eastside and Westside facilities will be entrained in PacifiCorp’s
hydroelectric facilities. Individuals avoiding entrainment at B-Canal most likely perish in
agricultural diversions, however, a few may be transported to the Lost River, be salvaged at the
end of irrigation season in the B-Canal, or eventually be transported to Tule Lake or the Klamath
River (M. Buettner, Reclamation, pers. comm.). Prior to full installation of The New Earth
Company’s algae harvest screens at B- and C-Canals, all A-Canal larval and early juvenile
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mortality occurred downstream in Reclamation’s canal system. The New Earth Company’s
proposed activities simply isolate a portion of the mortality at one quantifiable location. In the
sense that 'larval and early juvenile entrainment into the A-Canal likely leads to eventual
mortality, regardless of the cause of mortality, Reclamation is still ultimately responsible for
addressing larval and early juvenile sucker take in the A-Canal not resulting from The New Earth
Company’s operations (including those individuals entrained in the A-Canal prior to annual
algae harvest, and those that avoid entrainment in The New Earth Company’s B-Canal facility
during harvest activities).

Juvenile and adult suckers may be entrained into the Link River Dam diversion throughout the
year, whereas, entrainment of these life stages into the A-Canal occurs only during A-Canal
operations (approximately April 1-October 15). The employment of Debris Reduction Devices
across the C-Canal drop, pumps at the B-Canal, and Entrainment Reduction Devices at the
Eastside and Westside hydrofacilities by The New Earth Company, from June 1-October 15, may
incidentally reduce the entry of these life stages into the C-Canal and the Link River
powerhouses during that operating period. Similar to larval and early juvenile forms addressed
above, B-Canal harvest facility configuration may allow some older suckers to avoid
entrainment. However, impingement of age 1 and older sucker life stages on screens may still
occur at all facilities. During a large portion of the period representing highest sucker movement
(generally spring run-off event and post-spawning)(G. Scoppettone, NBS, pers. comm.), no
entrainment reduction activities will occur at Link River diversions or the B- and C-Canals. As
noted elsewhere in these opinions, The New Earth Company’s debris reduction devices at B- and
C-Canals may not function to eliminate fish entrainment, further, their location downstream of
the initial diversion point from Upper Klamath Lake is not effective to promote maximum
entrainment reduction goals to retain these sucker life stages in Upper Klamath Lake. The
location for entrainment reduction must occur at the source of entrainment, the A-Canal
headworks, to maximize entrainment reduction activity benefits. Reclamation is still ultimately
responsible for addressing juvenile and adult sucker take in the A-Canal.

The New Earth Company’s proposed debris and entrainment reduction devices may or may not
be of an effective mesh size or configuration to be effective fish entrainment reduction devices.
Preliminary investigations by The New Earth Company in 1995 did not collect any fish greater
than 75 mm downstream of the debris reduction devices installed at the C-Canal. However, no
observations were made of the timing or magnitude of impingement by juvenile and adult
suckers on the 3/8" mesh debris reduction devices. Reclamation is currently working with the
Klamath Irrigation District to develop plans for reducing entrainment at the A-Canal headworks.
The plans will utilize sucker life history and swimming speed data and site specific physical
information from Upper Klamath Lake and the A-Canal to define effective entrainment reduction
and impingement avoidance methods for the A-Canal. These data and plans were requested by
The New Earth Company prior to development of proposed entrainment reduction plans,
however the analysis and final report was not complete and no preliminary findings were
provided. The Service therefore anticipates, as per the New Earth Company’s proposed action,
that The New Earth Company shall use the Klamath [rrigation District’s A-Canal entrainment
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reduction planning document, when it becomes available, to modify its existing proposed action
to effectively exclude fish greater than 75 mm.

Proposed entrainment research activities will involve intentional take of individual suckers.
Because the PacifiCorp entrainment study and The New Earth Company entrainment monitoring
efforts occur in areas where entrainment has already or will likely ultimately occur (ie, B- and C-
Canals, and the Eastside and Westside hydrofacilities), intentional take of suckers related to
proposed research activities is not expected to increase the effect to shortnose and Lost River
suckers above those impacts identified above.

The entrainment effect of greatest concern to the Service is loss of age 1 and older suckers.
These fish have survived the age 0 mortality “bottleneck” and are critical to future reproduction
and population stability of Upper Klamath Lake suckers. This entrainment impact is of
immediate concern due to recent data indicating a substantial loss of older sucker age classes
(Reclamation 1996a) and almost-complete loss of 1992 and 1994 cohorts (Simon et al. 1996).
Larval and early juvenile entrainment, while greater in magnitude than that for age 1 and older
suckers and therefore of significant concern to the Service, is more readily offset through
mitigative actions, as proposed by PacifiCorp and The New Earth Company. In the interim
between reestablishment of historic larval habitat features in areas such as the Lower Williamson
River and associated reduction of annual lethal water quality events, the Service believes
preservation of age 1 and older suckers is critical to the continued survival and future recovery of
these two species.

Upper Klamath Lake Water Elevations

Operation of Link River Dam has the ability to effect Upper Klamath Lake water elevations,
thereby having the ability to both negatively and positively effect endangered suckers and their
habitats. Direct, indirect, positive, and negative effects from Link River Dam operations may
include, but is not limited to, the following: availability and quality of in-lake habitat (emergent,
littoral, riverine or other freshwater inflow, spawning, etc), water quality and quantity, winter
kill, predation, sucker distribution; and sucker passage. As noted in prior chapters, Reclamation
will reinitiate and complete consultation on Upper Klamath Lake water elevations by spring
1997. These and other Upper Klamath Lake water management effects will be fully analyzed
and jeopardy avoidance measures determined within the Upper Klamath Lake water elevations

consultation.

Interrelated with PacifiCorp’s Upper Klamath Lake operations are PacifiCorp’s contractual
agreements with certain landowners around Upper Klamath Lake. These agreements delegate
responsibility for certain dike maintenance activities and require PacifiCorp to compensate for
flood damage events. PacifiCorp’s current flood control plan is designed to minimize flooding
events and resultant compensation. These effects will be fully analyzed within the Upper
Klamath Lake water elevations consultation.
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Klamath River and Reservoir Operations

PacifiCorp operates its” Klamath River reservoirs to generate hydropower; this action requires
fluctuations in both reservoir water elevations and river discharges. Fluctuation in reservoir
water elevations may affect early sucker life stages by increasing or reducing available emergent
habitat. Reservoir fluctuation at J.C. Boyle averages 1-2.5 ft per day. The Assessment did not
indicate similar daily fluctuations at any other Klamath River reservoir. These elevation
fluctuations may effect the amount of emergent vegetation available to larval and juvenile
suckers. As determined by the Klamath Tribes (1995), emergent habitat serves to reduce non-
native fish predation on larval suckers. Aquatic habitat in J.C. Boyle Reservoir experiences large
daily fluctuations, with associated impacts to sucker larvae (Reclamation 1996a). Impacts
include increased predation by numerous non-native fish, loss of sucker food organisms, loss of
cover, and stranding.

J.C. Boyle is a power peaking facility. Shortnose sucker spawning has been documented below
J.C. Boyle powerhouse, in the vicinity of Copco Reservoir (M. Buettner, pers. obs., as cited in
Assessment). Daily power peaking activities (restricted to a 9 inch per hour ramp rate) would be
most detrimental to suckers during spring spawning activity. Reclamation identified potential
and observed effects including desiccation of eggs, movement of eggs by high flows, fish
predation on eggs and larvae, and stranding of suckers. Stranding of larvae has been observed in
this reach, with Beak Consultants (1987) estimating that less than 10% of the Klamath River
from the Oregon-California state line to Copco Reservoir was subject to stranding events during
peaking. Beak Consultants (1987) concluded that stranding was a minor impact.

[nstream flows, as required by FERC license, are identified in the Assessment. Minimum flows,
including accretions, in known sucker spawning areas below J.C. Boyle average approximately
400 cfs. No research has been conducted in the Klamath River to determine the relationship
between flow and fish habitat. Low flows in the Klamath River were experienced during the
drought of 1992. No dead or dying fish were observed, however, as with salvage operations, bird
predation in shallow water can be extensive, biasing these observations.

Introduced non-native fish occupy the Klamath River and its reservoirs. Reclamation (1996a)
reported high percentages of predaceous non-native fishes, including yellow perch, largemouth
bass, and pumpkinseed, occupying mainstem reservoirs; of specific concern is the similar timing
of sucker larvae emigration and yellow perch spawning migrations upstream from Copco
Reservoir into the Klamath River. Reclamation (1992) suspected high predation on larval
suckers by yellow perch. Non-native fish introductions are a major cause of native fish
endangerment throughout the western United States (Williams et al. 1989).

PacifiCorp’s operational impacts to Klamath River and reservoirs’ water quality is poorly
understood. The Klamath River Basin Fisheries Task Force (1991) indicated that impoundment
of nutrient-rich waters in Klamath River reservoirs is known to contribute to algal blooms and
associated poor water quality conditions in the reservoirs. Little data, other than temperature and
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flow, has been recorded near hydrofacilities. Water surface temperature in Klamath River
reservoirs is similar to Upper Klamath Lake; these temperatures are not considered problematic
to endangered suckers. Water quality conditions of concern to sucker survival in the Klamath
River include dissolved oxygen, pH, ammonia, and high levels of ortho-phosphorus, an algal
growth stimulant (Campbell 1995). Overall Klamath River water quality conditions appear to be
most affected by Upper Klamath Lake conditions (Bartholow 1995). Reservoir water quality
f:onditions were not discussed in detail within the Assessment. Depth of water withdrawal inlets
in reservoirs might have influence on downstream water quality in both river and reservoirs.

Proposed reservoir research activities may involve intentional take of individual suckers. The
Service estimates the amount of intentional take related to the proposed lower Klamath River
reservoirs study to be 5,000 larval, 1,000 juvenile, and 500 adult shortnose and Lost River
suckers combined. Juvenile and adult sucker take will occur in the form of handling. All larval
forms are considered taken from direct sampling mortality, due to their fragile nature. The
Service believes that intentional take of these various life stages, though either direct mortality or
handling stress, is necessary to the long-term management of these species in the lower Klamath
River reservoirs. Additionally, because intentional take of adults and juveniles is anticipated to
occur in a non-lethal fashion, the Service anticipates the overall effect of this research action to
the continued survival and eventual recovery of these species will be negligible.

Sucker Population Segregation

Fish population segregation has been identified as a causative factor in endangerment of western
fish faunas (Williams et al. 1989). PacifiCorp’s construction and operation of facilities on the
Link and Klamath rivers has created sucker population segregation for Lost River and shortnose
suckers (Reclamation 1996a). Limited definitive data are available to quantify the impact of
sucker population segregation from construction and operation of the Link and Klamath River
facilities, however, Reclamation (1996a) identified reduced passage opportunities and potential
for long-term population impacts from genetic isolation as impacts. Under the Act, and as
addressed in the Recovery Plan (Service 1993), the Service strives to maintain a well distributed
population; sucker population segregation effects Lost River and shortnose sucker distribution.

As noted in Reclamation (1996a), PacifiCorp’s sucker population segregation may be one cause
of genetic isolation within the Lost River and shortnose sucker populations. Location of
PacifiCorp’s features and lack of effective passage may isolate portions of the population,
increasing the probability of hybridization, introgression, and inbreeding (Klamath Tribes 1996).
Finally, operations may effect genetic makeup of Upper Klamath Lake populations of shortnose
and Lost River suckers via water level manipulations during spawning, and entrainment of
various life stages into downstream locations.

New information provided in Reclamation (1996a) and in the Baseline, Species Account section
of these opinions, indicates endangered sucker passage at PacifiCorp’s facilities may be limited.
While sucker population numbers are believed to be low at Keno and J.C. Boyle facilities,
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perhaps explaining low numbers of suckers observed utilizing these two passage features, the
Link River ladder is adjacent to the main endangered sucker populations in the Klamath I’{iver
drainage. Passage is unavailable at the Link River ladder during periods when Upper Klamath
Lake elevations are below 4,138.5 ft. Water levels were below this elevation in 1992 (August -
October) and 1994 (August - December) (Reclamation 1996a). Review of Reclamation (1992)
end of month water elevation data for Upper Klamath Lake indicates lake elevations were below
4,138.5 ft for at least one period of the year in 1926, 1928-1931, 1934, 1939-1940, 1942, 1944-
1947, 1949, 1979, 1981, and 1991. Combined, these data indicate lack of passage for a period
each year during 18 years between construction of the ladder in 1926 and present. Using end of
month elevation calculations probably underestimates the number of times Upper Klamath Lake
elevations were below 4,138.5 ft each year. Nine years additionally exhibited end of month
elevations between 4,138.5 and 4,139.0 (1927, 1936, 1941, 1959-1961, 1968, 1988, and 1990),
indicating less than %: ft of water for fish passage from the ladder during that period. Using
4,139.0 ft as an elevation that also precludes ladder use, Link river Dam fish passage has been
restricted or precluded for a period of time in 27 of 70 years.

Based on past research, successful Link River ladder use appears minimal (only 6 suckers were
observed using the Link River ladder during 1988-1991 study). However, PacifiCorp biologists
observed an adult shortnose sucker and several other large, unidentified suckers in the Link River
Dam ladder on June 4, 1996. No information is currently available to identify cause of lack of
Link River ladder use by endangered suckers. Lack of use could be caused by inadequate design,
steep gradient, sucker avoidance, low sucker numbers in the Link River, lack of upstream
migratory behavior (Reclamation 1996a), or natural Link River migration barriers below the
Link River ladder. Cui-ui passage experts indicate suitable slope for cui-ui passage is at least 1
on 20, with a pool and orifice or slotted weir design (M. Buettner, Reclamation, pers. comm.);
Link River ladder has an approximately 1 on 8 slope with a pool and weir design, suggesting
potential design problems for sucker passage.

Future collection and potential sacrifice of shortnose and Lost River suckers is proposed for
genetic studies. These studies will be, in part, funded by PacifiCorp. A total of 200 shortnose
suckers (9 different locations) and 135 Lost River suckers (8 different locations) are needed for
these studies to augment existing specimens. All these individuals will be sacrificed. An
additional total of 100 shortnose suckers (7 locations) and 135 Lost River suckers (7 locations)
will have tissue samples removed using non-lethal techniques. The Service anticipates, due to
the small number of specimens collected at a large number sample locations across the range of
these species, that the overall effect of this research action to the continued survival and eventual

recovery of these species will be discountable.

Other Effects to Species
PacifiCorp and The New Earth Company will construct proposed features and conduct routine

and unplanned maintenance on their facilities. These activities often necessitate dewatering of .
occupied canals or diversion features. Currently, PacifiCorp salvages endangered suckers during
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dewatering and spill cessation events. Reclamation is responsible for end-of-irrigation salvage
efforts at the B- and C-Canals. PacifiCorp’s salvage efforts have regularly captured suckers at
the Link River facilities, however, only two small suckers have been observed in the diversion
canal at the J.C. Boyle facility. Dewatering activities affect suckers through increased incidence
of bird predation, stranding, and entrainment (however, as of 1995, a block net is placed over the
intake structure to reduce entrainment of larger fish prior to forebay closure and dewatering).
Impacts associated with salvage operations include injury or death from collection gear,
especially electro-fishing equipment, and other handling impacts.

Ramp rates to avoid fish stranding during flow reduction and dewatering events are provided at
all PacifiCorp facilities. Reclamation’s Assessment reported that the incidence of Link River
stranding became greater as length of spill increased. However, these data do not justify
increased incidence of shorter-duration spills.

Hydrofacility operations may experience spills of hazardous chemicals or liquids. No
information was provided in the Assessment that addressed spill avoidance or spill response
methods.

Reclamation’s Assessment addressed potential benefits of The New Earth Company’s algae
harvest operations on water quality below harvest facilities. Removal of algae during harvest
season from the majority or all flows leaving Upper Klamath Lake should result in beneficial
effects to aquatic habitat and its inhabitants in the Link River, Lake Ewauna, the Klamath River
and its reservoirs, the Lost River, and Tule Lake.

Proposed Critical Habitat

On December 1, 1994, the Service published a proposed rule for Lost River and shortnose
suckers critical habitat (59 FR 61744). The proposed action has effects within or adjacent to
three of the proposed critical habitat units: Unit #3 (Klamath River); Unit #4 (Upper Klamath
Lake and Watershed); and Unit #5 (Williamson and Sprague Rivers). Primary constituent
elements associated directly and indirectly with the proposed action for these units are as

follows:

Klamath River: Unit #3's primary constituent elements might be affected by PacifiCorp’s
operations through alterations in flow timing, magnitude, and duration; establishment of non-
native fish species; and water quality degradation (temperatures, pH, dissolved oxygen).
Additionally, peaking releases from downstream reservoirs might impact sucker spawning and
subsequent larval/juvenile life stage activities. These impacts were specifically addressed
elsewhere in this consultation.

Upper Klamath Lake and Watershed: PacifiCorp and Reclamation’s management of Upper
Klamath Lake’s water surface elevations has numerous potential direct and indirect affects to
Unit #4's primary constituent elements. Of greatest concern are potential impacts to spawning
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areas near in-lake spring sources, water quality degradation (pH, dissolved oxygen), fish kills,
loss of water quality refugial areas, impacts to young-of-the-year rearing areas, fragmentation of
habitats, and impacts (predation, competition) from non-native fish species. These impacts will
be addressed in detail within the Upper Klamath Lake water elevations consultation.

Williamson and Sprague Rivers: The proposed action’s relationship to Unit #5's primary
constituent elements would be water level management and its associated impacts on the lower
Williamson River restoration efforts, and the mainly beneficial activities surrounding
PacifiCorp’s and The New Earth Company’s proposed habitat restoration effort. Beneficial
effects should include increased habitat availability, increased food availability, and improved
water quality.

Jeopardy Avoidance Measures

Implementation of these jeopardy avoidance measures should have an overall positive effect,
especially the long-term habitat restoration, to endangered suckers. However, implementation of
jeopardy avoidance measures may lead to additional effects to suckers from handling stress or
direct mortality during research or restoration activities, habitat impacts during restoration
activities, effects to suckers and/or habitat during agricultural activities, or impingement of
suckers during Entrainment Reduction Device operation.

Impacts anticipated from restoration activities include short-term increases in sedimentation and
turbidity from earth-moving activities, nutrient loading from draining fields, stranding of various
life stages during water manipulation, colonization of restoration features by non-native fishes,
increased predation in the restoration area, and direct mortality during restoration activities.
PacifiCorp, The New Earth Company, and TNC, or some combination of these parties, may hold
an interest in the agricultural inholdings within Tulana Farms. Agricultural activities could
impact the suckers from nutrient loading during draining of agricultural fields, application-of
chemicals (fertilizers and pesticides), and entrainment of suckers into the irrigation system.

Cumulative Effects

Cumulative effects include the effects of future State, local or private actions that are reasonably
certain to occur in the action area considered in this biological opinion. Future Federal actions
that are unrelated to the proposed action are not considered in this section because they require

separate consultation pursuant to section 7 of ESA.

The 1992 LTBO reviewed cumulative effects throughout the Klamath Project area, including
those identified in the current action area. Those action area cumulative effects are still
reasonably certain to occur in the future, and are incorporated herein by reference.
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As new data are generated and analyzed, further concern is placed upon cumulative effects as key
impacts to the continued survival and recovery of endangered suckers. Of specific concern are
high levels of nutrient loading to Agency and Upper Klamath lakes. New information is
currently available (for instance, Gearhart et al. 1995; Wood et al. 1996) that document sources
and amount of nutrients from various geographic locations and land use practices. These data
validate concerns listed in the 1992 LTBO regarding nutrient loading, hydrologic cycle, and loss
of habitat in the action area. Nutrient loading is comprised of external loading (land use impacts
and naturally-high nutrient loads in water) and internal loading (nutrients released due to high pH
and wind-induced suspension of bed materials). Cumulative effects which increase external
loading, and past external loads that exist as bed materials or in suspension in Upper Klamath
and Agency lakes, add to the annual magnitude, duration, and initial timing of blue-green algae
blooms and associated poor water quality events in Upper Klamath and Agency lakes. These
poor water quality events have been closely tied to chronic and lethal effects including loss of
individual suckers and/or complete mortality of young-of-the-year cohorts (Reclamation 1996a;
D. Markle, OSU, pers. comm.).

CONCLUSION

Lost River and shortnose sucker are highly fecund, long-lived species. The current sucker
populations are distributed throughout the Upper Klamath and Lost River basins, but are
generally isolated by upstream and downstream impediments to migration. While some
populations (ie, Clear Lake and Gerber Reservoir) appear to have multiple age classes indicating
regular, successful recruitment, these populations are isolated, occupying habitats altered from
historic conditions, and are vulnerable to stochastic events. Additionally, Gerber Reservoir and
Clear Lake populations of shortnose suckers are of questionable taxonomic status, and are
currently considered shortnose due to conservative taxonomic classifications of the past. While
it is comforting to know these populations exist, indicating the overall extinction probability for
these species is reduced, the stability of these species across their range is still highly endangered
by, at a minimum, existing degraded habitat conditions, restricted spawning distribution, chance
events, inbreeding depression from low population numbers, and additional environmental
disturbance. Any one of these broad impact categories could irreversibly lower these species’
population sizes to a point where it can no longer recover. The Service therefore desires, in the
short-term, to protect the wide diversity of shortnose and Lost River suckers’ characteristics and
behaviors as well as maintain a well distributed population across species range, while, in the
long-term, restoring as much connectivity and historic form, function, and composition to
important sucker habitat features as possible.

Within Upper Klamath Lake, the Service is concerned that adult sucker age class distribution is
greatly diminished since listing in 1988. Early loss of multiple adult suckers cohorts can have
significant impacts to the long-term viability and persistence of these species. Additionally,
based on new data, bottlenecks to sucker recruitment occur at the larval life stage. Annual poor
water quality events and reduced habitat complexity probably have a great influence on both
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adult age class stability and larval survival. Long-term habitat restoration and short-term water
level management are two key actions that must be implemented to ensure the survival of Upper
Klamath Lake populations. Additionally, until adult populations are reestablished and stabilized,
and larval survival is increased through amelioration of water quality and habitat issues, all .
suckers that have successfully survived their first year in the wild must be protected from other
impacts to allow them to recruit and spawn multiple times.

PacifiCorp and The New Earth Company operations have specific impacts on specific life stages
of endangered suckers. The Service has worked with PacifiCorp, The New Earth Company, and
Reclamation to progressively identify specific jeopardy avoidance measures to attempt to offset
operational impacts. These jeopardy avoidance measures address the need for increased larval
survival via long-term habitat restoration, and preservation of age 1 and older suckers via
entrainment reduction devices. Additionally, research will be conducted to determine if
operational impacts are greater than currently identified. It is believed by participants in this
consultation that restoration of important lower Williamson River wetland habitat will benefit all
sucker life stages, and may provide, in the long-term, benefits that equal or exceed current
impacts.

After reviewing the current status of the Lost River and shortnose suckers, the environmental
baseline for the action area, the effects of PacifiCorp and The New Earth Company’s proposed
actions and jeopardy-avoidance activities, and the cumulative effects, it is the Service’s
biological opinion that the proposed action is not likely to jeopardize the continued existence of
the Lost River and shortnose suckers, and is not likely to adversely modify or destroy proposed
critical habitat.
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INCIDENTAL TAKE STATEMENT

Sections 4(d) and 9 of ESA, as amended, prohibit taking (harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture or collect, or attempt to engage in any such conduct) of listed species of
fish or wildlife without a special exemption. Harm is further defined to include significant
habitat modification or degradation that results in death or injury to listed species by significantly
impairing behavioral patterns such as breeding, feeding, or sheltering. Harass is defined as
actions that create the likelihood of injury to listed species to such an extent as to significantly
disrupt normal behavior patterns which include, but are not limited to, breeding, feeding or
sheltering. Incidental take is any take of listed animal species that results from, but is not the
purpose of, carrying out an otherwise lawful activity conducted by the Federal agency or the
applicant. Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidental to and
not intended as part of the agency action is not considered a prohibited taking provided that such
taking is in compliance with the terms and conditions of this incidental take statement.

The measures described below are non-discretionary, and must be implemented by Reclamation
so that they become binding conditions of any grant or permit issued to the applicant, as
appropriate, in order for the exemption in section 7(0)(2) to apply. Reclamation has a continuing
duty to regulate the activity covered by this incidental take statement. If Reclamation (1) fails to
require the applicants to adhere to the terms and conditions of the incidental take statement
through enforceable terms that are added to The New Earth Company’s permit or PacifiCorp’s
contract, and/or (2) fails to retain oversight to ensure compliance with these terms and
conditions, the protective coverage of section 7(0)(2) may lapse. Additionally, this incidental
take statement applies to the applicants’ actions and does not negate or reduce Reclamation’s
existing responsibilities to implement existing terms and conditions provided in Reclamation’s
previous consultations (identified in the Consultation History section).

Amount or Extent of Take:

Under the proposed action, a Lower Williamson River habitat restoration project will be
accomplished that is believed to be beneficial to all life stages of the endangered suckers. At
some point in the future, as defined by monitoring of habitat and larval sucker production goals
developed by the LWRRT, and approved by the Service, this restoration project is believed to be
able to greatly offset PacifiCorp’s and The New Earth Company’s impacts. In the short-term,
until these production goals are met, actions beneficial to endangered suckers must be
accomplished. Such actions include protective water levels in Upper Klamath Lake (such as
those identified in Reclamation 1996b), and initiation of studies and reviews as proposed in this
consultation. Additionally, as required by the Act, incidental take levels from this proposed
action must be identified and Reasonable and Prudent Measures provided to minimize the

incidental take. ) ‘

Endangered sucker incidental take due to entrainment from PacifiCorp’s Link River hydrofacility
and New Earth Company’s harvest operations, based on movement and migration data, larval
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and early juvenile drift and entrainment studies, and sucker salvage records, can be reasonably
estimated, however, incidental take due to PacifiCorp’s Upper Klamath Lake water elevation
management, habitat segregation, and Klamath River and reservoirs operations, is more difficult
to quantify. Because of the inherent biological characteristics of these aquatic species, the
likelihood of discovering an individual death or other taking attributable to habitat segregation
and operations of Upper Klamath Lake, Klamath River, and Klamath River reservoirs is small.
For example, small size of younger sucker life stages, abundance of piscivorous birds. rapid rates
of decomposition, presence of algae and aquatic vegetation, and remote locations make finding
an incidentally taken sucker extremely unlikely. Furthermore, some effects of water project
operations are largely unquantifiable in the short-term, and may only be measurable in the long-
term as effects on species’ habitat, genetic integrity, and age structure. Therefore, even though
the Service expects incidental take to occur for Upper Klamath Lake water elevation
management, habitat fragmentation, and Klamath River and reservoirs operations, the best
scientific and commercial data available are not sufficient to allow the Service to estimate a
specific amount of incidental take to the species themselves. In instances such as this, incidental
take may be quantified in terms other than numbers of individuals.

Entrainment

Reclamation (1996a) estimated entrainment of larval and early juvenile suckers into the Eastside
diversion to be 1,012,200 individuals and Westside diversion to be 202,400 individuals. Larval
and early juvenile sucker incidental take from entrainment may occur at Link River hydrofacility
from March through mid-July. Entrainment is defined as those fish that are passed through the
respective powerhouses. The Service therefore anticipates an annual total of 1,214,600 larval
and early juvenile suckers may be entrained by the Eastside and Westside hydrofacilities.

Entrainment of larvae and early juveniles attributable to The New Earth Company’s proposed
operations on the B- and C- Canals is based on harvest period and percentage of A-Canal flow
harvested. Larval entrainment in the A-Canal may occur as early as annual operations
commencement (approximately April 1)(Reclamation 1992). The New Earth Company’s algae
harvest operations commence approximately June 1. The New Earth Company’s entrainment of
larvae and early juveniles is therefore anticipated to occur between June 1 and mid-July. Under
the proposed action, some larvae and early juveniles may escape entrainment at the B-Canal.
Therefore, based on harvest period, timing of entrainment described in Markle and Simon
(1993), and percent of canal volume harvested, a large percentage of the overall annual larval and
early juvenile entrainment into the A-Canal will be attributable to The New Earth Company’s
operations. Markle and Simon (1993) estimated, from May 13 to July 15, a total of 759,150
larvae and early juveniles were entrained, with an initial peak from late May through mid-June
(majority of larvae were Lost River suckers) and a second peak in early July (shortnose suckers).
Researchers did not collect larvae between mid-April and early May, however, larvae are present
in Upper Klamath Lake during this period. Additional sampling will be necessary to refine early
season entrainment rates. Reclamation’s Assessment attributed a]l larval take to The New Earth
Company and estimated between 400,000 and 800,000 larvae and early juveniles annually
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| entrained into the A-Canal. Using the Markle and Simon (1993) estimate of 759,150 larvae and
early juveniles, the Service believes approximately 600,000 of the entrained larvae and early
juveniles are attributable to The New Earth Company’s operations, with the remainder
attributable to Reclamations’ A-Canal operations.

Entrainment of adult and juvenile (post-July 15 and older) suckers into the Eastside and Westside
hydrofacilities may occur year round. Reclamation (1996a) believes high mortality to entrained
suckers occurs based on turbine impacts, poor downstream water quality, lack of habitat, and
upstream passage impediments. Entrainment is expected to be greater during spring run-off
events, when older juvenile and adult suckers appear to be more active. Limited salvage data in
Reclamation’s Assessment cannot be related to actual entrainment, therefore the Service must
estimate take of juvenile and adult suckers based on relative abundance during salvage
operations, and inferences from juvenile and adult sucker movement and migration data. The
Service believes minimal adult sucker entrainment occurs, based on radiotelemetry and trammel
nets surveys that indicate a northern distribution for adults in Upper Klamath Lake, and a total of
one adult Lost River sucker collected in seven different forebay salvage operations. The Service
therefore anticipates a combined annual total of 100 adult Lost River and shortnose suckers may
be entrained by the Eastside and Westside hydrofacilities. Older juvenile suckers are more
widespread, occurring relatively more frequently in the lower portions of Upper Klamath Lake
(Markle and Simon 1994; Simon et al. 1995, 1996) and were captured in higher relative numbers
during forebay dewatering activities. The Service therefore anticipates a combined annual total
of 5,000 juvenile (post-July 15 and older) Lost River and shortnose suckers may be entrained by
the Eastside and Westside hydrofacilities.

Juvenile and adult entrainment into the A-Canal is currently addressed under the 1992 LTBO,
with a requirement for Reclamation to reduce entrainment at the A-Canal within five years of
1992. The debris reduction devices at the B- and C-Canals are not located to effectively reduce
juvenile and adult entrainment from Upper Klamath Lake, and therefore do not serve to reduce
the need for entrainment reduction at the A-Canal headworks. The Service does not anticipate
any older juvenile or adult take from The New Earth Company’s operations at the B- and C-
Canal harvest facilities, therefore all age 1 and older juvenile and adult sucker take is still
attributable to Reclamation’s A-Canal operations.

Upper Klamath Lake Water Elevations

The Service assumed, for purposes of analysis of effects for these opinions, Reclamation and
PacifiCorp would cooperatively implement Reclamation’s “low range elevations” proposal
(Reclamation 1996b), and, after completion of the Upper Klamath Lake water elevation
consultation, Reclamation and PacifiCorp would cooperatively implement the new protective
lake elevation requirements. Therefore the Service will assume that any Upper Klamath Lake
water operation that fulfills the above Service water operations assumptions shall have resulted
in incidental take allowed under the Act’s section 7(0)(2) exception to the section 9 prohibition
against take of a listed species. This amount of take will apply to PacifiCorp’s operations until
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the Upper Klamath Lake water elevation consultation is completed in spring 1997, wherein a
new Upper Klamath Lake water elevation incidental take analysis will be provided to
Reclamation that amends PacifiCorp’s authorization on this requirement. The Service
understands that Reclamation will be involved in future consultations and that Reclamation and
PacifiCorp will address operational limitations at those times.

Klamath River and Reservoir Operations

Klamath River and reservoir data pertaining to endangered suckers is limited, however, small
populations are known to occur, especially in Copco and J.C. Boyle reservoirs, with limited
spawning occurring in the Klamath River above Copco Reservoir and possibly elsewhere.

Larval suckers and their emergent habitats that occur in these facilities may be affected by daily
reservoir elevation fluctuations and, during spawning, adult fish and their progeny may be
affected by peaking flows. Due to low adult population numbers, the Service anticipates low
levels of take in the Klamath River and reservoirs due to changes in reservoir elevations,
stranding, egg desiccation, flushing of larvae during peaking flows, water quality impacts, and
predaceous fish impacts due to non-native fish occupation in PacifiCorp’s facilities. The Service
anticipates an unquantifiable level of take from Klamath River and reservoir operations.

Sucker Population Segregation

Construction and operation of facilities on the Link and Klamath rivers has resulted in sucker
population segregation for Lost River and shortnose suckers. The Service believes take occurs at
the structures that inhibit sucker movement and migration. Additionally, the Service believes
take occurs at the Link River, Keno, and J.C. Boyle fish ladders. Passage under current
conditions is limited at Link River during periods when Upper Klamath Lake elevations are
below approximately 4,139.0 ft. Based on past research, Link River ladder use appears minimal
(only 6 suckers were observed using the Link River ladder during a three year study, and several
suckers were observed in the fish ladder in 1996), possibly indicating passage restrictions.
Greater take could be occurring from reduced passage opportunities at these ladders. The
Service anticipates an unquantifiable level of take due to inhibited sucker movement and passage

impacts.

Incidental take in the form of genetic isolation may occur due to PacifiCorp’s project sucker
population segregation, passage, and operations. Passage at these ladders, described above, may
isolate populations, increasing the probability of hybridization, introgression, and inbreeding
(Klamath Tribes 1996). Buth and Haglund (1994) determined that populations of shortnose
suckers above Link River Dam were genetically separate from lower Klamath River reservoir
and Lost River reservoir populations. Finally, operations may effect Upper Klamath Lake
populations via water level manipulations during spawning, and entrainment of various life
stages into downstream locations. The Service anticipates an unquantifiable level of take due to

genetic isolation impacts.
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Jeopardy Avoidance Measures

Restoration of property on the lower Williamson River, while beneficial to endangered suckers in
the long-term, will have specific, short-term impacts. The Service anticipates, based on
Reclamation’s Assessment and communication with the LWRRT, incidental take during
restoration and operations on the property to include short-term increases in sedimentation and
turbidity from earth-moving activities, nutrient loading from draining fields, stranding of various
life stages during water manipulation, colonization of restoration features by non-native fishes,
increased predation in the restoration area, and direct mortality during restoration activities. The
above types of incidental take from restoration and operation activities would occur under the
direction of the Long Range or Annual Restoration Plans. These types of incidental take would
occur from the LWRRT, PacifiCorp, The New Earth Company, TNC, NRCS, or their
contractors’ restoration activities. PacifiCorp, The New Earth Company, and TNC, or some
combination of these parties, may hold an interest in the agricultural inholdings within the
proposed property. Incidental take from agricultural activities could occur in the form of nutrient
loading from draining agricultural fields, application of chemicals (fertilizers and pesticides), and
entrainment of suckers into the irrigation system. The Service anticipates an unquantifiable level
of take from lower Williamson River restoration activities.

Operations and Maintenance

Down ramping flows below PacifiCorp’s facilities has the ability to incidentally take suckers
through stranding. Ramp rates for PacifiCorp’s hydroproject operations were described in
Reclamation’s Assessment. These rates were designed to minimize fish stranding events during
flow-reduction activities. The Service anticipates an unquantifiable level of incidental take from
ramping activities. Fish salvage during normal and unscheduled operations and maintenance
activities has the ability to incidentally take suckers through handling. A salvage plan is in place
that directs salvage operations and disposition of salvaged fish. Past salvage efforts have
collected minor numbers of adult and juvenile suckers, therefore the Service anticipates 1,000
adult and juvenile shortnose and Lost River suckers combined will be taken during annual

salvage activities.

Effect of the Take:

In the accompanying biological and conference opinions, the Service determined that these levels
of anticipated take are not likely to result in jeopardy to the species or destruction or adverse

modification to proposed critical habitat.
Reasonable and Prudent Measures

As noted above, the proposed action includes project operations, habitat restoration (long-term
timescale), and short-term research and review activities. The Service believes that the proposed
habitat restoration will ultimately offset a a major-portion of PacifiCorp and The New Earth
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Company’s impacts. Take of individual fish, as identified above, is not believed to result in
jeopardy to the species as a whole. However, in the short-term, effective minimization of
incidental take, as required by the Act, must be implemented within the ITS. These measures are
consistent with the proposed action and its’ associated impacts, and are based on current Service
concerns regarding recent loss of numerous, older sucker age classes and ongoing annual poor
water quality events, including stressful dissolved oxygen, pH, and ammonia levels, leading to
loss of young sucker age classes in Upper Klamath Lake.

The Service believes the following reasonable and prudent measures are necessary and
appropriate to minimize incidental take of Lost River and shortnose suckers.

1. Monitor incidence of sucker entrainment and review effectiveness of Entrainment Reduction
Devices at PacifiCorp and The New Earth Company facilities.

2. Develop methods for PacifiCorp and Reclamation to cooperatively implement Upper Klamath
Lake water operations for the benefit of endangered suckers.

3. Cooperatively develop methods to reduce sucker population segregation impacts from the
Link River and Klamath River facilities.

4. Determine status of endangered suckers in PacifiCorp’s Klamath River reservoirs.

S. Restore Lower Williamson River property to benefit larval suckers and Upper Klamath Lake
water quality with an emphasis on historic habitat form (habitat configuration), function (habitat
benefits), and composition (community structure), within unalterable constraints, using the best
science and adequate protective measures.

6. Implement PacifiCorp and The New Earth Company operation and maintenance activities in a
fashion that protects endangered species.

Terms and Conditions

To be exempt from the prohibitions of section 9 of the Act, PacifiCorp and The New Earth
Company must comply with the following Terms and Conditions, which implement the
reasonable and prudent measures described above. These terms and conditions are non-
discretionary. Numbers correspond to Reasonable and Prudent Measures listed above.

1.1. PacifiCorp shall develop the Link River Dam entrainment study plan, using
Service-approved methodology, by August 31, 1996. This completion date will allow, if
possible, an October 16, 1996, initiation of studies. The study plan shall identify
methodology that quantifies entrainment of larval (March 1-May 31 only), juvenile, and
adult fish (October 16 to May 31). Larval sampling will be conducted at locations
immediately above hydrofacilities in the Eastside and Westside Canals, whereas juvenile
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and ac.iult sampling will occur at locations immediately below the hydrofacilities.
Additl-onal study design will be developed to identify “pulses” of fish or other migratory
behavior that wouldn’t be identified through standard random sampling schemes.

1.2. To ensure the Service can continually review effectiveness of Entrainment
Reduction Devices at the Link River diversions, The New Earth Company shall
implement Service-approved entrainment and impingement monitoring for all age classes
of suckers at both B- and C- Canals and Link River diversions. Monitoring activities
shall be conducted during the algae harvest period (June 1-October 15). These
monitoring efforts will supplement and compliment monitoring studies already proposed
by The New Earth Company at their facilities. The New Earth Company shall strive to
coordinate Link River entrainment and impingement studies with PacifiCorp’s Term and
Condition 1.1 studies above.

1.3. PacifiCorp shall provide annual entrainment study reports by October 15 for each
year’s activities. A final report shall be submitted six months after completion of the two
season study. The New Earth Company shall annually submit, by February 28, a report
of larval, juvenile, and adult entrainment and impingement occurrences for the previous
year at B- and C-Canals and the Link River diversions.

2.1. PacifiCorp shall re-evaluate its flood operations plan by October 31, 1996.
PacifiCorp shall request input from the Service and Reclamation on analysis
methodologies. Copies of the updated flood operations plan shall be provided to the
Service and Reclamation for use in the Upper Klamath Lake water elevation consultation.

2.2. During the Upper Klamath Lake water elevation consultation, PacifiCorp shall
cooperate with the Service and Reclamation to analyze the relationships between the new
flood operations plan, various project operational constraints, hydropower, and habitat
and water quality benefits to endangered species.

2.3. PacifiCorp will assist Reclamation to implement, in 1996, water levels as defined
by Reclamation’s “low range elevations” proposal (Reclamation 1996b). In the future,
after Reclamation’s consultation on Upper Klamath Lake water levels is complete,
PacifiCorp shall assist Reclamation to implement new protective water elevations. The
Service understands that Reclamation will be involved in future consultations and that
Reclamation and PacifiCorp will address operational limitations at those times.

3.1. PacifiCorp and Reclamation shall determine ownership of the Link River fish
ladder by December 31, 1996 and report ownership responsibility to the Service. The
responsible entity shall implement a Service-approved study to identify reasons for lack
of use of Link River fish ladder by endangered suckers. ODFW shall be involved in
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study design and implementation. The study should take into account current ladder and
entry/exit configurations, gradient, velocities, and juvenile and adult sucker behavior,
including swimming attributes, and any other measures determined to contribute to lack
of use by endangered suckers.

3.2. The r.esponsible entity, as determined in 3.1 above, shall submit a final report
documenting results of the study (3.1 above), and identifying alternatives to increase
passage, to the Service by December 31, 1998.

4.1. PacifiCorp shall submit a final report on lower Klamath River reservoirs study by
December 31, 1999. The report shall document distribution and abundance, age class
structure, recruitment success, and habitat use by different life stages of shortnose and
Lost River suckers in J.C. Boyle, Copco, and Iron Gate reservoirs. Data collected shall
be related to actual water elevations and discharges at the time of study. The report also
shall qualitatively identify alternative operations or enhancements that would reduce
incidental take in Klamath River and reservoirs’ sucker populations.

5.1. PacifiCorp and The New Earth Company shall participate in the LWRRT, with
membership as defined in the Description of Proposed Action section. LWRRT’s main
purpose is to develop a Long Range Restoration Plan, to be recommended to the
Management Committee. The goal of the plan is restoration of the property with a focus
on historic form (habitat configuration), function (habitat benefits), and composition
(community structure), within unalterable constraints, for the specific objective of
increasing larval endangered sucker survival via habitat creation and water quality
enhancement.

5.2. The Management Team shall identify and communicate all “unalterable constraints”
to the LWRRT. The LWRRT shall subsequently complete a draft Long Range
Restoration Plan by December 31, 1996, and submit a final recommended Long Range
Restoration Plan to the Management Committee by April, 1997. The LWRRT shall use
outside experts to assist in development of Restoration Plan. The Restoration Plan shall
include specific information on endangered fish needs, historic form, function, and
composition, of the lower Williamson River and surrounding area, constraints to return to
historic conditions, phased plans and timelines for restoration, specific incidental take
reduction activities during restoration activities, research needs, monitoring plans, and
specific production targets for larval survival and habitat features (emergent and
submerged habitat; woody features; riverine habitat). LWRRT decisions shall be made
by consensus, with abstaining opinions provided in an appendix to the Restoration Plan.
The Restoration Plan will be reviewed by the Service to assure it meets the intent of these

" biological and conference opinions and ITS.
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5.3. The LWRRT shall develop annual restoration work/research/monitoring plans for
submission to property managers and the Management Committee. Annual restoration
plans must have Service review and concurrence to assure they meet the intent of these
biological and conference opinions and ITS.

5.4. If restoration funds become available and must be spent prior to completion of the
Long Range Restoration Plan, proposed activities shall be reviewed by the LWRRT and
the Service prior to implementation. Review shall ensure that unplanned activities do not
preclude long range activities.

5.5. If PacifiCorp, The New Earth Company, and TNC, or some combination of these
parties, hold an interest in the agricultural inholdings, this entity(s) shall develop, in
cooperation with the Service, annual operating plans designed to reduce impacts to
endangered species and surrounding restoration activities. Plans should specifically
address pesticide/herbicide use, entrainment reduction, and draining/pumping plans, and
seek to minimize the impacts of such actions on endangered suckers and their ecosystem.
Annual operating plans shall be developed prior to annual activities on agricultural lands.

5.6. The LWRRT shall provide the Management Committee and Service with an annual
activity report by December 31.

6.1. PacifiCorp shall develop a Service-approved endangered species operations and
maintenance plan for PacifiCorp’s Klamath hydrofacilities’ activities, including handling
and storage of hazardous materials, hydrofacility ramp rates, and fish salvage operations.
This plan shall be developed and implemented by September 30, 1996.

6.2. PacifiCorp shall document its annual operations, as related to endangered species
decisions, in a report due by December 31 of each water year. The report shall identify
actions taken to benefit endangered suckers (coordination points with the Service and/or
Reclamation, lake and reservoir elevations, discharges, and key operational decisions),
for the following life history periods (as defined in Reclamation 1996b): 1) spring
spawning period (Feb 15-April 15); 2) larval habitat occupation (April 16-July 15); 3)
juvenile and adult habitat occupation (July 16-September 30); and winter period (October
1-February 14). The report also shall report annual actions taken under Term and
Condition 6.1, including number of suckers collected and their disposition during
salvage, identify date and magnitude of spill and ramping activities, and any hazardous
spills, and remedial actions taken.

6.3. In the event that The New Earth Company is required to dewater algae harvest

facilities on the Eastside or Westside canals, The New Earth Company shall salvage
canal facilities under the guidelines of the PacifiCorp salvage plan identified in 6.1 above. .
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A report shall be completed by December 31 following each dewatering event that
documents the date(s) of the event, number of fish salvaged, and disposition of fish.

Review Requirement

The reasonable and prudent measures, with their implementing terms and conditions, are
designed to minimize incidental take that might otherwise result from the proposed action. With
implementation of these measures the Service believes that no more than the above-described
amounts will be incidentally taken. If, during the course of the action, this minimized level of
incidental take is exceeded, such incidental take would represent new information requiring
review of the reasonable and prudent measures provided. The Federal agency must immediately
provide an explanation of the causes of the taking and review with the Service the need for
reinitiation and possible modification of the reasonable and prudent measures.

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of ESA directs Federal agencies to utilize their authorities to further the purposes
of ESA by carrying out conservation programs for the benefit of endangered and threatened
species. Conservation recommendations are discretionary agency activities to minimize or avoid
adverse effects of a proposed action on listed species or critical habitat, to help implement
recovery plans, or to develop information.

1. Reduction of nutrient loading is an important tool in minimizing water quality-induced
impacts to native aquatic species, including suckers, in Upper Klamath Lake. Nutrient loading
reduction is identified in the Recovery Plan for Lost River and shortnose suckers as a critical
recovery need. One method of implementing the Recovery Plan’s priority of reducing nutrient
loading is through creation of “wetland cells” (Gearhart et al. 1995). The New Earth Company
and PacifiCorp should retain qualified researchers to help develop wetland cell pilot projects in
high priority nutrient loading source areas. Results of these efforts will be important in reducing
the long-term need for strict protective measures for endangered species.

2. Restoration of habitat at the lower Williamson River for native species, including suckers,
could be enhanced in the future by purchase and eventual conversion of additional historic
wetland areas. Wetland restoration is identified in the Recovery Plan for Lost River and
shortnose suckers as a critical need. PacifiCorp and The New Earth Company should
investigate opportunities to cooperate in acquisition and restoration of other important properties
along the lower Williamson River for the benefits of the Klamath Basin’s native wildlife

populations.

3. Protection of the greatest genetic diversity within the endangered suckers is of paramount
importance to the continued survival of the species as a whole. The Recovery Plan for Lost
River and shortnose suckers defines the need for studies involving genetic structuring of Klamath
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Basin suckers. Given The New Earth Company’s plans for expansion of algae harvest to other
areas within Upper Klamath Lake, and associated increased potential of wider impact to these
species, it is important to understand the relative impacts to sucker populations between harvest
locations. The Service recommends The New Earth Company should actively assist in funding
genetic studies to increase the overall knowledge and future operational sensitivity.

4. Entrainment of various sucker life stages may, in part, be a result of lack of suitable water
quality and vegetated habitat in lower portions of Upper Klamath Lake. PacifiCorp and The
New Earth Company should investigate methods to enhance larval and juvenile habitat in the
Link River Dam area to benefit suckers. These actions would supplement The New Earth
Company’s Fremont Bridge wetland site. Methods may include artificial floating habitat
structures (see Reclamation’s review of artificial structures), submerged shoreline woody
structure, and shoreline emergent habitat creation. Water quality enhancement should be
investigated; aeration or other enhancements may be beneficial at certain periods of the year for
maintaining water quality attributes, thereby reducing entrainment incidents.

5. Larval suckers may annually occupy Klamath River reservoirs from March to July. These
vulnerable life stages require, especially in environments densely populated with predaceous
non-native fishes, vegetated nursery habitat, such as emergent shoreline marsh areas.
Stabilization of reservoir elevations, especially in Keno, J.C. Boyle, and Copco reservoirs, would
benefit colonization of emergent vegetation habitats, and increase larval survival. The Recovery
Plan for Lost River and shortnose suckers identifies offsetting lack of recruitment in Klamath
River reservoirs as a high recovery priority. PacifiCorp should investigate operational
opportunities to enhance emergent vegetation habitats in Klamath River reservoirs via water
level management or other actions.

In order for the Service to be kept informed of actions minimizing or avoiding adverse effects or
benefitting listed species or their habitats, the Service requests PacifiCorp and/or The New Earth
Company notification of the implementation of any conservation recommendations.

REINITIATION - CLOSING STATEMENT

This concludes formal consultation on the action outlined in Reclamation’s Assessment. As
provided in 50 CFR §402.16, reinitiation of formal consultation is required where discretionary
Federal agency involvement or control over the action has been maintained (or is authorized by
law) and if: (1) the amount or extent of incidental take is exceeded; (2) new information reveals
effects of the agency action that may affect listed species or critical habitat in a manner or to an
extent not considered in this opinion; (3) the agency action is subsequently modified in a manner
that causes an effect to the listed species or critical habitat that was not considered in this
opinion; or (4) a new species is listed or critical habitat designated that may be affected by the
action. In instances where the amount or extent of incidental take is exceeded, any operations
causing such take must cease pending reinitiation. Additionally, if assumptions presented in the
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Introduction section should prove to not be valid, the analyses for these biological and
conference opinions also are invalid, and consultation should therefore be reinitiated by
Reclamation, on the behalf of the applicants, PacifiCorp and The New Earth Company.
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We appreciate your efforts to conserve Federally listed species and proposed critical habitat. If
you have any questions regarding this biological opinion, please contact Doug Young, Marcus
Horton, or Steve Lewis at (541) 885-8481.

Sincerely,

Steven Alan Lewis
Project Leader
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BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON
WATER RIGHTS DIVISION

In The Matter Of Surface Water Application

)
IS 70094 in the Name of Oregon Department ) PROTEST TO
of Fish and Wildlife for Water Use, ) PROPOSED FINAL
Klamath County ) ORDER

Protestant Klamath Drainage District, a drainage district formed according to
the laws of the state of Oregon, hereby in accordance with ORS 537.153 (6) and OAR

690-77-043, submits the following Protest to Proposed Final Order for Application IS
70094.

1. INTRODUCTION

Protestant's address for purposes of this Protest is 280 Main Street, Klamath
Falls, Oregon, 97601; phone number for purposes of this application is (541)882-4436.
Protestant's landowners are provided water for irrigation from the Klamath River
and from Upper Klamath Lake. Reference is made to Oregon Permit #43334,
Application #55748.

Protestant asserts that the Proposed Final Order by the Water Resources
Department ("WRD" or "Department") is defective and in error and that there are
elements of the water right as approved that will impair or be detrimental to the
public interest, based on the facts and issues set forth below.

II. PROPOSED ORDER DETRIMENTAL TO PROTESTANTS

If flow rates of the amounts proposed were required, then the ability of the
Protestant to receive and divert water to support irrigation could be interfered with.

III. PROPOSED ORDER IS IN CONFLICT WITH THE KLAMATH RIVER COMPACT

The Proposed Order fails to recognize the provisions of the Klamath River
Basin Compact (Compact). ORS 542.620. The Compact was enacted by the states of
Oregon and California and approved by the Unites States. Compact terms apply
directly to the waters in question, as Compact jurisdiction includes the waters in the
Proposed Order. See official map of the Upper Klamath River Basin approved on
September 6, 1956, by the commissions negotiating the Compact and filed with the
Secretaries of the states of Oregon and California and the General Services
Administration of the United States, and incorporated into the Compact. ORS
542620, Art. IL. B. The terms of the Compact include priorities for the appropriation
of water which the Proposed Order fails to enumerate or recognize. ORS 542.620, Art.
IIL. B.and C. Compact priorities place domestic and irrigation uses ahead of the
proposed use of fish and wildlife. Any final order for the proposed use must
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recognize that such proposed right is inferior to present and future rights for
domestic and irrigation purposes, as well as other provisions of the Compact.

IV. PROPOSED ORDER FAILS TO CONSIDER TEMPERATURE TOXICITY,

RETURN FLOWS OF HYDROELECTRIC PROJECTS, KLAMATH PROJECT AND
WILDLIFE REFUGES

Along the stretch of the river mentioned, the flows of the river are
supplemented and influenced by several flows, including hydroelectric projects, the
Klamath Project (U.S. Bureau of Reclamation), national wildlife refuges (U.S. Fish
and Wildlife Service), and private users. These factors likely have a considerable
impact on the flow requirements of fish. In addition, water quality factors, including
temperature, are likely to have a considerable impact. It is understood that water
temperatures in the Upper Klamath Lake may adversely affect fish populations.
Straight flow requirements, as contained in the Proposed Order, could prove to be
toxic, rather than beneficial as is implied by the application and Proposed Order.
Determination of these factors should be pursued and completed prior to issuance of
any order regarding flows, and the OWRD should therefore withhold any order
pending information regarding this.

V. PROPOSED ORDER MAY CONTAINED RECREATION REQUESTS,
UNRELATED TO FISH AND WILDLIFE.

Although it is not apparent in the documents reviewed by this District, we
have been informed that portion of the flows proposed are for a different use than
what is enumerated. There is no legal or factual justification for this proposed flow,
and therefore should be eliminated.

VI. PROPOSED FLOW RATES ARE IN EXCESS OF MINIMUM QUANTITY NECESSARY

The instream water right flow rates proposed are excessive and unnecessary
for the use applied for. The flow rates proposed are higher than the minimum
quantity necessary for the public use of the instream water right, and are, therefore,
contrary to the definition of "In-stream flow" of ORS 537.332(2) and OAR 690-77-010
(14). Water use of the instream right, if approved, would adversely affect the
Protestant and other potential water users from the stream by appropriating excess
quantities of water and preventing any other new appropriations of water.

VIL INADEQUATE TECHNICAL DATA OR INFORMATION SUBMITTED BY
ODFEW '

The above referred to application, as submitted by the Oregon Department of
Fish & Wildlife to the Water Resources Department, failed to include sufficient
technical data or information to support the flow rates requested by said agency, as
required by OAR 690-77-020 and ORS 537.336.
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OAR 690-770-020 (3)(g) requires an application to include at a minimum "a
description of the technical data and methods used to determine the requested
amounts;" (emphasis added). The only information submitted in support of the
application is a flow rate conclusion included in an appendix in the Basin
Investigation or Environmental Investigation for the river basin; no "technical data"

nor any of the factual data used to arrive at the flow rate conclusions was submitted
with the application.

No analysis of supporting data, or the lack thereof, appears in the WRD file for
this application. The Proposed Final Order is defective in that the WRD did not
evaluate whether the level of instream flow requested was "based on methods of
determining instream flow needs that have been approved by administrative rule of
the agencies submitting the applications." (OAR 690-77-020 (3)).

Apparently the flow levels applied for are based on an appendix in the Basin
Investigation or Environmental Investigation for recommended flows. It is
impossible to tell, however, what factual data said recommendation was based on.
No data has been submitted to support the flows requested and the application
should therefore be rejected.

ODFW does not have specific files for their instream water right applications.
The original data supporting the Basin Investigation and Environmental
Investigation has apparently been lost or misplaced. No other supporting data or
“technical data" was submitted by the applicant as required by OAR 690-77-020 (4)(g).
Since no technical data was included with ODFW's application, the application
should be returned to the applicant for curing of defects or resubmittal.

VIII. WRD FAILED TO ANALYZE FLOW NEEDS

The flow levels approved by the Proposed Final Order are not based on any
analysis of the need for the flows requested. ORS 537.332(2) sets out the definition of
“in-stream flow" which the Department is supposed to follow when determining
instream water rights: the “minimum quantity of water necessary to support the
public use requested by an agency." The Proposed Final Order does not address the
minimum quantity of water or flow levels necessary to support the uses applied for.
A review of the WRD file shows that no such analysis has occurred. The only
review undertaken by the WRD was a check to see if the requested flows are less than
the average estimate natural flow ("EANF"; OAR 690-77-015 (4)).

IX. OREGON METHOD IS INHERENTLY FLAWED

The methodology used for this application, the "Oregon Method", is
inherently flawed in that it is based on a methodology that has been superseded and
is not reliable, and is based on outdated or insufficient information (testimony is
cited by Al Mirati of the Oregon Department of Fish and Wildlife regarding the
"Oregon Method", to the Oregon Water Resources Commission, on December 6,
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1990). The determinations made from the Oregon Method are not reliable and
should therefore be rejected by the WRD or the Commission as the final authority in

determining the level of instream flows necessary to protect the public use (ORS
537.343 (2)).

X. OREGON METHOD IS INHERENTLY FLAWED - WRD SHOULD RE[ECT
APPLICATION :

One of the requirements of the Department's application review is contained
in OAR 690-77-020 (3): "..all applications for instream water rights shall be based on
the methods of determining instream flow needs that have been approved by
administrative rule of the agencies submitting the applications." (See also part V.
above). This requirement does not mean that the Department can simply accept
ODFW's assertion that the "Oregon Method" is the basis for the requested flows. The
Department must actively review the application to see if the Oregon Method and
ODFW's instream rules are being followed. Where applicable, ODFW must also
submit supporting data to show that the standards and criteria contained in their
rules have been followed.

The actual measurements used by ODFW to set requested flow levels are
totally inadequate to validate those amounts; these measurements were made by
ODFW's predecessor, the Oregon State Game Commission, as shown in the
Appendices to the Basin Investigations and the Environmental Investigations.
Actual measurements of streamflow were not made at times when key life stages
occurred and, in fact, the severe limitations of the date available show that they are
inadequate to validate the requested flows: "Actual measurement of streamflow
made at or near recommended instream flow requirements and made at times when
key life stages occur are important to validate the methodology used, and to validate
that the recommended instream flow requirements provide desirable habitat
conditions." Instream Flow Methodologies. Louis C. Fredd, Oregon Department of
Fish and Wildlife (1989), page 12.

X1 'EANF CALCULATIONS ARE DEFECTIVE OR INCOMPLETE

There are no calculations for information in the WRD file to show
what "ratios" were used or how adjustments were made to any gauged flows
to determine the 50% exceedance flows, and there is also no information in
the technical review to show the type of statistics used (see "Methods for
Determining Streamflows and Water Availability in Oregon”, Robison, P22
and 23) The EANF calculations are defective resulting in high EANF levels
and thus allowing excessive recommended flows by the WRD.

CONCLUSION

This protest is filed in accordance with OAR 690-77-043. The issues raised
should be considered as part of a contested case hearing. The WRD's Iﬁg}é% HVED
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Final Order is inadequate and defective and has failed to follow applicable
rules. A thorough review of the Application is necessary to determine the
minimum quantity of water necessary to support the public uses applied for.

The Proposed Final Order fails to consider and note the superiority of

priorities as enumerated in the Klamath River Compact, and other provisions
contained therein.

For the reasons set forth above, the Protestant asserts that the
application is defective and should be returned to the applicants. The flow
levels requested are excessive and are not necessary to support the public uses
proposed. Flow levels set at the rates proposed will interfere with future
maximum economic development of the waters of the State of Oregon.
Excessive flow rates for instream water rights represent a wasteful and
unreasonable use of the water involved. (ORS 537.170 (8)(e)). If approved, an
exception for stockwater use should be added as a condition of the right.

Based on the points discussed above, the Proposed Final Order should
deny the application for a permit or modify the Proposed Final Order

accordingly
%

« /) r's
Respectfully submitted this G /day of (’tﬁfe’: 1996.

KLAMATH DRAINAGE DISTRICT, by:

Z‘Aji"\//w:/@} ; U/ck f@//e~+

CERTIFICATE OF SERVICE

I hereby certify that on the /%7 day of /t/é’("LQ 1996, I served a
true and accurate copy of the foregoing Protest to the Proposed Final Order on
the applicant by mailing said copy by first class mail, postage prepaid, by
depositing said copy in the United States Post Office in Klamath Falls, Oregon
addressed as set forth below:

Oregon Department of Fish & Wildlife
2501 SW First Avenue
P.O. Box 59

Portland Oregon 97207 / ;
by L T //A%ECEIVE

f‘or grote/stants
Protest P. 5. 0CT 11 1896
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WILLIAM M. GANONG

ATTORNEY AT LAW
or;z%:\f:t;gez 113;" 635 MAIN STREET : CDsess121
KLAMATH FALLS, OREGON 97601 Fax: (541) 883-1923
October 10, 1996
UPS OVERNIGHT MAIL
Oregon Water Resources Department
Water Rights and Adjudication Division R E@ E EVE@
Steven P. Applegate, Administrator
158 12th Street NE 0CT 11 1996
Salem OR 97310

WATER RESOURCES DEPT.

. o SALEM, OREGON
Re: Protests to Water Rights Applications

70813, 70812, and 70094
Dear Mr. Applegate:
Please find enclosed the Protests of Klamath Water Users Association, Tulelake Irrigation
District, and Klamath Irrigation District to each of the above-referenced applications of the
Oregon Department of Fish & Wildlife for instream water rights. Also enclosed are three checks

for $200 each for the protest fees.

Yours very truly,

T, (
L) ik jv v
William M. Ganon [
WMG:wy
Enclosures

Copy: Paul S. Simmons
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De CUIR & SOMACH

A Professional Corporation

PAUL S. SIMMONS, ESQ. (CA Bar #127920)

DONALD B. MOONEY, ESQ. (OR Bar #90030; CA Bar #153721)
400 Capitol Mall, Suite 1900

Sacramento, California 95814

Telephone: (916) 446-7979

Attorneys for Protestants

Klamath Water Users Association

and Tulelake Irrigation District R E c E E EFE @
WILLIAM M. GANONG, ESQ. (OR Bar #78213) 0CT11 1996

635 Main Street

Klamath Falls, Oregon 97601 WATER RESOURCES DEPT.
Telephone: (541) 884-1721 SALEM, OREGON
Attorney for Protestant

Klamath Irrigation District

BEFORE THE WATER RESOURCES DEPARTMENT
OF THE STATE OF OREGON

In the Matter of Surface Water Application IS 70094. ) PROTEST TO PROPOSED
) FINAL ORDER

I.
SUMMARY OF PROTEST

Protestants Klamath Water Users Association (KWUA), Tulelake Irrigation District (TID),
and Klamath Irrigation District (KID) assert that the Proposed Final Order is defective and in
error, and contrary to the public interest, as follows:

A. The proposed order is inconsistent with the provisions of the Klamath River Basin
Compact and other laws.

B. The flow rates in the proposed order are arbitrary and unsupported by technical
data.

(€, The proposed order would breach the Director’s obligation fo determine the level of

flow actually necessary to support uses.
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D. The proposed order would promote an unequal and inequitable treatment of water
users.

E? The proposed order is insensitive to adverse precedential effects of decisions related
to in-stream flows.

These points and others are discussed further below.

I1.
PROTESTANTS AND INTERESTS

Protestants Klamath Water Users Association, Tulelake Irrigation District, and Klamath
Irrigation District, in accordance with Oregon Revised Statutes section 537.153(6) and Oregon
Administrative Rule 690-77-043, and other applicable laws, submit the following protest to
Proposed Final Order IS 70094. Protestant KWUA is a non-profit organization formed and
existing under the laws of the United States and the State of Oregon. Its purposes include the
protection of the present and future beneficial use of water for domestic and irrigation use in the
Klamath Project and other areas of the Klamath River basin. Most or all of the members of
KWUA have vested rights to the use of water in the Klamath River system. All have direct and
indirect interests in future use and development of water resources within the Klamath River
system. KWUA represents, directly and indirectly, approximately 20 irrigation districts and over
12,000 persons whose livelihood and well-being are affected by the uses of water in the
Klamath River system. Protestant KWUA'’s address is 2455 Patterson Street, Suite 3, Klamath
Falls, OR 97603, and its telephone number is (541) 883-6100.

Protestant TID is a political subdivision of the State of California, formed and existing
under the California Irrigation District Law, California Water Code section 20500 et seq.
Protestant TID delivers water to approximately 60,000 acres for irrigation under vested rights,
including rights in the Klamath River from diversions at Link River, Upper Klamath Lake, the
Lost River Division Channel and the Lost River. TID is interested in the continued and expanded
use of water for irrigation beneficial use. TID is a member of the KWUA. TID’s address is
P.O. B(?é EE%?;;?E % 96134, and its telephone number is (916) 667-2249.
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Protestant KID is a political subdivision of the State of Oregon, formed and existing under
Oregon Revised Statutes chapter 545. Protestant KID delivers irrigation water to approximately
45,000 acres of land within the boundaries of KID and for an additional 25,000 acres located
within the Klamath Reclamation Project but outside the boundaries of KID, all under vested
rights. KID diverts water from Link River, a tributary of the Klamath River, Upper Klamath
Lake and the Lost River. KID supplements the flows in the Lost River with water diverted from
Link River and Upper Klamath Lake. KID is interested in the continued and expanded use of
water for irrigation and other beneficial uses within and without KID. KID and its water user
members are members of KWUA. KID’s address is 6640 KID Lane, Klamath Falls, OR
97603, and its telephone number is (541) 882-6661.

I11.
INCONSISTENCY WITH KLAMATH RIVER BASIN COMPACT

The States of Oregon and California, and the United States, have approved the Klamath
River Basin Compact. Or. Rev. Stat. § 542.620. The Compact’s purposes include, among
other things, providing preferential rights to irrigation uses in the Upper Klamath River Basin.
Id. at Art. I. The Compact recognizes vested rights established by 1957 within the Klamath
Project and rights for future uses within the Klamath Project as defined in the Compact. /d. at
Art. IILA. Further, certain additional domestic and irrigation use have a superior right over all
other uses, regardless of priority in time of other uses. Id. at Art. IILB., C.

The proposed order is inconsistent with these rights and priorities. In fact, these and other
provisions of the Compact are not acknowledged or discussed at all in the proposed order. Aside
from all other bases for the protests discussed below, protestants urge that the requirements and
limitations of the Compact be addressed.

Other legal issues are identified in the discussion that follows.!

"

1 Maintenance of the proposed flow rates would also, to the extent they could ever be achieved,
require the release of water from storage. There is no agreement for the use of stored water. See Or. Rev.
Stat. § 537.336(4) (requiring documentary evidence of agreement for any flow to be supplied from stored

““RECEIVED
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IV.

PROPOSED FLOW RATES ARE IN EXCESS OF
MINIMUM QUANTITY NECESSARY

The proposed flow rates are inconsistent with statutory and regulatory standards. Oregon
Revised Statutes section 537.332 defines “in-stream flow” as the “minimum quantity of water
necessary to support the public use requested by an agency.” The high flow rates in the
proposed order are greater than the minimum quantity necessary for the public use and are,
therefore, contrary to the statutory definition of “in-stream flow.”

The flow rates proposed are excessive and unnecessary for the use applied for. Water use
under the in-stream right, if approved, would adversely affect the protestants and other potential
water users from the stream by appropriating excess quantities of water and preventing any other
new appropriations of water.

V.

THE APPLICATIONS ARE NOT SUPPORTED BY
COMPETENT TECHNICAL DATA

Application IS 70094, as submitted by the Oregon Department of Fish & Wildlife
(ODF&W) to the Water Resources Department (WRD), failed to include technical data or
information to support the flow rates requested by said agency, as required by Oregon
Administrative Rule 690-77-020 and Oregon Revised Statute section 537.336.

Protestants requested and received all “material” cited in the proposed order as being
provided by the applicant. None of this material meets the requirements of Oregon
Administrative Rule 690-77-020 that an application include “a description of the technical data
and methods used to determine the requested amounts.” The only record in support of the
application consists of extremely general publications that may or may not have any relevance to
the specific stream, conditions, and species in issue. Ultimately, it appears that the applicant
proposes to offer one conclusory paragraph in a letter as a substitute for the data required by law.

To the extent that it can be argued that the application is supported by either data or an

apprﬁ% Egﬁ, ‘igﬁi and method are inadequate to establish the need for the proposed
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flows. In addition, the requested flows are inconsistent with prior statements by ODF&W and
other agencies respecting flow needs in the affected stream segments. See Attachments 1 and 2.

Further, neither the application nor materials in support of the application take into account
potential adverse effects of high flows at certain times of year. For example, water in the system
may be too warm for fishes in the stretches affected by the proposed order and in downstream
reaches. Requesting high volumes of water at this time thus may amount to a “futile call” or,
more precisely, a detrimental call. These factors should be analyzed and considered.

VL

THE PROPOSED ORDER IS INCONSISTENT WITH
WRD’S OBLIGATIONS TO DETERMINE INSTREAM FLOW NEEDS

Oregon Revised Statute section 537.343 provides that the Director determines the
in-stream flow necessary to protect the uses. Protestants respectfully submit that the proposed
order represents an acceptance at face value of the amounts requested in the application. There is
no critical analysis. There is no discernible effort even to review the basis on which the request
was made. To proceed in this manner would abdicate the statutory obligations of the Director. It
would also diminish substantially the confidence of water users in the quality of water rights
administration in the state.

To the extent that the proposed order is based on an applied methodology, the methodology
is flawed.

In addition, the hydrologic assumptions (estimated average natural flow) are inaccurate.
The record does not reveal the specific methods by which the EANF was derived. To the extent
average natural flow is relevant, estimates must be improved.

VIIL

THE APPLICATIONS UNDERLYING THE
PROPOSED ORDER IS UNLAWFUL

Protestants are informed that certain flows requested by the applicant are recreation flows.
Such requests are unlawful and must be summarily rejected.
ODF&W has authority to request in-stream flows for fish, wildlife and aquatic habitat. The
State agﬁgﬁfﬁﬁkmnmem, not ODF&W, has authority to request in-stream flow.
P

sl
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for recreation. Or. Rev. Stat. § 537.336. Protestants are informed that certain flows requested
by ODF&W in the Klamath River system relate to recreation, and, in turn, that certain proposed
orders may include such flows. Protestants understand, for example, that one of the two sets of
flows in Application IS 70094 is a recreation flow. The proposed order on IS 70094 includes
only one of the two flows in the application. It is the higher flow, which protestants believe to
be the recreation flow. Itis unclear from the proposed final order whether WRD understands
this to be the case, and thus the extent to which this legal defect may affect all of the orders is
unknown. In any event, there is no record or technical data that supports these flows for any
purpose.

VIIL.

THE PROPOSED ORDER DISCRIMINATES AGAINST
CONSUMPTIVE USES OF WATER

The proposed order would dedicate water to one use, at the expense of others. Yet, it is
not based on any careful analysis of need. This situation contrasts with the standards to which
other uses are held. For example, WRD would not likely grant a permit for new consumptive
use based exclusively on a conclusory statement that the applicant needs the amount of water
requested. As WRD is aware, irrigation use is subject to careful and ever-increasing scrutiny, to
ensure that no more water is devoted to the use than is reasonably needed. The proposed order
would apply a different standard to in-stream use, basing the right on a request rather than on a
need. To ensure equity and to prevent against the overallocation of water to one use at the
expense of others, WRD should not create a lesser standard for in-stream use. WRD must apply
the same standards to all uses of water.

IX.
THE PROPOSED ORDER FAILS TO TAKE INTO ACCOUNT
THE PRECEDENTIAL AND OTHER CONSEQUENCES OF
ANY DETERMINATION REGARDING IN-STREAM FLOWS

The proposed order would have adverse precedential effects. For example, the applicant’s

April 5, 1996, letter suggests that approving the flows will help prevent species from becoming

listeﬁxgw%d Species Act. If the order is issued, as proposed, and if some species
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is some day listed, it is certain that it will be argued that irrigators must give up water to meet the
in-stream flows, irrespective of priority.2 This is especially a concern for irrigators who receive
water through federal facilities.

There already exists a specific example to demonstrate this point. The FERC license for the
hydroelectricity facilities at Iron Gate Dam on the Klamath River in California specifies minimum
flow releases. These flows are subordinate to use of water in the Klamath Project. They were
not based on science. Yet, political and regulatory pressure is applied, with considerable
success, to force the Klamath Project to supply water to meet these flows. As of the date of this
Protest, the adherence to those arbitrary flows is depleting available supplies.

In short, numbers take on a life of their own. Actions have consequences. Uncritical and
unthinking adoption of flows proposed by the applicant is unacceptable.

X.
CONCLUSION

The Director should deny the application and return it to the applicant. In the alternative,

the issues raised here should be considered part of a contested case hearing.
Respectfully submitted,

De CUIR & SOMACH
A Professional Corporation

. /& : B MG
DATED ///.Z/?é Z Donald B.Mg)r@

Attorneys for Klamath Water Users Association
and Tulelake Irrigation District

DATED: )0/ 10/ ‘?L . (/&WWW /<4v\/

William M. Garlgng /

Attorney for Klamath Irrigation District

S hawe implications for other statutes such as significance determinations under the
HTiGDET ’ icy Act, or similar statutes.
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CERTIFICATE OF SERVICE

I hereby certify that on the , ( )(Z/ day of / /A %0/)!/\/ , 1996, I served a true

and accurate copy of the foregoing Protest to the Proposed Final Order on the applicant by

mailing said copy by first class mail, postage prepaid, by depositing said copy in the United

States Post Office in Klamath Falls, Oregon, addressed as set forth below:

Oregon Department of Fish & Wildlife
2501 SW First Avenue

P.O. Box 59

Portland, Oregon 97207

/

P )
By ( L»'z\m W/
William M. Gm‘}bng /

RECEIVED
0CT 11 1996
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Bureau of Reclamation —~
6600 Washburn Way ' , Klamath District Offic

Klamath Falls, OR 97603
Dear Jim:

With the ongoing drought conditions, I understand your
problem in trying to achieve the lake level objective on
Upper Klamath Lake to meet the needs of spawning Lost River
suckers in March. I have considered your inguiry on whether
the flow could be further reduced in the Keno reach of
Klamath River. As you know, the Department’s recommendation
has been for a minimum of 250 cfs. In last year’s
deliberations, we did suggest that 200 cfs was probably
acceptable during the "cool spring months". Our main
concern has been for the effects of the low flows during the
warmer months. We haven’t had experience with such low
flows in the winter when there could be concerns with low
temperatures, habitat impacts and trout migration.

In the interest of the trade-off to meet the objectives for
sucker spawning, I agree to temporary reduction of flow in
the Keno reach of Klamath River to as low as 200 cfs fron
the present through the month of March of this year. I
would like to reserve the option to reconsider that position
should we detect a problem with the wild trout population as
a result of that lower flow.

I appreciate your effort to meet objectives for fish
resources. I hope these adjustments get the job done.
Please keep me posted on the flows and operations as the

season goes on.

Sincerely,

John Fortune
District Fish Biologist
Klamath District

RECEIVED 1400 Miller -b.lfand Rd

Klamath Falls, 7
0CT 11 1996 (553) 883-27352 A
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STATE OF CALIFORNIA—THE RESOURCES AGENCY : GEORGE DEUKMEIIAN, Governor

DEPARTMENT OF FISH AND GAME
601 LOCUST STREET

REDDING, CA 94001

(216) 225-2300

BUREAU OF RECLAMATIDR = o 288

Klamath Project Manager MAY 1 & 1988
U. S. Bureau of Reclamation

6600 Washburn Way G A ~ Y
Klamath Palls, OR 97603-9365XLAMATH FALLS GREGE
Dear Mr. Rodgers:

.This is in respomse to your Trequest for Department of Fish and Game
recommendations with regard to your proposal to reduce flows in the Klamath River
below Iron Gate Dam below that required by the Californla water rights permit and
the Federal Energy Regulatory Commission. This request was conveyed to staff
biologists Phil Baker and David Roopaugh at the meeting held in your office on

April 27, 1988.

According to your April 8, 1988 letter to Stan deSousa of Pacific Power, it 1s
your objective to "...conserve up to 100,000 acre~feet in the Upper Klamath
Lake...” during the remainder of this irrigation season. It is my understanding
that you proposed on April 27, four alternatives which would save from 110,000 to
170,200 acra-feet of water. We have veviewed these proposals and developed the
following recommendations based on your stated objective of comserving 100,000
acre-feet and your "Case 1" proposal which is closest to this objective.

Unfortunately, there is virtually no data available regarding the relationship
between streamflow and various fishery habitat conditions in the Klamath River
downstream from Iron Gate. After discussing your proposed 30% reduction with
several state and federal biologists, we have developed the following recommended

flow schedule which, we hope, will best facilitate downstream migration of
juvenile salmon in May and upstream migration and spawning of adults iom August,

September and October:
May June July Aug Sep Oct

700 400 300 1000 1000 1000

October release flows may be reduced to 800 cfs if drought conditions continue at
that time.

We also recommend that release flows be returned to normal if water storage in
Upper Klamath Lake reenters your acceptable storage “envelope” at any time after

August 1.
While we recognize the Bureau's responsibilities under the provisions of the
Xlamath River Basin Compact to serve domestic and irrigation uses as the highest

priority, we emphasize that recreatiomal use, including fish and wildlife, is
third priority. In the future, it would seem that such drastic reductions in

REQEEM@IOW releases would be more palatable if higher uses also shared
rtages in water may occur. A 30%Z reduction in flows, for example,
OCT 1 1 1996
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4 would be far more acceptable {f it were accompanied by a reduction of 15% in
irrigation deliveries.

We have one other thought with respect to dealing with future water shortages
that may occur. That would be for the Bureau to require the reservation of the
25,400 acre-feet of water (between elevations 4143.0 and 4143.3) that is normally
provided to Pacific Power for its purposes. Since power generation is fifth in
priority under the Compact, 1t seems prudent to us to save that block of water in
dry years for higher uses.

Finally, as I noted above, there 1s a serious shortage of information with
respect to streamflow in the Klamath River and fish habitat conditions. With the
recent development of Instream flow assessment methodologies, it seems the time
is tipe to conduct such a study to evaluate all biological aspects of streaum
flow releases from the Upper Klamath Basin. Could we Interest you in beginning
discussions of such a study?

Thank you, Mr. Rodgers, for the opportunity to review your proposal and to make
these recommendations. If you have any questions regardiag our comments, please
feel free to contact Mr. Hoopaugh at (916) 225-2373. 1In the meantime, I hope you
will give our recommendations every consideration. Hopefully, we can get through
this year without catastrophic consequences and perhaps even galao some
information that can be used to more intelligently make future decisions
regarding streamflow releases. We look forward to hearing from you about the
possibility of undertaking a Klamath River instream flow study.

Sincerely,

Vo ol

/arii. E, Nayl

Regional Manager

cc: U. S. Fish and Wildlife Service
Portland, Sacramento

National Marine Fisheries Service
Santa Rosa

Pacific Power
Portland

State Water Resources Control Boatd RECg“ "-'.)

Division of Water Rights
Sacramento

R Ly
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Federal Energy Regulatory Commissfon
Portland WATER RESOURCES DEFT
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CERTIFIED RETURN RECEIPT REQUESTED

Oregon Water Resources Department
Water Rights and Adjudications Branch
Steven P. Applegate, Administrator

158 12 th Street NE

Salem, OR 97310

Subject: Protest of Proposed Final Order - Water Right Application 70094

Dear Mr Applegate:

As you are aware, the Klamath River Adjudication is well underway. Reclamation fully intends to file for both a storage
and a use right for waters of the Klamath River and Upper Klamath Lake. Granting the subject right to the State for
instream flow at this time would be premature and should be held until after the present adjudication is completed. We
are concerned that sufficient study of the proposed action has not been completed.

Flows below John C. Boyle Power Plant are dependant upon upstream releases and downstream requirements at Iron
Gate Dam. Meeting the flow schedule in the proposed certificate would, or could, place increased demands on Upper
Klamath Lake. During a low water year we understand that upstream needs may dictate a lower flow below Boyle.
However, during normal operations, Reclamation does not directly dictate to PacifiCorp operational decisions. We are
concerned that PacifiCorp would be directed to comply with the instream flow, and that would result in flows below Iron
Gate in excess of Federal Energy Regulatory Commission requirements.

Bob Main indicated that the flows shown in the proposed Certificate are minimum instantaneous flows. The present
operation of John C. Boyle does not have the flexibility to make that sustained release.

We suggest that a meeting be held in the near future to discuss the instrcam flow right being requested. PacifiCerp and
Reclamation should be included in this meeting, along with appropriate State agencies.

Enclosed is a money order for $200 to cover fees gssociated with this protest action.

Chief, Water & Lands Division

Enclosure

cc: (w/o enc.) MP-105, MP-440, Solicitor (S. Palmer)
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United States Department of the Interior

BUREAU OF RECILAMATION
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CERTIFIED RETURN RECEIPT REQUESTED

Orcgon Water Resources Department
Watcr Rights and Adjudications Branch
Steven P. Applegate, Administrator

158 12 th Street NE

Salem, OR 97310

Subject: Protest of Proposed Final Order - Water Right Application 70094
Decar Mr Applegate:

As you are aware, the Klamath River Adjudication is well underway. Reclamation fully intends to file for both a storage
and a usc right for waters of the Klamath River and Upper Klamath L.ake. Granting the subject right to the State for
instream flow at this time would be prematurc and should be held until after the present adjudication is completed. We
are concerned that sufficient study of the proposed action has not been completed.

Flows bclow John C. Boylc Powcr Plant arc dependant upon upstream releases and downstream requirements at Iron
Gatec Dam. Mccting the flow schedule in the proposed certificate would, or could, place increased demands on Upper
Klamath Lake. During a low watcr year we understand that upstream needs may dictate a lower flow below Boyle.
Howecver, during normal operations, Reclamation docs not directly dictate to PacifiCorp operational decisions, We arc
concemed that PacifiCorp would be dirccted to comply with the instrcam flow. and that would result in flows below Iron
Gale in excess of Federal Encrgy Regulatory Commission requircments.

Bob Main indicated that the flows shown in the proposed Certificate arc minimum instantancous flows. The present
opcration of John C. Boyle does not have the flexibility to make that sustained relcasc.

We suggest that a mecting be held in the near future 10 discuss the instrcam flow right being requested. PacifiCorp and
Reclamation should be included in this mecting, along with appropriate State agencics.

Encloscd is a money order for $200 to cover fees gssociated with this protest action.

Enclosurc

ce: (w/o enc.) MP-105, MP-440, Solicitor (S. Palmer)
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CERTIFIED RETURN RECEIPT REQUESTED

Orcgon Water Resources Department
Watcr Rights and Adjudications Branch
Steven P. Applegate, Administrator

158 12 th Strecet NE

Salem, OR 97310

Subject: Protest of Proposcd Final Order - Water Right Application 70094
Decar Mr Applegate:

As you are aware, the Klamath River Adjudication is well underway. Reclamation fully intends to file for both a storage
and a usc right for waters of the Klamath River and Upper Klamath T.ake. Granting the subjcct right to the State for
instrcam flow at this time would be premature and should be held until after the present adjudication is completed. We
are concerned that sufficient study of the proposed action has not been completed.

Flows bclow John C. Boyle Powcer Plant arc dependant upon upstream releases and downstream requirements at Iron
Gate Dam. Mcecting the flow schedule in the proposed certificate would, or could, place increased demands on Upper
Klamath Lake. During a low watcr year we understand that upstream needs may dictate a lower flow below Boyle.
Howcver, during normal operations, Reclamation docs not directly dictate to PacifiCorp operational decisions, We arce
concemed that PacifiCorp would be dirceted to comply with the instrecam flow. and that would result in flows below Iron
Gale in excess of Federal Encrgy Regulatory Commission requirements.

Bob Main indicated that the flows shown in the proposed Certificate arc minimum instantancous flows. The present
opcration of John C. Boyle does not have the flexibility to make that sustained relcase.

We suggest that a meeting be held in the near future 1o discuss the instrcam flow right being requested. PacifiCorp and
Reclamation should be included 1n this mecting, along with appropriate Stale agencics

Enclosed is a money order for $200 to cover fees ggsociated with this protest action.

Enclosurc

ce: (w/o enc.) MP-105, MP-440, Solicitor (S. Palmer)
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Bailey; IWR PFO Comments; Klamath and Lake Basins
Page 2
October 4, 1996

ODFW COMMENTS AND RECOMMENDATIONS
INSTREAM WATER RIGHT PROPOSED FINAL ORDERS

WRD BASIN: Klamath and Lake
ODFW FISH DISTRICT: Klamath

Note: unless otherwise specified, all comments/changes apply to both the Proposed Final Order
(PFO) and the draft Certificate.

1) 70094

Two requested flow regimes are listed in the PFO, one for recreation and one for fish. Only one
proposed flow regime is listed in the PFO, the higher one, for recreational use. On the draft
Certificate, only fish use is specified, but the flow regime for recreational use is proposed. It
seems both flow regimes and uses should be listed in the Certificate. It is unclear how WRD
would regulated these rights, but it does seems necessary to have them clearly spelled out in the
Certificate.

Further, in the case of requested flows for fish, EANF and unappropriated flows are greater in all
months, and therefore, the statutory presumption is established for fish uses. There is are some
months where requested recreation flows exceed EANF and this is where the presumption is not
established, but it is only for one of the uses.

2) 70486

The source name and reach descriptions are incorrect. The source name should be:
DREWS CREEK TRIB GOOSE LAKE.

The reach description should be:

DREWS CREEK FROM HEADWATERS RIVER MILE 0.0 (SECTION 34, T378S,
R17E); TO QUARTZ CREEK (NESW, SECTION 18. T38S. R17E).

3) 70661

The Range number in the upstream end of the reach description should be:
... (SENE, SECTION 8, T36S, R18E); ...

4) 70805

Requested flow in June and the Proposed flow in June on the draft Certificate should be; 120 cfs,

5) 70813



COPY CHECK-OFF SHEET FOR PROPOSED FINAL ORDERS

CC: FILE # IS 70094

WATERMASTER # DEL SPARKS

REGIONAL MANAGER: BOB MAIN

ODEF&W - Countyv: Klamath

DEQ

PARKS

OTHER STATE AGENCY TIF NECESSARY :

DIRVAESIIONSS BRI SAT: COLUMBIA RIVER INTERTRIBAL FISH COMMISSION; U.S. FISH & WILDLIFE;
(CHECK ONLY IF APPLICABLE) NORTHWEST POWER PLANNING COUNCIL & NATIONAL MARINE FISHERIES

POWER BUILDER UPDATER ;

WATER FOR LIFE (TODD HEIDGERKEN)
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rrM;cﬁégg MatFiEk, 01:38 PM 10/1/96 , No Subject

Datei:Tue; "1 Oct 1996 13:38:27 -0700 (PDT)

X-Sender: matticmj@mailhub.wrd.state.or.us

To: Cindy.S.SMITH@wrd.state.or.us %;53
From: Michael Mattick <Michael.J.MATTICK@wrd.state.or.us>

>From: Michael Mattick <Michael.J.MATTICK@wrd.state.or.us>

>Subject: IS70094 Joint IWR app with ODPR

>

S>>SDatel:Tue, R 0cth 19961 10i:10:29" -0700

>>X-Sender: krugerr@eagle.dfw.state.or.us

>>To: matticmj@chetco.wrd.state.or.us

>>From: Rick Kruger <rick.kruger@state.or.us>

>>Subject: IS70094 Joint IWR app with ODPR

>>Cc: Dwight.W.FRENCH@wrd.state.or.us, Marc.LIVERMAN@state.or.us

>>

>>This is follow up clarification about one of the IWR apps on the list I just
>>sent today about the unappropriated flows and the presumption.

>>

>>Application [IS70094 was a joint application for the mainstem Klamath River
>>from Boyle PH to the CA stateline. ODFW's interest is primarily fish &
>>flows were listed for that use. ODPR's interest is recreational boating and
>>fishing and flows were listed for that use.

>>

>>PFO IS70094 lists both flow regimes as REQUESTED but only proposes to issue
>>a right for the recreational flow regime. This may not seem like a problem,
>>but the draft Certificate is confusing because:

>2>

>> 1) it only lists the fish use - no mention is made of the
>>recreational use, and

>>

>> 2) it only lists the recreational flows - no mention is made of
>>flows for fish.

>>

>>In the case of the recreational flows, the REQUESTED exceeds EANF and
>>therefore the presumption does not apply, However, the REQUESTED fish flows
>>DO NOT exceed EANF or unappropriated flows and therefore the presumption

>>DOES APPLY to this flow regime. ~

>> kLQ LL;tiCX
>>Seems like some other method of handling this application is needed. ‘#kxbl QN

>> .

>>Is it possible to list both uses and flow regimes on the same Certificate,——-\J}Qo ( CL,*}-'
>>or should they be split into separate certificates, one for fish, one for 3 10) 25
>>recreation? Handling them both in the same Certificate is complicated by

>>the fact that the presumption applies to one but not the other.

>>

>>I'd like to hear your thoughts on this one too.

>>

[‘Pfiﬁtéa"fof'CiﬁdymS'SmitH’éCiﬁleS;SMITH@wrd{BtaEé;of.u3>”



Ol

ApPXAs182 9Pal996

i WATER
Director
Oregon Department of Fish and Wildlife RESOURCES
2501 SW First Ave
PO Box 59 DEPARTMENT

Portland OR 97207

Reference: Instream water rights in the Klamath Basin,
Files 70094, 70799, 70800, 70808, 70809, 70813-
70815, 70817, 70819, 70820, 70830-70832

Dear Oregon Department of Fish and Wildlife:

This document, called an "Initial Review", is to inform you of the
potential limitations to your proposed instream water right and to
describe some of your options. Based on the information you have
supplied, the Water Resources Department has made several
determinations:

The referenced applications are complete and not defective.
The proposed use is not prohibited by law;

The instream use is allowed under ORS 542.620, the Klamath
River Compact; :

1. Application 70094 Priority date: 10/13/89
JOINT APPLICATION FROM ODFW AND OREGON PARKS AND RECREATION DEPT.
KLLAMATH R TRIB PACIFIC OCEAN

KLAMATH COUNTY

KLAMATH R FM THE CONFLUENCE OF JC BOYLE POWERHOUSE TAILRACE &
THE NATURAL CHANNEL AT R.M. 220.4 (NWNW, S 13, T40S, R6E WM);
TO THE OREGON/CALIFORNIA BORDER R.M. 209.3 (NWNE,S13,T41S,R5E WM)

a. The amount of water requested for instream use:

Recreation

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500

Fish life and fish habitat

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
550 550 550 550 550 550 550 550 550 550 550 550

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV
2170 2290 2840 3390 3230 2780 1900 1330 1160 1260 1500

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130
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c. Allowable water use

Recreation

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1500 1500 1500 1500 1500 1500 1500 1330 1160 1260 1500 1500

Fish life and fish habitat

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
550 550 550 550 550 550 550 550 550 550 550 550

2. Application 70799 Priority date: 10/26/90

S FK SPRAGUE R TRIB SPRAGUE R
LAKE COUNTY

SOUTH FORK SPRAGUE RIVER FROM CAMP CREEK AT RIVER MILE 28.7 (SESW,
SECTION 14, TOWNSHIP 36S, RANGE 16E WM); CREEK RIVER MILE 21.6
(NWSW, SECTION 10, TOWNSHIP 37S, RANGE 16E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
40 40 40 40 40 20 10 10 10 40 40 40

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
SISO M 2159 17.6 54.4 92 375 TRERNO 6T 6.58 7.68 9572 1TSS 1255

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
WLE) S0 17.6 40 40 20 9.61 6.58 7.68 912 11°35 12.5

3. Application 70800 Priority date: 10/26/90

S FK SPRAGUE R TRIB SPRAGUE R
LAKE COUNTY

SOUTH FORK SPRAGUE RIVER FROM THE HEADWATERS AT RIVER MILE 32.0
(NENE, SECTION 2, TOWNSHIP 36S, RANGE 16E WM); TO CAMP CREEK AT
RIVER MILE 28.7 (SESW, SECTION 14, TOWNSHIP 36S, RANGE 16E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
6 6 10 10 10 7 4 4 4 10 6 6

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
385283 FI6 6 4.91 15187 29.3 1253 NN 3722 2.16 2.51 Soelal 3.58 3.78

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
3.52 3.66 4.91 10 10 7 3.22 2.16 2,51 3.11 3.58 355785
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4. Application 70808 Priority date: 10/26/90

DEMING CR TRIB S FK SPRAGUE R
KLAMATH COUNTY

DEMING CREEK FROM THE HEADWATERS (SECTION 1, TOWNSHIP 36S, RANGE

15E WM) ; TO ROCKY FLAT CREEK (DRAINING CAMPBELIL RESERVOIR) (SENW,
SECTION 24, TOWNSHIP 36S, RANGE 14E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
10 10 10 10 10 5 1 1 5 10 10 10

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN  JUL AUG SEP oCcT NOV DEC
705572 1 O 1! 18 66.4 75.2 18.4 3.18 2.34 2.89 4.05 5.92 7.48

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV DEC
755721 0 10 10 10 5 1 1 2.89 4.05 592 7.48

5. Application 70809 Priority date: 10/26/90

FISHHOLE CR TRIB S FK SPRAGUE R
KLAMATH COUNTY

FISHHOLE CREEK FROM BRIGGS SPRINGS (NENW, SECTION 35, TOWNSHIP 38S,
RANGE 15E WM); TO THE MOUTH AT RIVER MILE 0.0 (NWSE, SECTION 27,
TOWNSHIP 36S, RANGE 14E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
10 10 10 10 10 7 4 4 4 10 6 6

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
151935 B2 56 48.2 55.1 33.3 23.5 10.9 5.02 4.81 5.43 S35 8.08

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
10 10 10 10 10 7 4 4 4 5.43 5E35 6
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6. Application 70813 Priority date: 10/26/90

UPPER KLAMATH L TRIB KLAMATH R
KLAMATH COUNTY

LINK RIVER FROM LINK RIVER DAM (SECTION 30, TOWNSHIP 38S, RANGE 9E

WM) ; TO LAKE EWAUNA AT RIVER MILE 0.0 (SECTION 32, TOWNSHIP 38S,
RANGE 9E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
60 60 80 80 80 30 20 40 30 30 30 50

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
2120 2210 2680 3210 3120 2740 1880 1310 1140 1240 1470 1760

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
60 60 80 80 80 30 20 40 30 30 30 50

7. Application 70814 Priority date: 10/26/90

LONG CR TRIB SYCAN R
KLAMATH COUNTY

LONG CREEK FROM UNNAMED TRIBUTARY (SW1/4, SECTION 1, TOWNSHIP 338,
RANGE 15E WM); TO THE MOUTH AT RIVER MILE 0.0 (SENE, SECTION 36,
TOWNSHIP 32S, RANGE 14E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3 3 6 6 6 3 1 1 1 6 3 &

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
4 4.83 8.5 28.5 58.4 21951 3.83 2.28 2.45 2.89 3.59 4.22

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
3 3 6 6 6 3 1 1 1 2.89 3 3
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8. Application 70815 Priority date: 10/26/90

N FK SPRAGUE R TRIB SPRAGUE R
LAKE COUNTY

NORTH FORK SPRAGUE RIVER FROM HEAD OF RIVER SPRING AT RIVER MILE
34.0 (SWSW, SECTION 15, TOWNSHIP 35S, RANGE 16E WM) TO SHEEPY CREEK
AT RIVER MILE 17.5 (SENW, SECTION 15, TOWNSHIP 35S, RANGE 15E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV DEC
30 30 30 30 30 20 10 10 10 30 30 30

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
S 1552 BN 6 2157 52.5 97.8 199 143 79 66.2 76.8 88.9 86.3 79.2

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
30 30 30 30 30 20 10 10 10 30 30 30

9. Application 70817 Priority date: 10/26/90

PARADISE CR TRIB SKULL CR
KLAMATH COUNTY

PARADISE CREEK FROM HEADWATER SPRINGS (NENE, SECTION 21, TOWNSHIP
34S, RANGE 15E WM(; TO THE MOUTH AT RIVER MILE 0.0 (SWNE, SECTION
22, TOWNSHIP 33S, RANGE 15E WM)

a. The amount of water requested for instream use:

JAN  FEB MAR APR MAY JUN JUL AUG  SEP OCT NOV  DEC
3 3 6 6 6 3 1 1 1 6 3 3

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
BETORERS P82 6.91 24.3 49.2 17 2.94 1.75 1.89 20423 2.81 3.32

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
3 3 6 6 6 3 1 1 1 215123 2.81 3
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10. Application 70819 Priority date: 10/26/90

SUN CR TRIB ANNIE CR
KLAMATH COUNTY

SUN CREEK FROM CRATER LAKE NATIONAL PARK BOUNDARY (SENW, SECTION

17, TOWNSHIP 32S, RANGE 7.50E WM); TO THE MOUTH AT RIVER MILE 0.0
(SECTION 4, TOWNSHIP 33S, RANGE 7.50E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
10 10 10 10 10 10 8 8 8/15 15 15/10 10

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
10BN ON4'9 9.86 14.9 26.6 32.8 27 16.9 13.4 16 12.7 13.8

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
10 9.49 9.86 10 10 10 8 8 8/13.4 15 12.7/10 10

11. Application 70820 Priority date: 10/26/90

SYCAN R TRIB SPRAGUE R
LAKE COUNTY

SYCAN RIVER FROM SOUTH FORK SYCAN RIVER AT RIVER MILE 68.2 (SECTION
35, TOWNSHIP 33S, RANGE 16E WM); TO PARADISE CREEK AT RIVER MILE
58.2 (SWNE, SECTION 22, TOWNSHIP 33S, RANGE 15E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV -DEC
15 15 20 20 20 15 12 10 10 20 15 15

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1.5 2 18.2 50.9 116 54.8 13 7.42 75195 8.99 10.2 11.3

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
105N 2 18.2 20 20 15 12 7.42 7595 8.99 10.2 11.3
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12. Application 70830 Priority date: 10/26/90

SEVENMILE CR TRIB UPPER KLAMATH L
KLAMATH COUNTY

SEVENMILE CREEK FROM DRY CREEK AT RIVER MILE 17.9 (NWSW, SECTION
11, TOWNSHIP 33S, RANGE 6E WM); TO THE MOUTH AT RIVER MILE 0.0
(SWNE, SECTION 9, TOWNSHIP 35S, RANGE 7.50E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
15 15 15 15 15 12 10 10 8 15 15 15

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
905303 97.3 102 106 105 71.1 59.9 64 73.2 88.7 90.5

c. Allowable water use

JAN FEB MAR APR MAY JUN  JUL AUG SEP oCT NOV DEC
15 15 15 15 15 12 10 10 8 15 15 15

13. Application 70831 Priority date: 10/26/90

ANNTIE CR TRIB WOOD R
KLAMATH COUNTY

ANNIE CREEK FROM EAST FORK ANNIE CREEK AT RIVER MILE 13.0 (SECTION
18, TOWNSHIP 31S, RANGE 6E WM); TO THE MOUTH AT RIVER MILE 0.0
(SESW, SECTION 10, TOWNSHIP 33S, RANGE 7.50E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
40 40 40 40 40 30 20 20 20 40 40 40

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
44 .4 41.1 42.7 64.3 115 142 117 73 57.9 69.4 54.8 5947

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
40 40 40 40 40 30 20 20 20 40 40 40
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14. Application 70832 Priority date: 10/26/90

BROWNSWORTH CR TRIB S FK SPRAGUE R
KLAMATH COUNTY

BROWNSWORTH CREEK FROM HAMMOND CREEK AT RIVER MILE 3.0 (NWNE,
SECTION 31, TOWNSHIP 36S, RANGE 16E WM) ; TO THE MOUTH AT RIVER MILE
0.0 (SENW, SECTION 2, TOWNSHIP 37S, RANGE 1S5E WM) '

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
10 10 10 10 10 6 3 1 1 3 10 10

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
8.36 9.64 14.2 45.1 66.5 2372 5.39 3.81 4.52 5191 7.46 8.55

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
8.36 9.64 10 10 10 6 3 1 1 3 7.46 8.55

NOTE: Exceptions to the instream water right flows are likely to
appear on the certificate if one is issued. The Department is
working on the exact wording of the conditions. The conditions are
likely to allow some amount of additional appropriations for human
and livestock consumption.

Your applications can be moved to the next phase of the water
rights application review process.

Please reference the application number when sending any
correspondence regarding the conclusions of this initial review.
Comments received within the comment period, will be evaluated at
the next phase of the process.

At this time, you must decide whether to proceed or to withdraw
your applications as described below.

Withdrawal :

If you choose not to proceed, you may withdraw your application.
To accomplish this you must notify the Department in writing by May
53 P10, 67 For your convenience you may use the enclosed "STOP
PROCESSING" form.
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To Proceed With Your Application:

If you choose to proceed with an application, you do not have to
notify the Department. Your applications will automatically be
placed on the Department’s Public Notice to allow others the
opportunity to comment. After the comment period the Department

will complete a public interest review and issue a proposed final
order.

If yvou have an estions:

Feel free to call Michael Mattick at (503) 378-8455 ext. 276 or 1

(800) 624-3199 if you have any questions. Please have your
application number(s) available if you call.

Sincerely,

@(/7 @

Cindy Smith
Initial Review Team

cek Regional Manager, Watermaster, Water Availability
Section
enclosures: Stop Processing Form
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April 29, 1996

Director
Oregon Department of Parks and Recreation W NI
1115 Commercial Street NE RESOURCES

Salem OR 97310-1001

DEPARTMENT

Reference: Instream water rights in the Klamath Basin,
File 70094

Dear Oregon Department of Parks and Recreation:

This document, called an "Initial Review", is to inform you of the
potential limitations to your proposed instream water right and to
describe some of your options. Based on the information you have
supplied, the Water Resources Department has made several
determinations:

The referenced applications are complete and not defective.
The proposed use is not prohibited by law;

The instream use is allowed under ORS 542.620, the Klamath
River Compact;

1. Application 70094 Priority date: 10/13/89
JOINT APPLICATION FROM ODFW AND OREGON PARKS AND RECREATION DEPT.
KLAMATH R TRIB PACIFIC OCEAN

KLAMATH COUNTY

KLAMATH R FM THE CONFLUENCE OF JC BOYLE POWERHOUSE TAILRACE &
THE NATURAL CHANNEL AT R.M. 220.4 (NWNW, S 13, T40S, R6E WM);
TO THE OREGON/CALIFORNIA BORDER R.M. 209.3 (NWNE,S13,T41S,RS5E WM)

a. The amount of water requested for instream use:

Recreation

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500

Fish life and fish habitat

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
550 550 550 550 550 550 550 550 550 550 550 550

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
2170 2290 2840 3390 3230 2780 1900 1330 1160 1260 1500 1810

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130
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c. Allowable water use

Recreation

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1500 1500 1500 1500 1500 1500 1500 1330 1160 1260 1500 1500

Fish life and fish habitat

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCcT NOV DEC
550 550 550 550 550 550 550 550 550 550 550 550

NOTE: Exceptions to the instream water right flows are likely to
appear on the certificate if one is issued. The Department is
working on the exact wording of the conditions. The conditions are
likely to allow some amount of additional appropriations for human
and livestock consumption.

Your applications can be moved to the next phase of the water
rights application review process.

Please reference the application number when sending any
correspondence regarding the conclusions of this initial review.
Comments received within the comment period, will be evaluated at
the next phase of the process.

At this time, you must decide whether to proceed or to withdraw
your applications as described below.

Withdrawal :

If you choose not to proceed, you may withdraw your application.
To accomplish this you must notify the Department in writing by May
1537 140/9 618 For your convenience you may use the enclosed "STOP
PROCESSING" form.

To Proceed With Your Application:

If you choose to proceed with an application, you do not have to
notify the Department. Your applications will automatically be
placed on the Department’s Public Notice to allow others the
opportunity to comment. After the comment period the Department
will complete a public interest review and issue a proposed final
order.
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If you have any questions:

Feel free to call Michael Mattick at (503) 378-8455 ext. 276 or 1

(800) 624-3199 if you have any questions. Please have your
application number(s) available if you call.

Sincerely,

Cindy Smith y
Initial Review Team

cek Regional Manager, Watermaster, Water Availability
Section

enclosures: Stop Processing Form
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WATER
RESOURCES
DEPARTMENT

March 8, 1995

Karl G. Anuta, Esq.
Larry N. Sokol & Associates
735 SW First Avenue
Portland, OR 97204

RE: Application IS 70094
Dear Karl:

I am sorry that you did not receive previous updates regarding
the status of the above-referenced application. It is one of 36
instream water right applications in the Klamath Basin that have
not yet had a technical review issued. We expect we will begin
issuing technical reviews by late Summer, 1995, upon completion
of water availability data for the basin.

The file has copies of your letters of November 29, 1990,
August 16, 1991, and January 11, 1995. You will receive a copy
of the appropriate correspondence when it is issued.

If you have any questions, please give me a call.

Sincerely,

Y-

Martha O. Pagel
Director

MOP: DF/dpc.272
cc: Water Rights Division

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130
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EVELYN CONROY SPARKS * (203)3228:0830

KARL G. ANUTA
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August 16, 1991

Mike Mattick

Oregon Water Resources Dept.
3850 Portland Road, NE
Salem, OR 97303

Re: Klamath River Instream Water Right Application No. 70094

Dear Mike:

I represent a number of conservation groups who are
concerned with the above-referenced instream water right.
Attached is a copy of a November 29, 1990 letter that I wrote
to Jake Szramek on this matter.

To-date, I have not received a response. Moreover, I have
not even heard from the Department on this matter, although I
requested that I be placed on the mailing list. Please advise
me immediately of the status of this instream water right and
the reason, if any, why it has not been issued yet.

As you know, this right was applied for in October of
1989. Do you think most private irrigation interests would
wait for almost three full years for a right without any action
being taken — not even a contest case scheduled? We both know
the answer to that question. It is incredible to me that this
type of important public right would be allowed to languish for
so long.

I look forward to your written response in the very near
future. The matter has been back-burnered for way too long.
As far as I am aware, the Department has provided no rational
reason for not moving forward.' We both know that the mere

! T am independently aware of a federal court action by
the U. S. Government on the Klamath adjudication However, that
involves federal reserve rights and an adjudication, not state
instream rights. Such rights can only help, not harm the

FILE COPY



Mike Mattick, OWRD

Re:

App. 70094

Augqust 16, 1991
Page 2

existence of a controversy is not a rationale for delaying a
decision. If anything, existence of controversy is a basis for

resolving the dispute more quickly, so that all involved know
how to proceed.

Sincerely,

Karl G. Anuta

KGA:pl

ccC?

Liz Frenkel, The Sierra Club

Bill Bakke, Oregon Trout

Jim Garvey, Save Our Klamath River

David Paul, NEDC

Bob Doppelt, Oregon Rivers Council

Andy Kerr, Oregon Natural Resources Council
Karen Russell, WaterWatch

Ed Goodman, Oregon Legal Services

Adam Berger, SCLDF

Harold Sawyer, DEQ

Al Cook, Parks Department

Al Mirati, ODF&W

Martha Pagel, Natural Resources Assist., Governor’s Office
Bill Young, Director, Water Resources Dept.
Lorna Stickel, Water Resources Commission
Paul Koberstein, The Oregonian
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AN 9 STROWBRIDGE BUILDING
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LARRY I. SOKOL WA _s DEPT. PORTLAND, OREGON 97204

KARL G. ANUTA® (503) 228-6469

SRl ERL DRECON
SALE REGON FAX (503) 228-6551

“ALSO ADMITTED IN WASHINGTON

January 11, 1995

Martha Pagel, Director

Oregon Water Resources Department
3850 Portland Road NE

Salem, OR 97303

Re: Klamath River Insteam Water Right
Application No. 70094

Dear Martha:

I represent the Sierra Club, Oregon Trout, Save Our
Klamath River, The Northwest Environmental Defense Center,
Pacific Rivers Council, Oregon Natural Resources Council, and
American Rivers. As you may know, all of these groups are
strongly opposed to the Salt Caves hydroelectric project.

Enclosed are copies of a November 29, 1990 and August 16,
1991 letter that I wrote to the Water Resources Department
trying to determine what was going on with the Klamath River
Insteam water right. To date, I still do not know what the
status of the application is.

I look forward to hearing from you.
Sincerely,
M/ T
Karl G. Anuta |
KGA:pm
cc: Clients, w/enc.
Karen Russell, WaterWatch, w/enc.

Adam Berger, SCLDF, w/enc.
Stephanie Burchfield, ODFW, w/enc.
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January 11 . 1995 “ALSO ADMITTED I WASHINGTON

Martha Pagel, Director

Oregon Water Resources Department
3850 Portland Road NE

Salem, OR 97303

Re: Klamath River Insteam Water Right
Application No. 70094

Dear Martha:

I represent the Sierra Club, Oregon Trout, Save Our
Klamath River, The Northwest Environmental Defense Center,
Pacific Rivers Council, Oregon Natural Resources Council, and
American Rivers. As you may know, all of these groups are
strongly opposed to the Salt Caves hydroelectric project.

Enclosed are copies of a November 29, 1990 and August 16,
1991 letter that I wrote to the Water Resources Department
trying to determine what was going on with the Klamath River
Insteam water right. To date, I still do not know what the
status of the application is.

I look forward to hearing from you.
Sincerely,
»m/ /
Karl G. Anuta |
KGA:pm
cc: Clients, w/enc.
Karen Russell, WaterWatch, w/enc.

Adam Berger, SCLDF, w/enc.
Stephanie Burchfield, ODFW, w/enc.
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August 18, 1994
WATER

RESOURCES
DEPARTMENT

Bernard L. Simonsen

Rocking AC Ranch

9390 Highway #140 East
Klamath Falls, OR 97498

Reference: File G-12868 - Rocking AC Ranch
File G-13712 - Robert and Helen Cheyne
Instream water right applications - IS-70094,
IS-70799 through IS-70802, IS-70804, IS-70805,
IS-70806, IS-70808, IS-70809, IS-70812 through
IS-70817, IS-70820 through IS-70823 and IS-70832

Dear Mr. Simonsen:

Your letters of February 6, February 16, March 31 and July 21
were recently brought to my attention. I apologize for the delay
in responding to your letters in a more timely fashion, however
the demands on my time seem to exceed my ability to preform tasks
as promptly as I would like.

In regards to Application G-12868, we have received, what we
consider two letters of objections to the technical review
report. One from WaterWatch of Oregon and your letter of
February 6, 1994. Both of these letters will be addressed by
staff as soon as time allows.

Application G-13712 in the name of Mr. and Mrs. Cheyne, filed on
June 13, 1994, has yet to receive a review by staff and will
receive a technical review report in the order it is was received
with other requests. Your comment form was received on June 28,
1994 as an interested party and you will be placed on our
distribution list to receive a copy of the technical review
report when it is completed.

I am enclosing a list of instream water right applications that
were submitted by the Oregon Department of Fish and Wildlife for
the waters of the Klamath River Basin. I have highlighted the
applications in which you expressed an interest in. These
applications are referenced above. Please review the list. If
there are any other instream water right applications
you wish to receive a technical review report and have
an opportunity to object, please notify me and I will
include you as an interested party.

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130

2




August 18, 1994
Bernard L. Simonsen
Rocking AC Ranch
Page Two

The process for instream water right applications is described by
our Division 77 Administrative Rules (copy enclosed), and is
similar to our out-of-stream or groundwater application process.

Again I apologize for the delay in responding to your request.
Please feel free to contact me if you have any questions and I
will be happy to address any concerns you may have.

Respectfully,

Steve Brown

Water Rights Program Analyst
Water Right/Adjudication Division
cc: files

1211
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July 12, 1993

Jean Fay Harmon
P.O. Box 762 -
Neskowin, OR 97149 RESOURCES

DEPARTMENT

WATER

Dear Ms. Harmon:

Thank you for your recent letter about the need to protect the Klamath River from the
Salt Caves project. As you probably know, the Klamath has been designated a scenic
waterway by the people of the state. Accordingly, the State through its various agencies
including the Water Resources Department, views the project as prohibited by state law.
Although legal struggles continue between the State, the project sponsor and the federal
government, the State is strongly committed to this position.

You also urge that an instream water right application for the Klamath River be
approved as soon as possible. There are actually two instream water right applications
for different stretches of the Klamath River. Unfortunately, these applications like many
others, are caught up in an applications backlog brought on by the drought and other
factors. The Water Resources Department is working hard to process applications as
quickly as possible. A copy of your letter has been placed in the instream application
files. This means you will be notified as soon as the applications are “up” for
preliminary review and additional public comment.

In the meantime, you may take some comfort from the knowledge that even in the
absence of instream water rights, the flows needed for state scenic waterways are
already protected from the effects of any additional proposed water uses. That is, state
law requires us to assure flows needed for the scenic waterway are met before issuing
any new water rights. These flow levels have been identified in close cooperation with
other state and federal agencies to protect fish, wildlife and recreation.

Thanks again for your interest in Oregon’s water resources. If you have any questions,
please feel free to phone Rick Bastasch at 1-800-624-3199, ext. 324.

Sincerely,

Martha O. Pagel
Director

cc:  Application File IS 70094
Application File IS 70812

MOP:rab

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130



RECEIVED
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WATER RESOURCES DEPT.
SALEM, OREGON

Post Office 762
Neskowin, OR 97149
June 26, 1993

William H. Young, Director
Water Resources Department
3850 Portland Road
Salem, Oregon 97310

Dear Mr. Young:

The Upper Klamath River must be saved--for fish, wildlife, and people. Even
"civilized" people need the opportunity to enjoy the kind of peace and renewal
that only a wilderness environment can provide. Particularly a wilderness
beside a mind-boggling rush of free-flowing water. (As you sit in your big
city office plowing through all this mail, don't you wish you were in such a
place right now? At Teast there should be comfort in knowing it is still
there for you! Just as it should always be, respected and protected.)

We cannot allow continuation of the incredibly disastrous Salt Caves project.
The damage caused by implementation of this imbecilic idea is both illogical
and immoral. Plus despite the erroneous claims of some short-sighted greedy
individuals, the dam isn't even economically sound or practically necessary.

Rivers are not meant to be exploited for the benefit of a few companies or
utilities. They are our rivers, our riches--mine and yours.

lor the sake of all of us, issue the Scenic Waterway in-stream water right for
Oregon's Upper Klamath River now.

Sincerely,

Z N0 )
S o e

Jean Fay Harmon
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WATER RESOURCES DEPI.
SALEM, OREGON

Pozt Office 762
Neskowin, OR 97149
June 26, 1993

William H. Young, Director
Water Resources Department
3850 Portland Road
Salem, Oregon 97310

Dear Mr. Young:

The Upper Klamath River must be saved--for fish, wildlife, and people. Even
"civilized" people need the opportunity to enjoy the kind of peace and renewal
that only a wilderness environment can provide. Particularly a wilderness
beside a mind-boggling rush of free-flowing water. (As you sit in your big
city office plowing through all this mail, don't you wish you were in such a
place right now? At least there should be comfort in knowing it is still
there for you! Just as it should always be, respected and protected.)

We cannot allow continuation of the incredibly disastrous Salt Caves project.
The damage caused by implementation of this imbecilic idea is both illogical
and immoral. Plus despite the erroneous claims of some short-sighted greedy
individuals, the dam isn't even economically sound or practically necessary.

Rivers are not meant to be exploited for the benefit of a few companies or
utilities. They are our rivers, our riches--mine and yours.

tor the sake of all of us, issue the Scenic Waterway in-stream water right for
Oregon's Upper Klamath River now.

Sincerely,
Z 77
Q 2B 7&"2 V/Vg-/)— At o

Jean Fay Harmon
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BISATESTIEEN S U
KLAMATH R

SOURCE > TRIBUTARY

T - - ——————— - - ——————————————— -

KLAMATH R > PACIFIC OCEAN 1,447.68
0.00

W UPPER KLAMATH L > KLAMATH R 1,112.88
0.00

DENNY CR > W UPPER KLAMATH L 11555500
0.00

MOSS C€R > W UPPER KLAMATH L 1.50
0.00

ODESSA CR > W UPPER KLAMATH L 1.380
0.00

VARNEY CR > W UPPER KLAMATH L 3.82
0.00

FOURMILE CR > W UPPER KLAMATH L 11.50
5) (S

UNN STR > FOURMILE CR 0.38
0.00

EAKE OF THE WOGDS > SELDOM CR 0.41
0.00

UNN STR > LOST CR 0.00
0.80

LONG L > LONG CR 0.00
320.00

FOURMILE L > FOURMILE CR 20.00
33,000.00

RECREATION CR > W UPPER KLAMATH L 0.02
0.00

W FK THOMPSON CR > THOMPSON CR 05l
0.00

SEVENMILE CR > W UPPER KLAMATH L 63.01
0.00

FOURMIEE \CR > SEVENMILE CR 1L5) 5Bl
0.00

UNN STR > FQURMILE CR 0.01
0.00

I4 M

@ES
ACF

CFS
ACE

@S
ACFE

GES
ACE
CFS
ACF

@RS
ACF
GRS
ACF
@RS
ACF

A

TRIBUTARY OF

TOTAL DIVERTED

R ¥ DGR

PACIFIC OCEAN

AGRIC. INDUST. MUNIC.
608.02 819.70 0.00
0.00 0.00 0.00
111.88 1,000.00 0.00
0.00 0.00 0.00
1.3 %510 0.00 0.00
0.00 0.00 0.00
1.50 0.00 0.00
0.00 0.00 0.00
1.80 0.00 0.00
0.00 0.00 0.00

3 575 0.00 0.00
0.00 0.00 0.00
11.00 0.00 0.00
1.62 0.00 0.00
0.38 0.00 0.00
0.00 0.00 0.00
0.01 0.00 0.00
0.00 0.00 0.00
0.00 0.00 0.00
0.80 0.00 0.00
0.00 0.00 0.00
320.00 0.00 0.00
0.00 10.00 10.00
33,000.00 0.00 0.00
0.00 0.00 0.00
0.00 0.00 0.00
0.51 0.00 0.00
0.00 0.00 0.00
63.01 0.00 0.00
0.00 0.00 0.00
15.91 0.00 0.00
0.00 0.00 0.00
0.00 0.00 0.00
0.00 0.00 0.00

DOMEST.

RECREAT.

MISC.

UNKNOWN

19
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Page 2 KLAMATH R TRIBUTARY OF  py.rcrc OCEAN

SOURCE > TRIBUTARY TOTAL DIVERTED  AGRpc, INDUST.  MUNIC. DOMEST. RECREAT.  MISC. UNKNOWN

THREEMILE CR > FOURMILE CR 6.90 CFS 6.90 0.00 0.00 0.00 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

CRANE CR > THREEMILE CR SIBEGE'S 5 725 0.00 0.00 0.00 0.00 0.00 il
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

CHERRY CR > FOURMILE CR 12.34 CFS 18208374 0.00 0.00 0.00 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

NANNIE CR > CHERRY CR 0.08 CF 0.08 0.00 0.00 0.00 0.00 0.00 0
0.00 ACF 0. 0.00 0.00 0.00 0.00 0.00

UNN STR > SEVENMILE CR 0.01 CFS 0.01 0.00 0.00 0.01 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

SHORT CR > SEVENMILE CR 0.00 CFS 0.00 0.00 0.00 0.00 0.00 0.00 3
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

WOOD R > W UPPER KLAMATH L 379.20 CFS 379.20 0.00 0.00 0.00 0.00 0.00 3
0.00 AC 0.00 0.00 0.00 0.00 0.00 0.00

CROOKED CR > WOOD R 25.81 CFS 4.81 0.00 0.00 0.00 0.00 21.00 il
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

AGENCY CR > CROOKED CR 8.98 CFS 8.98 0.00 0.00 0.00 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

FORT CR > WOOD R 7.0.935. CES 32.65 0.00 0.00 0.00 0.00 44.70 4
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

ANNIE CR > WOOD R 78.48 CFS 77.91 0.01 0.42 0.00 0.00 0.13 6
373 NCE 0.00 0.00 0.00 0.00 0.00 Dol

SUN CR > ANNIE CR 0.32 CFS 0.00 0.16 0.16 0.00 0.00 0.00 4
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

VIDAE CR > SUN CR 0.26 CFS 0.00 0.16 0.10 0.00 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

POLE BRIDGE CR > ANNIE CR 0.21 CFS 0.00 0.16 0.05 0.00 0.00 0.00 0
0.00 ACF .00 0.00 0.00 0.00 0.00 0.00

MUNSON CR > ANNIE CR 0.63 CFS 0.00 0.00 0.63 0.00 0.00 0.00 0

E UPPER KLAMATH L > KLAMATH R 20.91 CFS 19.84 0.01 0.00 0.01 0.04 1.00 0

15.68 ACF 12.18 0.00 0.00 0.00 3.50 0.00

UNN STR > E UPPER KLAMATH L 1.00 CFS 0.00 1.00 0.00 0.00 0.00 0.00 0

0.00 ACF 0,00 0.00 0.00 0.00 0.00 0.00

!
|
|
|
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Page

SOURCE > TRIBUTARY

WILLIAMSON R > E UPPER KLAMATH L 420.00
10.23
SPRAGUE R > WILLIAMSON R 191.71
el
UNN STR > SPRAGUF R 0.00
0.50
WHITEHORSE SPR CR > SPRAGUE R 0.00
0.26
UNN STR > WHITEHORSE SPR CR 4.00
0.00
COPPERFIELD CR > SPRAGUE R 1.60
2.58
UNN STR > SPRAGUE R 0.00
204110,
UNN STR > SPRAGUE R 0.01
0.83
UNN STR > SPRAGUE R 4.76
2,874.00
UNN STR > SPRAGUE R 0.00
0.09
UNN STR > SPRAGUE R 0.01
0.32
UNN STR > SPRAGUE R 0.00
2.87
TROUT CR > SPRAGUE R 196
0.00
N FK TROUT CR > TROUT CR 0.05
0.00
S FK: TROUT CR > TROUT CR e
0.10
M FK TROUT CR > S FK TROUT CR 0.59
0.00

: PR =l o)
UNN STR > SPRAGUE R oEo0
1.30

5 KLAMATH R TRIBUTARY of

TOTAL DIVERTED

CFS
ACF

GRS
ACF

CES
ACF

GRS
ACF

€IS
ACF

R E PROERSI

PACIFIC OCEAN

-
. ——-—

INDUST.

DOMEST.

RECREAT.

MISC. UNKNOWN
4.01 0
0.00
3.05 il
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
1.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
1.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
1.00 0
0.00
0.00 0
0.00
0.00 0
0.00
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Page ¢ KLAMATH R TRIBUTARY OF  pacre1c OCEAN

SOURCE > TRIBUTARY TOTAL DIVERTED  AGRIc. INDUST.  MUNIC. DOMEST. = RECREAT. MISC. UNKNOWN

UNN STR > SPRAGUE R 0.02 CFS 0.0 0.00 0.00 0.01 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

UNN STR > SPRAGUE R 0.01 CFS 0.01 0.00 0.00 0.00 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

ROCK CR > SPRAGUE R SGIONGES 3.56 0.00 0.00 0.00 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

UNN STR > ROCK CR 0.06 CFS 0.06 0.00 0.00 0.00 0.00 0.00 0
0.55 ACF 0.55 0.00 0.00 0.00 0.00 0.00

UNN STR > ROCK CR 0.00 CFS 0.00 0.00 0.00 0.00 0.00 0.00 0
0.25 ACF 0.25 0.00 0.00 0.00 0.00 0.00

UNN STR > SPRAGUE R ol GRS 11 0.00 0.00 0.00 0.00 0.00 0
0.30 ACF 0.30 0.00 0.00 0.00 0.00 0.00

WHISKY CR > SPRAGUE R 315l 81N EHRS 34.79 0.00 0.00 0.02 0.00 1.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

E BR WHISKY CR > WHISKY CR 5.42 CFS 5.42 0.00 0.00 0.00 0.00 0.00 0
.07 ACF 0.07 0.00 0.00 0.00 0.00 0.00

UNN STR > E BR WHISKY CR 0.00 CFS 0.00 0.00 0.00 0.00 0.00 0.00 0
0.01 ACF 0.01 0.00 0.00 0.00 0.00 0.00

UNN STR > WHISKY CR 0.00 CFS 0.00 0.00 0.00 0.00 0.00 0.00 0
0.05 ACF 0.05 0.00 0.00 0.00 0.00 0.00

UNN STR > SPRAGUE R 0.01 CFS 0.01 0.00 0.00 0.00 0.00 0.00 0
0.17 ACF 0.17 0.00 0.00 0.00 0.00 0.00

SYCAN R > SPRAGUE R 30.95 CFS 30.80 0.15 0.00 0.01 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

PONINA CR > SNAKE CR 0.02 CFS 0.01 0.00 0.00 0.01 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

MILL CR > SNAKE CR 1.00 CFS 0.00 0.00 0.00 0.00 0.00 1.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

BLUE CR > SYCAN R SRS GES 3.35 0.00 0.00 0.00 0.00 0.00 0

UNN STR > SYCAN R 1.00 CFS 0.00 0.00 0.00 0.00 0.00 1.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

LONG CR > SYCAN R 246.96 CFS 24.63 0.33 0.00 0.00 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00



Page 5

SOURCE > TRIBUTARY

COYOTE CR > SYCAN R

SHAKE CR > SYCAN R

UNN STR > SHAKE CR

UNN STR > CHOCKTOOT CR

EONGE €R > SYCAN R

BROWN CR > SPRAGUE R

UNN STR > BROWN CR

MINERAL CR > BROWN CR

UNN STR > BROWN CR

UNN STR > SPRAGUE R

N FK SPRAGUE R > SPRAGUE R

ETVEMILE CR > N FK SPRAGUE

UNNBSTIRESETVEMTLE ER

UNN STR > FIVEMILE CR

MERYIE CR > N FK SPRAGUE R

LONG CR > MERYL CR

BOULDER CR > N FK SPRAGUE R

BIFAL “SERIEN S U

KLAMATH R TRIBUTARY OF

M M

AR Y DEDORT

TOTAL DIVERTED  AGRIc.

—— -~ — - — -

nw

ACF

CFS
ACF
CFS
ACF
CFS
ACF

GBS
ACF

-
-

Pac1FIC OCEAN

INDUST .

- — -

MUNIC.

RECREAT.

MISC.

UNKNOWN

181!
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SOURCE > TRIBUTARY

BERRY CR > N FK SPRAGUE R

WALKER CR > N FK SPRAGUE R

GOLD CR > DEAD COW CR

S FK SPRAGUE R > SPRAGUE R

DEMING CR > S FK SPRAGUE

A

FRITTZ CR > DEMING CR

FISHHOLE CR > S FK SPRAGUE R

(=
=
z
v
-
9

> FPISHHROLEE CR

PO ISECRESUESHHOLLE 'CR

UNN STR > FISHHOLE

o)
>0

3
0

UNN STR > FISHHOLE

ROBINSON SPRING CR > FISHHOLE CR

UNN STR > FISHHOLE CR

UNINE STTIRY > FESHHOIEE CR

[BOSTVAESEYSIGRS>ERTSHACI'E CR

UNN STR > FISHHOLE CR

BIG SWAMP CR > FISHHOLE CR

BASIN SUMMAR.Y

KLAMATH R TRIBUTARY OF

6.00

25.00
3,200.00

SIENES
520.00

538
1,539.39

o O
e

n O

o0 O

CFS
ACF

CFS
ACF

CFS
ACF

GRS
ACF

=00

25,00
3,200.00

3.13
520.00

503

1,264.39

0.00
230.10

R ELPEOSERT

PAcIFIC OCEAN

INDUST.

DOMEST.

RECREAT.

MISC.

0.00
275.00

0.00
84.60

0.00
350.00

UNKNOWN

30

12

27
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SOURCE > TRIBUTARY

UNN STR > FISHHOLE

PARADISE CR > S FK

UNN STR > PARADISE

UNN STR > PARADISE

BADGER CR > PARADIS

UNN STR > PARADISE

UNN STR > S FK SPRA

HSHSIESH@CERE D SSIIEK

UNN STR > ISH TISH

UNN' STR > ISH TISH

SPRAGUE R

CR

CR

|55

CR

SP

CR

CR

BROWNSWORTH CR > S FK

LONG CR > BROWNSWORTH

CR

RAGUE R

SPRAGUE R

CR

POTHOLE CR > WHITWORTH CR

SPRING CR > WILLIAMSON R

EARKINS CR > WILLIAMSON R

HOG CR > WILLIAMSON

UNN STR > HOG CR

o]

BEFALS I¥EN STUMMAR Y o EiRlD RT
KLAMATH R TRIBUTARY of PACIFIC OCEAN

TOTAL DIVERTED AGRIC INDUST.
0.00 CFS . - dnua. 0.00
0.05 ACF g'gg 0.00
1.00 CFS 0.00
35.50 ACF 1g T o 0.00
0.00 CFS 0..00 0.00
0.60 ACF 0. 40 0.00
0.00 CFS 0.00 0.00
15.50 ACF 15.50 0.00
0,00 .CFS 0.00 0.00
0.00 ACF 0.00 0.00
0.00 CFS 0.00 0.00
0.02 ACF 0.02 0.00
0.00 CFS 0.00 0.00
2.10 ACF 2 40 0.00
0.63 CFS 0.63 0.00
0.00 ACF 0.00 0.00
0.00 CFS 0.00 0.00
O.l& ;.\Cp f)-ll 0.00
0/2010" GES 0.00 0.00
0.23 ACF 0.23 0.00
0.00 CFS 0.00 0.00
0.26 A 0.26 0.00
ORI SHGIES 0.00 0.45
0.00 ACF 0.00 0.00
0.00 CFS 0.00 0.00
0.03 ACF 0.03 0.00
WBON GE 4.63 0.00
1.10 ACF 1.10 0.00
R GIFS 12.24 0.00
2.00 ACF 0.00 0.00
LSIENG S 4.38 0.00
0.00 ACF 0.00 0.00
1.00 CFS 1.00 0.00
0.21 ACF 0.21 0.00

MUNIC.

DOMEST.

RECREAT.

MISC. UNKNOWN

0.00 0
0.00
1.00 1
0.00
0.00 0
0.00
0.00 0
0.00
0.00 il
0.00
0.00 1
0.00
0.00 0
0.00
0.00 0
0.00
0.00 1
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.02 0
0.00
0.00 0
0-00
0.00 0
0.00



Page 3

SOURCE > TRIBUTARY

UNN STR > HOG CR

SAND CR > WILLIAMSON R

SCOTT CR > SAND CR

WHEELER CR > SAND CR

LOST CR > SAND CR

UNN STR > YOSS CR

BIG SPRINGS CR > WILLIAMSON R

IBENZ S GREDE BT GMSPRSHER

SHELLOCK DRAW > WILLIAMSON

UNN STR > SRHELLOCK DRAW

MEADOW CR > SHELLOCK DRAW

THREE CR > WILLIAMSON R

UNN STR > WILLIAMSON R

LANE CR > WILLIAMSON R

GOD CR > WILLIAMSON R

JACK CR > WILLIAMSON R

UNN STR > JACK CR

R TRIBUTARY OF

_____________ AGRIC
30000 GES T e
0.00 ACF g'gg

75.20 CFS 24
0.00 ACF o.ég
7.95 CFS

- 6.

228 70 ACE 0_23
0504 "CES 0.00
0..00 ACF 0.00
ORI0 GRS 0.00
0.00 ACF 0.00
0.01 CFS 0.01
0.00 ACF 0.00

60.83 CFS 60.83
0.00 ACF 0.00

NCMRIZUCES 16.27
0.00 ACF 0.00
0.00 CFS 0.00
0.25 ACF 0.25
0.01 CFS 0.01
0.00 ACF 0.00
0.00 CFS 0.00
0.20 ACF 0.20
0.03 CFS 0-8%
0.00 ACF O

0

0.00 CFS g'go
3.00 ACF Je

00

1.00 CFS 51
OERANAGE :

0.00

ORI0I0E GRS 0.20

0.20 ACF

15,72

W6 572 GES 0,20

0.20 ACF

0,01
ORONSGERS 0,00
0.00 ACF

R EEPSORR T

PACIFIC OCEAN

INDUST.

DOMEST.

RECREAT.

MISC.

UNKNOWN



’
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Page 9

SOURCE > TRIBUTARY

- - - -
——— - - - ——— - - - - - -

DOESKIN CR > DILLON CR R0
0.10
. - 0.00
UNN STR > JACK CR opilc
UNN STR > JACK CR 0.01
0.00
UNN STR > JACK CR 0.00
0.05
UNN STR > WILLIAMSON R 13.09
0.00
JACKSON CR > WILLIAMSON R 25.78
0.00
HOYT CR > JACKSON CR 0.02
0.00
IRVING CR > WILLIAMSON R 8.20
0.00
ASPEN CR > WILLIAMSON R 5.83
0.00
DEEP CR > WILLIAMSON R 11.67
0.00
SAND CR > WILLIAMSON R 3 24
0.00
HAYSTACK DRAW > WILLIAMSON R 0.23
0.00
UNN STR > TELEPHONE DRAW Ao
0.30
BULL PASTURE DRAW > WILLIAMSON R o
0.00
UNN STR > BULL PASTURE DRAW
0.01
0.00
UNN STR > BULL PASTURE DRAYW
0.00
0.79
UNN STR > WILLIAMSON R
0.00
0.15

M M

KLAMATH R TRIBUTARY qf

GES
ACF

GES
ACF

CES
ACF

GES
ACF

CFS
ACF

GFS
ACF

CFS
ACF

Y R B PUOTRE

PACIFIC OCEAN

N -

INDUST.

MUNIC.

DOMEST.

RECREAT.

MISC. UNKNOWN

0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
0.00 0
0.00
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SOURCE > TRIBUTARY TOTAL DIVERTED ycorc.  INDUST. © MUNIG-"  DOMEST.  RECREAT.  MISC. UNKNOWN

GREEN CR > INDIAN CR EORCIRS .00 9.00 0.00 0.00 0.00 0.00 0
Q=00 $ACR 0.00 0.00 0.00 0.00 0.00 0.00

N HUNGRY CR > HUNGRY CR 0.01 CFs 0.00 0.00 0.00 0.01 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

GROUSE CR > BEAVER CR 4.25 CFS 0.24 4.00 0.00 0.01 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

UNN STR > GROUSE CR 0.01 CFS 0.00 0.00 000 0.01 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

COTTONWOOD CR > KLAMATH R 0.64 CFS 0.26 0.31 0.00 0.07 0.00 0.00 0
0.00 F 0.00 0. 0.00 0.00 0.00 0.00

E FK COTTONWOOD CR > COTTONWOOD CR 2.83 CFS 2.74 0.05 0.00 0.05 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

MILL CR > COTTONWOOD CR 4.22 CFS 4.22 0.00 0.00 0.00 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

CAMP CR > KLAMATH R 0.01 CFS 0.00 0.00 0.00 0.01 0.00 0.00 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

DUTCH OVEN CR > CAMP CR 0.00 CFS 0.00 0.00 0.00 0.00 0.00 0.00 0
0.01 ACF 0.01 00 0.00 0.00 0.00 0.00

JENNY CR > KLAMATH R 10.39 CFS 10.29 0.00 0.00 0.10 0.00 0.00 0
0.80 ACF 0.80 0.00 0.00 0.00 0.00 0.00

SKOOKUM CR > JENNY CR 0.22 CFS 0.22 0.00 0.00 0.01 0.00 0.00 0
0.20 ACF 0.20 0.00 0.00 0.00 0.00 0.00

HARTWELL DRAW > JENNY CR 0.00 CFS 0.00 0.00 0.00 0.00 0.00 0.00 0
0.33 ACF 0.3 0.00 0.00 0.00 0.00 0.00

SPRING CR > JENNY CR 9.65 CFS 0.75 0.00 0.00 0.00 0.00 8.90 0
0.00 ACF 0.00 0.00 0.00 0.00 0.00 0.00

OREGON G > JENNY CR 0.00 CFS 0.00 0.00 0.00 0.00 0.00 0.00 0
0.57 ACF 0.57 0.00 0.00 0.00 0.00 0.00

KEENE CR > JENNY CP o7 GFS 151.12 160.67 0.00 0.18 0.00 0.00 0

19,700.00 ACF 19,700.00 0.00 0.00 0.00 0.00 0.00

LINCOLN CR > KEENE CR 0.00 CFS 0.00 0.00 0.00 0.00 0.00 0.00 0
0.00 ACF 0.-00 0.00 0.00 0.00 0.00 0.00

UNN STR > LINCOLN CR 0.00 0.00 0.00 0.00 0.00 0.00 0
0.00 CFS
0.07 ACF 02007 0.00 0.00 0.00 0.00 0.00



Paee o akil

SOURCE > TRIBUTARY

MWIERSCREIMKEENESGR

BURNT CR > KEENE CR

COTTONWOOD CR > KEENE CR

BEAVER CR > JENNY CR

CORRAL CR > BEAVER CR

E FK CORRAL CR > CORRAL CR

JOHNSON CR > JENNY CR

UNN STR > JOHNSON CR

SHEEPYRCR > JOHNSON CR

UNN SITR > SHEEPY CR

WREHSES H E ER YR GREDES HE EPAYICR

UNN STR > W FK SHEEPY CR

COLD CR > JOHNSON CR

BIEUEYAYSIGREDSIENNY. CR

GRIZZEYSCRY > JENNY CR

SOPDAVCR DEGRTZZLY CR

WILLOW CR > GRIZZLY CR

BEEARRS T RIEEN SHU

KLAMATH R TRIBUTARY OF

Sherl
64,505.00

0.00
0.06

MM

CFS
ACF

CFS

N ACE

GRS
ACF

@ES
ACF

CES
ACF

CFS
ACF

CFS
ACF

0.21
0.14

0.00
0.03

2.79
273.00

PACIFIC

O0CEAN

MUNIC.

DOMEST.

RECREAT.

MISC. UNKNOWN

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.03 0
1.50

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.37 0
37.00

0.00 0
0.00

0.00 0
0.00
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SOURCE > TRIBUTARY

SWINNING CR > GRIZZLY CR

UNN STR > GRIZZLY CR

FALL CR > KLAMATH R

SLOAN CR > BEAVER CR

E EK BEAVER 'CR > BEAVER' CR

LONG PRAIRIE CR > KLAMATH

EDGE CR > KLAMATH R

UNN' STR > KLAMATH R

UNN STR > KLAMATH R

SPENCER CR > KLAMATH R

UNNSSITIR® 28 MIIEICER L

(&
m
(o)

UNN STR > MILLER L BED

UNNE STR > MILEER L BED

UNN STR > KLAMATH R

UNN STR > KLAMATH R

R

B\ ATSSRCL N Sal

KLAMATH R TRIBUTARY OF

M MARY RE

CFS
ACF

CFS
ACF

PACIFI

-

¢ OCEAN

DOMEST.

RECREAT.

MISC. UNKNOWN

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00

3.00 0
0.00

0.00 0
0.00

0.00 0
23.90

0.00 0
0.00

0.00 0
0.00

0.00 0
0.00
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AGRICULTURE INDUSTRIAL MUNICIPAL DOMESTIC RECREATIONAL MISCELLANEOUS
(ERESY 2,632.70 2,009.95 LSS 5) L 1.46 .42 818772359
(ACF) 58,834.60 62,000.00 2,195.00 5.00 2,820.70 78095

.
.



STATE OF OREGON
COUNTY OF KLAMATH

DRAFT CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

STATE OF OREGON
WATER RESOURCES DEPARTMENT
SALEM, OREGON 97310

confirms the right to use the waters of KLAMATH RIVER, a tributary of
the PACIFIC OCEAN, in the KLAMATH BASIN to maintain an instream flow for
the purpose of PROVIDING FOR RECREATIONAL BOATING, SCENIC ENJOYMENT,
STATE SCENIC WATERWAY PROTECTION AND FISH LIFE AND FISH HABITAT.

The right is for flows to be maintained FROM THE CONFLUENCE OF THE J. C.
BOYLE POWERHOUSE TAILRACE AND THE NATURAL CHANNEL AT RIVER MILE 220.4
WITHIN THE NW 1/4 NW 1/4 IN SECTION 13, T 40 S, R 7 E, W.M. TO THE
OREGON/CALIFORNIA BORDER AT RIVER MILE 209.3 WITHIN THE NW 1/4 NE 1/4 OF
SECHIONSSIANT A4S ST RESEE S W. M .

The right is established under Oregon Revised Statutes 537.346.
The date of priority is OCTOBER 13, 1989.
The right is limited to not more than 1500 CUBIC FEET PER SECOND FOR

RECREATIONAL BOATING AND SCENIC ENJOYMENT AND 550 CUBIC FEET PER SECOND
FOR FISH LIFE AND FISH HABITAT.

Witness the signature of the Water Resources Director affixed this XXX
day of XXXXXXXXX

Water Resources Director
Recorded in State Record of Water Right Certificates number XXXX.

70094B



KLAMATH RIVER BASIN 31
SCARRTRARIVERZBASIN 11510700 KLAMATH RIVER BELOW JOHN C. BOYLE POWERPLANT, NEAR KENO, OR
2500 KLAMATH RIVER AT KENO, OR LOCATION.——Lat 42°05'05", long 122°04'20", in SELSE¢ sec.14, T.40 S., R.6 E., Klamath County, Hydrologic Unit 18010206, on right bank
0.7 mi downstream from John C. Boyle powerplant, 8 mi downstream from Spencer Creek, and 8.5 mi southwest of Keno.
sec.35, T.39 S., R.7 E., Klamath County, Hydrologic Unit 18010206, on left bank S
\spencer Creek. ORAINAGE AREA.--4,080 mi?, approximately (not including Lost River or Lower Klamath Lake basins).
1g Lost River or Lower Klamath Lake basins). PERIOD OF RECORD.-- January 1959 to Sepfember 1982. Prior to Oct. 1, 1961, published as "below Big Bend powerplant."
= 1929 to September 1982. Monthly discharge only October to December 1929, GAGE.--Water-stage recorder. Datum of gage is 3,274.82 ft National Geodetic Vertical Datum Y 1929 (levels by Pacific Power & Light
Co.).
|+ National Geodetic Vertical Datum of 1929 (from river-profile survey). See q REMARKS.--Flow regulated by Upper Klamath Lake. Large diurnal fluctuation caused by John C. Boyle powerplant and 2 powerplants below
254. 3 Upper Klamath Lake. Diversions for irrigation above station.
2 : 1
.ake. Diversions for irrigation above station. 5 AVERAGE DISCHARGE.--23 years, 1,829 ft!/s, 1,325,000 acre-ft/yr.
wcre-ft/yr. ;’ EXTREMES FOR PERIOD OF RECORD.--Maximum discharge, 11,000 ft3/s Mar. 5, 1972, gage height, 9.33 ft; minimum, 283 ft/s Feb. 17, 1968;
) minimum daily, 317 f1+/s July 25, 1968.
,200 f1}/s Feb. 24, 1982, gage height, 12.74 ft, caused by regulation from Keno
356; minimum daily, 60 ft?/s May 19, 1934.
.3 ft, from floodmark (original datum), about May 10, 1904, discharge, 9,250 ". STATISTICAL SUMMARIES
MONTHLY AND ANNUAL MEAN DISCHARGES 1961-82 MAGNITUDE AND PROBABILITY OF ANNUAL LOW FLOW
BASED ON PERIOD OF RECORD 1962-82
STATISTICAL SUMMARIES =
STAN- DISCHARGE, IN CFS, FOR INDICATED RECURRENCE
75-82 MAGNITUDE AND PROBABILITY OF ANNUAL LOW FLOW DARD  COEFFI- PERCENT PER10D INTERVAL, IN YEARS, AND ANNUAL NON-
BASED ON PERIOD OF RECORD 1906-82 DEVIA- CIENT OF OF (CON- EXCEEDANCE PROBABILITY, IN PERCENT
MINIMUM  MAXIMUM MEAN TION VARI- ANNUAL SECU-
; MONTH (CFS) (CFS) (CFS) (CFS) ATION RUNOFF TIVE 2 5 10 20 50 100
DISCHARGE, IN CFS, FOR INDICATED RECURRENCE H DAYS) 50% 20% 10% 5% 2% 1%
EFF |- PERCENT PERIOD INTERVAL, IN YEARS, AND ANNUAL NON-
‘NT OF OF (CON- EXCEEDANCE PROBABILITY, IN PERCENT OCTOBER 786 2568 1603 467 .29 7.2 1 361 328 320 316 = =
ARI- ANNUAL SECU- . NOVEMBER 897 3989 2060 772 .37 9.3 3 402 353 338 330 =z ==
’ION RUNOFF TIVE 2 5 10 20 50 100 DECEMBER 1112 3895 2573 803 .31 11.6 7 477 428 413 404 - -
DAYS) 50% 20% 10% 5% 2% 1% JANUARY 1174 7905 2786 1454 .52 12.5 14 514 474 463 457 -- --
f FEBRUARY 1091 7780 2631 1590 .60 11.8 30 551 512 501 496 = =
.33 7.2 1 300 155 110 84 61 50 MARCH 634 8755 2902 1916 .66 13.0 60 601 562 550 543 = ——
.41 8.4 3 371 200 144 110 80 65 ) APRIL 723 5645 2448 1505 .61 11.0 90 704 633 601 577 — -
.45 9.5 7 409 226 165 127 95 78 H MAY 591 3935 1680 956 .57 7.6 120 816 AR 667 628 == -
.62 10.2 14 443 248 182 140 105 86 1Y JUNE 550 1742 785 280 .36 3.5 183 1030 855 779 723 - -
.66 10.7 30 500 293 221 174 133 11 | JuLy 501 1339 642 M5 —27 U e e e
1772 12.2 60 569 347 266 213 165 139 h AUGUST 590 1054 890 132 .15 4.0
.73 11.4 S0 690 434 332 263 200 165 SEPTEMBER 776 1876 1240 271 .22 5.6
12 8.9 120 811 521 399 313 233 189
.81 L7 183 1050 705 550 437 330 269 | A.NNUAL 1080 2945 1850 531 .29 100
.66 AL ST T T T T T T I e e e
.42 5.0 g, o A
.33 6.2 MAGNITUDE AND PROBABILITY OF INSTANTANEOUS PEAK FLOW MAGNITUDE AND PROBABILITY OF ANNUAL HIGH FLOW L3
BASED ON PERIOD OF RECORD 1961-82 BASED ON PERIOD OF RECORD 1961-82 '
.40 100
: DISCHARGE, IN CFS, FOR INDICATED RECURRENCE INTERVAL, IN DISCHARGE, IN CFS, FOR INDICATED RECURRENCE
PEAK FLOW MAGN I TUDE AND PROBABILITY OF ANNUAL HIGH FLOW ! YEARS, AND ANNUAL EXCEEDANCE PROBABILITY, IN PERCENT PERIOD INTERVAL, IN YEARS, AND ANNUAL
2 BASED ON PERIOD OF RECORD 1905-82 ' == (CON- EXCEEDANCE PROBABILITY, IN PERCENT
g 1.25 2 5 10 25 50 100 SECU-  —--me e
80% 50% 20% 102 4% 2% 1% TIVE 2 5 10 25 50 100
| TERVAL, IN DISCHARGE, IN CFS, FOR INDICATED RECURRENCE = DAYS)  50% 201 10% a1 2% 11
PERCENT PERI 0D INTERVALRSIINEYEARSTUARDIANNUAL S & = = = gyy e
.............. (CON- EXCEEDANCE PROBABILITY, IN PERCENT l 3410 5130 7830 9830 12600 s= ==
2 100 SECU- , 1 4920 7470 9320 11800 - ~
« 1% TIVE 2 5 10 25 50 100 ¢ WEIGHTED SKEW = .163 3 4830 7290 9070 11500 == -—-
__________ — DAYS) 50% 20% 10% 4% 2% 1% ' 7 4640 6950 8650 11000 == -




STATE OF OREGON
COUNTY OF KLAMATH

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

STATE OF OREGON
WATER RESOURCES DEPARTMENT
SALEM, OREGON 97310

confirms the right to use the waters of KLAMATH RIVER, a tributary of
the PACIFIC OCEAN, in the XXXXX to maintain an instream flow for the
purpose of RECREATIONAL BOATING, SECNIC ENJOYMENT, STATE SCENIC
WATERWAY DESIGNATION AND FISH LIFE AND FISH HABITAT.

The right is for flows to be maintained AT THE UPSTREAM END AT
CONFLUENCE OF THE J. C. BOYLE POWERHOUSE RAILRACE AND THE NATURAL
CHANNEL AT RIVER MILE 220.4 WITHIN THE NW 1/4 NW 1/4 IN SECTION 13, T
40 S, R 7 E, W.M. TO THE DOWNSTREAM END AT OREGON/CALIFORNIA BORDER AT

RIVER MILLE 209.3 WITHIN THE NW 1/4 NE 1/4 OF SECTION 13, T 41 S, R 5
E, W.M..

The right is established under Oregon Revised Statutes 537.346.
The date of priority is OCTOBER 13, 1989.

The right is limited to not more than the amounts during the time
periods listed below:

Period Flows (cubic foot per second)

OCTOBER 1 THRU SEPTEMBER 30 1500 CFS

Witness the signature of the Water Resources Director affixed this XXX
day of XXXXXXXXX

Water Resources Director
Recorded in State Record of Water Right Certificates number XXXX.

70094
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'Chan”ge“of venue denied as Salt
Caves backers: win small wc_tory

By NiCK GREEN e
H&N Staff Writer

Backers of the city of Klamath Fal!s-sponsored
Salt Caves hydroelectric project have won a
small victory.

Judge Lane Simpson of Lakeview has denied -

the state government’s request for a change of

venue to Portland in a lawsuit filed against it by

the city in Klamath County Circuit Court.

“It is my opinion that the cause of action érose ,

in Klamath County Oregon, and not Multnomah

County, therefore defendant’s motion for change -

of venue is denied,” wrote Slmpson ln a ruling
issued Thursday.

The city filed the lawsuit because 1t contends ‘

the Department of Environmental Quality

‘‘waived their authority” to deny the project a,
water_guality permit because the certification

process took longer than permitted by law. The

permit is necessary for the proposed $180 million -

project on the Upper Klamath River to go ahead.

Michaei Hartfield, project spokesman, said the
city was pleased with the ruling,

“We think that the court should hear the case .

closest to the area impacted by the decision (to
deny the project a permit) and that would be
Klamath County,” he said. ‘“There will be a

' greater understandmg of the issues by a judge

closer to the geographical Jocation of the issue.”

Assistant Attorney General Stephanie- Striffler
said since the complaint is in regard to activities
that took place in Portland it should be heard in
the courts there. ;

It’s not known yet when the iawsu:t will be
heard. Striffler said the city and state were told
last week to propose a timetable. She said the
lawsuit will likely be decided on motions rather
than in court because the issue is “primarily a
question of interpretation of law."

According to state and federal law the water

" quality permit must either be denied or approved
.within 12 months. While the state denied the

permit within that period, subsequent city ap-
peals took the process over the fime limit, The

~ city claims that since the entire process must be
. completed within a year and wasn’t, the permit is

theirs by default; the state dzsagrees
The Jawsuit is one of two legal fronts the city is

_".pursumg as it seeks certification for the project.

The city has also appealed the state En-
vironmental Quality Commission’s denial of the
water guality permit to the Oregon Court of Ap-
peals.
That matter is still pending.
e
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By NICKGREEN =~ +: <~
H&N Staff Writer

As expected, the Oregon
Court of Appeals looks to b€ the
next arena for the on-going
fight over the proposed Salt

. Caves hydroelectric project.

"

Klamath Falls City Manager
Jim Keller said he will recom-
mend to the city council tonight
that the city appeal to the court
the recent denial of a crucial
water quality permit for the
controversial project.

A majority of council
members have already in-
dicated they support an appeal
of the decision made by the
state Environmental Quality
Commission last month. It was
thé second time the commission
had voted to deny the project a
permit.

“The ... decision by the EQC

did not make any technical or
practical sense at all,” Keller
said. “We think the court of ap-
peals, after reviewing the
preponderance of the evidence,
would rule in our favor. Appeals
court judges are not appointed
by the governor.”

Members of the commission
are, Keller pointed out. He
believes chances for the project
planned for the Upper Klamath
River will be improved. by
removing it from an overtly po-
litical settmg

“This is not an issue about
water quality, this is not an
issue about power generation,
this is an issue about politics,”
he sdid. “Justice, sooner or
later, even in Oregon, must be
served.”

The commission voted to

deny the project a permit,

| Pro;ect'heads for appeals court

needed before construction can -

begin, saying it would cause an
increase in the river’s water
temperature above that permit-
ted by state water quality stan-
dards. The commission reached
that decision even though the
body also said the project would
not harm the river’s ecosystem,
which is the reason for the
standards in the first place.

The appeals process could
take up to a year. The city has
about $2 million left in its Salt
Caves fund, which is “ample”
to pay for the court case, Keller
said. He conceded though, that
the city does not yet have an
“accurate estimate’” on the
amount necessary to fund the
appeal. ’

The city council meeting
begins at 7:30 p.m. at city hall,

500 Klamath Ave.
/

L



Salt Caves power proposal again denied license

[0 The city of Klamath Falls may appeal the second rejection
of a water quality permit by the state environmental agency |

By PAUL KOBERSTEIN

of The Oregonignstafl  { | <2 O -] |
M

“The Oregon Environmental Quality Com-
mission reaffirmed on Tuesday its denial of
a crucial water quality permit for the pro-
posed Salt Caves hydroelectric project on
the Klamath River.

At a special meeting in Portland, the com-
mission voted 3-2 against issuing the permit.
The project sponsor, the city of Klamath
Falls, has the option of appealing to the Ore-
gon Court of Appeals. Without the state per-
mit, the city cannot get a federal license for
construction and operation.

Four of the five commission members "
said the project would not harm the,
. environment but would violate a state rule’

that prohibits projects of this type from rais-
ing water temperatures.

The Salt Caves project has had several
setbacks since the city first proposed con-

struction seven years ago, and Mayor -

George Flitcraft said an appeal of Tuesday’s

.decision will be considered. . B
“All we can do is present the facts to

the City Council,” he said, “It seems a little
odd to me that you can develop a project

that has no adverse environmental factors
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..and have it demed on a technicality.

The 96-megawatt Salt Caves project would

‘be built just north of the California border
ynear Keno. Klamath Falls would sell elec:

tricity to-West Coast utilities and use the

profits for e‘conomic‘development inanarea:

hit hard by layoffs in the timber industry.
The project is designed without a.dam.
Instead, the city would collect water below

an e:nstmg dam and pipe it seven miles to a

powerhouse

‘Last month the commlssion voted 4- 1i;«

agamst the project but later decided ‘to
reconsider. In its vote Tuesday, Commis-

- sionér Emery Castle, an Oregon State Uni-. =
versity economics professor, switched sides .

and voted in favor of issuing a permit. ..
Henry Lorenzen, a commission member

from Pendleton and an attorney, also backed
the project, saying it would be’ absurd to
deny the project on a technicality.

The project’s. potent:al electrical output is

vparucularly important. to the region, he

said, in light of measures to save Northwest
salmon by curbing hydropower production.
_Although-the Upper Klamath has no
salmon, it is important fot its wild rain-
bow trout fishery. The Environmental Qual-

‘ity Commission found that Salt Caves would

not harm the trout; despite c¢ontentions by
the Oregon’ Departxnent of Fzsh and Wﬂdhfe
thatitwould. .- = .-/ °

+ The commission wﬂl dxscuss the stand-
ards at a future meeting, possibly ‘in
December, said Chalrman leham Wes-

,11 ,

singer of Porﬂand.



November 1, 1991

Janet Johnson
2047 Juniper Avenue
Coos Bay OR 97420

Many people have written to me or to the Water Resources Department urging protection of the Salt Caves stretch
of the Klamath River from hydropower development. Most have also recommended that the instream water right
certificate be issued by the Department.

The canyon and river are resources deserving protection.

The City of Klamath Falls has a pending protest to the issuance of the instream water right, Klamath Falls
intends to raise a number of factual issues in its legal proceeding. Other interested parties have also announced
their objections. Regardless of the outcome of the protests, the matter likely will be appealed to the Oregon
Court of Appeals and possibly to the Oregon Supreme Court.

The City of Klamath Falls cannot build the facility without a Dept. of Environmental Quality (DEQ) 401 water
quality permit. DEQ staff have denied this permit. The Environmental Quality Commission upheld a hearings
officer’s denial of the permit. The city may choose to appeal this decision to the Oregon Court of Appeals.

If Kiamath Falls appeals, and is eventually successful in obtaining a DEQ water quality permit, the Water
Resources Commission may have to incur substantial court costs at a later time. On the other hand, if the city
fails to obtain a DEQ permit and thus is denied a Federal Energy Regulatory Commission hydroelectric license,
the city probably would not pursue their protests in the instream flow proceeding. Thus, the likelihood of a
contentious proceeding with numerous appeals, at considerable expense to the state, could be reduced if we wait.
As such, the state is not currently processing the instream water right application in the hope that an unnecessary
expensive legal battle can be avoided.

I do not believe we lose anything by waiting, The priority date for an instream water right is determined as of
the date the application is received, not the date the right is eventually granted. No consumptive diversions will
be approved in the interim which would reduce the flows necessary to maintain the scenic qualities of the river.

I hope this addresses your concern over the protection of the Klamath River. Thank you for taking the time to
tell me your views and share your concern on this important issue.

Sincerely,

Barbara Roberts, Governor
MIM
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November 1, 1991

Many people have written to me or to the Water Resources Department urging protection of the Salt Caves stretch
of the Klamath River from hydropower development. Most have also recommended that the instream water right
certificate be issued by the Department,

The canyon and river are resources deserving protection.

The City of Klamath Falls has a pending protest to the issuance of the instream water right. Klamath Falls
intends to raise a number of factual issues in its legal proceeding. Other interested parties have also announced
their objections. Regardless of the outcome of the protests, the matter likely will be appealed to the Oregon
Court of Appeals and possibly to the Oregon Supreme Court.

The City of Klamath Falls cannot build the facility without a Dept. of Environmental Quality (DEQ) 401 water
quality permit. DEQ staff have denied this permit. The Environmental Quality Commission upheld a hearings
officer’s denial of the permit. The city may choose to appeal this decision to the Oregon Court of Appeals.

If Klamath Falls appeals, and is eventually successful in obtaining a DEQ water quality permit, the Water
Resources Commission may have to incur substantial court costs at a later time. On the other hand, if the city
fails to obtain a DEQ permit and thus is denied a Federal Energy Regulatory Commission hydroelectric license,
_the city probably would not pursue their protests in the instream flow proceeding. Thus, the Iikelihood of a
contentious proceeding with numerous appeals, at considerable expense to the state, could be reduced if we wait.
As such, the state is not currently processing the instream water right application in the hope that an unnecessary
expensive Iegal battle can be avoided.

I do not believe we lose anything by waiting. The priority date for an instream water right is determined as of
the date the application is received, not the date the right is eventually granted. No consumptive diversions will
be approved in the interim which would reduce the flows necessary to maintain the scenic qualities of the river.

I hope this addresses your concern over the protection of the Ktamath River. Thank you for taking the time to
tell me your views and share your concern on this important issue.

Sincerely,

Barbara Roberts, Governor

MIM




Klamath
project

rejected

B Salt Caves: State
panel opposes
hydropower plan

- because it would raise

- water temperature.

By HARRY ESTEVE
The Register-Guard 10 "’ i ——O,' /

h'_'——“

PORTLAND ~- At one point Thurs-
day, city officials from Klarmath Falls
leaned forward expectantly in their
seats, ready to celebrate a major victo-
ry in their efforts to build a hydroelec-
tric project on a stretch of the
Klamath River,

The next moment they stood de-
jectedly, talking through forced smiles
about overcoming setbacks and the
possibility of an appeal to a higher
court.

The occasion was a meeting of the
state Environmental Quality Commis-
sion, which handed Klamath Falls of{i-
cials yet another defeat for what is
called the Salt Caves project, a pro-
posed hydropower plant named after
the stretch of river it would affect.

On a 32 vote, the five-member
commission upheld a judge's denial of
a permit to go forward with {he 96-
megawatt plant, which would use wa-
ter from the Klamath River {o turn
generating turbines.

The city wants the dam so it can
sell the power and use the money for
economic development and to provide
jobs for unemployed timber workers.

They said Thursday they don't in-
tend fo give up. “We have a good
project and we're going to build it,”
City Manager Bill Keller said shortly
after the vote. “We're a determined

group of people. We don't get discour-

aged easily.”

But an attorney representing sever-
a§ environmental organizations said he
viewed the vote as one more nail in
tl;e coffin for the hydropower propos-
al,

_“We have won for the moment,”
said Karl Anuta, who argued against
the project on behalf of the Sierra
Club, the Oregon Natursl Resources
Council, the Oregon Rivers Council
and other groups. “We're still con-
vinced that the Salt Caves project is a
bad idea for a state scenic waterway.”

Anuta acknowledged that environ-
mentalists nearly lost & cructal round
Thursday and will probably face at
least one more batle, this time before

* the state Court of Appeals.

“It was unclear to me which way
they (the commissioners) were going
to go,” he sald, looking relieved after
the four-hour hearing.

The vote to deny the permit came
only minutes after it appeared that a
majority of the commission supported
the project and was prepared to over-
ride the ruling that has prevented con-
struction. '

But commission member Carol
Whipple, who at one point stated her

Turn to SALT CAVES, Page 4B




support for the project, grew increasingly concerned
that it might violate state environmental rules
against changing the temperature of water in the
Klamath River,

Rules adopted previously by the EQC prohibit
new projects such as dams and other industriai facil-
ities from increasing wintertime water temperatures
by more than half a degree.

“I'm torn,” Whipple said. She said she doesn't
like the temperature standard because she doesn’t

believe a slight increase would harm fish in the .

river. However, she said, she belleves she is obliged
to fotlow the rule.

Commission member Heary Lorenzen, who ar-
gued strenuously to override the judge's ruling and
approve the permit, said he wants to see the rule
amended.

“If a rule is going to force me into a conclusion I
feel is absurd, the rule should be changed,” Loren-
zen said. “I'm very uncomfortable with the resuit we
came to,” he said after the vote.

~ He was joined by commission member Emery
Castle in voting against the permit denial.

The Salt Caves project began in the late 1970s as _ .

a proposal for a high dam that would be built by

Pacific Power and Light Co. 4.5 miles downstream -

from the existing John C. Boyle dam.

The city of Klamath Falls took over the project in
1980, changing the proposal to a low dam. In 1986,
the city changed the scope of the project agaln in
hopes of getting approval, this time to a water diver-
sion project, similar (o those administered by the
Fugene Water & Electric Board on the McKenzie
River.

Environmental groups have fought the $200 mil-
lion project at every turn, claiming it would damage
valuable trout habitat and disrupt a popular and sce-
nic stretch of the river,

Last year, Oregon 4th District Rep. Peler DeFa-
zio tried to get the project killed outright by having
Congress deciare the Klamath a wild and scenic
river, which would have prevented new hydro proj-
ects, The measure passed the House but never came
up for a vote in the Senate.

. . Earlier this year, the Department of Environ-

mental Quatity refused to issue the city a permit to
build the project, saying it would raise water tem.
peratures and harm the trout fishery in the Salt
Caves reach of the river,

Klamath officials appeated and & state hearings
official ruled that, while the project would not neces-
sarily harm fish, it would violate the state's water
temperature standard. The ruling was then appeated
to the Environmental Quality Commission,

In its ruling Thursday, the commission agreed
with the hearings official on both counts. In doing so,
the commission went against the recommendation of
DEQ head Fred Hansen, who said he believes the
project would hurt the fishery.

Keller, the Klamath Falis city manager, said he
will consult with lawyers before deciding whether to
file another appeal but indicated the project would
not be dropped.

He called the commission’s discussion “very posi-
tive. I'm reaily encouraged that a state body recog-
nizes we have a good project.”




September 25, 1991

Boreas van Nouhuys

PO Box 2049

Lewis and Clark College
Portland, Oregon 97219

Dear Mr, van Nouhuys;

Thank you for your letter of July 30, 1991. We share your concern for the Upper Klamath
River. The Upper Klamath has been designated a state scenic waterway since 1988.

Under state law, Oregon will protect this river from all inappropriate development. In addition
to the protection afforded to the Upper Klamath by scenic waterway designation, the legislature
has passed the following measures:

Senate Memorial 1: Memorializes Congress to designate the Upper Klamath River as a
National Wild and Scenic River.

Senate Memorial 2: Memorializes the Federal Energy Regulatory Commission to deny a
permit for any hydroelectric project on the Upper Klamath River.

Senate Resolution 2: Directs Governor and state agencies to disapprove hydroelectric projects
on the Upper Klamath River and to take steps to prevent hydroelectric
projects.

Senate Bill 919: Prohibits construction of hydroelectric facilities on the Upper Klamath
River.

The directives in these recent legislative measures preclude the state approval of the proposed
hydroelectric facilities, If you have any questions concerning this issue, please feel free to
contact Bill Fujii of the Water Resources Department at 378-8455 ex 286.

Sincerely,

Barbara Roberts,
Governor
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Clty‘*offlmals conduct strategy
sessmn on Sait Caves prolect

By NICK GREEN
H&N Staff Writer
‘With a hearing on the Salt Caves hydroelectric

project confirmed for Oct. 10 in Portland, the -

Klamath Falls City Council met in a strategy
planning session Wednesday.
The state Environmental Quality Commission

“is expected to rule at the hearing on the Depart-
- ment of Envnronmental Quality’s decision to deny

l
'
'

.a ‘'water quality permit for the city’s
» multimillion-dollar-project on the Upper Klamath
! River. The permit is necessary for the project.
Because the talk about tactics occurred in ex-
ecutive session with legal counsel, the media are

. prevented by Oregon law from reporting the

details of the discussion.

But some clues on the line of argument the city
will use have emerged and more surfaced during
a special city council meeting after the executive
session,

Consultant Ron Nichols called a recom-
mendation by a hearings officer upholding the
DEQ’s ruling “the most favorable denial we
could get."”

Former Oregon Court of Appeals Justice
Herbert Schwab recommended in August that the
EQC deny the project a permit because it
violates a technical water temperature standard.
The project would raise the river's winter water
temperature by more than 0.5 degrees Fahren-
heit and therefore violates state water quality

. standards, Schwab said.

1

“It’s rapidly becoming an issue that transcends

. the city of Klamath Falls and the Salt Caves pro-

Ject " Nichols said. ““It isn’t the city that’s hang-
ing on by their nalls . it’s a relatively desper-
atestateagency.’

That's because the heanngs officer ruled that
no environmental issues, which have dogged the
project in the past, are involved. Furthermore,
the temperature standard has never been applied
to any other project before, Nichols said.

And that, City Manager Jim Keller has pointed
out in the past, is hardly a standard.

Indeed, if it were, a large number of
wastewater treatment plants and similar facili-
ties in the state would also be in violation,
Nichols said. As a result, groups such as the
Oregon Association of Sewer Agencies are taking
an interest in the issue and may take part in the
October hearing.

The cost of forcing cities and other entities
statewide to comply with the standard would
drive up sewer rates to such an extent the city’s
recent water rate increase would look small by
comparison, Keller said.

‘There are three possible outcomes, Nichols
said. First, the commission will reverse the DEQ
decision. That, he conceded, is not likely.

Second, the commission will recognize a prob-
lem with the standard and change the rules. That
could take 6.to 8 months, Nichols estimated.

Third, the commission upholds the denial and
the city appeals to the state Court of Appeals.

Whatever happens, the city has reduced spend-
ing levels and believes it has enough money re-
mgl(ilning to continue to fight for the project, he
said.



BERNARD JOLLES
LARRY N. SOKOL
HARLAN BERNSTEIN

a1

C/nglgﬁﬂ‘iﬁ“J

JOLLES, SOKOL & BERNSTEIN, P.C. et
ATTORNEYS AT LAW
721 SOUTHWEST OAK STREET TELEPHONE
PORTLAND, OREGON 97205.3791 (503) 228.6474
& a1 FACSIMILE

MICHAEL T. GARONE
EVELYN CONROY SPARKS *
KARL G. ANUTA

* ALso MEMBER OF
WASHINGTON STATE BAR

Mike Mattick

(503) 228.0836

August 16, 1991 ‘.o ]

filtm

A ,; \) VIV

\‘1“« .\ ‘ 1 [ =S
TER | “00OURCES DEPT
SALEW, CREGoy

Oregon Water Resources Dept.
3850 Portliand Road, NE

Salem, OR 97303

Re: Klamath River

Instream Water Right Application No. 70094

Dear Mike:

I represent a
concerned with the
Attached is a copy
to Jake Szramek on

number of conservation groups who are
above-referenced instream water right.

of a November 29, 1990 letter that I wrote
this matter.

To-date, I have not received a response. Moreover, I have
not even heard from the Department on this matter, although I
requested that I be placed on the mailing list. Please advise
me immediately of the status of this instream water right and
the reason, if any, why it has not been issued yet.

As you know, this right was applied for in October of
1989. Do you think most private irrigation interests would
wait for almost three full years for a right without any action
being taken — not even a contest case scheduled? We both know
the answer to that question. It is incredible to me that this
type of important public right would be allowed to languish for

so long.

I look forward to your written response in the very near
future. The matter has been back-burnered for way too long.
As far as I am aware, the Department has provided no rational
reason for not moving forward.! We both know that the mere

! I am independently aware of a federal court action by
the U. S. Government on the Klamath adjudication However, that
involves federal reserve rights and an adjudication, not state
instream rights. Such rights can only help, not harm the
federal reserve rights.



Mike Mattick, OWRD
Re: App. 70094
August 16, 1991
Page 2

existence of a controversy is not a rationale for delaying a
decision. 1If anything, existence of controversy is a basis for
resolving the dispute more quickly, so that all involved know
how to proceed.

Sincerely,

Karl G. Anuta
KGA:pl

cct Liz Frenkel, The Sierra Club
Bill Bakke, Oregon Trout
Jim Garvey, Save Our Klamath River
David Paul, NEDC
Bob Doppelt, Oregon Rivers Council
Andy Kerr, Oregon Natural Resources Council
Karen Russell, WaterWatch
Ed Goodman, Oregon Legal Services
Adam Berger, SCLDF
Harold Sawyer, DEQ
Al Cook, Parks Department
Al eratl, ODF&W
Martha Pagel, Natural Resources Assist., Governor’s Office
Bill Young, Director, Water Resources Dept.
Lorna Stickel, Water Resources Commission
Paul Kobersteln, The QOregonian



/ Salt Caves

S0y

obstacles
formldable

By NICK GREEN
H&N Staff Writer
Time and money are running
out and political realities are
closing in on the Salt Caves hy-
droelectric project the city of
Klamath Falls proposes to build
on the Upper Klamath River,
Earlier this week a hearings

- officer’upheld a Department of

. vironmental Quality Commis- .

Environmental Quality decision
to deny a water quality permit
necessary for the $180° million
development to go forward. The
ruling is merely a recom-
niendation to the state's En-

. sion, but it sets the stage for yet

-
-

more complicated and lengthy
legal maneuvers.

The commission is scheduled
to meet Sept. 17, although

“ there's some question whether

that will happen. The panel’s

" chairman, William Hutchison,
 Portland, wants to step down

and a new commission member
would have to be appointed and
confirmed by the Senate.

-+ If the commission sides with

the hearings officer and the
DEQ in denying the permit, the
city could appeal to the -state
Court of Appeals.

The question will soon
become whether the city can
afford to continue with the pro-
cess,

. “We've hit the end of our
money," said Michael Hart-
field, project spokesman.

~ Since 1985 the city has spent

. about $16 million on the project;

about $1.1 million has been

" allocated for this fiscal year.

The city only has another
$700,000 left in its bank account
over and above that.

The money came from the
sale of bonds, but changes to
the tax code means that source
of funding is no longer avail-
able. The city sold the bonds
and invested the proceeds,
which yielded the money used
for Salt Caves; taxpayer funds
were not used. ]

“We're living on our sav-
ings,” Hartfield said. “A new
bond issue would give us no
more earnings."

The question the city council
must weigh is whether the cost
of going forward with the pro-
ject is outweighed by the prob-
ability of its success.

It's not merely a construction
project at stake..Revenues from
power sales generated by the
project were to finance an eco-
nomic recovery project known
as Project Boofstrap city lead-
ers saw as a way to revitalize
the local economy.

The council will decide
whether to pursue the project
once it has reviewed the DEQ

“ report and heard from the city’s

consultants, said Chuck
Rhodes, council president.

City officials have complain-
ed Wednesday's ruling by
Herbert Schwab, a retired ap-
peals court justice, was based
on an “‘arbitrary standard and
a “technicality.”

Because the project would in-
crease the winter tater

See SALT CAVES, page 2
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'SALT CAVES: .

temperature (;f the river 0.5 - “They're (the state) not going

degrees Fahrenheit it violales
state water qualily standards,
Schwab said. .

Bul he also said there is no
evidence the femperature in-
crease would hurt fish in the
river.

“We're now down to a winter
temperature standard that has
no environmental impact,’”’
Hartfield said.

The city’s experts and a Final
Environmental Impact State-
ment on the project issued by
the Federal Energy Regulatory
Commissiop in June 1990 con-
cluded the increase in waler
temperature would actually
improve the habitat for trout.

This week’'s ruling has left
Rhodes, a staunch supporter of
Sait Caves, wondering if the
city can win what he called “a
strictly political” issue,

“If there's any way for us to
continue to do it, I would like to
go forward, but you've got fo
figure out if it's feasible," he
said.

Roger Hamilion, a former
Klamath County Commissioner
'who is now an economic
specialist with the Oregon
Rivers Council, an environmen-
tal group opposed fo the Salt
Caves proposal, believes the po-
litical will to kill the project is
too strong.

Members of the EQC are ap-
pointed by the governor. Both
the current and former govern-
or have been opposed to Sait
" Caves.

to open the door to this project
on technical grounds when po-
litically and philosophically
they're opposed to this pro-
ject,” Hamiiton said.

Jim Keller, Klamath Falls
city manager, doesn't want to
believe that.

‘“CThe EQC) was set up to
promulgate rules and regula-
tions on the state's waters,” he
sald. “That's a long way from
taking a dictatorial position
drafted by the governor based
on politics, That may be reality,
but my God, where have we
come and where are we
{(now}?"

The plan to divert water from
the J.C. Boyle Dam through 8.5
miles of buried pipe to a city
powerhouse before returning it
fo the river, has become not
only a regional issue, but a na-
tionalone,

Opposition .to the project,
tough as it is now, would likely
continue even if were fo win
appraval, Hamilton said.
Lawsuits would be filed on
broader issues such as whether
the project violates the state's
scenic waterway designation,
he said.

The controversy would drag
on. And the bottom line fooms.

“We've narrowed the issues,"
Hartfield said. ““‘On the other
hand we've narrowed the
amount of money we have to
complete the project. Both are
going down simultaneously.”
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November 29, 1990

WASHINGTON STATE BAR

Jake Szramek

Water Resources Dept.
3850 Portland Rd., NE
Salem, OR 97303

Re: Instream Water Right Application
Upper Klamath River WRC App. No. 70094

Dear Mr., Szramek:

I represent The Sierra Club, Oregon Trout, Save Our
Klamath River, the Northwest Environmental Defense Center
(NEDC), the Oregon Rivers Council {(ORC) and the Oregon Natural
Resources Council (ONRC). Each of these organizations has been
actively involved for over six years in the "Salt Caves"
proceedings. I recently reviewed materials from the above-
referenced file.

As you know, this is an instream water right jointly
requested by the Oregon Department of Fish and Wildlife (ODFW)
and the Oregon State Parks Department. This water right was
requested in October 1989. To-date, there appears to have been
virtually nothing done to process this application. Please
advise why this has occurred,

I note that the City of Klamath Falls has sent several
letters objecting to this water right. That is their
prerogative. However, it should not in any way interfere with
the Department's processing of the application. The City's
claim that ORS 537.360 bars you from processing the application
is absolute rubbish, The statute bars the Water Resources
Commission from issuing a water right. It does not bar the
Water Resources Department from gathering and reviewing data on
the application.

There is no reason to hold up the processing of this
application simply because a decision on theé issuance of the
water right may be delayed. As you know, it sometimes takes
months just to complete the processing of the application.
Yet, this must be completed before the Water Resources
Commission even considers the right. In addition, the Oregon

FILE COPY
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Jake Szramek -2- November 30, 1990

Attorney General's Office has ruled that there is no conflict
with the Klamath River Compact, ORS 542.620.

NEDC, ONRC, Save Qur Klamath River, the Sierra Club, ORC
and Oregon Trout all fully support the ODFW/Parks request for
an instream water right. Such a right is long overdue on the
Klamath, particularly now that it is a state Scenic Waterway.
It is undisputably in the public interest to issue this water
right. After all, it was the public of this state who
designated this stretch of the Klamath as a State Scenic
Waterway. Such waterways must be given instream water rights
to survive.

The City has now effectively stalled the processing of
this water right for well over one year. This has occurred
despite the clear directives of the people of this state, the
Governor of the state, the Strategic Water Management Group and
the Oregon Attorney General's Office. I urge you to ignore the
desperate and frenetic smoke screens thrown up by the City and
to proceed immediately with processing with this critical
instream water right.

Please also see that my name is placed on the mailing list
for all materials in this matter.

Sincerely,

Karl G. Anuta
KGA:pl

cc: -Liz Frenkel, The Sierra Club
-Bill Bakke, Oregon Trout
-Jim Garvey, Save Our Klamath River
-David Paul, NEDC
-Bob Doppelt, Oregon Rivers Council
~Andy Kerr, Oregon Natural Resources Council
-Karen Russell, WaterWatch
Ed Goodman, Oregon Legal Services
Adam Berger, SCLDF
Harold Sawyer, DEQ
Paul Koberstein, The Oregonian



June 2%, 1991

INTER-OFFICE MEMO

TO: Mike Mattick
FROM: E. George Robison
Concerning:  Streamflows for the Klamath River pre-regulation

Attached is a table for the streamflows for the Klamath River at Keno for the period of record
of 1904-1913 that is before any major dams and flow regulation of Klamath Lake which
occurred in 1919. While there is no regulation for this record there is no doubt that there were
diversions. The results show that even before any regulation occurred the flows were not up
to 1500 CFS for several months. While this is only 9-10 years of record depending on the
month. The lowering of flow below 1500 CFES for August, September, and October would also
hold true for a longer record as well at the early teens were climatically a fairly normal period.
Another consideration may be the presence of groundwater inflow between Keno and John
Boyle. Spencer Creek (the largest tributary between the sites would be a small player for
inflows adding only a few CFS.

cc¢ Fred Lissner
John Borden
Barry Norris
Steve Applegate -
Ben Scales
Ken Stahr



Mean Water Flow For Station #: 11509500
For the 1904-1913 Period
Month [Mean 80% EX. 50% Ex.

JAN 2246.4 1992.8  2230.7
FEB 25771 2268.0  2590.8
MAR 2870.3  2388.1 2839.6
APR 32276  2709.3  3099.5
MAY 3118.5 2570.3 3083.4
JUN 28375 20446  2596.6
JUL 1948.5 1413.1 1854.3
AUG 13194 996.7 1270.3
SEP 1128.9 920.7 1115.5
OCT 1226.8 1073.2 1186.3
NOV 1505.9 1368.2 1461.6
DEC 1870.5 1650.9 1848.0
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’ hydroelectric p'roject.:;_f;r;

Klamath Falls
argues state
took too long
on dam permlt;

The Associated Press

KLAMATH FALLS — The
state gave up its authority . to
deny a water quality permit for
the -Salt - Caves" hydroelectric
project by taking too much time,
a lawsuit filed by the clty of Kla-,
math Falls conbends

“We feel the state. has gone be-. 2
yond the 12-month lmit  in
granting the 401 (water quahty‘ ;
permit), and therefore the 401 is
ours ' by. default,”’ ‘Salt. Caves

spokesman Mlchael Hartﬁeld b

'{53 ’ly\:.r

said, - um ‘;‘L}

Filed. Tuesday jin . Klamath,';
County ;Circuit- Court, the law-. .
suit represents a second leffort to !
overcome jthe state Dep‘artment ol 5
of Environmental Quality’s ‘de- 1

nial of the crucial permlt for'the

_ Last week, the cit ‘appealed to
the Oregon Court of Appeals‘to<;|.
overturn‘-the - /Environmental -
Quality - "Commlsswn,, swhich
twice - refpsed to.reverse . the 23
agency : dlrector’s demal ‘of ;the
s permit, *. ot

Agency spokeswoman Carolyn :

. Young said . 'the i départment.

hadn’t seen the lawsult but the
issue raised was'anold one.; " ‘.

Although the Federal Energy
Regulatory Commission has sup-
ported the $180 million project, -
the city can’t build it without
state certification that it.
wouldn’t violate federal water
quality standards. The city hopes
to use profits from the sale of
electricity to finance economic
development.

Salt Caves would involve
drawing water from the tailrace
of the J.C. Boyle Dam on the Kla-
math- River and running it
through 8.5 miles of conduit to a
powerhouse, where the water
would return to the river.

The state agency decided that
the project would violate clean
water standards by raising water
temperatures in the Klamath

.+~River by more than a half degree

in wmter

SEATTLE — Kederal tim-

". ber sales in the Pacific North-

west would be slashed to less
than half the level of the
1980s under a recovery plan :
for the northern spotted .owl”

that reportedly is close to _
being adopted.

Two spotted owl recovery

~ team. insiders said.the 16-

member federal panel fin-

~ished drafting the plan Mon-:"

day. Deliberations have been

_closed to the public.
©" The plan could be overruled
by Congress or the White
House, but neither is:likely; .
|- the Seattle Post Intelllgencer

reported Wednesday. *

The' draft ;goes to Interlor
Secretary Manuel Lujan, who
is expected to release a public.;
.-proposal Feb. 12. Lujan has
been advised of the panel’s
 work and is not likely to make -

_major changes,” the msxders_

said. !

Deadlock on ]ssue §

Congress has been dead
locked between

ened on- the endangered spi
‘cies hst is considered an ind

cator 'to the overall:healthof:
“rthe; old-growth - forest--ecosys-:
“tem. Its listing last’year by 5
“~the:U.S. Fish and Wildlife
.1 Service means its forest habis,
...tat must be protected for'it to g’ 4,!Nalegers sai
sumve L pla
#Y A recovery team member
‘Rich’ Nafziger, the chief tim-

s

i ber " adviser’ to  Washington .
Gov. Booth Gardner, said the -

plan = apparently would cut’
logging slightly more than a

proposal . made 21 months ago

by a federal scientific group

headed by Jack Ward Thomas
of the U.S. Forest Service.

The Thomas plan would re-
sult in federal timber sales
-amounting to about 2 billion
board feet in the Pacific
Northwest, compared with a
yearly average of 4.5 billion
board feet through the 1980s.
Jt would cost about 45,000
jobs and more than $2 billion
in annual salaries, a review
panel found.

The latest recommenda-
tions did not include acreage
or timber harvest figures,
Nafziger said.

“There’s probably not going

‘en-

- yironmentalists and t%ber‘;
+interests on- spotted owl Pro-;
~ gection. 1 ..
. The bxrd hsted as threat-e

between harves
new proposal ar

" report, added Ci
‘an aide to the
.commissioner of

Brian Boyle, an
on the recovery
Features of plar

Other reporte
the plan:

'l Adjystment
ously recomme
boundaries to

., other than the o
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M Leeway . for
trees within ow!
_in places where

* cided selective

1mprove habitat
Timber sal
d maged by wi:
spite “‘concern
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April 24, 1991
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Bill Young, Director

Water Resources Department
3850 Portland Road NE
Salem, OR 97310

Re: Klamath River

Dear Bill:

Would you kindly furnish me a copy of the order approving the instream flow for
the Klamath River waterways. Thank you for your consideration.

JCeCHIc,

Very truly yours,
PROCTOR & FAIRCLO

4;(’/
George H. Proctor

A

GHP:la



hat

sith

{Klamatn Co.)
Herald & News
{Cir. D. 18,637

S, 20,135)

_ FEB 6 1991

T Sy,
‘County will intervene

in water rights case

By LU WOLCHIN
H&N Staff Writer
Klamath County will attempt
to block the Oregon Department
of Fish and Wildlife's applica-
tions for instream water rights.
The county commissioners
Tuesday voted to ask the state
Water Resources Commission
for permission to participate in
a contested case in which the
fish and wildlife application is
already being reviewed.
According to the request be-
ing filed, the .commissioners
believe the ODFW’'s water
rights should be rejected and
the agency stopped from filing
any further applications for in-
stream water rights until they
are supported by adequate fac-
tual data and properly utilize
acceptable scientific methods.
The formal document states
that the commissioners believe
people within the county will be
adversely affected by the gran-
ting of the ODFW application,
and that the water rights it has
applied for will be *‘wasteful,
uneconomic, impractical and
unreasonable” and “will im-

pede the orderly economic de-

velopment of the waters in-
volved for multiple purposes.”
The county’s request points
out that the ODFW’s applica-
tion listed flow levels exceeding
the estimated average natural
flow of the streams, and that
the method used for setting the
levels does not adjust for

seasonal flow deficiencies.
“ODFW filed for water rights

“on most streams in the county

based on high water flows,"”
said Commissioner Wes Sine.
Also Tuesday, Chris Maudry
of the Lost River Booster Club
asked for help from the com-
missioners to complete the
all-weather track at Lost River
High School, by .paying for
road-graderock.

Funds for such a project
would come from road money
set aside each year for special
public works projects, which

was used last year to help pay:

the cost of paving a parking lots
at Oregon Institute of
Technology and a portion of the

Sprague River community_

park.

The booster club, Maudry
said, has already raised some
of the money needed and hopes
to raise a great deal more dur-
ing the next several months.

“Seventy percent of Lost
River’s students are involved in
sports, so we feel this is impor-
tant,” he said.

The commissioners deferred
the request until the booster
club completes this year’s fund
drives and knows how short
they are of their goal.

In other business, the com-
missioners accepted 39 private
bids on tax- foreclosed proper-
ties not sold at public auction,
totaling approximately $87,500.
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(503) 241-2300 il

Richard M. Glick

November 29, 1990

CERTIFIED MAIL
RETURN RECEIPT

William H. Young

Director

Water Resources Department
3850 Portland Road NE
Salem, Oregon 97310

RE: Klamath Basin Instream Water Rights
Application No. 70798 - 70832
Our File No. 54030-013

Dear Mr. Young:

The City of Klamath Falls (the "City") has received the
Public Notice for Instream Water Right Filings issued by the Water
Resources Department (the "Department") on November 9, 1990.
Included within the notice are several applications filed by the
Department of Fish and Wildlife ("ODFW") on streams within the
Klamath Basin, including application numbers 70798 through 70832.

The City has pending before the Department its
application submitted June 8, 1989, to appropriate water from the
upper Klamath River for hydroelectric power generation purposes.
The Department has rejected the application, without evaluation,
and the matter is under judicial review (City of Klamath Falls v.
Water Resources Department and Water Resources Commission, Klamath
County Circuit Court No. 890-2024C). Under ORS 536.075(5), the
filing of a petition for judicial review in either the circuit
court or the court of appeals shall stay enforcement of the
Director's order rejecting the City's application. Thus, by
operation of law, the City's application is still pending and all
later filed applications, including the instream water rights
applications discussed herein, are junior in priority.

Fax: (503) 778-5299 - TeLex 185224
ANCHORAGE, ALASKA = BELLEVUE, WASHINGTON = BoISE, IDAHO = Los ANGELES, CALIFORNIA
RICHLAND, WASHINGTON = SEATTLE, WASHINGTON = WASHINGTON, D.C.



William H. Young
Novenmbey 29, 1990
Page 2

Because all of the subject applications are for reaches
above the Salt Caves reach of the Klamath River, and because such
water rights are by their nature non-consumptive, the City does not
expect that the instream rights would interfere with the City's
ultimate water use. Nor would the City's proposed water use
interfere with the proposed instream uses.

Nonetheless, the City asks that the record on each of
ODFW's applications reflect the City's prior application. Please
send all notices, correspondence and pleadings concerning the
subject applications to the undersigned as well as the City.

Thank you for your consideration.

Very truly yours,
DAVIS WRIGHT TREMAINE

. \ 1 P
Fdess{

Ricﬁard M. Glick

cc Mr. Randy Fisher
Hon. George C. Flitcraft



NEIL GOLDSCHMIDT
Govsnnon

TR REA SR
fito i G
AUG 231990

bhunﬂﬁnaCUnurquPu OFFICE OF THE GOVERNOR
cALER, ONEGON STATE CAPITOL
SALEM, OREGON 9723 10-0370

TELEPHONE: 378-311 1

August 21, 1990

The Honorable Mark Hatfield
711 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Hatfield: .

It's my pleasure to send you the information you requested on
the proposed Salt Caves project. At my request, the relevant
State agencies prepared the enclosed summary, along with
extensive attachments.

Keeping track of Salt Cave proposals could become a thriving
cottage industry in Oregon. In the seven years since the
project was first proposed, thousands of pages of documents,
thousands of hours of State personnel time, and hundreds of
thousands of taxpayer dollars have been spent evaluating first
one proposal then another. At each turn, project sponsors have
argued to me and others that the particular project then on the
table was environmentally benign. We have now been through
three iterations in which a new project was proposed with the
admission, "...well, maybe there were some problems with the
last proposal--but this one is perfectly acceptable."

The irony this time -- a galling irony for the State of Oregon
—-— is that it is not the project sponsors who created the
latest version. Nor is it an elected or appointed official.
For all we know, it may be someone who has never set foot in
Oregon. Because the "author" of the latest version of Salt
Caves is the staff of the Federal Energy Regulatory Commission
(FERC) .

I am willing to grant that the current proposal’'is better than
the last. But it is not good enough. It is not a project that
Oregon would condone. You can imagine the frustration for
Oregonians when they realize that they will not be allowed to
make or influence the decision.



The Honorable Mark Hatfield
August 21, 1990
Page 2

We have always worked diligently with you and Federal agencies
on Federal resource decisions, whether they regard forests or
Hanford. It often is difficult for the State to see the effect
of its labors on such issues. But compared to dealing with
FERC, we have a real partnership with the Federal government on
forest management and Hanford.

The Final Environmental Impact Statement (FEIS) from FERC is
larded with staff conclusions that mock the idea of

cooperative, federal resource development. For example: “"The
staff concludes that the no-dam alternative is best adapted to
a comprehensive plan for the affected waterway...." (page xxv,
FEIS).

This staff judgment flies in the face of state and regional
plans developed after arduous study and collaboration. These
include the State's comprehensive waterway plan, the Klamath
River Trout Management Plan, the Oregon Non-game Management
Plan, the Statewide Comprehensive Land-Use Plan, the Northwest
Power Planning Council Fish and Wildlife Plan and the Klamath
River Basin Compact.

With one sentence, FERC staff dismisses years of effort and
denies the State its rightful voice in development of its own
resources.

FERC staff summarizes its case this way:.

"In recommending licensing, the staff concludes that the
following positive attributes of the no-dam alternative
outweigh the adverse impacts:

- Through displacement of coal-fired power generation,
the no-dam alternative could make a small contribution
to reducing air emissions associated with acid rain
and global warming.

— The no-dam alternative would result in significant
positive effects on the depressed local economy.

—- The no-dam alternative would improve water quality and
benefit the regionally significant populatlon of
native rainbow trout, -

—— There is a high likelihood of a regional need for
power in the mid-1990s, a portion of which could be
met cost-effectively by the no-dam alternative.”

(page xxv-xxvi, FEIS)



The Honorable Mark Hatfield
August 21, 1990
Page 3

Let ‘s quickly dispose of these reasons and see what is left.

The proiject will fight global warming.

It is true that non-coal-fired generation is better -- but not
all of it is equally good. The proponents of nuclear power are
making the same arguments. The irony of building more
fish-damaging hydro at the same time we are wrestling with the
endangered species issue on the Columbia is not lost on anyone
but FERC.

The project will benefit the local economy,

IF there were no uncertainties surrounding the financial
feasibility of the project and IF there were not adverse
effects, the State of Oregon would happily endorse this
conclusion., But the FERC staff itself rates the'chance that

- the project will secure a long-term power sales contract as
"moderate." FERC staff acknowledges that such agreements
"could be hindered by institutional impediments associated with
regional issues such as intertie access and protected areas
designation."

Other complications noted by FERC are the .residential power
exchange for IOUs and the limitation (for tax-exempt bond
financing) to 25 percent purchase of output by IOUs. In short,
although FERC staff documents the financial uncertainties of
the project, it does not discount for them. 1In part, the State
fears that the project might be licensed and built, yet produce
far less economic benefit than in the "best-of-all-worlds"
scenario. We would still be stuck with the adverse effects.
The fact that the project has so far failed to attract any
buyers increases this worry. One way for FERC staff to
eliminate the uncertainty would be to say "no license until you
have a contract." This the staff rejects.

(The "impediments" which FERC staff says might "hinder" sale of
the project's power -- intertie access policy, protected areas
residential exchange, bond limitations -- are of course,
policies carefully worked out to protect ratepayers, taxpayers,
and fish.) . ' L

The project would improve water quality and the trout fishery.

Even FERC will acknowledge, we hope, that Federal law clearly
leaves to the State determination of water quality effects and
issuance of the 401 water quality permit. The Oregon
Department of Environmental Quality has just bequn review of
the no-dam alternative. As to the trout fishery, the Oregon
Department of Fish and Wildlife simply disagrees with FERC
staff.




The Honorable Mark Hatfield
August 21, 1990
Page 4

The project will provide needed power for the reqion.

The region needs power, It does not need this power.

In November 1987 when I announced my opposition to the
then-proposed project, I reached my conclusion “"based upon
uncertain energy and economic returns measured against the
certain loss of natural values we cannot replace." Despite
progress over the years in moving from a terrible proposal to
one that is just not good enough, my earlier conclusion
stands. I am not willing to ask Oregonians to accept the
decision of FERC staff over and against the combined judgments
of many State and regional bodies with responsibility for
stewardship of the river and region,

It is ironic that, over the years, the project sponsors have
accused the State of moving the goalposts and changing the
standards. In fact, it is the sponsors who have changed the
game, each time advancing a new proposal with the strong and
certain claim that all the problems have been fixed. It is no
wonder that State agencies are a little perplexed at the no-dam
alternative. When these same agencies raised concerns about
the older versions of the project -- the very concerns which
the no-dam alternative is advertised t0o cure -- the project
sponsors then protested that "we've resolved the environmental
concerns about the project..."” They accused State agencies of
failing to provide an objective review of the project.
Apparently when FERC speaks, the City listens.

As far as Oregon is concerned, it is still an orphan project,
for it has not received any of the State permits it would need.

The skirmish over Salt Caves has been long and costly.
Conservatively, the State has spent more than $625,000 in
reviewing and commenting on the proposal. I don't know how
much the City has spent, but published annual budgets from
proceeds of the Salt Caves bonds have been $3 to $4 million
since 1985, That, of course, is taxpayer money because it is
the arbitrage earnings from $250 million of tax exempt bonds.
This is all before we have hit the heavy lawsuit stage, which
we surely will, absent a revolution at FERC.

You indicated in your letter that you are evaluating the merits
of both a wild and scenic designation and the project
licensing. I have included material related to wild and scenic
designation. The voters, of course, have resolved that issue
for the State. Since that does little to deter FERC, I endorse
Congressional action which would end the Salt Caves saga.



The Honorable Mark Hatfield
August 21, 1990
Page 5

The record is extensive. We have tried to organize it to a
complete but usable track through the earliest high dam
proposal to the latest no-dam proposal. I will be pleased to
provide further information or respond to any questions you may
have. :

Si

erely,
.

Neil Goldschmidt
Governor

cc: The Honorable George Flitcraft,
Mayor of the city of Klamath Falls



ECONOMIC IMPACTS OF FEDERAL SCENIC DESIGNATION
OF THE UPPER KLAMATH RIVER

Comments of the Oregon Department of Energy
August 1990

SUMMARY :

The Director of the Bureau of Land Management and the City of
Klamath Falls have raised concerns about impacts of federal
scenic waterway designation. Other than banning new hydro
projects these concerns are unfounded. Federal designation of
the upper Klamath River as a scenic river will have no
significant economic impact beyond the questiocnable economic
impact of banning new hydro projects in the reach. This view is
supported by the March 1990 Final Eligibility and Suitability
Report for the Upper Klamath Wild and Scenic River Study of the
Bureau of Land Management (BLM Report).

Specifically, federal designation would not restrict the
following uses, beyond state law and federal management plans
already in effect:

Existing water rights;

Future upstream storage projects;
Future irrigation projects;
Federal power land withdrawals;
Local power rates;

Timber harvests; and

Existing power operations.

Federal designation will preclude new hydro projects in the reach
including the 'No Dam' alternative Salt Caves project.
Construction of the project is by no means assured. FERC staff
acknowledges the "uncertain nature of the current power sales
situation, ..." and rates the project's "“potential to secure
favorable long-term power sales contracts in the current
institutional setting" as "moderate." FERC FEIS p. 2-32.

If the Salt Caves project is built, the only assured economic
benefit to Klamath County is jobs during the three year
construction period and the 1 or 2 long-term jobs to operate the
project, The City of Klamath Falls has presented no evidence to
support its forecast of $5 million per year of net revenue.
ODOE's view is that the City will have difficulty selling power
from the project at all, let alone at a substantial profit. The
City has failed to find a buyer for Salt Caves! power after five
years of trying.



INTRODUCTION:
Concerns raised by Cy Jamison:

In his testimony on June 28, 1990, before the U.S. House
Subcomnittee on Natural’ Parks and Public Lands, Cy Jamison, BLM
Director, raised seven questions that should be answered before
Congress acts on designation.® Specifically he guestions the
impact of designation on: a ‘

Existing water rights;

Future upstream storage projects;
Future irrigation projects;
Federal power land w1thdrawals,
Local power rates;

He also questioned local economic¢ impacts generally. He raised
similar- issues in his April 2, 1990 cover letter to the BLM
Report.

Concerns raised by the City of Klamath Falls:

The City of Klamath Falls commissioned:a report Analvs1s of ‘the
Regional Costs of Wild and Scenic Designation of the U

Klamath River, March 1990 (RMI Report). The report was prepared
by Resource Management International, Inc., ‘the city's prlmary
contractor on the Salt Caves project. The RMI Report raises
issues similar to those raised by.Cy Jamison. In addition, the
RMI Report states that federal de51gnatlon would impact timber
harvests and the operation of: ex1st1ng hydro projects. The RMI
Report forecast that designation will cost the Klamath Falls
region $1.5 to 2.8 billion over 40 years. ~

Response to Concerns:

The BLM Report directly resolves all but one of the concerns
raised by the BLM Director and the City of Klamath Falls. The
remaining concern (impact on local power rates) is also
unfounded. The only impact of designation is to prohibit new
hydro pro;ects in the reach.

Overall, the BLM Report concludes that designation would have no
51gn1flcant economic impact beyond halting the Salt Caves
project. ODOE concurs. FEach of the concerns is resolved below.
The comments conclude with a discussion showing there is little
likelihood of substantial benefits to the Klamath- region from the
Salt Caves project.



CONCERN: IMPACT ON EXIBTING WATER RIGHTSH:
My, Jamison's June 28 testimony states:

"Before a determination as to designation is reached, we

believe consideration should be given to ...

Potential elimination of flow regulation priority on Link

River Dam for agricultural use during water short years to
meet existing agricultural needs;"

REBPONSE!?
The BLM Report states:

"Designation of the upper Klamath River would have no effect
on valid existing water rights. This is specifically
provided for in Section 13 of the Wild and Scenic Rivers
Act: ... Existing irrigation systems and other water
developments and diversions would not be affected by
designation of the eligible and suitable segments of the
upper Klamath River." BLM Report, p. 5-26 (emphasis added).

- ODOE agrees: Federal designation would not affect existing
vested water rights. See 16 USC § 1284(b).

CONCERN: zrrﬁém ON FUTURE UPSTREAM STORAGE PROJECTS:
Cy Jamison's June 28 testimony raises a concern about the:

"Potentlal 1mpact of designation on ability to increase
-upstream storage in the Upper Klamath system to address
additional water supply needs for beneficial uses such as
endangered species mitigation, water quality improvements
marshland restoration, additional agricultural diversion,
etc."

The RMI Report. states:

"It would also be impossible to construct new storage
impoundments. Thus, a federal designation would freeze the
present level of appropriation and allow no further
appropriation or water storage." RMI Report, p. 24.

RESPONSE:

The BLM Report States:
"Future water appropriations, including offstream storage,
could be allowed within a designated river to the extent

they are consistent with State Law, the Compact, and Section
13 of the Wild and Bcenic Rivers Act. ... Under Section



13(d) of the Wild and Scenic Rivers Act, the States+continue
to have ‘jurisdiction over water use, so long as the values
for which the river was designated are not impaired. BLM
Report, p..G-10 and G-+11 (emphasis added).

Federal designation allows.future appropriations. Federal
designation does not impose a.more restrictive standard than-
state law dnd the state has jurisdiction over appropriation:.
Therefore, federal designation would have no substantive effect
on future appropriations.- .

Section 7 of the federal Wild and Scenic Rivers Act provides, in
part:

“[Njo department or agency of the United States
shall assist by loan, grant, license, or otherwise
in the construction of any water resources project
that would have a direct and adverse effect on the-
"values for which such river was established, as
determined by the Secretary charged with 1ts
administration. Nothing obtained in the foregoing
sentence, however, shall preclude licensing of, or.
assistance to, developments below or above a wild,
scenic or recreational river area or on any stream
tributary thereto which will not invade the area or
“unreasonably diminish the values present in the-area
~on the date of designation of a river as a component
_of the National Wild and Scenic Rivers System.
.16 USC '§ 1278(a) (emphasis added).

This provision could apply to federal sponsorship, funding, or
approval of upstream storage projects. However, it is only
speculative that an upstream storage project, especially one above
upper Klamath Lake, would be determined to have a "direct and adverse
effect" or "“unreasonably diminish" the values of the upper Klamath
River. 1In the meantime, there is no cateqorical legal or factual .
basis for the claim that federal designation would preclude upstream

storage.

More importantly, restrictions on upstream storage, if any, could
occur under state law regardless of whether the river is federally
designated. Under the state  Scenic Waterways Act, the Water -
Resources Commission (WRC) may not permit water diversions for
storage upstream of a state scenic waterway (such as the upper
Klamath) if the project would reduce flows:below those necessary for
recreation, fish, and.-wildlife uses., ORS 360.835(1); Diack v. City
of Portland, 306 Or 287 (1988). Future water rights and development
upstream of the upper Klamath will generally continue to be governed
by this state law (and the Klamath River Basin. Compact) even if the



upper Klamath is:designated a federal scenic river. See 16 USC §
1284(d); see alsc BLM Report p. 5-15 and 5-26.

In sum, federal law would not automatically preclude upstream storage
if the upper Klamath River were designated a wild and scenic river.
Restrictions could be placed on such storage. under state law whether
or not the river is federally designated. State designation already
requires the protection of recreation, fish, and wildlife values.

CONCERN: EFFECT ON FUTURE WATER APPROPRIATIOﬁB
The RMI report states that federal designation would result in:

"Prohibition against further diversions from the river in excess
of those presently taking place." RMI Report, p. 9.

Cy Jamison's June 28 testimony raises concerns about the:

"Potential impact of designation on future water supply needs of
the northern California and south central Oregon agricultural
industry which is supplied by water through the Bureau of
Reclamation's Klamath project;"

RESPONSE:

The laws that cover appropriation are much the same as cover upstream
storage (see above). The discussion on p. G-10 of the BLM Report
(above) also applies to appropriations for irrigation. Federal
designation could legally affect future proposals to divert water
(e.g., for irrigation) within or upstream of the designated segment,
but would, in fact, not add to state authority or apply a stricter
‘standard than state law. ' :

Federal designation could create an implied federal reserved water
right. The reserved water right would date from passage of the
legislation designating the river into the Wild and Scenic Rivers
System, and would be for the quantity of water necessary to maintain
the values that led to the river's designation. See 16 USC §

1284 (c). Future appropriations junior and detrimental to the federal
reserved water right could be protested by the United States.

Whether a future proposed diversion would conflict with the federal
designation is speculative. The BLM Report states:

"The specific effect of designation on future water
rights applications cannot be assessed in a hypothetical.
setting. There are too many variables which would have
to be considered in determining whether new water rights
would have any impact on the designated segment of the
river. These variables could include point of diversion,
amount of diversion, type of use, place of use, place of



storage, point of return flows, and hydrologic
conditions, to name a few. Generalized statements
indicating that designation would preclude future
agricultural development or offstream storage are
completely unfounded. Some water rights developments-
could even be beneficial to flows in the designated
segments. For example, releases of water from offstream
storage upstream of the designated segment could enhance
flows during periods of low water." BIM Report, p. 5~26.

As pointed out by the BLM, future water appropriations could be
affected by federal designation hypothetically, but with certainty by
state law. Under the state Scenic Waterways Act, the WRC cannot
approve new diversions within or upstream of a scenic waterway if the
diversion would reduce flows below those necessary for recreation,
fish, and wildlife. ORS 390.835; Diack, supra. Further, the Scenic
Waterways Act prohibits the construction of dams, rekservoirs, or
water impoundment facilities within a scenic waterway. ORS
330.835(1). Hydroelectric diversion facilities are prohibited on
scenic waterways under OAR 690~51-030(1).

In addition to these state law restrictions, the instream water right
filings by Oregon Departments of Fish & Wildlife and Parks &
Recreation for 1,500 cfs for recreation, fish, and wildlife purposes
could, if granted, restrict further diversions within and upstream of
the upper Klamath scenic waterway. The state agency water rights
would be senior to and supersede later appropriations.

Finally, it should be noted that the Salt Caves hydroelectric project
itself, if licensed, would preclude future in-reach diversions (since
the project's diversion reach would be diverted except for minimum
flows) and would probably restrict upstream diversions in order to
preserve its power flow needs. :

In sum, restrictions on future water appropriations will probably
occur whether or not the upper Klamath is federally designated.
State standards will likely govern restrictions in either case.
CONCERN: CONSISTENCY WITH FEDERAL POWER LAND WITHDRAWALS

Mr. Jamison's June 28 testimony raises a concern over:

"Whether designation is inconsistent with Federal power land
withdrawals along the Klamath River;"

RESPONSE: '
The BLM Report states:

"Federal water power withdrawals do not necessarily preclude
designation of a river to the NWSRS (National Wild and Scenic



Rivers Bystem). For instance, the Kings River in California,
added to the NWSRS in 1987, is totally under federal power
withdrawals." BLM Report p. 1-10 (emphasis added).

In Table 5-2 the BLM Report shows that "Federal power withdrawals
(have) no effect on suitability." BLM Report p. 5-9.

Federal power withdrawals do not require an area be developed for
hydropower. They only withhold certain parcels of public land from
disposal to the public or protect certain uses.

CONCERN: IMPACT ON LOCAL POWER RATES
Mr. Jamison's June 28 testimony raises a concern over:

"Potential impact of designation on future power rates to
agricultural customers in the Klamath Basin."

RESPONSE:

Federal designation would not impact future power rates to local
customers. Most of Klamath County is served by Pacific Power, an
investor-owned utility. No more than 25 percent of the Salt Caves'
power could be sold to investor-owned utilities as a condition of the
tax exempt status of the bonds. In any case, the price of the power
from Salt Caves will be higher than local rates in the early years of
the project. '

. CONCERN: PROHIBITION OF LOGGING OF PUBLIC AND PRIVATE LANDS
The RMI Report states that federal désignation would cause:

"Prohibition against harvest of public and privately-owned
timber in the designated river area." RMI Report, page 3.

RESPONSE:
The BLM Report states:

"The existing Jackson-Klamath land management plan already
places constraints on timber harvest on land in the Klamath
River canyon. Beyond this, timber harvest on federal land would
not be significantly affected if the upper Klamath River were
(federally) designated. ... (federal) designation would have
no effect on private timber harvest. ... No effects on the
timber industry in Klamath County would result from (federal)
designation of the upper Klamath River." BLM Report p. 5~23,
(emphasis added).



The Wild and Scenic Rivers Act merely requires federal agencies to:

"[T]ake such action respecting management policies,
reqgulations, contracts, plans, affecting such lands
(including, bordering upon, or adjacent to a designated
river] as may be -necessary to protect such rivers . . .
Particular attention shall be given to scheduled timber.
harvesting, road construction, and similar activities . .
. ." 16 USC § 1283(a).

Logging on public lands would be governed by BLM management
plans, and allowed if it did not adversely affect: the river or
its immediate.environment. BLM Report, p. 5-23. This is how
timber is currently managed by the BLM. BLM Report, p. 2-«15.
The BLM notes "[t]lhere has been no timber sale activity . . .
in the Klamath River Canyon during the last decade." Id

As to logging on private lands, the BLM Report states:

"Timber harvest activities on private lands in segment 2
are regulated by the Oregon Forest Practices Act, not by
the BLM; therefore, designation would have no effect on
private timber harvest. In addition, timber harvest
activities on private lands within 1/4 mile of the:river
would be regulated under Oregon Administrative Rules for
Oregon Scenic Waterways (OAR 736-40-005 to 736-40-=095),
which requires, among other things, notification to the. .
Oregon State Parks and Recreation Department of planned
,timber harvest operations." BLM Report p. 5-23..

According to the BLM, the amount of prlvately-owned tlmber
land and the level of commercial logging in the- canyon is
currently very limited. BLM Report p: 2-15. -

As far as ODOE has been able to ascertain, the only legal
handle the BLM would have on logging activities on private
lands within the river's corridor would be condemnation to
acquire scenic easements, 16 USC § 1277(b).

In sum, there is no legal basis for the claim that federal
designation would prohibit harvest of public and
privately-owned timber within the Klamath River Canyon. Any
management restrictions resulting from designation probably
would not significantly exceed current restrictions. :

CONCERN: IMPACT ON EXISTING POWER OPERATIONS
The RMI Report states that federal designation would:

... eliminate the daily peaking operations of these
facilities (J.C. Boyle and other dams)... eliminating



river rafting as a viable recreational use." RMI Report
p. 26.

RESBPCNSE:

BLM Report Tables 5-4 (p. 5-12) and 5-5 (p. 5-19) show that
federal designation would not affect operation or relicensing
of the J.C. Boyle plant. . . _

Existing hydropower facilities would be maintained. See BLM
Study, p. 5-12 and 5-23, There is no legal basis for the
claim that power production would be reduced at existing
facilities, or J.C. Boyle's peaklng operations eliminated,
solely because of wild and scenic desxgnatlon.

Upon relicensing of an exxstlng project, the prOJect'
operations and flow regimes could be reviewed in light of
their impact on the values for which the upper Klamath were
designated. ODOE doubts J.C. Boyle's existing operations
would be reduced,~upon relicensing, because of federal
designation of the river below it. BIM's finding of
eligibility and suitability took J.C. Boyle's current
operations into account. The facility's operations could be
modified for other reasons upon relicensing -- for instance,
to address fish and wildlife concerns -- but this could happen
upon rellcen31ng even wlthout the downstream stretch being
designated. s

Finally, it might be noted’ that future hydropower development
on or directly affecting the upper Klamath River would be
contrary to the Northwest Power Planning Council's (NPPC)
"protected area" designatidn under the Northwest Conservation
and Electric Power Plan. FERC would be required to consider
the NPPC's designation with or without wild and scenic river
designation. 16 USC § .803(a).

CONCERN: LOCAL ECONOMIC IMPACT
Mr. Jamlson s June 28 testlmony raises a concern about the:

"Potentzal economic 1mpact of designation on the Klamath
Falls community."

RESPONSE?
The BLM Report states:

"There is no detailed economic analysis (in the BIM
Report) because, between present management and
anticipated management under (federal)} designation, there
would be little, if any notable economic effect or



difference. Probable economic effects from the proposed
Salt Caves hydroelectric project, which would be
precluded by designation, are considered in the Federal
Energy Regulatory Commission's {FERC) EIS on the proposed
hydroelectric project." BLM Report p. G-4., (emphasis
added) .

OﬁOE agrees that there would be no significant economic impact
on Klamath County outside of halting the: Salt Caves project.

ECONOMIC IMPACTS OF THE SBALT dAVES PROJECT

The only substantial impact of federal legislation would be
elimination of future hydro development, including the 'No
Dam' alternative for the Salt Caves project. The only assured
local economic impact of the 'No pam' alternative would be the
loss of the jobs from construction and continuing operations.

FERC's Final EIS estimates about 220 3jobs for less than three
vears (1,218,000 man~hours over 33 months). After the three
year construction period, "Employment associated with ongoing
operation and maintenance would be limited to 1 or 2 workers."
FERC FEIS p. 2-19.

The City of Klamath Falls has stated they expect to receive $5
million per year of net revenues from sale of the power See
RMI Report p.:33,  There is no evidence to support this
forecast, It is ODOE's view that the City will have trouble
selling the power output at all, let alone at a substantial
profit.

FERC notes that

"Despite competitive internal rates of return, successful
negotiation of power sales agreements could be hindered
by institutional impediments associated with regional
issues such an intertie access and protected areas
designation." FERC FEIS, p. 2-31.

Bonneville Power Administration has promised not to buy power
from projects in Northwest Power Planning Council protected
areas, including the upper Klamath River. Only 25 percent of
the power can be sold to investor-owned utilities. Therefore,
the bulk of the power must be sold to publicly-owned utilities
(POUS) .

The alternative resource for POUs is not new resources, but
Bonneville preference power, currently priced at 2.3 cents per
kWh. Bonneville forecasts the preference rate will not
escalate above the general rate of inflation for the next 20
years. ODOE estimated the City's earlier proposal needed a
price of above 7.3 cents per kWh to yield net profits (See




_.11_

Tab F: Preliminary Comments of the State of Oregon, FERC
Project No. 10199, Salt Caves, October 14, 1987, pp. 6-7 and
Tab G: Untitled brleflnq for Governor Goldschmldt undated
(prepared November 1987), pp. 16-20). The current.'No Dam"
alternative costs nore, so its break-even price would be
higher.

Although some POUs have indicated a willingness to pay a
premium to be independent of Bonneville, ODCE doubts they will
pay more than 7 cents per kWh. After five years of trying,
the City has yet to find a buyer for Salt caves' power.

The only plausible scenario would be for the City to sell the
FERC license and construction plans. The purchaser would be
bettlng that power from the project would be economic sometime
in the next century. Only large utilities could afford the
high cost in the early years. The most likely buyer would be
a utility in Washington state.

&
In return the City would receive a one-time payment. This net
profit of this kind of deal would be far less than $5 million
per year the City expects.

p&p\forecast\pe\hatfield.w51



Water Resources Department

WL COLDSCHAOT 3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE

—————tmrtl)
MEMORANDUM
TO: Water Resources Commission
FROM: . ~ Director .

SUBJECT: Agenda Item W, March 30, 1990, Water Resources Commission meeting

Status Report of Scenic Waterway studies

Background

Attached is the first in a series of recreation assessments on State Scenic Waterways. The report
on the Klamath Scenic Waterway was created using a method presented to the Commission by the
Parks and Recreation Division (now Department) during its meeting of July 7, 1989.

During the same July 7th meeting the Commission requested the Sandy Scenic Waterway be added
to the other Scenic Waterway recreation assessments. The Sandy Scenic Waterway would fall into
the recreation flow study schedule for December 1992 under the priority criteria.

Discussion
Klamath River

The Klamath Scenic Waterway is unique because flows from John Boyle Reservoir are regulated on
an hourly basis by Pacific Power and Light. The report shows that during operational periods, to
maintain recreation boating on the Klamath River, 1500 cubic feet per second (cfs) is required for
a period of at least six hours per day. Flows of 550 cfs are required to optimize fishing during the
non-hydro operation. Parks and ODFW had previously filed a joint instream water right application
for the Scenic Waterway. Parks review of the report and found it consistent with the application.

Sandy River

Parks and Recreation Department reviewed the recreation flow for the Sandy Scenic Waterway
completed as part of the City of Portland hydroelectric project application, and later cited in

the Diack decision. In May of 1989 Parks staff indicated that those recreation flows were sufficient
to meet the requirements of the Diack decision. At that time Parks staff stated that it expected the
Commission to be able use this information to make findings on new applications. In the
Commission’s findings there are specific flow recommendations for the period December through
May and a stipulated flow of 1500 cfs for months not other wise limited by naturally occurring low
flows.



Agenda Item W
March 30, 1990
Page 2 of 2

For the period of June through December, the Sandy Basin is withdrawn from appropriations by
statute except for domestic, stock, municipal, fish culture, aesthetic, recreational, or public park
purposes and all uses are allowed on Big Creek, Beaver Creek and Buck Creek. If such applications
are accepted, public interest and water availability findings must be made in addition to the
recreation findings before a permit can be issued of denied.

John Day River

Staff is completing a study of the John Day Scenic Waterway and will be submitting this report to
Parks for its review. Parks staff do not expect to have instream water right rules approved by its
commission until May or June. At that time the Parks Department may submit an instream water
right application and use the report to substantiate its request.

Summary

In the future, once Parks has accepted a Scenic Waterway recreation assessment report, we expect

them to respond to the data with analysis sufficient to provide findings on water right applications
held in abeyance regardless of the instream water right.

Director's Recommendation

This is an information report only no action is required. Staff welcomes any comment on the
Klamath Scenic Waterway. The Commission may also wish to direct staff to process water right
applications in the Klamath River and Sandy River based on the findings discussed in this report.

Attachments: 1) Klamath River Scenic Waterway Recreation Analysis

2) Letter from Alan Cook, Planning and Grants Manager, Oregon State Parks
and Recreation Department.

Bill Fujii
378-3671
March 15, 1990
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INTRODUCTION

PURPOSE

The purpose of this report is to analyze the instream flow requirements for recreation on the
Klamath River Scenic Waterway. The report outlines the recreation uses of the river, and uses
existing information to identify the range of flows sustaining current recreation. The report
does not address potential recreation opportunities that may be considered in future

management of the scenic waterway.

The Scenic Waterways Act.was created to protect rivers with outstanding natural resources,
scenic beauty, and recreational opportunity. Scenic Waterway designation identifies the highest
and best use of the waters within the waterway as being recreation, fish and wildlife. The
Water Resources Department (WRD), Department of Fish and Wildlife (ODFW) and Parks and
Recreation Department (Parks) are cooperating in an effort to quantify instream flows necessary

to protect the fish, wildlife, scenic and recreation values on State Scenic Waterways.

METHOD FOR ASSESSING RECREATION STREAMFLOW

The method for determining flow requirements by recreation use is based on the presumption
that river recreation is both adaptive to existing conditions and opponunjst:ic for the time the
flow conditions allow use. Current use by the public displays the range of recreation activities
needing protection. Other assumptions used in the report are:

1) In cases where there is no recreation use, flow levels identified by ODFW for fish and
wildlife or Department of Environmental Quality (DEQ) for pollution abatement
(whichever is higher) shall be the baseline.

2) In cases where there is no current recreation use, a land managing agency can

identify a flow to support recreation.




3) Some high-flow periods may have impact on recreation, but not on recreation use.
An example of this would be a high wintertime flow that flushes sediment from a

gravel bar important for fish spawning or deposits sand for camping.

Portions of other methodologies, such as the R[VERS (U.S. Forest Service (USFS)) and the
"Hyra" instream flow incremental method (IFIM) were borrowed to develop the framework for
this recreation assesment. This assessment is weighted towards preserving the existing
opportunities for the full range of recreation activities that are present during a “typical” year.
The study uses historical use data rather than user surveys, cross section points, or other factors.
The assessment of current use provides an indication of the streamflow levels necessary to

protect recreational opportunities.

The data and conclusions from this report may be valuable to the development of river
management plans for both State Scenic Waterways and Federal Wild and Scenic Rivers. The
River Management Plan process (both state and federal), instream water right application
process, and Parks' rulemaking for recreation instream water rights will provide opportunities

to determine policies relating to flows for recreation activities.

BACKGROUND INFORMATION

LOCATION AND SETTING

The Klamath River Scenic Waterway was added to the Scenic Waterway through the initiative
petition process.  Ballot Measure 7 passed in November 1988 designated the area of the
Klamath River from the John C. Boyle Dam Powerhouse (River Mile 220) to the Oregon-

California border (RM 209.3).

[o®]



The Klamath River Scenic Waterway is located in Klamath County in éouth—cenﬂal Oregon.

The scenic waterway is approximately 20 miles southwest of the City of Klamath Falls. The
nearest comrmmunity is Keno, located approximately seven miles east of the Klamath River. The
scenic waterway flows in a southwesterly direction from the John Boyle Powerhouse to the
Oregon-California border. The Scenic Waterway is accessed from Highway 66, just west of

where the highway crosses the river (see Map 1).

A. Setting

The Klamath is one of two Oregon rivers to cut through the Cascades. The river flows from
south central Oregon through northern California to Klamath, California, where it discharges
to the Pacific Ocean. This unique geographical aspect gives the Klamath diversity of setting.
Just below John Boyle Power Plant at the USGS Gage the Klamath River drains approximately
4080 square miles’. Upper Klamath Lake (Oregon’s largest natural water body) feeds Lake
Ewauna which is the beginning of the main stem Klamath river. Upper Klamath Lake's major

tributaries are the Sprague, Wood and the Williamson Rivers.

The Scenic Waterway is located within the area known as the Klamath River Canyon. Below
John Boyle Powerhouse the evidence of man’s activities cease to dominate Klamath Canyon’s
visual features. The Canyon is a contrast to all of the surrounding landscape features. Visitors
coming from the west will have just crossed a mountain pass; those coming from the east will
have just left pastoral farmlands. The perspective from the bottom is vertically confined by
canyon walls of 400 to 1000 feet high, and horizontally by a 100 to 800 foot-wide canyon floor.
The canyon contains a combination of nearly vertical basalt cliffs, talus slopes, upland benches

and alluvial terraces of recent volcanic origin. The geologic features are framed by open

lsource Friday and Miller, USGS 1984
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forests, grass lands and riparian areas. The feeling of remoteness and the landform of the

canyon combine to create a magnificent aesthetic experience.

The Klamath basin is characterized by dry summers with high temperatures and wet winters
with moderately low temperatures. Average annual precipitation at Klamath Falls is about 14
inches. Because of the elevation difference, the climatic conditions from the canyon nim to floor
can be substantial. The floor of the canyon is not as dominated by conifers as the rim. The
temperatures in the canyon tend to be more moderate and tends to have earlier spring
conditions. In the fall, daytime temperatures can be cool on the rim while the canyon floor

warm by comparison.

B. Plant communities

The vegetative cover is a mixture of ponderosa pine, juniper, deciduous trees such as Oregon
white oak and grass lands. The plant communities found in the canyon are mixed conifer
forest, pine/juniper, pine/oak forest, oak forest, oak shrub, rock/talus, oak/grassland, meadow,
steppe, and riparian®. Small areas may have some wetland characteristics, but there is no

evidence of any large areas of hydric soils.

The Klamath Canyon also offers unique opportunities to view wildlife. According to the Bureau
of Land Management (BLM), there are 98 species of birds, 31 species of mammals, and 15
species of reptiles and amphibians known to make use of the Klamath Canyon. The bird species
include raptors (16), water fowl (8), upland game birds (8) and non-game birds (66). Big game
mammals include black tailed deer, black bear, roosevelt elk, and cougar. Furbearers include

beaver, mink, fisher, coyote, bobcat, muskrat, and raccoon.

2 source: Draft Environmental Impact Statement Proposed Salt Caves Hydroelectric Project

(FERC July 1989)
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C. Development

Below the John Boyle Powerhouse the river canyon is largely undeveloped. On the west side
(right bank®) there is a graveled road, maintained by Pacific Power and Light (PP&L), to access
the John Boyle Powerhouse. Beyond the powerhouse the access road is unimproved, and closely
follows the river to Frain Ranch at RM 214.5. At this point there is a secondary access point
and the main road turns slightly away from the river and follows a bench above the river. An
additional secondary access to the right bank is from Ward Road, which connects with the
Powerhouse Road at about RM 211 and RM 209.5. High above the left bank the Topsy Road
follows the canyon from Highwéy 66 to bélow the Oregon-California border. "I‘he prsy Road
connects with two right bank secondary access roads. One follows the river between two access

points at about RM 217 and RM 214.8 (Map 2).

Approximately seventy-five percent of the corridor® land is managed by the BLM Klamath
Resource Area headquartered in Klamath Falls. This land is a combination of regular BLM land
and O&C property reverted back to BLM. Other owners are Pacific Power and Light,

Weyerhauser, and private individuals (Map 3).

D. River Attributes

In addition to the other physical features of the canyon, the river itself adds diversity to the
setting. The river has 52 rapids within the scenic waterway”. The river is wider in the upper
reaches from the BLM launch site (RM 220.1) to Caldera rapids (RM 214.3); the boating
experience in this stretch is less demanding. At the beginning of Caldera rapids, the river

narrows and it also begins to drop faster. This whitewater experience has made the Klamath

3 facing down stream
4 1/4 mile on each side of the river defined in Scenic Waterways Act

5, source: Draft Eligibility and Suitability Report for the Upper Klamath Wild and Scenic
River Study
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famous. The rapids from Caldera rapids (RM 214.3) to the Oregon-California border (RM
209.3) are more frequent and more difficult than the upper reach. Below the Scenic Waterway,

in California the river widens again and the whitewater boating is similar to the first stretch.

The flow characteristics of the scenic reach of the Klamath River are displayed on Table 1. The
average annual rate of flow is 1903 cubic feet per second (cfs). The highest flows occur from
December through April. Only about ten percent of the average annual flow is available during
the low flow months, June through August. The character of the flow in the Klamath Canyon
is unique. During the late spring through fall the flow can "bounce” from 350 cfs to over 1500
cfs in a single day. This flow regime is due to operation of John C. Boyle Powerhouse (see Daily

hydrograph chart). During the winter and early spring, flow is fairly constant.
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TABLE 1

AVERAGE MONTHLY FLOW, 1962-1988 KLAMATH RIVER

BELOW JOHN C. BOYLE POWER PLANT

MONTH MIN CFS MAX CFS MEAN CFS % RUNOFF
ocCT 786 3157 1685 | 7.2
NOV 897 4506 2196 9.3
DEC | 112 5733 2700 11.6
JAN 1174 7905 2668 12.5
FEB 1091 7780 2723 11.8
MAR 634 8755 3153 13
APRIL 723 5645 2550 11
MAY 591 3935 1725 7.6
JUNE 550 2327 872 3.5
JULY 502 1339 651 2.9
AUG 590 1054 903 4
SEPT 776 1876 1258 5.6
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INSTITUTIONAL CONSTRAINTS:

A. Recreation Resource Management:

Since 1984 the BLM has managed the area from the John Boyle Reservoir to just below the
Oregon-California Boarder as the Klamath River Special Recreation Management Area. The
river canyon has been classified Scenic Quality A and is managed under the Visual Resource
Management (VRM) class Il rules. Recreation opportunities are managed under Recreation
Opportunity Sijecmxm (ROS), as semi-primitive motorized and roaded natural classes. The
canyon area on the right éide of the river is managed by the BLM as the Pokegama Wild Horse

Management Area.

The Klamath River Scenic Waterway (designated in November of 1988) under the State Scenic

Waterway system would likely fall into the Scenic Class, the mid-level of six classifications.

NATIONAL WILD AND SCENIC RIVER STATUS:

The Klamath River is being studied by the BLM as a resuit of direction from Congress through
the 1988 Oregon Omnibus Rivers Bill. The report is to establish if any areas are eligible for
designation as a National Wild and Scenic River, recommend the most likely classification for

the designation and analyze the suitability for eligible area designations.

Under the provisions of the Omnibus Bill the study must be submitted to Congress by Apnil 1,
1990. The Klamath River study area differs from the other Wild and Scenic River Studies.
Other rivers have a three-year study period and the designated areas during this study period
are managed in a protected status. The language of the Omnibus Bill specifically allowed the

FERC process on the Salt Caves Hydroelectric Project to continue during the Wild and Scenic
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study period. Since the release of the BLM study, Senator Hatfield has sent a letter to FERC
requesting it delay its findings until Congress has had the opportunity to review the final BLM
Wild and Scenic River study. The BLM draft Federal Wild and Scenic River system eligibility

study recommended a classification of Scenic for most of the Scenic Waterway.

STATE MANAGEMENT

The State Scenic Waterway is being managed under the general rules for land management
specified in the Scenic Waterways Act. ODFW manages the river as a wild trout fishery and the
Klamath River Canyon as critical winter deer range and bald eagle habitat. The Division of
State Lands has determined the Klamath to be navigable. The Northwest Power Planning

Council has included the river in the protected status areas.

The DEQ has established beneficial uses for which water quality will be managed. These uses
are domestic water supply, industrial water supply, irrigation, livestock watering, salmonid fish
rearing and spawning, resident fish and aquatic life, wildlife, hunting, fishing, boating, water

contact recreation, and aesthetic quality.

B. Water Resource Management:
The appropriation of the surface waters of the Klamath River has been governed by the Klamath
River Basin Compact (ORS 542.620), since 1957. The compact was ratified by Oregon and
California, and approved by the U.S. Congress. It established the following priority of beneficial
uses in the situation where sufficient water is not available to satisfy all applications:

a) domestic use,

b) imrigation use,

¢) recreational use, including use for fish and wildlife,

d) 1industrial use,

e) generation of hydroelectric power, and

O



f) other uses.
The Compact also established priorities for irrigation uses limited to the quantity of water

needed to irrigate 200,000 acres in Oregon and 100,000 acres in California.

There are no minimum streamflows established in the Klamath River. However, WRD is
processing an application for an instream water right from Parks and ODFW of 1500 cfs (when

available) for whitewater floating and 550 cfs for fishing.

Other water rights total of 1.9 cfs in the study area®. There are some small hand-built instream

structures in the river related to irrigation.

There are three dams above the Scenic Waterway, John C. Boyle Dam and upstream from that,
Link and Keno Dams. Below the Scenic Waterway in California there are three dams, Copco 1
and 2 and Iron Gate Dams. All six dams are operated by PP&L under FERC licence #2082.

Satisfying the needs of the steelhead below Iron Gate Dam is the only instream flow
requirement in the FERC licence for the PP&L dams on the Klamath River. The minimum
releases from Iron Gate are to be: September 1 - April 30 1300 cfs, May 1 - May 31 1000 cfs,

June 1 - July 31 710 cfs and August 1 - August 31 1000 cfs’.

The John Boyle Project (originally named Big Bend) is licenced by the State of Oregon through
the Hydroelectric Act (ORS 543.010 to 543.655); this licence (HE 180) will expire in 2006. The

original licence required a minimum flow of 200 cfs below the powerhouse at all times.

Ssource: Pam Homer, Oregon Water Resources Department September 1989.

7article 52 of FERC license for project 2082



The flows in the Klamath Canyon are comprised of three elements: releages from the John Boyle
Dam, releases from John Boyle Powerhouse and natural flow from within the canyon. The
percentage of flow released from the two structures varies with the season. The bulk of the
summertime flow in the Scenic Waterway is comprised of stored water released for hydroelectric
generation. PP&L determines the releases based on several sets of criteria. The first critenia is
to satisfy the requirements of its operating permits from FERC and the Bureau of Reclamation
(BOR). The instream requirements below iron Gate Dam is the larger consideration. The
release schedule is based on the fish flows required at Iron Gate. Next in priority of the criteria
is the supply of the BOR irrigation projects. The BOR owns Link and Keno Dams and holds the
storage permits for the water. Some of PP&L’s other criteria are not required by FERC and BOR
permits. Peak power demand, fish requirements within the Klamath Canyon reach, and

recreation are among these elements.

During early July there is a two-week period in which PP&L performs turbine maintenance at
the powerhouse and makes no releases from this facility. During this time, the releases from
John Boyle Dam may be higher (from 500-700 cfs) and/or water can be stored to prolong the

summertime power releases.

There is flow from John Boyle Dam fisheries structures, several small springs and scheduled
release from John Boyle Powerhouse. This cumulative flow provides the streamflow regime
for rafting. Summertime power-related releases are to turn one generator. Releases last about
six hours and have a two-hour ramp® time. In 1979 PP&L investigated the Klamath Canyon
recreation use and the current pattern of release was determined to balance the needs for
generating efficiency, whitewater floating and fish needs. This process led PP&L to install and

maintain the “flow phone" and to favor the hours that allowed the rafters to adequately float

® ramp time is the period of transition from the low and high flow, typically this term

indicates that there is a gradual change
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the river®, The summer season release times are slightly later than PP&L’s actual peak demand
times. The amount of release is predicated on the amount of water that is needed for efficient

operation of the turbine®®.

TABLE 2
NUMBER OF DAYS WITH FLOWS EQUAL TO OR GREATER THAN 1500 CFS™

MONTH/YEAR 6+ HRS MONTH/YEAR 6+ HRS
10/87 30 10/88 24
11/87 23 11/88 25
12/87 22 12/88 31

1/88 29 1/89 27

2/88 28 2/89 28

3/88 25 3/89 31

4/88 23 4/89 30

5/88 8 5/89 31

6/88 6 6/89 7

7/88 25 7/89 0

8/88 22 8/89 19

9/88 31 . 9/89 18

Isource: personal contact with Les Lingschiet, Pacific Power and Light

O50urce: personal contact with Ed Wies, Pacific Power and Light

Ysource: USGS gauge records



RECREATION FLOW ANALYSIS

INSTREAM USES

There are two major recreation instream uses of the river; whitewater boating and fishing.

A. Whitewater boating:

Whitewater Soaﬁng occurs in three forms: rafting, kayéking, and drift boating. There is no
difference in the minimum flow required for these activities. Although the Klamath has been
run in an open canoe by professionals'?, it is not generally recommended’®. There is no
evidence of any power boat use in the Klamath Canyon. At 1500 cfs the Scenic Waterway has
15 class I rapids, 18 class Il rapids, 14 class 11l rapids, 3 class IV rapids and 2 class V rapids**.
At higher flows or colder temperaﬁxres many of these rapids increase in difficulty. Kayakers
should be expert or intermediate with a "bomb-proof roll"’® (a “bomb-proof roll" means that

the kayaker should be able to return the boat to the upright position in difficult situations).

1.) Location of use: Most use appears to be from the BLM launch site (RM 220.1) to the BLM
access site #1 (RM 203.7) or the Copco Store (RM 203). This float trip runs from .2 miles
below the John Boyle Powerhouse to 5.6 miles below the Oregon-California Border, total length

of 16.4 miles.

256urce: Dave Steele, 1989 BLM contractor for Klamath River recreation
13

.

source: River Information Digest

14 Class refers to the American Whitewater Affiliation International Scale of River Difficulty,
source: Soggy Sneakers Guide to Oregon Rivers - Willamette Kayak and Canoe Club July 1988
see attached

1Ssource: Soggy Sneakers Guide - Willamette Canoe and Kayak Club
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Some shorter trips occur on the upper end from the BLM launch site (RM 220.1) to Frain Ranch
(RM 215). These trips take advantage of the easier stretch of rapids. In this area the river is

wider, drops 27 feet per mile and has 14 class I, 9 class 1l and 1 class i1l rapids.

The lower section from Frain Ranch (RM) 215 to the Oregon-California Border (RM 209.3)
contains more difficult rapids. This area has 1 class 1, 9 class 1I, 13 class IiI, 3 class IV, and 2
class Vrapids. At the entrance to Caldera Rapids (RM 214.3) the river turns a cormer, narrows,
and the drop inéreases to 77 feet per mile. The rapids become more difficult and frequent.

This is one of the most demanding sections of whitewater in the region.

2) Time of use: The opportunity for whitewater boating is year-round. Most boating use on the
Klamath River occurs on weekends from mid-May through mid-September. Some other boating
occurs during other months when the flows are high. The unique whitewater boating
opportunities on the upper Klamath River attract visitors from outside the region who are
willing to travel long distances to experience the quality, late-season Class II-V run that is not

found on other rivers'®.

Peak use occurs during the months of July and August when there Is at least one generator at
the John Boyle Powerhouse operating. Typically there is a two-week period that the generators
are shut down in July. Generally it is not possible for the generator(s) to be efficiently operated
on a twenty-four-hour basis and the summertime rafting release is about 6 hours. PP&L has
installed a special “flow phone" to help rafters schedule trips. PP&L slowly increases the flow
(ramps) in the river at the beginning of the release and also slowly decreases the flow at the

end of the release.

16 source: Draft Eligibility and Suitability Report for the Upper Klamath Wild and Scenic

River Study
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During the period from November through March it is likely that more than one generator may
operate. Most early season (before June) use is from private boaters, who are predominately
from within the region. Most late-season use {after August) is from commercial outfitters due

to the lack of compatible whitewater boating opportunities elsewhere!”.

3.) Amount of use: BLM does not have a permit system for private boating for the Klamath. Its
records for private boating are based on a voluntary registration system. BLM has stated that
private boating records are used to depict trends in use and the actual use is higher than their

records indicate.

17 see above




TABLE 3

ESTIMATED WHITEWATER BOATING USE BY MONTH!®

MONTH 1987 BOATERS 1988 BOATERS
JULY 289 541
AUGUST 890 1256

SEPTEMBER 386 357

WHITEWATER BOATING USE ESTIMATES!?

WHITEWATER 1986 1987 1988
BOATERS

COMMERCIAL 1751 2163 2621
PRIVATE 210 291 450

Bsource: compiled by staff from BLM records

Ysource: Draft Eligibility and Suitability Report for the Upper Klamath Wild and Scenic
River Study
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B. Fishing:
All of the documents reviewed rated the Klamath high for its trout fishery, because it is one of

the most productive fisheries for wild trout for both size and numbers.

1) Location of use: Fishing use occurs from the BLM Launch site to the BLM Landing with the
majority of bank use occurring from the Powerhouse to Frain Ranch. Past this point, bank
access becomes more difficult, though in a few places the river is accessible with a 4-wheel-drive
vehicle, Some private fishing trips in boats take place from the put-in to Frain Ranch. These

trips take advantage of the easier stretch of river®’.

One of the reasons for the popularity of the Klamath River Scenic Waterway among fishermen
is the number and size of the river's wild trout. These trout are unique because they have not
only adapted to the biological circumstances of the river, but have adapted to the extreme
changes in daily flows. Their size relates directly to the food supplies from the flows supplied

from John Boyle Reservoir.

Time of use: Below John Boyle Dam, the Klamath River is open to angling all year long. The
trout fishery is especially popular during the spring months when run-of-the-river flows average
1500-3000. June 15 through September 30 are reserved for catch and release with barbless flies
and lures only. This restriction is to prevent waste of fish because, during this time period, the

fish are unpalatable?!,

4) Amount of use: There are no exact counts of current fishing use on the Scenic Waterway.

The Resident Fish Creel Census Summary by ODFW indicates that since 1984 there has been

2050urce: John Fortune, ODFW

2! Comments on Salt Caves Draft Environmental Impact Statement by ODFW
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a nise in the number of anglers on the river. Creel census data (table 4) is not a count of all
users within the canyon, but is a method to track user trends and provides a rough indication

of angling effort.
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TIME PERIOD

1984
FEB/MARCH
APRIL/MAY
JULY/AUG
SEPT/OCT
1985
JAN/FEB
MAY/JUNE
JUNE/JULY
JULY/AUG
SEPT/OCT
OCT/NOV
1986
JUNE/JULY
AUG/SEPT
1987

DEC 86/JAN
FEB/MAR
APRIL/MAY
MAY/JUNE
AUG/SEPT

* SEPT/OCT

TABLE 4
RESIDENT FISH CREEL SUMMARY?%2

ANGLERS

11

11

10

10

10

2250urce ODFW

HOURS FISHED

18

21

27

10

33

13

13.5

21

20

13

26



STREAM RELATED USES:

The Klamath Canyon offers opportunity for many stream-related uses such as camping, hiking,

wildlife viewing/nature appreciation, hunting, trapping, and off-road vehicle use.

A. CAMPING:

Most camping in the canyon is related to other recreational activity. The BLM rates the camping
opportunities within the Canyon as semi-primitive. Topsy Campground, upstream from John
Boyle Dam, is operated for those wishing a less demanding camping experience. The Kiamath
River Special Recreation Management Area Plan estimates use of Topsy Campground at 15,000
per year for both camping and day use. Much of the non-local day use of the canyon starts

from Topsy Campground.

Location of use: Most camping occurs on the upland benches at Frain Ranch (RM 215) or at
the BLM sites. BLM maintains semi-primitive sites {(RM 217.7) and 5 primitive campsites (RM

217 to RM 216). There are also two other primitive campsites on private land at RM 215,

Time of use: Summer use is primarily from commercial whitewater boaters and some anglers.

Spring and fall camping is generally related to hunting and fishing,.

Amount of use:
BLM Semi-developed sites: 1000 camping visits.
Topsy Campground: 1358 camping visits {outside of the Scenic Waterway but most of the

camping-related day use originates from this point).

20



Relation to stream flow: The majority of camping within the canyon area is in combination with

rafting and occurs on the upland terraces.

B. Hunting:
Hunting in the canyon is primarily for black-tailed deer, silver-grey squirrels, mountain and

valley quail, chukar, and turkey. Hunting is regulated by ODFW as part of the Keno Unit.

Location of use: use occurs along open benches along the river and in draws along the canyon

rim,

Time of use: Some type of hunting is allowed in all but February and March.
Deer: September/October (xifle), October/November (bow)
Elk: October
Silver gray squirrel: August through November

Birds: October/November (quail), April/May (turkey), October through January (chukar)

Amount of use: Hunter use figures specifically for the Klamath Canyon are not available from

ODFW, but the BLM estimates 300 hunting visits annually.

Relation to flow: No dependent relation known.
C. Trapping:
The major species of interest for trappers in the Klamath Canyon are weasel, muskrat, mink,

racoon, otter and beaver.

Time of use: November through March
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Amount of use: Less than ten local individuals®®

Relation to flow: wetted perimeter of riparian area is the habitat for many of these species.

D. Other uses:
Other uses such as hiking, wildlife viewing/nature appreciation, and off-road vehicle operation;
can often be independent from any other recreation activity. Many people use the Klamath

Canyon for these activities, particularly nature appreciation?,

Location of use: Dispersed throughout reach

Time of use: Year-round

Amount of use:
Other land-based visits: 400
Non-motorized travel visits: 280
Off-road visits: 1250
Winter sports visits: 500

Other motorized travel visits: 1000

Relation to flow: No dependent relation known.

23source: Ralph Opp, ODFW

#4source: personal contact with Kattie Ardt and Charlotte Opp, Klamath Falls Chapter

Audubon

25source: BLM estimates



INSTREAM RECREATION FLOW NEEDS:

In summer and fall natural flows would not be sufficient for instream recreational activities.
Use of stored water at these times is the key to preserving the opportunity for recreation
activies. The Klamath Scenic Waterway is a good example of recreation uses filling different
niches in both time of use and flow requirements, Although the activities can and do overlap,
both rafting and fishing occur within the current flow regimes, There is no evidence of a

recreational conflict at this time,

A. Whitewater boating:
Recreation use on the Klamath Scenic Waterway has been adapted to the conditions created by
the release regime established by the John Boyle Powerhouse. Summertime rafting is dependent

on the current flow regime. The following sources were used to determine flow needs.

Soggy Sneakers Guide (Willamette Kayak and Canoe Club, July 1988)

Location of description: John Boyle Powerhouse to Copco Reservoir.
Use listed: CLASS 4-5 RAFTING/KAYAKX - Discussion in this document does not differentiate
between rafting flows and kayak flows. It does suggest that the kayakers be expert or

intermediate with a "bomb-proof roll."

Time of use: Lists season as all year. This guide refers to the releases from the powerhouse

providing "some of the best class 4 summertime paddling in Oregon.

Handbook to the Klamath River (Quinn and Quinn 1983)

Location of description: John Boyle Powerhouse to Copco Reservoir

Use listed: CLASS 4-5 RAFTING/KAYAK - Discussion in this document does not differentiate

between flows and kayak flows.



Time of use and flows suggested: This guide listed 1650 cfs as the flow at which its log was

written. The guide lists flows above 3000 cfs to be unsafe.

Recreation Value Study (PNWPPC 1987).

This study was done for the Northwest Power Plan, by the Oregon State Parks Division, to
determine the value of instream recreation. Uses are rated on a scale 1 - 5, with 1 being the
highest rating for recreation quality.

Location of description: Klamath River below Boyle reservoir.

Use listed: The activities ratings listed as 1 are canoe/kayak, rafting, trout fishing and hiking,

swimming, camping, and nature viewing. Drift boating was given a 3 rating.

Klamath River Special Recreation Management Area Plan {(BLM 1983)

Location of description: John Boyle reservoir to the BLM landing just below the California
border.

Use listed: Discussion of boating in this document is listed as "floating" and does not assign the
standard rating for the river.

Time of use: The canyon is used year-round, with most of the rafting occurring during the late
spring and summer. High water and cold temperatures keep all but the most avid floaters off

the river in winter and early spring.

River Information Digest

Location of description: John Boyle Dam to California border.
Use listed: "Not suitable for open canoes, first 5 miles Class 11-11I, miles 5-11 Class IH-V"
Time of use and flows suggested: Year-round use was listed. This document does not suggest

flows but does cite low flows and hazardous high flows as limiting factors.



DEIS Salt Caves Hydro Electric Project (FERC July 1989)

Location of description: The DEIS refers to the area in relation to the reaches affected by the
proposed hydro project, the whitewater boating uses are largely within the same reach of the

river.

Use listed: "The lower reach contains all of the class 4 and class 5 rapids and the majority of
the class 3 rapids. The river is much wider in the upper reach, which has only one class 3
rapid".

Time of use and flows required: "Whitewater boaters include both rafters and kayakers. Rafting
use, in particular, is dependent upon the J.C. Boyle hydroelectric powerhouse, and generally
occurs only when at least one generator is operating. The J.C. Boyle Project operates in a
peaking mode during the summer and fall months, creating large daily fluctuations in flow.
During the typical summer operations, one generator is operated daily from approximately 10
a.m. to 4 p.m., increasing the river flow from approximately 350 cfs to approximately 1,500 cfs.
In the upper reach the flows have to be at least 380 cfs to be raftable (Klamath Falls, 1988).
Scoping meeting comments and conversations with whitewater outfitters indicate that most
rafters prefer flows at or above 1500 cfs. Additionally the BLM considers 1500 cfs the minimum
raftable flow (letter from Lance Nimmo, Manager, Klamath Resource Area, BLM, Medford,

Oregon, February 19, 1989)."

Nationwide River Inventory

Location of description: John Boyle Dam to Copco Reservoir
Use listed: Discussion in this document does not differentiate between rafting flows and kayak
flows, "among the best whitewater rafting rivers in the West; with long, sustained rapids of class

IV and V difficulty.”



Draft Eligibility and Suitability Report for the Upper Klamath Wild and Scenic River Study

{(BLM)

Location of description: River mile 220.1 - 204. The Wild and Scenic River study examined a
portion of the niver that extended below the state line.

Type of use: This document does not differentiate between rafting and kayaking. Whitewater
boating was broken down by class and river section (see chart). This study showed 15 class 1
rapids, 18 class Il rapids, 14 class 11l rapids, 3 class IV rapids and 2 class V rapids within the
Scenic Waterway (this data is no doubt predicated on flows of 1500 cfs, flows higher or lower

may result in a different classifications).

Time of use: "Most boating use on the upper Klamath occurs on weekends from mid-May
through mid-September. Some boating occurs during other months when flows are high. The
unique whitewater boating opportunities on the upper Klamath River attract visitors from
outside the region who are willing to travel long distances to experience the quality, late season
Class III-V run that is not found on other nivers. Most of the early season use is from private
boaters who are predominantly from inside the region. Most of the late season use is from
commercial outfitters due to the lack of comparable whitewater boating opportunities

elsewhere."

Oregon Rivers Inifiative Information Packet

Location of description: John C. Boyle Dam powerhouse to Oregon-California Border.

Type of use: "The Klamath is also well known for its spectacular whitewater rafting. 41
companies currently use the river for their business, It provides a thrilling succession of class
LIV and V rapids (Class VI are virtually unraftable}. One particular steep stretch drops 225
feet in just three miles. The Klamath is only one of two on the west coast with summertime‘

class IV and V rapids.”
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Application for Licence Salt Caves Hydroelectric Project April 1988 Response to Additional

Information Reguests

This document compiles the comments of some of the user groups, commercial outfitters and

the BLM covering the proposed hydroelectric project.

Location of description: Proposed Salt Caves diversion structure to Oregon-California border.

BLM statement; The BLM considers the minimum raftable flow to be 1500 cfs. Rafting the
Upper Klamath has occurred with flow greater than 4000 cfs. The analysis of the project
predicts that with a stable flow of 350 cfs there would be encroachment of vegetation into the

river channel. This encroachment may reduce or eliminate rafting possibilities in the future.

Whitewater Voyages/Rivers Exploration Ltd. statement: "As a bare minimum, we would propose
a flow of 1,600 cfs, while for long term operations we require minimum flows of 1,700 cfs and

prefer average flows of 1,800 to 2,400 cfs. ©

Southern Oregon Associaton of Kayakers (SOAK) statement: "The Klamath River is a
particularly rocky river, demanding great skill and care to run. Exposure to the rocks, which
are extremely sharp, is naturally much greater as the water level decreases. To avoid wrapping,
pinning or ripping a raft or kayak, a minimum flow of 1500 cfs is required. Although kayaks
may get through in somewhat lower water than rafts, Klamath River kayakers agree that the

nature of the rocks here demand a safer level of water, which is the 1500 cfs flow. "

Klamath Canyon River Qutfitters statement by Dean Munroe: "I have run the river at many
levels, and 1500 is satisfactory. For comparadve purposes, 1700 cfs is better and 1900 cfs
would probably be ideal. A flow of 2700 cfs is great. At 5900 cfs the river is incredibly

demanding. However, is my opinion alone the real measure of ideal? At 1200 cfs the river may
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be runnable, or it may not. If it is, it would not be a Class IV-V experience. The rafts would
fbe} constantly hitting rocks through Caldera, Satan’s Gate, Hell's Corner, Dance Hall, Ambush,
Salt Cave, Captain Jack, Roughshod, and Snag Island. The 1200 cfs. experience would not

approach the exciting and exhilarating experience it is at 1500 cfs. "

Eagle Sun Inc. statement: "A minimum of 1500 cfs is need to do the job and do it right.... As
for release times, we could run everyday June through September if there was enough water,

Plus, we would need a six hour release from 9:00 am till 3:00 pm for optimum use, "

Quzel Qutfitters statement: "PP&L has established their own idea of a reasonable level to be

a minimum of 1500 cfs, and that barely does it."

B. Fishing:

Fishing is less dependent on the high flow regime. Sufficient flows from John Boyle Reservoir
must occur to meet food and temperature needs to maintain the high quality of the fish.
Fishing use seems to occur at all flows but is most evident at low flows due to better access.

Some fishing enthusiasts prefer those times of the year when a more constant flow is available.

Location of use: DEIS Salt Caves Hydro Electric Project reaches.
The DEIS refers to the area in relation to the reaches affected by the proposed hydro project.
The reaches utilized for fishing are same for the purposes of this report. The project reach is

extremely productive, supporting a high quality wild rainbow trout population.

Comments on Salt Caves DEIS by ODFW




Page 1 Fishery Resources: Harvest of trout in the Salt Caves reach.is not allowed during
summer months because of poor palatability. However, cooler summer water temperatures in
the Salt Caves reach allow catch and release angling.

Page 3 River and Land Management Plans: The EIS should also include a discussion of the
Department’s statewide Wild Trout Policy and statewide Trout Management Plan, both of which
are elements of Oregon’s Comprehensive Waterway Management Plan. These plans recognize
the importance of conserving genetic resources of wild trout populations. The Klamath trout
adapted both to lacustrine and riverine environments, represents unique genetic resource among
Oregon wild trout populations. The ODFW statewide plans also recognize the need to conserve
and to provide a diversity of angling opportunities within the state, including the opportunity

to enjoy angling in semi-primitive settings such as the Klamath Canyon.

Time of use and flows needed:

Page 3 Recreational Setting: The EIS should be reworded to state that good fishing, both in
terms of catch rate and access, is enjoyed within the Salt Caves reach at a variety of flows. The
trout fishery is especially popular during the spring months when run-of-the-river flows average

1500-3000 cfs with out the complications of peaking below J.C. Boyle Powerhouse.

Page 4 Recreation Setting: The DEIS itself states that the "most preferred " period for summer
angling is when J;C. Boyle Powerhouse is shut down for maintenance. At this time, there is no
peaking, and steady flow below the powerhouse averages about 650 cfs. ODFW field
observations also indicate that 350 ¢fs in the project reach above Frain Ranch precludes boat

angling, as now occurs (John Fortune, ODFW, September 1989).

Page 6 Fishery Resources: Tennant {1975), cited in the DEIS, recommended 0.3 of the mean
daily flow as a minimum continuous flow required to support good survival of aquatic life, In

the case of the Salt Caves reach this base flow. would be 0.3 * 1900 = 570 cfs. This is
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consistent with the 550 cfs recommended by ODFW as the minimum flow needed to support the

trout population.

Special resource identified:

ODFW Central Region Administrative Report No 83 - 5, {John Tolman, June 1983)

The Klamath River was stocked with legal size rainbow from 1954 to 1978. Stocking was
discontinued after 1978 when Klamath River was classified for wild trout management. Also

Ceratomyxa shasta (a parasitic protozoa) has been identified in the Klamath River below Iron

Gate Dam and in Klamath Lake,

Recreation Value Studv (PNWPPC 1987).

(see: boating section)

KLAMATH RIVER SPECJAL RECREATION MANAGEMENT AREA (BLM 1983)

Location of description: John Boyle reservoir to the BLM landing just below the California

border.
Use listed: " The Upper Klamath also provides exceptional trout fishing and it is considered by
many to be one of the best fly fishing rivers in the Northwest."

Amount of use: "Fishing use within the canyon is estimated at 2,000 visitors per year."

Nationwide River Inventory

Location of description: John Boyle Dam to Copco Reservoir

Use listed: "Excellent wild trout fishery."

Oregon Rivers Initiative Information Packet

Location of description: John C. Boyle Dam powerhouse to Oregon-California Border.
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Use listed: "The river is well-known as one of the best wild trout fishing streams in Oregon. It
is managed by the state as a 'wild trout fishery’ (no hatchery stocking), and it was one of the

first to receive the designation by the state."

Draft Eligibility and Suitability Report for the Upper Klamath Wild and Scenic River Study

(BLM)
Location of description: River mile 220.1 - 204; the 5d Wild and Scenic River study examined

a portion of the river that extended below the state line.

Use listed: " The upper Klamath River is, managed as a wild trout river in all three segments,
provides an excellent trout fishery and is among the better fly fishing rivers in Oregon. The
Klamath Basin provides a wide variety of angling opportunities, but only the upper Klamath
River provides such an excellent catch rate for large wild rainbow trout on a major river. It is

rivaled in Oregon only by the Deschutes River."

Time of use: "Currently, the upper Klamath, Rogue, and the lower Klamath are the only major
rivers in the region that are open to trout angling year round.” "Spring comes early to the upper
Klamath River Canyon, providing the earliest angling opportunity for a river fishery in Klamath

County. The majority of fishing use occurs during spring and fall."

SUMMARY: Flow Ranges Identified for Boating and Fishing.

Whitewater boating the Klamath Scenic Waterway is for advanced and expert boating skills.
Some whitewater boating can be done at flows less than 1500 cfs, but the majority of use
occurs at 1500 cfs. There may not be an upper flow limit for some experts. The Quinn and
Quinn guide lists 3200 cfs as their upper limit, the BLM records indicate that rafang has been

done as high as 4000 cfs, and the Klamath River Rafters letter to FERC said that 5900 cfs is
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incredibly demanding. This suggests two flow ranges: 1500 cfs - 3200 cfs for the majority of
the public use; and 3200 cfs - 5900 cfs for expert or professional boaters when the opportunity

is availabié.

Fishing opportunites occurs on a year-round basis, 550 cfs is the flow that ODFW has
determined as the optimum flow for fish, through the Oregon method. They have further
confirmed this figure using the Tenant method. Fishing is also very popular during times of

constant flow,



TABLE 5

RECREATION FLOW CHART

REC USE MIN FLOW MAX FLOW SEASON OF USE
GENERAL  MAY-SEPT
BOATING 1500 3200

EXPERT OCT-APR
BOATING 3200 5900 YEAR-ROUND
FISHING 550 3000

WATER RIGHT APPLICATIONS:

Instream uses:
Parks/ODFW have submitted to WRD an instream water right application for 1500 cfs (when

available) for whitewater floating and 550 cfs for fishing.

Out of stream uses:

The City of Klamath Falls no longer has a water right application for hydro development
pending with WRD. The City has an appeal before the circuit court to require WRD to accept
the "no dam" application even though it is located within the Scenic Waterway. The status of

this application is pending a court decision.

There are 38 pending surface water applications in the Klamath basin that are above or
tributary to the Klamath Scenic Waterway. The purposes of these applications are: domestic

(1), irrigation (9), live stock (3), hydroelectric (2), and road watering (23). Some of these
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application are from parties in current adjudication of the Klamath Basin and do not represent

new water uses.

CONCLUSIONS

During the critical periods of highest recreation use, the Upper Klamath flows are dependent
on the release of stored water from John Boyle Reservoir and other upstream impoundments.
The time periods with fairly constant flows, early spring and during July maintenance
shutdown, are highly valued by anglers. Below John Boyle Powerhouse recreation activities
require a minimum 1500 cfs of six or more hours per day and 550 cfs for the remainder of the

day, during May through September.



MONTH

OCTOBER
NOVEMBER
DECEMBER
JANUARY
FEBRUARY
MARCH
APRIL
MAY

JUNE
JULY*
AUGUST

SEPTEMBER

FLOWS NEEDED TO SUPPORT CURRENT RECREATION ACTIVITIES BY MONTH

MIN FLOW NEEDS

CES

1500(6HRS)/550
1500
1500
1500
1500
1500
1500
1500(6HRS)/550
1500(6HRS)/550
1500(6HRS)/550
1500(6HRS)/550

1500(6HRS)/550

SIGNIFICANT

RECREATION

OPPORTUNITY

GEN BOAT/FISH
EXP BOAT/FISH
EXP BOAT/FISH
EXP BOAT/FISH
EXP BOAT/FISH
EXP BOAT/FISH
GEN BOAT/FISH
GEN BOAT/FISH
GEN BOAT/FISH
FISH/GEN BOAT
GEN BOAT/FISH

GEN BOAT/FISH

EXTENT OF USE

MEDIUM

LOW

LOW

LOW

LOW

LOW

HIGH

HIGH

MED

*550 CFS+ during non-hydro operation period 550 cfs / 1500 cfs (six hours) during hydro operation

**Serves as an indicator of the possibility of supply only 1500 cfs (six hours) / 550 cfs (18 hours) is approximately equal to an average daily flow

of 788 cfs. -

MEAN FLOW**

1685
2196
2700
2668
2723
3153
2550
1725
872

651

903

1258
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WHITEWATER CLASSIFICATIONS

CLASS: The class designations given in this book indicate the class of the majority of the run,
according to the American Whitewater Affiliation international scale of river difficulty, which
is described below. If only one or two spots are more difficult than the majority of the run,
parentheses are used, e.g., South Santiam as 4(6) or Lower McKenzie as 1(2). The letter "t" is
used after the number designation to indicate that a run is predominantly technical in nature,

and the letter "P" is used in to indicate that at least one portage is mandatory.
Class 1. Moving water with a few riffles and small waves. Few or no obstructions.

Class 2. Easy rapids with waves up to 3 feet, and wide clear channels that are obvious without

scouting. Some maneuvering is required.

Class 3. Rapids with high, irregular waves often capable of swamping an open canoe. Narmmow

passages that often require complex maneuvering. May require scouting from shore.

Class 4. Long difficult rapids with constricted passages that often require complex maneuvering.

May require scouting from shore.

Class 5. Extremely difficult, long, and very violent rapids with highly congested routes which
nearly always must be scouted from shore. Rescue conditions are difficult and there is
significant hazard to life in event of a mishap. Ability to Eskimo roll is essential for kayaks and

canoes.



Class 6. Difficulties of class 5 carried to the extreme of navigability. Nearly impossible and very

dangerous. For teams of experts only, after close study and with all precautions taken.

If the water temperature is below 50 degrees F, the AWA states that the river should be

considered one class more difficuit than normal.

Still water and class 1 are sometimes subdivided according to water speed:

Class A. Standing or slow flowing water, not more than 2.5 mph.

Class B, Current between 2.5 and 4.5 mph, but backpaddling can effectively neutralize the

speed.

Class C. Current more than 4.5 mp, but backpaddling cannot neutralize the speed of the

current, Simple obstacles may occur that require a certain amount of boat control.

GRADIENT: The average gradient of the section, reported in feet of elevation change per mile
of river length. The letters "PD" are used to indicate that a run is primarily "pool-drop” in
nature. Most of the elevation change on such a run occurs over relatively steep sections, which
are separated by relatively level stretches. The letter "C" is used to indicate that a run is
primarily "continuous” in nature. The elevation change on such a run is relatively uniform over

the length of the section.

SEASON: The time of year that a river can normally be run is related to the weather and the

source of the river. West of the Cascade Range, it rains more or less continuously from
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November through May, and is dry from typically June or July through September or October.
East of the Cascade Range, conditions are mostly dry and desert-like throughout the year,
although significant snowfall accumulates in mountainous regions during the winter months.

The classifications according to weather and source of water are:

ALL YEAR - There is adequate water for boating year-round. The sources of these rivers are

generally dam controlled. Examples: North Santiam, Metolius, the lower Deschutes, Rogue.

DAM CONTROLLED - The flow of these rivers is controlled by dams or irrigation diversions,
but there is no requirement for minimum flow. Water may be shut off or reduced below
runnable flows by the controlling agency. Examples: the upper Deschutes runs, and the

Middle Santiam between the dams.

RAINY - These rivers reach runnable levels after several days of rain. Many of the rivers of

western Oregon are in this group. Examples: Coquille, Siletz, Wilson, Molalla, Calapooia.

SNOWMELT - These rivers generally receive the bulk of their water from melting snow
in the spring and early summer. Such rivers are at high elevations or in Eastern Oregon.

Examples: White Salmon, John Day, Owyhee,
RAINY/SNOWMELT - These rivers receive their water both from rain and from snow. They
will be runnable after a few days of good rain and into early summer because of melting

snowpack, Examples: Breitenbush, Sandy, Quartzville Creek.

KLMFNL
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Mr. William H. Young
Director

Water Resources Commission
3850 Portland Road NE v b
Salem, OR 97310 € B2 5
Instream Flows on the Klamath River
WRC Application No. 70094

Our File No. 54030-013

Re:

Dear Mr, Young:

On October 13, 1989, the Oregon Department of Fish and
Wildlife (“ODFW") and the Oregon State Parks and Recreation
Division ("State Parks") jointly applied to the Water Resources
Commission ("WRC") for an instream water right on the Klamath River
(the "joint application'). On behalf of the City of Klamath Falls
(the "city"), we request your review of this application pursuant
to OAR 690-77-030(b).

The joint application requests instream flows on the
Klamath River from the confluence of the J.C. Boyle Powerhouse
tailrace and the natural channel (approximately river mile 220.4)
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to the Oregon-California border (approximately river mile 209.30).

The joint application requests 550 cfs for fisheries and 1500 cfs

for recreation.

The subject of the joint application is the same reach
of river for which the City has earlier filed water rights
applications for the Salt Caves Hydroelectric Project. Despite the
fact that the City has had applications on file before the WRC
since 1986, neither ODFW nor State Parks served a copy of the joint
application on the City. The City learned of the joint application
when it noticed the application attached as an exhibit to the
State's comments to the Federal Energy Regulatory Commission
("FERC") dated oOctober 25, 1989, regarding the  FERC's draft
environmental impact statement for the Salt Caves Project.

That the City was not notified of ODFW's and State Parks'

action, which is of such obvious import to the city, is
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particularly distressing since these agencies indicated their
intent to defer recreational flow recommendations until December
1989, The WRD Staff memorandum accompanying Agenda Item B for the
July 7, 1989 WRC meeting states:

“"The available data is insufficient
to meet our needs, but additional
data will be collected. . . . The
earliest flow recommendations will
be available in December, 1989
(Klamath and John Day basins) and
the last group will be done in
December, 1992.% Memorandum at 2.

It is unclear to the City why ODFW and State Parks felt
the need to make an early application before the necessary data
was collected. It is troubling that neither ODFW, State Parks nor
the WRC saw fit to send a copy to the City.

In support of its request for review, the City asserts
the following: -

I. The Water Resources Commission is prohibited from

considering the 1joint application for instream

water rights.

The WRC is prohibited from considering the Jjoint
application for instream water rights. ORS 537.360 provides that
the WRC may not take any action on an application for instream
water rights when there is an application pending before the WRC
to use the.water for a hydroelectric project.

There is now an application pending before the WRC to
appropriate water for the Salt Caves Hydroelectric Project, which
invelves the same ctretch of the Klamath River that is the subject
of the joint application. fThe-City submitted its application to
appropriate Klamath River water on June 8, 1989. This most recent
City application for water rights supports what has been called
the "no dam" configuration.

on July 28, 1989, the Water Resources Department
("WRD"), on behalf of the WRC, returned the City's application to
appropriate water for the hydroelectric project. The City of
Klamath Falls then filed an appeal of the WRC decision to reject
the application (Klamath County Circuit Court Case No. 890 2024~
C). The filing of this appeal operates to stay the WRD's or WRC's
order rejecting the City's application, ORS 536.,075(5).

Consequently, the City's application is still pending
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before the WRC. Because there is pending an application to use
the water for the City's hydroelectric project, the terms of ORS
537.560 prohibit any consideration of the joint application.,

I1. The ingtream water right application is not in the
~public_ interest. -

Even if the WRC had the authority to act on the joint
application, the establishment of an instream water right on this
stretch of the Klamath River is contrary to the public interest.
Consequently, the application should be denied pursuant to OAR
690-77-030(cC).

The City has actively pursued the Salt Caves

Hydroelectric Project for over six years. Significant sums of

. money and effort have been expended on the development of this

Project. The FERC is currently in the process of studying the
Project!s environmental impacts.

The establishment of instream water rights on this
stream in the amounts applied for would require all available
water in this stretch and make any significant hydroelectric
development, including Salt Caves, impossible. This would result
in the loss of significant public and private resources already
expended on the Project and forever preclude future use of the
resource for hydroelectric development.

In addition, the appropriation of water for an instream
water right would be contrary to the terms of the Klamath River
Basin Compact (ORS 542.620; the "Compact!), The Compact is an
interstate agreement between Oregon and California, ratified by
the United States Congress, and designed to govern the allocation
and use of Klamath River Basin water. The Compact expressly
governs the stretch of river which is the subject of the instrean
;ater right application. As an . interstate compact approved by
Congress, the Compact has the effect of federal law. O©One of the
primary objectives of the Compact is to facilitate and promote the
development of hydroelectric power. If the instream water right
application is granted, the development of hydroelectric power
will be prohibited, and the terms of the compact will be violated,

III. The doint application for instream flows is
premature.

ODFW and State Parks are only authorized to request
the quantity of water necessary to support fish, wildlife or
recreation. ORS 537.336. The joint application must be supported
by data establishing a proper level of stream flow. Without such
data, the application may not properly be considered.

The minimum stream flows requested in the joint
application are not the product of studies or investigation. The
application does not provide any data to substantiate the levels
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of flow which are requested. Therefore, the application is
premature.

Further, the requested flovws are inherently
contradictory. The application requests 1500 cfs for recreation
and 550 cfs for fisheries. These two levels cannot be reconciled.
There are not sufficient flows in the Klamath River to provide
1500 cfs year round; 1500 cfs occurs when J.C. Boyle operates as
a peaking facility.

Present peaking operations below J. C. Boyle powerhouse
provige daily peak releases of about 1100 to 1500 cfs in the
summer above an off-peak (evening and night) flow of about 350 .
cfs. It is this peaking flow that permits rafting in the sumnmer,
the only season when rafting the Klamath occurs. Studies have
shown that maintaining the flow in the river at the 350 to 450 cfs
range would improve the fishery which is now impacted by the daily
fluctuation in flows relied upon by river rafters. Thus, 1500 cfs
peak releases are harmful to the fishery in this reach, while 550
cfs is insufficient for rafting.

The joint application, then, does not request a level of
instream flow suitable to both agencies. Neither the fishery nor
the rafting resource would be served; as the City has
demonstrated, one or the other resource can be optlmlzed but not
both, Therefore, the joint application is not in the public
interest and should be rejected.

Based upon the reasons set forth above, the WRC is
prohibited from taking any action on the joint instream water
right application. Even if the WRC were permitted to take any
action on the application, a minimum stream flow on this stretch
of the Klamath River is contrary to the public interest.

Please sgend all noticec and ccerrespondence concerning
the jOlnt application to the undersigned. Thank you for your
courtesy.

Very truly yours,

RAGEN, TREMAINE, KRIEGER,
SCHMEER & NEILL

Richard M. Kk

cc: Mayor George Flitcraft
David G. Talbot
Randy Fisher

RMG:MAC: tlt
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WATERWATCH of OREGON, Inc. R
Route 2, Box 925 SR
Hillsboro, Oregon 97123

(563) 628-1671 T aﬂ@;ﬂ?ﬁ
Director
Water Resources Department Date:November 13, 1989
3858 Portland RD, NE
Salem, Oregon 973140
Gentlemen:

Waterwatch request that information on permit application
# 79894 in the name of David G. Talbot
be provided as follows:

l. Water availability in cfs for each month of the year in
the source below the diversion of the proposed appropriation
which provides or could provide public uses (ORS 537.332(4).

2. The methods, standards, and criteria of how water
availability was calculated.

3. The protection now provided for public uses below the

diversion in the source of the proposed appropriation.

Sincerely, '
< ,,_..t::l.c:wk?...g_,,,., N Ry "fés
Audrey J. Simmons

€
L | CNC D oy

President, Waterwatch,



" Oregon Water Resources Department
Water Rights/Adjudication Section =

Water Right Application Number: IS 70094

Proposed Final Order

Summary of Recommendation: The Department recommends that the attached
draft certificate be issued with conditions.

Application History

On 10/13/89, the Oregon Department of Fish and Wildlife submitted
an application to the Department for the following instream water right
certificate.

Source: KLAMATH R TRIB PACIFIC OCEAN
County: Klamath
Purpose: Migration, spawning, egg incubation, fry emergence, and

juvenile rearing.

The amount of water ({(in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500

Fish life and fish habitat
JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOov DEC
550 550 550 550 550 550 550 550 550 550 550 550

To be maintained in:

KLAMATH R FM THE CONFLUENCE OF JC BOYLE POWERHOUSE TAILRACE &
THE NATURAL CHANNEL AT R.M. 220.4 (NWNW, S 13, T40S, R6E WM);
TO THE OREGON/CALIFORNIA BORDER R.M. 209.3 (NWNE,S13,T418,RSE WM)

The Department mailed the applicant notice of its Initial Review on April
29, 1996. Public notice of the application was provide in the
Department’s weekly public notice on May 13, 1996. Comments were
received for 30 days.

The following supporting data was submitted by the applicant:

{a) PFish and Wildlife Resources of the Klamath Basin, Oregon, and
Their Water Requirements; April, 1970.

(b) Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.

(c) Developing and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.



{d) Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 19872.

{e) A letter dated April 5, 1996, stating that the flows requested
in this application are the minimum amount necessary to
restore, protect and enhance populations and habitats of
native wildlife species at self-sustaining levels

In reviewing applications, the Department may consider any relevant
sources of information, including the following:

- comments by or consultation with another state agency

- any applicable basin program

- any applicable comprehensive plan or zoning ordinance

- the amount of water available

-~ the proposed rate of use

- pending senior applications and existing water rights of record

- the Scenic Waterway requirements of ORS 390.835

- applicable statutes, administrative rules, and case law

- any comments received

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed.

An evaluation of the information received from the local government {s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The level of instream flow regquested is based on the methods of
determining instream flow needs that have been approved by administrative
rule of the agency submitting this applicatiocn. '

Findings of Fact

The basin Basin Program allows the proposed use.
Senior water rights exist on this source or on downstream waters.
The source of water is within or above a State Scenic Waterway.

The source of water is not withdrawn from appropriation by order of
the State Engineer or legislatively withdrawn by ORS 538.

The estimated average natural flow for the lower end of the requested
reach is as follows (in cubic feet per second):

B

S Com ocr )
JAN FEB MAR APR MAY JUN JUL [ AUG } SEP’ ocCT - NGOV DEC
2170 2290 2840 3320 1230 2780 1900 \ 1330 - . 1180 1260 1500 1810
hY

Conclusions of lLaw
Under the provisions of ORS 537,153, the Department must

presume that a proposed use will not impair or be
detrimental to the public interest if the proposed
use is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536.340 or
given a preference under ORS 536.310(12), if water
is available, if the proposed use will not injure

2



other water rights and if the proposed use complied
with rules of the Water Resources Commission.

The proposed use requested in this application is allowed in the
basgin Basin Plan.

No preference for this usge is granted under the provisions of ORS
536.310(12).

The proposed use will not injure other water rights.

The proposed use complies with rules of the Water Resources
Commission.

The proposed use complies with the State Agency Agreement for land
use.

The proposed instream flows do not fully appropriate this source of
water year round. Water is available for additional storage.

Water is not available for the proposed use at the amount requested
year round because the unappropriated water available is less than

the amounts requested during some months.

For these reasons, the presumption set forth in ORS 537.153, as
discussed above, has not been established. The application
therefore has been processed without the statutory presumption.

"When instream water rights are set at levels which exceed current
unappropriated water available the water right not only protects
remaining supplies from future appropriation but establishes a management
objective for achieving the amounts of instream flows necessary to
support the identified public uges." OAR 690-77-015(2).

"The amount of appropriation for out-of-stream purposes shall not be a
factor in determining the amount of an instream water right." "The
amount allowed during any time period for the water right shall not
exceed the estimated average natural flow ..." (excerpted from OAR 690~

77-015 {3) and (4}).

Because the proposed use exceeds the available water, it can not be
presumed to be in the public interest. However, under the direction of
OAR 690-77-015 (2) (3) and(4), the proposed use is in the public interest
up to the limits of the estimated average natural flow,.

Oregon law allows certain uses of water to take precedence over other
usges 1in certain circumstances. When proposed uses of water are
insufficient for all who desire to use them, preference shall be given
to human consumption purposes over all other uses and for livestock

consumption over any other use (excerpted from ORS 536.310 (12)). '

The Department therefore concludes that

] the proposed use, as limited in the draft certificate, will
not result in injury to other water rights,
. the proposed use, as limited in the draft certificate, will

not impair or be detrimental to the public interest as

provided in ORS 537.170.
. the proposed use, as limited in the draft certificate, will

3



include the following conditions: for purposes of water
distribution, this instream right shall not have priority over
human or livestock consumption.

. the flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach.
. the stream flows listed below represent the minimum flows

necessary to support the public use.

JAN FEB MAR APR MAY JUN JuL AUG SEP ocT NOV DEC
1500 1500 1500 1500 1500 1500 1500 1330 1160 1260 1500 1500

Recommendation

The Department recommends that the attached draft certificate be
issued with conditions.

DATEﬁ\AUZPé2{21ﬂ 1996
T / ﬁﬂq }‘ 'L/“f& .

—
Sté&ven k--Applegate
Admiﬁ{ ator
Water-Rights and Adjudications Division

Protegt Rights

Under the provisions of ORS 537.153(6) or 537.621(7), you have the
right to submit a protest against this proposed final order. Your
protest must be in writing, and must include the following:

. Your name, address, and telephone number;

. A description of your interest in the proposed final oxrder,
and, if you claim to represent the public interest, a
precise statement of the public interest represented;

. A detailed description of how the action proposed in this
proposed final order would impair or be detrimental to
your interest;

. A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error
or deficiency;

U Any citation of legal authority to support your protest, if
known; and :

¢ If you are not the applicant, the $200 protest fee required by
CRS 536.050.

¢ Proof of service of the protest upon the applicant.

Your protest must be received in the Water Resources Department no
later than October 11, 1996.

After the protest period has ended, the Director will either issue

a final ordexr or schedule a contested case hearing. The contested

case hearing will be scheduled only if a protest has been submitted

and if

. upon review of the issues the director finds that there are
significant disputes related to the proposed use of
water, or '

. the applicant requests a contested case hearing within 30 days
after the close of the protest period. _



DRAFT
STATE OF OREGON

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO.

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97310

The specific limits for the use are listed below along with conditicns of use.

Source: KLAMATH R TRIB PACIFIC OQCEAN

County: Klamath

Purpose: Migration, spawning, egg incubation, fry emergence, and juvenile
rearing.

To be maintained in:

KLAMATH R FM THE CONFLUENCE OF JC BOYLE POWERHOUSE TAILRACE &
THE NATURAL CHANNEL AT R.M. 220.4 (NWNW, 8 13, T40S8, R6E WM);
TO THE OREGON/CALIFORNIA BORDER R.M. 209.3 (NWNE,S13,T41S,R5E WM)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is 10/13/89.
The following conditions apply to the use of water under this certificate:

1. The right is limited to not mere than the amounts, in cubic feet per
second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
1500 1500 1500 1500 1560 1500 1500 1330 1160 1260 1500 1500

2. The water right holder shall measure and report the in.stream flow along the reach of
the stream or river described in the certificate as may be required by the standards
for in-stream water right reporting of the Water Resources Commission. :

3. For purposes of water distribution, this instream right shall not
have priority over human or livestock consumption.

4, The instream flow allocated pursuant to this water right is not in
addition to other instream flows created by a prior water right or
designated minimum perennial stream flow.

5, The flows are to be measured at the lower end of the stream reach
to protect necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
, 19




| l.nstrea‘mﬁppliwtion No. 70 o c? L/ Certficate No.

STATE OF OREGON

RECEIVE.

0CT 13 1989

"ATER RESOURCES I~
Application for Instream Water Right' 't % OREGCH
by a State Agency

WATER RESOURCES DEPARTMENT

There is no fee required for this application.

A. Applicant: David G. Talbot for _Oregon State Parks & Rec Division
(Director) {Agency)

Mailing Address: _525 Trade Street SE

Salem , OR 97310 378-6378 (A1 Cook)
City State Zip Phone No.
B. Applicant: Randy Fisher for Oregon Dept. of Fish & Wildlife
(Director) (Agency)

Mailing Address: _ 506 SW Mill St.

Portland . OR 97201 229-5406
City State Zip Phone No.
C. Applicant: for
(Director) (Agency)
Mailing Address:
City ‘ State Zip Phone No.

1. The name of stream or lake of the proposed instream water right is __Klamath River

a tributary or source (if lake) of Pacific Ocean

2. The public use(s) this instream water right is based upon include:
Recreation boating, __scenic enjoyment, state scenic waterway

designation and fish 1ife and fish habitat




Instream Application No. 7 0@ ?;l{ Caertificate No.

3. The amount of water needed by month and/or year for each category of public use. |f
more space is needed, use a separate sheet of paper.

List quantities in either cfs, acre-feet, or lake elevation above Mean Sea Level

Use(s) Jan Feb Mar Apr May Jun Jul Aug Sept Oct Nov Dec

Recreation*

Boating, scenic enjoyment

1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500

Fish 1ife and fish habitat *

550 550 550 550 550 550 550 550 550 550 550 550

* See Addendum

4. The reach of the stream identified for an instream water right is from the:

upstream end at confluence. of the 1.C. Bayle Pawerhouse tailrace and the natural

River Mile (if known) approximately 220.4 ~Channel
within the _\W 1/4 of the __Nu 1/4 of SRRV
Section __ 13 Township __40S Range 7E WM,

County _ Klamath

downstream end at Oregon/California border
River Mile (if known) _209.3 (approx)

withinthe _ NW 1/4 of the _NE 1/4 of
Section 13 Township _41S Range 5E W.M.,
County

Lake identified for an instream water right is

within the 1/4 of the 1/4 of
Section Township Range W.M,,
County

5. Method(s) used to determine the requested amounts:
See addendum




Iﬁslre%nﬁppliwlion o, ¢ 30 9 % Cortiicato No.

6. When were the following state agencies notified of the intent to file for the instream water
right?
Department of Environmental Quality Date
Department of Fish and Wildlife Date _ September 11, 1989
Parks and Recreation Division Date

7. If possible, include recommendations for measuring locations or methods:

8. If possible, include recommendations for assisting the Water Resources Department
(WRD) in measuring and monitoring procedures:

9. If possible, include other recommendations for methods or conditions necessary for
managing the water right to protect the public uses (see OAR 690-77-020 (5)(c)):

Remarks:

This application must be accompanied by a basin map with the applicable lake
or stream reach identified.

An instream water right may be allowed for an instream beneficial use of water subject to existing water rights with
an effective date prior to the filing date of this application.

This type of beneficial use is for the benefit of the public and a certificate issued confirming an instream water right
shall be held in trust by the Water Resources Department for the people of the State of Oregon, pursuant to ORS

537.341.
October 13, 1989 / 7%)2/¢7 %&W//////knm H. Yl Nigy A
Date Signhature  / ¢

Oregon State Parks /2 Dy /o # W% Administrator s CA/F, KD
Agency ’ Title



Instream Application No. 7 0 O q?[ Certificate No.

This is to certify that | have examined the foregoing application, together with the accompany-
ing maps and data, and return them for:

in order to retain its priority, this application must be returned to the Water Resources
Department with corrections on or before , 19

Date: , 19

Water Resources Department

Title

This document was first received at the Water Resources Department in Salem, Oregon, on

the |5 dayof Octogey , 19 8’? Jat 2% oclock P M.




RECEIVEL
“
' Addendum to Instream Application

Klamath River 0CT 13 ESQ

WATER RESOURCES D7+

SALEM, OREGOH
The primary recreational activities on the Klamath River can
be categorized as both water-dependent and water-related uses.
Certain data exists to help determine flow needs for the water-
dependent uses. Determining the flows needed for water-related
uses is a more subjective decision. The requested instream water
right of 1,500 cubic feet per second is sufficient to satisfy flow

requirements for both categories of recreational use.

The predominant water-dependent recreational uses of the
Klamath are whitewater rafting and fishing. Noted commercial
guides, river user publications', professional observation and
private users all prefer 1,500 CFS or more for whitewater rafting
experiences. The Bureau of Land Management also asserts that 1,500
CFS is the minimum raftable flow needed for whitewater rafting“.

Flow requirements for water-related uses (camping, hiking,
scenic enjoyment), while equally important, are not easily
quantified. It is the Parks and Recreation Division's position
that the flows within the Klamath at the time of scenic waterway
designation are indicative of those needed to safeguard the water-
related recreation values. In the case of the Klamath, the flow
regime is determined by the J.C. Boyle project operation scheme and
flows in the natural channel of the Klamath at the confluence of
the natural channel and J.C. Boyle Powerhouse tailrace.

The Parks and Recreation Division therefore is requesting a
1,500 CFS for recreational purposes as measured at the confluence
of the J.C. Boyle Powerhouse tailrace and the natural channel.

Minimum desirable flows for angling have not been established
through an angler preference survey. Parks or ODFW may apply at
a later date for a supplemental instream water right necessary to
support angling use once such flow needs have been established.

The Oregon Department of Fish and Wildlife has concluded from
results of the instream flow studies of fish habitat between J.C.
Boyle Powerhouse and the California stateline that 550 cfs is the
minimum desirable flow for maintaining suitable habitat for
juvenile and adult rainbow trout. The instream flow requirements
for spawning, incubation and migration of Shortnose and Lost River

! Handbook to the Klamath River Canyon, Quinn & Quinn, 1983,
p. 31

Soggy Sneakers Guide to Oregon Rivers, WKCC, 1986, p. 65

2 FERC DEIS, Salt Caves Hydroelectric Project (FERC 10199~
000), 1989 page 3-51.



Suckers, two endemic threatened and endangered (T&E) species, were
not established through the instream flow studies referred to
above. ODFW may apply for a supplemental instream water right for
these T&E species at a later date after the flow needs of these
species have been established. The instream flow studies for
rainbow trout were conducted at request of ODFW by Pacific Power
and Light, and the City of Klamath Falls, as described in the
license application to the Federal Energy Regulatory Commission for
the Salt Caves Hydroelectric Project (City of Klamath Falls, 1988).
The studies followed Instream Flow Incremental Methodology or
NTFIM" procedures recommended by the U.S. Fish and Wildlife Service
for the purpose of determining the instream flow habitat
requirements of rainbow trout (U.S. Fish and Wildlife Service
Information Paper No. 12, 1982).

RECEIVEL

0CT 13 1989
“/ATER RESOURCES

o

wLEN OREGQ:

AC:1lrxr
KRIVER.TXT
10/89 "2



Addendum to Instream Application

Klamath River OCT 1 3 1989

Y “\TER ﬂ SOURCES

i '.}%G(“?

The primary recreational activities on the Klamath River can
be categorized as both water-dependent and water-related uses.
Certain data exists to help determine flow needs for the water-
dependent uses, Determining the flows needed for water-related
uses is a more subjective decision. The requested instream water
right of 1,500 cubic feet per second is sufficient to satisfy flow
requirements for both categories of recreational use.

The predominant water-dependent recreational uses of the
Klamath are whitewater rafting and fishing. Noted commercial
guides, river user publications’, professional observation and
private users all prefer 1,500 CFS or more for whitewater rafting
experiences. The Bureau of Land Management also asserts that 1,500
CFS is the minimum raftable flow needed for whitewater rafting®.

Flow requirements for water-related uses (camping, hiking,
scenic enjoyment), while equally important, are not easily
quantified. It is the Parks and Recreation Division's position
that the flows within the Klamath at the time of scenic waterway
designation are indicative of those needed to safeguard the water-
related recreation values. In the case of the Klamath, the flow
regime is determined by the J.C. Boyle project operation scheme and
flows in the natural channel of the Klamath at the confluence of
the natural channel and J.C. Boyle Powerhouse tailrace.

The Parks and Recreation Division therefore is regquesting a
1,500 CFS for recreational purposes as measured at the confluence
of the J.C. Boyle Powerhouse tailrace and the natural channel.

Minimum desirable flows for angling have not been established
through an angler preference survey. Parks or ODFW may apply at
a later date for a supplemental instream water right necessary to
support angling use once such flow needs have been established.

The Oregon Department of Fish and Wildlife has concluded from
results of the instream flow studies of fish habitat between J.C.
Boyle Powerhouse and the California stateline that 550 cfs is the
minimum desirable flow for maintaining suitable habitat for
juvenile and adult rainbow trout. The instream flow requirements
for spawning, incubation and migration of Shortnose and Lost River

' Handbook to the Klamath River Canyon, Quinn & Quinn, 1983,
p. 31

Soggy Sneakers Guide to Oregon Rivers, WKCC, 1986, p. 65

2 FERC DEIS, Salt Caves Hydroelectric Project (FERC 10199-
000), 1989 page 3-51.




Suckers, two endemic threatened and endangered (T&E) species, were
not established through the instream flow studies referred to
above. ODFW may apply for a supplemental instream water right for
these T&E species at a later date after the flow needs of these
species have been established. The instream flow studies for
rainbow trout were conducted at request of ODFW by Pacific Power
and Light, and the cCity of Klamath Falls, as described in the
license application to the Federal Energy Regulatory Commission for
the Salt Caves Hydroelectric Project (City of Klamath Falls, 1988).
The studies followed Instream Flow Incremental Methodology or
"IFIM" procedures recommended by the U.S. Fish and Wildlife Service
for the purpose of determining the instream flow habitat
requirements of rainbow trout (U.S. Fish and Wildlife Service
Information Paper No. 12, 1982).
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e 10024 A

AECEIVE.

STATE OF OREGON
0CT 13 1989
WATER RESOURCES DEPARTMENT
ATER RESOURCES
Application for Instream Water Right '~ "MtGC
by a State Agency
There is no fee required for this application.
A. Applicant: David G. Talbot for _Oregon State Parks & Rec Division
{Director) (Agency)
Mailing Address: _525 Trade Street SE
Salem ’ OR 97310 378-6378 (A1 Cook)
City State Zip Phone No.
B. Applicant: Randy Fisher for Oregon Dept. of Fish & Wildlife
(Director) {Agency)
Mailing Address: _ 506 SW Mill St.
Portland OR 97201 229-5406
City State Zp Phone No.
C. Applicant: for
(Director) (Agency)
Mailing Address:
City ' State Zip Phone No.

1. The name of stream or lake of the proposed instream water right is _ Klamath River

a tributary or source (if lake) of Pacific QOcean

2. The public use(s) this instream water right is based upon include:
Recreation boating, _scenic enjoyment, state scenic waterway
designation and fish 1ife and fish habitat




Instream Appiication No, 'j74;kt)¢?j/f Cartificate No.

3. The amount of water needed by month and/or year for each category of public use. [f
more space is needed, use a separate sheet of paper.

List quantities in either cfs, acre-feet, or lake elevation above Mean Sea Level
Use(s) Jan Feb Mar Apr May Jun Jul Aug Sept Oct Nov Dec

Recreation*
Boating, scenic enjoyment
1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500

Fish life and fish habitat *
550 550 550 550 550 550 550 550 550 550 550 550

* See Addendum

4, The reach of the stream identified for an instream water rivght is from the:

upstream end at confluence. of the 1.C. Boyle Powerhouse tailrace and the natural

River Mile (if known) approximately 220.4 ~ channel
within the _NW 1/4 of the __NW 1/4 of P RE |

Section __ 13 Township __40S Range 7E W.M,,
County _ Klamath :

downstream end at Oreqon/California border
River Mile (if known) _209.3 (approx)

within the _ NW 1/4 of the _NE 1/4 of

Section 13 Township _ 415 Range 5E W.M,,
County

Lake identified for an instream water right is

within the 1/4 of the 1/4 of

Section Township Range W.M.,
County

5. Method(s) used to determine the requested amounts:
See addendum




Instream Application No. 7 0 © q % Certificate No.

6. When were the following state agencies notified of the intent to file for the instream water

Remarks:

right?
Department of Environmental Quality Date __September 1, 1989
Departiment of Fish and Wildiife Date _ September 11, 1989
Parks and Recreation Division Date

. If possible, include recommendations for measuring locations or methods:

. If possible, include recommendations for assisting the Water Resources Department
(WRD) in measuring and monitoring procedures:

. If possible, include other recommendations for methods or conditions necessary for
managing the water right to protect the public uses (see OAR 690-77-020 (5)(c)):

This application must be accompanied by a basin map with the applicable lake
or stream reach identified.

An instream water right may be allowed for an instream beneficial use of water subject to existing water rights with
an effective date prior to the filing date of this application.

This type of beneficial use is for the benefit of the public and a certificate issued confirming an instream water right
shall be held in trust by the Water Resources Department for the people of the State of Oregon, pursuant to ORS
537.341,

October 13, 1989 / /%2/p7 M% T s 50 N
- Date ' Sighature / v

Oregon State Parks/. 2 Jet Fd # 01/, Administratar /AR HaD
Agency . Title



Instream Application No. 7 0 o 9;7[ Certificate No,

This is to certify that | have examined the foregoing application, together with the accompany-
ing maps and data, and return them for:

In order to retain its priority, this application must be returned to the Water Resources
Department with corrections on or before , 19

Date: , 19

Water Resources Department

Title

This document was first received at the Water Resources Department in Salem, Oregon, on

the 1) dayof Oc{eoBeys , 19 8'? Jat A2 oclock P M.
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JAMES E. MOUNTAIN, JR.

DAVE FROHNMAYER —
DEPUTY ATTORNEY GENERAL

ATTORNEY GENERAL

DEPARTMENT OF JUSTICE RECE| VED

Justice Building
Salem, Oregon 97310
Telephone: (503) 378-6986 DC ] 1 ') ;,C ;
WATER RESOUR
~ October 10, 1989 \VSALEM.OHégﬁi?EPt

Richard M. Glick

Ragen, Tremaine, Krieger
Schmeer & Neill

Attorneys at Law

2300 First Interstate Tower

1200 SW Fifth Avenue

Portland, OR 97201

Re: Salt Cavés Filing
DOJ File No. 690-001-NR023-89

Dear Mr. Glick:

I have been asked by the Water Resources Department (WRD)
whether it would be appropriate for them to accept the filing
which the City of Klamath Falls recently submitted. This
filing was made based on a default judgment reinstating the
application. As you are aware, we have recently filed a motion
to set aside this default judgment. We have advised WRD not to
act on the filing until the judge has an opportunity to rule on
our motion.

Sincerely,

Jal

Walter Perry III
Assistant Attorney General
Natural Resources Section

WPIII:tmt/0817H ;
cc: William Young, WRDV



Ny

Water Resources Department

NEK GOLDSCHAOT 3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE 378-3739

GOVERNOR

September 29, 1989

Richard M. Glick, Esq.

Ragen, Tremaine, Krieger, Schmeer & Neill
2300 First Interstate Tower

1300 S.W. Fifth Ave.

Portland, OR 97201

Re: Salt Caves Hydroelectric Project

(Application No. 69942)
Judged "misfiled" by -Water Resources, August 1989

Dear Mr. Glick:
I am still unclear as to what the department should do regarding
whether to 'stamp in'" or take any other action on your

application. Accordingly, I have transmitted the materials you
gave me on September 28 to our Assistant Attorney General for

advice.
We will contact you as soon as we receive counsel.
Sincerely,

Vol & ol

John E. Borden
Deputy

cc Bill Young
cc Applications & Permits Section

bl:kf



Water Resources Department

R SO0t 3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE 378-3066

July 28, 1989

‘George C. Flitcraft, Hayor
City of Klamath Falls

500 Klamath Avenue

Klamath Falls, OR 97601

REFERENCE: File 69942

Baged upon a conclusion (0P 6334) by Dave Frohnmayer,
Attorney General for the State of Oregon advising that we
lacked authority to accept your application for a permit
describing the proposed use of 2,500 cubic feet per second
from the tail race discharge of the J. C. Boyle Hydroelectric
Project for hydroelectric pover generation, the application
should not have been filed and is being considered
*misfiled”., The application is enclosed and vill be of no
force or effect.

A check will be prepared in the amount of $200 and sent to
you at later date refunding all the fees submitted with the
application. :

S TR

Sincerely,

WAYNE J. OVERCASH
Water Rights Specialist

wJO
Enclosure

ge: Rick Glick, Attorney
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DAVE FROHNMAYER 7%

FOR IMMEDIATE RELEASE
July 28, 1989

oo
oM
Attorney General Dave Frohnmayer today issued an 0pinion6;izizi
stating that the Water Resources Department lacked authority %§J
accept the third application by the City of Klamath Fallg to
build a hydroelectric facility on the Klamath River. The
opinion was requested by William H, Young, Water Resources
Department Director.
The opinion found that the third application for theg Salt
Caveg project is not exempted from the strict licensing
standards adopted by the 1985 legislature. Because the
exemption does not apply, Water Resources Commission rules
which prohibit accepting applications for hydroelectric
projects on or near scenlc waterways require the Department to
return the application, young said he would return the
application next week,.

The 1985 legislature enacted strict siting and licensing

standards for new hydroelectric projects, The legislature
exempted the pending application for the Salt Caves projlct
from the new standards to allow a long-standing proposed
project to continue under the legal standards applicablejat the
project's inception, TodaY's opinion found that the

characteristics of the third proposal for the Salt Caves

project no longer qualify it for the exemption.

- More -
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The first two proposals for the Salt Caves project chlled
for building a dam and creating a reservoir on the Klamath
River. The third application, filed in Juneé, propouses to
divert water fron an existing powerhouse and send it through
conduits tu the Sall Caves powerhouse, It does not call for
creating a dam or reservoir,

The city first applied in 1985 for state and federal
licenses to build a dam and create a reservoir on the Klamath
River (Salt caves I}, 1In 1986, the city modified its
application to reguest permission to build a scaled-down
version of the dam and rese;voi: (Salt caves II). A 1987
Attorney General's opinion found that the Salt Caves II
application was within the 1985 legislative exemption fram the
stricter licensing standards.

The state Water Resources Commission and Energy Facility
Siting Council rejected the Salt Caves II appliéation in
February, 1989. Both agencies found that the project would
violate the state Scenic wWaterways Act, which prohibits dams on
scenic rivers,

The city's appeal of the Salt Caves 11 decisions is
pending in the Oregon Supreme Court,

t & & 1

Contact: Marla Rae or Phil Lemman
378-6002

6538a
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JAMES £ MOUNTAIR, J&.
M#u'rv ATTORMEY CEHERAL

DAVE FROHNMAYER
_ AYTUANLY OTHIDAL
SIALEUF URRLON

DEPARTMENT OF JUSTICE

Justice Building
Salem, Oregon 97310

Telephnno: {5081 3784400

JUly 28; 1989

William H. Young, Director
Water Resources Department
3850 Portland Road NE
salem, OR 97310

Re: Opinion Reguest OP-6334

Dear Mr, Young:

You have asked whether the hydroelectric project proposged
by the City of Klamath Falls on June 8, 1989 (Salt Caves III1),
falls within the exemption found in Oregon Laws 1985, chapteéer
569, section 27, For the reasons discussed below, we concldde
that it does not. The application, therefore, would be subject
to the strict licensing standards of the 1985 enactment, and to
the Water Resources Commission's (WRC) division 51 administrative
rules.

Discussion

1., Background

In January 1985, the City of Klamath Falls (city) applied
to state and federal licensing agencies for permission to
construct and operate a hydroelectric facility on the Klamath
River, 1In March of that year the city counclil authorized the
issuance of $250 million in revenue bonds to finance the project.
The city ordinance described the project as follows:

"The Project, as proposed, would consist of an
embankment dam, spillway and power diversion facillty
located at river mile 214.3 creating a reservoir 4.8
miles long; 4.1 miles of open channel power conduilt
leading to twin steel penstocks 1320 feet long; and a
powerhouse containing two (2) 40 MW turbine-generator
units located at river mile 209.9 near the Oregon -
California border. * * * Minor revisions may be
necessitated through the licensing process."
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In early 1986, before the WRC completed review of that
application, the city modified the project, withdrew its
original appllications, and submitted revised applications to,
state and federal requlatory bodles (Salt Caves 1I). In July
1986, the city authorized new bonds to fund this project.
Alithough the ordinance did not describe the project in detaill,
the Preliminary Official Statement made clear that the projéct
included a dam and reservoir, albeit considerably scezled do%n
from those proposed in Salt Caves { with a longer-open channel
condult leading to the powerhouse. The ordinance
authorizing the 1986 bonds stated that the project had been
redesigned to satisfy environmental and regulatory concerns
raised during the administrative review process.

In February 1988, both the WRC and the Energy Facility
Siting Council (EFSC) rejected the city's Salt Caves 1I
application. Both agencies determined that the project could
not be licensed because it would be constructed in the Klamath
Scenic Waterway. The city's appeals of these decisions are
currently pending before the Oregon Supreme Court.

On June 8, 1989, the city filed an application for a new
project (Salt Caves 11I) with the Water Resources Department
(WRD). Salt Caves III would divert waters directly from the
tailrace of the J.C, Boyle powerhouse, to be transported [
through a series of condults to a channeling forebay and into
this project's powerhouse. The proposed project would not |
involve construction of a dam or reservoir. To our knowledge,
the city has enacted no new ordinance authorizing the isSuadce
of bonds to finance Salt Caves II1I. i

2. Analysis : 1

In 1985, the Oregon 1eglslature enacted strict new
gstandards to apply to siting and licensing of hydroelectricj
projects, Or Laws 1985, ch 569 (HB 2990). These standards are
codified at ORS 543.015 and %43,017, With one exception, the
new standards apply not only to applications received after ithe
effective date of the law but to all pending applications for
which the hearing record had not closed on the effective date
of HB 2990, The exception appears in section 27 of HB 2950/
which provides:

|
i
|

"Nothing in this Act applies to any hydroelectric
project in excess of 25 megawatts for which funding
has been approved by the governing body of a c¢ity on
or before May 15, 1985."

Or Laws 1985, ch 569, § 27 (uncodified).
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The WRC adopted ruies consistent with the standards
of HB 299C to govern review of hydroelectric_applications,
These rules incorporated the same exemption.2 Therefore,
any project that is exempt under section 27 of HB 2990 would
be reviewed under WRC's "old" hydroelectric rules found at
OAR chapter 690, division 50,

The issue here is whether Salt Caves 111 comes within tne
exemption from HB 2980, For the following reasons we conclude
that it does not,.

We have previously addressed a similar issue. 1In April
1987, we considered whether the Salt Caves Il proposal was
exempt from HB 2990. See Letter of Advice dated April 2, 1987,
to Fred Hansen, Director, Department of Environmental Qualitly
(OP-6043), 1In attempting to ascertain the scope of the
exemption, we reviewed the statutory language in light of
the legislative history. Our review persuaded us that "the
legislature's reference to funding approval was [not) intenSed
to invoke the technicalities of municipal bonding law." OP~6043
at 8. Rather, we concluded that through the exewption the
legislature had attempted "to exempt a specific project, the
*Salt Caves Project,' by describing certain characteristics
possessed by only that project." 14, The legislature thus jhad
attempted through section 27 "to allow a long-standing propased
project to proceed unger legal standards applicable at the
project's inception."? 14, at 10. That exemption resulted
from the legislature's apparent desire to avoid any unfairness
that would result from applying new and stricter standards ¢o a
project long in the planning stages under a different set of
standards. 14, at 12, Additionally, the reference in the
legislative history to the administrative “process" underway

"demonstrates legislative awareness of multi-agency
review procedures which were then ongoing or
contemplated. Those processes themselves contemplate
that the final configuration of the project might be
altered from that embodied in the initial application.
The legislature may fairly be charged with this
knowledge."

I1d. at 10. We reasoned, therefore, that an alteration in the
project design did not necessarily remove it from the exemption.
Nonetheless, we cautioned:
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“There may be a theoretical occasion * *# * to argue
Lhat configuration of a previously approved project
has been s0 altered that it no longer f£its the
legislative purpose in exempting Salt Caves."

Id, at 12.

Reviewing the Salt Caves 11 application in 1light of the
legislative intent, we concluded that Salt Caves II fell within
the exemption. When HB 2950 was enacted, joint review of the
Salt Caves I confiquration was underway but not completed. or
had the review been completed when the city withdrew its firgt
application and submitted a new application for Salt Caves IfI.
Although the city had changed the project design to accommodpte
environmental and regulatory concerns, that change did not exceed
the bounds contemplated by the legislature when it enavied Lhe
exemption for the "Salt Caves Project." Accordingly, we conkcluded
that Salt Caves II satisfied the section 27 exemption from 2990,

For the reasons that follow, however, the ratiocnale of
OP-6043 does not extend so broadly as to include Salt Caves [III
within gection 27,

In three key ways, the clircumstances surrounding Salt Caves
III differ markedly from those surrounding Salt Caves I and [II,
rendering the policies underlying section 27 inapplicable here.
First, the city offered Salt Caves 11 as a modified alternatiive
Lo Salt Caves 1. Finding Salt Caves 11 within the scope of
section 27 furthered the legislative intent to encourage and
accept "compromise and accommodation by the project's sponsars
when confronted by objections in the ongoing administrative
process." OP-6043 at 11. In contrast, the city submitted Wts

application for Salt Caves III only after both the EFSC and jthe
WRC rejected Salt Caves I1 and the city sought Jjudiclial review

of those actlons. Salt Caves IIl does not substitute for o
modify Salt Caves II; rather, the city is pursuing two mutually
exclusive projects simultaneously. Thus, unlike its predecédssor,
Salt Caves 111 di¢ not result from beneficial compromise expected
in typical administrative review procedures. Hence, the bagis
for our conclusion in OP-6043 that the alterations in the project
did not remove it from section 27--that those alterations wdre

a contemplated product of the ongoing administrative review
proceas--is absent here,
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Second, the Salt Caves 117 configuration is an entirely| new
concept for hydroelectric development on this stretch of the
Klamath River. When we concluded in OP-6043 that Salt Caves| II
wag covered by the grandfather clause, we premised our answer on
the legislature's desire to "avold any unfairness that would
result from applying new and stricter standards to a project
long in the planning stages." OP-6043 at 12, Salt Caves III,
however, was not in the planning stages when section 27 was
enacted. Rather, the city developed that proposal only recently
in response to a suggestion by staff of the Federal
Energy Regulatory Commission, Consequently, the “"grandfathering"
policy that led to our conclusion in OP-6043 does not apply here.

Third, Salt Caves II1 differs radically from both 8Salt
Caves I and II. Unlike the earlier proposals, Salt Caves 17
involves no dam or reservoir. Instead, the city proposes td
divert the entire return flow from the dam immediately upstream
and transport it approximately ten miles to the powerhouse, | In
OP-6043, we concluded that, despite the changes 1ln design [dom
Salt Caves 1 to Salt Caves 1ll, the project "remained the sane
'‘hydroelectric project' referred to in Oregon Laws 1985, chdpter
569, section 27." OP~-6043 at ll. We so concluded because the
two proposals remained fundamentally similar in character. |As
already noted above, however, we cautioned that "confliguration
of a previously approved project [might be] so altered that [it
no longer fits the legislative purpose in exempting Salt Caves."
Id. at 11-12. We conclude that Salt Caves 11T deviates so
Yadically from Salt Caves I and II that the legislature could
not have intended the exemption to apply.

)

Because we conclude that Salt Caves 1II falls outside
the exemption set out in section 27 of HB 2990 and in OAR
650-51-020(3), the city's application necessarily would be
subject to OAR chapter 690, division 51. These rules prohibit
the WRC from accepting an application for g project in a scenic
waterway designated under ORS chapter 390. Although Salt
Caves III would involve no new dam or reservoir in the bed of
the stretch of the Klamath River s0 designated, the Klamath
Scenic Waterway includes “"associated uplands": that is, uplands
within 1/4 mile of the riverbed. The canals conveying the vater
would fall within that 1/4 mile. The project, therefore, would
be wi;hin the scenic waterway and subject to the WRC's division
51 rules,
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We conclude, therefore, that the WRD lacked the authori
accept the clity's application for Salt Caves Il1I, Consequen
the director should inform the city that it intends to retur
application and fees,

Sincerely,

(é:\ <;ﬂT£A4
J(‘;w&nwa‘/‘——

DAVE FROHNMAYER

Attorney General

DF:AWS:WPI1I:RDW
tmt/0389H

1 The Preliminary Official Statement described the
project as followa:

"The Project will consist of a diversion embank-
ment structure approximately 75 feet high and 580
feet long, a spillway and a power diversion facility.
The diversion facility would create a diversion pool
about 1.4 miles long with an active storage capacity
of about 500 acre-feet and a surface area of 70 acres
at normal high pool elevation of 3,250 feet. A 7.3
mile long open channel power conduit will connect to
twin steel penstocks 1,320 feet long serving a power-
house containing two 40 MW (nameplate) turbine
generating units."

2 OAR 690-51-020(3) makes division 51 applicable to
projects "[elxcept as provided by Oregon Laws, (OL) 1985,

chapter 569, section 27." It further provided that "{plrojects

to which OL, 1985 Chapter 569 do not apply, shall be subject
the provisions of OAR Chapter 690, Division 50 and 74."

3 The purpose of the exemption was, in Representative
Agrons' words, "to permit a process which has been underway
for several years to proceed without changing the goal posts
it. Judgments relative to the merits of that project, wheth
or not it succeeds, I think should be judged on the process
which it is currently involved." Joint Water Policy Committ
(HB 2990), May 28, 1985, tape 82, side B, at 161-402,

to
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4 We do not address whether the bonds approved to
finance Salt Caves I or Salt Caves 11 would apply to Salt Ca
I11. If that financing would not apply, then for that reaso

ves
1 ag

well Salt Caves III would not be a "hydroelectric project * K *

for which funding has been approved by the governing body of
city on or before may 15, 1985." Or Laws 1985, ch 569, § 27

5 We do not intend to suggest that the applicability
of OAR chapter 640, division 51 will alone determine the fat
the application, Even if the application were properly acce

a

id

of
ted,

water rights for the project could not be approved If the prpject

would interfere with maintaining the "free-flowing character

of

* * % waters [within the scenic waterway)] in quantities necegssary

for recreation, fish and wildlife uses." ORS 390.835(1)
(emphasis added).

6 The City of Klamath Falls has suggested that the WRC'
order rejecting Salt Caves II contalns language that could b
read to limit the WRC's power to ban all hydroelectric proje
in a scenic waterway. We disagree with that reading of the
and of the WRC's order.

In its Salt Caves 11 order, the WRC noted several reasd
why Oregon's Scenic Waterways Act, ORS 390,.805-390.925, does
not conflict with the Klamath River Bagin Compact. In respq
to an assertion that the Compact forbids the state from bann
hydroelectric development, the WRC ubserved Lhat the Scenic
Waterways Act does not preclude development of all hydroeleg
projects, but only those projects that contain dams or rese
The city has seized on that language to support its content
here. That reliance is mistaken.

The WRC's discussion in its order does not lead to the
conclusion that the Klamath Compact bars the state from
imposing by rule a complete ban on any projects within a
scenic stretch of the river. The Compact leaves to the stat
the power to determine how to allocate the wateér to the vari
beneficial purposes. As we stated in our Letter of Advice 4@
September 21, 1988, to William H., Young (OP-6268) at 10, the
Compact "creates neither a state nor a federal obligation t¢
grant a hydroelectric permit, or a water right for hydroele¢
generation, Nor does it create a preference for hydroelect]
ugses over other uses," The Compact's recognition of hydroe
generation as a beneficial use does not impair the WRC's aut
to set a stream aside for recreational and fishery purposes)
its authority to prohibit any project within the scenic wate
area in furtherance of those uses. The city's argument thug
confuses authority with duty. '

\™4
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Moreover, the WRC's rule prohibiting it from accepting gn
application for a project in a scenic waterway is plainly wikhin

the WRC's statutory authority.

In sum, nothing in the Klamath Compact, the Scenic Wate
Act, or the WRC's Salt Caves 1l order is contrary to the con
we reach in this opinion.

rways
rlusion




VICTOR ATIYEH
GOVERNOR
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VICTOR ATIYEH Regular Meeting
Governor December 18I 1986
BARBARA ROBERTS
Secretary of State
BILL RUTHERFORD
State T
ate Treasurer Agenda Item 2
SUBJECT

Ownership of the bed and banks of the Klamath River.

ISSUE

Whether the State Land Board should assert sovereign
ownership of the bed and banks of the Klamath River from
Keno to the California border.

POLICY

ORS 274.025

BACKGROUND

Historically, the State Land Board has actively asserted
sovereign ownership of the beds and banks of navigable
waters only when presented with a competing ownership claim,
or a request to use the submerged and submersible lands. 1In
this case, the question of sovereign ownership arose as a
result of a proposal to construct a hydroelectric facility
on the Klamath River, in an area known as Salt Caves. The
proposal was formalized in 1985, when the city of Klamath
Falls filed license applications for the project with the
state Water Resources Department and Energy Facility Siting
Council. So that timely comments could be contributed to
the regulatory review process, the Land Board approved a



preliminary ownership determination on July 22, 1985. The
action was taken upon advice from the Attorney General's
office that there is no required process for the board to
follow in asserting an ownership claim. A copy of the
letter of advice is included as Appendix A.

The action was factually based upon preliminary evidence
documenting the division's position that the river was
navigable-in—-fact for commercial purposes at the time of
Oregon statehood. In approving the preliminary
determination, the board instructed staff to continue the
factual investigation, and to consult further with the
Department of Justice concerning the legal basis for an
ownership claim.

In February 1986, the division completed the factual
investigation and prepared a draft report of the findings,
which was forwarded to the Attorney General's office for
review and legal analysis. A copy of the final report is
included as Appendix B, Assistant Attorney General Mary
Feldbruegge-Hedrick will be present at the Land Board
meeting to discuss the report and her conclusions. A copy
of the draft report was also sent to the attorneys
representing the city of Klamath Falls in matters relating
to the proposed hydroelectric project. To date, the
division has received no comments from the city.

RECOMMENDATION

Based upon the division's factual investigation of the
Klamath River, and the legal analysis by the Attorney
General's office, the Division of State Lands recommends the
State Land Board assert sovereign ownership of the bed and
banks of the Klamath River from Keno to the California
border.,

APPENDICES

A, Letter of advice, dated July 11, 1985

B. Staff report on navigability

0160L Agenda Item 2
December 18, 1986
Page 2 of 2



STATE OF OREGON
COUNTY OF KLAMATH
DRAFT CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

STATE OF OREGON
WATER RESOURCES DEPARTMENT
SALEM, OREGON 97310

confirms the right to use the waters of KLAMATH RIVER, a tributary of
the PACIFIC OCEAN, in the KLAMATH BASIN to maintain an instream flow for
the purpose of PROVIDING FOR RECREATIONAL BOATING, SCENIC ENJOYMENT,
STATE SCENIC WATERWAY PROTECTION AND FISH LIFE AND FISH HABITAT.

The right is for flows to be maintained FROM THE CONFLUENCE OF THE J. C.
BOYLE POWERHOUSE TAILRACE AND THE NATURAL CHANNEL AT RIVER MILE 220.4

. WITHIN THE NW 1/4 NW 1/4 IN SECTION 13, T 40 S, R 7 E, W.M. TO THE
OREGON/CALIFORNIA BORDER AT RIVER MILE 209.3 WITHIN THE NW 1/4 NE 1/4 OF
SECTION 13, T 41 S, R 5 E, W.M...

The right is established under Oregon Revised Statutes 537.346.
The date of priority is OCTOBER 13, 1989,
The right is limited to not more than 1500 CUBIC FEET PER SECOND FOR

RECREATIONAL BOATING AND SCENIC ENJOYMENT AND 550 CUBIC FEET PER SECOND
FOR FISH LIFE AND FISH HABITAT. '

Witness the signature of the Water Resources Director affixed this XXX
day of XXXXXXXXX

Water Resources Director
Recorded in State Record of Water Right Certificates number XXXX.

70094B
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ATTORNEY GENERAL

WILLIAM F. GARY
DEPUTY ATTORNEY GENERAL

DEPARTMENT OF JUSTICE

GENERAIL COUNSEL DIVISION
Justice Building
Salem, Oregon 97310

Telephone; {(503) 378-4620
July 11, 1985

Mr. Ed Zajonc, Director
Division of State Lands
1445 State Street
Salem, OR 97310

Re: Salt Caves Ownership Question
Dear Ed:

You asked our office to review the issue of the ownership of
the Klamath River at the site of the proposed Salt Caves
hydroelectric project. In addition you asked that we outline the
process for the State Land Board's determination of ownership and
participation in the Energy Facility Siting Council (EFSC)/Water
Policy Review Board (WPRB) and FERC process.

The first issue to be addressed is whether the state has an
ownership interest in the Klamath River at this location. We
have reviewed the facts demonstrating both actual and potential
use of the river between the John Boyle Dam and the California
border, and have studied the legal criteria for asserting
ownership. We have now completed a draft, and are prepared to
issue an Attorney General's opinion concluding that there is suf-
ficient legal basis to assert sovereign ownership of the river
throughout the area under study. However, this is not a
situation where an easy decision can be made that it is or is not
navigable. The Land Board must make a legal/policy judgment as
to whether this is a case in which it wishes to assert ownership.
Obviously, unless all parties agree to the state's ownership, the
matter will only be settled finally by a court decision.

At present, there is no required procedure for deter-
minations of navigability by the division or the board. As
you know, ORS 274.029 to 274.035, which formerly did establish a
process for determining navigability, were repealed. Thus, general
principles of administrative law will govern the division and
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board's actions regarding navigability. The determination of
navigability does not meet the definition of an administrative
rule. Thus, formal rulemaking procedures would not be required.
Nor would such a determination be a contested case order.

Rather, the action of the board would be classified as an order

in other than a contested case. The proceedings for such an

order are within the discretion of the board or division. Public
hearings on the issue are not required, but the board or division
may hold public hearings if they should so choose. The form of
the hearings would also be at the option of the board or division.

As you know, this particular determination of navigability is
complicated because the state review process conducted by the
WPRB and EFSC, as well as the FERC process are now underway. Thus,
it is imperative that division and Land Board action be taken in
time to allow them to participate effectively in the state and
federal processes.

The regulations of EFSC, WPRB and FERC all require that the
applicant identify the status of ownership of lands to be
occupied by the project and the applicant's plans to acquire
necessary property rights. None of the documents submitted by
the City of Klamath Falls to WPRB, EFSC or FERC identify the
state as the owner of the submerged land on which the project is
to be located. All of the decision-makers also require estimates
of project costs. It does not appear that the cost of acquisiton
of these lands from the state has been included. Thus, if the
division is going to assert ownership of the land, they should
advise these decision-making bodies of the state's interests.

Although we believe the decision making bodies should be
advised of the state's claim of ownership, we do not believe the
Land Board and division will be bound by any decision of the
joint EFSC/WPRB hearing with respect to ownership or proprietary
interests in the river bed. As will be discussed in our forth-
coming Attorney General's Opinion, although ORS 469.400(5) provi-
des that EFSC's decison is binding on other state agency's
regulatory authority, we do not believe EFSC's issuance of a site
certificate would bind the State Land Board in its role as a lan-
downer. Further, we do not believe the state or federal process
may serve as a forum for a determination of navigability. Thus,
the role of the Land Board in the state and federal process is
not to seek a determination of the state's ownership, but to put
the applicant and the decision-makers on notice that this is an
issue that needs to be resolved. The Land Board could request
that if these agencies approve the project, they should include a
condition in the approval that the applicant obtain appropriate
permission from the Land Board as a property owner.

Agenda Item 2
Appendix A
Page 2 of 3
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Of course, the immediate question is what action the divi-
sion and Land Board need to take at this time. In our opinion,
there are three available alternatives:

(1) The division could determine that the factual basis on
which to assert ownership is not sufficient to justify such
action, and therefore recommend against claiming ownership.

In that case, no further action would be necessary and no par-
ticipation in the state and federal processes would be necessary.

(2) The division could determine that, based on the draft
Attorney General's opinion and the division's factual research,
there is a basis to assert ownership. The division could then
recommend to the Land Board that the board find the state does
own the property and direct the division to take all necessary
legal action to establish that ownership and to advise EFSC, WPRB
and FERC of the state's claim.

(3) The division could determine that based on the draft
Attorney General's opinion and the division's factual research,
there is a sufficient basis to recomend that the Land Board make
a preliminary determination of state ownership of the property
and direct the division to undertake appropriate procedures to
obtain further information on the issue. The board could also
direct the division to advise EFSC, WPRB and FERC of its prelimi-
nary determination.

The timing of the presentation of this matter to the Land
Board depends on which option is pursued. If the board is to
make a determination of ownership or a preliminary determination
of ownership, we believe this should be done as soon as possible.
We would also recommend that the board's consideration of this
matter be done in executive session.

Sincerely,

Mary / Deits

Attorney-in-Charge
Natural Resources Section

mlm:15:Zajoncl

cc: Pat Amedeo
Bok Moore
Patricia McCaig
Martha Pagel Agenda Item 2
Appendix A
Page 3 of 3



SALT CAVES CHRONOLOGY

February 1980. Pacific Power and Light Co. applies to FERC for
preliminary permit to study Salt Caves hydro project. 140
megawatts capacity. $140 million. Estimated to begin building

February 1983. City of Klamath Falls files application with the
Oregon Water Resources Department (WRD) for a state water permit.

May 1984. cCity's consultants begin talking to state agencies
about proposed Salt Caves project as part of FERC consultation.
City has FERC preliminary permit. City plans to get license from
FERC, then come to State for state permits. Project would have
80 megawatt capacity and use high dam and create large reservoir
on the river.

June 1984. Oregon Energy Facility Siting Council’ (EFSC) tells
City that State must conduct public review of the project and
develop a State position in order to make meaningful comment to
FERC. State must do this before FERC makes its decision. Asks
for complete information and a schedule that will allow state
review before FERC action.

July 1984. City, at EFSC request, asks FERC to agree to give
State enough time to review progect before FERC deadline .for
comment closes. FERC is unresponsive.

October~-November 1984. State prepares for joint EFSC/Water
Resource Commission (WRC) review; informs City of standards that
hydro projects must meet under state law and rules.

October 1984. EFSC conducts its regular public meeting in
Klamath Falls. _ : :

December 1984, EFSC and WRC issue joint notice of contested case
hearing on the Salt Caves project. Notice sets February for
prehearlng conference and April for public comment hearings, both
in Klamath Falls.

January 1985. City submits draft license application to FERC
{Salt Caves "1"),.

February 1985, City files with EFSC a pre-application and a
petition for a declaratory ruling on whether EFSC requirements
are preempted by FERC, City says it is willing to defer the
formal declaratory ruling until after the joint review is over.
City submits draft FERC application 1n support of its EFSC
application.



February~October 1985. EFSC and WRD conduct a joint contested
case hearing on the Salt Caves project. Over 25 individuals and
organizations, including the state departments of Fish and
Wildlife, Environmental Quality, Parks and Recreation Division,
and State Lands Division, and major environmental and
conservation groups are admitted as parties. Hearing involves
complex series of motions, petitions, responses. It becomes
clear that there is major concern over, and opposition to,
proposed Salt Caves project.

April 1985. City agrees to defer declaratory ruling and to allow
pre-application to be treated as an application for a site
certificate. EFSC issues public notice of filing of a site
certificate application.

April 1985, FERC identifies deficiencies in City's application
and gives City 90 days to provide needed information.

June 1985. Oregon Department of Environmental Quality (DEQ)
issues public notice of its review of projectfs compliance with
water quality standards.

June 1985. Oregon Department of Energy (ODOE) identifies
deficiencies is City's application and asks City for more
information.

June 1985. Oregon Legislature adopts new legislation (House Bill
2990) that sets strict standards for hydroelectric development
due to wide-spread public concern over hydro's adverse impacts on
fish and other natural resources. New law exempts Salt Caves
project. .

June 1985. Several state natural resource agencies file
compliant with FERC stating that City has not provided additional
information on FERC application as required by FERC rules.
Agencies ask that FERC hold revised application in abeyance until
agencies are allowed time for required consultation and comment.
Agencies ask FERC to give City more time to consult with them.

August 1985. State petitions FERC to extend deadline to
intervene in FERC's Salt Caves proceeding to allow state adequate
time to review "complete" application and provide comments. -

August 1985. City renews its request for a declaratory ruling on
FERC preemption of EFSC requirements. City revdkes its consent
for EFSC to consider pre-application as an application and to
conduct hearings on that application. City declines to
participate in joint EFSC/WRC cross-examination hearing on its
application. In the alternative to the above, City moves that
the hearing schedule be delayed until January 1986. City
includes August 26, 1985 letter from FERC that notes



"extraordinary circumstances" and provides additional time for
City to make up deficiencies and for agencies to review and
comment.

August 1985. City challenges WRC jurisdiction over its proposed
project claiming that this field has been preempted under the
Federal Power Act. City demands that the WRC make a declaratory
ruling on this issue. -

September 1985. City responds to State's petition to FERC to
allow more time. City does not object.

September 1985. Joint EFSC/WRC hearing officers issue order
delaying cross-examination until January 1986 as requested by
City.

October 1985. DEQ notifies City that its applica%ion for water
guality certification is still not complete. ~

October 1985. City withdraws request for declaratory rulings
from EFSC and WRC on preemption because the hearings were delayed
as requested.

October 1985. City withdraws its license application to FERC
with intent to refile in May 1986. City withdraws its water
quality application to DEQ, with intent to refile in early 1986.
City also withdraws its site certificate application to EFSC,
with intent to refile in May 1986. City does not withdraw it
application for a state water permit from the WRC. . -

November 1985. City motions WRC for an interim order to delay
the WRC review of the project to allow City to do more studies.

January 1986. WRC issues'interim‘order to delay the hearing for
up to six months.

January 1986. City introduces revised Salt Caves project with
smaller dam and reservoir sited further upstream (Salt Caves
ll2ll) .

January 1986. City asks DEQ to exempt Salt Caves "2" from new
DEQ rules adopted to implement new state law (HB 2990).

February 1986. City withdrays .water right application from WRC
and replaces it with a new application for Salt.Caves "2". WRD
tells parties to Salt Caves "1" joint review that the review is
over.

March 1986. DEQ denies City's petition to change rules.



July 1986. City submits draft license application to FERC for
Salt Caves "2". sState given 60 days to comment. City does not
apply to EFSC as expected.

August 1986, City applies to DEQ for water quality certification
for Salt Caves "2V,

September 1986. DEQ advises City that its application is
incomplete.

October 1986. State agencies submit comments to FERC on the
draft application for Salt Caves W24,

October 1986. Electric Consumers Protection Act becomes law. It
requires FERC to consider consistency with state comprehen51ve
waterway plans.

September-November 1986. State still expects City will apply for
state approvals and go through state review process. State
agencies and state Attorney General's (AG) office prepare for
this review of the revised Salt Caves project.

November 1986. City submits license application to FERC for Salt
Caves "“2",

March 1987. DEQ advises City that its application for water
guality certification is complete.

March 1987. FERC staff advise City that its application for FERC
license is incomplete.

April 1987. AG issues final oplnlon stating that revised Salt
Caves project (Salt Caves "2%") is exempt from requirements of new
law (HB 2990). :

April 1987. DEQ issues public notice of its review of City's
application for water quality certification and requests public
comments.

July 1987. . FERC staff accepts City's application for filing, but
asks for more information. FERC gives 60 days for public to
comment and petition to intervene.

August 1987. City provides copies of its FERC application to
State. ' C

August 1987. DEQ completes its review and denies City's request
for water gquality compliance certification. DEQ finds that
project would not meet federally-approved state standards for
temperature and antidegradation,



September 1987. City appeals DEQ decision, and demands contested
case hearing before the Environmental Quality Commission (EQC).
Several environmental groups file a cross-appeal.

October 1987. State files motion to intervene in FERC's
proceedings by and through the state Strategic Water Management
Group (SWMG). State takes no position on the project, but raises
a number of concerns. State also requests an extension of time
to file comments and recommendations.

October 1987. State files preliminary comments and
recommendations on the Salt Caves project with FERC.

October 1987. FERC issues final rule defining comprehensive
waterway management plans.

November 1987. FERC staff grant State until March 13, 1988 to
comment on the project. This is because City has until January
1988 to provide FERC with additional information requested by
FERC.

November 1987. Governor goes to Klamath Falls and tells City
that he opposes building the Salt Caves project.

Decembérﬂ1987: FERC asks city to clarify situation on its state
water quality certification.

January 1988. WRD asks City about status of City's application
to WRC for a state water permit. Advises City that its
application is incomplete and asks when City will complete its
application.

Febrdary11988. City files application for a site certificate
with EFSC. _

February 1988. City requests DEQ water quality certification on
modified Salt Caves "2" that leaves more water in the river. The
new application refers to, but supplements, the previous Salt
Caves "2" application.

March 1988. . FERC staff requests more information about Salt
Caves "2" and gives City 180 days to provide it.

March 1988. ODOE and WRD each complete reviews of respective
applications, and identify for the City what additional
information is needed before a joint hearing can begin.

April 1988. FERC issues order on rehearing of its rules
regarding comprehensive waterway plans.



July 1988. DEQ completes its analysis of the City's application
for water quality certification; finds that the project would
meet reguirements under specified conditions; and issues
certification with conditions.

August 1988. City provides ODOE and WRD with additional
information each had requested.

September 1988. AG issues opinion on relationship of the Klamath
River Basin Compact and possible state and/or federal river
management actions. Opinion concludes that the Compact does not
affect Congressional authority to designate the river as wild and
scenic,

September 1988. SWMG submits Oregon's Comprehensive Waterway
Management Plan to FERC. '

October 1988. ODOE and WRD each advise the City that their
respective applications are complete and ready to go to joint
hearing. EFSC and WRC issue a joint public notice of a joint
contested case hearing. Set pre-hearing conference for November
15, 1988.

October 1988. FERC notifies Oregon that it has received and
accepted its state comprehensive waterway management plan.

October 1988. Congress adopts the Omnibus Oregon Wild and Scenic
Rivers Act of 1988 which directs the BIM to study the eligibility
and suitability of the upper Klamath River for inclusion into the
National Wild and Scenic Rivers Systen.

November 1988. Voters approve Ballot Measure 7 to designate a
number of rivers, including the upper Klamath River, as state
scenic waterways as provided by state law. Scenic Waterways Act
prohibits dams and diversions on state scenic waterways.

November 1988. . WRD notifies FERC that state waterway management
plan must be updated to reflect new state scenic waterways
designated by voters.

November 1988. Hearing Officer for EFSC/WRC hearing tells
parties that the effect of scenic waterway status on the project
must be decided before EFSC/WRC hearing may proceed.

Novenmber 1988. Hearing Officer issues draft proposed order that
tentatively concludes that neither EFSC nor WRC may approve the
project because that would violate state law.

November 1988. FERC issues public notice of intent to prepare an
EIS on the sSalt Caves project.



December 1988. FERC conducts Salt Caves EIS scoping meetings in
Oregon. FERC introduces revised project developed by FERC staff
called "no-danm" alternative (Salt Caves "3").

January 1989, Hearing Officer issues proposed orders rejecting
applications (Salt Caves "2") because of state scenic waterway
designation. City .and other partles file responses.-

February 1989. EFSC and WRC, at a joint meeting, each
unanimously adopt Hearing Officer's proposed orders and reject
their respectlve appllcatlons for the Salt Caves project because
it is in a state scenic waterway and therefore contrary to state
law and rules.

City contests EFSC and WRC actions on grounds that they violate
the Klamath Compact and that the Compact is superior to state
law. City files appeals in State Court of Appeals and State
Supreme Court. Appeals are consolidated in the State Supreme
Court.

February 1989. BLM begins its study on eligibility and
suitability of upper Klamath River for designation as federal
Wild and Scenic River. :

March 1989. Governor's Scenic Waterway Advisory Council
recommends that State take action to protect scenic, cultural,
natural and recreational values along the river., -~

June 198%. City attempts to file application for state water
permit with WRD for Salt Caves ¥3" which has a new point of
diversion at the tailrace of the existing J.C. Boyle powerhouse.

WRD Director asks for AG opinion on whether new progect is stlll
exempt from new hydro 1eglslatlon (HB 2990),

July 1989. AG issues opinion that the further revised Salt Caves
project (Salt Caves "3") is a new project under state law and is
not exempt from new hydro legislation (HB 2990) as were previous
versions of the project. Under that law and rules, WRC may not
accept hydro applications in a scenic waterway. AG concludes
that WRC may not accept the City's June 1989 water permlt
appllcatlon because it is in a state scenic waterway. '

July 1989. WRD rejects City's water pernit application for Salt
Caves "3", R

July 1989. City appeals WRD rejection of its June 1989 water
permit application to Klamath County Circuit Court on grounds
that project is still exempt from law and that state law is pre-
empted by Klamath Compact and federal law.




July 1989. FERC staff issue Draft EIS on Salt Caves Project. It
finds that the City's proposal (Salt Caves "2") is flawed. It
finds that the FERC-developed "no-dam" alternative (Salt Caves
"31) is the preferred alternative to develop hydro. It
recommends that the Commission license the no-dam alternative.

September 1989. DEQ determines that new FERC-proposed project
(Salt Caves "3") is so different from City-proposed project (Salt
Caves "2") that it needs a new water quality review and approval.
DEQ advises FERC that City needs to file a new application with
DEQ for Salt Caves "3%,

October 1989. State completes its review of the DEIS and submits
extensive comments to FERC. State finds that the "no-dam"
alternative (Salt Caves "3") is inconsistent with state and
regional plans, is illegal under state law, would' have
significant adverse impact on fish, wildlife, recreation, scenic
and other values. State finds that the DEIS is deficient in
treating alternatives and cumulative impacts.

October 1989, State Parks and ODFW file a joint application with
the WRD for an in-stream water right on the Klamath River to
preserve adequate water flow to maintain uses consistent with
state scenic waterway designation.

October 1898. City asks State Supreme Court to dismiss its
review of EFSC and WRC rejections of City's proposed project
(Salt Caves "2"),

November 1989. State Supreme Court dismisses City's appeal.

November 1989. BLM issues draft study on the upper Klamath
River. It concludes that the project stretch qualifies for
federal designation as Scenic River.

December 1989. Senator Hatfield and others ask FERC chair net to
consider licensing the project until Congress has time to review
the final BLM wild and scenic river study.

December 1989. Chalr of FERC agrees not to consider salt caves
license until Congress has had time to review final BLM study and
final FERC EIS.

December 1989. State provides preliminary comments to BLM on
draft study of upper Klamath River. '

December 1989, State files motions with FERC to deny license, or
stay its proceedings.



January 1990. State submits comments to BLM on its draft study
of the river, State agrees with BLM findings that the river is
eligible and suitable for federal designation.

January 1990, Xlamath County Circuit Court denies City's motion
seeking summary judgement that state water laws are preempted by
Klamath River Basin Compact.

April 1990. BLM issues final study report on the upper Klamath
River. It finds the river to be eligible and suitable for scenic
classification in the National Wild and Scenic Rivers System.

June 1990. FERC issues Final EIS on Salt Caves Project. 1Its
conclusions and recommendation are essentially the same as the
DEIS. FEIS recommends that "no-dam” alternative be licensed.

June 1990. City applies to DEQ for water quality certification
for the "no-dam" project. '

July 1990. DEQ issues public notice of 1ts review of City's
application and requests comments.

August 1990. Klamath County advises DEQ that Salt Caves project

is not consistent with county Land Development Code because of
state scenic waterway designation of the Klamath River.

saltcave\chrono.w5l., 8/21/90



APPENDIX B

KLAMATH RIVER NAVIGABILITY
DIVISION OF STATE LANDS
Staff Report

NOTE: In 1983, the city of Klamath Falls filed preliminary
documents with the Federal Energy Regulatory Commission
(FERC), seeking federal authority to construct a
hydroelectric project on the Klamath River, near the Salt
Caves., In 1985, similar regqulatory applications were filed
with the State Water Resources Department and Energy
Facility Siting Council. As a result of these requests to
develop the river, the State Land Board must address the
issue of whether the bed and banks of the river, in the
reaches affected by the project, are subject to sovereign
ownership. Such determination would be made upon evidence
that the river were navigable in fact, or susceptible of
navigation for commercial uses at the time of statehood. To
assist in this determinaticn, staff of the Division of State
Lands have reviewed historical and physical facts concerning
early uses and characteristics of the river, The results of
that staff review are compiled in this report. The report
does not constitute a legal analysis of the state's
ownership claim to the riverbed, but rather a compendium of
information to form the basis of such analysis. The report
has been submitted to the Department of Justice for further
legal review,.

INTRODUCTION:

The 1983 Report and Recommendations on the Navigable Waters
of Oregon recommends the Klamath River be declared navigable
from Klamath Falls to the town of Kenol (river mile 250 to
233)., 1In California, the State Lands Commission has
declared the Klamath River navigable from its mouth to the
mouth of the Shasta River ({(upstream of Yreka, CA).2 Both
the Oregon and California claims are based on commercial
boat traffic, The river stretch between Keno and the
California border was not discussed in the 1983 report; it
was, however, covered in the 1980 Klamath Basin Rivers
Navigability Report. In the 1980 report, this stretch was
described as not sufficient, successful, or unaided enough
to establish a claim of navigability.3 Based on the
substantial economic effect this project could have on both
the Common School Fund and the citizens of this state, staff
undertook a review of the two navigability reports.




Using historical accounts, personal communication with
historians, hydrolegical information,6 and several on-site
inspections,7 the staff review examined the issuye of
whether the river was susceptible of commercial navigation
at the time of statehood.3 The review noted some
discrepancies between the published Klamath Falls Echo, Salt
Caves Hydroelectric Project Archeological Report and the
historical accounts contained in the 1980 navigability
report. These discrepancies, plus the rulings in the
McKenzie River case, led to a more detailed review than
would normally be conducted.

HISTORICAL REVIEW:

Cultural resource studies indicate there was human use of
the project area dating back at least 7,000 years.8 The
first recorded Eurcamerican passage through the area was the
Ogden exploration party in 1827.9 By 1846 the Applegate
trail established the first regular crossing of the Klamath
River near Spencer Creek, and by 1857 traders were active in
the Klamath Falls area. During the year 1863, the U, S.
Army created the first sawmill in the county.i This was
followed in 1869 with the first private sawmill on Spencer
Creek, built by Granville Naylor and John Hockinghouse.ll

By 1870 the California-Oregon Stageline established the
Linkville-Yreka stageline between Klamath Falls and Yreka,
which ran along the south rim of the river canyon from the
Oregon border to the current Highway 66 Bridge.12 This
road served as an important freight line between Montague
and Klamath Falls from 1884 to 1909.13

General Land Office patent records indicate the first land
patents in the area were issued in 1889.14 State Land

Board deed records reveal settlement occurred on the north
end of the study area as early as 1875.15 At the southern
end of the project area, historians estimate the Klamath Hot
Springs at Beswick were first homesteaded around 1860.16

These early patent records reflect the official dates of
title; it may be assumed settlers were in the area prior to
the issuance of these patents. Klamath County deed records
reveal _land conveyances in the study area as early as
1880.17 The BLM field notes from the 1883 survey indicate
the presence of homesteaders in the area.18 The majority

of the project area passed from the public domain in 1893
through a _geries of railroad grants to the Oregon-California
Railroad;19 however, by 1916 these were all revested under
the Chamberlain-Ferris Act.
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Concurrent with the arrival of settlers and miners, the
Klamath River Lumber and Improvement Company established the
town of Klamath City in 188821 with a sawmill and log

dam. While construction of the mill and dam was commenced
in 1888 they were not operational until 1892.22

The Klamath River Lumber and Improvement Company was
relatively shortlived, being bought out in 1891 by the
Cook—-Pardee Company.2§ The Cook-Pardee Company operations
were drastically impacted by the "Panic of 1893," which
resulted in operations being curtailed for several years.

By 1897 the company was leased to Harvey Lindsey. Due to
the extreme low water experienced during the summer and
winter of 1897, Lindsey's company was unable to obtain the
necessary logs to operate the mill at capacity. With the
lack of production, the Cook company ousted the lessee from
the mill and brought suit to recover the company.24 While
the ensuing lawsuit was not resolved until 1902, the company
was able to continue to operate. By 1900 the company was
cutting over 125,000 feet of logs per day.

The town of Klamath City essentially ceased to exist when a
disasterous fire destroyed the sawmill, two box factories
and the major part of the town on October 13, 1902, 26

With the fire and completion of the railroad from Weed,
California to Klamath Falls, the Cook and Lindley companys
were again in financial trouble. By 1806 the Weyerhaeuser
group had purchased the interests of both companies,
Following the Weyerhaeuser acquisition, timber harvesting in
the project area ceased. With the combined impacts of the
railreoad entering Klamath Falls, the fire and the
Weyerhaeuser acquisition, Klamath City was dismantled in
1908.

Prior to 1908, Klamath City served as a major transportation
link into Klamath County. The Southern Pacific line to
Klamath City was the closest railroad line to the Klamath
basin., Material was shipped by rail to Klamath City, then
by wagon along the Linkville-Yreka wagon road and then by
ferry to Klamath Falls., With the arrival of the Week
Railroad from California direct into Klamath Falls, the
usefulness of Klamath City as a shipping point was
eliminated.?27
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NAVIGATION HISTORY:

During the period from 1888 to 1902, the Klamath River from
Keno to the I-5 Bridge in California was a major avenue of
commerce., From Klamath City to the I-5 Bridge, lumber
rafts?8 were used to ship lumber downstream to the gold
fields. Extensive log driving occurred from the Oregon
border to Klamath City and in a more limited extent from the
Highway 66 Bridge to the Oregon border.22 1In 1902, log
driving ceased to be a mode of transportation as a result of
the injunction obtained by miners downstream of Klamath
City. However, from 1888 to 1902, millions of feet of
timber were successfully floated to the mills at Klamath
City. The vast majority of this timber was floated from the
Pokegamma log chute,30 two miles south of the Oregon

border., However, a substantial amount appears to have been
floated from within the study area.

The earliest known record of log rafting within the area was
recorded in the Yreka Weekly Journal of December 23, 1888:

"To test the matter of getting logs down the river, 134
were thrown in at the Oregon boundary line, and 119
reached the locality of Klamath City, without any
further attention, the river being now at its lowest
stage."

The test was seen as a success with the editor commenting
"In Michigan and Wisconsin the floating to mill of 90
percent of the logs is considered very good."

Upon completion of this testing, the Klamath River
Improvement Company obtained log driving franchises from the
Siskiyou County Commissioners (December 1888) and Klamath
County Commissioners (April 9, 1889), Prior to the issuance
of the franchise, the Klamath County Commissioners declared
the river from Keno to the California border a highway for
the floating of logs. In making this determination, the
Klamath County Court found the river had "not been declared
navigable by law, that the said streams are not navigable in
fact for commercial purposes, that it is to the interest of
the public that said streams shall be declared to be public
highways for the floating and transportation of logs, timber
and lumber...."3l ©The contract with Klamath County

granted the Klamath River Improvement Company a right to use
"the Klamath River between the mouth of Spencer Creek or
Wetas Creek to a point where said Klamath River crosses the
state line between the states of Oregon and California as a
public highway for the purpose of floating logs, timber and
lumber thereon for the term of twenty vears from the date
hereof."32 A second contract granted the company a right

to use the river from Spencer Creek/Wetas Creek to Keno.33
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As part of the agreement, the Klamath River Improvement
Company was to ",.,.improve the said stream as to
successfully £loat all floatable logs, timber and lumber
that may be offered for transportation....“34

The franchise granted by the Siskiyou County Supervisors
",..was a right to widen, deepen, straighten, remove
obstructions and otherwise improve the stream for rafting
and floating lumber, but no such privilege shall in any
manner interfere with the private rights or privileges of
riparian owners, miners or others...." 3

To fulfill the conditions of these agreements, the company
built splash dams near river mile 224.4 (approximately
one-fourth mile below Highway 66 Bridge) 6 and at Klamath
City. The main dam at Klamath City was not operational
until 1892, two years after the original dam was washed-out
by the floods in February 1890,37

While timber was being cut in the project area as early as
1888, the first record of log driving from within the
project area is found in the Yreka Journal of December 23,
1891:

"...A great number of saw logs cut by the old company
nearly three years ago are ready to be floated down...

".,..The Company will start down some 25,000,000 feet
expecting to secure at the mill about 10,000,000 feet,
the balance going to rear in blocking up the stream at
various points, so as to form a good practical log
channel for floating logs. When the stream is thus
banked and leveled by logs lodging there will be no
trouble in sending down plenty of timber for milling to
advantage."

Exactly where these logs were cut is unknown, However,
records indicate that prior to the Pokegamma log chute being
built in 1892, logs were cut on the south side of the river
around the Kirwin38 and Frain39 ranches, below the foot

of Topsy grade. To get the logs to the river, a small log
chute was built from the lower side of the Kirwin place,
down a draw to the river.%40 According to Bill Hoover, an
early resident of the area, logs were also placed into the
river above his ranch.

The Yreka Journal of May 4, 1892, recorded that "...The log
contractors have great quantities of logs in readiness to

dump into the stream at various peoints clear up to Keno,.."
awaiting the drive to Klamath City.4
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In the same newspaper it was noted that J. E. McLoughlin and
Matt Frain had a contract for a million feet of logs "...in
the neighborhood of Jenny Creek and Chase's. As soon as the
upper dam 1s cut at Chase's, the logs are expected to make
the trip all the wag to the mill dam at Klamath City without
any great trouble,"44

The last record of log driving within the project area is
the Yreka Journal article of February 1, 1893:

"Mr. Marsh has a force of twenty men driving
McLoughlin's 1,700,000 feet of logs down the Klamath
from the foot of the big grade. He has moved them a
distance of four miles by doing some blasting, and it
now looks as though Cook's log-driving venture on the
Klamath will be a perfect success."

While log driving was actively carried out for a ten-year
period, it was not without its hazards. At least four men
lost their lives while driving logs in California.%® 1In
spite of the peril, log driving continued from the Pokegama
Log Chute to Klamathon from 1892 to 1902, with interludes
during the Panic of 1893 (1893-1894) and the dry season of
1897,

While the Klamath Improvement Company foresaw a potential
for log driving through the study area, the presence of the
Oregon-California Railroad holdings and the shift to the
upper plateaus resulted in limited river usage. With the
opening of the Pokegama chute in 1892 the large sugar pine
holdings of Cook and Pardee Company on the plateau were
accessible. The company built a logging railrocad to move
logs to the chute, where they were sent down to the river.
From this chute to Klamath City, the river was the maijor
route of commerce,

The use of the chute and log driving within this area came
to an end in 1902 as a result of the miners' injunction
prohibiting the use of the splash dam, 46 During its
existence, log driving was very successful with records
revealing that in the early 1900's between 70,000 to 80,000
feet of logs were dumped into the river every day.

While the majority of the log driving occurred below the
Pokegama Log Chute in California, records indicate at least
two drives occurred from within the study area, The few log
drives from within the study area may be attrituted to the
limited amount of private timber available, the company's
extensive timber holdings on the Plateau, and the
convenience of logging on the plateau.
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Currently the river is used for rafting purposes with 1,500
people floating the river in 1985, Ninety-five percent of
these were associated with commercial trips.4

SUSCEPTIBILITY OF COMMERCIAL NAVIGATION:

Because of the limited evidence of actual historical use of
the river, staff also reviewed the river under the
"sugceptibility" test of navigation.

To establish sovereign ownership under the susceptibility
test, a) a river must have been navigable in fact at the
time of statehood, based on actual use (this may be shown by
subsequent use)49; b) the river must have been navigable

in its ordinary condition, however "wing dams" and other
improvements used to deepen the river or remove obstructions
are permissible, ({Further, a river need not be absolutely
free of imgediments to navigation, such as sandbars, falls
or rapids5 J: and c) the river must have been used as, or
be susceptible of being used as, a highway of commerce
(commercial navigation by rowboats, canoces, logs, barges
and, recently, recreational boating have all been recognized
to show a river susceptible of commercial use, although not
commercial in themselves).>1l

In applying these tests, the reviewer must also consider
physical characteristics of the river, such as gradient,
volume of water and regularity of flow. 1In the study area
of the Klamath River, the water volume and regularity are
strictly controlled by the John Boyle Dam.%2 In addition
to the impacts of the John Boyle and Keno dams, the river
flows have been altered by the reclamation and irrigation
practices of the Klamath Basin. These factors were
recognized and taken into consideration during the staff's
field inspection.

The onsite inspection indicated that the stretch from the
dam to the lower end of the Frain Ranch may be susceptible
of navigation based on the slope, distance between rapids,
location of pools, and the obstructions present, This
observation was supported by the Whitewater rafting
classifications of the various rapids in the area. This
stretch was rated predominately as easy, with no major
obstructions, to medium difficulty.53 Only one rapid was
listed as dangerous.54 The area immediately below the

Frain Ranch is a stretch of rapids known as the "caldera."
The "caldera" extends for about 100 yards, with steep slopes
and strong hydraulics (class 5 rapids). Below the "caldera”
are a series of class 3 rapids covering a total distance of
one-half mile,55 ending at the point where Rock Creek
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enters the river.3® Below this stretch, the river has a
series of rapids of difficultg varying from class 1 to 3
extending past the Salt Cave. 7 After the Salt Cave, the
river flattens out and becomes similar in character to the
stretch above the Frain Ranch.d

SUMMARY:

The Klamath River from the Highway 66 Bridge to the Oregon
border was found to be non-navigable by the Klamath County
Commissioners in 1888. However, in making this finding, the
commissioners awarded a contract authorizing the Klamath
Improvement Company to make the river navigable for 1log
driving purposes. Through the use of a splash dam and
placement of logs along the river banks, the company did
achieve that purpose. At least two log drives occurred from
within the project area.

Apparently as a result of changes in business practices and
land ownership, combined with droughts and an economic
depression, timber harvesting shifted away from the project
area, All log driving was stopped by the issuance of an
injunction, obtained by miners in California, to prevent
further use of the splash dam. Based on these events it may
be concluded that, with minor improvements, the river was
susceptible of commercial use for log driving at the time of
statehood. The termination of log driving was not a result
of physical inability to use the river, but rather the
result of a series of extraneous factors, including an
injunction.
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10,
11,

12,

13,
14,

15.

FOOTNQTES

Page 656

California State Lands.

1980 Klamath Basin Rivers Navigability Report,

P, 23

The 1983 Legislature declared the 1983 reports "shall
not constitute a determination of navigability ... nor
shall the report change, create or relinquish any
right." The Legislature left the determination of
navigability to the State Land Board,

State of Oregon v. Riverfront Protection Association. A

river is navigable when it is used or susceptible of use
in its ordinary condition as a highway for commerce over
which trade and travel are or may be conducted in the
customary modes of trade and travel at the time of
statehood.

USGS Archives, PP&L dam records .and Prof., Klingiman's
records

June 24-26, 1985; October 9-10, 1985;

February 6-~7, 1986;

March 11, 1985; October 28-30, 1985.

Application for license, Salt Caves Hydroelectric
Project. Vol. II, Section 4.0, P. 7 (Jan. 1985)

ibid, P. 33

Lumbering in Klamath, W. E. Lanm, P, 6

The Naylor and Hockenhouse mill was later sold to H. E.
Spencer who operated it until 1886. Other mills located
in the vicinity were the Gordon mill, one mile west of
Keno built in 1875; the Cooper Brothers mill located 3
miles west of Keno which was built before 1880; and the
Connolly mill built in 1895 one mile below the Highway
66 Bridge. Sawmills of the Keno Vicinity, Devere
Helfrich, P. 65-66.

There are discrepancies in historical accounts as to
when this road was built. The Salt Caves report notes
the California-Oregon Stageline reached Beswich in 1870;
however, the first Topsy road was not reported as being
completed until 1873,

The earliest reported use of the road places its use as
early as 1857. Alice Hessiqg, Looking Back, P. 45, 1978,
Follensbee and Pollack, P. 183.

Major Overton received a homestead patent in 1889 to the
NZ2SE, NESW, SWSE of Sec. 2, T41S, R6E.

George Chase received a state deed on Nov. 16, 1887, to
the SESW Sec. 29, NENW Sec. 32, S4NW, NWSW Sec. 33 all
in T395, R7E. Henry Eddings received a state grant to
the N2SW Sec 29, lot 5 Sec. 30 and lot 6 Sec. 31 all

in T39S, R7E on April 21, 1887. The earliest state deed
was issued to W. E. Spencer on August 9, 1875 to the
SESW Sec. 20, T39S, R7E.
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16,
17.

18.
19.

20,

21.

22.

23.
24,
25.

26.
27!

28,
29.

30.

Alice Hessig, Looking Back, P, 33, 1978,

An 1880 conveyance records a transfer of the SW4, Sec.
9, T41S, R6E from Mr, Otting to Mr. Forbes.

Rufus Moore 1883 Survey, Bureau of Land Management,
Portland, Oregon

Bureau of Land Management Patent Records, Railroad
Grants March 3, 1893; December 3, 1894; May 14, 1895,
Chamberlain-Ferris Act of June 9, 1916 (37 STAT 218).
Under the Fulton Resolution, the 0&C Railroad was on
notice as early as 1908 that these lands were subject to
forfeiture. (35 STAT 57).

Klamath City, California, was located in T47N, R6W Sec,.
23 downstream of the current COPCO Dam. The city was
known by several different names: Klamath City (1888),
Extensive Enterprize (1888), Manistee (1889), Cadillac
{1889) Klamathon (1890), May Rose (1892} and Pokegama
(1892). Siskiyou Pioneer, Vol. 5, #5, 1977. Note,
there was also a Pokegama located in Oregon
{approximately seven miles north of Copco Lake).
Siskiyou Pioneer Vol 1 #3, (1948) p, 2,

The main dam at Klamath City washed out during the
Winter of 1889-1890. ¥Yreka Journal, Dec. 23, 1891,
Yreka Journal, Dec. 9, 1891.

Klamath Echos, Volume 1, #3, P. 4.

The Columbia River and Oregon Timberman, May 1900,
vol. 1, %7, P. 17.

Klamath Echos, Vol. 1, #3, P, 5

After leasing the Cook interest, Harvey Lindley
attempted to build the Klamath Lake Railroad from
Klamathon to Klamath Lake. By May 1, 1903, the first
train reached Pokegama. The railroad went into
receivership and was eventually bought by Weyerhaeuser
November, 1905, Rails in the Shadow of Mount Shasta,
John Signor (1982).

Noteworthy, the Klamath Lake Railrcad was not the first
railroad in the area, As early as 1892 the Cook firm
built a short logging railroad to connect the Pokegama
log chute to the logging camp at Snow (aka Cook's
Camp). Klamath Lake Railroad Historical Summary, J.
Rock. unpublished

The Siskiyou Pioneer, Vol, 4, #7 {1979},

Log drives are recorded from the vicinity of the Kerwin
and Hoover ranches, and a comment in the Yreka Journal
of May 4, 1892, indicates logs further up toward Keno.
The occurrence of a log drive from above the Frain ranch
is reported by Vera Frain Hutchinson,

The Pokegama log chute (1892-1902) is a major part of
the local history and can still be seen today.
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31,

32,
33.
34.

35.

36.

Commissioner's Journal, Vol, 1, PP. 417-418.

"Now at this time came on to be heard the application of
D. P, Thompson and James Lotan and also the applications
of C., S, and R. S. Moore that this court may declare the
Klamath River from the Town of Keno to the south
boundary of the State of Oregon; and Link River and
other streams public highways for the floating and
transportation of logs, timber and lumber, and the Court
having fully considered the same and being fully advised
in the premises; does hereby find and adjudge that the
said applicants are interested in the premises; that
said streams have not been declared navigable by law;
that said streams are not navigable in fact for
commercial purposes; that it is to the interest of the
public that said streams shall be declared to be public
highways for the floating and transportation of logs,
timber and lumber pursuant to the provisions of an Act
entitled An Act Authorizing The County Court of The
Several Counties of The State to Declare Unnavigable
Streams Highways for the Floating of Logs and Timber and
Providing for The Improvement and Use of The Same; That
said streams are lying within the County of Klamath and
State of Oregon; Therefore this Court in consideration
of the premises does hereby adjudge and declare the said
Link River from the bridge across the same at Linkville
to its source and the Klamath River from the Town of
Keno to the south boundary line of the State of Oregon
public highways for the purpose of the floating and
transportation of logs, timber and lumber." From this
review it may be assumed the river from Keno to the
Oregon border was not the subject of commercial
navigation prior to this date.

Klamath County Commissioners Journal, Vol., I,

Pages 420-425.

Klamath County Commissioners Journal, Vol., I,

Pages 420-425,

Klamath County Commissioners Journal, Vol. I,

Pages 420-425,

The non-interference restriction within the franchise
may have been the legal basis upon which the miners were
able to obtain an injunction stopping the floating of
logs.

On the old road it is located 300 to 400 yards
downstream from the present Highway 66 Bridge, The
highway bridge is at the site of the old McCollum Mill
aka the Ellingson's Mill. The dam was constructed of
log cribs filled with rock and with the front face
planked. Construction of the dam commenced in 1889,
later a bridge was constructed on top of the dam.
Klamath Bchos, Vol. 1:3 (1966) Page 11.
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37. Klamath Echos, Vol 1:3 (1966) P, 12.

38. Hugh Kirwin owned the NW%, Sec. 24 of T40S, R6E (U.S.
Patent 12-13-1906) and a tract situated south of the
Frain Ranch at T41S, R6E, Sec, 16, Lot 4 and Sec., 9
sw4. The tract located in T41S, R6E is referred to as
the Kirwin ranch. This property was acquired from J. T.
Forbes on May 22, 1888. Forbes acquired it from J. C.
Otling on May 19, 1880. The original U.S. patent was
issued to John Otling on July 24, 1911. On June 27,
1911 Hugh Kerwin sold to Manuel Raymond (Bk. 33, P. 17%6,
Klamath County Records).

The parcel in Sec. 24 was sold to H. E. McKenney on
December 13, 1906 {(Bk. 21, P. 602, Klamath County
Records). While Hugh Kirwin owned property above the
current John Boyle Powerhouse, the parcel where the
timber was removed was most likely the parcel in Sec. 9
& 16,

39, The Frain ranch was situated in Sections 3 and 10 of
Township 41, Range 6 E.

40. An early photo of this log chute was published in the
Klamath BEchos, Vol., 1:3.

41. Klamath Echos, Vol. 1:3

42, The Bill Hoover Ranch was located in Seg¢. 12, T41S,

R5E. Jefferson Hoover received the E2E2 of Sec. 12
by U.S. Patent in 1894,

43. Vera Frain Hutchinson recalls her father mentioning a
drive occurring from above the Frain ranch. Personal
communication.

44, Chase's operated a ranch and stagecoach station near the
present Highway 66 Bridge. The Chase Station was
established in the early 1880's by George Chase and Abe
Giddings. This station was also known as the Spencer
Station. Klamath Echos, Vvol. 1, P. 46,

45, Three men died at the Hessig Sand Bar and one died at a
site unknown, Yreka Journal, Feb, 19, 1893, Looking
Back, Alice Overton Hessig, P. 42, 1978,

46. Klamath Echos, Vol 1:3.

47. Fred Tomlins, BLM.

48. U,8. v. Utah 283 U.S. 9, 82 (1931)

49, Oregon v. Riverfront Protection. 672 F.20 792, 795-796
{1982)

50. U.S. v. Utah supra, North Dakota v. Andrus 671 F.20 272
(1982)

51. Perry Lumley's conversations with dam operators and
white water rafters

52. The majority of rapids were classed as Class I and Class
II rapids, which are defined as having no major
obstructions, Handbook to the Klamath River Canyon, P. 34
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53. This rapid was classed as a Class III rapid, which is
defined as having medium to high streamflows,
obstructions may be present, powerful hydraulics may be
present.

Handbook to Klamath River Canvon P. 34

54. Handbook to Klamath River Canyon, P. 46

55, Shortly below Rock Creek is where staff estimates the
Kirwin log chute entered the river.

56. Handbook to Klamath River Canyon, P, 47-48

57. Handbook to Klamath River Canyon, P. 4%-50
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" RECORD OF THE STATE OF OREGON REVIEW
OF THE SALT CAVES PROJECT

Since 1985, the State has done many analyses of the proposed Salt Caves
hydropower project. The State extensively reviewed each of the three
major project designs proposed in 1985, 1986, and 1989, respectively.-
(TAB A). The State has found serious flaws with each, including the

most recent "no-danm" alternative.
SALT CAVES "in

In 1985, the City of Klamath Falls applied for a Federal Energy
Regulatory Commission (FERC) license, a water quality (401)
certification from the Oregon Department of Environmental Quality (DEQ),
a site certificate from the Oregon Energy Facility Siting Council (EFSC)
and a state water right from the Water Resources Commission (WRC). The
original Salt Caves project featured a high dam and large reservoir.

_ (TAB B).

During formal joint hearings of the EFSC and WRC, state agencies argued
that the project would degrade water quality, drastically cut the wild
trout population, eliminate exceptional whitewater rafting and flood
important archaeclogical sites. Fﬁrther, project power was not needed
and the project failed Eo comply with local land use plans. (TAB C).

In October 1985, the City withdrew its applications.from FERC, EFSC and

DEQ. Later, it withdrew its application for a water right from the WRC.



SALT CAVES "2"

In 1986, the City reapplied for a water right from WRC, a water quality
(401) certification from the Oregon Department of Environmental Quality
(DEQ), and a license from FERC, The City's revised project featured a
smaller dam and reservoir at a new, upstream location. (TAB D). Both
FERC and the State requested more information on the project and its
operation before beginning their reviews. DEQ accepted the City's
application as complete in March 1987. FERC accepted the City's

application as complete in July 1987.

In August 1987, DEQ rejected the City's applicatidn for a 401 water
guality certificate. (TAB E). The DEQ found that the project as

proposed failed to meet water temperature standards.
In October 1987, Oregon state agehcies submitted comments on the

accepted FERC application. (TAB F). The State identified a number of

major flaws. These included:

- An anticipated 30 to 50 peréent reduction in wild trout
population because of migration barriers and reservoir
impdundment.

- Elimination of outstanding whitewater rafting.

- Loss of two native Indian sites.

- A 10 to 30 percent reduction in deer habitat as well as other

wildlife, grazing, and land use impacts.



- Lack of needed state permits and approvals reguired under

state law.

In November 1987, Governor Goldschmidt announced his opposition to the
project. (TAB G). The Governor said that the project had "serious,
perhaps permanent and irreversible environmental: trade-offs" that

outweighed the uncertain power and economic benefits.

In February 1988, the City applied to‘EFSC. Joint EFSC/WRC hearings
began in fall, 1988. Shortly thereafter, Oregonians;passed Ballot
Measure 7 making the Salt Caves project stretch a state scenic waterway.
In February 1989, the EFSC and WRC rejected the City's second proposal

because of the state scenic designation. (TAB H).

SALT CAVES *'3"

In late 1988, FERC staff began an environmental impact statement (EIS)
review. As part of their review, FERC staff crafted a third project
design -- a "no-dam" alternative. This alternative diverts water from
.the outflow of the J.C. Boyle powerhouse before it returns to the river.
.This water is then carried by a 10 mile system of pipes, canals and
tunnels to the proposed Salt Caves powerhouse (Final EIS p. 2-10; TAB
I). In July 1989, FERC staff issued a Draft EIS on the Salt Caves
project. The Draft EIS recommended that FERC license the "no-dam"
alternative. After a careful review by a dozen state agencies, the
State said, in formal comments to FERC, that: "the no-dam alternative
would unacceptably and irreversibly harm the outstanding fish and
wildlife, recreation, and other environmental values of the Klamath

River." The State opposed licensing of the Salt Caves project. (TAB J).



The City also applied to WRC for a state water right for the "no-dam"
alternative. Based on the advice of the Attorney General, WRC rejected

the application. (TAB K).

In the June 1990 Final EIS, FERC staff recommended approval of the "no-
dam" alternative for licensing. To date, the project has neither FERC

Commission approval nor any of the necessary state approvals.

Specifically:
- The Oregon DEQ has not approved a 401 water quality
certification.
- The Oregon Division of State Lands has not granted a lease or

easement for project facilities.

The Oregon Energy Facility Siting Council has not granted a

state site certificate,

- The Oregon Water Resources Commission has rejected a state

water right.
STATE POSITION ON PROJECT

The Washington D.C. FERC staff's "no-dam" proposal»tfies to correct the
problems identified by local and State experts on earlier project
designs. While it is an improvement over earlier designs, it stills

falls short.



The State opposes the proposed Salt Caves project for two reasons.
First, the project is contrary to state law and state and regional
résource plans. Second, the project poses unacceptable environmental
costs. Therefore, federal designation or other action to halt the

project is necessary and consistent with the State's position.

The project is contrary to state law and state and regional resource
plans.

In 1988, Oregonians approved Ballot Measure 7 to maﬁe the Klamath River
stretch a state scenic waterway. The project would violate the Scenic
Waterways Act by requiring construction of a diversion facility, canal,
penstock, powerhouse, road, powerlines, and other facilities within the
designated 1/4 mile state scenic waterway corridor. (TAB L). Further,
under state law, the Water Resources Commission cannot grant a state

water right for the project. (TAB K, Attorney General Opinion).

Allowing the Salt Caves project to be constructed contrary to state law
would continue the usurpation of states' authority embodied in the
Supreme Court's recent "Rock Creek" decision (Calif. vs. FERC No. 89-

333, May 21, 1990).

The project is also contrary to local, state and féderél resource plans.

These plans include:

- The state comprehensive waterway plan, the Klamath River
Trout Management Plan, the state trout management plan,
the Oregon Non-game management plan, and the Statewide

Comprehensive Outdoor Recreation plan. These plans would



be violated by the project's adverse impact on wild
trout, wildlife, whitewater rafting, and other current

uses of the canyon. (TAB J, pp. 57 to 64; TAB M).

- The Klamath County comprehensive land use plan calls for
no hydropower development in the Klamath River Canyon.

(TAB J, p. 62; TAB N).

- The Northwest Power Planning Council fish and wildlife,
and power plans, designate the Klamath River stretch a
"protected area' from hydropower development. (TAB J, p.

61; TAB 0).

- The Klamath River Basin Compact requires compliance with
state water law, and ranks recreation, fish and wildlife
uses higher than hydropower deVelopment. (TAB J, p. 60;

TAB P).

- BLM management plans for the area aim to enhance the
canyon's scenic values and promote whitewater rafting,
wild trout fishing and camping. FERC staff acknowledged

.that the prdject is largely inconsistent with BLM plans
(Final EIS, p. 5-18). o
The Federal Power Act requires FERC to consider all of these plans in
its décision to license the project. (16 USC section 80(a)(1,2).
Because the project is inconsistent with all these plans, FERC should

not license this project.



Last, the project is contrary to state and regional energy policies and

plans.

Although new power resources will be needed soon, Salt Caves power is
not needed because of unacceptable environmental trade-offs. The 1985
Oregon Legisiature passed House Bill 2990 to set standards for hydro
plants. The 2990 staﬁdards == which apply to the "no-dam" alternative,
(TAB K, Attorney General Opinion) require that no new hydropower plant
can be bullt if it causes a net loss in wild game fish or important
recreatlonal act1v1t1es such as whitewater rafting. (TAB Q). The '"no-

dam" alternative degrades both the fisheries and the rafting.

Further, the Northwest Power Planning Council determined that the
proposed dam is not an acceptable new power resource option to meet

regional pover needs. (TAB R).

The project poses unacceptable environmental costs.

Keeplng the affected Klamath River stretch as it is now is the best use
of the resource. The proposed Salt Caves reach is the last significant

i-

‘stretch of free-flowing river remaining on the Upper Klamath.

The stretch is a major wild trout fishery. Oregon State Parks says that
the sizes and numbers of trout per mile compare favorably to
internationally ranked streams in Montana and Wyoming. The rate of

catch and large size of trout attracts anglers throughout the west.

According to local and state fishery experts, the no-dam project would

reduce both the size and number of wild trout. Mitigation will only



partly offset the loss from less food availability and reduced habitat

for fry, Jjuvenile, and adult fish. (TAB J, p. 52; TAB M).

The stretch alsoc offers outstanding whitewater rafting in terms of
challenge and aesthetic qualities; It has more rapids than most other
rivers of comparable length in the Uniﬁed States. Sevefal of its rapids
are classified as class IV and V -~ denoting whitewater difficulty and
challenge. Further the Klamath is the only river in Oregon with class

III to class V runs available and used on a year-round basis.

Whitewater rafting on the Klamath is growing by 7 percent a year (FIES,
p. 3-73)}. The proposed Salt Caves project would allow only 32 days of
summer rafting, for six hours a day. The project would not only reduce
use and trips but also diminish the rafting experience because of visual

impacts and crowding. (TAB J, p. 64; FEIS, p. 3-73).

The stretch and canyon suppofts other wildlife and fish species --
including a major winter deer herd and several threatened and endangered
fish and wildlife species. The proposed project would adversely affect

habitat for many of these species (TABS J, M).

The proposed éite of the project is a secluded and semi-primitive river
canyon, It is an area of archaeological and cultﬁfél significance to
Native Americans. It supports fishing, hunting, damping, hiking and
other outdoor recreation in a remote and undisturbed setting. For some
Oregonians, the uniqueness of the river canyon has value that does not

have a market price.



The project would mar the character of the canyon by building a canal,
powerhouse, penstocks, and other facilities within the canyon. The
project would require extensive cut and £ill, and the disposal of 1.2
million cubic yards of waste rock and soil within the canyon (FEIS, p.
2-19). These disturbed areas would require decades to recover, and
would destroy the remote, isolated character of the canyon. Moreover,
the project would divert most of the water from the river and leave it a

small creek in an otherwise dry river bottom.

Federal designation or other action to halt the Droﬁéct is necessary and

consistent.with the State's position.

The decision on the Salt Caves project is not a close call. It would

vioclate state law. It would overturn Oregonians vote on the best use of

this valuable resource. The project poses serious environmental costs;

it promises uncertain economic benefits at best.

BLM, in its Final FEligibility and Suitability Report for the Upper

Klamath Wild and Scenic River Study (March, 1990) found that the Salt

Caves reach has:

"many diverse outstandingly remarkable values that equal or
surpass similar resource values on other designated rivers
(recreational, wildlife, fish, prehistoric, historic, and
scenic values, and the unique Native American traditional use

of the canyon)." (p. 5-27).
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BIM concluded:

"the upper Klamath River is suitable for designation and would
make a worthy addition to the National Wild and Scenic Rivers

System." (p. 5-27).

The State agrees with BIM's findings and conclusions. (TAB 8).

Recently, both the BLM director and the City raised concerns about the
economic impacts of designation. (TAB T). A report commissioned by the
City predicts losses of $1.5 to $2.8 billion should the Klamath River

stretch be designated a federal Wild and Scenic River.

The State evaluated the concerns raised. Our analysis shows they are
unfounded, except for the guestionable economic impact from loss of the
Salt Ccaves project. Specifically, federal designation would not
restrict the following uses beyond state law and federal management
plans already in place: existing water rights; future upstream storage
projects; future irrigation projects; federal power land withdrawals;
local power rates; timber harvests; and existing power operations. (TAB

U).



TAB

TAB

TAB

TAB

TAB

TAB

TAB

TAB

TAB

TAB

A.

B.

G.

J.

RECORD OF THE STATE OF OREGON REVIEW
OF THE SALT CAVES PROJECT

LIST OF ATTACHMENTS
Salt Caves Chronology.

January 1985 License Application to FERC: Project Maps.
Notice of Joint Hearing before Oregon Energy Fac111ty
Siting Council (EFSC) and Water Resources Commission
(WRC), December 1984.

1985 Testimony: Oregon Department of Environmental
Quality (DEQ); Oregon Department of Fish and Wildlife
(ODFW) ; Oregon State Parks and Recreation Division;
Oregon Division of State Lands.

July 1986 Draft License Application to FERC: Project
Map. Notice of Joint Hearing before EFSC and WRC,
October 1988, Map titled "Redesigned Development, Salt
Caves Project."2

Letter from Director, DEQ, to William Miller, Project
Dlrector, dated August 19, 1987. Evaluation Report and
Findings on the Application for Certification for the
Proposed Salt Caves Hydroelectric Project, prepared by
DEQ, dated August 17, 1987.

Preliminary Comments of the State of Oregon on FERC
Project No. 10199-000, Salt Caves, under cover letter
dated October 14, 1987. Supplementary Comments of the
State of Oregon on FERC Project No. 10199-000, Salt
Caves, under cover letter dated March 10, 1988, State
Motion to Intervene in FERC Proceedings, October 7,
1987,

Statement of Governor Goldschmidt on the Salt Caves
Project, November 12, 1987, Klamalth Falls, Oregon,
with News Release dated November 12, 1978. Untitled
briefing for Governor Goldschmidt, undated (prepared
November 1987), 20 pp.

EFSC Opinion and Final Order Rejecting Application,
dated February 16, 1989. WRC Opinion and Final Order
Rejecting Application, dated February.16, 1989.

Figure 2-5, "No~dam alternative general plan".

State of Oregon Comments on Draft Environmental Impact
Statement (DEIS) for Salt Caves Project, dated October
25, 1989, under cover letter dated October 23, 1989,
w1th News Release dated October 25, 1989. State of
Oregon Motion to Deny FERC License, December 12, 1989.



TAB

TAB

TAB

TAB

TAB

TAB

TAB

TAB

TAB

TAB

TAB

O‘

Letter from Wayne OQvercash, Water Resource Department
(WRD), to George Flitcraft, Mayor of Klamalth Falls,
dated July 28, 1989. Attorney General Opinion OP-6334,
to Director, WRD, dated July 28, 1989.

Oregon Revised Statutes 390.805 to 390.925 "Scenic
Waterways."

Comments of ODFW on the Final EIS for the Salt Caves
Hydroelectric Project, dated August 10, 1990.

Letter from Klamath County Planning Department to DEQ,
dated August 15, 1990. DEQ letter to City regarding
water quality certification, July 11, 1990, plus
attachments.

Letters from Executive Director, Northwest Power
Planning Council, to FERC, dated November 8, 1989 and
May 2, 1989.

State Attorney General Opinion OP~6268, and OP-6268A,
on Effect of Klamath River Basin Compact, September 21,
1988 and May 18, 1989.

House Bill 2990 as passed by the Oregon Legislature.

Protected Areas Amendments and Responses to Comments,
Northwest Power Planning Council, September 14, 1988,
under cover letter dated September 20, 1988.

State of Oregon comments on BLM Draft Eligibility and
Suitability Report for the Upper Klamath Wild and
Scenic River Study, dated January 12, 1990.

Statement of Cy Jamison, Director, BLM, before the
Subcommittee on National Parks and Public Lands,
Committee of Interior and Insular Affairs, on H.R.
4728, dated June 28, 1990. Letter from Cy Jamison,
Director, BLM, to the President of the Senate, dated
April 2, 1990.

Economic Impacts of Federal Scenic Designation of the

Upper Klamath River, prepared by the Oregon Department

of Energy, August 1990.



DOCUMENTS NOT CITED

TAB V. Oregon Department of Fish and Wildlife and Oregon
Division of Parks and Recreation Joint Application for
Instream Water Right on the Klamalth River, October 13,
1989.

Oregon Department of Fish and Wildlife letter to City,
November 21, 1989,

Oregon Department of Fish and Wildlife memo to
Governor's staff, November 30, 1989.

Oregon Department of Fish and Wildlife letter to City,
December 21, 1989.

Oregon Department of Fish and Wildlife letter to FERC,
February 21, 1990,

Oregon Department of Fish and Wildlife letter to FERC,
March 7, 1990.

Oregon Department of Fish and Wildlife letter to FERC,
May 18, 1990, ‘

Oregon Department of Fish and Wildlife letter to
DeFazio, August 1, 1990.

TAB W. Selected.Oregon Department of Fish and Wildlife
documents on the Salt Caves Project from 1985 to 1990.
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Court

M The decision by the state’s

highest court | may end the effort
for a controversial power project
on the Upper Klamath Rwer '

By KATHIE DURBIN
of Tha Oregonlan staff 2

The Oregon Supreme Court on.
Thursday, upheld the denial of a per-.

mit for the Salt Caves hydroelectric

project; a decmlon that may kill the-

controvers:a,l .proposal  to divert
water . from~ 'the Upper Klamath_
River. -

The court'u.nammously sald the

state : Envu'onmental ‘Quality . Com-'

mission ‘acted ‘within “its  authority
when-it rejected d:permit for the

project on the basis that.it would in--

crease the Klamath’s water tempera-
ture, with potentta]ly harmful ef-
fects on trout '

fect on trout is requlred before a vio-
lation is made out,” the court said in
an opinion by Justlce Ed Fadeley.

“The Iong-delayed prOJect cannot
go forward unless the state certifies
that it meets water quality stan-
dards and protects fish habitat and
clean drinking water.

A jubilant Fred Hansen, director
of the Department of Environmental
Quality, said’ Thursday’s ruling
means “the factual basis on which

we made that determination is abso- ;

lutely sound.”
Although the city hopes to modify

its plan and try again for state certi-
ﬁcatton the prOJect’s fate now may

rest’ with US Intenor Secretaryf,. SAl
Bruce Babbitt. Oregon Gov. Barbara.
Roberts asked Babbitt a year ago to .
place a 20-mile stretch of the river-
under the protection of the Federal -
Wild and Scenic Rivers Act, whlch-.‘

would prohibit the power project.. .

Last month, the National Park.
Service recommended including an
11-mile section of the river near the"

Oregon-California border in the pro-
tected-river system. Citizens have
until April 15 to comment on the
proposal. gt

“This thing has had more lives
than a cat, but I think finally that

,we can pronounce it dead,” said
. This.
linked with'the proposed w1ld and’
'scepic. river designation should a8 |
sur'e us that the Salt Caves pro;ect is’.

. project that would not affect the river's .
. temperature. But that proposal still

Rep. Peter DeFazio, D-Ore. “.

finally dead.”

_ ‘But Klamath  Falls . Mayor Todd ,
Kellstrom said the city is not giving

up on the project, for which $250

million in bonds have been sold. 55
“We: anttclpated this action, and_'
we have a modified actton pla.n to,
‘ meet' the water temperature stan-

o wtutfs At"sm(e'ﬁe c.ty otkias

" math Falls has been trying for nearly 10
. years to build a hydroelectric projecton .
the Upper Klamath River to raise money.

for local economic development. The
river stretch is popular with white-water
rafters and is an mportant salmon and 4
trout stream. -

B WHAT'S HAPPENED? On Thursday,
the Oregon Supreme Court upheld a deci-

. sion by the Environmental Quality Com-

mission, which refused to certify that the
project complies with state and federal
clean water laws. The commission said
the project would raise the temperature .
of the river, poteniially harmmg trout. *

B WHAT’S NEXT?: Klamath Falls oft‘-
cials'say the city will propose a moduf ed

would have to obtain state certification.

' Meanwhile, the National Park Service

has proposed designating an 11-mile

: stretch'of the Upper Klamath for federal

protection that would preclude the Salt -

"Cavesproject, *- . - 3 kX

dards,” Kellstrom said. “The project = ——

is still feasible.”

The city wants to divert’ water .

from an existing power facility on

‘the river downstream by way of a

conduit to a new powerhouse, then
return the water to the river. "=

It hopes the project will generate

96 megawatts of electricity and raise.

more than $1 million annually’ to

pay for business development in

Klamath Falls.
. The new plan Would mvolve re-

leasing more water from the up-
stream J.C. Boyle Reservoir ‘to di-
lute the Klamath River and keep its
water cooler, Kellstrom said. -~

! The project, promoted by the city
since 1985, is opposed by - Roberts,

most state- agencies, the Northwest'

Power . Planning Council,” white-
water, rafters who run the Upper

Klamath and a majority of Oregon’s

congressxonal oelegatmn Sen Mark

denies | per t for:SaIt Caves

0. Hatﬁeld R-Ore,, and" Rep. Bob
Smith, R-Ore., have been its chief
chammons

In its court challenge, the c1ty ar-
gued that the increase in water tem-
perature the project would cause
would not harm fish and that the
state commission should have to
prove that fish would be harmed
before denying the permit.

Portland lawyer Karl Anuta, who
represented six . environmental
groups opposing hcensmg of the hy-
droelectric project, said the ruling
makes an important  statement
about the right of states to have a
say in the licensing of federal proj-
“The Supreme Court reaffirmed
that agencies in Oregon have the
right to take more than minimum
environmental precautions if they
think it’s appropriate,” Anuta said.

“They affirmed that the agencies
have discretion to interpret their

‘regulations as long as’that interpre-

tation is consistent with the
authorizing statutes” — in this case,
the federal Clean Water Act and the
state’s own water quahty statutes,
Anuta said.

Jim Middaugh, spokesman for the
Oregon Natural Resources Council,
said it’s time for the city to g1ve up
on Salt Caves.

““This should be the last nail in the
project’s coffin, but the city of Kla-
math Falls probably has some more

bond money to waste,” Middaugh

said. -
“Tt’s ridiculous that the city is pin-
ning any hopes at all on ﬁmshmg

.this pro:lect "

Tri-Met gets $10 million for west5|de ra|I

lThe tunds will enable the
agency to proceed with the line
without borrowing cash against

Anthropo
Luther Cr
dies at a

W The professor’s discovery of
held beliefs of when prehistoric

By BARNES C. ELLIS
and HOLLY DANKS

of The Oregonian staff

EUGENE — Luther Sheelei
Cressman, a retired profes:
known as the father of Oregon :
thropology for work that punct
holes in the prevailing theory of 1
prehistoric Northwest, has died

- the age of 96.

Cressman died of comphca’ut
from anemia Monday in the Euge
home he donated to the Univers
of Oregon Foundation. The schoc
anthropology department is pl
ning a memorial service.

His discovery of 9,000-year-
sandals in a cave near Fort Ro

- forced scientists to more ‘than dc

ble their estimates of how long 2
the first man came to the Paci
Northwest. The discovery form
the basis of Cressman’s book, “T
Sandal and the Cave.”

“He established; against what w
the received opinion of the day, t
Oregon was not simply a backwa
in the archaeological history of t
Pacific Northwest, but that it h
been very early occupied by the fi)
Oregonian,” said Theodore Ste
professor emeritus of anthropolo
in the department Cressman four
ed at the University of Oregon.

The discovery of the Fort Ro
sandals “pretty well put a hole
the prevailing thought,” said Ster
who was hired by Cressman in 19
and worked with him almost dai
for 15 years.

Cressman ﬁrmly heheved th



APPLICATION PROCESSING OUTLIKE

Basine___________________ -

M

Application No. ! S»yq)()sn

Fees paid: Examination feei___________ Permit No. .

Sub-basin:

RATE AND DUTY _ for irrigation

1. Check for minimum information (OAR 690-11-020)

yes no

Hame and msiling address of the applicant.
Source of the vater.

Quantity of vater to be appropriated.
Location of point of diversfon to 1/4 1/4
Section.

Nature and place of use.

Hame and mailing address of all legal ovners
of the properties involved.

Signature of the applicant

Examination fees.

If minimum 4information not supplied, excepting legal ovner
information, then return to applicant with letter explaining

deficiencies.
yes no
. —— Water Resources Commission classification
limite or restrictions -- If yes, noter
- ——— State Engineer’'s vithdravals -- If yes, note:
S S Legislative vithdravale -- If yes, note:
- Ll If policy statement is unclear check vith Resources

Management Division.
Scenic Watervay:
on ——o up-strean v/in 1/4 mile

——-_ Notify Parks and Recreation Department
OQut-of-bssin diversion
Need to route to Geology Section due to:
———_ ¥vell vithin one mile of a strean
—o—_ vell vithin restricted surface vater area
vells vith request for greater than 5 cfs
vell is for heating &/or cooling
vell constructed by land avner
—ww_ ¥Yell is artesian
artificiel ground vater recharge project
———_ ground vater area under study
¥Within Irrigation District: —
Notify —ur.. Need excerpt from District
1 description of property
Ovnership statesent
Other parties to Notify:____
Vater Resources Commission reviev if:
——._Request for greater than 3 cfs
_Dam height greater than 10 feet
_.._Storage of more than 9.2 acre-feet
__Out-of-basin diversion
——__vithin or sbove a scenic vatervay
_conditional uses under basin programs
requests for larger rate or duty than slloved
——..ground vater recharge project
_other substantial public interest issues
—_._requeats for reviev by an agency or person
¥atermaster comment form ment vith copy of
application and wmap, ___________
VWatermsster comments received ___________
Hydrographic section commente requested__________
Hydrographic section comments received___________
0.D.F.¥. sent copy of application snd map(except
groundvater) requesting comment
0.D.F.¥. comments received  _____

—— ——— Report from D.E.Q. received ____________
e aesee Publish application information in veekly public
notice. A
i —— Notify other ovners of development
P — PROTESTED
filed

reasolved___




Stretch of lamath River called
most endangered stream in U.S.

By ROBERTA ULRICH
of The Oregonian slalf

WASHINGTON — A 19-mile
stretch of the Klamath River in Ore-
gon topped a list of the nation’s most
endangered stream released Wed-
nesday by a conservation group
called American Rivers.

Rep. Peter DeFazio, D-Ore.,
appearing at the organization’s news
conference, said the Klamath is
endangered by the city of Klamath
Falls’ plan for a hydroelectric
project that would divert water from
a 10-mile stretch of the stream.

The city’s Salt Caves proposal is
‘under consideration by the Federal
Energy Regulatory Commission,
which has agreed to delay a final
decision until Congress has an
opportunity to consider placing the
Klamath in the National Wild and

Scenic Rivers System.
| The Bureau of Land Management

said in a preliminary report late last
year that the Klamath would be suit-
able for wild and scenic designation,
and DeFazio said Wednesday he
expects the final report to confirm
the finding in that draft report.

Bob Johns, spokesman for BLM,
said the report will be issued in late
April.

DeFazio said as soon as the report
is released he will consult with the
rest of the Oregon congressional

- delegation and introduce a bill to put
the Klamath into the National Wild
and Scenic Rivers System.

In 1988 Oregon voters put the Kla-
math in the state’s wild and scenic
rivers system, but the state desig-
nation does not protect it from
hydroelectric development, which
comes under the jurisdiction of the
Federal Energy Regulatory Commis-
sion.

“We like to call Oregon the wild
and scenic rivers capital of the
world,” DeFazio said, “but we can’t
claim that title if we lose the Kla-
math.”

American Rivers, which lobbies
to add rivers to the National Wild
and Scenic Rivers System and to win
state protection for other rivers, list-
ed the Klamath River among the 10
most endangered rivers last year,

OREQON
Entarged
area

Michael Hartfield, a Salt Caves
project spokesman, said the rivers
group consists mainly of whitewater
rafting groups that are using politics
to kill the project.

“A handful of white-water rafters
are manipulating the process in a
masterful way,” he said. “They are
expert lobbyists and media manipu-
lators.”

The Klamath, which rises from
Klamath Lake, flows south and west
into California and across the state
to the Pacific Ocean. It is protected
from development through most of
its length. The stretch targeted by
the rivers group is home to wild
rainbow trout and one of the best
white-water rafting runs in the
West. Part of the river in Oregon
is already dammed.

This year's list, which does not
rank streams below the ‘‘most
endangered” category, also includes
the Bruneau and Jarbridge rivers in
southwestern Idaho, where the Air
Force seeks a 1 million-acre expan-
sion of a 100,000-acre bombing range.
Tom Cassidy, public lands counsel
for American Rivers, said the Brun-
eau and Jarbridge flow through
“one of the largest unroaded areas
in the United States.” ;

Bombing the area would disrupt a
spectacular landscape of canyons
and plateaus and affect the wildlife,
which includes bighorn sheep, bob-
cats, mountain lions and golden ea-

gles, he said. An Air Force environ-.
mental impact statement will be
completed in about a year, Cassidy
said,

American Rivers also named 15
streams it considers “threatened,”
including the Smith River in the Sis-
kivou Mountains in northwestern
California. Although 311 miles of the
Smith are in the National Wild and
Scenic Rivers System, the clear-cut-
ting of redwoods along its banks is
causing erosion and sedimentation,
the organization said. The North
Fork of the Smith arises in Oregon.

In a separate announcement Wed-
nesday, the Oregon Rivers Council
listed the Upper Klamath as the
state’s most endangered watershed.
Bob Doppelt, the group’s executive
director, said at a Portland news
conference that the group wants to
protect entire river basins and that
it is no longer enough to protect
mere river segments,

“Not only do healthy watersheds
provide adequate supplies of clean
water critical to public health, but
they also are essential for our social
and economic well-being,” Doppelt
said. ’

Forestry, agricultural and mining
practices are damaging the state’s
watersheds, he said. The group’s list
of troubled watersheds includes the
Klamath, Elk, Malheur, Umatilla,
Crooked, Rogue, Willamette, John
Day, Lower Columbia and Tilla-
mook.
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‘House panel passes measure
‘on drilling, hydroelectric prolects

; The Assoclated Press :
‘WASHINGTON — Measunes to prevent oil dnll— L
* ing off the Northwest coast and kill the Salt Caves

¢ hydroelectric project in southern Oregon Cleal ed a !
| House commlttee Thursday. % I AP
i The measures were part of a sweepmg energy' i
- bill endorsed by the House Interior Committee. | -7

One provision would halt oil drilling off Oregon, -

- Washington and Northern California until 2002, -

- Another would prohibit the U.S. Department of

1 Energy flom authorizing any hydroelectric
/ pro;ects on mvers demgnabed as wﬂd and scemc
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