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Oregon Water Resources Department
Water Rights/Adjudication Section

Water Right Application Number: IS 70807

Proposed Final Oxrder

Summary of Recommendation: The Department recommends that the attached
draft certificate be issued with conditions.

Application History

On 10/26/90, the Oregon Department of Fish and Wildlife submitted
an application to the Department for the following instream water right
certificate.

Source: CROOKED CR tributary to WOOD R
County: Klamath
Purpose: Migration, spawning, egg incubation, fry emergence, and

juvenile rearing.
The amount of water (in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
15.0 15.0 25.0 25.0 15.0 15.0 15.0 15.0 15.0 25.0 15.0 15.0

To be maintained in:

CROOKED CREEK FROM HATCHERY SPRINGS (SESW, SECTION 1,
TOWNSHIP 345, RANGE 7.50E WM); TO THE MOUTH AT RIVER
MILE 0.0 (SECTION 13, TOWNSHIP 34S, RANGE 7.50E WM)

The Department mailed the applicant notice of its Initial Review on
January 23, 1996. Public notice of the application was provide in the
Department’s weekly public notice on February 6, 1996.. Comments were
received for 30 days.

The following supporting data was submitted by the applicant:

(a) Fish and Wildlife Resources of the Klamath Basin, Oregon, and
Their Water Requirements; April, 1970.

(b} Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.

{c) Developing and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.

{(d) Determining Stream Flows for Fish Life, Cregon State Game
Commission Report, March 1972.



(e} A letter dated April 5, 1996, stating that the flows requested
in this application are the minimum amount necessary to
restore, protect and enhance populations and habitats of
native wildlife species at self-gustaining levels

In reviewing applications, the Department may consider any relevant
sources of information, including the following:

- comments by or consultation with another state agency

- any applicable basin program

- any applicable comprehensive plan or zoning ordinance

- the amount of water available

- the proposed rate of use

- pending senior applications and existing water rights of record

- the Scenic Waterway requirements of ORS 390.835

- applicable statutes, administrative rules, and case law

- any comments received

An assessment with resgpect to conditions previously imposed on other
instream water rights granted for the same source has been completed,

An evaluation of the information received from the local government (s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The level of instream flow requested is based on the methods of
determining instream flow needs that have been approved by administrative
rule of the agency submitting this application.

Findings of Fact

The basin Basin Program allows the proposed use,
Senior water rights exist on this source or on downstream waters.
The source of water is within or above a State Scenic Waterway.

The source of water is not withdrawn from appropriation by order of
the State Engineer or legislatively withdrawn by ORS 538.

The estimated average natural flow for the lower end of the requested
reach is as follows (in cubic feet per second):

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT ROV DEC
84.7 85.0 93.0 93.2 83,1 82.5 77.2 79.5 80.1 92.4 90,4 B%.6

Conclusions of Law
Under the provisions of ORS 537.153, the Department must

presume that a proposed use will not impair or be
detrimental to the public interest if the proposed
use is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536.340 or
given a preference undexr ORS 536.310(12), if water
is available, if the proposed use will not injure
other water rights and if the proposed use complied
with rules of the Water Resources Commission.



The proposed use requested in this application .is allowed in the
basin Basin Plan.

No preference for this use is granted under the provisions of ORS
536.310{12).

The proposed use will not injure other water rights.

The proposed use complies with rules of the Water Resources
Commission.

The proposed use complies with the State Agency Agreement for land
use.

The proposed instream flows do not fully appropriate this source of
water year round. Water is available for additional storage.

Water is not available for the proposed use at the amount requested
year round because the unappropriated water available is less than
the amounts requested during some months.

For these reasons, the presumption set forth in ORS 537.153, as
discussed above, has not been established. The application
therefore has been processed without the statutory presumption.

"When instream water rights are set at levels which exceed current
unappropriated water available the water right not only protects
remaining supplies from future appropriation but establishes a management
objective for achieving the amounts of instream flows necessary to
support the identified public uses." OAR 690-77-015(2).

"The amount of appropriation for out-of-stream purposes shall not be a
factor in determining the amount of an instream water right." “The
amount allowed during any time period for the water right shall not
exceed the estimated average natural flow ..." (excerpted from OAR 690-
77-015 (3) and ({(4)). '

Because the proposed use exceeds the available water, it can not be
presumed to be in the public interest. However, under the direction of
OAR 690-77-015 (2) (3) and(4), the proposed use is in the public interest
up to the limits of the estimated average natural flow.

Oregon law allows certain uses of water to take precedence over other
uses in certain circumstances. When proposed uses of water are
insufficient for all who desire to use them, preference shall be given
to human consumption purposes over all other uses and for livestock
consumption over any other use (excerpted from ORS 536.310 (12)).

The Department therefore concludes that

. the proposed use, as limited in the draft certificate, will
not result in injury to other water rights,
. the proposed use, as limited in the draft certificate, will

not impair or be detrimental to the public interest as
provided in ORS 537.170,

. the proposed use, as limited in the draft certificate, will
include the following conditions: for purposes of water
distribution, this instream right shall not have priority over
human or livestock consumption. e

3




. the flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach,

. the stream flows listed below represent the minimum f£lows
necessary to support the public use.

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
15.0 15.0 25.0 25,0 15.0 15,0 15.0 i5.0 15.¢ 25,0 15.0 15.0

Recommendation

The Department recommends that the attached draft certificate be
issued with conditions.

Admini

Stavén P. AppXégaté
Z}é@%%l
Water®

ights and Adjudications Division

Protest Rights

Under the provisions of ORS 537.153(6) or 537.621(7), you have the
right to submit a protest against this proposed final order. Your
protest must be in writing, and must include the following:

. Your name, address, and telephone number;

. A description of your interest in the proposed final order,
and, if you claim to represent the public interest, a
precise statement of the public interest represented;

. A detailed description of how the action proposed in this
proposed final order would impair or be detrimental to
your interest;

. A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error
or deficiency;

. Any citation of legal authority to support your protest, if
known; and

. If you are not the applicant, the $200 protest fee reguired by
ORS 536.050,

] Proof of service of the protest upon the applicant.

Your protest must be received in the Water Resources Department no
later than October 11, 1996.

After the protest period has ended, the Director will either issue

a final order or schedule a contested case hearing. The contested

case hearing will be scheduled only if a protest has been submitted

and if

. upon review of the issues the director finds that there are
significant disputes related to the proposed use of
water, or

. the applicant requests a contested case hearing within 30 days
after the close of the protest period.



COPY CHECK-OFF SHEET FOR PROPOSED FINAL ORDERS

CC: FILE # IS 70807
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DRAFT
STATE OF OREGON

CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
Oregon Water Resources Department

158 12th Street NE
Salem, Oregon 97310

The specific limits for the use are listed below along with conditions of use.

Source: CROOKED CR tributary to WCOD R

County: Klamath

Purpose: Migration, spawning, egg incubation, fry emergence, and juvenile
rearing.

To be maintained in:

CROOKED CREEK FROM HATCHERY SPRINGS (SESW, SECTICN 1,
TOWNSHIP 345, RANGE 7.50E WM); TO THE MOUTH AT RIVER
MILE 0.0 (SECTION 13, TOWNSHIP 34S, RANGE 7.508 WM)

The right is established under Oregon Revised Statutes 537.341,

The date of priority is 10/26/90.
The following conditions apply to the use of water under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per
second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP QCT NOV DEC
15.¢ 15.40 25.0 25.0 15.0 15.0 15.0 15.0 15.0 25.0 15.0 15.0

2. The water right holder shall measure and report the in-stream flow along the reach of
the stream or river described in the certificate as may be required by the standards
for in-stream water right reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not
have priority over human or livegtock consumption.

4, The instream flow allocated pursuant to this water right is not in
addition to other instream flows created by a prior water right or
designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of the stream reach
to protect necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of
, 18




Water Resources Director
Recorded in State Record of Water Right Certificate number

IS 70807
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S '.:-Kiamath County

BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON il

SR WATER RIGHTS DIVISION
:ﬁIn ’I’he Matter of Surface Water Apphcatlon i ) TR
1570807 in the Name of Oregon Department ) PROTEST TO Lol
 of Fish and Wildlife for Water Use, | - 1o ) PROPOSED FINAL
SECH RN ) ORDER SR

B Protestant Owens and Hawkms a Partnershlp, hereby in accordance w:th ORS e _f
SRR 537‘153 (6) and OAR 690-77-043, submtts the foliovwng Protest to Proposed Fmal S
S 'OrderforApphcatlon IS 70807 SRR : _ 3 _ S

o L INTRC)DUCI‘ION

Protestant s address for purposes of ﬂ‘llS Protest is P [0} Box 426 Fort Klamath _ .

. 'Oregon 97626; phone number for purposes of this application is (541) 381:2211 or

| 0 (541) 882-4436. Protestant receives dlverts water for 1mgatlon from the Crooked
Creek pursuanttostatelaw T Ay G RESSTBE AR

. Protestant asserts that the Proposed Fmal Order by the Water Resources
' Department ("WRD" or "Department") is defective and in error and that there are

" elements of the water right as approved that will impair or be _detnmental to the | '; o -

I -pubhc mterest based on the facts and issues set forth be]ow

Sk i 'II PROPOSED OR{)ER DETRIMENTAL 'i‘O PROTESTAN’I‘S

If flow rates of the amounts proposed were requlred then the abrhty of the

L Protestant to receive and dlvert water to support 1mgat1on could be mterfered \mth f e

i -_-'111 PROPOSED ORDER IS IN CONFLICT WITH THE KLAMATH RIVER COMPACT S

N The i’roposed Order faﬂs to recogmze the prowsmns of the K]amath RIVGI‘ S

. Basm Compact (Compact). ORS 542.620. The Compact was enacted by the states of

- Oregon and California and approved by the Unites States. Compact terms apply L
directly to the waters in question, as Compact jurisdiction includes the waters in the '_ Lo

Proposed Order. ‘See official map of the Upper Klamath River Basin approvedon. .

- September 6, 1956, by the commissions negotiating the Compact and filed with the e

o ' Secretaries of the states of Oregon and California and the General Services |

- Administration of the United States, and incorporated into the Compact. ORS -

o 1542620, Art. IL B. The terms of the Compact include priorities for the appropnatlon ey
~of water which the Proposed Order fails to enumerate or recognize. ORS 542.620, Art.:"":f i

g  IILB, and C. Compact priorities place domestic and irrigation uses ahead of the
B proposed use of fish and wildlife. - Any final order for the proposed use must -

L recognize that such proposed right is inferior to present and future rights for - i L

o s domest;c and 1mgatlon purposes as well as other prov;s1ons of the Compaet




RO 'Iv PROPOSED FLOW RATES AREL IN EXCESS oF MINIMUM QUANTITY NECESSARY - o

" contrary to the definition of "In-stream flow” of ORS 537.332(2) and OAR 690- 77—010

% " Protestant and other potential water users from the stream by appropriating excess
i "ODFW

o " technical data or information to support the ﬂow rates requested by sald agency, as E . P
R 'rSQulred by OAR 690-77- 020 and ORS 537336 : R : I e e

e descnptlon of the technical data and methods used to determine the requested = o

" Investigation or Environmental Investigation for the river basin; no "techmcai data |
" nor any of the factual data used to arrive at the ﬂow rate conclu31ons was submltted
o _'-__j__W1th the apphcatlon : : : - G SN R

: g 3 _thts apphcatlon ‘The Proposed Final Order is defective in that the WRDdidnot =~ - 0
- evaluate whether the level of instream flow requested was "based on methods of _ R

. impassible to tell, however, what factual data said recommendation was based on.

L The mstream water nght flow rates proposed are excesstve and urmecessary e
- for the use applied for. The flow rates proposed are higher than the minimum. =~
~ quantity necessary for the public use of the instream water right, and are, therefore, -

(14). Water use of the instream right, if approved, would adversely affect the -

" .quantltles of water and preventmg any other new approprlatlons of water

A INADEQUATE TECHNICAL DATA OR INFORMATION SUBMI’I‘TED BY

L 'I'he above referred to apphcation as subrmtted b_y the Oregcm Department of
.'-Flsh & Wildlife to the Water Resources Department, failed to include sufficient

* OAR 690-770-020 (3)(g) recquires an applzcatnon foinclude at a minimum"a

.~ amounts;" {emphasxs ‘added). The only : information submitted in- support of the
- application is a flow rate conclusion included in an appendix in the Basin =

No analys1s of supportmg data or the lack thereof appears in the WRD ﬂ]e for

L _determining instream flow needs that have been approved by admmlstratlve rule of .
~ the agenc1es submlttmg the appllcations ! (OAR 690 77- 02{] (3))

R Apparenﬂy the row levels apphed for are based on an appendlx in the Basm i
' -_Investzgatlon or Environmental Investigation for recommended flows.: Itis

" No data has been submitted to support the ﬂows requested and the applleatlon g L _j s
i 'should therefore be rejected R | SHEER Rt

o ODFW does not have spec:lﬁc ﬂles for thetr mstream water nght apphcatlons
. The cmgmal data supporting the Basin Investigation and Environmental -~ SN
Investigation has apparently been lost or misplaced. No other supporting dataor

' "echnical data" was submitted by the applicant as required by OAR 690-77-020 (4)(3)' :

. Since no technical data was included with ODFW's application, the apphcatlon

G - _'_-should be retumed to the apphcant for eurmg of defects or resubmrttal

VL WRDFAILED TO ANALYZEFLOW NEEDS ol o



The ﬂow levels approved by the Proposed Fmal Order are not based on any

" ;analys:s of the need for the flows requested ORS 537.332(2) sets out the definition of'

- "in-stream flow" ‘which the Department is supposed to follow when determining

L instream water rights: -the "minimum quantity. of water necessary to support the =

: -pubhe use requested by an agency." The Proposed Final Order does not address the B
- minimum quantity of water or flow levels necessary to support the: uses applled for o
- A review of the WRD file shows that no such Aanalysis has occurred.. The only i

- review undertaken by the WRD was a check to see if the requested ﬂows are less than::’"{ i
e 'the average estlmate natural ﬂow ("EANF" OAR 690 77 {]15 (4)) ' e

e ::_:_-.'VII OREGON METHOD zs INHERENTLY FLAWED

The methodology used for thls apphcatlon the "Oregon Method" is -

3 .:mherently flawed in that it is based on a methodology that has been superseded and :

- is not refiable, and is based on outdated or insufficient information (testimony is P

. cited by Al Mirati of the Oregon Department of Fish and Wildlife regardmg the
. "Oregon Method", to the Oregon Water Resources Commission, on December 6
01990). The, determinations made from the Oregon Method are not reliable and R

. " should therefore. be re]ected by the WRD or the Commlssmn as the final authonty m' s i

- :'determmmg the leve_l of znstream ﬁows necessary to protect the pubhc use (ORS

e 733, (2))

 viorecon METHOD Is INHERENTLY FLAWED WRD SHouw REIECT

- APPLICATION

One of the requxrements of the Department's apphcatmn review is contamed sy

| \: ' '.'.m OAR 690- 77-020 (3): “.all apphcat]ons for instream water rights shall be based on S .

7 the methods of determmmg instream flow needs that have been approved by

-"'r_admrmstratlve rule of the agencies submlttmg the app]lcatlons " (See also part V

-~ above). This requirement does not mean that the Department can simply accept .= o0
i ODFW's assertion that the “Oregon Method" is the basis for the requested flows. The Ll
. Department must actively review the application to see if the Oregon Method and == -
- ODFW's instream rules are bemg followed. Where applicable, ODFW must also S

S submit supporting data to show that the standards and cntena contamed in the]r

e -:._:,:. _mies have been followed

The actual measurements used by ODFW to set requested ﬂow teve]s are

GRS itotaliy inadequate to validate those amounts; these measurements were made by
= ODFW's predecessor, the Oregon State Game Commission, as shown in the
i '_'.__'_:.Appendzces to the Basin Investigations and the Environmental Investlgatrons
- “Actual measurements of streamflow were not made at times when key life stages
R .oeeurred and in fact, the severe hmltatlons of the date avaﬂable show that they are
-madequate to vatldate the requested flows: "Actua] measurement of streamﬂow A
- "made at or near recommended instream ﬂow mqurrements and made at times when_;,_ Y

i . key llfe stages occur are 1mp0rtant to vahdate the methodology used and to vahdate Pl




that the recommended instream flow requirements provide desirable habitat
conditions." Instream Flow Methodologies. Louis C. Fredd, Oregon Department of
Fish and Wildlife (1989), page 12.

IX. 'EANF' CALCULATIONS ARE DEFECTIVE OR INCOMPLETE

There are no calculations for information in the WRD file to show
what "ratios" were used or how adjustments were made to any gauged flows
to determine the 50% exceedance flows, and there is also no information in
the technical review to show the type of statistics used (see "Methods for
Determining Streamflows and Water Availability in Oregon", Robison, P22
and 23) The EANF calculations are defective resulting in high EANF levels
and thus allowing excessive recommended flows by the WRD.

CONCLUSION

This protest is filed in accordance with OAR 690-77-043. The issues raised
should be considered as part of a contested case hearing. The WRD's Proposed
Final Order is inadequate and defective and has failed to follow applicable
rules. A thorough review of the Application is necessary to determine the
minimum quantity of water necessary to support the public uses applied for.

The Proposed Final Order fails to consider and note the superiority of
priorities as enumerated in the Klamath River Compact, and other provisions
contained therein.

For the reasons set forth above, the Protestant asserts that the
application is defective and should be returned to the applicants. The flow
levels requested are excessive and are not necessary to support the public uses
proposed. Flow levels set at the rates proposed will interfere with future
maximum economic development of the waters of the State of Oregon.
Excessive flow rates for instream water rights represent a wasteful and
unreasonable use of the water involved. (ORS 537.170 (8)(e)). If approved, an
exception for stockwater use should be added as a condition of the right.

Based on the points discussed above, the Proposed Final Order should

deny the application for a permit or modify the Proposed Final Order
accordingly :

& ~
Respectfully submitted this _/ b@day of | Z,ﬂ 4 é{a 1996.

Owens & Hawkins, a Partnership, by:

V7.¥

Protest P. 4.




CERTIFICATE OF SERVICE

12
[ hereby certify that on the }fday of (D Jéz’ézc , 1996, [ served a
true and accurate copy of the foregoing Protest to the Proposed Final Order on
the applicant by mailing said copy by first class mail, postage prepaid, by
depositing said copy in the United States Post Office in Klamath Falls, Oregon
addressed as set forth below:

Oregon Department of Fish & Wildlife
2501 SW First Avenue
P.O. Box 59

Portland Oregon 97207
Ar ey By:_ %7'7 e

7 For/Protestants

Protest P. 5.



RICHARD FAIRCLO
ATTORNEY AT LAW
TEL (541)882-4436 280 MAIN STREET FAX (541) 882-4437
KLAMATH FALLS, OR 97601

October 10, 1996

Oregon Water Resources Department
Commerce Building

158 - 12th Street NE

Salem Oregon 97310-0210

Re Protestant Owens and Hawkins, a Partnership

Please find endosed check in the amount of $400 for two protests to proposed
orders Nos: 1S70829; IS 70807. You will note that we are asking for a contested case
hearing. Thank you for your consideration.

Very truly yours,

ichard Fairdo

REla
Enclosures

0y

This paper is 100% recycled.
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_WaterWatch

D A A A T AN G W

--,R_I.VERS NOESEADE W AT SR "

E

~ Delivered via messenger .

Sve b v LI October 11, 1996 -~
Water Rights.Section - e '

' '.Water Resources Department

158 12th Street NE - .. -

oy Salem, OR 97310

RE Request for Standmg, Instream Water nghts Klamath Rlver Basm %

70804 Sprague AR
.~ 70815 NF Sprague .- .
. 70816 NF Sprague .
70799.SF Sprague - -
-~ 70800 SF Sprague - :
70801 SF Sprague” . -
70802 SF Sprague -
s 70808 Deming trib. to Sprague
-+ 70809. Fishhole Creek to Sprague 5
.. 70807 Wood River
- 70810 Wood River. '
70819 Anme Creek trib. to Wood
. 70829 ‘Wood River = -
© 70830 Sevenmile Cleek s PERVARA,
'70831 Anme Cleek tI‘lb to Wood. . gt

-';‘Dear Water nghts Sectlon e

Pmsuant to ORS 537 153(5) and OAR 690-310 160(3) WateIWatch and Oregon,‘

P Trout file this Request for Standing along with the required fee of $50 per application for N
~_applications 70804, 70815, 70816, 70799, 70800 70801 70802 70808 70809, 70807, 70810 R
70819, 70829 70830 and 70831 : S

Wnch1t0h ol' Oreg.on "l"- Southwest Ash, Suite 208 » Porll md OR 97204
. Phone (‘i03) 295-4039 Fu (503) 295- ”".'91 Email: w \tr\\lch@tclchN com.



Elements for Request for Standing as required by OAR 690-310-160(3)

a. Name, address, telephone number of requester

WaterWatch of Oregon

213 SW Ash, Suite 208

Portland, OR 97204

(503) 295-4039

contacts: Kimberley Priestley, Karen Russell

Oregon Trout
- 117 NW Front
Portland, OR 97204 . , 00T
(503) 222-9091 '
contact: Jim Myron

b. Statement of support of the Proposed Final Order

WaterWatch and Oregon Trout support the proposed issuance of these instream water
rights. : : :

s How WaterWatch and Oregon Trout would be harmed if the Proposed Final Orders
are modified

WaterWatch of Oregon is a nonprofit organization dedicated to promoting water policies
for Oregon that provide the quality and quantity of water necessary to support fish, wildlife,
recreation, biological diversity, ecological values, public health and a sound economy, Oregon
Trout is a nonprofit organization dedicated to promoting and restoring wild native fish habitat.

In requesting standing for the aforementioned instream water right applications,
WaterWatch and Oregon Trout are representing the general public interest in the water resources
and associated fish and wildlife resources of this state, as well as the specific interest of
WaterWatch and Oregon Trout members. WaterWatch and Oregon have members throughout
the Pacific Northwest, including the Klamath River basin specifically, who use and enjoy the
- watershed. All of WaterWatch’s and Oregon Trout’s members, board members and staff benefit
from knowing that such a resource exists even if they have not visited the watershed.

If the PFOs are modified to either deny the applications, decrease the flows proposed,
or otherwise alter the rights to the detriment of the resource, WaterWatch’s and Oregon Trout’s
interest would be harmed because denial and/or lower flows pose a risk to the fish species they
are intended to benefit, including the federally and state listed Lost River and Short Nosed
Suckers. It would also impair a number of other public interest values 1ncludmg, but not limited
to, wildlife, scenic waterway values and water quality.



* 1. If the PFOs are modified to either decrease proposed flows and/or deny the applications,
WaterWatch’s interests will be harmed because flows vital to the survival of aquatic species,
including endangered sucker fish, will be compromised.

ODFW has requested these flows to provide for the minimum amount necessary for the
survival of endangered lost river and shortnosed suckers (federal and state listings), state
sensitive redband trout, as well as rainbow trout. WaterWatch supports the flows requested by
ODFW. If the Department modifies the PFOs to either deny the applications or propose flows
lower than those requested by ODFW, the survival of all of these species will be jeopardized.

This is not only a violation of the public interest but could result in a violation of the
state and federal Endangered Species Acts. Under the state act the Department is required to
consult with ODFW to ensure that any action taken by the Department is consistent with ODFW
programs to conserve the species, or, if no plan is in place, that the action will not "reduce the
likelihood of the survival or recovery" of the state listed species. ORS 496.182(2). The flows
requested by ODEFW are in the amounts ODFW has determined are necessary for the survival
of these fish. To comply with the intention and mandates of the State Endangered Specves Act,
the Department should issue the instream water rights at the amounts requested.

Under the federal Act, there is a prohibition against "taking" of endangered species. 16
USCA § 1538(a)(1)(B). Issuing the instream water rights at the amounts requested by ODFW
is obviously within the Department’s authority. To do such is consistent with the intent and
mandates of the Federal ESA. To the contrary, to deny or lower the instream water rights could
result in a taking of the endangered suckers, for it would deny these fish the flows determined
by ODEFW as necessary for survival.

Again, if the Department modifies the PFOs to either deny the applications or propose
flows lower than those requested by ODFW, the survival of all of these species will be
jeopardized and WaterWatch’s and Oregon Trout’s interests, including ensurmg the v1ab111ty of
these fish, will be impaired. :

L i the PFQOs are modified, WaterWatch’s and Oregon Trout’s interests will be harmed because
we will have been precluded from fully evaluating the actions of the Department. Thus,
WaterWatch and Oregon Trout, by filing this standing statement, reserve the right to raise the
following concerns in any contested case hearing or judicial review if any PFO is modified:

a. The condition of use proposed in the PFO exempting human consumption and
livestock use will impair WaterWatch’s and Oregon Trout’s interest in ensuring that
the purposes of the instream water rights are fulfilled.

The PFOs contain a condition that subordinates the instream water right to human
consumption and livestock uses in perpetuity. Individual exceptions will directly lessen the
~ amount of water available instream to satisfy the purposes of the instream water right. Since
the flows represented by the instream water right are those ODFW has determined are needed
for fish, even the slightest diminishment of these flows will have adverse effects on the fishery
resource. Moreover, the cumulative effects that will result from this exception could eventually
lead to the total negation of the instream water right.



. The Department has c1ted to ORS 536 310(12) as authortty fer allowmg thls condttton
-' Thts sectxon of the statute states that : :

When grogosed uses of water are in mutualty excluswe confhct or when avallable
o supphes of water are insufficient for all who desxre to use them, preference shall be oo
-~ ‘given to human consumptton purposed over aIl other uses and for hvestock consumptton R

S over any other use

S ]oas 536 310(12)(empha51s added)

G _ .the gam legal protecttons as consumpttve water nghts

S Whtle th1s statute does provxde for a preference for human consumptton and hvestock S ;
- this preference has a specific statutory application.! The statute governs situations where there
" is a conflict between competing applications at the ttme the permitting declsmn is takmg place e B
This statute does not address situations of conflict at some nebulous future date. Thus, while- oo
“the Department may rely on. this statute -to - subordinate the instream water nght tothe .o

applications pending at the time of the instream water nghts adoptton the Department’s rehance SRR

~on thls sectlon to attach th1s open~ended exceptton is m error..

_ If the statute were to mandate the epen~ended subordmatlon of new nghts to human
__ consumptton and livestock uses, then equity demands that this condition be placedongverynew -

i permit or certificate issued, whether instream or out-of-stream. The statute does not differentiate = o

between instream and out-of-stream water rights.? Rather, it spec1ﬁca11y states that "preference s
- shall be given to human consumption purposes over all other uses and for Tivestock consumption, o
- over any other use...." ORS 536.310(12) (emphasis added). Thus, if the Department finds that =~ = .

. the law requires it o subordinate instream water rights to human consumption and livestock =~

~uses, the Department - must - subordinate all ‘water rights, including ‘agriculture,  industry,

s municipal and mining to human consumption and livestock use. ~‘To fail to do this would not =~ =

_ | - only be inequitable, but it would prove the Department msmcere m thelr mtent to protect human R
L consumptlon and hvestock above all eIse : S - S '

WaterWatch and Oregon Trout acknowledge that under the law the Dxrector may mclude" S

s -_.:any condxtton she considers necessary; however, it must be consistent with the intent of ORS g .
+..537.332 to 537.360 (Instream Water Rtght Statutes) “ORS 537.343. An instream water right =~

- is a water right held by the Department in trust for the benefit of the people of the Stateof : .

- Oregon to maintain water in-stream for public use. 'ORS 537.332(3). “Public benefit" means .= .= .
- a benefit that accrues to the public at large rather than to a person, a small groups of persons = S
. or to a'private enterprise. ' ORS 537.332(3). To subordinate an instream water right to human =~ = =

- consumption and/or livestock uses would specifically benefit a person, or a small group of SEE R
L 'persons rather than the pubhc at large ThlS is not cons:stent thh the mtent of the mstream‘ R

o 'n addttton thxs poltcy is one of the "purpeses and pohces to be conswlered in formulatmg i l_ SRR
- the state water resources program” under ORS 536.300(2). ORS 536.310 (emphasis added). e
o .The statute refereed to, ORS 536 300(2), is the Iaw specaﬁcaﬂy gmdmg the formuiatton of basm

_pians 2

co? Under the law, "pubhc uses” (recreatton conservatton, mamtenance and enhancement of .
e '_aquattc and fish life, wildlife, fish and wildlife habitat and any other ecologtcal values; pollutton_ o
- abatement; navigation) are legal beneficial uses. ORS 537. 334(1) Instream water nghts enjoy: G




-
o

. water nght act. Thus thxs type of condrtromng 1s not allowed under the Instream Water Rrght G

_ Moreover th1s proposed condrtron is contrary to the pubhc mterest in protectmg the AR S

- tesource. . The Commission’s. statewide policies recognize the importance of maintaining = = -
_ 3streamﬂows and place high priority on protecting streamflows, ~OAR 690-410-030(1). This - = "
- policy directs the state to take action to restore flows in cntrcal areas such as this system. Id.. - R S
“..-.+ The public uses of the Illinois river system have been impaired. “Adoption of thxs 1nstream water I
SR nghts wrthout condrtrons is Just one small step towards restonng thrs system ' ST

TR Furthermore, thls open~ended exceptron cannot ’oe attached grven the mandates of the

~ state Scenic WaterWay Act and the Federal Wild and Scenic Rivers Act. ‘Both the state and R )

- ~federal scenic designations carry with them reserved rights that must be protected against S

. - impairment or substantial interference. See Section I.c. above. No diminishment of these flows ==

-+ are allowed from surface rights unless the new uses meet a Very narrow ‘exception under the .~
" state Scenic Waterway Act.®> The federal Wild and Scenic Rivers Act mandates even greater =~ = = .
-~ protections by defining 1mpa1rment as any reduction in streamﬂows beyond the flows needed to . oo
- preserve the "free-flowing condition" of designated rivers for their "outstandingly remarkable - - -~

- ‘scenic, recreatronal geologrc ﬁsh and wrldhfe hlStOl‘lC cultural or other sxmdar values * 16_ REEEREAR R HE

'_ '.;_USC § 1271 ' - : . _ Lo

B The open- ended exceptron for human consumptron and lrvestock proposed by the |
. Department would result in impairment of the state and federal scenic designations and the =~ = .

- reserved rights that flow from these designations and therefore is contrary to the mandates of -

*these acts and cannot be attached to this permit. The state Scenic Waterway Act does notallow . 7
. for diversions of water in or above the designated reach unless there is a finding of necessityand =~ "]

- - the use meets the extremely limited ‘exceptions in the Act. -The state Scenic ‘Waterway Act
 allows for exceptions for human consumption and livestock only "upon a finding of necessity" i
for and only if a number of findings are made by the Department, including but not limited to, -

" findings that the applicant cannot reasonably obtain water from any othér source; that, if for .~ = -
-+ human consumption, denial of the water right would result in loss of reasopable expectations for -
" use of property; and, if for livestock use, the applicant has excluded livestock from the stream
. and its adjacent riparian zone. = ORS 390.835(5). Moreover, exceptions cannot be in excessof - =~ @ -

. a combined cumulative total of one percent of the average daily flow or one cubic footper. = - .
.. second, except in rare instances. ORS 390.835(7). Thus, if the Department were fo allow an =~ == =
. exception for human consumption and hvestock use, then thrs exceptton must abrde by the.; R
. mandates of the Scenic. Waterway Act b : SO

. .*The exception allowed under the Scenic Waterway Act is only allowed upon a finding that . = == - -
- such diversion is necessary to uses designated in ORS 536.310(12) and in a manner consistent . =~ -
* with the policies set forth in the Instream Water Right Act. Both aspects of this must be met, s

-~ "ORS 390,835(1). Thus, even though human consumption and livestock are given preference (IR TARI
- over all other uses in ORS 536.310, these uses cannot be allowed unless the free flowing
- character of the scenic waterway is marnteuned in quantmes necessary for recreatron, ﬁsh and_ S
"_'wrldhfeuses B R R R

; g In cases of 1nstream water rrghts not in or above scemc waterways, the Department should _:3 L o
B ;at the very least, put a cap on the amount that can be exempted for human consumption or .~ -
S 'hvestock for any smgle stream. Wrthout such a cap, mstream water rtghts wrli be undercut b1t S




L _':b The flows proposed in the I’FO that are less than those requested by ODFW wxli mlpalr ._;:' s o
i :'_WaterWatch’s aud Oregon Trout’s mtel est in ensurmg that ﬂows t‘or optlmxzmg habxtat O
;_'-'are protected SN SEE = .

g For some of these apphcatlons ODFW’S requested ﬂows exceed the Department’ 2
L estimated average natural flow for some months. For these months, the Department has ~ 0
SR proposed to hmlt the ﬂows requested by ODFW to the eshmated average natural ﬂow ST

S The Department s rules mandate that mstream water nghts cannot be granted for amounts P
©* . greater than the estimated average natural flow, except where perrodtc flows that exceed the =
- natural flow or level are significant for the public use applied for. QAR 690-77-015(4)." An o
SO example of such an exception would be high flow events that allow for fish passage or migration
. over obstacles. - Id. It appears that the Department has limited al_ the instream water right - .
- applications to the estimated average natural flow without determining whether thepenodle ﬂows_ S
o 'that exeeed the natural ﬂow are ”s1gmficant“ for the pubhc use apphed for SR

i The ﬂows requested by ODFW are necessary fer the requested beneﬁc1al use of water - '. e

R ﬁsh life. These flows are needed for migration, spawning, egg mcubatlon, fry emergenceand -~

" juvenile rearmg and for fish . Ppassage and habitat ‘maintenance." - Given that ODFW'’s flow o

- Tequests are to provide for the various lifecycles of fish which are already on the brink of = = .. .

~~ extinction, periodic flows are necessary for fulfillment of the ‘purpose of this instream water .~ ..

- right, There should be no reduction in the requested flows, The Department s rules specxﬁcally- R

- state “an example of such an exception would be hlgh ﬂow events that allow for fish passage =~

. or migration over obstacles." OAR 690-77-015(4). “This is exactly the type of event ODFW’s .~ =~

- instream water tight application mcludes In sum, the ‘agency has the mformatton to ﬁnd that' R

G the higher. flows are mgmﬁeant The 1nstream water nghts should be granted at the amounts S
S quuested by ODFW. AR e e - S

i For the months that ODFW’s ﬂow requests were hlgher than the estlmated average'- Lo

' 'natural flow, the Department limited the instream water right because "water is not available for S

. the proposed use.". This limitation, and the reasoning behind it, is a clear indication that this o

- system cannot sustain any further water withdrawals. Given this, no further appropnatrons can ol
~take place in this system during the months where the instream water right is. limited. “The - -

- Department should ensure that this basin is closed’ to any further allocation in order to ensure SR
. against any further overallocation of the resource. - The Department should either institute -~ .

ctosure of the basm classrficatton or w1thdrawa1 of the Tesource from further appropnatton SIREEATS

R by b1t untﬂ there are msufﬁc1ent ﬂows Ieft to fulﬁH the senior mstream water nghts Instream SEREI
" water rights are Iegaﬂy protected rlghts “To allow such a diminution of such a vested water -~ B
R _nght at some point in the future is. mconszstent with the underlymg prenuse of the prtor_-'_
.-appropnatton doctrme--ﬁrst in hme, ﬁrst in nght ST S

RERTENRE In addmon xf the Department allows thxs exceptton the exceptton should be 11m1ted to;‘.' R
S human consumption where (1) measurement and reporting are mandatory, (2) the apphcant has . © oo
e _-.'demonstrated that no other alternative supply exists, and (3) the permit is subject to periodic -
. review to ensure that there is still no alternative water source. The exception should be limited =~~~ -
"+ to livestock where (1) watenng is off stream and (2) the COWs are prevented from entermg the S
-'_npanan zone and stream bed. . A . SRR .




) . j :
Moreover, in cases where streamflows are not being met, the Department should take steps to
ensure metering and reporting of all water uses through designations of serious water
. management areas. :

¢. The measurement and reporting condition proposed in the PFO will impair the
WaterWatch’s and Oregon Trout’s interest in ensuring that the instream water right is
fulfilled throughout the reach. '

The Department has proposed a condition of use mandating measurement at the lower
end of the stream reach to protect necessary flows throughout the reach. To ensure that flows
are being protected throughout the reach, measurement must take place at both the upper and
lower ends of the stream reach. :

In any given stream reach, there are a number of ways water enters the stream whether
it be tributaries, runoff, or groundwater seepage. If, for instance, there was a major inputting
factor near the lower end of the reach where the measuring device was located this could
artificially inflate the amount of water in the stream upstream from that spot. Thus, to ensure
that the instream water rights are protected throughout their reach, there should be measuring
devices at both the upper and lower end of the reach. |

Conclusion

The proposed instream water rights will protect flows needed-for fish life, including
endangered suckers. Adoption of these and other instream flows is critical to the health of
Oregon’s watersheds and must be a high priority for Oregon if the state is to develop solutions
to the resource crises that threatens to destroy the livability of Oregon. Instream water rights
not only help to achieve a more equitable allocation of water between instream and out of stream
uses, they also establish management objectives for Oregon’s rivers.

Smcerely/

berley Priestley
Water Watchs-Legal/Poli€y Analyst

aren Russell

WaterWatch—-Assmtant Director

2 @%%/J//% Moz~

peT 14 Jim Myron
Oregon Trout--Conservation Director




ST S S S e e g T A A o e e e e

e it SR RSP LSS, W

_ . STATE OF OREGON . -
‘ 7 WATER RESOURCES DEPARTMENT
RECEIPT #7 2 9 2 : 168 12TH ST. N.E. INVOICE #

SALEM, OR $7310-0210

376-8455/376-8130(FAX) 7 O K1 7089,¢}

recewveo rrom: _fSorT /{ lamath Codtieal
BY: : edlal Wy

CASH: GHEGﬁ: # QOTHER: (IDENTIFY)

ADAIDICATIONS
PUBLICATIONS / MAPS RECE‘VED
e OTHER:. wWER THE COUNTER

winla e

(IDENTIFY)

VOUCHER #

MISCELLANEOUS IS 7 0'33] 703’07 70795’

0407 COPY & TAPE FEES 70310, 7 0'39(3) 79&'7 $
0410 RESEARCH FEES $
0408 MISC REVENUE: (IDENTIFY) : $
TC165 DEPOSIT LIAB. {IDENTIFY) $
WATER RIGHTS:
0201 . SURFACE WATER 0202
0203 GROUND WATER 0204 s
_ 0205 TRANSFER 0208
{ WELL CONSTRUCTION
‘ 0218 WELL DRILL CONSTRUGTOR 0219
LANDOWNERS PERMIT [2C A 77 5 3/ 0220
Q&~J OTHER (IDENTIFY) ¢

0211 WELL CONST START FEE $
0210 MONITORING WELLS s

(IDENTIFY)

0233 POWER LICENSE FEE (FW/WRD) .
0231 HYDRO LICENSE FEE (FW/MWRD) §

— . HADRO APPLICATION 1 , |
HECEIPT-#. 7292 DATED'./O % ’?é BY: Q [j,lt L,

Distribidion-White Copy-Customer, Yellow Copy-Fiscal, Blue Copy-File, Bdg/Copy Fiscat




REQUEST FOR STANDING ECEIVE
— = — - — 3
Application Number A5 7007 0CT 8 199
— WATER RESOURCES DEPT
Applicant’s Name Obv & (Lo SALEM, ;éf.r(;!,?})bp]'

Name, address and telephone number of the party requesting standing:

. ngf £74 mecth @&cﬁw éﬁér/ﬁ-ﬁ (Qﬁ/cwun

o [Box 503
Address

Foct K lamath o  F7625
City i State Z1p Code

¥l S&( - z23s

Telephone Number

I have included and submit with this Request, all reasonably ascertainable
issues and all reasonably available arguments supporting my position.

I certify that the information I have provided in this Request is accurate,
true and correct to the best of my knowledge. '

kﬁﬂf«y F T Ferrr=—— 107 /7
Signature of party requesting standing Date

Instructions:

Any person may request standing for purposes of later participation in any contested case
proceeding on the proposed final order. The fee required at the time of submitting this request
is $50.00. You will be notified if a contested case hearing is scheduled. In order to be a
party in the contested case proceeding, an additional fee of $150.00 would need to be submitted
at that time. This Request must be submitted to the Water Resources Department. 158 12th Street
NE, Salem, Oregon 97310, prior to the close of the period for receiving protests. Failure to
raise a reasonably ascertainable issue in this Request or in a hearing or failure to provide

sufficient specificity to afford the Department an opportunity to respond to any issue precludes
Judicial review based on that issue.

Water Resources Department Staff Use only
Fees Receipt Number
Entered into data base Staff Reviewer
Received within filing period Date .




FORT KLAMATH CRITICAL HABITAT LANDOWNERS
P.O. BOX 503
FORT KLAMATH, OREGON 97626

QOctober 8,1996

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97310

Dear Sirs:

We, the undersigned Fort Klamath Critical Habitat Landowners (FKCHL) hereby
request standing for the purposes of participating in any contested case proceeding
on the proposed final order or for judicial review of a final order of the following
instream water right applications:

Stream Application Number
Annie Creek 1S70831
Crooked Creek IS70807
Cherry Creek IS70798
Fort Creek IS70810
Sevenmile Creek IS70830
Sun Creek IS70819
Upper Klamath Lake IS70813
Klamath River IS70812
Wood River IS70829

In accordance with the requirements of OAR 690-310-160(3)(a-e) we submit
the following:

{(a) Mary Lou Thompson
Fort Klamath Critical Habitat Landowners
P.O. Box 503
Fort Klamath, OR 97626
(541)381-2235

(b)  Fort Klamath Critical Habitat Landowners
P.O. Box 503
Fort Klamath, OR 97626
(541)381-2235

(¢}  The Fort Klamath Critical Habitat Landowners supports the proposed
final order as issued.

(d)  As landowners in the areas where instream water rights have been
requested, we would be harmed if the conditions or parameters set out in the
proposed final orders are modified. It is our position that there is not currently any



Fort Klamath Critical Habitat Landowners
October 8, 1996
Page 2

excess water for appropriation. Therefore, any increases in the amount of
appropriation could be detrimental. In addition, OAR 690-77-015 (2) establishes a
management objective for achieving the amounts of instream flows necessary to
support the identified public uses. There is not a clear plan as to how this objective is
to be met, and each stream will be different. Any modifications to the proposed final
orders could be detrimental to our interests.

(e}  Enclosed is a $50 fee for each instream water right application listed on
this request for standing in accordance with ORS 536.050 (1)(p).

Thank you for your attention to our request.

W N
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INTEROFFICE MEMORANDUM
Water Rights Section

FROM: Dwight French, x268&ﬂp
DATE: March 26, 1997 -

RE: Water Availability for ISWR applications/files

You asked about the file copies of Estimated Average Natural Flow
(EANF) for ISWR applications.

There is not a printout in each file similar to what you would
generally see in an out of stream application file. The EANF
information is in either the Technical Review (TR) or Initial
Review (IR} as well as the Proposed Final Order (PFO).

During the processing of the ISWR applications, Rick Cooper and/or
Ken Stahr would provide us with a electronic copy of the water
availability information for a particular group of ISWR
applications. We would then cut and paste that information
directly into the TR or IR. When preparing the PFO, we would cut
and paste from the TR or IR directly into the PFO.

In summary, our EANF numbers are in the TR or IR and the PFO for
each particular ISWR application file.

cc: Mike Mattick
Al Ppyse hdlSwR Fite s



Z‘&am App!fcatlons with Protests
a97

Basin App Num

0471556 A
Total for Basin 2 : 1
4

& 71793

ot 71798

| 72076

72077

72078

72079

72080

72081
Total for Basin 4 : 8

8

T 2zzzeszecs

o 70353

l_ 70354

bk 70357

70358

70358

70358

tX 70605

L 70606

70606

1 70812

\ 70695

_\ 70695

i 73199

Total for Basin 5 : 13
6
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69949

ol 69949
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vl 69951
69958
69958
69958

L 69959
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OREGON DEPARTMENT OF FISH & WILDLIFE
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OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FiSH & WILDLIFE & PARKS
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OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
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.n‘gereém Applications with Protests
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Basin App Num

69959
69959
69961
69961
69961
69963
69963
| 69963
¢K 70251
X 70589
70640
70640
70641
70641
70642
1 70842
0 K 70645
[ 70645
70646
70646
70651
70651
70652
70652
70653
70653
70654
70654
70655
% 70655
Total for Basin 6 : 38
g

e

0> 0 > 00O > PO OWNH DO D> PO >N >N N0 >0

70863
70864
70870
72163
72168

w x> > >» >

Page 2 of 6

OREGON DEPARTMENT OF FiSH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGCN DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGCN DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
QOREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF £ISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGOCN DEPARTMENT OF FISH & WH.DLIFE
OREGON DEPARTMENT CF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE



Instream Applications with Protests

412197
“Basin App Num
9
72168 A OREGON DEPARTMENT OF FISH & WILDLIFE
72169 A OREGON DEPARTMENT OF FISH & WILDLIFE
72169 S OREGON DEPARTMENT OF FISH & WILDLIFE
72170 A OREGON DEPARTMENT OF FISH & WILDLIFE
72173 A OREGON DEPARTMENT OF FISH & WILDLIFE -
72181 A OREGON DEPARTMENT OF FISH & WILDLIFE
72186 A OREGON DEPARTMENT OF FISH & WILDLIFE
72187 A OREGON DEPARTMENT OF FISH & WILDLIFE
72188 A OREGON DEPARTMENT OF FISH & WILDLIFE
72191 A OREGON DEPARTMENT OF FISH & WILDLIFE
72194 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 9 : 16
10
71450 A OREGON DEPARTMENT OF FISH & WILDLIFE
71455 S OREGON DEPARTMENT OF FISH & WILDLIFE
71455 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 10 : 3
¥ QN
Dude L\’ ‘D("\T;'OO\;% A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
Total for Basin 11 : 1
12
71467 A OREGON DEPARTMENT OF FISH & WILDLIFE
71468 A OREGON DEPARTMENT OF FISH & WILDLIFE
71472 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 12 : 3
13
70486 A OREGON DEPARTMENT OF FISH & WILDLIFE
70487 A OREGON DEPARTMENT OF FISH & WILDLIFE
70656 A OREGON DEPARTMENT OF FISH & WILDLIFE
70657 A OREGON DEPARTMENT OF FISH & WILDLIFE
70658 A OREGON DEPARTMENT OF FISH & WILDLIFE
70659 A OREGON DEPARTMENT OF FISH & WILDLIFE
70662 A OREGON DEVPARTMENT OF FISH & WILDLIFE
70663 A OREGON DEPARTMENT OF FISH & WILDLIFE
70664 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 13 : 9

Page 3 of 6



Instream Applications with Protests
412197 '

o e
Basin App Num

14

70094
Swg 70094
0094
70798
70798
70799
70799
70800
70800
70801
70801
70802
70802
70804
70804
p&ﬂ?
70807
70807
70808
70808
70809
70809
70809
70812
70812
70812
70812
70813
70813
70813
70813
70813
70815
70815
70816
70816
70821

Page 4 of 6

0> 0> > > > 0> > > 0 >0> >0 P>P0O0O0>0P>PN0>0>PP0N0P>P0>P>P>PO0>>P P>

OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE =
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE



Instream Applications with Protests
412197

Basin App Num

14

70824
70826
70829
70829
70829
70829
70830
70830
70830
Total for Basin 14 : 46
15

w>» 6 v >» > 0 > >

70982
70993
70998
71008
71201
71614
71622
72843
Total for Basin 15 : 8
16

>>» >»» » g > >

71172
71173
71174
71181
71182
71183
71184
71185
71180
71192
71183
73350
Total for Basin 16 : 12
17

> r r P r r > r r r > P

70228 A

Page 5 of 6

COREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON BEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENTY OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILBLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE



Instream.Applications with Protests
. 412197

Basin App Num

17
70229
70230
70348
70348
70448
70448
70574
70877
70891
70895
70895
70915
71697
80448
Total for Basin 17 : 15

173

P P P > D> > 0> O > >

Page 6 of 6

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILOLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
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12) 70656
The source name should be: SILVER CR TRIB PAULINA MARSH.

13) 70658

The source name should be: BRIDGE CR TRIB PAULINA MARSH.
14) 70659
The source name should be: BUCK CR TRIB PAULINA MARSH,

15) 70664
The source name should be: ELDER CR TRIB DAIRY CR.

16) Presumption Findings, Unappropriated Exceeds Requested: 70802, 70804, 70805,
70806, 70807, 70810, 70812, 70816, 70821, 70822, 70824, 70826, 70827, 70829

The PFOs for these applications appears to be in error on the findings of whether the statutory
presumption has been established. The PFOs conclude that the presumption is not established

because:

“Water is not available for the proposed use at the amount requested year round because
unappropriated water available is less than the amounts requested during some months.”

However, requested flows do exceed EANF estimates during all months, as reported in the PFO.
ODFW has reviewed WRD estimates of available flows at the 80% exceedence level also, and
found that requested flows also exceed the 80% available flows during all months also.
Therefore, flows ARE available to meet the proposed use and the correct finding should be that
the statutory presumption HAS been established.

ODFW requests that WRD review the flow data in these applications and revise their findings.
ODFW also requests that where WRD concludes that the presumption has in fact been
established, that this new finding be reflected in the Final Order.

17) 70803

The PFOs for this applications is probably in error on the findings of whether the statutory
presumption has been established. The PFO concludes that the presumption is not established

because:




IWR Application # /é)&%) / Certificate #

STATE OF OREGON '
- qifﬂ
= ,i-‘

WATER RESOURCES DEPARTMENT ugL\\ﬁf ol o L

\..,g

Application for Instream Water Right 0CT 2 6 1990
by a state Agency ) )

TER RESUURCES

There is no fee required for this application. SAl L.N1, ()f%L_Q‘(\

Applicant: Randy Fisher for Oregon Department of Fish and

Wildlife, PO Box 59, Portland, OR 97207

ks The name of the stream of the proposed instream water right
is Crooked Creek, a tributary of Wood River.

e The public uses this instream water right is based upon
include providing required stream flows for Lost River
sucker, rainbow trout, and brown trout for migration,
spawning, egg incubation, fry emergence, and juvenile and
adult rearing.

3. The amount of water (in cubic feet per second) needed by
month for each category of public use is as follows:
USE(S): Migration, spawning, egg incubation, fry

emergence, and juvenile and adult rearing.
JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
15 15 25 25 25 15 15 15 15 25 15 15

s The reach of the stream identified for an instream water
right is from (upstream end) Hatchery Springs within the SE
quarter of the SW quarter of Section 1, Township 34, Range
7%E W.M., in Klamath County...

Downstream to the mouth, river mile 0, Section 13, Township
34, Range 7%E W.M., in Klamath County.

B The method used to determine the requested amounts was the
Oregon Method.

s When were the following state agencies notified of the

intent to file for the instream water right?

Dept. of Environmental Quality Date: October 4, 1990
ODFW (Fish, Wldlf, and Habitat) Date: October 4, 1990
Parks and Recreation Division Date: October 4, 1990



IWR Application # (/6)g5);7 Certificate #

R If possible, include recommendations for measuring locations
or methods:

At or near Highway 232 road crossing.

8. If possible, include recommendations for assisting the Water
Resources Department (WRD) in measuring and monitoring
procedures:

Local ODFW personnel will assist the watermaster in
establishing and implementing a monitoring program.

9. If possible, include other recommendations for methods or
conditions necessary for managing the water right to protect
the public uses [see OAR 690-77-020 (5)(c)]: None.

10. Remarks: Lost River sucker is listed as "endangered" under
the federal Threatened and Endangered Species Act.

The requested flows are the minimum required to maintain
fish populations at their current levels. No provision is
made at these flows for population restoration or
enhancement.

THIS APPLICATION MUST BE ACCOMPANIED BY A BASIN MAP WITH THE
APPLICABLE LAKE OR STREAM REACH IDENTIFIED.

An instream water right may be allowed for an instream beneficial
use of water subject to existing water rights with an effective
date prior to the filing date of this application.

This type of beneficial use is for the benefit of the public and
a certificate issued confirming an instream water right shall be
held in trust by the Water Resources Department for the people of
the State of Oregon, pursuant to ORS 537.341.

vave: _/%/05/%0 Signed: ’/%m}’f WY P o /%{,’/’{

Oregon Department of Fish and Assistant Directobr
Wildlife Habitat Conservation Div.

File: CROOKED3.APP



IWR Application # j&QEZC)“/ Certificate #

This is to certify that I have examined the foregoing application,
together with the accompanying maps and data, and return them for:

In order to retain its priority, this application must be returned
to the Water Resources Department with corrections on or before

, 19 "

Date: , 19 d

This document was first received at the Water Resources Department
+4 O _
in Salem, Oregon, on the =? — day of C)(f\Lﬂﬁﬁf’ '

19 90 , at % o'clock [\ M.

Water Resources Department
3850 Portland Rd. NE
Salem, OR 97310
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Ol

WATER
RESOURCES
DEPARTMENT

dJanuary 23, 1996

Director

Oregon Department of Fish and Wildlife
2501 8SW First Ave

DG Box 59

Portland OR 97207

Reference: Instream water rights in the Klamath Basin,
Files 70798, 70801 - 70807, 70810 - 70812, 70816,
70818, 70821 - 70829

Dear Oregon Department of Fish and Wildlife:
Thig document, called an "Initial Review"', ig to inform you of the
potential limitations to your proposed instream water right and to
describe some of your options. Based on the information you have
supplied, the Water Resources Department has made several
determinations:

The referenced applications are complete and not defective.

The proposed uge is not prohibited by law;

The instream use is allowed under ORS 542.620, the Xlamath
River Basin Cowmpact;

1. Application 70798 Priority date: 10/26/90
CHERRY CR tributary to FOURMILE CR

CHERRY CREEK FROM THE HEADWATERS AT RIVER MILE 0.0

(TOWNSHIP 345, RANGE 5E WM} ; TO THE MOUTH AT RIVER

MILE 0.0 {(NWSW, SECTION 13, TOWNSHIP 345, RANGE 6E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP CCT NOV DEC
10.0 0.0 15.0 15.0 15.0 10.0 5.0 3.0 3.C 15.0 10.0 10.0

Conumerce Building
158 12th Street NE
Salem, OR 97310-0210
{503) 378-3739

FAX (503) 378-8130



PAGE 2
b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV ‘DEC
27.9 34.2 28.9 33.4 49.5 28.2 i2.5 10.0 9.3 10.1 13.9 21.9

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP QCT KOV DEC
10.0 0.0 15.0 15.0 15,0 10,0 5.0 3.0 3.0 10.1 10.0 10.0

2. Application 70801 Priority date: 10/26/90
S FK SPRAGUE R tributary to SPRAGUE R

SOUTH FORK SPRAGUE RIVER FROM WHITWORTH CREEK AT RIVER
MILE 21.6 (NWSW, SECTION 10, TOWNSHIP 37S, RANGE 16E WM} ;
TO ISH TISH CREEK AT RIVER MILE 12.2 (NESW, SECTION 9,
TOWNSHIP 373, RANGE 15E WM)

a. The amount of water reguested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV DEC
45.0  45.0 45.0 45.0 45.0 30.0 15.0 15.0 15.0 15.0 45.0 45.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV DEC
36.0C 47 .5 67.8 103.0 125.¢ 65.8 33.4 23.9 26.7 31.0 32.3 34.7

¢. Allowable water use

JAN FEB MAR APR MARY JUN JUL AUG SEP OoCT NOV DEC
36.0 45,05 45.0 45.0 45.0 30.0 15.0 15.0 15.0 15.0 32.3 34,7

3. Application 70802 Priority date: 10/26/90
S FK SPRAGUE R tributary to SPRAGUE R

SOUTH FORK SPRAGUE RIVER FROM ISH TISH CREEK AT RIVER
MILE 12.2 (NESW, SECTION 9, TOWNSHIP 37S, RANGE 15E WM);
TO THE MOUTH AT RIVER MILE 0.0 (SWNE, SECTION 24,
TOWNSHIP 36S, RANGE 13E WM)

a. 'The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
50.0 50.0 50.0 50,0 50.0 40.0 20.0 i5.0 15.0 50.0 50.0 50.0

b. The estimated average natural flow:

JAN FER MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
103.0 136.0 194.0 296.0 357.0 200.0 95.5 68.3 76.3 88.6 92.3 99.3

¢. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
50.0 50.0 50.0 50.0 50.0 40.0 20.0 15.0 15.0 50.0 50.0 50.0
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4. Application 70803 Priority date: 10/26/90
SPENCER CR tributary to KLAMATH R

SPENCER CREEK FROM TUNNEIL CREEK AT RIVER MILE 12.0
(NWSW, SECTION 18, TOWNSHIP 38S, RANGE 6E WM); TO THE
MOUTH AT RIVER MILE 0.0 (NWNW, SECTION 29, TOWNSHIP 39S,
RANGE 7E WM} '

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
6.0 16.0 20.0 20.0 20.0 20.0 20.0 12.0 12.0 12.0 1z2.0 16.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP CCT NOV DEC
23.8  30.5 43.4 60.5 57.3 35.5 20.6 15.8 17.2 19.9 21.0 23 .4

¢. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV DEC
16.0 16.0 20.0 20.0 20.0 20,0 20.0 12.0 12.0 12.0 1z2.0 16.0

5. Application 70804 Priority date: 10/26/90
SPRAGUE R tributary to WILLIAMSON R

SPRAGUE RIVER FROM SOUTH FORK SPRAGUE RIVER AT RIVER
MILE 84.0 (SWNE, SECTION 24, TOWNSHIP 36S, RANGE 13E
WM) ; TO THE SYCAN RIVER AT RIVER MILE 70.5 (SWSW
SECTION 10, TOWNSHIP 36S, RANGE 12E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
100.¢ 100.0 100.0 100.0 10G.0 80.0 60.0 60.0 60.0 60.0 100.0 00,0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
201.0 266.0 375.0 564.0 675.0 382.0 184.0 131.0 147.0 172.06 179.0 194.0

¢. Allcowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
100.0 100.0 100.0 100.0 100.0 80.0 60.0 60.0 60.0 60.0 100.0 100.0
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6. Application 70805 Priority date: 10/26/90
SPRAGUE R tributary to WILLIAMSON R

SPRAGUE RIVER FROM SYCAN RIVER AT RIVER MILE 70.5 (SWSW,
SECTION 10, TOWNSHIP 365, RANGE 12E WM); TO ROAD CROSSING
AT LONE PINE AT RIVER MILE 32.9 (NWSW, SECTION 11,
TOWNSHIP 353, RANGE 9E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV PEC
120.0 120.0 120.0 120.0 32¢.0 100.0 80.0 80.0 80.0 80.0 120.0 1200

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
316.0 437.0 672.0 1040.0 1030.0 569.0 275.0 194.0 215.0 258.0 278.0 307.0

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV DEC
120.0 120.0 120,90 120.0 120.0 100.0 B80.0 80.0 80.0 80,0 120.0 120.0

7. Application 70806 Priority date: 10/26/90
SPRAGUE R tributary to WILLIAMSON R

SPRAGUE RIVER FROM ROAD CROSSING AT LONE PINE AT RIVER
MILE 32.9 (NWSW, SECTION 11, TOWNSHIP 35S, RANGE 9E WM);
TO THE MOUTH AT RIVER MILE (0.0 (NWNW, SECTION 3
TOWNSHIP 35S, RANGE 7E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JuL AUG S5EP OCT NOV DEC
150.¢ 150.0 150.0¢ 150.0 150.0 120.0 100.0 100.0 100.0  100.0 150.0 150.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
437.0 547.0 798.0 1160.0 1120.0 6€60.0 347.0 260.0 287.0 343.0 366.0 411.0

c¢. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
150.0 i50.0 150.0 iskc.0 150.0 12¢.0 100.90 100.9 100.0 100.0 150.0 150.0
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8. Application 70807 Priority date: 10/26/90
CROOKED CR tributary to WOOD R
CRCOOKED CREEK FROM HATCHERY SPRINGS (SESW, SECTION 1,
TOWNSHIP 345, RANGE 7.50E WM); TO THE MOUTH AT RIVER
MILE 0.0 (SECTION 13, TOWNSHIP 34S, RANGE 7.50E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
15.0 15.0 25.0 25.0 15.0 15,0 15.0 15.0 15.0 25.0 15.0 i5.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
84.7 85.0 93.90 93.2 83.1 82.5 77.2 79.5 80.1 92.4 90.4 89.6

¢. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT  NOV  DEC
15.0 15.0 25.0 25.0 15.0 15.0 15.0 15,0 15.0 25.0 16.0 15.0
9. Application 70810 Priority date: 10/26/90

FORT CR tributary to WOOD R

FORT CREEK FROM THE HEADWATERS (SPRINGS) AT RIVER MILE
3.5 (NWNE,SECTION 23, TOWNSHIP 33S, RANGE 7.50E WM); TO
THE MOUTH AT RIVER MILE 0.0 (NE1/4, SECTION 34,
TOWNSHIP 33S, RANGE 7.50E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
20.0 20.0 30.0 30.0 30.0 20.0 20.0 20.0 20.0 30.0 20.0 20.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
83.2 82.2 82.4 84.3 85.0 85.6 85.2 86.1 86.4 85.2 83.9 82.9

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
20.0 20.0 30.0 30.0 30.9 20.0 20.0 20.0 20.0 30.0 20.0 20.0



PAGE 6

10, Application 70811 Priority date: 10/26/90
JENNY CR tributary to KLAMATH R

JENNY CREEK FROM JOHNSON CREEK AT RIVER MILE 192.0
(NWSW, SECTION 23, TOWNSHIP 393, RANGE 4E WM} ; TO
KEENE CREEK AT RIVER MILE 11.5 (SENE, SECTION 17,
TOWNSHIP 408, RANGE 4E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
8.0 12.0 16.0 16.0 16.0 10.0 8.0 5.0 4.0 5.0 5.0 8.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

36.1 81.6 168.G6  182.0 73.0 17.7 6.76 4.64 5.66 8.43 16.8 32.8
c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC

8.0 12.0 16.0 16.0 16.0 0.0 6.76 ¢.64 4.0 5.0 5.0 8.0
11, Application 70812 Priority date: 10/26/90

KLAMATH R tributary to PACIFIC OCEAN

KLAMATH RIVER FROM KENO DAM AT RIVER MILE 231.5 (NESW,
SECTION 36, TOWNSHIP 39S, RANGE 7E WM); TO THE HEAD OF

J C BOYLE RESERVOIR AT RIVER MILE 227.0 (SWNW, SECTION 28,
TOWNSHIP 395, RANGE 7E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV DEC
250.0 300.0 400.0 400.0 400.0 300C.0 250.0 250.0 2590.0 250.0 250.0 230.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
2130.0 2230.0 2730.0 3260.0 3140.C 2740.0 2880.0 1310.0¢ 1140.¢ 1240.0 1470.0 17R0.0

¢. Allowable water use

JAN FEB MAR " APR MAY JUN JUL AUG SEP OCT NOV DEC
250.90 300.0 400.0 400.0 400.0 300.0 250.0 2506.0 250.0 250.0 250.0 0.0
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12, Application 70816 Priority date: 10/26/90
N FK SPRAGUE R tributary to SPRAGUE R

NORTH FORK SPRAGUE RIVER FROM SHEEPY CREEK AT RIVER
MILE 17.5 (SENW, SECTION 15, TOWNSHIP 35S, RANGE 15E
WM) ; TO THE MOUTH AT RIVER MILE 0.0 (SWNE, SECTICN 24,
TOWNSHIP 365, RANGE 13E WM) '

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
50.0 50.0 50.0 50.0 50.0 40.0 20.0 15.0 15.0 50.0 50.0 50.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
82.1 108.0 154.0 236.0 284.0 159.0 76.1 54.4 60.8 70.6 73.5 79.1

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
£0.0 50.0 S0.0 50.0 50.0  40.0  20.0 15.¢  15.0 50.0  50.0  50.0
13. Application 70818 Priority date: 10/26/90

N FK SPRAGUE R tributary to SPRAGUE R

NORTH FORK SPRAGUE RIVER FROM SHEEPY CREEK AT RIVER
MILE 17.5 (SENW, SECTION 15, TOWNSHIP 35S, RANGE 15E
WM) ; TO THE MOUTH AT RIVER MILE 0.0 (SWNE, SECTION 24,
TOWNSHIP 36S, RANGE 13E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
50.0 50.0 50.0 50.0 50.0 40.0 20.90 i5.0 15.0 50.0 50.0 50.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV bDEC
308.0 350.0 308,0 317.0 2%8.0 270.0 277.0 296.0. 300.0 315.0 342.0 329.0

c¢. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
50.0 50.0 50.0 50.0 50.0 40.0 20.0 15.0 15.0 50.0 50.0 50.0
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14. Application 70821 Priority date: 10/26/90
SYCAN R tributary to SPRAGUE R

SYCAN RIVER FROM PARADISE CREEK AT RIVER MILE 58.2 (SWNE,
SECTION 22, TOWNSHIP 23S, RANGE 15E WM); TC AN UNNAMED
TRIBUTARY AT RIVER MILE 36.8 (SWNE, SECTION 10, TOWNSHIP
338, RANGE 13E WM) ’

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY GUN JUL AUG SEP oCT NOV DEC
1st¥ 15.0 15.0 20.0 20.0 20.0 15.0 10.0 5.0 5.0 20.0 15.0 5.0
2nd¥% 15.0 15.0 20.0 20.0 10.0 15.0 1c.0 5.0 5.0 20.0 15.0 15.0

b. The estimated average natural flow:

JAN FER MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
41.4 68.4 135.0 239.0 202.G B5.5 38.6 27.9 27.6 30.5 40.2 44.1

¢. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC

1st¥% 15.0 15.0  20.0  20.0  20.0 15.0  10.0 5.0 5.0 20,0  15.0  15.0
Zndl¥ 15.0 15.0 20,0 20,0 10,0 15,0 10.0 5.0 5.0 20.0 15.0 i5.0
15. Application 70822 Priority date: 10/26/90

SYCAN R tributary to SPRAGUE R

SYCAN RIVER FROM AN UNNAMED TRIBUTARY AT RIVER MILE
36.8 (SWNE, SECTION 10, TOWNSHIP 333, RANGE 13E WM);
TO TORRENT SPRING CREEK AT RIVER MILE 23.0 (SENW,
SECTION 33, TOWNSHIP 338, RANGE 12E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
35.0 35.0 35.0 35.0 35.0¢ 30.0 20,0 15.0 i5.0 15,0 35.0 35.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
43.2 74.2 164.0 326.0 252.0 93.3 43.3 30.7 29.% 32.4 43.2 46.5

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
35.0 35.0 35.0 35.0 35.0 30.0 20.0 15.0 15,0 15.0 35.0 35.0



16.

Application 70823

SYCAN R tributary to SPRAGUE R

SYCAN RIVER FROM TORRENT SPRING CREEK

Priority date:

AT RIVER MILE

23.0 {SENW, SECTION 33, TOWNSHIP 335, RANGE 12E WM);

TO THE MOUTH AT RIVER MILE 0.0 (NWSW,

TOWNSHIP 36S, RANGE 12E WM)

a.

17.

SECTION 10,

The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL
50.0 50.0 50.0 50.0 50.0 40.0 3¢.0

The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL
45.2 79.1 185.0 386.0 287.0 110.0 47.1

Allowable water use

JAN FEB MAR APR MAY JUN JUL
45.2 50.0 50.0 50.0 50.0 40.0 30.0

Application 70824

AUG SEP oCT
20.0 20.0 20.0

AUG SEP oCcT
33.48 31.6 34.3

AUG SEP OCT
20.0 20.0 20.0

Priority date:

WILLIAMSON R tributary to UPPER KLAMATH L

WILLIAMSON RIVER FROM HAED OR RIVER SPRING AT RIVER MILE
(SE1/4, SECTION 4, TOWNSHIP 33S, RANGE 11E WM);
TOWNSHIP

85.5
ROCKY FORD AT RIVER MILE 69.5 (SWSW, SECTION 7,

318,

a.

igty
2nd¥

1st¥H
2ndy

RANGE 11E WM)

The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL
30.0 40,0 50¢.0 50.0 50.0 40.0 30.0
406.0 40.0 50.0 50.0 50.0 40.0 30.0

The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL
61L.0 64.3 70.1 80.5 78.7 73.2 58.8

Allowable water use
JAN FEB MAR APR MAY JUN JUL

30.0 40.0 50.0 50.0 50.0 40,0 30.0
40.0 40.0 50.0 50.0 50.0 40.0 30.0

AUG SEP OCT
30.0 30.0 50.0
30.0 30.0 50.0

AUG . BSEP OCT
48.6 54.7 59.8

AUG SEP OCT
30.0 30.0 50.0
30.0 30.0 50.0

TO

PAGE 9

10/26/90

NOV DEC
50.0 50.0

NOV DEC
45.8 48.7

NOV DEC
45.8 48.7

10/26/90

NOV DEC
30.0 30.0
30.0 30.0

NOV DEC
61.0 62.8

NOV DEC
30.0 30.0
30.0 30.0



PAGE 10

18. Application 70825 Priority date: 10/26/90
WILLIAMSON R tributary to UPPER KLAMATH L

WILLIAMSON RIVER FROM USGS GAGE 114%3500 AT RIVER MILE
27.0 (NWSW, SECTION 1, TOWNSHIP 338, RANGE 7E WM); TO
SPRING CREEK AT RIVER MILE 16.5 (SENE, SECTION 9,
TOWNSHIP 34S, RANGE 7E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocr NOV DEC
60.0 60.0 60.0C 60.0 6C.0 40.0 25.0 25.0 2¢.0 20.0 60.0 60.0

bb. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
228.0 33%.0 468.0 50%1.0 332.0 216.0 100.0 55.6 53.7 42.3 i28.0 244.0

¢, Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCcT NOV DEC
60.0 60.0 60.0 60.0 60.0 40.0 25.0 25.0 20,0 20.0 60.0 60.0

19. Application 70826 Priority date: 10/26/90
WILLIAMSON R tributary to UPPER KLAMATH L

WILLIAMSON RIVER FROM SPRAGUE RIVER AT RIVER MILE 11.0
(NWNW, SECTION 3, TOWNSHIP 358, RANGE 7E WM); TO THE
MOUTH AT RIVER MILE 0.0 (NESE, SECTION 11, TOWNSHIP 3685,
RANGE 7.50E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
300.0 300.0 300.0 300.0 300.0 250.0 200.0 200.0 200.C 200.0 300.0 3000

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
963.0 1250.0 159%0.0 189%0.C 1760.0 1160.0 731.0 616.0 646.0 708.0 B44.0 993.0

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
300.0 300.0 300.0 300.0 300.0 250.0 200.0 200.0 200.0 200.0 300.0 3000
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20. Application 70827 Priority date: 10/26/90
WILLIAMSON R tributary to UPPER KLAMATH L

WILLIAMSON RIVER FROM SPRING CREEK AT RIVER MILE 16.5
(SENE, SECTION 9, TOWNSHIP 34S, RANGE 7E WM); TO SPRAGUE
RIVER AT RIVER MILE 11.0 (NWNW, SECTION 3, TOWNSHIP 35S,
RANGE 7E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
300.0 300.0 300.00 250.0 200.0 200.0 200.0 200.0 200.0 200.0 300.0 300.C

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
540.0 693.0 782.0 823.0 633.0 4%0.0 380.0 353.0 356.0 360.0 473.0 ©576.0

¢. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
300.0 300.0 300.0 250.0 200.0 200.0 200.0 200.0 200.0 200.0 300.0 300.0

21, Application 70828 Priority date: 10/26/90

WILLIAMSON R tributary to UPPER KLAMATH L

WILLIAMSON RIVER FROM ROCKY FORD AT RIVER MILE 69.5
(SWSW, SECTION 7, TOWNSHIP 31S, RANGE 11E WM); TO USGS
GAGE 11493500 AT RIVER MILE 27.0 {(NWSW, SECTION 1,
TOWNSHIP 33S, RANGE 7E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JuL AUG SEP oCcT NOV DEC
20.0 30.0 40.0 40.0 40.0 30.0 20.0 20.0 15.0 15.0 15.0 15.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
210.0 312.0 447.0 480.0 313.0 198.0 85.0 41.8 39.0 25.6 112,90 226.0

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
20.0  30.0 40.0 40.0 40.0 30.0 20.0 20,0 15.0 15.0 15.0 15.0
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22, Application 708289 Priority date: 10/26/90
WOOD R tributary to UPPER KLAMATH L

WOOD RIVER FROM WOOD RIVER SPRING AT RIVER MILE 17.0
(NE1/4, SECTION 3, TOWNSHIP 335, RANGE 7.50E WM); TO
THE MOUTH AT RIVER MILE 0.0 (NE1/4, SECTION 25, TOWNSHIP
345, RANGE 7.50E WM)

a. The amount of water reguested for instream use:

JAN FEB MAR APR May JUN JUL AUG SEP QCT NOV DEC
80.0 80.0 80.0 Bo.¢c 80.0 60.0 60.0 60.0 60.0 60.0 80.0 80.0

b. The estimated average natural flow:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
347.0 335.0 336.0 376.0 43%.0 471.0 442.0 398.0 383.0 390.0 365.0 362.C

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCct NOV DEC
80.0 80.0 80.0 80.0 80.0 60.0 60.0 60.0 60.0 60.0 80.0 80.0

NOTE: Exceptions to the instream water right flows are likely to
appear on the certificate if one is issued. The Department is
working on the exact wording of the conditions. The conditions are
likely to allow some amount of additional appropriations for human
and livestock consumption.

Your applications can be moved to the next phase of the water
rights application review process.

Please reference the application number when sending any
correspondence regarding the conclusions of this initial review.
Comments received within the comment period, will be evaluated at
the next phase of the process.

At this time, you must decide whether to proceed or to withdraw
your applications as described below.

Withdrawal:

If you choose not to proceed, you may withdraw your application.
To accomplish this you must notify the Department in writing by
February 6, 1996. For your convenience you may use the enclosed
"STOP PROCESSING" form.
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To Proceed With Your Application:

If you choose to proceed with an application, you do not have to
notify the Department. Your applications will automatically be
placed on the Department’s Public Notice to allow others the
opportunity to comment. After the comment period the Department
will complete a public interest review and issue a proposed final
order.

If yvou have anv questions:

Feel free to call Michael Mattick at (503) 378-8455 ext. 276 or 1
(800) 624-3199 if you have any questions. Please have vyour
application number (s) available if you call.

Sincerely,

Ly COmith
Cindy)gmith

Initial Review Team

cC: Regional Manager, Watermaster, Water Availability
Section
enclosures: Stop Processing Form

PrapS w14
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November 29, 1990

Department of Water Resources
Applications and Permits Section
3850 Portland RD. N.E.

Salem, OR 97310

Attn: Mike Mattick
bear Mr. Mattick:

This Letter 1is for the express purpose of requesting a
public hearing and a review to object to Instream Water Rights
filed on Anna Creek, Wood River, Sevenmile, Crooked Creek, Fort
Creek, and Sun Creek by the Oregon Department of Fish and
wWildlife. Secondly, 1 would also request the same review and

- public hearing on IWR's in the Klamath River Basin.

The McAuliffe family has irrigated with water diverted from
the above streams since the early part of this century. Our
concerns are as follows:

1. IWR's as applied for may conflict with existing rights and
will be prejudicial to the public interest (ORS 537.180 and
537.170).

2, IWR's applied for would appropriate all the remaining water
in Wood River and aggravate the already fully applied waters
of Anna Creek. Recent W.R.D. proposals regarding
conservation and the elimination of waste will be adopted
soon. The driving force behind these new rules was to
provide new uses because of population increases, new
industry, and other future water needs. These Instream Water
Rights, if granted at requested levels, would be in direct
conflict with the proposed conservation goals by preventing
any future appropriation or development, and at the same time
insuring the wasting of water.

3. I feel IWR's amounts requested are wasteful and unreasonable
since they request an exorbitant amount. It is obvious the
amounts requested are far greater than the minimum flow
required to sustain the fishery. I feel the method used to
determine the IWR's was based on unsubstantial factual data
and archaic scientific information.
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IWR will jeopardize and have a significant adverse effect on
the use of water for the broadest range of public good. Our
agricultural practices have been shown by environmental
studies to be beneficial to the fish habitat. Livestock
grazing in this area has a significant positive impact on

the food source essential to a thriving fishery. These IWR’Ss
will restrict grazing and in turn limit the food source of
the stream. Conseqguently, the public good would suffer as a
result of these unreasonable IWR’s, by impacting both
livestock operations and the fishery.

Another overlooked but very critical area of concern would be
the prohibition of permits for off-stream watering of
livestock since most, if not all, streams would be fully
appropriated. Historic stock use predating the IWR’s could
continue. However, ranches would be prevented from putting
in new off-stream stock tanks to preserve Riparian areas.
Here is a direct conflict between the Riparian management
philosophy and the IWR’s.

If the IWR’s became superior to my existing right through the
proposed Stream Flow Bill or Initiative, I would be limited
to less than half of the irrigation water adjudicated to our
land. In addition, these IWR’s are in direct conflict with
the Klamath River Compact.

All of the above concerns will have a direct effect on the
continued viability of our production of beef cattle as well
as having a negative impact on the fishery and the total
rural environment of our area. Therefore, I wish to be a
party to the contested case hearing on the IWR applications
on Anna Creek and Wood River. Secondly, I reguest to be a
party to all other contested hearings in the Klamath River
basin because I object to the IWR’s overall impact from a
scientific, environmental, and economic basis in relation to
the broadest public good and in the interest of responsible
stewardship.

Sincerely,

OJ%?A%%
Ugl) o bt "5 ’zf%@@

5355

7,
§75%




WaterWatch

O F O R E G O N

December 3, 1998

Mike Mattick

Water Resources Department
3850 Portland Road NE
Salem, Oregon 97314

Re: ODFW request for Instream Water Right, Klamath, Crooked Creek,
Permit number 78807,

Dear Mr. Mattick,

We write in support of the Oregon Department of Fish and
Wildlife's request for the above referenced Instream Water Right.
Establishment of an Instream Water Right for maintenance of fish
life in this creek is needed to ensure protection of this public
use.

Please notify us of any protest, petition, or request for
review received on this water right application. If we do not hear
from the Department prior to action on this permit we will assume
nothing has been received by the Department,

Thank you for consideration of this letter. Call if you have
any questions.

Sincerely,
ci:l.-...r.t,«c:’k.[ {_’D 'ﬂ--\r"\-sé,ﬂzs)

Audrey Simmons
President

WaterWatch of Oregon, Inc. 921 SW. Morrison, Suite 534 Portland, Oregon 97205 (503) 295-4039
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