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CERTIFICATE OF SERVICE 

fJW- ({};:&J I hereby certify that on the _{) ____ day of ~ , 1996 
I served a true and accurate copy of the foregoing Protest to the 
Proposed Final Order on the applicant by mailing said copy by first 
class mail, postage prepaid, by depositing said copy in the United 
States Post Office in Roseburg, Oregon, addressed as set forth 
below: 

Oregon Department of Fish & Wildlife 
2501 SW First Avenue 
P.O. Box 59 
Portland, Oregon 97207 
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BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON 
WATER RIGHTS DIVISION 

In the Matter of Instream Water Right 
Application IS 71472 , Silvies River, 
Grant County 

Oregon Department of Fish & Wildlife 
Applicant. 

PROTEST TO 
PROPOSED FINAL 
ORDER 

Grant County, 
Protestant. 

Protestant, Grant County, a municipal corporation, pursuant to 

ORS 537.153(6) and OAR 690-77-043, hereby protests the Proposed 

Final Order for Application IS 71472, Silvies River, in Grant 

County. 

I. 

INTRODUCTION 

The protestant's address and telephone number are: 

Grant County Court 
P.O. Box 220 
Canyon City, Oregon 97820 

(541) 575 -0059 

Protestant's attorney in this matter is: 

Ronald S. Yockim 
Attorney At Law 
P.O. Box 2456 
548 SE Jackson, Suite 7 
Roseburg, Oregon 97470 

(541) 957-5900 

The protestant's interest in the Proposed Final Order is based 

upon Grant County having identified irrigation, domestic, 

livestock, ground water recharge, fire protection, fish life, 

wildlife, pollution abatement, and recreation as uses of the 
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Silvies River that are in the public interest and are also 

identified in the Malheur Lake Basin Plan as being in the public 

interest (See OAR 690). It is Grant County's interest to conserve 

the highest use of the water for all purposes including irrigation, 

domestic use, municipal water supply, recreation, fish and 

wildlife, navigation, and road construction, maintenance, and 

reconstruction. 

Protestant represents its own interest as well as the public 

interest in the filing of this protest. The specific public 

interest that protestant represents is the use of this water for 

the highest public benefit, which in this case involves a balancing 

of public interests including water for irrigation, domestic use, 

municipal water supply recreation, fish and wildlife, navigation, 

and road construction, maintenance, and reconstruction. In 

addition, the applicant represents the public interest in insuring 

that the Director is following the law as established by the 

Legislature and as 

Plan. 

adopted in the Grant County Comprehensive 

Grant County also brings this protest to exercise the 

agreement with the Water Resources Department wherein it was 

stipulated that the Water Resources Department would consult with 

the County prior to proceeding further with the instream 

applications (See Jan. 3, 1992 Letter OWRD to Ronald S. Yockim) 

II. 

ISSUES 

1. The Proposed Final Order is in error or deficient in the 
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following particulars: 

A. 

B. 

Neither the instream application nor the Water Resources 

Department's ("Department") file provide sufficient technical 

data or information to support the flow rates requested. The 

record not only lacks substantial evidence, it also lacks the 

information required by OAR 690-77-020 and ORS 537.336 . 

OAR 690-770-020(3) (g) require s an application to include 

at a minimum "a description of the technical data and methods 

used to determine the requested amounts;" (emphasis added). 

In this case the file does not contain any "technical 

data", or any factual data, that supports the proposed 

instream flows. 

In reviewing the documentation in the Water Resources 

Department's files, we are unable to find any "water 

availability" analysis. 

This is a critical omission in that the "water 

availability" analysis provides information that is essential 

for determining the proper public interest balanc e b e tween 

out-of-stream and instream needs. 

The requirement to conduct the "water availabil ity" 

analysis for instream water rights is found in OAR 690-77-

029(1) (b), wherein it is specified that as part of the initial 

review of the application, the Department i s to determine the 

extent to which water is available from the p r opose d s ource 

during the times a nd in the amounts requested. 

Pa g e 3 - PROTEST TO PROPOSED FINAL ORDER 

WATER RESOURCES DEi 



While a specific water availability process is not 

defined in the instream water right rules (OAR 690-77), we 

find a number of references that indicate the Department was 

to examine the water availability by determining the amount of 

"unappropriated water available. 111 In addition, a requirement 

to determine the amount of unappropriated water can also be 

implied from the provisions relative to the ability to set 

instream flow levels that exceed current unappropriated water 

available (See OAR 690-77-015(2)). 

It is our opinion that these references indicate an 

intent that the water availability is to be calculated in part 

by reference to the amount of out-of-stream appropriations. 

Further support for the position that "water 

availability" must include an examination of out-of-stream 

appropriations is found in the administrative rules relating 

to out-of-stream appropriations (OAR 690-300). While these 

rules address the out-of-stream permitting process, they are 

arguably applicable to the instream rights as well, as a 

result of Senate Bill 674. 

The 1995 Legislature in enacting Senate Bill 674 (§19), 

added the requirement that the instream water rights are to be 

processed in accordance with the provis i ons for obta ining a 

permit to appropriate water as provided under ORS 537 . 140 to 

1 "Unappropriated Water Available: me ans water that exceeds 
the quantities require d to meet exist ing water rights of record, 
minimum streamflows and instream water rights and for known and y e t 
to be quantified Na tive Amer i c an t reaty rights." OAR 690 - 77 -
010 (29) 
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537.250. Among these provisions, is the requirement to 

determine whether water is available (ORS 537 . 153(2)) . 

"In reviewing the application under subsection (1) of 
this section, the department shall presume that a 
proposed use will not impair or be detrimental to the 
public interest if the proposed use is allowed in the 
applicable basins program . . or given a preference 
under ORS 536.310(12), if water is available, 11 

(emphasis added) . 

The rules implementing ORS 537.153(2) specify that the 

term "water is available" is defined as: 

(a) (A) The requested source is not over-appropriated 
under OAR 690-400-100 and 690-410-070 during any period 
of the proposed use; or 

(b) For surface water applications received before July 
17, 1992, the provisions of subsection (a) of this 
section shall apply except that the determination of 
whether a requested source is over-appropriated under OAR 
690-400-010 and 690-410-070 shall be based upon whether 
the quantity of water available during a specified period 
is not sufficient to meet the expected demands for all 
water rights at least 50 percent of the time during that 
period. 11 

OAR 690-300-010 (58) (emphasis added) 

Since the instream applications are to be processed in 

the same manner as out-of-stream applications, we believe they 

must be accompanied by the "water availability" analysis 

described in subsection (b) above. 

We note that al though the Proposed Final Order does 

contain a reference relative to the "amount of water 

available", this reference is misleading in that it implies a 

water availability analysis was performed, when in fact it was 

not. The II amount of water available II data presented in the 

OCT - 9 1996 
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C. 

"Initial Reviews" is in fact the "Estimated Average Natural 

Flow." 

The "Estimated Average Natural Flow" calculations 

incorporated into the Proposed Final Order are not only 

legally insufficient, reliance upon these calculations alone 

deprives the public of the opportunity to fully consider and 

comment on the proposed action. 

A complete water availability analysis must be conducted 

and the public afforded an opportunity to review the results. 

The water availability analysis will provide the public a 

benchmark upon which to review whether the request is in the 

public interest and whether it is for the minimum amount 

necessary as required by Senate Bill 674. 

The administrative file lacks information as to whether 

the amount of water requested is in fact the "minimum quantity 

of water necessary" as required by Senate Bill 674. 

In enacting Senate Bill 674, the Legislature modified the 

instream water right law to limit the amount of water that 

could be requested for instream flows to the mini mum amount 

necessary . 

"In-stream flow means the minimum quantity of water 
necessary to support the public use requeste d by an 
agency . 11 

(ORS 537.332(2)). 

Notwithstanding the "minimum quantity" res trictions, we 

are unable to find in the files any indication that f indings 
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have been made as to whether the requested flows are in fact 

minimums. 

This is an essential element of an instream filing and is 

particularly suspect in this case for the instream 

applications were filed at a time when the Oregon Department 

of Fish and Wildlife's ("ODF&W") policy was to seek optimum 

flows. 

We note that the ODF&W administrative rules in place at 

the time the instream applications were submitted state that 

it is the policy of the Fish and Wildlife Commission to apply 

for instream water rights to provide optimum benefits . (OAR 

635-400-005). Furthermore, the regulations specify that the 

instream flow requirement is to be no less than the highest 

instream flow or water surface elevation required by any of 

the fish and wildlife species during the specified period 

(OAR 635-400-015(8) . 

While the applications do not state on their face that 

they seek the optimum or highest flow, both regulations would 

lead to the presumption that the ODF&W did not apply for the 

minimum quantity as required by Senate Bill 674. Support for 

this conclusion is found in the application wherein the amount 

of flow requested exceeds the "estimated average natural flow" 

at the 50% exceedence. 

In addition, ODF&W regulations also specify that if an 

instream request is for greater than 70% or less than 30% of 

the naturally occurring stream flows for any given time period 
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D. 

it is to be evaluated for appropriateness in relation to 

naturally occurring stream flows. The appropriateness review 

would be essential information to both the Department and the 

public in considering whether the application is in the public 

interest. Unfortunately, none of the Department's files 

contain references as to whether this essential evaluation has 

in fact occurred. 

The Proposed Final Order also fails to disclose whether 

the various local governments and landowners have been 

contacted relative to this application. 

We note that under the existing regulations, the instream 

applicants are to provide, as part of the application, a copy 

of any letters they have issued that notify the affected local 

government of the intent to file the inst ream water right 

application (OAR 690-77-020940(j)) . The application did not 

include letters from ODF&W to the Grant County Court. 

In addition, under OAR 690-77-019(1), each application 

for an instream water right is to comply with ORS 537.140, 

wherein each application for a water right permit is to 

include the name and mailing address of any owner of the land 

upon which the source of the water supply is located . In this 

c a se, there has bee n no statement as to land owners hip . 

The requirement to notify affected governments and 

landowners insures the public interest iss ues are f ully 

analyzed by both the agenc ies and public . In the absence of 
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E. 

F. 

these elements, the application is in fact incomplete and 

should be returned (OAR 690-77-027(1)). Returning the 

applications will allow the public, county and applicant to 

resolve a number of the public interest questions raised by 

the applications. 

Due to the lack of technical data on the natural flows, 

we are unable to determine whether the allocation allows for 

other beneficial uses such as road construction, 

reconstruction and maintenance (ORS 537.040); storage of 

surface water (ORS 537.143); or otherwise consider a balance 

of all purposes, including irrigation, domestic use, municipal 

water supply, power development, public recreation, protection 

of commercial and game fishing and wildlife, fire protection, 

mining, industrial purposes, navigation, scenic attractions or 

any other beneficial use which may have a special value to the 

public (ORS 537 .170 (8) (a)) . 

Due to the lack of technical data on the natural and 

available flows we are unable to determine whether any water 

is available for the public purposes covered in ORS 537.022 

(wetland enhancement, stream restoration, off-channel 

reservoirs, livestock and wildlife watering, storm water 

management, etc). Since these projects are subject to 

regulation if any injury to a water right with an earlier 

priority occurs (ORS 537.032), they will be limited in their 
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G. 

effectiveness if the instream water right is granted in a 

manner that allocates all of the natural flow to instream. 

These projects are in the public interest and will be 

detrimentally affected if the Proposed Final Order is not 

modified . 

Due to the lack of technical data on the natural flows 

and available water we are unable to determine whether the 

Proposed Final Order is in the public interest relative to the 

uses described in ORS 537.143, including road construction 

and maintenance, general construction and forestland or 

rangeland management. Since these limited license activities 

are prohibited if they cause injury to any other water right, 

the granting of all of the natural flow will nullify the 

ability to exercise the provisions of this statute. The 

public interest will be detrimentally affected unless the 

final order is conditioned to exempt these uses from the 

instream flow. 

2. The Proposed Final Order can be modified to correct the 

alleged errors and deficiencies by i ssuing the final order with the 

following: 

REOi 

a. providing that for the purposes of water distribution, 

this instream right s hall not have priority over road 

construction, reconstruction or maintenance, human 

consumption, domestic expanded, live stoc k, and the use s 
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described in ORS 537.040, ORS 537.143, and ORS 537 . 022; 

b. limiting the amount of instream flows to less than the 

natural flow of the stream in a manner that balances the 

public uses and allows for the activities covered by ORS 

537.022, ORS 537.040, ORS 537.143, and ORS 537.170(8); 

III. 
LEGAL AUTHORITIES 

The protestant relies upon the following citations for legal 

authority supporting the protest : 

1. ORS 537; ORS 536; ORS 183, ORS 197.180 

2. Malheur Lake Basin Program plan; 

3. Grant County Comprehensive Plan; 

4. OAR 635-100-130; 

Respectfully submitted thi 

OAR 635-415-030. 

Ronald S . Yockim 
Attorney for Prot 
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Bailey; IWR PFO Comments; X Basin 
Page 3 
October 3, 1996 

8) 71457 

In the reach description the phrase "AT RIVER MILE 0.0" should be deleted. 

9) 71475 

Proposed flow for the month of May should be 2.39 cfs 

10) 71814 

r ....... J 

Monthly flows of 2 cfs and a lake level of 4081 feet above mean sea level are requested in the 
application. The PFO discusses both but only proposes the 4081 foot lake level. The PFO states 
that the proposed use does not fully appropriate the source and that the foll amount of water 
requested (2 cfs) may not be available during some months, which is the basis for not establishing 
the statutory "presumption", but not a basis for not issuing the monthly flows as requested or at 
the EANF level. ODFW believes the requested monthly flows are necessary to ensure the lake 
level is maintained and requests that these flows, or some other amount not exceeding EANF be 
included in the final order/certificate. If the WRD needs more time to develop EANF flows for 
th.is application, we can waive the requirement of having the certificate issued by October 31, 
1996. 

11) 71454, 71457, 71470, 71472: Presumption Findings 

The PFOs for these.applications appears to be in error on the findings of whether the statutory 
presumption has been established. The PFOs conclude that the presumption is not established 
because: 

"Water is not available for the proposed use at the amount requested year round because 
unappropriated water available is less than the amounts requested during some months." 

However, requested flows do exceed EANF estimates during all months, as reported in the PFO. 
ODFW has reviewed WRD estimates of available flows at the 80% exceedence level also, and 
found that requested flows also exceed the 80% available flows during all months also. 
Therefore, flows ~ available to meet the proposed use and the correct finding should be that 
the statutory presumption HAS been established. 

ODFW requests that WRD review the flow data in these applications and revise their findings. 
ODFW also requests that where WRD concludes that the presumption has in fact been 
established, that trus new finding be reflected in the Fi~al Order. 
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548 S.E. Jackson 
Suite #7 
P.O. Box 2456 
Roseburg, Oregon 97470 

RONALD S. YOCKIM 
Attorney al Law 

October 2, 1996 

Martha Pagel 
Water Resources Department 
Commerce Building 
158 12th Street NE 
Salem, Oregon 97310-0210 

Re : Instream Water Rights 
Our File No . 

Dear Ms. Pagel: 

RECEIVED 
OCT - 7 1996 

WATER RESOURCES DEPl: 
SALEM, OREGON 

(541) 957-5900 
FAX (541) 957-5923 

On behalf of the Harney County Court, we request standing for 
the purposes of participating in any contested case proceeding on 
the proposed final order or for judicial review of a final order in 
the following instream water rights : 

IS 71470 IS 71474 IS 71475 IS 71460 
IS 71471 IS 71466 IS 71457 IS 71459 
IS 71472 IS 71469 IS 71473 IS 72023 
IS 71452 IS 70020 IS 70021 IS 70022 
IS 70023 IS 70024 IS 70026 IS 7002 7 
rs 70028 IS 70029 

This request is made pursuant to ORS 537.153(5) and is 
accompanied by our check in the amount of $1,100 ($50 X 22 = 
$1,100). 

Please add our name as a party to any written ma terials 
rela tive to this matter. 

Sincerely, 

Enclosure 
cc. Harney County Cour t 

Michae l Mattick 
ODF&W 



INTEROFFICE MEMORANDUM 
Water Rights Section ~-! 

FROM: Dwight French, x268~ 

DATE: March 26, 1997 

RE: Water Availability for ISWR applications/files 

You asked about the file copies of Estimated Average Natural Flow 
(EANF) for ISWR applications. 

There is not a printout in each file similar to what you would 
generally see in an out of stream application file. The EANF 
information is in either the Technical Review (TR) or Initial 
Review (IR) as well as the Proposed Final Order (PFO). 

During the processing of the ISWR applications, Rick Cooper and/or 
Ken Stahr would provide us with a electronic copy of the water 
availability information for a particular group of ISWR 
applications. We would then cut and paste that information 
directly into the TR or IR. When preparing the PFO, we would cut 
and paste from the TR or IR directly into the PFO. 

In summary, our EANF numbers are in the TR or IR and the PFO for 
each particular ISWR application file. 

cc: Mike Mattick 

lril Prv{cifed/Sw~ F/'1-,:,r 



~~njA~pflcatlons with Protests 
412/97 

<?] ~asln AppNum 

1 2 

o< 71556 A OREGON DEPARTMENT OF FISH & WILDLIFE yg 
Total for Basin 2 : 1 11 4 

-z..._ 
tr. 71793 w OREGON DEPARTMENT OF FISH & WILDLIFE I 
0-(,. 71798 w OREGON DEPARTMENT OF FISH & WILDLIFE 3 

72076 w OREGON DEPARTMENT OF FISH & WILDLIFE 1 
72077 w OREGON DEPARTMENT OF FISH & WILDLIFE 

l1 72078 w OREGON DEPARTMENT OF FISH & WILDLIFE 

Q 72079. w OREGON DEPARTMENT OF FISH & WILDLIFE 

72080 w OREGON DEPARTMENT OF FISH & WILDLIFE 

72081 w OREGON DEPARTMENT OF FISH & WILDLIFE IZ 
Total for Basin 4 : 8 /2 

5 

t'f.. 70353 A OREGON DEPARTMENT OF FISH & WILDLIFE 

l 10354 A OREGON DEPARTMENT OF FISH & WILDLIFE 

e~ 10357 A OREGON DEPARTMENT OF FISH & WILDLIFE l '°'~ s OREGON DEPARTMENT OF FISH & WILDLIFE 

70358 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70358 A OREGON DEPARTMENT OF FISH & WILDLIFE 

1)1', 70605 A OREGON DEPARTMENT OF FISH & WILDLIFE 

170606 s OREGON bEPARTMENT OF FISH & WILDLIFE 

70606 A OREGON DEPARTMENT OF FISH & WILDLIFE 

l 70612 A OREGON DEPARTMENT OF FISH & WILDLIFE 

\ 70695 A OREGON DEPARTMENT OF FISH & WILDLIFE 

~70695 A OREGON DEPARTMENT OF FISH & WILDLIFE 

1 73199 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 5: 13 

6 

(69949 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

\ 69949 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS \ 1" V' 
,)f'' o/"i 69951 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 0 \-' 69951 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69958 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69958 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69958 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69959 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

?age 1 of 6 



ln~tream Applications with Protests 
4/2/97 

Basin App Num 

9 

72168 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72169 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72169 s OREGON DEPARTMENT OF FISH & WILDLIFE 

72170 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72173 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72181 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72186 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72187 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72188 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72191 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72194 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 9 : 16 

10 

71450 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71455 s OREGON DEPARTMENT OF FISH & WILDLIFE 

71455 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 10 : 3 

11 i\>.\ 
ovili h ~tSl'fool -A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

Total for Basm 11 : 1 

12 

71467 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71468 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71472 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 12 : 3 

13 

70486 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70487 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70656 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70657 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70658 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70659 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70662 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70663 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70664 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 13 : 9 
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,/!tream Appllcatlons with Protests 
4/2/07 

Basin AppNum - 6 

69959 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69959 A OREGON DEPARTMENT OF FISH & WILDLIFE & .PARKS 

69961 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69961 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69961 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69963 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

69963 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

L69963 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

~I( 70251 A OREGON DEPARTMENT OF FISH & WILDLIFE 
(JI. 70589 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70640 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70640 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70641 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70641 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70642 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70642 s OREGON DEPARTMENT OF FISH & WILDLIFE -o K 70645 A OREGON DEPARTMENT OF FISH & WILDLIFE 

I 70645 s OREGON DEPARTMENT OF FISH & WILDLIFE 
! 70646 s OREGON DEPARTMENT OF FISH & WILDLIFE ' I 

70646 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70651 s OREGON1DEPARTMENT OF FISH & WILDLIFE 

70651 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70652 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70652 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70653 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70653 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70654 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70654 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70655 s OREGON DEPARTMENT OF FISH & WILDLIFE 

)v 70655 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 6 : 38 

9 

70863 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70864 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70870 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72163 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72168 s OREGON DEPARTMENT OF FISH & WILDLIFE 
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lnstream Applicatfons with Protests ' 4/2197 
Basin AppNum 

14 

70824 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70826 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70829 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70829 A OREGON DEPARTMENT OF FISH & WILDLIFE. 

70829 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70829 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70830 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70830 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70830 s OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 14: 46 

15 

70982 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70993 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70998 w OREGON DEPARTMENT OF FISH & WILDLIFE 

71008 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71201 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71614 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71622 A OREGON DEPARTMENT OF FISH & WILDLIFE 

72843 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 15: 8 

16 

71172 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71173 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71174 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71181 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71182 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71183 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71184 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71185 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71190 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71192 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71193 A OREGON DEPARTMENT OF FISH & WILDLIFE 

73350 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 16 : 12 

17 

70228 A OREGON DEPARTMENT OF FISH & WILDLIFE 
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lnstream A::ipllcations with Protests 
4/2/97 

Basin AppNum 

14 

G"~ A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

,yf 0094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

0094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS 

70798 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70798 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70799 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70799 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70800 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70800 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70801 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70801 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70802 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70802 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70804 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70804 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70807 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70807 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70807 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70808 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70808 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70809 A OREGOl'j DEPARTMENT OF FISH & WILDLIFE 

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70809 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70812 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70813 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70815 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70815 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70816 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70816 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70821 A OREGON DEPARTMENT OF FISH & WILDLIFE 
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1nstre11tn Applications with Protests 
412197 

Basin AppNum 

17 

70229 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70230 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70348 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70348 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70448 s OREGON DEPARTMENT OF FISH & WILDLIFE 

70448 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70574 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70877 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70891 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70895 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70895 A OREGON DEPARTMENT OF FISH & WILDLIFE 

70915 A OREGON DEPARTMENT OF FISH & WILDLIFE 

71697 A OREGON DEPARTMENT OF FISH & WILDLIFE 

80446 A OREGON DEPARTMENT OF FISH & WILDLIFE 

Total for Basin 17 : 15 

173 
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COPY CHECK-OFF SHEET FOR PROPOSED FINAL ORDERS 

CC: FILE# IS 71472 

WATER.MASTER# BILL BEAL 

REGIONAL MANAGER: KENT SEARLES 

ODF&:~W- - Co_unty: Grant 

DE 

PARKS 

OTHER STATE AGENCY IF_ NECESS_ARY: 

DIVISION 33 LIST: __ COLUMBIA RIVER INTERTRIBAL FISH COMMISSION; U.S. FISH & WILDLIFE; 
(CHECK ONLY IF APPLICABLE) NORTHWEST POWER PLANNING COUNCIL & NATIONAL MARINE FISHERIES 

PQWER BU_lLDER lLPDATER; 

WATER FQR_LIFE (TODD HEIDGERKEN) 

OTHER ADDRESS_ES OF PEOPLE WHO PAID THE $10 FEE: 

PEOPLE_NITH QEJECTIONS, COMMENTS OR REQUESTED COPY W/O $10 (SEND THE $10 LETTER): 

CASEWORKER CINDY SMITH 



PFO AND FO NOTIFICATION LIST FOR FILE NUMBER: 

IS-71472 BASIN #12 

,,,-AD WILLIAMS ,PO BOX 903 ,BURNS ,OR,97720 
,,,-ALAN BOSSUOT ,153 S BROADWAY ,BURNS , OR, 97720 
__,-ARTHUR H WITTROCK ,STAR RT 1 BOX 69 R ,BURNS ,OR,97720 
_,-BETTY OTLEY ,HC 71 BOX 121 ,BURNS ,OR,97720 
,,,-BILL & LORI PEILA , PO BOX 723 ,HINES ,OR,97738 
,.,-BOB JOHNSON ,HC 74 BOX 110 ,RILEY ,OR,97758 
,/CHARLES LYNDE ,1264 SENECA DRIVE ,BURNS ,OR,97720 

,.,-DARYL EGGLESTON ,PO BOX 648 ,BURNS ,OR,97720 
,,..DORLAND RAY ,PO BOX 269 ,BURNS ,OR,97720 
,.,-GARY TAYLOR ,PO BOX 43 ,RILEY ,OR,97758 
,.,-J F WITZEL ,PO BOX 286 ,BURNS ,OR,97720 
_,,..JEAN SCRIVNER ,PO BOX 207 ,BURNS ,OR,97720 
---JOHN PEILA JR ,BOX 537 ,HINES ,OR,97720 
,/KENNETH BRINKLEY ,HCR 30 BOX 11 ,BURNS ,OR,97720 
.,,-MARK DOVERSPIKE ,STAR RT 1 BOX 132 ,BURNS , OR, 97720 

---MARTIN A URIZAR ,STGAR RT BOX 152 HWY 78 ,BURNS ,OR,97720 
,.,-MIKE & SALLIE PEILA ,BOX 537 ,HINES ,OR,97738 
_,,MIKE MORGAN ,HC 73 13683 HWY 20 ,BURNS ,OR,97720 

OREGON DEPT OF FISH AND WI,PO BOX 59 ,PORTLAND ,OR,97207 
~AT CULP , HC 71 BOX 136 ,BURNS ,OR,97720 

..---PAUL STAFFORD ,PO BOX 411 ,BURNS , OR, 97720 
,.,-RICHARD COWAN ,HC 74 BOX 100 ,RILEY ,OR,97758 
,/RONALD WHITING ,PO BOX 1025 ,BURNS , OR, 97720 
,,-SAM GUNDERSON , HC 71 BOX 102 ,BURNS , OR, 97720 
"THOMAS & KATHERINE WENDEL ,426 E RIVERSIDE ROAD ,BURNS , OR, 97720 
,,-WHITE HEREFORD RANCH INC ,HC 71 12 TURNOUT ROAD ,BURNS ,OR,97720 
,WILLIAM SPRINGSTON , HC 71 BOX 64A ,BURNS ,OR,97720 

For some with long names or addresses, the complete name and address are 
located in the file. Those who receive the Departments weekly public 
notice do not receive additional notice. 



Oregon Water Resources Department 
Water Rights/Adjudication Section 

Water Right Application Number: rs 71472 

f 
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Proposed Final Order 
m 

" :-i 

Summary of Recommendation: The Department recommends that the attached 
draft certificate be issued with conditions . 

Application History 

On 3/28/91, the Oregon Department of Fish and Wildlife submitted an 
application to the Department for the following ins tream water right 
certificate . 

Source: 

County : 

Purpose: 

SILVIES R tributary to W FK SILVIES R 

Grant 

Migration, spawning, egg incubation, fry emergence, and 
juvenile rearing. 

The amount of water (in cubic feet, per second) requested by month: 

JAN ) FEB MAR APR MAY CTJUN JUL AUG SEP OCT. NOV DEC 
1st½ 10.0 10.0 15 . 0 15.0 15.0 15 . 0 10. 0 10.0 10.0 10.0 10.0 10.0 
2nd½ 10.0 12.0 15.0 15.0 15.0 12.0 10.0 10.0 10.0 10.0 10.0 10.0 

tiJ.o 10 ,0 ?,o s ,o &,a 4 ,0 <-1-,0 4>,o 
To be maintained in : O 

/110(( rZw..-{ (~'I ( ~ P,, ( -l-1 '?n1J trZ (}--<-i/ [ ,,?.<-,eJL 
SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103 . 5 (NWNW, 
SECTION 22, TOWNSHIP 16S, RANGE 29E WM); TO TROUT CREEK AT RIVER 
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 19S, RANGE 31E WM) 

The Department mailed the applicant notice of its Initial Review on 
Dece mber 11, 1995 . Public notice of the application was provide in the 
Department's weekly public notice on December 26, 1995. Comments were 
received for 30 days. 

The following supporting data was submitted by the applicant : 

(a) Fish and Wildlife Resources of the Malheur Lake Basin, Oregon, 
and Their Water Requirements; March, 1968. 

(b) Determining Minimum Flow Requirements for Fish, ODFW Report 
J a nuary 20, 1984. 

(c) Developing and Application of Spawning Velocity and De pth 
Criteria for Oregon Salmonids, Alan K. Smith, Transac tions of 
the American Fisheries Society, April 1973; 

(d) De termining Stream Flows for Fish Life, Ore gon State Game 
Commission Report, March 1972 . 
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(e) A letter dated April 5, 1996, stating that the flows requested 
in this application are the minimum amount necessary to 
restore, protect and enhance populations and habitats of 
native wildlife species at self-sustaining levels 

In reviewing applications, the Department may consider any relevant 
sources of information, including the following: 

- comments by or consultation with another state agency 
- any applicable basin program 
- any applicable comprehensive plan or zoning ordinance 
- the amount of water available 
- the proposed rate of use 
- pending senior applications and existing water rights of record 
- the Scenic Waterway requirements of ORS 390.835 
- applicable statutes, administrative rules, and case law 
- any comments received 

An assessment with respect to conditions previously imposed on other 
instream water rights granted for the same source has been completed. 

An evaluation of the information received from the local government(s) 
regarding the compatibility of the proposed instream water use with land 
use plans and regulations has been completed. 

The level of instream flow requested is based on the methods of 
determining inst ream flow needs that have been approved by administrative 
rule of the agency submitting this application. 

Findings of Fact 

The basin Basin Program allows the proposed use. 

Senior water rights exist on this source or on downstream waters. 

The source of water is not above a State Scenic Waterway. 

The source of water is not withdrawn from appropriation by order of 
the State Engineer or legislatively withdrawn by ORS 538. 

The estimated average natural flow for the lower end of the requested 
reach is as follows (in cubic feet per second): 

JAN 
38.4 

FEB 
58.3 

MAR 
127.0 

APR MAY 
393.0 320.0 

JUN JUL 
154.0 41.2 

AUG 
21.6 

Conclusions of Law 

SEP 
21. 5 

OCT 
20.3 

NOV 
26.1 

Under the provisions of ORS 537.153, the Department must 

presume that a proposed use will not impair or be 
detrimental to the public interest if the proposed 
use is allowed in the applicable basin program 
established pursuant to ORS 536.300 and 536.340 or 
given a preference under ORS 536.310(12), if water 
is available, if the proposed use will not injure 
other water rights and if the proposed use complied 
with rules of the Water Resources Commission. 

2 
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The proposed use requested in this application is 
basin Basin Plan . 

No preference for this use is granted under the provisions of ORS 
536 . 310(12). 

The proposed use wi l l not injure other water rights. 

The proposed use complies with rules of the Water Resources 
Commission. 

The proposed use complies with the State Agency Agreement for land 
use. 

The proposed instream flows do not fully appropriate this source of 
water year round. Water is available for additional storage. 

Water. is not available for the proposed use at the amount requested 
year round because the unappropriated water available is less than 
the amounts requested during some months. 

For these reasons, the presumption set forth in ORS 537.153, as 
discussed above, has not been established. The application 
therefore has been processed without the statutory presumption. 

"When instream water rights are set at levels which exceed current 
unappropriated water available the water right not onl y protects 
remaining supplies from future appropriation but establishes a management 
objective for achieving the amounts of instream flows necessary to 
support the identified public uses . 11 OAR 690-77-015(2). 

"The amount of appropriation for out-of-stream purposes shall not be a 
factor in determining the amount of an instream water right . 11 "The 
amount allowed during any time period for the water right shall not 
exceed the estimated average natural flow . . . 11 (excerpted from OAR 690-
7 7 - O 15 ( 3 ) and ( 4 ) ) . 

Because the proposed use exceeds the available water, it can not be 
presumed to be in the public interest. However, under the direction of 
OAR 690 - 77 - 015 (2) (3) and(4), the proposed use is in the public interest 
up to the limits of the estimated average natural flow. 

Oregon law allows certain uses of water to take precedence over other 
uses in certain circumstances. When proposed uses of water are 
insufficient for all who desire to use them, preference shall be given 
to human consumption purposes over all other uses and for livestock 
consumption over any other use (excerpted from ORS 536.310 (12)). 

The Department therefore concludes that 

• the proposed use, as limited in the draft certificate, will 
not result in injury to other water rights, 

• the proposed use, as limited in the draft certificate, will 
not impair or be detrimental to. the public interest as 
provided in ORS 537.170. 

• the proposed use, as limited in the draft certificate, will 
include the following conditions: for purposes of water 
distribution, this instream right shall not have priority over 

3 



human or livestock consumption. 
• the flows are to be measured at the lower end of the stream 

reach to protect necessary flows throughout the reach. 
• the stream flows listed below represent the minimum flows 

necessary to support the public use. 

JAN 
1st½ 10.0 
2nd½ 10.0 

FEB 
10.0 
12.0 

MAR 
15.0 
15.0 

APR 
15.0 
15.0 

MAY 
15.0 
15.0 

JUN 
15.0 
12.0 

JUL 
10.0 
10.0 

Recommendation 

AUG 
10.0 
10.0 

SEP 
10.0 
10.0 

OCT 
10.0 
10.0 

NOV 
10.0 
10.0 

DEC 
10.0 
10.0 

The Department recommends that the attached draft certificate be 
issued with conditions. 

ator 
""''-'nghts and Adjudications Division 

Protest Rights 

Under the provisions of ORS 537.153(6) or 537.621(7), you have the 
right to submit a protest against this proposed final order. Your 
protest must be in writing, and must include the following: 
• Your name, address, and telephone number; 
• A description of your interest in the proposed final order, 

and, if you claim to represent the public interest, a 
precise statement of the public interest represented; 

• A detailed description of how the action proposed in this 
proposed final order would impair or be detrimental to 
your interest; 

• A detailed description of how the proposed final order is in 
error or deficient, and how to correct the alleged error 
or deficiency; 

• Any citation of legal authority to support your protest, if 
known; and 

• If you are not the applicant, the $200 protest fee required by 
ORS 536.050. 

• Proof of service of the protest upon the applicant. 

Your protest must be received in the Water Resources Department no 
later than October 11, 1996. 

After the protest period has ended, the Director will either issue 
a final order or schedule a contested case hearing. The contested 
case hearing will be scheduled only if a protest has been submitted 
and if 
• upon review of the issues the director finds that there are 

significant disputes related to the proposed use of 
water, or 

• the applicant requests a contested case hearing within 30 days 
after the close of the protest period. 

4 



DRAFT 
STATE OF OREGON 

CERTIFICATE OF WATER RIGHT 

THIS CERTIFICATE ISSUED TO 

Oregon Water Resources Department 
158 12th Street NE 
Salem, Oregon 97310 

RECEIVED 
SEP~ 6 1996 

WATERREs 
SALEM OURces Of Pt 

,OREGON 

The specific limits for the use are listed below along with conditions of use. 

Source: 

County: 

SILVIES R tributary to W FK SILVIES R 

Grant 

Purpose: Migration, spawning, egg incubation, fry emergence, and juvenile 
rearing. 

To be maintained in: 

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW, 
SECTION 22, TOWNSHIP 16S, RANGE 29E WM); TO TROUT CREEK AT RIVER 
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 19S, RANGE 31E WM) 

The right is established under Oregon Revised Statutes 537.341. 

The date of priority is 3/28/91 . 

The following conditions apply to the use of water under this certificate: 

1 . The right is limited to not more than the amounts, in cubic feet per 
second, during the time periods listed below: 

JAN 
1st½ 10.0 
'2nd½ 10. 0 

FEB 
10.0 
12.0 

MAR 
15.0 
15.0 

APR 
15.0 
15.0 

MAY 
15.0 
15.0 

JUN 
15.0 
12.0 

JUL 
10.0 
10.0 

AUG 
10.0 
10.0 

SEP 
10.0 
10.0 

OCT 
10.0 
10.0 

NOV 
10.0 
10.0 

DEC 
10.0 
10.0 

2. The water right holder shall measure and report the in-stream flow 
along the reach of the stream or river described in the certificate 
as may be required by the standards for in-stream water right 
reporting of the Water Resources Commission . 

3. For purposes of water distribution, this instream right shall not 
have priority over human or livestock consumption. 

4. The instream flow allocated pursuant to this water right is not in 
addition to other instream flows created by a prior water right or 
designated minimum perennial stream flow. 

5. The flows are to be measured at the lower end of the stream reach 
to protect necessary flows throughout the reach. 

Witness the signature of the Wate r Re sources Director affixe d this __ day of 



-----, 19 __ . 

Water Resources Director 

Recorded in State Record of Water Right Certificate number 

IS 71472 



OCT 04 '95 04: 43PM ~HLDLIFE DIV & HDC . 
Bailey; IWR PFO Comments; Owhee, Malheur and Malheur Lake Basins 
Page3 
October 4, 1996 

8) 71457 

In the reach description the phrase "AT RIVER MILE 0.0" should be deleted. 

9) 71475 

Proposed flow for the month of May should be 2.39 cfs 

10) 71814 

Monthly flows of 2 cfs and a lake level of 4081 feet above mean sea level are requested in the 
application. The PFO discusses both but only proposes the 4081 foot lake level. The PFO states 
that the proposed use does not fully appropriate the source and that the full amount of water 
requested (2 cfs) may not be available during some months, which is the basis for not establishing 
the statutory "presumption", but not a basis for not issuing the monthly flows as requested or at 
the EANF level. ODFW believes the requested monthly flows are necessary to ensure the lake 
level is maintained and requests that these flows, or some other amount not exceeding EANF be 
included in the final order/certificate. If the WRD needs more time to develop EANF flows for 
this application, we can waive the requirement of having the certificate issued by October 31, 
1996. 

1 I) Presumption Findings: 71454, 71457, 71470, 71472 

The PFOs for these applications appears to be in error on the findings of whether the statutory 
presumption has been established. The PFOs conclude that the presumption is not established 
because: 

"Water is not available for the proposed use at the amount requested year round because 
unappropriated water available is less than the amounts requested during some months." 

However, requested flows do exceed EANF estimates during all months, as reported in the PFO. 
ODFW has reviewed WRD estimates of available flows at the 80% exceedence level also, and 
found that requested flows also exceed the 80% available flows during all months also. 
Therefore, flows ARE available to meet the proposed use and the correct finding should be that 
the statutory presumption HAS been established. 

ODFW requests that WRD review the flow data in these applications and revise their findings. 
ODFW also requests that where WRD concludes that the presumption has in fact been 
established, that this new finding be reflected in the Final Order. 



Oregon Water Resources Department 
Water Rights/Adjudication Section 

Water Right Application Number: IS 71472 

Proposed Final Order 

Summary of Recommendation: The Department recommends that the attached 
draft certificate be issued with conditions. 

Application History 

On 3/28/91, the Oregon Department of Fish and Wildlife submitted an 
application to the Department for the following instream water right 
certificate. 

Source: 

County: 

SILVIES R tributary tow FK SILVIES R 

Grant 

Purpose: Migration, spawning, egg incubation, fry emergence, and 
juvenile rearing. 

The amount of water (in cubic feet per second) requested by month: 

JAN 
1st¾ 10.0 
2nd¾ 10.0 

FEB 
10.0 
12.0 

MAR 
15.0 
15.0 

To be maintained in: 

APR 
15.0 
15.0 

MAY 
15.0 
15.0 

JUN 
15.0 
12.0 

JUL 
10.0 
10.0 

AUG 
10.0 
10.0 

SEP 
10.0 
10.0 

OCT 
10.0 
10.0 

NOV 
10.0 
10.0 

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW, 
SECTION 22, TOWNSHIP 168, RANGE 29E WM); TO TROUT CREEK AT RIVER 
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 198, RANGE 31E WM) 

DEC 
10.0 
10.0 

The Department mailed the applicant notice of its Initial Review on 
December 11, 1995. Public notice of the application was provide in the 
Department's weekly public notice on December 26, 1995. Comments were 
received for 30 days. 

The following supporting data was submitted by the applicant: 

(a) Fish and Wildlife Resources of the Malheur Lake Basin, Oregon, 
and Their Water Requirements; March, 1968. 

(b) Determining Minimum Flow Requirements for Fish, ODFW Report 
January 20, 1984. 

(c) Developing and Application of Spawning Velocity and Depth 
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of 
the American Fisheries Society, April 1973. 

(d) Determining Stream Flows for Fish Life, Oregon State Game 
Commission Report, March 1972. 
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(e) A letter dated April 5, 1996, stating that the flows requested 
in this application are the minimum amount necessary to 
restore, protect and enhance populations and habitats of 
native wildlife species at self-sustaining levels 

In reviewing applications, the Department may consider any relevant 
sources of information, including the following: 

- comments by or consultation with another state agency 
- any applicable basin program 
- any applicable comprehensive plan or zoning ordinance 
- the amount of water available 
- the proposed rate of use 
- pending senior applications and existing water rights of record 
- the Scenic Waterway requirements of ORS 390.835 
- applicable statutes, administrative rules, and case law 
- any comments received 

An assessment with respect to conditions previously imposed on other 
instream water rights granted for the same source has been completed. 

An evaluation of the information received from the local government(s) 
regarding the compatibility of the proposed instream water use with land 
use plans and regulations has been completed. 

The level of instream flow requested is based on the methods of 
determining instream flow needs that have been approved by administrative 
rule of the agency submitting this application. 

Findings of Fact 

The basin Basin Program allows the proposed use. 

Senior water rights exist on this source or on downstream waters. 

The source of water is not above a State Scenic Waterway. 

The source of water is not withdrawn from appropriation by order of 
the State Engineer or legislatively withdrawn by ORS 538. 

The estimated average natural flow for the lower end of the requested 
reach is as follows (in cubic feet per second): 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
38.4 58.3 127.0 393.0 320.0 154.0 41.2 21.6 21.5 20.3 26.1 30.7 

Conclusions of Law 

Under the provisions of ORS 537.153, the Department must 

presume that a proposed use will not impair or be 
detrimental to the public interest if the proposed 
use is allowed in the applicable basin program 
established pursuant to ORS 536. 300 and 536. 340 or 
given a preference under ORS 536.310(12), if water 
is available, if the proposed use will not injure 
other water rights and if the proposed use complied 
with rules of the Water Resources Commission. 
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The proposed use requested in this application is allowed in the 
basin Basin Plan. 

No preference for this use is granted under the provisions of ORS 
536. 310 (12). 

The proposed use will not injure other water rights. 

The proposed use complies with rules of the Water Resources 
Commission. 

The proposed use complies with the State Agency Agreement for land 
use. 

The proposed instream flows do not fully appropriate this source of 
water year round. Water is available for additional storage. 

Water is not available for the proposed use at the amount requested 
year round because the unappropriated water available is less than 
the amounts requested during some months. 

For these 
discussed 
therefore 

reasons, the presumption set forth in ORS 537.153, as 
above, has not been established. The application 

has been processed without the statutory presumption. 

"When instream water rights are set at levels which exceed current 
unappropriated water available the water right not only protects 
remaining supplies from future appropriation but establishes a management 
objective for achieving the amounts of instream flows necessary to 
support the identified public uses." OAR 690-77-015(2). 

"The amount of appropriation for out-of-stream purposes shall not be a 
factor in determining the amount of an instream water right." "The 
amount allowed during any time period for the water right shall not 
exceed the estimated average natural flow ... " (excerpted from OAR 690-
77-015 (3) and (4)). 

Because the proposed use exceeds the available water, it can not be 
presumed to be in the public interest. However, under the direction of 
OAR 690-77-015 (2) (3) and(4), the proposed use is in the public interest 
up to the limits of the estimated average natural flow. 

Oregon law allows certain uses of water to take precedence over other 
uses in certain circumstances. When proposed uses of water are 
insufficient for all who desire to use them, preference shall be given 
to human consumption purposes over all other uses and for livestock 
consumption over any other use (excerpted from ORS 536.310 (12)). 

The Department therefore concludes that 

• the proposed use, as limited in the draft certificate, will 
not result in injury to other water rights, 

• the proposed use, as limited in the draft certificate, will 
not impair or be detrimental to the public interest as 
provided in ORS 537.170. 

• the proposed use, as limited in the draft certificate, will 
include the following conditions: for purposes of water 
distribution, this ins.tream right shall not have priority over 
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human or livestock consumption. 
• the flows are to be measured at the lower end of the stream 

reach to protect necessary flows throughout the reach. 
• the stream flows listed below represent the minimum flows 

necessary to support the public use. 

JAN 
1st½ 10.0 
2nd½ 10.0 

FEB 
10.0 
12.0 

MAR 
15.0 
15.0 

APR 
15.0 
15.0 

MAY 
15.0 
15.0 

JUN 
15.0 
12.0 

JUL 
10.0 
10.0 

Recommendation 

AUG 
10.0 
10.0 

SEP 
10.0 
10.0 

OCT 
10.0 
10.0 

NOV 
10.0 
10.0 

DEC 
10.0 
10.0 

The Department recommends that the attached draft certificate be 
issued with conditions. 

}l 

ator 
R>'-'nghts and Adjudications Division 

Protest Rights 

Under the provisions of ORS 537.153(6) or 537.621(7), you have the 
right to submit a protest against this proposed final order. Your 
protest must be in writing, and must include the following: 
• Your name, address, and telephone number; 
• A description of your interest in the proposed final order, 

and, if you claim to represent the public interest, a 
precise statement of the public interest represented; 

• A detailed description of how the action proposed in this 
proposed final order would impair or be detrimental to 
your interest; 

• A detailed description of how the proposed final order is in 
error or deficient, and how to correct the alleged error 
or deficiency; 

• Any citation of legal authority to support your protest, if 
known; and 

• If you are not the applicant, the $200 protest fee required by 
ORS 536.050. 

• Proof of service of the protest upon the applicant. 

Your protest must be received in the Water Resources Department no 
later than October 11, 1996. 

After the protest period has ended, the Director will either issue 
a final order or schedule a contested case hearing. The contested 
case hearing will be scheduled only if a protest has been submitted 
and if 
• upon review of the issues the director finds that there are 

significant disputes related to the proposed use of 
water, or 

• the applicant requests a contested case hearing within 30 days 
after the close of the protest period. 
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Dru'U'T 
STATE OF OREGON 

CERTIFICATE OF WATER RIGHT 

THIS CERTIFICATE ISSUED TO 

Oregon Water Resources Department 
158 12th Street NE 
Salem, Oregon 97310 

The specific limits for the use are listed below along with conditions of use. 

Source: 

County: 

SILVIES R tributary to W FK SILVIES R 

Grant 

Purpose: Migration, spawning, egg incubation, fry emergence, and juvenile 
rearing. 

To be maintained in: 

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW, 
SECTION 22, TOWNSHIP 168, RANGE 29E WM); TO TROUT CREEK AT RIVER 
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 198, RANGE 31E WM) 

The right is established under Oregon Revised Statutes 537.341. 

The date of priority is 3/28/91. 

The following conditions apply to the use of water under this certificate: 

1. The right is limited to not more than the amounts, in cubic feet per 
second, during the time periods listed below: 

JAN 
1st½ 10.0 
2nd½ 10.0 

FEB 
10.0 
12. 0 

MAR 
15.0 
15.0 

APR 
15.0 
15.0 

MAY 
15.0 
15.0 

JUN 
15.0 
12. 0 

JUL 
10.0 
10.0 

AUG 
10.0 
10.0 

SEP 
10.0 
10.0 

OCT 
10.0 
10.0 

NOV 
10.0 
10.0 

DEC 
10.0 
10.0 

2. The water right holder shall measure and report the in-stream flow 
along the reach of the stream or river described in the certificate 
as may be required by the standards for in-stream water right 
reporting of the Water Resources Commission. 

3. For purposes of water distribution, this instream right shall not 
have priority over human or livestock consumption. 

4. The instream flow allocated pursuant to this water right is not in 
addition to other instream flows created by a prior water right or 
designated minimum perennial stream flow. 

5. The flows are to be measured at the lower end of the stream reach 
to protect necessary flows throughout the reach. 

Witness the signature of the Water Resources Director affixed this __ day of 



_____ , 19 __ . 

Water Resources Director 

Recorded in State Record of Water Right Certificate number 

IS 71472 



February 17, 1994 

Water Rights Section 
Water Resources Department 
3850 Portland Rd., NE 
Salem, OR 97310 

~fi:.-(ftiVfD 
FEB .1 7 1994 

WATER i,ESOURCES DEP-
SALEM, OREGO~f OREGON 

RE: Instream Water Right Application #s 70249, 70288, 
70942 through 70944, 70946 through 70960, 71221 
through 71280, 71282 through 71890, and 71921 through 
72946; Reports of Technical Review 

General comments 

According to OAR 690-77-026 (1), WRD "shall undertake a 
technical review ... and prepare a report." This subsection 
further lists 8 ((a) - (h)J mandatory criteria which, as a 
minimum, must be assessed during the technical review. 
ODFW has concerns with the apparent level of assessment 
relative to subsection (c): 

OAR 690-77-026 (1) (c)--Assessing the proposed instream 
water right with respect to conditions previously 
imposed on other instream water rights granted for use 
of water from the same source. 

In the 115 subject reports of technical review, WRD is 
proposing to condition each application to exempt human and 
livestock consumption from regulation in favor of these 
instream rights as follows: 

This instream right shall not have priority over 
human or livestock consumption. 

Instream water right certificates in the North Coast basin 
based on conversion of minimum perennial streamflows 
generally contain similar conditioning language giving 
preference to the listed uses. 

By rule, WRD's technical review process includes assessing 
conditions previously imposed on other instream water 
rights from the same source. If found to be appropriate, 
WRD may propose that new instream water rights contain the 
same exemption. There is no requirement that this 
exemption be automatically included as part of a technical 
review. 

DEPARTMENT OF 

FISH AND 

WILDLIFE 

2501 S\,V First /\\'l'nue 
PO Box 59 
Portland, OR 97207 ~ 

(503) 229-5400 
TDD (503) 229-o-!59 



North coast Basin IWRs 
February 17, 1994 
Page 2 

When ODFW reviewed WRD files on some of these applications for 
documentation of assessments of prior conditions, we found nothing 
to indicate that any such assessments had been done. --, ODFW, 
therefore, assumes that the required assessments were not done and, 
therefore, objects to the routine placement of the proposed 
exemption on any of these applications on the grounds that to do so 
would be contrary to the public's interest in maintaining fish 
populations in North coast basin streams. OAR 690~11-195 (4d). 

Specific comments 

Application# 70948 

section 5, Proposed Conditions, is missing from this Report of 
Technical Review. 

Application# 71241 

For the month of December: 

1. The minimum flow level recommended by ODFW in the North Coast 
basin Environmental Investigation Report is 88 cfs. 

2. The reported estimated average natural flow for December here 
is 131 cfs. 

3. WRD is proposing in the Report of Technical Review to allocate 
80 cfs. 

ODFW believes the proper amount to be protected during December is 
88 cfs. 

Application# 71258 

Here, the estimated average natural flow is less than the minimum 
flow recommended by ODFW for the entire year. Because this is the 
only instance where this has happened to date, the occurance is 
suspect. ODFW requests that the water availability analysis for 
this reach of Miami River be reexamined. 

Application# 71280 

The recommended flow numbers listed for September through April in 
the Application Information and Technical Review sections of the 
Report of Technical Review do not agree. Those listed in the 
Application Information section are correct. 



North coast Basin IWRs 
February 17, 1994 
Page 3 

Thank you for the opportunity to comment. 

sincerely, 
• 

Albert H. Mirati, Jr. 
Water Right Review Coo 

c. WaterWatch of Oregon (public information request) 
Jill Zarnowitz/Stephanie Burchfield 
Penny Harrison, DOJ 

FILE: NCOAST.IWR 



Richard}. Cowan 
Suntex Ranch 

HC 74 Box 100 
Riley, Oregon 97758 

April 26, 1991 

Oregon Water Resources 
3850 Portland Road N.E. 
Salem , Oregon 97310 

Attention: Mike Mattick 

Gentlemen: 

Phone 
(503) 493-2457 

I have lived in this locality on Suntex Ranch JO years 
and have observed Silver Creek i n its several seasonal 
stages, as well as having observed the effects of 
climatic change--from wet years to dry years. 

In the spring flights of geese, ducks, cranes , swans, 
and other waterfowl arrive to take advantage of the 
flooded meadows. It is usual for ducks, kildeer, even 
herons and others to nest here. 

Hay for winter feed and grass for pasture depend on 
water from Silver Creek . Ground water is recharged 
through this system and this is vital to the continuous 
use of these meadows. 

There are , however, very few years when Silver Creek 
flows for twelve months. In an average year we can 
expect it to be dry in summer . During drought con­
ditions there is no instream flow in a large section 
of downstream Sil ver Creek, while upstream flow is 
greatly reduced and will dry up earlier than average . 

I believe there should be no changes in the water rights 
of Silver Creek without a thorough and indepth study 
over a period of years . Hasty and ill-advised decisions 
can create havoc and take years to remedy. 

Very truly yours, 

Mrs. Richard J. Cowan 

Water Rights certificate number 14039 

I • 
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B8iOHE THE HAT8R H8SOUHCES COHHlSSION or THE 

1.n 'l'h e l-1at te r of In s tre a m 
I'{ ate r R i g ht S App l i Ca ti On S 

t' i l e d by t he ore go n Depa rtm e nt ) 
ot iish a nd Wildli fe ) 

Appl ication No s . 71471 

REQUEST fOH REVIEW 

Comes now, s un tex Rancl1, to re que st th e Hater Resou rces 
Comm ission tor a r e v ie w a nd conteste d case !teari ng on the above set 
to r th a pp l l ca ti o 11 8 t i 1 e d by t he Oreg on lJ e part me n t o f F i s h a nd l'/i 1 d 1 i f e 
ior i n stream Hater rig hts, purs u a nt to OAR 690 - rt - 0 30 . Sai d ranc h 
represent as tallows : 

( 1 ) Sun tex Hanch represe nts a member ot th e public within 
Har11ey Co un ty who ls a Hater user a nd/ or wh o may app ly to appropriate 
water i n Lh e tuture, a nd t hat said ra nc h within Ha rn e y Co un t y wo uld be 
a dverse l y attecte d by t h e granting o f th e s ub ject a pplications. 

( ~ ) Th e lnstream wa t er right s applied t o r wil l be was t eful, 
une uonomic, impract ica l a nd un reason a bl e in t hat t he tlow rates applied 
tor request a hi g her qu a11tity at f l ow t h a n is necessary to s uppor t t he 
tis h and wi ldli fe popul a tion s i nvolved. Th e f low rates, timin g a nd 
l ocation ot t he instream water rights a pplied f or are wastef ul and 
un reaso nab l e a nd d o not serve a public u se . 

Th e instream water right s would e liminate ma ny flood 
irrigated meadow s whi c l1 provide ha bitat for t h e waterfowl that fly o ver 
t he Pacific Flyway a nd e l i minate ha bitat tor the wildli fe that 
present l y live in the meadows a nd s urro undi ng areas . 

I n the s ummer wh e n s tre a mtlows decrease a nd the water 
temperatu re warms some of t he water us e d to f lood irrigate l eaves the 
soi l a nd return s to t he stream. '!'hi s provides coo l er te mperatures for 
tlsh ha b itat . 

F lood irri gation rec harges t he water table. Over 90 
percen t at reside nLial water i n Harney Coun ty comes fro m we lls. Th is 
i ncl udes t h e cities of Bu r ns a nd Hi nes . Instream water rights would 
not a ll o w t he water tables to be recharged. 

( 3 ) Th e propo sed i nstream water rig ht s will impe d e t he 
order l y econom ic d e ve lo p me n t of th e wate rs i nvolve d for multipl e 
purposes since sai d rights will a pp ropriate a ll r e main i n g a vail a bl e 
1·1 a Le rs j_ n t h e s Lr e c1 ms na me d , a nd pre v e n t a ny f u rt he r a ppr op r i at i on s by 
other water u sers. Any o ther potential u ses at t he wate r resource are 
toreclosed by the excessiv e a mount s a ppli ed tor a nd t he app lication s 
\·7 J 11 j e op a r cl i z e a nd have a s i g n i t i can t ad v e rs e a f t e c t o n the u se of 
water t or t he b roades t ran ge of publ ic good. 

(4 ) Th e a pplicat ions li st f l ow l e vels whi c h excee d t he 
e i:i Li m a t e ct a ve rage n at u r a 1 t 1 o 1·1 o f th e in v o l v e d s tr e a ms . 'I' h e me t h o d 
u se d o f s e t t i n g t 1 o 1-1 1 e v e 1 s ( " 0 re go n Me th o d " ) doe s n ot ad j u s t for 
s e as on a 11 y n a t u r a 1 f 1 o 1·1 ct e t i c i e n c i e s . 

(b) Th e propose d i n s t ream water r ights are b ased on 
l n ad e qu a t e tac t u a 1 d a t a to s u pp o r t t h e f 1 o 1·1 l e ve 1 s re q u e st e d . In 
a ddi t ion, t h e me thodology u sed to de te r mi ne t h e t 1 0 1·1 rates ( "O regon 
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l!ethod") ts inherent.Jy ti.awed and said methodology was appU.ed 
inaccurately a11d co11trary to its own criteria and recommendations to 
set the J)roposecl tlow rateH. 

llany ot these creeks run (try during the summer on an 
ctverage year. 11 J1j.s ra11cl1 reqttests before a11y of tl1ese instream flows 
be set that tive years of data be accumulated showing the actual flow 
oi tl1ese c:reeks a11d rivers. t'or example, a guage station on Claw Creek 
shows that the creelt has been dry for the last three years durinq late 
sprinq to lat.e la.I I, Silver Creek has not pasrH,d the Suntex Schoo.I tor 
the past t1-10 years. '!'rout Creek has not emptied into the Silvies tor 
ti"' .Last three years. /\lso records on the Stlvtes Hiver tor the past 
U,re,e years show river levels below the minimums tor ,July throuqh 
OcLoheL. 

(6) The methodology used to set the tlow levels (''Oreqon 
t-h~Lhod") iH not. app.l..ieable t.o some ot the involved st.reams du(~ to the 
li.mitatiollS o.L Ha:Ld nlf!thodo.l.oqy. 

( ·,) 'l'IH~ standard uscid to set tlow rates appears to be based 
<>ll opt:imun1 !lrodt1ction levels an<i/or OJ>timum llenefits, ratl1er tl1an the 
minimum quant:iLies necessary to support t.i.sh and Hildlite populations. 

( 8) '!'ho .inHtrea,11 water ri.qhLc: appU.ed tor 1·1U.l be 
1>reit1dicia.l. to tl1e pu)Jlic interest due to tile excessive tlow rates 
rE~quested and Lile appropriation ot a.l.l.. rernaininq available waters. 

( ~J) the use appl.ied toe J.n t~vc~ry stream is to provide tor 
mictrat:ton, Hpawninq,. eqq incubat:i.on, try emerqenci:~, and/or ·juvenile and 
adulL reari11g tor specified species of tish wl1ereas, in tact, sucl1 use 
as Lo al.L tlH~ spec:ies named in the various applications and as to aJ.1 
s,1cl1 tisl1 activity does not exist within all such streams. Tl1ere is no 
a.LJeqat.i.on that such use exists w.i.thin t.ht~ subject streams, and there 
LB no statutory or reasonab.te justification to apply for the protection 

c>i'. a t1se t~Jiat does 11ot exist. 
(10) Granting the applications as tiled prevents permits for 

Lile clevs,lopment. ot otl:-stream 1-1atertnq taci1ities for stoclniater 
purposf~s, and intP.rteres w:i.th a.J.ternatives tot~ stockwatering as part ot 
riparia11 area ma11aqeme11t. 

lf tl1ese ir,stream tlows are approved as applied tor 
LIH·~Y \•1,i.11 liave ct siqniticant impact on many ot our ranch decreasinq 
and/or (~.J.irn.i.nattnq hay p>~oduction and livestock watering. \'lith these 
de<~rf~tt:-::es thee; economic v.iabiJity ot th.is tamily owned operation is in 
qufit::tion. 1l1 heHc! opnLt·.tLions are the main Bupport tor the local tax base 
J:<)): th.i.H county, which would r(:!Bul L in .I.ess income Lo support all tax 
b.-.1.1-H~d BE!rviceH such as our hospita1, schools, and roads. 

UafHHl on tlH~ above set torth considerations, Suntex 
H< .. UH~h t'f!(ftH~Ht thctt they be t\ part.y to a c~ontested case heari1HJ to be 
c:onduei.:.ed rc~vJet·/ the~ appJ..i.cctt.i.ons tt.l.ed by the Orc~qon Department ot 
l:'Jsh and \'l.iJ.dJ.it,-~. Due t.o the objectious raised t.o f:>ai.d app.1.icat:i.ons, 
Lhn :i..nstnam water )':i.qhLH :-:houJd he rn_ir~cted and t.he OIH1 \'I ordered t:o 
h<l1L any turth(~r appl.i.c,1tions tor instreall\ water r.iqhts until such time 
ttH •~Ile applJ.ccttio11H are HUJlJJortA<l l>y aclec1uate 1'.actual clata a11d JJroper 
ut:i...1.'izaL:i.on ot aceepLabJ..e scient:i..ti.c methodo.loqy. In thH alternative, 
:;atd "i.nst.ream ~-,aLer :riqhtH ~-:hou.l..d bf~ rc~dueed to minimum flow rat(~s 
rc:df~onab l.y 11<-~cessd:ry to support tish and wiJ.d.J...ite subject to existinq 
v1aL(~r r.i.qhLB, v1"i. Lh a cond.i L:i.on to exempt tl1e use ot watt:!r tor dornestj_e 



or huma n con s umption a nd l ivestock u ses . 

H~SPECTfULLY SUBHlTTtU t h is 26th day of Apri l, 1991 

By: ~ &vzirt ,/ 

He 1 e 11 co,-,a n 
S un tex Ha n ch 
Riley, Oregon 97758 



Certiticate ot Hail i n g 

Tl1is is to cerLify t h at t h e abo v e a nd toregoinq wa s duly served 
upon Lhe OL'et10 11 JJeparL1n ent ot fis lt and 1·Tild lit e at t heir a ddress , by 
1· e q u 1 a r ma i 1 , po st a q e - prep a i ct , th i s 2 b th day o t Apr i 1 , 1 9 ':1 l , as 
to l 1 o 1·1 s , to - 1·11 l'. : 

Oreqon IJepartment ot l:'ish 
2 ~01 S W first Ave. 
Portland, Oregon ':1'/ '2.0'I 

l'li ldlite 

8iqned: _ ::dk &w-cnv 
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BE~OHE THE WATEH HESOUHCES COMMISSION 0~ THE STATE 0~ OREGO N •~ 

ln The Hatter of I n stream 
1·1 ate r H i g h t s Appl i cation s 
~iled by the Oregon Departme n t) 
of ~ish and Wildlife ) 

Application Nos. / 14 7 1, 7 1472 

REQ UEST FOR RE VIEW 

Comes now, Hotchkiss Company Inc . , to request t h e Water 
Nesources Commi ssion tor a re vi e w a nd contested case hearing on the 
above set torth application s filed by the Oregon Department of Fish and 
Wildlife for instream water rights , pursuant to OAR 690-77-030. Said 
company represent as follo ws: 

(1) Hotch kiss Company I n c . represent a me mber of t h e public 
within Harney Co un ty who is a water u ser and/or who may appl y to 
appropriate water in t h e f u t ure , and t hat said company with in Harney 
County would be adversely affected by t h e granting of t h e s ub ject 
app l ications. 

(2) The i n stream water right s applied for will be wasteful, 
uneconomic, i mpractical and unreasonable in that the flo w rates applied 
tor request a higher q u a ntity ot flo w t h an is necessary to s upport the 
fish and wildlife population s invol v ed . The flo w rates, timing and 
location of t h e i n stream water righ ts app li ed for are wasteful and 
unreasonable a nd do not serv e a public u se . 

The instream water righ ts would eliminate ma n y flood 
irrigated meadows which prov i d e habitat for t h e waterfowl t h at fly over 
t h e Pacific 1nyway and eliminate habitat tor t he \•7ildlife t h at 
presently l ive in t h e meadows and s u rro und ing areas . 

I n the s ummer when streamtlows decrease and t h e water 
temperatu re warms some of t h e water u sed to flood irrigate leaves the 
soil and retu rns to t h e stream. This prov ides cooler te mperatu res for 
fis h habitat . 

Flood irrigation recharges t h e water tab le . Over 90 
percen t of resi dential water in Harney Co unty comes fro m wells . This 
includes t h e cities of Burns a n d Hines. I n stream water righ ts wo u ld 
not allow the water tables to be rec h arged. 

( ~ ) The proposed instream water rig h ts will i mpede the 
orderly econ o mi c development of t h e waters i nvolved for multiple 
purposes since said rig h ts will appropriate all remaining available 
waters i 11 the streams named, and prev ent a n y f u rth er appropriations by 
other water users. Any oth er pote n tial u ses of t h e water resource are 
foreclosed by t h e excessive a mo un ts applied for and t h e app l ication s 
will jeopardize and l1 a v e a signiticant adv erse affect o n t h e u se of 
water for the broadest range of public good . 

(4) The app l ication s list flo w levels wh ich exceed t h e 
estimated average natural f l o w of t h e involved streams . The method 
used ot i;etti n g tlow levels (" Oregon J.leth od" ) does not adjust for 
seasonally natural flow deficiencies. 

(~) The proposed instream water rights are based on 
inadequate fact ual data to support the flow levels requested . In 



addition, the methodoloqy used to determine the tlow rates (''Oreqon 
Hetl1od'') is inherently flawed and said methodoloqy was applied 
i11accurately a11d contrary to its ow11 criteria and recommendations to 
set the proposed tlow rates, 

Hany ot these creeks run dry during the summer on an 
averaqe year. Tl1is company requests before any ot these instream flows 
be set that tive years of data be accumulated showinq the actual flow 
ot these creeks and rivers. for example, a guage station on Claw Creek 
shows that the creek has been dry for the last three years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past two years. Trout Creek has not emptied into the Bilvies tor 
the last three years. Also records on the Bilvies River for the past 
three years show river levels below the minimums for July through 
October. 

(6) The metl1odoloqy used to set the flow levels ("Oregon 
Method'') is 11ot applicable to some ot the involved streams due to the 
limitations ot ;;aicl methodology. 

( '/) '!'he standard used to set flow rates appears to be based 
011 optimum production levels and/or optimum benefits, rather than the 
minimum quantities necessary to support tish and wildlife populations. 

(8) 'l'he instream water rights applied tor will be 
prejudicial to tl1e public interest due to the excessive flow rates 
requested and tl1e appropriation ot all remaining available waters. 

(9) The use applied tor in every stream is to provide tor 
miqratio11, spawning, egg incubation, fry emergence, and/or juvenile and 
adult rearinq tor specified species ot tish whereas, in tact, such use 
as to all the species named in the various applications and as to all 
such tisl1 activity does not exist within all such streams. There is no 
allegatio11 tl1at such use exists within the subject streams, and there 
is 110 statutory or reasonable justification to apply for the protection 
ot a use that does not exist. 

(10) Granting the applications as tiled prevents permits tor 
tl1e development of ott-stream watering facilities for stockwater 
purposes, and interferes with alternatives tor stockwatering as part of 
ri1>arian area managemel1t. 

It these instream flows are approved as applied for 
tl1ey will l1ave a significa11t impact on many of our ranch decreasing 
and/or eliminating hay production and livestock watering. With these 
decreases the economic viability of this family owned operation is in 
question. These operations are the main support tor the local tax base 
tor tl1is cou11ty, which would result in less income to support all tax 
based services sucl1 as our hospital, schools, and roads. 

Based on tl1e above set forth considerations, Hotchkiss 
Company I11c. request that they be a party to a contested case hearing 
to be cor1ducted to review the applications tiled by the Oregon 
Uepartme11t of fish and Wildlife. Uue to the objections raised to said 
ctpplications, the i11steam water rights should be rejected and the ODFW 
ordered to halt a11y turther applications tor instream water rights 
1111til s11ch time as the applicatio11s are supported by adequate factual 
data and proper utilizatio11 of acceptable scientific methodology, In 
Lile alt.ernative, said instream wat.,er rights should be reduced to 
nd.nimum I.low rates reasonably necessary to support fish and wildlife 



sub7ect to existing water riglits, witll a condition to exempt the use of 
water tor domestic or human consumptio11 and livestock uses. 

HBBPBCTrULLY BUHNITTBU this 26th day of April, 1991 

Hy: _ _mj~~W:1-----
Doverspike, President 

Hotchkiss Company Inc. 
Btar Ht l Box 132 
Hurns, Oregon 97720 
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Certiticate ot Haili n g 

Th is js Lo certity t h at the abov e a n d foregoi n g was d ul y served 
u p o 11 t h e o L' e q o II J> e pa rt me u t o t }' i sh a n d 1'11 1 d 1 i f e at t h e i r add re s s , by 
req t1l ar mall, postaqe - µrepaid, t h is 2bth day ot Apri l , 1991, as 
J:ol lo\·/S, Lo - wi L: 

ore go n lJ e par 1.-me 11 t o t F l s h I'll l <.1 1 i f e 
l ~0l SW first Ave. 
Portlan d , Oregon 91~01 

Sign ed : 
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' • I ·"O(J '( \ I I , I ,,, < v r,t.,, 
ORE',Go N' . ,Le.., 'N , i. BEFORE THE WATER RESOURCFlS COMMISSION OF THE STATE OF _ v 

I n Th e Matter of Instream 
Water Rights Applications 

App lt cRt ion Nos. 7 1 472,71474 

Filed by t he Oregon Departme nt) 
o f Fish a nd Wildlif e ) 

REQUEST FOR REVIEW 

Co rnes noH, .~vyf/at-YL2ta1_; J i ~ -/4~,At-~th e \·fate r Re sou rces 
Commi ssion for a re vi ew a nd c ontes t e d case heari ng on the a bove se t 
forth a pp 1 j cat i on s f i 1 e cl b y the Ore go n De pa r t in e n t o f F i sh a n ct \"l i 1 d 1 i f e 
for instream water rights, pursuant to OAR 690 - 77 -030 . Sairl ranch 
re p resent as fo llows : 

( 1 ) . 1/ 

wi t hin Harn ey Coun who 
appropr iate water in th e 
County would be a dverse ly 
a ppli cat ion s. 

represents a me mber of t h e publi c 
a water use r a nd/ or who may apply to 

utu re, an d that sa id ran c h wi t hin Harney 
affected by the granting of the s ubject 

( 2 ) Th e i nstream Hater r i ghts app li ed for Hill b e wasteful, 
u n e con om i c , i mp r a c t i ca 1 a nd u n re as on r1 b 1 e i n t ha t the f 1 o \·1 rate s a pp 1 i e d 
for reques t a hi g her quantity of flo \·T th a n i s necessary to s upport th e 
fish an d wi ldlife populat ion s involve d. Th e flow rates, t iming and 
loc a ti on of t he i n stream water rights app lied for are wastefu l and 
un reaso na bl e and do not serv e a publi c u se. 

Th e instream water righ t s would e liminate ma ny fl oo d 
irrigated meadoHs wh i c h prov ide habitat for the wa t erfowl that fly over 
the Pac ific Flywa y a nd e limin a t e ha blta t for the wildlif e that 
presentl y Jive in the meado\·1s a nd ::::urround i ng areas. 

In th e s umme r wh e n streamf l ows decrease a nd t he water 
temperature warms some of the water use d to flood irr igate l ea ves t h e 
soi l and returns to t he s trea m. Thi s p r ovides cooler temperatures for 
f i s h habita t. 

Flood irrigation rec harges t he water tabl e. Over 90 
percen t of ~esi d e nti al water in Ha r ney County comes from wells. Thi s 
includes the cit i es of Burn s a nd Hines . Instream water r ight s would 
no t al low the water table s to be recharged. 

( 3 ) The proposed ins tream water right s wil l impe de the 
order l y eco nomic developme n t of th e waters involved for m11l tip l e 
pu rposes s ince said rights will a pp ro p r i a t e all remaining available 
waters in th e s treams na me d , a nd pre ve nt a ny further a ppropr i a ti ons by 
other wa t er u se r s. Any other potential uses of t h e water resou rce are 
f oreclose d by t h e excessi ve amounts appli ed for a nd t he appl i cat ion s 
will j eopardi ze and ha ve a s ignifica n t a dverse a ff ect on t he u se of 
water for t h e broadest range of pub li c good. 

( 4 ) Th e app licat ion s list flo w l e ve l s wh ich exceed t he 
estimated ave r age natura l f l ow of the involve d streams. The method 
us e d o f s e t t i n g f 1 o \·1 1 eve 1 s ( " O r c go n Me th o d " ) doe s not a d j u s t for 
seasonal l y natural f l ow defjciencies. 



(5 ) Th e proposed instream water right s are b ase d on 
ina dequate factu a l data to s uppo rt t h e f l o w l eve l s requeste d . In 
a d d j tion, t h e me t h odo logy u se d to determine t h e flo 1·1 rates ( "Oregon 
Me thod '' ) is inhe re n t ly f l a we d a nd sa id meth odology was app l ied 
inacc u rate ly a nd cont rary to it s own criteria and rec ommendation s to 
set t h e propose d flow rates. 

Ma ny of t h ese creeks r un d ry du ring t h e s ummer on a n 
average year . Th is ranc h requests b efore a ny of t h ese instream flo ws 
b e set t h at five years of d a t a b e acc umul ated s howing th e actua l flow 
of t h ese cree k s a nd r ive rs. Fo r exampl e , a g u age station on Claw Cree k 
s how s t h a t t h e creek has b een dr y for t h e l as t t h ree years du ri n g late 
spring to l ate fa ll . Si lver Cree k h as not passed t h e Sun tex Schoo l for 
t h e pas t t wo years . Trou t Cree k h as not e mpti e d into the S ilvies for 
t h e last t h ree years. Al so record s on t h e Silvies River for t h e past 
t hree years s ho w river l e v e l s below the minimums for July through 
October. 

(6) Th e meth odology u sed to se t t h e f l o w l e vel s ( " Orego n 
Heth o d '' ) i s not app licable to some of t h e invol v e d streams due to t h e 
limitatio n s of sa id me thodology . 

( 7 ) Th e s tandard u sed to set f l ow rates appears to be based 
on optimum producti on leve l s a nd/ or opti mu m b e n e fit s, rather t h an t h e 
minimum q u a n t i ties necessary to s uppo rt fis h a nd wildlif e popul a ti o n s . 

( 8 ) The i n s tream water r ight s a ppli e d for will be 
prejud i cial to t h e public interest d u e to t h e e xces s ive flow ra t es 
requested a nd t h e appropri at ion of a ll remai nin g a v a il a bl e waters. 

( 9) Th e use app li e d for in every stream is to provide for 
mig ration, s p a wn ing, egg i n cub at ion, fry e merge n ce, a nd/or j uven ile and 
adu lt rea ring for spec ifi e d s pecies of fis h whereas, i n fact , such use 
as to a ll t l1e species n a me d i n t h e vari o u s appl i ca t io n s a nd as to a ll 
s u c h f i s h acti vi ty d oes not exist with i n a ll s u c h s treams . There is no 
a l legation t hat s u c h u se ex i s t s within the s u bject streams, an d t here 
i s no statutory or reasonab l e justifica tion to a pply for t h e protection 
of a u se t hat do es not exis t.. 

(10) Grant ing t h e a ppli cati o n s as fil e d prevents permits for 
t h e d e v elopme n t of of f -stream wa t ering facilities for sto ckwater 
purposes, a nd in terferes with alternatives for stoc kwatering as part of 
riparian area ma n ageme nt. 

If t h ese instream flo ws are app rov e d as a ppli e d for 
t h ey will h ave a s i g ni f ica nt impac t o n ma n y of o u r ranch decreasing 
a nd /or eliminat ing h a y p roduction and l ives tock water in g . With t h ese 
d ecreases t h e econ o mic viab ility o f t h is fami ly o wne d o peration is i n 
question . These operat i ons are the main s upport for the loca l tax base 
for t hi s county, whi c h would resul t i n l ess i n come to s u pport al l tax 
b ased servi ces s u c h as o u r ho s pita l, sc h oo l s , a n d roads. 

Based o n t h e a b o v e set fo rth con s iderat i ons, 
requ est that t h ey b e a party to a conteste d case 

conducte d revi e w the appl i ca t ion s filed by t h e Oregon 
Fi s h a nd Wildlife. Due to the o b jections ra i sed to said 

applicat i o n s, t h e insteam water rig h ts s hould b e rejecte d and t h e ODFH 
ordered to halt a n y f u r t her app l ications for i n stream water righ ts 



un t i l s u c h time as t h e app l i cations are s uppo t:' t e d b y a dequ a t e f ac tual 
d a t a a nd p roper u tili za t i on o f acc e p tabl e s cientif ic me t hodo l ogy . In 
the a l ternative , sa i d i n s tre a m wa t er ri g h t s s h ou l d be r educe d t o 
min i mum f l ow r a t es r eas o n a bly n e c essary to s up p o rt f i s h a n d wi ldli fe 
s u b j e ct to ex i s ting water r ig h ts, wi t h a con d itio n t o e x e mpt th e u se of 
wa t e r for do mestic or h uma n con s umption a nd l i v es toc k u ses . 

RESPEC TFULLY S UBMI TTED t hi s _tLth day of Hay , 1 9 91 



Certificate of Hai ling 

This is to certify that the abo ve a nd foregoing was duly serv ed 
upon the Oregon Department of Fish a nd Wildlife at their address, by 
regul ar mail , postage-prepaid, this Lz_th day of May 1991, as follow s , 
to- \·1 it: 

Oregon Departme nt of Fish 
250 1 SH First Ave. 
Portland, Oregon 97207 

l'lildl i fe 



Lu Tlln HdLL(~f' or l.l!SLU~arn 

~·/ d I. l~ t' H i q II I. H l\ )J p I i, ! d L i O ll h 

l' i. ! nd l>V UH~ 0}.(~(j())i lh~Pi.-'\J tm(~llL) 

u.l ~· 1.:~11 dltd \'/ i.Jd.J l. J.e 

i\ppl:ic,-ltl.011 Nos. /L/J'/1. 

('.OIIH~H lllH•/1 ()uarLeL Hoon Cattle Comp<::UlV, LO ):t~CfU(!St the \'lat;(~r 

l{(-~~Hnl,.t~<~H Co1n1ni~-;siou tor a revt<~w ,'tnd uout.(~SLed cJaHe hear:i.nq on thf~ 
dhovt~ };t~L J:ortll dppJ ieations i::tled by the ureqon Department ot Ftsh and 
\'l.tJdltte 1:or i.llHt.reHm \·laLel' r.:i.qht:H, l,)\ll:SUant Lo OAH b~J0•~1·, ... ,.c,J]0. Sa.id 
ra11<:l1 )~i:-:pr<!Ht~nt as J:'oJJnHs: 

( J.) ouaLLt~1· Hoon catt10~ Company rr;pr<~S(~nts a nH-Hnber ot Lhe 
publ..l c; wi t11.i.n Harney CottnLy who Ji--; a wat(~r u:::;t~r and/or Hho may app_Ly to 
appropL:i.dL(~ \·Jater i.n U1e tut.ur-c0; 1 and that saJd ranch \·1ithtn Harney 
CounLV \·louJd l>o adverHeJy atfected by Lhe q1~anLinq oi' the sub·ject 
appJ lea t:i.nnH. 

{ 1.) 'i'hE~ j_nst.r(~arn \·1at.e}: rj_qhts appJ.i..ed tor HtJ.J be wastefuJ., 
u11<-;r;onu1nj c, L1npract_:L(;a.l and unrnasonabJ.e in t.haL the ilo\·l rates applied 
):()l: i~t~qllC!t-:L d l,i.qhet. qnan-i-. .i ty ot t.l.ow t;t1an .i.s necessary to support the 
1.1r:J1 ct11d HiJ.dl.i.J:r~ popuJ<:.-ttionn iiivo.l.ved. 'l'h(:! tJov, J:ates, t:i.m:inq and 
l. o t'; <·l L 1. on n .I L Ii P. in H Lr E~ a rn ,-1 a L n r rt q h ts a pp t i. Fi d tor· a L n \·I a H t e tu 1 and 
unr,~dr>on,d1Je and do not Herv<~ a pul.)1:i.c use. 

11'l1f-! i.1lBLream water :r::i.qhtt; v1ou1d eJ.irninate rna11y tlood 
i.J·1-.1 q<.tLi~ci rnr:!d.<'loo~; v1l1_i_c~h pr:ov i.<le hal)i.tat tot' th(·! \·1at.eLtowJ t.hat tJ.y over 
LIH~ P,H:i Li.c: l"JV\·ldV and c~ti.rninaL<~ habi.t,ctt tor the w.i.ld.l.i.te that 
p;:e:::l·~11t.:..lv !.:i.ve 1.11 Ll1<~ HleddOWH and ~ur).'ound.i.nq area!->. 

Ln Uie :-Hl\Hlllf!X- HIH~n 0tredrnt lows d«:~Ct'(~ase and the v,at,~r 
Lt>:inperdL111·(: \·lannH i:;ome of the \-1<:lLPt·· used to tlood irr.iqat.e .leaveH the 
f{t).i . .L dlid 1.·1!L11r·nH t.o tl10 t>t1·1~(J.rn, 't'hi.f3 prov.i..d<~H- cool1:~r tempf~raturt-'~H tor 

t:i.Hh l1<tJ).i_LaL. 
Yl.ood trT·iqaLion t'<~ch.:lrqc~H the \·later tab.I.(~. Ove:c ':-:l0 

pn1'i~t:11L {)L J.'(~f_:;_i_d(:11L:iaJ t·1aLt:r .l..n Hct1:11ev County comes trom W<·!J.J;--;, 'l'hts 
.i.n,:l.11tlns LIH~ t!-l.ti_(~H ot Hurns and Hines . .l.nf-;Lream oater riqhts wou.Ld 
i10L di.lo~•, Liu! \•JaLer Lcd)te0 t:.o l)e rf~charqed. 

(J) 1l'lt{--'! propoHf-~d i11si,J'."(~arn \·1atf~t- r"i..qht:s Hi.l.J .impede the 
01'de:1. J.y t~t!onomic d(~Vf: I.O))ll\(·:nt. oJ' t:.he \·1at.1:~rs J_nvo.l.ved tor mu.lt:i.pJe 
)JU.t'))08t~S ::.;illCt~ sn.i.d .c.1.qhLS v,t.t.t dl)J)t'OPl.'.laLP. a.1.l rernaillinq availab.Le 
waLe1·f-: :i.n the: /7:tLf~ctmr::: namedr <-UH! preVl~llL any turthc➔ r appropria'L:i.on~> by 
o"Lli(~r waLi~r 11r-;t--~rs. A.nv oLl)nr pot.C:~ntiaJ uses ot Lhe \'lat<~r l:(~source at·e 
tori-~cJot><:d J;y the rixc:1.,~r-;:;.i V(~ arnount:3 dpplted tor dlld tlH~ appJ.icaLions 
\'Ii. t J. if':op<lr·di:1,1~ a1ld J1avc~ c1 sJqn.i..1: i.cant. adv<-:}:Hf~ attect 011 the use ot 
\•1al pr· tor Litt~ broadet">L 1·a1)q1:! oJ" ))lllll.ic: qood. 

( 11) 'l'IH-: dPP.I .i.11..-i.tJ.ons l:i.st t tow l.c~ve.l.s which exceed the 
1-:Hl',im<.tL1~cl ctveraq,~ HdLHL;lJ f:J.ow ot thE~ lnvoJved ntreams. 1J1 he method 
t!l:H::-d oJ: fH~LL"i.nq L to\-! J.eve.l.s ( "Or(~qon 1-l<~tl.)od'') does not ad--jnst tor 
,
0 -.:f!.'l;c;onal iV lldl:Ul.',-tl tJfHI dt-)f i.t~Jt~HC.i.E~S. 

( ~1 ) 
1l'he 

I: d<! LU.d l 

propo~.;1-Hl i.ns'trf~ctrn waLer l:.i.qhts are b<lH(~d on 
dctLn Lo ;.;qppot'L !.:.ht~ l'JoH lt·-~V(~.l.H requ1~sted. 



addj_Li.011, the rnetl1od0Joqy ,,si➔ d to dt:Ler-mitle 1-_Jle LJ.ot·) ratef:: ( "Oreqon 
J.teLhod") ts inhc~rentl.y L1c:HH.-:d and ;-;aJ.d rnethodo I.oqv Has app.l.i.(~d 
1.nacct1l'dLeJy and contrary Lo Jt~ oHn cr:i teria and )J~co11rnH➔ lHlaLions to 
set t11e proposed tJ.oH l''dt<~s. 

t.tanv ot t.hP.sc~ c~r-c~i~ks run dry durtnq thci :n.irnmer on an 
avf~}.'ctl/t~ year. 11'h.i s raneh :c(~quests he fort~ a11v ot Lhes(➔ .i.nstreclm tlov,i-5 
bi:~ Hf·)t l~hat ti ve yi~rtrs ot da.La be accumu Lat..ed :1howi11q the actual tJoH 
o I Lhese C!r'P<--du:> dlHI r l.vers. t•'or t-~xampJ.1:~, a quaqe st.ation on Claw Creel\. 
~-;ho\·1s Ll1clL th<➔ (!rnnk ll<lH hRc-~n dry tor the~ l.aHL tl1rP.e years du1:inq lat~e 
~_:pr.i nq Lo .1 c1 .. Ln J:dJJ. ti.i.Jv1➔ r crnP.k has not paSS(➔ d Lill: f3unt<:~x Schoo] fot' 
Lhn paHL LWt) yea):B. 't'rouL C.r(:~«:-~k haK not emptied into the :::it.I.vi.es tor 
Ll1n Let:-:;\, Lhr-ee 1/f~r'l.t·H, 1-\.l.Ko t·{-~{~ord:-; on th(~ S'i.Jv.i.(~S Hi.ver tor the past 
tl)1:·1~t~ ynct.1.-s sJ1ow :c:Lver l.evP.Ls be.tow t~hc~ mJ11imums tor ,J,t.l.y throuqh 
UC'. Lohe ): . 

( 6) 11'lH~ l\l(--!Lhodo.l.oqy used to Het tlH~ L l.(n, levels ( >JOrt-'-~qon 
I-Jr:;Lhud';) .i.s nnL i-l.PPl. il;ahtf~ Lo :--:.;ome or l~h<-'! j_nvu.Lved r.;trf:~ams du(~ to th(~ 
IJrnJl;aLi.ons oJ: ~{ii.id rnE:~Lhodo.J.oqy. 

{ ·;) "JIIH-} Hl>1ndar-d us<.~d to :-::et J: tow rat:c--!s appea:r:K to ))(-: barH~d 
(>11 1)pL:i,rnum producLion i,(~veJ::-:. <\nd/or opt.i.rnum bP.tlf-~i-iLH, rather t:..han the 
Hl i_i1 i.rn11rn (Jlldllt. ttJ.es necef.;sa:cy Lo support t tsh <:1nd \·1:i..td.l..it(~ popuJat"i..nns. 

( ll) 'J'IH> 1.11,;Lce,·nn war.er rtqhts appJ.i.ed Joe 1·1Lll be 
])L(~ j11d Lc:i.c:tJ LO Lh(~ PU))J, t<.:! i.nL(~l'{~f-lL due to UH: (~XCASsiv1~ tlow rates 
1~ E! q u <-~ i--; L ti d and L It e cl ppr op 1- .Lat i on o t a .I l re rn a :J. n .i. n q av a t lab l e t·l a L (~ rs . 

( 9) '1.'h(~ llH(~ dppJ i.t~d tot~ i.n (-~very stred.rn .is to providt~ tor 
m i.qra,t.i Oll, sp,:twn:i.nq-' c~qq I ncubati.on, try ern0,rqenef~, and/or "iuv0nile a11d 
ad11tt rr).:'t1:i11q l:01: }~pPcitic~d H}.)f"!ei.~H ot tish \'lh<:!rt~as, i .. n tacL, such use} 
ct}) Lo d.1.l Lh(➔ spec.i.es nctrn(➔ d Ln tl)r .. : Vdrtous appJ.icaL.ions <=J.nd as to ctJ.l. 
s11cl1 L.i.sh acL.i.v.i.t.y cioet1 not extHt withj_n aJJ such streams. 1l'here i.s no 
aJJeqat:i.on tl1dL 0uch ttsn {-1x:ists \·1.i.LhJn the subject streams, and thl~~re 
i.11 tio Hl:atuto:ry or c,~ast)nal)Le )listJ.t.i.caLion to apply tor 1·,h0, protecLio11 
o.l a use Lhat. does not nxiHt. 

( L0) li:r<lt1til1q t:l1e apJ)licat:.i.011H as tiled tJr~vHt1ts permits tor 
Lh1! d(-~Vt~lopHH~nL of ul·f--i:;trearn Wtl.Lf!r-Jnq t.:=ic.t Litj_t➔ s tor Htoc~kwat.er 
p11epo1..;(~~; 1 and i.nter·tr-~ren HiLh a.lt0,rnat..i.vc~0 tor st::..ockv,aterinq as part ot 
r:· :i. par .i.rtu a 1'ea man.-t(Jt➔ men t. 

tL Lher;e i.ns·1:rearn J: l.oHs are approved as appliPd tor 
L!i(iv \-J.i_J.l lJ.itV1~ a s i.qn'i.f i,canL i.ntpacL on many ot our ranch d(~(;reasinq 
i:tnd/o:r 1~J J.mJnaL.i_nq liav production and J.iv1~!Htock \'/ater.tnq. n:i.th these 
<l1.:1:1·1.:~aHei:: Ll1(~ t~1:<)norn"J.c vi,ab.i I tty oJ: thjs tarnily oNn<~d operation i.s in 
qn(:0L.Lon. 'l'lu~~-J(! opn,~aL.i.on!; are LiH~ rnaJ.n f3Upport for the J.ocaJ. t· . .-.-tx base 
l:01.' th.i.H co1tnl.v, ~-,htcl, \•touJd r(-iSltJt :i.n l.ess incorne to Sllpport all tax 
)JdHed :,:;erv-J.cr~:c-; HUf;h dS our hosp.i.i:al., 0cl100.l.f>, and :coads. 

l~<:i}>r~d nr1 t,h(-~ dhOV(~ St~L Lot'i:,l1 consi.dt~ratio11s, ()uartn:c 
l·lo{1n Cdl'.L Le CoHlJ)ilny rpquc:st, i:hdt th(~V JH~ a party Lo <-J cnn'Lestc~d car:t➔ 

!1(:2t1.'.inq !.o />(; (~011dll(_~L1-~cl 1~f)V.ieH Lht: appJjedL.lons J·J.I.ed l)y the Orr:qon 
IH;pr1r-Lrnf-:nL ot Fi i-;h and \'ii. Id 1. ·i ti:-~. Dllt~ to t:IH~ ob-Jeetton}-; r.aised to sate! 
i'IPJ> I i.c:<11. i ollH, Lilt·) .i.11sL1-~dlll wal.c:r r·.i qhLs }.-;lio11.ld b1:') r·e·Ject1-➔ d and thn ODl"\'1 

ol-df'>:rc➔ d Lo lia.l.L ,lny t11rtb<-!r c-tppJ'i.cdtionH i.:or tnstream water riqhtr:; 
unL.i J :-::u<:ii Li.me'! aH UH! app.l t1!al.:ion:-; arn :--;upported l1y ad(~quat(~ fa_ctu_-:Jl 
daL,-, ctnd prop<-;1· ut:f..1 L1/,ctLi.on of c1c~c:!,~ptahl.r~ };;r:i.f!nLJ_ttc meU1odol.oqy. l:n 
!.!!11 d.l.L1~i:ndL.iv1:, }-5d.i.d .i.nsLrearn Hate) r-.LqhtH nhou.ld IH-: rPduced to 
rn.Lni.rnurn l:lo\·I l:dt:(➔ ;'"> c1--!,:\~;on.:i_htv nr~ct'!SS<"lry L<) Hnppurt. 1:inh and \·J'i.l_dlitn 



H 11 h \ (·) c L to t~ x J. f~ L :i_ n q \-J a L <-! ·i ci q ht s , \Fi t Ji a con d t t :i. on to ex 0 rn p 1: th P- us(-~ of 
\·JdLt'~r Lor dorne0"1~i_c oi: httrnan co11sumptio11 and tivP.Htock UHC!S. 

t;a.ry 111 a y lo r 
011artP.r NOOll (~Rtt'I.R Company 
PO Box 11:J 
Hiley, UrH(Jon 9'/'/!ili 



Cert.ttic!ate ot Hai.l.inq 

'J.'l1.i.s i.s Lo cnrLi.ty Lhd't t,llc~ abov(~ and toreqoinq was du.tv Herved 
upon Lin~ OLH(JOll PeparLrnent ot r'iHh and \·/i.l.d.l:tte at, theJr <:.Hldress, by 
1:-e<1u.tar fftaJ.l., po}::Laqe·-p:cl.~paid, th.i.s ?btl1 day ot April, l'.JYl, as 
.1: o .t I, o \·U-l , Lu \-1 J L : 

ureqon lh~p;u::-·unenL oi' l:'i.sh \'lildl.i.J:e 
) ~) (,) .l. : i\'/ J~' t i:· H L AV e . 

l.;orl~.l <:Uld, ULeqon 9 / ),(I)"/ 
::ilqned: 
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81!:fUHt 'l'HJ<: l'/A 1l 1 r.:H Hr: ~W UR Cl!:8 COM l·l188 J.ON 0 .1'.' 'l'H C: S'l 'A 'I'C.: Ol!' l.,·i:f~l!:GON ,lOli' . _ 
r , ll1 .J 
.._~ALE:n,. , on ( .._ 

in 'l'he Hat..ter ot ln s trea1n Applicatio n Nos . 714 '/1 utv 
1·1 a Le r H i q h t s Ap p 1 i ca t j on s 
1'' i l e d b y the u reg o n I) e pa rt me n t ) 
o t .I!' i s h a n d \'Ii 1 d 1 i .t e ) 

C o m e s n o 1-1 , Bob John so n , Lo re q u e s t th e \·/ate r He so u rce s 
Commi ssion tor a revie \·/ a n d con tested case h eari n g o n the ab ov e se t 
t o rt h a pp 1 i cat i o n s t i 1 e d by t h e Ore go n Departme n t o f r.' i s h a n d l'li 1 d 1 i f e 
tor lnstream water righ ts, p u rsuan t to OA H 690- ·1·1- 030. Sa id ranch 
represe n t as follow s : 

(1) Bob John son represent s a me mber of t h e public 1-1ithin 
Har n e y C o u n t y 1·1 h o i s a 1·1 ate r u se r a nd / or wh o ma y a pp 1 y to a ppr op r i ate 
water i n t h e f u t u re , a nd t h at said ra n c l1 with i n Harn e y County 1-1o uld b e 
a dverse l y affected b y the grant i n g ot t h e s ubj ect a pplic a tions . 

( 2 ) The instream water righ ts appli e d tor 1-1i l l be was t ef ul , 
u II e con om i c , i mp r a c t i ca 1 a nd u n re as o n a b 1 e i n t h at th e f 1 o 1·1 rate s a pp 1 i e ct 
f o r re q u e st a h i g h e r qua n ti t y o f t 1 o 1·1 t h a n i s n e c e s s a r y to s uppo rt t h e 
t i s h a n ct \'I i 1 d 1 i t e p op u 1 a t i o n s i II v o l v e d . 'l' h e f 1 o w rate s , timi n g a nd 
l ocation ot t h e i n stream \'l a t er rights appl ied tor are 1-1asteful a nd 
un reaso n able a nd do n ot serv e a public u se. 

The in s tream water right s 1-1 o uld e l i mi n a te ma ny f lo od 
irrigated meadow s l'l lt ich p rovide h a bi tat tor t h e waterfol'l l that f ly o v er 
th e Pacitic .l!'ly1·1ay a nd elimi n ate habita t tor the \·rildlife t h at 
pre s e ll'L 1 y 11 v e l II t h e me a d o 1·1 s a n ct s u rround in g a re as . 

lll t h e s ummer l'lh e n streamf lo1-1s decrease and t h e 1-1ater 
t e mpera ture 1-1 arms some of t h e \'later u sed to flood irriga te l eav es t h e 
soi l a nd retu r n s to th e s tream. Th is provides cooler t e mperatures for 
tis h h abita L. 

.I!' 1 o o cl i r r i g at i o II rech a rge s th e 1·1 ate r tab 1 e . O v e r 9 0 
p e r c e II t o t re ::; l d e n t l a l ,., a t e r i n Harne y Co un ty come s f r o m 1-, e 11 s . 'I' h i s 
lncJ.udes t h e c ities of l:lurns a n d Hines . l n stream 1-,ater r i g ht s 1·1o ul d 
no L a 11 o 1·1 t h e 1-1 a t e r t ab 1 e s to b e re c h a r g e d . 

( 3 ) 'l' h e p r op o s e d in stream 1·1 ate r rig h t s w i 11 i mpe d e t h e 
orderly eco n o mic deve l opme n t of t h e waters involve d f o r mul tip l e 
p u rposes si n ce said right s 1-1 ill a pp r opriate a ll rema ining a v ai l able 
1-, a Le rs in t h e s Lr e a ms ll a m e d , a n d p re vent a ny f u r the r a pp r op r i at i on s by 
ot h er water u sers. Any o ther potential u ses of th e water resou rce are 
Eoreclosed by the excessive a mo unt s a ppli e d for a nd the applicat ion s 
1-1 i 11 j e op a r d i z e a n d h a v e a s i g n i f i cant a ct v e rs e a f f e c t on the u se o f 
1·1 a t e r for t h e b road e s t ran g e o f p ub l i c good . 

( 4 ) 'l' he a pp 1 i cat ions l i st f 1 o 1·1 1 e v e 1 s W h i c h e x c e e d t h e 
est i mated average n a tura l f lo1-1 of t h e involve d streams . Th e meth o d 
u sed o t set t i n q t 1 o 1·1 l. e v e 1 s ( "O regon 1-1 et h o d " ) does n ot ad j u s t for 
s e a so 11 a 11 y n a tu r a l t l o 1·1 de t i c i e n c i e s . 

( ~ ) th e proposed i n stream water righ ts are b ase d on 
i n a d e qua Le tac; Lu a l ct at a Lo s u p po rt t h e t 1 o 1-1 1 e v e 1 s re q u e st e d . In 
c1dcl.l ti on, the me t h o d o l oq y u sed to d e term i n e t h e f 101·1 rates ( " Oregon 



HeLhod") Js inhet'(~nLJy tlaued and sa.ld meLhodoJoqy was appJ.ied 
inaccuraLe.ly and contrary to its o\'/n crtt:eria and recommendations to 
s<➔ t Lile proposed i.J0\·1 1:aL(-'!t>. 

l-la11v ot these creeks run dry durill0 tl1e summer on an 
avc:r,;Hfe y(:d.r. 'J.lh:i.1> ranch l'.'(~quest.s before any of tht~se inHLrt"!am flows 
be Hl~t LhaL t.ive vr~ar0 ot data he accuiou..l.ated show.inq the actual tlo\·l 
of Ll!ese Cl.'l"!eks and r·tvc~rs. For t"!Xa.mple, a quaqe stat.ton on Cla\-1 Cr.nek 
shoHs that. the c:n~ek haH benn dry tor the last t.hree years dur:lnq late 
spri11q tu l.ai:e taJ .l. 
th<➔ pasL ti·10 1/f~ars. 

~.i_Jv(➔ r Creek hcu~ not passed the Suntex School tor 
trout Crr➔ ek has not empLi.ed :into the Silvies for 

AJso rec:ords on the Si.lv:i.t~s Hiver tor the past 
levels below the mi11imume tor J11ly throuql1 

Lhe JaBt LhrP.e 1/(-'!i:tl'8. 

Lll:ree years f:::how r:i.vei:-
UC LO)H~l'. 

(Ii) 'l'he methodoloqy used to s,et the tlow levels ( "Oreqon 
1-teLhud") J:--; not app.L.i.1)<.:ll)Je to sorne ot t.he tnvolved st.rP.arns due to thE~ 
lirnil.lltiOll8 ot Ha:id metl1odo.loc,v. 

( "/) 
11'h<~ standard llfHHl Lo set tlow r:ates appears Lo be based 

on opt,:Lmum p.roductJ.on .levels and/or optimum IJ(~Hetit.s, rat.her than the 
rn.i.ntmum quant.:i.t.i.es necessary to support:. t.ish and w:i.ldlite populations. 

( e) 'l1he instream Hater riqhts appJied tor will be 
pre:)l1rlicial t<> tl1e pul1lic i111:erest due to tl1e exceRsive flow rates 
r-(iquested and the appropriattou of al.I. rernaininq avaiJ.ab.Le waters. 

(YI Tl1e 11se ap1>Jied tor in every stream is to provide tor 
mlqrat.Lon, sp2n1n:i.nq, f~CJq incubaLton, try emerqenee, and/or juvenile and 
adu..l.t ):earinq Lor :---;pc~c.i.tt,~d ~::;pec.ies ot ttsh whereas, in fact, such use 
as to aJJ Lhe H))<--':CJE.:o named _Ln the various app.lications and as to all 
s11ct1 J:i.Hl1 activity does not exist withi11 all suc}1 streams. There is no 
dJ.l.uqat.i.011 tllaL s11ch use f~x.i.sLs t·l:i.Lhin Lhe subject streams, and there 
i.s no staLutory or reasonable "lustiticaLion to apply tor the protection 
of a l!He LhaL dUP.}-) HOL ex:i.st .. 

/_ 10) (1rani:inq the applications a0 ti.Led prt)vents permits tor 
Lhe dt!V(~.LopmenL oJ ott--·st.ream water:i.nq tac.i.Jities tor stockt·1a.t(~r 
pur1>OHes, and i11t:erteres witl1 alternat~ives tor stockwaterinq as part ot 
l~·ipdi.'.idll dl~ecl. IHtllli-l(f<-~menL, 

Lt these tnstream t.l.owr; arr~ Approv0.d as applied tor 
Lhny \·/.i..L.1 haVf~ a Hiqnit icant tmpac;t on many ot our ranch decreaHing 
a.nd/or f!.l.:i.m.i.nat:i.nq hay produet.ion a.nd tivestock waLe:rinq. \'/ith t.hese 
d<-~(!lJ~ases LiH~ econorn:ic viab.iJ..ity oJ' this tarnily owned operat.ion is in 
qu<~st.i.on. these op<=~rat..i.ons are the ma1n support tor the .local tax base 
Lor Llits eountv, wh.i <~h HouJd reuu.l.t in .less income to support all tax 
based s<"~rv:ices such as oui: ho:::;p.i.La.l, sehooJs, and roadH. 

Ha:--;c-:d on tlH~ above set. tort:h cons:i.derations, Hoh 
,Johnson requeHt that. they br:! ct pctrty to a contested case he<:::i.rinq to be 
condU(!Lt~d rev.i_e,·1 l.lu-~ app.l..tcat.i.«HlH ti J<~d by Lhe Oregon Dc~partment of 
F j_sh dBd Hild.Lite. DU<:! to tlH"! o))·jecL.iolls raised to said applications, 
Lhe instearn water riqhts should be rejected and the OIJJ:'\'/ ordered to 
ha.Lt. anv turLlH'!:r appJ.icaLi.ons tor instream water r.iqhts until such time 
d.H l.llt~ app.l:i.cati<">l)H ar"'~ support.ed l1y ad(~quat.e faetuaJ data and proper 
uti.tization ot a<:<~cipta.hJe scient.itic m<~1:hodoloqy. lu the alternative, 
said JnsLrf!am Hat(~r r.i.qhtH nhou.l.d be reduced to minimum tlow rates 
1:ndHOnah 1.v nt~CP.S}")d.f'V to 0npport t:i.sh and v..-1:i.l.dl i.f:(~ subject t:o existinq 
\·taLer ri.qllLH, \-/Jtll a <~OJldit.i.on Lo exempt tl1t~ use ot w,01t.(~r tor domestic 



or human consumpt:i.on and J...iventock U8es. 

i<l<:HPI•:C'l'l:'lJJ.l,Y l;iJJ3Hl'l"l'l'.:lJ Lili,s ~6th clay ot April, l'J'Jl 

HV•.-~~-

Hob ,Johnson 
!IC 'f,1 Box 110 
Hiley, Oreqon 'J'/'/½8 



'J'h i.s i.H Lo <!<➔ 1:Lttv thaL the above and toreqo:inq \·J.:'lB duly serv(~d 
upon LIH~ OcHqo1i Ui!p.:-trLHH:!UL of: r' LHh and \'l:iJd.l it(~ at tlH~ir addx-e:::.s, by 
r(~quJ r1r H\.-'1.J1, pof3Ldqt~·-pt·(~pa:td, this L6tli day ot Apr;_i_J, 199:l, as 
l:c).l__/_(>\'/H, LO"··w.i.L: 

Ut'Pqun lH~Ptt1.·tmont ot r'tHh 
;~~)(,)J O\'I ftr-HL Ave' 
Po:r:L.Jand, U.t'eqon 

\·/i.LdJ1te 

S:i.q11e<l: -~-~-



ln 'l'he Hatter of Instrearn 
\'/ate r !Ugh ts App 1 ica tions 
filed by the Oregon Department) 
ot Fish and Wildlife ) 

I~ ~ ~ ,, '. ,l :iN1 n: p. ij 

APR 2 H 1931 

Application Nos. 7 14 '72 

RBQUBST FOR RBVIBW 

Comes now, Culp Cattle Company, to request the Water 
Resources Commission tor a review and contested case hearing on the 
above set forth applications tiled by the Oregon Department of Fish and 
Wildlife tor instream water rights, pursuant to OAR 690-77-030. Said 
ranch represent as follows: 

(1) Culp Cattle Company represents a member of the public 
within Harney County who is a water user and/or who may apply to 
appropriate water in the future, and that said ranch within Harney 
County would be adversely affected by the granting of the subject 
applications. 

(2) The instream water rights applied for will be wasteful, 
uneconomic, impractical and unreasonable in that the flow rates applied 
tor request a higher quantity of flow than is necessary to support the 
fish and wildlife populations involved. The flow rates, timing and 
location ot the instream water rights applied tor are wasteful and 
unreasonable and do noc serve a public use. 

The in stream water rights would eliminate many flood 
irrigated meadows which provide habitat for the waterfowl that fly over 
the Pacitic Flyway and eliminate habitat tor the wildlife that 
presently live in the meadows and surrounding areas. 

In the summer when streamflows decrease and the water 
temperature warms some of the water used to flood irrigate leaves the 
so i l and re turns to the s tr e am . •r h i s provide s coo l e r temp e rat u re s for 
fish habitat. 

flood irrigation recharges the water table. Over 90 
percent of residential water in Harney County comes from wells. This 
includes the cities ot Burns and Hines. Instream water rights would 
not allow the water tables to be recharged. 

(3) The proposed instream water rights will impede the 
orderly economic developme11t of the waters involved for multiple 
purposes si11ce said rights will appropriate all remaining available 
waters in the streams named, and prevent any further appropriat ions by 
other water users . Any other potential uses of the water resource are 
toreclosed by the excessive amounts applied for and the applications 
will jeopardize and h a ve a significant adverse affect on the use of 
water tor the broadest range of public good. 

(4) The applications list flow levels which exceed the 
estimated average natural flow of the involved streams . The method 
u s e d o t s e t ti n g t l o 1·1 1 e v e 1 s ( " O re go n He tho d " ) doe s not ad j u s t for 
sea s onally natural flow deficiencies. 

(S) The proposed instream water rights are based on 
inadequate factual data to support the flow level s requested. In 



addition, tl1e methodology used to determine the flow rates (''Oregon 
Method") is inherently flawed and said methodology was applied 
i11accurately and contrary to its own criteria and recommendations to 
set the proposed tlow rates. 

Many of these creeks run dry during the summer on an 
average year. This ranch requests before any of these instream flows 
be set that tive years of data be accumulated showing the actual flow 
of these creeks a11d rivers. For example, a guage station on Claw Creek 
shows that tl1e creek l1as been dry for the last three years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past two years. Trout Creek has not emptied into the Silvies for 
the last three years. Also records on the Silvies River for the past 
three years show river levels below the minimums for July through 
October. 

(6) The methodology used to set the flow levels ("Oregon 
Method") is not applicable to some ot the involved streams due to the 
limitations of said methodology. 

(11 The standard used to set flow rates appears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantities necessary to support tish and wildlife populations. 

(8) Tl1e instream water rights applied for will be 
prejudicial to the public interest due to the excessive flow rates 
requested and the appropriation of all remaining available waters. 

(9) The use applied for in every stream is to provide for 
migration, spawning, egg incubation, fry emergence, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to all the species named in the various applications and as to all 
such tish activity does not exist within all such streams. There is no 
allegation that such use exists within the subject streams, and there 
is no statutory or reasonable justification to apply for the protection 
of a use that does not exist. 

(10) Granting the applications as filed prevents permits for 
the development of off-stream watering facilities for stockwater 
purposes, and interferes with alternatives tor stockwatering as part of 
riparian area management. 

rt these instream flows are approved as applied for 
they will have a significant impact on many of our ranch decreasing 
and/or eliminating hay production and livestock watering. With these 
decreases the economic viability of this family owned operation is in 
question. These operations are the main support for the local tax base 
tor tl1is county, whicl1 would result in less income to support all tax 
based services such as our hospital, schools, and roads. 

Hased on the above set forth considerations, Culp 
Cattle Company request that they be a party to a contested case hearing 
to be co11ducted to review the applications filed by the Oregon 
Department ot Fish and Wildlife. Due to the objections raised to said 
applicatio11s, tl1e insteam water rights should be rejected and the ODFW 
ordered to halt any further applications for instream water rights 
until such time as the applications are supported by adequate factual 
data and proper utilizatior, of acceptable scientific methodology. In 
the alternative, said instream water rights should be reduced to 
minimum tlow rates reasonably necessary to support fish and wildlife 



subject to existing water rights, with a condition to exempt the use of 
water for domestic or l1uman consumption and livestock uses. 

,,se,c•,,•,<,L:,:"''~~~;e•i<' 

Culp Cattle Company 
HC ·; 1 Box 136 
Burns, Oregon 97720 

1991 



Certificate of Hailing 

This is to certify that the above and foregoing was duly served 
upon the Oregon Department of fish and Wildlife at their address, by 
regular mail, postage-prepaid, this 26th day of April, 1991, as 
follows, to-wit, 

Orego11 Department of fish 
2501 SW first Ave. 
Portland, Oregon 97207 

1'/ildlife 
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f n rt h a pp 1 i c c1 ·t i on r:i f . J rJ rl b v t h ,, n t r• q ,, n n " I'.,, r t . 1111·• n t . 1) [ F i sh ,c1 n d 1·1 j 1 (1 1 :i f ~ 
fot· i.n s tre,1m l-l c1t0 t· 1· i (Jht ~: . 1.".trs11c1nt t.o nA(~ ,;;-1,;i .. 77 .. ~)30, Sai d 1:-c1 n c h 
r ,~p1·esent r1s f ,, 1 ,..,,., c: ,, _# ,LJ. 

( ~r-.. . .-< • ' . • ~ - '--fl2tL.ll~ I'" ,, r ;"' n ,. ~- ,1 111 e 111 hp I () f th to I) '·' h 1 i. <"'. 

1-1jthjn Har11ey r· _unt· y 11h r, i f--.,, 11 ~''t' .)1 ~: ,,1 .:-in rlt.-) r whn rn a y .:1p1, 1 v 1·0 
;:i pp r o p r i. a t e w -3 _ e r i. 11 t h <: f 1_1 t u r '? , :1 !l r1 t.l 1 : ' 1: ~: .,, i.-1 t: .:w ,:• h 1-li th .i n II rH n ~' y 
County 1·1ould br:• .=,rJ,_, ro) "f-:,• l v ;:,f f,,..-: i'_ f' rl !•~, 1),,.., qr ;,r, f.' i• •~I ('f t h ": :::ubj ee t. 
-:1 p p 1 i c a ti 1) n s . 

( 2) 'l'J·, .. , i.n f:t t· 0 c1m 1-• c1t"' 1 ! i ,.r l)t· ~: ,1['pJi,,.d f o r Hill b<: 1-1aste[1.1l, 
un econ o mic , imp1~.;1,:!t.ic•,:1l Ei n d 1.1nr ·:>~ s ,:,nabl,, in IJ> -'1t I.h e f:101-1 r<:1tPs ;:1ppll1?d 
f. o r re q u e s t €\ h i. 1J h f! 1. r.1 u ct n t i t \' ,, f: r:J ,:11-1 1· h -, 11 i s n e ,:: •~ s s a r y to s u pp o r t th e 
f j s h c1 n cl w i 1 <l l i f •~ J" ') p u 1 .;1 t i 0 n f : i n v o l 11 "' rl T h " f: 1 o 1-1 1 · :-1 t . •~ r, , ,-. i. 111 i n g ,:1 n rJ 
l ocat i o n of. th"' jnf: r·.1"""1 111 1-rnt·.e r 1· .i•Jhts ·"l' P lie rl f or .=ire 1-1ast1?fu l ;i nd 
1.1 n reason c1 b 1 e and rl n n n t s •~ r 11 0 -:1 r >1.1 h J i t_: 11 i , 0 • 

'l'h •~ in~;ti-1;>:-1111 11 ,1 1- ~ r r i•/ht·•: i-1n ul<l el imin;qte ma ny f] on <l 
.ir rig a ted rnl:ii, 1:l1)WS 1·1hi c h }'rou id •~ h .'11 - il: =,t 1 nr f.h ,) \1 .=, r.,~rfowl t: h ;:tf _ fly over 
the P a c i f i c F' 1 y ,., " y ; 1 n 1.1 e l 'i m i n n '· 0. h ;,, l.1 i t: -~ t f 0 r th e 1-1 i 1 cl 1 i f 1-~ t h a t 
pr.e:::0nt] ·y live in th"· m e.vJ,~11fc• •'ll Hl ~-•,rT ,·• 11•, rl j n ,1 -'l r .. ~:1~, . 

I 11 ,. t·," ~'-'. ll '.lllll e r \•ill,:~ 11 ~= I 1· E' r"l lll fl n I·/~- ,J e (' ,. e ,:l S ,-> cl l1 cJ f:. Ji e \·/ 3 t P ) ' 

1·.emperc1t·.u1~e 1-1 :=t rm::: r-:nml' c• f t h.~ \•1 ·tf,~1· 11°-· ,, rl 1,, r- 1 ,10 r:l i1.- t· i ga t·.0 lr> nV •'!S t.he 
s o i. .1 a n d r ~ tu r n s to t h ~ s t r ,~ .=un . T h L f: p I n v i d p s c o 0 l •~ 1: t e 111 p "' r -:1 t u r e s E o r 
f ish hahjtat. 

F'l0 .-.,1 i1· ri 1;1::,t-. inn 1· ,,"•h .-,1,,,.!=. rh <> •.1a t -:1_· t.i=1bl'-', OveL- q<" 
p e r,:: e n t. o f. re s :iJl 0 n t i ,:11 \·1'1 t: •~ ,_- i n 11 ' l.l .-. ,, y (' , ., 1 n I: y <:' o rn ':' r-; f r •) m 1-1"' .l l ~= . T l·t.i r, 
i n r: 1 u <1"' s t he c i t i '-' f ' , -. f B, t rt, ,..: .,, 1, , l II i 11" f' . T n s I. r ,, a Hl 1.-1 ~, 1- ~ r 1. i r1 Ii , . ~: 11 n II I <.1 

n () t ,:,1 ] 0 1-1 I h "' \ I 0, I ':' r ' :, h l r , ~- ' ,·, h ,, l " •• 1 I : , 1 ' I " , 1 . 

( 3) 'l'h•~ r•r •>tH_,,.:,~r1 i l) : : l : 1· •~ -'•lll •.-! 01 1·_, .• , I i r; l1t:-: I'l l 11. inq)»dr> the 
or rle rlv e•::nnom i(' ,·1,,-•:nlnt•J110nt: ,·,f t· ),,~ 11;-, 1_,.,· [, i 1lv,·•l'.1 r.! , l f:or mul t.i p lr. 
purposes :=:i..nr!". s .0\i d ri •·1h1:r,;. 1-li. ll .·, pJ'•l "l" i , t· ,, '1 11 1••··r1 ·dni.n 1J c1v-c1.iL:1hl•~ 
11 ;:it,,.,rs jn I.hr:• i ,: l1•~ n11,f: 11 .: ,n1nrl, .:,,,,1 p1·" v•··11 I =•n•,• f1 11· 1·. h r-1· app r op r j ;:tJ·. i o n s by 
<)t h er 1-1ate1· lJ S~r:;: , All '/ ,,J:lt•~ I: I'"~":·•"!' ' i ._=1 1. 11 c: .. ~· nf ''' " 1-1atet· !"~S l) l\ l"'' '~ c1re 
f: r) ).'f"•(!l,, :::r~ rl b y t . l1 r- •• :u· •:•'.-; 1·. jv,·: dl!l•·•111,t.1: ·'• r ·p 'I j,.<J r r, 1 ,:,,1 rl I. he c•[:•t'li(','1ti01113 
u i. l l. j Pop c:1 r d i. z e .=-, n rl 1, ;, 1: ,., .=1 , i '! :1 i f i .. -., , 1 . .- , • 1 ,_, ,_., r :~ •' .:i f f ,, .-~ t·. o n t· h" 1.1 ::: 1' , , f 
11,3t e r for l:. h" 1·, ,· , , :i,l,, :-·1 1·.-,n ,: •·· •·) f 1••1l ·, 1 i ·· . , , ,,) ,1 . 

( IJ ) 'I' Iii: =-. 1' I' 1 j ,-, .,,1- i (I n ~: 1 i f . r· f J ,·. •, 1 f? ,, ,, l. f: \/ l, i c- h e v c"' 8 cl t h <? 

"' s t j ma t "',1 .-·, v ,,. r ., ~I, . n . , 1 n , ,,, 1 f 1 , , ,., · , f , h ,, i , , ,, , , 1 ,, , , ,:l s f· .r ,, "' m ~- . T 11 ~ 111 ~ 1: h ,_H J 

11 s e (1 o f s e t t i n •·1 f I ,.., ,., 1 ~ v ~ .1. ~- ( " n r"' ,-, "11 II,, 1· I, ,v l " ) •l o ,., c: 11 ,:, t .=i, 1 :it.1 s t f o i: 

s •~ .=, 1-- on : , J l y n :' t 1.1 r ~· l f l , ) • .. , rte f i <"' i. ,, , 1 r • ; , , '. · . 

( S l Th r:> ,~rnp(lf::f:'C) i.n s l . 1_- ,,;, 111 \•! r"l l ' •·! I.' I i•JIJl_.:c: .=\ I: '-' base<l on 
i llfl d 0, 'I II :-1 , .. ,, f . .-, r:~ I II ~. 1 '1 :, t _. , ,. ,) :> I! pp·) r ,. I. I ! r, r I ,, \I J ,, I.' e 1 ~ ,-,._. rp_l ,:> ~: t (> rl • J r, 



addition, the methodology used to determine the flow rates (''Oregon 
Method") is inherently flawed and said methodology was applied 
inaccurately and contrary to its own criteria and recommendations to 
set the proposed flow rates. 

!!any of these cr<eeks run dry during the summer on an 
average year. ThiA ranch requests hefore any of these instream flows 
be set that five yearf: of datc1 he ''''"umttl.at.ed s:ho1·1ing the ,1ct.ual. flow 
of theRe creeks iind rjv~r$. For exampl~, ct guag~ station on Clc10 Creek 
shows that the creek has ~een dry for tl1e last three ie~rs during late 
Bpring to late fall. Silver Creek has not passed the Suntex Scl1ool for 
the paBt two years. Trout CreP.k h'"' not emptied into the Sil vies for. 
the last three years. Also records nn tl,e Silvies River for the past 
three years show river levels below the minimums for July 1:hrough 
October. 

(6)., Th~ methodology Jsed to set the flow levels ("Oregon 
Method") is not applicable to some of tl1e 111volved streams due to the 
limitations of said methodolog~. 

· (7) The standard used to set flow rates c1ppears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum qtiantities necessary to. support fish and wildlife populations. 

(8) The instream water rights applied for will be 
prejudicial to the public interest due to the excessive flow rates 
requested and the appropriation of all remaining available waters. 

(9) The use applied for in every stream is to provide for 
migration, spatminq, egg inc11batJon, fry emerg•~nce, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to all the species namerl in tl,e various applications and as to all 
such fish activity does not exist within all such streams. There is no 
allegation t.)iat such use exi sr,rs within the subject streams, and there 
is no statutory or reasonable justification to apply for the protection 
of a use that does not exist. 

(10) Granting the applic,1tinns as filed prevents permits for. 
the development of off-stream wateri11g facilities for stockwater 
purposes, and interferes witl1 alternatives for stockwatering as part of 
ripariAn area mar)ag~mPnt. 

If tl,ese instream flows ,1re approved as applied for 
they will have a significant impact on many of our ranch decreasing 
and/or eliminating l1Ry production a11d llvest,1ck watering. With tl1ese 
decreases the economic viahllity of tl,is family owned operation is in 
question. These operations are thP main support for the local tax base 
for thls county, wli.i.eh would r0.sul t in l0ss incnrn0 to support all ta.x 
based services snch n_s our hospital, schools, ancl !~0ads. 

·Ras~~ 011 t)lP al1ove APt fortl1 cot1si<lerations, 
equest that tl1ey be a party to a contested case 

iearing con( ~ted review the app]J,,ations filed by tl1e Orego11 
Department of Fish and l'lildl i fe. llt1>' t.n th" objections rai.serl to sai.d 
applicatio1rn, th•? i111:t.e,'\m 11at-,r rl•:1h1-.s s:hr)Ul<.l be r•~jectecl ,incl th" OOF'l'I 
ordered to halt any further applicatlo11s fnr instream water rights 
until nuch time as thr, c1ppl.icat.jnnf:t ..:-1r~ supp0rtP.rl by adequDte factllal 
data and proper 11tili~ati.on of acceptahlP scientific metl1odology. In 
the alternative, said ir,stream water rights should be reduced to 
minimum flow rates reasonal,ly necessary tn support fish and wildlife 



subject to existing water rights, with a condition to exempt the use of 
water for domestic or human consumption and livestock uses. 

IH!SPP,CTFULLY SUBIIIT'!'f;n thi_,, 26th day of April, 1991 



Certificate ot Hailing 

Tl1is is to certiiv that the above and toreqoinq was duly served 
upon the Oregon Department of' Fish and IHJ.dJ.ife at tiieir address, by 
regular mail, postage-prepaid, tl1is 2bth day of April, 1991, as 
follows, to-wit, 

Oregon Departme11t oi Flsl1 Wildlite 
2~01 HW First Ave. 
Portland, Orego11 9·120·1 

i 



fn 'l'he llatL~r ,,( [11 ~, 1:. t:f'.\~1111 

1'1 c1 t. e r. P. j g h I re: Tl I> I' J L r:· =• ' i n n ~: 
F' i. 1 ~ d h y th~ 0 r. I'! q n 11 P ,, p ;,, r f· 111'" n t ) 
0 f F' is h c1 n r1· ·•1·1 H. ,n i r ,. 1 

71'177. 

n 1~ 0 11 r; ::; 'f' rnn Rf!\/ 1:81'1 

r:om~r, 11011, __ ,+ '::f,,Q_ _ __ , t:. n r~q1.,0 ~:t l'.IH) W,,1·. •?r n,~~ 01.1t·ces . . t, ~ /0) . '\~ 

C ,:, 111111 i r:: ~ J. on f o r .-:i r '"' ,, .i O , =1 n (1 , .. (111 1:,-, . . · ,, , 1 ,~ ·, ~: ,, h ,, ;:'I r i 11<:1 o n t. h P "b o v ~ s ,., t 
for.th appli.cc1t1onr:: fj_}~(l bv th•>. Or"q,,n ri"J':trt. 1111, nt. •)f Fir;h c11l'l IHldJ .lf t:.) 
( o r i n s ti: e ;.1 m 1·1 c1 t ~~ r J i <J h t ~- , , , 11 1: r., 11 a n t. i-. n o id~ 6 ~ <Zi ·· 7 7 ·· ,~ 3 0 . S td . (1 r an ,:: il 
rep res 0 n t "s . f: ,_, l ~) 1-1-~ /1 ) ,-J-/) 

(.t ) _1 .: £:,~~~-:.' , " I"·,_,:" 11 I s .:i m ~nil),, r 1) f: th 0 I' uh 1 i ,·· 
1-1 .l th j n II a 't· 11 e y r: o/i 11 t y II Ii n i r., ; , 11 : " ·· 0 • 11 ~,,-, r .;1 n , 1 , .-, r ,., h ,, m :'l y ;:, pp 1 y 1·. o 
;-ippi:op1:i.c1tr>. wcitf3/ i11 t.h" (ut•.rr,~, =tn •l t.h :it:. r-:'.;d rl t:,=qp:h within llc1rn0y 
Co II n t. y ,., o 1_1 J cl b" "' r1 '.' , • 1 · ~: ,, 1 \' ;:, ff,.,._. t." ,1 h ~, I I," 'I 1· :, , 1 1· i , , (f ~l f t, h ,, r-: 11 b j r>. r: t 
-"lpplicc1t.i.011s. 

(2) 'l'h ~ in!:l·. 1·0r1m 1-' ,:lt. •' l I i rrhl f: .=ippl ir>.r.1 frn· oill bP. \·TctSt t?( l_ll, 

t.t n I?, <.: 011 r) m i G .. j Ill p t: .;i ,: t j C .=, l cl I) rJ '11) t .~ .:I f.U) 11 ;:, b , ' . i 'I 1:1 l ; , t 1. li r) ( 1 0 \-1 r ;:\ t I:! r; a pp J. .i ':' r.1 
(or t':''.(l.lesl. c1. hi. qhP.1 ,·1u c1nt i. t.y i:if: fJ.-,,., 1. 1i 0,,, is 11':'•:•nc.:sary to support 1:h~ 
f :i r; h "n d w i 1 d l i fr? ,-, ,, l' 11 1 ct 1·. i 0, H : i n "n 1 ,_, " d . 'I' h ,., f J 0 1-1 ,. ·-1 ,-. ,, r4 , 1·. i. 111 j 11 9 ~• n rt 
l occtt i.0n of th"' Jnf: l·.1· 0 ;:im \•/,11,'.<>1· 1: iqht. s :q , ,,1 i.0.rl fnr c)l'':' wastr?Eul <'\ll!.1 

u n r ~as on ct b J e c1 n d r1 n n ,·. t·. ~ 0 r 11,, -:1 I" 1.1 ), 1 i ,_. •n: 1: • 

'1') 11~ i 11 !: t· r,~ ;,n, 0 ,11 "r I i •111 I· · '.Jntr I r1 e 1 i ml 11.:i tP. m,.,,ny f .1. or:,,I 
Jrrigat.ecl meadnws ohi r•h pro11i(l<1 h.:ild 1·.,11 r,n 1. h•~ 11.'l':.~rfo1-1J t· h ctl. fly nve r 
L he Pet c i E i ,~ F 1 y w c1 y ·" 'Hl "' U III i n ,, I:. •:' h ;,ii ,I I: .-, ,. f n r th I:! 1·d 1 d 1 i f P. t-. h c1 t 
pr0.r~nnr·. \y . Livi:? i.n t..l ir., mec1d•:t11f· -:ind r:"11· 1: ,·,11,, ,1_;n , r ;ir•~'lr,. 

T11 f·h" .r:1.1n•m~r ,,t,,,11 r: t. 1·ro .=1111flnH~, ,l ~r• r~."1 f:1~ c111d 1'.h ~ 1-1.-1t:~,­

temper.=1':.t11~ ,, w;:,nns r-:om.- n f 1· 1.,~ •.-1:1'· 1~ 1· ttr-: ,,,1 1,, rJ,:,nr.1 i. ,~,· igc1I:. ':' l f:'::1v •~f: t.J,,, 
soLl -:1.nd re turn r; t o t.lte r,tr •~-=tm. 1'hi. t: t>J nv .i (l"!:::: cc11., Jr:>1: temp,,t· ,:11:1.11:e i-:: f:or 
fish h r1 hi tnt. 

F 1 n" r1 i 1: r i. g :=i I: i n n r ,, c• h ..:, 1 , .I,, ::· 1 h,, 11 ;:i t. '! r 1·. c1 b 1 e . O v e r q 1,1 

pP.rcent: qf · reriJ ,l0nt. 1,,1. ·1-1.=il:~1-· h1 ll.=11 ·11,,y ('"1111tv com1:G fr•)m w,,JJ.r-;, 'l'hir; 
includ es the cltler: nf B111:n ~ .:u,d lli111~r.:. Instr•~am 1,rnt~r ri.~rlits 1-101.1.lr.l 
not allow the \-1<11 .er 1·:-1hl 0 f : t.n h" 1·,,, •h :=i1·•r"'l. 

(3) The l'l'•)por~0·cl J.n r::t: r",'l"' 1·1 r'lt·. ~, · ri g ht" 1-dll · imp,,de tht?. 
or. cl er 1 y econ om i c ,1 ,, i1" 1. n p 1111: n I'. 0 f th 0 11 "' I..•~ ,. r, j n v 0 1 ,, I"! r1 for. mu l t. i p J ~ 
purposes sl.twe sal rl ri•Jht.s HJ.11. c1pl' r npr i ,,1: ,, .:111. i-•=·mc1ining c1va .i.lc1ble 
11aters ln the r, IJ: ':'::i111r: tw.rn" rl, cinrl pt·"'v0n1 .:-iny f:11rth"r a pproprJation s by 
o the r w a t e r u s I'! rs . I\ n y o t h e r I'•) t. ~ 11 t:. i ;;1 .1. 1.1 r: " s 1) f: th r:> w a t e r 1: ~ sou r c e a re 
foreclosed by th" exr:·0:-;r,i, v,~ Allll) llJIU: .:,r-p .l i " ii f01· c'lnrl I. he c1ppl i cc1. U . o ns 
Hill jeopardiz,e c\n,rl h r'lv~ c1 rdgni.fi.•·• .=inl . ,~rl•n~rr,: t> -:1f:f,~ct. on t.hP. u se of 
11ater for the h1 · r- ,1rJ,,r: 1: 1·:,n ~/•' rJ f r•1.11'] i ,. ,_,nod. 

( 4 ) 'l' h ':' :-i p p J. i c c1 t . ion~.: .l l r: t·. f 1 n 1, .I e v., 1. s ,., h L ch e Y. c e e cl t. h t? 
P. stJmat.e,l i'lV~ r ,'l g,.. Jl ;1f..11 nd fl n ,-1 ,_1f: t.h e i11•1~, 1 v",:l s t: .1~•~,'l nt r.c The mr>.thod 
11 s I! d o f s e t. t i. n q f l. 0 \-1 l ~ v "'! l f: ( " o t · "" 'J •J n 11 " 1·. h n d " ) r1 o P. ~; n ,_., t a < 1 j 1.1 s t. E o r. 
:::ear::on<1J.ly nc1t1.1r c1l fl,) 1-1 rlefi_,:'.ir:,nci,~ r: . 

(5) Th e pi.-opos~d l.n~;f:·rP. -:1 in WAl·."r ri. ~Jht ~ -:lri> ba s ed 0 11 

i. n adeq trnte fArJ 1 .. ll £•1 ,l ,ll .. =1 t:o :~1,pprnl: I.I, .- f) ,.,11 l e vel s r0 (JIJ P.t;t0.(l. Jn 

I I 



addition, tl1e methodology used to det.Prmin~ the flow rates ("Oregon 
Method") is inherently flawed and said metl1odology was applied 
inaccurately, and contrary to jtri 01-m crJ.t.ecla and rerJommenrlat.ions to 
set the proposed flow rates. 

llany of these creelrn r1.1n ,Jry during the summer on an 
average year. This rancl1 requests l1efore any of these inst.ream flows 
he set that five ye;irs of data he "'""1muJ.;cit·.e(l Rho1-1ing the i'lctual flow 
of these creeks and rivers. For eKample, a guage station on Claw Creek 
shows that the creek has been dry for the last three years during late 
spring to late fall. Silver Creek l1as not passed the SunteK Scl1ool for 
the past two years. Trout Creek haR not emptied into the Silvies for 
the last three years. Also records on the Sllvies River for the past 
three years show river levels below the minimums for July through 
October. 

(6) The methodology URed to set tl,e flow levels ("Oregon 
Method") is not applicable to some of the involved streams due to the 
limitations•of said methodolog~.· 
· (7) The standard used to set flow rates appears to he based 

on optimum production levels•and/or optimum benefits, rather than the 
minimum quantities necessary to support fish and wildlife populations. 

(8) Tl,e Inst.ream water rights applied for will he 
prejudicial to the public interest du~ to the eKcessive flow rates 
requested and the appropriation of all remaining available waters. 

f9) The use applied for in every stream is to provide for 
migration, spa1-1nlnq, egg inc11batlon, fry Pmergence, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to.ell the specie~ 11ame<l in the varinuR applications and as to all 
such fish activity does not BKlst within all such streams. There is no 
allegation that isuch use e:dstR 1-1ithl.n the subject streams, and thP.re 
is no statutory·or reasonable ·justification to apply for the protection 
of a use that doPs not PKist. 

(10) Granting tl1e applications as filed prevents permits for 
the development of off-stream 1·1aterl.11g fac.Uities for st.ockwater 
purposes, and interferes with alternatives for stockwat.ering as part of 
riparian area management. 

If tl,ese instre~m flows are approved as applied for 
tl1ey will have a significant impact on many of our ranch decrea8Jng 
and/or eliminati11g hay production And livestock watering. With tl1ese 
decreases the econQmlc vlal1ilit.y of 1.l,Jn family owned operation is in 
question. These 01•eratlons are the main support for the local taK base 
for this county, whl<:'h. would resul I:. in l.0ss .incon," to support all tax 
based services s11ch ,'JS our hospf.Uil, school.R, anc1 roads. 

-/)1'1ar<e<1 on th,, <1l•ove r;"t. forth ('onrdderations, 
--./~ (/ request that they be a party to a contested case 

[earing cond11cted review th" npplications filed by tl1e Oregon 
epartment of Fish and Wildlife. llue to tl1P objections raised to said 

applicat~ons, th•.' inr<te;;im .. wa-ter riqhts F<hou.1.d be rejected and the ODFW 
ordered to halt any further applications for inst.ream water rights 
until such ti.me <1s tlie ;,pplicn\.inni, ;,re n1pporte(l by adequate fact11c1l. 
data and proper 11tlllzatio11 of acceptahle scienttfic methodology. In 
the alternative, said instream water rigl1ts should he reduced to 
minimum flow rates reasonably necess-'lry to support fish and wildlife 

,, ' I 

(,, ,, 
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subject to existinq W,'lter riqht,i, 11.l.th 11 r.·n11,1f.t.J011 t.o exf'mpl". the,..,,.., of 
water (or ,Jomer;tle! ot hum~,n f!qnr.~umpt i•>n ;ind 1 i v~r-tnck USPS. 

1n::srr:r:rrt1LJ,Y SUfllfT1"J'lrn !hi•· 7f,Lh dc1y of: l\pi:Jl, l<lClJ 

'II> 

.. ' '" 



,, I'" 

Certiticate of Hailing 

Tliis is to certity that the above and toregoinq was duly served 
upon the Oregon llepartment of fish and rliJ dlife at their address, by· 
regular mail, postaqe-prepaid, this 26th day ol: /\pril, 1991, as 
f9llows, to-wit, 

Oregon Departme11t ot risli Wildlife 
2501 8rl First /Ive. 
Portland, orego11 9·1201 

. ' 

. ' 

.. 

' ' 

' ' 

'! 

' 



In 'l'hi:? ll a ttP.r nf. [n ~, tr P.c1:11 

1·1 r1 t P. r H i g ll 1. F- l\ p 1, 1 L c· , , t i ,) n ~: 
f i l e d h y the O I P. q •n1 n,., p "' r t n1 ,, n r 
n f F j s h "' n (1 l'l i 1 d 1 i f ,. 

7147 :? 

c'ci'me'r: 1101 1 , Wi.ll.i_a'in_L.Springstqn ,_,, l'".'' Jll "~; J: t_·he 1'/ ,:,t,~r R l:'~() llt·ces 

Corn 111 is f: j_ o n f 0 t· . .-, r .-. ,; .i •: 1, ,11, ,J ,·, ,~ n 1 0 r-· t •=- , l ,~ ·, s P h e ,1 1.· i n ( r o n th P. , , b r_, v ,., s ~ I:. 
forth -:'tppli ccit: ionr-: f j)r, rl 6v t.'h,, fllf• (f•• n lu'J':1rt· m.-• nr: ,)f fjsh ,ind l'lilrllifr~ 
(or inst re;-1111 1-1,1tl:'t· , i qhL~:: , ,,111·~: 11 , ,nr 1·_ , ) Ol\ R 6Cl0 -- 7'/ --(H0. S r1id r,;1nch 
r •~ p 1· e s e n t , 1 s f: n I. J ·) 1-1 s : 

( 1) William L. __ Springston~r"·'" "' "n ' s ~-i memh,,.r o f th e publi c 
1-1 .i th i h Ha r n e y r· o u n 1 y 11 h ,... .i s c1 , ., ,11 0 1 11 ,~ ,, 1 .:1 n r1 , n r 1-1 h ,, rn :'\ y ;1 pp 1 y t n 
ctt)propri.a te wc1r: er i.n t. h e f1_1tut· ,, ·, :1 11 1.l t h -':\ t:. ~-:ct i.d r .,1 11,:h 1-1ithi11 Harn•~y 
County would b,:• ;;,d , ,,'., · ~-: .-,J y ;:1 ff ,:•,:•1·.0 -·J l,._. fl ," q1· :,_n l. i•) ' J '.lf th•·· s ubj e('t. 
·'1 pp l i. C i:l ti o ll s ·. 

( 2 ) 'J'hs~ in s t: r ~ .'1111 1,r:1 1 ., , . !' i •.t h l ~: .:i 1:•p l.i. e d f 0 r Hill )_,~ \·1a s t ~f 1.1 J., 
u IH! r '. on,, m i c , i m ,-. 1: ""~ 1· i (' .=i J f1 n ,J , 1 n r 0 • ;;1 s ,, 11 , , b l ,. i , , r· h .:, ,. 1. I 11) r 1 o" r"' t ,~ s :;1 pp J. ·i •~ ,_1 

[or t: e ' .I u es r ,"I Ii i. 'J h •~ 1 , 11.1 cr n 1: i. t \' ,, r. [ l .-, ,., 1 h :111 i •~ n ~ •:-,. cc: s .=, r y t •> :s u I' po i: t ,. Ii e 
f i rd, an ,1 1-1 i. 1 d 1 i f e r- ') r• ,_1 l c=, r·. i •, n ~- i II v r) 1 '-' "' , 1 Th,., r J 01 1 , . ;.) t . ,, r• , ,_. j_ rn j_ 11 'J .;1 n rJ 
locati 0 n of th<> in ~: t·_,· c. ,=im 11 ;=, J·_,, , . 1· i r1hr s i 1 f' P li e rJ fo,· ,1t·e l·/c\Stf:'fUl :=ind 
l.l 11 r (~ a SO l) ct bl e ct ll rl rJ n I),, 1. i: ~ r I! 0. ,, \" U J-, ] i ,_. 11 f; e . 

'I' h ,, i n ~~ 1·. r ,, :-, 11, ,., :'I i-- ,,. r : i q h , . ,.. •.-, 0 u J. <l e 1 i m i. n"' t e 111 c1 n y f l o 0 rl 
.i. r r i g c1. t. e <1 111 •~ , , (1 o w :s H l 1 .i ch p .r ,~ 11 i rJ r?. h .;i !·, i r: .,, , f n r t h ,~ ,., -~ r. e r f o 1-11 t h .=, , . f 1 y over 
t: h e P ~ r:· i f .i G F 1 y 1-1 ti y .=, n d e l i m .i n r1 r_ ,,, h ,"I b i t .-, t f: 0 1· t h e 1-1 j 1 cl 1 i f e t h a t 
f're r~enl.]y l_j_v 0. j_r, I.I,,,. llH' .'1'1,,1/ f' .,,11rl '•· 111i- " 111 ;1] jn •:! --11:·w:lf-: . 

Tn I l1" :--; 1_n111n t' r 1-,l,0 p ~- t. 1·0.=i >11 r- J ,_, 1-1s , l <':.-· 1· <"r.1SP and 1·. h <> 1-1c11.-. 0. r 
t·. em l H~ r <• i-. u r " 1-1 .=i nn ~ r-: ,·, 111"' 0 f I h ,:, •,·1 . ,1 ,, r , , ,,., rl 1 , , r 1 ,, "r1 i 1: r i CJ a ''-"! 1 ,, ; 1 v ,_, ~-: t . h <> 

soi . .! and t· ,~turn s f: q r..l1 e ,~ r: r,~ ,-im . 'l'hi~: l' l !'.' ~'id •' !, c•,:, n le r tem1~1' r o:\ tu r 1?.s for 
fi s h h c1 hitc1t . . 

f' 1 ,1 n , 1 i 1' r i. 9 .=1 1: i n n r ,, , · h ' t 1 •, ,, " : 1 h ~' • 1 .,, t . ,_, r ta. b 1 '=' • O v e c ':I cJ1 
per c ~ n t o f re rd. d e n 1· i ; , l 11 =1 t ~ !: i n ll =1 1 ,,,, y r:·" , 111 t \' ,:• o 111 • • r:.: [ r 0 rn 1-1,, 11 ::: . 'I' h j fi 

incl u rl es the c iti ~ ,- ,·,f Bu rt '." .,,1 , ,1 l!in eri. Tns tr .,a111 •.1c11·e r i:i,_r ht. : : 1-1n11J,.l 
n o 1·. :=1 l J 01-1 1· Ii " 0.1 , , I 0 r t ;:, h l , , ~: 1 11 h •' 1· ' :', • h .=, , . , , , , .-1 . 

I 1) Th•~ !' l· ··,pr, ~:,,r1 in r: t: 1·.-,.:-,,11 \·! rt t' "' r 1 i rJhts 1-1i 11. i.mp•~d,., th•~ 
orrl .-, i:l y P COni:,mi c• ,·J,•,,.1 r· J. n J' lll"n r: ,:, f tli,~ \/ ; , 1. ,,1·~-- i1 ,vnl 11 1'!•:l for rn1.1ltit'lP. 
purposP.s -s i. n r'.1; s': , id 1· i•·jh (~-:· ,.,.ill '• Pr• 1 •·•1_,,· j , , . .. :i l l 1· •'11t ,1injn <J .:i vajJ. ab l ,, 
1/<tt"'!rs in 1.h P. i ; t 1 r.> ;-, 111 f : 11 ; ,,,1 r•d , ,1 n· l ,..,r. ,,. ,_,, .. ,., , .,,nv f11rt l, 0 1· .:1pp 1· or-r i r1 r-. i.nns by 
oth e r 11 ,;i te r u s•~ r s . l\ 11y ,) tli e 1· r••:, ! nn l. i .,,1_ 11~-,.f: 1) f 1 )1"' 1J::1te1· ie s<> ttr (' f:! ,H ·e 

[ ot 1" Cl osl'! d by l.)1r• •~:{e ,:, :,,- iv,: ,;lll\1) 11)1 !, i: .:11 ·1·• 1 j -. ,, f,:, 1: ,:, nrl I h e ,, r• p li c.=-itio n s 
1-1 j_ 1 l. j p Op a t' d .i. ?'. e -cl n .-1 l I ; , ' ·'... .'l '· j ( J :1 i_ f i ,., '1 I 1 I . ·' • ,J V ,, 1· ~c ,, ,'l f r ,, ,:: ,._ 0 n I. h ,, l_l ~: ,, I) f 
11.-:iter for t. h P. J·, r, , :1d, ,r· t l' ' t11 r_u· .-:, f 1· •.il , ,i-·· , , .. ,,:, r!, 

( 4 ) 1' he ;1 pp 1 j .-: -:1 r· i ,:, n f: 1 i !' r· f I n 1-1 I ,. v,,. 1 ::: 1-1 h i r:· h e •,: c ,. e rl t. h •~ 
0 st. .i 111 cl t. ~ ,1 .-, v .-. r., 'J, · 11 ·, 1 11 1 ·" J f 1 .--1-1 ,·, f r h '=' :i 1, " , , 1 ,_, .:, ,:1 ~ , .. r ,, .:1111 r: • 'I' he 111 ~ L h o r1 
ll s I'! r1 0 [ f : e t t i 11 'J f I. ': \·/ 1 ~V P. 1. ~: ( " n l'. ,, q , , l1 11 ,, ,. I' ,vl" ) , I 0 r: <-: 11 ,:, t cl,] j l_l s t EI) l ' 

~ ·~ r) ~ () n ;i J l y 11 ; , t 11 r ;;, l f 1 .. , •.-, t\ .~ f i , .• j f))) I' i ,, ! ; . 

( 'i l Th ~ ,~1·n11c, se(l in ~: 1.re .:,1•1 11 : ,. 1 ,,i- , i •·iht.. ~: ,"\J.' '" ba s erl nn 
i_ n cl d P. r1 I.I ::, ,-. ·~ f: .-, (! ' · II f r 1 • 1:if,. ·, t:,:, :·: l ? pp.) r ' I. ! I.. ,.. .1 ' ·111 1 "' ,,, e 1 r: ,. f ) ( JI.I ~ ~: I:. •? rl . T n 



addition, the methodology used to determine the flow rates (''Oregon 
Method'') is inhere11tly flawed and said methodology was applied 
inaccurately and contrary to its own criteria and recommendations to 
set the proposed flow rates. 

Many of these creeks run dry during the summer on an 
average year. This r,rnch r<iquests b,e[oro> Any of these instream flows 
be set that five years of clatc1 be a,,c,.11n11lated showing the actual flow 
of these creeks and rivers. For example, a guage station on Claw Creek 
shows that the creek has been dry for tl,e lc1st three years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past t~o years. Tro11t Creek has 11ot emptied into the Silvies for 
the last three years. Also records on tl,e Silvies River for the past 
three years show river levels below the minimums for July through 
Octobe·r. 

(6) The methodology used to set the flow levels ("Oregon 
Jlethod") is not applicable to some of the involved streams due to the 
limitation~ of ~aid mefhb~ol~~~-

. (7) The standard used to set flow ratAs appears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantities necessary to support fish and wildlife populations. 

(8) The instream water rights applied for will be 
prejudicial to the public interest due to the excessive flow rates 
requested and the appropriation of all remaining available waters. 

(9) The use applied for in every stream is to provide for 
migration, spawning, egg incubation, fry emergence, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to all the species named in tl1e various applications and as to all 
such fish activity does not exist within all such streams. There is no 
allegation that sucl1 use exists within tl,e s11bject. st.reams, and there 
is no statutory or reasonable justification to apply for tl1e protection 
of a use that does 11ot exist. 

(10) Granting tl1e applications as filed prevents permits for 
the development of off-str0am watering facilities for stockwater 
purposes, and inte~fer~s witl1 8lternatives for stockwateri11g as part of 
riparian area ~anagement. 

If these instream flows are approved as applied for 
they will have a significant impact on many of our ranch decreasing 
and/or eliminating l1ay productlon and livestock wc1tering. With tl1ese 
decreases the ~contJmic~ vi~J1ilit.y of t.11is family nw11e<lioperation is in 
question. These operations are thA main support for the local tax base 
fot· thl.s county, whl.r.•h would rAsult. in l'>ss lncn,,,,, to support all tax 
based services s1tch :.-ts our hospit~l, SC'hoolf:, ancl roods. 

Ras~~ 011 tl1,~ ~ho,,e R0t fortl1 c011Rirlerations, 
William L. Springston request that they be a party to a conteRted case 

hearing to be reo11d11r:terJ re,Ji.ew the c1ppl ie,;itions fi.lerJ by the Oregon 
Department of Fish and l'lil.dlife. D11e tn thr> objections raised to saJ.d 
applicc1tions, th,, innteam Hater riqhts should be rejected and the ODFW 
ordered to halt any further applications for inst.ream water rights 
untJ.l such time as the applications are supported by adequate factual 
data and proper 11tllization of acc@ptable scientific metl1odology. In 
the alternative, said i11st.ream wato:>r rigl1ts sho11ld be reduced to 
minimum flow rates reasonably necessary to support fish and wildlife 



subject to existi_ng wc1t.er rights, with ,, conrli.ti.on to exempt the use of 
water for <lomestic or human consumption ~n<l livestock uses. 

Hf.SPJ]C'rFULLY SUBJIT1"1'Jm tl,i.,, 2Gth day of April, 1991 

By,_ha,1/ L ~--J~~ 
William L. Springston 

Nam"~~=~--~~---
Addre ss HC 71 Box 64-A 

Jl.urns. QR 97720 



Certificate of Mailing 

'l'his is to certJ.tv that tlrn · above and toreqoinq was duly served 
upon the Oregon Uepartment ot, Fish and Wl.Ldlife at their address, by 
regular mail, postage-prepaid, tl1ie 26tl1 day of April, 1991, as 
follows, to-wit: 

Oregon Uepartme11t ot Plsl1 Wildlife 
2i;01 811 E'irst Ave, ~ 
Portland, Oregon 'Yi ~0'/ /1# d/ 

s i qn0d :~ ___ ';l.:__--"h<i!l..d.c1-,,~~z.!!:4---L-

Wi ll iam L. Springston 
HC. 71 Box 64-A 
Burns, OR 97720 
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F' I l '?' (1 h y f·. h ..., o 1. " , r n 11 f1,, p .;, ,. t 111 ,,, n t: ) 
,, f F' ii;: h ,, n rl• ·•\·/ H ,J'l i f ,., l 

('.nm,:ir, 110\1, ~.;f--M_~ '··" .. .,,_Jllf.>t:t f· )·p~ H,1f . 1? l" n,>r-(ll.ll"(!(>~: 

r'r:•mmir-~ion for .1 1·r••1 l•>11 ,,nd ~"~- ,-.-.,1 •~·,r:r> hP,1rit1ff t11l t. lH' ;,1)0 1;r.i S"I::, 

fr) rt. h <I I' l' .l i (! cl t: I I) ll r:: f J. 1 (~ 11 b V 1-.1 "' () 1. (' tf I'll I,,. I':, r t. llt .-~ ll t r) f r: 1 r- h ,"1 ll ,) I'/ j I r1 I I r (• 
foJ.· lnst:.r~am 1-1,:1t1::e , iqh t.s , l"trr-11.:int. t-.o 01\H <,~0-·7"/·-010. S,1.i'd l.'i:11)(!11 

rf.>preSf>llt t,r; f1).JA•::..l·I::: -
1 

/____, / • 

( t ) . ' .J..XILl"ll.L..k.fl(/~• ('Ip I ,..,: ,, 11 I r: .'J Ill~ Ill h,,. 1· I) f: l'.11 ('\ I' II 1, 1 I , .. 
11.lt.hln ll;;irn~y r:01.1111\' 11111, Ir~,, 11 : ,10• 11r:.-,1 ='",11,,,- 1-111,, m.-:iy ,1ppl\' 1·. n 
:1 ppr Op I" i. ft t I' W cl I: ~ r l ll t. h"' ( l.J t IJ r ,, ·. l ll rl I. h " t . (: ,:, I r1 r .~It•! h W i th j 11 "" 1: ll 0 \' 

f'o11nty 1-10111(1 l.,r• .,,,1.,,., . '.:1•1\' .:,ff,,.-,1 .l'd "r 11,,. q1·:,111· f,, , , ,_,f tl1•' ,r.:11bj,,.el. 
-01 p p l i C' cl t J r) ll S . 

( 2 ) 'I' h •~ I n ,. 1·. r" ;un 1-1 .;1 t. , ... 1 1 i <.1 h t f: .=i I' p J i ,, ,.1 f 0 r 1-1 i. 11 b 1-> was t 1-> f 1.1 1 , 
111)1'•:f)ll•)llllc:: .. j 1111'1: ,:11:t i ,:•.;1 I :,111rJ 11111 ·-~,r~,)11 , d:il ,, i )I th ,=,t f. li•~ flo1-, i:c1t0.r; ,:1ppl i 0rl 

f '-' r [ ':''.fl.I~ f., I "' h I 'Jh•• I •11.1,, 11 I: I. tv ." r: f I 1'>1-/ I 11 =111 l f; llt>.•'" , •. c:,:=1 ry \.f) f: l.tl'PO rt. 1. h•~ 
fir;J1 ,-=inrl 1-1i.ldli-f•? p •~ 1'1lli'1l·.i011r: i111Jl"l]"l'rl 'l'hP fl01-1 •· ·.,t." fl, t . i. 111I1HJ ;,111rl 

lor:c1ti.011 0f th"' inr-: 1·_rr> ;1111 wr11:. <>r riqht_-,- ''l'l'l.i.f:!rl fnr c"lr':' wast,,.ful ;:i11,:l 
11111:r>c1so11c1b]e c111~l rl,, 11,,1·. 1:,,1·111> ;-, l'"ll~ li 1 • 11! :0 . 

'f'ti,, i11 r-: 1· , · ,,.,,11, ,., ,,, . .. .- 1 i•.1h1 · · •.1,·,111,J "'1 i111i1v1t~ 111.~ny fl_1,,,,,1 
irr.l~Jc\t.~cl 111~c1,:l1)Hf: \·1'1ir•h 1't•)11irl"! l1 .1 l>i1· .,,1 r,H 1. h 1 \ 1,.l~.0rfo1-1l 1- 1).,,1. fly r,v•?r 
Lh~ P.;1,·:i(i,i Fly1-1f.1y -'lll'.1 "lJmi11,1fr.• l1 ;.d1t1:.-,1 fnt· th"! 1-1 .ildl.ifP. f.hc1t 
1q· 1~F:o nr-.l ·y Li,,(e i.n t.hr-• me ::1d,,1n· 1:,nrl f-, 111 · 1·,·,, 11 , 11.in•·1 .'ir•''lf,, 

Tn I h" f~·11111mi:- r wJi,, n r: ,. ,.,.. ,., ,n f 1 ""~ ,1,-~1· 1 ,~.,,r:,, c11Hl 1·. h,., 1-1;1 I: ,, 1· 
1· I'! mp~ r <-i tu 1:,.. w .:i nn p. r-: "111"' .-, f II, ,, •,., .-11· ,, 1 · 11 r: " ,1 f , • f 1 ,, n .-1 i 1~ , l g ;;i r.-. e 1 ,, ; 1 v •~ r: 1·. I 1 0 

sn i.l ;i11rl rr?~urns to l.h~ r::t,:,1.'lm. 'Phi. 1: ,,,,.v.i (l~i:: r:or.,f~r temt"'r::tturer., f0r 
fl s lt hr1hitr1t. 

F' 1 n ,, r 1 I 1: 1· i. ~J ,"l t; i n n r ,, r· I·, •"II , I ,·, F , h ,,. •., .:1 t. ,_. r i-. cl b l I:' • O v ~ r 'cl,.-, 
p~rcl'!nt qf · reri :f,l0nt.i;1l ·1-, .'\t:oci'n lt.=,r-11,iv c,,untv com"!n from 1,,,-,J.l.s. 'l'hiri 
1. 1H: l u r.1 1> s th P. c I ti ~ r: ,:, f B 11 n 1 ~ .;111 <I II i , , •~ r., • J n s t r '?ii 111 ~, ,.1 t. ~ r r J 'J It t fl 1-rn u I. ,.1 
ll O t r.\ 11 0 w t. he. 1-/,:) t . e r 1'. i'I h J ., ::: I ft h ~ r,, r 'h ,") 1· I I,,~, . 

( 3 ) 'r h P. p r ,_:, po r~ P. <1 i n ~: t: r ~,, 111 1-1 ;-1 1·. q r· r I g h ts ,., i. 1. 1. imp"' cl r? th e 
o rd e r 1 y er.: on om j c ~1 r-d.1"' l op 111 ;-:, n t. o f th •:- 11 ;_:, t. ,, n; i II v 0 1 "'! ,:I for m 1.1 l t.1 p 1 e 
p 1.1 r po s e s s J. n c e s cl i d r J rJ h ts w J. 1 1. ., p I' r n p r I " r·. ,, c1 1 1. r"' m ,, j n i n g c1 v r.1 .i. 1 cl b 1. "' 
11 r1 t er s in the r., t-. re r.1111 r: 11,1111 ~ rl , c111 ,1 1n·"' v I:' n 1·. .=in y f 11 rt h (' r a ppr op r J. c1 ti on s by 
01:her water Usf?rs. /\ny othP.J.' p•J t~ntl.<1.1. ur,:"s of: r.tie 1-1c1ter resource r.1re 
f o rec l o s P. d by t. h e o x ('. 0 rm i. v e ,1moII11 I.. n ·' 'I , p .1 f ,, ,1 f o r ;i n rt t h P. c1 pp 1 i c cl t i o II r-
w i 11. jeopardize r.1n,I hr1v~ a r-:iqnl.fi.r! .'111t. ;., rl v,,rr,: ,, -:lff,,r.:t on t.he use of 
Hater for the· b1·0,v1,..r-:t- 1·,1n·g,, of p1.1hl i ,. •_rnod , 

(4) Ti1e -"Pt>licat.ioM: .llr,t-. fl"o .levPI.S \lhl.ch exceed th':' 
o s t J Ill a t. e rl c-1 v e r ,.,.. 'J 1> 11 :-1 t. 1.1 r .<\ l f 1 n 1-1 n f t h ~ j_ , 1 ,, ,:, 1 v c- ,:1 s t:. r. •? ,'I 111 s . 'l' he m I'! I: h ,, d 
11s1->d of set.tltHJ fl.ow lr?vP.l~ ("Cli-P (Jon ll~r-.l1f)rl") <loP.r: n•:it adjust for 
s ~ ,:1 s o n :i J.l y n ;i t u n, l fl 0 ,., d e f t (' i " 11 <' 1 ~ r·: . 

( 5 ) •r h ~ pr 1) po RP. d l.1H.:1: r ~ ;:,in 1-, r1 1·. " r r I ~J h t f'! ~, r ~ b a RP. ,1 o 11 

i n ;i ,1P.'I11 at(;'. f. r1 rJ 1.1 t ;:, I , 1 ;-l( _ .=, I: o i~ 11 pp., r I: I.I 1 ~- f 1 •) 11 l ~ v e 1 R 1·" '1 U I"! r: L ~ d • I 11 



addition, the methodology used to datPrmlnP the flow rates ("Oregon 
llethod") is inherently flawecl and said methor.lolo9y was applied 
inaccurately,and contrary to Jta own criteria and recommendations to 
set the proposed flow rates, 

lfany of these ct·eekR run dry during the summt'!r on an 
avt'!rage year. , Thi11 r.aneh ,·r<iqu,rnt.:;i htlfor0 An\• of tlrnse instream flows 
he set that five Y"i'IL'll of <lRta he 11d,i1m1.1lat.e<l l'<howing' th<l actual flow 
of these creeks and rivers. •For examplP, a gnRge station on Claw CrPek 
shows that the creek has been dry for the last tl1ree years during late 
spring to late fall. Si lve1: Crtlek has not (HlSIHHl the SuuteK School for 
the par,t two years. Trollt"CreP.k liM< not emptied into the Silvies for 

' tl1e last three years. Also records on the Silvies River for the past 
three years show rivP.r levels helow the minimums f:or July t:hrough 
October. 

(6) The methodology URed to set tl,e flow levels ("Oregon 
llethod") is not applicable to some of tl1e involved streams due to the 
limitations·•of said methodology,,· 
· (7) The standard used to set flo~ r.ateR appears to he based 

on optimum production levels·and/or optimum benefits, rather than the 
minimum quantities necessary to support fish and wildlife populations. 

(8) The inatream water rights appliP.d for will be 
prejudicial to tl,e public interest due to the excessive flow rates 
requested and the appropriation of all remAining avallable waters. 

(9) "The use applied for in every stream is to provide for 
migrRtlon, epawnJnq, egq inc,11b;,tlon, fry "mergP.nce, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to all the specinR named in tl1e variouR applications and as to all 
such fish activity do~s not eKlst within all such streams. There is no 
allegation that such use exists within tl,e s11bjec,t streRms, and tl1nra 
is no statutory or reasonable justification to apply for tl1e protection 
of a use that doPs not. eKist. 

(10) Gr11nting tl1e applications nA filed prevents permits for 
the developlnent: of off-Rt.t:P.am Hat.,,rJ.ng [ac.l.lities for stockwater. 
purposes, and interferes wltl1 alternatives for stockwatering as part of 
riparian area management. 

, If thes.,.,,instr<>'lm flows ar<> approved as appliP.d for 
they will have a significant impact nn many of our ranch decreasing 
and/or eliminating hay production and livestock watering. With tl1ese 
decreases the economic vial1ilit.y of thlR family owned operation is in 
question. These operations are the maln support for the local tax base 
for this county, wl1ich.would result in less lncom~ to support all tax 
based services s11ch as our hospit.at, schoolis, «n~ roads. 
T\ ~tlas"!,l on th~ aJ,ove RP.t forth considerations, 
dJ;J.fl/t./E~l -request that they be a party to a contested case 
hear.ing~~duct.,c,d rev.Jew the aprli(•ation:i filed by the Oregon 
Department of Fisl1 and Wildlife. Due to tl1P ohjectlons raised to said 
applicat!ons, the inr<t,iam .. 1rn•ter riqhtB shol.lld be rP.jected and the ODFW 
ordt'!red to halt any further applications for inst.ream water rights 
until such time as the nppl.icat.ions nr~ irnpporte(l by adequate factual 
data ancl proper 11tllizatio11 of acceptable scientific methodology, In 
the alternative, said instream water rights sl1011ld he reduced to 
minimum flow rates reasonably necessary to support fish and wildlife 

,, ' 
!./'I' 

I :·. 



subject. to existinq w,,,te1· rl.qhU;, 111th ii <.'•Hvll.t.J0n t.o ex<'mpt. th" '-""' of 
wnter (or ~oroestic c,r 11ttm~1n ,~qnsumpti011 ~n~ li.v~~tock USPR, 

ur.srr:('Tflll,J,Y !,1J[lllT1"1'1m lhi•· ;,r,t.h (lf.1y of /\1nl.l, 1991 . 

. ' 

,, I II' 



,, ''" 

Certificate of Hailing 

Tl1is is to certitv that the abov, and toreqoinq was duly served 
upon the Ore<jon !Jepartment of fish and WiJdiif.e at their address, by 
r.eqular mail, postaqe-pr.epaid, this 2&th day ot llpril., 1991, as 
tallows, to-wit, 

ureqon Department ot k'fsli''•"wildlite 
.' 

2501 8W k'irst /Ive,· 
Portland, Orego11 Y'/20/ 

'' 

'' 
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· ['l~F'OJ?E 'fllf: 1"1/\Tf-;H ru;::-..;o,mn:r; !'.01111 r:3~:J (Ill ()f' 'l'llf:: fl'J'/\TE or 

I n 'l' h ':! 11 c1 t I:':! r r~ f [ n ~:t:. r"' r.1 111 

Na t "l r ru g h u:-: I\ pp J I c, ,. J ,:,n ~t 

E' j_ 1 "l cl h y t h ':! 0 r. 0 q •rn P ~ p ;., r t. Ill •~ n t ) 
0 f F' is h c• n rl· ·•~! j ·l ,JJ i f ,. ) 

1rnoT1r,:-; 'I' rnn R F.:v u-:1'1 

, · · ('.om-=i f.~ 11011 , &~£.//-· ./I_ n ~I) 1"':!(j\ll? St t: lrn 1-1 ,, ,-.'=! l' fl~ 801.I rce S 

Comm i r, s J. on f o r .'\ r .-. 11 .i "1-1 .,111 (1 •:· n 11 1; ~~~~ h ~ "' r .l lHJ on th P. r1 b o v I? s "l I:. 
f o rt h c1 I' p Ll c: a t i on r; f J1 e (1 by th ,,. 0 r 0 ,, ,_, n r, " p :i r t. m n n t. r) f 'f i sh c1 n d l'li l d l.l f ~! 

f:or in$tream wcit~r liqhts, p•.trs11cl11t. t· o OJ\R 6~0-77--010. Scd(l tanr.!h 

represent~~ -, fo~~~~~----- "J"'l_"•>~:nt 1l· r-: ,"'l me111her of thr> puhlir~ 
1-1.H.h:fn Ha_rll':!Y f:bt111ty 11h,~ -i•~ ~ 11r-:i·•r .,nHlln1· 1·1 h,, n1.1y clpply r-.0 
;if>proprl.ate w-c1ter J n t.ht? f:uturf:!·, .=u1d th =i t:. r~·c,.lr.1 r.:11P~h within llarney 
County would 1:,,., ;.,,t,.,p1·ru.•ly ,,rr,,,._. ,_MI J,y ll," ,.,r ,H1ti1,q ,,r t:h•~ r-:ubjf:!<:t 
.<ipplic,:1tJons . 

( 2 ) 'I' h "! i n s ,.-. ,. ~ i'l lll "'c1 t. "' 1: 1 i <._1 h u: .:i pp J i e ,J f o r w i 11 b ':! 1-1 c1 s t ':! E 1.1 1 , 
uneGonomic, impi:-:1,:t.i('.cll cln,J 1rnr~.:1s 1)n,1bl•• in th .:,t tli0. Elow r-=1t")r; applied 
f. o r re q u e s t cl h i 'J h,, , q 1.w n I: i. t y i~ f: f. l n 1-1 t h " n i s n "! r:· ,, e: s a r y to s I.I pp o t· t: t: h P. 

fish l'lnd wildlife )'<1 p11l,,1·. J01H; inv0l'-'"'l . '!'hr> flow 1·::it. •~r~, t.i.ndng .<inrl 
locc1ti0n of th 0 hH: 1·.1_•p::,rn 1-n=1t~I' rlqhts ·"l'l'li0.rl for cire wasteful <11\r:l 

1.1111·,~asonc1b)e and (In n,~t Hf:!l'l/1> 2t p1_1bl lr: l_l!U~. 

1' h •~ i 11 ~: 1· r n ; 1111 1-u1 t ,, r 1 i '.I h t· · : •.-, 0 u 1 r1 e 1 i m l n-" t e m .=q1 y . f. l o 0 d 
Jrrigat.f:!<1 mec1d1)WS 1-,ld(·h p.ro11id0 h.~il _,i 1·_.'ll (qr th•~ 1-,.:i~. ~rf.01-1] thr1t fly nver 
the Pa c i f i c F l y w c1 y .=rn <.l e U . 111 .i 11 n t ,,, h ::i I.ti r: ;if f 0 r th e 1-,i 1 ell i f e th a t 
p re s n n 1·. l -y . Li v ~ l. n th r.• me c1 rl i:111 s ,:1 11 d r,: , , n : ,-. 11 1, ~1 .i n ,·, ;1 r"' -=u:;. 

T 11 I Ii P ~ u 111111 ~ r w Ii ,... n r: I.. r ",'l 111 f 1 o 1-1 ri rl "! ,. r ,, ·" ~: ,~ a 11 cl th" 1-1 ;:i t ~ 1 • 

temp':! .r c1 t:. u r,, 1-1 ;:i rm i:: r-: <> m"' n r I h .~ ..., ,if·. ,, r 11 r-: " fl t " r J •) o d l ,~ t· l g cl t:. e 1 ,, c1 v •~ r:: t.l, "' 
s o i. 1 .:i /1 r:1 r e t LI r n s to t. h e r:: t r 0 ""m . T h i.r: l >1 n v i r.1 ':! f, c c.11:, 1 ~ r. t e 111 p " r .<i t 1.1 r. e s f o r 
fish hr1hitnt. 

F' 1 r) ,, rl i r r i. g ci t i n n r 0 f' h ,, 1 , J •' !'" 1'.11 " 11 ,:1 t. '-' r 1".c1 b 1 e . 0 v e r 9 1,1 

percent qf · resiflent. i.=11 ·1-1."t~r ·i·n ll;i1·11•iv (',.,rntv comP.r, f.r,)m 1-1"1.ls. Th:ir:; 
inc 1 u de s th e c I t I e F ,·, f lht r 11 s -:II 1 <l II i 11 ~ r...: . 1 n r-; t r ,~ c1111 w .<i t e r d . 'J It t f> 1-1 o u J. ,.1 
not a 11 ow t. he 1-, a I.er ,._.,, b J '? f: 1.r, h ~ r,,, · h .:1 ,. ",, ,1 . 

(3) The t'r•:iposP.cl inr::I:r~r1111 1-1,1I·, P.r rights 1-Til.l imped':! the 
0 rd e r 1 \' e C O I) 0 l1l i (' ,1 " ,, ,, l Op w/n t. (I f t h 0 II ;_:, t. n n ; i ti V 0 1 ,, ~ d f: 0 r in I.I l t. .l p 1 e 
p u r pose s s I. n c e s a l d r j r1 h t. s 1-1 l J. l -:1 p I' r n p ,_. i. 01 I: ,, cl 1 l rr-· 111 ,, j n i 11 g cl v c1 i 1 ab l e 
11aters :f. n the r., t . re;i ni~: IHr.m"rl, clllrl Pt'"V':'nf-. -"'ny f11r.th0r approtn:f.c1t:f.ons by 
other water LISP.rs. l\ny o thf:!r pote1~t:.l.c1.l Ini "s of: the water resourc':! are 
f o r e c 1 o s e d by t. h e 0. x c 0 !rn i. v •~ ;.i m o 11 11 U ; ,,, r- I' l i ,.. ,.1 f o r ;i n rl t h e c1 pp l i c cl. t i o II s 
1-1 i 11. j e op a rcli z e and h ;iv e .:i s J g n if i. ri ci 11 1·. :vl v 0. rr:: "' .:t f f e c ~- on th e 1.1 s e o f 
water for the·h1·0;-irJ,,r:t· 1·:i ng,, nf p1_1hJj,_. (_,nod. 

(4) •rhe -:1pplicc1.ti.ons .lir~t (.ln1-1 .levels 11hlch exceed th':! 
P.Stimat.efl <1VP.l'0CJ':' 1u, t.ur -<1 l fl,n, ,_1f t.he j_n,,,:,Jv<>,:1 st:..r•),'lntS. 1'he method 
used of S':!1:.tlnq fl.ow l~vP.ls ( "Or0,Jnn ll~r-.l11)d") rlo e f: n,:,t, adjust for. 
s e a s o 11 ri 11 y n a t II r -cl 1 f J •) 1-1 d e f i ,:'. i 0 11 c { e ri . 

(5) 1'hl:! proposed l.nrd: re,1111 WAl·."r r.lqhts -:1re basecl on 
i.nadequc1te f:r1r11 .. 11",t ,.l t1L.=1 to :,rnppq·ri: I.I, ., f.l.011 level s t:~ (Jllf:!r:t-.0.d . In 



addition, the methodology used to determine the flow rates ("Oregon 
tfethod") is inherently flawed a11d said methodology was ~pplied 
inaccurately, and contrary to jto own criteria and recommendations to 
set the proposed flow rates. 

llany of these creekf< run dry during the summ"lr on an 
average ye11r. This rc1nch rl'!qur,sts b0for0 c1111• of these i11stream fl.owR 
be set that five yec1rs of clat:I'\ he ac·e11m1.1la~.ecl sho1-1J.ng the c1ctt1al flow 
of these creeks and rJvers. For exRmplo, R guage station on Claw Creek 
Rhows that the creek has been dry for tli@ last tliree years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past two years. Trout Creek !ms not emptied into the Silvies for 
the last three years. Also records on the Silvies River for the past 
three years show river levels lielow the minimums for July through 
October. 

{G) The methodology URed Lo set tlie flow levels ("Oregon 
Method") is not applicable to some of the involved streams due to the 
limitations·•of said methodology,.· 

· (7) The standard used to set flow rates appears to be based 
on optimum production levels·and/or optimum benefits, rather than the 
minimum quantities necessary to support fJsh and wildlife populations. 

(8) The instream water riglits applied for will be 
prej~dlciai to the public jnterest d~e to the excessive flow rates 
requested and the appropriation of all remaining available waters. 

(9) The use applied for in every stream is to provide for 
migration, spa,minq, egg inc11lrntJon, fry "'mergence, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to all the specief< nam~d in the various applications and as to all 
such fish activity does not exist within all such streams. There is no 
allegation that RUcl1 use exists within tl,e s1ibject streams, and there 
is no statutory or reasonable justification to apply for tlie protection 
of a use that doPs not Pxist. 

(10) Granting tl1e applications as filed prevents permits for 
the development of off-stream wateri11g facilities for stockwater 
purposes, and interferes witli alternatives for stockwatering as part of 
riparian area ma11agement. 

If t.hes" irrntream fl01-1s at:<> approved as applied for 
they will have a significant impact on many of our ranch decreasJng 
and/or eliminating hay production and livestock watering. With these 
decreases the econQmic vialillit.y or tl1IR family 01-1ned operation is in 
question. These operations arP !:.lie main support for the local tax base 
for this county, wl1ich would result in l0ss income to support all tax 
based services s11ch as our hospU.11l, sclwol.s:, aiHl roads. 

Ras~,1 on t1,~ aJ,ove R~t fortl1 conRiderAtions, 
~-~==~~*=~~~ request th11t they be a party to a contested c11se 

corHh1cl.Pd rev.Jew th» c1ppllC'ations filerJ by the Oregon 
of Fish end Wildlife. n11e to thP objections raised to said 

applicationr;, th,, inr<tec1m .. 1-1a-te1· riqhts ,:iioul.d be re1ected and the 0DFW 
ordered ~o halt any further applications for instre~m water rights 
until such time as the applicatinnA Are RUpported by adequate factual 
data and proper 11tll.izat.i-on of ar•ceptabl" scient.i.Oc methodology. In 
the alternative, said instream water riglits should he reduced to 
minimum flow rates reasonably neceReary to support fish and wildlife 

' ' 

:ii 



subject. to existinq W.'1ter ri.qht.s, 1-1.i.t.h " r.·ondHJ.on t.o exempt. th~ I.IF" of 
water for <loroestic or 11t1man f~Q11su1npti•111 ~11rl 1 iv~~t,,ck USPS, 

)!F:srr:r:1'.flll.,J,Y,.SUBIITT'l'lm lhi,, 7(,t.h d,,y of Apd.l, 1991. 

•' ''" 

' ' 



' ' 

Certificate of Hailing 

Tliis is to certitv that the above a11d toreqoinq was duly served 
upon tho Oregon llepartmont; of Plsh and Wi.ldJ.ife at their address, by 
regular mail, postaqe-prepaid, tl1is 26tl1 day of April, 1991, as 
f9llows, to-wit, 

Oregon Departme11t; ot Pisl1 
2501 HW First Ave. 
Portland, Oregon 91201 

'' 

Wildlite 

' ' 
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T n 'I' h e II a t \. e r < , f t 11 ~-- t·. re .;, :11 

l·I a t P. r R i 9 ll 1'. r,: Tl pp .l i , _. -• t i ,:, n ~: 
Fi l!:'(l h\' the o, · '.~q,·,11 n,?p.:,rtn1 •>nt) 

f• f F' i s h cl n rl I'/ t l d 1 i r ,._. l 

T\ I '1.' L i. ,_. rt t i o n N ,:, ~: . 7 l '1 7 2 

~ •' n r7)fl :-', ::; !' rnn R Fil/ rF.:1'1 

('.om~r-: 11')11 , µ--~~-/ o.d t: ,, J' i><fl1 1? ~:t th,:, l'l r'11'.1~ r ['! P~01.ll'C'e~; 
C <)mm i s s I o n f 0 r .'\ r "' 11 i •~ \/ ,, n (1 ,. n n !-_r-• r.• t .. , 1 ~;:.f ~:,., h ,, ,1 t· i n ,_, o n th 0 c1 b o v ~ ~: ,, t 
f () r th a pp 1 i _ ca t i_ on::: f j J r-] (1 b v LI 1 ,, o 1.· r• <: "1 1 fl ,, I' ,=i r r. Ill,.! n t ,, f F j_ sh <°' n rJ l'/ j 1 d 1 i f 0. 

for _in s t.re :1n: 1·1 a t~ -. J_ · c:Q1hts,□··''lr P 1c1nt · OAn 1;q0--77 --030 . Said 1: a n c lt 
J. e p 1 es e n L rt s f ,_d 1 ·. , f:: : 

( 1 ) . ' - . - - .. ~ . ~: p 11 I f : " lll e 111 hp l' I) f t: h r~ p ll h 1 "i. ('. 
H.ithin Harn ey !".011111 ~• 11)H, i f~ ;, ,., : t1· ,,1 .=,n rlt,-,1 · 1v li n m~y .~pp l v t· n 
r'l t)pr o prtatr~ w,:1t:~ 1· it\ t h P f 1.,ture ·, 0, 11,.l t h :, 1: r:,., ; ,1 r-:111•~h Hithin Jf r1r 11 ey 
Cou nty would b r.• -:1d• 1 r•1· ~~ •-•J v ,1 f f,,•:•1·. ,-,r1 J,~, ti ," ,_,r .c,nt_· j,, q r. [ thr• f: ubj ect 
cipp li. c;:it ions . 

( ;>) Th•~ i 11 s t·.i-0c1111 1-1c1t. ~1 · r i rih t·_~: ''l 'Pli•'! d f,) r Hill b~ wast e f11], 
un~ c on o nd.c, i m p1~,;1,:•t· . .i cs1l fl n rJ 1_rnr -? a c·•:, n;tl_1l, , ii , t: l) ;.,t t.J,,:, f:J.01-1 ratr~s c1ppli~cl 
f o r re (ju e s t. cl h i r; l11i 1. q 1.1 c1 n t i. t \' <~ f: ri n 11 t· h .,, n i ~: n e ,:• •~ .,, s c1 r y t o supp o r t t h e 
f :i s h r1 n (1 w i l <l l i f: e J" ·) r.- u 1 a t . i 0 11 <; ' i n •1 n 1 ,_, •" rl Th P f 1 o 1'/ 1· 01 r. ~ r., , ti. rn .in g ,:1 n rl 
l ocat i o n of th "' in~-: 1·. 1•c, ;-'llll 11 r1 1·. e 1· 1: ight:s ,'\['l' l Lerl f:oi: c1t·e Ha ste ful cind 
unrl:!asonable a nd (l n 11,, t f:•~rv,., .=, p1.1l~ l_i ,; 1_1 iu) . 

'l' h •~ i 11 f:t: 1· ,, ; ,i11 1:1,'l l •'J' r i•1 l·,1·.• · ,,., ,-,11lrl e l i1n i. 11 .:i_t:.e m.~ny f.l. 00<1 
i r r i q at.~ cl rn ea •:l <) 11 ~: 1-1 h i ('. h !' r ,, 11 i ,11c h ,,,1 1 i t . ,, t • , l 1· I. h,, 1, ,'! r· •~ r f o 1-1 1 t h ,, i-. f ] y n v" r 
the P €1 c i f i r_'. F l y w 2 y .,, 11 <.l P l i m i. n ;::i t " h ;, b j t ,1 t· f: n r the 1-.r i 1 ell i f e th a t 
presen l.ly l iv i:! Jn tl1 0 m1? .,1 ,J011 f-: .:,nrl ~=111 · 1: ,:,11 1 , ,.l~n ··r ·lr":' ,)f; . 

r n t'.l , "' ,~ 11111 m "' r 1~ Ii •~ n ~· t 1 • -~ r1 m r 1 ,, 1•1 r.: , 1 "' .-, , . " t1 f : 0 a n cl t:11 "' o a ~-P r 
t ·~mp er .,, t. u ,~ p l ·l.''l r lll f: :c: ,·, n, p r• f '· h "' •,•/ .-, t ,, l' I' c • , , ,1 ! '' r 1 ,-, n ,·1 i 1· l' _j_ g a t ") l ,~ l t V ,~ ~: r. he 
soil And r<,turns to t h e f :tr0c1m . 1'hif-'. l't ' r> v.i <:1 ° f c c1 0 l 0r tempPr<:ltures for 
f:i.sh h c1 hi t r1t. 

l:'l o r,d i1· ri. (t ::it-. i nn r •'<"h :11 •1n ::: 1 1\ r.. 11 .:,t.,:r t·c1b l 0 . Over Clt,"l 
pi:! r c e n t o f. r 0 s :l r] I"'. n 1 i : , l 1., ,, t. 0 •: i n 11 .:, r , , " y r·, •, 11 1 I. '/ ,:• o 111"' r: f r 0 m \·! o l .l ~= . 'I' h j r: 
i n r; 1 u d 0 s t h e c i t i O f ' , ·, r f1 I! r n -:.: , 11 1 , 1 If i 11 •~ r:' . T n s t·. r ,, a •11 ,,, ,,, ,. 0 r , i •.d1 t: : : w <, , , l. ,J 

n o t .:i 11 o o t h "' ,_., "' 1 <?. r 1- ,,, h 1 , . ~: 1 ,., h" r ,, , · h .,, , · • , " , 1 . 

I 3 ) Th·~ !' 1 .-, I' (' c :,~ d i 11 r : t: 1· ,, .'I 111 '•·' .l I ,., I 1· j <J ht. s ':I i I. l i 111 p ,:> ,1 ·~ th•~ 
orrl prly (-)c nn omic .-J,, ,, ,, J.n1•1110nl'. c,f ,_,,,~ 11 .,,1_, , :· f: i11vnl 11n ,J f o r mul t .i1, ]0 
p I.I I.' p Os f.! s s i_ n ,'." s -:ii. ,I )' i • r h 1·. f-: \I j l 1 :, I' I'' 1 . 'I_ ' I i ·, I " ' 1 l l ,. ,·, 111 ,:, i n i. n 'J rl V c"l i L=1 h l '" 
1-1 a t e rs i n L h r:• r; I 1 ,~ ;, 111 ~: 11 , , 111,... rl , c1 n , I p 1 " ,., 1;• n I =i n ~• f , 1 r f. h ,, r zq > p r o I' r j c1 t·. ·i n 11 s by 
oth e r ua tei- us~rs . l\n 1,1 ,-,rJtt:>J' p •'.l l. 1~! 1 1 i . . =tl. 11~: " ~-= of th<> I·Iate1· !'<:! S ou r e r~ c1 I: e 
f:0rr•cJnr:t:rl by 11,,, ,•:<•··,,•!=:r: iv,·• ;i11111 1 11 , t. r; .,, ,·r•l j ,. ,1 r,,,. ,:,nrJ I li e ,,r•l' l ic;if'.io11 f­
l'l i.ll j~op8r-'c1i z'(> '.:i nd 11 ; 1•.t •· .~· ,~ i q:1 i fi .-• ·,11 1 :,, l v ,-'1· !::,, 'l ff•~cr. on 1·. h0 in =:~, ,., f 
ua t er f o i: th 0 J·, r ,, .:1, ' " r· t 1· .-, n '.f ,,. ,, f 1 · " h l i •·• , 1, • ,:, , ! . 

I 4 f 'l' he ,, I' I' l j c ::i r· i. r; 11 ~' l i ,, r f I , , •, I "' ,; " 1 :c: \/I, i c h e ,: c " •~ rl t h ,, 
,-. s t .i Ill c1 I P '1 .-, v ,. r : , '1, · fl , I , 1 , · .: , 1 f l , >t·/ · , f I I·, , • i , , ", • l I' .-, d r, I 1,- , , ;pn r: , 'I' h " 111 n I I I n ,J 

u s erl of set:ti.n •J f ],·, ,., l•'V"l~: ("n1_·,, , , .-, 1, rr, ! 1-1,,, ,J") . 1,.,-.~ : 11,:,t. c1'1:i11 s t_ f 0 t· 

s •~ c1 f: on :, ] 1 y n ; 1 t 11 1· ;, l i 1 ,, ,.., d" f i , .. i. ,, 11 r- i .. , ,, . 
(S ) Th e p1: ,) pn si:. ;,l i11 f. r·. rA ; ,111 1•1 ,, 1· .. 1· ,· i.,Jllt ~, -,1•,j ba ~_:e,] nn 

i. nr1der111 .:11·. ,:, f ; 1r,'.l . 11 ; ,] ,L,(. ,:1 l:,:-1 ::i,pp ,1r t l_ft c. f l •) II ]P V P L :~ 1:,:• r11.1 e~: 1:r;, (1, Jn 



ad d i t i o n , t h e rn e t. h o d o 1 0 9 y u s e d t o d e t. e 1: nd n e t h I'! f l o ,., r a t e s ( " o re g o n 
Hethocl.") is inherently flawed and said methodology was applied 
inaccurately and co11trary to its own criteria and recommendations to 
set the proposed flow rates. 

Many of .. the-se · a.reeks run dry during the summer on an 
a ve1:age yeAr. This rc1nch re<ruests b efo r•? ,-=t ny of these instrearn flo1-1s 
be s e t that five ye a rs o f cl at a be M'. cum u 1 c1 t·. e cl sh o 1-li n g the act u a 1 f 1. o u 
of these cre~ks and rivers. For example, a guage station on Claw Creek 
shows that the creek has been dry for the last three years during late 
spring to late fall. Silver Creek has not passe d the Suntex School for 
the past two years. Trout Creek hc1 s not emptied into the Silvies for 
the last three years. l\lso records on the fiilvies Hiver for the past 
th re e ye a rs show r i v ,~ L' 1 e v e 1 s be 1 ow the min i rn um s f. o r Ju 1 y 1: h rough 
October. 

(6) The methodology use d to set the flow l eve ls ("Oregon 
Method") is not c1pplicable to some of the involved streams due to the 
limitations of said methodolog~. 

· (7) The standard used to set fJow ratP.s appears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantities necessary to support fish and wildlife populations. 

( 8 ) •r h e i n s t r e am w a t e 1· r i g h t s a pp 1 i e cl f o r w i 11 b e 
prejudi.cial to the public interest due to the excessive flow rates 
requested and the appropriatio11 of all remaining available waters. 

(9) 'rhe use applied for in eve ry stream is to provide for 
migration, spawnjnq, egg incubatjon, fry 0 mergence, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to a 11 the s p I:! c .l e s named i n th e var i o u s c:, pp 1 i c a t i on s « n d as to a 11 
such fish activity does nbt exist within Rll s uch str~a~s. There is no 
a 11 e g at ion t. ha t s u c h use ex i st::: ,.,i tJli n t. he s 11 b j e et st.reams , an cl there 
is no statutory or re;;isonable justiCication to apply for the protection 
of a use that does not exist . 

(10) Grc1nting the app]if.'i'\tion ~: c\f: filed pr.events permits for 
the development of off-8t re am watering facilities for stockwater 
p u r po s e s , c1 n d ' in t e r f e r e s w i th a l t e r n a t i v e s f o r s to c k ,., ate r i n g as pa rt o f 
riparian area managem en t. 

If tltese instream flows c1re approvecl as applied for 
the~ will have a siqnificant impact on many of o u r r~ nch decreasing 
an d / o r e l i m i n a t i n g h ~1 y p r o rl u r: t i o n .=rn ,.1 l i. ,, e s t 0 c k w a. t e r. i n g . W i th t h e s e 
dect·eases the economic vi.ability of 1'.11i~ family nwnecl operr1tJon is in 
question. These opf:'rat.io n s are· 1·.h':' rn-:'lin s upport. f:or the local tax base 
f o r t h i s c o u n t y , w h i c h ,., o u 1 c1 r e s u 1 t t n l <:> s s J n c om P. t o s u p p o r t a J. l t a x 
based s · vi :.. s such "'IS r:1 1.1r ho 'sp i. t.a l, f:c h ooJ.s, and roads. 

Bar,ed on th,., abovf:! Gf:'t fo rth considerations, 
request that they b e a party to a contested case 

he a r in g to b . con cl 11 c t e d re,, i e ,., th e a pp 1 i ca t i on s f i 1 e d by the Ore go n 
Depa rt me n t f F i s h and I-Ti 1 d l i f 0 • D 11 e to th~ ob j e c t i o n s r r1 i. s e ,1 to s a i. d 
a pp 1 i c a t j_ o n s , t h •~ i n r, t e ;;1 111 "'a t e t· r i g h t s s h o u 1 cl be r e j e c t e cl a n d t h e ODE' l'1 
ordered to halt a ny further appli.cationf; for inst:r,~a m water rights 
until s uch t'inic as the 2,pplic'at.irrns r1re f:IJ L)portecl by adequate factu;:tl 
data and proper utili zation of acceptabl.P. scientifi c methodology . In 
the a 1 t e r n at iv e , s a i cl i n st re am ,., at•? r r i g h ts sh o u 1 d be reduce cl to 
minimum flow rates reasonably 11ecess-:1ry to support fish and Hildlife 
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sub j e ct to existing w ate r r. i g ht r; , 1,i th ,1 c· o 1Hli ti o 11 to exempt the use of 
\·late r f Or d Om e 8 t i c' 0 r h LI l1l a 11 CO 11 S lun p t i 011 a 11 d 1 i Ve S t O C k US e S • 
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Certificate of Mailing 

'l'h is is to ce rU. i y that the above and tore go inq was duly served 
up o II the O reg on IJ e pa r t me II t o t f i s h an cl 1'/i .L d 1 i f e a t the i r add re s s , by 
regular mail, postage-prepaid, this ✓-6th day of April, 1991, as 
follows, to-;~i.t: 

Oregon Department ot Fish 
i~01 8W First Ave. 
Portland, Oregon ':J'I ✓-WI 

• • I IH 

\HldU. f:e 



B EFOH E THE 1·11\ 1' EH Rr:SOURCE S COIIIII S!HOM OF' THf! S 'f ATE 

I n 'l' h e II a t t e r o f. I n s t r e c1 rn 
t·I a t e r R i g h t s A p I> 1 l c tt t j o n s 
E' i 1 e d b y t h e O r e g o 11 D e p ct r t m e n t ) 
o f Fi s h and Wildltf~ ) 

Ap pli cc1 ti.on N<JS . 7 14 72 

rm 0 ll P. S 'l' r, o R R E! V r E I·/ 

Corne r; no1 1, .t)g_J/.dlzJ__, to re r1ues t t h e l'/ a t.e r R~ s o\1rce s 
Co mmis s i o n f or a r P 11 j ~1-1 .,incl c ontP.st~•.l f.'Jf:: P. h e arin g o n the c'l b o v e i::e t 
forth appl i cati o n s fU ecl by th,~ Or n q0n D0p;:i rt.111Pnt of Fi s h cl nd Wil.d] i f e 
for in s trec1m ,., ,,q: e r rights, pur s u a n t to OAR 690 - 77-030. Said ra n c h 
repr e sent a s fol J..p l_;!.jL: 1 J I / JJ-i 

( 1 ) ...,lW::.,::_=--~/1/,:;... ~~ r 0 p ,_.~~~e n ts a me m b e r o f t h e pub 1 i c 
,., i th i n Harney Count y ,., h o j s a w ;:1 t e r , , ::: 0 i- -~ n (1 / o r ,., h o rn a y a pp 1 y to 
a pp r o p r i a t e w a t e r i. 11 t he f u t u r e·, .=t 11 d t h ~ t. :, cd cl r .=i. n c h w i thin fl a r n e y 
County would b0 , ,d v0 ,-:::,~ Jy •'c1 ff ~•c u ~d b y t l1° 9rr"1nt inq o f •th ~) subj e c t 
a pplic c1 tions. 

( 2 ) 'l'h e i..n s t ream 1-1a ter 1·i q h t s a ppli P. d f o t· wil l b e wast e ful, 
u n e c o n o m i c , i m p 1~ a c t .i. c ,;1 l a n d lJ in e c1 s 0 n c1 b 1 r> i n th a t L h e f 1 o \-/ r r.\ t e s a p p l i e cl 
f o r re q u e s t c1 Ii i g h e r q u a n t j_ t y o f: f J. o ,., t h El n i s n e <:! ,, s s a r y t o s u p po r t t h e 
f i s h a n cl w j_ l d 1 i f e p o p u 1 a t i o n s i 11 v o l v P , 1 . 'r h e f l o 1·1 r ;:i t . e s , t j_ m i n g a n d 
l o c a t i o n o f. t .l),, j rp': t re r1 m w c1 t e r t' .i g h t s c1 pp l i e cl f. o ,.- c1 re w a s t e f u 1 a nd 
unreas o n a ble anct d o n o t s erve a p ubli c use . 

The in stre;:im 1-1a t ,~ r r i q ht·.r-; wo ulcl elim i n a te mc1 ny f.l oo d 
j_ r r J g a t e cl meado ws w h j c: h p ro v i d e IH 1 b i t .=-, 1: f n r t h •~ 11 .-=i r. e r fowl t l1r, t. f 1 y o v e r 
the P a c i f i c F 1 y 1·1 c\ y a n cl e 1 i m i.. n a t e h a b i ta t f: o r t he 1-1 i l cl 1 i f e t h a t 
p r e se n t ly l ive i n t h e mea cl o 11s ,,lllcl ~: 11 r r o 11 11 d j n,, c1r ':' ,:\S. 

I n t h e summe r wh <'l n f-: trec1 m f ] c, ws d ec r e a s e a nd th e 1·1a ter 
t e mpera ture w;:um s s 0 me o f th e 1-1 ~1t.,~r u <:-1: d t·.,, f loo d i r.r igc\te l ea ves t.h e 
s o i J. an d re tu r n s t o t he s t re a 1t1 • 'r h i. s p 1: o v i d e s c o o 1 e r tern p e r a tu re s f o r 
f .i. s h l1c1 b i t a t . 

F l on rl j ,_. 1: i. g ,,1 t j o n re c h c1 , . '"J" ~: ,-. h 0 11 a t 0 r tab 1 e . 0 v e r 9 0 
p e r c e n t o f r e s i cl e n t .i ct l. 1-1 -:1 t e r i n Ii c1 1· n ,, y C , , u n t y c o m e s f r o m w ,, l .1. s . 'f h j s 
inc 1 u d e s th e c I ti e ri n f nu r n s an r1 ll i 1, •~ s . T n s t r e ct m ,., a t er ,.- i <J h t. s w o u l. (1 
n o t a 1 J. o \-1 t. h e 1-1 a 1. e r I. ;:, h J "" s t n b ~ r ,_ , • h .=, 1 · (, " rl . 

( 3 ) Th e I' r op o c: e d i. n ::: t: t· ~ r1 rn 1-1 r1 1-. ,,. r r i. g h ts w i 1 l i rn p e d e th e 
ord erly ec0nl'.lmi c d l.'v ,-.,J. o J' lll <:" nt c,f t h•~ 11.-=i c,,rr, i 11 v,:,} 1J e rl f o r mult i pl e 
p u r po s e s s i n c e s a i d t· i. 'J h t s 1-1 j_ lJ ;, p I' r ,..., p r L \I:"' ct l l r ..-. rn ct i n i tFJ a v ed. 1 a b J e 
1-1 a t e r s i n t h e f; t r t:> a 111 f : 11 a ni I'.' r1 , Ml rl tH · "' v 0 n ,-. .=i n y f n r t. h n r a p p r op r j a t i o n s by 
o th e r ,., a t e 1.- u se r s , Any o th e r p ot~ n t i al u s~ s o f t h e \-1 a t e r r e s o urce c1 r e 
f o r i=i c 1 o s e d b y t. h e 0. x c 0. rm i v ,~ a m•) u ll tf; .:, pp l i r~ r.1 f o t· c1 n cl th e a pp 1 i c a t i o n s 
Hi 11 j e o p a n li. z e cl n d h c1 v e a c: i g n i. f i.. ,., ·"' n 1·. -'"l v '°~ t ' ~~ e .:1 f f •~ c t o n th e u se o f 
,-, a t er f o r t h e b 1.- n .v l 0.r-: 1 1· c1n ge o f: p1.1 h l i. ' .i -:.iri orl . 

( 4 ) 1' h e ~ p p l i ca t . i o n ::: J l s t f J n ,, l e v e l. s ,., h i.. c h e x c e e cl th e 
e s t i m a t. e cl c1 v e r ;c, g " 11 , , 1..11 r ,., l f l n 1-1 n f I h '=' j II v o 1 " " ,:l s t_·_ r •~ .-:i m s . '.I' h e m e t h o rl 
u s e cl o f s e t t i n •J f 1 o w 1. e v e l f: ( " (I r" 'F' 11 rt r) ti, 0 r:1 " ) r.1 o e s 1 Ir) t a rJ j u s t. f o r 
s e a s o n ; , 11 y n r'I t u u d f l •) ,., (l e f i.r:· i. i:> n c i 0 ~: . 

( 5 ) T h e p r o p o s P. d i n s t r e c1 111 1-1 r1 t e t· r J g h t s a r e b a s e cl o n 
i n a dequ ate fr1Gt. u c1l <l -:1 t .. 'l t o :c=: upp•:i 1~t t. li <> fl.,._., 11 l e v e l s 1.· 0qu ef; te d. In 



addition, the methodology used to determine the flow rates ("Oregon 
Method") is inhere11tly .. flawed .and said metl1odology was applied 
inaccurafely and contrary to its own criteria and recommendations to 
set the proposed flow rates. 

Many of these creeks run dry during the summer on an 
average year. This ranch re11uests l1efore any of these instream flows 
be set that five years of clata he aec,um11lat.ed shot-1ing the actual flow 
of theRe creeks and rivers. For exampl~, a guage station on Claw Creek 
shows that the creek has been dry for tl1e last three years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past two years. Trout Creek has not emptied into the Silvies for 
the last three years. Also records nn the Silvies River for the past 
three years show river levels below the minimums for July through 
October. 

(6) The methodology used to set the flow levels ("Oregon 
Method") is not apJ>llcahle to some of the involved streams due to the 
limitations of said methodolog~. 

· (7) Tl1e standard used to set flow rat"'R appears to be based 
on optimum product.ton levels and/or optimum benefits, rather than the 
minimum quantities necessary to support fish and wildlife populations. 

(8) Tlte inst1.·eam t-rnter riqhts applied for will be 
prejudlcial to the pttbli c interest (ltt,, to the exc,,ssive flow rates 
requested and the appropriation of all remaining available waters. 

(9) The ttse appli<>d for in eve>ry st.ream is to provide for 
migration, spawning, egg incubation, fry emergence, andfor juvenile and 
adult rearing for specified species of fisl1 whereas, in fact, such use 
as to all the spec.iAf: na.m~d in th~ various applications and as to all 
such fish activity does not exist within all such streams. There is no 
allegation that such use e:dstn within the subject streams, and there 
is no statutory or reasonable justification to apply for tl,e protection 
of a use that.doe, not exist, 

(10) Granting tl1e applications as filed prevents permits for 
the development of off-streRm 1-1at<>rl11g facilities for stockwater 
purposes, and interferes with alternatives for stockwatering as part of 
ripariRn area 1na11ag~ment. 

If l:l1ese i11str0~m flnws ~re approved as applied for 
they will have a significant impact an many of our ranch decrPasing 
and/or eliminati11g !1ay production and livestock wate>ring. With these 
decreases the economic, vial1111t.y of tl,Js family owned operRtion is in 
qUestibn. These operations ar<> th0 mal11 s11pport for the local tax base 
for this county, which Hould result in l0ss incom<? to support all tax 
based services such .-qs our hospital, schools, and roads. 

-;,,=----:_5.,,H«:-'1 on th,, ahove R0t forth considerations, WW~ n:-quest that they be a party to a contested case 
hearing to be eond11c,ted review the aprlications filed by tl1e Orego11 
Department ~f Fish and Wildli•fe. Due to tl1e objections raised to said 
applications, th" inr:tec1m Hate,· riqht.s f:houlrl he rejected c1nd the ODFl'I 
ordered to halt any furtl1er aprllcati,,11s fot· Jnst,·eam water rights 
until Ruch time as the ,,ppllec1tinns ctr'> support,,,1 by adequate factual 
data and proper 11tllizatio11 of acceptal1l0 scientific methodology. In 
the alternativ<?, said instream water riql1ts should be reduced to 
minimum flow rates reasonably necessciry to support fish an(l wildlife 
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subject to existing water rights, wit!, a condition to exempt the use of 
water for domestic or human consumption and livestock uses. 

HESPF!C'rFULLY SUBIIIT'l'Efl this ?6th day of April, 1991 

By,_~_Jd~JJ 
N c1 me /4 RT h_y IS /-} · w_ r7T r O C-), 

Adel i;e ,rn ,5 t=a. >--_ fft, / T? "X t. 1 IP 
k'J L' ,t: h -5:., 0 k:""-(j v-v, r1 '71 ,x. Ll 



I n 'l' h ':! 11 ':I t I P. r n f l n '" t·. r ~ ~1 :n 
l·l a t . e r r. i g h 1'. f-'. · I\ 1 · I ' ·1 i <: •• 1 i n n ~: 
F i 1 0 ~1 h v th~ 0 1 "''I•) 11 n ,~ ! '.c, r 1· 111 ,, n t· I 
•'.' f F' j sh ;, n r1 \·/ i l ,1 1 i f ,., \ 

t t I 

T\ , , l_ • f i ,:· ,:I f- i 1) 11 

n P. 0 ll P. •c: '!' F n fl R P, \/ [8 l·I 

Com';!f.' 11 011 , !/t:1;,~_ lt7__~C'~A_~ ~ - r •~' Jl.1 0~:1: th •.~ l·lat~r R~so1.11·ces 
Com mi. ss ion E01· ;1 rP1j i ••11 :, nrl , ·nnt· r- ,; 1 ,•r/-,,:,, h ~rll"lll'_f () I) thn ;:i l)n•J<> f-;P f: 

f o r t. h i:I pp 1 i c c1 t i. on ~,; f .i. J F! (1 b v t h ,, (1 r 0 ,_, .-, n fl,, t ) -~ r r-. m ,, n t 1) f F i sh cl n rJ \'I i 1 d ) i f e 

for in s tre ,tlll 1-/ rlt '-'r riqhts , 1•11r s 11 ,1 nl t·n 01\r. 6Q0 ·•77••<;)30. Sa id t: ':l ll Ch 
r I:! p r e s 1:> n t As f" 1. J •) ,., ~ : 

( t) ~f/,/.!..._dt/2,:,;,._~ 1 ,...,.. , ,..~:<>111· ~: ,1 rn emh,:, 1· of th,:- puh l i..-· 
1-1Jth1n Harn,0~, f'o·unt y 1111 0 i ,s .0, 11 ·,1 ,~ • 11 ~: ,,1 :in ,11.-, r 1-111 ,, m"'ly ·''l 'l' l Y f· () 

-" t)pt·opriat'-' \-1-'lt':! 1· in t. h "' f.1.1t1_1r,,, 111•.l tfl ,, t: f .. =1i.d 1 :111 ,: h 1-1ithi11 11 ;.irn "'Y 
Cl) lln ty 1-10uld ,bn ; ,rJ .. ,•1:·· .. l ~• •clff.< .. ··1.,, .-1 t, ,_. tf, r, qr·,1,1· j1,,1 ,_,( th•· :~11b jf:'(' I, 

::1 pp l i. c ;:i t i o II s . 
(::!) 1'h•~ in ~ 1·. 1·"·:irn 1-•.:11 -, 1 !· i , ,ht r: ;q ,plied for 1-1ill h~ 1-1ast~f1.1l, 

1111 ~ •~o n 0 mi <.: , im1 •r-:l'~ 1-. i,:.,ll ,-in d 1 1n1 •• <1 s.-:, n ,1bl,, i11 U1 .1t t h•~ f lo11 r.-'\tes ,:1 p1, J.ie rJ 
( or re 'J 1.1 ':! s 1 21. I, i 'J IH! 1 ,·p.1,:1 n t i. t y •: f: f I .-, 1-1 II, 0, " i ~- , 1 e. •:· ,, s s -:1 r y I. n s upp o rt t: he 
f i r-: h rt n rl 1-1 i 1 ell i f ,., r•,, t: r i l i'l 1·. i "n ~: i n v n 1 '.' ,·, d . Th" f 1 ()\' I , .. , t . "' r, , i-. i 111 i n 'J •:In rl 
l occ1 t.i. 0 n of th '-' in~- ,- , . .... ,1111 11;., t·_ A J" 1· i 1 1l11 r-: ·1t'l'l j p ,J fnr ,'1 1· ~ 1-1ar-: tf:'ful r1 nd 

11 n r ~~as,:, n ab 1 e . an rt ,:1 ,, n ,-. t s e 1 ""' ,, p 1.11:- l i , · 11 r: " . 
'l' l , e ir1'.· 1·. 1 ,, .,111, \ 1 ,1 1· .. r I i•1h 1 . • • i,.-q1ld e. 1 imin.:i t· e 111 .~ny flonrl 

i rri.qc1t.ecl 1111:!rl':1,) II S \·lhi. .-•h pr 1)11 id r:! h -=,l•i l.,11: '•'\ I. h r~ \ J.'1 t0. ,:- f o1-1l lh .011. fly f)V~J" 
th e P c1 ,., i f: i , • F 1 1; 1·1 ti y =1, 1 <.l "' l i 111 i n n I: '·! h .-,, l I i t: .=1 1· f: n r th e \·! j 1. d 1 i f •~ t h a t 
1: res f> n I l y I iv e i. n 1.1 r"' m r~ ::1rl 011 f-' .-, 11 rl r.· 11, -i: •:•" 11 ,:1 i n · ! -1 r '=' :1 s . 

Tn l".11" ri ttr11m "' r \·,l1 r~ 11 ~: t 1· p ,'ln1fJ,:11•1s rl1:> .-.·1·~ .c-1se an<l th P \·IatPr 
1·. e 111 p ~ r ; it·. u r ,., 1-1 c1 r m r: ~:,, 1111:> .-. f I 11 r• ,.., .-11 ,, 1 · , , , : ,, r1 1 , , r 1 , 11·• ,-J i 1· 1· i «:J a 1·. e l •" ;1 v ,, ~: 1·. h 0. 

so i.J. ;i nd r~turns 1~0 1·.l1 e ~-:tr0.=rn1. Thi r: l" ,.,., i rlA ~ ,: ,:11:, I e i: t e mp':' r r.l tu res f: or 
fi.sh h ;:i hit rtt . 

F'l n,111 i1· ri. ~i;-·11·. inn 1· 0,•'1 -11•1 •·1·· th •-' 11.:1 1. ,_.r Lr1bl,.,, Ov0 1· ':'<:I 
p e r cf! n t o f r ':l s i rl "' n I i .'1 l 11 .:i t ~ 1: i n ll ,:1 r " ., y r· , "111 1- v i:· ,:-, m"' r; f r 0111 1-,r I? l .1. ~: • 'l' h i f; 

i n c 1 u r1 ':' s t h e c i t i ': ,· , , f B q ,. , , s ~111 tl II i n •~ r.~ . T n s L r ,~ ;:i 111 ,_., .:I(·. ,., r 1: j '.! h r- i: 1-1 n Id rl 
J) 0 t a 11 0 \-1 1" h e \'I;) 1 e r ,. ,:, h l ,, s I n h ~ r , > f. I I .01 I ." .. ,1 . 

( 3 ) 'l' h 1: l' 1 · ,·, pr.• f{ e ,1 i n ,: t: r ,, ·" rn 1-1 :1 , _,... 1 i · i rJ l I ts 1-1 i 1 l i mp <> d e t h e 
orclei: lv econ omic r1.- v ,· J. o r·1110 nL of t h•~ 11 ; ,1_.,·• rf, i11vnl 11<:(l for m1.1lti 1, 1 c 
purp.OSf!S si.J1 r '.1:> sc1 i.rl ri•Jht s 1-1i. l.l c•P!'l"P•· i 1 1· ,-. ti ll 1· •·•1n.=1inin<J 0vtdl c11JJ ,:, 
u a t ':l rs i. n t h e :; I r An 1u f : 11 ;;, 111 ° r1 , cl 11 ,1 p 1 ·"' ,_, 0. n 1 .=1 n y f II r 1·. h P 1· a ppr op 1· j cl t j on s ,., y 
0th e r 1-1ater u s,.,rs . l\ny •)th ei: p•)t•~nr i ;1l 11 f.' "S of 11 ,,., wate t· r e so uu.:e ~ire 
f,)rr•closp(l hy t. 1, ~ •!XC •:•!,f: iV•" ;.1111,)111,u, .:11•1'1 j,,,1 f q1: ,:,r,rl I h e .:•F'Fli c0t j o n s 
1-d. 11 j e op a r (I i z 1: ;,, n r1 11 ; 1 ,., ,,. .=1 s i CJ :1 i.f i_ • • · , 11 1. .-, d v ,_, r ~: " ·" f f ,., <"! t. on t.11 1:> 1.1 s P .-if 
I·I8ter for. t h P b1 ·l,,VJ,,,·1 i · ;•n ~•> ,1 f l " •il ·l i··: •y1orl . 

(4 ) •r,he -:1pp U .ca.ti0n::: J i. f:' t. f ] ,:,1-1 lPV"'l. s 1-1hich exce ':!cl t h e 
Pst _im ateri c1 v~•r ,HJr> n : •t111•,1J fl,n, ,·,f th '-' i1,,.10Jv.:-.,:J s t· r,~ ;.1m r.i . '!'h e meLhl)rl 
u s ':! rt o f. s e t. t i. n 'J f 1. r) 1-1 l P v e 1 ~: { " n 1· ~, '1' 1 n 11 •~ 1- b ,., d " ) , I n ~ ~; 11 ,:, t a ,1 j 1.1 s t. f o J~ 

s •? a i-: on ;, 11 y n ,.,. t 1.1 r c• l f J •) ,.., (10 f i. i:~ j " 11 r_• i ,, r, . 
{ S) 'l'h~ 1• 1·,) p0 r.-:0d l.n ~: t: r~ ,:1111 Ws'\ f· ,, 1· 1· i •Jh 1. :i .:i r" ba serl on 

i n a de ~fll c1t0 f: .=1,:•1 11 c1 l ,1 , i1·.:1 1: 0 :~1!pp •"' 1: 1· , l 1<• f I , ) 11 J 1:>v~ 1 :c: 1· ,, qu<?.~d:,:•d. In 



' ' 
c1 d di ti on , the me tho do 1 o 9 y use cl to de t. e r nd n e the f 1 o 1,, rates ( "ore go n 
1-1 e tho d " ) i s in h e re n t J. y f 1 awe cl c1 11 d s a i <.1 me tho cl o l o g y w c1 s a pp 1 i e d 
inaccurately and co11trary to its own criteria and recommendations to 
set the proposed flow rc1tes. 

11,rnv of these creeks n1n (lry during the summer on an 
a v e r a g e y e a r , · ' T h i :, r c1 n c h re q u e s t s h e f o r •~ i'\ 11 ~, •) f L h e s e i n s t re am f 1 ow s 
h e s e t t h a t f i v e ye r1 r s o f cl a t r1 b e n c c 1110 1.1 1. a ~-e d s h o 1·1.i. n g th e ;:) c t. 1.1 a l f 1. o w 
of these creeks and rivers. For ex a mple, a guage station on Claw Creek 
shm:,s that the creek has been dr-y f.or the last three years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past two years, Trout Creek has not emptied into the Silvies for 
the last three years. /\lso rer~ords on the Silvies River for the past 
three years show river levels below the minimums for July tl1rough 
October. · 

(6) The methndology used to s et the flnt-1 levels ("Oregon 
He tho d " ) i s no t ,1 pp 1 i ca h 1 e to :=:om e o f. th e i n v o 1 v e d s tr e ams due to the 
limitations of said methodolog~. 

· ( 7 ) Th e s tan cl a r cl use d to s e t f l ow rate s App e a 1~ s to be b a s e cl 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantities necessary to support fish and wildlife populations. 

(~) The instream whter rights a~plied for will be 
prejudicial to the public interest. due to the excessive flow rates 
requested and the approprintion of all rem~.ining available waters . 

(9) The use applied for in every stream is to provide for 
migration, spawnjng, egg incub 0 tion, fry emergence, and/or juvenile and 
adult rearing for specified species of: fi. sh whereas, in fact, such use 
as to a 11 th e spec .i e s n a me <I i n th e v a r i o u s cl pp 1 i ca t ion s ct 11<1 a s to a 11 
such fish activity d o es not exist within all sucl1 streams. There is no 
a 11 e g at ion that such u r:; e ex i st s 1-1 i t. h i n t. he sub j e c t st.reams , and there 
is no statutory or reasonable justification to apply for the protection 
of a use that does not exi s t. 

(10) Granting the c1pplir~ations c"lf: filed prevents permits for 
th e d e v e 1 o pm e n t o f 0 f f - F t r e c1 m 1-1 a i-. e r i. n g f a c i l i t .i e s f o r s t o c Jc w a t e r 
purposes, a.nd,interfere s \•1ith ,;,ltern,:1tives (or stockwatering cts part of 
riparian area management. 

If thes e instr•~arn flowr.~ at· e approved as applied for 
they will have a signJficant impact on many of our ranch d e cre a s ing 
and/or eliminating h a y production ;incl li.v,:_,stock W-"ltering. With these 
decreases the economjc vial>ility of thi s family owned operation is in 
question. 'l'hese oper;;itions are the maln s1.1pport for the local tax base 
for thi.s county, which would result in l e ss income to support all tax 
based services such as our hospital, schools, and roads. 

. / / / n a r~ e <l on th ,~ c1 b o v e s e t f o r th con s i.cl e rat i on s , 
~fftl? 4 {LY/...?t:'ir request that they be a party to a contested case 

he a r. i n g 
7 

to be r! on cl u r~ t e d re " i e w th e <1 pl' J j c a t i on s f i. l e d by the Ore g o n 
Depa r t men t o f F i sh and IH 1 d l i f e . Du e t 0 the oh j e c t i. on s r a i. s e cl to s a i cl 
applications, the inHte :,1 m 1-1atet· rights s h0uld be rejected and the ODE'W 
o rd e red to ha 1 t any f u r the t· ':\pp l i r~ a tj on r, f o t· i n s t re am w a t e r r i g h ts 
u n ti 1 such ti. rn c as the <1 pp 1 i cat:. ions c1 re supp o rte cl b ~, adequate fa c tu ,1 1. 
cl at a and prop e r 1.1 t J. 1 i. z at ion o f ac c eptable s r.; i en ti f i G met ho cl o 1. o g y . In 
the alternativ,~, sr.1id instream wat~ r ri.~Jhts should be reduced to 
m i n i mum f 1 ow r a t e s re as on ab 1 ~, n e c e s s c1 r y to s 1.1 pp o rt f i sh an cl 1-d. 1 cl 1 i f e 



s 1.1 b j e c t to ex i s t i n q w ci t. e t · r i. CJ ht r; , 11 J L h ,1 .-: on r1 i ti on t o ex P. mp t. th A u s 0. o ( 
1-1 c\ t e r f o r tl o rn e s t i c! c) r h 1.1 ma n co n ~- ump t: i () n f.I n r1 1 i v 0 " tor~ k us,, s . 

H r, s p r, C 'I' l' u LL y 8 ll B 11 I T ·rn n t h i. /; 7. (j t. h d ;;1 y O f A p r j_ 1 ' 1 9 9 J. 



Certificate ot Mailing 

'!'his is to cert1.Lv that the above and ioreqoinq was duly served 
upon th" 01.·eqon llepartm,rnt. of: F.lsh and l'liJdJ ite 11t their address, by 
regul11r mail, postage--prep11id, this 2bth day ot April, 1991, as 
tallows, to-wit, 

Oregon Department ol: Fish Wiidlite 
2~01 HI'/ First Ave. 
Portland, Oregon <J'/20/ 

'' 

8iq11ed, __ _ 



BEFOHE 'PIIF: \"IJ\Tf:R RF.:SOllRCFlS CO l·III JS;HO M or THE! S'f/\'l'E OF 

In '!'he !latte r nf In s t-.rea111 
1·1 ate r R 1 g h Ls /\pp 1 1 c =, t i ,rn f; 

i\ pp I i <i .:1 ti o 11 N 1) S . 7 14 '7 7. 

F i 1 ~ cl b y t h e O r e q 1) n n .., p a r t rn 1~ n t ) 
of Fish anrl WildJif a ) 

R F.: QIIF: s 'L' F'OR R E:vr El·I 

Comes noHI W/11'-6:.,!'f-J~./.._s...ua__, t.o re, [u ef;t t he \'lat e r Reso u rces 
Commission for a r0vJ~w a~~ontestad c~se h 1>ar in g o n th e above set 
fo r t h a pplications f ilecl by th,~ Or0.w,n f)q~.=irt.m,~n t of Fi s h and WjJdliffi 
f o r in s tr e am 1-1 a t e r r i 9 h ts , p u rs II a n t. t·. o o /\ R 6 9 0 - 7 7 - 0 3 0 . S a i cl ranch 
represe nt as fo}Jo'}1: Wh,J-,',, df . 

( 1 I · ~..iiLf ____ -1-_ _ ::[s~-- 1: P. p r e :--: e n U: c1 m e rn h ~ r o f t he p uh 1 1 c 
1-lithin Harney Co unty.J.1h 0 i s c1 1·1 ,1tet 11ser .:incl /or Hho may a pply to 
a ppr op r i ate 1-1 a t e r in the f u t 1.1 re·, ~1 tHl th at :--~ a id ran 1: h with in Harn ey 
C o u n t y w o u l cl b e .;1 (b r! 1 · s t?. l y a f f e ,:- t e rJ b y t h e y r c1 n ti n g o f t h e s u b j e c t 
app lications . 

( 2 ) '!'h e instream Hater r i g ht s app lied f or will be wasteful, 
1.1 n e c o n o m i c , i mp r c1 c t i. c a 1 a n d 1.1 n r e o:1 s o n a b 1 <:> i n t h a t t h e r 1 o 1-, r a t e s a pp 1 i e d 
f o r re <Jue s t a h i g he 1: ' I 1,1 an t i t y o f f l o ,., t h ,:1 n i s n e c •~ s s a r y to s upp o r t th e 
f i s h · a n cl w j_ -1 cl 1 i f e p o p u 1 c1 t i o n s i n v o 1 v "' rl . 'I' h e f l o 1-1 r A t e r; , t i rn i n g a n r1 
locc1tion of the instrea m wate r right s app lied for are wa s teful a ncl 
u n reason ab 1 e an cl cl o n 0 t s e r v e a p u b J i. ,:: u r.u~ . 

T h e i n s t r e am 1-1 a t •~ r r i (J h t :0: w 0 u 1 d e l i m i n a t e rn a n y f 1 o o d 
j_ r r i q a t e d rn ea d r) 1-1 s w h i c h prov i. de h a b i L .=i t f o r th,~ ,., ,:t t e r f ow l th c1 t f 1 y o v e r 
the Pacific Flyway a nd e liminate l1 a b itat for the wildlife that 
presently l ive i'n t h e nrea do1-1$ ·and r::11 1: 1:,~11ndinr:, a r':' -:\S . 

I n t h e s u 1111n e 1: 1-1 h ~ n s t r e c1 m f J o 1-1 s cl e c r e a s e a n d th e w a t e r 
te mperature warm s snme o f the w;1t,~r ll SP(l tn f loo(l :i 1: rigate 1.1:'aves the 
soil and returns to t he stream . Thi s 1n 0v ides cooler t e mpe ratures f or 
fish h ab itc1t . 

F J on r1 i 1:r i g ·'=' U on 1: e <:' Im L' r1 ,, :~ t·. h e 1-1 a t e r t. ab 1 e . 0 v e r 9 0 
per c en t o f r es j_ den t L=1 l 11 :1 t e 1: i n II A r n ,~ y Co u 11 t y ,:: o rn e s fro rn we 11 s . 'l' h i s 
i n c 1 u de s th e c i t i e r~ <:• f E3 u r n s cl nrl H i n •~ s . 1 n s t n~ am 1-, a t e r r i <J h ts w o u l d 
not al l o1-1 the 1-/Flt'.er 1·.,'l hl l'?.s t: n b ~ r,;, ,·•h ,':IJ'<J•·•rl. 

( 3 ) Th e p r <) po s e d i n ::: t: r 0 ri 111 1-1 r1 t. 0 r. t: i g h t s 1-, i 1 l impede t h e 
order ly eG nn omjc r1,,v0 J.npm0nt of t h•~ 11 .:1t.n 1· r; i n vr,Jv~rl (or mu.lt.ipl e 
p u r po s e s s i. n c e s ci. l d 1· .i <J h t s \-d. 1 1. c1 pl' r n r· i: i ,, I' " ,'1 l r ,, m ;d n i n <J a v a i l ab J. ~ 
11aters j_n t h e r;t rec1111f: n ,, me rl, a ,1,1 pr-,,,v0n t·. •"' ll Y f11rt.h 0 r a pproprjati.0n s by 
oth er 1-,ater. us ers . /\ny nthe1· p0t en t. i. r1l u ~:ns 0f: tile 1-,ate1· reso urce ,qre 
r o r e c l o s P. d by t. h 0. 0. x c •~ :, s j_ v 1~ r.1 mo 11 11 tf; .:1 up l i ,j , 1 f o 1: i'l n d t h e a pp l i c c1 t j o n s 

1-1 i 11 j e op a rd i z e a n d h 11 v P a ~d c1 n i f i ,:• ., n 1·. "" 1 v •~ r s "' c1 f f ,, c t-. o n th e u s e o ( 
1v.=iter f or. t h e b1·0 ,v l 0s 1· 1· =-,ng,, o f r•uhl.i. r_'. 'Jfio rl . 

( 4 ) Th e -:1 pp l J c a t i o n ~: 1 J. s t f l ,:, ,., 1 e v e 1. s 1-1 h i c h e x c e e d th e 
P.sti. ma t ed <1ver :-1<Jr• n ;,t.1,11· ,,J. f.l n1-1 1.1f th,, in v(,lv~l (l str1~<1 ms. '!'h e me1·. h o d 
u s e d o f s e t t i n g f l o 1-1 l •~ v e 1 ~: ( 11 0 1: 0 \Ion II 0 t Ii o d 11 

) r1 o e r: n o t a <1 j 1.1 s t f o i: 
s e as on ;1J. 1 y n "' t u n d n . •)1-1 de f i. (' i 0 n c· i ,, r: . 

(5) Th e propo s1>(1 in,:1:. rer1111 1-n=1t:"!r 1: ight s :=ire basecl o n 
i.n ade qu;=ite f,1<:! t. 11 ,1 1 ,b,t. .'1 to :'{upp,1 rt 1.1, ,... fl01-1 level s 1: ,:,qu e,,t.0rl. Jn 

• I 

, 
I , I . 

1'\J 
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addition, the methodology used to determine the flow rates ("Oregon 
Method") is inhere11tly flawed and said metl1odology was applied 
inaccurately and contrary to its own criteria and recommendations to 
set the proposed flow rates. 

!!any of these creeks nm clry during the summer on an 
averag,, yec1r. ThiH ranch rAqt1ests b0fo1:<> c1ny of these inst.ream flows 
be set· that five ye,ns of <lnUt he ,11·,i.,um11lc1ted showing the '1Ctual flow 
of these creeks and rjvers. For exAmpl~, a guag~ station on Claw Creek 
shows that the creek has been dry for tl1e last three years during late 
spring to late fall. Silver Creek l1as not passed the Suntex School for 
the past two years. Tro11t Creek hns not emptied into the Silvies for 
the last three years. Also records on the Silvies River for the past 
three years'~how river levels'helow the minimums for July through 
October. 

(6) The mAthodology used to set the flow levels ("Oregon 
Method") is not applicnhle to some of the involved streams due to the 
limitations of said methodolog~. 

· (7) The standard used to set flow rates appears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantities necessary to support fisl1 and wildlife populations. 

(8) The inst.ream water rights applied for will be 
prejudicial to the public interest due to tl1e excessive flow rates 
requested and the appropriatio11 of all remaining available waters. 

(9) The use applied for 111 every stream is to provide for 
migration, spmminq, eg(J incnbatJon, fry emergence, and/or juvenile nnd 
adult rearlgg_for specified species of fish whereas, in fact, such use 
as to all the species named in the various applications nnd as to all 
such fish ac~ivity does npt exist within nll such streams. There is no 
allegation that such use exists within the subject streams, and there 
is no statutory or reasonable justification to apply for the protection 
of a use that does not exi~t. 

(10) Granting tl1e applications a~ filed prevents permits for 
the development of off-str<>ctm Pateri.ng facilities for stockwater 
purposes, and interferes with Alternatives for stockwatering as part of 
ripari.=i.n area mctn.-:t91?-men t .. 

If these instrPam flows are approved as applied for 
they will have a significant impact on many o[ our rRnch decreasing 
and/or eliminating l1ay production and livestock wc1tering. Nith these 
decreases the economic viability of this family owned operation is in 
question. These op,,r;itions ar" Lhr> 111al11 entpport f:or the local tax lrnse 
for this county, wl1ich would rPsult in lPss income to support all tax 
based servicP.s snch ;.is nur hosplt,al, schol)lr:, and ro2'!dB. 

Bas0~ 011 tll0 al,ov~ s~t fort!, c011sid~rations, 
' ', • 1 request that they be n party to a ,:ontested case 

heari1g to be cond•1ct"d review the applications filed by tl1e Oregon 
Department of Fish and NildlifA. a,," t,, thP objections raised to said 
applicntions, th" innte.,,m ,-,ater ric1hts ed1ould be rejected and the ODE'l·I 
ordered to halt any further applications for inst.ream water rights 
t1ntil st1ch time as tl1e applic~t.inns ar~ sup1)orted 1)y adequate factual 
data and proper 11ti.l.i.zal'.ion of ar!cApt.11)],, scienti.f:ic methodology. In 
the ~lterhitive, said instream watPr rl11!1ts should he reduced to 
minimum flow rates reasonably 11ecessary to support fish and wildlife 



subject to existing water rights, wit!, a coh<lition to ex~mpt tl1e us~ of 
water for domestic or human consumption and livestock uses. 

HESPP.n'FULLY SlJBIIIT'rEn thir; 26th dc1y of April, 1991 

' ' 



Certificate of Hailing 

Tl1is is to certitv that the above and toregoing was duly served 
upon the Oregon llepartrnent of 1"ish and Wildlife at their address, by 
regular rna.ll, postage-prepaid, this 26th day of April, 1991, as 
follows, to-wit, 

Orego11 Departrne11t ot Flsl1 
2~01,HW Fi~st Ave, 
Portla11d, Orego11 Y/20·1 

Wildlite 



L, 

Hr',, P, !) i',.9 / 

I'!;, ./ 
r I' , t\ • p 

DF.:.F'OPE nn: 1'11\'!'f;n ru;:-.;o11nr::r::r; co,111 r.:;:::H,11 or r11r:: WJ'/\TE or OP. R~ c::HJ d GON 

In 'l'he !lat.Let 0f r,,.,trP.01111 
1-J c1 t e r R i g h L i:: I\ p 11 J l c =, • I ,:, n ~: 
1" i. 1 e d h y t h e · 0 1: ,, 9 ,rn P P. p ;;, r t. m ,, 11 t l 
rd F'ish c1.nrl• ·•~li•lrJ1 i fo ) 

11 r. O I Ir,::-: 'I' f n ll RF! V l F, l'I 

f'.ome r.~ no11, ¼ Jl l, ~ ,__· +-H-" __ , t:.n re,p.1e r.~ t t· hi~ 1'.1c11·.':! r n" r::01.1 rel? s 
C(ltnmi.r,~J.on f.or <1 l.'l'••1i 0 1-1 ,,11(1 •:•,i111.:,;,r-:1· •:·-,f:n hi>f!r.tnq 011 tlH' nbOIJ" ~,,I:. 
forth -c1ppl:lecltion::: ffli>d bv th•~ o,.· ,,,,r,.•n r,,,r.eirt.111,~11t. ,)f T!'ish c1nd l'lildl .lf11 
for inst.ream 1·1-:1t~e riqhts, p•.trr::n<1nt t .0 01\P. 6?0-77-010. Said ranr~h 
r 1: p r e s •? n t " s . f. ,)...j..J •) 1-1 r- : 

(1) .,. -\i\½l. __ l._~·TRF...-0"',9•"1''''~:"nts :-i m,,mhei- of th"' puhll,·· 
11.lt.hjn 11;.irney County 11h,.., ir:: "11 : ,1'.0 1· 11~:,, ,. :111rltnr 1-111,, mc1y .=ipply l'.n 
c\ r, p )~ 0 p t I."' t P. w -':I t,, r l ll t. h I" [ IJ tu r,, ·, ·" 11 d th :, t:. f~ c."l I. ,1 1: ,:11 l': h w i th i ll II a r 11 ':' y 
Coun.ty 1-101.1] cl b" ",<l•.1 1•1· r:1•l \' r1ff,..r.•t·.0rl 1'\' 1 l,,., q1· ,H1l· 1,,q ~)f th•~ r-:11bjr;>r:t 
-01pp t ic.::1 t.lons. 

( 2 ) 'I' h •~ i n s t· r ,., ii m 1•1 c1 t."' 1: , i " h t f: .:i pp l i ,, (l f o r w i 11 b <.? w a s t '? f: 1.1 1 , 
1.111 ,, CO 11 I) m :l. ,~ I imp I: .;i ,~ t .i C c"I 1 fl n rJ 1 llH' (> ;i s r) 11 ,ti) 1 I I i 11 I; h ;:, t I.I I') [ 1 0 H L" -':I t ':! r; ,:\pp 1.l ':' r.l 
(or re,g1est ct hl,Jhe1. q1.1c1nti.t.y ,.:,f: [J.r:H1 t:h:in ls ner:·•~SS-:\ry to support: t:he 
fjsh ;:ind wilclli. f:r? p0p11lcrti01H: ·invnl•.1",1 . ThP fl0H 1·;'lt.•>.f~, f'. i.11d11g ~1nrl 
lo~c1ti0n of th~ Jnf: 1·. r: 0 :=im 1,p1t:.er 1· l9ht.s ·"l't'llerl fol- -'Ire wastr;,,ful -:11\•:l 
1.1nreasonc1ble and dn n,·,t ~f:l'"" <' pul~l i,.- 1,1i:0. 

Thi> i11'.:1· ,-,,,=,m 1-1;:-11'.,:~1· , i•Jhl •: ~-,nul<l 1;l lmi11~te m.~ny . r.J.oorl 
Jrrigclt.P.d me<.1drn1s wld.(·h provide h.il .dt .=,I f,)1- th,~ 1-1."lterfowl t· hc1t. fly !)Ver 
th e Pet c i f ii~ F 1 y w c1 y .=rn d ~ U 111 i 11 ii t. <:' h ::i Lil I: .,tf f: n r th I:! 1-d 1 ell i f I:! th cl t 
presently .Live i.n t.hr.• me;,1(lr~11f' -:ttHl ~:11.-i: ,:,1111 1.lin•r -'lr,;, .,u ; . 

J ll t h " r- ll 111111 ~ I' "'h ,., ll r: I.. f' (> ,"I 11l r 1 0 \-/ ls , 1 ':' (' I' ~ ·" s ·~ ,111 (1 t, h I'! w cl t ~ I. 

temper<1ture wc1nns r,nme of l.111> \·1 ,·,1· ,,r 11r-,,, ,1 1,, rl•)Od li:rigc1t0 lr?;,1v•~f.: t.111" 
i=;oi.l c111d returns to th0 [~tr0.-:1m. 1'hi.f: p10v.i.f.1!'!1-> cc11)\e1: templ'!r-:1tures f:or 
fi.sh hc1hJtc1t. 

F l ,,1" r1 i 1: r i. g ·"' t i on r 0. c h ::11 , J" ::: 1·. h ':' 11 -:1 t. <:> r 1'. ct b 1 e . O v e r 9 c, 
percent qf · resirlr:i11ti ;:1l ·1•1.:1b~1-- h1 11-'lt'lll'\' (',,._111ty com0s from W"Jl~. This 
i n c 1 u de s the c I t l '? r~ n f B 11 r 11 f- .:,. 11 r1 II i 11 ~ ri . T n s t r •i an• ,,, ;:i t ~ r t: i.rJ It t ~ w o u l r.1 
not a 11 ow t. he 1-1 -:1 t. er r·. "' h l ~ f:! t n h"' r", ·Ii,.,. r"" d . 

( 3 ) 'r he l' r •J po f' 0. cl i n f:: r: r ~ .~ m 1-1 c1 t;"' r: r l g h ts ,., i 1. l imp,, de the 
orderly er.!onondc rl 0 i1r:J.0p1110nt of. th0 tli'1t.,,,· r; inv0l1J"'d for mult..tp]e 
purposes sl.nee s,dd rJ,-,hts 1-1J.ll ,:1pprnpri rt l: ,, cill r,,m,,jning nvc1iletble 
11aters tn the r::t-. rec111tr: t1c1.m0rl, ciwl pr,,v,;,nL ,:iny f:11rthf'r appropriations by 
o the r w a t e r u s ~ rs . /\ n y o th 0. r po t,, n t:. i. ed. 1.1 F " s o f: I:. Ii e 1-1 ate r re sou r c e c\ re 
foniclosed by 1.he t'.'!x,:•0rrni.v,~ ain•)t111U; •0q•pl i ,, ,.i f:ot· ;ind the c1pplic<1.tto11s 
1-d.ll jeoparifiz~ ~nrl h;:iv"' "'··~:igni.f.i.r• .1111:. ,vlv0r::: t> c1f.fP(!t on t.he us1: of 
1vater for the br0 ,vl,,r:t r ,111 ~1•' rif r•1.1hl J ,~ ,_,norl. 

{ 4 ) ' Th P. .:i pp l i c c1.· t lo h ~: l i r~ r-, [ ] n 1, .l ~ v e 1 s 1·1 h i ch ex c e e cl the 
P. st .i ma t. e d n v e r c1 g '=' n , 1 L 1.1 r .;i J fl ,n, •) f t. h e i. 11 ,, (' .l v"' ,:I s tr•~ .=i ms • 'l' h e me th o (l 
1.1 s e d o f s e t. t t. n q f 1. o 1-1 le v P. J. s ( " 0 r 0 •1 on I I•~ 1·. 11 o d " ) rt o P. r; n 1) t a <.1 j u s t f o r 
season <1 l l y n r.1 t 1.1 r ,11 f J ow de f i. (' i 0. n c l ,~ r: . 

(5) The proposed l.nstre<1in \·/Al·,,., ,: ri.(Jhts c"\t:e baserl on 
i n cl de q u c1 t e f r1 c 1.11 cil d ,, t .,, r: o r~ 11 pp I) r I:. LI,"' f J 011 l e v e 1 s r ,, 'J 1.1 e r: t 0. d . I n 

I J 

• l • 



addition, the methodology used to determine the flow rates ("Oregon 
Method") is inherently flawed and said metl1odology was applied 
inaccurately, and contrary to j ts own crl.t.er.ia and recommendations t.o 
set the proposed flow rates. 

!!any of these creeks, r1.1n dry during the summer on an 
average year. Tl1is rancl1 requests l1efo1·e any of these instream flows 
l>e set that five years of data he acc1.1m1.1lat.ed showing the actual flow 
of these creeks and rivers. For exAmpl•, a guage station on Claw Creek 
shows that the creek has been dry for the last tl1ree years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past two years. Trout Creek lrns 1101: emptied into the Silvies for 
the last three years. Also records, on the Silvies River for tl1e past 
three y~ars show river levels l>elow the minimums for July through 
October. 

(6) The methodology used to set tl1e flow levels ("Oregon 
llethod") is not apJ>licable to some of tl1e involved streams due to the 
limitations•of said methodolog~.· 
· (7) The sta11dard used to sat flow ratAs appears to be based 

on optimum production levels•and/or optimum benefits, rather than the 
minimum quantities necessary to Bupport tlsh and wildlife populationa. 

(B) The instream water rights applied for will be 
prejudicial to tl1e public, interest due to the excessi~e,flow rates 
requested and the appropriation of all remaining available waters. 

(9) The use applied for in every stream is to provide for 
migration, spawning, egg inc11batlon, fry emergence, and/or juvenile and 
adult rearing for specified species of fish whereas, ln fact, such use 
as to all the specie~ named in the various applications and as to all 
such fish activity do"s not exist within all auch streams. There is no 
allegation t.liat. s1Jch use e:dstr; ·1-1.1t:hln the subject streams, and tlH!r!l 
is no statutory or re;isonahle justl.flcatl.on to apply for the protection 
of a use that does not exiat. 

(10) Granting tl1e applications aR filed prevents permits for 
the development of off-r,t.r,,am 1H1teri.11g facll.ities for stockwater 
purposes, and Interferes witl1 alternatives for stockwatering as part of 
riparian area management. 

If tl1es• instrf'am flows ar<' approved as applied for 
they will l1ave a sjgnifica11t im1>ac~ ,)11 n1~11y of our ra11c11 dec1~easJng 
and/or eliminating hay production and livestock watering. With tl1esa 
decreases the econ9mlc vial1llit.y of tl1ls faml.ly owned operation is in 
question, These 01>eratlons are the mAln support for the local tax base 
for this county, wl1ich.would res11Jt in less JncoMe to support all tax 
based services s11ch -~sour hospl.l·.al, Bchool.r-, and roads. 

, ~-Rar,a<l on th,, abova S"'t forth connirlerations, 
'Pa.,.J/ L, 0· request that they be a pc1rty to· a ;on tested case 

hearin9 to be,on<lur:ted rav.i ew th,, applications fJ.lerJ by the Oregon 
Department of Fish and IHlrlllfa. Due to th" objectl.ons raised to sc1id 
applicationr,, · th,, i11r,tac1.m .. watet· ·riqhts r<1101.1.l.d be reiacted and the ODFW 
ordered ~o halt any further appllcatl.011s for instre~m water rights 
until such time as tl,e ;,ppUcatinns nre supported by adequate fact1.1c1l 
data and proper 11tl.ll.zat.ion of ar,ceptab1a scient.l[J.c methodology. In 
the alternative, said instraam wat@r rigl1ts should be reduced to 
minimum flow rates reasonably necessc1ry to support fish and wildl.ifa 
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subject to existinq w.~ter ri.qht.f;, ,I.I.th " f'<'llfli.Llon t.o ex('mpt thP 1.IS'" of 
water for domestic or )1uman ,~q11sumpti011 ~,,~ li.ve~tock USPS. 

1msrr:r·rr1JJ.,J,Y SUf\llT1"rnn , h; ,. 7r,t.h cl,,y of Apr.J.1, 1 ?91. 
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Certificate of Hailing 

Tl1is is to certitv that the above a11d toregoinq was duly served 
upon the Oregon IJepartment of ~'ish and WlJclJ.ife at their address, by 
regular mail, postage-prepaid, this 2&tl1 day of April, 1991, as 
f9llows, to-wit, 

Oregon Department ol: Fish 
2501 8W First Ave. 
Portland, Oregon 91201 
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Wil<llite 
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R.EFOHE 'l'llF: l'IATf:R RF::SOIJR('.ES C()llltISST()II Of THF: S'l'ATE or ORF:(;QN 

In 'l'he !latter nf. In~<t:.ream 
\'later Righl.s /\pp) ic 0i1· ions 

Applir:: a tion Nos. 7147?. 

F i 1 e d b y t h e O ,~ ~ g •) n n e p <1 r t n1 •~ n t ) 
of Fish and WildJife ) 4)? ') 

l'1 • ' ·JD 
•-~ I "- /<79/ 

-..lJ "'" ''t1 rr So 

Cit~ 
\.·•l.S-~ U,-, , 

Q PP, S 'I' F OTT RE! VIE I·/ ··, O ,_ I) 

comer.; no 11 , ~~, t. <) re q u-? st the l'I at. e r Res o u r c e s 
1 

C o rn m i s s i o n f o r a. r P v j e \-1 .,, n cl r-; t. ~ d c 't s P. h e a r i n g o n th e r1 b o v ~ f; e t 
for th a pp l j_ cat i on s f i J e cl by t. h e O r ,~ 0 ,:, n DP pa rt 111 ,~ n t o f .F i sh ci n d ~/ i 1 cl 1 i f e 
for instream water d~1t. p1.1rsu.:1nt t0 OAR 690··77··030. Said ranch 
represent as f0l ?)If". . . 

( 1 ) =+-_,_,,-'...1-,4 ~,..v re p 1: ~ s e n ts a me m be r o f th e pub 1 i c 
1-,i t h i n H a r n e y C o u n t . y \-1 h n j s a w Ft t e r II r--: e r .;i n cl / o r 1-1 h o m a y a p p l y t o 
a ppr~ pr i ate· ,;, a t e r j_ n the f \.I tu re·, and t. h -:1 t s a id ranch w i thin Harney 
C o u n t y w o u l d b 0 ,1 d v r! 1 · r-: ,, l y a ( f P r) 1·. e d h \' t h ~ q r A n t i n g o f t h e s u b j e c t 
applications. 

·· ( 2 ) The i. n st r ~Rm Hat.er 1· i. q ht. s a pp 1 i e cl for w i 11 be waste f u 1 , 
u n economic , imp r cl ct .i. C' a 1 and 1.111 r-:? a s<) 11 ab l f! i. n that L h ':! f 1 o 1-, rate s a pp l i e d 
f o r re q u e s t a h i ,g he r q u.a n U. t y .. o f . f l o 1-, th " n i s n e c e s s a r y to supp o rt th e 
f i sh and · 1-, j _ 1 cl 1 i f •~ pop u l a t i on s i n v o 1 v •' <l . 'I' h P. f l o 1-1 r R t. e s , t. j_ m i n g an cl 
location of the jnstreRm wate r rights applj_ed for are wasteful and 
u n reason ab l e a 11 d cl o no t s e r v e a pub 1 i c 1, r-: e . 

The i n r: tr e r1111 1-1 a t . e r r i ~r h t r-: H 0 u J. d e 1 i min ate m .:111 y . f J. o o r1 
i r r i g a t e cl me ad n w s 1-1 h J ch prov i cl e ha b i t .=-1 t f o t· th e 1•1 .,, t e r f ow l t. h c1 t. f 1 y o v e r 
the Par: i f i c F 1 y \·/ a y an <J e 1 i nd. 1m t e ha b i tc--'1 t f o r t. he 1-1 j 1 cl li f e th a t 
presently live in the mea<l o \-l s and ~: 11rr.r)111i~lJncJ .;1.re -:1::;. 

In th P s u nnn"' r 1-1 h 0. n ~: L re ,=nn f J n 1-1 s d e C' re as e an cl th e ,., a t ,~ r 
temperature 1-rnrmf". sr)TIJI" of the 1-1 :,t,~r u ~,P<l I n flo o d irrigate lf"r1ves the 
soil and returns to the str0am. Thi s pr0vid e s co•) .ler. temperatures for 
fish habi. tat . 

Flood i1~r.iq,:1tion r~('IHlr 'J•~~: I.he 11at.Pr tabl e. Over 90 
p e r c e n t o f re s j_ r1 e n t i ct l 1-1 .:1 t e 1: i n H ,'I r 11 ,, v (', n 111 t. y c om I?. s f r om 1-1 e 11 s . '!' h i s 
i n c J. u (1 e s the c i U e r: ,·, f B 111~ n s a 11 r1 H i. n ~ s . Instr,~ am ,_., c1 t e r d . <J h ts w o u l d 
not allo1-, the 1-,c1t" er 1·.;:1hl r:•s t:n b0. ,-.,,·'. h .:11·,, ,,,1. 

(3) The ,_,,· otHH-:e (l in ~: r:r"':'nn 1-i;-1t-. •'"'.e r i.9hts 1-1il.l imtw rl e the 
orderly economi(' dP v,, lop111e n t 0f th0 11;:,t:,·i i· r; invr:,lv r:~d for mu .ltiplc 
p u r po s e s s i. n c e _s a i d 1· i 9 h r: s 1-1 j_ 11 ;:-i p J' 1 ,., p r i .-1 r·. ~ c1 l 1. r ,~ 1n ;d n i n g "' v a .i. 1 ab J e 
Haters i.n the r,tre;-1111f: n ,,. n1 ed, anrl pr-"V ":' nl·. -'lny fnrr·. h0.r approprjations by 
other water users. Any ot h1~1.- p0t0nti.::1.l 11 s0.s of: th e wate r resource are 
[ o .rri c 1 o s e d by I. h e 0. x c e !H, i. v ,~ i.l mo 1111 Lf: ; q ·, p l i ,, cl f o i: c1 n cl I. he a pp 1 i ca t j_ on s 

1-1 i 11 j e o p a r d i z e c1 n r1 h ; 1 v e a s i q n i. f i.f• .1 n t: a , l v e r s ,, a f f e c t. o n t h e u s e o f 
Hater for the h1-0,1 ,·l 0.r: 1. 1· c1nq 1? •)f p11hli •:· cro orl. , , 

( 4 ) 1' he c1 pp 1 i. c ci. t i on s J i. i , t f ] ,:, 1-1 .1 e v p 1 s 1-1 h i ch e Y. c e e d th e 
P. st .i. ma t e <l ,'"Ive r ; , q,.. 11 ,.., I. 1_1 1· ·'"' 1 f l ('II-I ,1 f I h ,~ :i. n v 0 l " .~ 1:l s t .r •~ .1 ms . 'I' h e me I.. ho fl 
1.1s1:?cl of sett.i.11CJ fl ow level~: ("nr., 0_1nn lf<)t:hnrl") rloP.~; 11,.:,t, a,lj1.1st for 
s e a son c1 J. l y n a t II r €1 1 f J. •) 1•1 d e f i. ,:• i. •? n r• i ,, " . 

( 5 ) Th e p 1· op o s r> d J n s t r e r• 111 1-, ,:i. t ,~ r r l •J h t. s a re b a s e rl o 11 

i.nc1dequat e f.:i_r;t.11 cil1 
1 l -:1 t. .'l to :;: up)Virl·. 1.1, 0 fl•) 11 levels 1~0q 1.1 este(l. In 



addition, the methodology used to detP.rmine the flow rates (''Oregon 
Method") is inherently flawed and said methodology was applied 
inaccurately and co11trary to its own 1,rtteria and recommendations to 
set the proposed flow rates. 

11,,ny of these creeks ntn 1lry during the summer on an 
average yeir. This ranch requests liefore any of these instream flows 
he set that five years of data be ac·cumnlat.P.11 showing the actual flow 
of these creP.ks and rivers. For example, a guage station on Claw Creek 
shows ··that the creek has been dry for the last three years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the par;t two Y'"'lrs. T,;o\t,1:-, Creek !ms not emptied into the Silvies for 
the last·three years. Also records on the Silvies River for the past 
three years show river levels below the minimums for July through 
October. 

(6) The methodology used to set tl1e flow levels (''Oregon 
Method") is not apJ>licable to some of the i11volved streams due to the 
limitations of said methodolog~. 

· (7) The standard used to set flow rates appears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantities necessary to support fish and wildlife populations. 

(8) The instream water rights applied for will be 
prejudicial to the public interest due to the excessive flow rates 
requested and the appropriation of all remaining available waters. 

(9) The 11se applied for in every stream is to provide for 
migration, spawnlnq, egg incubation, fry emergence, and/or juvenile and 
adult rearing for specified species of fisl1 whereas, in fact, such use 
as to all the species named in the various applications and as to all 
such fish activity ,10.,,s not exist 11ithln c1ll such streams. '!'here is no 
allegation that sueh use exists 1-1lthi.n t.h,, subjeet streams, and there 
is no statutori or reasonable justification to apply for the protection 
of a use that doPs not exist. 

(10) Granting the appl ir,ations "'' file,d prevents permits for 
the development of off-rstr0c1m 1H1te1:J.1111 fc1ci.lities for stockwater 
purposes, and interferes 1-1ith alternatives for stockwatering as part of 
riparian area ma11agement. 

If tl,ese i11strec1m flnws are approved as applied for 
they will have a st<Jni fieant impc,ct· on mo:1ny of our rA.nch dPcr1:>nr-• . .i.nq 
and/or eliminating h~y prorluctlon ~nd li.vestoek watering. With these 
decreases th,:, econon1i.c, viabi li t.y of t.hi s family nwnecl operc1tlon iR ln 
qu,:,stion. Th~se 01'PrationR are t!1e mai.n support for the local tax bc1se 
for th(s county, wld('h 1rnuld n,sult in l<>e;,s Jncn111,, to support all tax 
based services snch :=\s our hospital, schoolr-:, and ro;:'ldS. 

Ras~rj on tl1~ al,ove set fortl1 considerations, 
request that they he a party to a contested case 

l1earing to he eond11etad review the applications filed by the Oregon 
Department of Fis!, and Wildlife, 011e to the objections raised to said 
applications, thr> inr<t.e;,m 1-1ater riqhts s:hould be rejected and the OOFW 
ordered to halt any further appllcatlo11s for instream water rigl1ts 
until t~uch time ;is the c1ppl.ie,:l.tions arJ-: support1=d by adequate factur.d. 
data and proper utilization of accaptal,1,, scientific methodology. In 
the alternative, said instream water rigl1ts should be reduced to 
minimum flow rates reasonably necessary to support fish and wildlife 



subject to existing water rights, with a condition to exempt the use of 
water for domestic or human consum~tion and livestock uses. 

1991 

'' 



Certificate of Hai.ling 

Tliis is to certitv that the above and toreqoinq was duly served 
upon the Oregon Department of fish and l'liJdJ.ife at their address, by 
regular mail, postage-prepaid, tliis 26th day of April, 1991, as 
follows, to-wit, 

Oregon Department ot ~'lsh 
2~01 HI'/ first Ave. 
Portland, Orego11 YJ20'/ 

l'lild.lite 
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RF:f'ORJ: TIil! \·TATr:R RESO II RC'ES COIIII fSSJ ON OF 'C'Hf: fi 'l'/\'l'P. OT' ORF:'(~ l 

r n Th <' 11 a 1 I "' r o f' T n st re a ,n 
\·I c1 i. P l H i g h 1. b App 1 i c ,It i on s 
J,' i l P cl h v t lw O t· I' c Jon n P. p c1 rt. m c n 1, ) 

0 f F j S h cl n (1 \·/ i l cl l i f e ) 

Applicat ion No s. 7L172 

R F:Q UF: 8 'l' FOR RF.VI F: \·1 

( ) . 
I 

t 

Co mes no\'/, /vhift. /kl!.t.~ P /!;;not.-!''to re quest lhc \·Tut. er Reso u rces 
( ' nm1nif;sjo11 for <l rPVif'1·1 .in cl cnnt<>stP<l cc1s c h Par in g on tlH' a bov P seL 
f o r 1 h a pp 1 i C' a t i. o n s f j ] e cl b y th e O re g o n D P p ,ei rt nH' n t o f F i s h .:1 n d IH ] ell i f e 
for in s trcam \'l c1tcr r ight s , purs11ant to OAR 690 - 77 - 030. S«i d ran ch 
1 e p10 se nL RS fo ll o \'l s : 

(1) {,Uh;J-tl/uu .. ~ae-t> 11ot.J.l'lc.., r:ep1Psent,s a memb Pr of t h P pub li c 
\'I i 1 . h i n H a rtH' y C o u n 1 y 1·1 h o i s a w i't 1. e 1 11 r: 0 r an <l / o t 1·1 h o m av t1 pp 1 y t. o 
,1pp1opric1l<' water i. n t h e fut u r0, a nd t h a t . sa icl 1·a nch 1·dthin llariH' Y 
County 1·1 0 111 cl l><' ctdvr,1·f;t•l y affr,c•1.Pd by thP cp·;:1n1· i nq of t.lH' s ubj ect 
:1 p p 1 i c· a t i o n s . 

( ? ) Th e in st, r <' ,1 m 1-, ate r r i g h t s a pp 1 i e cl for \'Ii 1 1 be 1·1 as t P f u 1 , 
uneconomjc, irnpractiC'al a nd 111111:"asonable in t h at t.h,, flo\'I ri'\tPs appli ed 
t: or r., (1 u e f; t « h i g h e I qu a n L i. t y of flow than i s n e c es s a r y to s upport th c 
fi s h ttnd l'lildlifP populations involv,,rl. 'rh c-- r1O1·1 r.-,t.<>:,, L irninCJ ;uHl 
l ocat i on of i:hP in s t.r0am \1 ,\t.er r i g ht s app l ied for a r e \'lasteful and 
11nrPaf;onabJe a nd do n ot S P r v e a publi e us0. 

'I' h P i n s t r 0 r1 rn 1·1 <'- 1 P r r i g h t f; 1·10 u 1 cl e 1 i m i. n a t A ma n y f 1 o o rl 
i r r i <J ,1 t e cl rn., a cl o 1·1 s \'1 h j ch p t o v i d e h a b i Lat f o r 1. h e 1·N1 t e r f o 1·1 1 t h ,cit. f 1 y o v e r 
the Pc\ c i f i (' F 1. y \·/ a y c1 lHl c l i rn L n ,\ t e h a I> i tfl t f o r t, h e \·d l cl l i f e th a t 
J>rr~s<'n1.ly liv<> in t h <' rn ec1do \/ s ,IIHl s 11i ro1ui <l in(J r'tr.Pas. 

T n L h £' sum rn P r 1·1 h <' n s t re .=t rn f 1 o \-1 s cl <' c r Pas<> an cl th P 1·1 i'\ t P r 
t·r> 111 p<'rc-1L11r1~ 1-n=u lli f- sorn P o f I )H' 1·rnt.cr 11sPrl I o f l oo d i rr i gc11·.r, 1 PrtVP.S the 
so il a nd returns tot.h e f: trc am. 'l'hi f; provjcles Goo l er Lernperc1t:.ures for 
f i. s h h ab i La 1 .. 

Floorl irriqn t.ion r0chc1t<]PS 1.h e \'later t ab l 0. Over 90 
)H~rc0nt of resi d o nti c1. l 1·1 a t.P. :r. in 1I c1rnP~' Co un t y comes from we ll s . 'I'h is 
inc lu<les 1hA c iLi Ps of R11rns cllHl Hines. TnsLrl~am \'lc1ter r i g h U, Hou ld 
no 1, :1 l 1 o 11 1 h c 1·1 a t. P r 1.i-1. bl Pf; 1 o b o } r> , • h c1 rcJ" cl . 

( 1 ) Th P. proposC'Cl inr;1·rpr1rn 1•,atc1· r iqht s 1·1 ill i mp P d e the 
01·<101Jy Pconomic dP V<'lopm,.,nt of t h P 11.:1tt'l'S inv o lved for mul t iple 
p u r p o s <' s s i n c P s i'I i. d r i CJ h t, s 1·1 i l l <1 pp 1 o p r i n 1: <' a l l r ,., m <l i n i n <.J a v a i l a b 1 <' 

11c1 t..Pn, int.he sl1eamf: n c1mP d , a n cl prl"VC'nt. ,=tny f11rtlH• 1· c1pp ropri at, ion s by 
oLh er 11at0 1· u sf'rs. Any o ther p ote nLi a l u ses of the 1·1uLer rP.i::o urc-e c'l.rP. 
f o1r!C' l os0<l l>y 1lw cxC'e :;s i v,~ a mount,s , l\Jp )i r'<l r-01 nnd tlw c:1pp Jjc <1t j o n s 
1·1 i.1 1 j P op n rel ·i z P a nd l1r1 v P , , s i q n i f i C' Et n t ,vl v P. rs P ;.i f f P c t on t h c II f; •~ o f 
11<1t,Pr for t.hc hi o,trlPt:t rctn'J'' of p11hl i c uoo d. 

(~) Th e app li cat ion s li st flow l evP l s l'lhich exceed th e 
<' r; t . .i mate cl <1 v P 1 o1 q ,, n <1 1. u r <1 l r 1 rnt of t . h e j n v o l v 0 d st ri', 1 rn s . Th e m <'t h o cl 
11 sPd of sP i tin<J fl o 1·1 l e v P l s ( " OrPqnn !l 0 th o cl " ) <loes not <1<lj11 s t for 
S ,~ <l 1-- 0 n <I 1 l y ll •It II I ii l f l O \·1 cl I" f i C' i <' ll C' ;,, /; • 

(S) 'J'h e p ropos0d in s trenm 1•,a L0 r 1· i g h tH ar0 based on 
i n.1cl<><rt1<1i" f.ir• i,11 11 <l 1L1 1 o :-n1ppo1·t· t )1 P f l 0 11 1 PVPl s 1·0q11r,st.r--d, Tn 
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,1.ddi'i ·iri1i, i'l1(> 111.-·'.i,h(>do·loqv 11;-:(:d. 

t-1!•:i·_h(1d." i:~ inh('.ri,.n1·.Lv r·1,-1_\'/P_d 

n:1_('(:11'1' ii 1:'lv /tl1d r!O)rf''i_;'\l'V i'.{) 

('i'. i•h,, 1>):!,pt'l/<(:d. f'.lo,.-, r·,:ii.•.r-=:r:. 
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BEFORE 'PIH: 1'11'1 TF:R ,u:sotJRCE:-i COMIIISS JON OF Tllf:: s ·r l\'J'rJ OF OR EGmi' 

I n 'l' h e II a t t e r 0 f , I n ~~ t re a lU , .. . . ) 

1·1 a t e r R i g h t s /\ p p ] i c ,t t 1 o n s ) 
F i 1 e d b y t h e O r e CJ •) n D e p ;,, r t m •~ n t ) 
of Fish and Wildlif e ) 

/\pp.l. ir::ation Nos. 71472 

R EQllr~S T r o R REV I E\·/ 

Comes 1101, , ShN) +llf<J.. i<•e_~~,J t.o re,1uest the l·/ater Resources 
Comm i s s ion for a r i:> v j e 1·1 .,, n cl c on t I:' r~ tr-> d c .,, s e he a ring on the a b ove :=: e t 
f o r th a pp 1 i ca ti on s f i ] e cl by th •~ O re CJ 0 n DI? J) A rt 1111" n t 0 f F i sh 21 n d l'lt J. d 1 i f e 
for instream \'l a ter rig h ts , pursnclnt to OA H 690--77 - 030. Said ran c h 
represent As foll0ws: 

( 1 )SR~ !_~g__{}CJbJ PeR..sc,t-/ 1.ep1_·,~senr·.s a member of the public 
1-1 i t. h j_ n H a r n e y C o u n t y 1·1 h n j s ct w rt t e r , , s ,:, r .3 n cl / o r 1-1 h n m a y a pp l y t. o 
i'l.L'.>propriate wate r in t h e future ·, -:1nd thclt sa i.cl r.:\n<:!h within Harn e y 
Co u n t y w o u J cl b e ,, d v r:! n: e J y a f f e •~ t·. e d h y U, e CJ r ; t n t. i n q o f th<'.! sub j e c t 
a pplications. 

(2) '.l'he i.n st r »A m wa ter 1· i o ht.s c1 ppli e d (or \·till be wastef1.1l, 
u n e con om i c , imp 1~ c1 (! t i c c1 J. a n d 1.1 n r ~ a s 0 n ab l ,~ i n t Ii c1 t t. h 0 f 1 o 11 r a t e s a pp l.i e d 
E o r re q u e s t a h 1 g h e r ' 11.1 a n U t y ,:., f. f l o H th "' n i s n e c r:- s s a r y to s LI pp o r t t, h e 
f i s h a n cl w i 1 d 1 i f e p o p LI ·1 a t i o n s i n v o .1 v P , 1. 'I' Ii e f l o 1·1 r ;:i t . e s , t. i m i n g a n r1 
l o c a t i o n o f. th e i n r-: r·. r e ;:i m 1-1 fl t "-' r t· .i g h t s a v p l i e cl ( o r a r e 1-1 a s t e E u 1 a n cl 
u n re as on ab l e a tHl r1 0 no t f: ~ r v e -:1 p u J, J i c 1.lf, e . 

The in s t:r•~;:im 1·1at,~1· r ic:,ht ~: 1-10 uld el .i.minate many f.J.oor.l 
i r r i g a t e d mead rn, s w h i G h p r o v i d e h ,ci l:• i I: .=1 t f n t· th e u .:1 t e r f ow 1 t. h ct t. f 1 y o v e r 
the Pa c ific Flywa y an d e li111i. n ate h,"l b i.t;:it f o t· the 1·1ildlife that 
pre se n t 1 y live in th"" me z1cl o11s a nd ~, 11 rT"' 'IJ".1.i n •·r "'re.=ts. 

T.n the s ummi:>1· 1-1 h~n f:t 1.·eam f:ln1H, de c ,·ease and the water 
temperature 1•1.r.1nn s ,snme o f the w~tt•~r us,~rl t· n fl•) o rl i1~rigat e l i>r1 ves the 
soJ. l and return s to t he st r e .,un. Tld. f: p t o vi.des coo l er temp erclt u res for 
fish habitat . 

F l on r1 i n : j_ g .=t t i 0 n r 0 c h , 1 1 r1 ,, ::: r·. h ':' 11 a t e r tab 1 e . 0 v e r 9 ~1 

perce nt of resiclent. i.;:il 1·1.=tte1.· in H;1r 111n1, r::,.,unt.y comes fr0m 1·11:"l .l s. Th is 
includ es the ci Ue,, ,)f Burns -:111d Hin•~s. I nstn~am 1.1c1t.P.r d9ht s 1-1ou.l.d 
n ot a 11 o 1-1 1·. he II cl t e r I' cl b J ,. s t· n h " r ,, , · h ::, 1 ·, 1" rl . 

( 3 ) Th e p r •:i po ~-: e d i n c: t: r <? Am 1-1 ,, t· "' 1: r. i g h ts 1-, i l l i mp e d e th e 
O}~der.ly economjc rJ,-. v~J.0 1, 111 011 1·. of th0 11 ; ,t.,~1- [_, invol l/ "!cl for mu] t.iple 
purpo ses since Si'l.id l'i •J ht s 1.-d.ll c1p r, rnp1·i n r·. 0 a ll r" rn ,dninq c\ Vc1ilab] e 
,., a t 8 rs i n the s i-. r e a 111 f : n wn e r1 , an r1 p r" v ':' n r· .=i n y f 11 r t lH' 1· .:1. ppr op r j a t i o n s by 
oth er Hater u s~ r s . l\ny oth eL· p 0te11t i a l u,H•s o f: t h e 1-1ater resource are 
f o r r ! c 1 o s e d by r·. h e P. :< c ,~ s s i v ,~ am o 111, tr; .,, pp J i r: r1 f o 1.· c1 n cl t h e cl pp 1 j c c\ t i on s 
1-1 i 11 j P. o p a nli z e a n d h i'l. v e a s i q n i f i. (' :-, 11 t. ·" d v e r s P a f f •~ c t o n t h e u s e o E 
\-/ 8 t e r f O r t h e b 1 · ('I c'\ r1 r: r: I . l . ct 1) <_J p O f 1~ 1.1 b l i.(• •,._I <) I) r1 • 

( 4 ) 'I' h e -~ p p .l J c a t i o 1~ s 1 i s t f 1 n 1-1 l e v e l s 1-1 h i c h e x c e e d t h e 
estimat ed c1v0.r .vJ" n .~•L11 r f1l fl 0 1-1 •:if t.h 0 i11vc1 1,,0(l si-. 1~•~.'lms. '!'he meth od 
used of setti n g f. 1 01-1 l~veli:: ( "Oregn n lt •~t ll0 r1") do ros 11 0t arlj u st Eor 
s •~as on ;i 11 y n ;:it u ntl fl •HI (1 e f i. c i enc i ,, ~ . 

(5) 'l'he proposed in str ,~.=tm 1-,at,~t· t· i ~Jh ts are based o n 
i.nadequate f act.1.w l (l <1 t .. 'l t o s upp•)J:I: U1 0 fJ.011 l eve l s requested. In 
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a cl d i t i on , the me tho do 1 o q y u s e d to de t e nn i. n e th e f 1 ow rate s ( " ore go n 
Method") is inherently flawed c1nd said methodology was applied 
inaccurc1tely c1nd contrary to its own criteria and recommendations to 
set the proposed flow rates. 

Many of these creeks run dry during the summer on an 
average ye.qr, This r.,rnch requests be for i:> Any of these instrl:!am flows 
be set that five years of data be accumul a ted showing the actual flow 
of these creeks and rjvers. For example, a guage station on Claw Creek 
shows that the creek has been dry for the last th1~ee years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past two years. Trout Creek ha s not emptied into the Silvies for 
the last three years. l\lso records on the S.ilvies Jliver for the past 
three years sh0.w rive r levels heloH the mi.ni.murns f:ot· July through 
Oc tobe 1.·. 

(6) The me thod0logy 1.1sed to s et the flow levels ("Oregon 
Hethod") is not E1pplieable to some of the involved streams due to the 
limitations of said methodolog~. 

· (7) The stanclatd used to set flow ratP.s appears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantiti e s necessa r y to suppo rt fish and wildlife populations. 

(8) The instream 1-1ater rights applied for will be 
prejudicial to the public interest due to the excessive flow rates 
requested and the appropriation of all remaining available waters. 

(9)., 'rhl;! use applied f'.or. in every stream is to provide for 
migration, spawning, egg incubc1tion, fry emergence, and/or juve nile and 
adult rearing f:or spe c:ified sper.!ies of. f.ish whereas, in fact, such use 
as to all the specie s nam e d in the various c1pplic,3Uons and as to all 
such fish activity does not exist within all such streams. There is no 
a 11 e g at ion that such use ex i st s \'Ii thin the s 11 b j e e t st 1· ea ms , and there 
is no statutory or reasonable justification to apply for the protection 
of a use that dof.'s not. <?xist. 

(10) Granting th e appli~ati ons af: filecl prevents permits for 
the development of ,)ff-r; tn~-=t rn 1·1at.e .r in9 fcieilities for stoclcwater. 
purposes , and in t e 1: f e r ~ s 1-1 i th ;,, 1 t e r n a t l v es for s tock 1-1 ate r i 11 g as pa r. t o f 
riparian area management. 

I f t: he s 0 i !rn t r ,~ .=un f J. ,.rn s "' re c1 pp 1· o v e cl a s a pp 1 i e d f: o r 
they will have a significa11t impact. on many of our ranch decre asing 
and/or eliminating ha y production -'1nd li 11es to c: k wate ring . With these 
decr e ases th·e econ o rni.c viahi.lit.y of t.lds fr1.mily 01me<l opera tion i s in 
q u e s t i o n . '11 h e s e o p ~ r c1 t .i o n s c1 r e t h e m i'l i n s 1.1 pp o r t f o r th e 1 o c a 1 ta x b a s e 
for this county, whi c h would r~sult in l e s s i nc ome t o support all tax 
based services such .1s 01.1r hospital, school r-:, and roads. 

Ba r.- ~rl on th~ above s et fort: h consideration s , 
SflM 't-!Jtf1,, / ~e G-llNJ>c'&Sal,lb:'!quest that th e y be a p;:irty to a conte s ted casf:' 

hearing to be ~ondu~te d revi e w the a pplica tion s filed by tile Oregon 
Department of Fish and Wildlife. Due t o th~ objections raised to said 
a pp 1 i cations , th e i n n t e -:1 m 1-1 ate r r i g h U , s h o 1.1 .l cl be re j e ct e cl an cl the OD F l·l • 
o r cl e red to ha 1 t a 11 y fur th e r a pp 1 i c c1 t ion s f o r i n s t: t· e a 111 w a t e r r i g h t s 
until such time as th e a ppli~c1ti on s nre s upp ort e d by adequ a te fa c tual 
cl at a and p r. ope r 1.1 t i. l i z a t. i on o f a c c•~ p t ab l e s c i e n t i f i c me tho cl o 1 o g y . In 
the alternative, said instream water rights s hould be reduced to 
minimum flow rates re a s on'.'1bly necess.;iry to fntpport fish and wildlife 

' I 



subject to exis~ing water rights, with a ~ondition to exempt the u s e of 
water for domestic or human consumptton ;:i.nd livestock uses. 

ll F.: S P F~ CT F UL LY, S U B I IT T 'I.' E! D t h i r: 2 6 t h d a y o f ,A l? r i 1 , 1 9 9 1 

Name __________ _ 
Address 

SAM & ARLICE GUNDERSON 
HC 71 BOX 102 
BURNS, OR 97720 

I : . I 

·, 
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Certifica~e of Mailing 

'!'his is to cerU.tv that the above and toreqoinq was duly served 
upon the Oreqon Oepartment of fish and Wildlife at their address, by 
1:eg1:tlar mail, po8taqe--prepaid, this ~6th day of April, 1991, as 
tolJ.ows, to-wit: 

Ore go n Depart me II t o t ~• i sh W i l ti 1 i f e 
i~01 8W First Ave. 
Portland, Oregon CJ'/ :101 

SAM & ARLICE GUNDERSON 
HC 71 BOX 1'.)2 
BURNS, OR 97720 

• I 

'· '' 

t. 



ln 11'he llat.Ler ot lllf~Lrf~illll 

~later Hi <1 t, ts /1pp ii. c"' LJ. 011 s 
Filed /JV the uret1011 IJepc1J"l.11H;11L} 
ot t'ish and 1'/ildll !.r; I 

/\ppl1.r.:atio11 N1Js. 114 //. 

CumeH nu\-/. Triangle Eleven Corp., to request the Water Resources 
Commissj_ou tor a revieH c1n<J 1_!011t~sted case ll~arj_nq on the above set 
forth appl.ic<1U.ons ti.led by the urego11 1Jepa1·tme11L ot fish and v/J.ldlite 
tor instream water riqhls. pursuant to 0/\H b9~1- l/-030. Said ranch 
represent as follows, 

(1) Pella Hanch represents ii member ot the public within 
Harney eou11ty who is a water user and/or wl10 mav apply to appropriate 
water in the tutu re, ;,11d thal sa.ld ranch 1-li.thi11 llarney County would be 
adversely attected bv the qrantitHI ot tlt,e subjecl <1ppll.cations. 

( 2) 'l'he inslream \-/atet· riohLs applied tor will be waste Eul, 
uueconornic, impracti.:;d a11d unreasonable in that the f.low rates applied 
tor reqtH!St a higher quantitl' ot l:low than is necessarv to support the 
f:.lsh and wi..1.dlJ.f:P. popuJ.1,L.io11s invoJ ved. 'l'he tlow rates, timJ.nq nnd 
J.ocation of the J.nsLteam wc1t.er riqhts ,q,p! ied tor are wasteful and 
unreasonable cllHI do tH1L nerve a pulJJ.j r: us,~. 

•rhe .ln8Lr.eam watee rights would eliminate many ilood 
.i.rrictated meadows 1-1hJr:h provide halJilat l:or the 1-1ate1fo1-1J. that fly over 
the l!acJ.tic E'ly,rny and eJ.Jmi11ate habitat !:or the 1-11.ld.ll.te thal 
presently live 111 the 111,~.-:Hlows and su1·t·ou11d i IHI areas. 

ln the Hummer when sLre1:t1nf:Jows decrease c1nd the water 
temperature warm8 som,~ of t.h,~ watP.r U8P.d LP 1. lood i rriuat~ leav,~s the 
soil anc.l returns Lo the Ht.ream. Th.ls provide8 cooler tempf~t:a.tures tor 
fish habitat. 

k'lood iti-iqall.on rechat·gr,s the 1-1ater table. Over 90 
percent ot residential water Jn llar11ev County comes from wells. 'l'his 
includes the cl Lies ot flnt·ns and !lines. lnstream water riohts would 
not allow the wau,i: LaiJJ.es to be reclrnr<1ed. 

(3) '!'he proposed instr-earn 1-1atet riqhts will impede the 
orderly economic deve.lopme11t ot ti>P. 1-1aters involved for multiple 
purposes since said riohts 11111 appropriate all remainino available 
waters in Lhe st1·eams named, and pr:eve11t ,111y fut·LhP.r appropriations by 
otl1er water users. /\11v ot;l1er potential usP.s ot the water resource are 
toreclosed IJy the excessjve amounts applied tor and the applications 
wiJ.J. jeopardize and lwve a siqniJ:icanl advr,rse al l:ect on thP. use ot 
water for Lhe broc1dest ranqP. ot public qood. 

( 4 I '!'he ,1pp l.i.ca t i.ons 1. J st t 101-1 levels which exceed the 
estimated averaqe naturaJ. lJ.o\-/ of. the involved streams. '!'he method 
used ot seLtinq tlo1-1 !eve.Lu ( "'oreqon llethod"' J does not adjust for 
rJeasonally natura.l llot-1 d1el:icienc.les. 

t S) 'L'he proposed tnstrearn water ri<_lhts are based on 
inadequate tactual cJaLa Ln support th~ t.lnw levels requested. In 
addition, the tnP.thodoloqv ust?d tfJ d1?termi.11e th£~ Llou rates ( "Oreqon 



llethod") is J.nherentlv Llawecl and said meLh•.>doloqy was applied 
inaccurately anti contlarv to iLs own ct·iLeria and IP.commendations to 
set the proposed t:J.011 ral.es. 

Manv ol thP.8P. creeks t·un dry durinq the summer on an 
averaqe year. 1l'li ts ranch t·f~quef3ts be tore any of: these instream flows 
be set tl1at tive vears ot data be accumulated sl1owinq the actual tlow 
ot these creeks and r-Lvers. for r~xample, a quaqe staLion on Claw ereek 
shows that the creek has been dry for the last three years during late 
spri11g to late tall. Silver 1!reek l1as not passed the Suntex School for 
the past two years. Trout l!reek l1as not emptied into tl1e Silvies tor 
the last three years. /\lso records on the Silvies IU.ver for the past 
three years show river levels below the minimums tor July through 
October. 

16! 'l'he methodoloqy used to set the flow levels ("Oregon 
Hethod") is not applicable to some of: the involved streams clue to the 
limitations ot said metl101Iology. 

('I) The sLa11dard used to set flow rates appears to be based 
on optimum production levels and/or oplimum benelits, rather than the 
minimum quantities 11ecessary to support tish a11d wildlite populations. 

18) Tl1e i11stream water rights apt>lied for will be 
prejudicial to tl1e public interest due to the excessive flow rates 
requested and the appropriation ot all remaininq available waters. 

( ~) '!'he use applied tor in every stream is to provide tor 
miqration. spawnin<1, eqq incubation, t:rv emerg-ence, and/or iuvcni le and 
adult rearinq toe spee11.i,~d species ot tisl1 whereas. in tact, such use 
as to all the spec_li,s """''"I in the varioui; appl.icc1Lions and as to all 
su«.:h tish activity does not exist within aJ.l sucJ1 streams. 'there is no 
allegation that sueh use e;{ists \·Ii thin Ute sub·iect. streams, and there 
is no statuLory or reasonable _lustitication to apply f:or the protection 
ut a use that doeH not e:<l.s:L. 

( Hl) Granti.11q the applications as tiled prevents permits tor 
the development of otJ:-BLream watcrJ.nq f:aciJ.ities tor stockwater 
purposes, and intertf~reB Hith alternatives tor stockwaterinq as part of 
riparian area manaqement. 

J.t Ll1ese instream tlows are approved as applied tor 
they will have a s.iqni ti cant impact on many ot our ranch decreasing 
and/or eliminating hay production and livestock watering. With these 
decreases the economic vi_abiJ.ity ot this tamily owned operation is in 
question. 'l'hese operations are the main support tor the local tax base 
tor this county, which would result in less income to support all tax 
based services s11c1, as our l1osJJital, sct1ools, and roads. 

Hased 011 tl1e above set tortl1 co11siderations, Peila 
Hanch request that they be a party to a contested case hearing to be 
conducted to revie11 the applications liled by the Oregon Department of 
~isl1 and Wildlife. Uue to tl1e objections raiser! to said applications, 
the insteam water i:·iqhls should be rejected and the ODrW ordered to 
halt any turther applications tor instream water rights until such time 
as the applications are supported by adequate factual data and proper 
utilizatl.on ot acceptable scientitic methocloloqy. ln the alternative, 
said instream waler riqhts should be reduced to minimum flow rates 
reasonably necessarv to support fish and wildlife sub·)ect to existing 
water rights, wil.h a condition to exempt the use oi water for domestic 



or human 1.! o II s u mp t 1 o 11 , , n d J i v ,~ s t, or: k 1.1 s •~ s . 

U l:l H LJ ~JC 'I' f IJ J, I, 'r' !j {) B 111 'L"n; lJ LI 1 .i. H I b LI I d c1 y o t A p r i l • l 9 9 l 
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Mike and Sallie Peila 
Triangle Eleven Corp. 
Box 537 
Hines, OR 97738 



t.'.erL1 U _c.:ate ot llai l inc, 

'l'his is to eertj J:y tllc1t the above , t11cl toreqoinq was du1v served 
u po ll L h e u r e q o II LJ e p a r- t III e II L o t F i s I 1 a 11 ti \'I j 1 d J 11: e a t t h e i r ad d r e s s , b y 
n~quJar. ma:lJ. postaqe-prepaid. this ✓-6th clav ot /\pt·il, lYYl. as 
to J l ow s , t. o ·- w i L : 

u r e q o n LJ e pa r L 111 e n t o l f i. s h 1·1 i 1 ct J i t e 
l. ~. 0 1 ~i \"/ F j rs L Ave . 
i:'ortlantl. ure<-1011 ~ ti<a I 

' ' -=---' ,9" 
~i J <Ill f~ <I : ~ ___ J_J)D,, i:9-4-____ _ --=:a._o___~-- _c;;~c.~ in9i¼~6 I I/ 

Mike and Sallie Peila 
Triangle Eleven Corp. 
PO Box 537 
Hines, OR 97738 



1 n 'l' he M a L Le r u J.: L II r~ t r e mu 
1·1 a Le r H i q It ts /\pp 1 i c a L. .1. o II s 
Fi J. e u JJ v the u re lt o 11 IJ e par t 111 en L ) 
o i f i 8 h a 11 d \'/ i 1 d 1 .i l e ) 

I\IJIJi1.t:atio11 Nos. /lti/'1. 

Hl'.:OUJ-.:S'l' FUH HJ-.:VH~\·/ 

C om e s 11 u 1-1 . P e i J a H a n c Ii , t o r e q LI P. s t t h e \·/ a t e r H e s o u r c e s 
Co 111 mi s s j_ o 11 tor a ,~ e v i e ,., a n d con t e s t e d c a s e II e a r i n q on the ab o v e s e t 
to r t Ii a pp .l i ca ti o II s t .l 1 e cl b v I: he o re go n l) e µ a 1· t tn e n t o t .I:' i sh all d \•I i l d l i t e 
tor instream water riqhts. pursuant to U/\H 69~>-11-030. Said ranch 
represent as toJ.J.uws: 

(1) Peila Hanch represents a member ot the public within 
Ha r n e y Co LI n t y 1·1 h o i s a 1·1 a t e r u s e r and / o r who ma y a pp l y to aµ p r op r i a t e 
water in the tuLuLe . and that said ranch Hit.bin Harney County would be 
adversely attec1;ed bv the qra11ti1Ht ot the subject applications . 

( :l ) 'l' he ins t. re a tn \·Tate r r i q h ts a pp 1 i e d to 1 w i 11 be waste tu l , 
u II economic , imp r a c t l t: ,d a 11 d unreason a IJ le in that the f 1 ow rates a pp l i e d 
tor request a hi<;iher quantitv ot lJow than is necessary to support the 
I: i sh a II cl w i J. d 1 i t e pop u 1 a t J on s i n v o 1 v e <I . 'l' he f l ow rate s , t i rn i n <J and 
l o ca ti on o t the i II s t l'f:! a rn w a t e r r i uh ts a pp 1 i e <I t o r a re 1·1 a s t e f u l and 
unreasonable c111<1 do 11uL sf!rve a pulJJ.ic use. 

'1' he i 11 st re a Ill w a t er r i q ht s w o u 1 d e 11 min ate many t 1 o o d 
irrigated meadows which provide habitat tor the waterfowl that fly over 
the I:' a c i t i c .E' l y way an ll e 1 i m i n a t e h ab i ta t t o r the w i 1 d U . t e th a t 
presently live in the meadows and sut· rou11din9 areas . 

ln the summer when strearntlows decrease and the water 
t.emperature warms some ot the water used to llood irri(1ate leaves the 
soil and t·etunis to tti,~ stream. 'l'his provides cooler temperatures tor 
fish habitat. 

Flood i1riqation rechat·ges tile water table. Over 90 
percent ot residential 1·1ater in llaniey County comes from wells. 'l'his 
i n c l u de s th e c i t i e s o l 8 urn s and H i n e s . 1 11 s t re am w a t e r r i q h ts 1·10 u 1 d 
not allow the water tables to be rechart,1ed. 

( 3 ) 'f he proposed instr ea m w ate r r i q h ts w i 11 impede the 
orderly economic development ot the waters involved for multiple 
purposes since said r.t.ghts will appropriate all remaining available 
waters in the streams named, and prevent any further appropriations by 
other water users. Anv other potential. uses ot the Hater resource are 
toreclosed by the excessive amounts appljed tor and the applications 
w i J. J. 'j e op a rd i z e an <.I h ave a s i g 11 11: i c an t ad v e rs e a t t e c t on the u s e o f 
water tor the broadest ranq1~ ot public qood. 

I 4 l '!' h e a pp l i c ,1 t i on s J. i s t t l ow 1 e v e l s w h i ch e x c e e d the 
es ti ma t e cl ave rage 11 a tu r a 1 L J. ow o t the involved s tr ea ms . 'l' he me tho d 
used of setting tlow J eve ls ( "Uregon l·lethod" l does not adjust for 
seasona.lly natura.l tlow deticiencies. 

(~l 'L'he propoHed .instream water riyhts are based on 
i n ad e q u a Le t a c tu a 1 d a ta t n s u pp o r L the t l O\·/ 1 e v e 1 s re q u e s t e d . I n 
add 1 t ion , t ll e 111 P. tho do 1 o q y u s e d to ~1 e t e rm i n e th e t 1 ow r a t e s ( " 0 re Cf on 



tlethod") J.H J.nher,~ntlv lla\·1ed and sc:dd meLl11_1 doloqy was app1.i,~d 
inaecuraLelv and eont1c,rv Lo tt.s own ctiLei:ia and tecommendations to 
Het the proposed tl(HI 1:aLes. 

tlanv oi these ereeks run dry i:lurinq the summer on an 
avera9e year. 'I11i.lB ranch rP.quests betore any ot these tnsLream flows 
be set tl1at tive veers ot data be acc11mulated sl1owinq the actual tlow 
ot these cr,-,eks and rt·,ers. Fur example, a quaqe station on Claw Creek 
shows that the creP.k has be,;11 drv t:or the last three years during late 
sprinq to late fall. Silver 1:reek l1as noL passed tl1e Suntex School for 
the past t.wo years. 'J't·out Creek has not emptied Jnto the Sil vies for 
the last three years. l\lso records on the Silv ies Hiver for the past 
three years show river levels below the minimums tot· July through 
October, 

I 6 I '!'he methodology used to set the t.low levels ( "Oregon 
Hethod") is not applicable to some ot the involved streams due to the 
limitations ot said metl1odoloqy. 

(/) Tl1e sta11dard used to set tlow rates appears to be based 
on optimum productio11 levels a11d/or optimum benelits, rather than the 
minimum quantities 11ecessarv to support tish and wildlife populations. 

f8) '!'he inHLream water ri.ghts applied for will be 
prejudicial to the publi.c interest due to the excessive tlow rates 
requested and the approprJaLion ot all remaininq available waters. 

I 'cJ I 'l'he use applied tor in e,very stream is to provide tor 
mJ_qration, spaw11i11C1, eC1C1 incubation, trv enwrqence, and/or juvenile and 
adult rearinq tor speciti.ed species ot tisll whereas, in tact, such use 
as to all the species 1w111ed in the vc1rious applications and as to all 
stteh tish activity does not exist. uithi11 all suc:h streams. 11'here is no 
allegation that such une t.~x:ists \1i thin the sub-it~ct streams, and there 
is no statutory or rec1sonctJ) Lr~ jur:;titicaLion to ;.lpply f:or Lhe protection 
ut a use that doeH 110L ,~xi r;I., 

(10) Granti11q the applic:aLiu11s a.stiled prevents permits tor 
I.he development ot otJ'-stream watering J:aci.lit1es tor stockwater 
purposes, arid il1terfere,1 witl1 alternatives tor stockwaterinq as part ot 
riparian aeea manaqement. 

lt these instream tlows are approved as applie1I for 
they will have a siqniticant impact on many ot our ranch decreasing 
and/or eliminating hay production and livestock watering. With these 
decreases the economic vi.ability ot this tamily owned operation is in 
question. 'l'hese operations are the main support tor the local tax base 
for tl1is county, whicl1 would result 111 less income to support all tax 
based services sucl1 as our l1ospital, scl1ools, a11d roads. 

Based 011 tl1e above set tortl1 co11siderations, Peila 
Hanch request that they be a party to a contested case hearing to be 
conducted to revie11 the applications filed by the Oregon Oepartment of 
rish and Wildlife. Uue to the objections raise,! to said applications, 
the ins team 1-1ate1· rciqhts should be rejected and the OUF\'I ordered to 
halt any turther appl !cations tor i11stream 1-1ater riqhts until such time 
as the applicat1011s are ,supported by adequate tactual data and proper 
utilizatio11 ot acceptable scie11titic metl1odoloC1y . .ln the alternative, 
said inst.ream Haler r.iq!Jts shouJd be redt1t.!ed to minimum flow rates 
reaso11ably necessarv to support fish and wildlite subject to existing 
water riqhts, with a condition t.o exempt the use of water for domestic 



or human consumption and J J_ves tock use s . 

lllJ8P~:c·1·ruLL\' 0UHlll'l"l'l:ilJ Lids l.tit.h dav ot April, 1991 

Hv,l }&Jiv~l--~ 
Jack Peila 
1-'e1la Hancll 
13o x H<16 
l.l U 1:11 S , U l'I~ <.t O ll ';I I I). 0 
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I/,' i ,, 

sgrorrn ·rm~ l'JA TEH RF.:SOURCF]S COl1IIIS S JOH OF TJIF: S'J' A'rE OF ORF:GON f I lt_, ' 
I , 

In The Hatter of Instre am 
Water Rights Applic ~ tjons 
E' i l e d b y t h e o r e g o n n e p .0 , i: t m •~ n t ) 
of Fish and Wildlife I 

AppJ.ic c"1t. ion Nos. 71472 

rn:o [J r.s T F'OR Rf.VI El·/ 

Comes 1101-1, &cl.al_?~~~. to re r1ue s t the \•/c1 t.e r Resources 
C o 111 m i s s i o n f o r a r ~ v j e 1-1 .;1 11 i:1 c o n t e s t e rl r_• ,, s P. h e a r i n g o n th P <1 b o v e s e t 
forth applicatio1rn fiJecl by th,, Ore90n nPpartmr~nt 0f Fish <'Ind 1'/jJcJJife 
for inst.ream water rights, p1.1rs11ant. to OAH 690-77-030. Said ranch 
represent ns folJ01-1 s : 

( 1 ) ~-~.a?!: r ep re r, en ts a me m her of the pub 1 i c 
1-1 i th i n Ha r n e y C o u n t . y 1-1 h 0 i s a 1•1 ;:, t e r 11 s ,) r .3 n d / o r ,., h (1 may a pp l y to 
n ppr op r J ate w a t e r i 11 the f u t. u re·, <1 n rl th c1 t s a i cl ran<:.! h w i thin fl a r n e y 
County l'1 o u l cl be ct d v ri n: e J. y a f f"' c 1·. I' rJ b v t h"' qr .,, n t. in <J of the sub j e c t 
applications. 

( 2 ) Th e i n s t. r e r1 m "' a t P. r , . i r:1 h t s a p p l i e d f o r \'I i 11 b e 1·1 a s t e f u l , 
u n econ o nd. c , imp r a,~ t .i. ea l an cl 1.11n ~ a s ,-:, nab .l ,... i II th a t the f 1 o u rates a pp J. i e d 
f o r re q u e s t a h i. q h e r q u a n t. i t y 0 f. f 1 o 1-1 t h ,, n i s n e c f' s s a r' y ' to s u p po r t t h e 
f i s h a 11 d w j_ 1 d 1 i f e po p 1_1 1 a t i 0 n s j 11 v o 1 v P rl. 'l' h e f l o ,., r a t e s , t i m i 11 g a n d 
location of the i11f:t rertm water rights r:1pplied for are 1-1asteful and 
unreasonnb.le and do nnt ~erve a pubJjc use. 

'I' h e i n s 1·. r e c1 n, w a t e r r i 9 h tr,: t·10 u l d e J i m i n a t e m a n y f l o o cl 
j_ r r .i g a t e cl me a cl 0 w s l'1 h i ch p r o v i d e h a 1~ i. t ,:d :. f o r th •~ ,., ,:1 t e r f ow J t h r1 t f l y o v e r 
the Pa c ific F·1yHay a1H.l elimitrnte- h a bitAt:. for the 1-dldlife that 
presently live in th<:> mead o 11s and ~: 11 r ro,rn(l.in ··1 i'lre"ls . 

In th e s u 111 m ,;- t· ,., h ~~ n ~: t. r f'.> am f: 1 r) 1-1 s , 1 e C'. 1· ea s e an cl th ~ w a t e r 
temperature war1111:< some, of the 1-1 ;:1t•~r u s ,~<1 t·n [lnod irrigate le,1ve l:: the 
soi 1 and re tu r n s to the s tr e -:1 m . 'I' h i s lH' o vi cl e s coo le r temp e rat u res for 
fish ha.hit.at. 

F 1 o n r1 i >: r i g a U o n · r 0 c h , 1 r g ,~ s t. h e 1-1 a t e r t ab 1 e . O v e r 9 0 
percent of res i cl en t. .i. .=11. 1-1 ate r i n II ,'I r n f:' y (' ,·, u n t y ,:: om es f r om "'f:' 11 r; . 'I' h i s 
includf':'S the c.itier: ,,f R.urn s and Hines. Instr•~am \·later ri<Jht. s woul<.l 
l) 0 t a 11 () I·/ t. he \·I cl t . P. r 1.rl h l <• s I (I h .~ r r~ (I h "' J" '.J" r) . 

( 3 ) •r h P. t~ r op o f{ P. d i. n r:: 1: r ~ ,01111 1-1 r1 r-. ,~ ,: r i q h ts 11 i l l imp "' de th P. 

o rd e 1: l y e i:: o n c, m j e d ,~ v " l o p 111 e n t o f t. h 0 11 .'1 t ,:i r r; i n v ,:1 l v e r1 f o r m u J t i p l c 
purposes si.nce said r .irJht·. s 1-,Jll ;;1pp1·,·,pt· L11-.,,, al l r•:~mc1initHJ c1va.ilc1bJe 
11 ate rs in the :, t re ;:-1 rn f: n , , Ille rl , an r1 tH·" v <:> n t. ,:l n y f 11 r t h P r a pp r op r j a ti.on s by 
o t h e r w a t e r u s e r s . I\ n y o t h e r p 0 t e 11 t. i. a. l 1.1 s " s 0 f: t. Ii e 1-1 a t e r r e s o u r c e c1 r e 
f: ore c 1 o s e cl 1.1 y t. h e 0. x c e :rn i v e a 1i1 o 11 n tf.; ,;1 r, p l ·i '= r.1 f o t· "' 1Hl the a pp 1 i ca t i on s 

1-1 i 11 j e o p a t· d i z e a 11 d h a v e a ~ i g n i. f i. r.· <1 n I:. c1 d v e r s e a f f e c t o n t h e u s e o f 
w a t e r for th e h ,.- c• .vl •~ r-: l r ;rn ry"' o f p 1.1 b l i r:· 9 o o r1 . 

( 4 ) The ci pp 1 i ca t . i on s 1 i s t ( l o \·/ .l e v e 1. s \·/ h i. c h e x c e e d th e 
e st J ma t. e cl a v e u, 'I" 11 .c, t. 1.1 r ,il f 1 n 1-1 ,) f t h"' j n ,, ,:-, l " " ,:1 s t. r •~ ,"!ms . Th e me U1 o d 
1.1 s e d of sett i. n q fl o 1-1 le v e l ::: ( "n r P •] ,:111 II 0th n r1" ) .-J oe~ 11 o t a rJ just. f o 1: 
s e as on a J. l y 11 i'I t 1.1 r ;;, 1 f J. ') w de f i. c i e n r: i •~ ,- . 

( 5 ) Th e P ,.- 0 p O S e d i 11 S t.:. r '" ;, Ill W rl v~ t' I.' i (J h t S .:\ I.: e b a 8 e cl O 11 

inacleq1.1c1te far..!t11c1l ,J ,,t.<i to s upp,) 1:t 1.!1':' fJ. 0 11 level s re(1uest.0.d. In 

,, 



addition, the methodology used to determine the flow rates ("Oregon 
Method") is inherently flawed and said metl,odology was applied 
inaccurately and contrary to ite own criteria and recommendations to 
set the proposed flow rates. 

Many of these creeks run dry during the summer on an 
average year. Tl1is rancl1 requests liefo1·e any of these instream flows 
be set that five years of data be acc11mula~ed showing the actual flow 
of these creeks and rjvArs. For examplP, a guag~ station on Claw Creek 
shows that the creek has been dry for tl1e last three years during late 
spring to late fall. Silver Creek l1as not passed the Buntex School for 
the past two years. Trout Creek has not emptied into the Silvies for 
the last three years. Also records on the Silvies River for the past 
three years show river levels below the minimums for July through 
October. 

(6) The methodology used to set tl1e flaw levels ("Oregon 
Method") is not applicable to some of the involved streams due to the 
limitations of said methodolog~. 

· (7) The standard URed to set flow rates appears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantities necessary to support fisl1 and wildlife populations. 

(8) The lnetream water rights applled for will be 
prejudicJ.al to the public'' interest due to th-a excessive' flow rates 
requested and the appropriation of all remaining available waters. 

(9) Tl1e use applied for in every stream is to provide for 
migration, spa,minq, egg inc11bc1t.ion, fry ,:,mergence, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to all the sprcies namerl in tl1e various applications and as to all 
such fish activity does not exist within Rll such streams. There is no 
allegation that. such u:,;e exists ui thin the subject. st.reams, and there 
is no statutory or reasonable justification to apply for the protection 
of~ use that dors not exist. 

(10) Granting the applications as filed prevents permits for 
the development. of off-stream waterJ.11g facilities for stockwater 
purposes, and interfer-as with 8lternatives for stockwatering as part of 
ripar.inn area m?inag0rnent .. 

If tl1ese inst~eam flows are approved as applied for 
they will l1ave a significant impact on many of our ranch decreasing 
and/or eliminati11g l1ay pro,]uction a11<l li.vest:ock wat;eri11g. With tl1ase 
decreases the economic viabilit.y of t.liis family 01-merl operc1tJ.on is in 
question. These 01,erc1tions are the main support for the local tax base 
for this county, which would u,sult: in less .lnc"lll"' to support all tax 
based services snch ,,s our hospl.tal, schools, and roads. 

·· Ras~d on tJ1e ~l)ove set fort!, co11si~erations, 
/t/44 L. ;Eo'l¼oT::_ rP.quest that th,,y be a party to a contest.eel case 
hearing to be co11d11r:t0d rP.'!iew th,, ,ipplications filed by the Oregon 
Department of Fish and Wildlife. flu;. to th" objectl.ons raised to siai.d 
applications, thr> i nnte,,,m 11at.er riqhts c<IMuld be rejected ilnd the ODFl·I 
ordered to halt any further applicatio11s for instream water rights 
u11til sucl1 tj_me ~s 1:1·,p i1pplicAt.in11s Ar~ ~up1)orted lly adequate factl1al 
data and proper utilization of acceptalilP scientific metl1odology. In 
the alternative, saJd instream water rigl1ts should be reduced to 
minimum flow rates reasonably 11er:essary to support fl.sh and wildlife 



subject to existing water rights, with a condition to exempt the use of 
water for domestic or human consumption and livestock uses. 

/'67> UJ,-;,:&,/L. /!J/,I~ CM ;?o acr..zs 
HESPECT!'ULLY SIJBIHT'l'r-:D th i r, 76th cl<1y of Apri 1, 



Certificate of Hailing 

'!'his is to certJ.t:v that the above and toregoinq was duly served 
upon the Oregon Department ol' Fish and 111.ldlife at their address, by 
regular mail, postage-prepaid, this :!6th day of April, 1991, as 
tollows, to-wit, 

Oregon Oepartme11t ot Flsl1 
l501 HW First Ave. 
Portland, Orego11 9·1;;01 

IHldlite 



w~~ ' ",..n 1, ,~0 u 
fJEFOP.E TIIF. \·1/\'l'frn 1u ;souncr. s COl·ll!IS :-:TOl-1 or THF.: S'J'l\'l'E OF ORP.'G~ I-M, Oi 

In 'l' he ., 11 at t e r n f. In s t l' ea 111 

\'I a t e r R j g h t s A p p 1 j c 01 t· i n n s 
F i 1 e d b y t h e O r e ~J r) n n r> p ,:I l.' t. 111 •~ n t ) 
of Fish c\ n cl l'li l cl'li fr~ ·· · '" ·) 

Applicatio n Nos . 714 72 

RP.Q!JF; S T FOR RF.!VIFil'I 

Comes no,,, ~~fid.Bd , to request the Nat.er Re r;o t1r ces 
Commis s ion for a re 11je11 ,,nd co nt este,.l r.-'lse heat· in g on the nbove set 
f o r th a p p l.i c a t i o n r; f i. ] e <l b y th <:> O r P. <J 0 n n ,, p fl r t 1111' n t o f F i s h c• n cl \'Ii l cl J i f e 
for instream water 1· ights, l".trs1rnnt to OAR G90-·77•-(,)30. Said i:anch 
represent as f o llow s : 

( 1 ) ~.£.../Jtt2tf a Ad re p 1: e s e n t·. s a me 111 be r O f th e p ll b 1 i C 

Hithin Harney County wh o is a 1·1c1ter u r-: ,~r c11Hl /o r 1•1h o may apply to 
c1ppropriate water i.n the future', ,:1. nd th a t sa id rc1n<::h within Harney 
C o u n t y w o u l cl b 0 ,1 d v r! J • s P. l y c1 f f e r: t e d b y 1·. h " g r , 1 n t i n q o f t h e s u b j e c t 
applicc1tions. 

(2) The instream wat~ r 1·ight s applied fo r will be was te ful, 
u n e con o nd. c , imp r c1 ,::- t i. c c1 1 c1 n d 1.11n- '-' c1 f:' on c1 b .l ,., i n th <1 t L h e f 1 o"' r a t e s a pp l.i e rJ 
f o r r e q u e s t a h i. g llf! r q 1.1 a n t i t \' o f: f: 1 o H t h :1 11 i s n e (' f~ s s a r y t o s u p po r. t t h e 
fi s h c1n cl wi.ldl i-f.e p o p11la1·.ionf; invol v,:,,J. 'J'he f:101-., 1· r1t. er; , t.i ming ,,rnrl 
l o c a t i o n o f: th e j n f: t:. r ., a m w r1 t e r L' i g h t s c1 l' p 1 i. e (1 f o ,: c1 r e w a s t e f u 1 a n cl 
11 n reasonable a 11 cl d 0 n 0 t f; •~ r v e a pub .l i c 1.1 f, e . 

Th e .i n s t-. r '-' .=i m Ha t. ~ r r i ~r h t f: Hou 1 cl e 1 i. m i n ate ma n y f. 1 o o d 
i r r i g c1 t e <l m e a r:l q w s w h i r.: h pro v i cl e h .;i b i t .:1 t: f 0 t' t:. I H i , ., ,'l t e r fowl. th ;i t f 1 y o v e r 
the Pac i f i c F 1 y w c1 y an d e l i m i. n a t e h a b i t c1 t f o r the 1-, i l d l ' i f e th a t 
pre::-;ently live in the me .;,d o Hs a ncl ::: I1 rr ,~1.111 1l .i n •1 -~ r ~-:1s . 

In t h " s u 1111n e r 1-,!1 0. n :=-: t r,, ci m f l o 1-1 s r1 e c ,_.e a ::-; e c1 n <l th,, w a t ,~ r 
temperature w;::inn s r~0 me o f th ,:, •.1 ;1t.0r ll ~ ,,,1 t n f lo o ,.l i 1: rigate 1 P,1ves t.he 
s o J J. c1 n d r e t I.I r n s to t h e f; t: r e ,;un . T h i :=-: p , n v 1 d ,, s c o o l e r t e m p ., r c1 t u r e s f: o r 
f .l sh ha h i t a t . 

·• Flon,1 ii-i:i.gcitinn ·r ec h :-:it ·r)",:': I.h e 11at. ., r table. Over 9<11 
percent of r e si.clen tic''ll 1·nte1: in llc1rn 1>y C1111nt.y ,::om0s from 1-,i?lls, Tld s 
J. n c 1 LI d es t II e c i ti ~ s ,., f Bur 11 s "'n r1 H i 11 •~ s . 1 n i:: tr•~ a lll w ;:1 t. er r i q h U, 1-1 o u l (1 
n o t · ,:l 1 lo 1-1 1. h e \·/.'ii •~ 1· t· ;:1 h l •! s I' n h ,·: t' ,, ,., h ,,1 : ·, J ,, rl. 

(3) Th e t• t·npo~ •'\d in~-: t: r,,. llm H;-1t·." t.' r i. q ht s 1·1il.l imp~de t h e 
or<.l e i:ly e~onomi r.• ,:J,,vr, J. 0 1'n10 nt·. 0f th•:> 11 ;:,1_. ,-,1 · r;. invnl•J'! rl for mu .ltiple 
purposes si.n c e sa i.rl ri •Jht: s ':lilJ. . ;1p1, 1· r,pr-i;\I; ~ o:1 11 r•"m .0iininq ,:1v,dl<11Jl,:, 
1-1 a t e r s j_ n th e s t. r i? ,1 Ill f: 11 ; 1111 ~ rl , 9 n r1 1n ·" v 0 n t-. .:i n y f , 1 1· t h 0 r ,".Ip p 1- op ,. j r1 t·. i o n s by 
0 t h e r 1·1 c1 t e 1: LI s ~ l' s , l\ I\ y 0 th I:! t' p 0 t e 11 t i. a 1 1.1 s 0 s o f: ti , e 1-1 ,:1 t e r r e s o u r r: e c'\ t · e 
f o r !:! cl 0se d b y thP •~:<C1:!f,s i.v,~ i:\mn1111U; ;1r,pl. i ,, ,i fot· a nrl t. h e a ppl j ca ti o n s 
1·1ill j eopa r di ze a nrl h c11,1,:, .=i f, j0ni.fi.,-• :i11 1_ ;,dvPrs,, a ffP ct on th e u se of: 
Hater for. th0 b1·0,'1 rl,~r: 1 1·,1ng,~ o f: 1•1.1hl.i r.'. 'J'>Orl, 

(4) The ,:1p plj cc1. ti o n s list f), ) H .lev e l s 11hich exceed the 
P. s t i ma t. e d a v P. r ;1 ~J ' ' n ; it_·. 1.1 , . ~tJ r l n 1-1 ,_) f t . h i? j n v 0 1 v ~~ ,:1 s 1-. r •~ , 1111 s . 'l' h e m e I'. h o d 
u se cl of s e t t i. n q f l. n 1-1 l P. v P. 1 s ( "O 1·"' q n n r I•~ t h n r1" ) r1 o"' f: n '-' t a rl j 11 st for 
s ,? c1 son ; 1 J. 1 y n ~ tu 1: c1 1 f J ,:i 1-1 (l 0 f i. c .L 0 11 c· i P 1: . 

( 5 ) Th e p r op o s e r.1 i. n s t r e , 1111 1-1 A t:." r 1 · i. g h t s c"l re lrn s e <l o n 
i n a cl e 'I u c1 t e f :-1 r~ t. 11 EI l rl a t .. =1 t o :~ t1 p p <1 ,~ t 1 1, ~ f l ') 1, l e " e 1 s r ,.., q 1.1 ~ ~; t i: r.1 • I n 



addition, the methodology used to determine the flow rates ("Oregon 
Method") is inherently flawed and said methodology was applied 
inaccurately and contrary to its own criteria and recommendations to 
set the proposed fl.ow rates. 

!!any of these creeks run clry during the summer on an 
average year. This ranch requests l1efore any of these instream flows 
IJe set that five years of data be acc11mulated showing the actual flow 
of these creeks and rivers. For exampl.~, a guage station on Claw Creek 
shows that the creek has been dry for the last three years during late 
spring to late fall. Silver Creek has not passed the Suntex School for 
the past two y,c,ars. ~•rout Cre,ek lrns not emptied into the Silvies for 
the last three years. Also records nn the Silvles River for the past 
three years show river levels l1elow the minimums for July through 

,, I ' 

October. 
(6) The m,ethodology used to set tl1e flow levels (''Oregon 

!!et.hod") is not applicable to some of the involved streams due to the 
limitations of said methodolog~. 

· (7) The standard used tn set flow rates appears to be based 
on optimum production levels and/or optimum benefits, rather than the 
minimum quantitie~ necessary to ·support fish and wildlife populations. 

(8) The instrea1n water rights applied for will !Je 
prejudicial to the public interest d11e to tl1e excessive flow rates 
requested and the appropriation of all remaining available waters. 

(9) The use applied for in every stream is to provide for 
migration, spawning, egg incubation, fry emergence, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to all the species named in the various applications and as to all 
such fish activity does not exist within all such streams. There is no 
allegation that such use exists within the s11bject streams, and there 
is no statutory or reasonable justification to apply for the protection 
of a use that does not exist. 

(10) Gran1:ing the applications as filed prevents permits for 
the development of off-stream watering facilities for stockwater 
purposes, and interferes with alternatives for stockwatering as part of 
riparian ar~~ management. ' 

If these instream flows are approved as applied for 
they will have a significant impact on many of our ranch decreasing 
and/or eliminating hay production and livestock watering. With these 
decreases the economic vial1ilit.y of this family owned operRtion is in 
question. These 01,erationR are t:he mal11 s11pport for the local tax base 
for this county, whicl, would r,-,sult in less lnc0n1e to support all tax 
based services s11ch ;:is our. hospJt:al, schools, a.ncl roads. 

AasPrl on tl1~ a)Jov0 set fortll c:onsiderations, 
/lloR 4(i.vf ro>.quest that they be a party to a contested case 

hearing to be co11d11cted review the applications filed by tl1e Oregon 
Department of Fish and ~Tildlife. Due t,o th" objections raised to said 
applicatio11s, the l11Rteam water rights should be rejected and the ODFW 
ordered to,halt·any further applications for instream water rights 
until such time as t.!10 c,ppliea.tionr~ n.r~ f~upport~d by adequate fc1.ctual 
data and proper 11tlllzatio11 of acceptable sciPntlfic metl1odology. In 
the alternative, said instream water rights sl1ould be reduced to 
minimum flow rates reasonably 11er,•,es:,iary to support fish and wildlife 



subject to existing water rights, with a r:ondition to exempt the use of 
water for domestic or human consumption and livestock uses. 

HESPECTI'ULLY SUBIIIT'l'P.fl thiH 76th day of April, 1991 
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111 'l' he II~• LL er u t L 11 ri t_ r r\ c1 m 
H a t e r IH ct It u~ I\ pp 1 J. ea L .1 " ti:, 
FiJ.ed IJV the urego11 IJr~p~11· L111r~11LI 

ol rlsh and Hildl .11.e I 

I\,_. 1, J. 1 , : "' t i. , , 11 I~ rJ H • / l ,1 I ✓, 

cumeH nuw. Bar Open AL Corp. to request the Water Resources 
co1umis~:l.011 toJ: a revle11 ,rnrJ ,.:011t~sted ,:a~~! l1earJ11q 011 the above set 
forth appl.lcc1tiot1~ t. f l~d IJv t:lie u1· ec1,>11 IJP.P'=''- t1111?nl.. ol. 1'.lr-;h and 1'/lldl J.te 
tor instream 1-1c,ter. t:lctlits. 1>11n~uant to U/\11 b':Ht-//-030. 8a .ld ranch 
represent as tulluws: 

{ J. ) l' e 1 J. a 11 '"' c h t e p r e s ,~ n ts ;1 me m be t o t th e p I.I b 1 i c w .l th J. n 
II a r11 e y co tt 11 t y w Ito J s c1 1-1 a t e r u r~ e r all cl / o r 1-1 ho ma v a pp .l y to a Pp t: op r. J. a t e 
w ate r 111 the [ u tu re . ;i II d t. ha L r; a .I. cl r a II ch 1-,J Lid II II c1 r n e y Co u n t y w o u 1 d be 
adversely atJ:ected bv the crnrnti1,q 0l Ll,e sub_ier.:L ;:q,plJ.cations. 

(i) 'l'he lnst.1·e<"1111 watet· 1: iqht,s applied Lor wlll be wasteful, 
u11eco11010ic, 1.mprncl . .ll:,,I. c111d t111reasu11al.de jn thcil. I.lie (.low r;,ites applied 
tor req1rnst a ltit_ll11H qu;intitv of- I: 101-1 Lh~111 is n~cessarv to support the 
l:.lsh c111d wLl.diJhi p1)pt1J .;d . .int1s Jnvolved. 'l'hr:? t.l,_1 1-1 rates, tlmJtHf c111d 
1 o c 1:1 t 1 o II o I: I.he j_ 11 r; Lt·,, ,nn ~1c1 t. r, 1· .-i er h I. s ;:, pp I i. e d I: o r -:1 1: e Has t e f u J. a II d 
Lilt re a son ab J. e n tt d d o II u L rH! r v e a p lllJ J. i r: 11 ~ •~ . 

'l'he .l11st1. eam 11-:1Ler rit_1l1U; would eJlrn.lnate many 1..lood 
.trri9ated meacluwH 1-1ldr:lt pr,~vJ.de ltcllJJL c1'. tort.he watet.(01-11. that fly over 
the I! a C! 1 l i c E' J. y ~rn y ,., 11 ,_I e .I. I m i II a I. e ha h i t ctl, I. o r t It e 1-1 J..l d .lt I: e th a L 
tn·ese11tly live J.11 1.1,n m<!cHl01-1s ;ind s111 ·1·1J111ir.l i 11t1 ;u:ec1s. 

J. 11 L h e i; 11111111 e t: 1-1 h e II r; L r ru1 m I: I , J 1-1 s d •~ (: r e "' s e c1 11 cl t h e 1-1 a t e r 
l.empet·ature warnw r:-;0111,~ of 1.111~ 1-1c1t .. er 11:::Fid ' ·· '·' IJood jrrjo;ite .lec1v•~r; the 
so i 1 and re tu r II s Lo th ri s l.J: e c1111. 'I' h I s p r o v l d e !1 c o o J e r temp 1? r;:, tu r e s J: o r 

fish habiLc1 t. 
r .Lo <HI J. u · l q ;,i Lio II recharges t Ii e w ~ t er ta I, 1 e . over 90 

p e r c en t o f. r e s 1 d e II L J. a 1 1-1;, Le r J II II s"lt· 11 e v Co u II t y c om e H f. t om we J I s . 'l' Id s 
i11cludes the cJ.tles rJf. l.\11n1s c111rl 11.lnes. l11slrec1m water r.iqhts would 
11 o t a 11 ow t. h e 1-1c, l P. J: L c1 Id e s to I, e 1: e <:I I n n, e d . 

( 3) 'l'he p ropoi-;ed i 11s t. t·eam 1-1;-i te t r J qh ts 1-,l 11 impede lhe 
orderly eco11omic dev e .lopm<!llt <>f. U1P. 1-1::il.,~1· 1; lnvolvr!d Lor muJ.t.iple 
purposes since said rlcthts 1-1111. c1ppro1>ric1tP. alJ. i:emalninq c1vailc1b.le 
w ct t e r n i II L h e s tt: e am n n c1 111 e d , ~ 11 d p ,_. e v e 11 '- ,111 y t u r L h e r a p p r o p r J. a t i o ll s b y 
other water use1:s. /\11v of.her pote11tlc1l u ses ol the 1-1ater resource are 
to rec losed hy thn e l(r)~ 1:: s j v e amounts c1pp J _i e d Io r /JtHI the "pp.Ii cc1 ti on R 

w1J.J. Jeopardize a11r.l hc1vP. " r,icp1U: lcc1nt ,HIV<!rse all:ect on the ui-;e of 
water for Lhe broadf':!st. ran<1e of. pub.I.l e: t1n1Jd. 

f 4 ) 'l' It e c"I pp J..l. c ,, ti o II s I J s t. t l. ow I. eve 1 s w h i ch e x c e e d t he 
estimated avera~fe 11c1Lur· c1J lJ.ow o l. the 111volve d st.reams. 'l'he method 
use <l of s e t ti II CJ t J o 1-1 I eve .L 1; I "u re q o II II e t '1 o d " l doe R not ,HI :i II st for. 
H e cl s O II a 11 y II a t u r. a J. l l O II ti 11 f: i C 1 e II C .l e s . 

I ~ I 'l' h e p r o p o s ,~ ti l II s t r· e a 111 1-1c1 t ~ r t· i CJ h t s a r e b c1 s P. d o n 
i tHI d e q u a Le t a c t 11 a 1 c.J ll La L n s u r, po ,- t_ I. h e l .L ,_, 1-1 I. e v e l s r e q u e s t e d . I n 
a <l d 1 t i o 11 , th e me L hod rJ l rHt v 1.1 r{ ~ d t; ,_, r1 ' ! t '! 1: m I. 11 ~ LI H! t l o II r a t e s ( " o t· e q o 11 

\ I 

· I 



!let.hod") ls J.nherentlv tlawed and said mell1<.>tloloqv was applied 
inaccuralely and t:onttarv to its own criteria and recommendat.i.ons to 
set tl1e proposed tlow rat.es. 

Ha11v ot these creeks run dry durina the summer on an 
avet·age year. 'l'h.ls ranch requests betore any ot these instream flows 
be set that tlve vears ot data be accumulated showinq the actual flow 
ot these creeks and rivers. !'or example, a quaqe station on Claw l'.reek 
shows that the creek has been dry for the last three years during late 
sprinq to late fall. Silver Creek has not passed the Suntex School for 
the past two years. Trout Creek l1as not emptied into the Silvies tor 
the last three years. Also records on tl,e Silvies River for the past 
three years show river levels below the minimums tor July through 
October. 

( 6 l '!'he methodoloqy used to set the tlo1-1 levels I "Oregon 
Hethod") is not applicable to som" ot the involved streams due to the 
limitations ot said metl1odoloqy. 

("/) Tl1e sta11dard used to set tlow rates appears to be based 
on optimum productio11 levels a11d/or optimum benelits, rather tl1an the 
minimum quantities 11ecessary to support tiRh and wildlite populations. 

(f3) 'l'he insLream water ri.ghts applied for will be 
prejudicial to the pubJ.ic interest due to the excessive tlow rates 
requested and the appropriation ot all remaininq available waters. 

(YI 1!1he use applied tot in evet~y stream is to prov.ide tor 
mictra.tion, spaHni1H1, eqo incubation, trv 1~merqence, and/or iuveni le and 
adult reari11q tot· SPl:!f.!iti.P.d Gpecjes ot tisl1 whereas, in tact, such use 
as to all the SJH--!CJ.t.is 11<:tmed Jll thP varJouH app.lications and as to all 
SUt.!h tish activit.y does not exist \lithin aJ.1 such st~reams. •rhere is no 
allegation that. sueh use exj_gts Hi Lhjn tlie sub·iP-c:t strr~ams~ and there 
is no statutory or 1.eai-;onc1IJtP. )ustiticaLion to .::ipply f:or the protection 
u l a use t I, a L ti o 1;~ s 1, o L ,~ x i. s L . 

( 10 l Gt·anLinq the applications as tiled prevents penn.its tor 
L It e de v e 1 op rn e 11 t o t o t f - B Lr e a Ill w a L ~ ring J· cl 1~ j l i L 1 e s t o r s to clew cl. Le r 
purposes, and interferes uith alternati.ves tot· stockwoterinq as part ot 
riparian at:ea ma11aqem~111_. 

J t Liles(~ instream tlows are approved as applied tor 
they \·ii.Li have a r;1qni t.icanL impar~t on llldllY ot our ranch deereasinq 
and/or eJ.iminatJ.ng hav production and livestock waterinq. tlith these 
decreases the economic vi_;_,biJi Ly of this tamily 01-11Hed operation is in 
questio11. These operatio11s are tl1e main support tor the local tax base 
for this county, which 1-1ould result in less income to support all tax 
based services suet, as our l1ospital, scl1ools, and roads. 

Hased on tl1e above set tortl1 co11siderations, Peila 
Ranch request tl1at tl1ey be a partv to a co11tested case hearing to be 
conducted to review the applications tiled by the Oregon Department of 
risl1 and tllldlite. Due to tl1e objections raised to said applications, 
the insteam 1-1ate1: riqhts should be rejected and the ODFtl ordered to 
halt any iurther appl icatlons tor instre,am water rights until such time 
as the applications are supported by adequate factual data and proper 
utilization ot acceptable scientJ.fic methodoloay. 1.n the alternative, 
said instream HHLer riqhts shouJ.d be reduc,ed to minimum flow rates 
reaso11ably necessarv to support fish a11d wildlife subiect to existing 
water riqhts, with a condition to exempt the use of water for domestic 



or human co11su1111>l.J.011 ,111<.I J j vr>r;Loclt 11~:~~. 

llt::::-il1 l·:C'l'FIJl,l,Y :.;IJl.\11.L'l''l'l;IJ l.l1li; /.bUt rl,1v of: l\prll. 1991 

ll V ! 

r-,. 
\ ' · 

,1)~ : .Y~-~-L1l~Jd+J?~Q~ 
Bill and Lori Peila 
Bar Open AL Corp. 
Box 723 
Hines, OR 97738 



l '. P. J: L J. I: j C.: a t e O t II a .i I. i ll ( I 

'L'hl8 is to e e 1· tJ 1·v Lli , ll. t il e a bov e c1 11 r l I ote<Joinq 1·1as duJ.v se r ved 
upon Lite U rP. qo11 l.lf! JH11 · t.111e111. ()t Fj 8 f1 a11d 1·11 .ldJiJ.P. at their a ddress, by 
1·equlc1 r: ma:ll.. poHt.aqe - pr:ep.:iid. this :~uLh clc1v o t /\pril, 1~~1. a s 
t o J.low s , t. o·· wiL: 
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I n 'l' h e 11 c1 t t e r o f T 11 ~ 1:. r"' ;, 111 

l'I a t e r R j g h 1·. f:: /I J.> 1, J l ,~ =, t l r:1 n ~: 
Fi.l~d hy th~ - Ot P. ql)n n ~ p .;,rt.tn•'nl:) 
of Fish c1nd•-·•Wi ·l 1J'l i fro ) 

\ 4/ 

f~'J'l\'fE or OPF:<:oN 
; 'j 

I I l ' p / . , .... ,4()N 

r: om~ r -=t::':::~'2:.:~~}~,i' t.¥-~ . ·'tlJ'(#t,.d .r e q 1.1 ,,. s t t· I Hi \<I <1 t. P, r n ~ ~ o 1_ 1 r c ,,. s 
Commi_r,!'IJ.on for 111:, 0 r-: 1· ,, ,1 c ·1r:~ hi>.;irin g on thP r1bo 111? SP.I:. 

f o r th a pp 1 i. c cl t t. h •~ 0 r" ~-"-' n r, ,, 1 ~ .=i r t. m •~ n t. 1) f I: i s h c1 n d l'li l d J..I f 'J 

f o r in s tr e r.1 m , r i; 11 .;, n t. t·. 0 o I\ n 6 ~ 0 -- 7 7 - 0 '3 0 . · S cl id r a 11 rJ h 
repres e nt · 

· · . . , " p 1 • " ~: " 11 1· ~ ::i m ~ 111 h " r o f t h ,,. p u h 1 i. ,. 
w.lt.hin . 11 ;,1·. 0 1. 11r,:,, 1· .;1 ndt n r 1-11),, n, .;iy ;:ipply t·. n 
.flt)propi.-i.<1te .r 11 th~ C1.1tur0 ', .:1nrl t.h:1t <c1l.<l r: .:111 1: h within ll<1rney 
County would b" ""1,_,,,,· r: ,.Jy ;:1ff,,,.,,_,,<1 !• y 11,,, q1·.-,n1· !1, (f ~i f th,:, r0nbjer:t 
;.1ppltc<1tions . 

( 2 ) 'l' h •"! i n r; t:. r ~ Am 1-1 c1 t ."' I.' r i <1 h t . f: ,;i I-' p J i ~ <J f o r w i 11 b e 1-, a s t e f ,., I , 
1.1necon0 mic , impeo:1•~t.l cc1l €11l'J 1_111r ... .:l s ,:-,11 ;dJ l" in l:h c1t Lli ~ flow l';,\t':!r:l c1pp J. ied 
f. o r re q u e s t <1. h t ':J he 1. ' fl.I cl n t i. t. v <~ f: f l n 1-1 I: h " 11 I. s n e ,:• r~ s s c1 r y to s 1.1 pp o r t t: h ,~ 
f :I. sh an d w :i. 1 ell l f I:' p ,~ l' 11 1 ;:, r-.i ,rn r: i n v n 1 ,, " <l . 'f' h ,., f l ow ,. "' t . •~ r, , t . i. nd n (J ;,in r1 
locati0n of th~ Jnf: l·.r~ .:im 1-1c1t<:>1· i:iqhl:s ,1t' l' lie,1 for c·He wast1::Eul <1nd 
unr~aso11c1ble and d,:'I n r· t Hervi> .;, p1.1bl i ,_. 1.1i:r~ . 

'I' h ,-, i , 1 ~: 1· r" ;, 111 1-1 ·" t",, r r i '.I h 1 ·: •., 0 u I <1 e 1 i m i "r1 t e m .~ n y [ lo 0 r1 
Jrrigatecl mecHl•HIS whi. ('h pro v id e t-, .,11 _,;1•.,11 f•H l..h•~ 1-1.:i. t erfowJ th.<i t. fly nv e r 
the p cl C i E.l C F 1 y w c\ y ·" n '-1 e 1 j_ Ill i " il l:J:' h ;:i Ii I I: ,:1 ,_. f n r th P. \-I .i 1 cl li f e th a t 
pr~r,nnt-.l-y .Livi"! i. n thr-• me;=,d n 11~ .:,tHl r,:11,-1:,.1111 ~1.in•·r :,r ':' '\S. 

rn t-.l1 i> r- ltn11n ~ r wh~n r: 1. "" ;"" r I 0 1-,s d ~r• ""·" ~e ;.1n<I th e wc1 I'.,,,. 
temp e r cl t:. u t" \•Tri rm s ::: nm 0 n f f· I, ,,. w rd · ,, r II r: ,, , 1 I , , r J •) ,) <l i r r i. g a t. e 1 I:' r, v •~ s t. I I I' 

soi 1 and re tu r II s to I.. 11 P, s tr•~"' in • 'l' h i. r: l, , 0 v i <.1 es c o r::, l ~ r temp~ r -:\tu res f: or 
ftsh h c1 hit;'lt . 

Flo,,rl l1.- ri.g::ition r0dH ''J•'::: r· h ~ 11.:1t r:> r table. Over 91:i 
percent Qf · resi<lent_i;:11 '\•T,'\t: 1"!1· · i'n 11,<irn,i v ('rotlllty C!Olll"!f; fr0m \o/t>l.ls. •r]dr:: 
inc 1 u de s th e c I t l P, r-: ,, r 13 11 r 11 ~ .:, 11 r1 11 i 11 ~ r.: . I n s t r •? a111 w a t e r r J. 'J h t: s 1-1 o u J. ,.I 
no t a 11 ow t. he 1-, -:1 t . e r L ::, h 1 ° s I: n h ~ t· ,, , • h .=i ,. , ,,, ,1 . 

,, . j I 

( 3 ) Th e l' r •) p 0 r,, c <I i n ::: I: r e .=i m 1-u-1 1·. 0. r r l g h t s 1-1 i 1. l i m p ,, d e t h e 
o rderly economic ,10.i,,..lnp111ent. of th0 11 ,,t,~n_; i11v0l1J "!(l f.or mult..i.ple 
p 1.1 r poses s I. n c e s a l <I r .1 ,., h ts 1-1 J. 11 ::i p I' r " pr i '"' 1·. "' c1 l .1. r,.. 111 ,1 j n in g c1 v a .i. 1 abl e 
11ate rs j_n the r, t-. r e a111r: 1wm P. rl, c1 11 rl pr,,,v0111· . . :iny f11rthf.'J: a pproprir.1tions by 
other water lls"!rs. /lny o ther p o tP.nl:.i. r.1.l. •Jfi "s of: th e wr.1ter resourc e a re 
f o r e c l o s e d by th e c x (' 0 !, rd. v ,~ oe1 m •) 1111 U ; ,'If , p J i ,, , 1 f o e fl n ,1 l h e a pp 1 i c <1 ti o II s 
will jeopa e ctiz•e <\Tl'r:I hr1ve <1 s igni.ft,·i-"1111·. ,v lvP.r s ,, ;,1f.f<> c t. on t.he ,.,se of 
water for the b1·0rlrl" r: t 1·;-,n g0 0f rot.1hlf , , ,_,no rl . 

(4) •rh~ -:1 pp.li ca tlon s .ll. r~ t. f]n11 .level s 1-1hi r. h excee d t.he 
P. st f ma t. e rl c1 v e r .-:i q" n " t. ,., , . .fl l f l n 1-1 " f I.h e t 11 ,, ( ' I v"' d s tr•~ ,'l m f.{ • 'I' h e me tho (l 
11 s P. d o f s e t. t t n q f I o w l I"! v" l ~ ( " n. r ,., •J •) n II " 1·. h 1) <I " ) r1 o e r: n •~ t. a <.1 j 1.1 s t. f. o r 
s e a s on c1 11 y n <1 tu r cl 1 f J o w (\ e f f. ,:• i. (> 11 c i. e i : . 

(5) The p1:oposP.d l.n s 1:·re c1 m wr1 l:"r 1· f9h t~ -'II: "" lrn se <I on 
incldeq11c1te f:r1rJ l..11 ;;'1 d n t .,, to r~11ppnrt l.l1 P fJ.•) \I l. e v e l r; r 0(J1Jer:t0.d, In 
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addition, the methodology.used to detArminA thA flow rates ("Oregon 
Method") is inhere11tly flawed a11d said methodology was Applied 
inaccurately,and contrary to fts own criteria and recommendations to 
set tl1e proposed flow rates. 

t!any of these creekR run dry dudng the summ"lr on an 
average year. This rancl1 re11uests l1oforP any of these i11stream flows 
he set that five years of. data be arcc11mulnt.ed Rhot-,ing the actual fl.ow 
of these creeko and rJvers. For exnmplP, a guage station on Claw Creek 
shows that the creek has been dry for the last three years during late 
spring to late fall. Silver Creek l1as not passed the SunteK School for 
the past. two years. Trout Creek has not emptied into the Silvies for 
the last three years. Also records on tl1e Bilvies River for the past 
three years show river levels l1elow the minimums for July through 
October. 

(6) The mAthodology used to set the flow levels ("Oregon 
llethod'') is not applicable to some of tl1e jnvolved streams due to the 
limitations·'of said methodology_.· 

· (7) Tl1e standard used to set flow rateR appears to be based 
on optimum production levels·and/or optimum benefits, rather than the 
minimum quantities necessary to support fl.sh and wildlife populations. 

(8) The instream water rights applied for will be 
prejudicial to the public Interest due to the excessive flow rates 
requested and the appropriation of all remaining available waters. 

· (9) The use applied for in every stream is to provide for 
migration, spa,mJng, eg9 inc11batlon, fry emergence, and/or juvenile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to'nll the species named in the varinus applications and as to all 
such fish activity does not exist within all such streams. There is no 
allegation that,,such u:;e,,'i',:dr;ts wJthin the ·subject streams, «nd there 
is no st~tutory or reasonable justification to apply for tl1e protection 
of a use that do"s not exist. 

(10) Granting the applications as filed prevents permits for 
the development of off-stream 1-1aterl11g facilities for stockwater 
purposes, and interferes with alternatives for stockwatering as part of 
riparian area management. 

If tl1es• instr•am flows are approved as applied for 
they will have a significant impact on many of our ranch decreasJng 
and/or eliminating hay production and livestock watering. With these 
decreases the economic viahility of t:l1J~ family owned operation is in 
question. These operations are tl1e main support for the local tax base 
fo . thi.s ·ounty, which. woulcl u,r;ul 1: .. in l0ss .tncon,c to support all tax 

vices such .~sour hospital, school.r:, and roads. 
r-=~<,. on th~ Bl~ove s~t forth consider~tions, 

--rl~~~~~~~~~~~~equest that tl1ey be a party to a contested case 
e conduct.ed review the applications filed by tl1e Oregon 

of Fi~h c111<l Wildlife. ll11fc' t0 th• objections raised to said 
applicat~ons, th,, inr<tec1m .. wa·t.e1· riqhtR r•ho1.1l.d be rejected and the ODFW 
ordered to halt any further applications for inst.ream water rights 
until such time c1s tlie npplicat.inns ar~ supported by adequate factual. 
data and proper 11tl.lizat.ion of ac,c,eptahl e sr:ientlfic methodology. I11 
the alternative, said instream water rigl1ts should be reduced to 
minimum flow rates reasonably necessary to support fish.and wildlife 
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:'<t1bject. to existinq w.,,t.er ri.qhtri, 111th " r·onrli.tlc•n to exf'mpt. th~ ,.,~,, of 
water for domestic 1Jr l1uman •~qnsumpti011 All~ li.ve~to~k USPS. 

H r.s r r:cTrllLJ, Y d,,y of Apr.i.l, 19~1 

•' ''" 



Certificate of Hailing 

Tl1is is to certitv that the above and toregoing was duly served 
upon the Oregon IJepartment of fish and Wildlife at their address, by· 
regular mail, postage-prepaid, this 26th <lay of. /\pril, 1991, as 
t9llows, to-wit, 

Oregon IJepartment ot Fish Wild.lite 
2501 HW First Ave. 
Portland, Oregon 9·1201 
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fl r-: F'O 11 F] Tll r-: 1"11\ 'I_' 1: H 

In 'l'hi:! llatt~r nf" ln'.:!·1· "':;;1111 

1-1 ct t e r P. J CJ h 1·. r,: I\ p I' 1 I r~ =• 1· I ,·, n ~: 
r,• f 1 ~ tJ 11 v th"' o 1: " ,_, n 11 P,, p .:, ,. ,. 111 , ... " t: ) 
n f F' j sh ;, n rl• ·•~1 i-1 ,1·1 1 f" ) 

\_. 

j_ ... ., "" , .., ..., I 

I! r:n11r;:::T ,..,.,11 n r-: v u;;i-1 

Uf f /V D.JF,,t. . 
<:nm~ r, 11 o 1, , 7/if);_iJLlj_..!f, __ "f../lt'lr.!llf>J(Y.../!'_ff!d I: , , r "' , 11, ,.,. s t 1· h ,.l 1·1 ;:, 1·. •~ t· n P r-: o ,. , 1 · c P. ~ 

C o mm i r, ~ J. o n f o r ., r r- 11 i " o ,, n r:1 ,., n n 1. " r, r· ,, ,l •~ ·, r: ,~ h ,, ;,i 1 · i 11 '-! o n t. h P ;,i b o ,,. ~ f: " r:. 
f Or.th ;;, I' pl i. r: cl t l ,:, 11 r:: f j_ 1 f! (1 b \' th,> n ,-" '.,,. n fl/· I':, r t . Ill n I) t:. 1) f "f i r, h cl I) r) w i l d l .I f I.! 

fol" ins tr P. r.1 m \-1 -:1 t"' 1: , i q ht s , "1.1 r. r-: 11 r.1 n t r. n n l\ P. 6 ~0 - 7 7 •· 0 10 . S ,1 i d r ~ n r~ h 
r P. p r e s"' n t ,1 s;., f •~ l J •) 1-1 r, : 

( L) -z:..~, _l-<. __ _l,l,JJ:f/Vl>Ei.._ ·· ··-- I "f•I n•·: ,,111 s ·:I lll"'lllh 0 r of: ,-.h f:' ('Uhl j .~ 
1-1.f t.hi n llc1rnl:!y f'nunt ~• 11111, i :-, ,, 11 ; ,1·. n • 11 r-: r•1 .=111 , l 1,,r 1-1!),, mciy ;,ippl \' t·. () 

:-i pp 1· 0 p 1: I. ,:I t"' w -cl I: ·~ r i 11 1·.1 I ., r IJ t I.I r ,, ·, " ll ,I I. h : ,I_- i-: i,1 I. r1 I: ·'")I~ I I w i th j_ ll 11 ;,i r 1l ,.,. y 
County 1-1011lcl l.,r• ;:,,1.,,.1 ·1:,, Jy ;:,ffr, r•l _f'd !' '. ' '" " ,,,·.-,1i1· i••~1 (>f th•~ r-: 1.1bj ~r:t 
•='PP l ic-"I tlons. 

( ~ ) 'I' h •'! i n r: t·. , . " r1 m 1·1 ,:l t . •"' 1 , i (.I h t ~: -:1 1 ~ p I i t:! r.1 f o i: 1-1 i 11 b ':! 1-1 c1 s t ~ r 1_1 l , 
1.1 n I=! r: 0 ll (\ nd r: .. j m I ' i: .;, •:· I i '·' cl 1 ~· n 'J 1J ll ,. ,., .11 r, .~ 11 ; , I) 1 " i I I I: Ii ; .t; I.I I ·~ [ 1 01-1 l" c-.. L 0 r; ;;\ p I' .I. i e r.1 
[or [':!'JI.IP. S I. <I hi. rJh '! l •(IJcllll: i_t-.v 1)f: fJr"l\-1 lh 0111 i f: ll~('l'"- Sctl'Y t<> sup'port the 
r i sh <1 n d 1-1 :i .1 (1 1 i f •? I'•~ I' 11 l <'• r·. 1 () 11 •: i n v () 1 ,, "d 'I' ti,-, r J 0 , ., , ... 1 t . ,,. ri , 1·. i_ 111 .l 11 ~, ::, 11 r1 
loc«tl 0 n 0f. th <> Jn f: l·. , · n ,-=in1 \·li'll:':'I' 1· i9ht:~ -"1'1'1 i. erl fni- c"l rl:! wast~Eu1 r111r:l . 

1111 r ,~as o 11 c1 b J e c1 11 d rJ" n ,·. 1·. r:1"? 1 · "0 .=- p 1.1 l~ l l , · • 1 i :r~ . 

'1'!11> i 11 :: 1· ,.,, ,,,111 1111· ,. r I i •.fh 1 , . •.u, 11 I <1 I:! 1 i III ill:\ tP. m,, ny f l.,.--.0rl 

lrriu«t.ecl mP.a,:l,H1s wlii ('h ['rr)11idr.:? 1, .,d _d1· .,i1 f•H th,~ 11.:i~_flrfo1-1J l· h,"'11. fly r.,v~r 
I: h e P c1 c i f. i •:! F 1 y w ,:1 y .:i 11 d " li. n, i 11 ; 1 1-. ,,, h ::d ii 1· : ti f n r th e 1-li 1 cl 1 i f P. t h c1 t 
prl:!r-:nnt·. ly .1..ivfl i.n t.hr.• me.,,<11)\/ f-' : ,nd ~·111-i-,·,,11,,J .in .. , :Ir•~:1r,, 

Tn I,, .... r: 11111111~ , . l•/lir-11 ~: I '"" ·""' r) n\/r, ,lr-r• r,~.'1f!1> r.\lHl 1".h() \-/ ;'\ 1:,~ 1· 

1·.emper ;.i·.ucr- l•/;'ll" ll\S f•! 'llll<' ,--.r ,,,, ... •.-1:it· ,,,· 11r: , , ,l , ,, r),)r) r.l i1: 1· i.gc1t~ lr>nv•~r: 1".111' 

soi.l .<1J1,:l return~ t,:, 1..he r::t. r•'! -'lln. 'l'hi f: p1 ,·•vir.l~::: c:o,.--.1':'J: temp0r-:1ti:1res ror 
fl s h h;,ihitnt. 

Fl,1r>,l i1: ri.~1 ::11: inn 1·0r· IH1•1•·•:'· ' ·"" :11.:1t.1?r l:c1ble , Over 0,.1 
percent qf · res :id·P.nt. i;il · 1-1 .=\l: ()l" i·n 11 .:u·nriv (°•'I.lilt\' COlll"'!"i fr,)m l•fr>l]i::. Thi ~ 
i n c 1 u <:le s t 11 e c i t i '? r, ,:, f 13 11 r II s ;, " <l II i 11 •~ r.i , I II s t r •~ a 111 w .<1 t '? r d . fJ h t; s 1-1 o u I. r.l 
not allow !".he IHllP.r t .:-,hl 0 f: l.r• b0 ,· ,>1• h .=11·qnrl . 

(3) Th e l'l"•) J_>ora~d lnr:: r: r~-"'m 1-1r11 . ~,- 1: i<:,ht s ,-,ill. lmp~cll? the 
ord':!rlv ecoi1e,mjc rlr-i,,.Jnp1110nl". 0[ t h0 11 ;:i1 .. ,~1·r, inv0 l 110d f or. m1.1.lt. .lp.l~ 
p 1.1 r po s e s s i. n <: I:! s c1 l rl )"j 'J h I: s 1-1 J. l. 1. .,, pp r n p r i. ,, 1:,-, c1 1 1. r ,,. 111 ,1 j n j_ n g c1 v a i 1 c1 b J. ':' 
oateri, in the :n·. re;:-imr: 11,1.01/'!rl, c111rl pt·-"v':'nt· . . =-iny f11r.th<'r approprtc1Uons by 
0 the r ~, a t e r u s I'! rs . I\ n y o the r I' •:t t. P. n I:. i. ;:1 .l •.1 r, " s <) f. I.. Ii ':' 1-1 c1 t e r re sou r c P. c1 r P. 

foreclosed by I.he 0.xc0!rni.v•~ i.\1"•)11111_.r_: ,:q,pl 1,,,1 fo1· ;:inrl I.he cl(:•pljcntj_ons 
will jeopc1n.lizP. ~n d h .:iv.~ / 1.. s i .gni. fi_.-• .-,111· . . ,,,1,h' t"r:: P -:1 ffe et. on t.h e 1.i's e of 
\later for· the b1·0 r"'\rl,,r:t· r ;, n~/'' (Jf r11.1h] jr• ._,nod. 

( 4 ) T h e ;i p p l i c c1 t i o n ~: l i r, t. r.J .--. 1-1 .1 e v ~ l s \·1 h i. c h e x c I:! P. d . t h e 
P. s t .l m cl t. ~ ,1 r, V ~ 1· ;., qr, II ; 1 '--'-' l' <'il r l n ,., n f t h ':' j_ I I I/(' I "" d s t r ·~ -~ms . 'I' h '? me th,:-, d 
11 s e d o r s I:! t:. ti. 1HJ f I. o 1-1 1. eve l i:: ( "o 1· ,.. •J ,rn II() i-. h •) <l " ) rl o P. r: 11 •:'It a <1 j us t. (or 
t::~a:::on-"llly 11-1tun,.l fl 1)1-1 ~l~fi ('i"IH.'i P.r:. 

(5) The propo r-:~ d l.nr:tr"' ' ''" \-1 ,1 1·. r-r ri~Jhtf: sll:I'! bas~rl on 
i. n cl rl I? q II r1 t f'.! f: il (: 1. 11 <' 1 ,1 ,l ,-... , I; 0 :·: ll pp•") r I:. I.I I "' r I •:>\I I ~ VP. 1 !'- l.' ·~ (JI.I ~ r: t 0. ,,l. I 11 
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'' 
addition, the methodology used to determinA the flow rates ("Oregon 
Hethod") is inherently flawed c1nd :,aid methodology w;.,s applied 
inadcurately, and contrary to Jtn own criteria and recommendations to 
set the proposed flow rates. 

ttany of these creekr< run <lry during the summer on an 
average year. Tl1is ranch re11uedts l1efo1·~ any of these instream flows 
be set that five yenrs of cl.atc1 be ar:,c,i1mula~.ecl :,ho1.,!ng the actual flow 
of these creeks and rivers. for exnmp1A, a guage station on Claw Creek 
shows that the creek has been dry for the last tl1ree years during late 
spring to late fall. Silver Creek l1as not passed the Suntex Scl1ool for 
the past two years. Trout Creek has not emptied into the Silvies for 
the last three years. l\lso records on the SilviP.s River for ,t.he past 
three years show river levels below the minimums for July thtbugh 
October. 

(~) The methodolog~ URed to set tl1a flow levels ("Oregon 
Method") is not applicahle to soma of tl1e involved streams due to the 
l_imitations·•of said methodology_.· 

(7) The standard used to set flow raten appears to be based 
on optimum production levals·and/or optimum benefits, rather than the 
minimum quantities necessary to support fish and wildlife populations. 

(8) Tl1e instream water rights applied for will be 
prejudicial to tl1e pul1lic interest due to the excessive flow.rates 
requested and the appropriation of all remaining available walers. 

(9) The use applied for in every stream is to pro~lde for 
migration, spawning, egg inc11batlon, fry emergence, and/or ju~enile and 
adult rearing for specified species of fish whereas, in fact, such use 
as to all the Rpecies 11ame~ in tl1e various applications and as to all 
such fish acttvity do@s not exist within all such streams, ihere is no 
allegation tl1at sucl1 use exists within tl1e s11bject streams, ahd there 
is no statutory or reasonable justification to apply for tl1e brotection 
of a use that does not exist. · 

(10) Granting the applications AR filed prevents p~rmits for 
the development of off-stream wateri11g facilities for stockwa~er 
purposes, and interferes with alternatives for stockwatering Ls part of 
ripa~ian area management. 

If t.111,r;e instr"'1rn f10ws '1re approved as appq;-d for 
they will have a slgniftcant impact on many o[ our ranch decr~asing 
and/or eliminating hay production and llvestock wataring. With these 
decreas'cls the econ,)mlc vi.ahi li t.y of till n faml.l y owned operation ii, in 
question. These 01,.,ratlons ar0 tl10 maln support for the loc~l tax base 
for.thi.s county, which.would rP.sult in less incom<'! to support"all tax 
based services snch as 01Jr hosp it.al, schools, ancl roads. 

BaR~<l on tJ,~ aJ1 0,1e s~t fort1, considerations, 
·r. <K,C,{/€1'Vl>/3"L r"quest that th<"y be a party to a conteste,1 case 
hearing to b"' concluct."'d revi<?.w thfo' applications filed by the :/Jregon 
Department of Fisl1 and Wildlife. llue to th~ objections raised to said 
applicat,ons, th,,, i11,,te,,m••Wa·te1· riqhts should be rejected and' the ODFW 
ordered to halt any further: appllcati0ns for inst.ream water rights 
until such time as the applications er~ supported by adequat~'factual 
data and proper utllizatio11 of acceptahle scientific methodolbgy. In 
the alternative, said instream water rights should be reduced' to 
minimum flow rates reasonably necessary to support fish and wildlife 

I 

,1 
I 



,:,uhject. to P.Xistin(J w.,,ter 0rlqhU,, 111.t:.h ,, r.·ntvltt.lrn t.o P.X/'mpt the 1.lf'0 of 
water (or ~orneBtic ot ltuman ,~q1,sumptl 111l ~,1~ 11.ventock USPR. 

Hf:SPT!("rflll,J,Y SIJ[JJIT1"1'lrn 11,;,, ~r,th d,,y of AprJ.l, 1991. 
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Certificate of Hailing 

Tl1is is to certitv that the above and toregoinq was dul~ served 
upon the Oregot1 IJepartment of Fish and WiJdJ.ife at their address, b~( 
r.egular mail, postaqe-prepaid., this 26th day ot /\pril, 1991, as 
J:9llows, to-wit, 

Oregon Departme11t ot Fisl1 
2501 HW Fir.st Ave, 
Portland, Oregon 9'/201 

'' 

., ''" 

'' 

Wildlite 

1 ' 'I 



December 11, 1995 

Rick Kruger 
Oregon Department of Fish and Wildlife 
2501 SW First Ave 
PO Box 59 
Portland OR 97207 

Oiegon 
WATER 

RESOURCES 

DEPARTMENT 

Reference: Instream water rights in the Malheur Lake Basin, 
Files 71467, 71470, 71471, 71472, 71474, 71475 

Dear Oregon Department of Fish and Wildlife: 

This document, called and "Initial Review", is to inform you of the 
potential limitations to your proposed instream water right and to 
describe some of your options. Based on the information you have 
supplied, the Water Resources Department has made several 
determinations: 

The referenced applications are complete and not defective. 

The proposed use is not prohibited by law; 

The instream use is allowed under OAR 512, the Malheur Lake 
Basin Program; 

1. Application 71467 

a. 

1st½ 
2nd½ 

b. 

c. 

1st½ 
2nd½ 

BEAR CR tributary to SILVIES R 

BEAR CREEK FROM ANTELOPE CREEK AT RIVER MILE 7.4 (SWNE, 
SECTION 28, TOWNSHIP 168, RANGE 32E WM); TO THE MOUTH AT RIVER 
MILE 0.0 (SENE, SECTION 34, TOWNSHIP 168, RANGE 31E WM) 

The amount of water requested for instream use: 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
6.0 6.0 12.0 12.0 12.0 12.0 6.0 6.0 6.0 6.0 6.0 6.0 
6.0 9.0 12.0 12.0 12.0 9.0 6.0 6.0 6.0 6.0 6.0 6.0 

The amount of water available in the appropriate reach is at 
a %50 exceedence level is: 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
10.3 15.7 34.2 106.0 86.2 41.5 11.2 5.82 5.52 5.47 7.03 8.27 

Allowable water use 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV 
6.0 6.0 12.0 12.0 12.0 12.0 6.0 5.82 5.52 5.47 6.0 
6.0 9.0 12.0 12.0 12.0 9.0 6.0 5.82 5.52 5.47 6 

Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 
(503) 378-3739 
FAX (503) 378-8130 



Rick Kruger 
Oregon Department of Fish and Wildlife 
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2. Application 71470 

SILVER CR tributary to HARNEY L 

PAGE 2 

SILVER CREEK FROM STONE CORRAL CREEK AT RIVER MILE 74.9 (SWSW, 
SECTION 19, TOWNSHIP 19S, RANGE 26E WM); TO CLAW CREEK AT RIVER 
MILE 54.0 (SWSW, SECTION 32, TOWNSHIP 21S, RANGE 26E WM) 

a. The amount of water requested for instream use: 

JAN 
1st½ 2. o 
2nd½ 2. o 

FEB 
2.0 
3.0 

MAR 
5.0 
5,0 

APR 
5.0 
5.0 

MAY 
5,0 
5.0 

JUN 
5.0 
3.0 

JUL 
2.0 
2.0 

AUG 
2.0 
2.0 

SEP 
2,0 
2.0 

OCT 
2.0 
2.0 

NOV 
2.0 
2.0 

DEC 
2.0 
2.0 

b. The amount of water available in the appropriate reach is at 
a %50 exceedence level is: 

JAN 
6.67 

FEB MAR APR MAY JUN JUL 
6,73 27.7 123.0 40.0 16.7 5.6 

AUG SEP OCT NOV DEC 
2.73 2.43 3.27 4.47 4,9 

c. Allowable water use 

JAN 
1st½ 2.0 
2nd½ 2, o 

FEB 
2.0 
3.0 

MAR 
5.0 
5.0 

APR 
5.0 
5,0 

3. Application 71471 

MAY 
5.0 
5.0 

JUN 
5.0 
3,0 

SILVER CR tributary to HARNEY L 

JUL 
2.0 
2.0 

AUG 
2.0 
2,0 

SEP 
2.0 
2.0 

OCT 
2.0 
2.0 

NOV 
2.0 
2,0 

DEC 
2.0 
2.0 

SILVER CREEK FROM CLAW CREEK AT RIVER MILE 54.0 (SWSW, SECTION 
32, TOWNSHIP 21S, RANGE 26E WM); TO HIGHWAY 20 CROSSING AT RIVER 
MILE 34.6 (SWl/4, SECTION 28, TOWNSHIP 23S, RANGE 27E WM) 

a. The amount of water requested for instream use: 

JAN 
1st½ 2.0 
2nd½ 2. O 

FEB 
2,0 
3.0 

MAR 
5.0 
5,0 

APR 
5.0 
5.0 

MAY 
5,0 
5.0 

JUN 
5.0 
3,0 

JUL 
2,0 
2.0 

AUG 
2.0 
2,0 

SEP 
2,0 
2.0 

OCT 
2.0 
2.0 

NOV 
2.0 
2.0 

DEC 
2.0 
2.0 

b. The amount of water available in the appropriate reach is at 
a %50 exceedence level is: 

JAN 
8.61 

FEB MAR APR MAY JUN JUL AUG SEP 
20.0 78.2 186.0 51.7 22.8 7.07 3.57 3.27 

c. Allowable water use 

JAN 
1st½ 2.0 
2nd½ 2. O 

FEB 
2.0 
3.0 

MAR 
5.0 
5.0 

APR 
5.0 
5,0 

MAY 
5.0 
5.0 

JUN 
5.0 
3.0 

JUL 
2.0 
2.0 

AUG 
2.0 
2,0 

SEP 
2,0 
2.0 

OCT 
3.9 

OCT 
2.0 
2.0 

NOV 
5,1 

NOV 
2.0 
2,0 

DEC 
6.37 

DEC 
2.0 
2.0 



Rick Kruger 
Oregon Department of Fish and Wildlife 
December 11, 1995 
Page three 

4. Application 71471 

SILVIES R tributary to W FK SILVIES R 

PAGE 3 

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW, 
SECTION 22, TOWNSHIP 16S, RANGE 29E WM); TO TROUT CREEK AT RIVER 
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 19S, RANGE 31E WM) 

a. The amount of water requested for instream use: 

JAN 
1st½ 10. 0 
2nd½ 10.0 

FEB 
10.0 
12.0 

MAR 
15.0 
15.0 

APR 
15.0 
15.0 

MAY 
15.0 
15.0 

JUN 
15.0 
12.0 

b. The amount of water available 
a %50 exceedence level is: 

JAN FEB MAR APR MAY JUN 
38.4 58.3 127.0 393.0 320.0 154.0 

c. Allowable water use 

JAN FEB MAR APR MAY JUN 
1st½ 10.0 10.0 15.0 15.0 15.0 15.0 
2nd½ 10.0 12.0 15.0 15,0 15.0 12.0 

5. Application 71474 

TROUT CR tributary to SILVIES R 

TROUT CREEK FROM NORTH FORK (NENE, 

JUL 
10.0 
10.0 

AUG 
10.0 
10.0 

SEP 
10.0 
10,0 

OCT 
10,0 
10.0 

in the appropriate 

JUL AUG SEP OCT 
41.2 21. 6 21. 5 20.3 

JUL AUG SEP OCT 
10.0 10.0 10,0 10,0 
10.0 10.0 10.0 10.0 

SECTION 6, TOWNSHIP 

NOV 
10.0 
10.0 

reach 

NOV 
26.1 

NOV 
10.0 
10.0 

20S, 

DEC 
10.0 
10.0 

is at 

DEC 
30.7 

DEC 
10.0 
10.0 

RANGE 32E WM) ; TO THE MOUTH AT RIVER MILE 0.0 (NWNW, SECTION 13, 
TOWNSHIP 19S, RANGE 31E WM) 

a. The amount of water requested for instream use: 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
1st½ 2.0 2,0 4.0 4.0 4,0 4.0 2,0 2.0 2.0 2.0 2.0 2,0 
2nd½ 2.0 2.0 4.0 4.0 4.0 2.0 2,0 2.0 2.0 2,0 2.0 2.0 

b. The amount of water available in the appropriate reach is at 
a %50 exceedence level is: 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
0.82 5,76 22.0 27.5 5.12 2.65 0,64 0.37 0.37 0.27 0,27 0.64 

c. Allowable water use 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
1st½ 0.82 2.0 4.0 4.0 4.0 2.65 0,64 0.37 0.37 0.27 0.27 0,64 
2nd½ 0.82 2.0 4.0 4.0 4.0 2 0,64 0. 37 0.37 0.27 0.27 0,64 
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6. Application 71475 

NICOLL CR tributary to SILVER CR 

PAGE 4 

NICOLL CREEK FROM JACKS CREEK (SWl/4, SECTION 32, TOWNSHIP 21S, 
RANGE 25E WM); TO THE MOUTH AT RIVER MILE 0.0 (SWSW, SECTION 12, 
TOWNSHIP 22S, RANGE 25E WM) 

a. The amount of water requested for instream use: 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
1st½ 1.0 1.0 3.0 3.0 3.0 3.0 1.0 1.0 1. 0 1.0 1.0 1.0 
2nd½ 1. 0 2.0 3.0 3.0 3.0 2.0 1.0 1.0 1.0 1.0 1.0 1. 0 

b. The amount of water available in the appropriate reach is at 
a %50 exceedence level is: 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
0. 38 2.69 10.3 12. 9 2.39 1. 24 0.3 0.17 0.17 0.13 0.13 0.3 

c. Allowable water use 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
1st½ 0.38 1.0 3.0 3.0 2.0 1. 24 0.3 0.17 0.17 0.13 0.13 0.3 
2nd½ 0.38 2.0 3.0 3.0 2.0 1. 24 0.3 0.17 0.17 0.13 0.13 0.3 

NOTE: Exceptions to the instream water right flows are likely to 
appear on the certificate if one is issued. The Department is 
working on the exact wording of the conditions. The conditions are 
likely to allow some amount of additional appropriations for human 
and livestock consumption. 

Your applications can be moved to the next phase of the water 
rights application review process. 

Please reference the application number when sending any 
correspondence regarding the conclusions of this initial review. 
Comments received within the comment period, will be evaluated at 
the next phase of the process. 

At this time, you must decide whether to proceed or to withdraw 
your applications as described below. 

Withdrawal: 

If you choose not to proceed, you may withdraw any application. To 
accomplish this you must notify the Department in writing by 
December 26, 1995. For your convenience you may use the enclosed 
"STOP PROCESSING" form. 
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To Proceed With Your Application: 

PAGE 5 

If you choose to proceed with an application, you do not have to 
notify the Department. Your applications will automatically be 
placed on the Department's Public Notice to allow others the 
opportunity to comment. After the comment period the Department 
will complete a public interest review and issue a proposed final 
order. 

If you have any questions: 

Feel free to call Michael Mattick at (503) 378-8455 ext. 276 or 1 
(800) 624-3199 if you have any questions. Please have your 
application number(s) available if you call. 

s· cerely, 

,/1 cS/;';,;1-1___ 
dy Smith 

Initial Review Team 

cc: 

enclosures: 

Regional Manager, Watermaster, Water Availability 
Section 
Stop Processing Form 



Oregon 
WAT E R 

R ES OUR C E S 

DEPARTMENT 

January 3, 1992 

Ronald s. Yockim 
Cegavske, Johnston & Associates, P.C. 
PO Box 218 
Roseburg, Oregon 97407 

Re: Instream water right applications 70304, 70306, 70307, 70349 
through 70352, 70588, 71454, 71463, 71464, 71467, 71468, 
71472. 

Dear Mr. Yockim, 

This letter is to verify receipt of your requests, on behalf of 
Grant County to enter into discussions regarding the referenced 
instream water rights applications. We will contact you when we 
have completed a natural flow analysis of the remaining streams and 
are prepared to discuss this information and the other issues 
raised in your October 14, 1991 correspondence. 

Enclosed is a brief discussion on the instream water right program. 
I hope this is informative. 

Sincerely, 

MICHAEL J. MATTICK 
Water Rights Specialist 

MJM: 

cc: Grant County Court 

• 
. 

. 
. 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



IWR Application# 1t L{J )- Certificate# --------

STATE OF OREGON 

WATER RESOURCES DEPARTMENT 

Application for Instream Water Right MAR 2 8 1991 
by Oregon Department of Fish and Wild~,j-Jf ER RESOURCES DEPT. 

Applicant: 

There is no fee required for this application. SALEM, OREGON 

Randy Fisher for Oregon Department of Fish and 
Wildlife, PO Box 59, Portland, OR 97207 

1 . The name of the stream of the proposed instream water right 
is Silvies River, a tributary of Malheur Lake. 

2. The public use this instream water right is based on is . 
providing required stream flows for redband trout. 

3. The amount of water (in cubic feet per second) needed by 
month for each category of public use is as follows: 

USE(S}: Migration, spawning, egg incubation, fry 
emergence, and juvenile rearing. 

JAN FEB 
10 10/ 

12 

MAR APR MAY JUN JUL AUG 
15 15 15 15/ 10 10 

12 

SEP 
10 

OCT NOV DEC 
10 10 10 

4. The reach of the stream identified for an instream water 
right is from (upstream end) Wikiup Creek, river mile 103.5, 
within the NW quarter of the NW quarter of Section 22, 
Township 16S, Range 29E W.M., in GRant County ... 

Downstream to Trout Creek, river mile 56, within the NW 
quarter of the NW quarter of Section 13, Township 19S, Range 
31E W.M., in Harney County. 

5. The method used to determine the requested amounts wa s the 
Oregon Method . 

6. When were the following state agencies notified of the 
intent to file for the instream water right? 

Dept. of Environmental Quality 
ODFW (Fish, Wldlf, and Habitat) 
Parks and Recreation Division 

1 

Date: 
Date: 
Date: 

March 8, 1991 
March 8, 1991 
March 8, 1991 



.. 

IWR Application # 11 'f 1 ;)__ Certificate# --------

7. If possible, include recommendations for measuring locations 
or methods: 

Establish a gaging structure at or near the lower limit of 
the reach. 

8. If possible, include recommendations for assisting the Water 
Resources Department (WRD) in measuring and monitoring 
procedures: 

Local ODFW personnel will assist the watermaster in 
establishing a monitoring plan and program. 

9. If possible, include other recommendations for methods or 
conditions necessary for managing the water right to protect 
the public uses (see OAR 690- 77- 020 (5) (c)J: None. 

10. Remarks: Redband trout is listed as "sensitive" (candidate 
species for listing under the Threatened and Endangered 
Species Act if population declines from present level) by 
ODFW. Population maintenance and recovery depend on 
instream habitat the requested flows will provide. 

An instream water right may be allowed for an instream beneficial 
use of water subject to existing water rights with an effective 
date prior to the filing date of this application. 

This type of beneficial use is for the benefit of the public and 
a certificate issued confirming an instream water right shall be 
held in trust by the Water Resources Department for the people of 
the State of Oregon, pursuant to ORS 537,341. 

Date : 

Oregon Department of Fish and 
Wildlife 

File : SILVIESl.APP 

Signed: 

2 

~ Jd-J/(acYf«~ 
Assista t Director 
Habitat Conservation Div. 

MAR 2 8 1991 

'f\lATER RESOURCES DEPT 
SALEM, OREGON 
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IWR Application# Certificate# 

This is to certify _that I have examined the foregoing application, 
together with the accompanying maps and data, and return them for: 

In order to retain its priority, this application must be returned 
to the Water Resources Department with corrections on or before 

----- - - --------' 19 
Date: --------- - -' 19 

This document was first received at the Water Resources Department 

in Salem, Oregon, on the ~+L day of 

19_jJ_ , at o'clock ~ M. 

Water Resources Department 
3850 Portland Rd. NE 

Salem, OR 97310 

MAR 2 8 1991 

'l\'ATER RESOURCES DEPl . 
SALEM, OREGON 
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APPLICATION PROCESS ING OUTLINE 

Bae1n: _______________________________________ _ 

Application No! iJ~ }: '2 
Permit No~--~---

Sub·bae1n· ____________________________________ _ 

reeo pa1d1 EKa■1nation fee , __________ _ 

Recording fees, 

Total, 

RATE AHO DUTY _________________________ for irrigation 

1. Check for ■ini■u■ infor■ation <OAR 690·11·020) 
yea no 

Ha■e and ■ailing addrea■ of the applicant. 
Source of the water, 
Quantity of water to be appropriated, 
Location of point of diversion to 1/4 1/4 
Section. 
Nature and place of use, 
Naae and ■ailing address of all legal ovnera 
of the properties involved, 
Signature of the applicant 
EKa■ination fees, 

If aini■u■ infor■ation not ■upplied, excepting legal ovner 
inforaation, then return to applicant with letter eKplaining 
deficiencies. 

yea no 
Valer Reaour<:4!a Coaai■■ion classification 
li■its or re■triotion■ -- If yea, note, 

State Engineer'• withdrawal■ -- If yes, note, 

Legislative withdr■••l• -- If ye■, notes 

------------------------
If policy ■tateaent i■ unclear check with Re■ources 
Hanage■ent Division, 
Scenio Vaterny1 __________________ . 

on __ up-■tNa■ w/in 1/4 ■Ue 
___ Notify Park• and Reore■tion Departaent 
Out-of-ba■in div■r■ion 
Ne.cf to route to Geology Section due to, 

well within one ■ile of a ■tr••• 
well within N■trioted ■urf■ce water aNa 
well■ with r~ue■t for gNater than 5 cfs 
well i■ for heating &/or cooling 
well con■truoted by land owner 

___ well i■ ■rte■i■n 
__ ■rtifioi■l ground water NCharge projeot 
__ ground nter ■Na under ■tudy 
Vithin Irrigation Di■trict1 ___________ _ 
___ Notify __ Need excerpt fro■ Di■triot 
Legal de■cription of property 
Ovner■hip ■t■teaent 
Other partie■ to Notify, 
Valer Re■ource■ Coa■i■■ion NView if1 
___ Reque■t for gN■ter than 5 cf■ 
____ Da■ height greater than 10 feet 
____ Storage of ■ore than 9,2 ■ere-feet 
____ out-of·ba■in diver■ion 
____ within or above a scenic waterway 
___ conditional u■e■ under ba■in progra■■ 
____ reque■t■ for larger rate or duty than ■lloved 
____ ground veter recharge project 
____ other ■ub■tantial public intere■t i■aue■ 
____ reque■t■ for review by ■n agency or per■on 
Vater■a■ter co■aent for■ ■ent with copy of.\~ ~Yf\\i-
~tl■• _....,.. _____ _ 
Vateraa■ter coaHnt■ received ________ _ 
Hydrographic ■eoticn co■Mnt■ r~u•■ted _ _____ _ 
Hydrographio ■eotioo co■Hnt■ received _______ _ 
O,D,F,V, ■ant copy of application ........,,except 

groundwater) r~ue■ting co■■ent _________ _ 
0,D.F,V. CO■Mnt■ received __________ _ 
Report fro■ D,E,0, received ___________ _ 
Publi■h application infor■ation in weekly public 
notice, 
Notify other ovner■ of develop••nt 
PROTESTED filed _________________________ _ 

resolved _____________________ _ / 

I 



Address ... 
Assigned 
Address 

Applicalio~:.f.:!..17..?. ... . 
Permit No ................................ . 

ODRI 
ffi.BDX .. 59, .. ~'0RTLAND .OR 97207 • •••••• -•••••••••••••••••••••••••••••••••••• ••••••u•••u•••••• 

Beginning construction ········································································--·················· 
Completion of construction 

Extended to ..... ····················--················ .. ·······••&0••··································· .. ·· 
Complete application of water .... .. . ........ , ........................................................... . 

Extended to ................................................................................................................. . 

Form Jll 
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