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CERTIFICATE OF SERVICE

h 1
I hereby certify that on the 2?” day of (2523ﬁ¢4j , 1996

I served a true and accurate copy of the foregoing Protest to the
Proposed Final Order on the applicant by mailing said copy by first
class mail, postage prepaid, by depositing said copy in the United
States Post Office in Roseburg, Oregon, addressed as set forth
below:

Oregon Department of Fish & Wildlife
2501 SW First Avenue

P.O. Box 59

Portland, Oregon 97207
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BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON
WATER RIGHTS DIVISION

In the Matter of Instream Water Right
Application IS 71472, Silvies River,
Grant County

PROTEST TO
Applicant. ORDER
Grant County,
Protestant.

)
)
)
)
Oregon Department of Fish & Wildlife ) PROPOSED FINAL
)
)
)
)
)

Protestant, Grant County, a municipal corporation, pursuant to
ORS 537.153(6) and OAR 690-77-043, hereby protests the Proposed
Final Order for Application IS 71472, Silvies River, in Grant
County.
I.
INTRODUCTION
The protestant’s address and telephone number are:
Grant County Court
P.O. Box 220
Canyon City, Oregon 97820
(541) 575-0059
Protestant’s attorney in this matter is:
Ronald S. Yockim
Attorney At Law
P.O. Box 2456
548 SE Jackson, Suite 7
Roseburg, Oregon 97470
(541) 957-5900
The protestant’s interest in the Proposed Final Order is based
upon Grant County having identified irrigation, domestic,

livestock, ground water recharge, fire protection, fish life,

wildlife, pollution abatement, and recreation as uses of the

yggz¢c=9qg¢;;3— PROTEST TO PROPOSED FINAL ORDER
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Silvies River that are in the public interest and are also
identified in the Malheur Lake Basin Plan as being in the public
interest (See OAR 690). It is Grant County’s interest to conserve
the highest use of the water for all purposes including irrigation,
domegtic use, municipal water supply, recreation, fish and
wildlife, navigation, and road construction, maintenance, and
reconstruction.

Protestant represents its own interest as well as the public
interest in the filing of this protest. The specific public
interest that protestant represents is the use of this water for
the highest public benefit, which in this case involves a balancing
of public interests including water for irrigation, domestic use,
municipal water supply recreation, fish and wildlife, navigation,
and road construction, maintenance, and reconstruction. In
addition, the applicant represents the public interest in insuring
that the Director 1is following the law as established by the
Legislature and as adopted in the Grant County Comprehensive
Plan.

Grant County also brings this protest to exercise the
agreement with the Water Resources Department wherein it was
stipulated that the Water Resources Department would consult with
the County prior to proceeding further with the instream
applications (See Jan. 3, 1992 Letter OWRD to Ronald S. Yockim)

IT.
ISSUES

1 The Proposed Final Order is in error or deficient in the
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following particulars:

A. Neither the instream application nor the Water Resources
Department’s ("Department") file provide sufficient technical
data or information to support the flow rates requested. The
record not only lacks substantial evidence, it also lacks the
information required by OAR 690-77-020 and ORS 537.336.

OAR 690-770-020(3) (g) requires an application to include

at a minimum "a description of the technical data and methods

used to determine the requested amounts;" (emphasis added).
In this case the file does not contain any "technical
data", or any factual data, that supports the proposed

instream flows.

B. In reviewing the documentation in the Water Resources
Department’s files, we are unable to find any "water
availability" analysis.

This dis a critical omission in that the '"water
availability" analysis provides information that is essential
for determining the proper public interest balance between
out-of-stream and instream needs.

The requirement to conduct the '"water availability"
analysis for instream water rights is found in OAR 690-77-
029(1) (b), wherein it is specified that as part of the initial
review of the application, the Department is to determine the
extent to which water is available from the proposed source

during the times and in the amounts requested.
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While a specific water availability process is not
defined in the instream water right rules (OAR 690-77), we
find a number of references that indicate the Department was
to examine the water availability by determining the amount of

! In addition, a requirement

"unappropriated water available."
to determine the amount of unappropriated water can also be
implied from the provisions relative to the ability to set
instream flow levels that exceed current unappropriated water
available (See OAR 690-77-015(2)).

It is our opinion that these references indicate an
intent that the water availability is to be calculated in part
by reference to the amount of out-of-stream appropriations.

Further support for the position that "water
availability" must include an examination of out-of-stream
appropriations is found in the administrative rules relating
to out-of-stream appropriations (OAR 690-300). While these
rules address the out-of-gstream permitting process, they are
arguably applicable to the instream rights as well, as a
result of Senate Bill 674.

The 1995 Legislature in enacting Senate Bill 674 (8§19),
added the requirement that the instream water rights are to be
processed in accordance with the provisions for obtaining a

permit to appropriate water as provided under ORS 537.140 to

1, “Unappropriated Water Available: means water that exceeds
the quantities required to meet existing water rights of record,
minimum streamflows and instream water rights and for known and yet

to be quantified Native American treaty rights." OAR 690-77-
010(29)
R ,Eag ) .agPROTEST TO PROPOSED FINAL ORDER
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537.250, Among these provisions, 1is the requirement to
determine whether water is available (ORS 537.153(2)).

"In reviewing the application under subsection (1) of
this section, the department shall presume that a
proposed use will not impair or be detrimental to the
public interest if the proposed use is allowed in the
applicable basins program . . . or given a preference
under ORS 536.310(12), if water is available, . . ."

(emphasis added) .
The rules implementing ORS 537.153(2) specify that the

term "water is available" is defined as:

(a) (A) The requested source is not over-appropriated
under OAR 690-400-100 and 690-410-070 during any period
of the proposed use; or :

(b) For surface water applications received before July
17, 1992, the provisions of subsection (a) of this
section shall apply except that the determination of
whether a requested source is over-appropriated under OAR
690-400-010 and 690-410-070 shall be based upon whether
the quantity of water available during a specified period
is not sufficient to meet the expected demands for all
water rights at least 50 percent of the time during that
period.™

OAR 690-300-010(58) (emphasis added)

Since the instream applications are to be processed in
the same manner as out-of-stream applications, we believe they
must be accompanied by the "water availability" analysis
described in subsection (b) above.

We note that although the Proposed Final Order does
contain a reference relative to the "amount of water
available", this reference is misleading in that it implies a
water availability analysis was performed, when in fact it was

not. The "amount of water available" data presented in the
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OCT - 9 1996

WATERHE%OURCbQDEP1

A i et L o



"Initial Reviews" is in fact the "Estimated Average Natural
Flow."

The "Estimated Average Natural Flow" calculations
incorporated into the Proposed Final Order are not only
legally insufficient, reliance upon these calculations alone
deprives the public of the opportunity to fully consider and
comment on the proposed action.

A complete water availability analysis must be conducted
and the public afforded an opportunity to review the results.
The water availability analysis will provide the public a
benchmark upon which to review whether the request is in the
public interest and whether it is for the minimum amount

necessary as required by Senate Bill 674.

e The administrative file lacks information as to whether
the amount of water requested is in fact the "minimum quantity
of water necessary" as required by Senate Bill 674.

In enacting Senate Bill 674, the Legislature modified the
instream water right law to limit the amount of water that
could be requested for instream flows to the minimum amount
necessary.

"In-stream flow means the minimum gquantity of water

necessary to support the public use requested by an

agency."
(ORS 537.332(2)).

Notwithstanding the "minimum quantity" restrictions, we

are unable to find in the files any indication that findings

=+ PROTEST TO PROPOSED FINAL ORDER
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have been made as to whether the requested flows are in fact
minimums.

This is an essential element of an instream filing and is
particularly suspect in this «case for the instream
applications were filed at a time when the Oregon Department
of Fish and Wildlife’s ("ODF&W") policy was to seek optimum
flows.

We note that the ODF&W administrative rules in place at
the time the instream applications were submitted state that
it is the policy of the Fish and Wildlife Commission to apply
for instream water rights to provide optimum benefits. (OAR
635-400-005) . Furthermore, the regulations specify that the
instream flow requirement is to be no less than the highest
instream flow or water surface elevation required by any of
the fish and wildlife species during the specified period
(OAR 635-400-015(8) .

While the applications do not state on their face that
they seek the optimum or highest flow, both regulations would
lead to the presumption that the ODF&W did not apply for the
minimum quantity as required by Senate Bill 674. Support for
this conclusion is found in the application wherein the amount
of flow requested exceeds the "estimated average natural flow"
at the 50% exceedence.

In addition, ODF&W regulations also specify that if an
instream request is for greater than 70% or less than 30% of

the naturally occurring stream flows for any given time period

§%§$€?§§§%f§:§}OTEST TO PROPOSED FINAL ORDER
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it is to be evaluated for appropriateness in relation to

naturally occurring stream flows. The appropriateness review
would be essential information to both the Department and the
public in considering whether the application is in the public
interest. Unfortunately, none of the Department’s files
contain references as to whether this essential evaluation has

in fact occurred.

The Proposed Final Order also fails to disclose whether
the various 1local governments and landowners have been
contacted relative to this application.

We note that under the existing regulations, the instream
applicants are to provide, as part of the application, a copy
of any letters they have issued that notify the affected local
government of the intent to file the instream water right
application (OAR 690-77-020940(j)). The application did not
include letters from ODF&W to the Grant County Court.

In addition, under OAR 690-77-019(1), each application
for an instream water right is to comply with ORS 537.140,
wherein each application for a water right permit is to
include the name and mailing address of any owner of the land
upon which the source of the water supply is located. In this
case, there has been no statement as to land ownership.

The requirement to notify affected governments and
landowners insures the public interest issues are fully

analyzed by both the agencies and public. In the absence of

e >
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these elements, the application is in fact incomplete and
should be returned (OAR 690-77-027(1)). Returning the
applications will allow the public, county and applicant to
resolve a number of the public interest questions raised by

the applications.

Due to the lack of technical data on the natural flows,
we are unable to determine whether the allocation allows for
other beneficial uses such as road construction,
reconstruction and maintenance (ORS 537.040); storage of
surface water (ORS 537.143); or otherwise congider a balance
of all purposes, including irrigation, domestic use, municipal
water supply, power development, public recreation, protection
of commercial and game fishing and wildlife, fire protection,
mining, industrial purposes, navigation, scenic attractions or
any other beneficial use which may have a special value to the

public (ORS 537.170(8) (a)).

Due to the lack of technical data on the natural and
available flows we are unable to determine whether any water
is available for the public purposes covered in ORS 537.022
(wetland enhancement, stream restoration, off-channel
reservoirs, livestock and wildlife watering, storm water
management, etc). Since these projects are subject to
regulation if any injury to a water right with an earlier

priority occurs (ORS 537.032), they will be limited in their

RECEIVED°™s™ ™ PrOPOSED FINAL ORDEK
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effectiveness if the instream water right is granted in a
manner that allocates all of the natural flow to instream.

These projects are in the public interest and will be
detrimentally affected if the Proposed Final Order is not

modified.

Due to the lack of technical data on the natural flows
and available water we are unable to determine whether the
Proposed Final Order is in the public interest relative to the
uses described in ORS 537.143, including road construction
and maintenance, general construction and forestland or
rangeland management. Since these limited license activities
are prohibited if they cause injury to any other water right,
the granting of all of the natural flow will nullify the
ability to exercise the provisions of this statute. The
public interest will be detrimentally affected unless the
final order is conditioned to exempt these uses from the

instream flow.

The Proposed Final Order can be modified to correct the

alleged errors and deficiencies by issuing the final order with the

following:

a. providing that for the purposes of water distribution,
this instream right shall not have priority over road
construction, reconstruction or maintenance, human

consumption, domestic expanded, livestock, and the uses

ﬁtﬁ{}ﬁ&jﬁﬁ PROTEST TO PROPOSED FINAL ORDER
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described in ORS 537.040, ORS 537.143, and ORS 537.022;
b limiting the amount of instream flows to less than the
natural flow of the stream in a manner that balances the
public uses and allows for the activities covered by ORS

537.022, ORS 537.040, ORS 537.143, and ORS 537.170(8);

LIT.
LEGAL AUTHORITIES

The protestant relies upon the following citations for legal

authority supporting the protest:

1. ORS 537; ORS 536; ORS 183, ORS 197.180
2 Malheur Lake Basin Program plan;
3. Grant County Comprehensive Plan;
4, OAR 635-100-130; OAR 635-415-030.

Respectfully submitted thi

y o),
=

Ronald S. Yockim
Attorney for Protgstjant
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Bailey; IWR PFO Comments; X Basin
Page 3
October 3, 1996

8) 71457

In the reach description the phrase “AT RIVER MILE 0.0” should be deleted.
9) 71475
Proposed flow for the month of May should be 2.39 cfs

10) 71814

Monthly flows of 2 cfs and a lake level of 4081 feet above mean sea level are requested in the
application. The PFO discusses both but only proposes the 4081 foot lake level. The PFO states
that the proposed use does not fully appropriate the source and that the full amount of water
requested (2 cfs) may not be available during some months, which is the basis for not establishing
the statutory “presumption”, but not a basis for not issuing the monthly flows as requested or at
the EANF level. ODFW believes the requested monthly flows are necessary to ensure the lake
level is maintained and requests that these flows, or some other amount not exceeding EANF be
included in the final order/certificate. If the WRD needs more time to develop EANF flows for
this application, we can waive the requirement of having the certificate issued by October 31,

1996.
11) 71454, 71457, 71470, 71472: Presumption Findings

The PFOs for these applications appears to be in error on the findings of whether the statutory
presumption has been established. The PFOs conclude that the presumption is not established
because:

“Water is not available for the proposed use at the amount requested year round because
unappropriated water available is less than the amounts requested during some months.”

However, requested flows do exceed EANF estimates during all months, as reported in the PFO.
ODFW has reviewed WRD estimates of available flows at the 80% exceedence level also, and
found that requested flows also exceed the 80% available flows during all months also.
Therefore, flows ARE available to meet the proposed use and the correct finding should be that
the statutory presumption HAS been established.

ODFW requests that WRD review the flow data in these applications and revise their findings.
ODFW also requests that where WRD concludes that the presumption has in fact been
established, that this new finding be reflected in the Final Order.
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RONALD S. YOCKIM WATER RESOURCES DEPT.

Artomey at Law SALEM, OREGON
548 S.E. Jackson
Suite #7
P.O. Box 2456 (541) 957-5900
Roseburg, Oregon 97470 FAX (541) 957-5923

October 2, 1996

Martha Pagel

Water Resources Department
Commerce Building

158 12th Street NE

Salem, Oregon 97310-0210

Re: Instream Water Rights
Our File No.

Dear Ms. Pagel:

On behalf of the Harney County Court, we request standing for
the purposes of participating in any contested case proceeding on
the proposed final order or for judicial review of a final order in
the following instream water rights:

IS 71470 IS 71474 IS 71475 IS 71460
IS 71471 IS 71466 IS 71457 IS 71459
TS 71472 IS 71469 IS 71473 IS 72023
IS 71452 IS 70020 IS 70021 IS 70022
IS 70023 IS 70024 IS 70026 IS 70027
IS 70028 IS 70029

This request is made pursuant to ORS 537.153(5) and is
accompanied by our check in the amount of $1,100 ($50 x 22 =
$1,100) .

Please add our name as a party to any written materials
relative to this matter.

Sincerely,

C s

Ronald SJ. Yockim

RSY/Rkg

Enclosure

cc. Harney County Court
Michael Mattick
ODF&W



INTEROFFICE MEMORANDUM
Water Rights Section

FROM: Dwight French, x2688ﬁ?’
DATE: March 26, 1297

RE: Water Availability for ISWR applications/files

You asked about the file copies of Estimated Average Natural Flow
(EANF) for ISWR applications.

There is not a printout in each file sgimilar to what you would
generally see in an out of stream application file. The EANF
information is in either the Technical Review (TR} or Initial
Review (IR) as well as the Proposed Final Order (PFO}.

During the processing of the ISWR applications, Rick Cooper and/or
Ken Stahr would provide us with a electronic copy of the water
availability information for a particular group of ISWR
applications. We would then cut and paste that information
directly into the TR or IR. When preparing the PFO, we would cut
and paste from the TR or IR directly into the PFO.

In summary, our EANF numbers are in the TR or IR and the PFO for
each particular ISWR application file.

cc: Mike Mattick
Ml Profespdiswr Frte s



mam Appfications with Protests

42197

Basin App Num

0% 71586
TotalforBasin 2 : 1
4

& 71793

ok 71798

[ 72076

72077

72078

72079

72080

72081

Total for Basin 4

5

gl- 70353
J_ 70354
Bk 70357
70358
70358
70358

Y 70605
L 70606
70606

| 70612
\ 70695
70695

= —

4 73199

Total for Basin 5 : 13

6

(69949

ot 69949
vﬁyf o™ 69951
Vil 69951
69958

69958

69958

69959

Page 1 of 6
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OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDL!FE'-
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FiSH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FiSH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FiSH & WILDLIFE & PARKS



Instream Applications with Protests

412197
= Basin App Num
9
72168 A OREGON DEPARTMENT OF FISH & WILDLIFE
72169 A OREGON DEPARTMENT OF FISH & WILDLIFE
72169 S OREGON DEPARTMENT OF FISH & WILDLIFE
72170 A OREGON DEPARTMENT OF FISH & WILDLIFE
72173 A OREGON DEPARTMENT OF FISH & WILDLIFE
72181 A OREGON DEPARTMENT OF FISH & WILDLIFE
72186 A OREGON DEPARTMENT OF FISH & WILDLIFE
72187 A OREGON DEPARTMENT OF FISH & WILDLIFE
72188 A OREGON DEPARTMENT OF FISH & WILDLIFE
72191 A OREGON DEPARTMENT OF FISH & WILDLIFE
72194 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total forBasin 9 : 16
10
71450 A OREGON DEPARTMENT OF FISH & WILDLIFE
71455 S OREGON DEPARTMENT OF FISH & WILDLIFE
71455 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 10 : 3
11 % AN
Du Lk 96‘\79’00;% A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
Total for Basin 11 : 1
12 1
71467 A OREGON DEPARTMENT OF FISH & WILDLIFE
71468 A OREGON DEPARTMENT OF FISH & WILDLIFE
71472 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 12 : 3
13
70486 A OREGON DEPARTMENT OF FISH & WILDLIFE
70487 A OREGON DEPARTMENT OF FISH & WILDLIFE
70656 A OREGON DEPARTMENT OF FISH & WILDLIFE
70657 A OREGON DEPARTMENT OF FISH & WILDLIFE
70658 A OREGON DEPARTMENT OF FISH & WILDLIFE
70659 A OREGON DEPARTMENT OF FISH & WILDLIFE
70662 A OREGON DE.PARTMENT OF FISH & WILDLIFE
70663 A OREGON DEPARTMENT OF FISH & WILDLIFE
70664 A OREGON DEPARTMENT OF FISH & WILDLIFE
Total for Basin 13 : 9

Page 3 of 6



.G‘E‘mam Applications with Protests
412107

Basin App Num

69959
69959
69961
69961
69961
69963
69963
| 69963
oK 70251
& 70589
70640
70640
70641
70641
70642
1 70842
0 K 70645
/ 70645
f 70646
70646
70651
| 70651
. 70652
70852
70653
70653
70654
70654
70655
L. 70655

Total for Basin 6 : 38

8

0> 0> 0o 0> > 0rromur>r n>»omo>PPnrErrTrromromaon>o

70863
70864
70870
72163
72168

w >» >» >r >

Page 2 of 6

OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
GREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FiSH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
CREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
CREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON,DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE



Instream Applications with Protests
42197

Basin App Num

14
70824
70826
70829
70829
70829
70829
70830
70830
70830

Total for Basin 14 : 46
15

0w > 0w > > n > r

70982
70993
70998
71008
71201
71614
71622
72843
Total for Basin 15 : 8
16

> > >» > > 5 > >

71172
71173
71174
71181
71182
71183
71184
71185
711980
71192
71193
73350
Total for Basin 18 : 12
17
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70228 A

Page 5 of 6

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE’
OREGON DEPARTMENT COF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

i

OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILCLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE




instream Anplications with Protests

/2197
““Basin App Num
14

70094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
vﬁ 70094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
0094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS

70798 S OREGON DEPARTMENT OF FiSH & WILDLIFE

70798 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70799 A OREGON DEPARTMENT OF FISH & WILDLIFE

707939 S OREGON DEPARTMENT OF FISH & WILDLIFE

70800 A OREGON DEPARTMENT OF FISH & WILDLIFE

70800 S OREGON DEPARTMENT OF FISH & WILDLIFE

70801 A OREGON DEPARTMENT OF FISH & WILDLIFE

70801 S OREGON DEPARTMENT OF FISH & WILDLIFE

70802 A OREGON DEPARTMENT OF FISH & WILDLIFE

70802 S OREGON DERPARTMENT OF FISH & WILDLIFE

70804 A OREGON DEPARTMENT OF FISH & WILDLIFE

70804 S OREGON DEPARTMENT OF FISH & WILDLIFE

70807 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70807 S OREGON DEPARTMENT OF FISH & WILDLIFE

70807 S OREGON DEPARTMENT OF FiSH & WILDLIFE

70808 A OREGON DEPARTMENT OF FISH & WILDLIFE

70808 ) OREGON DEPARTMENT OF FISH & WILDLIFE

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE

70809 S OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE

70812 S OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70813 S OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70815 A OREGON DEPARTMENT OF FISH & WILDLIFE

70815 S OREGOM DEPARTMENT OF FISH & WILDLIFE

70816 A OREGON DEPARTMENT OF FISH & WILDLIFE

70816 S OREGON DEPARTMENT OF FISH & WILDLIFE

70821 A OREGON DEPARTMENT OF FISH & WILDLIFE

Page 4 of 6



instreain Anplications with Protests
42197

Basin App Num

17
70229
70230
70348
70348
70448
70448
70574
70877
70891
70895
70895
70915
71697
804486
Total for Basin 17 : 15

173
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Page 6 of 6

OREGON DEPARTMENT OF FiSH & WILDLIFE

OREGON DEPARTMENT OF FiSH & WILDLIFE -

OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDUIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILOLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE



COPY CHECK-OFF SHEET FOR PROPOSED FINAL ORDERS
CC: FILE # IS 71472

WATERMASTER # BILI, BEAL

REGIONAL MANAGER: KENT SEARLES

ODF&EW - Countv: Grant

DEQ

PARKS

OTHER STATE AGENCY IF NECESSARY:

DIVISION 33 LIST: COLUMEIA RIVER INTERTRIBAL FISH COMMISSION; U.S. FISH & WILDLIFE;
(CHECK ONLY IF APPLICABLE) NORTHWEST POWER PLANNING COUNCIL & NATTIONAL: MARINE FISHERIES

POWER BUILDER UPDATER;

WATER _FOR LIFE (TODD HEIDGERKEN)

OTHER ADDRESSES OF PEOPLE WHO PAID THE $10 FEE:

PEOPLE WITH OBJECTIONS, COMMENTS OR REQUESTED COPY W/O $10 (SEND THE $10 LETTER) :

CASEWORKER : CINDY SMITH



PFO AND FO NOTIFICATION LIST FOR FILE NUMBER:

IS-71472 BASIN #12

_~A D WILLIAMS , PO
_-ALAN BOSSUOT
_-BARTHUR H WITTROCK

BOX 903

,153 S BROADWAY
,STAR RT 1 BOX 69 R

_~BETTY OTLEY JHC 71 BOX 121
~BILL & ILORI PEILA - ,PO BOX 723

~BOB JOHNSON JHC 74 BOX 110
~CHARLES LYNDE ,1264 SENECA DRIVE
—~—~DARYL EGGLESTON , PO BOX 648
_—~DORLAND RAY ;PO BOX 269

—~GARY TAYLOR , PO BOX 43

_~J F WITZEL , PO BOX 286

_~JEAN SCRIVNER , PO BOX 207

—~JOHN PEILA JR ,BOX 537

— KENNETH BRINKLEY
_-MARK DOVERSPIKE
_~MARTIN A URIZAR
~—MIKE & SALLIE PEILA

~MIKE MORGAN ,HC

OREGON DEPT OF FISH AND WI, PO
~BAT CULP ,HC
_-PARUL STAFFORD , BO
~—~RICHARD COWAN ,HC
~RONALD WHITING , PO
~S5AM GUNDERSON , HC

(HCR 30 BOX 11

,STAR RT 1 BOX 132
,STGAR RT BOX 152 HWY 78
,BOX 537

73 13683 HWY 20
BOX 59

71 BOX 136

BOX 411

74 BOX 100

BOX 1025

71 BOX 102

~THOMAS & KATHERINE WENDEL ,426 E RIVERSIDE ROAD

~WHITE HEREFORD RANCH INC ,HC
~WILLIAM SPRINGSTON , HC

For some with long names or addresses, the complete name and address
Those who receive the Pepartments weekly public

located in the file.

71 12 TURNOUT ROAD
71 BOX 644

notice do not receive additional notice.
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Proposed Final Order
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Oregon Water Resources Department i m 2
Water Rights/Adjudication Section ' \ /q&-i%
G 35

Water Right Application Number: IS 71472 éy‘ C%,la E}g
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Summary of Recommendation: The Department recommends that the attached
draft certificate be issued with conditions.

Application History

On 3/28/91, the Oregon Department of Fish and Wildlife submitted an
application to the Department for the following instream water right

certificate.

Source: SILVIES R tributary to W FK SILVIES R

County: Grant

Purpose: Migration, spawning, egg incubation, fry emergence, and

juvenile rearing.

The amount of water (in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT Nov DEC
ist¥ 10.0 10.0 15.0 15.0 15.0 150 10.0 10.0 10.0 10.0 10.0 100
15.0 15.0 15.0 12.0 10.0 10.0 10.0 10.0 10.0 10.0

2nd¥% 10.8 12.0
(-0 j00 TO 5.0 £.0 4.0 4p &0

To be maintained in: Y :
/77(}:‘( eta,{ ¢ jz ¢« T 17 p(/l C)m’lm/ K(’l 6‘«‘-0’[«‘(,@9(,

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW,
SECTION 22, TOWNSHIP 16S, RANGE 29E WM); TO TROUT CREEK AT RIVER
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 19S, RANGE 31E WM)

The Department mailed the applicant notice of its Initial Review on
December 11, 1995. Public notice of the application was provide in the
Department’s weekly public notice on December 26, 1995. Comments were

received for 30 days.
The following supporting data was submitted by the applicant:

(a) Fish and Wildlife Resources of the Malheur Lake Basin, Oregon,
and Their Water Requirements; March, 1968.

(b) Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.

(c) Developing and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of

the American Fisheries Society, April 1973.

(d) Determining Stream Flows for Fish Life, Oregon State Game

Commission Report, March 1972.

1

966l 9T 43S

d3AI3034



(e) A letter dated April 5, 1996, stating that the flows requested
in this application are the minimum amount necessary to
restore, protect and enhance populations and habitats of
native wildlife species at self-sustaining levels

In reviewing applications, the Department may consgider any relevant
sources of informaticon, including the following:

- comments by or consultation with another state agency

- any applicable basin program

- any applicable comprehensive plan or zoning ordinance

- the amount of water available

- the proposed rate of use

- pending senior applications and existing water rights of record

- the Scenic Waterway requirements of CORS 390.835

- applicable statutes, administrative rules, and case law

- any comments received

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed.

An evaluation of the informaticon received from the local government (s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The level of instream flow requested is based on the methods of
determining instream flow needs that have been approved by administrative
rule of the agency submitting this application.

Findings of Fact

The basin Basin Program allows the proposed use.
Senior water rights exist on this source or on downstream waters.
The source of water is not above a State Scenic Waterway.

The source of water is not withdrawn from appropriation by order of
the State Engineer or legislatively withdrawn by ORS 538.

The estimated average natural flow for the lower end of the requested
reach ig as feollows (in cubic feet per second):

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
38.4 58.3 127.0 393.,0 320.0 154.0 41.2 21.6 21.5 20,3 26.1 30.7

Conclusions of Law
Under the provisions of ORS 537.153, the Department must

pregsume that a proposed use will not impair or be
detrimental to the public interest if the proposed
use is allowed in the applicable basin program
established pursuant to ORS 536,300 and 536.340 or
given a preference under ORS 536.310(12), if water
is available, if the proposed use will not injure
other water rights and if the proposed use complied
with rules of the Water Resources Commission.
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The proposed use requested in this application is allowed in the
basin Basin Plan.

No preference for this use is granted under the provisions of ORS
536.310(12).

The proposed use will not injure other water rights.

The proposed use complies with rules of the Water Resources
Commission. -

The proposed use complies with the State Agency Agreement for land
use.

The proposed instream flows do not fully appropriate this source of
water year round. Water is available for additional storage.

Water is not available for the proposed use at the amount requested
year round because the unappropriated water available is less than
the amounts requested during some months.

For these reasons, the presumption set forth in ORS 537.153, as
discussed above, has not been established. The application
therefore has been processed without the statutory presumption.

"When instream water rights are set at levels which exceed current
unappropriated water available the water right not only protects
remaining supplies from future appropriation but establishes a management
objective for achieving the amounts of instream flows necessary to
support the identified public uses." OAR 690-77-015(2).

"The amount of appropriation for out-of-stream purposes shall not be a
factor in determining the amount of an instream water right." "The
amount allowed during any time period for the water right shall not
exceed the estimated average natural flow ..." (excerpted from OAR 690-
77-015 (3) and (4)).

Because the proposed use exceeds the available water, it can not be
presumed to be in the public interest. However, under the direction of
OAR 690-77-015 (2) (3) and(4), the proposed use is in the public interest
up to the limits of the estimated average natural flow.

Oregon law allows certain uses of water to take precedence over other
uses 1in certain circumstances. When proposed uses of water are
insufficient for all who desire to use them, preference shall be given
to human consumption purposes over all other uses and for livestock
consumption over any other use (excerpted from ORS 536.310 (12)).

The Department therefore concludes that

o the proposed use, as limited in the draft certificate, will
not result in injury to other water rights,
o the proposed use, as limited in the draft certificate, will

not impair or be detrimental to the public interest as
provided in ORS 537.170.

° the proposed use, as limited in the draft certificate, will
include the following conditions: for purposes of water
distribution, this instream right shall not have priority over

3
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human or livestock consumption.

. the flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach.

. the stream flows listed below represent the minimum flows
necessary to support the public use.

JAN FEB MAR APR MAY JUN JUL aAUG SEP oCT HOV DEC

18.90 0.0 15.6 15.¢ 15.0 15.0 16.0 10.0 10.6 10.0 10.0 10.0

10.0 12,0 15.0 15.¢ 15.0 12.0 1¢.0 10.0 10,0 10.0 10.0 10.0

Recommendation

The Department recommends that the attached draft certificate be
issued with conditions.

Steven @], egate
Administfrator
Wat ghts and Adjudications Division

Protest Rights

Under the provisions of ORS 537.153(6) ox 537.621(7), you have the
right to submit a protest against this proposed final order. Your
protest must be in writing, and must include the following:

. Your name, address, and telephone number;

. A description of your interest in the proposed final order,
and, if you c¢laim to represent the public interest, a
precise statement of the public interest represented;

. A detailed description of how the action proposed in this
proposed final order would impair or be detrimental to
your interest;

. A detailed description of how the proposed final order is in
exror or deficient, and how to correct the alleged error
or deficiency;

. Any citation of legal authority to support your protest, if
known; and

. If you are not the applicant, the $200 protest fee required by
ORS 536.050.

. Proof of service of the protest upon the applicant,

Your protest must be received in the Water Resources Department no
later than October 11, 1996.

After the protest period has ended, the Director will either issue

a final order or schedule a contested case hearing. The contested

case hearing will be scheduled only if a protest has been submitted

and if

. upon review of the issues the director finds that there are
significant disputes related to the proposed use of
water, or

. the applicant requests a contested case hearing within 30 days
after the close of the protest period.
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STATE OF OREGON
WATER Res

0O -
CERTIFICATE OF WATER RIGHT SALEM URCESNDEPI

» OREGp
THIS CERTIFICATE ISSUED TO
Oregon Water Resources Department

158 12th Street NE
Salem, Oregon 97310

The specific limits for the use are listed below along with conditions of use.

Source: SILVIES R tributary to W FK SILVIES R

County: Grant

Purpose: Migration, spawning, egg incubation, fry emergence, and juvenile
rearing.

To be maintained in:

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW,
SECTION 22, TOWNSHIP 16S, RANGE 29E WM); TO TROUT CREEK AT RIVER
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 19S, RANGE 31E WM)

The right is established under Oregon Revised Statutes 537.341.
The date of priority is 3/28/91.
The following conditions apply to the use of water under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per
second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1st¥ 10.0 10.0 15.0 15.0 15.0 15.0 10.0 10.0 10.0 10.0 10.0 10.0
2nd¥% 10.0 12.0 15.0 15.0 15.0 12.0 10.0 10.0 10.0 10.0 10.0 10.0

2 The water right holder shall measure and report the in-stream flow
along the reach of the stream or river described in the certificate
as may be required by the standards for in-stream water right
reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not
have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is not in
addition to other instream flows created by a prior water right or
designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of the stream reach
to protect necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of



Water Resources Director

Recorded in State Record of Water Right Certificate number

Is 71472
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Bailey; IWR PFO Comments; Owhee, Malheur and Malheur Lake Basins
Page 3 '
October 4, 1996

8) 71457

In the reach description the phrase “AT RIVER MILE 0,0” should be deleted.
9) 71475

Proposed flow for the month of May should be 2.39 cfs

10) 71814

Monthly flows of 2 cfs and a lake level of 4081 feet above mean sea level are requested in the
application. The PFO discusses both but only proposes the 4081 foot lake level. The PFO states
that the proposed use does not fully appropriate the source and that the full amount of water
requested (2 cfs) may not be available during some months, which is the basis for not establishing
the statutory “presumption”, but not a basis for not issuing the monthly flows as requested or at
the EANF level. ODFW believes the requested monthly flows are necessary to ensure the lake
level is maintained and requests that these flows, or some other amount not exceeding EANF be
included in the final order/certificate. If the WRD needs more time to develop EANF flows for
this application, we can waive the requirement of having the certificate issued by October 31,
1996.

11) Presumption Findings: 71454, 71457, 7147071472

The PFOs for these applications appears to be in error on the findings of whether the statutory
presumption has been established. The PFOs conclude that the presumption is not established
because;

“Water is not available for the proposed use at the amount requested year round because
unapproprated water available is less than the amounts requested during some months.”

However, requested flows do exceed EANF estimates during all months, as reported in the PFO.
ODFW has reviewed WRD estimates of available flows at the 80% exceedence level also, and
found that requested flows also exceed the 80% available flows during all months also.
Therefore, flows ARE available to meet the proposed use and the correct finding should be that
the statutory presumption HAS been established.

ODFW requests that WRD review the flow data in these applications and revise their findings.
ODFW also requests that where WRD concludes that the presumption has in fact been
established, that this new finding be reflected in the Final Order.



Oregon Water Resources Department
Water* Rights/Adjudication Section

Water Right Application Number: IS 71472

Proposed Final Order

Summary of Recommendation: The Department recommends that the attached
draft certificate be issued with conditions.

)

Application History

On 3/28/91, the Oregon Department of Fish and Wildlife submitted an
application to the Department for the following instream water right
certificate.

Source: SILVIES R tributary to W FK SILVIES R
County: Grant
Purpose: Migration, spawning, egg incubation, fry  emergence, and

juvenile rearing.

The amount of water (in cubic feet per second) requested by month:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
lst¥ 10.0 10.0 15.0 15.0 15.0 15.0 10.0 10.0 10.0 10.0 10.0 10.0
2nd¥y% 10.0 12.0 15.0 15.0 15.0 12.0 10.0 10.0 10.0 10.0 10.0 10.¢

To be maintained in:

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW,
SECTION 22, TOWNSHIP 165, RANGE 29E WM); TO TROUT CREEK AT RIVER
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 19S, RANGE 31E WM)

The Department mailed the applicant notice of its Initial Review on
December 11, 1995. Public notice of the application was provide in the
Department’s weekly public notice on December 26, 1995. Comments were
received for 30 days.

The following supporting data was submitted by the applicant:

(a) Fish and Wildlife Resources of the Malheur Lake Basin, Oregon,
and Their Water Requirements; March, 1968.

(b) Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1584.

(¢} Developing and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.

(d) Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972. :



(e) A letter dated April 5, 1996, stating that the flows requested
in this application are the minimum amount necessary to
restore, protect and enhance populations and habitats of
native wildlife species at self-sustaining levels

In reviewing applications, the Department may consider any relevant
sources of information, including the following:

- comments by or consultation with another state agency

- any applicable basin program

- any applicable comprehensive plan or zoning ordinance

-~ the amount of water available

- the proposed rate of use

- pending senior applications and existing water rights of record

- the Scenic Waterway requirements of ORS 390.835

- applicable statutes, administrative rules, and case law

- any comments received

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed,

An evaluation of the information received from the local government (s)
regarding the compatibility of the proposed instream water use with land
uge plans and regulations has been completed.

The level of instream flow requested is based on the methods of
determining instream flow needs that have been approved by administrative
rule of the agency submitting this application. ‘

Findings of Fact

The basin Basin Program allows the proposed use.
Senior water rights exist on this source or on downstream waters,
The source of water is not above a State Scenic Waterway.

The source of water is not withdrawn from appropriation by order of
the State Engineer or legislatively withdrawn by ORS 538,

The estimated average natural flow for the lower end of the requested
reach is as follows (in cubic feet per second}:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
38.4 58.3 127.0 393.0 320.0 154.0 41.2 21.6 21.5 20.3 26.1 30.7

Conclusions of Law
Under the provisions of ORS 537.153, the Department must

presume that a proposed use will not impair or be
detrimental to the public interest if the proposed
use is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536,340 or
given a preference under ORS 536.310(12), if water
is available, if the proposed use will not injure
other water rights and if the proposed use complied
with rules of the Water Resources Commission.



The proposed use requested in this application is allowed in the
basin Basin Plan.

No preference for this use is granted under the provisions of ORS
536.310(12).

The proposed use will not injure other water rights.

The proposed use complies with rules of the Water Resources
Commission.

The proposed use complies with the State Agency Agreement for land
use.

The proposed instream flows do not fully appropriate this source of
water year round. Water is available for additional storage.

Water is not available for the proposed use at the amount requested
year round because the unappropriated water available is less than
the amounts requested during some months.

For these reasons, the presumption set forth in ORS 537.153, as
discussed above, has not been established. The application .
therefore has been processed without the statutory presumption.

"When instream water rights are set at levels which exceed current
unappropriated water available the water vright not only protects
remaining supplies from future appropriation but establishes a management
objective for achieving the amounts of instream flows necessary to
support the identified public uses." OAR 690-77-015{(2).

"The amount of appropriation for out-of-stream purposes shall not be a
factor in determining the amount of an instream water right.,* "The
amount allowed during any time period for the water right shall not
exceed the estimated average natural flow ..." (excerpted from OAR 690-
77-015 (3) and (4)}).

Because the proposed use exceeds the available water, it can not be
presumed to be in the public interest. However, under the direction of
OAR 690-77-015 (2) (3) and(4), the proposed use is in the public interest
up to the limits of the estimated average natural flow.

Oregon law allows certain uses of water to take precedence over other
uses in certain circumstances. When proposed uses of water are
insufficient for all who desire to use them, preference shall be given
to human consumption purposes over all other uses and for livestock
consumption over any other use (excerpted from ORS 536.310 (12)).

The Department therefore concludes that

. the proposed use, as limited in the draft certificate, will
not result in injury to other water rights,
. the proposed use, as limited in the draft certificate, will

not impair or be detrimental to the public interest as
provided in ORS 537.170.

. the proposed use, as limited in the draft certificate, will
inciude the following conditions: for purposes of water
distribution, this instream right shall not have priority over

3
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human or livestock consumption.

. the flows are to be measured at the lower.end of the stream
reach to protect necessary flows throughout the reach.

. the stream flows listed below represent the minimum flows
necessgary to support the public use.

JAN FEB MAR APR MAaY JUN JUL AUG SEP oCT NOV DEC

16.0 ic.0 15.0 15.0 15.0 15.0 10.0 10.0 10.0 10.0 10.0 10,0

10.90 12.0 15.0 15.¢ 15.0 1z.0 10.0 10.0 10.0 10.0 10.0 10.0

Recommendation

The Department recommends that the attached draft certificate be
issued with conditions.

Steyén € egate
Administgyrator
Wat ghts and Adjudications Division

Protest Rights

Under the provisions of ORS 537.153(6) or 537.621{7), you have the
right to submit a protest against this proposed final order. Your
protest must be in writing, and must include the following:

. Your name, address, and telephone number;

. A description of your interest in the proposed final order, -
and, if you c¢laim to represent the public interest, a
precise statement of the public interest represented;

. A detailed description of how the action proposed in this
proposed final order would impair or be detrimental to
your interest;

. A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error
or deficiency;

. Any citation of legal authority to support your protest, if
known; and

. 1f you are not the applicant, the $200 protest fee required by
ORS 536.050,.

. Proof of service of the protest upon the applicant.

Your protest must be received in the Water Resources Department no
later than October 11, 1996.

After the protest period has ended, the Director will either issue

a final order or schedule a contested case hearing. The contested

case hearing will be scheduled only if a protest has been submitted

and if

. upon review of the issues the director finds that there are
significant disputes related to the proposed use of
water, or

. the applicant requests a contested case hearing within 30 days.
after the close of the protest period.



DRAFT
STATE OF OREGON

CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
Oregon Water Resources Department

158 12th Street NE
Salem, Oregon 57310

The specific limits for the use are listed below along with conditions of use.

Source: SILVIES R tributary to W FK SILVIES R

County: Grant

Purpose: Migration, spawning, egg incubation, fry emergence, and juvenile
rearing.

To be maintained in:

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW,
SECTION 22, TOWNSHIP 16S, RANGE 29E WM); TO TROUT CREEK AT RIVER
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 19S5, RANGE 31E WM)

The right is established under Oregon Revised Statutes 537.341.
The date of priority is 3/28/91.
The following conditions apply to the use of water under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per
second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT ROV DEC
1st¥ 10.0 10.0 15.0 i5.0 15.0 15.0 10.0 0.0 10.0 10.0 10.0 10.0
2nd¥ 10.0 12.0 15.0 15.0 15.0 12.0 10.0 10.0 10.0 10.0 10.0 10.0

2. The water right holder shall measure and report the in-stream flow
along the reach of the stream or river described in the certificate
as may be required by the standards for in-stream water right
reporting of the Water Resources Commission.

3. For purposes of water distribution, this instream right shall not
have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is not in
addition to other instream flows created by a prior water right or
designated minimum perennial stream flow,

5. The flows are to be measured at the lower end of the stream reach
to protect necessary flows throughout the reach.

Witness the signature of the Water Resources Director affixed this day of



Water Resourcesg Director
Recorded in State Record of Water Right Certificate number

Is 71472
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FERILY 1994

WATER RESOURCES DEP”
February 17, 1994 SALEM, OREGON ?f“

Frth & Wi,

DEPARTMENT OF

FISH AND

WILDLIFE

Water Rights Section

Water Resources Department
3850 Portland Rd., NE
Salem, OR 97310

RE: Instream Water Right Application #s 70249, 70288,
70942 through 70944, 70946 through 70960, 71221
through 71280, 71282 through 71890, and 71921 through
72946; Reports of Technical Review

General Comnments

According to OAR 690-77-026 (1), WRD '"shall undertake a
technical review...and prepare a report." This subsection
further lists 8 [(a) - (h)] mandatory criteria which, as a
minimum, must be assessed during the technical review.
ODFW has concerns with the apparent level of assessment
relative to subsection (c¢):

OAR 690-77-026 (1) (¢c)--Assessing the proposed instream
water right with respect to conditions previocusly
imposed on other instream water rights granted for use
of water from the same source.

In the 115 subject reports of technical review, WRD is
proposing to condition each application to exempt human and
livestock consumption from regulation in favor of these
instream rights as follows:

This instream right shall not have priority over
human or livestock consumption.

Instream water right certificates in the North Coast basin
based on conversion of mninimum perennial streamflows
generally contain similar conditioning language giving
preference to the listed uses.

By rule, WRD‘s technical review process includes assessing
conditions previously imposed on other instream water
rights from the same source. If found to be appropriate,
WRD may propose that new instream water rights contain the
same exemption. There 1is no requirement that this
exemption be automatically included as part of a technical
review. '

2501 SW First Avenue
PO Box 59

Portland, OR 97207 -
(503) 229-5400

TDID (503} 2249-3159



North Coast Basin IWRs
February 17, 1994
Page 2

When ODFW reviewed WRD files on some of these applications for
documentation of assessments of prior conditions, we found nothing
to indicate that any such assessments had been done. - ODFW,
therefore, assumes that the required assessments were not dene and,
therefore, objects to the routine placement of the proposed
exemption on any of these applications on the grounds that to do so
would be contrary to the public’s interest in maintaining fish
populations in North Coast basin streams. OAR 690<11-195 (4d).

Specific Comments
Application 70948

Section 5, Proposed Conditions, is missing from this Report of
Technical Review.

Application 71241
For the month of December:

1. The minimum flow level recommended by ODFW in the North Coast
basin Environmental Investigation Report is 88 cfs.

2. The reported estimated average natural flow for December here
is 131 cfs.

3. WRD is proposing in the Report of Technical Review to allocate
80 cfs.

ODFW believes the proper amount to be protected during December is
88 cfs.

Application 71258

Here, the estimated average natural flow is less than the minimum
flow recommended by ODFW for the entire year. Because this is the
only instance where this has happened to date, the occurance is
suspect. ODFW requests that the water availability analysis for
this reach of Miami River be reexamined.

Application # 71280

The recommended flow numbers listed for September through April in
the Application Information and Technical Review sections of the
Report of Technical Review do not agree. Those listed in the
Application Information section are correct.



North Coast Basin IWRsS
February 17, 1994
Page 3

Thank you for the opportunity to comment.

Sincerely,

Albert H. Mirati, Jr.

Water Right Review Coofrdinator

c. WaterWatch of Oregon (public information request)
Jill Zarnowitz/Stephanie Burchfield
Penny Harrison, DOJ

FILE: NCOAST.IWR



Richard J. Cowan

Suntex Ranch

Phone

HC74 Box100 (503) 493-2457

Riley, Oregon 97758
April 26, 1991

Oregon Water Resources
3850 Portland Road N.E.
Salem, Oregon 97310

Attention: Mike Mattick

Gentlemen:

I have lived in this locality on Suntex Ranch 30 years
and have observed Silver Creek in its several seasonal
stages, as well as having observed the effects of
climatic change--from wet years to dry years.

In the spring flights of geese, ducks, cranes, swans,
and other waterfowl arrive to take advantage of the
flooded meadows. It is usual for ducks, kildeer, even
herons and others to nest here.

Hay for winter feed and grass for pasture depend on
water from Silver Creek. Ground water is recharged
through this system and this is vital to the continuous
use of these meadows.

There are, however, very few years when Silver Creek
flows for twelve months. In an average year we can
expect it to be dry in summer. During drought con-
ditions there is no instream flow in a large section
of downstream Silver Creek, while upstream flow is
greatly reduced and will dry up earlier than average.

I believe there should be no changes in the water rights
of Silver Creek without a thorough and indepth study
over a period of years. Hasty and ill-advised decisions
can create havoc and take years to remedy.
Very truly yours,

vy )

f/‘;l/;" #gﬁ"?'i/ ( £7TA a1
Mrs. Richard J. Cowan

Water Rights certificate number 14039



BEFORE THE WATKER RESOURCES COMMISSION OF THE STATE 0E 0REGON

WS I
-
il

Ln The Matter of Instream ) Application Nos. 71471
Water Rights Applications )
Filed by the Oregon Department)
of Kish and Wildlife )

REQUEST FOR REVIEW

Comes now, Suntex Ranch, to recquest the Water Resources
Commission for a review and contested case hearing on the above set
forth applications ifiled by the Oregon bDepartment of Fish and Wildlife
for ingtream water rights, pursuant to OAR 690-77-630. Said ranch
repregent as follows:

(L) Suntex Ranch represents a member of the public¢ within
Harney County who is a water user and/oxr who may apply to appropriate
water in Lhe future, and that said ranch within Harney County would be
adversely aiffected by the grantindg of the subject applications.

(2) "The instream water rights applied for will be wasteful,
uneconomic¢, impractical and unreasonable in that the flow rates applied
for requesit a higher quantity of flow than is necessary to support the
fish and wildlife populations involved. The flow rates, timing and
Llocation of the instream water rights applied for are wasteful and
unreasonable and do not serve a public use.

The instream water rights would eliminate many flood
irrigated meadows which provide hapbitat for the waterfowl that fly over
the Pacific Flyway and eliminate habitat for the wildlife that
presently live in the meadows and gurrounding areas.

In the summer when streamflows decrease and the water
temperature warms some of the water used to flood irrigate leaves the
soil and returns to the stream. Thig provides cooler temperatures for
fish habitat.

Flood irrigation recharges the water table. Over 90
percent of residential water in Harney County comes from wells. This
includes the c¢ities of Burng and Hines. Instream water rights would
not allow the water tables to bhe recharged.

(3) The proposed instream water rights will iwpede the
orderly economic development of the waters involved for multiple
purposes since said rights will appropriate all remaining available
waters in the streams named, and prevent any further appropriations by
other waiter users. Any other potential uses of the water resource are
foreclosed by Lhe excessive amountg applied for and the applications
will Jjeopardize and have a significant adverse affect on the use of
water for the broadesti range of public good.

(4) T'he applications list flow levels which exceed the
aestimated average natural flow of the involved streams. The method
ugsed of seiting flow levels ("Oreqon Method") does not adjust for
seasonally natural flow deficiencies.

() "The proposed instream water rights are based on
inadequate factual data to support the flow levels requested. In
addition, the methodolodgy used to determine the flow rates ("Oregon



Hethod”} is inherently flawed and said methodology was applied
inacceuratcely and contrary to its own cexiteria and recommendations to
gebk the proposed flow rates.

Hany of thege c¢reeksg run dry during the summeyr on an
average vear. This ranch reduests before any of thesge instream flows
e set that five vears of data be accumunlated showing the actual flow
ol these ¢reeks and rivers, or exanple, a guage station on Claw Ureek
shows Lhat the c¢reek has been dry for the last three yvears during late
gpring to Late fall. Silver Creek hasg not passed the Suntex School for
the pagh two vears. Proui Creek has not emptied into the silvies for
the lasi Lhree vears. Alsgo records on the Silvies River for the past
three vears show yviver levels below the winimung for July through
Uoetober.

(6) The metheodology used to set the flow levelg ("Oregon
fHethod”) is not applicable o some of the involved streams due to the
Limitations oif s#aid wethodology.

{7y "The gstandard uvsed to set [low rates appears Lo bhe baged
on optimum production levels and/or optimum bheneilts, rather than the
minimum guantities necessary to support fish and wildlife populations.

{8) Yhe instream water rights applied for will he
prejudicial to the public interegi due Lo the excessive flow rates
requested and the appropriation of all remaining available waters.,

{9) The use applied for in evervy sgtream is to provide for
migration, spawning, egdg incubation, fry emergence, and/or juvenile and
adult rearing for sgpecified sgpecies ol fish whereas, in fact, such use
as Lo all the species named in the various applications and ag Lo all
guch fish activity doeg not exist within all such streams. There is no
allegation that such use exists within the subject streams, and there
i no statutory or reasonable justification to apply for the protection
of a usge that does not exist.

{19} Granting the applications as ¥Filed prevents permits for
the development of off-stream vwartevring facilities for stocvkwater
purposes, and interferes with alternatives for stockwatering as part of
riparian area management.

LI these ingtream flows are approved as applied for
Lhey will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and livestock watering. With these
decreases the economic viability of this family owned operation is in
question. Phegse operations are the main support for the local tax bhase
For this county, which would result in less income Lo support all tax
based services such as our hospital, schools, and roads,

Based on the above set forth considerations, Suntex
Ranoh rveguesit that they be a party to a contested casge hearing to he
conducied review the applications filed by the Oregon Departwment of
Fish and Wildlife. Due to the objections raised to said applications,
the ingteam water rightg should bhe rejected and the ODPW ordered to
halt any furibher applications for instream water rights until such time
as the applications are supporlted by adeguate Factual data and proper
utilization of aceceptable scientilic¢ methodology, In the alternative,
said instream watery rights should be reduced to minimum flow rates
reagonahly necessgary Lo gupport fish and wildlife subject to existing
wabter rights, with a condibion to exempt the use oi water for domestic




or

human

consumption and livestock uses.

RESPECTFULLY SUBMLTTED this 26th day of April, 1991

By: M/n/ ﬂﬂuzm KMZ}.&’M 2 f 5T

Helen Cowan
Suntex Ranch
Riley, Oregon 97758




Certiticate of HMailing

This is Lo certilby that the above and iforegoing was duly served
upon Lhe Uregon bDepartment of tish and Wildlife at their address, by
regular mail, postage-prepaid, this 26th day oi April, 1991, as
follows, to-wil:

Oregon Department of Fish Wildlife
2501 SW First Ave,

Portland, Oregon 91207 i 7
Siqned:¥_¢@é;éﬂ4 [Zéhgﬁjkﬁ;_____.



BEFORK THE WATKHR RESOURCKS COMMLISSION OF THEH STATE OF OREGON
In 'I'he Matter of Instream ) Application Nos. 71471,71472
Water Rights Applications )
Filed by the Oregon Department)
of Kish and Wildlife )

REQUESYT FOR REVLIEW

Comes now, Hotchkiss Company Inc., to request the Water
Regources Commission for a review and contested case hearing on the
above set forth applications filed by the Oregon Department of Fish and
Wildlife for instream water rights, pursuant to OAR 690-77-030. Said
company represent as follows:

(L) Hotehkiss Company Inc¢. represent a member of the public
within Harney County who is a water user and/or who may apply to
appropriate water in the future, and that said company within Harney
County would he adversely afifected by the granting of the subject
applications.

(2) "The instream water rights applied for will be wasteful,
uneconomic, impractical and unreasonable in that the flow rates applied
for request a higher quantity of flow than is necessary to support the
fish and wildlife populations involved., YThe flow rates, timing and
location of the instream water rights applied for are wasteful and
unreasonable and do not serve a public use.

The instream water rights would eliminate many flood
irrigated meadows which provide habitat for the waterfowl that fly over
the Pacific Flyway and eliminate habitat for the wildlife that
presently lLlive in the meadows and surrounding areas.

In the summer when streamflows decrease and the water
temperature warms some of the water used to flood irrigate leaves the
soil and returns to the stream. This provides cooler temperatures for
fish habitat.

Flood irrigation recharges the water table. Over 90
percent of residential water in Harney County comeg from wells. This
includes the cities of Burns and Hines. Instream water rights would

not allow the water tables to be recharged.

(3) 'The proposed instream water rights will impede the
orderly economic¢ development of the waters involved for multiple
purposes since said rights will appropriate all remaining available
waters in the streams named, and prevent any further appropriations by
other water users. Any other potential uses of the water resource are
foreclosed by the excessive amounts applied for and the applications
will jeopardize and have a significant adverse affect on the use of
watexr for the broadest range of public good.

(4) 'The applications list f£low levels which exceed the
esbimated averade natural flow of the involved streams. The method
used of setting flow levels ("Oregon Method") does not adjust for
seasonally natural flow deficiencies.

() '"The proposed instream water rights are based on
inadequate factual data to support the flow levels requested. In



addition, the methodology used to determine the ilow rates ("Oregon
HMethod") is inherently ilawed and said methodology was applied
inaccurately and contrary Lo its own criteria and recommendations to
get the proposed flow rates.

tfany of these c¢reeks run dry during the summer on an
average vear. ‘'‘his company requests before any of these instream flows
he set that five vears of data be accumulated showing the actual flow
of these c¢reeks and rivers. For example, a guage station on Claw Creek
shows that the creek hag been dry for the last three years during late
gspring to late fall, Silver Creek has not passed the Suntex School for
the past two vears. '"rout C(reek has not emptied into the S5ilvieg for
the last three vears. Also records on the Silvies River for the past
three vears show river levels below the wminimums for July through
October,

{(6) 'fhe methodology used to set the flow levels {("Oregon
Method”) is not applicable to some of the involved streams due to the
Limitations of said wmethodology.

(7) 'The standard used to set flow rates appears to be bhased
on optinmum production levels and/or optimum bhenefits, rather than the
minimum guantities necessary to support fish and wildlife populations,

(8) ‘the instream water rights applied for will be
prejudicial to the publi¢ interest due to the excessive flow rates
requested and the appropriation of all remaining availlable waters.

{9) ‘The use applied for in every stream is to provide for
migration, spawning, egyg incubation, fry emergence, and/or juvenile and
adult rearing for specified species of fish whereas, in fact, such use
as to all the species named in the various applications and as Uto all
such fish activity does not exist within all such streams. There 1is no
atlegation that such use exists within the subject streams, and there
is no statutory or reasonable justification to apply for the protection
of a use Lhat does not exist.

(19) OCranting the applications as filed prevents permits for
the development of off-stream watering facilities for stockwater
purposes, and interferes with alternatives for stockwatering as part of
riparian area management,

If these instream flows are approved ag applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and livestock watering. With these
decreases the economic viabhility of this family owned operation is in
guestion, P"hese operations are the main support for the local tax base
for this county, which would result in less income Lo support all tax
hased services such as our hospital, schools, and roads.

Based on the above set forth congiderations, Hotchkiss
Company LInc. request that they be a party to a contested case hearing
to be conducted to review the applications filed by the Oregon
Department of Fish and Wildlife. Due to the objections raised to said
applications, the insteam water rights should be rejected and the ODFW
ordered to halt any further applications for instream water rights
until such time as the applications are supported by adequate factual
data and proper utilization of acceptable scientific methodology. In
the alternative, said instream water rights should be reduced to
minimum Llow rates reasonably necessary to support fish and wildlife



gubject to existing water rights, with a condition to exempt the use
water for domestic or human consumpiion and iivestock uses.

RESPHCTIFULLY SUBMITTED this 26:;Zday of April, 1991
1

ol IS,

bﬁuﬂ:é. Doverspike, Presgident
Hotehkiss Company Inc,

Star Rt 1 Box 132

Burns, Oregon 987720

of



Cercificate oif Mailing

Thisg 18 Lo certity that the above and foregoing was duly served
upon the Oregon Department of Fish and Wildlife at their address, by
regular mail, postage-prepaid, this 26th day of April, 1991, as
follows, Lo-wii:

Uregon Department ol KFish Wildlife

25091 SWH KFirst Ave.
Fortland, Oregon 971207
Signed: 7 B / / !
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BEFORE THE WATER RESOURCES COMMISSION OF THE STATE OF OREGON Ll

<)

Tn The Matter of Instream ) Application Nos. 71472,71474

Water Rights Applications )

Filed by the Oregon Department)
)

of Fish and Wildlife

REQUEST FOR REVIEW

Comes now,,l%&q;knﬂbtwLZﬁqq/{4h£6Z&QqQ&ﬁt)thp Water Resources
Commission for a review and contested case hearing on the above set
forth applications filed by the Oregon Department of Fish and Wildlife
for instream water rights, pursuant to OAR 690-77-030., Said ranch

represent as follows: -
(1) K)&Zu{ represents a member of the public i

within Harney Fnun ; wh0£zs a water user and/or who may apply to
appropriate water in the Yuture, and that said ranch within Harney
County would bhe adversely affected by the granting of the subject
applications. '

(2) The instream water rights applied for will be wasteful,
uneconomic, impractical and unreasonable in that the flow rates applied
for request a higher quantity of flow than is necessary to support the
fish and wildlife populations involved. The flow rates, timing and
location of the instream water rights applied for are wasteful and
unreasonable and do not serve a public use.

The instream water rights would eliminate many flood
irrigated meadows which provide habitat for the waterfowl that fly over
the Pacific Flyway and eliminate habitat for the wildlife that
pregently live in the meadows and surrounding areas.

In the summer when streamflows decrease and the water
temperature warms some of the water used to flood irrigate leaves the
so0il and returns to the stream. This provides cooler temperatures for
fish habitat.

Flood irrigation recharges the water table. Over 90
percent of residential water in Harney County comes from wells. This
includes the c¢ities of Burns and Hines, Instream water rights would
not allow the water tables to be recharged.

(3) The proposed instream water rights will impede the
orderly econonmnic¢ development of the waters involved for multiple
purposes since said rights will appropriate all remaining available
waters in the streams named, and prevent any further appropriations by
other water users. Any other potential uses of the water resource are
foreclosed by the excessive amounts applied for and the applications
will jeopardize and have a significant adverse affect on the use of
water for the broadest range of public¢ good.

(4) The applications list flow levels which exceed the
estimated average natural flow of the involved streams. The method
used of setting flow levels ("Oregon Method") does not adjust for
seasonally natural flow deficiencies.



(5) The proposed instream water rights are based on
inadequate factual data to support the flow levels requested. In
addition, the methodology used to determine the flow rates ("Oregon
Method") is inherently flawed and said methodology was applied
inaccurately and contrary to its own criteria and recommendations to
set the proposed flow rates,

Many of these c¢reeks run dry during the summer on an
average year. This ranch requests hefore any of these instream flows
be set that five years of data he accumulated showing the actual flow
of these c¢reeks and rivers. For example, a guage station on Claw Creek
shows that the c¢reek has been dry for the last three vears during late
spring to late fall. Silver Creek has not passed the Suntex School for
the past two vyears. Trout Creek has not emptied into the Silvies for
the last three years. Also records on the Silvies River for the past
three years show river levels below the minimums for July through
October,

(6) The methodology used to set the flow levels ("Oregon
Method") is not applicabhle to some of the involved streams due to the
limitations of said wmethodology.

(7) The standard used to set flow rates appears to he bhased
on optimum production levels and/or optimum benefits, rather than the
minimum guantities necessary to support fish and wildlife populations.

(8) The instream water rights applied for will bhe
prejudicial to the public interest due to the excessive flow rates
recgquested and the appropriation of all remaining available waters.

(9) The use applied for in every stream is to provide for
migration, spawning, egg incubation, fry emergence, and/or juvenile and
adult rearing for specified sgpecies of fish whereas, in fact, such use
as to all the species named in the varioug applications and as to all
such fish activity does not exist within all such streams. There is no
allegation that such use exists within the subjec¢t streams, and there
is no statutory or reasonable justification to apply for the protection
of a use that does not exist.

(1®@) Granting the applications as filed prevents permits for
the development of off-stream watering facilities for stockwater
purposes, and interferes with alternatives for stoekwatering as part of
riparian area management.

If these instream flows are approved as applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and livestock watering. With these
decreases the economic viabhility of this family owned operation is in
question, These operations are the main support for the local tax base
for this county, which would result in less income to support all tax
based services such as our hospital, schools, and roads.

Based on the above set forth considerations,

4£MZ¢[2L@/ request that they be a party to a contested case
he 1nqxf be conducted review the applications filed by the Oregon
artm nt of Fish and Wildlife, Due to the objections raised to said

appllcatlons, the insteam water rights should be rejected and the ODFW
ordered to halt any further applications for instream water rights



until such time as the applications are supported hy adequate factual
data and proper utilization of acceptable scientific methodology. In
the alternative, said instream water rights should be reduced to
minimum flow rates reasonabhly necessary to support fish and wildlife
suhject to existing water rights, with a condition to exempt the use of
water for domestic or human consumption and livestock uses.

RESPECTFULLY SUBMITTED this )4 th day of May, 1991

By: Adl (07

g
Namgggil4ﬂ2&@d
Address e 7/ V%ﬁ/ﬂ/

Aunma , B G772




Certificate of Mailing

This is to certify that the above and foregoing was duly served
upon the Oregon Department of Fisgh and Wildlife at their address, by
regular mail, postage-prepaid, this jZth day of May 1991, as follows,
to-wit:

Oregon Department of Fish Wildlife
2501 SW First Ave,
Portland, Oregon 97207

() L ey

Siqned:,ﬁ&/.q‘
J



HERFORE THY WATHK RESOURCHS COHBESSION U THE STATH OF L)f{}ﬂii(}b{-
Ly 4he plaiLier of Lnsbtoeam ) Application Nos. 7JLatl
Water Righbs applicabtions )
Filed by Lhe Oregon Department)
ol Kesh and Wildlite )

REQUES'T FUR RBVIEiEY

Comes now, Quarter Moon Catble Company, to request the Watery
Hegsounruves Comnission ifor a veview and contesced case heaving on the
ahove ser forth applicacions riled by the Uregon bDepartment of Fish and
Wildlite for ingvream waier rvights, pursuant bto OAR 690-7/-039. Satd
ranch represent as follows:

(1) Quarter Hoon Catble Company represents a menber of the
public within Harney County who 18 a water user and/or who wmay apply to
appropriace water in the fubture, and that said ranch within Harnev
County would be adversely aiffected by the granting of the subject
applications.

{(2) Phe instream water rights applied for will be wasteful,
uneconomic, impractical and unreasonable in that the flow rates applied
For request a hbigher guantibty of LlLow than is hecessary to support the
fash and wilbdlite powulations involved. The flow rates, Timing and
focabion of bhe instream water rights applied for are wastetul and
unreasolnable and do not serve a public uge.

The ingtream water ridghis would eliminate many iflood
irrigated meadows which provide habitat for the wateriowl that Fly over
the pPaciiic Plyway and elbiminate habitat tor the wildlife that
presenlbly btive in the meadows and gurroundinhg areas.

I ihe sumwey when styeami Llows decrease and the water
femparabure warms some of the water used to flood iyrigate leaves the
soil and returps to the gtream. Yhisg provides cooler temperatures for
Lish habitat.

Flood irrvigation recharvges the water table. Over 49¢
percent ol yesidenkbial watery in Harney County comes Lrom wells, This
ineludes bhe c¢itieg of Burns and Hines. ingtrean water rights would
nob allowy the water Lables o be vecharged.

{3} The proposed instream wabter vights will impede the
orderty sconomic development ol the waters involved for nultiple
purposes since said riahts will appropriate all remwaining avallable
wabers in the streams named, and prevent any further appropriations by
othey wabtey ugers. Any other potential uses of Lthe water regsourdae are
yoreciosed by Lhe exeessive awmounts applied for and the applications
will jeopardize and have a significant adverge abfect on the use of
wat.er Yoy the broadest range of public good.

(4) Phe applications list flow levels which exceed the
estimated average natural fflow of the dnvolved streans. The method
vsed of sernling Llow Levels ("Uregon Hethod") doeyg not adijusi  for
seasonally natural flow deficiencies.

() The proposed instream water rights are hased on
inadedquate Pactual data Lo suppori the PFlow jlevels requested, In




addition, the methodoiogy used to deterwmine the Ilow rates {"Oregon
Meithod® ) is inhevently flawed and sald methodology was applied
inaccurately and contrary o itg own ¢riteria and recomnendations to
seil. the proposed Elow rates.

Many of these c¢reeks run dry during the summer on an
avarage year. PThis ranch reduegty hefore any of these instream flows
be sel that Five vears of data be accumulated showing the actual flow
of these creeks and rivers. For examplie, a guage station on Claw Creek
shows that the creek hag been dry for kthe last three vears during late
spring to lake Lall, Sihiver Creek has npot pasgsged the Suntewx sSchool for
Lhe pagth bwo vears, Trout Creek hag not emptied into the Silvies for
the lasi Lhree vears, Algo recorvds on the Silvies River for the past
Lhree yvears show rviver levels below the minimums for July through
Uotoher.

{6 T"he merthodology uged Lo get the [low levelsg {("Oregon
Hetnod”) ig not applicable to gome of the involved streams due to the
Limibations of sald methodology.

{7} The skbandard usged bo sget flow rates appears to he based
on optiman produckbion levels and/Zor optimum benefits, rather than the
winikmunm guantiblies necegsary Lo sgupporit figh and wildlite populations.

{8) The insiLream water rights applied for will be
preijudicial to the public interest due to the excesgsive flow rates
reguested and bhe appropriation of all rewmaining available wvaters.

(9} The uge applied for in every shream is to provide for
migration, spawning, eqgq incubation, fry emergence, and/or juvenile and
adult rvearing for specified gpeciey of fish whereas, in fact, such use
as kLo all the species pamed in the various applications and as to all
such Lish acitivity does not exist within all such streams. There 1s no
allegation thai such nge exists within the subject streams, and there
i8 no statutory or reasonable justification to apply fFor the protection
0f a use that does not exist.

{(1©) Granting the applications as filed prevents permits for
Lhe development of ofi-gtream watering facilities for stockwater
purposes, and intvterieres with alternatives for stockwatering as part of
viparian area management.

Li these instream flows are approved ag applied forv
ey will bhave a significant impact on many of our ranch decreasing
and/or eliminating hayv production and lLivestook watering. Mith these
decreadges bhe ecconowmic viability of this fawmily owned operation is in
gquestion. Pheae operations are the main gupport for the local tax base
For thisg counbty, which would result in less income Lo support all hLax
PDased services such ag our hogpiial, schools, and roads.

Based on the above set forth considerations, Quarter
Hoon Cattle Company requesit that they be a party to a contested case
hearing Lo be conducbed review the applications tiled hy the Oregon
NDepariment. of Fish and Witdlife, Mie o the ohijectionsg raised Lo said
applications, khe dnsteam waber yights should be retected and the ODPY
ordered Lo bhalt any further applications For ingtream water rights
uniil such bime as the applicabcions are supported by adeguate Factnual
data and proper nbilizabion of acceeptabie scientific mervhodology., In
bhe alibernative, sald ingtrean water vrights should be rveduced to
minimam Lhow rates reasonably necesgary Lo support fish and wildiite



subrfeci Lo exisiting watery rvights, with a condition to exempt the use of
water for domestic¢ oy human consumption and Livesbook uses.

RESPRCIMFULLY SUBHLITTED this 26th day of April, 1991

Gary Tavlor

Quarter HMHoon Cattle Cowmpany
PO Box 43

Riley, Oregon 97758

By:




UCertificate of Halling

Phig is Lo cerbtity that the above and Loregoing was duly served
upon tite Oredgon beparitment of Fish and Wildiife at their address, hy
regular dail, postade-preypaid, this 26th day of Apxil, 1991, as
Lollows, fto-wil:

Uregon BDepartment of kish Wildlire
2He ]l HBW First Ave.
FPortland, Uregon Y20

Signed: 7/
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BEFORE THE WATHR RESOURCES COMMISSLON OF THE STATE OF OREGON .

!ﬂhﬁﬁ'ﬁﬂ-

Ln The HMatter ol Lnstrean ) Application Nos. 71471
WMater Rights Applications )
Filed by the Oregon Department)
ol Fish and Wildlife )

REQUEST FOR REVIEW

Comes now, Bob Johnson, to request the Water Resources
Commission for a review and contested cage hearing on the above set
forth applications filed by the Oregon Department of Fish and Wildlife
for instream water rights, pursuant to OAR 690-77-030, Said ranch
repregent as follows:

(1) Hob Johnson represents a member of the public within
Hlarney County who is a water user and/or who may apply to appropriate
water in the future, and that said ranch within Harney County would be
adversely affected by the granting of the subject applications.

(2) T"he instream water rights applied for will be wasteful,
uneconomic, impractical and unreasonable in that the flow rates applied
for request a higher quantity of flow than is necessary to support the
figh and wildlite populations involved. "The flow rates, timing and
location of the instream water rights applied for are wasteful and
unreasonable and do not serve a public use.

The instream water rights would eliminate many flood
irrigated meadows which provide habitat for the waterfowl that fly over
the Pacific Flyway and eliminate habitat for the wildlife that
presently lLive in the meadows and surrounding areas.

In the summer when streamflows decrease and the waterx
temperabure warms some of the water used to flood irrigate leaves the
soil and returns to the stream. This provides cooler temperatures for
Lish habitat.

Flood irrigation recharges the water table. Over 90
percent of residential water in Harney County comes from wells. This
includes the c¢ities of Burnsg and Hines. Instream water rights would
not allow the water tables to be recharged.

(3) "The proposed instream water rights will impede the
orderly economic¢ development of the waters involved for multiple
purposes since said rights will appropriate all remaining available
wabLers in Lhe streams named, and prevent any further appropriations by
other water users. Any other potential uses of the water resource are
foreclosed by the excessive amounts applied for and the applications
will jeopardize and have a significant adverse affect on the use of
water for the broadest range of public good.

(4) "The applications list flow levels which exceed the
estimated average natural flow of the involved streams. The method
used of setting tlow levels ("Oregon Method") does not adjust for
seasonally natural flow deficiencies.

(%) "The proposed instream water rights are based on
inadequale factual data Lo support the flow levels requested. In
addition, the methodology used to determine the flow rates ("Oregon



Hethod”) is dinherently ilawved and said methodology was applied
inaceurately and contrary to its own ¢riteria and recommendations to
sel Lhe proposed iflow rates, '

Hany of these c¢reeks run dry during the sumuner on an

average vear, This ranch veguests before any of thesge insitream flows
be set thai tive vears ol data be accumnulated showing the actual Flow

of these ¢reeks and riversg, For example, & guadge station on Claw Creek
shows that the creek has been dry for the last three vears during late
spring te late fall. Yilver Ureek has not passed the Suntex School for
the pasi Lyo vears. Trout Creek has not emphtied into the Silvies for
Lhe last three vears. Also records on the Silvies River itor the past
three yvears show river levels below the wminimumsg for Julv through

Ve Lober.

{6) The methodology used to set the flow levels ("Oregon
Meithod") is not applicable to gsome of the involved streams due Lo the
Liwmivations of sald methodology.

{7} The standard used to set flow rates appears Lo be based
on optimum production levels and/or optimum benefits, rather than the
minimim quantities necesgary Lo support fish and wildlife populations,

{8} The instream water rights applied for will be
prejudicial to the publie interest due to the exwcessive flow rates
requested and Lthe appropriation of all remaining avaidlable waters.

{9) Yhe use applied for in every shream is Lo provide for
algration, spawning, edgqg incubation, fry emergence, and/or juvenile and
adult rearing for specitied species of fish whereas, in fact, such use
as to all the gpecies named in the various applications and ag Lo all
such righ activity does not exist within all such streams. There is no
alledation that such use exists within the subiect gtreams, and there
s no sgtatutory or reasonable justification Lo apply for the protection
ol a use Lhat doeg hot exist,

{1¥) Granting the applications as filed prevents permits for
Lhe development of olf-stream watering facilitiesg for stockwater
purposes, and interferes wibth alternatives for sgstockwatering as part ot
riparian area management,

LE thege ipstream flows are approved as applied for
they will have a significant impact on many of our ranch decreasing
and/oy eliminating hay production and lLivestock watering. With these
decreases Lhe economic viability o this family owned operation is in
question, These operations are the main support for the local tax base
For this county, which would resgult in less income to support all tax
based sevrvices such as our hosgpital, schoolsg, and roads.

Based on the above sel forth considerations, Bob
Johnson regquest that they be a party to a contested case hearing to he
conducted reviewy the applications f£iled by the Oregon Deparvtment of
Fish and Yildlife. Due to the obijections raised to said applications,
the insteam water rights shouild be rejected and the ODFY ordered to
halt any further applications f{or instream wateyr rights until such time
as bhe applications are supported by adeguate factual data and proper
utilization o acceptable gcientific methodology. In the alternative,
satld ipnstream vwater rights should be reduced to minimum flow rates
reasonably necegsary to support fish and wildlife subject to existing
watery rights, wilh a condition Lo exempt the use of water for domestic




QO

human

congumption

RESPECTRULLY

and lLivesgstook

uges.

SUBMLIIED this Zeth day of April,

1991

Boh Johnson
HC /4 Box 11¢
Riley, Oregon

7Ly



Ceriilicate of Hailing
This is o cderitiiy that the above and foreqoing was dulv served
upon the Gregon Beparbtment of Fish and Wildlife at their address, by
reditlar mail, pogtagye-prepaid, this 26th day oif April, 1991, as
rortlows, Lo-wilb:

Uregon Departmeni of KFish Wildlife
Ahwl 8SW O Fivse Ave,
Fortiand, Oregon LN

Signed: &0y ¢
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WATER BEEOUR s DEPT
| EAA

BEFOKRE THE WATHR RESOURCHS COMMISSION OF THE STATE OF OREGON

1n The Matter of Instream ) Application Nos. 71472
Water Rights Applications )
Filed by the Oregon Department)
ol Fish and Wildlife )

REQUEST FOR REVIEW

Comes now, Culp Cattle Company, to request the Water
Resources Commission for a review and contested case hearing on the
above set forth applications filed by the Oregon Department of Fish and
Wildlife for instream water rights, pursuant to OAR 6990-77-030. Said
ranch represent as follows:

i ) Culp Cattle Company represents a member of the public
within Harney County who is a water user and/or who may apply to
appropriate water in the future, and that said ranch within Harney
County would be adversely affected by the granting of the subject
applications.

(2) "The instream water rights applied for will be wasteful,
uneconomic, impractical and unreasonable in that the flow rates applied
for request a higher quantity of flow than is necessary to support the
fish and wildlife populations involved. The flow rates, timing and
location of the instream water rights applied for are wasteful and
unreasonable and do not serve a public use.

The instream water rights would eliminate many flood
irrigated meadows which provide habitat for the waterfowl that fly over
the Pacitic Flyway and eliminate habitat for the wildlife that
presently live in the meadows and surrounding areas.

In the summer when streamflows decrease and the water
temperature warms some of the water used to flood irrigate leaves the
solil and returns to the streanm. This provides cooler temperatures for
fish habitat.

Flood irrigation recharges the water tahle. Over 90
percent of residential water in Harney County comes from wells. This
includes the cities ol Burns and Hines, Instream water rights would
not allow the water tables to he recharged.

(3) "The proposed instream water rights will impede the
orderly economic development of the waters involved rfor multiple
purposes since said rights will appropriate all remaining available
waters in the streams named, and prevent any further appropriations by
other water users. Any other potential uses of the water resource are
oreclosged by the excessive amounts applied for and the applications
will jeopardize and have a significant adverse affect on the use of
water for the broadest range of public good.

{(4) 'T'he applications list flow levels which exceed the
estimated average natural flow of the involved streams. The method
used of setting flow levels ("Oregon Method") does not adjust for
gseasonally natural flow deficiencies.

() The proposed instream water rights are based on
inadequate factual data to support the flow levels reguested. In



addiction, the methodology used to determine the flow rates {"Oregon
Method"} is inherently flawed and said wmethodology was applied
inaccurately and contrary to its own c¢riteria and recommendations to
selt the proposed flow rates,

Many of these c¢reeks run dry during the summer on an

average year. This ranch requests before any of these instreanm flows
be set that five vears of data be accumulated showing the actual flow
of these creeks and rivers, For example, a guage station on Claw Creek
shows that the creek has been dry for the last three years during late
spring to late fall. Silver Creek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Silvies for
the last three years. Also records on the Silvies River for the past

three years show river levels below the minimums for July through
October.

{6} 'The methodology used to set the flow levels {"Oregon
Method”) is not applicable to some of the involved streams due to the
limitations of said methodology.

{7} '"The standard used to set fiow rates appears to be based
on optimum production levels and/or optimum benefits, rather than the
minimum guantities necessary to support tish and wildlife populaticons.

{8) The instream water rights applied for will be
prejudicial to the public¢ interest due to the excessive flow rates
requested and the appropriation of all remaining available waters.

{9} 'The use applied for in every stream is to provide for
migration, spawning, egqg incubation, fry emerdgence, and/or juvenile and
adult rearing for specified species of f£ish whereas, in fact, such usse
as to all the species named in the various applications and as to all
such fish activity does not exist within all such streams. There is no
aliegation that such use exisgts within the subject streams, and there
is no statutory or reasonable justification to apply for the protection
of a use that does not exist.

{19} Granting the applications as filed prevents permits for
the development of off-stream watering facilities for stockwater
purposes, and interferes with alternatives tor stockwatering as part of
riparian area management.

Lf these instream flows are apprcocved as applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and livestock watering. With these
decreases the economic viability of this family owned operation is in
question. These operations are the main support for the local tax bhase
for this county, which would result in less income to support all tax
based services such as our hospital, schools, and roads.

Based on the above sget forth considerations, Culp
Cattle Company request that they be a party to a cointested case hearing
to be conducted to review the applications filed by the Oregon
Department of Fish and Wildlife. Due to the objections raised to said
applications, the insteam water rights should be rejected and the ODFW
ordered to halt any further applications for instream water rights
until such time as the applications are supported by adeguate factual
data and proper utilization of acceptable scientific methodology. In
the alternative, said instream water rights should be reduced to
minimum flow rates reasonably necesgary to support fish and wildlife




subject to existing water ridghts, with a condition to exempt the use of
water for domestic or human consumption and livestock uses.

RESPECTFULLY SUBMITTED this 26th day of April, 1991

o L0

L)
4

Pat Culp
Culp Cattle Company
HC 71 Box 136

Burns, Oregon 57720



Certificate of Mailing

This ig to certify that the above and foregoing was duly served
upon the Oregon Department of Fish and Wildlife at their address, by
regular mail, postage-prepaid, this 26th day of April, 1991, as
follows, to-wit:

Oregon Department of Fish Wildlife
2501 SHW First Ave,

Portland, Oregon 97207 Jé%Z€é{ jéz2ééﬁzz 425
Signed: A

- o I
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REFORE THE WATHER RESOURCES COMIISSLON 0F THE STATE OF r\{]f'\f‘rﬁhi\!r_;;:

In The llatter of Instrean ) Application Hos, 71472

Vatey Rights Applic-atinne )

Filaed by the Oragon Nepartwpant)
)

nf Figl and Hildlife

REQUERST FPOR RRVIEW

“)Ziia__ Po request the Watepr Resources

Commission for a vrevidu and cantestoed cgap hearing on the ahove et
forth applications f{led by the Ovegan Tepartment of Fish and Wildldife
for instream water rvighbts, parsuant to OAR 69077030, Gaid ranch

represent as follfoua: j Eg‘; .

(
runty ghe is oa wval

(fomes now,

yoptacsanle a4 memhet of the pubhlie
vithin Harney nery and/ar who may apply o
appropriate wa¥er in the future, “Yand that <aid ranch within Harney
CTounty would he adveranly affected boe the granting of the subiject
applications ,

‘ {2) The instveam wats=y vighte applied for will he wastefnl,
uneconomic, impractical and nnveaseonable in Lhat the flow rates applied
for recuest a higher quantity of flow than is necessary to supporht the
fish and wildlife populations involuead The flow yatesg, timing and
location of Lhe jnetream water vights applied for are wasteful and
unreasonable and do unt gerve s pullic vae,

The instream watay yighte gould eliminate many flood
irrigated meadows which provida haliitat far the uyatarfowl Fhat fly avey
the Pacific Flyway and eliminate habitat for the wildlife that
presently live in the meadoyes and snrreonnding areas.

Tn the s=nmmer when streamflows decyrea=s and the yater
temperature warms some of the water uesd to flaod irvigate leaves the
s0il and returns te the stream, This provides cooler temperatures for
fFish hahitat,

El

Flood irriqation rocharages the yatey table, Over 96
percent of residential water in Havney County comes from wells, This
includes the c¢itbine of Rurvs and Hinos, Tnstyeam wvatetr vighta yonuld
not. allow the uatayr tahloase e o voolyarogqod,

(3 The praopocad inctrveam water yights will impede the
orderly ecopomic development of the uatere ipvalved for multiple
purposes since said righta ol11 apprarriate 411 remaining avajlable
watars in Lthe streame pnamed, and provent any farther appropriations by
nther wvater ngers, Any abthay paotenl ial neee of the yater 1esoures Aare
foreclosed by the excessive amonnta qpplicd fov and S he applications
will) jeopardize and have a cianificnt aduveayrea affoot on the uyse of
vater for the hroadeot yvanoge of pah i oand,

(4)  The applications Tict fleog leyeleae uliich eveead the

estimated aveyvoage poatural Flow of the inunluad sbroams., The method
usad of setting flow lavals ("Oveqan Hethad™) doea nat adjust  for
soasonally natural 1oy daficicned o

(5)  The proposed instraam walor pights ave hased on

inadequate factnal data o soppart the flou levels roquested, Ty



addition, the methodology used to determine the flow rates ("Oregon
Method") 1is inherently flawed and said wethodology was applied
inaccurately and contrary to its ouyn ¢riteria and recommandations to
get the proposed flow rates,

Hany of these creeks run dry during the summer on an
average year, This ranch reaguestg before any of these instream flows
he set that flve yvears of data he accumnlated showing the actual flov
of these creeks and riverg. For evample, a gunage station on Claw Creek
shows that the ¢reek has been dry for the last three yvears during late
apring to late fall., 8Silver Creek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Silvies for
the last three years. Also records on the Silvies River for the past
three years show river levels bhelow the minimums for July through
October., _ ‘

(6)' The methodology used Lo set the flow levels {"Oregon
Hethod™) 1s not applicable to zome of the inveolved streamns due to the
limitations of said methodology.

' {7) The standard used to set flow rates appears to he based
on optimum production levels and/or optimum benefits, rather than the
minimum quantities necessary to support fiszh and wildlife populations.

{8} The instream water rights applied for will he
prejudicial to the public interest due tn the excessive flow rates
recquested and the appropriation of all rewaining available waters.

{9) The uge applied for in esvery stream is to provide for
migration, spavwning, egg incubation, fry emergence, and/or juvenile and
adult rearing for specified species of fish whereas, 1In fact, such use
as to all the species named in the various applications and as to all
such fish activity does not exist within all such streams. There 1s no
allegation that such use exists within the subject streams, and there
is no statutory or reasonable justification to apply for the protection
of a use that does not exist,

(19) Granting the applirations as filed prevents permits for
the development of off-stream wvatering facilities for stockwater
purposes, and interferas with alternatives for stockwatering as part of
riparian area management.

Tf these instream flows are approved as applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay preduction and livestock watering, With these
decreases the economic viability of this family owned operation is in
cqquestion, These operations are the wmain support for the local tax hase
for this county, which would resull in less inceme fo support all tax
haged services such as onuv hospital, schools, and roads.

' 27, Bared on the ahove set forth considerations,
aquest that they be a parbty Lo a contested casge
1earing to he conddoted review the applications filed by the Dregon
Department of Fish and Wildlife. Due to the ohjections raised teo said
applications, Lthe insteam water rightg should he rejected and the ODFY
ordered to halt any further applicationg for instream water rights
until such time ag the applications are gsupported hy adequate factual
data and proper ntilization of acceptable scientific methodology. In
the alternative, said ingtream watar rights should he reduced to
minimum flow rates reasonably necesgsary to support fish and wildlife




subject to existing wateyr rights, with a condition to exempt the use of
water for domestic or human consunphtinon and livestock uses.

RESPRECTFULLY SUBHITTED this 26th day of April, 1991




Certificate of Mailing

this 18 to certifv that the above and foregoing was duly served
upon the Oregon Department of Fish and Wildlife at thelr address, by
regular mail, postage-prepaid, this 26th day of April, 1991, as
foliows, to-wit:

Oregon Department of Fisgh Wildlife
2501 YW First Ave,
Portland, Oregon 9726/

Signed:




REFORE THE WUATER RESOURCES COHNTISSION OF THE STATE OF 0PF¥(§ON
In The lHatter of In=Lkrean ) Application Hos, 71472
Hater Rights Appllearions )
Filed by the Qregnn Department)
nf Figsh andWi1414if»~ 4

REOUEST FOR REYVLEW

Comas nouv, 2;:2242 oo boorequest tho Wabepr Resonvces

Commirglon for a revief )nd conbe®tad caan heavring on the above sel
forth applications fiVed by the Orveqgon Department of Fish and Wildlife
for instream water rights, pnrsnant o 0AR 690-77-030. Said ranch

represent asg. n]l»u
?f/ _u__'__ f repraaonts a mewmher of the puhlie

’

(1)
within Hatney fn/) nty whn ig avater neer and/Zopr uhe may apply ko
appropriate watet in the future, and that said ranch within Harney
County would he adverasly affected ho the granting of the subject
applications

{2) The instraam watey 1iahts applied for will be wastefnul,
uneconomic, impractical and wnveasonalble in that the flow vates applied
for requesgt a highetr quantity of €low than is necessary to support the
fish and wildlife populations involued  The Flow vates, timing anr
location of fthe inetream water rvights applied For are wasteful anid
unreasgonabhle and do net gerve a public nun,

The inatream watoer yighte yould eliminate many [load
irrigated wmeadows which providae habhital for tha vatarfowl that, fly nver
Lhe Paclific Flyway and eliminate habitar for the wildlife that
presantly live in the meadous and snveennding areas,

Tn rhe sommar when atreanflous decrease and the wvataer
temperature warms some of Ihe uater need 1o flaood irvigate leaves the
soll and returns ko Lhe stream. This provides coolar temperakbures for
fish hahitat, )

Finod divrigation rochargres the yater table, Over 90
percaent of residential water-in Harney Counlby comes from wells, Thie
includesg the c¢ities of Burnsg and Hinesn, Tnsbream water rvights would
not allow the water tahleg 1a be recharaged.,

(3) The praposed inshreaam watar rights will impede the
orderly economic dnielaopment. of the vaters involvard for multiple
purposes sinee satd rights will apprapriate all remaining available
vaters in the streams named, and prevent any further appropriations by
nther water users. Any other potential neeg of the water resource are
forecleoged by the excessive amonnls applied for and the applications
will) jeopardize and have a =signifirant. advarse affect on the use of
vater for the hroadesl yange of publis gaod,

(4) The applications list floy levels uwhich evcead the
astimated average natural [Inw of the invelvad stroaamg., The method
used of setting fleow levels ("Orvegon Hothod") does not adjust  for
gseasonally natural flow deficiencies,

(5) The proposed Inslream wakeyr righte are based on
inadequate factual data to supporlk Lhe [lou levels requasited. Tn



addition, the methodology used to determine the flow rates ("Oregon
Hethod") is inherently flawed and said methodology was applied
inaccurately,. and contrary to Jts oun c¢riteria and recommendations to
set the proposed flow rates,

Hany of these creeks run Ary during the summer on an
average vear. This ranch requests before any of these instream flows
e get that five years of daka bhe saccoumulated showing the actual flow
of these creeks and rivers. For avample, a guage station on (law CUreek
shows that the c¢reek has been dry for the last three years during late
spring to late fall, Silver Craek has not passed the Suntex School for
the past two years. Trout Creek has nobt emptied into the Silvies for
the last three years. MAlso records on the Silvies River for the past
three yvears show river levels below the minimums for July through
October,

{6) The wethodology used to set the flow levels ("Oregon
Method") 1s not applicable to some of the involved streamg due to thae
limitations'of said methodology.

{7) The =standard used to seat flow rates appears Lo be based
on optimum production levels:and/or optimum benefitg, rather than the
minimum quantities necegsary to support fish and wildlife populations.

{8) The ingtream water rights applied for will bhe
prejudiclial to the publie interest due to the excesgive flow rates
regquested and the appropriation of all remalning available waters,

. (9} The use applied for in esvery stream is to provide for
migration, spavning, eqgg incubation, {ry emergence, and/or juvenile and’
adult rearing for specified species of flsh wherean, in fact, such use
as to.all the species named in the varinus applications and as to all
such fish actlvity does not exist within all such streams. There 18 no
allegation that such use exists within the sublect streams, and there
g no statutory'or reagsonahlejustification to apply for the protection
of a use that does not exist. -

{19} Granting the applicationg as filed prevents permits for
the development of nff-stream watering facilities for stockwater
purposges, and Interferes with alternatives for storkwatering as part of
riparian area management,

Tf thegs Instyeam flows are approved as applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and livegtark wvatering. With these
decreases the economic viability of this family owned operation is in
question. These operationsg are he main support for the local tax base
for this county, which would regulb in less income to support all tax
based services snch as our hospital, schonls, and roads.

RBarad on the ahove et forth considerations,
Q';D(CL,Dz;ﬁu// regquest that they he a party to a cohtested case
g earing to b# conducted review the applications filed by the Dregon

epartment of Filsh and Wildlife. DNne to the objections ralsed to said
applications, the insteam.vater rights should be rejected and the ODFW
ordered to halt any further applicationg for instream water rights
until sueh time as the applications are supported by adequate factual
data and proper utilization of acceptahle scientific methodology. In
the alternative, said instream water rights should be reduced to
minimum flow rates reasonably neeessary Lo support fish and wildlife

1
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o



aubiect to existing water rights, uith a eondition to exempt the usne of
water for domestic or human cqonsumpbtion and livestoek uses,

RESPRECTRULLY SURHTTTED thie 26th day of April, 19891

o i . '

v L)LY

/P!n:‘1n:%ff,[‘,(),/j’7 g;l._,
pddress 120 5o Q‘gé; _
T8 280 S, [ ST 0

e




Certificate of Malling

Thig 18 to certity that the above and foregoing was duly served:
upon the Oregon Department of Flsh and Wildlife at thelr address, by'
regular mail, postage-prepaid, this 26th day of April, 1991, as
follows, to- wit:

Oregon Department ol Fish Wildliife S - _
2501 W Kirst Ave. . 5

Fortland, Oredgon 97207 Q ) §yjz7ﬁ
Sligned;: /,2;2f2{;iézﬁ

———— HETE




REFORE THE WATER RHSOURCES COMUISSLION OF THE STATE OF QRRGON

{

I'n The Hatter of Inskreamn ) Application Wos, 714702

Water Rights Applilcations )

Filed by the Oregnn Nepartpant)
)

of Figh and Wildlife

REQUEST FOR REVLIEW

Cﬁme%'now,williém"L.Sprinqstqn Lo vregquest the ater Resmonrces
Commission for a revieu and contestsad caae heaving on the ahnve aal
forth applications filed By the Orecon Department of Fish and Wildlife
for instream wateyr 1ighbs, pursnant o OAR 690-77-01310. Said ranch
represent as follovs:

(1) William L. Springstoneprasants a mewhar of the public
within Harney Countv whe is a vater neeyr and/nr who pay apply ko
appropriate water in the future, and that eaid yanch within Harney
County would he adveraely affected e the gqranting of the subject
applications.

(2) The instveam watay vighte applied for will he wasteful,
uneconomic, impractical and anrsasonable in that the flou rates applied
for request a higher quantity of Flow than i nececsary Lo support the
fish and wildlife popualatione invelved. The Flowv vates,  timing and
location of Lhe inerream watepr rviqhts applied for are yasteful and
nnreasonable and do net seyve o pubdic vae,

The inctream wvatey tighte yould eliminate many flood
irrigated meadows which previde halital for the waterfowl that fly over
the Pacific Flyway and eliminate habitat. for the wildlife that
presently live in the meadous and e yonndineg areas,

Tn the summer whep stpreamfloys decrease and the wvater
temperature warme seme of the wataer need to floed (vvigate leaves the
s0il and returns Lo the =stream. This provides conle)r temperatures for
figh hahitat.

Flood dvyigation rocharges the gater table., Qver 90
percent of regidential wvater in Harney County cdomes from wells, This
includes the cities of Barpsz and Hipes, Tnstream vater riahta would
not. alleow the uater tahles ta ho pecgrand,

3}  The prapeoead insbraam wabker yights will iwmpede the
orderly economic development of the usterve invelved for multiple
purposes .gince aid pightd will appraprioote all vemaining availahle
vaters in the strenwme naned, and prevent any farther appropriations hy
other yater users, Ay obhey potantjal nees of the yalter 1agource are
foraclosed hy the excessive amonple appliasd Fav and (he applications
will jeopardize and have a c<jgnifi-ant advaraes affecl on the use of
watey for the Iroadest yoange of publis nad,

(4) The applications lict flowv levels which evweeed the
argtimated avervage notuaval (low of the dinuatluad slroams. The method
neard of setting flew lovels ("Oreagon Helthad")y laese pnot adijnat for
epasonally natural 1oy deficienciee,

(5) The propoged instveam yatoer yights are hasad an
inadedquate facinal Jdats to supparlt Lhe flau levels regquacted, Th



addition, the methodology used to determine the flow rates ("Oregon
Hethod”) is inherently flawed and said methodology was applied
inaceurately and contrary to its own criteria and recommendations to
set the proposed flow rates,

Many of these creeks run dry during the summer on an
average yvear, This ranceh requestsg before any of these instream flows
he set that five vears of data bhe accumulated showing the actual flow
of these creeks and rivers. For example, a guage station on Claw (Creek
shows that the creek has been dry for the last three vears during late
gpring to late fall, 8Silvexr Creek hag not passed the Suntex School for
the past two vears. Trout Creek has not eunptied into the Silvies for
the last three vears. Also recoyrds on the Silvies River for the past
three years show river levels below the wminimuns for July through
October.

{6) The methodealogy used to set the flow levels {"Oregon
Hethod") is not applicable to some of the involved streams due to the
1imitations of said methodology.

{7) The standard used to set flow rates appears to he hased
on optimum production levels and/or optimum benefits, rather than the
minimum guantities necessary toe support fish and wildlife populations,

(8) The ingtream water rights applied for will he
prejudicial to the public interest due to the excessive flow rates
requested and the appropriation of all remaining available waters.

{9) The usge applied for in every stream is t£o provide for
migration, spawvning, egq incubation, fry emergence, and/or juvenilile and
adult rearing for specified species of fish whereas, 1in fact, such use
ag to all the species named in the various applications and as to all
such fish activity does not exist within all such streams. There 1is no
allegation that such use exists within the subject streams, and there
1s no statutory or reasonable justification to apply for the protection
of a use that does not exist.

{19) Granting the applications as filed prevents permits for
the development aof off-stream wvateving facilitieg for stockwater
purposes, and interferes with alternatives for stockwatering as part of
riparian area management.

If these instream flows are approved as applied for
they will have a gignificant impact on many of our ranch decreasing
and/or eliminating hay production and livestoeck watering. With these
decreases the economic viability of thig family nwned operation ig in
quegtion. These operations are the main suppoeort for the local tax base
for this county, which would result in less income Lo support all tax
haged services sueh asg our hospital, =zchools, and roads.

Rared on the ahove set forth considerations,

William L. Springston request that they be a party to a contested case
hearing to he conducted review the applications filed hy the Oregon
Department of Fish and Wildlife. Due to the ohjections raised to said
applications, the insteam water rights should be rejected and the ODFW
ordered to halt any further applications for instream water rights
until such time ag the applications are supported hy adequate factual
data and proper ntilization of acceptahle gcientific methodology. In
the alternative, said instream water rights should he reduced to
minimum flow rates reasonably necesgsgsary Lo support fish and wildlife




subject to existing water rights, with a condition to exempt the use of
water for domegtic or human consumption and livestnok uses.

RESPRCTFULLY SUBHTTTED this 26th day of April, 1991

By : ,jfﬁéééZ;¢ 27%4 ,xéiéﬂéy%iﬁyéla:;m//

William L. Springston

Hame
Address HC 71 Box 64-A




Certificate of Hailing

thig is to certifvy that the above and foregoing was duly served
upon the Oredgon Department of Fish and Wildlife at theilr address, by
regular matil, postage-prepald, this 26th day of April, 1991, as
follows, to-wik:

Oregon Departmenbt of Fish Wildliife
2501 8SW Firvst Ave,

Portland, Oregon 9720/ //// ) e
“ ‘ S5igned: . _rd é;d“:‘ M/

D William L. Springston
HC. 71 Box 64-A
Burns, OR 97720




NEFORE THE UATER RESOHRCRS COMITESDTON oF TR STATE OF OPRGON

T The latier of Tnsbream ) Applicatjon Hos, 71472
Hater Rightes Applilesatinne )
Filed hy the Opregon Deparvitment)
nf Fish and w1414 1o & )

PROUEST FoR REVIRW

L i W

. T
Comas nowv, , ‘f:§QLA&£&&24_t«-rnquosL thoe Walepr Resonpraes
Commig=fon for a revieg and eohbacitod o hearinag on the above ol

forth applicdationg filed by the Ovegen Department of Figh and Wildlire
for Instream water »ights, puarsnant to OAR 690-77-030, Saiv ranah

represent asg followus: ‘
(1) [T .d%?i&b'"v‘“fnnfﬁ a mewmber of the publie

vithin Harney Pnunlv ulie ir a ualer neer andZoy wyhoe pay apply Lo
Appropriate water in the fukure, and thar caid raneh within Harney
County wonld e aduvcranly alffecleod hoe The greant ing of the subject
applications,

(2) The instream wakoyr piahts applied for will he wastefnl,
neconomie, Impractical and vanreasonalxle in that Lhe flow rcates appliaed
for request a higheyr quanbibty of Clow Than s necessary Lo sappork Lhe
fish and wildlife paponlabinnsg invnlved The [lowv vates, timing and
Incation of Lhe Insrream water rights applied for are wasteful ani
nnreasonable and do nel, gorve a pahilic nun,

The instraam water piqght e unnld aliminate many [load
irrigated meadowus which provide habiitar oy Lhe wvartevfowl that fly aver
the Pacific Flyway smd eliminate hahittat foar rhe wildiife Lhat
presantly live in the meadove and savpenawding areas,

Tn the snmmer when alreamflous decreane and Fhe wunler
Femperature warms some of The walter need 1o (laod ivvigabe Teavas bhe
soll and rekurns ko the shpeam. This provides conler temperakbures forv
fish hahitat.

Flood fvrigation recharges the yateyr table. QOver 20
percent of -residential ‘water in Havrney County c¢omes from wells, This
Includesg the cities of Burnsg and Hines. TInstreawm yater rights wouldd
not allow the water tahleg 1o he vecharaged,

{3) The praposed instyream wakar rights will impede the
orderly economic development. of the uatnrs involved for multiple
purposes sincee gald rights will apprepriate all remaining available
vaters in the streamss nameard, and prevenl. any further appropriations by
other water users, Ay other potantial naesg of the water resource are
foreclosged by Lhe axcessive amonbbls applied for and Lhe applications
will jeopardize and have a signifirant adverse affect on the use of
water for the hreadeat range of pohlic~ gnod,

(4) The applicationg list (lou levels uvhlch exceed the
erstimated average natural (1nw of the invelvad stroaams, The method
nserd of setting flow levels ("Oreqgon llathod") does not adjust for
seasonally natural flow deficienciesn,

{5) The proposged inghveam vaber rights are based on
inaderquate facinal data Lo supporl Lhe [lou levels rvequeasted, Tn



addition, the methodolngy used to determine thae flow rateg ("Oregon
Hethod"} is inherently flawed and sald methodology was applied
inaccurately, and contrary to {ts own c¢riteria and recommendations to
set the proposed flow rates,

Many of these creeks run dry Aduring the summer on an
average vear. - This ranch requesta before any of thege instream flows
he set that five years of data he aceéumuilated showing the actual flow
of these creeks and rivers. For eyample, a guage station on Claw Creek
shows that the creek has been dry for the last three yeaars during late
spring to ltate fall, Silver Craek has not passed the Suntes School for
the past two years. Trout—Creek lias not ewnptied into the Silvies for
the last three years. Also records on the Silvies River for the past
three years show river levels below the minimuws for July through
October, _

(6) The methodology used %o set the flow levels {"Oregon
Method"} 13 not applicahle to some of the invelved streams due to ths
limitationg"of sald methodology.

{7} The zstandard used to get flow rates appears to be based
on optimum production levels-and/ofr optimum henefits, rather than the
minimum quantities necessary to support fish and wildlife populations.

(8} The instream watar rights applied for will he
prejudiclal to the public interest due to Lthe excessgsive flow rates
requegted and the appropriation of all remaining available waters.

(9} “The use applied for in avery stream 18 to provide for
migration, Bpauning, egqg incubation, fry emergence, and/or juvenile and
adult rearing for specified species of flsh whereas, In fact, Buch use
ag to all the specier named in the various applications and as to all
such fish activity deers not exist within all such skreams. There 18 no
allegation that such use exists within the subject streams, and there
i8 no statytory or reagonable justificalbion to apply for the protection
of a use that does not exist.

(12) Granting the applicatinng as fFiled prevents permits for
the develophent. of off-stream wvatering facilitles for stockwater
purposes, and Interferes with altevrnatives for stockwatering as part of
riparian area management,

+Tf thege. instream flows are approved asg applied for
they will havn a significant impact on many of our ranch decreasing
and/or eliminating hay production and livestoek watering., With thesa
decreases the economic¢ viahility of this family owned operation is in
question, These opavations are the maln support for the local tax hase
for .this caunty, which.would result in less income to support all tax
bagsed services such as our hospital, schools, and roads.

: . Rasad on the above soet forth considerations,
ilLﬂﬁLﬁ%%?Zﬁh?{éﬁ_ranu-st that they be a party to a contested case
hearing ‘o he' Ponducted review the applications filed by the Oregen
Department of Fish and Wildlife. Dbue to the ohjectinng ralsed to sald
applications, the ingteam.wvater rights should he rejected and the ODFW
ordered to halt any further applications for instream water rights
until sueh time as the applications are supported by adequate factual
data and proper ntilization of acceptahle scientific methodology. In

the alternative, sald instream water rights should be reduced to
minimum flow rates reasonably necessary to support fish and wildlife



subject to existing water rights, vith a condition to exempt the use of
water for Jdomestic or human eqnzumpbinn and livestock useg,

RERSPRCTRULLY KRURHTTITEND Thie 26th day of Aprilil, 199)

: : -P-w.' Lf,@
| Loy ¥

MAame

) ;"“'P‘dé?ess_'%ﬁm :




Certificate of Hailing

his 18 to certify that the above and f{oregoing was duly served
upon Lhe Oredqon bepartment of Filsh and Wildlife at thelr address, by
regular mail, postage-prepaid, this 26th day of April, 1991, as
follows, to-wits ‘ :

Oregon Department ol Fi{sh ™ "Wildlite : N
25@1 8W First Ave, '’ g
qutland, Oregon 97267




REFORE THE WATER RESOURCES COMNINESSION OF THE STATE OF OPEGﬁH
In The llatter of Tnetrean ) Application Mom, 71472
Water Rights Applleations )
Filed hy the Oregon Departmant)
nf Figh andWi1171fe " )

RDROUESRT FOR REVIEW

Clomas nov, ﬁj%égééggéﬁzgﬂ o ragquest the Wateyr Resounrces

Commission for a reviewu and enntee@ad raap heaving on the above sel
forth applications filed by the Oregon Departwent of Fish and Wildlife
for ingtream water yights, pursnant teo OAR 690-77-030. Said ranch

represent as. fol S¥
(1)y | ~_¢44£g4£523 pad L Yopracenlta a memher of the pubhlie

within Harney founty uhn dg 6 water neer and/or uhe may apply to
appropriate water in the futurs, and that said ranch within Harney
County would he adveraely affected by the granting of the subject
applications,

(2) The dinstraam water jpights applied for will he wastefnul,
uneconomic, impractical and mwnreasanalle in that Lhe flow rataes applied
for request a higher quantity of Clow than is necessary to support the
fish and wildlife popolationsg invnlund.  The Fflow rates, timing and
location of Lhe instyream walter rights applied for are wasteful and
unreasonable and do net gerve a public nun,

The inatream wvater rvight«e would aliminate many fload
lrrigated wmeadnug which provide habirtal far tha wvatevfowl rhat fly over
Lhe Pacific Flyway and eliminate habitat for the wildlife that
presantly live in the meadoue and @nvrenndineg acveas.

™n rhe ctmmer when streamflows decraase and the wvaler
temperature warms some of the water need to (lood ivvigalke Teavas the
s0l1l apd returns to the stream. This provides cooler temperakbures for
fish hahitat,

Flood divrigation rechargne the yater tabhle. Over 2960
percent of ‘residential water {n Hatney County comes from wells., This
includeg the c¢lties of Burng and Hineg. Tnskream water rights would
hot allow the water tabhles 1o ba vecharged,

(3) The propos=ed inzltream watar rights will impede the
orderly economic development of the uaters involved for hultiple
purposes since sald rights will apprapriate all remaining available
vaters in the streams named, and prevent any further appropriations by
other water users. Any okbher poteplial nsesg of Lhe water resource are
foreclosed by the excessive amounle appliesd for and Lhe applications
wil) jeopardize and have a signifirant adverse affect on the use of
water for the hreadest range of puhlic qood,

(4) The applications list flrwy levels which exceed the
estimated average natural flow of the involvad streamg. The method
used of setting flow levels ("Oreqgon lethod") does not adjust for
gsrasonally natural flow deficiencies,

(5) The proposed inghLream waler rights are basged on
inadequate facinal data bo supparl Lhe flou levels vequested. Tn



addition, the methodolngy used to determine the flow rates ("Oregon Sy
Hethod”) 18 Inherently flawed and sald methodology was applied
inaccurately, and c¢ontrary to {ts own c¢riteria and recommendations to

set the proposed flow rates,

Hany of thege creeks run dry rduring the gummer on an
average year, This ranch raquests before any of these instream flows
hbe set that five years of dala he accumulated showing the actual flow
of these creeks and riverg. For syample, a ¢guage station on (law Creek
shows that the creek has heen dry for the last three years during late
spring to late fall. Silver Craek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Sillvies for
the last three vears. Mlso records on the Sllvies River for the past
three years show river levels below the minimums for July through
October,

{6} The methodology used Lo set the flow levels {"Oregon

Method") ig not applicable to some of the involved streams due to the P
limitationg"of sald methodology. S
' {7} The =tandard used to sat flow rates appears to be based . .
on optimum productlion levels-and/or optimum bhenefits, rather than the : i

minimum quantities necessary to support fish and wildlife populations,

N (8) The instream water rights applied for will bhe
prejudicial to the publie interest due to the excessive flow rates
requested and the appropriation of all remaining available waters.

(9) 'The use applied for in every stream ig to provide for
migration, spawning, egy incubation, fry emergence, and/or juvenile and ;
adult rearing for specified species of fish whereas, In fact, such use Y A
as to all the species pamed in the various applications and as to all o
such fish activity doess not exist within all such streams. There 15 no v
allegation that such use exists within the subject streams, and there
18 no statutory or reasonable justification to apply for the protection
of a use that does not exist,

{18} Granting the applications as filed prevents permits for
the development of off-stream watering facilitles for stockwater
purposes, and interferes with alternatives for gtockwatering as part of
riparian area managemant, '

If these Instream flows are approved as applied for
they will have a sgignificant impact on many of our ranch decreasing
and/or eliminating hay production and livestoeck watering. With these
decreages the economic viahility of this family owned operation ig in
question, These opevations are the main support for the loc¢al tax base
for this cnunty, which would result in less Iincome Lo support all tax
baged services gnch ag our hospital, schools, and roads,.

Rarad on the ahove sob forth considerations,

&%lﬁaaga?{Zwuéxg/request that they be a party to a contested case
hearing to W¢ conducted review the applications filed by the ODregon
Department of Filsh and Wildlife. Ine to the ohjections ratsed to mald
applications, the insteam.watev rights should be rejected and the ODFW ‘
ordered to halt any further applicatiens for instream water rights . e
until such time ag the applications are supported by adequate factual f ‘
data and proper ntilization of acceptable scientific methodology. In SR
the alternative, sadd instream water rights should bhe reduced to '?uf'
minimum flow rates reasonably necessary to support fish and wildlife S




subject to existing water rights, wvith a eondition tn egempt the usee of
water for domestic or human cansumpbion and livestaook uses.

ea WRSPROTPULILY. SUBHTTERD thic 2680 day of April, 1991

By:_ @Lﬁé& O%%ML/

F\r]r‘lrnvq é,t(
ﬁ 77@@
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Certificate of Hailing , oo

Thig is to certify that the above and foregoing was duly served
upon tha Oregon bepartment of Figh and Wildlife at thelr address, by’
regqular mall, vostage-prepaid, this 26th day of April, 1991, as
tollows, to-wit: -

Oregon Department of Fish Wildlife n ' :
2581 8W First Ave, . i

Portland, Oregon 97207 )
Sigued
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REFORE THE WATER RESOURCES COMITSIION 0F THE STATRE OF ORRGMEL -

Ll Fs

In The Hatier of Inelrean ) Application Mos, 71472
Hater Rights Applications )
Piled by the Ovragon Nepariment)
nf Figh and Wildlife )

DAQHTEST FOR REVIEY

fomas nov, G2 Lo vequest the Hater Resources
Commission for a reviag and
forth applications filed by Lhe Orvedgoen
for instream watdr »nj prrsuant
represenl ag follwis.

(1), [N ¢ “oente a member of the public
within Harney County ghe is & water e and/or whe pay apply ta
appropriate water in the future, and/ that caid raneh within Harney
County would be adversely affected he 1le granting of the subject
applications,

(2) The instream water riaghts applied for will bhe wvastefnl,
uneconomic, impractical and unyreaasaonable in that the flow rates applied
for request a higher quantity of (1nw than is necesgary Lo support the
fish and wildlife populatione involuen The flow rateg, timing and
location of Lhe instream water vights applied for are wasteful and
unreasonable and do net sexve o public van,

The instyeam wateyr riqghts yould eliminate many flood
irrigated meadows which provide habital for the uvaterfoul that fly aver
tthe Pacific Flyway and eliminate habital for the wildlife that
presently live in the meadoye and snvveoandinsg areas,

¥ Tn the svmmer whepn streamfloga decreaes and the wvater
Lemperature warms some of Lhe wuatey veed to fland irvigalbe leaves the
=01l and returns to the =tream. This provides conler temperatures for
fish hahitat,

“ontest e ofhiee hearing on the above et
Department. of Figh and Wildlife
OAR 690-77-230, Said ranch

Flood ivrigation rocharges the gater table, Oveypr @0
percent of residentinl wvater in Harvey County comes (rom wells, This
includes the c¢itiesse of RBorps= and Hinas, Tnstrean yater vidghbte wonld
not alleow the vater tahloe ta o yeohgroaad,

3 The prapeoced ipatream waler vights aill fwmpede tha
orderly economic development of 1he uaters invelvad for maltiple
purposes since gaid righrte gjl1l appropriste all pewmaining availahle
vaters in the streame named, and prevent any further appropriations hy
other vatey users, Auy obher potential nees of bthe water resource are
foreclosed hy 1he vxcessive amonnts applicd fov o and the applications
will jeopardize and have a cignificant adueras affect on the nse of
water for the hroadec) yange Af poablie goad

(4)  The applications l1ict 1oy leyals uhich evenad the
ragtimat el Averdadgoe paaraeal Floy of the inuvelusd ab voame, Tha met o
usad of =setting fleu lavals ("Oraqon Hothad™) Jdoea nat adijnet  forp
seasgonally natural flay daficienciass,

(5 The proposed instrsam wator pights are haged on
inadequate facinal data ta capparlt the flag levals requestaed, Ty




addition, the methodology used to determine the flow rates ("Oregon
Method") is inherently flawed and said wmethodology was applied
inaccurately and contrary to its own criteria and recommendations to
set the proposed flow rates,.

Hany of -these: ¢reeks run dry during the summer on an

average year. This ranch requests hefore any of these instream flows
be set that five years of data be accumulated showing the actual flow
of these creeks and riversgs. For example, a guage station on Claw Creek

shows that the creek hasg been dry for the last three years during late
spring to late fall. Silver Creek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Silvies for
the last three years. DMlso records on the Silvies River for the past
three years show river levels below the minimums for July through
Octoher,

(6) The methodology nsed to set the flow levels ("Oregon
Method") is not applicahle to some of the involved streams due to the
limitations of said methodology.

' (7) The standard used to set flow rates appears to bhe based
on optimum production levels and/or optimum henefits, rather than the
minimum quantities necessary to support fish and wildlife populations.

(8) The instream water rights applied for will be
prejudicial to the publie¢ interest due to the excessive flow rates
requested and the appropriation of all remaining available waters,

(9) The use applied for in every stream is to provide for
migration, spawning, egyg incubation, fry emergence, and/or juvenile and
adult rearing for specified species of fish whereas, In fact, such use
as to all the specles named in the various applications and as to all
such fish activity does not exist within all such stréamg. There is no
allegation that such use exists within the subject streams, and there
18 no statutory or reasonable justification to apply for the protection
of a use that does not exiast,

(10) Granting the applications as filed prevents permits for
the development. of off-gtream watering facilities for stockwater
purposes, and'interferes with alternatives for stockwatering as part of
riparian area management,

Tf thege insktream flows are approved as applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating bhay production and livestock watering. With these
decreases the economic viability of this family owned operation is in
question. These opervaltions are rhe main support for the local tax base
for this county, which would result in less income to support all tax
bhaged sexvigks such as our hospital, =schools, and roads.

Rased on the ahove set forth congiderations,

request that they he a party to a contested case
hearing to he¢ conducted review the applications filed by the Oregon
Department of Fish and Wildlife. Due to the ohjections raised to sgaid
applications, the insteam watev rights should he rejected and the ODFY
ordered to halt any further applications for instream water rights
until sueh time as the applications are supported by adequate factual
data and proper utilization of acceptable scientific methodology. In
the alternative, said instream water rights should he reduced to
minimum flow rates reasonably necessary to support fish and wildlife




subject to exiatlng water rights, with a condition to exempt the
water for domestic or human ﬂoanmptlon and livestock uses.

RESPECTFULLY SUBHITTED this 26th ay%plil 1991
By QD/ M«Q
|V

use of

Add?:es;;%;{i}?,@
—ra e




Certificate of Mailing

This is to certifty that the above and foregoing was duly served
by

upon the Oregon Department of Fish and Wildlife at their address,
regular mail, postage-prepaid, this 26th day of April, 1991, as
follows, tojwitz .
Oregon Department of Fisgsh Wildlife
2591 SW First Ave.
Portland, Oregon 97207

Signed:




REFORE THE WATER RESOURCES COMHISSION OF THE STATE OF OREGQN
In The lHatter of Instream ) Application MNosg., 71472
Water Rights Applications )
Filed by the Oregnn Department)
of Fisgh and Wildlife )

REQUREST TOR RREVIEW

L
Comes nowu, Aé&&%ééqgéaaz;éZl, Lo request the Water Regources

Commission for a revisw and contested case hearing on the above get
forth applications filed by the Oreqgon Department of Fish and Wildlife
for instream water rights, pursuant to OAR 690-77-93@. Said ranch

represent as followug: )
(1) Uas _Mélééétgﬂéi represents a member of the publie

within Harney County who is a water user and/or who may apply to
appropriate water in the fukture, and that said ranch within Harney
County would be adverselyraffected hy tha granting of the subject
applications,

{2) The instream water rights applied for will be wasteful,
uneconomic, impractical and unveasonable in that the flow rates applied
for request a higher ¢uantity of flow than is necessary to support the
fish and wildlife populations involved. The flow rates, timing and
location of the instream water rights applied for are wasteful and
unreasonable and do not serve a pubhlic use.

The instream water rights would eliminate many flood
irrigated meadows which provide habhital for the waterfowl that fly over
the Pacific Flyway and eliminate hahitat for the wildlife that
presently live in the meadous and surrovnding areas.

In the summer when streamflows decreaze and the water
temperature warms some of the water ueed to flood irrigate leaves the
soil and returns kLo the stream. This provides cooler temperatures for
fish habhitat.

Flood irrigation recharqges the wyater table. Over 90
percent of residential water in Harney 'runty comes from wells, Thig
includeg the cities of Burng and Hines. Instream wvater vights would
not allow the water tahles tn he rvrecharand,

(3) The proposed instream water rights will impede the
orderly economic¢ development of the waters involved for multiple
purposes since said rights will appropriate all remaining available
waters in the streams named, and prevent. any further appropriations by
other water users, Any other potential vegeg of the water resgource are
foreclosed by the excessive amounts applied fovr and the applications
will jeopardize and have a =ignificant advervrse affect on the use of
water for the hroadest range of pulhlic qood,

(4) The applications list flow levels which excoaed the
estimated average notural flow of the invelvad streams. The methorl
used of setting flow levels ("Oveqgon Hethod") does nnot adjust for
geasonally natural flow deficiencies,

(5) The proposed ingtream walter rights are hased on
inadequate factual Adata Lo =support Lhe flou levels requested, In

"



k)

addition, the methodology used to determine the flow rates ("Oregon
Method") is inherently .flawed and said wethodology was applied
inaccurately and contrary to its own criteria and recommendations to
set the proposed flow rates.

Many of these creeks run dry during the summer on an
average vyear. This ranch requests before any of these instream flowus
e gset that five years of data be accuminlated showing the actual flow
of these creeks and rivers, For eayample, a guage statlon on (Claw Creek
shows that the creek hasg been dry for the lasgt three years during late
spring to late fall. Silver Creek has not passed the Suntex School for
the past two vears. Trout Creek hasg not emptied into the Silvies for
the last three vyears. Also records on the Silvieg River for the past
three years show river levels hbelow the miniwumg for July through
Oc¢tober.

{6) The merthodonlogy used to set the flow levels ("Oregon
Hethod™) is not applicable to some of the involved streams due to the
limitations of said wethodology,

{7) The =standard usged tn set flow rates appears to he hased
onh optimum production levels and/oxr optimum benefits, rather than the
minimum quantities necessary to support fish and wildlife populations,

{(8) The instraam water rightes applied for will he
prejudicial to the public interest due Lo the excessive flow rates
regquested and the appropriation of all remaining availlable waters.

{9} The use applied for in every stream ig to provide for
migration, spawming, egqg dncubation, fry emergence, and/or juvenile and
adult rearing for specified species of fish whereas, in fact, such use
as to all the species named in the various applications and ag to all
such fish activity does not exigt within all such streams., There is no
allegation that such use exists within the subject streams, and there
is no statutory or reasonabhle justification to apply for the protection
of a use that,doeg net exist, ‘

(1@} Granting the applirations as filed prevents permits for
the development of off-stream watering facilities for stockwater
purpeses, and interferes with alternatives for stockwatering as part of
riparian area management.,

Tf thege instream flowg are approved as applied for
they will have a significant impact on wmany of our ranch decreasing
and/or eliminating hay prodoction and livestork watering., With rthesge
decreases the economic viahility of this family owned operation 1s in
question. These operations are the main support for the local tax hase
for this county, which would result in less income to support all tax
baged services gsuch az our heospital, schonls, and roads,
ased on the above set forth considerations,

recgquest that they bhe a party to a contested case
hearing to be conductad review the applications filed by the Oregon
Department of Figh and Wildlife., Due to the obhjections raised to said
applications, the insteam water rights should be rajected and the ODFY
ordered to halt any further applications for Instream water rights
until such time ag the applicatinmg are supported hy adequate factual
data and proper ntilization of accaeptable scientific methodology. In
the alternative, said instream water rights should be reduced to
minimum flow rates reasonably necegsary to support fish and wildlife



subject to existing water rights, with a condition to exempt the use of
water for domestiec or human consumption and livestock uses,

RESPECTFULLY SUBHITTED this 26th day of April, 1991

Name 4 RThvVR /“/W/;; P‘&C‘;/'\"
L Rddress Sf-ap YT | Box ¢9 /R
I:B-L;rh ‘“\_l.("??i,«—r«',jp..., (1775{0




REFORE THE WATHR RESOURCES COMIITSSION OF THE STATE OF“ﬂﬁﬂﬁhN_

'n The lHatlier of Tn=treanm } Application Mos, 71472

Mater Rights Applications ")

Filaed hy the OQreqgon Depaviment )
}

nf Figh and Wildlife

nEouRnSsYT FOR REVIEV

/.(
Comes nov, [4/ éh( (ngg a Lo raquest the Hater Resources

Commiszion for A revieou and rnnif"'v r :» hearving on the above set
forth applications filed by the Oreasn Department of Figh and Wildlife
for instream water rights, pursnant ta OAR 690-77-030, Said ranch
represent as folloays:

(1) ,,__Z/Za/ aya /K/L;a/ toaprasapnlts a memher of the public
within Harneyv founty uhe s a vilar neosr and/Zor wvho pay apply In
appropriate water in the forture, and that caid vanch within Harney
County would he adverenly. affected bo thae grantivg of the sabject
applications

(2) The instream wat=ay viqghte applied for will he wastefnl,
wneconomic, impractical and qanmreasonable in that the flow rates applied
for requasgt a highelr quantity of Flow than is necessary Lo suppert the
fish and wildlife popolatisang involusd.  The flow yatees, timing anf
location of Lhe inetream uatey riqghts applied for are wasteful and
unreasonable and Ao net seyve s public nen,

The incrream vatay rights gonld aliminate many flond
irrigated meadnuysg wyvhich provide habitar fov tLhe gatevfowl that fly over
the Pacific Flyway and eliminate habitat for the wildlife that
present ly live in the meadovys and copyryonnding areas,

In rhe svmmer when streamflowus decrease and the water
Femperature warme =ome of he watoar nesd 1o flood irvigate Teaves the
so0il and returns to the stryeam., This provides coolay temperatureg for
fish hahitat,

Flood dirrigation vrecharges 1he gateyr tahble, Over 20
percent of residential vater in Harney County comes from wells, Thie
includeg the citiee oF Purns and Hines, Tnstream water viahts gould
not allow the watey ftahleg 1o he vechavaed,

(3) The prape«ad instream watepr vrights «ill impede the
orderly economic development. of the uvaters involved for mmaltiple
purposes since gaid rights will appropriate all remaining available
vaters in the streams named, and prevent any further approprviations by
other water users, Any obher potenljial nses of The yatev resource are
foreclosed hy the excessive amonnble applicd faov o and the applications
will jeopardize and have a significant advearse affect on the nse of
water for the hroadest yrange of public good,

(4)  The applications list flow levels which eveceed the
agtimated average notural flow of the invelvad gstreoamg.  The method
used of setting flow levels ("Oveqon Hethad”) Jdoes nob adjnst  for
geasonally natural flow deficienciag,

(5) The proposed instream walter rights are based on
inadecquate facinal data Lo smupport the flou levels requastoed, Tn



& ‘ i

addition, the methodology used to determine the flow rates ("Oregon
Method") is inherently flawed and said methodology was applied
inaccurately and contrary to its own criteria and recommendations to
set the proposed flow rates,

Hany of thesge c¢reeks run dry during the summer on an
average vear.' This ranch recquests befove any of these instream flows
be set that five years of data he accumnlated showing the actual flow
of thesge creeks and rivers., For evample, a guage station on Claw Creek
shows that the creek has been dry for the last three years during late
spring to late fall. Silver Creek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Silvies for
the last three years. Also records on the Silvies River for the past
three years show river levels below the minimums for July through
October,.

(6) The mathodnlogy used to =set the flow levels ("Oregon
Hethod") is not applicable to some of the involved streams due to the
limitations of said methodology.

' (7)) The standard used to set flow rates appears to be bhased
on optimum production levels and/or optimum benefits, rather than the
minimum quantities necessary to gupport fish and wildlife populations.

(8)  The insgtream water rights applied for will he
prejudicial to the public interest due to the excessive flow rates
requested and the appropriation of all remaining available waters.

(9) The use applied for in every stream is to provide for
migration, spauning, egqg incnhation, fry emergence, and/or juvenile and
adult rearing for specified species of fish whereas, in fact, such use
ag to all the species named in the various applications and as to all
such fish activity does not exist within all such streams. There is no
allegation that such use exists within the subject gtreams, and there
is no statutory or reasonable justification to apply for the protection
of a use that does not evist.

(16) Granting the applications as filed prevents permits for
the development of off-stream watevring facilities for stockwater
purposes, and,interferes with alternatives for stockwatering as part of
riparian area management,

Tf these instream flows are approved as applied for
they will have a significant impact on many of our ranch decreaszing
and/or eliminating hay production and livestock watering. With these
decreases the economic viability of this family owned operation is in
question. These operations are the main =upport for the local tax hase
for this county, which would result in less income to support all tax
based services such as our hospital, schools, and roads.

/ Racerd on the alhove set forth considerations,
/4ZL”AUA£,42}y477’request that they be a party to a contested cage
hearing to he conducted review the applications filed by the Oregon
Department of Figsh and Wildlife. Nue to the obhjections raised to said
applications, the insteam water rights should be rejected and the ODFW
ordered to halt any further applications for instream water rights
until such time as the applications are supported by adequate factual
data and proper ntilization of acceptahle scientific methodology. In
the alternative, sald instream water rights should be reduced to
minimum flow rates reasonably necessary to support fish and wildlife




suhbject to existing water rights, wvith a condition to exempt the use of
water for domestic or human consumption and livestock uses.

aon

" RESPRCTFULLY SUBHITTRED this 26th day of April, 1991

RS’=_4/,;/'QZ &y (t//‘{// é"’ Z;C ;V \5\96‘/{/3)"

Mame __ﬂgé/i_/% -
Rddress%,/zx 2 Lxp ! —ﬁ /,'/ay'?l

G 7728




Certificate of Hailing

This 1s bto certitv that the ahove and foreqoing was duly served
upon the Ovegon Department. of Fish and Wildlife at their address, by
reqular matl, postage-prepald, this Zeth day of April, 1991, as
follows, to-~wit:

Uregon Department of Flsh Wiltdlife
2%01 8% First Ave.
Portland, Oregon 9120/
Signed:
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BEFORE THE WATER RESOURCES COMHISSTON OF THE STATE OF OREGON
In The Hatter of Inskream ) Application Nes, 71472
Water Rights Appllcatrions )
Filad by the Oregon Department)
of Fish and Wildlife )

REQUEST FOR REVIEW

Comes now, Jyéﬁﬁthuué Son ., Lo request the Water Resources

Commission for a revieu amnd)contested case hearing on the above set
forth applications filed by the Oregon Department of Fish and Wildlife
for instream water rights, pursnant to OAR 690-77-030. Said ranch
represent as f”‘iOVE’aMbJﬂf .. .

(1) klifing +. Son____ represants a member of the public
within Harney County Ahe is a water user and/or whn may apply to
appropriate water in the future, and that said ranch within Harney
County would he adversely affected by the grant.ing of the subject
applications.

(2) The instream watar rights applied for will bhe wasteful,
uneconomic, impractical and unvreasonable in that the flow rates applied
for request a higher quantity of flow than is neceszsary to support the
fish and wildlife popnlations invelved. The flow ratesg, timing and
location of the instream water rights applied for are wasteful and
unreagonable and do not serve a public usge,

s The instream watar rights would eliminate many flood
irrigated meadows which provide hahitat for the waterfowl that fly over
the Pacific Flyway and eliminate habitat for the wildlife that
presently live in the meadows ‘and surronnding areas.

In the suwmmer when styreamflows decrease and the water
temperature warms gome of the water used to flood irtrigate leaves the
soll and returns to the stream., This provides cooler temperatures for
fish habhitat.

Flood irrigation recharqges the wvater table., Over 90
percent. of residential water in Harney County cemes from wells. This
includes the c¢ities of Burng and Hines. Instream water vights would
not allow the water tahles to be recharand,

(3) The praposed inztream water rights will impede the
ordexly economic development of the vaters invelved for multiple
purposes since saild rights will appropviate all remaining available
vaters in the styeams named, and prevent any further appropriations hy
other water users,. Any other patential uvees of the water resource are
foreclosed by the excessive amonnle applied for and the applications
vill jeopardize and have a significant adverse affect on the use of
water for the hroadest range of public qnod,

(4) The applications list flow levels which exceed the
estimated average natural flew of the invelvad gbreams. The method
used of setting flow lavels ("Orvegon Hethod") does not adjust for
grasgonally natural flow daficiencies,

(5) The proposed instveam water rights are hased on
inadequate factinal data Lo supporlk Lhe flow levels vequested. Tn
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addition, the methodology used Lo determine the flow rataes ("Oregon
Hethod") is inherently flawed and said methodology was applied
inaccurately and contrary to its own eriteria and recommendations to
set the proposed flow rates,

Hany of these creeks run Adry during the summer on an
average year. This ranch requests bheforve any of these instream flows
e set that five years of data be accoummilated showing the actual flow
of these creeks and rivers., TFor example, a guage station on Claw Creek
shows that the c¢reek hasg heen dry for the last three years during late
spring to late fall, Silver Creek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Silvies for
the last three years. Also recordsg on the Silvies River for the past
three years ' show river levels'below the wminimums for July through
October.

(6) The methodology used to set the flow levels ("Oregon
Hethod") is not applicable to some of the involved streams due to the
limitations of said methodology.

{7) The standard used to set flow rates appears to he bhased
on optimum production levels and/or optimum henefits, rather than the
minimum quantities necessary to support fish and wildlife populations.

{8) The instream water rights applied for will bhe
prejudicial to the public interest Aue tn the excessive flow rates
regquested and the appropriation of all remaining available waters.

{8} The use applied for in esvery streaam is to provide for
migration, spawning, egq incnbation, Try emergence, and/or juvenile and
adult rearing for specified species of fish whereas, in fact, such use
as to all the species named in the various applications and as to all
such fish activity does not axist within all such streams. There is no
allegation that such use exists within the sgubject streams, and there
ig no statutory or reasonable justification to apply for the protection
of a use that does not exist.

_ {1@) OGranting the applications as filed prevents permits for
the development of off-stream watering facilities for stockwater
purpeses, and Iinterferes with alternatives for stockwatering as part of
riparian area management.,

Jf these instream flowes are approved as applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and livestock watering. With thesge
decreases the economic viability of thig family owned operation is in
question. These operations are the mailn support for the local tax base
for this ecounty, which would result in less income to support all tax
based serviceg such ag our hospital, schonles, and roads.

Rased on the above set forth congiderations,

P 0/ request that they he a party to a contested casge
hearihg to be conducted review the applications filed by the Oregon
Department of Fish and Wildlife, Due to the ohjections raised to said
applications, the insteam water rights should be rejeacted and the ODFW
ordered to halt any furkther applications for instream water rights
until such time as the applications are supported hy adequate factual
data and proper ntilization of arceptable scientific methodology. In
the alternative, said instream water rights should be reduced to
minimum flow rates reasonahly necessary teo gupport fish and wildlife




subject to existing water rights, with a condition teo exempt the use of
water for domestic or human consumption and livestonk uses.

RESPRCTFULLY SUBNHITTED this 26th day of April, 1991

By: /?a—na.gjg ﬂm;ﬂ
Hame 1&2%52&4%0 wlwﬁé? Sasm

Address el

gm R
PRIAL




Certificate of Mailing

This 18 to certifv that the above and foregoing was duly served
upon the Oregon bDepartment of Fish and Wildlife at their address, by
regular mail, postage-prepaid, this 26th day of April, 1991, as
follows, to-wit:

UOregon Department of Fish Wildlite
2501 HW First Ave,
Portland, Oregon 97297

Signed: Aaﬂﬁﬁ%é_ aﬁCZii%iT




REFORE THE UATER RESOURCES COHNISHION OF THE STATE O ORRGOM

In The llatter of Tnebveam ) Application Moz, 71472
Water Righte Applications )
iled hy kEhe Oregnon Department)
nf Figh andvild1ifn B )

NEOURST FOR REVIRY

—
' 2l LD
CComas nou, S 2 , ko request the Waker Resonrvces

Commiggion for a review and coantent caen heaving on the above sel
forth applications filed by the Ovedon Department of Fish and Wildlife
for instream water rights, pursuant teo OAR 690-77-230. Said ranch
represant as. fojlous: .

(1) ,",9}5_‘____,(:'__5_3:_@_&?_@959 tepryananls a member of Lhe publie
vithin Harney County uhe i8 a vater neer and/or yhe may apply bn
appropriate water in the future, and that sald ranch within Harney
County would be aduveraely affected he the qranting of the subjaect
applications.

(2) The instream water pights applied for will be wasteFful,
uneconomle, Impractical and unveasonalle in that Lhe flow rates appliad
for request a higher quantity of flow than is necessary to suppork the
fish and wildlife paponlationsg dinvnlved.  The flow rates, timing and
location nf Lhe insbtyeam waler rights applied for are yasteful and
unreasonahble and do net serve a puhlic nen,

The ingtream vataer viqghte would aliminakte many [lond
irrigated meadows which provide habital for Lha vatevfowl that fly overy
the Paclfic Flyway and eliminabte habitat for the wildlife that
presently live in the meadoue and snvieonudineg areas.

o T the gsuwmer when streamflous decrease and Lhe wvater
temperature warms some of Lhe watar need 1o flood irvigate Teaves the
soll and treturns to Lhe stream. This provides cooley temperatures for
fish hahitat,

i i

Flood ivrigation recharges the yater tahle. Over 20
percent of ‘residential -water in Harney County comns from wells., This
includes the c¢ibies of Burng and UHines., Tnstream watar prights would
not allow the water tahlesg tao he vrecharged,

(3) The proposad inskream water rights will impede the
orderly economic dabelopment. of the uvatnrs involvard for multiple
purposes since sald rights will appreapriate all rewmaining available
vaters in the streams named, and prevent any further appropriations by
other water users. Any other potenbkial nses of the water resgource are
foreclogsed by the excessive amountsg applied for and the applications
will jeopardize and have a significant advarse affect on the use of
water for the hroadeat ranges aof puhlis qnoad,

{4) The applications list flew levels uhich exceed the
estimated average natural flow of the involvad gtreamg. The method
used of setting flow levels ("Ovegon Hethod") does not adjust  for
geasonally natural flow deficiencies,

(5) The proposed inghream walter rights are based on
inadequate factnal data Lo supparlt Lhe flou levels requasted., In

?
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addition, the methodolngy used Lo determine the flow rates ("Oregon S
ethod") is inherently flawed and sald melhedology was applied
inaccurately, and contrary to {ts oun ¢riteria and recommendations to

set the proposed flow rates,

Hany of these creeks run dry during the summer on an

average year. This ranch requests hefore any of these instream flows
be set that five vears of data he arcumnlated showing the actual flow
of these creeks and rivergs. For evxample, a ¢uage station on Claw Creek
shows that the creek has bheen dry for the last three years during late
spring to late fall. Silver Creek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Silvies for
the last three years. AMlso reconrds on the Silvies River for the past
three years show rilver levels bhelow the minimuws for July through
Cctober, ,

{6) The mathodology used to zelb the flow levels {"Oregon S
Method”) 13 not applicable to some of the invalved streams due to the b
limitations"of said methodology. :

{7) The standard used to sat flow rates appears to be bhasged _
on optimum productinn levels and/or optimum benefits, rather than the W
minimum quantitles necessary to support fish and wildlife populations. T

(8) The instream water rights applied for will he e
prejudicial to the publie,interest due to the excessive flow rates
requested and the appropriation of all remaining available waters.

{9) The use applied for in every stream ig to provide for B
migration, spauning, egg incubation, fry emergenca, and/or juvenile and
adult rearing for specified specieszs of fish whereas, in fact, such use
as to all the speciex named in the various applications and am to all
such fish activity does not exist within all such streams. There is no
allegation that sich use exists within the subject streams, and there
18 no statutory or reasonable justifleation to apply for the protection
of a use that does not exist,

{10} Granting the applications a= filed prevents permits for
the development. of off-stream watering facilities for stockwater
purposes, and interferas with alternatives for stockwatering as part of
riparian area management.,

: Tf£ these instream flows are approved asg applied for

they will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and 1ivestock watering. With these
decreases the economic viahility of this family owned operation is in
gquestion, These operations are fhe wmaln support for the local tax base
for .this county, which would result in less inceme to support all tax
based services sueh ag our hospital, =chools, and roads.

. . o Rarad on the above set forth considerations,

E%h¢g L-ii request that they he a party to a contested case
hearing to beWondunted review the applications filed by the Oregon
Department of Fish and Wildlife, Due to the ohjections raised to gald .
applications, the insteam.water rights should be reiected and the ODFW .
ordered to halt any further applications for instream water rights - s
until such time as the applications arn supported by adequate factual T
data and proper ntilization of accaptable scilentific methodology. In i
the alternative, said instream water rights should be reduced to ' : 'gqlé
minimum f£flow rates reasonably necessary Lo support fish and wildlife S U

T



subject to existing water rights, with a condition

water for domestic or human cansumpbion anf

-4

livestnok uses.

RESPRCTPULLY SURHNTTFRED this 26th day of April,

w20 G

to exempt

the

1991

ugn

of

wane Paue b,

ANddrens

S@%ﬁ

DTh Frp R

Do Box_ 4\
Burus .
Ceaegeedr LTTre
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Certificate of Hailling
Thig ig to certifly that the above and foregoing wag duly served_:
upon the Oregon Department of Flsh and Wildlife at thelr address, by’
regular mall, postage-prepaid, this 26th day of April, 1991, as
tollows, to-wilt:

Oreqgon Department of Fish Wildlife
2501 8W Flrst Ave,

Portland, Oregon 9/287 ' (! SW
’ Signed: k’ (0
'\70. ot 4-\(




REFORE THE WATER RESOURCES COHHISSTON OF THF STATE OF ORREGON
In The MHatter of Tnsktreanm ) Application No=, 71472
Water Rights Applicsations )
FFiled by the Oregon Departmwent)
nf Fish and wWildlife )

/ “BROURST FOR REVIE
/ ’V
CComes nou, /ﬂ/,,/,LAfﬁ&unﬂ Lo rvequest the Water Resources

Commission for a review and “contestaed cage heaving on the above get
forth applications filed by the Oreqgon Department of Fish and Wildlife
for instream water L;jht. pursuant to OAR 690-77-0230, Said ranch

represent as foéjﬁ@" i

(1) [tllecie, Yepregenls a member of the public
within Harney Founry who is a water user and/or who may apply Lo
appropriate water in the future, and that said ranch within Harney
County would be adversely affected hy the granting of the subhject
applications.

’ (2) The instream water rights applied for will be vwasteful,
uneconomic, impractical and unveasonable in that the flow rates applied
for request a higher quantity of flow than is necesgsary to support the
fish and 'wildlife populations involved. The flow rates 3, bLiming and
location of the inskream water rights applied for are wasteful and
unreasonable and do not serve a public use,

The instream water rights would eliminate many  flood
irrigated meadows which provide hahitat for the waterfowl that fly over
the Pacific Flyway and eliminate hahitat for the wildlife that
presently live in the meadovs and sarrounding areas.

In the summer when streamflows decrease and the wvater
temperature warms some of the water used to flood irrvigate leaveg the
g0il and returns teo the stream. This provides conley temperatureg for
fish hahitat.

Flood irrigation recharges rhe wvater table. Over 90
percent of residential water in Harney County comes from wells. This
includes the cities of Burnz and Hines. Tnstream water vights would
not allow the water tahles to he recharged,

(3) The proposed inztream watar rights will impede the
arderly economic development of the uaters involved for mult Fiple
purposes since gaild rights will appropriate all remaining available
vaters in the streams named, and prevent any further appropriations by
other water users, Any other potential nsms of the water resource are
foreclosed by the excessive amounts applied forv and 1 he applications
will jeopardize and have a significant adverse affect on the use of
water for the hreadeslt range of public gnad, oo

{(4) The applications list flow levels which evceed the
estimated average natural flow of the invoelved straams. The method
used of setting flow levels ("Oredqon Hethod") does not ar'ljust for
geasonally natural flow daficianeijos,

(5) The proposed instveam wakter yights are bhased on
inadequate fargtnal data to support the flow levels requested, In



addition, the methodology used Lo determine the flow rates ("Oregon
Hethod”") 1is inherently flawed and said wmethodology was applied
inaccurately and contrary to its ovwn coritevia and recommendationsg to
set the proposed flow rates,

Hany of these c¢reeks run dry during the summer on an
average year. This raneh requests baforve any of these instream flows
he sgset that five years of data he accumulated showing the actual flow
of thege creeks and rivers. For example, a guage station on Claw Creek
shows ‘that the ¢reek has heen dry for the last three years during late
spring to late fall., Silver Creek has not passed the Suntex School for
the past two years. Trout Creek has nob emptied into the Silvies for
the last three years. Also records on the Silvies River for the past
three years show river levels hbelow the minimums for July through
October,

{6} The methodology used to set the flow levels ("Gregon
Hethod") is not applicahle to some of the involved streamg due to the
limitations of said methodology. ‘

{7) The standard used to set flow rates appears to be hased
on optimum production levels and/or optimum henefits, rather than the
minimum quantities necessary to support fish and wildlife populations.

{8) The instream water rights applied for will bhe
prejudicial to the public interest due to the axcessive flow rates
reqguested and the appropriation of all remaining available waters,

{9) The use applied for in every stream 1Is to provide for
migration, spawning, egg incubation, fry emergsance, and/or juvenile and
adult rearing for specified species of fish whereas, in fact, such use
as to all the species named in the various applications and as to all
such filsh activity dones not axist within all sueh streams., ‘There ig no
allegation that such use exists within the subject streams, and there
is no statutory or reasonable justification to apply for the protection
of a use that does not evist,

(1@) Granting the applirationg as filed prevents permits for
the development of off-stream watering facilities for stockwater
purposes, and interferes with altevrnatives for stockwatering as part of
riparian area management.,

If these instream flows are approved as applied for
they will have a significant impact on many of our yranch decreasing
and/or eliwminating hay production and livestork watering. With these
decreases the economic viability of this family owned operation is in
question. These epevations are the main support for the local tayx hase
for this county, which would result in less income to support all tax
baged services such ag our hospital, schools, and roads,

Basecd on the above set forth c¢onsiderations,
request that they be a party teo a contested case
hearing to he conducted review the applications filed by the Oregon
Department of Fish and Wildlife. Due to the objections raised to said
applications, the Insteam water rights should he vajected and the ODEFW
ordered to halt any further applications for instream water rights
until such time ag the applications are =mupported by adequate factual
data and proper ntilization of accaptahle scientific methodology. In
the alternative, said instream water rights should bhe reduced to
minimum £low rates reascnahly necegsary Lo support fish and wildlife




subject to existing water rights, with a condition to exempt the use of
water for domestic or human consumption and livestock uses,

RESPECTFULLY SUBHTTTFn»ih1s 26th day of April, 1991

By: / ﬂ ,c/g,cix (B

NR!TI /,d/(_dze’—ru_u
Address@«;c 9@3 L 7@%/
9772 :f)




Certificate of Mailing

This 1s to certity that the above and foregoing was duly served
upon the Oregon Department of Fish and Wildliife at their address, by
regular mall, postade-prepald, this 26th day of April, 1991, as
follows, to-wit:

Oregon Department of Figh Wildlife

291 BW First Ave,
Portland, Oregon 97207/ /(/
Signed: &K -
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BREFORE THE WATER RESOURCES COMMISSION OF THE STATE OF ORﬁﬁmﬂﬁfqg
R
Tn The Matter of TInstream Application Nos. 71472 "W

)
Mater Rights Applications )
Filed by the Oregon Department)
of Fish and Wildlife )

REQUEST FOR REVIEW

. [
Comes now, l!/él‘fz //zg;;g@p &nd)’nt.o request the Water Resources

Commission for a review and contested case hearing on the above set
forth applications filed by the Oregon Department of Fish and Wildlife
for instream water rights, pursuant to OAR 690-77-030, Said ranch
represent as follows:

(1)W5’J'i Horsiore o %ho‘vgﬂt represents a memher of the publie
within Harney County who is a water user and/or who may apply to
appropriate water in the future, and that said ranch within Harney
County would be adversely affected by the granting of the subject
applications.

(2) The instream water rights applied for will be wasteful,
uneconomic¢, impractical and unreasonable in that the flow rates applied
for request a higher ¢guantity of flow than is necessary to support the
fish and wildlife populations involved. The flow rates, timing and
location of the instream water rights applied for are wasteful and
unreasonable and do not serve a public use,

The instream water rights would eliminate many flood
irrigated meadows which provide habitat for the waterfowl that fly over
the Pacific Flyway and eliminate habitat for the wildlife that
presently live in the wmeadows and surrounding areas.

Tn the summer when streamflows decrease and the water
temperature warms some of the water used to flood irrigate leaves the
s0il and returns to the stream. Thisg provides cooler temperatures for
fish habitat.

Flood irrigation recharges the water table, Over 90
percent of residential water in Harney County comes from wells, This
includes the c¢ities of Burns and Hines. TInstream water rights would
not allow the water tahleg to he recharged.

(3) The proposged instream water rights will impede the
orderly economic development of the waters involved for multiple
purposes since said rights will appropriate all remaining available
waters in the streamg named, and prevent any further appropriations by
other water users. Any other potential uses of the water resource are
foreclosed by the excessive amounts applied for and the applications
will jeopardize and have a significant adverse affect on the use of
water for the hroadest range of public¢ good.

(4) The applications list flow levels which exceed the
estimated average natural flow of the involved streams. The method
used of setting flow levels ("Oregon Method") does not adjust for
seasonally natural flow deficiencies,

(5) The proposed instream water rights are based on
inadequate factual data to support the flow levels reguested, In
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subjeci Lo exlsting water righis, with a condition to awempi the use of

]

water fov domesitla or Duman copasunpinion and Livestook usowg,
i

RESPROTEITLLY SURHTITTEN this 26th day of Apvil, 1991

Ry

b 2. Lsid?—

Wone White Heeerows Krnac S
Nidvess e -tz Tarpaur 24
Buens, Or. §7720.




BEFORE THE WATER RESOURCES COMHISSION OF THE STATE OF OREGON
In The lHatter of, Inshrrean,. J) Application Neg., 71472
Water Rights Applications )
Filed by the Oregon Department)
of Fish and Wildlife )

REQURST FOR REVIEW

Comes nov, SOM vARKI¢C Lvypcgsal to request the Water Resources
Commission for a review and contested case heaving on the above set
forth applicationsg filed by the Ovegon Department of Fish and Wildlife
for instream water rights, pursuant to OAR 690-77-030., Said ranch
represent ag follows:

(1}5nm+ﬂ(UQg+Qo~p025q§/Leprenents a memher of the public
within Harney County who is a water user and/or who may apply to
appropriate water in the future, and that said ranch within Harney
County would he adversely affected hy the granting of the subject
applications,

{2) The instream water rights applied for will be wastefnul,
uneconomic, impractical and unreasonable in that the flow rates applied
for request a higher cquantity of flow than is necessary to support the
fish and wildlife populations involved, The flow rates, timing and
location of the instream water rvights applied for are wasteful and
unreasonable and do not sarve a public usea, v

The instream water rights would eliminate many flood
irrigated meadows which provide habital for the wvaterfowl that fly over
the Pacific Flyway and eliminate habitat for the wildlife that
presently live in the meadows and surronnding areas.

In the =summer when streamflows decrease and the water
temperature warme some of Lhe water used to flood irvigate leaves the
soil and returns ko the stream, This provides c¢ooler temperatures for
fish hahitat.

Flood irrigation recharqges the wvater table. Over 9o
percent of residential water in Harney County comes from wellg, This
ineludes the cities of Burng and Hinoes. Ingtream water vights would
not allow the water tables Yo ha yvecharaged,

(3) The proposed insktyeam water rights will impede the
orderly economic development. of the vaters involved for multiple
purposes since said rights will appropriate all remaining available
vaters in the streams named, and prevent any further appropriations hy
other water usersg, Any other potential uses of the water resource are
foreclosed by the excessive amonnts applied fov and the applications
will jeopardize and have a significant. adverse affect on the use of
water for the hroadesl range of puhlis= goor,

(4} The applications list flow levels which exceed the
estimated average natural flowv of the involvad stroams. The method
used of setting flow levels ("Oregon Hethod”) does not adjust for
geasonally natural flow deficiencies,

(5) The proposed instream waterv rights are hased on
inadequate factual data Lo suppnrt the flou levels requested. Tn



addition, the methodology used to determine the flow rates ("Oregon
Hethod") 1s inherently flawved and said wmethodology was applied
inaccurately and c¢ontrary to its own c¢riteria and recommendations to
set the proposed flow rates.

Hany of these c¢reeks run dry during the summer on an
average year. This ranch recquests before any of these instream flows
be set that five years of data he accumulated showing the actual flow
of these creeks and rivers. For evample, a guage station on Claw Creek
shows that the c¢reek has heen dry for the last three years during late
spring to late fall., Silver Creek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Silvies for
the last three years. Also records on the Silvies River for the past
three years show river levels below the winimums for July through
October.

(6) The methodology nsed to set the flow levels ("Oregon
Method") is not applicable to some of the involved streams due to the
limitations of said methodology.

' (7) The =tandatrd used to set flow rates appears to he based
on optimum production levels and/or optimum bhenefits, rather than the
minimum quantities necessary to support fish and wildlife populations.

(8) The instream water rights applied for will bhe
prejudicial to the public¢ interest dne to the excessive flow rates
requested and the appropriation of all remaining availahle waters.

(9), The use applied for in every sgtream ig to provide for
migration, spauning, egyg incubation, fry emergence, and/or juvenile and .
adult rearing for specified species of fish whereas, in fact, such use
as to all the speciesg named in the various applications and as to all
such fish activity does not exist within all such streams. There is no
allegation that such use exists within the subject streams, and there
is no statutory or reasonable justification to apply for the protection
of a use that does not exist,

(19) Granting the applications as filed prevents permits for
the development of off-stream watering facilities for stockwater
purposes, and intexferes with alternatives for stockwatering as part of
riparian area management,

Tf these instream flows are approved asg applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and livestock watering. With these
decreases the economic¢ viability of this family owned operation is in
question. These operations are the main support for the local tax bhase
for this county, which would result in less income to support all tax
based services such ag our hospital, schonls, and roads.

Based on the ahove set forth considerations,

3””’*£theegéﬂwuwgaﬁxwwest that they be a party to a contested casge

hearing to be ronducted review the applications Ffiled by the Oregon
Department of Fish and Wildlife. Due tn the objections raised to said
applications, the insteam water rights shonld be rejected and the ODFW
ordered to halt any further applications for instream water rights
until such time as the applications are supported by adequate factual
data and proper utilization of acceptable scientific methodology. In
the alternative, said instream water rights should he reduced to
minimum flow rates reasonably necessary to support fish and wildlife



subject to existing water rights, with a condition to exempt the use of
water for domestic or human consumphion and livestock uses.

RESPRECTFULLY SUBHTITTED this 26th day of April, 1991

Name
Rddress

SAM & ARLICE GUNDERSON
HC 71 BOX 102
BURNS, OR 97720



B L el e b

S ———

Certificate of Mailing

't \

This is to certityv that the above and foregoing was duly served
upon the Oregon Department of Fish and Wildlife at their address, by

regular mail, postage-prepaid, this 26th day of April, 1991, as
Lollows, to-wik:

Oregon Department of Fish Wildlife
2591 SW First Ave.
Portland, Oregon 9720/

siqneg;ééiho/iéﬁthhdug;/

- Clin Hundetraop )

e : ! SAM & ARLICE GUNDERSON
HC 71 BOX 102
BURNS, OR 97720



BEVORE THE WATHR RESOURCES Cotdirssion o s sTATE o ORBGON

Ln The HatbLer of InstbLryeam } Applivation Nog., 11472
Water RidbhLls hApplicatiuns )
Filed by the Uredon bepartment)
of ¥Figsh and Wildlive }

HEOUBST FOR REVLIEW

Comes nowv. Triangle Eleven Corp., to request the Water Resources
Commiggion Lor a review and cvontested rcase heaving on the above set
torth applications tiled by Lthe Oregon Department ol Fish and #Wildlife
for instream water rvights. pursuwant to UAR 690-7/-@30. Said ranch
repregsent ag fLollows:

(1} Peila Ranch represents a member of the public within
Hatney County who ig a water user and/or vho mav apply Lo appropriate
water in the future, and that sald ranch within Harney County would be
adversely attected by the granting of Lhe subiject applications.

{2y ‘the instLreawm water rilahts applied for will he wasteful,
uneconomic, impractical and unreasonable in that the flow rates applied
for request a higher guantity of flow than is necessarv to support the
fLah and wildlite populations involved. The tlow rates, Liming and
locacion of the insgtreawm water righls applied for are wasteful and
unreasonable and do nol serve a public uvse.

T"he ingtream water rights would eiiminate wmany tlood
irrigated meadows which provide habitat for the wateyrfowl LhalL fly over
the Pacific Flyway and eliminate habltat for the wildlife that
pregsently five in bthe meadows and survounding areas.

In the summer when slreamilows decrease and the wvater
temperabutre warms some of Lhe water uged Lo {lood irrigdate leaves Lhe
soil and returns Lo the stLream, Thisg provides conler ftemperatures for
tish habitat.

Flood lrrigation rechargeg the water table. Oveyr 90
percent of resgidential water in Hatvhey County cvomes from wells. This
includes the c¢itles ol Burng and llines. Instream water rights would
not allow the water tables to be recharued.

{3y "Yhe proposed instream walter rights will impede the
orderly economic development of Lhe waters invelved for multiple
purposes since said riuhts will appropriate all remainina available
waters in Lhe streams named, and prevent any further appropriations by
other wvater users, Any olther potenttal uses of the water resource are
foreclosed by the excegsive amounts applied ftor and the applications
will jJeopardize and have a significanl adverse aftect on the use of
wabLter for Lhe broadest range ot public goord,

(4} The applicartions list tlow levels which exceed the
estimated average natural Llow of the tnvolved streams. The method
used of setting tlow levels ("Oregon tlethod”) does not adiust for
geasonally natural tlow deficiencies.

{5) he proposed Instream water rights are bhased on
inadequate factual data Lo support the tlow levels reguesgsted. In
addition, the methodoiogyv nsed Lo dnotermine the flow rates {"Oreqgon



Hethod") is inherentiv flawed and said wmethodoloay was applied
inaccurately and cvontrary Lo ils own c¢rileria and recommendations to
set Lhe proposed FKiliow rvates.

Many of these creeks run dry during the summer on ah
average vyear. This ranch requests betore any of these instream flows
be get that tive vears of data be accumulated showing the actual tlow

ol these cvreeks and rivers. For example, a guage station on (Claw {reek
shows that the c¢reek has been dry for the last three years during late
spring Lo late fall. Silver (reek has not passed the Suntex School for
the past two years. Trout Creek has not emptied into the Silvies for

the last three vears. Also records on the Silvies River for the past
three years show river levels below the miniwmums for July through
October.

{6) 'The methodology used to set the flow levels {"Oregon
Hethod”) is not applicable to some of the involved streams due to the
Limitations of said wmethodoiogy.

{'7) "The standard used to set fluw rates appears to be hased
on optimum production levels and/or optimum benefits, rather than the
minimum guantities necessary Lo support tish and wildlife populations.

{3} The instream water rights applied for will be
prejudicial to the public interest due to the excessive flow rates
requested and the appropriation of all remaining available waters.

{9) The use applied for in every streawm is to provide for
migration, spawnindg, euyd ingubation, bry emerdgence, and/or juvenile and
adult rearing for specitied species of Fish whereas, in fact, such use
as Lo all the species named in the various applications and as to all
such fish aectivity does nol exist within all such streams. TThere is no
allegation that such use exists within the subiect streams, and there
ig no statutory or reasonable justitication to apply for the protection
of a use that does nobt exist,

(19) Granting the applicationsg as tiled prevents permits for
Lhe development of off-stream watering facilities for stockwater
purposes, and interferes with alternatives for stockwatering as part of
riparian area management,

1t Lhese instream fFlows are approved as applied for
they will have a signiticant impact on wmany ot our ranch decreasging
and/or eliminating hay production and livestock watering. With these
decreases the economic viability of this tfamily owned operation is in
quesgtion, These operations are the main support for the local tax base
for this county, which would result in less income to support all tax
haged services such as our hospitali, schools, and roads.

Based on the above set forth considerations, Peila
kanch reguest that they hbe a party to a contested case hearing to be
conducted to review the applications f[iled by the Oregon Department of
#ish and Wildlife. Due to the obhjections raised to said applications,
the insteam water rights should be rejected and the ODFY ordered to
halt any further applications Lor instream water rights until such time
as the applications are supported by adequate factual data and proper
utilization of acceptabhle scientific methodology. In the alternative,
said instream walter ridhts should be reduced to minimum flow rates
reasconably necessgary to support fish and wildlife subiject to existing
water rights, with a cvondilion Lo exewmpt tLhe use of water for domestic




or human consumpbtion and Jivestock usges.
RESEPECTHFULLY SUBHLTIED this 26th day of aApril., 1991

i
Bv: ZLQE{"/ g qg e ;LQQ)_;. QLQ(\

V/Hm—m@w;wy
Mike and Sallie Peila
Triangle Eleven Corp.
Box 537
Hines, OR 97738



tertilkicate of Hailina

This is Lo certilby Lthal the above and foregoing was duly served
upon the Oredgon Department of Fish and Wildlite at their address, by
reqular mail. postage-prepaid. this ZoLh dayv ot April, 1991, as
tollows, to-wibL:

Uregon Department of Fish Wildlitfe
2L SW FirsL Ave,
Portland, Uredqon 9720/

"~

- U _
Baaned: /WO g -_L_LQM_‘;\?@:_A(LQ
&1, ut« M /( { //
M1ke and Sallie Peila
Triangle Eleven Corp.
PO Box 537
Hines, OR 97738



BEFORE THE WATHR RESOURCHS COMIIISSLON Ol T'HE STATE OF ORBEGON
In The Matter ol InsLreaw ) Appllication Nos. /1472
Hater RidhiLs Applicallons )
Filed by the Uregon Departmenl)
ol Fish and Wildlite }

REOUBST FUR REVLIEW

Comes now, Peila Ranch, to request the Water Resources
Commigsion for a review and contested case hearing on the above sel
forth applications filed by the Oredgon Department of Kish and Wildlife
for instream water rightsg. pursuant to UAR 690-//-030. Said ranch
represent as lollows:

(1) Peila Ranch represents a member of the public within
Harney County who is a waLer user and/or who mav apply to appropriate
water in the future, and that said ranch within Harney County would be
adversgely attected by the granting of the subject applications.

(2) The instream water rights applied for will be wasteful,
uneconomic, impractical and unreasonable in that the flow rates applied
for request a higher quantikty of flow than is necessary to support the
tish and wildlifte populations involved, T"The flow rates, timing and
location of the instream water rights applied for are wasteful and
unreasonable and do not serve a public use.

The instream wabter rights would eliminate many ftlood
irrigated meadows which provide habitat for the waterfowl that fly over
the Pacitic Flyway and eliminate habitat for the wildlife that
presently live in the meadows and surrounding areas.

In the summer when streamflows decrease and the water
temperature warms some of the water used to Llood irrigate leaves the
so0oil and returng bto the streanm. his provides cooler temperatures for
fish habitat.

Flood irrigation rechardges the wabter table. Over 90
percent of residential water in Harney County comes from wells. This
includes the ¢ities ol Burns and Hines. Instream water rights would

not allow the water tables Lo be recharged.

(3) 'The proposed instream water rights will impede the
orderly economic development of Lhe waters involved for multiple
purposes since said rights will appropriate all remaining available
waters in the streams named, and prevent any further appropriations by
other water users. Anvy other potential uses ot the water resource are
foreclogsed by the excessive amounts applied for and the applications
will jeopardize and have a signilicant adverse atfect on the use of
water for Lhe broadest range of public good.

(4) The applications list flow levels which exceed the
estimated average natural flow of the involved streaws. The method
used of setting tlow levels ("Oregon Hethod") does not adjust for
seasonally natural flow defticiencies.

(5} I'he proposed instream water ridghts are hased on
inadequale ftactual data to supporiL the tlow levels requested. In
addition, the methodoloay used Lo determine the flow rates ("Oregon



ttethod"} is inherentily tlawed and said meLhodoiouy was applied
inacvcurately and contrary to iLs oun criteria and recommendabtions to
get the proposed flow rates.

Hanv of these creeks run dry during the summer on an
average vear. This ranch reguests before any of Lhege instream flows
be get that fFive vears ot data he accumulated showing the actual flow
of Lhese creeks and rivers. For example, a guage station on Claw Creek
shows that the creek has been drv for the last three vears during late
spring to late fall. sSilver Ureek has nol passed the Suntex School for
the past two vears. 'I'rout {reek has not emplied into the Silvies for
the last three yvears, Also records on the Silvies River for the past
three years show river levels bhelow the minimuwg tor July through
October,

{6) The methodologyy used to set the flow levels {"Oregon
Hethod”) 1is not appilicable to some of the involved streams due to the
limitations of said methodology.

(I The standard used to sebt flow rates appears to be based
on optimum preoduction levels and/or optimum benetits, rather than the
minimum guantities necessarv to support fish and wiidiife populations.

18) The insLream water ridhts applied for will be
prejudicial toe the public interest due to Lthe excessive flow rates
requested and the appropriation ot all remaining available wvaters.

{9) I'he use applied for in svery stream is to provide for
migration, spawnindg, eud incubation, frv emerdgence, and/or juvenile and
adult rearing lor specitied species ot fish whereas, in ftact, such use
as Lo all the species named in the various applications and as to all
such fish activibty does nob exist within all such streams. There is no
allegation fthat such use exists within the subiect streams, and there
18 no statuLory or reasonable tugtbification to apply for the protection
of a use that does nol exist.

(10} Granting the applications as f[iled prevents permits for
Lhe development of off-stream walering facilities for stockwater
purposes, and jnterferes with alternatives tor stockwatering as part of
riparian area management.,

1t these instream flows are approved ag applied for
they will have a signiticant impact on many ot our ranch decreasing
and/or eliminating hay production and ifivegtock watering. With these
decreases the economic viability of thig rtamily owned operation is in
question, Thesge operations are the main support ftor the local tax hase
for this county, which would result in less income to support all tax
based services such as our hospital, schools, and roads.

Based on the above sel torth considerations, Peila
Ranch request that they he a party to a contested case hearing to be
conducted to revieu the applications filed by the Oregon Department of
Fish and Wildlife. Due to Lthe objections raised to said applications,
the insteam water rights should be rejected and the ODFW ordered to
halt any further applications ftor instreaw water rights until such time
as the applications are supported by adequate factual data and proper
utilization ot acceptabie scientific methodology. Ln the alternative,
sald instream wvater rights shouild be reducved to minimum flow rates
reasonahtiy necessary to support fish and wildlife gubject to existing
water rights, with a condition Lo exempt the use of water for domestic




or human consumplion and livestock usges.

RESPECTFULLY SUBHLTTED Lhis 26th dav of April, 1991

2/ : ' )
BVV;;RLMJ&Q(%#gé).gg‘ﬁgrn%pf

Jack Peila

FPeila Ranch

Box 846

Buinsg, ovregon 97720



terbLilicate of Hailing
This 18 Lo cerbLily Lhal. Lhe above and toregorng vas duly served
upon Lhe Uredgon Deparbwent. ol Fish and Wyldlite at Lheir address, by
reqular matl. postade-prepald., Lhis 26Lh dav ol April, 1941, as

tollows, Lo-wlb:

Oregon bDeparbment. ol Fish WildlirtLe
A2H0 1L BW KFilrsl Ave,
FPortland, Oreqon N

i P . & —) b
Hluuudaygaﬂy%ﬂcaﬁ.le;@éfﬁ_%%Hh_“
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J'OLI o U lj‘f"‘:t(( e
Pﬁ ‘[ lCi Qa e l-’\ '
{,}bx 537

Hines, OR 47720
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BEFORE THE WATER RESOQURCES COHHUTSSIOM OF THER STATE OF OREGON

In The Hatter of Instrean ) Application Wes, 71472
Water Rights Applications )
Filed by the Oregon Department)
of Fisgh and Wildlife )

REQUEST FOR RREVIEW

CComesg now,/ZégaL“é;u4§$gg&ozf , Lo vecdquest the Water Regources

Commission for a review and contested caze heavring on the above sget
forth applications filed by the Oregon Department of Fish and Wildlife
for instream water rights, pursuant to OAR 690-77-039. Said ranch
represent as follows:

(1) éﬁgy/ . RoSSceo?s represents a member of the publie
within Harney County who is a water user and/or who may apply to
appropriate water in the future, and that said ranch within Harney
County would he adversely affected by the granting of the subject
applications. ;
(2) The instream watar rights applied for will be wastefnl,
uneconomic, impractical and unreasonable in that the flow rates applied
for request a higher quanfity of flow than is necessary ' to support the
fish and wildlife populations involved. The flow rates, timing and
location of Lhe instream water rights applied for are wasteful and
unreasonable and do not serve a publiec use.

The instream water righte would eliminate many flood
irrigated meadows which provide hahitalb fotr fhe waterfowl that fly over
the Pacific Flyway and eliminate. hahitat for the wildlife that
presently live in the meadovs and surrounding areas.

Tn the summer when streamflows decrease and the water
temperature warms some of the water used to flood irvigake leaves the
soll and returns to the stream. Thig provides cooler temperatures for
fish hahitat.

Floond irrigation recharges the vater tahle. Over 90
percent of residential water in Harney County comes from wells. This
includes the cities of Burns and Hines, Instream water vights would
not allow the water tahles teo ha recharagad,

{3) The proposed instream water rights will impede the
orderly economic development. of the wvatere invelvad for multiple
purposes since said rights will appropriate all remaining available
vaters in the streams named, and prevent any further appropriations hy
other water users, Any other potential usges of the water resource are
foreclosed By the excessive amounts applied for and the applications
will jeopardize and have a significant adverse affect on the usge of
water for the hroadest range of pulblic good,

(4) The applications list flow levels which exceed the
astimated average natural flow of the involuad gtreams. The methorl
used of setting flow levels ("Ovegon Hethod") doeg not adjust for
seagonally natural flow deficiencies,

(5) The proposed instream wabtev vights are hased on
inadequate factual data Lo support the floaw levels recquested, Th



addition, the methodology used to determine the flow rates ("Oregon
Method"}) 1s inherently flawed and said wmethodology was applied
inaccurately and contrary to its own critevia and rvecommendations o
set the proposed flow rates.

Hany of these ¢reeks run dry during the summer on an
average year, This ranch recquests before any of these instream flows
he set that five years of data be accumulatred showing the actual flow
of these creeks and vivers., For example, a guage station on Claw Creesk
shows that the c¢reek has heen dry for the last three vears during late
spring to late £all., Silver Creek has not passed the Suntex School for
the past two vears. Trout Creek has not emptied into the Silvies for
the last three years. Also records on the Silvies River for the past
three yvears show river levels below the minimumsg for July through
October,

(6} The methodology used to get the flow levels {"Oregon
Method”) 1is not applicable to some of the involved streams due to the
limitations of said wmethodologyy.

' {7) The standard used to set flow rates appears to be basged
on optimum production levels and/or optimum henefits, rather than the
minimum quantities necessary to support fish and wildlife populations.

(8) The insgtream water rights appliad for will be
prejudicial to the publiec interest due to the excesgive flow rates
requested and the appropriation of all remaining available wvaters.

(9) The use applied for in every stream is to provide for
migration, spawning, edgg incubation, fry emergence, and/or juvenile and
adult rearing for specified species of fish whereas, in fact, such use
ag to all the specieg named in the various applications and as to all
such fish activity does not exist within all such streams. There ig no
allegation that such use exists within the subjeet streams, and there
18 no statutory or reasonable justification to apply for the protection
of a use that does not exist,

(18¢) Granting the applications as filed prevents permits for
the development of off-gtream watering facilities for stockwater
purposes, and interferes with alternatives for stockwatering as part of
riparian area management, '

_ ‘ Tf these instream flows are approved as applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay productien and livestoek watering., With these
decreases the economic viabhility of this family owned operation is in
question. These operations are the main support for the local tax base
for this county, which would result in less income to support all tay
based services such as our heospital, schools, and roads.

' Rased on the ahove set forth considerations,

. o regquest that thay be a party to a contested case
hearing to be conducted review the applications filed hy the Dregon
NDepartment of Fish and Wildlife. Due to the obhjections raiged to said
applications, the insteam water rights should be rejected and the ODFW
ordered to halt any furtherv applications for instream water rights
until sueh time as the applications arve =upported by adeguate factual
data and proper ntilization of acceptable seientific methodology. In
the alternative, said instream water rights should he reduced to
minimum flow rates reasonably necessary to support fish and wildlife



subject to existing water rights, with a condition to exempt the use of
water for domestic or human consumption and livestock uses,

g5~ toeter Rishts o Go ackes
RESPRECTFULLY SUBHTITTED this 26th day of April, 91

By:x;/,%fuﬁgf \%WM

Name 224, [. BoSSwdt~
Address /¢3 S R witer.
s o
S22-223y g $72°2853




Certificate of Mailing

This is to certitv that the above and foregoing was duly served
upon the Oregon Department of ¥ish and Wildlife at their address, by
regular mail, postage-prepaid, this 26th day of April, 1991, as

follows, to-wit: _
Vi @f»@gm? |

Uregon Department of Flish Wildlife
2501 SHW First Ave,
Portland, Oregon 97207

. . . Signed:.-
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REFORE THE WATER RESOURCES COHUISSTON OF THE STATE OF OREGON L |
In The Hatter of Instream ) Application Mos, 71472
HWater Rights Applications )
Filed by the Oregon Department)
of Fish and Wildlife Mot bgy

REQUEST FOR RREVIEW

CComes now, érztgﬁ_ﬂgm, Lo request the Water Resources
Commission for a review and contested case hearing on the ahove set
forth applications filed by the Oreqgon Department of Fish and Wildlife
for instream water rights, puarsuant to OAR 690-77-9©39. Said ranch
represeni as follows:

(1) ZZZUKEMGAJ,“ reprasents a member of the public
within Harney Countv who is a water user and/or who may apply to
appropriate water in the future, and that said ranch within Harney
County would he adversely affected hy the granting of the subject
applications.

(2) The instream water rights applied for will be wasteful,
uneconomic, impractical and unveasonable in that the flow rates applied
for request a higher quantity of Fflow than is necessary to support the
fish and wildlife populakions involved. The flow rates, timing and
location of the instream water rights applied for are wasteful and
unreagonable and do not serve a public use,

The instream water righte would eliminate many flood
irrigated meadows which provide habital fov the waterfowl that fly over
the Pacific Flyway and eliminate hahital for the wildlife that
Presently live in the meadevws and smrrounding areas.

In the summer when streamflows decrease and the water
temperature warms some of the water need 1a flood irrvigate leaves the
soil and returns to the stream. This provides cooley temperatures for
fish hahitat.

‘ 't Flaod drvrigation recharges the vaker tahle, Qver 90
percent of residential water in Harney County comes from wells., This
includeg the cities of Burng and Hines. Tngtream wvater rights would
not "allow the water tahloas ta he rechavaged,

(3) The propo=ed instream water rights will impede the
orderly economic development of the vateve invealvad for multiple
purposes since gaid rights will apprepriatae all remaining available
vaters in the streamse named, and prevent any further appropriations hy
other water users, Any obther potential wers of the water regource are
foreclosed by the excessive amonnts applied fov and 1he applications
will jeopardize and have a significant adverse affect on the use of
vater for the hroadest range of publis gqoor,

(4) The applicationsg list flow levels which eveeed the
astimated average natural flow of the invelved streams. The method
used of setting flow levels ("Oreqgon Hethod") does not adjust for
seasonally natural flov deficiencies,

(5) The proposed instream water rights are bhased on
inadequate factual data Lo mupport the flou levels requested, To



addition, the methodolongy used to datermine the flow rateg {"Oregon
Method"} is inherently flawed and said wmethodology was applied
inaccurately and contrary tno 1ts oun c¢riteria and recommendations to
get the proposed £low rates.

Hany of these creeks run dry during the summer on an
average year, This ranch raguests hefore any nf these instream flows
be set that five years of data be accumulated showing the actual flow
of these creeks and rivers. For example, a guage station on Claw Creek
shows that the e¢reerk has been dry for the last three yvears during late
gpring to ltate f£all. Silver Creek has not passed the Suntex School for
the past two years. Troul Creek has not emptied into the Silvies for
the last three years. RAlso records on the Silvies River for the past
three yvears show river levels Dhelow the minimums for July through
October, L

{6) The methodology u=sed fto set the flow levels ("Oregon
Hethod"™) 18 not applicable to zome of the involved streams due to the
limitations of said methodologyy.

(7) The standard used to set flow rates appears Lo be based
on optimum production levels and/or optimum henefits, rather than the
minimum quantitie necessary to 'support fish and wildlife populations.

(8) The ingtream water rights applied for will he
prejudicial to the public intevest due Lo the excessive Fflow rates
requested and the appropriation of all remaining available waters.

{9) The use applied for in every streaw ig to provide for
migration, spavning, egqg incubation, fry emergence, and/or juvenile and
adult rearing for specified species of fish whereas, in fact, such use
ag to all the speciass named in the various applications and as to all
such fish activity dees not exist within all guch streams. There 18 no
allegation that such use exists within the subject streams, and there
is no statutory or reasonable justification to apply for the protection
of a use that does not exist.

{(18) Granting the applicationg as filed prevents permits for
the development of off-stream watering facilities for stockwater
purposes, and interferas withlalternatives for stockwatering as part of
riparian area management,

If these instream flows are approved as applied for
they will have a significant impact on wany of our ranch decreasing
and/or eliminating hay production and livestork watering., With these
decreases the economic viability of this family owned operation is 1in
question. These operations are the main support for the local tax hasge
for this eounty, which would result in less income to support all tax
based services such ag our hospital, =cheols, and roads.

Rased on the ahove set forth congiderations,

mmf EnRer request that they be a party to a contesterd case
hearing to he conducted review the applications filed by the Oregon
Department of Fish and Wildiife, Due to the objections raised to sgaid
applications, the insteam watev rights should be rejected and the ODFW
ordered to-halt-any further applications for instream water rights
until such time as the applications are supported by adequate factual
data and proper utilization of acrceptable scientific methodeology. In
the alternative, said instream watar rights should he reduced to
minimum flow rates reasonably necessary to support fish and wildlife
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subject to existing water rights, with a condition to exempt the use of
water for domestic or human consumption and livestock uses. :

RESPERECTFULLY SUBHITTED this 26th day of April, 1991
By: -
- t;m@u.“
Name £/ 2/
.Address igﬁ_Lg{i ZJ.A
&




BEFORE THHE WATHR RESOURURES COMILESS Lon oF THE STR'E 0 OREGUON
Ln The HatbLer ol Lnetyean ) Application Nog. 1412
Hater HRiudhLs hpplicallions )
Filed by the vredgon Department)
ol Flsh and Wildlite )

REOUBST FOR REVLIEW

Comes nov. Bar Open AL Corp. to request the Water Resources
Commigsion Lor a revieu and conltested case hearindg on the above sel

Forth applications ftiled by the Oregon Depattment ol Fiash and Wildlite
for ingtream water righLs, pursuant Lo UAR 690-/7/7-138. Saild ranch

tepresent as follows:
(1) Petla Ranch represents a member of Lhe public within

Harney County who 1s a waler user and/or who mav apply Lo appropriate
water in the future, and LhalL sald ranch within Harney County would be
adversgely attected by Lhe aranting ot Lhe subjectl applications.

(2) The Instream wakter rights applied for will be wasteful,
uneconomice, impractical and unreasonable in Lhal the flow rates applied
for request a higher quantity of flow than is necessarv to support the
Fish and wildlite populalLions jnvolved, The (low rates, Liming and
locatlon of Lhe insLieam water riaghls applied for are wasteful and
unreasonable and do nol serve a publin use,

Ihe Ingtream waler tights would elJliminate many flood
lrrigated meadows which pravide habital. tor the watetfow) Lhal fly over
the Paclfiic Flyway and eliminate habltaL for the wlldlife that

pregsently live in Lhe meadows and survomnding areas.
In Lhe summer when sbreamfllows decrease and Lhe wvater

Lemperalture warmg some ol Lhe wvater used to 1lood irrfuate leaves Lhe
goil and returnsg Lo Lhe stream. This provides cooler Lemperatures for

fish habitat.

Flood jftrigalion recharges the water table, Over 90
percent of residential wabter in Hatrney County comes from wells. This
includes the c¢ities ol Burns and Hines, InsLream water riaghts would

not allow the waley tLables to be recharaued.

{3) "he proposed instream water rlghts will impede the
orderly economic¢ development of Lhe walers involved for multiple
purposes since said viahts wil)l appropriate all remainina available
waterd in Lhe streams named, and prevent. any furtLher approptiations by
other walter users. Av olLher poLential uses ol Lhe wabker resource are
forecloged by the excvegsive amounks applied for and the applications
wil) jeopardize and have a signllicant adverse aflect on the use of
walbter for Lhe broadesl range ol public dood.

{4) ha applicarions list tlow levels which exceed the
estimated averadge nalural flow of Lthe i1nvolved streams. ‘T'he method
used of selLting tlow levels {"Oredqon llethod") deoes not adjust for
geasonally natural tlow deticiencies.

(hH) The proposed Instream water viaghts are based on
inadequale ftactual dalLa Lo supporl Lhe tlow Jlevels requested, In
addltion, the methodology used Lo determine Lhe Llow rates ("Oredgon



Hethod”) is inherentlv flawed and said wethodology was applied
inaccurately and contrary to its own criteria and recommendations to
get Lhe proposed flow rates.

Hany ol Chese creeks run dry during the summer on an
average vear. This ranch requests before any of these instream flows
be sel that tive vears of data he accumulated showing the actual flow
ol these creeks and rivers, For example, a yuage station on Claw Ureek
shows that the creek has heen dry for the last three years during late
spring to ltate fall. Silver Creek has not passed Lhe Suntex School for
the past two years. Trout Creek has not emptied lInto the Silvies for
the last three vears. Also records on the Silvies River for the past
three vears show river levels below the minimums for July through
October.

{6) ‘The methodology used to set the flow levels ("Oregon
Hethod") is not applicable to some of the involved streams due to the
limitations of said methodology,.

{7) 'The standard used to set flow rates appears to bhe based
on optimum production levels and/or optimum benelits, rather than the
minimum guantities necessary to support tish and wildlife populations.

{8) Phe instream water rights applied for will be
prejudicial to the public interest due to the excessive flow rates
requested and the appropriation of all remaining available waters.

(Y} Tthe use applied for in every stream is to provide for
midgration, spavnina, egu incubation, Lrv emerdgence, and/or juvenile and
adult rearing tor sgpecilied species olb rish whereas, 1in tact, such use
as Lo all the species named in the various applications and as to all
such fish activity does nof exist within aill such streams. There is no
allegation that such use exists wiLhin the subiect streams, and there
ig no statulory or iteasonable justitication to apply ftor the protection
of a use Lhat does nol axist.

{19) Granting the applications as filed prevents permits flor
Lhe development of off-sbLream walering facilities ror stockwater
purposes, and intecferes with alternatives ftor stockwatering as part of
riparian area manademenl..

11 Lhege instream btlows are approved as applied for
Lthey will bhave a siunilicanl impach on wmany ol our ranch decreasindg
and/or eliminating hay production and liveshtock watering. With these
decreases the economic viability of this tamily owned operation is in
gquestion, 'These operations are the main support ftor the local tax hase
for this county, which would result in less income Lo support all tax
hased services such as our hospital, schools, and roads.

Based on the above sel forth considerations, Peila
Ranch request that they he a party to a contested case hearing to he
conducted to review the applications filed by the Oregon Department of
Fish and Wildlife. Due to the objections raised to said applications,
the insteam water rights should be rejected and the ODFW ordered to
halt any further applications ftor instream water rights until such time
as the applications are supported by adequate factual data and proper
utilization ot acceptable scientific methodoloay. In the alternative,
gaid instream water rights should be reduced to minimum flow rates
reasonably necessarv to support fish and wildlite subject to existing
water rights, with a condition to exempl the usge of water for domestic




or human congumplion and Jivestock nses,

RESEPECTEULLY  SUBHLUTTED Lhis 26Lh day of April, 1921

1l , rj;) 1 B % T i’ B
Bv: fu’&&m@;,_ Moo & e K At

Bill and Lori Peila
Bar Open AL Corp.
Box 723

Hines, OR 97738



terLilticate of lailina

This is Lo cerbLilv Lhal the above and toredqoing was duly served
upon Lthe Uregon Deparbment. ot Fish and Wiidlite at their address, by
regular mail. postage-prepaid, Lhis 26Lh day ot April, 1991, as
follows, tLo-wit:

Uregon Deparbtment. of Fish wWildlife
2001 W FirslL Ave,
Portland. uUreqgon 9L

Sianed: M_S_%&%L_(X_j{(\&ﬁ;@ uQr.‘-\

Bi11l and Lori Peila
Bar Open AL Corp.
PO Box 723

Hines, OR 97738
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REFORE THE WATER RESOURCES COHILSSTON OF THE STATE OF ORRGON

In The Hatter of Tnshream )
Water Righte Applicatjons )
"1led by the Oragnn Departument)
nf Figh and-Wild1ifn i

Application Hos, 71472

NURAT FOR RERVIEUY
Comes
Commisgion for a

.

Z Pglrequest tha Wateyr Resaonrvces

ntoetsd caene heavring on the above sel

forth applicationg y the Oreqon NDepartment of Fish and Wildlife
pyrsnant to OAR 690-77-030.  Said ranah

for instream wa
represent ag f

700 XA 4%/tn|-rnrmnl'ﬂ a member of the publie
within Harney Jr #?% vheo g S watey neer and/oy whn may apply ko
appropriate wAter in the future, and that said ranch within Harney
County would he adveraely affected hy 1ha qranting of the subject
applications.

(2) The insttsam water riahts applied for will bhe wasteful,
uneconomice, impractical and unreasanable in that the flow vates applied
for recquest a higher quantity of flow than Is necessary to support khe
fish and wildlife papularions invnlued. The flow rates, timing and
location of Lhe instream water rights applied for are wasteful anid
unreasonable and do net serve a public use,

The incrream watoer righte yauled eliminate many f[lood
irrigated meadnwg which provide habital for Lhe vatarfowl that fly over
the Pacific Flyway and eliminabte habitat for the wildlife that
presantly Jive in the meadousg and snreonunding areas,

Th the summer when slhreamfllous decrease and the waler
temperature warms =aome of the water ueed te flood irvigake leavas the
s01l and returns to the stream. Thig prevides cooleyr temperatures for
fish hahitat,

Floond {rrigation recharges= Ihe yater table. Over 20
percent of residential ‘wvater:in Harney County comes from wells., This
includeg the c¢ities of Burns and Hines, Tnetream water righbts would
hot allow the water tahles Lo bn vecharaged,

(3) The praposad insztream watar rights will 'impede the
orderly economic dAnbelopment of the vaters involved for multiple
purposes sinca sald rights will apprapriate all rewaining available
vaters in the streams named, and prevenlt any further appropriations by
other water users. Any other potenkial nses of fhe water resource are
foreclosed by Lhe excessive amonnle applied fovr and the applications
will jeopardize and have a significant advarse affect on the use of
water for the hroadest range aof publis goor,

(4) The applicationg list flnu levels which exceed the
astimated average natural (1ny of the invelved stroamg.  The method
used of setting flow lavels ("Oregon IHathod") does not adjust for
seagonally natural flow deficiencies,

(65) The proposed Inglream water rights are based on
inadequate faciual data Lo sappnrlt Lhe flou levels requested. Tn



addition, the methodolngy.used Lo determine the flow rates ("Oreyon S
Method"} 18 1nherently flawed and saild methodology was applied ’
inaccurately, and contrary to jts ouwn c¢riteria and recommendations to
set the proposed flow rates,
Hanny of these creeks run dry durinq the summar on an
average year. This ranch requests hefnore any of these instream flows
be set that five years of data bhe accimulated shotting the actual flow
of these creeks and rivers. For example, a guage station on Claw Creek
shows that the creek has heen dry for the last three years during late
spring to late fall. Silver Creaek has not passed the Suntex School for
the past two years. Trout Creek has not smptied into the Silvies for
the last three years. Also records on the Silvies River for the past
three years show river levels below the minimums for July through
October,
(6) The wmethodology used to zet the flow levels ("Oregon L
Hethod"} 1s nhot applicable to some of the involved streams due to the P
limitationgof said methodology. :
{7) The standard used to set flow rates appears to be based .
on optimum production levels-and/or optimum benefits, rather than the 0
minimum quantities necessary to support fish and wildlife populations. ‘ i
(8) The instream water rights applied for will be P
prejudicial to the public interest due to the excessive flow rates
requested and the appropriation of all remaining available waters. ' :
(9) The use applied for in every stream i# to provide for - R
migration, spawning, egg incubation, fry emergence, and/or juvenile and
adult rearing for specified species of fish whereas, in fact, such use _ ;
as to all the species named in the various applications and as to all |
such fish activity does not exist within all such streams. 'There is no .
allegation that such use exists within the subject streams, and there
18 no statutory or reasonable justification to apply for the protection
of a uge that does not exist, :
{16) Granting the applications am filed preavents permits for
the development of off-stream watering facilities for stockwater
purposes, and interferes with alternatives for stockwatering as part of
riparian area management.
Tf these instream flows are approved as applied for
they will have a significant impact on many of our ranch decreasing
and/or eliminating hay production and livestock watering. With these
decreases the economic viability of this family owned operation is 1in
questinn., These opervations are the maln support for the local tax base
fop~this paounty, which. would result in less Iincome Lo support all tax
; vices snch as nur hospltal, schonls, and roads.
- ; con the above set forth considerations,
‘aguest that they be a party ko a contested case
iearing to be conducted review the applications filed by the Oregon
Department of Flsh and Wildlife. Due tno the ohjections raised to sald
applications, the insteam.water rights s=hould be retected and the ODEW _ _
ordered to halt any further applications for instream water rights . Sl
until sueh time as the applicatinng are supported by adequate factual j ‘
data and proper utilization of aceaptable scilentiflc methodology. In ' S
the alternative, said Jnstream water rights should be reduced to ',ﬂ
minimum flow rates reasonably necesgsary to support fish.and wildlife Ll




subject to exlsting water rights, with a condition to exempt the use of
water for domestie or human cansumptinn and livesbock useq.

RRSPHRCOTFULLY SURITPTER thie 2640 day of April, 1991

N - (R
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Certificate of Hailing

This 18 to certify that the above and toregoing was duly served
upon the Oregon Department of Fish and Wildlife at their address, by
regular mail, postage-prepaid, this 26th day of April, 1991, as
follows, to- wits

Oregon Department ol Figh Wildiife
2501 8W First Ave.

Portland, Oregon 97207 ’
S
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REFORE THE HATER RESONRCES COMITLGSIToNn oF THE STATE OF .ﬂF’.'F:GDH

In The llatlter of Tnsrrean ) Application Hos, 71472
Water Rights Applilestions )
Filed hy the Opregan Depariwment )

) )

nf Figsh and""Wi1d14ifn

PDROUEST FOR REVIEEU
; L ENDEL,

Comas nwov, THAS K. € MTHERINE )/ T reqnest. tha Water Resonrces
Commigsion for a revieu and ~nntectad wane heavring an the above sal
forth applications filed by the Ovogon Department of Figh and Wildlife
for insktream water vights, pursnant to OAR 690-77-®30, Said ranch
represent asg, folloys: i

(L) T e K WENDEL  repiensanls a memhoar of the puhlie
within Harnev County uhin ig A vates neer and/nr whe may apply Ea
Aappropriate water in the fukture, and thar said panch within Harney
County would he adveranly affacted ho tho grantivng of the subjact
applications,

(2) MThea instream watay piahte appliad for will he wastefnl,
uneconomic,. Inpractical and mmryoasanable in thal Lhe flow vates applied
for requesgt a higher quanbity of [(iow Thap is nece=sgary to supporthk the
fish and wildlife poponlatione involund. The Flowv rvateg, timing anrl
location of Lhe Jnstream watepr rights applied for are wasteful and
unyreasonahble and do nel gerve a public nun,

The ingtraam vater tights yonld aliminate many flond
irrigated weadnug which provida habital for Lhae wvatavfowl Fhat. fly aver
the Paclfic Flyway and eliminare habhitat for the wildlife Ethat
presantly live in the meadous and envreonuding areas,

Tn the summer wvhen streanmfl lous decreass and the walter
Lemparaltbure wvarms =aome ol he uyaterv pnesd 1o flaod ivvigale leavas he
soll and treturns teo Lhe =traam. Thia provideg conley temperabtiures for
fish hahitat.

Flood ivrigation recharges Lhe yatey fable, Qver 290
percent aof ‘residential -water {in Harney County comes from wells, Thig
includeg the e¢ities of Burng and Hineg, Instream water rvighhts would
not allow the wateyr tahles 1o bha rechavged,

‘ (3) The proposad inshvream walbar rights will lmpede the
orxderly economic drbelapnent of the vabters invelverd for multiple
purposes since said rights will appropriate all remaining available
waters in the streams named, and prevenl. any further approprviations by
other water users. Any other potantial nees of the wvater resource are
foreclosged by the excessive amonnlLs applied for and Lhe applications
will jeopardize and have a, =significant adyerse affeck on the use of
vater for the hroadesl range of public agood,

(4) The applications list flow levels which exceed the
estimated average natural flTow of the involved gtreams.  The methorl
used of setting flow levels ("Ovreqgan Hekthod") does not adjust for
seasonally natural flaw deficienciesn,

(5) The proposed jnshream water rights are based on
inadequate facinal data Lo sapparlt Lhe flou levels reoquestaed. In
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addition, the methodology used Lo datermine the flow rates ("Oregon
Hethod”) 1s inherently flawed and said melLhodology was applied
Inaccurately, and contrary to ite own c¢riteria and recommendations to
set the proposed flow rates.

Hany of these c¢reeks run dry during the summer on an
average year. This ranch requaegts hefore any of these instream flows
hbe set that five years of data he accumulated showing the actual flow
of these c¢reeks and rivers. For eyample, a guage station on Claw Creask
shows that the creek has been dry for the last three years during late
spring to late fall., Silver Creek has not Passed the Suntex School for
the past two years. Trout Creek has not emptisd inte the Silvies for
the last three vears. MAlso records on the Silvies River for the past
three years show rlver levels below the minimums for July through
October, .

(6) The methodology used to set the flow levels {"Oregon
Method”) 1is not applicahle to some of the involved streams due to tha
limitations of said methodology.

(7} The standard used to set flow rates appears to he based
on optimum production levels-and/or optimum henefits, rather than the
minimum quantities necessary to support fish and wildlife populations.,

{8) The instream water rights appliesd for will he
prejudicial to the publie interest due to the excessive flow rates
requested and the appropriation of all remaining available wqters.

(9) The use applied for in every stream ig to provide for

migration, spavning, egy incubation, fry emergence, and/or juvenile and

adult rearing for specified species of flsh wvhereas, In fact, such use
as to all the specinss named in the various applications and .ar to all
such fish activity does not axist within all such streams., Thers i3 no
allegation that =uch use exists within the 'subject streams, and therea
i8 no statutory or reasonable justification to apply for the protection
of a use that does not exist. : s

(1@} CGranting the applications as filed prevents permits for
the development of off-stream watering facilities for stockwater
purpeses, and interferes with alternatives for stockwatering.&s part of
riparian area management, :

It these instream flows are approved as applied for
they will have a significant impact on many of our ranch decréasing
and/or eliminating hay production and livestork watering., With these
decreases the ecopomice viabhility of this family owned operation is iIn
question. These opavrations are the main suppart for the local tax base
for .this caunty, which.would result in less inceme to support-all tax
based services such as our hospital, schools, and roads. h

Rared on the ahove setf forth conaiderations,

T XKL EINDEL. request that they be a party to a contested case
hearing to he conducted review the applications filed by the Oregon
Department of Fish and Wildlife., Due to the ohjections ralsed to sald
applications, the insteam.water vrights should be rejected and the ODFW
ordered to halt any further applications for instream water rights ‘
until such time as the applications are supported by adequatéﬁfactual
data and proper utilization of aceeptable scientific methodolpqy. In
the alternative, said instream water rights should he reduced. to
minimum flow rates reasonably necessary to support fish and wildlife




subject to existing water 'vights, with a condition Lo expnpt the wern of
water for dowmestic or human eansumplbion and livestock uses.

RESPRCTRULLY SUBHTTTED thie 26th day of April, 1891

Ry:  FHOMAS H. « AATHERIVE L LUENVOEL

Mamre




Certificate of Mailing

This 18 to certifty that the above and foregoing was dulﬁ|served‘

upon the Oregon bepartment of Fish and Wildlife at theilr address, by’

regulayr mall, postage-prepald, this 26th day of April, 1991, as

Lollows, to-wit: :
7
/_,/-‘/"&,//,zz

Uregon Department of #ilgh Wildlife
25¢1 8W First Ave,
Portland, Oregon 9720/

.4<Q7 7/ Siqued:




on

WATER
RESOURCES
DEPARTMENT

December 11, 1985

Rick Kruger

Oregon Department of Fish and Wildlife
2501 SW First Ave '

PO Box 59

Portland OR 97207

Reference: Instream water rights in the Malheur Lake Basin,
Files 71467, 71470, 71471, 71472, 71474, 71475

Dear Oregon Department of Fish and Wildlife:

This document, called and "Initial Review", is to inform you of the
potential limitations to your proposed instream water right and to
describe some of your options. Based on the information you have

supplied, the Water Resources Department has made several
determinations:

The referenced applications are complete and not defective.
The proposed use is not prohibited by law;

The instream use is allowed under OAR 512, the Malheur Lake
Basin Program;

1. Application 71467
BEAR CR tributary to SILVIES R
BEAR CREEK FROM ANTELOPE CREEK AT RIVER MILE 7.4 (SWNE,

SECTION 28, TOWNSHIP 16S, RANGE 32E WM); TO THE MOUTH AT RIVER
MILE 0.0 (SENE, SECTION 34, TOWNSHIP 165, RANGE 31E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
1sty 6.0 6.0 12.0 12,0 12.0 12.0 6.0 6.0 6.0 6.0 6.0 6.0
2nd¥ 6.0 9.0 i2.¢ 12.0 12.0 9.0 6.0 6.0 6.0 6.0 6.0 6.0

b. The amount of water available in the appropriate reach is at
a %50 exceedence level is:
JAN FEB MAR APR MAY  JUN JUL AUG SEP OCT NOV  DEC
10.3 15.7 34.2 106.0 86.2 41.5 11.2 5.82 .52 5.47 7.03 8.27
c. Allowable water use ’
JAN FEB MAR APR MAY JUN JUL AUG S$EP  OCT NOV DR

1sty 6.0 6.0 12.0 1z2.0 12.0 12.0 €.0 5.82 5.52 5.47 6.0 6. 0B

2nd¥ 6.0 9.0 12,0 12.0 12.¢ 9.0 6.0 5.82 5.52 5.47 6+0—ior-B
Commerce Building

158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX {503) 378-8130




PAGE 2

Rick Kruger

Oregon Department of Fish and Wildlife
December 11, 1995

Page two

2. Application 71470
SILVER CR tributary to HARNEY L
SILVER CREEK FROM STONE CORRAL CREEK AT RIVER MILE 74.9 (SWSW,

SECTION 19, TOWNSHIP 19S, RANGE 26E WM); TO CLAW CREEK AT RIVER
MILE 54.0 (SWSW, SECTION 32, TOWNSHIP 21S, RANGE 26E WM}

a. The amount of water reqguested for instream use:

JAN FEBE MAR APR MAY JUN JUL AUG SEP OCT NOV  DEC
1st¥ 2.0 2.0 5.0 S.0 5.0 50 2.0 2.0 2,0 2.0 2.0 2.0
2nd¥% 2.0 3.0 §&§,0 5.0 5.0 3.0 2.6 2.0 2.0 2.0 2.0 2.0
b. The amount of water available in the appropriate reach is at

a %50 exceedence level is:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCcT NOV DEC
6.67 6,73 27.7 123.0 40.0 16.7 5.6 2.73 2,43 3.27 4.47 4.9

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL  AUG SEP OCT NOV  DEC
1s8t¥ 2.0 2.0 5.0 5.0 5.0 5.0 2.0 2.0 2.0 2.0 2.0 2.0
2nd¥ 2.0 3.0 5.0 5.0 5.0 3.0 2.0 2.0 2.0 2.0 2.0 2.0

3. Application 71471
SILVER CR tributary to HARNEY L
SILVER CREEK FROM CLAW CREEK AT RIVER MILE 54.0 (SWSW, SECTION

32, TOWNSHIP 218, RANGE 26E WM); TO HIGHWAY 20 CROSSING AT RIVER
MILE 34.6 (SW1/4, SECTION 28, TOWNSHIP 23S, RANGE 27E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV  DEC
ist¥ 2.0 2.0 .6 5.0 5.0 5.0 2,0 2.0 2.0 2.0 2.0 2.0
2nd¥ 2.0 3.0 5.0 .0 5.0 3.0 2.0 2.0 2.0 2.0 2.0 2.0
b. The amount of water available in the appropriate reach is at

a %50 exceedence level is:

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
8.61 20.0 78.2 186.0 51.7 22.8 7.07 3.57 3.27 3.9 5.1 6.37

o Allowable water use
JBN FEB MAR APR MAY JUN JUL  AUG SEP OCT NOV  DEC
18t 2.0 2.0 5.0 5.0 5.0 5.0 2.0 2.0 2,0 2.0 2.0 2.0

2nd¥ 2.0 3.0 5.0 5.0 5.0 3.0 2.0 2.0 2.0 2.0 2.0 2.0



PAGE 3

Rick Kruger

- Oregon Department of Fish and Wildlife
December 11, 1995

Page three

4. Application 71471
SILVIES R tributary to W FK SILVIES R

SILVIES RIVER FROM WIKIUP CREEK AT RIVER MILE 103.5 (NWNW,
SECTION 22, TOWNSHIP 16S, RANGE 29E WM); TO TROUT CREEK AT RIVER
MILE 56.0 (NWNW, SECTION 13, TOWNSHIP 19S5, RANGE 31E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
letk¥ 10,0 190.0 15.0 15.0 5.0 15.0 10.0 10,0 10,0 0.0 10.0 10.0
2nd¥ 10.0 i2.0 15.0 1%.0 15.0 12.0 10.0 10.0 10.0 10.0 10.0 10.0

b. The amount of water available in the appropriate reach is at
a %50 exceedence level is:

JAN FEB MAR APR MAY JUN JUL  AUG SEP oCcT NOV DEC
38.4 58.3 127.0 393.0 320.0 154.0 41.2 21.¢ 21.5 20.3 26.1 30.7

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NoV DEC
lst¥ 10.0 10.0 15.0 15.0 15.0 15.0 10.¢ 10.0 10.0 106.0 10.0 10.0
2nd¥% 10.0 12.0 15.¢ 15,0 15.0 12.0 10.0 10.0 10.¢ 10.0 10.0 10.0

5. Application 71474
TROUT CR tributary to SILVIES R
TROUT CREEK FROM NORTH FORK {NENE, SECTION &6, TOWNSHIFP 2085,

RANGE 32E WM); TO THE MOUTH AT RIVER MILE 0.0 (NWNW, SECTION 13,
TOWNSHIP 1938, RANGE 31E WM)

a. The amount of water requested for instream use:
JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV  DEC
1sty¥ 2.0 2,0 4.0 4.0 4.0 4.0 2.0 2.0 2.0 2.0 2.0 2.0

2nd¥ 2.0 2.0 4.0 4.0 4.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0

b. The amount of water available in the appropriate reach is at
a %50 exceedence level is:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV BEC
¢.82 5.76 22.0 27.5 5,12 2.5 0.e4 0.37 0.37 0.27 0.27 0.64

c, Allowable water use

JAN FEB MAR APR MAY JUN JuL AUG SEP OCT NOV DEC
1st¥ 0.82 2.0 4.0 4.0 4.0 2.65 0,64 0.37 0.37 0.27 0.27 0.64
2nd¥ 0.82 2.0 4.0 4.0 4.0 2 6.64 0.37 0.37 0.27 0.27 0,64
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Rick Kruger

Cregon Department of Fish and Wildlife
December 11, 1995

Page four

6. Application 71475
NICOLL CR tributary to SILVER CR
NICOLL CREEK FROM JACKS CREEK (SW1/4, SECTION 32, TOWNSHIP 218,

RANGE 25E WM); TO THE MOUTH AT RIVER MILE 0.0 {(SWSW, SECTION 12,
TOWNSHIP 225, RANGE 25E WM)

a. The amount of water requested for instream use:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV  DEC
1st¥% 1.0 1.0 3.0 3.0 3.0 3.0 1.0 1.0 1.0 1.0 1,0 1.0
2nd¥% 1.0 2.0 30 3¢ 3,0 2,0 1.0 1.0 1.0 1.0 1.0 1.0
b. The amount of water available in the appropriate reach is at

a %50 exceedence level is:

JAN FEB MAR APR MAY JUN JUL AUG SEP OoCT NOV DEC
0.38 2.9 10.3 12.9 2.3% 1.24 0.3 0.17 0.17 0.13 0.13 0.3

c. Allowable water use

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
1st¥ 0.38 1.0 3.0 3.0 2.0 1.24 0.3 0.x7 0.17 0.13 0.13 0.3
2nd¥ 0.38 2.0 3.0 3.0 2.0 1.24 0.3 0.x7 0,17 0.13 0.13 0.3

NOTE: Exceptions to the instream water right flows are likely to
appear on the certificate if one ig issued. The Department is
working on the exact wording of the conditions. The conditions are
likely to allow some amount of additional appropriations for human
and livestock consumption.

Your applications can be moved to the next phase of the water
rights application review process.

Please reference the application number when sending any
correspondence regarding the conclusions of this initial review.
Comments received within the comment period, will be evaluated at
the next phase of the process.

At this time, you must decide whether to proceed or to withdraw
your applications as described below.

Withdrawal:

If you choose not to proceed, you may withdraw any application. To
accomplish this you must notify the Department in writing by
December 26, 1995, For your convenience you may use the enclosed
"STOP PRCCESSING" form.
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Rick Kruger

Oregon Department of Fish and Wildlife
December 11, 1985

Page five

To Proceed With Your Application:

If you choose to proceed with an application, you do not have to
notify the Department. Your applications will automatically be
placed on the Department’s Public Notice to allow others the
opportunity to comment. After the comment period the Department
will complete a public interest review and issue a proposed final
order.

If vou have an uestions:

Feel free to call Michael Mattick at (503) 378-8455 ext. 276 or 1
(800) 624-3199 if you have any questions. Please have vyour
application number(s) available if you call.

Sincerely,

kA;:ﬁK% C:fis;b;7;<;

Cindy Smith
Initial Review Team

cc: Regional Manager, Watermaster, Water Availability
Section
enclosures: Stop Procegsing Form

L Llatt ]
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WATER
RESOURCES
DEPARTMENT

January 3, 1992

Ronald S. Yockim

Cegavske, Johnston & Associates, P.C.
PO Box 218

Roseburg, Oregon 97407

Re: Instream water right applications 70304, 70306, 70307, 70349
through 70352, 70588, 71454, 71463, 71464, 71467, 71468,
71472.

Dear Mr. Yockim,

This letter is to verify receipt of your requests, on behalf of
Grant County to enter into discussions regarding the referenced
instream water rights applications. We will contact you when we
have completed a natural flow analysis of the remaining streams and
are prepared to discuss this information and the other issues
raised in your October 14, 1991 correspondence.

Enclosed is a brief discussion on the instream water right program.
I hope this is informative.

Sincerely,

7ZL;K£;éZQ ;Z@iiiJé

MICHAEL J. MATTICK
Water Rights Specialist

MJIM:

cc: Grant County Court

3850 Portland Rd NE
Salem, OR 97310
(503) 378-3739

FAX (503) 378-8130



IWR Application # 7( /7> Certificate #

STATE OF OREGON

{ECEIVED

Application for Instream Water Right MAR 28 1991

by Oregon Department of Fish and Wlld\:!f\}: ﬁ:’R RESOURCES DEPT

There is no fee required for this application. SALEM, OREGON

WATER RESOURCES DEPARTMENT

Applicant: Randy Fisher for Oregon Department of Fish and
Wildlife, PO Box 59, Portland, OR 97207

1 The name of the stream of the proposed instream water right
is Silvies River, a tributary of Malheur Lake.

2. The public use this instream water right is based on is.
providing required stream flows for redband trout.

2 The amount of water (in cubic feet per second) needed by
month for each category of public use is as follows:

USE(S): Migration, spawning, egg incubation, fry
emergence, and juvenile rearing.

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
10 10/ 15 15 15 15/ 10 10 10 10 10 10
12 12

4, The reach of the stream identified for an instream water
right is from (upstream end) Wikiup Creek, river mile 103.5,
within the NW quarter of the NW quarter of Section 22,
Township 16S, Range 29E W.M., in GRant County...

Downstream to Trout Creek, river mile 56, within the NW
guarter of the NW quarter of Section 13, Township 19S, Range
31E W.M., in Harney County.

5, The method used to determine the requested amounts was the
Oregon Method.

6. When were the following state agencies notified of the
intent to file for the instream water right?

Dept. of Environmental Quality Date: March 8, 1991
ODFW (Fish, W1ldlf, and Habitat) Date: March 8, 1991
Parks and Recreation Division Date: March 8, 1991



IWR Application # fﬁ‘fﬁ7;». Certificate #

T

10.

If possible, include recommendations for measuring locations
or methods:

Establish a gaging structure at or near the lower limit of
the reach.

If possible, include recommendations for assisting the Water
Resources Department (WRD) in measuring and monitoring
procedures:

Local ODFW personnel will assist the watermaster in
establishing a monitoring plan and program.

If possible, include other recommendations for methods or
conditions necessary for managing the water right to protect
the public uses [see OAR 690-77-020 (5)(c)]: None.

Remarks: Redband trout is listed as "sensitive" (candidate
species for listing under the Threatened and Endangered
Species Act if population declines from present level) by
ODFW. Population maintenance and recovery depend on
instream habitat the requested flows will provide.

An instream water right may be allowed for an instream beneficial
use of water subject to existing water rights with an effective

date

This

prior to the filing date of this application.

type of beneficial use is for the benefit of the public and

a certificate issued confirming an instream water right shall be

held

in trust by the Water Resources Department for the people of

the State of Oregon, pursuant to ORS 537.341.

S)/QS"/Z/ Signed: ///w Cy 77/ 7////’(}&6/0/ (P

Date:

Oregon Department of Fish and A551staAL Dlrector
Wildlife Habitat Conservation Div.
File: SILVIES1.APP

EGEIVED

MAR 28 189

WATER RESOURCES DEPT
SALEM, OREGON



IWR Application # Certificate #

This is to certify that I have examined the foregoing application,
together with the accompanying maps and data, and return them for:

In order to retain its priority, this application must be returned
to the Water Resources Department with corrections on or before

, 19 .

Date: y 19 .

This document was first received at the Water Resources Department
‘ et
in Salem, Oregon, on the SLX4{xx day of ﬁﬂ,&Jac[/V '

leZ( , at ngd o'clock ﬂ;M.

Water Resources Department

3850 Portland Rd. NE
Elp AR R T

Salem, OR 97310
MAR 28 1991

IATER RESOURCES DEPT,
SALEM, OREGON
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APPLICATION PROCESSIHG OUTLIKE

Sub-basfn:______ e

Feea paid: Examination fee:___________ Pexmii NO‘ v

Recording fees:

Total:

RATE AHD DUTY for irrigation

1. Check for minimum information (OAR 690-11-020)

yes no

Name and mailing addrees of the applicant.
Source of the vater.

Quantity of vater to be appropriated.
Location of point of diversion to 1/4 1/4
Section.

Nature and place of use.

Name and mailing address of all legal ovners
of the properties involved.

Signature of the applicant

Examination fees.

If minimum dinformation not weupplied, excepting legal ovner
information, then return to applicant with letter explaining
deficiencies.

yesa no
¥ater Resources Commigsion classification
limite or reastrictions =-- If yea, note:

State Engineer’'s vithdravale -- If yes, note:

Legislative vithdravale -- If yes, note:

- - If policy statement is unclear check vith Resources
. Hanagement Divieion.
Scenic Watervay:
on —__._up-stream v/in 1/4 muile
o) Hotity Parks and Recreation Diplrtlent
Out-of-basin diversion
Heed to route to Geology Section due to:
vell vithin one mile of a stream
vell vithin restricted surface vater area
vells vith request for greater than 5 cfs
vell im for heating &/or cooling
vell constructed by land ovner
vell is artesian
artificiel ground vater recharge project
—__ ground vater area under study
Vithin Irrigation District:
—— Notify Heed excerpt from District
Legal description of pro property
Ovnership statement
Other parties to Notify:
Vater Resources Comsission reviev if:
___Requeat for greater than 5 cfe
___Dam height greater than 10 feet
—.._Storage of more than 9.2 acre-feet
_Out-of-basin diversion
_.._vithin or above a scenic vatervay
___conditionsal uses under basin programa
requests for larger rate or duty than slloved
ground vater recharge project
—..other substantial public interest issues
——..Tequeats for reviev by an sgency or pcruon
Vatermaster comment form sent vith copy of& M“\r‘-
SPFCtmat-ion. Brrd-aap, __
Vatermaster comments roca!v.d _________
Hydrographic section comments requested__________
Hydrographic section comments received___________
mmhm-mtmworwﬂNHMnuﬁnuuuM
groundvater) req ting c
0.D.F.¥. comsents recclvod A e e
nE . Report from D.E.Q. received ____________
X,_ Publieh application information in veekly public
notice.
HKotify other ovners of development
PROTESTED
filed
regolved i

- ———

* 3 v ;L
Application No.

k;f /ﬁ n' fa



Jf‘“j 447
Application No. .. 7 2
Permit No. .

/-

GUEGTITEDE et e e e SRk A e Ry e LN
LORITTS s et L e A e R S et e B e ot e
Beginning construction
Completion of construction 2
T s L D e o o e i e L e P U p P et
Complete application of water .. T i ST IR s
O R T Lo b 0 e e e e o

Form 111
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