
Oregon Water Resources Department 
Commerce Building 

158 12th Street NE 
J o h n  A. KitZi l~ i~hr l . ,  M.D., Covernor Salem, OR 97310-0210 

(503) 378-3739 
I January 3,2000 FAX (503) 378-8130 

TOM HANLEY 
PO BOX 701 
BAKER CITY OR 978 14 

Re: SWR 614,617,618 

I Dear Sir, 

This will acknowledge the receipt of the calculations you have submitted. Thanks for your 
attention to this matter. I have added them to the files. 

If you have any questions, please give me a call. The number is 503-378-8455 and my extension 
is 255. 

Don knauer 
Manager Adjudications 

c: Holtz Family Trust 
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Big Hamlton Ditch - In this ditch is a concrete control. Top of the ditch is six (6)  feet, bottom of 
the ditch is six (6)  feet, height of the ditch is five ( 5 )  feet, water level in the ditch is three (3) feet. 
This ditch is also used to fill the reservoir. 

A - 1 8 0  
p = I2 feet 
R = 18/12 .=I .5; cL3 = 1,3 1 
n = 0.030 ' 
s = ,0026 3'/t - 0 . 0 - y I .  

v = 1486/.030 x 1.3 l x 0.05 1 = 3.1 \ 
Q =  18 x3.3\ "57 .6  cfs 

Totg) acres = 249.4 acres 
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Re: surfr ?- WR-617, 

Dear Do 
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capacities or ditches will be sent by separate mailing. 

Thank you. 

Yours truly, * I!+ 
James D. Hanley 

Enc. 2 mylar 



Oregon Water Resources Commerce Department Building 

john A. Kitzhaber, M.D., Governor 
158 12th Street NE 

Salem, OR 97310-0210 

July 13, 1998 
(503) 378-3739 

FAX (503) 378-8130 

JAMES D HANLEY 
PO BOX 701 
BAKER CITY OR 978 14 

Re: surface water registration statements SWR-614, SWR-617, SWR-618 

Dear Jim, 

I have reviewed the draft copy of the map of the water use under the above claims. The only 
addition information I need is for the diversions and capacity of the diversion systems. I assume 
all diversions are by ditch. If this is the case, I need the measurements of the ditch size and 
calculations for capacities. This information could be submitted by letter or report and does not 
actually have to be on the map. Just a reminder, the final map must be ink on mylar. 

If you have any questions, please give me a call. The number is 503-378-8455 and my extension 
is 255. 

Sincerely, 

Don Knauer 
Manager Adjudication and Certificates 

c: Robert O'Rourke 
Holtz Family Trust 
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Oregon Water Resources Commerce Department Building 

John A. Kitzhaber, M.D., Governor 
158 12th Street NE 

Salem, OR 97310-0210 

September 1, 1998 
(503) 378-3739 

FAX (503) 378-8130 

JAMES HANLEY 
PO BOX 701 
BAKER CITY OR 978 14 

Re: SWR-614, SWR-617 and SWR-618 in the name of Holtz 

Dear Jim, 

This will acknowledge the receipt of the two mylar maps covering Love Reservoir and the pre- 
1909 irrigated lands. I have added these to the files. Thanks for your attention to this matter. If 
you have any questions, please give me a call. The number is 503-378-8455 and my extension is 
255. 

Sincerely, 

Don Knauer 
Manager Adjudication and Certificates 

c; Robert O'Rourke 
Holtz Family Trust 



P.O. Box 701, 2043 Main St. BAKER CTTY, OREGON 97814 (541) 523-3803 1 
Consulting Engineers and Surveyors 

JAMES D. HANI-EY P.E., P.L.S. 
OREGON WATER RIGHTS EXAMINER 

U.S. MINERAL SURVEYOR .i i. j 1, 'i - 1998 
THOMAS J. HANLEY P.E., P.L.S. +~ESOQ&~;EZ p k p . ~  

Julv 6. 1998 %.4l,Ef~9~ ~ J W F ~ Q N  

Water Resource Department 
Commerce Building 
158 12th Street NE 
Salem. OR 973 10 

Attn: Reed Marbut 

Dear Mr. Marbut. 

Enclosed, is a draR c o w  of the Holtz Familv Trust Pre-1909 map. 

I will avvreciate your examination of this and advise me of anv necessarv revision. 

Thank vou. 

Yours trulv. 
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Water Resources Department 
December 10, 1993 
Page Two 

cc: Mr. Jim Hanley 
Hanley Engineering 
Land Title Insurance Building 
P. 0. Box 701 
Baker City, Oregon 97814 

(w/encl. ) 



JOHN H. KOTTKAMP 
ROBERT E. O'ROURKE 
STEPHEN M. BLOOM 

ATTORNEYS AT LAW 
331 S.E. 2clo S T R E n  

P.O. BOX 480 

PENDLETON, OREGON 97801 -0490 

FAX 
(803) 2768463 

November 24, 1993 

VIA EXPRESS MAIL - f i n  I:, r i . I993 

Mr. Dwight French , 

Water Resources Department 
3850 Portland Road N. E. 
Salem, Oregon 97310 

Re: Petition for Late Registration Statement Filing 
The Holtz Family Trust 

Dear Mr. French: 

Following up on our telephone conversation of November 
24, I enclose with this letter the completed Registration State- 
ment. It has been signed by Mr. and Mrs. Holtz and their signa- 
tures have been notarized. 

Would you please let me know immediately if anything 
more is needed in order for the Order to be signed. Thank you 
for your assistance with this. 

KOTTKAMP & 0' 
t 

By : 

RE0:vl 
Encl. 

cc: Mr. and Mrs. Henry Holtz 
17130 Ridge Canyon Drive 
Riverside, California 92506 

(w/encl. ) 

Mr. Charles Holtz 
HCR 60, Box 18 
Huntington, Oregon 97907 

(w/encl. ) 

Mr. Larry Powers, Watermaster 
Malheur County Courthouse 
251 "B" Street West 
Vale, Oregon 97918 

(w/encl. ) 

Mr. Jim Hanley 
Hanley Engineering 
Land Title Insurance Building 
P. 0. Box 701 
Baker City, Oregon 97814 

(w/encl. ) 



Exhibit A 

4. Priority Date 
a) Date of first use: 
b) Date water use development first initiated: 
c) Name of party who initiated development: 

This registration involves several different priority 
dates. Exhibit B is a description of the land to which this 
registration relates. For reference purposes only, the land is 
described as the 1905  Land and the 1884  Land. With respect to 
the 1 8 8 4  Land, the date of first use and the date water use 
development was first initiated is 1 8 8 4 .  The name of the party 
who initiated the development is presently unknown and further 
research is being done on that subject. 

With respect to the land designated as the 1 9 0 5  Land, 
certain Notices are attached to this Exhibit. Those Notices show 
the name of the party who initiated the development, the date of 
first use and the date water use development was first initiated. 
Unless otherwise stated, the date of first use and the date the 
water use development was first initiated are the same as stated 
in the Notices. 

5. Amount of water claimed: , in CFS or GPM 
(Water put t o  b e n e f i c i a l  use )  

The amount of water claimed for direct irrigation is 
1 0 . 3 7 5  cfs. The amount of water claimed for diversion into 
storage and maintenance of storage and the amount of water stored 
will be developed by the CWRE when he prepares the map for this 
registration. Because of the location and geography of the 
subject land and the time of year, request is made for additional 
time for the CWRE to prepare the map. The requested additional 
time would be until the weather and season of the year allow the 
CWRE to prepare a map of the land irrigated, diversion and 
storage facilities. 

Attached to this statement is a copy of a USGS topo- 
graphical map showing aenerallv the location of the subject land, 
diversion and storage facilities. The precise locations of the 
subject land, water diversion and storage facilities will be 
shown on the CWRE map and the claimant is not to be bound by the 
information shown on the attached map. It is submitted for 
general information purposes only and is not based upon any 
survey or measurement. 
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The 1884 Land 
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JOHN H. KOTTKAMP 
ROBERT E. O'ROURKE 
STEPHEN M. BLOOM 

VIA EXPRESS MAIL 

KOTTKAMP & O'ROURKE 
AlTORNEYS AT LAW 

3 3 1  S.E. 2M STRE= 
P.O. BOX 480 

PENDLETON, OREGON 97801 -0490 

TELEPHONE 
(503) 276-2 1 4 1 

FAX 
-3) 278-8463 

Mr. Reed Marbut 
Water Resources Department 
3850 Portland Road N. E. 
Salem, Oregon 97310 

November 10, 1993 

flATER RESOURCES DEPT. 
SALEM, OREGON 

Attn: Darlene Castle 

Re: Petition for Opportunity to Rebut Presumption 
Holtz Family Trust 
Birch Creek, Malheur County 

Enclosed is an original Petition for Opportunity to 
Rebut Presumption. I have previously discussed this matter with 
you in our telephone conversation of November 10. 

Originally we were going to base the Petition on 412 
irrigated acres and 1 cfs each for domestic and stock water. 
That would have resulted in a filing fee of $1,368.00. Enclosed 
is a check in that amount on the account of Mr. and Mrs. Holtz. 
However, we ended up showing 415 acres of irrigated ground in the 
Petition. Because of that, I enclose a check on our office 
account in the amount of $4.50 to complete the fiing fee amount. 

Would you please let me know immediately if there are 
any omissions or other problems with respect to the Petition 
which would disqualify it for consideration under ORS 539.240 (4) 
and all applicable rules. Also please advise me immediately if 
the filing fee is deficient. 

KOTTKAMP & O'RWRKE A 

RE0 : vl 
Encl . 
cc: Mr. Larry Powers 

Watermaster District No. 9 
Malheur County Courthouse 
Vale, Oregon 97918 

(w/encl. ) 



M r .  Reed  Marbut 
November 1 0 ,  1 9 9 3  
P a g e  Two 

cc: M r .  C h a r l e s  H o l t z  
HCR 6 0 ,  Box  1 8  
H u n t i n g t o n ,  Oregon  9 7 9 0 7  

( w / e n c l .  ) 

M r .  a n d  Mrs. Henry  H o l t z  
17  130  R i d g e  Canyon D r i v e  
R i v e r s i d e ,  C a l i f o r n i a  9 2 5 0 6  

( w / e n c l .  ) 

dVATER HESOUHL~S vtp j -  
SALEM, OREGON 



NOV 1 2  1993 
NATEH HESUUHCES DEPT. 

SALEM, OREGON 
BEFORE THE DIRECTOR OF THE 

OREGON WATER RESOURCES DEPARTMENT 

IN THE MATTER OF WATER RIGHTS ) PETITION FOR OPPORTUNITY 
FROM BIRCH CREEK IN MALHEUR 1 TO REBUT PRESUMPTION 
COUNTY, OREGON 1 

Birch Creek. Attached hereto marked Exhibit A and 

incorporated herein is a map (the "Map") showing the location of 

a portion of Birch Creek in Malheur County, Oregon. Birch Creek 

generally flows in an Easterly direction and runs into the Snake 

River. 

2 

Subject Propertv. Exhibit B attached hereto and 

incorporated herein is a description of land in Malheur County 

(the "Land"). The Land is designated as the 1884 Land and the 

1905 Land. All of the Land is owned by the Holtz Family Trust. 

Henry A. Holtz and Elvera Holtz are the trustees of that trust 

and the persons authorized to sign this Petition. On the third 

page of Exhibit B certain land is listed under the heading Land 

of Others. Some of the water distribution and storage facilities 

are located on that land. The Petitioner has the legal authority 

to use that land for such purposes. 

3 

ORS and OAR. This Petition relates to ORS 539.240 and 

OAR Chapter 690, Division 28. That law relates generally to the 

filing of a registration statement for a pre-1909 use of water. 

The subject of this Petition is the pre-1909 use of water from 

1 - Petition . . . 



Birch Creek on t he  Land. 
4 

Nonwaiver. By t h i s  P e t i t i o n  t h e  Pe t i t i one r  reques ts  an 

opportuni ty t o  rebut  t h e  presumption of claim abandonment a s  

described i n  ORS 539.240. However, t h e  P e t i t i o n e r  f i l e s  t h i s  

P e t i t i o n  without waiver of any kind and without acknowledging o r  

admit t ing t h a t  any not ices  o r  r e g i s t r a t i o n s  need t o  be f i l e d  with 

respec t  t o  t h e  use of water from Birch Creek on t he  1905 Land. 

Pursuant t o  Oregon law i n  e f f e c t  a t  t h e  time, not ices  

have previously been f i l e d  with respect  t o  t he  pre-1909 use of 

water from Birch Creek on t h e  1905 Land. Copies of the  following 

no t ices  a r e  a t tached here to  marked a s  exh ib i t s  and incorporated 

here in  ( " t h e  Not ices") :  

John T. Hibbard and 
Warren Hibbard May 20 ,  1872 Exhibit  C 

George T. Bond October 3, 1891 Exhibit  D 

C.  A. Moore, H. N .  
Moore, Oscar 
Jacobson & W. A. 
Love December 31, 1906  Exhibit  E-1  

C .  A. Moore, H. N.  
Moore, Oscar 
Jacobson & W. A. 
Love December 31, 1906 Exhibit  E-2 

C .  A. Moore, H. N.  
Moore, Oscar 
Jacobson & W .  A. 
Love December 31, 1906 Exhibit  E-3 

A copy of t h e  Map f o r  Exhibi ts  E-1,  E-2 and 
E-3 is  a t tached here to  marked Exhibi t  F 
and incorporated herein.  

2 - P e t i t i o n  . . . 



With respect to Exhibit D, there is a self-evident 

error in the legal description. The reference in line 10 to 

Township 14 South should be to Township 15 South and the 

reference in line 11 to Range 45 East should be to Range 44 East. 

It is the Petitioner's belief and position that the 

Notices as filed not only satisfied the law then in effect but 

also satisfy the requirement for registration of pre-1909 water 

uses under current law on the 1905 Land. However, this Petition 

is being filed to further protect the uses of Birch Creek water 

on the 1905 Land and to register the use on the 1884 Land. 

5 

Use of Water. 

The 1905 Land. The water of Birch Creek has been 

used continuously on the Land since before February 24, 1909. 

That use has been consistent with the development plan described 

in the Notices as well as modifications and improvements to that 

development plan. The fact of such continuous water usage is 

supported by the Notices, statements to the Petitioner, court 

records and other records, maps including survey maps, aerial 

photos and physical evidence. By way of example only and without 

limitation a principal feature of the diversion and use of water 

from Birch Creek is a diversion ditch which carries water from 

Birch Creek into Love Reservoir. Both the diversion ditch and 

Love Reservoir have been shown for many years on maps prepared by 

3 - Petition . . . 



the U. S. Geological Survey (see Exhibit A). 

The 1884 Land. The water of Birch Creek has been 

used continuously on the 1884 Land since before February 24, 

1909. The fact of such continuous water usage is supported by 

statements to the Petitioner, court records, maps including 

survey maps and physical evidence. By way of example only and 

without limitation, a lawsuit was filed in 1951 in the Circuit 

Court of the State of Oregon for Malheur County by a previous 

owner of the Land. In the Complaint filed in 1951 and the 

Amended Complaint filed in 1957, the continuous use of Birch 

Creek water on the 1884 Land beginning prior to 1909 is 

confirmed. (See Malheur County Circuit Court Case No. 70473). 

6 

Reason for Not Filina a Reaistration Statement Prior to 

December 31, 1992. It is the position of the Petitioner that all 

notices required under previous and existing law have been filed 

with respect to the 1905 Land and that no further registration 

statement need be filed. However, a letter written recently from 

the Department, Watermaster District No. 9, to one of the 

Petitioner's attorneys suggests that a registration may need to 

be made. It is not clear whether the letter is referring to the 

1884 Land or the 1905 Land. However, because of the very high 

value of the water use and water rights from Birch Creek on the 

Land, the Petitioner is filing this Petition to avoid any 

uncertainty with respect to the situation. 

4 - Petition . . . 



Attached hereto and incorporated herein are Exhibits 

G and H. They are respectively the Affidavits of Charles Holtz 

and Robert E. O'Rourke. Charles Holtz has been the active on 

site manager of the Land since 1971. His Affidavit explains why 

no registration was made prior to December 31, 1992. The 

Affidavit of Robert E. O'Rourke provides further background on 

the subject of the reason why no previous registration has been 

filed and why this Petition is now being filed asking for 

authority to file a registration. 

7 

Brief Summarv of Claim. The general plan of develop- 

ment of the waters from Birch Creek on the 1905 Land are 

described in the Notices. The irrigation of the 1884 Land was by 

diversion dams in Birch Creek with ditches delivering water to 

the Land irrigated. Substantially all of the Land described in 

Exhibit B has been irrigated. Upon filing the registration, 

specific acreages by 40 acre tracts will be listed. The 1905 Land 

has been irrigated from Love Reservoir. Love Reservoir has 

received water through the Supply Ditch referred to in Exhibits 

E-1 and E-3. The diversion dam into the Supply Ditch is in the 

North Half of the North Half of Section 13, Township 15 South, 

Range 44 E.W.M. 

Water has also been diverted into Love Reservoir 

from a diversion dam located downstream from the Supply Ditch. 

Not only has the 1905 Land been irrigated with stored water from 

5 - Petition . . . 



Love Reservoir, it has also been irrigated with water delivered 

directly from the ditches which deliver water into Love Reservoir 

and from several diversion dams located in Birch Creek (other 

than the dams which divert water into the ditches to Love 

Reservoir). 

The Land that has been irrigated has been irrigated to 

the maximum extent water was available and could be used 

beneficially from time to time. Upon filing the registration, 

more specific information will be provided with respect to the 

amount of water claimed. For purposes of determining the filing 

fee to be paid to the Department, the claimed use will be for 415 

acres of irrigated land and 1 cubic foot per second for domestic 

use and 1 cubic foot per second for stock water. 

8 

WHEREFORE, the Petitioner, without waiver of any kind, 

asks that the presumption of abandonment be rebutted and 

that the Director issue an order authorizing the Petitioner to 

file a registration statement as provided in ORS 539.240. 

DATED November &, 1993. 
THE HOLTZ FAMILY TRUST 

Elvera koltz, 

6 - Petition . . . 





EXHIBIT B 

The Land 

The 1905 Land 
Malheur County, Oregon 

Township 15 South, Ranae 44 E.W.M. 

Section 13: N E ~ N E ~  
NW+NE+ 
SE+NE+ 

Section 14: N E ~ N E ~  
NW+NE+ 

towns hi^ 15 South, Ranae 45  E.W.M. 

Section 16: N E ~ S W ~  
swtswt. 
SE+SW+ 

Section 17: S E ~ S E ~  

Section 18: S W ~ N W ~  

Section 19: NE+NE+ 
NW+NE+ 
SW+NE+ 
SE+NE+ 

Exhibit B 
(Page 1 of 3 Pages) 



Township 15 South ,  Ranue 45 E.W.M. Cont.  

S e c t i o n  20:  N E ~ N E ~  
W t N E  t 
S E ~ N E ~  

S e c t i o n  21:  N E ~ N W ~  
miwi 
swami 

S e c t i o n  28:  NWiN'Wa 

S e c t i o n  29:  N E ~ N E ~  

The 1884 Land 

Township 15 South ,  Ranue 44 E . W . M .  

S e c t i o n  10: S W ~ S E ~  
S E ~ S E ~  

S e c t i o n  15: N E ~ N E ~  
m i ~ ~ i  

S e c t i o n  14:  N E ~ N E ~  
WiNEi  
S W ~ N E ~  
S E ~ N E ~  

E x h i b i t  B 
(Page  2 of 3 Pages )  
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BEFORE THE DIRECTOR OF THE 
OREGON WATER RESOURCES DEPARTMENT 

IN THE MATTER OF WATER RIGHTS ) AFFIDAVIT IN SUPPORT OF 
FROM BIRCH CREEK IN MALHEUR 1 PETITION 
COUNTY , OREGON 1 

STATE OF OREGON 1 
) SS. 

County of Malheur ) 

I, Charles Holtz, having been duly sworn on oath, 

depose and say: 

In 1971 I took over the management and operation of 

certain real property in Malheur County, Oregon including the 

Land (references are to the subjects identified in the Petition). 

The Land is a part of a larger irrigation and ranching operation 

all of which I have been directly involved with since 1971. 

During the time that I have been farming the Land, I have 

irrigated approximately 415 acres of it either with diversions 

directly out of Birch Creek, diversions out of Love Reservoir or 

both. Because a considerable portion of the livestock usage is 

from Love Reservoir, I believe a claim of one cubic foot per 

second for domestic and for stock water would adequately reflect 

the amount of water used for those purposes. 

The water of Birch Creek has been used continuously on 

the Land since before February 2 4 ,  1909. 

1 - Affidavit in Support of Petition . . . 
Exhibit G 



3 

With respect to the 1905 Land, the continuous use of 

Birch Creek water on that Land since before February 24, 1909 

has been consistent with the development plan described in the 

Notices as well as modifications and improvements to that 

development plan. The fact of such continuous water usage is 

supported by the Notices, statements to the Petitioner, court 

records and other records, maps including survey maps, aerial 

photos and physical evidence. By way of example only and without 

limitation a principal feature of the diversion and use of water 

from Birch Creek is a diversion ditch which carries water from 

Birch Creek into Love Reservoir. Both the diversion ditch and 

Love Reservoir have been shown for many years on maps prepared by 

the U. S. Geological Survey (see Exhibit A). By way of further 

example and without limitation, a lawsuit was filed in 1951 in 

the Circuit Court of the State of Oregon for Malheur County by a 

previous owner of the Land. In the Complaint filed in 1951 and 

the Amended Complaint filed in 1957, the continuous use of Birch 

Creek water on the Land beginning prior to 1909 is confirmed. 

(See Malheur County Circuit Court Case No. 7047E). By way of 

further example and without limitation post 1909 water rights 

have been obtained for the Land through the application, permit 

and certificate process. In the Water Resources Department (the 

"Department") file for Applications R-24019 and 24084, the Final 

Proof Survey shows the existence and approximate location of some 

2 - Affidavit in Support of Petition . . . 



of the facilities described in the Notices. 

4 

With respect to the 1884 Land, the continued use of 

Birch Creek water on that Land since before February 24, 1909 has 

been consistent with the pleading statements found in the lawsuit 

described in the preceding paragraph. Additionally, I have come 

into possession of a set of maps prepared in 1954 by Melvin V. 

Davenport & Associates, professional engineers of Caldwell, 

Idaho. The maps show irrigable acres that were actually surveyed 

in November, 1953 for a previous owner of the Land. The survey 

shows the exact same acreage, by location, of the Land referred 

to in the above described lawsuit. The pleading statements in 

that lawsuit confirm the continuous use of Birch Creek water on 

the 1884 Land beginning in 1884. 

5 

I am not sure of the exact date or year but I believe 

that it was in 1991 or 1992 that I heard something about the need 

to file some kind of a paper with respect to certain water uses. 

The diversion of Birch Creek water to the Land is extremely 

important to its value and use as part of the total farming and 

ranching operation. Therefore, I contacted Larry Powers who was 

then and is now the watermaster for the Department for Malheur 

County. As I recall, I contacted him by telephone. I asked him 

if anything needed to be filed with respect to the diversion of 

water from Birch Creek to the Land. I do not recall his exact 

3 - Affidavit in Support of Petition . . . 



words but he indicated that preceding owners of the Land had 

filed everything that needed to be filed. He gave me the 

impression that nothing more needed to be filed to protect the 

pre-1909 Birch Creek water usage. Relying upon my conversation 

with Larry Powers and the understanding which I gained from that 

conversation, I did not pursue any further the matter of filing 

papers with respect to the pre-1909 Birch Creek water usage. 

6 

Recently I have been contacted by representatives of 

the Department with respect to the construction and operation of 

Love Reservoir. The only issues raised were connected with dam 

safety . 
7 

I contacted attorneys Steve Bloom and Bob OrRourke in 

Pendleton, Oregon to discuss with them the law related to the dam 

safety considerations. When I met with Bob OrRourke on October 

22 at Love Reservoir, he explained that Steve Bloom had received 

a letter from Larry Powers dated September 14. The letter talks 

about the time limit to file a pre-1909 water use. The letter 

suggested that Steve Bloom contact the Department to see if a 

filing could still be made. That is the first time that I was 

aware of even the possibility of any filing requirement. 

8 

Because the Birch Creek water is so valuable and 

important to the use and productivity of the Land and the entire 

4 - Affidavit in Support of Petition . . . 



ranch operation, I believe that it is better to file the attached 

Petition even though no member of the Department has told me that 

the information I received from Larry Powers is wrong. I am 

referring to the information that the preceding owners of the 

Land had filed all notices required by law. 

A 

4 Subscribed and sworn to before me this $ day of 

November, 1993. 

MY commission expires : / ~ h  -F,6 

5 - Affidavit in Support of Petition . . .  



BEFORE THE DIRECTOR OF THE 
OREGON WATER RESOURCES DEPARTMENT 

IN THE MATTER OF WATER RIGHTS ) AFFIDAVIT IN SUPPORT OF 
FROM BIRCH CREEK IN MALHEUR 1 PETITION 
COUNTY OREGON 1 

STATE OF OREGON 1 
)SS. 

County of Umatilla ) 

I, Robert E. OfRourke, having been duly sworn on oath, 

depose and say: 

Steve Bloom and I are attorneys licensed to practice 

law in the State of Oregon. Our practice is conducted through 

the Pendleton, Oregon law firm of Kottkamp & OfRourke. Recently 

we were contacted by Charles Holtz. He wanted some general 

information regarding the rules relating to the safety of dam and 

reservoir structures. 

After we were contacted by Mr. Holtz we began gathering 

some information regarding his dam, reservoir and related 

facilities. In the course of that inquiry we received a letter 

from Larry Powers, Watermaster No. 9, Malheur County. Mr. Powers 

advised that the water rights related to the Love Reservoir were 

pre-1909 water use claims. He further advised that it may be 

necessary to register claims, that the deadline for registering 

expired December 31, 1992 and that it might be appropriate to 

contact the Water Resources Department (the "Department") to see 

if a claim could be filed. It was not clear whether Mr. Powersf 

1 - Affidavit in Support of Petition . . . 
Exhibit H 



suggestion related to pre-1909 water use as described in the 

Notices or other pre-1909 water use from Birch Creek on the Land. 

3 

I have had further communications with Larry Powers. 

It is his recollection that Charles Holtz did contact him a year 

or so ago and Mr. Holtz asked about the registration of the Birch 

Creek pre-1909 water rights usage and rights on the Land. Larry 

Powers recalls telling Charles Holtz that preceding owners of the 

Land had already filed claims and that it would not be necessary 

for Charles Holtz to make any further filings or registrations. 

In further communications with Larry Powers, he 

explained that he did not intend to include the 1884 Land in any 

comments to Charles Holtz about there being no need to make 

further filings or registrations. He explained to me that the 

comment in his letter of September 14 to Stephen Bloom that a 

registration might need to be filed related to the 1884 Land. 

4 

The Petition to which this Affidavit is attached refers 

to certain Notices. Copies of those Notices are on file in the 

office of Larry Powers. Larry Powers said that he obtained those 

copies from Larry Jebousek who formerly worked for the 

Department. According to Larry Powers, Larry Jebousek was 

discussing with him the subject of registering pre-1909 water use 

claims and Larry Jebousek said that the claims identified in the 

Notices had already been registered because of the Notices. 

2 - Affidavit in Support of Petition . . . 



Further inquiry has been made of the Department to find out if 

they have copies of the Notices. The response was that copies 

were not on file with the Department in Salem. 

5 

I have reviewed the documents described in paragraph 5 

of the Petition. Additionally, I have obtained copies of field 

notes filed with the U. S. Land Office in Vale, Oregon on August 

2, 1915. The field notes relate to the water use facilities 

described in the Notices. The field notes appear to match the 

legal description shown in Exhibit E-4. Correspondence from the 

General Land Office dated October 12, 1916 indicates that the 

Assistant Secretary of the Interior approved the map which is 

Exhibit E-4. These documents evidence the continuous use of 

Birch Creek water on the 1905 Land beginning prior to February 

24, 1909. 

With respect to the 1884 Land, I have reviewed the 1954 

sulrvey maps of Melvin V. Davenport & Associates. I have compared 

those survey maps to the pleading statements in the lawsuit 

referred to in Exhibit G. The acreages match up and those 

documents evidence the continuous use of Birch Creek water on the 

1884 Land beginning prior to February 24, 1909. 

6 

The Notices which we now have and which are exhibits to 

the Petition originally came from the Department in Salem. 

Because that office no longer has such Notices, it seems advis- 

3 - Affidavit in Support of Petition . . . 



able to file a Petition even though the filing is not legally 

necessary. This filing seems more advisable in the light of 

the decision to register the water use claims on the 1884 Land. 

#l 
Subscribed and sworn to before me this - /0- day of 

November, 1993. 

&- 
Notary Public for Oregon 

OFFICIAL SEAL 
VICKI LU)$EII[R- ( 

NOTARY PU$L.IL - 0 810N 
COMMlSSlON NO. OiQOf.) 

MY CllHUSSUW UPlRES M 13. la 1 

4 - Affidavit in Support of Petition . . . 



STATE OF OREGON 

WATER RESOURCES DEPARTMENT 

INTEROFFICE MEMO 

September 26, 1994 

TO: file SWR-614,617,618 

FROM: DON KNAUER 

SUBJECT: CWRE MAP 
Jim Hanley, CWRE called to say they were starting the survey tomorrow for the water right 
map. He will keep me advised of the progress. 



SURFACE WATER REGISTRATION CHECKLIST 

(received after July 18, 1990) 

CHECK BASIN mP&mE~ib\~ m Lw \D UNADJuDIcATED AREA 

S W R NUMBER A,\+ 
CHECK ENCLOSURES PRELIMINARY DATA BASE ENTRY bL:& 
ACKNOWLEDGEMENT LETTER bw 0% +- ENTER ON STREAM INDEX 

CHECK QUADRANGLE MAP CHECK GLO PLATS 

WATERMASTER CHECKLIST PUBLIC NOTICE PUBLICATION 

FORM REVIEW 
blanks filled in 
signed 
date received stamped 

MAP REVIEW 
L/ source and trib 
1, diversion point location 
J conveyances (pipes, ditch, etc. ) 
J place of use 

scale 
township, range, section 

--d north arrow 

,/- CWRE stamp 
/- disclaimer - date survey was performed 

P.O.B. of survey 
lc- dimensions and capacity of diversion system 

"beneficial use" type title 
"permanent-quality1' paper 

J l/lOth acre 

WATER RIGHT RECORD CHECK FIELD INSPECTION 

FINAL FILE REVIEW FINAL DATA BASE ENTRY 

ENTER ON PLAT CARDS 



January 7, 1994 
W A T E R  

R E S O U R C E S  

D E P A R T M E N T  

BOB O'ROURKE 
331 SE 2ND STREET 
PO BOX 490 
PENDLETON OR 97801-0490 

RE : Surface Water Registration Statements - Holtz Family Trust 

Dear Mr 0' Rourke, 

With reference to the Special Order filed at Volume 47 Page 382, the three claims to pre-1909 
vested water rights have been assigned file numbers. The first claim received on November 26, 
1993 has been numbered SWR-614. The second claim received December 13, 1993 with a 
priority date of Oct. 3, 1891 has been numbered SWR-617. The third claim received December 
13, 1993 with a priority date of 1884 has been numbered SWR-0618. 

I am enclosing our receipt # 108022 for $ 202.00 paid in fees. 

I suggest the map be prepared and submitted at the earliest convenience. I cannot proceed with 
a review of the file without the map. I am sending copies of the mapping requirements for you 
to forward to the Certified Water Right Examiner hired to do the work. There have been 
misunderstandings in the past by certain CWRE's about the requirements for the pre-1909 claim 
maps. I offer any help I can be to your CWRE prior to them starting the project which may 
save time and money in the end. I have enclosed a couple of my cards for your use. Two of 
the more important points in regards to the map are: First, this is a claim to beneficial use and 
should be treated as a final proof survey. Second, if the map covers use with different priority 
dates, the map must clearly show the boundaries of the different priority dates. 

If you have any questions, please give me a call. The toll free number is 1-800-624-3 199. 

Sincerely, 

Don Knauer 
Adjudication Specialist 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 





i A 
STATE OF OREGON 

~ T E R  RESOURCES-DEPART~ENT . 
RECEIPT 1 {? 8 0 2 2 3850 PORTLAND ROAD NE 

SALEM, OR 97310 
378-84551378-8130 (FAX) 

RECEIVED FROM: 

By: PERMIT 

CASH CHECK # OTHER (IDENTIFY) 

I TOTAL REC'D ) $  -1 
- 

101-00-0 WRD MISC CASH ACCTA 
I 

842.010 ADJUDICATIONS 1 8 2  

830.650 PARKING FEES Namelmonth 

____ OTHER. (IDENTIFY) -- 

I REDUCTION OF EXPENSE 1 
CASH ACCT -7 

COST CENTER AND OBJECT CLASS 
( % 

VOUCHER # 

[ 03-00-0 WRD OPERATING ACCT I 
MISCELLANEOUS: 

COPY FEES 

RESEARCH FEES 

MlSC REVENUE: (IDENTIFY) 

OTHER (P-6) (IDENTIFY) 

WATER RIGHTS: 

SURFACE WATER 

GROUND WATER 

TRANSFER 

WELL CONSTRUCTION 

WELL DRILL CONSTRUCTOR 

LANDOWNER'S PERMIT 

OTHER (IDENTIFY) - 

RECORD FEE 

842 006 
EXAM FEE LICENSE FEE 

842 023 

842 024 

I 

864.000 LOTTERY PROCEEDS 18) 

, 
106-GK WELL CONST START FEE 
842 013 WELL CONST START FEE 

MONITORING WELLS 

HYDRO APPLICATION - -- -- 

CARD # 

CARD # 

107-00-0 HYDRO ACTlVlfY 
842 01 1 POWER LICENSE FEE(FW1WRD) 

842 115 HYDRO LICENSE FEE(FW1WRD) 

BY. 

145-00-0 LOTTERY PROCEEDS -- 
LIC NUMBER 

- 

D~str~but~on-While Copy-Customer, Yellow Copy-F~scal, Blue Copy-F~le, Buff Copy-F~scal 



November 29, 1993 
W A T E R  

R E S O U R C E S  

BOB O'ROURKE 
331 SE 2ND STREET 
PO BOX 490 
PENDLETON OR 97801-0490 

D E P A R T M E N T  

-. 

RE: Special Order Signed 

Dear Mr. O'Rourke, 

This past Friday, a special order was signed that officially accepted for filing the Surface Water 
Registration Statement in the name of The Holtz Family Trust, Henry and Elvera Holtz, trustees. I 
have enclosed a copy of the special order. 

From our telephone conversation of November 24, 1993, I understand that the CWRE map will be 
submitted after the first of the year. 

With respect to fees, our Administrative Rules (OAK 690-28-025 (2)) specify that "One registration 
statement may include multiple use with one common date of priority for parcels of contiguous land. 
Separate statements shall be registered for noncontiguous properties or different priority dates." Since 
a higher fee is levied on the first 100 acres for each priority date, it will be necessary for you to 
submit additional fees. Your fees appear to have been calculated as if there was only one priority 
date. The late filing deadline is December 31, 1993. The additional fees must arrive at our office 
before that date. 

I understand that you will not know how many acres are attached to each priority date until the 
CWRE map is completed. If, after your CWRE map arrives, it appears that there was an 
overpayment of fees we will arrange for a refund. 

Please feel free to contact this office if you have any questions. .-l?gJ 
Dwi rench 
~djudication Section 

enc 

3850 Portlalid Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



BEFORE THE DIRECTOR OF THE 

OREGON WATER RESOURCES DEPARTMENT 

SALEM, OREGON 

IN THE MATTER OF THE 1 ORDER ACCEPTING 
SURFACE WATER REGISTRATION 1 SURFACE WATER 
STATEMENT TO BE FILED IN THE 1 REGISTRATION 
NAME THE HOLTZ FAMILY TRUST, 1 STATEMENTS 
HENRY AND ELVERA HOLTZ, TRUSTEES ) (Late filing) 

The above entitled matter comes before the Director for 
authorization to file a Surface Water Registration Statement 
after the filing deadline of December 31, 1992. 

It appears that the claimed use of water has not been 
abandoned, that water has been applied to beneficial use and that 
the use of water by the claimant is subject to registration 
pursuant to ORS 539.240(4). 

NOW, THEREFORE, it is hereby ORDERED that the Department 
accept for filing Surface Water ~egistration Statements in the 
name of 

HOLTZ FAMILY TRUST, HENRY AND ELVERA HOLTZ, TRUSTEES 
17130 RIDGE CANYON DRIVE 
RIVERSIDE CA 92506 

Dated November 2&, 1993. 

*' Martha 0. Pagel, Director 

Recorded in Special Order Volume 47, Page 382, 





W A T E R  

November 19, 1993 
R E S O U R C E S  

D E P A R T M E N T  

BOB O'ROURKE 
331 SE 2ND STREET 
PO BOX 490 
PENDLETON OR 97801-0490 

RE: PETITION FOR LATE REGISTRATION STATEMENT FILING 

Dear Mr. OIRourke: 

This will acknowledge the petition for a late registraiton statement filing in the name 
of The Holtz Family Trust, Henry and Elvera Holtz, trustees. Fees in the amount of 
$1,368.00 have been received and a receipt (# 107036) is being sent with a copy of 
this letter to Henry and Elvera Holtz. Additional fees in the amount of $4.50 have 
also been received from your firm. Receipt # 107035 is enclosed. 

I will begin to review and process your petition. I will let you know if there is 
anything else you need to do. If your petition is approved, the director will sign an 
order that allows us to file your clairn. If this happens, I will send you a copy. 

If you have any questions please give me a call. 

~ w i ~  hc French 
Adjudication Section 

enc 

CC: Holtz Family Trust, Henry and Elvera Holtz, trustees 
17130 Ridge Canyon Drive 
Riverside CA 92506 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 
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STATE OF OREGON 
W A T E R ~ S O U R C E S  DEPARTMENT dmb 

RECEIPT # 10 '9 k) 3 5 --a0 PORTLAND ROAD NE 
SALEM, OR 9731 0 

378-84551378-8130 (FAX) 

RECEIVED FROM: 

BY: 

APPLICATION 

PERMIT 
I 

TRANSFER 

CASH CHECK # OTHER (IDENTIFY) 

0- TOTAL REC'D $ 

1 
101-00-0 WRD MlSC CASH ACCT ) 
842 010 ADJUDICATIONS 

831 087 PUBLICATIONSIMAPS 

830 650 PARKING FEES Namelmonth 

OTHER (IDENTIFY) 

LREDUCTION OF EXPENSE I ------ CASH ACCT 

COST CENTER AND OBJECT CLASS VOUCHER # 

El 
I$ 

(03-00-0 WRD OPERATING ACCT I 
MISCELLANEOUS: 

840 001 COPY FEES 

850 200 RESEARCH FEES 

880 109 MlSC REVENUE, (IDENTIFY) 

520 000 OTHER (P-6) (IDENTIFY) 

WATER RIGHTS: 

Fl 
RECORD FEE 

842 001 SURFACE WATER 

842 003 GROUND WATER 

842.005 TRANSFER 

WELL CONSTRUCTION 

ri :i 
EXAM FEE LICENSE FEE 

842 022 WELL DRILL CONSTRUCTOR 842 023 

LANDOWNER'S PERMIT 842 024 , 

OTHER (IDENTIFY) 

106-00-0 WELL CONST START FEE 
842 013 WELL CONST START FEE 

I MONITORING WELLS 

145-00-0 LOTTERY PROCEEDS 

$ 

$ 

CARD # I 
CARD # 

864 000 LOTTERY PROCEEDS m 
I 

' 07-00-0 HYDRO ACTIVITY 
842 01 1 POWER LICENSE FEE(FW1WRD) 

842 115 HYDRO LICENSE FEE(FWANRD) 

LIC NUMBER 

HYDRO APPLICATION 

E 3  
$ 



- 

CASH CHECK # OTHER (IDENTIFY) 

0; 

STATE OF OREGON 

WATER "Z~SOURCES DEPARTMENT m 

RECEIPT # 9 6 7 [) 3 (j .,-a0 PORTLAND ROAD NE 
SALEM, OR 97310 

378-84551378-0130 (FAX) 

(01-00-0 WRD MlSC CASH ACCT 1 - 

RECEIVED FROM: 

BY: i -- 

842.010 ADJUDICATIONS 

831.087 PUBLICATIONSIMAPS 

830.650 PARKING FEES Namelmonth 

OTHER: (IDENTIFY) 

APPLICATION 

PERMIT 

TRANSFER 

( REDUCTION OFEXPEN- -- CASH ACCT * 
COST CENTER AND OBJECT CLASS VOUCHER # 

I "  1 
- 

103-00-0 WRD OPERATING ACCT 1 
MISCELLANEOUS: 

COPY FEES 

RESEARCH FEES 

MlSC REVENUE: (IDENTIFY) 

OTHER (P-6) (IDENTIFY) 

WATER RIGHTS: 

SURFACE WATER 

GROUND WATER 

TRANSFER 

WELL CONSTRUCTION 

WELL DRILL CONSTRUCTOR 

LANDOWNER'S PERMIT 

OTHER (IDENTIFY) 

MONITORING WELLS 

106-00-0 WELL CONST START FEE~ 

145-00-0 LOTTERY PROCEEDS J 1 

842 013 WELL CONST START FEE 1 $ 

864.000 LOTTERY PROCEEDS S 

1 CARD # I 

HYDRO APPLICATION I s  

842 01 1 POWER LICENSE FEE(FW1WRD) 

842 115 HYDRO LICENSE FEE(FW1WRD) 

Dlstr~bullon-Wh~te Copy-Customer, Yellow Copy-Flscal, Blue Copy-F~le, Buff Copy-F~scal 

LIC NUMBER - 





. . - ~ . - - --,----....--pp-----..- ~ - ~. - ~~ 

I ACRC - / r i  
I 9 2 00 4 00 803 i OCO / ZOO 

L O V E  RESERVOIR 
AS-BUILT  

DRAWN FROM SURVEY AND A E R I A L  PHOTOS 

S C A L E S  AS S H O W N  
AUGUST, 1998 








