
WATERRESOURCES DEPARTMENT
REIMBURSEMENTAUTHORITY ESTIMATEAPPLICATION

House Bill 2551(2003 Oregon Laws) authorizes the Oregon Water Resources Department to expedite or enhance
regulatory processes voluntarily requested under the agreement. The voluntary agreement can be entered into with
anyperson requesting services and agreeing to pay the Department's costs ofproviding the service.

TheDepartment has establishedapool ofqualified contractors to perform expeditedservicesfor water right transfers,
water rightpermits extensions, andwater right certificates.

The purpose ofthis application is to obtain an estimate fromthe next qualified contractor in the appropriatepool. There
is anon-refundable application feeof$125.00 perrequest. Thecontractorwill providean estimate ofthe costand of
Che timerequired to process and develop a recommendation on the request ofa: (check one):

REQUEST

D
D

3

TYPE

Transfer Application

Certificate Request
Extension ofTime Request

FILE NUMBER

G-14857

. IA li t' RIliApplicant formation .pp, can s epresentative/Contact

Name: (Please Print) Cline Butte Utilitv Co. & H Pacific

Address: 1230 Golden Pheasant 920 SW Emkay , Suite C-100

Redmond, OR 97756 Bend, OR 97702
Phone: 541-504-2305 4l-388-425
Fax 541-388-4229
E-Mail Address: alan@eagle-crest.com twalker@whpacific.com

RECEIVED

(- old
Total Amount Paid: S

Name:

ken:6/21/7004

APR 03 2007
WATER RESOURCES DEPT

SALEM, OREGON

I understand the following:
There is anon-refundable application fee of$125.00 per request.
That upon receipt ofmy non-refundable application fee in the amount ofS 125.00. OWRDwill assign my request to
the next contractor in the pool ofcontractors performing expedited services.
That this fee covers the copying, themailing cost, as well as the cost for the contractor to evaluate and providethe
estimate for processing ofthe request.
That OWRDwill provide all pertinent infonnation to theassigned contractorwithin three(3) business days.
That OWRDwill,within fourteen {14) days, notify me in writing of the estimates ofcosts and time frame for the
expedited service.
That upon receiving the estimates I may agree ordeclineto enter into a formal contract to pay the estimated cost in
advance to initiatethe expedited service.
An incomplete or inaccurate application may delay the process and increase the cost to process my request.
Expedited processing does not guaranteea favorable review ofmy request.
Send completed Application and payment to: OWRD-Reimbursement AuthorityProgram

725 Summer St. NE, Suite A
Salem,OR97301-JZ66.

I certify that I am the(check one) □ ApplicantD Applicant's RepresentativeD Other (Please specify)

-Johe9ts
OWRD USE ONLY .
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STATE OF OREGON

COUNTY OF DESCHUTES

PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

EAGLE CREST INC.
WILLIAM D. LYCHE
PO BOX 1215
REDMOND, OREGON 97756

The limits and conditions of the use are listed below.

SPECIFIC LIMITS AND CONDITIONS

APPLICATION FILE NUMBER: G-14857

SOURCE OF WATER: A WELL IN THE DESCHUTES RIVER BASIN

PURPOSE OR USE: QUASI-MUNICIPAL USE

MAXIMUM RATE: 3.34 CUBIC FEET PER SECOND, further limited to a maximum
diversion of 252 acre-feet each year and shall result in consumption of
no more than 115 acre-feet each year, once sewage contribution is
subtracted from th amount diverted, unless the mitigation plan is
modified and approved by the Department as described below.

If the reporting, as required below, demonstrates the mitigation plan is
not sufficient to mitigate for the amount of water actually consumed,
the use will be further restricted to limit the total consumed water to
115 acre-feet, or the Department may approve an additional and
equivalent water right to be leased to instream use, to maintain an
acre-foot balance between the amount of water consumed to the amount of
water provided to inst ream use. An equivalent water right must, at .a
minimum, be from a water right with a diversion point at or near the
diversion authorized by the lease of certificate 74145.

PERIOD OF USE: YEAR ROUND

DATE OF PRIORITY: NOVEMBER 2, 1998

POINT OF DIVERSION LOCATION: NE 1/4 NE 1/4, SECTION 16, Tl5S, Rl2E,
W.M.; 150 FEET SOUTH AND 150 FEET WEST FORM THE NE CORNER, SECTION 16,
Tl5S, Rl2E, W.M.

Application G-14857 Water Resources Department PERMIT G-13856
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THE PLACE OF USE IS LOCATED AS FOLLOWS:

NE QUARTER ALL
NW QUARTER ALL
SW QUARTER ALL

SECTION 16
TOWNSHIP 15 SOUTH, RANGE 12 EAST, W.M.

Measurement, recording and reporting conditions:

A. 1 Befo;J. wate:i; use may begin under this permit, the permittee
shall install a meter or other suitable measuring device as
approved by the Director, at both the diversion from the well)
and at a point where sewage, that is actually discharged to
tthe ground, may be measµred. -The permittee shall maintain the
meter or measuring device in good working order, shall keep a
complete record, of the amount of water used each month and
shall submit a report which includes the recorded water use- y i
measurements to the Department annually or more frequently as
may be required by the Director. Further, the Director may
require the permittee to report general water use information,
including the place and nature of use of water under the
permit.

B. The permittee shall allow the watermaster access to the meter

} {e

~
r.J ?-

IJ,/~.,,,.114. • v0" oe'This permit will expire in 2 years from permit issuance unless the 2 t
year lease of the water right authorized under certificate 74145 to /) J'b V
instream purposes is replaced by a permanent transfer of water right. e,ti Iii
certificate 74145, filed as transfer application T 8519, or an \/\ c5\·\
equivalent water right as determined by the Department, to instream use. --( q,
Within one year of permit issuance, the permittee shall/submit a Water
Management and Conservation Plan consistent with OAR Chapter 690,
Division 86. The Directormay approve an extension of this timeline to
complete the required Water Management Conservation Plan.

If substantial interference with a senior water right occurs due to
withdrawal of water from any well listed on this permit, then use of
water from the well (s) shall be discontinued or reduced and/or the
schedule of withdrawal shall be regulated until or unless the Department
approves or implements an alternative administrative action to mitigate

or measuring device; provided however, where the meter or
measuring device is located within a private structure, the
watermaster shall request access upon reasonable notice.

Application G-14857 Water Resources Department PERMIT G-13856
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the interference. The Department encourages junior and senior
appropriators to jointly develop plans to mitigate interferences.
Use of water under authority of this permit may be regulated if analysis
of data available after the permit is issued discloses that the
appropriation will measurably reduce the surface water flows necessary
to maintain the free-flowing character of a scenic waterway in
quantities necessary for recreation, fish and wildlife in effect as of
the priority date of the right or as those quantities may be
subsequently reduced.

Use of water under authority of this permit may be regulated if analysis
of data available after the permit is issued discloses that the
appropriation will measurably reduce the surface water flows necessary
to maintain the free-flowing character of a scenic waterway in
quantities necessary for recreation, fish and wildlife in effect as of
the priority date of the right or as those quantities may be
subsequently reduced.

STANDARD CONDITIONS

The wells shall be constructed in accordance with the General Standards
for the Construction and Maintenance of Water Wells in Oregon. The
works shall be equipped with a usable access port, and may also include
an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

The use shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

Prior to receiving a certificate of water right, the permit holder shall
submit the results of a pump tesj meeting the department's standards, to
the Water Resources Department. The Director may require water level or
pump test results every ten years thereafter.

Failure to comply with any of the provisions of this permit may result
in action including, but not limited to, restrictions on the use, civil
penalties, or cancellation of the permit.

This permit is for the beneficial use of water without waste. The water
user is advised that new regulations may require the use of best
practical technologies or conservation practices to achieve this end.

By law, the land use associated with this water use must be in
compliance with statewide land-use goals and any local acknowledged
land-use plan.

Application G-14857 Water Resources Department PERMIT G-13856
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The use of water shall be limited when it interferes with any prior
surface or ground water rights.

The Director finds that the proposed use(s) of water described by this
permit, as conditioned, will not impair or be detrimental to the public
interest.

Actual construction of the well shall begin by May , 2001. complete
application of the water to the use shall be made on or before October
1, 2005. Within one year after complete application of water to the
proposed use, the permittee shall submit a claim of beneficial use,
which includes a map and report, prepared by a Certified Water Rights
Examiner (CWRE) .

Issued otobe± IO, 2ooo }J. - .
Director
Department

NOTE: Pursuant to ORS 537.330, in any transaction for the conveyance of
real estate that includes any portion of the lands described in this
permit, the seller of the real estate shall, upon accepting an offer to
purchase that real estate, also inform the purchaser in writing whether
any permit, transfer approval order, or certificate evidencing the water
right is available and that the seller will deliver any permit, transfer
approval. order or certificate to the purchaser at closing, if the
permit, transfer approval order or certificate is available.

Application G-14857
Basin 5
AMH

Water Resources Department
Volume 1 DESCHUTES R & MISC
MGMT.CODES 7BG 7BR 7CG ?CR

PERMIT G-13856
District 11

RECEIVED
JUN 2 9 200l
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Oregon Water Resources Department
Water Rights Division

Application for Extension ofTime

In the Matter of the Application for an Extension ofTime )
for Permit G-13856, Water RightApplication G-14857, )
in the name of Cline Butte Utility Company )

Permit Information

PROPOSED FINAL ORDER

Application File G-14857 / Permit G-13856
Basin ~5 - Deschutes Basin / Watermaster District 11
Date ofPriority: November 2, 1998

Authorized Use ofWater
Source ofWater: A Well in the Deschutes River Basin
Purpose or Use: Quasi-municipal
Maximum Rate: 3.34 Cubic Feet per Second

This Extension ofTime request is being processed in accordance
with Oregon Administrative Rule Chapter 690, Division 315.

Please readthisProposedFinal Order in its entirety as it contains
additional conditions not included in the originalpermit.

This Proposed Final Order applies only to Permit G-13856, water right Application G-14857._A €9Dy of
Perit G-13856 is enclosed is Attachment1. RECEilVe

JUN 29 2007
WATER RESOURCES DER

Summary ofProposed Final Order for Extension ofTime SALEM, OREGON

Proposed Final Order: Permit G-13856 Page I of 14



' .
The Department proposes to:

• grant an extension of time to apply water to full beneficial use from October 1, 2005 to October
1, ; and

• make the extension of time subject to certain conditions as set forth below.

ACRONYMQUICKREFERENCE

Department - Oregon Department ofWater Resources
Utility Company - Cline Butte Utility Company
ODFW -Oregon Department ofFish and Wildlife
PFO - Proposed Final Order

Units ofMeasure
cfscubic feet per second
gpm - gallons per minute
mgd - million gallons per day

AUTHORITY

Generally, see ORS 537.690 and OARChapter 690 Division 315.

ORS 537.630(2) provides in pertinent part that the Oregon Water Resources Department (Department)
may, for good cause shown, shall order and allow an extension of time, for the completion of the well or
other means of developing and securing the ground water or for complete application ofwater to
beneficial use. In determining the extension, the department shall give due weight to the considerations
described under ORS 539.010 (5) and to whether other governmental requirements relating to the
project have significantly delayed completion of construction or perfection of the right.

ORS 539.010(5) provides in pertinent part that the Water Resources Director, for good cause shown,
may extend the time within which the full amount of the water appropriated shall be applied to a
beneficial use. This statute instructs the Director to consider: the cost of the appropriation and
application of the water to a beneficial purpose; the good faith of the appropriator; the market for water
or power to be supplied; the present demands therefore; and the income or use that may be required to
provide fair and reasonable returns upon the investment.

Page 2 of 14RECEIVED
JUN 29 2007

Proposed Final Order: Permit G-13856

include OAR 690-315-0050(5) only if it applies in the case of added conditions; for example,
, lunici al Use Extension Condition)
OAR690-315-0050(5) authorizes the Department to include in an extension order, but is not limited to,
any condition or provision needed to: ensure future diligence; mitigate the effects of the subsequent
development on competing demands on the resource; and periodically document the continued need for
the permit.

WATERRESOURCES DEPT
SALEM, OREGON



OAR690-315-0080 provides in pertinent part that the Department shall make findings to determine if
an extension of time for municipal and/or quasi-municipal water use permit holders may be approved to
complete construction and/or apply water to full beneficial use.

OAR 690-315-0090(3) authorizes the Department, under specific circumstances, to condition an
extension of time for municipal and/or quasi-municipal water use permit holders to provide that
diversion ofwater beyond the maximum rate diverted under the permit or previous extension(s) shall
only be authorized upon issuance of a final order approving a Water Management and Conservation
Plan under OAR Chapter 690, Division 86.

(include OAR 690-315-0090(4-5) only if it applies a quasi-municipal that is exempt from a WMCPi
using these criteria
OAR690-315-0090(4-5) provides in pertinent part that quasi-municipal water use permit holders that
serve a population of less than 1000 and/or can reasonably demonstrate that fewer than five years is
necessary to complete construction and apply the water to beneficial use are not subject to OAR 690-
315-0090(3) unless on review of the certain criteria the Department determines that compliance is
necessary.

FINDINGS OF FACT

Background

1. Permit G-13856 was granted by the Department on The permit authorizes the
use ofup to 3.34 cfs ofwater from one well (Well #9) within the Deschutes Basin, for quasi­
municipal use. It specified that complete application ofwater was to be made on or before
October 1, 2005.

February 15, 2001 theDepartment approvedan assignmentofPermit G-11762 from
.......-..... Inc. to Cline Butte Utility Company line Butte DevelopmentCompany is a privat

manv at the le Ri re Destination Resort and is a subsidi of leCre Inc

2.

3.

4.

No prior extensions have been granted for the permit. This is the first extension of time request
for PeriG-ITTA8.
Due to an ongoing permit extension rulemaking, the Department placed all pending applications
for extension of time for municipal and quasi-municipal permits on hold and did not require
municipal and quasi-municipal water use permit holders to submit applications for extension of
time until the new rules were adopted.

5. Municipal and quasi-municipal water use permit extension rules OAR 690-315-0070 through
690-315-0100 became effective on November I, 2002, were amended, filed with the Secretary
of State, and became effective on November 22, 2005.

Proroe4 rt orator. ereG-1ass6 RECElVep ace3or1«

JUN 29 2007
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6.

7.

The permit holder, the Cline Butte Utility Company, (UtilityCompany)submitted an
"Application for Extension ofTime" to the Department on-requesting the time in
which to apply water to full beneficial use under the terms ofPermit G-13856 be extended from
October 1, 2005 to October 1,112].

Notification of the Utility Company's application for extension oftime for Permit G-13856 was
published in the Department's Public Notice dated No public comments were
received regarding the extension application.

Review Criteria forMunicipal and Quasi-MunicipalWaterUse Permits (OAR 690-315-0080(1)]

The time limits to complete construction and/or apply water tofull beneficial use may be extended ifthe
Departmentfinds that thepermit holder has met the requirements setforth under OAR 690-315-0080. This
determination shall consider the applicable requirements ofORS537.230', 537.248, 537.630'and/or 539.010(5)'

Complete Extension ofTime Application (OAR 690-315-00S0{l){a))

8. On April 3, 2007, theDepartment received a completed application for extension oftime and the
fee required by ORS 536.050 from the permit holder.

Start of Construction (OAR 690-315-00S0{l){b)J

9. Actual construction ofthe well began May 21, 2001, which was within the time specified in the
permit.

Duration ofExtension (OAR 690-315-00S0(l)(c){d))

Under OAR 690-315-0080(1)(c),(d), in order to approve an extension oftimefor municipal and quasi-municipal
water usepermits the Department mustfind that the time requested is reasonable and the applicant can complete
theproject within the time requested.

10. The remaining work to be accomplished under Permit G-13856 consists of: (1) applying for a
permit amendment to clarify the area ofuse, and accommodate multiple points ofappropriation
for existing wells under multiple permits, thereby enhancing the overall managementofwater
supplies and water rights at the Eagle Crest Resort; And (2) applying water to full beneficial use.

11. As ofApril 3, 20071 the permit holder has appropriated 3.34 cfs ofthe 3.34 cfs ofwater allowed
under Permit G-13856 for quasi-municipal purposes.

RECEIVE
JUN 2 9 2007

WATERRESOURCES DEPT
SALEM.OREGON

Page 4 of 14

In addition to the 3.34 cfs ofwater allowed under Permit G-13856 (Wells 9), theUtility
Company holds the following rights:

1 ORS 537.230 applies tosurface water permits only.
2ORS 537.248 applies to reservoir permitsonly.

ORS 537.630applies toground water permits only.

' ORS 537.010(5) applies to surface water andgroundwater permits.

Proposed Final Order: Permit G-13856
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13.

14.

15.

16.

17.

• G-11762 for 3.0 cfs from 3 wells (Wells 6, 7 and 8) within the Deschutes River Basin.

The Utility Company's permits total 6.34 cfs ofground water.

e Utility Company currently utilizes a peak demand total of6.34 cfs ofwater for quasi
unicipal purposes, being up to 2.7 cfs fromWell 6 (Permit G-11762), up to 0.60 cfs fromWei
(Permit G-11762), up to 3.0 cfs fromwell 8 (Permit 0-11762 and 3.34 cfs fromwell
ermit G-1385 to meet its resent de forwater

e current population servedbytheUtility"r.
and is expected to increase, at the completion ofPhase III, to a

population of . (See the 2004 "The Highlands ofEagle Crest" WaterManagement and
Conservation Plan, Deschutes County, Oregon, Table 3 page 7).

he Cline Butte Utility Company has requestedwithdrawal ofits September, 2006 C aim o
eneficialUse (COBU) for permitG-13856 and it's June 2004, COBU for permitG-11672 ·
rder to submitpermit amendments to allow interconnection ofexistingwells whichwil
nhance the reliability and efficienc ofthe domestic water su I stem and allowfor bette
ana ementofwater ri ts

Full development ofPermitG-13856 is needed to address the present and futurewater demand
ofthe Utility company.

Cline Butte Utility Company's request for an extension of time until October 1. 2008 o apply
water to full beneficial use under the terms ofPermit G-13856 is both reasonable and necessary,
considering findings in this PFO, including:

• the amount ofdevelopment left to occur;

• the projected demands for water;

• the need for better reliability and efficiency of the water system

• the demands of the other water rights from the source wells.

RECEIVE
JUN 2 9 2007

WATER RESOURCES DEPT
SALEM. OREGON

Good Cause {OAR 690-315-00S0(l)(e) and (3)(a-g)and (4))
TheDepartment's determination ofgoodcause shall consider the requirements setforth under OAR 690-315-0080(3).

Reasonable Diligence andGood Faith of the Appropriator [OAR 690-315-09803)a)(c) and (4)]

Reasonable diligence andgoodfaith ofthe appropriatormust be demonstratedduringthepermitperiodorprior
extensionperiodas apart ofevaluatinggoodcause indeterminingwhether or not to grant an extension. In
determiningthe reasonable diligence andgoodfaith ofamunicipal orquasi-municipalwaterusepermit holder,
the Department shall consider activities associatedwith the development ofthe right including, but not limitedto,

Proposed Final Order: Permit G-13856 Page 5 of 14



the items setforth under OAR 690-315-0080(4) andshall evaluate howwell the applicant met the conditions of
thepermit or conditions ofapriorextensionperiod

18. Prior to the issuance or PeriG-ling on laitttfiheUioy Corayinstated a
portion of60,000 feet of6 to12 inch piping and provided engineering services.

19. During the original development time frame under Permit G-13856, being fromMay, 2001 to
October 1, 2005, the following work was completed by the City:

• construction ofwell number 9;

• construction ofwell house;

s installation of a 450 HP turbine pump, controls, piping and valves;

• installation ofremainder of60,000 feet of6-12 inch piping;

• engineering services;

• ameter was installed;

• submitted updated WaterManagement and Conservation Plan

20. Since October 1, the Utility Company has accomplished the following:

• Submitted a Claim ofBeneficial Use for Permit G-13856 which has subsequently, been
withdrawn in order to submit a permit amendment;

21. As ofApril 3, 2007 the permit holder has invested2,390,000.00, which is 99.8 percent ofthe
total projected cost for complete development ofthis project. An additional-investment is
anticipated for the completion ofthis project.

o

lo Le aSince the issuance ofPermit G--on approximately 3.34 cfs of the 3.34
cfs allowed has been appropriated fromWell #9 for beneficial quasi-municipal purposesunder
the terms ofthis permit.

22.

The Department has considered theUtility Company's
compliancewith conditions, d did find thatacondition listed inPermitG-13856 req
etering boththe diversion from thewell and atapoint where sewage, that is actual]
· barged to the ground, may bemeasured. A meter is installed on thewell, however, n
·dencewas submittedwith the a lication that indicates se disc edtothe und •
etered

23.

Financial Investment and Cost to Appropriate and Apply Water to a Beneficial Purpose
[OAR 690-315-0080(3)(b)l

Page 6 of 14RECEIVE
JUN 29 2007

AsofApril 3, 2007 theUtility Company has invested an approximate totalof2,390,000.00 into
the project consisting ofthe following:

Proposed Final Order: PermitG-13856
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■ construction ofa new well (#9);

■ installation ofwater distribution lines;

■ installation ofawell pump;

■ installation ameter;

installation ofvalves and controls;

s construction ofawell house;

■ engineering;

Anadditional@.o@@ investment is anticipated for the completion ofthis project.

TheMarket and Present Demands forWater [OAR 690-315-0080(3)(d) and (5)(a-O)

For municipal or quasi-municipal water usepermits issuedafter November 2, 1998, in making a
determination ofgood causepursuant to 690-315-0080(3)(d), the Department shall also consider, but is
not limited to, thefactors in 690-3l5-0080(5)(a-j).

25. The amount ofwater available to satisfy other affected water rights and scenic waterway flows;
special water use designations established since permit issuance, including but not limited to
state scenic waterways, federal wild and scenic rivers, serious water management problem areas
or water quality limited sources established under 33 U.S.C. 1313(d); or the habitat needs of
sensitive, threatened or endangered species, in consultation with the Oregon Department ofFish
and Wildlife [OAR 690-315-0080(5){a-c)[.

a. The amount ofwater available to satisfy other affected water rights and scenic waterway
flows was determined at the time of issuance ofPermit G-13856; furthermore, water
availability for other affected water rights and scenic waterway flows after the permit
was issued is determined at such time that such application for a new water right is
submitted. Permit G-13856 is not located within a limited or critical ground water area.
The point ofappropriation for Permit G-13586 is located within the Deschutes River
Basin. The Deschutes River is/located within or above a state or federal scenicwaterway,
and is;located within an area ranked high' for stream flow restoration needs as determined
by the Department in consultation with the Oregon Department ofFish and Wildlife, and
[sjlocated within a Sensitive, Threatened or Endangered Fish Species Area as identified
by the Department in consultation with Oregon Department ofFish and Wildlife. The
Deschutes River is listed by the Department ofEnvironmental Quality as awater quality
limited stream. but was added to the list in , which is prior to the issuance ofPermit
G-13856. Iot surewhat to ut here as I don't know which section ofthe river to use

Proposed Final Order: Permit G-13856 RECEIVE
!JUN 29 2007
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26. Economic investment in the project to date (OAR 690-315-00B0(5J{dJ7.

a. As of the permit holder has invested 99.8 percent ofthe total projected cost for
complete development ofthis project. An approximate total of2,390,000.00 has been
invested into the project, consisting ofthe following:

• construction ofa newwell (#9);

• installation ofwater distribution lines;

• installation ofawell pump;

• installation a meter;

s installation ofvalves and controls;

• construction ofa well house;

• engineering;

27. Other economic interests dependent on completion ofthe project (OAR 690-3!5-0080(5J(eJl.

a. EagleCrest Resort,

28. Other factors relevant to the determination ofthe market and present demand for water and
power !OAR 690-315-0080(5)({)7.

a. As described in Findings e Utility Company has indicated, and the
Departmentfinds that theUtility Company must rely on full development of all its
current ground water rights within the Deschutes River Basin.

b. TheUtility Company projects a population increase, from 3400 to 6175 according to
their December 2004 WaterManagement and Conservation Plan (Table 3, page 7), the

c. Given the current water supply situation oftheUtility Company, as well as current and
expected demands, there is amarket and present demand for the water to be supplied
under Permit G-

Fair Return Upon Investment (OAR690-315-0080(3)(e))

Proposed Final Order: Permit G-13856
RECEIVe
'JUN 2 9 2007 Page 8 ofl4

WATER RESOURCES DEPT
SALEM.OREGON



. .
29. Use and income from the permitted water developmentproject result in reasonable returnsupon

the investmentmade in the project to date.

Other Governmental Requirements [OAR 690-315-00803)D]

30. Delay in the development ofthis rojectwas not caused by any other governmental
re uirements, owever, the Utility Company, in discussions with the Oregon Water Resour
epartment, determined it isnecessary to apply for a ermit amendment to enhance efficienc
liabili and rovide for better man ementofwat .

Events which Delayed Development under the Permit (OAR690-315-0080(3)(g)

31. Delay ofdevelopment under Permit G-13856 was due, in part, to the size and scope of the
municipal water system, which was designed to be phased in over aperiod ofyears and for time
necessary to submit a permit amendment.

CONCLUSIONS OF LAW

1. The Cline ButteUtility Company is entitled to apply for an extension oftime to complete
construction and/or completely apply water to the full beneficial use pursuant to ORS
537.630(2).

2. The Utility Company has submitted a complete extension application form and the fee specified
under ORS 536.050(1)(k), as required by OAR690-315-0080(1)a).

3. The applicant demonstrated that actual construction on the project begin within the time
specified in the permit, as required by OAR 690-315-0080(1)(b).

4. The time requested to complete construction and apply water to full beneficial use is reasonable,
as required by OAR690-315-0080(1)c).

5. Completion of construction and full application ofwater to beneficial use can be completed by
October 1, llgj5 pursuant to OAR 690-315-0080(1)d).

6. The Department has considered the reasonable diligence and good faith ofthe appropriator, the
cost to appropriate and apply water to a beneficial purpose, the market and present demands for
water to be supplied, the financial investmentmade and the fair return upon the investment, the

Pursuant to ORS 537.6304), upon the completion ofbeneficial use ofwater allowed under the permit,thepennittee
shall hire acertified water rights examiner to survey the appropriation. Within one year after the complete application of
water to abeneficial use (or by thedateallowed for the complete application ofwater to a beneficial use), the permittee shall
submit amap ofthe survey and the claim ofbeneficial use.

5

Proposed Final Order: PermitG-13856 RECEIVE
JUN 29 207
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. .
requirements ofother governmental agencies, and unforeseen events over which the water right
permit holder had no control, and the Department has determined that the Utility Company has
showngood cause for an extension oftime to apply thewater to full beneficial use pursuant to
OAR690-315-0080(1)(e).

8. In accordance with OAR 690-315-0090(4-5), and as described in Finding lll above, the
Department has determined that the permit holder ofG-13856 is not subject to OAR690-315­
0090(3). The Utility Company is not required to submit aWMCP consistentwithOARChapter
690, Division 86.

ProposedOrder

Based upon the foregoing Findings ofFact and Conclusions ofLaw, the Department proposes to issue
an order to:

extend the time to apply thewater to beneficial use under PermitG-le9-
to <October 1, 00 .

Subject to the following conditions:

CONDITIONS
wait for groundwater review

I.

DATED: EA2007

submit evidence that a meter is installed to measure sewa
ound ora s date certain that themeterwill be install

Ifyou have any questions, please
check the information boxon the
last page for the appropriate
names and phone numbers.

Dwight French
Administrator
Water Rights and Adjudications Division

Proposed Final Order: Permit G-13856

RECEIVe
JUN 29 2007

WATERRESOURCES DEPT
ALEMOREGON

Page 10 of 14
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Proposed Final OrderHearing Rights

1. Under the provisions ofOAR 690-315-0100(1) and 690-315-0060, the applicant or any other
person adversely affected or aggrieved by the proposed final order may protest and request a
contested case hearing on the proposed final order. Your request for contested case hearing must
be in writing and must be received by the Water Resources Department no later than~
[s, 200§ being 45 days from the date ofpublication ofthe proposed final order in the
Department's weekly public notice.

2. A written request for contested case hearing shall include:
a. The name, address and telephone number of the petitioner;
b. A description ofthe petitioner's interest in the proposed final order and if the protestant

claims to represent the public interest, a precise statement of the public interest
represented;

c. A detailed description ofhow the action proposed in the proposed final order would
adversely affect or aggrieve the petitioner's interest;

d. A detailed description ofhow the final order is in error or deficient and how to correct
the alleged error or deficiency;

e. Any citation of legal authority supporting the petitioner, ifknown;
f. Proofof service of the protest upon the water right permit holder, ifpetitioner is other

than the water right permit holder; and
g. The protest fee required under ORS 536.050, ifpetitioner is other than thewater right

permit holder.

3. Within 60 days after the close ofthe period for requesting a contested case hearing, the Director
shall:
a. Issue a final order on the extension request; or
b. Schedule a contested case hearing ifa request for contested case hearing has been

submitted, and:
I) Upon review ofthe issues, theDirector finds there are significant disputes related

to the proposed agency action; or
2) The applicant submits awritten request for a contested case hearing within 30

days after the close of the period for submitting protests.

Proposed Final Order: Permit G-13856 RECEIy.-:D2
JUN 2 9 2007

WATER RESOURCES DEPT
SALEM OREGON

Page 11 ofl4



Ifyou have any questions about statements contained in this document, please contact
Ann L. Reece at 503-986-0808.

Ifyou have questions about howto file a protest or ifyou have previously filed aprotest
and you want to knowthe status, please contactMike Reynolds at 503-986-0820.

Ifyou have any questions about the Department or any ofits programs, please contact
our Water Resources Customer Service Group at 503-986-0801.

Address any correspondence to:

Fax: 503-986-0901

Water Rights and Adjudications Division
725 Summer StNE, SuiteA
Salem, OR 97301-1266

Proposed Final Order: Permit G-13856

RECENve
JUN 2 9 2007

WATER RESOURCES DEPT
SALEM, OREGON

Page 12 of 14
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Mailing List for Extension PFO Copies

Permit G-13856
Application G-14857

Original mailed to Applicant:

Cline Butte Utility Company
Attn: Alan VanVliet
1230 Golden Pheasant
Redmond, OR 97756

Copies sent to:

PFO Date: , 2007

Copies Mailed
By:

(SUPPORT STAFF)

on:
(DATE)

1. WRD -Appl. File G- 13856 / Permit G-14857

2. WRD - Watermaster District 11- Geremy Giffin, Bend

3. WRD-Support Staff
(for hydraulically connected GWpermits)

4. DEQ - NorthwestRegion and Western Region only
(for hydraulically connected GW permits)

5. Thomas Walker, P.E., CWRE
920 SWEmkay Drive, Suite C-100
Bend, OR 97702

Proposed Final Order: Pennit G-13856
RECEIve,,
JUN 2 4 2007

"TE3po»es oeer
EM. OREGON

Page 13 of 14



..
Fee paid as specified under ORS 536.050 to receive copy:

5. None

Receiving via e-mail (1Q_AM Tuesday of signature date)

6. Static Water Level Decline Levels Triggered (or close to triggering) D YES ONO

IfYES...... send an e-mail to the watermaster identifying the extent of static water
level decline.

7. PFO: WRD-Watermaster District 16 -Mike McCord, Salem
Done by Date

8. Notification only: WRD- Salem Opeifa and Gerry Clark (ifReimbursementAuthority)
Done byDate _

CASEWORKER: ALR
Documentl

Proposed Final Order: Permit G-13856
RECEIVE
JUN 2 4 2007

WATERRESOURCESDEPT
SALEM OREGON

Page 14 of 14
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OregonWater Resources Department
Water Rights Division

Water Rights Apnlication
Number G-13856

Final Order
Extension ofTime for Permit Number G-13856

AppealRights
This is a final order in other than contested case. This order is subject to judicial review under
ORS 183.484. Any petition for judicial reviewmust be filed within the 60 day time period
specified by ORS 183.484(2). Pursuant to ORS 536.075 and OAR 137-004-0080 youmay either
petition forjudicial reviewor petition theDirector for reconsideration ofthis order. Apetition
for reconsideration may be granted or denied by theDirector, and ifno action is taken within 60
days following the date the petition was filed, the petition shall be deemed denied.

Application History
OnApril 3, 2007, Cline Butte Utility Comnantv submitted an application to the Department for
an extension of time for nermit number G-13856. The Department issued permit number G­
13856 on October 17. 2000. The permit called for complete application ofy@erg,/"",',
beneficial use by October 1, 2005. In accordance with OAR 690-315-0050(2), on I FO DA ,
the Department issuedaPronosedFinal Order proposing to extendthetimetofully apply water
to beneficial use to pctober 1, 2008. The protestperiod closed I ROTESTDA , in accordance
with OAR690-315-00601). No protest was filed.

At time of issuance ofthe Pronosed Final Order theDenartmenti concluded that. based on the
factors demonstrated by the applicant, the permitmay be extended subject to the following
conditions:

· · · hat ameter is installed tomeasure sew
,_,.,.......date certain that themeterwill be install

The annlicant has demonstrated good cause for the nermit extension pursuant to
ORS 537.630, 539.0105) and OAR 690-315-0080(3).

Order

The extension of time for ApplicationNumber G-14857, PermitNumberG­
13856, therefore, isapproved._The deadline for applying water to full beneficial
use is extended to October 1,2008.
DATED: ++, 2007

Final Order: Permit# G-13856

RECGEIveSD
JUN 2 2007

WATER RESOURCES DEPT
SALEM. OREGON

Pagel



Phillip C. Ward, Director

J_f.vm1 ha.'\'e__anv_a.nestions abont statements contained in this document, please contact
Kim French at (503) 986-0813.

If you have other questions about the Department or any of its programs, please
contact ourWater Resources Customer Service Group at (503) 986-0900.

Final Order: Permit # G-13856

RECEIVE,
JUN 2 9 2007

WATER RESOURCESDEPT
SALEM, OREGON

Page2



- NOTE: Include a copy ofthe "ImportantNotice" document along with
the original copy ofthe Final Order being sent to thepermit
holder.

Mailing List for Extension FO
Copies
Application #G-14857

Permit #G-13856

Original mailed to permit holder:

ClinP. ButfP. Utilitv Comp,any
Attn: Toll Samnles
4230 Golden Pheasant
Redmond, OR 97756

For Extension FO's - Copies sent to:

FO Date: r***j,
2007

Copies Mailed

By:
(SUPPORT STAFF)

on: _
(DATE)

1. WRD - Appl. File #G-14857.' t Rerm it #G-13856

2. WRD - Watermaster District: 11, Geremy Giffin

3. WRD-Kyle Gorman, Regional Manager
NOTE: Onlysend DENIAL FO's to NWRManager (does not want to

see approvals.)

4. ODFW- Bioloaist District: # 7 Rod French
(forSWorhydraulically connected GWpermits)

5. l:lEO - EasternReaional Office: Dick Nichols
(for SWorhydraulically connected GWpermits)

6 . WRD- S a r a h Henderson. Technical S erv i ces (f o r M u ni ' s and Q u a si ­

Muni's requiring Division 86 WMCI? Plam)

7. WRD - SupportStaff, Salem.. .Permit record update

Other interested parties:

8. Thomas A. Walker, P.E., CWRE
920 SW Emkay, Suite C100
Bend, OR 97702-1041

CASEWORKER: LJJ

Final Order: Permit # G-13856

RECEIVE
JUN 2 9 20071

WATERRESOURCESOp
SALEM. OREGON Page 3



Date, 2007

Cline Butte Utilitv Company
Attn: 'li'odd Samnles
1230 Golden Pheasant
Redmond, OR 97756

REFERENCE: Application # G-14857_ (Permit# 13856_)

Dear Quasi-MunicipalWater Right Permit Holder:

The Department is currentlv in the nrocess ofevaluating your request for an extension oftime on
the above referenced quasi-municipal water use permit under the ReimbursementAuthority
Process. This reviewrevealed that your extension application does not provide sufficient detail
necessary to fully evaluate your request. Therefore, in accordance with OAR 690-315­
0080(1)(a), the following information and materials needing clarification are listed below and
must be submitted to theDepartment before evaluation may continue:

l. Permit G-13856. nae 2. Measurement. recording and renortino conditions. item"A?
reauires installation ofameter. or other suitable measuring device as approved bv the
Director. at hoth the diversion from thewell and at a pointwhere sewage, that is actually
discharged to the ground, may be measured. Your permit amendment application does
not address the required measuring device where sewage is discharged to the ground.
OAR 690-315-0070(3)(f), requires submission ofevidence ofcompliancewith conditions
contained in the permit, or the reason why the condition was not satisfied.

Copies ofyourpending extension application receivedApril3, 2007, andyour original
permitare enclosedfor reference.

Please submit this information byAugust 1, 2007. Failure to submit the requested information
by this deadline mayresult in the proposed rejection ofyour extension request.

Ifyou need to request additional time to submit the information requested above, a written
requestmust be received in the Salem office ofthe Department by the deadline above. The
Department will evaluate timely requests anddetermine whether or not the request may be
granted

If you should have any questions concernimi vour extension request or the required materials
listed above, you may contactme at (503) 986-0819.

Sincerely,

Dwight French
Administrator
Water Rights and Adjudications Division

cc: Annl # G-14857 (Permit # G-13856 )
Geremy Giffin, WatermasterDistrict# 11

Page 1 of2

RECEIVED
JUN 2 4 200l

WATER RESOURCES DEPT
SALEM,OREGON
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W&HPacific. Inc
Attn: ThomasAWalker, P.E., CWRE

•

Page 2 of2

RECEIVED
JUN 2 200l
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SALEM.OREGON



Page 1 of 1

Jerry Gainey

From:
Sent:
To:
Cc:

Ken Lite
Monday, December 22, 2008 2:40 PM
Emily Bray-Nash
Jerry Gainey

Subject: FW: Well 9 Pump Test with the Cover Sheet signed
Attachments: 20081222151243791.pdf

Emily,

I received this pump test (permit G-13856) the other day. I recommend we approve it. I have already informed
the consultant of its minor discrepancies. Please enter the data into the database, and draft an approval letter to
the file. Thanks.

Ken

From: Frost, Jim [mailto:JFrost@whpacific.com]
Sent: Monday, December 22, 2008 2:17 PM
To: Ken Ute
Subject: RE: Well 9 PumpTest with the Cover Sheet signed

Ken,

Thanks for your review and comments. I signed the bottom of the cover sheet and attached it. Please
call or reply if any additional information is needed.

Thanks,
Frost

From: Frost, Jim
Sent: Wednesday, December 17, 2008 3:10 PM
To: 'liteke@wrd.state.or.us'
Cc: 'Bob McDaniel'; Boggs, Niall
Subject: FW:

Ken,

We have completed the pump test for well #9 at Eagle Crest. We followed the OWRD pump test
guidelines, and used the OWRD Forms. Please call or reply with any questions or comments.

Thanks,
Frost

12/23/2008



WHPacific
December 17, 2008

Ken Lite
Oregon Water Resources Department
725 Summer StreetNE, Suite A
Salem, Oregon 97301-1271

Re: Eagle CrestWell#9
Application G-14857 Permit G-13856
Pump Test
WHPacific File No.: 31250.1005

Dear Ken:

Wehave completed the required pump test for Eagle Crest well #9. This well was drilled 11/20/01, and a
pump test was conducted at that time. The pump test did not follow the procedures required by Oregon
Water Resources Department, so we conducted the second pump test in November 2008 following the
Oregon Water Resources Department guidelines for pump test.

According to Cline Butte Utilities Company, well #9 had not been run within approximately one week of
the time of the test. We reviewed construction records and spoke with tho company that installed the
pump in well#9. The distance from ground level to the bottom of the air line is 590 feet. We used an air
compressor to blow all water out of the air line, and insure consistent readings <luting draw down and
recovery. Please review the attached pump test form cover sheet and pump test data sheet, and feel free
to contactmc withany questions or comments.

The intent of thispumnp test is to satisfy the conditions of Oregon Water Resources Department for permit
G-13856. These water rightsare critical to Eagle Crest, and we understand that providing this pump test
will satisfy requirements of the permit. Please let us know if any other items in addition to the annual
reporting are required to meet the conditions of this permit.

Sincerely,

W&HPacific, Inc.±%
ProjectManager .

Encl. Pump TestForm Cover Sheet
Pump TestData Sheet

P\EagleCrest In\031250\Management\Correspondence\letter\31250-LAND-JEF letterIoKen Lite OW/RD re EE'eCeitwell 9.121608,do¢

123 SWColumbia Street • Bend, OR 97702 • r 541.388.4255 • F 541.388.4229 , www.whpaclflc.com



OregonWater Resources Department
PUMP TEST FORM COVER SHEET

Well Owner: Well Location:
Name: ce Butteuv company Towns:. 1s [s7Rang@:,2.[E
Address: 1140 Nutcracker Rd. Section: 16 : :!NEY" 1 · .. NE¼ . :~
County: Deschutes Well depth: 736.0 Date drilled: 11/20/2001
City: Redmond State: QR Zip:Owners well no. (ff any}: .,,,#x.9 _
Original owner (from well log}: Same POD ID:54485-
Water Right Information:
Application: G-14857 Permit: G-13855. Certificate:None.
ls this well listed on more than one water right? OYes If yes, list additional water rights below:
Application: Permit: Certificate: _
Application: Permit: Certificate: _

Well Owner? OYes
Pump Test:
Test Conducted by: James E. Frost,_PE.
Company. !HiraclfiC-
Address: 123SW Columbia Street Date of Test: 11/20/2008
City: Bend State: OR Zip:
Daytime phone: 541-388-4255 -------
Method of discharge measurement (see our brochure for more information):Flowmeter
Method of water-level measurement (pick one or enter other method used): Choose or enter method
Length of air line (if used): 590.0
Pump type (pick one or enter other method used):Turbine
Was the pump test conducted during normal use of the well? []Yes Note: _
Are you aware of any wells, other than domestic or stock wells, pumping within 1000 feel of the tested
well during the test or within 24 flours prior to the test? OYes Note: -,--,--,--------,,--­
If yes, give approximate distances to each and approximate pumping rate of each. If possible, Indicate if
they were turned on or off during the test: _

Is there a lake, stream or other surface water bodywithin 4 mile of the tested wer? [lYes It yes, give
approximate distance from the well and approximate elevation difference between the surface water and
the well head. Approx. distance: ft Approx. elevation difference: ft

Well elevation ls .............,'--_ surface water body.
D~scrlptlon of measuring point (e.g. top port of 1 inch port pipe, west side) airline WITH {)/L,-
'up 46r Lire±i ye 2pl 0-10op@

Measuring point distance_. land surface I feet. '
Static water level measurements: (A minimum of three measurements are required in the hour before
pumping begins at no less than 20 minutes apart):

Time
IAco

Depth to water below meas. point Depth to water below land surface

Discharge measurements: (A discharge measurement is required at the start of pumping and at least
once an hour during the test; additional measurements should be noted on the Pump Test Data Sheet):

Time Discharge Rate Discharge Units (e.g. gpm,cfs, etc)
(6£ l\fi"'}csl•C/) gpm {gallons per minute)

gpm {gallons perminute)
gpm (gallons per minute)
gpm {gallons per minute)
gpm (gallons per minute)

OWRD 2/9/2000

Time _
·Time------

Time pump turned on: Date 11/20/200$
Time pump turned off: Date 11120/2008 .. , .
Total pumping time: 4 hours o minutes
Note: Well must be idle for at least 16 hours prior to the test.
Addlllonai forms can be obi I ed from our web site at: http://www.wrd.state.or.us

%Required Signature:I/"-''(0o
€.Gr, W

I//6s



Oregon Water Resources Department
'

Application: .......G..L-1--r4__,__'12._(,_J_.___

PUMP TEST DATA SHEET

Certificate: ·f.JD//1~

Page_{_of__

Pod_ld:

All water-level measurements must either be In feet and Jnches, or feet an.d decimal fractions.

Recovery DataDrawdown Data
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Jerry Gainey

From:
Sent:
To:
Cc:
Subject:

Ken Lite .
Monday, November 10, 2008 10:56 AM
Saavedra, Pat
Jerry Gainey; DougWoodcock; Kyle Gorman
PumpTest for Groundwater Permit G-13856

Mr. James E. Frost
Project Manager
WH Pacific
123 SW Columbia Street
Bend, Or. 97702

Re: Pump Test for Groundwater Permit G-13856

Mr. Frost,

Thank you for adding additional information to the pump test data submitted in support of
Groundwater Permit G-13856. The additional information proved particularly important in
ascertaining the condition of the aquifer before the test began.

However, the additional information made it clear that, in addition to the lack of
information submitted as required under the pump test rules (OAR 690-217), the pre-test
aquifer conditions that existed (active well development) just prior to the test make the
test results mostly unusable. Please review the requirements under the pump test rules
and submit a test that meets those standards.

Links on our web site should give you all the information you need to complete an
acceptable test. Please don't hesitate to contact me by phone at 541-317-3154 or bye­
mail at Kenneth.E.Lite@wrd.state.or.us if you have any questions.

Administrative rules for pump test requirements (OAR 690-217) can be found on our web site
at:

http://arcweb.sos.state.or.us/rules/OARS_600/OAR_690/690_217.html

The following related materials can also be found on our web site:

A booklet explaining pump tests. http://wwwl.wrd.state.or.us/pdfs/pump_test.pdf
Pump Test Cover Sheet http://wwwl.wrd.state.or.us/pdfs/pump_test_cover_.pdf
Pump Test Data Sheet http://www1.wrd.state.or.us/pdfs/pump_test_data.pdf

Ken Lite, R.G.
Hydrogeologist
Oregon Water Resources Department
1128 N.W. Harriman Street
Bend, Or 97701

541-317-3154 (OWRD)
503-251-3216 (USGS)

1



Oregon
Theodore R.Kulongoski, Governor

RECEIVED
SEP 2 9 2008

WATER RESOURCESDEPT
SALEM.OREGON

Water Resources Department
SOUTH CENTRAL REGION
WatermasterDistrict 11
1128 NWHarriman
Bend, OR 97701
Ph: (541) 388-6669
Fax: (541) 388-5101
www.wrd.state.or.us

Date: 26 September 2008

To: Cline ButteUtility Co.
1140 NutcrackerRd.
Redmond, OR97756

Subject:Pump Test ReviewResults Not Accepted (Rejected)

With regard to the pump test requirements for the following well and its associated water rights:

Application
G-14857

Permit
G-13856

Certificate
None

Well Log ID
DESC54485

DateTested
9/6/19922

Test Status
not accepted

This letter is to inform you that your pump test has been rejected. The pump test is not approved (rejected) fornot
meeting many of the requirements under OAR 690-217. Most notably, no pre-test information was submitted, the
discharge was not maintained at a constant rate (a common mistake), no measurement times were submitted for
dischargemeasurements, no measurement methods were identified, and no start or end times were recorded.

Administrative rules for pump test requirements (OAR690-217) can be found on our web site at:

http://arcweb.sos.state.or.us/rules/OARS 600/OAR 690/690 217.html

The following related materials can also be found on our web site:

A booklet explaining pump tests.
Pump Test CoverSheet
Pump Test Data Sheet

http://wwwl.wrd.state.or.us/pdfs/pump test.pdf
http://wwwl.wrd.state.or.us/pdfs/pump test cover .pdf
http://wwwl.wrd.state.or.us/pdfs/pump test data.pdf

Please contact me by phone at 541-317-3154 or by e-mail at Kenneth.E.Lite@wrd.state.or.us if you have any
questions about the status ofyour test. Please call Jerry Gainey at 503-986-0812 ifyou have any questions about how
this action may affect the status ofyourwater right.

Sincerely,

Hydrogeologist
541-317-3154

cc: Pump Test File
WaterRight File

I



920 SW Emkay, Suite CI00
Bend, Oregon 97702-1041

541.3 88.4255
Fax 541.388.4229

NA5CG COMPANY

April 2, 2007

OregonWater Resources Department
725 Summer StreetNE, Suite A
Salem, Oregon 97301-1266

Re: Cline Butte Utility Company
Application No. G-14857
Permit No. G-13856
Application for Extension of Time
WHP File No.: 31250.1005

Gentlemen/Ladies:

On behalf of Cline Butte Utility Company, I have enclosed an application for an extension of time for the
perfection of groundwater permit G13856. Your review and approval are respectfully requested.

Permit G13856 allows the development of groundwater for quasi-municipal use at the Eagle Crest
destination resort in Central Oregon. Significant progress has been made in perfecting the permit. Cline
Butte Utility Company prepared and submitted a Claim of Beneficial Use and site report for permit
G13856 in September of 2006. Subsequently we worked collaboratively with the Oregon Water
Resources Department (OWRD) on a program to better utilize and better manage the water rights at Eagle
Crest.

Following consultation with Mr. Dwight French and Ms. Laura Snedaker, Cline Butte Utility Company
respectfully withdraws the September 2006 Claim of Beneficial Use and submits this application for an
extension of time. The extension of time would allow amendment of the permit in conformance with the
recommendations of the OWRD. The overall objective of the withdrawal of Claim of Beneficial Use, the
extension, and the subsequent permit amendment will be to enhance the reliability and efficiency of the
Eagle Crest domestic water supply system and better manage water rights. The Applicant is appreciative
of the direction and assistance provided by the Department in this matter.

The following documents are attached in supportof an application for an extension oftime:

• Extension ofTime Application Form
• Check in the amount of $250.00 for Fees
• Permit G13856
• Permit Assignment Confirmation
• Well Logs
• Statement in Supportof anApplication for Extension ofTime
• Cline Butte UtilityCompanyCorrespondence AuthorizingW&H Pacific to Act as an Agent
• ReimbursementAuthorityEstimate Application and Check in the Amount of$l?2]%gEjye

APR 0 3 2007
WATER RESOURCESDr

WiiB88m8!88#70sec"IA#$/e"0est/2}$"Uc PermGA7f8/ errs-rmmfg/}$6arcts



W&H Pacific, Inc.
April 2, 2007
Page2

Please consider the enclosed application for an extension oftime, withdrawal ofthe previously submitted
Claim of Beneficial Use, and the Applicant's objective to enhance overall water system operations and
better manage existing water rights at the Eagle Crest Resort. Your review and consideration are
appreciated and we look forward to your response.

Very truly yours,

W&,::zifi~/4
Thomas A. Walker, P.E., C.W.R.E.
Vice President

Cc: Alan VanVliet
Todd Samples

RECEIVED
APR O 3 2007
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Application for
Extension ofTime

for Municipal and Quasi-Municipal
Water Use Permits

Oregon WaterResourcesDepartment
725 SummerStreetNE, Suite A
Salem Oregon 97301-1266

qq39q5 (503) 986-0900
www.wrd.state.or.us

TO THE DIRECTOROF THEOREGONWATERRESOURCES DEPARTMENT

Aseparate extensionapplication must be submittedfor eachpermit asper
O4R 690-315-0070(2). Thispage, with an originalsignature by thepermit holder ofrecord,

must accompany any applicationforextension oftime.

Thisapplication andasummaryofreview criteria andprocedures that are generally applicable to this
application are available at http://www.wrd.state.or.us/OWl!,DIPUBS!forms.shlml

I, ClineButteUtility Company AlanVanVliet
NAMEOF PERMITHOLDER [OAR 690-3/5-0070(/) and (3)(a)] NAMEOF CONTACT

1230 Golden Pheasant Redmond OR 97756
ADDRESS

541-504-2305

CITY STATE

alan@eagle-crest.com

ZIP

PHONE

the permit holder of: ApplicationNumber

Permit Number

E-MAILADDRESS

G-14857

G-13856
[OAR 690-3/5-0070(3)(b)}

do hereby request that the time inwhich to:

D complete construction (ofdiversion/appropriation works and/or purchase and installation of the
equipment necessary to the use of water), which time now expires on October l,be
extended to October 1, ____,

and/or the time inwhich to:

[] apply water to full beneficial use under the terms and conditions of the permit, which time now
expires on October l, 20o5 , be extended to October l, zoo

" 7«e]

I amthe permittee, or have written authorization fromthe permittee, to apply for an extension of time
under this permit. l certify that the information I have provided in this application is true and correct
to the best ofmy k::e.1g. hosp1a 33/a/o2

LastRevised: 01/19/2007 Application for Extension ofTime! Page I of 14
For Municipal and Quasi-Municipal WaterUsePermits

WRAD

RECEIVED
APR 0 3 2007



CLINE BUTTE UTILITY COMPANY
APPLICATION FOR EXTENSION OF TIME

FOR WATER RIGHT PERMIT G-13856

FEBRUARY 2007

PREPARED FOR:

Cline Butte Utility Company
1230 Golden Pheasant

Redmond, Oregon 97756

PREPARED BY:

Thomas A. Walker, P.E., C.W.R.E.
W&HPacific, Inc.

920 SW Emkay Drive, Suite C-100
Bend, Oregon 97702

PEagleCrest Inc\03120Deign\Reporu3 1250-LAND.CBUC App for Extension ofTime PermitG13856.TAW 022107.doc
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STATEMENT IN SUPPORT OF AN
APPLICATION FOR AN EXTENSION OF TIME

FOR PERMIT G-13856
FEBRUARY 2007

Cline Butte Utility Company (CBUC) is requesting an extension oftime to apply water to full beneficial
use underthe terms and conditions ofPermit G-13856. A time extension to October 1, 2008 is requested.

Permit G-13856 authorizes quasi-municipal use from an existing groundwater well, referredto as Well 9.
Significant progress has been made in perfecting Permit G-13856, including construction ofWell #9,
installation ofa 450 HP turbine well pump, installation ofmiles ofunderground water distribution piping
to serve new development, and substantial completion of all the components and appurtenances of a
domestic water supply system.

Permit G-13856 was originally issued to Eagle Crest, Inc. and subsequently assigned to Cline Butte
Utility Company. The water right permit authorizes quasi-municipal use at the Eagle Crest destination
resort in Deschutes County. Eagle Crest, Inc. remains the resortmanager and operates the domestic water
supply system through its subsidiary, Cline Butte Utility Company.

CBUC, working collaboratively with the Oregon Water Resources Department (OWRD), is requesting
this time extension to allow a subsequent permit amendment. The permit amendment was recommended
by OWRD staff in a recent work session and will improve the overall efficiency and reliability ofthe
Eagle Crest water supply system by authorizing the interconnection ofmultiple existing wells and water
distribution systems. This extension and the subsequent amendment will allow CBUC to better manage
waterrights at the resort.

The standard application form for an extension oftime for a water right permit stipulates the following
questions for the Applicant. Jn the following section, application questions are shown in bold text, with
the Applicant's response orjustification following in standard text.

1. Submit the appropriate extension of time fee ($250), as specified under ORS 536.050.

A check in the amount of$250.00 is attached for the extension oftime application fee.

2. For Quasi-Municipal water use permit holders, provide evidence of the actions taken to begin
actual construction on the project if required under the applicable statute.

Permit G-13856 stipulated initiation of actual construction by May 2001. The enclosed Well #9 log
demonstrates initial construction began in May 200I, in conformance with the deadline stipulated on the
permit. A copyofthe well log is attached.

4. Provide evidence of actions taken to develop the water right permit within the permitted time
period and/or the time period of the previous extension.

2
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INSERT ALLWORKANDACTIONSACCOMPLISHED COST
DATES DURINGPERMITTED TIMEPERIOD

(after permit was issued and prior to permit "C-date")
List workactions done duringthe permitted time period.

10-17-2000 The permit was signed ­

Mav 2001 The permit specified "Actual Construction Work" shall begin ("A-Date") ­

10/1/2005 The permit specified complete application ofwater to the use shall be made ("C­
Date")­

2001 Construct well #9 ±$140,000

2003 Construct Wellhouse improvements, including 450 HP turbine pump, controls,
piping, valves, etc. ±$150,000

1994-2005 Install approximately 60,000 lineal feet of 677-127° underground water
distribution system piping ±$] ,800,000

1994-2005 Provide Engineering and SurveyingServices (15%) ±$300,000

Total Cost to Date ±$2,390,000

As noted in the above table, significant capital investments and construction have taken place in
perfecting Permit G-13856. The water distribution system, including extension of service lines to
individual parcels, is substantially complete throughout the Eagle Crest resort.

As noted in the cover letter, CBUC actually submitted a Claim of Beneficial Use for Permit G-13856,
believing at the time submittal of the claim was appropriate and the best course of action. In a subsequent
work session with OWRD staff, this time extension and a permit amendment were recommended. The
proposed permit amendment will authorize interconnection of various wells and water distribution
systems, covered by multiple permits, providing enhancement of the overall water supply system and the
associated management of water rights for the resort.

CBUC demonstrated significant diligence in perfecting the water right. This time extension however
provides the opportunity to further enhance the efficiency and overall operational characteristics of the
extensive water distribution network throughout the resort.

5. Provide evidence of compliance with conditions contained in the original permit, and any
previous extension(s), or the reason the condition was not satisfied.

Permit conditions require installation of a meter suitable measuring device. A meter was installed with
well house improvements in 2003.

Special permit conditions stipulate a permanent transfer of water right certificate 74145 to an in-stream
use under transfer application T-8519. A copy of the Final Order for the permanent transfer is attached,
documenting compliance with the condition.

3
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Permit conditions require the permittee to submit a Water Management and Conservation Plan. A Final
Order from OWRD, approving the Water Management and Conservation Plan is attached, again
documenting compliance with the condition.

Standard conditions require well construction in conformance with the General Standard for the
Construction and Maintenance of Water Wells in Oregon. The general standard was specified in the
initial construction contract for Well #9 and a reputable driller was utilized. Information on the attached
well log provides some evidence of compliance with the general standards. In addition, W&H Pacific
provided periodic inspections during well construction to monitor and confirm compliance with
specifications.

Well #9 was equipped with an access port and an air line for determining water level elevations. The air
line was confirmed duringmultiple site inspections byW&H Pacific.

Conditions include the requirement for a pump test. A pump test was completed prior to design of the
well pump andwellhouse improvements.

Standard conditions stipulate the land use associated with the water use must be in compliance with the
State-wide land use goals. Deschutes County approved the land use form at the time of the water right
application. The Eagle Crest destination resort is located on land authorized for destination resort
development, complyingwith the land use standard.

Well #9 was designed and constructed with a capacity of 3.34 cubic feet per second or 1,500 gallons per
minute (gpm). Measured pump capacity, utilizing the existing meter, was documented at 1,556 gallons
per minute, conforming to the maximum rate identified in the permit.

Permit G-13856 stipulates a maximum diversion of 252 acre-feet each year. As noted in prior
correspondence to the Department, the maximum diversion from Well #9 actually exceeded the annual
maximum diversion volume. CBUC provided additional groundwater withdrawal mitigation to
compensate. However, after careful consultation and collaboration with OWRD staff, it was determined
the additional groundwater withdrawal mitigation should be withdrawn and water rights brought into
compliance with conditions through multiple permit amendments. This time extension will provide the
opportunity for permit amendments recommended by OWRD staff.

6. Provide evidence of the maximum rate, or duty if applicable, of water diverted for beneficial
use under the permit and/or prior extensions of time, if any, made to date.

As noted above, Well #9 was designed and subsequently confirmed to operate at the maximum diversion
rate of 1500 gallons per minute (gpm). Well #9 conveys water through the distribution system to storage,
providing uniform flow and head characteristics. Therefore Well #9 operates consistently at 1500 gpm.

7. Provide an estimate of the population served under this permit and a description of the
methodology(ies) used to make the estimate.

The overall domestic water supply system, supplied by multiple wells and multiple water right permits,
serves an estimated current population at Eagle Crest of approximately 3,400 persons during the peak
summertime occupancy. The current population is estimated from the number of constructed residential
units at the resort. A more detailed estimate of population and long-term consumption needs of the
system are included in the Water Conservation and Management Plan, approved by the Oregon Water
Resources Department on February 1, 2005.

4
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8. Provide a description of the financial expenditures made toward completion of the water
development under this permit.

The table in Item 4 above documents significant construction and capital expenditures on water supply
and distribution system improvements under Permit G-13856. The estimated total cost, incurred in
perfecting in the permit, is approximately $2,390,000.

9. Provide an estimate of the cost necessary to complete the water development.

The estimated remaining cost to complete water development under Permit G-13856 is limited to the
application and processing of a permit amendment, estimated to cost approximately $5,000. As noted
previously, a permit amendment is recommended by OWRD staffto enhance the reliability and efficiency
of the overall Eagle Crest water distribution system. This time extension will allow the subsequent permit
amendment and the overall improvement in efficiency and management of water rights. No significant
construction remains to be completed in perfecting the permit.

10. Provide a summary of any events that delayed completion of the water development or
application of water to full beneficial use, including other governmental requirements (if any),
relating to the project that have significantly delayed completion of construction or perfection of
the right.

As noted, this time extension is requested to accommodate a subsequent permit amendment, proposed in
close collaboration with the Oregon Water Resources Department. Water rights and water management
at the Eagle Crest resort are complex and deserving of significant review and scrutiny by CBUC and
OWRD. Permit G-13856 was perfected under the timelines imposed by the permit. However, this time
extension will ultimately allow more efficient use and a more reliable overall domestic water supply
system for the Eagle Crest resort.

llA. Provide an estimated demand projection and a description of the methodology(ies) used for
the subject water right permit, considering the other water rights held by the municipal or quasi­
municipal water use permit holder, and a date by which the water development is anticipated to be
completed and water put to full beneficial use.

Please reference the Water Management and Conservation Plan, approved by OWRD on February 1,
2005.

12. Provide a summary of the future plan and schedule to complete construction and/or perfect the
water right.

CBUC is requesting a time extension until October 1, 2008 for full beneficial use of the water right. No
further construction is required to perfect the permit. Immediately upon authorization of time extension,
CBUC will file a permit amendment to clarify the area of use under the permit and accommodate multiple
points of diversion for existingwells under multiple permits. The proposed permit amendment will allow
multiple wells to contribute to the system increasing the reliability and efficiencies, assure redundant
water supplies in the case of breakdowns or repairs, and generally enhance the overall management of
water supplies and water rights at the Eagle Crest resort.

13. Justify the time requested to complete the project and/or apply the water to full beneficial use.

CBUC is requesting approximately 20 months of time extension. The 20 month extension request is
expected to be adequate to obtain the desired permit amendment and re-file a Claim of BeneficialUseRC .VI...%
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under the terms of the permit amendment. CBUC intends to solicit expedited review under the Receipts
AuthorityRule as a part of the permit amendment, to assure compliance with the short time extension.

14. Provide any other information you wish OWRD to consider while evaluating the Application
for Extension ofTime.

The Cline Butte UtilityCompany respectfully respects careful consideration of this time extension and its
good faith effort and intentions demonstrated in water right development and management work. CBUC
timely filed a Claim of Beneficial Use for Permit G-13856. Subsequent input from the Oregon Water
Resources Department demonstrated the need for a permit amendment and this request for a time
extension, to enhance the overall operation of the Eagle Crest water right system and water" rights. This
request therefore demonstrates a collaborative effort with the Oregon Water Resources Department to
best utilize water resources at the resort.

6
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT3EOE{yep

0072.'2000

In the Matter ofWater Right
Application G 14857 in the Name
ofWilliam D. Lyche, for Eagle Crest
Inc.,
Applicant

)
)
)
)
)

ORDER ON RECONSIDERATION

Appeal Rights

This is a final order in other than contested case. Pursuant to ORS 536.075 and OAR 137-004­
080 and OAR 690-001-005 you may either petition the Director for reconsideration ofthis order
or petition for judicial review ofthis order. As provided in ORS 536.075 , this order is subject to
judicial review under ORS I 83 .484. Any petition forjudicial review of the order must be filed
within the 60 day time period specified by ORS 183.484(2).

Background

On May 26, 2000, the Oregon Water Resources Department ("Department") through its Director,
Martha Pagel, issued its Final Order Approving Application and Denying Protest for Application
G 14857.

On September 19, 2000, the Department on its own motion issued an Order Allowing
Reconsideration of its May 26, 2000 order.

Findings of Fact and Conclusions ofLaw

Under ORS 390.835 the "highest and best uses of the waters within scenic waterways are
recreation, fish and wildlife uscs," and the "free-flowing character of these waters shall be
maintained in quantities necessary for recreation, fish and wildlife uses." Accordingly, no new
water diversion may be constructed or used unless permitted by the Water Resources
Commission upon a finding that such diversion is necessary to uses designated in ORS
536.310(12) and in a manner consistent with the policies set to preserve the free-flowing
character of scenic waterways in quantities necessary for recreation, fish and wildlife uses. ORS
390.805 to 390.925.

Each water right permit and certificate for appropriation ofground water issued after July 19,
1995, for which a source of appropriation is within or above a scenic waterway must be
conditioned to allow the regulation ofthe use ifanalysis of data available after the permit or

RECEIVED
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certificate is issued discloses that "the appropriation will measurably reduce the surface water
flows necessary to maintain the free-flowing character of a scenic waterway in quantities
necessary for recreation, fish and wildlife in effect as ofthe priority date of the right or as those (
quantities may be subsequently reduced." ORS 390.835(9)(g).

The priority date for this permit is November 2, 1998, thus the permit for this use must contain
the following condition:

Use ofwater under authority of this permit may be regulated if analysis of data
available after the permit is issued discloses that the appropriation will
measurably reduce the surface water flows necessary to maintain the free-flowing
character ofa scenic waterway in quantities necessary for recreation, fish and
wildlife in effect as of the priority date of the right or as those quantities may be
subsequently reduced.

The use as conditioned under the amended permit for this application is consistent with the
policies set forth under ORS 390.805 to 390.925 to preserve the free-flowing character of scenic
waterways in quantities necessary for recreation, fish and wildlife uses.

Order

The Final Order Approving Application and Denying Protest is amended by this order. Permit G
13819 is superceded by Permit G13856 issued herein.

DATED this jJ_day ofOctober, 2000

Oregon Water Resources Department

ORDER ON RECONSIDERATION Page 2



Service List

I certify that on October /7, 2000, a copy of this notice was served by first classmail, postage
prepaid upon the persons listed below, by depositing same in the United Sates Post Office at
Salem, Oregon.

W&H Pacific
920 S.W. Emkay Dr., Suite C-100
Bend, OR 97702

William D. Lyche
Eagle Crest Inc.
P.O. Box 1215
Redmond, OR 97756

lee.e'
Renee Moulun

ORDER ON RECONSIDERATION Page 3
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STATE OF OREGON

COUNTY OF DESCHUTES

.PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

EAGLE CREST INC.
WILLIAM D. LYCHE
PO BOX 1215
REDMOND, OREGON 97756

The limits and conditions of the use are listed below.

SPECIFIC LIMITS AND CONDITIONS

APPLICATION FILE NUMBER: G-14857

SOURCE OF WATER: A WELL IN THE DESCHUTES RIVER BASIN

PURPOSE OR USE: QUASI-MUNICIPAL USE

MAXIMUM RATE: 3.34 CUBIC FEET PER SECOND, further limited to a maximum
diversion of 252 acre-feet each year and shall result in consumption of
no more than 115 acre-feet each year, once sewage contribution is
subtracted from the amount diverted, unless the mitigation plan is
modified and approved by the Department as described below.

If the reporting, as required below, demonstrates the mitigation plan is
not sufficient to mitigate for the amount of water actually consumed,
the use will be further restricted to limit the total consumed water to
115 acre-feet, or the Department may approve an additional and
equivalent water right to be leased to instream use, to maintain an
acre-foot balance between the amount of water consumed to the amount of
water provided to instream use. An equivalent water right must, at a
minimum, be from a water right with a diversion point at or near the
diversion authorized by the lease of certificate 74145.

PERIOD OF USE: YEAR ROUND

DATE OF PRIORITY: NOVEMBER 2, 1998

POINT OF DIVERSION LOCATION: NE 1/4 NE 1/4, SECTION 16, T15S, R12E,
W.M.; 150 FEET SOUTH AND 150 FEET WEST FORM THE NE CORNER, SECTION 16,
T1ss, R12E, W.M. RECEIVED

APR O 3 2007
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THE PLACE OF USE rs LOCATED AS FOLLOWS:

NE QUARTER ALL
NW QUARTER ALL
SW QUARTER ALL

SECTION 16
TOWNSHIP 15 SOUTH, RANGE 12 EAST, W.M.

Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the permittee
shall install a meter or other suitable measuring device as
approved by the Director, at both the diversion from the well
and at a point where sewage, that is actually discharged to
the ground, may be measured. The permittee shall maintain the
meter or measuring device in good working order, shall keep a
complete record of the amount of water used each month and
shall submit a report which includes the recorded water use
measurements to the Department annually or more frequently as
may be required by the Director. Further, the Director may
require the permittee to report general water use information,
including the place and nature of use of water under the (
permit.

B. The permittee shall allow the watermaster access to the meter
or measuring device; provided however, where the meter or
measuring device is located within a private structure, the
watermaster shall request access upon reasonable notice.

This permit will expire in 2 years from permit issuance unless the 2
year lease of the water right authorized under certificate 74145 to
instream purposes is replaced by a permanent transfer of water right
certificate 74145, filed as transfer application T 8519, or an
equivalent water right as determined by the Department, to instream use.

Within one year of permit issuance, the permittee shall submit a Water
Management and Conservation Plan consistent with OAR Chapter 690,
Division 86. The Director may approve an extension of this timeline to
complete the required Water Management Conservation Plan.

If substantial interference with a senior water right occurs due to
withdrawal of water from any well listed on this permit, then use of
water from the well (s) shall be discontinued or reduced and/or the
schedule of withdrawal shall be regulated until or unless the Department
approves or implements an alternative administrative action to mitigate

Application G-14857 Water Resources Department PERMIT G-13856
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the interference. The Department encourages junior and senior
appropriators to jointly develop plans to mitigate interferences.
Use of water under authority of this permit may be regulated if analysis
of data available after the permit is issued discloses that the
appropriation will measurably reduce the surface water flows necessary
to maintain the free-flowing character of a scenic waterway in
quantities necessary for recreation, fish and wildlife in effect as of
the priority date of the right or as those quantities may be
subsequently reduced.

Use of water under authority of this permit may be regulated if analysis
of data available after the permit is issued discloses that the
appropriation will measurably reduce the surface water flows necessary
to maintain the free-flowing character of a scenic waterway in
quantities necessary for recreation, fish and wildlife in effect as of
the priority date of the right or as those quantities may be
subsequently reduced.

STANDARD CONDITIONS

The wells shall be constructed in accordance with the General Standards
for the Construction and Maintenance of Water Wells in Oregon. The
works shall be equipped with a usable access port, and may also include
an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

The use shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

Prior to receiving a certificate of water right, the permit holder shall
submit the results of a pump test meeting the department's standards, to
the Water Resources Department. The Director may require water level or
pump test results every ten years thereafter.

Failure to comply with any of the provisions of this permit may result
in action including, but not limited to, restrictions on the use, civil
penalties, or cancellation of the permit.

This permit is for the beneficial use of water without waste. The water
user is advised that new regulations may require the use of best
practical technologies or conservation practices to achieve this end.

By law, the land use associated with this
compliance with statewide land-use goals and
land-use plan.

water uses@Meybe in
any local 'akni6sledged
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The use of water shall be limited when it interferes with any prior
surface or ground water rights.

The Director finds that the proposed use(s) of water described by this
permit, as conditioned, will not impair or be detrimental to the public
interest.

Actual construction of the well shall begin by May , 2001. Complete
application of the water to the use shall be made on or before October
1, 2005. Within one year after complete application of water to the
proposed use, the permittee shall submit a claim of beneficial use,
which includes a map and report, prepared by a Certified Water Rights
Examiner (CWRE) .

Issued October [), 200o..-.
eary, Director

sources Department

NOTE: Pursuant to ORS 537.330, in any transaction for the conveyance of
real estate that includes any portion of the lands described in this
permit, the seller of the real estate shall, upon accepting an offer to
purchase that real estate, also inform the purchaser in writing whether
any permit, transfer approval order, or certificate evidencing the water
right is available and that the seller will deliver any permit, transfer
approval order _or certificate to the purchaser at closing, if the
permit, transfer approval order or certificate is available.

(

Application G-14857
Basin 5
AMH

Water Resources Department
Volume 1 DESCHUTES R & MISC
MGMT ,CODES 7BG 7BR 7CG 7CR

PERMIT G-13856
District 11



920 SW Emkay, Suite CI00
Bend, Oregon 97702-104l

541.388.4255
fax 541.388.4229

AM ASGO»PAY

November 16, 2006

Ms. Laura Snedaker
OregonWater Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1271

Re: Cline Butte Utility Company
Permit G-13856
Application G-14857
WHP File No.: 31250.1005

RECEIVED
NOV 2 0 2006

WATER RESOURCES DEPT
SALEM, OREGON

Dear Laura:

Thank you very much for your reviews and comments on groundwater permit G-13856, utilized by the
Cline Butte Utility Company. The unique permit is critically important to the Eagle Crest Resort and we
appreciate your help in assuring the permit is utilized and perfected as intended. As you suggested, I have
researched years of files and compiled additional information on the existing water right and its
associated groundwater withdrawal mitigation. Our prior discussions with you and our subsequent
investigation have been very helpful in supporting our current use of groundwater and the associated
mitigation program. Your review and confirmation of our current water use are respectfully requested.

I have also copied Mr. Dwight French on this submittal because of his extensive involvement in the
original permit processing and the associated mitigation plan.

In your initial review of our supplemental mitigation program, you questioned if the original permit
annual volume could be exceeded. Our investigation confirms original estimates on annual volume were
intended to be monitored and supplemental mitigation added as necessary to assure proportional
mitigation for the actual use. I have summarized our investigations to assist you in confirming the
original intent of permit conditions and the subsequent actions by the Cline Butte Utility Company.

PERMIT G-13856:

Permit G-13856 is somewhat unique. The permit authorizes quasi-municipal use from a well in the
Deschutes Basin, with a maximum rate of 3.34 cfs. The priority date is November 1998. Permit G-13856
was issuedOctober 17, 2000.

The permit identifies an estimated maximum diversion of 252 acre-feet each year and a mitigation
obligation, based upon the estimated consumptive use, of 115 acre-feet per year. The mitigation
obligation was based upon a mitigation plan, prepared by the applicant and subsequently approved by the
Department.

Permit G-13856 stipulates in-stream mitigation be in-place prior to permit issuance. 21 acres of a
Swalley Irrigation District surface water right were transferred to an in-stream use under Application T-

P:Eagle Crest Inc\031250\Management\Correspondence\Letter3120-LAND-Letter toOWRD re CBUC Permit G13856-App G14857.TAW 1I606.doc
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W&H Pacific, Inc.
November 16, 2006
Page 2

8519. The transfer order was approved September 28, 2001, immediately prior to issuance of Permit G­
13856.

STATUS:

Permit G-13856 was perfected, as stipulated in the permit, by October 2005. Cline Butte Utility
Company filed a Claim of Beneficial use, again in conformance with the permit schedule, on September
14, 2006.

Permit G-13856 further stipulates measurement of groundwater use and annual confirmation that in­
stream mitigation is adequate for the actual use. Cline Butte Utility Company's actual water use in 2005
exceeded the original estimate and additional mitigation was proposed. Our letter of May 16, 2006
solicited Department review of the proposed additional mitigation to assure compliance with the
mitigation obligation. Cline Butte Utility Company received no response to their May 16" letter
regarding additional mitigation and filed a Claim of Beneficial use, including the additional mitigation,
prior to the deadline stipulated in the permit.

WELLS NO. 8 AND NO. 9:

The Eagle Crest resort water system, operated by the Cline Butte Utility Company, involves multiple
groundwater permits and an extensive distribution system. Well No. 8 is being perfected under Permits
G-11762 and G-11313. Well No. 8 discharges automatically into the irrigation system or into the
domestic water distribution system, dependingupon demand. Pre-set conditions are adjustable, allowing
the Cline Butte Utility Company to set the priority for the domestic or the irrigation systems and for the
various source wells. Well No. 8 naturally produces entrained air, which creates operational problems for
the domestic water system. The air is not a concern in the irrigation system.

Permits for Well No. 8 were issued prior to mitigation obligations. The quasi-municipal permit
authorizing Well No. 8 does not include an annual limitation on the total volume of water pumped from
groundwater. Therefore groundwater withdrawals fromWell No. 8 are not restricted and not mitigated.

Well No. 9, perfected under Permit G-13856, pumps directly into the domestic water distribution system.
Well No. 9 has a capacity equal to the diversion rate on the permit and produces high-quality water
without air or other issues. Well No. 9 has been a very reliable water supply.

As noted in prior correspondence to the Department, Cline Butte Utility Company prefers to pump from
Well No. 9 for contributions to the domestic water system to avoid the entrained air issues presented by
Well No. 8. Cline Butte Utility Company provided the stipulated mitigation required under the original
permit, plus supplemented the mitigation to assure the actual annual volume of use coincides with the
intended groundwater withdrawal mitigation. Therefore, use ofWell No. 9, rather thanWell No. 8, puts
significant additional mitigation into the Deschutes River system, simply because Cline Butte Utility
Company prefers to use Well No. 9.

MITIGATION PLAN:

Eagle Crest worked diligently with the Department on a mitigation plan for Application G-14857.
Between July of 1999 and February of 2000, an acceptable mitigation plan was formulated through a
cooperative effort between the Applicant and the Department. A number of draft mitigation plan edits
and a number of phone conversations further clarify the intent of the mitigation program.

P:EagleCrest Inc\031250\Management\Correspondence\Letter31250-LAND-LettertoOWRD re CBUCPermit G1I3856-ppG14857-TAW 111606.doc
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The mitigation plan describes the estimated groundwater withdrawal from the proposed well, the
historical basis for the calculation, and a description of Eagle Crest water and sewer operations.
Consumptive use in the mitigation plan is described as the difference between the gross water volume
pumped from the well and the offsetting sewage treatment volume.

The mitigation plan states water consumption at the destination resort will vary from year-to-year and
from neighborhood-to-neighborhood. Calculations on water consumption are estimates only. The
mitigation plan states that actual groundwater withdrawals can be measured accurately and adjustments
made in the mitigation volume to assure "bucket-for-bucket"mitigation.

The mitigation plan, and particularly the series of edits and phone records on the mitigation plan
demonstrate Eagle Crest and the Department intended to monitor and measure groundwater withdrawals
and assure appropriate mitigation through supplemental in-stream flows as needed.

PROPOSED FINAL ORDER:

As noted, Permit G-13856 is unique in that it was issued prior to the Deschutes Basin mitigation rules.
The Proposed Final Order, like the mitigation plan, was reviewed, edited, and refined by the Department
and the Applicant as the permit applicationwas processed. The Proposed Final Order again describes the
intent that additional mitigation would be provided if the actual volume of groundwater withdrawal
exceeded original estimates. The Proposed Final Order stipulates 21 acres of in-stream water rights be
provided, "or more as described below".

The PFO continues and states "However, if the diversion amount from the well minus the return flows
from sewage treatment indicate 115 acre-feet of mitigation is not sufficient, the permit holder may
increase the mitigation component of the permit by transferring additional acres and acre-feet to in­
stream."

The intent of the wording in the Proposed Final Order is most evident from our review of the edits and
refinements that occurred in multiple drafts. In one draft, the Applicant asked for inclusion of the
sentences allowing additional mitigation if original estimates on annual water volume were not adequate.

FINAL ORDER:

The Final Order for Permit G-13856 was issued in May of 2000. Findings in the Final Order further
document the intent of the mitigation program for Eagle Crest Well No. 9. The Final Order states "It
limits consumption to no more than Il5 acre-feet each year, unless the mitigation plan is modified and
approved by the Department to match acre-foot for acre-foot any increased usage" and "It provides that
any change in consumptive use must be mitigated for acre-foot for acre-foot by in-stream water
maintained with an equivalent water right with a diversion point at or near the diversion authorized by the
lease or certificate 74145." The Final Order stipulates actual water use will be measured on a regular
basis and recorded.

HISTORICAL PRACTICES FOR QUASI-MUNICIPAL PERMITS:

Historical practices for quasi-municipal groundwater permits are also applicable. Cline Butte Utility
Company for example holds multiple quasi-municipal permits, issued prior to G-13856. Prior permits do
not include an annual volume limitation. Rather, the quasi-municipal permits stipulate a maximum rate.

P.\EagleCrest Inc\03 1250\Management\Correspondence\Letter3 1250-LAND-Letter toOWRD reCBUCPermit G13856-App G14857.TAW 111606.doc
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These prior permits demonstrate the Department's standard policy or practice for quasi-municipal
permits. This standard practice further supports the Cline Butte Utility Company's position that annual
volume was not an intended limit, but rather documentation of the estimate utilized in establishing the
mitigation obligation. The annual volume in Permit G-13856 simply provides the measure to assure
supplemental mitigation is adequate.

SUMMARY:
Cline Butte Utility Company has perfected Permit G-13856 as intended and filed a Claim of Beneficial
Use. Cline Butte Utility Company and Eagle Crest, Inc. have worked cooperatively with the Department
from the time of the initial application through the filing of the final Claim of Beneficial Use. Cline Butte
Utility Company monitored and reported actual water volumes and provided additional mitigation to
balance actual water use, as intended. All proposals and transactions were reported in writing to the
Department and subsequently documented in the Claim ofBeneficial Use filing.

Cline Butte Utility Company elected to provide additional mitigation and utilize Well No. 9, rather than
utilize Well No. 8, which has no mitigation obligation. The Eagle Crest desire to utilize Well No. 9, in
lieu of other wells, benefits the entire Deschutes Basin through implementation of additional in-stream
mitigation.

After significant review and scrutiny, Cline Butte Utility Company believes their action and position on
Permit G-13856 is exactly as intended. Again, your review and confirmation are respectfully requested.

Very truly yours,

W&~ific,Inc. L
T~~~.,C.W.R.E.
Vice President

Cc: Dwight French

JELD-WEN Development

2vu-c]
Alan VanVliet
Vice President Construction and Development

RECEIVED
N 2 0 2006

WATER RESOURCES DEPT
SALEM,OREGON
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Permit G-10530

Well #3
2006 G 9388700.0 905700.0 118900.0 0.0 2761600.0 0.0 345900.0 4841700.0 18256700.0 18860200.0 18557600.0 8493700.0

2005 G 6023400.0 206400.0 19900.0 0.0 0.0 203500.0 4600.0 711600.0 0.0 16677500.0 20546000.0 19390500.0

2004 G 81500.0 0.0 2000.0 0.0 0.0 10159000.0 7031000.0 0.0 26264.0 17932800.0 14321100.0 11891800.0
well #2
2006 G 6250000.0 1899000.0 2326000.0 1801000.0 1730000.0 2417000.0 3900000.0 1092100.0 13678000.0 17928000.0 15460000.0 14869000.0

2005 G 9116000.0 1412000.0 2116000.0 2180000.0 19 I 3000.0 2910000.0 6028000.0 9478000.0 14913000.0 18458000.0 17531000.0 14620000.0

2004 G 12062000.0 1642000.0 1203000.0 1912000.0 1641000.0 3540865.0 9233000.0 13565000.0 15062000.0 17404000.0 17016000.0 14658000.0
Permit G-11762

Well #6
200 G 5361000.0 0.0 0.0 0.0 29000.0 2812000. 9748000.0 15307000. 17644000. 27174000. I 8732000. 16495000.
6 0 0 0 0 0 0

200 G 7821000.0 1339000. 0.0 0.0 469000.0 6724000. 8140000.0 8276000.0 17373000. 22957000. 19248000. 12852000.
5 0 0 0 0 0 0

200 G 10013000. 541000.0 172000.0 13000.0 0.0 6191000. 13928000. 12051000. 19578000. 25736000. 15242000. 9701000.0
4 0 0 0 0 0 0 0

200 G 9539000.0 1636000. I 166000. 503000.0 624000.0 I 972000. 4855000.0 I 1209000. 16314000. 19702000. 19582000. 16727000.
3 0 0 0 0 0 0 0 0

200 G 10903140. 3750230. 0.0 1545000. 1736000. 992000.0 8518000.0 11623620. 14491000. 19569000. 19696000. 16933000.
2 0 0 0 0 0 0 0 0 0

200 G 12076200. 4255200. 2145500. 2883750. 2311200. 6159910. I 1829730. 12308235. 24234165. 12285065. 13413600. 11934205.
1 0 0 0 0 0 0 0 0 0 0 0 0

200 G 11545200. 3704400. 3623400. 3492000. 3268800. 4069800. 7947000.0 10848600. 12807000. 13395600. 13395600. 12130200.
0 0 0 0 0 0 0 0 0 0 0 0

Well #7
2006 G 2346800.0 0.0 0.0 0.0 0.0 0.0 0.0 760000.0 486300.0 5618100.0 8070900.0 2657600.0



2005 G 0.0 0.0 0.0 0.0 295600.0 0.0 0.0 0.0 0.0 6361600.0 10080200.0 2961400.0

2004 G 0.0 100.0 0.0 345300.0 0.0 1730200.0 26900.0 l 1195000.0 1459200.0 2974800.0 3437200.0 0.0

2002 G 1743600.0 1735500.0 2817100.0 6806900.0 12869000.0 12340700.0 14395000.0 14380500.0 15321000.0

2001 G 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

2000 G 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Well #8
2006 G 4696992.0 334647.0 321000.0 0.0 0.0 234167.0 4359447.0 9638332.0 9983429.0 16529121.0 13571750.0 9476257.0

2005 G 3949636.0 86121.0 0.0 0.0 0.0 2443968.0 3715173.0 4471392.0 8985829.0 15551842.0 12189793.0 13167716.0

2004 G 9663077.0 9024000.0 230219.0 0.0 0.0 2754697.0 4861010.0 7967389.0 10433143.0 14242601.0 12751664.0 6645197.0

2003 G 652000.0 0.0 0.0 2669500.0 661243.0 4451200.0 328000.0 4822900.0 12765600.0 21217 I00.0 13874700.0 14535600.0

2002 G 703375.0 110885.0 1841280.0 594000.0 0.0 5514900.0 182000.0 7749080.0 6692900.0 9199700.0 8318400.0 3899400.0

2001 G 457200.0 432000.0 0.0 0.0 0.0 3508600.0 1658310.0 2075370.0 3963725.0 4587300.0 5445000.0 3444055.0

2000 G 8213400.0 1800.0 1800.0 0.0 14400.0 3852000.0 2104200.0 3391200.0 6633000.0 24193800.0 13401000.0 6031800.0



STATE OF OREGON

COUNTY OF DESCHUTES

PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

EAGLE CREST INC.
WILLIAM D. LYCHE
PO BOX 1215
REDMOND, OREGON 97756

The limits and conditions of the use are listed below.

SPECIFIC LIMITS AND CONDITIONS

APPLICATION FILE NUMBER: G-14857

SOURCE OF WATER: A WELL IN THE DESCHUTES RIVER BASIN

PURPOSE OR USE: QUASI-MUNICIPAL USE

MAXIMUM RATE: 3.OA_CUBIC FEET PER SECOND, further limited to a maximum
diversion of 252acre-feet each year and shall result in consumption of
no more than 115 acre-feet each year, once sewage contribution is

-GBtracted from the amount diverted, unless the mitigation plan is
modified and approved by the Department as described below.

If the reporting, as required below, demonstrates the mitigation plan is
not sufficient to mitigate for the amount of water actually consumed,
the use will be further restricted to limit the total consumed waterto
115 acre-feet, or the Department may approve an addit1o'nal and
equivalentwateit to be leased to instream use, to maintain an
acre-foot balance between the amount of water consumed to the amount of
water provided to inst ream use. An equivalent water right must, at .a
minimum, be from a water right with a diversion point at or near the
diversion authorized by the lease of certificate 741L,. <... e--C'\_-)
DATE OF PRIORITY: NOVEMBER 2, 1998

POINT OF DIVERSION LOCATION: NE 1/4 NE 1/4, SECTION 16, T15S, Rl2E,
W.M.; 150 FEET SOUTH AND 150 FEET WEST FORM THE NE CORNER, SECTION 16,
T15S, R12E, W.M.

PERIOD OF USE: YEAR ROUND

Application G-14857 Water Resources Department PERMIT G-13856
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THE PLACE OF USE IS LOCATED AS FOLLOWS:

NE QUARTER ALL
NW QUARTER ALL
SW QUARTER ALL

SECTION 16
TOWNSHIP 15 SOUTH, RANGE 12 EAST, W.M.

Measurement, recording and reporting conditions:

A. Before water use may begin under this permit, the permittee
shall install a meter or other suitable measuring device as
approved by the Director, at both the diversion from the well
and at a point where sewage, that is actually discharged to
the ground, may be measured. The permittee shall maintain the
meter or measuring device in good working order, shall keep a
complete record of the amount of water used each month and
shall submit a report which includes the recorded water use
measurements to the Department annually or more frequently as
may be required by the Director. Further, the Director may
require the permittee to report general water use information,
including the place and nature of use of water under the
permit.

B. The permittee shall allow the watermaster access to the meter
or measuring device; provided however, where the meter or
measuring device is located within a private structure, the
watermaster shall request access upon reasonable notice.

This permit will expire in 2 years from permit issuance unless the 2
year lease of the water right authorized under certificate 74145 to
instream purposes is replaced by a permanent transfer of water right
certificate 74145, filed as transfer application T 8519, or an
equivalent water right as determined by the Department, to instream use.

Within one year of permit issuance, the permittee shall submit a Water
Management and Conservation Plan consistent with OAR Chapter 690,
Division 86. The Director may approve an extension of this timeline to
complete the required Water Management Conservation Plan.

If substantial interference with a senior water right occurs due to
withdrawal of water from any well listed on this permit, then use of
water from the well (s) shall be discontinued or reduced and/or the
schedule of withdrawal shall be regulated until or unless the Department
approves or implements an alternative administrative action to mitigate

Application G-14857 Water Resources Department PERMIT G-13856
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the interference. The Department encourages junior and senior
appropriators to jointly develop plans to mitigate interferences.
Use of water under authority of this permit may be regulated if analysis
of data available after the permit is issued discloses that the
appropriation will measurably reduce the surface water flows necessary
to maintain the free-flowing character of a scenic waterway in
quantities necessary for recreation, fish and wildlife in effect as of
the priority date of the right or as those quantities may be
subsequently reduced.

Use of water under authority of this permit may be regulated if analysis
of data available after the permit is issued discloses that the
appropriation will measurably reduce the surface water flows necessary
to maintain the free-flowing character of a scenic waterway in
quantities necessary for recreation, fish and wildlife in effect as of
the priority date of the right or as those quantities may be
subsequently reduced.

STANDARD CONDITIONS

The wells shall be constructed in accordance with the General Standards
for the Construction and Maintenance of Water Wells in Oregon. The
works shall be equipped with a usable access port, and may also include
an air line and pressure gauge adequate to determine water level
elevation in the well at all times.

The use shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

Prior to receiving a certificate of water right, the permit holder shall
submit the results of a pump test meeting the department's standards, to
the Water Resources Department. The Director may require water level or
pump test results every ten years thereafter.

Failure to comply with any of the provisions of this permit may result
in action including, but not limited to, restrictions on the use, civil
penalties, or cancellation of the permit.

This permit is for the beneficial use of water without waste. The water
user is advised that new regulations may require the use of best
practical technologies or conservation practices to achieve this end.

By law, the land use associated with this water use must be in
compliance with statewide land-use goals and any local acknowledged
land-use plan.

.
10

Application G-14857 Water Resources Department PERMIT G-13856
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The use of water shall be limited when it interferes with any prior
surface or ground water rights.

The Director finds that the proposed use (s) of water described by this
permit, as conditioned, will not impair or be detrimental to the public
interest.

Actual construction of the well shall begin by May , 2001. Complete
application of the water to the use shall be made on or before October
1, 2005. Within one year after complete application of water to the
proposed use, the permittee shall submit a claim of beneficial use,
which includes a map and report, prepared by a Certified Water Rights
Examiner (CWRE) .

Issued October [), 2000

."-
ary, Director

Department

NOTE: Pursuant to ORS 537.330, in any transaction for the conveyance of
real estate that includes any portion of the lands described in this
permit, the seller of the real estate shall, upon accepting an offer to
purchase that real estate, also inform the purchaser in writing whether
any permit, transfer approval order, or certificate evidencing the water
right is available and that the seller will deliver any permit, transfer
approval order or certificate to the purchaser at closing, if the
permit, transfer approval order or certificate is available.

Application G-14857
Basin 5
AMH

Water Resources Department
Volume 1 DESCHUTES R & MISC
MGMT.CODES 7BG 7BR 7CG 7CR

PERMIT G-13856
District 11



-.--------..-­

REMARKS

Stream Index, Page No .

ASSIGNMENTS
Date • To Whom Address q775&J Volume Page

2.15-tCluu4hull.a.utility.ego) ruteutcdea, kdnnd,oK..8_,%lac7I?

·············'"",.,~ ·lt ,, /3·~5'0 ···········v················· d"....G ········,·g, ta······-········o. ·· ··.-·················································
........=p. G. 5. f..?..Ul 2 -:;:J. / -:.1.. .l:t.7 ~ .
.....-;,,-- .
LE-l899.,..l t,,,.••. --···· ········--·-···············-··•--·••····•·-------------····-------------

f Fl: G

'.Y€CH, ELLIAM n

Return to applicant .

Date of approval · .

CONSTRUCTION

Date for beginning !;{.--:.?.~ ..'.0J .
Date for completion .

Extended to .............................................------·····..-·--------·····

Priority ......Ma.............I.2..2..........---..
Action suspended until :.~..:.: .

Date filed .----------······-------··········..··--········

Date for application of water LD..--:"....l.'::. V..Y...
Extended to .../0..=/..::::..?.tX>..'if'.. .

PROSECUTION OF WORK

Form "A" filed .

Form "B' filed .

Form "C" filed .

FINAL PROOF

Blank mailed .

Proof received .

ate certificate issued ..M..Q....y. 17..d...O..Q:( .

............r······························· ·-----·················································································································································--·

. t ;} JMP·TEBT..···t-..···········--·()' I)\ I -, .- '! 'i -r··.-m ·u·•;,-,,,. ··············'..:;·-.:.:j········································ ..···•

........... .1 .12/.:;.2_/.a.K ,..................... ...t~.J.~ 1:1.K1---· _t-fCr..... . ..PD.Al.ti .... L--. . ... . ··-····· -··· -- ..-··· ··········-···-·· ·-···· -··



Phone
Mess·

IMPORTANT MESS A

WHLCALL
AGAIN
CAME TO
SEEYOU
WANTS TO
EEYOU



• • lok Co
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January 200 l (Revised December 2004)
Water Management and Conservation Plan

EXECUTIVE SUMMARY

The purpose of this plan is to analyze the water supply and water demand issues facing the Highlands of
Eagle Crest (Eagle Crest III) Resort, to develop an agenda to respond to those issues, to provide guidelines
for operation and expansion of the water system, and to meet the water right permit requirements with the
State ofOregonWater Resources Department.

The Cline Butte UtilityCompanyserves the Eagle Crest III Resort andrelies upon groundwater for all of its
supply. Although groundwater supplies appear to be adequate at this time and for proposed future
development, careful observationofthe groundwater level, water usage, and pumping levels iswarranted.It
appears that existingwater rights andwater supplieswill be adequate tomeetultimate needs ofthe resort, as
defined by landuse approvals.

The current storage capacity of 300,000 gallons for domestic use and fire protection is anticipated to be
adequate throughbuild-out. However, observation andmonitoringof storage conditions is recommendedto
verify additional storage facilities are not necessary.

Recommendations:

The ClineButte UtilityCompanyshould continue tocarefullymonitorproductionandmeteredsalesfigures,
particularly during peak season demand. Documentation of such usage data will be an essential tool in the
analysis of system capacities and needs.

Conservation measures identified in this plan should be implemented to the fullest extent possible, to
maximize the value of capital infrastructure costs already incurred, and eliminate the need for additional
infrastructure investment. New technologies for conservation methods should be reviewed for
implementation and value to the Resort, as theybecome available.

In an emergency situation or long-term shortage in supply, behavioral changes are appropriate. The Cline
Butte Utility Companyshould consider and adopt an emergency(curtailment) plan to implement in such an
event. A curtailment plan is included for use at the Resort.

Eagle Crest III Resort
Meudora\attach\Eagle Crest III Resor.DOC
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January 200 I (Revised December2004)
WaterManagement and Conservation Plan

INTRODUCTION

Located inCentral Oregon's Deschutes Basin, the Highlands ofEagle Crest (Eagle Crest III) is a for-profit
destination resort and residential community. The Eagle Crest III Resort is located four miles west of
Redmondona 480 acre property that lies alongthe northandwest slopes ofCline Buttes. The Highlandsof
Eagle Crest (Eagle Crest III) offers an expansion of the very successful Eagle Crest Resort.

Development atEagle Crestwas iniated in 1985 adjacent to the DeschutesRiver. EagleCrestwas expanded
tothe west in the 1990s through the development ofadditional golf courses and resort facilitiesatTheRidge
atEagle Crest. Eagle Crest II, known asThe Ridge at Eagle Crest, is substantiallybuilt-out. EagleCrestIII
was proposed in 1999 as another major expansion of the respected Eagle Crest Resort.

This Water Management andConservationPlan applies only to Eagle Crest III, and is prepared tomeet the
conditions of a groundwater appropriation permit (Permit G-13819) from the Oregon Water Resources
Department. Ownership, operation, andmanagementofwater supplies at TheRidge atEagleCrest andThe
Highlands of Eagle Crest are the responsibility of the Cline Butte Utility Company, a wholly owned
subsidiary of the resort developer.

Development plans for EagleCrestIII include approximately900single family,multi-family,and townhouse
units. Various recreational amenities and standardcommercial facilitiesare alsoproposedatEagleCrestIll.

Development of the Eagle Crest III Resort will occur over an extended period of time, relative to market
demand. The demand is expected to fluctuate, not only from year to year, but in the type of units or
inventory as well. Land use approvals for the destination resort provide significant flexibility in both the
timing and type ofunits to be constructed. For example, a relatively small number oflots and units will be
provided, with additional inventory constructed based upon sales activity. Similarly, single family lots or
multi-familyunitswill be interchanged or developed, in conformance with the demand ofbuyers. Although
the type ofunit can change, the totalmaximumdensityof900 equivalent dwellingunits cannot be exceeded
because ofexplicit landuse approvals. Destinationresort development isfurther restrictedbystate and local
land use designations and approvals, which prohibit resort expansion outside ofcurrentboundarieswithout
further reviews and approvals.

The developers of the Eagle Crest III Resort have extensive experience in the development of destination
resorts and this experience is invaluable in planning and designingthe project. Experience suggests build­
out at the Eagle Crest III Resort will occur over the next ten to fifteen years, with sell out of the project
accomplished in five to tenyears.

Because of the long term development schedule and the changes that will occur in market demand,
significant flexibility must be maintained at all times in the infrastructure systems serving the resort. This
water management plan will repeatedly document the need for flexibility and the associated means to
accomplish flexibility over the long term development schedule for the project.

Eagle Crest III Resort
Meudora\attach\EagleCrest III Resort.DOC
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January 2001 (Revised December 2004)
WaterManagement and Conservation Plan

SECTION 1- WATERSYSTEM AND SUPPLY DESCRIPTION AND BACKGROUND

1.1 General Information

The Eagle CrestMasterAssociation owns, operatesandmaintainsa water system for the originalEagleCrest
I Resort. The resort developer formed the Cline Butte Utility Company (CBUC) to be the water serving
entity for The Ridge at Eagle Crest, and The Highlands ofEagle Crest (Eagle Crest III). The company has
employed a staffof skilled professionals to manage and operate the Resort utility system.

The Cline Butte Utility Company operates the existing Eagle Crest II system at The Ridge at Eagle Crest,
and has expanded and extended its system to serve the Eagle Crest III expansion. The water supply systems
are interconnected for redundancy and reliability. Operation of the entire Cline Butte Utility Company
system will enhance service, capacity, and reliability for The Ridge at Eagle Crest and Eagle Crest III.

The Eagle Crest Resort is remote in relation to municipalities and water purveyors. No logical municipal
connection or extension is feasible and an on-site water supply system has been provided.

Eagle Crest site plan and water right maps are attached to describe the property and the area of service. A
system schematic is also attached.

1.2 Water Rights

Water supplies for both domestic and irrigation uses within the resort are derived from groundwater wells.
The Deschutes Formation aquifer is penetrated by the wells. All wells lie within the resort boundaries.
Groundwater in the supplying aquifer is replenished from snow melt and precipitation recharge on the east
slope of the Cascade mountains.

Permit G-13 819 from the State Water ResourcesDepartmentwas issued to EagleCrest, Inc. in May of2000
for the resort development. The quasi-municipal permit allows for the construction of one well in the
DeschutesRiver Basin, with a maximum rate of flow of3 .34 cubic feet per second. The permit allows year
round use.

Water rights available at Eagle Crest II are also applicable to this Water Management Plan, because the
distribution systems are interconnected and operated as a single system. The interconnection provides
multiple source facilities, common storage, and an interconnected distribution system network. The
interconnection improves reliability for all residents and guests at Eagle Crest.

*Note: Records from the Oregon Water Resources Department refer to permits G-13 819
and G-13856. Both permits reference applicationfilenumberG-14857. The permitsappear
to describe the same water right. Permit G-13819 is used in this report for consistency.
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Permit G-11762was issued toEagle Crest and allows up to three wells to serve Eagle Crest II. The permit
allows a diversion of up to 3.0 cubic feet per second for quasimunicipal purposes.

PermitG-11313was also issued toEagle Crest toprovide an irrigation supplyand serve commercial uses at
Eagle Crest II. The irrigationand commercial permit allowsup to three wells anda cumulative diversionof
up to 4.28 cubic feet per second.

Water rights serving The Ridge at Eagle Crest (Eagle Crest II) and The Highlands of Eagle Crest (Eagle
Crest III) are summarized in the following table.

TABLE 1

WATERRIGHT SUMMARY

General Applicant
Description Name on Assignment

Application ofWater Maximum Original Name and

Permit# File # Use Priority Right Diversion Permit Date

G-13819 G-14857 QM 1998 Well #9 3.34 CFS Eagle Crest, 5-08-01
Inc. Cline Butte

Utility Co.
G-11762 G-12905 QM 1992 Wells 6, 7,8 3.00 CFS Eagle Ridge 4-17-01

Development ClineButte
Corp. Utility Co.

G-11313 G-12429 Irr/ 1991 Wells 6,7,8 4.28 CFS Eagle Ridge
Comm Development

Corp.

1.3 Water Consumption

A. Historical And ProjectedDomestic Consumption

Water consumption is the most critical component ofwater system design, and itmust be carefully
evaluated to assure adequate capacity in system components. All components must be designed to
accommodate the ultimate peak project needs. The water system will be constructed in phases to
complywith the market demand, and initial assumptions about the ultimate demandwill determine
the success of the system.

Domestic water consumption, or demand, will vary frommonth tomonthandwith eachhour ofthe
day. The supply system mustmeet the peak instantaneous flow demand, which includes domestic
use, irrigation, and fire protection.
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The ultimate design criteria for the Eagle Crest water system is outlined in Table 2.

TABLE 2

EAGLE CREST PHASES II AND III
WATER SYSTEM DESIGN CRITERIA

1. Source facilities must deliver the peak day consumption flow rate, plus the peak
day irrigation requirement.

2. Storage and booster pumping facilities, in combination with source facilities,
must provide the highest anticipated fire flow.

3. Storage and booster pump facilities, in combination with source facilities, must
provide the capacity for peak instantaneous domestic-consumption flow rates.

4. Peak instantaneous flow is equivalent to 2.5 times the peak day flow rate. The
peak day flow rate is equivalent to 1.6 times the average maximum monthly
flow rate.

5. Water consumed in commercial, retail and recreational facilities is assumed to
be used by project residents, and will not significantly increase the proposed
maximum usage.

6. The distribution system will be sized to convey the maximum anticipated fire
flow and the peak day flow rate at a maximum velocity often feet per second.

7. All facilities will be sized for the following ultimate development:

Phase II development:

A) 800 single-family homesites
B) 150 multi-family, townhouse units
C) 250 hotel rooms
D) Miscellaneous uses including recreation facilities, administrative and

sales offices, a pro shop and other relatively minor uses.

Phase III development:

A) 900 single-family, multi-family, and townhouse units
B) Miscellaneous uses

The projected domestic water consumption for Phase II and Phase III is based on consumption
information developed for Phase I. The projected peak day rate used in the design of the domestic
water system for Phase I was 1,250 gallons per equivalent dwelling unit (DU) day. This rate was
used for all townhouse units and single family homesites. The actual usage for PhaseI is in linewith
this projection, and this figure will also be used to estimate total Phase II and Phase III domestic
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consumption. For consumption projections, 180 gallons per hotel room will be utilized, which is
based on actual water consumption at the existing resort. Table 3 below lists all anticipated
structures and the projected population. Table 4 summarizes the design assumptions and
calculations for the domestic system.
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TABLE3

EAGLE CREST II AND III
ESTIMATED TOTAL PROJECT POPULATION AND DOMESTIC CONSUMPTION

BUILDING/FACILITY ESTIMATED ESTIMATED PROJECT
EQUIVALENT DU POPULATION

PHASE II
800 Single Family Homesites 800 2,400
150Townhouse/Multi-Family Units 150 450
250Hotel Rooms 35 625
Estimated Phase II Total 985 3,475

PHASE III
900Residential Units 900 2,700

TOTALS: 1,885 6,175

*Note: Land use approvals provide flexibility on the type of units, but also establish a maximum
number ofresidential units. For example, single familyor multi-familyunitsmaybe substitutedfor
hotel rooms, but the total number of units may not be exceeded, without further approvals.

TABLE4

DOMESTICWATERCONSUMPTION CALCULATION SUMMARY

PHASE PHASE TOTALS
II m

PeakDay Consumption (GPD) 1,231,250 1,125,000 2,356,250
(Total Equivalent Dwellings X 1,250 gallons/peak day)
Peak Day Source Requirement for Domestic Consumption 855 781 1,636
(GPM)
(GPD x (I day/24 hours) x (1 hr/60min.))

B. Fire ProtectionNeeds
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In addition todomestic consumptionneeds, an adequatewater supply systemmustprovide capacity
for fire protection. Eagle Crest falls under the jurisdiction of the Deschutes County Rural Fire
Protection District, and must meet the minimum requirements of this district.

The Redmond Fire Department has recommended a minimumfire protectionflow rate of 1500gpm.
The Redmond Fire District recommendation of 1500gpmwas subsequentlymandated inDeschutes
County land use approvals for Eagle Crest III.

C. Golf Course Irrigation

The irrigation requirements for Phase II include two 18-hole golf courses, open space areas, and
landscaped areas adjacent to major amenities. No golf course is proposed for Phase III, but
irrigation ofapproximately20 acres ofcommon area grounds is anticipated. Landscape irrigation
water for the single family homes and townhouses will typically be delivered in the domestic
system, and the associated water use is included in the Table 4 domestic consumption figures.

Approximately335 acres ofgolf course andcommon area turfwill ultimatelybe irrigated inPhases
II and III. Based on the current water rights policies, a source capacity of 1890 gallons per minute
will be used for irrigation. It is important tonote thewater right permit appropriation is based upon
the standard rate of 1/80 cfsper acre. Historically, the OregonWater Resources Departmentused a
standard rate of 1/40 cfs per acre or twice the appropriation. This fifty percent reduction clearly
demonstrates the desire and obligation to use waterwisely and conserve water at each opportunity.

Irrigation is expected to occur 24 hours per day during peak consumptive use periods. The golf
course will be irrigated at night to prevent conflicts with golfers, and the agricultural/open space
areas are expected to be irrigated during daytime hours. Because the normal operation of a
destination resort will restrict watering hours, the irrigation demand will vary from hour to hour.
The lakes constructed as part of the golf course provide an irrigationwater reservoir to meet peak
period irrigation demand, with a steady source supply.

It is important to remember water supplysystemsare always designedfor the highestexpectedflow
requirement. Irrigation systems for example, are designed to provide water for the highest
consumptive use period ofthe year. In reality this high consumptive usemayonlyoccuronce every
few years and then only for a few weeks out of the entire year.

The actual application of irrigation water at Eagle Crest will be regulated by electronic satellite
controllers and computerized central control. This technologyallowsthe golfcoursesuperintendent
to adjust application rates for the various sun exposures, slopes, wind conditions, turf types,
precipitation, temperatures, etc. The superintendent's responsibility is to maintain healthy turf,
minimize pumping costs, and minimize fertilizer costs, or in other words, to assure the proper
irrigation for each-of the varied conditions within the course.
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M:eudora\attach\Eagle Cres t III ResortDOC

Page 8



January 200I (Revised December 2004)
WaterManagement and Conservation Plan

It is interestingto compare golfturfirrigationwith agricultural practices. Turf irrigationequipment
suppliers have completed studies todemonstrate the effectiveness oftheirsystems,anddocumented
typical water savings in excess of 50 percent, as compared to agricultural practices.

D. Water Consumption Summary

Consumption estimates are a critical component of a water system design. The design criteria
outlined in Table 2 established necessary source capacity at the sum of peak day domestic
consumption andthe irrigationrequirement. Fire protection flows andpeak instantaneousdemands
will come from the combination of storage facilities and available source contribution.

Our tables and calculations have been based on the maximum or ultimate project demand. Table 5
summarizes the source requirement and consumption for Phases II and III of Eagle Crest.

TABLES

EAGLE CREST II AND III
ESTIMATED WATERCONSUMPTION AND SOURCE REQUIREMENT SUMMARY

WATERUSE ESTIMATED CONSUMPTION

PHASE II
Domestic 855 gpm (peak day) A

2138 gpm (peak instantaneous)\ -
a.±}

I•
Golf Course andLandscape Irrigation 1780 gpm \

?
PHASE ID /
Domestic 781 gpm (peakday)

1953 gpm (peak instantaneous)
Landscape Irrigation (20 Acres) I IO gpm

PHASES II AND ID
Fire Protection 1500 gpm
Ultimate Domestic Requirement (Peak Day) 1636 gpm
Ultimate IrrigationRequirement 1890 gpm

Ultimate Source Requirement 3530 gpm

The total source requirement of3530gpm for the project is the combination of peak daydomestic
demand andthe irrigation demand. The fire protection requirementwill ultimatelybemet through
the use of available source supply and stored water.
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The ultimate source capacityof3530gpmwill provide replenishment tothe domestic water storage
reservoir at the peak day flow rate and replenish the golf course lake(s) at a rate equivalent to the
peak day irrigation use.

The ultimate source capacity is only required at full buildout of the resort and only on the peak
consumption day of the year.

As noted previously, the water supply systems will be constructed inphases tomeet demands asthe
project grows. Each component in each phasemust have the capacity tomeet ultimate needs. The
ultimate source and pumpingfacilitieswill alsobe constructedinphases. This phasingprogramwill
be discussed in more detail in later portions of this report.

1.4 Source Facilities

A. Design Criteria

The required water sources for the Phase II and Phase III water supply requirements must provide
3526 gpm at project build-out. Four wells have alreadybeen constructedwithin Eagle Crest II and
Eagle Crest III, as summarized in Table 6.

B. Projected Ultimate Well Yield

Table 6 summarizes the water supply information for the existing wells at Eagle Crest II and III.
Wells #6, #7, and #8 exist at Eagle Crest II, and contribute to the domestic and irrigation water
distribution systems. Well #9was constructed at Eagle Crest III. Domestic water needs are served
as a first priority and irrigation needs as a second priority under existing pump control systems.

TABLE6

EAGLE CREST PHASES I AND II
DESCRIPTION OF EXISTING AND PROPOSED WELLS

SOURCE LOCATION APPROXIMATE DOMESTIC IRRIGATION
ELEVATION CAPACITY CAPACITY

Well #6 Phase II 3107 450 gpm 1400 gpm
Well #7 Phase II 3107 190 gpm 220 gpm
Well #8 Phase II 3040 1000 gpm 1500 gpm
Well #9 Phase III 3080 1500 gpm -0- gpm
TOTAL SOURCE 3140 gpm 3120 gpm
CAPACITY
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Phase II well pumps discharge at a lower total head to irrigation lakes, which increases overall
capacity to the irrigation system.

The Table 6 total capacity compares very well with ourprojected demand. The ultimate peak day
domestic requirement of 1636 gpm is easily met with existing Wells #9 and #7. The irrigation
capacity ofWells #6 and #8 exceed the ultimate irrigation demand. Existing and proposed wells
should have ample capacity to meet the peak day demand at full buildout and offer a reasonable
factorofsafetyforwater supplies. We now must determine ifthe combination ofsource capacity
and storage canmeet peak instantaneous demand and fire protection needs.

1.5 Storage Facilities

A. Design Criteria

As noted, storage facilities provide the capabilities to meet the hourto hourchanging demand fora
domestic water distribution system. The storage reservoir will allow the system to meet fire
protectionneeds and provide emergencywater during sourcemaintenance and repair. The storage
facilities drastically increase the reliability ofa distribution system.

B. Storage SizingCalculations

The storage facilities are intended to balance the source contributions and the peak instantaneous
demand. The combination ofdomestic consumption, fire protection, and in some cases irrigation
establish the project demand. A 300,000 gallon concrete storage reservoirhas been constructed to
serve Phases I, II, and III ofEagle Crest. In determining the adequacy ofthe existing 300,000
storage reservoir, we must segregate the water system by phase.

The Phase I portion ofEagle Crest is served by existing Wells #2 and #3. The domestic water
supply system serving Phase I is owned by the Eagle Crest Master Association. The capacity of
existingWells#2 and #3 exceeds the peak instantaneousdomestic demandonthe system. Similarly,
the Swalley Irrigation District water right equals the Eagle Crest I irrigation demand. Eagle Crest
Phase I therefore can meet all of the daily requirements for both domestic and irrigation
consumption, directly fromproject wells and the SwalleyIrrigationDistrictwaterright pump. The
existingdomestic waterreservoiris connected to Phase I, butthe reservoirdoesnot servethePhaseI
project ona daily basis. The reservoirconnectionprovides a great factorofreliability and provides
an automatic connection in the case ofan emergency ora fire.

The water supply system for Phases II and III ofEagle Crest is owned by the Cline Butte Utility
Company. The Cline Butte Utility Company is a subsidiary ofthe developer. Phases II and IIIare
interconnected, so that all Phase II and Phase IIIwells contribute to the same reservoirandthe same
water distribution system. It is prudent therefore to analyze the existing 300,000 gallon storage
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capacity for adequacy to serve the combined needs ofPhases II and III.

Table 7, below, summarizes the anticipateddemandandsourcecontributions,andcalculatesthe total
recommended storage capacity. Inwater systemdesign, it is customary to assume thatonlyone fire
occurs within the project at any given time. The following calculations will analyze fire flow
requirements. The Eagle Crest water delivery system can provide that fire flow at any location
within Phases I, II, or III.

TABLE7

EAGLE CREST PHASES II AND III
DOMESTIC WATER STORAGE REQUIREMENTS

DEMAND/CONTRIBUTION FLOWRATE
1. Well Contributions 3,140 gpm
2. Peak Day Domestic Flow Rate -1,636 gpm
3. Balance to Offset Fire Flows 1,504 gpm

The design criteria inTable 2 indicates thatwater systempipingmust be sized to providethe largest
fire protection flow rate in combination with peak day flows. Source facilities should be sized to
deliver the peak day domestic and irrigation demands.

During a fire, all source wells will contribute to the domestic water supply system and all
contributions to irrigation systemswill cease. The higher priority for domestic systems is built into
pumpcontrol systems. Fire protection flow rates will be met byexcess source capacityandstorage.
Similarly, peak instantaneous demands are met from available source capacity and storage.

The Table 7 calculation demonstrates that existing wells can accommodate the peak day
consumption, at full build-out, andrefill the reservoir daily. Themaximum fire protectionflowrate
of 1,500 gpm can be met primarily from source capacity, with the reservoir providing a redundant
backup supply. The full reservoir capacity-is available tomeet the peak instantaneous flow rate.

The peak instantaneous flow rate at full build-out would normally occur for an hour or less in the
morning. The existing storage is adequate to meet the peak instantaneous flow demand for
approximately five hours. Table 7 demonstrates the existing storage capacity is adequate.

Inmunicipal systems, emergencystorage is typically a thirdcomponentwith storage requirements.
Within the Eagle Crest system however, multiple source facilities (wells) will be utilized. Due to
this redundancy and reliability, we assert it is unreasonable to anticipatethatemergencystoragewill
be necessary concurrent with fire protection and peak domestic flow rates. Therefore, we consider
the total capacity of the storage facility as emergency storage, and assume the maximum fire and
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peak instantaneous demandwill notoccur concurrentlywithanemergency. Noadditionalvolume is
provided for domestic emergency storage.

The design ofawater systemmust be constantlyevaluated and confirmed as the resort service area
matures. It is recommended that water consumption, well production rates, and peaking
characteristics be monitored and confirmed on a regular basis.

C. Storage Evaluation Under Conditions ofRestricted Supply

Eagle Crest wells and well pumps have consistently performed to design conditions and
demonstrated strong reliability. Similarly, power outages have beenminimal and of short duration
over the history of Eagle Crest. In the prior analysis, the assumption that source facilities are
available to meet emergency needs is warranted and reasonable. Regardless, the Oregon Water
Resources Department requests an analysis of storage under conditions of restricted supply.

Table 5 documents the ultimate domestic peak day consumption for Eagle Crest II and III at 1,636
gallonsper minute. Ifthe highest capacitywell (Well #9) were out of service for repairs or a power
outage, the remainingdomestic water source capacitywould still exceed the peakdayconsumption
rate at buildout, allowingthe reservoir to refill daily. The peak instantaneous flow rate, during that
peak consumption day, could be served from the existing reservoir.

Ifall four existingwellswere offline, the existing reservoir would serve the needsofEagle Crest II
and III at full buildout, for approximately three hours, at the estimated peak day consumption rate.

This analysis ofrestricted supplyfurther supports the conclusionthat theEagleCrestII andIIIwater
supplysystem has adequate capacityand ample reliabilityand redundancytomeet longtermneeds
and emergency requirements.

1.6 Distribution System

A. Design Criteria

The CBUCwater distribution systemwill include approximately 16miles ofPVCmainline piping,
serving an ultimate population ofnearly 6,200people. Buildingelevations in Phases II andIII will
range from 2,860 to 3,450 feet. The water distribution system constructed for Phases II and III
alreadyincludes a connectionto the Phase I system. This connection providesmultiple sourcesand
a storage facility for all phases. The interconnected distribution system contains three pressure
levels, and was designed to provide ample fire protection flow rates and high reliability.

The Phase II distributionsystemwill ultimately include five internal loops to allow twowaysource
flow, isolation of small sectionsof the service area during repairs, efficienthydraulicflowpathsand
high overall system capacity. The Phase III distribution system layout offers similar reliabilities.
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The distribution system will be constructed in phases to coincide with service demand. The
distribution system capacity will be restricted in the more remote sections of the project until
development proceeds and system loops and components have been completed.

Table 8 lists the design criteria utilized in the sizing and layout ofthe water system for all phases of
Eagle Crest.

TABLE 8

EAGLE CREST PHASES I, II, AND II
WATERDISTRIBUTION SYSTEM DESIGN CRITERIA

1. Pressure: Under normal operating conditions, pressure within the distribution system will
range from 50 psi to approximately 100 psi. (Pressure reducing valveswill be provided for
the relatively few units in lower portions ofpressure levels to assure pressure conforms to
plumbing code standards.) Under maximum fire flow conditions, pressure within the
distribution system should not be drawn below 20 psi.

2. Velocity: Under normal conditions, system mainline velocitieswill range from Oto 2.5 feet
per second. Under maximum fire flow conditions, velocities will not exceed ten feet per
second.

3. Fire hydrant spacing within the developed areas of the project will typically be 500 feet,
depending upon specific fire protection needs.

4. Isolation Valves: Isolation valves will be installed at all major crosses or trees to allow
minimal impact upon the service area, during system repairs. The maximum distribution
line valve spacing will be 1,000 feet.

5. Air Release Valves: Air release valves will be installed at all system high points to prevent
the collection ofair within the distribution system, and the associated reduction in mainline
flow capacity.

6. Service Connections: Single family home service lines will be sized to convey 15 gallons
per minute over an average length of 150 lineal feet, with less than a 5 psi pressure loss.
Typically, single family homes will be served by a one inch service line and fourplex
condominium units will be served by a two inch service line.

7. Service Meters: Domestic water services will be metered and water charges will
accommodate proportionate sharing ofsystem operation andmaintenancecosts, providing a
significant water conservation incentive.
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B. Typical Main Size AndRecommended Looping

A looping design hasbeenconstructed inPhases II and III. This loopingdesign provides flexibility
to the system, alternative delivery duringemergencies, andmaximum flow efficiency. The typical
main size for the system is 8"to 1O", depending on the location of the main.
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C. Pressure Level Recommendations

The domestic services whichmust be provided for Eagle Crest Phases II and III range in elevation
from 2, 860 feet to 3,450 feet. Pressure level boundaries are affected primarily by the elevation of
existing wells and the existing reservoir. The base of the existing reservoir is at elevation 3295,
which sets pressure level boundaries at 3210 feet (37 psi) and 3070 feet (97 psi).

TABLE9

EAGLE CREST PHASES II AND III
RECOMMENDED PRESSURE LEVELS

PRESSURE DESIGN ELEVATION PHASE/LOCATION
LEVEL

1 Greater than 3210 feet Phase III (Served by a booster pump)
2 3070 feet to 3210 feet Phase II and III (Served directly bywells and

storage)
3 Less than 3070 feet Phase II (Served through Pressure Reducing

Valves)

1.7 Long-Term Source Conditions

Significant hydrogeologic data for the Deschutes aquifer, supplying the resort, is available. The U.S.
Geological Survey, working in cooperationwith the OregonWater Resources Department has completed a
significant groundwater evaluation and report on the upper Deschutes Basin. The multi-million dollar
evaluationand report concludes the upper DeschutesBasin has a very efficient recharge from snow melt on
the east slope ofthe Cascades, a highlydevelopedregional groundwater system throughout theBasin, and a
high quality and highcapacitywater supply is readilyavailable. No groundwater decline has beenobserved
and groundwater wells tapping the regional aquifer provide long-term reliability.

The U.S. Geological survey analysis also determined the upper Deschutes Basin groundwater system
discharges to surface waters in the vicinityofLake Billy Chinook. Because of in-stream rights in the lower
DeschutesRiver, older priorityneeds are notmet. The hydraulic connection between the surface water and
the groundwater, coupledwith the surface water appropriation in the lower Deschutes, limits the ability of
the State to issue groundwater permits. CBUC however, successfully mitigated the withdraw} of
groundwater under their Eagle Crest III permit (G-13819). Eagle Crest Ill therefore has a very reliable
groundwater supply and a valid permit from the Oregon Water Resources Department to tap that supply.

The conclusions ofthe U.S. Geological survey are well supported by existingwells in the older portions of
the Eagle Crest Resort. For example, the original wells serving Eagle Crest I were constructed for
agricultural purposes in 1979. The well production, static water level, and water quality have all been
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consistently high and stable since well construction. The U.S. Geological Survey study for the Deschutes
Basin and the history ofwell production at the EagleCrestResortprovidegreatconfidencefor a very reliable
groundwater supply for the entire resort.

Regardless of the history, Eagle Crest is obligated to monitor and report groundwater withdraws and static
water conditions on an annual basis. Groundwater well performance should be carefully monitored,
regardless of the long-term historical reliability of the Deschutes Formation aquifer.

SECTION 2- WATER CONSERVATION ELEMENT

2.1 Measurement and Reporting Program

The Cline Butte Utility Company measures flow rate and total flow daily via metering devices at resort
wells. Total flowwill also be measured and documented monthly, subject to weather related restrictions on
meter reading, at all service meters. Customers will be billed monthly with invoices that indicate total
monthly usage. In accordance with water permit requirementsthe companywill be submittinga report to the
State Water Resources Department annually, documenting complete water usage measurements.

2.2 Current Conservation Measures

Water conservation measures are at the forefront of issues the Cline Butte Utility Company seeks to address
in the operation and maintenance of the resort water system. Conservation measures that have been
implemented thus far include:

a. Full metering ofall accounts.

b. Implementation of conservation pricing to customers: The company currently applies
constant unit rates or increasing block rates to water use pricing.

c. Implementation of architectural guidelines/restrictions in the resort residential building
approval process, that restrict developed landscape areas, thereby limiting water-use
landscape.

d. Incorporation of low water use plumbing fixtures (shower heads and toilets) in resort
facilities, and the requirement for the same in residential building guidelines for the resort
residential lots.

e. Completion of an annual water audit of residential and commercial accounts.

The annual water audit at Eagle Crest III will be deferred until substantial completion of the distribution
system. The Cline Butte Utility Company recognizes that water supplies will be consumed in the
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constructionand subsequentpressure testingofthe water distribution system. Awater audit ismeaningless
during this initial construction period. Initiation of the annual water audit is dependent upon construction
schedules, but is generallyplanned for the year2005. Even in 2005 and subsequent years, some allowance
will likely need to be made for water losses associated with development construction and distribution
system testing.

The annual water auditwill compare the total water dischargefromprojectwells intothedistributionsystem,
tothatvolume ofwater measured at individual services. In2005,ClineButteUtilityCompanyshouldexpect
that 10 to I 5 percent of total use will be unmetered consumption for construction, testing, and leakage.
Construction for land development should slow considerably after 2005 and water use for construction
should diminish.

2.3 Planned ConservationMeasures

In addition to the measures already enacted, the Cline Butte Utility Company plans to implement the
following conservation measures, that are a required component of the water management plan.

f. Meter testing and maintenance program: All meters within the resort are new and
manufacturers typically predict a 20-year service free life. Unless water audits suggest a
problem, a detailedmeter testingandmaintenance programwill be developedin future plan
updates.

g. LeakDetection Program: On an annual basis the companywill compare supply pumping
recordswithmetered service usage records to evaluate system losses. If losses greater than
ten (10) percent are discovered, then an aggressive program of leak detection will be
implemented for the transmission and distribution piping and valving systems. Random
sampling and meter testing may also be necessary.

h. Public EducationProgram on efficient water use: Implementationmethodsmay include on
goingprogramspromotingwater conservation andconservation related benefits, including
speakers for community groups and the media; using paid and public service advertising;
using bill inserts; providing information on customers bills showing use in gallons per day
for the last billing period compared to the same period the year before; providing public
information via the Cline Butte Utility Company newspaper to promote other water
conservation practices; andcoordinatingwith other governmentalagencies, industrygroups
and public interest groups.

i. ProposedMeter TestingProgram: Cline Butte UtilityCompanywill either acquire a meter
testing bench or make arrangements to borrow meter testing facilities from other water
purveyors in Central Oregon. Cline Butte UtilityCompanyhas consistently specified the
use of Sensus meters, so meter testing equipment will be simple, without the need to
accommodate variousmeter manufacturers. Beginning in theyear 20I 0, ClineButteUtility
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Companywill systematically remove andtest IO percent of the number ofindividual water
service meters, serving occupied homes. If 10 percent of the testedmeters demonstrate an
error of 10 percent or greater, thenmeterswill be repaired or replaced andthemeter testing
program will continue on an annual basis. If however, the meter testing program
demonstrates that less than 10percent ofthe testedmeters are faulty, then the meter testing
program will be deferred for five years and the testing program initiated again.

The proposed meter testing program recognizes the significant number of relatively new
homes at Eagle Crest III, where the length of service is limited. Until 10 percent of the
testedmeters are found tobe faulty, the meter testingprogram neednotbe implementedon
an annual basis.

2.4 Conservation Measures Schedule

The proposed schedule for implementation and/or execution of the various conservation measures is as
follows:

ConservationMeasure
a. MeteringUsage
b. Conservation Pricing
c. Low water-use landscape guidelines
d. Low water-use plumbing fixtures
e. Water Audit
f. Meter testing/maintenance program
g. Leak Detection Program
h. Public Education Program

Implementation Schedule*
200I - On-going
2001- On-going
2001- On-going
2001- On-going
Begin 2005 - Annually
Future

Begin 2002 - Annually
Begin 2002 - On-going

Note: Proposed conservation measures and the associated implementation schedule apply only to Eagle
Crest III under Oregon Water Resources Department Permit No. G-13819

2.5 Wastewater Reuse

Sewage contributions from Eagle Crest II and III are treated in an on-site wastewater treatment plant.
Treated sewage effluent is storedduring the winter months and irrigated on agricultural lands at agronomic
rates, during the summer growingseason. Treated sewage effluent is notutilizedfor irrigationrequirements
on the resort golfcourses or large turf areas. Effluent reuse on resort golf courseswas considered carefully
during the initial design and master planning for the resort, and was deemed not feasible.

The Deschutes County Destination Resort ordinance requires that golf courses and other recreational
amenities be provided inthe firstyear ofdevelopment. Duringthe earlyyears ofresortdevelopment,there is
a very low project population and essentially no sewage contribution to serve any irrigation requirement.
Therefore, a groundwater source for irrigationwas requiredtomeet thePhase I irrigationneeds, regardless of
long-term plans for effluent reuse.

Eagle Crest III Resort
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Even in the year 2004, nearly 15years after initiation ofdevelopment ofEagle Crest II, the sewage effluent
volume is minimal in comparison to irrigation needs. In the year 2004, 20.64 million gallons of sewage
effluent were treated. The 2004 effluent volume represents 6.3 percent of the irrigation requirement for
Eagle Crest II and ill. Theminimal benefit from sewage effluent irrigation on resort golfcourses are offset
withpotential concerns frombuyers abouthumancontactwith sewage. Requiredwarningsigns for sewage
effluent reuse are also negative.

The irrigation system for the golf course is centralized, meaning that sewage effluent contributions would
affect the entire golf course, even though a small percentage of the irrigation requirement is met from
effluent. An analysis ofOregonDepartment ofEnvironmental Quality reuse regulations and the volume of
effluent available confirm the earlier Cline Butte UtilityCompany conclusion that effluent reuse for golf
courses irrigation is not feasible.

SECTION 3 -LONG-RANGEWATER SUPPLY ELEMENT

3.1 Projected Service Area and Population

At build-out the Eagle Crest III Resort is expected to include approximately900 dwelling units and support
facilities. Because ofthe destination nature of the resort, the populationmay fluctuate dramaticallywiththe
seasons, and from year to year. Based on the number of total permanent units, a peak population of
approximately 2,700 maybe anticipated after build-out, at full occupancy.

The population(dwellingunits) for the resort is restricted to these maximumnumbers by landuse approvals
andentitlements for the project. The number ofdwellingunitswill never be increased or expanded,without
further land use approvals.

3.2 Projected Long-Range Water Demand

To project the long-range water demand or demand at build-out of the resort, research of usage at other
destination resort projects in Central Oregon was completed. Comparison ofwater consumption at those
other resorts indicate peak daydomestic consumption may vary from 500 gallons per equivalent dwelling
unit, upto I,700 gallons per dwelling unit. The highest consumptionoccurredwhere homesite lotsmeasured
from 1.5 to 2 acres and services were not metered. Substantially lower consumption was recorded for
metered services, smaller lot sizes, and where low-flow irrigation landscapingwas encouraged. All of the
lots within Eagle Crest III are expected to be 1/2 acre or smaller, and all services will be metered.

Based onthis research, a projectedpeak dayconsumption rate of 1,250gallons per equivalent dwellingunit
(edu) is recommended. This rate is considered conservative, and provides for some factor of safety
throughout development of the resort. For this analysis, the condominiumunits aswell as the single family
units are included at a projected rate of 1,250 gal/edu, which additionallywould be consideredconservative.
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Condominiumunits typicallyhavemuchsmaller, ifany, irrigationuse comparedtosinglefamilyhomeunits.

The landuse approvals applicable to the Eagle Crest III Resort allow conversion ofone unit type toanother.
Therefore the conservative assumptions indicated, are recommended to assure flexibility throughout
development of the project. Separate domestic consumption projections for the recreational and limited
commercial facilities are not provided, as the consumption for those uses isconsideredbuiltintothe flow for
each dwelling unit. The consumption is considered appropriate because the recreational facilities are
provided for resort guests and owners, usage only.

The previous Table 4 provided a summary ofprojected peakwater consumption at build-out ofthe Resort.

3.3 Projected Long-Range Water Supply Recommendations

No additional water supplyfacilitieswill be needed tomeet projected demandas the resort grows. Existing
supply facilities are described in Section 1. As indicated in Section 2, several water conservation/demand
management measures have already been implemented by the Cline Butte Utility Company, and the
company plans to continue these efforts indefinitely for the resort.

The only other viable option for supply to the resort is piped water from the City of Redmond. There are
significant issues however, which render thisoptionnot feasible. The CityofRedmondhas limitedsupplies
tomeet its owngrowthneeds. Extension ofa pipeline from the CitytoEagleCrest is complicatedbyvertical
relief and the associated pressure level boundaries. In addition, the piping ofwater is estimated to cost in
excess of $1 million. The cost is prohibitive for the project.

SECTION 4- WATER CURTAILMENTPLAN

4.1 History of Supply Deficiencies/Scenarios

Because the Eagle Crest III resort is still under construction, no supply deficiency has occurred. Typically
supplydeficiencies are related tomechanical breakdowns at wells, power outages, or maintenance. During
these periods, adequate supply should be available from the existing reservoir. There are several scenarios
which could generate a loss of ability for the company to meet water demands. These scenarios include:
flooding or any other disaster that could render the well(s) inoperable, damage to storage facilities,
contaminationofthe groundwater supply, and power outages or electrical facilitiesdestructionthatdiminish
pumpingcapacity. Multiple source facilities and existingstorage offset the risks of supplydeficiencies. As
noted inparagraph 1.SC, the Eagle Crest resort is verywell served evenunderconditionsofrestrictedsupply

4.2 Capacity Limitations

Based upon the best information available today, the Cline Butte Utility Company anticipates no capacity
limitation for needed water supplies. Careful observation of the source aquifer in response to increased
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pumping, (as the resort grows), should be performed. Ifgroundwater levels drop substantially, drilling new
wells deeper would be considered, provided appropriate geologic and hydraulic conditions exist. If long­
term reliable yield becomesjeopardized, alternative sources will be further considered.

4.3 Priority byUse

In the event of any type ofwater shortage condition, the company should be ready to implement a plan of
action. To do so, an evaluation of priorities for use ofwater in the event of a shortage is necessary. The
following list of priorities for usage has been established for the Eagle Crest III Resort. In other words, in
the case ofwater shortage, the Cline Butte Utility Company would start at the bottom of the list and restrict
or prohibit uses as necessary to serve uses at the top of the list.

I. Minimum health and safety allocationsfor interiorresidentialneeds(includingresidentialand multi­
family), and the needs ofhotel guests.

2. Minimum health and safety allocations for resort operations (employees and visitors).

3. Golfcourse greens and tees.

4. Golf course fairways.

5. Other landscaping.

6. Equestrian pasture.

7. Construction watering.

8. New customers, ie proposed projects or uses, without permits when a shortage is declared.

For the purpose of defining the health and safety allocation, research of community accepted estimates of
interior residential use in the United States was reviewed. Based on that review the Cline Butte Utility
Companyhas established a health and safety allotment of 68 gallons per person, per day. This quantity
should be sufficient for customer's interior use, without requiring habit changes. If mandatory rationing
were to become necessary, in a severe or prolonged shortage, a health and safety allotment of 50 gallons per
person, per day would be applied.

4.4 Water Shortage Stages/Action

The following table has been created to provide the company with guidelines and trigger mechanisms
(conditions) to identify and address supply shortages. Three stages of alert for potential or actual water
shortages are created for immediate implementation, upon determination by theUtility Company Manager.

Eagle Crest III Resort
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TABLE4.1
Water Shortage Stages/Actions

Percent Reduction Mild Alert Serious Alert Critical Alert
of Supply Stage I Stage II Stage III

Condition Wells are producing at Wells are producing at Wells are producing
nomore than 90% nomore than 75% less than 70% capacity
capacity capacity

and/or

Emergency situation
resulting in supply
below 70% of normal

Shortage Action Notice to the public of Notify the public of Notify the public of
potential supply (Stage II Condition) ­ severe shortage (Stage
shortage (Stage I impose restrictions on III Condition) - impose
Condition) - request for landscape irrigation restrictions on usage to
voluntary non-essential and non-essential uses. minimum health and
reduction in use. All property owners safety allocations.
Outside watering will be required to Property owners are to
restricted to limited comply with restricted be prohibited from all
number of days/time of outdoor watering outside watering. Golf
day. schedules. No course fairway
Property owners and watering during irrigation will be
guests will be daytime hours. Length eliminated. Tee and
requested to limit car of irrigation time sets greens areas irrigation
washing, shower times on the golf course are reduced 30%.
and other ordinary to be reduced 20%.
uses.

SECTION 5-PLAN UPDATE SCHEDULE

On an annual basis the Cline Butte UtilityCompanywill monitor water use (production andmetered sales)
and compile a briefreport of its findings. A copy ofthis report or audit will be providedthe OregonWater
Resources Department (OWRD) as part of the State's annual water use reporting program (OAR 690-85).

We recommend the Cline Butte Utility Company review and possibly update this plan at least once every
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five years, until build-out. By incorporatingmost commonlyaccepted conservationmeasures in the system
operation from inception, there will be little to report to the state with regard to cost savings/water usage
savings by implementation of those measures. For that reason, and because the Eagle Crest system is
relatively small compared to typical municipalities, we feel submittal of an updated plan is unnecessary.

Since the Cline Butte Utility Company is privately owned, operated, and maintained, and since efficient
operation ofthe water system is essential to the success ofthe resort, the companyhas adequate incentivesto
carefullymanage and utilize the available water resources.
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Groundwater/Hydrology Section

FILE## G- I 38~b
ROUTED TO: }(, ....._.__ ~'<'e,M.-c,,h
TOWNSHIP/
RANGE~SECTION: ~\~~T

CONDITIONS ATTACHED?:~e?i,no

REMARKS OR FURTHER IN~RUCTIONS:
~e.e_ \l\,\.~o 7-t:.._- O'J

Reviewer: \<.. Ltk



Date:

To:

From:

Subject:

Permit Extension Ground Water Review

(o,2oo7
Doug Woodcock, Ground Water Section Manager

k:.tN\ Fr2-E1'-lll-t , Permit Extension Review
Ground Water Review for File G- l L/.K5J / Permit G- ( 38'5(p
(Datepermit issued: ID(IL[oO (UAL-mJL_) )

The above referenced pennit is currently being reviewed for an extension oftime. Before I can determine whether or not an
extension oftime should be granted, a GroundWater review for this file is necessary. Special designations affecting this permit
are as follows:

NOTE: OriginalDivision 9 review completedby:[_GliLIT
□ Locatedwithin a GroundWater Administrative Area (Critical, Limited, etc.)

□ 5-Year Limited Permit

□ Other:

□ None (no special designations)

For Ground WaterIHydrologyStaffUse:
Please answer thefollowing questions. Ifnecessary, attach an additional sheet.

1. Does the groundwater so c under this permit have the potential for substantial interference
with surface water? ____............,_,_........... _
{NOTE:Applies ONLYtoMunicipalpermits issued beforeNovember 2, 1998 - see OAR 690-3/5-0080(1)& (2))

2. Are there groundwater supply concerns relevant to this extension of time that the Department
should consider? Pcol.a4'-'=) \l\o~ .

3.

{NOTE: DoesNOTapply to Quasi-Municipal orM1111icipalpermits issued beforeNovember 2, 1998
- See OAR 690-3I5-0080(5))

Should the Department establish a new referenc~lvel for water}level declines due to the failure
of permittee to submit annual measurements?pell?Nph

I

4.

6 rcu·olez
a±Rs=Aug

s. <a, e... -VV( e.MA.-0 1-f- 0 T
Should any additional conditions be added to this permit?

5. Other issues or concerns? (QI'do{ tole leo<el easvre«ct5.

See_ We

See Wex ,

S:\groups\wr\extensions\Forms and Templates\Routing Slips\route slip_gw ext review request.doc last revised 09/15/2006



TheDepartment requiresthe water user.tomeasure.and............-(Formatted: ront: 12t
report annual static water levels for each well on the
permit. Or, the water user can measure other wells in
close proximity to the permitted wells, if the Department's
Groundwater Staff determines that the substitute
observation wells will provide adequate data to ass,ess ,the .....,.-···· Fonnatted:Font: 12pt
impacts from the permitted wells. The static water level Formatted: Font: 12 pt
shall be measured in the month of March using manual
measurement .equipment such__as_an electric tape..or_steel -····{ Deleted: techniques
tape. Reports shall be submitted to the Department within
30 days of measurement.

ei (e5. cc)
eUeo» d

t . , 'o '2. \ .._,....



Ken Lite

From:
Sent:
To:
Subject:

DougWoodcock
Thursday, July 26, 2007 2:44 PM
Ken Lite
Measurement condition for Eagle Crest

Ken­

Does this language work for the Eagle Crest extension review? If so, include in your
review and forward to Kirn French.

The Department requires the water user to measure and report annual static water levels
for each well on the permit. The static water level shall be measured in the month of
March using manual measurement techniques such as electric tape or steel tape. Reports
shall be submitted to the Department within 30 days of measurement.

DEW

Douglas Woodcock
Manager, Ground Water Section
Oregon Water Resources Department
(503) 986-0847
douglas.e.woodcock@state.or.us

1



Memorandum

July 9, 2007

TO: Kim French

FROM:~Ken Lite, Hydrogeologist

SUBJECT Groundwater Review for G-13856 Extension

I offer two ground-water related observations for Groundwater PermitG-13856.

First, the rate on the permit is almost twice the rate thatwas evaluated during the
application review process. Presumably the increased rate was approved for emergency
fire flows (an exempt use under ORS 537.141). Regardless, no interference evaluation
was done at the higher rate and thus no water level reporting and decline condition was
recommended for the permit.

Second, the water-level data currently being collected at this well (not required under this
permit) do not reflect the regional trend (over 10- feet ofdecline since 1994) that occurs
at our State ObservationWells in the area (see attached graph). I suspect the cause is
related to the method of data collection at the permitted well, specifically, the airline
measurements.

I have been in contact with TomWalker (the permitee's agent), in an effort to resolve the
discrepancy. Mr. Walker has worked with Eagle Crest staff in reviewing their data
collection procedures. However, the data discrepancy has not been resolved. Although
no measurement condition was placed on this permit, I recommend that the applicant only
use manual measurement techniques such as electric tape or steel tape for their water­
level measurements at this well.



Water-level data for State Well DESC 3581, State Observation Well# 1317 Page 2 of2
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Oregon
John A. Kitzhaber, M.D., Governor

May 8, 2001

Cline Butt Utility Company
1140 Nutcracker
Redmond, OR 97756

REFERENCE: File G-14857

Water Resources Department
Commerce Building

158 12th StreetNE
Salem, OR 97301-4172

(503) 378-3739
FAX (503) 378-8130

The assignment of PermitG-13856 from Jerol Andres, President Of Eagle Crest, Inc to you has
been recorded in the records of the Water Resources Department.

Our records have been changed accordingly and the original is enclosed. Receipt number 43400
covering the recording fee of $25 you submitted has already been sent to you.

Sincerely,

DALLAS S. MILLER
Water Rights Specialist

DSM:jh

Enclosure

cc: Watermaster # 11
Data Center, OWRD
Thomas Walker, CWRE
Jerol Andres, President ofEagle Creek, PO Box 1215, Redmond, OR 97756



REQUEST FOR ASSIGNMENT

I, (permit holder, applicant) Jerol Andres, President of Eagle Crest, Inc.

P.O. Box 1215
(mailing address)

Redmond, OR
(city) (state)

97756
(zip)

(541) 923-0807
(phone)

[ ) - hereby assign all my intereet in and to a portion of
(include a map showing portion of application assigned) ;

FEB 1 5 200%
app1icatiolR9pi

$/7%ea
EGON

CHECK. ONE
[) - hereby assign all my interest in and to application/permit;

] hereby assign a portion of my intereek in and to the entire
application/permit;

G-14857 G-13819 G 1335>Application # , Permit# ;

QR GR Statement# , GR Certificate of Registration#
filed in the office of the Water Resources Director, n2:

______as

Cline Butte Utility Company (541) 504-2305

(name of new owner}

1140 Nutcracker Redmond, OR

(phone #)

97756
(address) (city) (state) (zip)

(Note: If there are other owners of the property described in this Application,
Permit of Certificate of Groundwater Registration you must actach a list of their
names and addresses to this form.) .-,,

I hereby certify that I have notified all other owners of the property described
in this Application, Permit or Certificate of Registration of this request for
assignment.

witness my hand thisO' day o Febrvoy , 2oot

-.AL
holder --.L

PLEASE DO NOT WRITE IN THIS BOX

applicant/permit

applicant/permit

STATE OF OREGON, }
}ss

County of Marion. }
I certify that th~?~lthln waa

receivedby me on the day of4h,202/at. .o'clock
/tm., and was recorded in the,
"#rp·owePage

Water Resources Director

The completed assignment
must be submitted to the
Water Resources
Department together
with a recording fee of
$25. Additional pages
will cost $5 per page.

WATER RESOURCES DEPARTMENT
158 12TH STREET NE

SALEM, OREGON 97310-0210

m:\groups\wr\support\janet\forms\assignment request



REQUEST FOR ASSIGNMENT

I, (permit holder, applicant) Jerol Andres, President of Eagle Crest, Inc.

P.O. Box 1215 Redmond, OR 9 7756 (541) 923-0807

[ ) - hereby assign all my incerest in and to a portion of
(include a map showing portion of application assigned);

CHECK ONE
[X) - hereby assign all my interest in and to application/permit;

(city) (state) (phone)

FEB 1 5 2001
aPP1icatio%[pit#$/a#see

and to the entirein

(zip)

interest.myportion ofa

(mailing address)

[ hereby assign
application/permit;

G-14 857 G13819 G I '3/ff>q&,Application# , Permit# ,

QR GR Statement# , GR Certificate of Registration tt
filed in the office of the Water Resources Director, '.IQ:

______as

Cline Butte Utility Company (541) 504-2305

(name of new owner)

1140 Nutcracker Redmond, OR

(phone #)

97756
{address) (city) (state) (zip)

(Note: If there are other owners of the property described in this Application,
Permit of Certificate of Groundwater Registration you must attach a list of their
names and addresses to this form.)

I hereby certify that I have notified all other owners of the property described
in this Application, Permit or Certificate of Registration of this request for
assignment.

I
Witness my hand this

STATE OF OREGON,COUNTY OF DESCHUTES) SS.

on1 283 day orllnos,,200, before me. he undersigned a Nor}rt~Sita torsaid
county an@sate, ersoroiarced_Tes>lb99$5sg"! persomy
known tome (or proved to me on the basis ofsatisfactory e?a&he) tge theperson who executed the
within instrument and acknowledged that she/he exec[jteffeforegoing instrument to the voluntary act and
d 2d. Wig'g --..-..iris'... • ,ee . . . -~ -....... -· :_,· (.r, .., >,C, \ ..,._,'.:Jl

Subscribed and sworn to before me this 2>':"'-da}'"'--0.f.

'<dsddoftu.a

......__
•• I • • •••• , i!,; •. i!P



Oregon
John A. Kituhaber, M.D., Goveror

May 8, 2001

-
Cline Butt Utility Company
1140 Nutcracker
Redmond, OR 97756

REFERENCE: File G-14857

Water Resources Department
Commerce Building

R-(gEeIUn 158 12h Street NE
Salem, OR 97301-4172

MAY 1 4 2001 cso3) 378--3739
FAX (503) 378-8130

WA& H PACIFIC, IN.

The assignment of Permit G-13856 from Jerol Andres, President Of Eagle Crest, Inc to you has
been recorded in the records of the Water Resources Department.

Our records have been changed accordingly and the original is enclosed. Receipt number 43400
covering the recording fee of $25 you submitted has already been sent to you.

Sincerely,

DALLAS S. MILLER
Water Rights Specialist

DSM.jh

Enclosure

cc: \Vatermaster # 11
Data Center, OWRD
Thomas Walker, CWRE
Jerol Andres, President of Eagle Creek, PO Box 1215, Redmond, OR 97756

RECEIVED

APR 0 3 2007
WATER RESOURCSpe$

SALEM. OREGON



. ,
• Water Resources Department

l

MEMO

TO Application G- I L\'3S 7

FROM cw:. K.Ee
(ReviewersName)

SUBJECT Scenic Waterway Interference Evaluation

DTva,
Jo

[qvee
Jo

The source of appropriation is within or above a Scenic Waterway.

Use the Scenic Waterway condition (Condition 7J).

PREPONDERANCE OF EVIDENCE FINDING: {Check box only ifstatement is true)

At this time the Department is unable to find that there is a
preponderance of evidence that the proposed use of ground water
will measurably reduce the surface water flows necessary to
maintain the free-flowing character of a scenic waterway in
quantities necessary for recreation, fish and wildlife.

FLOW REDUCTION: (To be filled out only if Preponderance of Evidence box is not
checked)

Exercise of this permit is calculated to reduce monthly flows in
Scenic Waterway by the following amounts expressed as a

proportion of the consumptive use by which surface water flow is reduced.

. -- - _-_._._ . -.- -·· ---····-·-. •-·- -----



FROM:

4-1­
Water Rights Section Dec2ZL 1992_

croanawater/tyarotoey sea,[_.He
Reviewer's Name

SUBJECT: Application G- I LI 85 7

GROUNDWATER/SURFACE WATER CONSIDERATIONS
1. PER THE _..----,- Basin rules, one or more of the proposed POA's is/is not within

feet/mile of a surface water source ( ) and taps a groundwater source
hydraulically connected to the surface water.

2. BASEDUPONOAR690-09 currently in effect, I have determined that the proposed groundwater use
a.){._will, or have the potential for substantial interference with the nearest
b.will not surface water source, namely Bes_Lye__ ;or
c-2will if properly conditioned, adequately· protect the surface water from interference:

i.The permit should contain condition #(s) ·
ii.X_The permit should contain special condition(s) as indicated in "Remarks" below;
iii._The permit should be conditioned as indicated in item 4 below; or

d. will, with well reconstruction, adequately protect the surface from substantial interference.

GROUNDWATERAVAILABILITYCONSIDERATIONS
3. BASED UPON available data, I have determined that groundwater for the proposeduse

a.will, or likely be available in the amounts requested without-injury to prior rights
b.will not and/orwithin the capacityof theresource; or . .........., ,
c.~will if properly conditioned,avoid injury to-existing rights or to the groundwater resource:

i.-A-The permit should contain condition f!{1;) 7 6 ;
ii.The permit should contain special conditions) as indicated in "Remarks" below;
iii._The permit should be conditioned as indicated in item 4 below; or

4. a.THE PERMITshould allow groundwater production from no deeper than.ft below.
land surface; . .

b._The permit shouldallow groundwater production from no shallower than__ft. below
land surface; ..

C.The permit should allow groundwater production only from the
groundwater reservoir between approximatelyt.and__ft..below land surface;

d._Well reconstructionis necessary 'o accomplish one ormoreofthe aboveconditions.
e.One or more POA's commingle 2 or ni.ore sources ofwater. The applicantmust select one

source ofwater perPOA and specify-the propoit;i.on ofwater tobeproduced from each
source. · · ·

(Well Construction Considerations on Reverse Side)

.....---



... • -1
a ,

WELL CONSTRUCTION (Ifmore than one well doesn't meetstandards, attach an additional sheet.)

5. THE WELLwhich is the point of appropriation for this application does notmeet current well
construction standards based upon:
a.review of the well log;
b.__field inspection by _
C.report of CWRE
d.__other: (specify)

6. THE WELLconstruction deficiency:
a.constitutes a health threat under Division 200 rules;
b.commingles water from more than one groundwater reservoir;
•permits the loss of artesian head;
d.permits the de-watering of one or more groundwater reservoirs;
e.other: (specify)

7. THE WELL construction deficiency is described as follow:s: -----------

8. THEWELL a.was, or constructed according to the standards in effectatthe time of .
b.was not original construction ormost·reoent modification. '
c.__I don'tknow if itmetstandards at the time of construction.

RECOMMENDATION:

A.__I recommend including the following condition in the permit:
"No watermay be appropriated under terms of this permit until the .well(s) basbeen repaired
to conform to currentwell construction standards andproof ofsuchrepair is filedwith the
Enforcement Section of the Water Resources Department." . . .

B.__I recommend withholding Issuance of-the permituntil evidence ofwell reconstruction is filed
with the Enforcement Section of theWaterResourcesDepartment. •... ,

C. RBFBR this review to Bnforcement Section for concurrence. · · ·· ·. ·. ·
+ «

· THIS SBCTIONTOBBCOMPLB'11ID BYENFORCEMENTPERSONNEL

I concur in G / H's recommendation A o r B a bov e relating to conditioning orwithholding the permit
,199.

(Signature)

I do.not concur In G/H's recommendationA orB above relating to conditioning orwithholding the
permit for the following reasons: ·

,199_.
(Signature)

---



DESC 54485
WELL ID # L 50204
STARTCARD # 111252

(9) LOCATION OFWELLby legal description:
County: Deschutes Latitude: Longitude:
Township: ill Range: 12E --
Section: 16 NE ¼ NE
Tax Lot; 4800 Lot: NIA Block: Subdivision:
Street Address of Well (or nearest address)
Eagle Crest Dr

STE OF OREGON
.,_,..,....,...WATERSUPPLYWELL REPORT

(as required by ORS 537.765)
(l) OWNER:

Well Number:±?
Name: Eagle Crest Resort
Address: 920S Emlay_DR_Site C-19g
City:. Redmond Stale: OR Zip: 97702

(2)TYPE OF WORK: (repair/
18JNew Well□Deepening QAltera\ion recondition)0Abandonment
(3) DRILL METHOD:
[81Rotary Air □Rotary Mud □Cable □Auger
Oher.

(10) STATIC WATER LEVEL:
508 Ft below land surface -
Artesian pessure lb. per sq. in.

Date 11/15/01
Dale

Depth of Strata:_---

SwL

SWL

WWC Number 723
Dae 11noon

WWC Number 1487
Date l l/20/01

THIRDCOP "2Casto#hi±r

Ground Elevation:
Fr,

(12) WELL LOG:
Material

(unbondcd} Water Well ConstructorCertification:
I certify that the work I perfonned on the construction, alteration,, or

abandonment ofthis well is in compliance with Oregon water supply well
construction standards. Materials used and information reported above are true
to the best ofmy knowledge d belief.s.a
(bonded) W Certification:

I accept responsib. · on. alteration, or abandonment
work performed on th· tion dates reported above. All
work performed dur :c with Oregonwater supply
well construct1on the best ofmy knowledge and
belief.

Date Started. 5/21/01 Completed: 11/15/01

Top Soil 0 2
Basalt Gray Vic 2 8
Basalt Gray 8 34
Ciders Black 34 40
Cirders Loose Cir 40 62
Basalt Gray 62 78
Basalt Multi Color Loose Circulation 78 136
Basalt Gray 136 148
Basalt Brown with Red & Black Son 148 242
Gray Pumi with Multi Color Son 242 267
Brownish Gray Rock some Gray 267
Pumi Soft 302

Gray Rock Soft Med 302 324
, Multi Color Rock Most Brown 324 380
Brownish Red Rock w/Pumi Med Soft 380 435
Basalt Black & Gray Hard 435 540
Multi Color Rock Red & Brown Mostly 540 602
SandStonc 602 626 508
Basalt Med-Hard Gray 626 671
Cinders Red Green 671 736 508

Dr-..
· ufI/HI ). -
FFn ) 57nn9

I
¢ er

",PE,uHCES Er-··--+, UEG)N

{II) WATER BEARING ZONES:
Depth at which water was first found

From To Est. Flow Rate
630 660 200+ 508
671 730 500+ 508

SECOND COPY - Constructor

pounds

Casing Liner
) 9
] &
D D
DD
D □

From To

Material
Material
Size of gravel #6-9sand

Steel Plastic Welded Threaded

3 □ & D
&8 □ [gl D
D □ □ D
D □ D D

D D □ □□ D D D

Diameter size

Gauge

Material

To

Size No

To

To

Diameter From

From

Dinmcter From

How was seal placed: Method [A [ QC [JD [E
0 Other---,---::----------------­
Backfill placed from__ to

from to
Gravel placed fr6Gs 736

23 0 20 Cement 0 20 34 Sacks
17 20 736 - --- -- ---

(6) CASING/UNER:
CASING:

18" +I 20 .375
14" 20 630 .375

{S)BORE HOLE CONSTRUCTION:
Special Construction approval QYes IZ)No
Depth ofCompleted Well735"
Explosives Used OYes cgJNo Type = Amount:::

HOLE SEAL sacks or

(7) PERFORATIONS/SCREENS:
[ Perforations Method:
] Screen Type: Material: SS

Slot Tele/pipe

(4) PROPOSED USE:
QDomestie [Community []Industrial []Irrigation
QTherrnal Qlnjection QLivestock QOther

(8) WELL TESTS: Minimum testing time is 1 hour
0 Pump O Bailer 18) Air O Flowing Artesian
Yield gpm Drawdown Drill Stem at Time

LINER:

[G [E [ E
Final location of Sho(s):

Temperature of water ll Depth Artesian Flow Found
Was a water analysis done?= By whom: =
Did any strata contain water not suitable for intended use? (cxplai)

ORIGINAL & FIRST COPY - Water Resources Department

f.. = E

628 663 .20 8" p
671 731 .20 8" p

4PR 0 2007
WATER RESOURCES DEP1

SALEM, OREGON
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STATE OF OREGON

COUNTY OF DESCHUTES
'

P46 02

PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

EAGLE CREST INC.
WILLIAM D. LYCHE
PO BOX 1215
REDMOND, OREGON 97756

The specific limits and conditions of the use are listed below.

PERIOD OF USE: YEAR ROUND

DATE OF PRIORITY: NOVEMBER 2, l 998

POINT OF DIVERSION LOCATION: NE 1/4 NE 1/4, SECTION 16, T15S, Rl2E, W.M.; 150 FEET
SOUTH ANTI 150 FEET WEST FROM THE NE CORNER SECTION16
THE PLACE OF USE IS LOCATED AS FOLLOWS:

NE 1/4
NW 1/4
SW 1/4

SECTION 16
TOWNSHIP I5 SOUTH, RANGE 12 EAST, W.M.

APPLICATION FILE NUMBER: G-14857

SOURCE OF WATER: A WELL IN DESCHUTES RIVERBASIN

PURPOSE OR USE: QUASI-MUNICIPAL USE

MAXIMUM RATE: 3.34 CUBIC FOOT PER SECOND, further limited to a maximum diversion of 252
acre-feet each year and shall result in consumption of no more than 115 acre-feet each year, 9nce sewage
contribution is subtracted from the amount diverted, unless the mitigation plan is modified and approved
by the department as described below.

Tf the reporting, as required below, demonstrates the mitigation plan is not sufficient to mitigate for the
amount ofwater actually consumed, the use will be further restricted to limit the total consumed water to
115 acre-feet: or the department may approve an additional and equivalent water right to be leased to
instream use, to maintain an acre-foot for acre-foot balance between the amount ofwater consumed to
the amount of water provided to instream use. An equivalent water right must, at a minimum, be from a
water right with a diversion point at or near the diversion authorized by the lease of certificate 74145.

PERMIT G-13819Water Resources DepartmentApplication G-14057

! :
!

I.
! I
I
I
I

i . ., ... -•·-•. - .·
·I

___________ ,___j i
---·--··--'
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PAGE 2

Measurement, recording and reporting conditions:.

A. Before water usemay begin under this permit, the permittee shall install meters, or other
suitablemeasuring devices asapproved by the Director, at both t/ze diversionfrom the
welland at apoint where sewage, that is actually discharged to theground, may be
measured. The permittee shallmaintain themeters ormeasuring devices in good working
order, shall keep a complete recordof the amount ofwater used and discharged each
month and shall submit a report which includes the recorded water use measun:mcnts lo
the Department annually or more frequently as may be required by the Director. Further.
the Director may require the permittee to report general water use information, including
the place and nature ofuse ofwater under the permit.

B. The permittee shall allow thewatermaster access to the meters or measuring devices:
provided however, where the meters ormeasuring devices are localed within a private
structure, the watermaster shall request access upon reasonable notice.

This permit will expire in 2 years from pennit issuance unless the 2 year lease of the water right
authorized under certificate 74145 to instream purposes is replaced by a pennanenL trnn!;for 1)fwaler
right certificate 74145, or an equivalent water rightas detemnined by the Department. to instream use.

Within I year ofpenit issuance, the permittee shall submit a Water Managemenl and Cot1s('f\':Hion
Plan consistent with OAR Chapter 690, Division 86. The Director may approve an extension fir 1his
time!ine to complete the required WaterManagement Conservation Plan.

If substantial interference with a senior water right occurs due to withdrawal ofwa:er from any we!l
listed on this permit, then use ofwater from the well(s) shall be discontinued or rec!uced aaJ:,~r the
schedule ofwithdrawal shall be regulated until or unless the Department approves or impknh:mc; sn
alternative administrative action to mitigate the interference. The Department encourages junior a.d
senior appropriators to joinrly develop plans to mitigate interferences.

STANDARD CONDITIONS

The we:Js shali be constructed in accordance with the General Standards for the Constructim1 and
Maintenance ofWater Wells in Oregon. The works shall be equipped with a usable ac::css port_. :md
may also include an air line and pressure gauge adequate to delerrnine warer level dcvatio:1 111 the we!! at
an times. .

The us.! shall conform to such reasonable rotation system as may be ordered by the proper s,atc oCficcr.

Prio:- lo r~ceiving a certificate ofwater right, the permit holder shall submi: the res tilts of ;i pump test
meeting t!:e depart:nent's standards, to theWater Resources Department. TheDirector ma~. n.-quirc
water leve: or pump test results every ten years thereafter.

Failure to comply with any of the provisions of this permitmay result in action including, b11l not

l
I
I
I
I
I
I
I

I
ppiicaic. G-14857 Water Resources Department
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PAGE 3
limited to, restrictions on the use, civil penalties, or cancellation of the permit.

This permit is for the beneficial use ofwater without waste. The water user is advised that new
regulations may require the use ofbest practical- technologies or conservation practices to achieve this
end.

--.
By law, the land use associated with this water use must be in compliance with statewide land-use goals
and any local acknowledged land-use plan.

The use ofwater shall be limited when-it interferes with any prior surface or ground water rights.

The Director finds that the proposed use(s) ofwater described by this permit, as conditioned, will not
impair or be detrimental to the public interest.

Actual construction of the well shall beginyMayle, 2001. Complete application of the water to the
use shall be made on or before October 1, 2004. Within one year after complete application ofwater to
the proposed use, the permittee shall submit a claim ofbeneficial use, which includes a map and report,
prepared by a Certified Water Rights Examiner (CWRE).

...2>
Martha .~ector
Water Resources Department

: .
I·.'.. ...

NOTE: Pursuant to ORS 537.330, in any transaction for the conveyance of real estate that includes any
portion of the lands described in this permit, the seller of the real estate shall, upon accepting an offer to
purchase that real estate, also inform the purchaser in writing whether any permit, transfer approval
order, or certificate evidencing the water right is available and that the seller will deliver any permit,
transfer approval order or certificate to the purchaser at closing, if the permit, transfer approval order or
certificate is available.

I I I
I I
i I

I
I
I

PERMIT G-13819
Distric:: 11

Water Resources Department
Volume 1 DESCRU":'ES R MISC

MGMT. CODE 7BG 73R 7JG 7JR

Application G-14657
Basin 5

·,

I:
{

i I
I

I• I
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July 21, ·2000

BtecENtD.
,JUL· 2 1 2000

ltv11, 1-;1 I ;,c$0URCES DEPT:
• SALEM, 6Riso ':

Paul Cleary, Director .
Water Resources Department

. -158 12th Street-NE . .. . . .
Salem, OR 97310

Re: Petition:forReconsideration- of Final Order Approving Application and Denying.
Protest and issuance of .Pe.rm$f ' · · .. : .. · . . . . . . . . ·. _...-_ · · '. : · · . . . · · · · :

~ear ~irector Cleary.-.-: · · ·
"..· ..

.,...
. ...

-. Enclosed ina Petitionfor Reconsideration ofa finalorderand permit by theDepartment
.. •. . · . ·- :· .. regarding Eagle Crest's water right application G-14857. ThePetition is filed on behalf of

WaterWatch,Oregon Trout and Tr9ut Unlimited. The petition,raises criticallegal and policy
issues relating to theDepartment's permitting ofa water right in.the Deschutes River basin that
iscontrary both to theScenic Waterway Act and to initial agreements reached by theDeschutes

. Groundwater Working Group. · : . . . . . . . .
. ' . .

.. Please do not hesitate to call if you have any questionsor wish to discuss the Petition:·. 'z.
. Assistant Directbr ·

-- .
%

· ....

C. ;" Meg Reeves ·. .' .
DwightFrench.

. Water Resources Commission Members .. ,·

. .

..... ,•

. ,; .
. ·. ',

.... '. •,

. ,·:

·,

Pu. 4a
ff I i,/{C; 1-

fll
'•·..

...

: .. . • .. ·,

....

WaterWatch ·or Or~gon • 213 Soutfiwest-Ash., Suite 20i! • Portland, R 97204
Phone: (503) 295-4039 Fax: (503) 295-2791 Email: watrwtch@teleport,com

' . . - . ' . . .



BEFORE THE
WATER RESOURCES DEPARTMENT

OF THE STATE OF OREGON

In the Matter ofFinal Order
Approving Application and Denying Protest
ofWater Right G-14857 in the Name of
William D. Lyche, for Eagle Crest, Inc.
and issuance ofPermit G-13819

)
)
)
)
)

Petition for Reconsideration

WaterWatch, Oregon Trout and Trout Unlimited (hereinafter Petitioners) petition the Director to

reconsider, pursuant to OAR 690-01-005, OAR 137-004-0080, ORS 183.484 and ORS 536.075, the Final Order

Approving Application and Denying Protest ofwater right application G-14857, in the name ofWilliam D.

Lyche, for Eagle Crest, Inc. (Exhibit 1) and Permit G-13819 that was issued pursuant to the Final Order

(Exhibit 2).

TheDeschutes River became a state Scenic Waterway in 1970 through a voter supported ballot

initiative. Until 1995, the Scenic Waterway Act clearly prohibited the diversion ofany water that would

otherwise enter a scenic waterway if scenic waterway flows were not being met. Despite this mandate from the

people of Oregon, the Department continued to allow new uses ofwater that was otherwise needed for state

scenic waterways in theDeschutes. In 1995 the Oregon Legislature, at the request of the Department, changed

the Act to allow a limited exception for new groundwater uses. The Governor signed this bill based upon

assurances on the part of the Department that this would not jeopardize flow protection for established scenic

waterways and that the law would in fact give the agency another tool to protect scenic waterways. See Exhibit

8, Letterfrom Governor Kitzhaber to WaterWatch, 7/19/95. Instead, the state has used this law as a tool to

further undermine scenic waterway flows. In the past five years theDepartment issued over 165 new

groundwater rights totaling over 200 cfs despite evidence groundwater withdrawals were affecting surfacewater

flows in the basin. The completion of the US Geological Survey Study, which concluded that groundwater

pumping in the upper basin diminishes streamflows in the lower Deschutes River system (which is consistent

with earlier studies dating back to the 1920's), meant the Department could no longer ignore its responsibilities

under the Scenic Waterway Act. That agency was forced to admit that groundwater users, including all post-

1995 permitees, were now required to mitigate for their use. See Exhibit 3, WRD WaterDevelopment Issues in



the Deschutes, 1998. To quell the crisis created by its past actions the Department convened the Deschutes

GroundwaterWorking Group, which is developing mitigation measures to attach to existing, pending, and future

applications to protect scenic waterway flows. The Department's decision to issue this Final Order and Permit

in a manner that totally ignores it responsibilities under the Scenic Waterway Act, and does not fully mitigate

for the effect of this long term use, undermines the ongoing efforts of the Deschutes Basin Working Group and

further undermines the free-flowing character of the Deschutes Scenic Waterway.

Request for Relief

Petitioners ask that the Director reconsider the Final Order and Permit, rescind the Permit, and issue a

new order (1) denying water right application G-14857 or (2) approving the application with the necessary

public interest conditions requested in this petition. This is necessary because the Final Order and Permit(1)

violate the requirements ofOregon's Scenic Waterway Act, (2) will cause injury to senior instream water rights,

and (3) violates Department rules.

Petitioners' Interest in the Order

Water, including groundwater, is a publicly owned resource. ORS 537.110. Petitioners have a long­

standing interest in decisions that effect the Deschutes River system as awhole. Over the past decade, at least

one of the petitioners, WaterWatch, has commented on nearly every groundwater application submitted in the

basin. All three Petitioners filed a protest against groundwater application G--14857, whichwe incorporate by

reference into this petition. Exhibit 10.

WaterWatch is a nonprofit membership organization dedicated to promoting water allocation decisions

in Oregon that provide the quality and quantity ofwater necessary to support fish, wildlife, recreation,

biological diversity, ecological values, public health and a sound economy. Oregon Trout is a nonprofit

organization dedicated to protecting and restoring wild native fish habitat in Oregon. Trout Unlimited is a

national non-profit membership organization whose mission is to conserve, protect and restore North America's

trout and salmon. All three groups have a long history ofworking towards the protection and restoration of the

2



Deschutes River and are currently involved in the Deschutes Basin GroundwaterWorking Group.'

Statement of the Facts

The Resource: The Deschutes River system in Central Oregon is one of Oregon's most treasured

rivers. People come from all over the nation to fish, raft, kayak and hike the river corridor of this spectacular

river. Fed by underground springs, it flows due north through the rain shadow of the Cascades, cutting through

the arid heart of Central Oregon.

Attesting to the important values of the Deschutes River is the fact that voters designated a majority of

the river as a state scenic waterway by ballot initiative in 1970. The highest and best use ofwaters within a

scenic waterway reach are recreation, fish and wildlife uses. ORS 390.835(1). The law directs the Department

to manage these waters so that the free-flowing character of the waters are maintained in quantities necessary

for recreation, fish and wildlife uses. Id. No water diversion can be constructed or used in a manner

inconsistent with the Scenic Waterway Act. Id. In addition, the Oregon Supreme Court has interpreted the Act

as requiring the state to protect the water flowing into and through scenic reaches in the amounts necessary to

protect the purposes of the designated reaches. Diack v. City ofPortland, 306 Or 287 (1988). Segments of the

river are also designated as a federal Wild and Scenic River.

In addition to its high scenic and recreational values, the Deschutes is a nationally treasured trout

fishery. TheDeschutes supports a variety of trout including rainbow trout, cutthroat trout, brown trout, bull

trout, and redband trout. Bull trout are a threatened species under the Endangered Species Act (ESA) and

redband trout are a state sensitive species. The lower Deschutes also supports summer and winter steelhead and

coho salmon. Winter steelhead and coho are both listed as threatened under the BSA. The Deschutes also

contributes flows for listed threatened and endangered fish populations in the Columbia River. All said, the

' Petitioners interests are articulated on page 2 of the Protest (Exhibit 2). In addition to representing the
interests outlined in theprotest, Petitioners represent an interest in ensuring that the agency adhere to commitments
made in the Deschutes GroundwaterWorking Group.

3



Deschutes supports a major sports fishery in Oregon. The state adopted instream water rights to protect flows

needed for these fish and other instream uses for the entire river. See ISWR #70087, 71194for lower

Deschutes.

TheDeschutes River is indisputably of high public value. However, past water allocation decisions by

the state have resulted in a depletion of streamflows below flows needed for fish and other public uses of water.

Flow standards set to protect instream flows and Scenic Waterway flows (Diack flows) are not met 9 months of

the year. Exhibit 3, at 4. As a result, the surface waters in the basin are overallocated and the state no longer

issues surfacewater rights for the Deschutes mainstem and many of its tributaries. As growth has exploded in

the basin, new water users have turned to groundwater as a source for new development. This trend

exacerbates the existing overallocation of the Deschutes River because groundwater in the Deschutes River

Basin is hydraulically connected to surface waters of theDeschutes. Preliminary conclusions of a U.S.

Geological Survey (USGS) Study verify that consumptive groundwater use throughout the upper basin results in

the diminishment of the surface water flows downstream in the lower Deschutes River. Exhibit 3, at 2. Based

upon the USGS findings, the Department has acknowledged that groundwater pumping contributes to the lack of

flows necessary to fulfill Scenic Waterway flows arid Id. at 1, 2. TheDepartment has also found that future

consumptive ground water development will only exacerbate this problem. Id. at J. On the basis of current

information, the Department has found that they cannot approve applications for new ground water uses without

adequate mitigation measures, and in fact, may soon face the obligation to curtail some existing ground water

uses in order to protect scenic waterway flows and senior instream water rights. Id. at 5.

The Deschutes Groundwater Mitigation Working Group: In late 1998 the Department convened a

diverse group of stakeholders, including federal and state agencies, municipalities, irrigation districts,

agricultural interests, county governments, conservationists and the Warm Spring Tribes, to develop a mitigation

plan that would fully mitigate the impact of existing and new groundwater uses on scenic waterway flows and

instream water rights that protect streamflows in the Deschutes River. This group has set a deadline of

September 2000 by which to develop a final mitigation plan and draft administrative rules.

4



At the time theWorking Group was convened, there were a number ofgroundwater right applications

totaling over 200 cfs pending before the Department. Applicants were offered the choice ofputting their

applications on hold pending the outcome of the Workgroup, or proceeding with their applications subject to

existing statutes and rules.

The Deschutes GroundwaterWorking Group has not yet completed the planning process. However,

agreement has been reached on a number of issues. Of note is the agreement among stakeholders that all

applicants must provide for permanent mitigation of their full consumptive use before an application for a new

groundwater use can be approved by the Department. The group summarily rejected the proposal to grant

conditional permits to applicants who provided for only temporary mitigation in their applications. This, and

other, agreed upon principles will be incorporated into rule, which will govern the processing of all pending and

future applications.

Eagle Crest Resort's application: Eagle Crest Resort sits on the outskirts ofRedmond. It is one of

the over twenty-one "destination resorts" in this high desert area that offer golfing and other activities. Eagle

Crest holds four water right permits which serve Eagle Crest I and Eagle Crest II. See G-10530, G-10957, G-

11313, G-11762. AII four of these permits are junior to existing instream water rights. Eagle Crest is not

mitigating for the already existing effects use under these permits have on senior instream water rights and

scenic waterway flows.

Application G-14857, filed on November 2, 1998, is for quasi-municipal use to support Eagle Crest

Resort's expansion of the already existing Eagle Crest I and II Resort. The new development will encompass

480 acres that will support approximately 900 dwellings. This is a long term use of water.

5



Eagle Crest originally requested 780 gallons per minute, or 1.74 cfs. See Application G-14857. In

their application they noted that in the future "flows may be increased to 1500 gpm for fire protection" .2 Id.

Together the two uses, 1.74 cfs for quasi-municipal use and 1.6 cfs for fire protection total 3.34 cfs.

WRD Review and "Final Order": On May 21, 1999 the Department issued its Initial Review which

found that the proposed use would not protect the public health, welfare and safety unless the applicant

mitigated for the effects the proposed groundwater use would have on surface waters of the Deschutes River.

Eagle Crest requested the application be put on hold until September 1, 2000. Then, in September 1999 Eagle

Crest proposed a temporary mitigation plan to the Department and requested that the Department proceed with

the application.

The Department issued a PFO in February of2000. In its analysis of the application, the Department

determined that the proposed groundwater use would impact streamflows. See PFOfor G-14857. The

Department also determined that unless the applicant provided for a mitigation plan to mitigate the proposed

use's impacts to surface waters in the Deschutes the application would be denied. Id. According to the PFO

and the Final Order, Eagle Crest has arranged a short term instream lease with Swalley Irrigation District for a

two-year term. See PFOfor G-14857 and Exhibit 1.

Petitioners timely submitted a protest to Eagle Crest's application on March 31, 2000. The protest

raised, among other things, the inadequacy of the temporary mitigation to mitigate for the permanent use and

the resultant injury to instream water rights and scenic waterway flows. On May 26, 2000 the Department

issued a Final Order and a Permit for this use. In this order, the Director found that there were "no

significant" disputes over the proposed use ofwater. The Final Order provides for only two-year mitigation.

The Final Order fails to make a Scenic Waterway finding. The Department failed to include the required scenic

2 The WaterResources Department evaluation and processing ofthe application, up through the draft Proposed
Final Order (PFO), was based upon 1.74 cfs, not 3.34 cfs as allowed in the Final Order and Permit. See WRD's
files: Initial Review Checklist, PFO checklist, DraftPFO (stamp dated 2/10/00 to T. Walker), WRDPublicNotice
2/15/00. Eagle Crest never amended their application to request 3.34 cfs for quasi-municipal use. The Permit
should have been issued for 1. 74 cfs, or at the very least granted 1.74 cfs for quasi-municipal use and limited the
additional 1.6 cfs to "fire protection."

6



waterway condition in the Permit, as they had in the Proposed Final Order (PFO). The Permit is not

conditioned with the mitigation requirements or specifics.

ARGUMENT

The Final Order and Permit should be reconsidered because (1) the Final Order and Permit violate the

requirements ofOregon's Scenic Waterway Act, (2) the use ofwater under the Final Order and Permit will

cause injury to senior instream water rights, and (3) the Final Order and Permit violates Department rules.

(1) The Final Order and the Permit violate the requirements of the Scenic Waterway Act

The Oregon Scenic Waterway Act, adopted by ballot initiative in 1970, provides the highest level of

protection for Oregon's Scenic Rivers. The Act declares that the "highest and best uses of the waters within a

scenic waterway are recreation, fish andwildlife uses." ORS 390.835(1). The Act requires the State to

maintain the "free flowing character of these waters in quantities necessary for recreation, fish and wildlife

uses." Id. This language was interpreted by the courts to mean that "no diversion of water that otherwise would

enter a scenic waterway may be permitted unless the requirements of ORS 390.835(1) are met." Diack v. City

ofPortland 306 Or 287,298 (1988)court overturned permit to divert water that would otherwise flow through a

scenic waterway). Until 1995 the mandate of the law was clear, any waters entering a scenic waterway,

whether ground or surface water, must be protected from appropriations ifneeded to meet scenic waterway

flows.

In 1995 the Oregon Legislature, at the request of the Department, passed a bill (SB 1033) that was

intended to "provide a mechanism to authorizing reasonable and appropriate uses of groundwater, while not

jeopardizing flow protection for established Scenic Waterways." Exhibit 8, Governor's Letters at 1. As

amended, the Scenic Waterway Act now requires that the Department review every application for groundwater

to determine whether to make the finding that the use of groundwater will measurably reduce the surface water

flows necessary to maintain the free-flowing character of a scenic waterway in quantities necessary for

recreation, fish and wildlife. ORS 390.835(9)(a),(b). A use measurably reduces a scenic waterway flow if it

individually or cumulatively reduces surface water flows within the scenic waterway in excess of a combined
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cumulative total of 1 % of the average daily flow or 1 cfs, which ever is less.3 ORS 390.835(12). The finding

must be based upon a preponderance ofevidence and must be based upon the application ofgenerally accepted

hydrogeologic methods using relevant and available field information concerning the proposed use. ORS

390.835(9)(b). If the finding is affirmative, the Director must issue an order denying the application unless

either mitigation is required which ensures the maintenance of the free-flowing character of the scenic waterway

in quantities necessary for recreation, fish and wildlife or the applicant submits evidence to overcome the

finding that the proposed use will measurably reduce scenic waterway flows. Id, at (d) & (10). Moreover, the

Act mandates that, regardless of the finding. every water right permit and certificate for appropriation of

groundwater issued after July 19, 1995, for which a source is within or above a scenic waterway must be

conditioned to allow the regulation under the Scenic Waterway Act. Id. at (g), see also Exhibit 9, WRD

Summary ofWater Legislation, at 22.

The Final Order and the Permit violate the requirements of the Scenic Waterway Act because (A) the

Final Order fails to make the determination that the use will measurably reduce scenic waterway flows despite

the evidence before them, (B) the Department failed to attach the required scenic waterway condition in the

Permit, and (C) themitigation does not meet the requirements of the Act.

A. The preponderance of evidence before the Agency requires a determination that the proposed

use will measurably reduce Scenic Waterway Flows.

TheDepartment, in the Final Order and the Permit, ignored the evidence before it when it failed to

find that the proposed use will measurably reduce scenic waterway flows.

Scenic waterway flows are not met 9 months of the year. Exhibit 3 at 4. TheDepartment has

determined that Eagle Crest's proposed groundwater use is hydrologically connected to surface waters of the

3 The 1 % or 1 cfs reduction as shown by generally accepted hydrogeologic methods is the standard. The
adequacy of any particular gauge to measure actual reduction is not relevant to the meeting of the standard of
review.
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Deschutes. See PFO at 1.' The USGS Study has shown that groundwater pumping in the basin diminishes

streamflows in the lower Deschutes River system. Exhibit 3. There is a one-to-one correlation between the

amount of groundwater consumed and the amount that surface waters are decreased. See Minutes ofJune 20,

2000Deschutes Groundwater Working Group, testimony ofBarry Norris. TheDepartment has already found

that existing groundwater use exceeds the 1 % or 1 cfs regulation point set by the Scenic Waterway Act. Exhibit

3 at 5, Exhibit 4 at 2. s Any further pumping will only add to the cumulative total.

The Department has the information it needs, including the USGS Study, to make this finding. The

Department has already acknowledged this fact in other forums (i,e. Deschutes Groundwater Working Group).

And the Director herself stated that therewas "no doubt" that the scenic waterway threshold would be reached.

Exhibit 4 at 2. Yet the Final Order is silent on this issue. The preponderance of the evidence in the record

requires the finding that Eagle Crest's use will cumulatively reduce scenic waterway flows in excess of the

statutory standard.

That the Department blatantly ignores the Scenic Waterway Act requirements6 in this proceeding is

contrary not only to the letter of the law, but to all the efforts and commitments the Department has made with

regards to Scenic Waterway protection in the Deschutes Basin.

TheDepartment did not, however, determine theexact amount ofsurfacewater depletion that would becaused
by this proposed use. However, under the law, the Department does not need to make individual determinations
to make thenecessary findings under the ScenicWaterway Act. The law specifically directs theDepartment to look
at the use in the context ofother water right to see it if individually or cumulatively reduces surface water flows
within a scenic waterway. ORS 390.835(12).

THeDepartment has determined that theamount ofpermitted groundwater rights in theDeschutes Basin totals
621 cfs. Exhibit 5. TheDepartment has estimated that theconsumptiveuse that needs to bemitigated for existing
post 1995 rights is over 99 cfs. Id. Clearly this exceeds the 1 % or 1 cfs standard as set forth in the Act.

6 Instead ofmaking the required Scenic Waterway finding, the Department instead asserts that mitigation is
required because of the fact that water is not available for the proposed use unless the applicant proposes adequate
mitigation per the Department's Division 400 rules. There is no mention of the Scenic Waterway Act or its
mandates except in response to Petitioner's assertions.
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(B) The Department failed to attach the scenic waterway condition as required by law

The Final Order and Permit is contrary to law because the Department omitted the statutorily required

ScenicWaterway flow protection condition. ORS 390.835 requires that each water right permit and certificate

for appropriation of groundwater issued after July 19, 1995 for which a source ofappropriation is within or

above a scenic waterway be conditioned to allow regulation under the Act. The Department, as the sponsor of

the legislation that led to this law, described this provision as requiring "theDepartment to condition every new

groundwater appropriation within or above a scenic waterway to allow regulation....." Exhibit 9.

The Department included this condition in the draft permit attached to the PFO, but deleted it from the

final Permit. This is a clear violation of statute and thus is contrary to law. See ORS 390.835.

(C) The mitigation does not meet the requirements of the Act

The proposed use will measurably reduce scenic waterway flows and must be properly mitigated in

order to be approved. See ORS 390.835(9)(d)(a).

The Water Resources Commission identified the flows necessary for recreation, fish and wildlife needs

of the Deschutes Scenic Waterway in 1991. These flows are not being met 9 months of the year. See Exhibit 3

at 4. TheDepartment has found that all new groundwater uses in the Deschutes Basin will have to provide

mitigation because of impacts to scenic waterway flows. Exhibit 3 at 5. This proposed use falls within this

group ofapplications. Any mitigation must fully compensate for the impact of the new use, both in terms of

the amount and length of the proposed use. See ORS 390.835(9)(a) & (I0).

Before the application can be approved, Eagle Crest must provide mitigation that will meet the

requirements of the Scenic Waterway Act. The mitigation provided for in the Final Order and Permit does not

ensure the quantities necessary to maintain the free-flowing amounts necessary for recreation, fish and wildlife

as required under the Act because it (a) only provides temporary mitigation for a permanent use, (b) is based on

findings not supported by evidence in the record, (c) is not incorporated as a condition ofuse in the permit, (d)

does not adequately restrict permit if mitigation proves to be ineffectual, (e) is impossible to enforce, and (f)

allows changes in mitigation without public involvement.
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(a) The Final Order only provides temporary mitigationfor a permanent use

Eagle Crest's request for water for 900 homes is a permanent use ofwater. Only permanent mitigation

will ensure the mitigation required by the Act. This edict has been agreed upon in the Deschutes Groundwater

Working Group and is anticipated to be codified in future rules that are currently being developed to govern the

processing ofpending and future groundwater permits in the Deschutes Basin. Despite this, the Department

issued a Final Order and Permit that only provides for two yearmitigation.

(b) The mitigationfindings in the Final Order are not supported by evidence in the record

Eagle Crest needs this water for a permanent use. However, at the time this Final Order and Permit

were issued by the Department, Eagle Crest had only procured a short-term instream lease to mitigate for their

use (the rate and schedule ofwhich is outlined in the Final Order).' The Department issued the Final Order

and Permit for Eagle Crest based upon the belief that this same water would become a permanent water right by

virtue of the Department approved mitigation plan and a pending application for the permanent transfer of this

Same water instream.°

These findings of fact are not supported in the record. In fact, the application for Swalley's permanent

transfer instream is not the same as the short-term lease. Exhibit 6. As noted in the Final Order, the short

term transfer sets a schedule for mitigation that includes the total amount of mitigation as well as the rate of

mitigation per throughout the mitigation period. See footnote 1and Exhibit I. The permanent transfer

application, on the otherhand, simply states that they will permanently transfer instream the water rights to 21

7 According to a finding of fact in the Final Order (which was not a condition of in the permit):
On May 9, 2000, a two year instream lease for portions of Certificate 74145 was signed by the
Department. The total water leased is 115.27 acrefeet. The proposed reach of the instream right created
under the lease will be in the Deschutes River from river mile 165 (North Canal Dam), downstream to
river mile 120 (Lake Billy Chinook). The rate of the instream water right is 0.142 cfs suing season #1
(April 1 through May 1 and October 1 th.rough November 1), 0.19 cfs during season #2 (May 1 th.rough
May 15 and September 15 through October 1) and .352 cfs during season #3 (May 15 to September 15).

8 The Final Order makes two finding of facts that state:
¢According to the Department-approved mitigation plan, this same water will be transferred on a
permanent basis to an instream right.
♦ On May 16, 2000, the Department received an application from Eagle Crest for permanent transfer
instream for the sameportions of Certificate 74145.

See Exhibit 1 at 3 (emphasis added).
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acres during the irrigation season. Exhibit 6. The "same" rate amounts and schedule are not included in this

application. Thus, the Department's assertion that this "same" water will be provided on a permanent basis is

in error is not supported by facts in the record. This renders the Department's finding that the mitigation will

protect surface waters of the Deschutes invalid. Without a condition requiring permanent mitigation at the same

rate and schedule as the short term lease, mitigation is not adequate to satisfy the mandates of the Act.

(c) Mitigation is not incorporated as a condition of use in the Permit

The Scenic Waterway Act specifically provides for the conditioning ofpermits or certificates with

mitigation measures to ensure the maintenance of the free-flowing character of the scenic waterway in the

quantities necessary for recreation, fish and wildlife. ORS 390.835(10). The Final Order outlines the rate and

timing ofmitigation with regards to the short-term lease. Exhibit 1. It also states this same mitigation will

become permanent. ld. However, the Permit (which is the binding document), on the otherhand, is devoid of

this mitigation schedule, both for the short-term lease and for the permanent transfer. Without conditioning of

the Permit, there is no assurance the mitigation will in fact take place and thus the Department cannot ensure

that the mitigation meets the standards of the Scenic Waterway Act.

(d) The Final Order and Permit do not adequately restrict use ifmitigation proves to be ineffectual

The Final Order states that consumptive use is limited to 115 acre feet. Exhibit 1. The Final Order and Permit

then say that if "mitigation is not sufficient to mitigate for the amount ofwater actually consumed, the use will

be further restricted to limit the total consumed water to 115 acre-feet." Id. The Department asserts that these

conditions ensure that these elements of the mitigation plan protects surface flows. They do not. Read together

these conditions state that ifmitigation does not work, the applicant can still consume up to 115 acre feet, which

was the limit in the first place. This conditioning not only makes no sense, it does not ensure scenic waterway

flows will be protected, and in fact appears to exempt the applicant from mitigation if their stated mitigation

fails to work.

(e) The short-term mitigation condition provided in thepermit is impossible to enforce

The Final Order and the Permit only provide for two-year temporary mitigation. The Department

conditioned the Permit so that "the permit will expire in 2 years from permit issuance unless the 2 year lease of
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the water right authorized under certificate 74145 to instream purposes is replaced by a permanent transfer of

water right certificate 74145, or an equivalent water right as determined by the Department, to instream use."

Exhibit 2. While the Department's intent might be to curtail use ofwater if permanent mitigation is not found

within two years, this permit condition does not state this. Rather, it only states that the permit will expire.

There is no explicit language instructing the state to cut off water use. Without such language, the resource is

at risk.

The Department cannot be relied upon to enforce these types ofpermit conditions. Grants Pass

Irrigation District (GPID) provides a clear example. In that case, despite the fact that the Commission cancelled

the permit and the fact that the permit has expired, the Department has taken the position that they will not shut

GPID off. This does not meet the spirit, let alone, the letter of the law. Given the politics of the Deschutes

Basin and the agency's historic failure to regulate uses to protect instream water rights and scenic waterway

flows in the basin, there is good cause to fear the same type ofagency inaction here.

(f) The Permits allow changes in mitigation without public involvement

The Permit allows for changes in the mitigation plan without any public involvement. Under the

groundwater permitting statutes, public involvement opportunities are provided throughout the process. That the

Department is proposing a condition that would allow for the alteration of a key condition of the permit without

any public involvement is contrary to the commitments made by Department to include the public in permitting

decisions. Public review ofany changes to mitigation is necessary to ensure that new mitigation will satisfy the

mandates of theAct.

(2) the Final Order and Permit are not in the public interest because they will cause injury to existing

instream water rights.

The groundwater permitting statutes prohibit the Department from approving a water right that will

injure a senior water right. See, ORS 537.621(2). This includes senior instream water rights, which have the

same legal status as any other right. ORS 537.350. Moreover, theDepartment's water allocation rules state

that water shall not be allocated if the proposed use would injure the exercise of existing water rights or
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permits. OAR 690-410-070f). Any diminution of flow that would otherwise be available to the instream water

right constitutes "injury". See e.g., OAR 690-15-050(1).

There are two senior instream water rights in the reach affected by this proposed use that are senior to

Eagle Crest's application. See ISWR # 70087, 71194. These instream water rights are not being met 9 months

of the year. Exhibit 3 at 4. The Department's Water Availability calculations for this application show that the

surface waters are overappropriated 11 months of the year. See Exhibit 7. The Department has determined

Eagle Crest's use will impact surface water of the Deschutes. See PFOforApplication G-14857.

As noted, any diminishment of flows that would otherwise be available to the instream water right

constitutes injury. OAR 690-15-050(1). Given the fact that there is no water available for further

appropriation, that instream water rights are not being met 9 months of the year, and the Department has

determined that this use will diminish surface water flows, there is no doubt that Eagle Crest's use will diminish

flows that would otherwise be available to the instream water rights.

Despite this clear fact, the Department failed to make the finding that the proposed use would injure

instream water rights as part of their public interest presumption review. The Department's rules demand an

assessment ofwhether the proposed use would result in injure to existing water rights. 0AR 690-310-150(2)(e).

Yet no where in the Final Order or Permit is this addressed. 9

Even if the Department had made the proper finding, the mitigation provided in the Final Order and

Permit is insufficient to meet the no injury standard for existing rights. The existing mitigation provides for

short-term mitigation for a permanent use. Moreover, there is no evidence that it will coincide with the time

and place of impact to ensure there is no diminishment of flows. In addition, all the deficiencies outlined in

Section (l)(c) of this Petition make the mitigation inadequate to prevent injury. Without these guarantees, the

9 Instead, the Department focuses on the water availability aspect of the proposed use. In doing this they find
that, absent mitigation, no water is available. See PFOforApplication G-14857. The Department then asserts that
the two year mitigation provided by Eagle Crest is sufficient to prevent the public welfare, safety, and health from
being impaired or adversely affected. Id. at 4. The Department never even gets to the injury standard which states
that there can be no diminishment of flow whatsoever. See OAR 690-15-050(1).
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proposed usewill injure existing instream water rights. This is not in the public interest and is contrary to law.

TheFinal Order and Permit as issued must be overturned.

(3) The Final Order and the Permit are contrary to Rule

Waters of the state must be allocated within the capacity of the resource. OAR 690-41-070(1).

Allocation within the capacity of the resource means that the withdrawal will not cause over-appropriation or

otherwise significantly impair the function or character of the resource. OAR 690-400-000(4). The surface

waters of the state shall be allocated to new out-of-stream uses only during the months ofhalf-month periods

when the allocations would not contribute to over-appropriation. OAR 690-410-070(2)(a)."° However, when a

stream is over-appropriated, some additional uses may be allowed where (1) public interest in those uses is high

and (2) uses are conditioned to protect instream values. Id.

As noted, the Deschutes is overallocated 11 months of the year. Exhibit 7. Despite this, the water

allocation rules would allow the use if and only if two standards are met: (1) public interest in Eagle Crest

Resorts' use is high; and (2) the use is conditioned to protect instream values.

As to the first standard, Eagle's Crest application to expand their resort is not ofhigh public use.

Public interest as a standard ofreview means the greatest good for the people of the state. See, OAR 690-400­

000(12). TheDeschutes Basin already has over 21 destination resorts with golf courses. An expansion ofa

destination resort to serve an additional 900 people does not rise to the level of a high public interest use. The

Scenic Waterway Act declares that the highest and best use ofwaters within scenic waterways are recreation,

fish and wildlife. ORS 390.835(1). The state InstreamFlow Protection Policy declares that "preservation of

instream flows needed to support the purposes of the State Scenic Waterways is a high priority of the state."

OAR 690-400-030(2)(b). Clearly, the highest public interest is in protecting scenic waterway flows and instream

water rights. The desire for increased sprawl does not outweigh this, and does not constitute a use ofhigh

public value as required by rule.

"" Groundwater that is hydrologically connected to surfacewaters is considered surfacewater for the purposes
of review.
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As to the second standard, as noted in earlier arguments, the Final Order and Permit do not provide

conditions adequate to protect instream values. The mitigation provided in the permit does not ensure protection

of instream water rights and scenic waterway flows. This, combined with the fact that Eagle Crests' use does

not satisfy the "high public value" standard, renders the Final Order and the Permit contrary to rules governing

overallocation and instream flow protection.

CONCLUSION

The Final Order and Permit (1) violate the requirements of Oregon's Scenic Waterway Act, (2) will

cause injury to senior instream water rights, and (3) violates Department rules.

The Final Order should be rescinded and a new order should be drafted either (1) denying the water

right, or (2) issue a new water right that includes additional findings and conditions, as outlined in the petition.

Specifically, the Final Order should make a finding that the proposed use will measurably reduce scenic

waterway flows. And, in addition to existing conditions on measurement and reporting, the Permit should be

conditioned to include (1) the scenic waterway condition required by law, (2) permanent mitigation, (3)

mitigation schedule of rate and timing, (4) public notice and opportunity to comment if mitigation changes for

any reason, and (5) curtailment of use ifmitigation is inadequate or ineffectual. Moreover, the use should be

limited to 1.74 cfs as applied for, or else it should be clarified that of the 3.34 cfs, 1.74 is for quasi-municipal

use and 1.6 is for fire protection. Without these changes the proposed use violates existing statute and rule as

outlined above, and is contrary to the public interest in protecting the waters of the Deschutes for fish, wildlife

and recreation.
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BEFORE THE OREGONWATERRESOURCES DEPARTMENT

In the Matter ofWater Right
Application G 14857 in theName
ofWilliam D. Lyche, for Eagle Crest
Inc.
Applicant

WaterWatch of Oregon, Oregon Trout
andTrout Unlimited.
Protestants

)
)
)
)
)
)
)
)
)

FINAL ORDER APPROVING
APPLICATION AND DENYING
PROTEST

Appeal Rights

This is a final order other than contested case. Pursuant to ORS 536.075 and OAR
137-004-080 and OAR 690-01-005 you may either petition the Director for reconsideration of
this order or petition for judicial review of this order. As provided in ORS 536.075, this order is
subject to judicial review under ORS 183.484. Any petition forjudicial review of the order must
be filed within the 60 day time period specified by ORS 183.484(2).

Background

On November 2, 1998, William D. Lyche, on behalf ofEagle Crest Inc., (Applicant) submitted
an application to the Oregon Water Resources Department (Department) for 3.34 cubic feet per
second (cfs) ofwater for quasi-municipal use. The water is to be taken from a well in the
Deschutes River Basin and used year round in Deschutes County to support housing, amenities
and fire protection for the Eagle Crest resort.

On May 21, 1999, the Department mailed the applicant its Initial Review providing that the
proposed use would not protect the public health welfare and safety unless applicant mitigated
for the effects the proposed ground water use would have on surface waters in the Deschutes
River. On June 24, 1999, the Department gave public notice of the application in its weekly
notice. The Department received one comment from William D. Lyche, requesting that the
application be withheld from processing until September 1, 2000.

On September 13, 1999, Thomas A. Walker, certified water rights examiner for the applicant,
proposed a mitigation plan to the Department and requested the Department to review the plan
and proceed with the application.
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On February 15, 2000, the Department issued its proposed final order (PFO) for Application G
14857, and on March 31, 2000, WaterWatch ofOregon, Oregon Trout and Trout Unlimited filed
a protest. Protestants argue that the application should be denied because the proposed use fails
to protect the public health, welfare and safety. Specifically, they argue that the mitigation plan
does not protect fisheries or the State Scenic Waterway values of the Deschutes River. They also
contend that the use is not beneficial because the permit is subject to cancellation should the
mitigation fail to become pennanent, and they arguethat the use is not consistentwith the
Middle Deschutes River Basin Plan.

Findings ofFact and Conclusions ofLaw

In its application, Eagle Crest requested up to 1500 gpm ofwater for resort use and for fire
protection. (Exhibit A)

Under the provisions ofORS 537.621, the Department shall presume that a proposed ground
water use will ensure the preservation of the public welfare, safety and health if: 1) the proposed
·use is allowed in the applicable basin program; 2) water is available; 3) the proposed use will not
injure other water rights; and 4) the proposed use complies with the rules of the Commission.
OAR 690-310-130. In its Initial Review, the Department concluded that all criteria for
establishing the presumption were not satisfied because water was not available for the proposed
use unless the applicant proposed a mitigation plan to satisfactorily address the impact of the
proposed ground water use on surface water flows in the Deschutes River. (Exhibit B) •

d

Pursuant to OAR 690-310-1403), if the Department determines that the presumption is not
established, the Department shall detennine whether the proposed use will impair or adversely
affect the public welfare, safety and health, andmay:

Make specific findings to demonstrate that even though the presumption is not
established, the proposed use will not impair or adversely affect the public welfare, safety
and health and propose approval of the application with appropriate modifications or
conditions.

In its PFO, the Department determined that the proposed use will not impair or adversely affect
the public welfare, safety and health if the applicant adheres to the specific elements outlined in a
mitigation plan approved by the Department. Specific conditions implementing the mitigation
plan proposed by Eagle Crest and approved by the Department are incorporated in the Draft
Permit forApplication G 14857. (Exhibit C)

Eagle Crest has demonstrated that according to historic resort water use, full build out of the
proposed 900 residential units and recreational amenities, minus the amount offset by sewage
contribution, would consume 115 acre-feet (AF) ofwater each year. (ExhibitD)
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Eagle Crest's mitigation plan provides gallon for gallon replacement of the consumed water used
by its resort by immediately leasing instream, for two years, 21.0 acres of an irrigation water
right it holds under Certificate 74145 with a priority date of September 1, 1899. The total
volume ofwater under this lease would be 115.27 AF. (Exhibit D)

OnMay 9, 2000, a two year instream lease for portions of Certificate 74145 was signed by the
Department. The total water leased is 115 .27 acre feet. The proposed reach of the instream right
created under the lease will be in the Deschutes River from river mile 165 (North Canal Dam),
downstream to river mile 120 (Lake Billy Chinook). The rate ofthe instreamwater right is 0.142
cfs during season #l (April I through May 1 and October 1 through November 1), 0.190 cfs
during season #2 (May 1 though May 15 and September 15 through October 1) and 0.352 cfs
during season #3 (May 15to September 15).

According to the Department-approved mitigation plan, this same water will be transferred on a
permanent basis to an instream right.

On May 16, 2000, the Department received an application from Eagle Crest for permanent
transfer instream for the same portions ofCertificate 74145.

Protestants assert that the proposed use would harm fish and State Scenic Waterway flows in the
Deschutes because the short term lease is insufficient to mitigate the permanent nature of the
water use. They also argue that the mitigation plan is unenforceable because the plan per se is
not a condition of the permit.

The Department has incorporated key elements ofthe mitigation plan it its permit, thus creating a
permanent, enforceable water right that protects surface flows in the Deschutes River.

The permit assures that the mitigation plan replaces consumptive water use both as presently
anticipated, and as it may actually occur in the future. The permit also assures that the proposed
use will protect fisheries and State Scenic Waterway values in that:

1. It limits consumption to no more ·than 11 S acre-feet each year, unless the mitigation plan
is modified and approved by the department to match acre-foot for acre-foot any
increased usage. (Exhibit Cat 1.)

2. I provides that ifmeasurement ofwater use demonstrates that the mitigation plan is not
sufficient to mitigate for the amount ofwater actually consumed, then the permittee will
be restricted to 115 acre-feet per year. (Exhibit Cat 1.)

3. It provides that any change in consumptive use must be mitigated for acre-foot for acre
foot by instrearn water maintained with an equivalent water right with a diversion point at
or near the diversion authorized by the lease of certificate 74145. (Exhibit Cat I.)
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4. It requires Eagle Crest to submit a Water Management and Conservation Plan pursuant to
OAR Chapter 690 Division 86 as efficient water use will help protect the public health,
safety and welfare. (Exhibit C at 2.)

The permit assures that the mitigation plan is enforceable in that:

1. It provides that the actual consumptive use will be measured on a regularbasis and that
such measurements will be recorded and reported to the Department. (Exhibit C at2,
Condition (A).)

2. It provides standard conditions ofwatermaster access, well construction and
measurement and reporting. (Exhibit Cat 2 & 3.)

3. It provides that the permit will expire in 2 years from permit issuance if the 2-year lease
of the water right authorized under Certificate 74145 to instream purposes is not replaced
by a permanent transfer ofwater leased under Certificate 74145, or by an equivalent
water right as determined by the Department. (Exhibit C at 1.)

The proposed use will provide a "net benefit" for native resident and anadromous fish recovery
in the Deschutes River pursuant to OAR 690-33-140(b) because of the timing and place of the
instream releases, and because the releases will exceed or equal Eagle Crest's consumptive use.

The proposed ground water. use is consistent with the Middle Deschutes River Basin rules at
OAR 690-505-002. The mitigation plan as it is expressed in. the permit effectively mitigates for
any impacts to surface water flows in this basin.

Because the pe1mit effectively incorporates specific conditions that ensure implementation of an
effective, permanent and enforceable mitigation plan that provides a net benefit to native fish
species, the applicant can make beneficial use of this water right, and the proposed use will not
adversely impair or affect the public welfare, safety and health.

Within 60 days after the close of the period for receiving protests, the Water Resources Director
shall schedule a contested case hearing if a protest has been submitted and if: either the Director
finds there are "significant disputes" related to the proposed use ofwater, or the applicant
requests a hearing within 30 days of the close of the protest period. ORS 537.622. The Director
finds that based on the evidence in the record, there are no "significant disputes" related to the
Application G14857, therefore, no contested case shall be scheduled.

Under the provisions of ORS 537.621, the Department must presume that a proposed use will
ensure the preservation ofthe public welfare, safety and health if the proposed use is allowed in
the applicable basin program established pursuant to ORS 536.300 and 536.340 or given a
preference under ORS 536.310(12), if water is available, if the proposed use will not injure other
water rights and ifthe proposed use complies with rules of the Water Resources Commission.
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The presumption described in ORS 537.621(2) has not been established because without
mitigation, water is not available. However, with the approved mitigation plan, the Department
finds that even thoughthe presumption is not established, the proposed use will not impair or
adversely affect the public health, safety and welfare.

The approved mitigation plan as it is expressed in the perm.it conditions will prevent injuryto
existing instream and consumptivewater rights.

The findings of fact and conclusionsoflawcontained in the PFO are incorporated herein.

Order

The protest filed by WaterWatch ofOregon, Oregon Trout and TroutUnlimited is denied.
Application G 14857 is approved and the accompanying water use permit shall issue.

Dea a.2%Z artery. 200o

Water Re

FINAL ORDER APPROVINGAPPLICATIONANDDENYINGPROTEST-Page 5
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WATERDEVELOPMENT IssUES INTHEDESCHUTES BASIN

Overview
Over the-pastfew decades, the Deschutes Basinhas experienced tremendous
populationgrowth and experts expectthe growth trend to continueGrowth requires
water. Sur.faceware:r soun:es are alredy fully appropriated. Thishas resulted in an

. increasingreliance in the basinongroundwaterasa sourceofwaferforfuturegrowth.
More information is becoming available regardingthe connectfonbetweensurface and
groundwater in theDesclm:tc:s Basin. ·Based on this information,theWaterResources

ff'Department (WRD) has found thatexistingconsumptive groundwater uses reduce
· surface water flows. This contributes to thelack ofsurface wateravailability in the
lower reacnes·:of the river,w~ch have been designated as State ScenicWaf:?rways.

· Furthermore, the Departmentfinds that future consumptive groundwater
develop~-.ntwill onlyexacerbate this problem.

TheWRDhopes to help -the communitymeetwatersupplyneeds in the basinwhile
protecting the~ flov.ringnatu.T-£ of the Deschutes River, instream.wate!' rights and
existi...~g ccnsunq:itivewate~ rigii~. Accomplishing this goal can onlybe achieved
th...-ou.gh fae coope:.-alive efforts ofnUJn<::!'ous affeciec inte..-r;,!sts__.:\ccordingly, vVRD
proposes toworkclos-ely a...-id. activ~iywii:h local in~..st-5 i:o maintainsurfacewate:
flows and provide ,,,ra:~ for g:-ov...:...h in theD~c..riutes basin. Thiswill be done by
,..:-se::nbiin~ te::bnical and legal infcrmati.on, m~gwith. a...rfe-:ied ag~d-cs,wat?r use...""S.
and other interaced perisirepubic for= and deioirg recommendaiors.
Fu;er discussic of the hydroiogy of£hebasin, scenicwater way:fiows, intr=-=m water
ricitts antlwa~ri~ht; a.....:..'..vitv follows.- ~ .

HYDROLOGY OETHLPPRDESCHUISBAS:

ipperDeschutes Basin GroundWater Study
Th..e U..5. C-2-.:llogir~l5-:.!...~- ir,i:iai:Ed. a groundwat.e:r stldy i!,_1993, t9providemuch
needed i:liorn:..ation on the g::-oundwater r~01.JICes ofoe Upper Desch.utas Basi..7.. T:ri.e
sudy area is shown inFigu..-e 1. Tne studywas conc.ucredin coopera~on~m the . ·
WateR~oUICESDepa...-t:n~.t the cities ofBend, Reimondand Sisi:E..'"SiDeschutes and
Jeffersoncomttie_;T.neConfederatedTribes of theWar Springs Rese..rvation of
Oregon;_the J3~....m of Rer-...laD'\ation and theU.S. En..ironm~tal Prbtect:ionAg'e!tcy.
• ' • .. • •· . • .. .• • ,. • : .. • • ·• - ' • • • • .;...: - .i. ·..-•• : '.. •.. • .• • •, ••~. : •

. . . .. . .. -·- , . .. . •·~· .. ::-: - . . .....
The objeive of t±is two-phase studyis to provide a quantitativeunderstanding of tine
ground wat.e:-~6-ology in theppeDeschutes Basn in orderto provide resource
Tanagers, planners, and the general public the bestinfarmaiiori available withwhich
t:Jmake dedsions. · -

4Preliminary conclusions from tde studyhave shown thatgroundwater originating in
[j cr fowing.through,teUpperDeschutes Basindischarges int relativelyshort reaches

• ,, •• • • • • ' ·- •• ' ' .. • • • ,.. •. ..,.. • ~ i - • • - ••••

. . : ' ....,, .
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[ of the Deschutes,Metolius ad Crooked Rivers above andwithinLake BillyChinook
Those conclusions are consistentwithprevious studies bySteams (1931) andSceva

" (1968). Little-.,. ifany, groundwater leaves theupperpart of the basinas groundwater.
I Instead,._virtnally allground w a te r discharges to th eserivers to beco m e surface water.
{i Onthe basis ofdataprovidedbycurrentandprevious studies,WRD staffhave .II concluded. thatconsumpiive groundwaterseaboveLake Billy CluJ:lookd:imiaishes
ij the surfacewater flows downstream. Eiowever,the precise timing ofthat
diminishment is notyetknown. Issues ofconcern tDWRD are impacts to scenic
waterway fi.ows an_d seniorwater rightholders, including instreamwcrta:- righis, and
supplyingneededwater to tileBasin.

OREGON SCENICWATERWAYS
Requirements ofhe ScenicWaterwaysAct
The ScerucWaterwaysActwas voted into law :i:nNovember, 1970 to protectthe free­
fl.owing character ofdesignated rivers for fish., wildlife and recreation and prolEd: and
enhance sc1=!tlc, aesthetic, natural, recreation, scientiiic and fish and -wil.dli:fe qualities
along scenicwaterways. Under tiis law, theportion of the Descii.utes RiverWow the
PeltonRa-egu.lati.on Dam to the Columbia River (figure 2) is classi£ied as _a Re::reai:ior.al
River Area under tieScenicWaterwayAct (OAR736-040-0070).

ThWater Resour=sCrimissionhes the autoriy,delegatedbysarte [ORS390.835
(@)], to detamine tie level ofstreamfownecessary supportrer=ion, fish and
wild.ii£,::>~-v.-'i.th s-:::enicwai:en'."ay flows. in ac:ord.ancewith a 1988 SupremeCour
Decision (Diackv. City-of Fortiand) theWa'b:::r Resou..-rces Cnnnn.issionm"t:St fuid that
scenicwaterway flows willnot be impaired before issuing newwaar rights.

See.meWateway Eiow Values
Various types ofdata were used to c;i.et..0::mine values a$sociated ·with CU..."""IP..!ltuses in
sce...T'licwat:n•;avs. Flows for re-;:reation.. fish and Vvildli:fuwe."e int::~t;d. Gen.e..rallv,

t

th e recommended fow is the flow n eces s ary to s-.zpport th e current rang e o f scenic
waierwayuses andvalues.

Boatingand rafting aremajor recreationalactivities on this reach of tneriver. Based on
an assessment of flow related and.flowdependent uses, the flow range for recreation is
3000-8000 cfs. TheOregonDeparlmentofFishandWildlife establisheda flowrange of
30004500s forfish andwildlife habitat Scenicwaterwayflows on theDes:hutes . ·
River from tbe PeltonReregulationDamto the mouthweredetermined afterpublic
hearingby tie Commission in 191. Scenicwaterwayflows~represented inTable 1.. ..

.....-.

.. ••, ..
Pagel...

GroundWaterAppropriation and ScenicWaterwayManagement ._ .
..As·originally enacted, fieOregonScenicWaterwayAct prohibited.new allocationof .
water from scenicwaterways unless the.WaterResourcesCommissiondetermined.the · •
usewas consistentwith the.scenic waterway law. In 1995, the_Legis}A~ e;ia~· ..·
Senate Bill 1033which amendeq. Oregon's ScenicWaterwayAct (ORS 390.805-390.865) .. ••,.. . ... .. .. . . . . .. . ... •,.

I...
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to clarify howthe Department is to address the impacts ofgroundwater appropriations
onScenicWaterways. TheWafer ResourcesCommissionadministers and enforces the
ground waterprovisions of thestatute [ORS390.835 (9-13)].

The statute makes itclear that the am.end.xnents do notapply to applications forground
w a ter rights rnlesstheDep ariment m akes a finding "that th e useof gr o und waterwill
measurably reduce the surfacewater flows necessarytomaintain the free..flowing
character ofa scenicwaterway inquantities necessaryforrecreation, fish and wildlife.11
TheDepartmentreviews everygroundwaterapplication to determine if theusewill
measurably reduce surfacewaterflows. If-thereare impacts, the applicationwill be
der_ried unless mitigation is provided. Eachgroundwater pe:mit or certificateissued,
whose source of appropriation iswithin or above a scenicwaterway., isconditioned.
The condition allows tie regulationof the use if data available after thepermit or
certificate'Tu issued shows thatthe appropriationwillmeasurably reduce the surface
water flows necessary to maintain the free-flowing character of the scenicwaterway.

ffsince the amendments wereadopted, ground water perm:its amounting to
{V approxima1Ely 207 c:::s havebeo-nissu.ed :in or above theDesch.utE.s scenicwaterway.

INTREAMWATER RIGHTS

Provisions of In.streamWater Right Statues
Tne ability to~ewa~ i:i.ghu; for in.stream purposes was created by the Oregon
Le~..slai:ure in 1987. lnst:-e=;:nwaiEr rights may be established. to be..'1,e..rit fish and
aquatic li:fe, to provid~ V."ai:er forpolluti-m abate!Ilentor to provide wair for rec-e:ati.on
purpasss. Water rignsfor thesepurposesmay beappiieifor byOregonDearment
ofFishandii&iife, Department ofnvironnentalQuality or Parksand Reraation
Dearment, respectively. Eachinsreswatarrigt ceriicate issued spees the
reach of rive:- toWrich fue right applie:s and the rare of flownecessary to sa:isfy the
righL TI1e OregonWater Resources Deparment holds and protects the instrearn ware
rightfor the be..-riefit of the State..

Two separate instreamwater rights have been issued to protectsurfacewater flows in
the Lower Deschutes Rive:- from Palton RregulationDar iD themouth atthe
Columbia Rive. Themosrecent right has a priority date of January 16, 1991, and is -
the largerof tie two. Itwas issuei for fshmigration,spawning egg incubation, fry ._
emergence and juvenilerearing.Instream fiowvalues arepresented ii'T'able1.''
Signi:Sccmce ofInstreamWaterRight Flows . .
Insreamwaterrights have the same status and effectas all other water rights. The right

· has a,pri9,rity d.at: i;ndom.be regulated to serve seniorwater rights holders. The . .
eistence of aninsream right, alongwith all other previously-issued waterrights,is
conside.."'ed in determiningwhether water is available fornew appropriations. New .
rights, other than i.7.Stream flow rights; canbe iss-.ied only ifsurfacewatg is availa?le. .

PageJ
....... . .···.· ... ····:.. ,; .
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ALLOCATIONPOUCY .

Since adoption oftheWaterResource Commission's"'AllocationPolicy'' in 1992(0AR
690-410-070),wateravailabilify determinations have been based on an 80% .
"exceedance"standard. Onlywhenwateris available greater that80% of the time can
additionalwaterrightsbe issued.. If groundwafer development impacts surfacewater
supply, the issuance ofgroundwater rl:ghts is als9. subject to surfacewateravailability.

. TABul
This represents the amounts ofwater :required to satisfy the instJ:ea:mwater rights and
scenicwaterway flaws. ·

FLOWNEEDS ONTIIEDESCHUTESRIVERATTHEMADRAS GAGE•
...

Instream" Scenic
Water Water­ Natural CU+ Madras Net

Month Eich± wav Flow Storage Gage Availablea ---..-
Ja.o 4500 4500 4310 a 4310 ,:; .... ;:i

Feb 4500 4500 4540 661 4290 -621
Mar 4500 4500 5040 875 4380 -sss sdO
Apr 4000. 4000 5280 649 3990 631

~c)\May 4000 4000 5170 44° 3880 727__.:,
\

1Jun 4000 4000 4350 479 3330 S71
Jul 4000 4000 4090 489 3780 -399

./ wAug 3500 3500 3880 70 3770 - A.0.. _.,
Sep 3800 3800 3980 359 3770 -179 ,

Oct 3800 3800 4070 C::.::"" 3330 -323.,. .... .:,

N.ov 3300 3800 4130 ...c... 4260 -43152
Dec 4500 4500 4230 713 4330 -983 /
• Wate.:- A~billy,Nab.l=lF.10wandM:adras Gag,e based OI:.80 :a:. e::!r.:2edan~
lcuiatiors. Uris are cbi feet per seccnd (cf)roded to the ne.:i?'C!Stwhole s.
Fioriiy date: 1/16/91- E:x.tei ds fromFeltonReregulabicnDe to :mouth. l:tlstrearoWal:e:::Rights

do noth:.vep!iorityeve: human. e.ndlivesrock C01:3U:::I1f>tior... ·
CU = Consumptive Usa

5eve!a1. coridll5ions ·are apparent from the-table. Nowater is a~ble forfurther.·.
diversionfrom the riverbelowPelton ReregulationDam duringnine months ofthe
year. This is the directresult ofsubtracting estabHc:hE<l, uses (Consumptive Use+
Storage) from the natural flow. Whenthat difference is less than the established sc.a.T1ic
water...vay fl.ow., nowater is available. The last column in the table indicates bvhow
muchthe scenic wate:-wayflow and instreamwater rightfail to bemet~"! · ..

Table1 alsolowseasycomparisonof-anal fiopast theMarasgageywih.' .
establishedscericwaterway flo:w-5 and insi:rc..mywate:nghls~ monti'ts of.. •. ·
August,October andNovemberdo actual flows excaed scenicwaterwayflows and

. tu'o qr°< · ·
Page4 gs-'.. ....,
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instream waterrightsmore than 80% o f the time

WATERRIGHTS ACTIVITY

Since a d o pt i o n of th e 1995 amendments to theScenicWat-erway Act, 165 n ewgr o und

water rights have been issued in theUpper Deschutes 'Basin,, within theDeschutes
GroundWaiErStudyArea,approprlalingjnsturi.cler207 cfs. Ofthose,.177.ds are for
primary and 29.9 cfs are for supplemental uses. Rights for these uses are conditioned to
be regulated ifandwhendataand analysis show that theymeasarably reduce flows
necessary t maintam the free flowing character of thescenicwaterway.

Three hundred thirty-;oine·groundwater "rights" bad been issued. in the study area prior
to amendmentof theScenicWaterwayAct Those rights amount to-a total of 201.8
cs-147.3 fs for primary ·and 54.5 cfs for supplemental use. These rights are not
conditioned to allow regulation to benefit the s.:enicwaterway.

Altogether,permits totaling408 c£s have beer issuedwithin the study area.
II Applications for sign..ificant addiional ground watar appropriatior.s are currently
k before tie Department

CONCLUSIONS

Economic gro-wfu. in theDeschutes ·basin is robust. Tn.at growth demands water.
Surfacewair sources intheDeschutes Basin are already fully appropriated and not.
ca:vailable fornew dev--,lopm.z:tt. T.i:tis m~ cm:rent and future growthwill depend
hesviiy on ground water. Yet, on the basis of current information,WRDwold notbe
abie to approve appµcatior.s for new ground water uses ~ithout adequate .mitigation
measures, and in fac:. :may soon f.ace the obligation to OL-r:ail some e...--ci?....ng g:ou.-rid.
water uses in order to proiect s,::a..,ucwaterway flows, and seniorwater rights, includ:ing
instre.am water rights.

Examination of the res-.tli:::s of the nearly completed ground water study,statewater
management statures and Water Resources Commis sion policies, alongwithan
awareness of curendevelopment trends in the Deschutes basin leads to the following

. conclusions:... ,., .....,.·_ .. .. . •.··.· .. -.. -.,-.:.··. , • - · • ·-. ... ' \ . . .. : . .. . . . ..... \ :·:•,

• Continued economic growth in the basinwillrequire additional water s.i_.,-pplies.

Ground water in the upper basin is tributary to surfacewater.

►

..

' . . . . ..
Consamptive groundwater use in the upper basin reduces.surface water.
availability in the lower river.

Under theDepartments allocation policy, water is notavailable in theDeschutes
. .

• I
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. .
RiverbelowPeltonReregulationDamfornewconsumptive uses nine months of
theyear. · ·

... Sunacewater resourceswithin thebasinare cunently allocated to consumptive
rights, instreamwater rights and scenicwaterway flows. Because ofthe
interconnection ofgroundwater and surfacewater, groundwateruse places
further demands on sarfacewater resources. Ifjt is necessary tomitigate those
demands on the surfacewaterr~ou:rces, additional supplies ofwata- wi.11 be
necessary to accomplish themitigation. It is unlikely that sufficientwaterexists
in the Deschutes 'Basin t.o satisfy all these needs.

."" Ground water rights issuedsince the 1995 amendments to the Scenic Waterway
Actare subject to regulation to the benefit offile scenicwaterway.

►

..

►

Ground water rights issued since January 16, 1991, are subject to regulation to
tie benefit of the instreamwater rights belowPeltonReregula ti.onDam.

Mitf.gati.on or creative watermanage::nentplannj.ngmay help ta allow continued
exercise ofissued tights or issuance ofnewrights.

IheWatsr Resources Depa..-t:nentis committed to findingways to supply :vv-ater
necessary to accommodate grow whileprotecting irseam values represented
by s.:enicware..-rwa.fflows and instrP..2mwarer rights.

DISCUSSION TOPICS
The following topics are intended t simulate discussionwith basinwater users and
decision make..rs and lead to a complete listcf options for resolv.ing the currentwater
supply issues.

►

►

Mitigation opportunities and impad:i.

Adntinist:ative tools av-ailabie to tieWater Resources Departme..Ttt
Basin FlanOas.si:ficaiion
BasinPlanWithdrawal

► Critical GroundWater Area declaration
.. · Regulation for groundwater / surfacewater interference
► . Regulationunder permit conditions ­
255-= .«.2.l--.:i-.- !u' ,}

1(", »Potential surface storage options. 11 ,

..
Potential artificial groundwater recharge opportunities.

Alre..-r:native surfacewater management sce..Ttarios.

•,•

2 • .,,. . . . :.. ·.. •'
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C".ortun.eice Huilding
158 12thStreetNE

Sale±n. OR 91:;lCJ.-0210
(SE)3'.78-3i'JS

FAX {SD3) 378-8l30

JiGreer, Bob Mt:incn

or+sectf
Dt:schul.es Me--ting Surnmary-Ncxt.Steps.

J:l'ebiuary 2. 1999

TO:

'FROM:

SUDJECl":

· To..mlcyou forml!et:ing with.me ~d WRD 11taffhst week t.c6c-.!!I!! ~urmutoal concerns aboul
ground water/surfacc watermansgemenr in theDeschutes Basin. I was pleased with the progrs
we made in di:veloping aproposal to sb,m:withthe local workgroup.

Attach~ fur your review is a drafl bac.:kground p.q,c:- which attc:npts to capt:LU:t: our proposal ard
tile undc:lyi:ng thinking. I did. .oot intcldto usc this ilS apui::lic haniluul: but ra1her us an internal
discussion guide fot us. The draft is based .:ia the _print-out of ourwhiteboard notes,with fun.he:·
eplartion of somc points. I particular, please note itemn, under thr Suggested Guiding
Princii::lcs. This seems to be themost serious policy issuew: 0.<::!-whe:!icr caral lining wiich
ina--ru1e., :i~mf!ow in the 1vfiddle Deschutes, bur .necessa.r'Jyrcsults in diroinishcl .flows inthe
Lom:rDe.schub!:3, is a desirable and acc::ptablc objet.:tive. Alt.hough the n::d:ic:::d flows in fae
Lo~~chlitcs woulrl~ :im.a.ll., andwithin the ma.Tgin of~l{!D. 01ll' surfnc: flow gages, the
odel tellsus there wouldbe some: ciilcufuEle levc:1 OI reouctio policy question tc be

11.tlSWC'°..d.-primarily by OD ~-is whether thl! ir,t51.ream b;::.cfits in the },.tiddle Dc:schu-i.es .ne
"1,."Ctth the rcl&t.i\'e 1r3de-offin the LowerDe:3Chute.s. If :10, ,;i,-c Qn '\1/Qrk~gedic:-to lll.ikt= iL
happe::,.. If .net, wr;.~d. to lee the lccsl woik group k,-,ow-mat the-J ~hi:n1ld look for other mc::ms
ofmiligating the gr~n.d -.v-ale: impac-...s. Tf the: an.swe:r is unk::own, weneed. to advise~ loc:ru
grou_p of the poliC"'J cmu:-.""'US andwhat informa.tior1 is .a.c=~dcd before a. decision can.~ reach=~ I
hcpewecartake af~;; minm•~ tc dGcuss this further afic:- our (Cainc:meetings on Wc.:inc;;&y.
Trct, le's ryto talk on thephPoe before we gnthc inBend n..""Xtwee!!:.

Please letme know ifyou have ad:iars or creticns to thesxgrondpaper. Also. plczsc let
me bow iiyou thi!ikWf; should prepare :i revisctl. vc~iun. for-.isc as .ana.11d1.."luJ. <1t the Bc:id
meeting. That meeting has been cofrnd for l0:00 am_, on February C, at the City Council
Charters, Bend CityHall.

.,.

➔

-·:
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·.'.. ~
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··-

Th.an.'!.:: you agam .for~ur assiStl:Ulc:::.

Ic.:20'.!5
c: RickKruger. ODFW
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Mitigafiun for GroundWaterImpacts on SrfaceWaferFlows in the Deschutes Basin

Goal: Ensure apgropria:te and ildeq~te raiti.giltion for irnpucts ofgrolllld warcr '!llfc on surface
water flowswithin. theDeschutes Basin.

Backgronp.d:

1) Th~. Stat.: Sc~ WatCI'\\'aYAct prohibits issu.a.n.c:: ofnewground water rights if th-:­
newuse will measurably re±cs" flows necessary tomaintain he character ofthe scenic
watexv.,ay. The rem4me:!!2~bly reduce)r is defined ilS ac!ll:Tlu.laii:vc reduction of one per c::r:t of
the average natural stri=:unflow or 1 cubic footp~ s~nu. whichcvc:- is less. A rc:::citly
dt:Yt:!oped ground watermode! shows new groundwater uses will, witbin aperiod ofyears.
:ri:duc.: the amount ofgroundware thatwould ord:innriJy discharge :it the surface into the river.
There is.noquestion that the 1,cfs amountwill Ee reached.' Te ScenicWare: Ac allows
mitigation to be considerei in dee:mining whether amcssurabic reduction will occur. I
2dditiun1 tht: At.1: allows theDirectors of:five ag2ncies (ODFWr Parks & Re::::esrioo., DEQ~ DSL
and WRD) to agree to excd the statutory definition of ''me:l...'-UI"'..ibly reduce" upon a findinghst
Sllch actionwill .not ".sig,.uific:mtly impair !hi;: r.:::~-iluwing ch:l..racter ofthe scenic 'I.Vcl!erway."

2) illl!trc:ml.Ware: R.ight5 are inpl;ll;c in boththe MiddleardLowe:: reaches ofthe
Deschutes Rive:-. The i.ostn:.:ml..eights are ~et al levels wbicme;t or ~~ average natural
sneam ficws (~ 50% exc~ance). WRO's wnte.' nvciillhilit"J policy allows isauanc::: cf~
water rights oaly when water is "'available. 11 W4!e: availabiliry for new om of stream tights is
calculate a1 &0%c--iancc. Whcgrand ware:is show to be inhydraulic connectionwith
mr..ac:water. the deterrinaticn ofwater availability is tied ta surfaceware: availabiliLy. (If
suti'a.ee Water .is .not available furnew uses, then the nc groundweteruse is not allc,wed.)
Therefore, s a geneal conclusion, ncw gzund wat: rights cannot be issued in the Deschutes
Basin be::ause the surfac• water is fully apprcpTia.tcd, Md vir'tllally all g.."Uund wttle;r lu:!s I:~::::.
shown to be hydraulically c.mnc:cted to the sur:f'ac~ water. 'Nfaigaticn car: bt: uilowi::d to offs<::: 1hc
.impact, and thc::-eby allow i:..C1112llCC ofthe new tig..rir.s.

T.ncDirector.: of ODFW, 'Pa."'3cs Il.I!.d Rc:;:::-nion ard WRD waudeerise their au.!horir-1
ur.Cl:':' the Sc.."':ti.c W31:e:.way:s Act (withDi!e::".ors cfDEQ axDSL) ~ unanimou.qJy~<.:rv~ ~
csgc in the d:=finition of -"J:IlCl5UX3.bly reduc!:"' for the Dc::sclnrtes Bas~ uponapproval of a.
w-::rer;;hc::.-based.mitigation _plmwhich e---...sures adeqrurt.eprct~tion of i.ns"il'Cam water rights az::d
f.ows n~a.ry to .m.aio.t:tm. lh c.haracter ofthe: sc...-:ii.cwar.:=:wa.y. s~::i a -rr:ing!ltionplao would
be dcVclCJ:ed through a c::ons.:nsu.s-bascd,. co.ll.abon:rivcpro~ss invoIvi.ng al affected inner=sts.
The process would be fudlir.ated nnd include deveiapme.:1t ofSpeci:Ec Objc:::;lives nnd Guiding
Principles.
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suggested GuidingPr.ioc:iples;

1) Do .no ha.mi to existinginstreamwaterrights atuI Si:i:mcWttli::way (Diac:k) flows. By
thiswemeanthatWt:would.notw:mtto see anyersion ofc:xistmg !AW relating to in.mc:am
rightsndscenicwaterway piotcctionandnil T~uctionin the CUJ:Tc.:,;tlymeas-.ned tlt.1w levels du.::
tc groundwim:r interfere.~~- Thfomc:ans instream waterrightswouldnot be injo.recbynew
USC!!, ami Sc:::iic: Wm:rway flowswonldbeproctectcd under the Jaw. Mitig9.tio.ll wouldbe th1.:::
mechanismfr ensuringflows arep:ucccted. The groundwmcrmodel would assistin identifying
when and where ground water inipa.ct:i occur for planning andpc:mrltting _pmpc:sc:s, btlt gaged
flow levels would be used for determiningwhether regulation s rcquired.

2) Use a "watchcd or cumulativt:: apprui:!Ch. to mitigation.

3) Promctc consc:v.ition. and efficie:ncy. Note: Tius li:ad:; to th!:!: corupli~3U:d iSS't:le of
whet:her10 prom.ote cs.a.al l.iaing asa mi.ligationstratc:~. ·ce::minly. 1he:c is a s:ro,:ig p\lblic.
inti::r:i::st in w1.COuragingmeasureswbich wi!l n:nprove c.ffic.ic::Jcy imd raiuc.:: s~~ wate':"

diversios, ths assisting wih surface flow restoraticn e[ors. Hoveve, the grandtr .model
in theD~c:hutes Basintellsus that even ifall saved water is di:diC3Ied to illSi:"~ flow
restoration, the efforz will ocly inmaintain the sm.rus quo with r~~t:!!!'.. Lo dcwnsu:::m1 impacts.
Thi.s rsises th= .::p:c!..iic: q\iestlon ofwhe+Jie C!!.Oal lining in fae micdlc: rc=S.cs i::m. be vi~wed 25 a
memns ofproviding-mitigationfor the downstream impac~. To do sa wiU requir:: 11 dd:iberatc::
chcicz to ac::::pt a small diminuion in flow in the lowe:-])eschuL!:j (po:ssibly I tc 3 per c::nr) in
e:change for a substrtial increaseiflowintheMiddle Deschutes. Bctlraccsbavcinsrcir.
water rights that ai.-c not fully metduring summermm::.ths, l::ut flaws inhe Middle Deschurss fall
fl!! belowte ingresmwater right. ln th!! Lower Deschutes, :..ve.."':3ge flows :irs only slightly
l:c:1ow1hc level ofthe .:..::i.str2!:U:::U. waterrights. Muny~e:nbe~ oftli!: loc::tl war~ g_..-oup~
e!.lthWiastic sboulrest.ot:mgz:ciddle~ches, but -.vijl hr.vc li:-d~ mcrivatinn to co so if the efforr.

· c.mnotbere:ogmz.t::i aspart of 11 mitigation plan. ODFW's a.ss.:ssrnen.t v.-ill be critical hc:re to
<l~!.::'lI!.me i:f ;t djp,i;--;.-cion in~L.l'.l'We:- Dc:..-ic:hutl.!:3 Dow!! Ci ·c.n O:lC-::C?taole .radc•off for L.'"lC!£a::cci
flows in1:he .M'..iddle~~ute::f_ T.nc c:q,ected red.uc:icn in tl::.~Low<-~Dc:iciutw wouici. notbe
measur...ble at the g==.

4) Coe.side- ar..c. try to addr!S5 the eXfe::ted. im-pac.:; of C::'"t'•llrt g!Ol!lld. w~: U!St: :i •

.!\.!though these USe:3 Jo r:.ul r.:qui:re awatc:::'ripr., ~.ci .,!.;.us at: not affec~d by the State Scric
. WaterwayAct, we knew the curnu!!ltivc im:pac~ of:;;un::ic=ous ne-.v e:ce:::::i:ptuses c:::clci. in fact,
resultininterferewith surf@e=ware: flows.JTe niigtierpian worgrou :cc@e
5uragotyte=sate andmi6gatetdrse irzzcsssmccsspossic<

.5) !dc::::tt:ify m:irl qwmri:fy the wr:.ount anc. .:...:ing nf cs,cd::i .impac:-..:s. "'ir1:s prcc::sj should
id:ty imp:cs art=i:reitecstngwatcrighr:seisi:etheefeivei=of 103;
?:e-:.rpe::.dicg water ri11:.t ::n:niict:iolJ.9; .f\Lturc ne2cis ofthe b..s:.o: -: rd fuwre ,::-;~-!lt u.se v.,ii:J:::.intt.::ba:rin.. - • - . •

€)TheMi;g=icnRlarsouldbephasdtezsre±eritizatisrcssuresar=inplace
by the time the impscsarfeit ·



7) TheWorlc Group .!hould address needs associatedwithEndangered Species Listings
and should develop aplaawhich ls also consistent with I.ht: ubj,,::ctiv~ ufGo~r•s Exc:cative
Order.

8) 11e Work Group should consider the extent ta which this _plm .uid process may seta
precedent. and lu!lp serve as aguidt::Iint: for ·similDr effuru in ohrbasins.

-....

9) ToeWorkGroup should develop ra:ommendations/guiddines for the Water Resource
Departmentto am.sider in ~valuating newtwater right applications during he pimm.l of time uD.lil
amitiga:rion plan is inplace. Any new rigbis issued must include appro:gt1ai:e conditions to
identify the potential fLilim: llil!Jacl and ensure adequate mitigation. The: option cf "'
cradrninimrativc hold• should be eru:auragcd to dclay processing ot pending :tpplications. at the
request of the applicant, until il m:itig,,.tionplancanbe: developed. When: opplican-rs are
unwilling Qr unable to re;uese admfojstnrtive hold., conditionsmustbe included to fully .
xnitigirte th~ expa:t.r:d impnct. er allowfor arc-opc:zu:r to add ~-pc:cifi.c i:citiga.ti.on conditions one.:
lhe watc..~d-based_mitigatlcn pla:n. ~ approved.. • ·
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►
►
►

Non-Canceled rights only
Primary diversions only
Groundwater rights included

►
►

Surface water rights no! included
Reservoir rights not included

Irrigation Fish/Wild Agricullurc luduslrial Municipal Domestic Recreational Misc. Total

1. Amount of Permitted Wntcr, Divided by Permits issued CFS or Permits in AF

cfs 390.8 0.7 0.02 18.3 176.5 23.5 5.60 5.9 621.3

AF 0.00 0.00 0.00 0.00 0.00 0.00 0.00 2.23 2.23

TOTA LS BY USE, Groundwater Rights

2. Combined Rights
a

cfs 390.8 .7 .02 18.3 176.5 23.5 5.6 5.9 621.3

AF 282,927.5 506.8 14.5 13,248.7 127,780.7 17,013.3 4,054.2 4,273.7 449,804.8

3. Total Consumed (see summary table on page l for consumptive use cocfficieuts)**

cfs 67.44 0 .OJ 1.83 87.9 4.7 0 ? 161.88

AF 48,826.33 0 7.25 1,324.9 63,637.0 3,402.7 0 ? J 117, 198.18

4. Water rights subject to scenic waterway condition, permitted and consumptive use

Permitted 25.03 0 .02 9.85 62.64 I.79 0 0 99.32
CFS

AF I 8,118 0 16 7,129 45,349 1,296 0 0 71,908

Consumptive 14.48 0 .01 1.00 13.58 .36 0 0 29.43
CFS

AF 10,486 0 8 726 9,827 259 0 0 21,306

Total acres irrigated (PRIMARY) : 27,277.28 (calculations for consumptive use based just on primary)
Total acres irrigated (SUPPLEMENTAL): 15177.42

Note: Consumptive use estimates include all groundwater rights. However, the water availability estimates do not include
groundwater rights until after July, 1995, when anywater rights that were issued contained a permit condition that requires

gulation in case of interference with senior water rights.

•
U
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Application forWater RightEJc•
Water Resources Department

err Transferwww.wrd.state.or.us ~/ ? :) / q
Please type or print in dark ink. Ifyour application isfound to be incomplete or inaccurate, wewill return it to you. If
any requested information does not apply to your application, insert "nla." Please read and refer to the instructions
when completing your application. Thankyou. RECEIVED

MAY 1 6 2000
APPLICATION FOR: fa·., Lii RESOURCES DEPI

lull,[J[{/([)l]'.-... ...°••••••
• Historic Point ofDiversionChange GovernmentAction PointofDiversion."
ii tr± e.ah#tk±±$i?ssh&gigs5he#j?

1. APPLICANT INFORMATION

State of Oregon

Name:
First Last

(Swalley Irrigation
District)

Deschutes Reclamation G Irrigation Company

Address: __P_._o_._B_o_x_s_1_2_6 _

Bend

City

OR

State

97708-5126
Zip

Phone: .,..,N_/_A 5_4_1_-_3_8_8_-_0_6..;...5..;..8 =-___...;N:.:....,_/=A _
Home Work Other

o /32
*Fax: s 4 1 -389-0778 E-Mail address:-------------- --------------
Optional information

2.TYPE OF CHANGE

xUse o Place of Use o Point of Diversion □ Point of Appropriation

Reasonforchange: A transfer to an instream use is proposed as mitigation

for a groundwater appropriation under application number G-14857.

Is the land within an irrigation or other water district? XYes No

lfyes,includedistrictname: Swalley Irrigation District

Transfer Application/ 1



3. CURRENTWATER RIGHT INFORMATION

Name on Permit, Certificate, or Decree: Sall e Y Irrigation District

Decree: Deschutes Consolidated Decree

[o Not applicable]

Permit Number: Certificate Number:---------- -------------[o:Not applicable] [o Not applicable]

Priority Date: sept ember 1 , 1 B 9 9 Authorized Use: _I_r_r_i_g_a_t_i_· o_n ---t!"'l~----
RECEIVED

Source of Water: Desch u t et s River County:es€hues

74145

Are there other sources listed on the water right? oYes Kl No

Location of Authorized Point of Diversion or Point of Appropriation:

MAY 1 6 2000
we RESOURCES EP],SALEM, OREGON ·

1/4 1/4
•· ..

. Coordinates . .
.. ..

Section Township Range·- (fromrecognizedsurvey corner) Section ..
.. .. . · ..· ..- . . . . ·-..

1719.36' North & 732.22' NW SE 14 15S 12E
East from the South 1/4
Corner of Section 14, Tl5S,
R12E

Location of Authorized Place of Use:

Township
,• .·

Range Section Government 1/4 1/4 'Tax Lot . Acres
Lot or DIC Section Number (if appropriate)

.. :

~

(PLEASE l EFERENCE THE ATTACl ED SHEET)

I
Are there other lands described in the water right? ..ri Yes o No

Are there other water rights or permits associated with this land? flYes o No
If yes, include a copy of all rights or permits.

Description of general delivery system (ditch measurements, pump size, number ofsprinklers, etc.):
Eagle Crest currently directs water out of the Deschutes River C200 HP

Pumping Unit) approximately 18 river miles south of Bend. Water is

pumped to a storage pond and repumped (+/-175 1:fP pumping station/ to a

permanent underground irrigation system standard wheel roll sprinklers,
and large gun sprinklers.

System capacity (in cfs): 3_. _2_4_c_f_s _

Transfer Application/ 2



PAGE 2:
.....

SWALLEY IRRIGATION DISTRICT/EAGLE CREST
APPLICATION FOR WATER RIGHT TRANSFER

LOCATION OF AUTHORIZED PLACE OF USE:

Township Range Section Government +± Tax lot Number Acres

Lot or DIC Section

15S 12€ 14 N/A SE/SE 151214-DO-01000 0.1

15S 12 14 N/A SE/SE 151214-DO-01300 14.8

15S 12E 14 N/A SE/SE 151223-AO-00134 0.7

15S 12€ 14 N/A SW/SE 151214-DO-01000 9.1-
15S 12E 23 N/A NE/NE 151214-DO-01000 0.7

15S 12E 23 N/A NE/NE 151214-DO-01300 0.9

15S 12 23 N/A NE/NE 151223-AO-00134 3.7

TOTAL 21.00

RECEIVED
MAY 1 6 2000

MM3



4. PROPOSED CHANGESTOTHEWATER RIGHT -?5
--------------------------

ix Change in Use:
Proposed use: Permanent Deschutes River In-Stream Use

o Change in Point of Diversion or Point of Appropriation: NIA

o Change o Additional
Old point of diversion or
point of appropriation will not
be used for this portion of
the water right.

Both old and new points of
diversion or points of appro­
priation will be used for this
portion of the water right.

Location of Proposed Point of Diversion or Point of Appropriation

o Change in Place of Use: NIA

Location of Proposed Place of Use

Township Range Section Government 1/41/4
Lot or DIC Section

:

..:Tax Lot Acres s

Number (if appropriate)

Remarks: _

Transfer Application/ 3

RECEIVED
MAY 162000

e4%MM38



5. LAND OWNERSHIP

Answer only
if for change
in Use or
Place of Use.

Answer only
if applicant
is not the
landowner.

Use/Place of Use ------------------­

Are the lands free of encumbrances? Yes No

If no, name of encumbrance holder: _

If no, application must include written permission for the transfer
from the encumbrance holder.-.

Landowners----------------------~
This section does not apply to water delivery entities authorized to act on behalfoftheir
members, making permit amendment requests, or requests for changes in point of
diversion or point ofappropriation only.

Landowners: Eagle Crest Master Association

(List all landowners shown on deed.)

Address(es): c/o Eagle Crest, Inc. P.O. Box 1215

Redmond
City

OR
State

9 7756

zi

Application must include notarized statements from all landowners
shown on deed giving permission for the transfer. Use an extra sheet
if necessary.

Answer only
if the receiving
landowner is
not the original
landowner or
the applicant.

RECEIVED
4AY 1 6 2000

«ATERRESOURCE,DEPT.W'&jEi,OREGON

City State Zip

Receiving Landowner------------------.....,

Name:"e·"ricer
Address: _

The Department's records should be changed to show this land­
owner is responsible for completion of the changes. All notices and
correspondence should be sent to this landowner.

Applicant will remain responsible for completion of changes. No­
tices and correspondence should continue to be sent to applicant.

TransferApplication/4



6. EXHIBITS

Application may be rejected ifall appropriate exhibits are not enclosed.

Land Use Information Form:
Enclosed

o Not needed: (must meet the following
four requirements)
o In EFU zone or irrigation district.
6 Change in place of use only.
O No structural changes needed, includ­

ing diversion works, delivery facilities,
other structures.

O Irrigation only.

ID List all affected governments (city, county,
state, tribal, federal):

Deschutes County, Oregon Water
Resources Department

Map:
p Water Right Transfer: Must be prepared by a

Certified Water Right Examiner.
o All others: Need not be prepared by a Certified

Water Right Examiner.
.

Deed: •
x Must accompany all applications, except

permit amendment requests.

Evidence of use within last five years,
or not subject to forfeiture:
ex Best evidence is an affidavit from a knowl­

edgeable person describing the water use.
_Statements saying water was delivered or
assessments/fees were paid are insuffi­
cient. Evidence must show actual use of
the water for the authorized purpose, in
the authorized place of use.

WaterWell Reports:
o If application is for a change in point of

appropriation or change from surface
water to ground water, attach copies of all
water well reports. If reports are not
available, describe construction details
including well depth, static water level, and
information necessary to establish the
ground water body developed or proposed
to be developed.

Fees:
Y Amount enclosed $_200.i
See instruction bookforfee schedule.

7. SIGNATURE

05/15/00
ey rrgat1onname (print)

Todd A. Griffith, Manager

I (we) swear that I (we) have read the above application and the statements made are true
and accurate.

1

applicant signature name (print) date

EIVED
162000

·e . :..
Before you submityour application be sure you have: • 1.

• Answeredeachquestioncompletely. 1&. S..+,· .... ·- ·. ... ../ -~---·· ::·::· ... _..,_··....··,.::· .. , .. ···::~ -·~;:~.-..;:
• Attached a legible map which includestownship, range, section,

quarter/quarterand tax lotnumber. .. " ..,
• Included the necessary exhits. " f$ RE
• Includedacheckpayableto theOregonwaterResourcesDepartment. +

• forthe appropriate amount. : s " ff,

Transfer Application/ 5
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~ 3 of Details of the Water Availability

DETAILED REPORT ON WATER AVAILABILITY
Basin: DESCHUTES Exceedance Level.()
Stream: DESCHUTES R ab SHITIKE CR @ PELTON DAM /
Water Availability Subbasin: 0103400000000000 ID Number: 30530643
Time: 07:59 Date: 04/29/1999
------------------------------------------------------------------------------

Month Natural
Stream
Flow

CU+ Stor
Prior to
1/1/93

Net Min. CU + Stor
Flow After

1/1/93 1/1/93.....

Net Min. Instream
Flow Water
Now Rights

Net
Water

Available
-......-_ .. ..-.-.-..

1 4310.00 620.00 3690.00 41.80 3648.00 4500.00 -852.00
2 4540.00 679.00 3860.00 43.10 3817.00 4500.00 -683.00
3 5040.00 933.00 4110.00 64.40 4046.00 4500.00 -454.00
4 5280.00 958.00 4320.00 68.00 4252.00 4000.00 s5):
5 5170.00 1140.00 4030.00 39.80 3990.17 4000.00 -9.83
6 4850.00 1200.00 3650.00 82.50 3568.00 4000.00 -432.00
7 4090.00 996.00 3090.00 82.60 3007.00 4000.00 -993.00
8 3880.00 865.00 3010.00 82.40 2928.00 3500.00 -572.00
9 3980.00 727.00 3250.00 82.20 3168.00 3800.00 -632.00

10 4070.00 755.00 3320.00 ·· 3 9. 3 0 3281.00 3800.00 -519.00
11 4130.00 815.00 3310.00 39.30 3271.00 3800.00 -529.00
12 4230.00 737.00 3490.00 39.30 3451.00 4500.00 -1049.00

Stor 3590000 624000 2970000 42200 2930000 2930000 155000

DETAILED REPORT OF ISWRs
-- asin: DESCHUTES
Stream: DESCHUTES R ab SHITIKE CR @ PELTON DAM
Water Availability Subbasin: 0103400000000000
Time: 07:59 Date: 04/29/1999
-------------------------------------ISWRs------------------------------------
] APP #[ -90506c] o [ o [ o [ o ] RESULTANT [
------------------------------------------------------------------------------
1 STATUS I Scenic WW I I

1 4500.00 .00 .00 .00 .00 4500.00X
2 4500.00 .00 .00 .00 .00 4500.00X
3 4500.00 .00 .00 .00 .00 4500.00X
4 4000.00 . 00 .00 .00 .00 4000.00X
5 4000.00 .00 .OD .00 .00 4000.00X
6 4000.00 .00 .00 .00 .00 4000.00X
7 4000.00 .00 .00 .00 .00 4000.00X
8 3500.00 .00 .00 .00 .00 3500.00X
9 3800.00 . 00 .00 .00 .00 3800.00X

10 3800.00 .00 .00 .00 .00 3800.00X
11 3800.00 .00 .00 .00 .00 3800.00X
12 4500.00 .00 .00 .00 .00 4500.00X



-re 2 of Details of the Water Availability Calculations Total Pages: 3

Basin: DESCHUTES
Stream: DESCHUTES
Water Availability
Time: 07:59

DETAILED REPORT ON WATER AVAILABILITY
Exceedance Level:@

ID Number: 30530627
Date: 04/29/1999

R ab EAGLE CR
Subbasin: 0103000000000000

------------------------------------------------------------------------------
Month Natural

Stream
Flow

CU + Stor
Prior to
1/1/93

Net Min. CU+ Stor
Flow After

1/1/93 1/1/93

Net Min. Instream
Flow Water
Now Rights

Net
Water

Available.------------------------------------------------------------------------------
1 4700.00 625.00 4070.00 41.80 4028.00 4500.00 -472.00
2 5070.00 686.00 4380.00 43.10 4337.00 4500.00 -163.00
3 5640.00 931.00 4710.00 64.40 4646.00 4500.00 146.00
4 5920.00 884.00 5040.00 68.10 4972.00 4000.00 972.00
s 5710.00 1010.00 4700.00 39.90 4660.00 4000.00 660.00
6 5260.00 1050.00 4210.00 82.50 4127.00 4000.00 127.00
7 4420.00 822.00 3600.00 82.70 3517.00 4000.00 -483.00
8 4160.00 745.00 3410.00 82.50 3327.00 3500.00 -173.00
9 4260.00 638.00 3620.00 82.20 3538.00 3800.00 -262.00

10 4370.00 714.00 3660.00 "39.40 3621.00 3800.00 -179.00
11 4460.00 81.4.00 3650.00 39.30 3611.00 3800.00 -189.00
12 4600.00 739.00 3860.00 39.30 3821.00 4500.00 -679.00

Stor 4030000 579000 3450000 42200 3410000 2930000 487000

DETAILED REPORT OF ISWRs
Basin: DESCHUTES
Stream: DESCHUTES Rab EAGLE CR
Water Availability Subbasin: 0103000000000000
Time: 07:59 Date: 04/29/1999
-------------------------------------ISWRs------------------------------------
1 APP #[ -90506B I 70087B I 71194B I O I O I RESULTANT I
[STATUS] Scenic WW] Cert. I Cert. I

1 4500.00 3000.00 4500.00 .00 .00 4500.00X
2 4500.00 3000.00 4500.00 .00 .00 4500.00XK
3 4500.00 3500.00 4500.00 .00 .00 4500.00X
4 4000.00 3500.00 4000.00 .00 .00 4000.00X
5 4000.00 3500.00 4000.00 .00 .00 4000.00X
6 4000.00 3500.00 4000.00 .00 .00 4000.00X
7 4000.00 3500.00 4000.00 .00 .00 4000.00X
8 3500.00 3500.00 3500.00 .00 .00 3500.00X
9 3800.00 3500.00 3800.00 .00 .00 3800.00X

10 3800.00 3000.00 3800.00 .00 .00 3800.00X
11 3800.00 3000.00 3800.00 .00 .00 3800.00X
12 4500.00 3000.00 4500.00 .00 .00 4500.00X



at
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2 1 of Details of the Water Availability Calculations Total Pages: 2

ID Number: 14103000
Date: 04/29/1999

0100000000000000

DETAILED REPORT ON WATER AVAILABILITY
Exceedance Level: §

R@ mouth
Subbasin:

Basin: DESCHUTES
Stream: DESCHUTES
Water Availability
Time: 07:59
------------------------------------------------------------------------------

Month Natural
Stream
Flow

CU + Stor
Prior to
1/1/93

Net Min. CU+ Stor
Flow After

1/1/93 1/1/93

Net Min. Instream
Flow Water
Now Rights

Net
Water

Available
------------------------------------------------------------------------------

1 4970.00 640.00 4330.00 43.30 4287.00 4500.00 -213.00
2 5530.00 700.00 4830.00 45.00 4785.00 4500.00 285.00
3 6140.00 960.00 5180.00 66.00 5114.00 4500.00 61.4.00
4 6470.00 930.00 5540.00 69.90 5470.00 4000.00 1.470.00
5 6220.00 11.20.00 5100.00 39.90 5060.00 4000.00 1060.00
6 5560.00 1170.00 4390.00 82.60 4307.00 4000.00 307.00
7 4610.00 910.00 3700.00 82.80 3617.00 4000.00 -383.00
8 4320.00 820.00 3500.00 82.60 3417.40 3500.00 -82.60
9 4410.00 700.00 3710.00 82.30 3628.00 3800.00 -172.00

10 4520.00 760.00 3760.00 39.60 3720.40 3800. 00 . -79.60
11 4610.00 820.00 3790.00 39.80 3750.20 3800.00 -49.80
12 4820.00 750.00 4070.00 40.20 4030.00 4500.00 -470.00

Stor 4360000 616000 3740000 42800 3700000 2930000 769000

DETAILED REPORT OF ISWRs
asin: DESCHUTES
Stream: DESCHUTES R @ mouth
Water Availability Subbasin: 0100000000000000
Time: 07:59 Date: 04/29/1999
-------------------------------------ISWRs------------------------------------
] APP #] -90506A] 70087A] 71194A] 0 ] o ] RESULTANT ]

[STATUS] Scenic WW] Cert. I Cert. I
1 4500.00 3000.00 4500.00 .00 .00 4500.00X
2 4500.00 3000.00 4500.00 .00 .00 4500.00X
3 4500.00 3500.00 4500.00 .00 .00 4500.00X
4 4000.00 3500.00 4000.00 .00 .00 4000.00X
5 4000.00 3500.00 4000.00 .00 . 00 4000.00X
6 4000.00 3500.00 4000.00 .00 .00 4000.00X
7 4000.00 3500.00 4000.00 .00 .00 4000.00X
8 3500.00 3500.00 3500.00 .00 .oo 3500.00X
9 3800.00 3500.00 3800.00 .00 .00 3800.00X

10 3800.00 3000.00 3800.00 .00 .00 3800.00X
11 3800.00 3000.00 3800.00 .00 .00 3800.00X
12 4500.00 3000.00 4500.00 .00 .00 4500.00X
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WATER AVAILABILITY TABLE

Basin: DESCHUTES Exceedance Level.(a)
Water Availability Subbasin: 0103400000000000 (and Nested Subbasins) \.::..Y
Time: 07:59 Date: 04/29/1999
---- ------------------------------------------------------------------------
Item# W.A. Subbasin Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Sto
------------------------------------------------------------------------------

1
2
3

0100000000000000
0103000000000000
0103400000000000

NO YES YES YES YES YES NO
NO NO YES YES YES YES NO
NO NO NO YES NO NO NO

STREAM NAMES

NO NO
NO NO
NO NO

NO NO
NO NO
NO NO

NO YES
NO YES
NO YES

Basin: DESCHUTES
Water Availability Subbasin: 0103400000000000 (and Nested Subbasins)
Time: 07:59 Date: 04/29/1999

WAB # Stream Name Tributary to

0100000000000000 DESCHUTES R@ mouth COLUMBIA R
0103000000000000 DESCHUTES Rab EAGLE CR COLUMBIA R
0103400000000000 DESCHUTES Rab SHITIKE CR @ PECOLUMBIA R

LIMITING WATER AVAILABILITY SUBBASINS
rater Availability Subbasin: 0103400000000000
Basin: DESCHUTES ...
Time: 07:59

\
Exceedance Level: 80

Date: 04/29/1999

Month Limiting
Subbasin

Stream Name Water
Available?

Net Water
Available

------------------------------------------------------------------------------
1 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -852.0
2 0103400000000000 DESCHUTES R ab SHIT1KE CR @ PE NO -683.0
3 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -454.0
4 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE YES 252.0
5 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -9.8
6 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -432.0
7 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -993.0
8 0103400000000000 DESCHUTES R ab SHIT1KE CR @ PE NO -572.0
9 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -632.0

10 0103400000000000 DESCHUTES R ab SHITIKE CR@ PE NO -519.0
11 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -529.0
12 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -1049.0

Ster 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE YES 155000.0
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GOVERNOR

July 19, 1995

Karen Russell, Assistant Director
WaterWatch of Oregon
213 SW Ash Street, Suite 208
Portland, OR 97204

Re: SB 1033

Dear Ms. Russell:

Thank you for contacting my office regarding SB 1033. I know thatWaterWatch, and other
interest groups, were deeply involved with this measure, and that you have serious concerns
about the bill. Because of that, I wanted to provide this explanation of why I have decided to
sign the measure, and why I feel confident that it not limit the state's ability to protect and
preserve flows in Scenic Waterways.

As you may know, the Water Resources Department identified this bill as a priority in order
to clarify the process for evaluating new ground water use applications within and above
scenic waterways. Their goal, with which I concurred, was to provide a mechanism for
authorizing reasonable and appropriate uses of ground water, while not jeopardizing flow
protection for established scenic waterways. We believe this goal has been met with SB
1033.

Under the measure, a new ground water use may not be approved if it will result in a
measurable reduction of flows necessary to maintain the scenic waterway. However, where
such measurable reduction will not occur, or cannot be detennined on the basis of available
scientific information, the departmentmay approve the use subject to important limit ations
and conditions. The measure includes a "safety net" that will allow future curtailment of the
ground water use if it can be shown that the use is causing a measurable reduction in the
flows necessary to maintain the scenic waterway. This will, for the first time, allow for
regulation of uses in order to meet Diack flow levels.

STATE CAPITOL, SALEM 97310-0370 (503) 378-3111 FAX (SO3) 378-4863 TDD (SO3) 378-4859



Ms. Karen Russell
July 19, 1995
Page 2

Clearly, the bill does not require the department to have comprehensive ground water studies
completed before acting on a new ground water application. However, this is consistent with
the Water Resources Commission's current policy directives concerning the processing of
ground water applications. This policy choice is strengthened in the bill by the requirement
to condition any new water right to allow for future regulation as a result of additional data or
improved technologies in the future.

In your letter of June 30, 1995, to Roger Wood, you offered several specific suggestions as to
how SB 1033 could be implemented to better ensure protection of the scenic waterway
resources. Let me respond to those suggestions:

First, you wanted clarification that every new ground water application will be reviewed by
the department to determine its potential impacts. This is consistent with testimony provided
by Director Martha Pagel during hearings on the bill, and will be my expectation for
implementation.

You also suggest that the term "field data," as used in the bill, should be interpreted to
include any relevant information from the area surrounding a proposed new use, rather than
being limited to the specific well site. Again, this suggestion is fully consistent with Martha's
testimony before the Conference Committee which adopted the final bill language. I
understand that Senator Neil Bryant, in his floor testimony on the Conference Committee
recommendations, also clarified this point. Accordingly, I am confident that the department
will interpret the term in this manner.

Your letter expressed some concerns about the manner in which subsection 8(c) might be
interpreted by the department. Specifically, you feared that this language may be used "to
allow the agency to ignore the impacts of a proposed use if it will reduce surface flows over
a period of time." Piease be assured that the department has no intention of ignoring the
impacts of ground water uses on surface water flows. To the contrary, I have asked the
department to maintain a careful watch on the potential cumulative effects of ground water
uses. I am confident that the language in 8(c) will not be used as an excuse to avoid
regulation. Rather, it will be used as it was intended: to provide reasonable assurance of a
cause and effect relationship between a specific ground water use and any measurable
reduction in surface water flows. If such a connection cannot be shown, then it would be
inappropriate to regulate a specific well. However, the department will also be on watch for
cumulative effects which cannot be attributed to any particular well, but which do show cause
for concern about continued ground water uses. In such instances, the designation of a
"critical ground water area" would be a more effective tool for protecting surface water flows.



Ms. Karen Russell
July 19, 1995
Page 3

Your suggestion that applicants be required to conduct studies and submit the field
information necessary to "do a complete review of the application" does not appear to be
fully consistent with the policies and strategies reflected in the bill. However,this does not
mean that the department will be forced to make uninformed decisions. The measure requires
the department to examine all available information. Where detailed studies have not been
completed for an area, it would not be appropriate to place the burden of a multi-million­
dollar review on any single applicant. However, as indicated above, the bill does allow for
limitations on uses of ground water if future studies show a causal connection between the
use and surface flow reductions.

Again, I want to thank you for your constructive suggestions regarding implementation of the
measure. I urge you to continue working with Martha, department staff and the Commission
toward a shared goal of long-term protection for our scenic waterway flows.

Sincerely,

JAK:sm.wrd
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During the last year, legal questions have arisen concerning whether and to what
extent the Scenic Waterways Act applies to applications for new groundwater rights.

What the bill does: SB 1033 would require the Water Resources Department to
review every application for the use of groundwater to find whether the use will
measurably reduce the surface flows necessary to maintain the free-flowing
character of a scenic waterway in quantities necessary for recreation, fish and
wildlife. ff the Department finds that the proposed use will measurably reduce
surface flows, the Department must deny the application unless mitigation is
provided or the applicant submits information to overcome the finding.

The bill would require the Department to condition every new groundwater
appropriation within or above a scenic waterway to allow regulation of the use if
analysis of data available after the issuance of a permit or certificate discloses that the
appropriation will measurably reduce surface flows necessary to maintain the free­
flowing character of the scenic waterway.

Senate Water and Land Use Committee
House Water Policy Committee
ConferenceCommittee on SB 1033

Status: Awaiting Governor's Action

SponsoredbySenator Bryant and Representatives Norris andMarkham et al (at the request of the
OregonGroundwater Association)

Establishes criteria for issuance of new groundwater rights in or above state scenic
waterways to maintain the free-flowing character of a waterway in quantities
necessary for recreation, fish and wildlife.

Background: The Oregon Scenic Waterways System was established by a ballot
initiative in 1970. The system initially included 496 free-flowing miles of six rivers
- segments of the Deschutes, Illinois, John Day, Owyhee and Rogue and all of the
Minam. In 1972, a 12 mile segment of the Sandy River was added by governor's
designation. The Legislature designated a 12 mile stretch of the Clackamas River in
1975, the North Fork of the Middle Fork of the Willamette River in 1983, Waldo
Lake in 1983 and a seven mile segment of the Little Fork of the North Santiam in
1985. In 1988, Oregon voters passed a ballot measure that added 573 miles river
miles to the system. The Scenic Waterways Program is primarily administered by
the Parks and Recreation Department. Under current law, the Water Resources
Commission is involved in the program on issues related to the issuance of water
rights, dam construction and placer mining on scenic waterways...

·.,
e · ------------------------------#:.
$
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Delivered via Messenger

. .
Dwight French .
Water Rights Section.
158 12th Street NE
Salem, OR 97310

WaterWatch
R I V ·E II S. . N E E D. W A T. E n

March 31, 2000

. .
RE: Protest, G-14857 Eagle Crest Development Corp, Deschutes River Basin

Dear Dwight,

Pursuant to ORS 537.621(7) and OAR 690-310-160, WaterWatch, Trout Unlimited
and Oregon Trout file this protest along with the protest fee of $200 for application G-14857

· in the Deschutes River Basin. · •

Protest Elements as required by ORS 537.6217

a. Name, address, telephone number of protestant

WaterWatch of Oregon
213 SW Ash, Suite 208
Portland, OR 972Q4
(503) 295-4039
contact: Kimberley Priestley, Karen Russell

AubreyRussell, Water Policy Advocate
Oregon Trout
111 SW First Ave.
Portland, OR 97204
(503) 222-9091

Jeff Curtis, Western Consv. Dir.
Trout Unlimited
213 SW Ash, Suite 211
Portland, OR 97204
(503) 827-5700

b. Protestant interest/public interest statement

Water is a publicly owned resource. ORS 537.110. WaterWatch, Oregon Trout and
Trout Unlimited have a long standing interest in decisions that effect this resource.
WaterWatch is a nonprofit membership organization dedicated to promoting water allocation

WaterWatch of Oregon • 213 Southwest Ash. Suite 208 • Portland. OR97204
Phone: (503) 295--W39 F.ax: (503) 29S_-'.!791 Email: watrwtch@tdeport.com
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decisions in Oregon that provide the quality and quantity of water necessary to support fish,
wildlife, recreation, biological diversity, ecological values, public health and a sound
economy. Oregon Trout is a nonprofit organization dedicated to protecting and restoring
wild native fish habitat in Oregon. Trout Unlimited is a national non-profit membership
organization whose mission is to conserve, protect and restore North America's trout and
salmon. All groups have a long history of working towards the protection and restoration of
the Deschutes River and are currently involved in the Deschutes Basin Groundwater Working
Group.

Protestants are representing the general public interest in the water resources of this
state, as well as the specific interest of Protestants' members and the organizations
themselves. Protestants have members throughout the Pacific Northwest, including the
Deschutes River Basin. Moreover, Protestants' members, board members and staff benefit
from knowing that such a resource exists even if they have not visited the watershed. In
addition, each of these groups have direct and real interests that will be adversely affected by
this decision. The interests represented by Protestants and their members is multifaceted and
includes, but is not limited to (1) the interest of protecting the quantity and quality of
streamflows in the Deschutes River system for public instream uses of water which include
fish (including federally protected steelhead and bull trout), wildlife, the habitat necessary for
fish and wildlife survival, and recreational use of the area (2) the interest in instream water
rights and scenic waterway flows are not injured and/or harmed; (3) the interest of ensuring
that the agency not overallocate the resource; (4) the interest in ensuring that out-of-stream
uses are efficient and not wasteful or uneconomical and the permits are not allowed for more
waterthan is necessary for their beneficial use; 5) the interest in ensuring that the agency has
the tools and mechanisms in place to regulate water use in the basin; and (6) the interest in
ensuring that the agency implements water laws and policies in a manner that manages and
allocates the water resource so as to maintain the ecological integrity of the Deschutes Basin.
If the agency grants the requested use, all of these interests will be harmed.

Summary of Facts

1. The Deschutes River Basin:

a. Hvdrology of the Basin: Groundwater in the Deschutes River Basin is
hydraulically connected to surface waters of the Deschutes River. See Agenda Item J-3,
July 17, 1992, page 2, 1955 Water Resources Committee Report to Oregon Legislature, pg.
18, USGS Report 84-4095, pg. 13-15.

In 1993, in response to concerns about the effects continued groundwater
development in the Deschutes Basin would have on the Deschutes River, the Water
Resources Department and the U.S. Geological Survey (USGS) initiated a ground water
study to further evaluate this connection. The USGS study was completed in 1998. The
USGS study corroborated earlier studies by Steams (1931) and Scava (1968), which found
that little, if any, groundwater leaves the upper part of the basin as ground water. See
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Attachment I, WRD Water Development Issues in the Deschutes Basin, 1998. Instead,
virtually all ground water discharges to these rivers to become surface water. Id. The study
also found that consumptive groundwater use throughout the upper basin results diminishes
the surface water flows downstream in the lower Deschutes River. Id. at 2.

b. Instream Water Rights: The lower Deschutes is protected by two instream water
rights, one with a 1989 priority date and another larger one with a 1991 priority date. See
Attachment 2, ISWR #70087, 71194. The Oregon Department of Fish and Wildlife requested
these instream water rights to provide adequate flows to maintain a significant salmon,
steelhead and trout fishery. Id. at ISWR 70087. The flows were also to provide for
recreational fishing, drift, and power boating, and,aesthetics in a state and federal scenic
waterway. Id.

The instream flow in the right is the quantity of water necessary to support the public
use identified in the certificate. ORS 537.332(2). The "no injury" standard applies to
protecting existing water rights from new water rights. ORS 537.6212). Since the instream
flows are the flows necessary to support the beneficial instream use, injury will occur if
flows drop below the flows identified in the instream right.

The instream water rights on the lower Deschutes are not met nine months of the
year. See Attachment 1, at 4. Instream water rights have the same status and effect as all
other water rights. Id. at 3. The Department cannot issue any new water rights, surface or
groundwater, that will injure existing instream water rights. Junior rights must be regulated
to ensure that the protected flows are met.

c._Scenic_ Waterway_Flows; Several segments of the Deschutes River have received
state scenic waterway designation, including the river section that would be affected by the
proposed groundwater use. See ORS 390.826(5).' The Water Resources Commission- set
state Scenic Waterway flows in 1991 in the same flow amounts as the instream water rights.
See Agenda Item K, Water Resources Commission, April 25, 1991. As with the instream
water rights, the Scenic Waterway flows are not met nine months of the year. See
Attachment 1, at 4.

In addition, several segments of the Deschutes River, including the section from Oden
Falls to Lake Billy Chinook, have been designated as scenic under Federal Wild and Scenic

1 The state Scenic Waterway segments include: " ..the segments of the Deschutes River from
Little Lava Lake downstream to Crane Prairie Reservoir, from the gaging station immediately
below Wickiup Dam downstream to General Patch Bridge, from Harper Bridge downstream to
the Central Oregon Irrigation District's diversion structure (near river mile 171), from Rover
Sawyer Park downstream to Tumalo State Park, from Deschutes Market Road Bridle
downstream to lake Billy Chinook Reservoir(excluding Cline Falls hydroelectric facility near
river mile 145), and from immediately below the exiting Pelton reregulating dam downstream
to the confluence of the Deschutes River with the ColumbiaRiver, excluding the city ofMaupin
as its boundaries are constituted on October 4, 1977."
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Rivers At, 16 USC §§ 1271-1287, but to date scenic flows have not been quantified.

The State Scenic Waterway Act states that the highest and best use of waters within
its reaches are recreation, fish and wildlife uses. ORS 390.835(1). Agencies are charged
with managing these waters so that the free-fl.owing character of the waters shall be
maintained in quantities· necessary for recreation, fish and wildlife uses. Id. No water
diversion can be constructed or used in a manner inconsistent with the Scenic Waterway Act.
Id. Oregon courts have interpreted the Scenic Waterway Act as requiring the Water
Resources Department to protect flows throughout the scenic waterway reach. In cases of
hydraulically connected groundwater, 1995 legislative amendments to the Act allowed
issuance of new ground water permits unless the agency finds by a preponderance of the
evidence that the use will "measurably reduce" scenic waterway flows. ORS 390.835(9)(a).
"Measurably reduce" is defined as us that will "individually or cumulatively reduce surface
water flows within the scenic waterway in excess of a combined cumulative total of one
percent of the average daily flow or one cubic foot per second, whichever is less..." ORS
390.835(12). According to Department calculations, well over 1 cfs of groundwater is
consumptively used in the Deschutes Basin. See Attachment 4, WRD Tables ofPermitted and
Consumptive Usefor the Deschutes Basin, 2/15/00.

d. Fish: The Deschutes River system supports a variety of fish life including rainbow
trout, cutthroat trout, bull trout, redband trout, summer and winter steelhead, brown trout,
kokanee, and coho. Bull trout and steelhead are listed as threatened under the federal ESA.
Redband Trout are state sensitive species and have been petitioned for listing under the
Federal ESA. Moreover, the Deschutes also contributes flows for listed threatened and
endangered fish populations;in the Columbia River. The Deschutes supports a major' sports
fishery in Oregon. ·

Streamflows are critical to fish in the basin and are a limiting factor for fish. Low
flows during summer months impair fish survival by among other things raising water
temperatures, decreasing aquatic habitat and trout rearing areas and promoting excessive
growth of algae.

2. Deschutes Groundwater Mitigation Planning Group: The USGS Study has concluded
that groundwater pumping throughout the Deschutes Basin impacts streamflows of the lower
Deschutes River and the Crooked River. Based upon the USGS findings, the Department has
acknowledged that groundwater pumping contributes to the lack of flows necessary to fulfill
Scenic Waterway flows. See Attachment at 1. The Department has also found that future
consumptive ground water development will only exacerbate this problem. Id. On the basis
of current information, the Department has found that they cannot approve applications for
new ground water uses without adequate mitigation measures, and in fact, may soon face the
obligation to curtail some existing ground water uses in order to protect scenic waterway
flows and senior instream water rights. Id. at 5.

In response to the findings of the USGS study, the Department has convened a
diverse group of stakeholders, including federal and state agencies, municipalities, irrigation
districts, conservationists and the Warm Spring Tribes, to develop a mitigation plan that
would fully mitigate the impact of existing and new groundwater uses on scenic waterway·
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flows and instream water rights. The Department has been very clear that no new water
rights can be issued without adequate mitigation. This group has set a deadline of September
2000 by which to come up with a mitigation plan.. .

The Deschutes Groundwater Working Group has not yet completed the planning
process. Until the mitigation plan is developed, approved and implemented, if an applicant
wishes to proceed with a water right application, they must submit an individual mitigation
plan that is in strict adherence with the requirements of the Scenic Waterway Act and will
not injure senior instream water rights. In order to "ensure the maintenance of the free­
flowing character of the scenic waterway "in quantities necessary for recreation, fish and
wildlife" as required by the Scenic Waterway Act, any mitigation must necessarily be full
bucket-for-bucket mitigation at the point and time of impact for the full period of the
proposed use. "No injury" to a senior water right means that there would be no reduction in
the amount of water previously available to another water right for the full period of the
proposed use. See OAR 690-15-050(2)(a).

3. The proposed use

Eagle Crest Development Corporation is requesting a quasi-municipal water right to
support Eagle Crest Resort's new development, which is an expansion of the already existing
Eagle Crest I and II Resort. The new development will encompass 480 acres that will
support approximately 900 dwellings.

. .
Eagle Crest originally requested 780 gallons per minute, or 1.74 cfs. See Application

G-14857. They did note in their application that "flows may be increased to 1500 gpm for
fire protection". Id. However, Eagle Crest never submitted an amendment to increase the
amount applied for. The Water Resources Department evaluation and processing of the
application, up through the draft Proposed Final Order (PFO), was based upon 1.74 cfs, not
3.34 cfs. See WRD's files: Initial Review Checklist, PFO checklist, Draft PFO (stamp dated
2/10/00 to T. Walker), WRD Public Notice 2/15/00.

Eagle Crest holds four water right permits which serve Eagle Crest I and Eagle Crest
II. See G-10530, G-10957, G-11313, G-11762. All four of these permits are junior to
existing instream water rights. Eagle Crest is not mitigating for the already existing injury
these permits are causing to senior instream water rights.

Eagle Crest has stated that the proposed water supply system will be linked to Eagle
Crest I and II for continuity and redundancy to enhance emergency fire flows. See For M,
Application G-14857. Eagle Crest estimates spending $3 million to develop this water
permit.
Id.

. .
Because of the impact this proposed groundwater use will have on streamflows, the

Department has determined that the applicant must mitigate for its impacts to streamflows in
the Deschutes. See PFOfor G-14857. To satisfy this requirement, Eagle Crest is proposing
to lease water instream from Swalley Irrigation District. Id. According to the PFO, Swalley
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Irrigation District has agreed to a two-year temporary instream lease. Id. Because this is not
permanent mitigation, the Department 'has attached a condition of use that states if permanent
mitigation is not in place at the end of the two year period, the permit will expire. Id.

c. How the action proposed in the PFO will impair or be detrimental to Protestants'
interest and will not ensure the preservation of the public welfare, safety and
health.

1. The action proposed in- the PFO will impair or be detrimental to Protestants' interest and
wil] not ensure the preservation of_the public welfare because the applicant cannot make
beneficial use of the water.

Beneficial use without waste in the "basis, measure and extent of the right" to
appropriate surface and groundwater in Oregon. ORS 540.610(1), ORS 537.525(3). The
Department cannot issue a water right for which the user cannot make beneficial use.

In the case at hand, the beneficial use applied for is a destination resort. This is a
permanent beneficial use. However, despite the permanent nature of Eagle Crest's request,
the Department is proposing to issue what is essentially a "conditional" two year permit.
There is no evidence in the file that a "two year" conditional permit will satisfy their needs.
Eagle Crest is not contemplating a "two year" resort. Rather, it is very clear that Eagle Crest
is applying for a permanent beneficial use.

Unless the Department can grant them a permanent water right for this permanent
use, the applicant cannot make beneficial use of this water, as required by Oregon law. This
is not in the public interest and will impair protestants' interests in ensuring that the agency
implements water laws and policies in a manner that manages and allocates the water
resource so as to maintain the ecological integrity of the Deschutes Basin.

. .
2. The action proposed in the PFO will impair or be detrimental to Protestants' interest and
will fail to ensure the preservation of the public welfare because there is no water available
for use.

As with all applications, the Department performed a water availability analysis of
Eagle Crest's proposed use. The Department performs this analysis to "determine if water is
available to support the proposed use." OAR 690-300-58. Here, the proposed use is a long­
term resort.

Under the Division 300 rules, water is available if the requested source is already
over-appropriated for anyportion of the period of use proposed in the application if the
applicant can show the proposed use requires water only during the period of time in which
the requested source is not already over-appropriated; the applicant has obtained authorization
to use water from an alternate source to provide water needed during any period of use in
which the source is over appropriated; or if the applicant has shown they can obtain
authorization to use water from an alternate source during any period of use in which the
source is overappropriated and if the department conditions the approval of the application to
require that prior to diversion of water the applicant obtains authorization for use of water
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from the alternate source. OAR 690-300-01057).

The Department's water availability tables show that the resource is overappropriated
from May 1 through March 31. See Attachment 5, Water Availability Tables. In the PFO
the Department states that "without mitigation", water is not available.

Eagle Crest's proposed use is a long term use. Eagle Crest has only provided
mitigation for a two year period. The applicant has not shown that the proposed use only
requires water during this two -year period. Nor has the applicant obtained authorization to
use water from an alternate source during the proposed period_of use (which is much longer
than two years). The state's rules are clear, the Department cannot issue the water right
unless mitigation is found for the full proposed use (i.e. the long term resort) before they
begin diverting, unless the applicant can show that the Resort requires water only during the
two year period for which mitigation is provided. See 0AR 690-300-57B). The applicant
has not shown this, thus the Department was in error for finding "water available." The
Department cannot issue a water right for which there is not water available. The proposal
to do so is not only contrary to law, but impairs protestants interests in ensuring that the
agency manages and allocates the water resource so as to maintain the ecological integrity of
the Deschutes Basin and to protect scenic waterway flows and instream water rights.

3. The action proposed in the PFO will impair or be detrimental to Protestants' interest and
will not ensure the preservation of the public welfare because the proposed "short-term"
mitigation violates the Scenic Waterway Act.

Eagle Crest Development Corporation is requesting a permanent water right to service
their proposed expansion of the existing Eagle Crest Resort, known as Eagle Crest III.
Eagle Crest III will encompass approximately 480 acres with approximately 900 dwelling
units and other recreational amenities. The resort is a long-term use.

The Scenic Waterway Act is very clear. Agencies are charged with managing these
waters so that the free-flowing character of the waters shall be maintained in quantities
necessary for recreation, fish and wildlife uses. ORS 390.835(1). No water diversion can be
constructed or used in a manner inconsistent with the Scenic Waterway Act. Id. In cases of
hydraulically connected groundwater, 1995 legislative amendments to the Act allowed
issuance of new ground water permits unless the agency finds by a preponderance of the
evidence that the use will "measurably reduce" scenic waterway flows. ORS 390.835(9)(a).
"Measurably reduce" is defined as a use that will "individually or cumulatively reduce
surface water flows within the scenic waterway in excess of a combined cumulative total of
one percent of the average daily flow or one cubic foot per second, whichever is less ... "
ORS 390.835(12). If the measurably reduce standard is reached, the Department must deny
the application unless the applicant can fully mitigate for their impact. ORS
390.835(9)d)4).
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The Department has determined that in the Deschutes Basin groundwater withdrawals
account for approximately 161.88 cfs of consumptive use.2 See Attachment 4, WRD's
calculations ofpermitted and consumptive groundwater usefor the Deschutes Basin, handed
out at Deschutes groundwater Work Group Meeting, 2/15/00. Consumptive use numbers for
groundwater rights issued since the 1995 Scenic Waterway Act amendment total over 29 cfs.
Id. These numbers far exceed the 1 cfs "measurably reduce" standard. Given this, the
Scenic Waterway Act only allows the issuance of new groundwater permits if the proposed
use is fully mitigated. ORS 390.8359)d)A).

Eagle Crest's proposed use is a permanent resort. Despite this, Eagle Crest has not
developed a permanent mitigation plan. Rather, they have applied for a temporary two-year
instream lease to provide mitigation.? This is in violation of the Scenic Waterway Act. To
satisfy the Act, Eagle Crest must provide full, permanent mitigation for its proposed use.

Rather than deny the permit based on insufficient mitigation, the Department has
instead proposed conditioning the permit to'expire if permanent mitigation is not in place at
the end of this two year period.' The conditioning does not fix the defect. At issue here is
the fact that the resort is a permanent use that requires a permanent water right. Without
submitting aproposal for a permanent mitigation plan, this permanent water right should not
even be considered, let alone approved.

In addition to violating the Scenic Waterway Act, the Department's proposal to grant
Eagle Crest what is essentially a "conditional" permit to start development before they have
come up with a permanent mitigation plan will lead to false expectations on the part of the
applicant. Eagle Crest anticipates spending three million dollars in developing this permit.
They are most certainly counting on a permanent water right. By setting up such a situation,
the Department is inviting economic brinkmanship. In other words, regardless of the
inadequacy or non-existence of any future mitigation plan, the investment made under this
groundwater permit (if issued) might be held out by Eagle Crest as a "potential loss of
investment". This could be used as leverage with the Department and/or state legislators to
come up with some sort of "fix" for the applicant to ensure they can get a permanent water
right, regardless of mitigation. This is of concern as the Department has historically lacked
the political will to shut off water use when permit conditions are not met.

? Groundwater rights of record exceed 621.3 cfs.

3 There is no evidence in the file that this instream water right lease has been approved.
Until the instream lease application is approved and in. place, this cannot be considered
mitigation.

' Because the applicant failed to find permanent mitigation, the Department has proposed
conditioning this permit to expire in two years if permanent mitigation is not in place. This
permit condition is unenforceable.
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The Department should not process any applications for new uses of groundwater in
the Deschutes basin that do not provide for full and permanent mitigation of their proposed
uses. It not only undercuts the current groundwater mitigation planning process, the integrity
of instream water rights and the tenets of the Scenic Waterway Act, but it gives Eagle Crest
Development Corporation false expectations about its water supply for its resort. This would
impair protestants interests in ensuring that scenic waterway flows are met in perpetuity.

4. The action proposed in the PFO will impair or be detrimental to Protestants' interest and
will_not ensure the preservation of the public welfare because the proposed_ "short-term"
mitigation will result in injury to senior instream water rights.

Oregon. law prohibits the Department from approving a water right that will injure a
senior water right. ORS 537.621 (2). This includes senior instream water rights. Any
diminution of flow that would otherwise be available to the instream water right constitutes
injury. See e.g., OAR 690-15-050(1). There are two instream water rights in· the reach
affected by this proposed use that are senior to Eagle Crest's application. See Attachment 2.

The Department's Water Availability calculations for this application show that the
surface waters are overappropriated 11 months of the year. See Attachment 5, l-VRD Water
Availability. The Department has determined that the proposed source of groundwater is
hydraulically connected to surface water. To allow issuance of this permit under these
circumstances, the Department must ensure that there will be no impact whatsoever on senior
instream water rights.° This means that water must be in the stream at the time and place of
impact for the life of the proposed use.

The mitigation proposed by Eagle Crest does not ensure this. Eagle Crest is applying
for a long term right but is only proposing short term mitigation. To ensure that the
proposed permit will not diminish flows, full mitigation must be provided for the full period
of the proposed use. The Department should not even consider, let alone approve, any
groundwater applications that do not provide for full mitigation for the full period of the
proposed use. To do such is contrary to the permitting statutes and is not in accordance with
the Department's trust duty to protect instream water rights. Such action will impair
protestants interests in ensuring that instream water rights are met in perpetuity.

" Eagle Crest holds four water right permits which serve Eagle Crest I and Eagle Crest II.
See G-10530, G-10957, G-11313, G-11762. All four of these permits are junior to existing
instream water rights. Eagle Crest is not mitigating for the effect the injury these permits are
causing to senior instream water rights. The Department must either require mitigation of these
permits or regulate Eagle Crests' water use.
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5. The proposed action impairs protestants' interests because it is contrary to the
Departments Sensitive Stock_Rules (Division 33),

The agency's Division 33 rules prohibit the granting of permits for new uses of
groundwater that tap groundwater that has the potential for substantial interference with
surface waters during the time period of April 15 to September 30. 0AR 690-33-120(2). The
upper Columbia rules do not provide for mitigation to offset appropriation, they simply
prohibit withdrawal. Under the rules, the proposed right cannot be granted.

The Department's proposal to approve this use is contrary to rule. It will impair
protestants' interest in ensuring that the Department follow the law and that scenic waterway
flows and instream water rights are protected.

6. The draft permit and the action proposed in the PFO will impair or be detrimental to
Protestants' _interest and_ will not ensure the preservation of the public_ welfare because the
two-year expiration condition is unenforceable.

The Department has determined that the applicant must mitigate for its impacts to
streamflows in the Deschutes. See PFOfor G-14857. In order to mitigate for effects on the
instream water rights and scenic waterways, the applicant is proposing to lease water to put
instream from Swalley Irrigation District. Id. According to the PFO, Swalley Irrigation
District has agreed to a two-year temporary instream lease. Id. Swalley Irrigation district
has not agreed to a permanent transfer.

Because the District could only obtain a two-year instream lease to offset their
consumptive use, the Department has conditioned the permit so that: '

the "permit will expire in 2 years from permit issuance unless the 2 year lease of the
water right authorized under certificate 74145 to instream purposes is replaced by a
permanent transfer of water right certificate 74145, or an equivalent water right as
determined by the Department, to instream use." 6

See draft permitfor G-14857. While the Department's intent might be to curtail use of water
if permanent mitigation is not found within two years, this permit condition does not state
this. Rather, it only states that the permit will expire. There is no explicit language
instructing the state to cut off water use. Without such language, the resource is at risk.

The Department cannot be relied upon to enforce these types of permit conditions.
Grants Pass Irrigation District (GPID) provides a clear example. In that case, despite the
fact that the Commission cancelled the permit and the fact that the permit has expired, the
Department has taken the position that they will not shut GPID off. This does not meet the

6 This condition provides for no public review and comment period of any proposed long­
term mitigation. As written it leaves entirely too much discretion to the Departmentwhich could
result in harm to the resource. If the Department goes forward with this permit, a clear public
process should be included.



spirit, let alone, the letter of the law. Given the politics of the Deschutes Basin and the
agency's historic failure to regulate uses to protect instream water rights and scenic waterway
flows in the basin, there is good cause to fear the same type of agency inaction here.

The Department's proposal to issue what is essentially a "conditional" permit for a
permanent use sets bad policy. The condition proposed by the Department does not cure the
problems associated with such a permit. For, even as conditioned, without explicit language
that states that if at the two-year expiration of the instream water right Eagle Crest has not.
obtained a permanent instream water right to offset their use not only will the permit expire
but that the WRD will shut off the water use, thereis no guarantee that the permittee will be
shut off if they are not mitigating. This is not in the public interest and harms protestants
interest in ensuring that scenic waterway flows and instream water rights are not harmed by
this use.

7. The proposed permit is not conditioned to require mitigation. This impairs protestants'
interest in ensuring that the permittee in fact mitigates the effect its groundwater pumping has
on scenic waterway flows and instream water rights.

As noted, the USGS study shows that groundwater pumping in the Deschutes Basin
depletes surface water flows. Since instream water rights and scenic waterway flows are not
currently being met, no new water right can be issued without full and permanent mitigation.
Without full mitigation the Scenic Waterway Act mandates denial. ORS 390.805(10).
Moreover, the groundwater permitting statutes prohibit approval of a water right when no
water is available and/or when the proposed use will injure other water right holders. ORS
537.621. The use without mitigation is in clear violation of the law.

The proposed final order states that Eagle Crest proposes to mitigate, gallon-for­
gallon for their consumptive use. However, Eagle Crest's proposed mitigation is not a
condition of the permit. Without clear conditions in the permit mandating mitigation that
will put the permit in compliance with the law, the permit itself is not lawful.

Also critical to any mitigation is measuring, reporting and accounting requirements of
the mitigation that occurs. The permit should also provide for periodic review of the
effectiveness of mitigation. The permits should further prohibit use if mitigation measures
do not fully mitigate until they can be adjusted to ensure full mitigation. And finally, as
Eagle Crest is proposing mitigation above the point of impact, the permit must include
mechanisms to ensure that the mitigation water is protected instream to the point of impact.

11



The pennit is the binding document. It is imperative that the permit is conditioned to
require the specific mitigation to be perfonned by Eagle Crest.7 It must also be conditioned
in the manner stated above, to ensure that the mitigation actually is put and remains
instream. Unless these are conditions of the permit, the mitigation will not enforceable.
Without enforceable permit conditions, the proposed use cannot be found to be in the public
interest. This would harm protestants' interest in ensuring instream water rights and scenic
waterway flows will be protected. . .
8. The proposed use is will impair protestants' interest and will not ensure protection of the
public interest because the proposed pennit allows diversion of more water than applied for.

. .

Eagle Crest originally requested 780 gallons per minute, or 1.74 cfs. See Application
G-14857. They did note in their application that "flows may be increased to 1500 gpm for
fire protection". Id. However, they never submitted any official amendment to increase the
amount applied for. The Water Resources Department evaluation and processing of the
application, up-through the draft Proposed Final Order (PFO), was based upon 1.74 cfs, not
3.34 cfs. See WRDfiles: Initial Review Checklist, PFO checklist, Draft PFO (stamp dated
2/10 to T. Walker), Public Notice 2/15/00.

The proposed permit is for 3.34 cfs. This would allow diversion of more than
applied for. The Department's rules specifically prohibit issuance of permits that would
enlarge the proposed use of water in any way from that use originally applied for. OAR
690-310-2403). The Department's proposal violates this rule. This is not in the public
interest and it impairs protestants' interest in ensuring the rules of the Department are carried
out.

9_ The proposed use will impair protestants' interests and will not ensure the protection of
the public welfare because the proposed permit is contrary to the Department's basin
planning rules and ORS 536.340.

ORS 536.340(1)(a) states that basin classifications have the effect of restricting the
use and quantities thereof to the uses and quantities specified in the classification... and no

7 Note, Eagle Crest has represented that their mitigation package will provide the following
instream flow amounts during the following months:

April 1 to April 30 and October 1 to November 1: .012 cfs/acre
May 1 to May 14 and September 15 to September 30: .016 cfs/acre
May 15 to September 14: .30 cfs/acre

SeeAttachment3, Eagle Crestmemo to WRD, 7/2/99, revised 2/9/00 at 3. However, neither the
PFO nor the permit outline this schedule. Moreover, even the instream water right lease
application is not so specific. The instream lease application merely states that the rate will be
.012 to .03 cfs/acre from April through November 1. See Attachment 6, Draft lnstream Lease
Agreement. This is not specific enough. The specific schedule as proposed by Eagle Crest needs
to be clearly stated in the Permit. Without this, the mitigation will be unenforceable.

12



other uses. the application at issue here does not meet any of the exemptions to this statutory
provision.

TheWater Resources Commission recognized the importance of stream flows in the
Deschutes basin by restrictively classifying the "waters" of the Deschutes. The "waters"
include both ground and surface water. OAR 690-505-002 classifies the waters of the
Middle Deschutes basin for domestic and livestock uses only. OAR 690-505-002(l)(a)(D).
The rules further require that applications

"for the use of the waters of the Middle Deschutes River Basin shall not be accepted
by any state agency for any other use and the granting of applications for such other
uses is declared to be prejudicial to the public interest. .. I'

OAR 690-505-002(l)(b).

The proposed use would allow appropriation of waters within the Deschutes for a use
prohibited by the basin plan. This is not in the public interest and will impair protestants'
interest in ensuring that the Department abide by their own rules.

d. How the PFO is in error or deficient and how to correct the alleged error or
deficiency

1. How the PFO is in error or deficient

a. The PFO is in error because the WRD scenic waterway finding is contrary to
evidence before the Department._ '

As noted, the USGS has completed a groundwater study in the Deschutes Basin that
has found that groundwater pumping throughout the basin has an effect on flows in the
Lower Deschutes. See Attachment 1. Based upon USGS's findings, the Department has
acknowledged that groundwater pumping contributes to the lack of flows necessary to fulfill
Scenic Waterway flows. Id. Because of this, the Department has found that they cannot
approve applications for new ground water uses without adequate mitigation measures, and in
fact, may soon face the obligation to curtail someexisting ground water uses in order to
protect scenic waterway flows and senior instream water rights. Id. at 5.

Despite the results of the USGS study, and despite the WRD's written and oral
acknowledgment that groundwater pumping in the basin is depleting scenic waterway flows
to the point that there is a measurable reduction that requires mitigation, the Department
made the finding in the Eagle Crest Proposed Final Order that:

The Groundwater Section finds, per OAR 390.8359), there is not a preponderance of
evidence that the proposed use of groundwater will measurably reduce the surface
water flows necessary to maintain the free-flowing character of a scenic waterway in
quantities necessary for recreation, fish and wildlife.

13



See PFOfor G-14857 at 2. That the Departmentcould make such a finding in light of the
facts in front of it is astounding.

Facts before the agency mandate a finding that the cumulative, if not individual,
effects of groundwater pumping in the basin have surpassed the "measurably reduced"
standard as outlined in the statute. Specifically,

*The USGS has found that groundwater pumping reduces surface water flows in the
Deschutes. See Attachment 1. -....

Per these findings, the WRD has found that existing consumptive groundwater use
reduce surface water flows, which contributes to lack of flows to fulfill Scenic
Water'Way Flows. See Attachment I.

*TheWRD has compiled information that shows consumptive use approximations for
groundwater rights in the basin to be 161.88 cfs. Consumptive use estimates for the
post 1995 permits alone are approximately 29.43 cfs. See Attachment 4.

Measurably reduce, under the Scenic Waterway Act means that the groundwater uses
authorized under the Act "will individually or cumulatively reduce surface water
flows within the scenic waterway in excess of a combined cumulative total of one
percent of the average daily flow or one cubic foot per second, which ever is less."
ORS 390.835(12).

Read together, it is clear that the cumulative consumptive groundwater uses in the basin far
surpass "one cubic foot per second." This water right will only add to the cumulative total
that already surpasses the measurably reduce standard. There is no doubt of this fact. The
Department must make the finding that a preponderance of the evidence shows that this use
will measurably reduce scenic waterway flows and mitigation is therefore required. The
Department was in error for not making this finding in the PFO.

b. The PFO is in error because the findings were based upon an evaluation of a proposed
rate of 1.74 cfs not 3.34 cfs as proposed.

Eagle Crest originally requested 780 gallons per minute, or 1.74 cfs. See Application
G-14857. 8 The Water Resources Department evaluation and processing of the application,
up through the draft PFO, was based upon 1.74 cfs, not 3.34 cfs as outlined in the final PFO
and draft permit. See WRD Files: InitialReview Checklist, PFO checklist, Draft PFO (stamp

8 Eagle Crest did note in their application that "flows may be increased to 1500 gpm for
fire protection." See Application G-14857. However, this was not the amount applied for nor
did Eagle Crest ever submit a request for an amendment to their application. Moreover, Eagle
Crest has stated that they plan to interconnect their Eagle Crest I, IT and III systems to provide
adequate flows for fire. Given this, there is a real question if Eagle Crest needs this larger
amount.

14



dated 2/10 to T. Walker), 2/15/00 Public Notice. In order for the Department's evaluation
of this permit to be thorough, complete and defensible, Department staff needs to evaluate
the impacts based upon the amount proposed in the PFO. Or the Departmentneeds to limit
Eagle Crest's use to 1.74 cfs as outlined in the application, and as evaluated by the
Department. The findings in the PFO that were based upon the lower number are in error.

d. The PFO is in error because the Department unduly limits its findings with regard to the
public interest presumption.

Under Oregon water permitting statutes, a water right is presumed to be in the public
interest if (1) water is available, (2) the proposed use will not injure other water rights, (3)
the proposed use complies with rules of the WRC, and (4) the proposed use complies with
basin plans. ORS 537.621(2).

In the PFO the Department finds that the proposed use is not presumed to be in the
public interest because, without mitigation, water is not available. See PFOfor G-14857, at
5. While the Department is correct in making the finding that there is not water available
for further appropriation, the Department is in error for not making the further findings that
the proposed use, without mitigation, will injure senior instream water rights, is not in
compliance with the rules of the Commission and is not allowed by the basin plan.

Again, as a result of the findings of the USGS study, the WRD has acknowledged that
groundwater pumping will deplete surface waters in the lower Deschutes, which in turn will
injure instream water rights and harm scenic waterway flows. Even without the
Department's many acknowledgements of this fact, simple logic gets you to the same
conclusion. The WRD has_made the finding that surface water and groundwater in the
Deschutes Basin are hydraulically connected, or in other words, groundwater pumping affects
flows in the Deschutes. See PFOfor G-14857 at 2. The Department has also acknowledged
that there is no water available for appropriation 11 months of the year. See Attachment 5.
The Department has also found that scenic waterway flows and instream water rights are not
being met at least 9 months of the year. See Attachment 1 at 4-5. Based upon these facts, if
the applicant pumps groundwater that is connected to surface waters that are already too low
to support instream water rights and scenic waterway flows, this pumping clearly will injure
existing rights and flows. This means that instream water rights are injured and the rules of
the Commission are not met. Moreover, as noted, the waters of the Deschutes are closed to
further appropriation, except for limited uses, under the basin plan.

The PFO is in error. In order to correct this error, theWR.D must make the findings
that the proposed use is not presumed to be in the public interest because (1) water is not
available, (2) senior water rights will be injured, and (3) the proposed use is not in
compliance with the rules of the Commission.
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4. The PFO is in error because the amount of mitigation_to be put instream is not clearly
stated.

Eagle Crest has represented that their mitigation package will provide the following
instream flow amounts during the following months:

April 1 to April 30 and October 1 to November 1: .012 cfs/acre
May 1 to May 14 and September 15 to September 30: .016 cfs/acre
May 15 to September 14: .30 cfs/acre

See Attachment 3. ·However, neither the PFO nor the permit outline this schedule.
Moreover, even the instream water right lease application is not so specific. The instream
lease application merely states that the rate will be .012 to .03 cfs/acre from April through
November 1. See Attachment 6. This is not specific enough. The specific schedule as
proposed by Eagle Crest needs to be clearly stated in the PFO and the Permit. Without this,
the mitigation will be unenforceable. Thus, the PFO and permit are in error.

2. How to correct the PFO's errors/deficiencies

To correct the errors and deficiencies of the PFO for this application, the application
should be denied or, in the alternative, sent to contested case.

e. Any citation of legal authority supporting the protest, if known

All known legal authority is cited within in the protest.
a

f. A $200 protest fee, as required by statute, has been submitted with this protest.

g. Conclusion

The Department's proposal to approve this application comes at a time when the basin
is struggling to address important issues relating to future development and resource
protection. This application addresses many issues that are currently being discussed and
evaluated within the Deschutes Ground Water Working Group. Until a mitigation plan is
developed and approved, the Department should not be considering, much less approving any
new groundwater rights. Moreover, the Department should not be relying on decisions being
made within the work group. There is no agreement among participants on any issue until
the plan is complete.

The Department is proposing to approve an application that fails to provide full
mitigation for Eagle Crest's proposed beneficial use. This action harkens back to the
Department's historic practice in the Deschutes basin of issuing water rights despite clear
evidence that it will cause harm to the resource. This is contrary to law and sets bad policy.
moreover, given that there are limited mitigation opportunities in the basin, this may
disadvantage participants in the Deschutes Groundwater Working Group who might otherwise
have access to the mitigation water Swalley is leasing to Eagle Crest.
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Eagle Crest's proposed long term use without corresponding long term mitigation
violates the mandates of the Scenic Waterway Act, the Division 33 rules, the permitting
statutes, and other rules/statutes noted above. The short-term nature of Eagle Crest's
proposed mitigation does not ensure that scenic waterway flows and instream water rights
will not be harmed by the long-term project. Eagle Crest will be using this water to begin
development of a permanent resort which will need a permanent water supply. The
Department should not grant Eagle Crest a water right until they can prove mitigation for the
life of the resort, that addresses crucial details such as place and time of impact.

This application should be denied.

7%
Kimberley Priestley, A. t. Dir
WaterWatch, Assistant D~ector A "phl, Kuo{
Aubrey Russell, Waler Policy Advocate

"22Ed6wa Coast Consv. Dir.
Unlimited
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Certificate of Service

I certify that on this 31st day ofMarch, 2000 a copy of the Protest of Application G­
14857 was served on each of the following by first class mail, postage paid, in the United
States Mail from Portland, Oregon, enclosed in a sealed enyelope and addressed as follows:

Eagle Crest Development Corporation
William D. Lyche
PO Box 1215
Redmond, OR 97756

Kimberley Priestley
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4. WRD Tables ofPermitted and Consumptive Groundwater Use for the Deschutes Basin

5. Water Availability Tables

7. Draft Instream Lease Agreement between Swalley Irrigation District and Eagle Crest
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WATERDEVELOPMENT ISSUES IN THE DESCHUTES BASIN

Overview
Over the-pastfew decades; the Deschutes Basin has experienced tremendous
population growth and expertsexpect the growth trendto continue. Growth requires
water. Surfacewater sources are already fully appropriated. This has resulted in an

. increasing reliance in the basinongroundwater as.a source ofwater for fu.tw-e grow.th.
More information is becoming availableregarding the connectionbetween. surface and
groundwater in theDeschutes Basin. ·Based on this :information, theWater Resources

l fDepartment (WRD) has found thatexisting consumptive gi-oundwater uses reduce
I surfacewater flows. This contril?utes to the lack of surfacewater availability in the
lower reaches·.:Of the river,wltj.chhave been designatl:d as State ScenicWaiaways.

· Furtb.e...-r-.more, the Departmentfinds that fu.tu....-e consumptive groundwater
developi;t"'-..n.twill only exacerbate this problem.

TheWRD hopes to heip the communitymeetwater supply needs in th.e basinwhile
protecting the~ flowing nature of the Deschutes Fiver, insreamwater ti.gh-!s and
existing consumptivewater rignrs. Accomp1isiring this goalcan only be achieved
th..-ou.gh t.'½.e COOp="-!""d.UVe cf.furls ofnumerous afete interests. Accordingly,WRD
propos-es to work ciosaly a..,d ac!:iv-oiy -wi_i:h local ;nte::ests to maintain surfacewater
flows and provide -w-a~ for g:-ow..h. intheDeschutes ha.sin_ Thiswillbe done by
assembiingehnicaland legal information me=ringwith affected agencies, water us=rs
and oi:1.e:=- fu.~parties•in apublicfor-.zm a_Ttd de-vcioping re:::omm.enc.atio~­
Fu._-fuerdiscussicn of thehyciroiogy of£hebasin, scenic waerway :flows, int-e==:rn water
pie;ts andwarrighsacviiy follows.- ....

E:;-voRo- o~ :-.t: '"'""'"...J";; T~D'C.,.., Dt:;~r,'!"rurr-c B ,l -=~·= a!i· L. 'a!yr ir: Lyurtr a!l z dig

Upper Desci1:u.tcs Basin Ground 1-·Vater Scn.d.y
Thoe U.S_ C--==-jlogic""lSurvey ir..ii:iaied a groundwater st1dy in 1993, to provide much
needed i:tfon:::..ation on the groundwaer resmm:es ofe Upper Deschutes Basin Tie
study are.a is shown inFigu.i.-e 1. Tne studywas conducted. in coopera~onwifu the .
Water Resources Department; the cities of Be..rid, R~.....mond and Siste..-r-s; Deschutes and
Jefferson counties; T'.neConfe:d.e!'aicl Tribes of theWarnSprings Reservation of
Oregon; the Ihlr<"_au of Re-...1.amation and.theU.S. Em,ironmentalProtectionAgency.
'. . .. . -=· . :- . . . . . . • . . : .. • ' ... - . .. . . . • ....•. ·- .;..:,.,.. - ..i.. •.. -:-•• :... ~. • • .. ' • •• • '•••:. ; i •

• • •.... • • ••- I • • • •• ,- •• • • • • • ••• ••-'" r., ::-; • • • :• .'• .• • • •

The objective of this t-no-ph.ase study is t proi;ide a quantitativeunderstanding of the
groundwat.er hydrology in theUpper DeschuiEs Basin in order to provide resource
manages, planners, and the general public thebest information avail -1:blewithwhich
tn make dedsions. · · ··

4Preliminary conclusions from the stayhave shown thatgroundwater originating in
] or flowing through.fheUpper Deschutes Basin discharges into relatively.sort reaches• .- .. . , . ' • .• • • ' .,, . . • ,,., •. .J''. • I } , J • • ' • . ..

· .°'a'
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f of the Deschul'es, Metolius aad Crooked Rivers above and within LakeBlly Chinook
Those conclusions are consistentwithprevious studies bySteams (1931) an~ Sceva
'\ (l968). Litt:lP.., ir an.y, groundwater leaves the.upper part of the basin as groundwater.
I Instead,.virtually all groundwaterdischarges to these rivers to become surface wafer.

lj On thebasis of data provided by current and previous studies,WRD staffhave .
II concluded thatconsumptivegroundwater use above-Lake Billy Ounook diminishes
I the surfacewaterflows downstream. Iiowever;lhe precise timingof that
diminishmentis notyet lcrtown. Issues of concern toWRD are impacts to scenic

waterway flows andseniorwater rightholders, including instreamwater rights, and
supplyingneededwafer to fileBasin.

OREGON SCENICWATF.RWAYS
. .

Requirements 0£ fue ScenicWaferways Act
The Sceni'-;Wa~·ays ·Act~-as voted into law inNovember, 1970 to protect the free­
fl.owing character ofdesignated rivers for fish,, wildlife and recreation and protectand
enluince se;rtlc, aesthetic, natural, recreation, scientific and fish andwildlife qualities
along scenicwaterways. Under this law, the poriion of the Deschutes River below the
Pelton Reregulation Dam to the ColUJitbia Riv~ (figure 2) is classilied asaRecreational
RiverArea e,..,_de the"ScenicWate...-wayAct (OAR736-040-0070).

TheWaerResour~ CQmmissionhas the aut..7.ority, delegaredbystate [ORS 390.835
(@)], to determine tie level ofstream fiow necessaryt supportrereaion, fish and
wildlif'Cy~·wi.th. s-::srricwate!"\•1rny flows. Inac::orda...TI.Cewith a 1988 Supreme Court
Deision (Diack vs. Cit"j'of Portland) th~Water Resou..-rces Commissionn:::u~find that
scenicwaterway flows willnotbe impaired before issuing newwar rigits.

ScenicWaterwayEiow Values
Various types ofdatawere used to <;ie'te!::mine v-alues associaiEd ·with cu..."'Ie."1tuses in
sce..Ttic waterways. Flows for re:::reatio~ fish andwidlifewere integrated. Generally,
the recomm.en.9-ed. flow isme flow necessary to support the currentrange of .scenic
waterwavuses andvalues.~

Boating and rafting are major recreational activities on this reach of theriver. Based on
an assessment of flow related andflowdependentuses, the flow range for recreation is
3000-8000 do.TheOregonDepartmentofF:ish andWildlife established a flow range of
30004500 fs forfish andwildlife habitat Scenic waterwav flows on theDesdi.utes• 41 • •

River from thePeltonReregulationDamto the mouthweredetermined afterpublic
hearingby the Commission in 191. Scenicwaterwayflows are presented inTable1'

GroUJJ.d.WaterAppropriation andScenicWaterwayManagement .
..As·originally enacted, theOregon _ScenicWaterwayActprohibitednew allocation of .
water from scenicwaterways 1unless the.WaterResourcesCommissiondeterminedthe' · ·
usewas consistentwith the.scenicwaterway law. In1995, the_Legis~~ e_na¥· ..· .
Senate Bill 1033 which amendedOregon's ScenicWaterwayAct (O~ 390.805-390.865). ·.

. . . ", . . ... .. .. . ~g~ 2 ·: - • . . . . . ,.. . . . . .... ·,...·.: ' ; .'...:. .. .. . .: . . ... . . . : ...... .: '. :.. .. , ' .. "'-.. .5­
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to clarify howthe Department: is to address the impacts ofgroundwater appropriations
onScenicWaterways. TheWater Resources Commissionadm:ini.sters and enforces the
groundwater provisions of the statute [ORS390.835 (9--13)].

The statute makes itclear thotthe amendments do notapply to applications for ground
waterrightswtless theDeparimentmakes a finding "thatthe useofgroundwater will
measurablyreduce the surfacewater flows necessary tomaintain the free-flawing
character of a scenicwaterway in quantities necessary for recreation,. fish andwildlife."
TheDepartmentreviews everygroundwater application to determineifthe usewill
measurablyreducesurfacewater flows. If thereareimpacts, the application.will be
denied unless mitigation isprovided. Each ground water permitor certificate issued,
whose source of appropriation iswithin or above a scenic waterway, is conditioned.
The conditionallows-~regulation·of the use ifdata available after the permitor
certi£i.cate'is issued shows that the appropriationwillmeasurablyreduce the surface
water flows n ec ess arytomaint.d.in th e free-fl o w in g char a ctero f the scenic waterway.

ffSince the amendmentswe..-re -adopted., ground waterpermits amounting to
(~ approx:ima~y207 cf:s have~issued in or above theDeschutes scenic wate..'"Wa.y.

INTREAM WATER RIGHTS

Provisions of InstreamWater Right Satuies •
Tne ability to iss:uewaa i:ighic for instreampurposes was c:rearedby the~gon
Legi..slai:!lre in1987. ~-amwat:r righb:i maybe established. to be..'lefit fish and
aquatic li.,.~, to prom.cl~wate:- forpollution abatementor to provide water forrecreation
purposes. Water rigis for tiesepurposesmay be applied forby OregonDearment
ofFish andWildlife, Depart=sentofEnvironmentalQuality orParis and Recreation
Department,. respectively. Ea.ch instr,, .,...., wat.er rightc~-tificat:e is:m.ed spednes the
reach of river to whichthe rightapplies and the rare of flownecessary to sa-:isfy the
right TI1e OregonWaterResources Deparmentholds and protects the inst.reamwater
rightfor the De-Tlefit of the State.. ·

Two separate instreamwaterrights havebeenissued t.o protEcts-.:iriacewaier flo'w\"5 in
the Lower DeschutesRiver fromPeltonRer-egulationDam to themouth atthe
Columbia River. Themostrecentright has a priority date ofJanuary 16, 1991, and is ·
the larger oftie two.Itwas issued for fshmigration,spawning,egg incubation, fry_
emergence and juvenilerearing. Instream flowvalues arepresented ifT'able 1."
Sig:,ific;mce of InstreamWaterRightFlows .
Insreamwaterrights have the same stats and effect as all otherwaterrights.The right

· has a,pri9.rity date and can.beregulated to serve saniorwater rights holders. The . .
existence ofan instream right, alongwith all otherpreviously-issuedwaterrights, is.
conside..i-ed in determiningwhetherwater is available fornew appropriations.Ne_w .
rights, otherthan instream flow rights; canbe issued onlyifsurface.~~~ is available.

Page 3
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ALLOCATIONPOUCY .

Since adopti.op of theWaterResource Commission's "AllocationPolicy'' in 1992 (OAR ·
690-410-070),wateravail.ability determinations havebeenbased on an 80%
exceedance"standard. Onlywhenwater is available greater that80% of the time can
additionalwaterrights be issued.. If groundwater development impacts sw:facewater
supply, the issuance of groundwater rights is alse subject to surfacewater availability.

TABLE1
This represents the amounts ofwater required to satisfy the instreamwaterrights a.nd
scenicwaterwayflaws. ·

FLOWNEEDS ONTIIEDESCHUTESRIVERATTHE MADRAS GAGE •

Instream""" Sce..."'lic
Water Water- Natural ci.J+ Madras Net

Month Right wav Flow Storage Gage Available--Jan 4500 4500 4310 -a 4310 -785 ~
:;...,.:,

Feb 4500 4500 4540 661 4290 g
Mar 4500 4500 5040 875 4380 - 555 q°Apr 4000. 4000 5280 649 3990 631
May 4000 .4000 5170 44° 3880 727 f__::,

1Jun 4000 400o 4850 4-79 3630 371
Jul 4000 4000 4090 489 3780 -399 wAug 3500 3500 3880 499 3770 t!_Q.. - -✓Sep 3800 3800 3980 359 3770 -179
Oct 3800 3800 4070 2° 3330 -323...,._...,
Nov 3800 3800 4130 . 793 4260 -43
Dec 4500 4.500 4230 713 4330 -983 ./
• Wat~Availability, Naru:tlEow and.Madrns Gags; basedon80% exc::ae~

c::ilcui.:itions. Units are c:wic feet persecnd (cf) rounded to tienearestwhole cfs•
Pioriiy date: 1/16/91- Ex.tends from PeltonRereglabionDar to m.autb. hi:streamWal:er Rigb.ts

do not have priority over lumanand livestock omsumpl:ion. ·
CU=ConsumptiveUse

Several conclusiorisare apparent from the table. Nowater isavailable for further.· · ··
diversionfrom the river belowPelton ReregulationDamduringninemonths of the
year. This is the directresultof subtracting established uses (ConsumptiveUse +
Storage) from the natural fl.ow. Whe!l. that dme:rence is less thanthe established scenic
waterway flow., nowater is available. The lastcolumn in the table indicates bvhow
much the scenic wate:'"W'ay flowand instreamwaterrightfail to bemet'-: · .,
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instreamwaterrights more than 80% of the time.

WATER RIGHTS ACTIVITY

Since adoption ofthe 1995 amendments to theScenicWaterwayAct, 165 new ground
water rights have been issued in theUpperDeschutes Basin, within theDesch.uies
GroundWaterStudyArea, appropriating justunder207 cfs. Of those, 177.cfs are for
primaryand29.9 cfs are for supplemental uses. Rights for these uses are conditioned to
be regulated if andwhen data and. analysis showtat theymeasmably reduce flows
necessary to maintain. the free flowing characterof the scenicwaterway.

Three hnndred thirty-ninegroundwaterrightshad been issued in the stu.dy area prior
to iimend;mentofthe ScenicWaterwayAct Tho~e rights amountto-a total of 201.8
cs-147.3 es for primary·and 54.5 cfs for supplemental use. These rights arenot
conditioned to allow regulation to benefitthe scenicwntexway.

Altogether,permits totaling408 cfs have been issuedwithin the study area.

II Applications for significant additional groundwater appropriations are currently
before theDepartment.

Economicgrowth in theDeschutes basin is robust Tnatgrowth demands water.
Surfacewater sources inmeDeschutes Basin are already fully appropriated and. not.
available for new development Tris means currentand future growthwill depend
heavily on groundwater. Yet, on the basis of current information, WRDwould notbe
able to approveapplicatiors for new ground water uses withoutadequate mitigation
measures, and infact, Inay soon face the obligation to cu..-r-±::ail some e..~.....ng ground
water uses ·in order to proi:ed sce.."'"licwater¼·ay flows, and seniorwater rights, includmg
insream water rights....
Examination of the resul~ of the nearly completed ground water study, state water
managementstatutes and Water Resources Cam.missionpolicies, alongwith an
awareness ofcurrentdevelopmenttrends in theDeschutes basin leads to the following
.conclusions:.., «,·...' ·- " ..7:,··,· ·•.. :· ·.5+

...

,.

►

..

Continued economic growth in tie basinwillrequire additionalwater supplies.

Groundwaterin the upper basin is tributary to surfacewafer.
~ . . . . . '

Consumptive groundwater use in the upper basin reducessurfacewater
availability in thelower river.

Under theDepartments allocation policy,water is notavailable in theDeschutes

P:i.:,oe 5
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. .
River belowPeltonReregulationDamfornew consumptive uses ninemonths of
the year.

► Surface water resources "Within the basinare currently allocated to consumptive
rights, instreamwater rights and scenic waterway flows. Because of the
interconnectionofgroundwater and surface water, groundwateruseplaces
further demands on surfacewater resources. If it isnece.ssarytomitigate those
demands on the surfacewater resources, additional supplies ofwaterwillbe
necessaryto accomplish the mitigation. It is unlikely thatsufficientwaterexists
in theDeschutes 'Basin to satisfy all these needs.

Groundwater rights issuedsince the 1995 amendments to the ScenicWaterway
Actare subject to regulation to the benefit of the scenic waterway.

► Groundwater rights issued sinceJanuary 16, 1991, are subject to regulation to
the benefit ofthe :irurtreamwater rights below PeltonReregulaiionDam.

► Mitigation or creativewatermanagementplanningmayhelp to allow continued
exercise of issued rights or issuance of new rights.

• TheWaterResources Deparent is committed to finding ways to supplywater
necessa...-y to accommodate growwhile protecting .ir...strea.m values repre;;ent:d.
by scenicwaterway flows and insream water rights. ·

DISCUSSIONTOPICS
The f o ll o wing topi cs are intended to s timulate d:i.e cu.s si o n with basinw a ter u s ersand

decisionmakers and lead to a complete listof optionsfor resolving the currentwater
supply issues.

►

►

►

►

Mitigation opportunities and impacts.

Administrative tools availabie to theWaterResources Department
BasinFlanOass:iftcation

,.. BasinPlanWithdrawal
► Critical GroundWaterArea de:hiration.
► · Regulationforgroundwater/smfacewaterinte!fe_euce ·· ·
► Regulationunder pemrit conditions . ,_.:...
25an 4 .«-4.2-l- z.:i.- , ,1+",etPotential surface storage options. y

Potential artificial groundwater recharge opportunities.

Alternative surfacewatermanagement scenarios.

,• ...... . . . :.. ·...· ·.



Tl·IE DESCHUTES BASIN.-'IN-- ·.(; ·.. _
JEFFERSON, DESCHUTES, AND ;

CROOK COUNTIES ' ·:- ..

'· -i.

,,-
LI..

...
. .

.. ··.. .

. · .....
::.:.

. . :... -. ·~ ..

:_.: . :. :.·

rrl, .. ,•.
's... :•:

·.::, .
C7l :..

.· ...

. , ...
'"·

1:1,000,ooa
1
·' 10 O 10 201 MIies
EE-Pl

10 O Io 20 lO '10 SQ K!lomclats,-_ --,

. .•

CIC)
0
0

Q1I

CIC)

l­
'\
t?
0
II)

il

II)..,
CIC)
0



Al.1:.k 1U:.'S'C1
~ 009

•Redmond

Si v

D,;

,,...........-T=1oS=.!':u:
Srwe.?±ri

. Bc:'d
Li:lc coroiYc::::cm
Lrt:a
Lab:

· DESCHUTES BASIN
STATE SCENIC
WATERWAYS

10

10 · a
E

1:1,100,000
0 10 . 20 Miles

10 20 ..JO 40 50 iatomctcs



STATE OF OREGON

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97310

The specific limits for the use are listed below along with
conditions of use.

Source: DESCHUTES RIVER TRIBUTARY TO COLUMBIA RIVER

County DESCHUTES Ff€rSo)
Purpose: Provide adequate flows to maintain a significant salmon,

steelhead and trout fishery. These flows will also
provide for recreational fishing, drift, and power
boating, and aesthetics in a state and federal scenic
waterway

To be maintained in:

DESCHUTES RIVER AT PELTON REGULATION DAM AT RIVER MILE 100.1
(SESW, SECTION 1, T10S, R12E, WM) TO THE CONFLUENCE WITH THE
COLUMBIA RIVER (SWSW, SECTION 24, T2N, R15E, WM)

The right is established under Oregon Revised Statutes 537.341.

The date of priority is 10/2/89.

The following conditions apply to the use of water under this
certificate:

1. The right is limited to not more than the amounts, in
cubic feet per second, during the time periods listed
below:

Anadromous and resident fish passage and spawning:
JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3000 3000 3500 3500 3500 3500 3000 3000 3000 3000 3000 3000

Recreational fishing/boating:
JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
3000 3000 3500 3500 3500 3500 3000 3000 3000 3000 3000 3000

2. The water right holder shall measure and report the in­
stream flow alone the reach of the stream or river
described in the certificate as may be required by the
standards for in-stream water right reporting of the
Water Resources Commission.

3. For purposes of water distribution, this instream right shall
not have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is
not in addition to other instream flows created by a prior
water right or design.ated minimum perennial stream flow.

5. The flows are to be measured at the lower end of the scream
reach to protect necessary flows throughout the reach.

Witness the signature of the Water Resources Director,
affixed OCTOBER 21, 1996.

i
I
I
i
1·

i·
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STATE OF OREGON

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

Oregon Water Resources Department
158 12th Street NE
Salem, Oregon 97310

The specific limits for the use are listedbelow along ·with conditions of use.

Source:

County:

Purpose:

DESCHUTES R TRIB COLUMBIA R

Jefferson/Wasco

Migration, spawning, egg incubation, fry emergence, and juvenile
rearing.

To be maintained in:

DESCHUTES RIVER FROM PELTON REGULATION DAM, RIVER MILE 100.1 (SESW, SECTION l,
T10S, R12E) JEFFERSON COUNTY; TO THE MOUTH, RIVER MILE 0.0 {SWSW, SECTION 23,
T2N, RISE) WASCO COUNTY

The right is established under Oregon Revised Statutes 537.341.

The date of priority is 1/16/91.

The following conditions apply to the use of water under this certificate:

1. The right is limited to not more than the amounts, in cubic feet,per
second.~during the time periods listed below:

Jilli
45OO
4$00

FEB
4500
«560

MAR
4500
4000

APR
4000
4000

MAY
4000
4000

JUN
4OOO
◄000

JUL
4OO0
15OO

AUG
)500
1600

SEP
)$500
)1100

OCT
1100
)000

NOV
llOO
1OOO

DEC
)100
◄'JiOO

2. The water right holder shall measure and report the in-stream
flow along the reach of the stream or river described in the
certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. For purposes of water dis~ribution, this instream right shall not
.have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is not in
acdition to other insream flows created by a prior water right or
designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of the stream reach
to protect necessary flows throughout the reach.

Witness the sicnature of the Water Resources Director,
affixed OCTOBER 21, 1996.

Recorded in State Record of Water Right Certificate number 73237.

IS 71194



I PACIFIC
920 S.W. Emkay Dr., Suite C-10
Bend, Oregon 97702

July 2, 1999
RevisedFebruary 9, 2000

Mr. Dwight French
Oregon WaterResources Department
158 12h Street NE
Salem, OR 97310

5

RE: Eagle Crest ill
OWRDFile No. G-14857
Deschutes Basin GroundwaterWithdrawal
Mitigation Plan
WHP File No. 526-0107

DearDwight:

Thank you for your continuing assistance on the pending groundwater appropriation application for Eagle Crest,
Inc. in the Deschutes River Basin. We received an initial review which described the potential for a
groundwaterconnection to Deschutes River surface water flows. I have compiled the followinig mitigation plan,
intended to offset any impacts to surface water from our proposed groundwater withdrawal. Your review and
approval are respectfully requested.

Eagle Crest Ill Introduction

Eagle Crest III is a proposed expansion of the existing Eagle Crest Resort, located approximately fourmiles west
of Redmond, Oregon. Eagle Crest Ill will encompass approximately 480 acres. apprt)Ximatcly 900 resort
dwelling units, and appropriate recreational amenities. No golfcourse, nor significant irrigation requirements arc
expected. Eagle Crest Ill will be operated and managed as an integral part ofthe existing resort.

The domestic water supply requirements for Eagle Crest III will be provided by a new groundwater well and a
connection to the existing domestic water distribution system. The connection co the existing systemwill provide
a redundant backup supply for che entire resort, sharing reservoirs and distribution piping, and improving the
overall efficiency of the watersupply system.

Water Right Summary

Eagle Crest, Inc. has filed an application for a quasimunicpal groundwater appropriation to serve the Eagle Crest
expansion. The pending water right application seeks a maximum diversion of 3.34 cfs.

Water consumption a a destination resort is very different from the domestic consumption at a municipality. The
occupancy at a destination resort will typically be high during the summer season. relatively high during the
winterweekends or holidays, and very low the rest ofthe time. Wateruse varies significantly between weekends
and weekdays, between the seasons of the year, and even during the hours of the day.

(541) 3884255 Fax (541) 388-4229 Planning • Engineering • Surveying • Landscape Architecture
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Groundwater wells at Eagle Crest will pump directly into the waler distribution system whenever the project
reservoirs are drawn down. The well pump will operate for a very short duration during the slack season of the
resort, and will operate many more hours per day during the busy season. The maximum diversion requested
in the water right application will only be required u few days of the year and only after full buildout of
the resort. ·

Consumptiye_Use ofateratEugle Crest

We can estimate the water consumption for the proposed expansion of Eagle Crest by utilizing historical
consumption from the existing resort development. We utilized water meter records from the existing resort
wells to determine the average total water consumption for each dwelling unit, on an annual basis. We used this
actual average water consumption and applied it to the proposed 900 units at Eagle Crest ID. to determine the
total volume of water required on an annual basis, at Eagle Crest ill.

Sewage at Eagle Crest is collected in a community sewer system. treated, and discharged in a subsurface
drainfield. The sewage drainfield represents a recharge to the groundwater system. In the Deschutes Basin
Groundwater Study, the recharge from sewage drainfields was considered to offset the consumptive use of
groundwater. We have agnin utilized the existing resor units to estimate the average annual volume or sewage.

Our historical records at Eagle Crest demonstrate that a typical residential unit at Eagle Crest will require 0.28
acre feet of water from the domestic water supply system each year. This consumption is offset by a sewage
contribution of0.15 cubic feet. The net consumpcive use is 0.13 acre feet per year.

Ac Eagle Crest III, the 900 proposed residential unit.S are expected to result in a total consumptive use. at full
buildout, of 115 acre feet per year. This net consumptive use of the groundwater withdrawal should be mitigated,
proportionally. to buildout of the resort expansion. to prevent impacts on surface water flows in the Deschutes
basin.

We recognize that waler consumption will vary from year to year and from neighborhood to neighborhood. Our
calculations provide an estimate only. Actual consumption at Eagle Crest Ill can be measured accurately and
adjustments made as the resort develops.

Groundwater Mitigation Concept

The Oregon Warer Resources Department has determined from an extended groundwater study in the Deschutes
basin that significant groundwater is available. Groundwater in the Deschutes basin typically discharges to the
Deschutes River in the general vicinity of Lake Billy Chinook. Because of this connection between the
groundwater and the surface water, and because all surface water rights are not met in the lower Deschutes River.
groundwater withdrawals require some mitigation.

The Oregon Water Resources Department established a Deschutes Basin Task Force to evaluate water supplies,
establish a reliable source of water for users in the basin, and to develop a mitigation plan to accommodate
groundwater withdrawals in the Deschutes Basin. A task force has been formed and is currently operating
effectively. While the Deschutes Basin Task Force develops its findings and recommendations on a long-term
water supply for the basin, water right permit applications have been placed on administrative hold. Once the
work of the Task Force is completed. then regional-wide mitigation should be made available to users throughout
the Deschutes Basin, and pending or new appropriation applications can be processed. The on-going work of the
Task Force has provided significant guidance to Eagle Crest in establishing an appropriate mitigation pla.
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Eagle Crest proposes mitigation for the total consumptive use of groundwater at the proposed resort expansion
project. Eagle Crest proposes to mitigate the proposed groundwater withdraw] with the dedication of irrigation
rights co an instream use. This proposal assures an immediate and effective mitigation to cover the immediate
water needs ofEagle Crest.

The middle reach of the Deschutes River immediately below Bend, may very well have the greatest need for
surface water mitigation. Eagle Crest proposes lo dedicate surface water to an instreamuse, below the City of
Bend. as mitigation for a groundwater withdrawal. This proposed mitigation should have the greatest heneficial
effect on the Deschutes River because it adds water in the lowest flow section of the river and adds water that can
subsequently be stored at Lake Billy Chinook.

Eagle Crest will not consume any appreciable volume of water over the next few years. because of the land use
approval schedule and initial construction. Water consumption of Eagle Crestwill grow slowly as residences arc
built and homes occupied. Based upon our experiences at the existing resort, we would expect 10 to 20 years to
approach full buildout of the resort. For the purposes of chis mitigation, we have assumed residential building
construction would start in the year 2000 and we have assumed the expansion project would approach full
buildout 10 years later. We propose chat the dedication of surface water to an instream use be implemented
within two years after OWRD issuance of the groundwater p.ennit. to assure gallon for gallon mitigation for the
near-term development of the resort. Likely, the mitigation will exceed the actual consumption based upon this
schedule. The Eagle Crest groundwater appropriation will be limited to the amount mitigated. As the
Deschutes Basin Task Force completes their work, Eagle Crest will have the right to choose the regional Task
Force mitigation or to dedicate in-stream rights.

Water Right Transfer To An Instream_Lease

Eagle Crest, Inc. owns a Swalley Inigation Dislricc wacer right under Ccrlificaces No. 29054 and 29056. The
water right is currently utilized to inigatc a golf course and grounds on a porion of the existing resort. Eagle
Crest proposes to tnmsfcr the appropriate acreage of the existing Swalley Irrigation water right to offset the
consumptive use of water on the expansion project, on a gallon for gallon basis. As noted. Eagle Crest may also
elect to choose the regional Task Force mitigation. but appropriate mitigation must be in place before
groundwater withdrawls may occur.

The following diversion rates and schedules are specified in the referenced Swalley Irrigation District permit:

► April 1 lo April 30 and October l toNovember 1:► May I toMay 14 and September 15 to September 30:
May 15 to September 14:

.OJ 2CFS/ACRE

.016 CFS/ACRE
.030 CFS/ACRE.a, +

These diversion races include a 43% canal transmission loss. Excluding the canal transmission loss reduces the
proposed mitigation to 57% of the rates shown. The OWRD special order for the Swalley Irrigation District
rights further describes a maximum diversion of 9.56 acre-feet for each acre irrigated, again including the canal
conveyance loss. The total diversion is equivalent to 5.46 acre-feet for each acre irrigated. excluding the canal
conveyance loss.

Eagle Crest, Inc. proposes to dedicate 2l acres of the Swalley Irrigation District right to an inst.ream use to
mitigate appro,:.imately the estimated total consumptive use of water at Eagle Crest III. Eagl¢ Crest is proposing
to dry 21 acres of grounds that are currently irrigated, and transfer those water rights to an instream use for
mitigation.
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· The regional mitigation strategy for the Deschutes Basin, currently being developed by the Deschutes Basin Task
Force, may provide an alternative forEagle Crest to mitigate consumptive use. Eagle Crest reserves the right to
tither participate in the regional mitigation or deliver the 21 acres of the Swalley Irrigation District right. to
provide the needed mitigation. Regardless of the selected mitigation, the acrual consumptive use of water at
Eagle Crest ill will be metered and groundwaterwithdrawls will be limited to the amount mitigated.

Summar

1n summary, Eagle Crest is proposing a 480 acre destination resort development. A new groundwater well is
required to serve chat proposed development. Because groundwater and surface water are connected in the
Deschutes basin and surface water rights are not met, then mitigation is required to offset potential surface water
impacts. Eagle Crest has calculated the estimated total consumptive use of groundwater at the proposed
development project and is prepared to mitigate the withdrawal bydedicating surface water irrigation rights co an
instream use and/or participating in the regional mitigation solution being developed by the Deschutes Basin
Task Force.

The Swalley Irrigation water rights will remain in the Deschutes River, rather than being withdrawn at the City of
Bend. This mitigation will provide a significant benefit to the middle reach of the Deschutes River. which has
historically experienced low summer time flows. Mitigation in the middle reach of the Deschutes River has been
identified by the Deschutes Basin Taskforce as a very desirable outcomeof the mitigation program.

Your review and approval of this mitigation plan are respectfully requested. Upon approval, we would expect
that the pending Engle Crest permit processing wou]d proceed. Subject to the outcome of that standard water
right application process, a water right permit will be issued.

Please consider my comments and recommendations and never hesitate to contact me if you have questions or
need additional information.

Very TrulyYours,

W2AC~2L_
Thomas A. walker, P.E, C.W.R.E.
Vice President

Cc: Alan VanVliet

DIU2090U.d&

TOTL P.14



►
►
►

Non-Canceled rights only
Primary diversions only
Groundwater rights included

►
►

Surface water rights not included
Reservoir rights not included

»

Irrigation Fish/Wild Agriculture Industrial Municipal Domestic Recreational Misc. Total

1. Amount of Permitted Water, Divided by Permits issued CFS or Permits iu AF

cfs 390.8 0.7 0.02 18.3 176.5 23.5 5.60 5.9 621.)

AF 0.00 0.00 0.00 0.00 0.00 0.00 0.00 2.23 2.23

TOTALS DY USE, GroundyatrRights

2. Combined Rights

cfs 390.8 .7 .02 18.3 176.5 23.5 5.6 5.9 621.3

AF 282,927.5 506.8 14.5 13,248.7 127,780.7 17,013.3 4,054.2 4,273.7 449,804.8
'

3. Total Consumed (see summary table on page 1 for consumptive use coefficients)

cfs 67.44 0 .OJ J.83 87.9 4.7 0 ? 161.88

AF 48,826.33 0 7.25 1,324.9 63,637.0 3,402.7 0 ? 117,198.18

4. Water rights subject to scenic waterway condition, permitted and consumptive use

Permitted 25.03 0 .02 9.85 62.64 l.79 0 0 99.32
CFS

AF 18,118 0 16 7,129 45,349 1,296 0 0 71,908

Consumptive 14.48 0 .01 1.00 13.58 .36 0 0 29.43
CFS

AF 10,486 0 8 726 9,827 259 0 0 21,306

Total acres irrigated (PRIMARY) : 27,277.28 (calculations for consumptive use basedjust on primary)
Total acres irrigated (SUPPLEMENTAL): 15177.42

Note: Consumptive use estimates include all groundwater rights. However, the water availability estimates do not include
groundwater rights until after July, 1995, when any water rights that were issued continued a permit condition that requires

gulation in case of interferencewith senior water rights.
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Basin: DESCHUTES
Stream: DESCHUTES
Water Availability
Time: 07: 59

DETAILED REPORT ON WATER AVAILABILITY §
Exceedance Level: 80

Rab SHITIKE CR @ PELTON DAM
Subbasin: 0103400000000000 ID Number: 30530643

Date: 04/29/1999
------------------------------------------------------------------------------

Month Natural
Stream
Flow

CU+ Stor
Prior to
1/1/93

Net Min. CU + Stor
Flow After

1/1/93 1/1/93--
Net Min. Instream Net

Flow Water Water
Now Rights Available

------------------------ ... ----------------------------------------------------
1 4310.00 620.00 3690.00 41.80 3648.00 4500.00 -852.00
2 4540.00 679.00 3860.00 43.10 3817.00 4500.00 -683.00
3 5040.00 933.00 4110.00 64.40 4046.00 4500.00 -454.00
4 5280.00 958.00 4320.00 68.00 4252.00 4000.00 56'«
5 5170.00 1140.00 4030.00 39.80 3990.17 4000.00 -9.83
6 4850.00 1200.00 3650.00 82.50 3568.00 4000.00 -432.00
7 4090.00 996.00 3090.00 82.60 3007.00 4000.00 -993.00
8 3880.00 865.00 3010.00 82.40 2928.00 3500.00 -572.00
9 3980.00 727.00 3250.00 82.20 3168.00 3800.00 -632.00

10 4070.00 755.00 3320.00 39.30 3281.00 3800.00 -519.00
11 4130.00 815.00 3310.00 39.30 3271.00 3800.00 -529.00
12 4230.00 737.00 3490.00 39.30 3451.00 4500.00 -1049.00

Stor 3590000 624000 2970000 42200 2930000 2930000 155000

DETAILED REPORT OF ISWRs
--4sin: DESCHUTES
Stream: DESCHUTES R ab SHITIKE CR @ PELTON DAM
Water Availability Subbasin: 0103400000000000
Time: 07:59 Date: 04/29/1999
-------------------------------------ISWRs------------------------------------
[ APP #] -90so6c] o ] o ] o [ o [ RESULTANT [

[STATUS] Scenic Www]

1 4500.00 .00 .00 .00 .00 4500.00X
2 4500.00 .00 .00 .00 .00 4500.00X
3 4500.00 .00 .00 .00 .00 4500.00X
4 4000.00 .00 .00 .00 .00 4000.00X
s 4000.00 .00 .00 .00 .00 4000.00X
6 4000.00 .00 .00 .00 .00 4000.00X
7 4000.00 .00 .00 .00 .00 4000.00X
8 3500.00 .00 .00 .00 .00 3500.00X
9 3800.00 .00 . 00 .00 .00 3800.00X

10 3800.00 .00 .00 .00 .00 3800.00X
11 3800.00 .00 .00 .00 .00 3800.00X
12 4500.00 .00 .00 .00 .00 4500.00X
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Basin: DESCHUTES
Stream: DESCHUTES
Water Availability
Time: 07:59

DETAILED REPORT ON WATER AVAILABILITY
· Exceedance Level:@

Rab EAGLE CR
Subbasin: 0103000000000000 ID Number: 30530627

Date: 04/29/1999

Month Natural
Stream
Flow

CU+ Stor
Prior to
1/1/93

Net Min. cu+ Stor
Flow After

1/1/93 1/1/93

Net Min. Instream Net
Flow Water Water
Now Rights Available

1 4700.00 625.00 4070.00 41.80 4028.00 4500.00 -472.00
2 5070.00 686.00 4380.00 43.10 4337.00 4500.00 -163.00
3 5640.00 931.00 4710.00 64.40 4646.00 4500.00 146.00
4 5920.00 884.00 5040.00 68.10 4972.00 4000.00 972.00
5 5710.00 1010.00 4700.00 39.90 4660.00 4000.00 660.00
6 5260.00 1050.00 4210.00 82.50 4127.00 4000.00 127.00
7 4420.00 822.00 3600.00 82.70 3517.00 4000.00 -483.00
8 4160.00 745.00 3410.00 82.50 3327.00 3500.00 -173.00
9 4260.00 638.00 3620.00 82.20 3538.00 3800.00 -262.00

10 4370.00 714.00 3660.00 39.40 3621.00 3800.00 -179.00
11 4460.00 814.00 3650.00 39.30 3611.00 3800.00 -189.00
12 4600.00 739.00 3860.00 39.30 3821.00 4500.00 -679.00

Stor 4030000 579000 3450000 42200 3410000 2930000 487000

DETAILED REPORT OF ISWRs
Basin: DESCHUTES
Stream: DESCHUTES Rab EAGLE CR
Water Availability Subbasin: 0103000000000000
Time: 07:59 Date: 04/29/1999
-------------------------------------ISWRs------------------------------------
1 APP #] -90506B I 70087B I 71194B I O I O I RESULTANT I
[STATUS] Scenic WW] cert.[ Cert. I

1 4500.00 3000.00 4500.00 .00 .00 4500.00Xx
2 4500.00 3000.00 4500.00 .00 .00 4500.00X
3 4500.00 3500.00 4500.00 .00 .00 4500.00X
4 4000.00 3500.00 4000.00 .00 .00 4000.00X
5 4000.00 3500.00 4000.00 .00 .00 4000.00X
6 4000.00 3500.00 4000.00 .00 .00 4000.00X
7 4000.00 3500.00 4000.00 .00 .00 4000.00X
8 3500.00 3500.00 3500.00 .00 .00 3500.00X
9 3800.00 3500.00 3800.00 .00 .00 3800.00X

10 3800.00 3000.00 3800.00 .00 .00 3800.00X
11 3800.00 3000.00 3800.00 .00 .00 3800.00X
12 4500.00 3000.00 4500.00 .00 .00 4500.00X
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Basin: DESCHUTES
Stream: DESCHUTES
Water Availability
Time: 07:59

R @ mouth
Subbasin: 0100000000000000 ID Number: 14103000

Date: 04/29/1999

DETAILED REPORT ON WATER AVAILABILITY
Exceedance Level:

------------------------------------------------------------------------------
Month Natural

Stream
Flow

CU+ Stor
Prior to
1/1/93

Net Min. CU+ Stor
Flow After

1/1/93 1/1/93

Net Min. Instream
Flow Water
Now Rights

Net
Water

Available
------------------------------------------------------------------------------

1 4970.00 640.00 4330.00 43.30 4287.00 4500.00 -213.00
2 5530.00 700.00 4830.00 45.00 4785.00 4500.00 285.00
3 6140.00 960.00 5180.00 66.00 5114.00 4500.00 614.00
4 6470.00 930.00 5540.00 69.90 5470.00 4000.00 1470.00
5 6220.00 1120.00 5100.00 39.90 5060.00 4000.00 1060.00
6 5560.00 1170.00 4390.00 82.60 4307.00 4000.00 307.00
7 4610.00 910.00 3700.00 82.80 3617.00 4000.00 -383.00
8 4320.00 820.00 3500.00 82.60 3417.40 3500.00 -82.60
9 4410.00 700.00 3710.00 82.30 3628.00 3800.00 -172.00

10 4520.00 760.00 3760.00 39.60 3720.40 3800.00 -79.60
11 4610.00 820.00 3790.00 39.80 3750.20 3800.00 -49.80
12 4820.00 750.00 4070.00 40.20 4030.00 4500.00 -470.00

Stor 4360000 616000 3740000 42800 3700000 2930000 769000

DETAILED REPORT OF ISWRs
Basin: DESCHUTES
Stream: DESCHUTES R @ mouth
Water Availability Subbasin: 0100000000000000
Time: 07:59 Date: 04/29/1999
-------------------------------------ISWRs------------------------------------
[ APP #] -90506A] 70087A] 71194A] o [ o ] RESULTANT ]

[STATUS[ Scenic WW] Cert. I Cert. I
1 4500.00 3000.00 4500.00 .00 .00 4500.00X
2 4500.00 3000.00 4500.00 .00 . 00 4500.00X
3 4500.00 3500.00 4500.00 .00 .00 4500.00X
4 4000.00 3500.00 4000.00 .00 .00 4000.00X
5 4000.00 3500.00 4000.00 .00 .00 4000.00X
6 4000.00 3500.00 4000.00 .00 .00 4000.00X
7 4000.00 3500.00 4000.00 .00 .00 4000.00X
8 3500.00 3500.00 3500.00 .00 .00 3500.00X
9 3800.00 3500.00 3800.00 .00 .00 3800.00X

10 3800.00 3000.00 3800.00 .00 .00 3800.00X
11 3800.00 3000.00 3800.00 .00 .00 3800.00X
12 4500.00 3000.00 4500.00 .00 .00 4500.00X
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WATER AVAILABILITY TABLE

Basin: DESCHUTES Exceedance Level.()
Water Availability Subbasin: 0103400000000000 (and Nested Subbasins) ?'/
Time: 07.59 Date: 04/29/1999
------------------------------------------------------------------------------
Item # W.A. Subbasin Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Sto
------------------------------------------------------------------------------

1
2
3

0100000000000000
0103000000000000
0103400000000000

NO YES YES YESYES YES NO
NO NO YES YES YES YES NO
NO NO NO YES NO NO NO

NO
NO
NO

NO NO NO
NO NO NO
NO NO NO

NO YES
NO YES
NO YES

STREAM NAMES
Basin: DESCHUTES
Water Availability Subbasin: 0103400000000000 (and Nested Subbasins)
Time: 07:59 Date: 04/29/1999

WAB # Stream Name Tributary to

0100000000000000 DESCHUTES R@ mouth COLUMBIA R
0103000000000000 DESCHUTES Rab EAGLE CR COLUMBIA R
0103400000000000 DESCHUTES Rab SHITIKE CR@ PECOLUMBIA R

LIMITING WATER AVAILABILITY SUBBASINS
water Availability Subbasin: 0103400000000000
Basin: DESCHUTES •
Time: 07:59

Exceedance Level: 80
Date: 04/29/1999

Month Limiting
Subbasin

Stream Name Water
Available?

Net Water
Available

------------------------------------------------------------------------------
1 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -852.0
2 0103400000000000 DESCHUTES R ab SHITIKE CR@ PE NO -683.0
3 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -454.0
4 0103400000000000 DESCHUTES R ab SHITIKE CR@ PE YES 252.0
5 0103400000000000 DESCHUTES R ab SHITIKE CR@ PE NO -9.8
6 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -432.0
7 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -993.0
8 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -572.0
9 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -632.0

10 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -519.0
11 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -529.0
12 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE NO -1049.0

Stor 0103400000000000 DESCHUTES R ab SHITIKE CR @ PE YES 155000.0
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For Leases of ExistingWater Rights for lnstream Use

Please type or print in dark ink. Ifyour application isfound to be incomplete or inaccurate, wewill return it toyou. Ifany
requested information does not apply to your application, insert "nla." lfyou need addional space to answer any ofthe
questions, attach a separate sheet ofwriting paper and referencethe section number and qucstio1i

1. APPLICANT INFORMATION DRAFT
This Lease Agreement is between:

Lessor #1:
(Name, address and telephone number)
Eagle Crest Partners, Limited
P.O. Box 1215 Redmond, 0R 97756
(541) 923-0807

Lessor #2,3, etc.:
(Name, address and telephone number)
,Swalley Irrigation District

64697 Cook Ave. Tumalo, OR
(541) 388-0658

The water right to be leased is located in_Deschutes

Lessee:
(Name, address and telephone number)

(County)

Trustee:
Oregon Water Resources Department
158 12th Street. NE
Salem OR 97310
(503)378-8455

SECTION I

1.1 Lessor #1 is the owner, or authorized agent for owner (Exhibit A}, of property highlighted in
Exhibit B.

1.2 Lessor #2is the (Check one) [If Agreement includes multiple lessors, complete same for each
additional party.]:

,
n

the Swalley Irrigation
Official representative of : District~ :. , the irrigation
district which conveys water to the subject water rights.
Owner, or authorized agent for owner, of the storage facility which is the
source of the subject water rights.
Another party with an interest in the subject water rights representing

Instream Lease Agreement/ 1
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1.3 Exhibitccontains copies of all certificated, decreed or permitted rights attached to the prop­
erty in Exhibit B. Those rights are listed below as follows [Use additional sheet, if necessaryJ:

Permit No. _

Permit No.
Decree Vol. 16 order Record Water Resources

Director

Certificate No. 290 5 4

Certificate No. 2905 6

Page No. 1 5 B & 395

Page No. Decree _

1.4 SubjectWater Rights. Lessor proposes to lease all/a portion of the water rights listed in 1.3,
above. -.

Municipal Domestic ar
Industrial

The right(s) to be leased are further described as follows:

Certificate /Reiko.:_29054_and29056
Priority date: 09-01-189?Tye of use: Irrigation,

Place of use: Reference the attached exhibit

(If original use is irrigation, include map of irrigated lands in Exhibit D.)
Number of acres, if for irrigation __2_1 _

Acre feet of storage: __N_I_A _
cfsRate:· 012 to -0302Duty:9.56 Ac-Ft/Ac-year Including a 439 Erar

mission loss.Season of Use:. April l thru November l. . .
Point(s) of Diversion (POD): SEl/4 NEl/4 sec29 Tl 7S Rl 2£

Conditions or other limitations. if any: Reference the attached order approvir

an additional point of diversion.

1.5 Validity of Rights. Lessor#1 attests that the subject water rights are legally valid by having
been beneficially used according to the terms of the right or permit. If the right is for irrigation,
beneficial must have occurred in the last five years on all lands indicated in Exhibit D.

1.6 Lease. All Lessors agree to lease the water rights listed in 1.4 for instream use for the term of
this Agreement through Lessee to Trustee, the Oregon Water Resources Department, pursu­
ant to the provisions of ORS 537.348(2) and OAR 690-77-0077.

1.7 Suspension of original use. During the period of the lease, the owner agrees to suspend
use of water allowed under the subject water rights and under any water right that is supple­
mental to the subjectwater rights.

1.8 Water use reporting. The Trustee agrees to fulfill legal obligations related to water use
reporting.

SECTION II

2.1 Public Use. The public use served by the amount, timing and location of the instream use
provided for under this lease is (Select one):

1.1 Mitigation of a deficiency in the watersupply for an existing instream
water right or minimum streamflow located _

Instream Leasc Agrcement/ 2
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u

Mitigation of a deficiency in water supply identified in an application for an
instream water right or Diack flow located .

A specific use or need identified by DEQ, Parks or ODFW and further
described in Exhibit E.

Provided by evidence contained in Exhibit E, such as a signed statement
by Lessee, or other party. explaining how the lease would benefit recre­
ation, scenic attraction, aquatic and fish life, wildlife habitat and ecological
values, pollution abatement, navigation or other public uses.

2.2 lnstream use created by lease. The instrearn,.use to be created is described as follows:

""°t"" Rotors-s

kl

Tributary to Columbia in theDeschutesBasin.
Location Deschutes River - between the City of' Bend and the mout
[Identify applicable points or reaches of instream use by river mile, de-
scription or map.] '
Priority date: September 1, 1899
Use: Described in Section 2.1, above
Total volume: +/-115 Ac-Ft

Rate in cfs: • o l 2 to . 030 cf s Ia c

Period of use: Arpil 1 thru November 1

Conditions to prevent or mitigate injury, if any: _

2.3 Term of lease.This Lease shall commence on ------------
(not before execution by the parties) and continue through the foll owinq two yea rs.

2.4 Compensation. The Lessor has agreed to lease subject water right for the sum ot $1.00,
other valuable considerations and for the benefit of the state of Oregon.

2.5 Flow protection. The Trustee will regulate use of water from the source, subject to prior
appropriation and the agency enforcement guidance, to assure the water is delivered to the
point of diversion, and through the reach past junior downstream users, so long as flow is
sufficlent to meet the demand under priority date of the new instream use (see Section 2.2).
No party is required to continuously measure the flow of the waterway described in Section 2.2.

Optional Provisions
2.6 Additional monitoring. Lessor/Lessee intends to manage and particlpate in the protection of

the instream use by: (Describe plans)

2.7 Modification or termination provisions. (Describe any such provisions)

Istream LeaseAgreement/ 3



Certificate of Service

I certify that on July 21st, 2000 I filed this Petition for Reconsideration by messenger
delivery to theWater Resources Department at the address set forth below. I further certify that
I served a copy of the said Petition for Reconsideration to persons listed below by mailing said
copies to the addresses set forth below, first-class mail, postage pre-paid, in the United States
mail from Portland, Oregon on July 21, 2000.

Paul Cleary, Director
Water Resources Department
158 12th Street NE
Salem, OR 97310

William D. Lyche
Eagle Crest, Inc.
P.O. Box 1215
Redmond, OR 97756

RECEIVED
JUL 2 1 2000

WAIEH HE;SORES DEpp
SALEM, OREG '



BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter ofWater Right
Application G 14857 in theName
ofWilliam D. Lyche, for Eagle Crest
Inc.,
Applicant

)
)
)
)
)

ORDER ON RECONSIDERATION

Appeal Rights

This is a final order in other than contested case. Pursuant to ORS 536.075 and OAR 137-004­
080 and OAR 690-001-005 you may either petition the Director for reconsideration ofthis order
or petition for judicial review of this order. As provided in ORS 536.075 , this order is subject to
judicial review under ORS 183.484. Any petition for judicial review of the order must be filed
within the 60 day time period specified by ORS 183.484(2).

Background

On May 26, 2000, the Oregon Water Resources Department ("Department") through its Director,
Martha Pagel, issued its Final Order Approving Application and Denying Protest forApplication
G 14857.

On September 19, 2000, the Department on its ownmotion issued an Order Allowing
Reconsideration of its May 26, 2000 order.

Findings of Fact and Conclusions of Law

Under ORS 390.835 the "highest and best uses of the waters within scenic waterways are
recreation, fish and wildlife uses," and the "free-flowing character of thesewaters shall be
maintained in quantities necessary for recreation, fish and wildlife uses." Accordingly, no new
water diversion may be constructed or used unless permitted by the Water Resources
Commission upon a finding that such diversion is necessary to uses designated in ORS
536.310(12) and in a manner consistent with the policies set to preserve the free-flowing
character of scenic waterways in quantities necessary for recreation, fish and wildlife uses. ORS
390.805 to 390.925.

Each water right permit and certificate for appropriation of ground water issued after July 19,
1995, for which a source ofappropriation is within or above a scenic waterway must be
conditioned to allowthe regulation of the use if analysis ofdata available after the permit or

ORDERONRECONSIDERATION- Page 1



certificate is issued discloses that "the appropriation will measurably reduce the surface water
flows necessary to maintain the free-flowing character of a scenic waterway in quantities
necessary for recreation, fish and wildlife in effect as of the priority date of the right or as those
quantities may be subsequently reduced." ORS 390.835(9)(g).

The priority date for this permit is November 2, 1998, thus the permit for this use must contain
the following condition:

Use ofwater under authority of this permit may be regulated ifanalysis ofdata
available after the permit is issued discloses that the appropriation will
measurably reduce the surface water flows necessary to maintain the free-flowing
character ofa scenic waterway in quantities necessary for recreation, fish and
wildlife in effect as of the priority date of the right or as those quantities may be
subsequently reduced.

The use as conditioned under the amended permit for this application is consistent with the
policies set forth under ORS 390.805 to 390.925 to preserve the free-flowing character of scenic
waterways in quantities necessary for recreation, fish and wildlife uses.

Order

The Final Order Approving Application and Denying Protest is amended by this order. Permit G
13819 is superceded by Permit G13856 issued herein.

DATED this_l_day ofOctober, 2000

Oregon Water Resources Department

ORDER ON RECONSIDERATION- Page 2



Service List

I certify that on October /1, 2000, a copy of this notice was served by first class mail, postage
prepaid upon the persons listed below, by depositing same in the United Sates Post Office at
Salem, Oregon.

W&H Pacific
920 S.W. Ernkay Dr., Suite C-100
Bend, OR 97702

William D. Lyche
Eagle Crest Inc.
P.O. Box 1215
Redmond, OR 97756

luge
Renee Moulun

ORDER ON RECONSIDERATION Page 3
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STATE OF OREGON

COUNTY OF DESCHUTES

PERMIT TO APPROPRIATE THE PUBLIC WATERS

THIS PERMIT IS HEREBY ISSUED TO

EAGLE CREST INC.
WILLIAM D. LYCHE
PO BOX 1215
REDMOND, OREGON 97756

The limits and conditions of the use are listed below.

SPECIFIC LIMITS AND CONDITIONS

APPLICATION FILE NUMBER: G-14857

SOURCE OF WATER: A WELL IN THE DESCHUTES RIVER BASIN

PURPOSE OR USE: QUASI-MUNICIPAL USE

MAXIMUM RATE: 3.34 CUBIC FEET PER SECOND, further limited to a maximum
diversion of 252 acre-feet each year and shall result in consumption of
no more than 115 acre-feet each year, once sewage contribution is
subtracted from the amount diverted, unless the mitigation plan is
modified and approved by the Department as described below.

If the reporting, as required below, demonstrates the mitigation plan is
not sufficient to mitigate for the amount of water actually consumed,
the use will be further restricted to limit the total consumed water to
115 acre-feet, or the Department may approve an additional and
equivalent water right to be leased to instream use, to maintain an
acre-foot balance between the amount of water consumed to the amount of
water provided to instream use. An equivalent water right must, at a
minimum, be from a water right with a diversion point at or near the
diversion authorized by the lease of certificate 74145.

PERIOD OF USE: YEAR ROUND

DATE OF PRIORITY: NOVEMBER 2, 1998

POINT OF DIVERSION LOCATION: NE 1/4 NE 1/4, SECTION 16, T15S, Rl2E,
W.M.; 150 FEET SOUTH AND 150 FEET WEST FORM THE NE CORNER, SECTION 16,
Tl5S, Rl2E, W.M.

Application G-14857 Water Resources Department PERMIT G-13856
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