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BEFORE THE
OREGON WATER RESOURCES DEPARTMENT

IN THE MATTER OF WATER FINAL ORDER IN CONTESTED CASE

RIGHT APPLICATION IS-72191

)
B
OREGON DEPARTMENT OF FISH ) OAH Reference No.: 2021-OWRD-00089
AND WILDLIFE ) Agency Case No.: IS-72191
Applicant/Proponent )
)
)
)
)

BAKER VALLEY IRRIGATION
DISTRICT .
Protestani

HISTORY OF THE CASE

On May 14, 1996, the Oregon Water Resources Department (OWRD or Department)
issued a Proposed Final Order (PFO or Notice), proposing to approve, with conditions, the
application filed by Oregon Department of Fish and Wildlife (Applicant or ODFW), seeking
instream flows for the migration, spawning, egg incubation, fry emergence, and juvenile rearing
needs of rainbow trout. On July 22, 1996, Baker Valley Irrigation District (Protestant or BVID)
filed a Protest to the PFO. On September 14, 2021, OWRD referred the matter to the Office of
‘Administrative Hearings (OAH) for further proceedings. The OAH assigned Senior
Administrative Law Judge (ALJ) Dove L. Gutman to preside at hearing.

On February 15, 2023, ALJ Gutman convened a prehearing telephone conference,
Assistant Attorney General Anika Marriott represented ODFW. Chandra Ferrari appeared on
behalf of ODFW. Attorney Laura Schroeder represented Protestant. Assistant Attorney General
Sarah Rowe represented OWRD. On February 17, 2023, ALJ Gutman issued a Scheduling
Order that set forth a schedule of proceedings for prehearing matters, On February 22, 2023, the
parties submitted a Stipulated Statement of the Issue.

On March 1, 2023, Protestant filed a Motion to Include Issues in Statement of Issues for
Contested Case Hearing (Protestant’s Motion). On March 1, 2023, ODFW and OWRD filed
ODFW and OWRD Joint Motion for ALJ Ruling on Issue Statement (ODFW’s and OWRD’s
Joint Motion). On March 8, 2023, Protestant filed BVID’s Response to ODFW’s and OWRD’s
Joint Motion (Protestant’s Response). On March 8, 2023, ODFW and OWRD filed ODFW and
* OWRD Joint Response to Protestant’s Motion (ODFW’s and OWRD’s Joint Response). On
March 17, 2023, ALJ Gutman issued a Ruling on Motions, denying Protestant’s Motion and
granting ODFW’s and OWRD’s Joint Motion.

On April 28, 2023, Protestant filed a Motion for Summary Determination or in the
Alternative Motion for Stay of Contested Case Hearing (Protestant’s MSD or Motion for Stay)
On May 12, 2023, ODFW and OWRD filed a Joint Response to Protestant’s Motion for
Summary Determination or in the Alternative Motion for Stay, On May 26, 2023, ALJ Gutman
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issued a Ruling denying Protestant’s MSD or Motion for Stay.

On May 26, 2023, Protestant filed a Motion to Continue Prehearing Conference. On May
30, 2023, ALJ Gutman denied Protestant’s Motion to Continue Prehearing Conference. On May
30, 2023, ALJ Gutman convened a prehearing telephone conference. Ms. Marriott represented
Applicant. Ms. Ferrari appeared on behalf of Applicant. Ms. Schroeder represented Protestant.
Ms, Rowe represented OWRD. Patricia McCarty appeared on behalf of OWRD. During the
prehearing conference, Ms, Schroeder indicated that she needed to visit OWRD’s regional office
in Baker City to determine if it would accommodate Protestant for the proposed video
conference hearing. On her own authority, ALJ Gutman continued the prehearing telephone
conference to June 1, 2023,

On June 1, 2023, ALJ Gutman convened a prehearing telephone conference. Ms,
Marriott represented Applicant. Ms. Ferrari appeared on behalf of Applicant. Ms. Schroeder
represented Protestant. Ms. Rowe represented OWRD. Ms. McCarty appeared on behalf of
OWRD. During the prehearing conference, ALJ Gutman scheduled the hearing for June 27 and
June 28, 2023, Also during the prehearing conference, Ms. Rowe agreed to accept service of
Protestant’s subpoenas for OWRD employees. On June 2, 2023, ALJ Gutman issued an
Amended Scheduling Order that set forth prehearing matters and the scheduled dates for the
contested case hearing.

On June 9, 2023, Protestant served four subpoenas on Ms. Rowe, who denied acceptance
of service. On June 9, 2023, Protestant served six subpoenas by sending the subpoenas via U.S.
priority mail. On June 13, 2023, ODFW and OWRD filed a Joint Motion to Quash Subpoenas.
On June 16, 2023, Protestant filed BVII)’s Response to Joint Motion to Quash Subpoenas and
BVID’s Motion to Produce. On June 21, 2023, ODFW and OWRD filed a Joint Response to
BVID’s Motion to Produce. On June 21, 2023, ALJ Gutman requested and received from
Protestant copies of the original and amended subpoenas and attachments issued by Protestant.
On June 23, 2023, ALJ Gutman issued Rulings on ODFW’s and OWRD’s Joint Motion to Quash
Subpoenas, and Protestant’s Motion to Produce, granting ODFW’s and OWRD’s Joint Motion to
Quash Subpoenas in part and denying it in part, and denying Protestant’s Motion to Produce.

On June 27, 2023, Protestant filed the following: Protestant’s Motion to Limit Any
Expert Testimony by Joseph Lemanski in Ichthyology and if Allowed as Lay Agency Witness to
Strike the Written Direct and Rebuttal Testimony of Joseph Lemanski; Protestant’s Motion to
Limit Any Expert Testimony by Ryan Andrews and if Allowed as Lay Agency Witness to Strike
the Written Direct and Rebuttal Testimony of Ryan Andrews; Protestant’s Motion to Limit Any
Expert Testimony by Spencer Sawaske in Ichthyology and if Allowed as Lay Agency Witness to
Strike the Written Direct and Rebuttal Testimony of Spencer Sawaske; Protestant’s Motion to
Limit Any Expert Testimony by Dwight French and if Allowed as Lay Agency Witness to Strike
the Written Direct and Rebuttal Testimony of Dwight French; and Protestant’s Motion to Strike
the Written Rebuttal Testimony of Marcy Osborn (collectively Protestant’s Motions to Limit
and/or Strike).

On June 27, 2023, ALY Gutman convened a video conference hearing via Webex, Ms.
Marriott represented Applicant. Ms. Ferrari appeared on behalf of Applicant. Ms. Schroeder
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and her associate, Kelsey Seibel, represented Protestant. Ms. Rowe represented OWRD. Ms.
McCarty and Will Davidson appeared on behalf of OWRD. At the start of the hearing, ALY
Gutman denied Protestant’s Motions to Limit and/or Strike. Dwight French and Ryan Andrews
testified on behatf of OWRD.

The video conference hearing continued on June 28, 2023. ALJ Gutman presided. Ms.
Marriott represented Applicant. Ms. Ferrari appeared on behalf of Applicant. Ms, Schroeder
and Ms. Seibel represented Protestant. Ms. Rowe represented OWRD. Ms. McCarty and Mr.
Davidson appeared on behalf of OWRD. Mr. Andrews and Marcy Osborn testified on behalf of
OWRD. Joseph Lemanski and Spenser Sawaske testified on behalf of ODFW. Mark Ward,
George Chandler, Clay McEnroe, and Jeff Colton testified on behalf of Protestant. At the
conclusion of the hearing, ALY Gutman held the record open until July 21, 2023, to receive
corrected exhibits, closing arguments, and reply briefs from the parties.

On June 29, 2023, Protestant filed Corrected Exhibits R34 and R35. On July 7, 2023,
OWRD and ODFW filed Joint Corrected Exhibits A1, A10, A28, A32, and A37, the excerpt of
Exhibit A12 that was admitted during the hearing; and Exhibits A43 through A47 that were
admitted during the hearing.

‘On July 14, 2023, OWRD and ODFW filed OWRD and ODFW Joint Written Closing
Argument. On July 14, 2023, Protestant filed Protestant’s Closing Argument, and Protestant’s
Notice Submitting Transcript of Hearing. On July 21, 2023, OWRD and ODFW filed OWRD
. and ODFW Joint Response to Protestant’s Closing Argument. On July 21, 2023, Protestant filed -
-Protestant’s Reply to OWRD and ODFW Joint Closing Argument. ALJ Gutman closed the
- record on July 21, 2023. '

ALJ Gutman issued a Proposed Order on October 17, 2023 recommending that OWRD
affirm the PFO issued on May 14, 1996.  The Proposed Order stated that any party to the
proceeding or OWRD could file exceptions to the Proposed Order no later than 30 days after
service of the order.

Protestant timely filed exceptions to the Proposed Order on November 15, 2023. OWRD
and ODFW timely filed joint exceptions to the Proposed Order on November 16, 2023. Now,
OWRD’s Acting Director (Director) considers the exceptions, allows some and declines some,
~ and issues this final order affirming the PFO, approving Water Right Application 1S-72191, and
issuing the attached Certificate 97653 with conditions.

The “History of the Case,” “Stipulated Issue,” “Evidentiary Ruling,” “Qualifications on
the Record,” “Findings of Facts,” “Conclusion of Law,” “Opinion,” and “Order” sections of this
final order set forth the ALY’s Proposed Order as modified by the Director in response to the
exceptions and on the Director’s own motion. The “Consideration of Exceptions” and
“Director’s Amendments to the Proposed Order” sections identify and explain the Director’s
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modifications of the ALI’s Proposed Order.
STIPULATED ISSUE

Did OWRD properly determine Estimated Average Natural Streamflow (EANF) for
June, July, August, and September, consistent with ORS 537.343 and OAR 690-077-0015(4).

EVIDENTIARY RULINGS'

On June 26,2023, OWRD’s and ODFW’s Joint Exhibits A2 through A7, A39 and A40
were admitted into evidence without objection. Joint Exhibits A1, A10, A20, A27 through A30,
A32, and A37 were admitted into evidence over Protestant’s objections regarding qualifications,
relevance, hearsay, and speculation. Joint Exhibits A8, A9, A11, A13 through A19, A21 through
A26, A31, A33 through A36, A38, Adl, and A42 were admitted into evidence over Protestant’s
objections regarding authenticity, relevance, hearsay, and unduly repetitious. Joint Exhibit A12,
pages 31-33 and 106-107 were admitted into evidence over Protestant’s objections regarding
authenticity, relevance, and hearsay. The remaining pages of Joint Exhibit A12 were excluded
from evidence on the basis of relevance. Joint Exhibits A43 through A45 were admitted into
evidence over Protestant’s objections regarding qualifications.

Protestant’s Exhibits R1 through R27, R31 and R32 were admitted into evidence without
objection. Following objections from OWRD and ODFW, Exhibits R28 and R30 were excluded
on the basis that they were incomplete documents. Exhibit R29 was admitted into evidence over
OWRID’s and ODFW’s objections regarding relevance, :

On June 27, 2023, OWRD’s and ODFW’s Joint Exhibits A46 and A47 were admitted
into evidence without objection. Following an objection from OWRD, Protestant’s Exhibit R32,
which had been previously admitted, was stricken from the record on the basis of accuracy.
Protestant’s Exhibits R33 through R36 were admitted into evidence without objection.

On June 29, 2023, Protestant’s Corrected Exhibits R34 and R35 were admitted into
evidence without objection. On July 7, 2023, OWRD’s and ODFW’s Joint Corrected Exhibits
Al, A10, A28, A32, and A37 were admitted into evidence without objection.

QUALIFICATIONS ON THE RECORD

Mr. Andrews was qualified on the record as an expert hydrologist with expertise in
OWRD’s Water Availability Reporting System (WARS). Mr. Lemanski was qualified on the
record as an expert fish biologist with expertise in fish distribution and fish habitat needs of
rainbow trout. Mr. Sawaski was qualified on the record as an expert instream scientist and

"OWRD’s and ODFW’s Pleadings P1 through P26 were submitted in the record on June 16, 2023.
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hydrologist with expertise in hydrology and instream flow needs for rainbow trout.
FINDINGS OF FACTS
Legislative background

1. In 1987, the Oregon Legislature enacted Senate Bill (SB) 140 (1987); Oregon Laws
1987, chapter 859 (codified at ORS 537.332 through 537.360), creating instream water rights
securable by three separate state agencies, including ODFW, for public benefit. The legislation
authorized ODFW to apply for instream water rights to secure instream flows necessary for, inter
alia, the conservation and maintenance of aquatic and fish life, wildlife, and fish and wildlife
habitat. (See ORS 537.332 and 537.336(1).)

2. In Qctober 1988, the Oregon Water Resources Commission adopted administrative
rules for the application, processing, and administration of instream water rights created by
SB 140. (See OAR Chapter 690, Division 77.)

Instream water rights generally

3. Instream water rights can be applied for by Department of Environmental Quality,
Department of Parks and Recreation, and ODFW. When an instream application is received and -
accepted as complete, OWRD assigns it a tentative priority date. When a certificate is issued,
that date becomes the priority date. Instream water rights go straight to certificate, there is no
permit. The certificate is issued in the name of OWRD and OWRD holds the right in trust for
the state of Ox egon. (Ex. Alat2.)

4. OWRD’S role is to process the application consistent with its statutes and rules.
Currently, when an application is filed, OWRD’s first major step is to issue an initial review of
the application. For applications filed before July 1995, OWRD issued a report of technical
review.? An initial review and a report of technical review are very similar, and represent
OWRD’s legal and scientific analysis of the application. (Exs. Al at 2-3, A3 at 1.)

5. After OWRD issues the initial review or report of technical review, there is a public
notice and a public comment period. Before 1996, the terminology used was that individuals
could file comments or “objections.” (See e.g., Ex. A4 at 12, 18.) OWRD considers the public
comments received in drafting the PFQ. Before issuing the PFO, OWRD conducts a public
interest review. (BEx. Al at 2; see ORS 537.153(2), OAR 690-077-0037(1), (2).)

6. Following issuance of the PFO, OWRD provides public notice and a protest period. If
no protest is received, OWRD issues a final order with an instream certificate. If a protest is
received, OWRD determines if the case can be settled. If the case cannot be settled, OWRD

2 In January 1996, the Oregon Water Resources Commission repealed the report of technical review
requirement and replaced it with the initial review requirement. (See OAR 690-077-0029.)
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refers the application for a contested case hearing as the budget allows. (Ex. Al at3.)
OWRD'’s determinations generally

7. OWRD’s major determination for an instream water right application is how much
water on a month by month, or half month basis, should be in the certificate. OWRD makes that
determination by comparing the instream flow amounts requested in the application to the
Estimated Average Natural Flow (EANF), or natural streamflow, in the identified stream or
reach. (Ex. Al at 3.)

8. OWRD’s technical staff in the surface water section determines EANF and water
availability in the stream or reach, and then provides the results to the staff in the water rights
section.> OWRD then compares EANF to the amount requested in the application and grants the
lesser of the two amounts, if appropriate. (Exs. Al at 3-4, A10 at 2; test. of Andrews.)

9. Following the initial review or technical review of the application, OWRD must
determine whether the public interest presumption in ORS 537.153(2) is established for the
proposed water use. If the public interest presumption is not established, the Department must
then determine whether the proposed use will impair or be detrimental to the public interest
considering the factors listed in ORS 537.170(8).* (See ORS 537.153(2), ORS 537.170(8).)

EANF generally

10. EANF is defined as “average natural flow estimates derived from watermaster
distribution records, Department measurement records and application of appropriate available
scientific and hydrologic technology.” (See OAR 690-077-00106(10); Ex. A10 at 2.)

11. EANF is meant to represent prehistoric streamflow. EANF is the flow in a stream
when there are no consumptive uses and there is no flow regulation by dams or reservoirs.
EANF is natural streamflow. (Exs, Al0 at 2, 7-8, A11 at 15, A32 at 5; test, of Andrews.)

12. EANF is the upper limit to the amount of instream flow OWRD will propose to
approve for a given month or half month when the source of instream flow is natural
streamflow.® (Bx. Al at3.)

13. OWRD’s standard representation of EANF as it relates to evaluating instream water
right applications is the 50 percent exceedance streamflow, or the streamflow that occuss at least

3 Water availability is set forth in more detail later in this order. (See infra.)

4 If the requested flows exceed EANF, OWRD will limit the amounts to the level of EANF in order to
find the proposed use will not impair or be detrimental to the public interest as provided in ORS 537.170.
(Ex. Al at4)

* The amount allowed for appropriation of an instream water right shall not exceed the EANF except
under certain limited conditions. (See OAR 690-077-0015(4); Ex. A1Q at 2.) -
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50 percent of the time. (Exs, A10 at 2, A12 at 106.)
Water availability generally

14. Water availability is the amount of water that can be appropriated for new out-of-
streatmn consumptive uses. Water availability is obtained by subtracting existing reservoir |
storage, out-of-stream consumptive uses, and instream demands from natural streamflow. (Test.
of Andrews; Exs. A10 at 2, A35at2.) '

15. Water availability and EANF are calculated at the pour points (7.e., mouths) of all
water availability basins (WABs) across the state. WABs are pre-defined areas for which
estimations of water availability and natural streamflow are produced. (Exs. A10at 4, A32 at 3,
A35at2)

16. In general, the calculation of water availability at one WAB cannot be considered in
isolation from other WABs in the same stream system. For water to be available at any given
upstream point, it must be available at all points of calculation downstream. (Exs. A1l at 13, .
A35at2)

17. Water availability is one of the factors considered in determining whether the public
interest presumption is established. (See ORS 537.153(2).) Water availability is not a factor in
determining the amount of an instream water right. (Test. of Andrews; Ex, A10 at 2; see
OAR 690-077-0015(3).)

The application from ODFW

18. On January 29, 1992, ODFW filed Instream Water Right Application IS 72191 (the
application) with. OWRD, seeking to protect the minimum instream flows necessary for the
maintenance and conservation of rainbow trout lifecycles and habitat in the Powder River, a
tributary of the Snake River, in Baker County, Oregon. (Ex. A2 at 1-4.) According to the
application, ODFW requested the instream water right be maintained in the Powder River from -
the Mason Dam at river mile 131.2 to the Thief Valley Reservoir at river mile £74.0. (/d. at 1;
see also Ex. AS at 1) :

19. In the application, ODFW requested instream flows for the migration., spawning, €égg
incubation, fry emergence, and juvenile rearing needs of rainbow trout in the following amounts,
measured in cubic feet per second (cfs), by month (or half month):

. { .

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

1% 250 250 400 400 400 400 250 250 250 250 250 25.0
2y, 250 30.0 400 400 40.0 300 250 250 250 250 250 250

(Ex. A2 at 1; see also Ex. AS at 1.) ODFW did not request instream flows for the restoration or
enhancement of fish habitat or population. (Ex. A2 at 2.)

© 20. According to the application, ODFW used the Oregon Method, an acceptable method
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adopted by rule by the Oregon Fish and Wildlife Commission, formerly known as the Oregon
State Game Commission, for determining instream flow requirements for rainbow trout in the
identified reach of the Powder River. (Exs. A2 at I, A27 at 2-3.)

The Oregon Method

21, The Oregon Method is a procedure for determining flow requirements for different
life stages of species, based upon the notion that specific life stages of specific species have a
. preference for different habitat types as well as hydraulic conditions within those habitat types,
meaning the depth and velocity of water. (Ex. A27 at 2-3.)

22. Instream scientists determine the necessary flow needs of fish by comparing
hydraulic data to known habitat suitability characteristics according to the Oregon Method.
Hydraulic data (e.g., velocity and depth) are collected at specific data collection transects (i.e.,
channel cross sections) representing different habitat types over a range of flow conditions.
Hydraulic conditions over the range of flows observed are then compared to species and life
stage specific hydraulic preferences to determine the minimum necessary instream flows.

(Ex. A27 at 3.) There are specific habitat and hydraulic requirements for the four key life stages
of fish: adult migration, spawning, egg incubation, and juvenile rearing., (Ex. A27 at 3.)

ODFW's instream flow requests

23, ODFW maintains a Fish Habitat Distribution database, which compiles fish
observation data and professional opinion-based data from biologists with ODFW and other
natural resource agencies, tribes, universities, and non-profit contributors to that database. This
database began development in the 1990s and represents a compilation of decades of information
on current and historic fish distribution and habitat. This database is updated reguiarly —
meaning approximately on an annual basis, or as new information becomes available. Any entry
into the database or revision to the database goes through a validation process, essentially a
quality assurance and quality control process for ensuring consistency with the Oregon Fish
Habitat Distribution Data Standard. (Ex. A20 at 2.)

24. Rainbow trout are present in the Powder River and utilize the instream reach
identified in the application for their life history needs. (Exs. A20 at 2, A21-A26, A27 at2.)

25. The instream flow amounts requested in the application are based upon the flow
needs for the individual life stages of rainbow trout. The requested flows are necessary to ensure
the fish are able to move up and down the identified reach, including sufficient flows to allow the
fish to migrate past any impediments in the stream channel. The requested flows will ensure
sufficient stream depth for food, shelter, substrate, spawning, and egg incubation. The requested
flows will also ensure sufficient habitat for the various stages of juvenile rearing in the stream.
(Exs. A20 at 3, A27 at 4.) Lower instream flow levels will have a negative impact on the
rainbow trout population in the identified reach. (Exs. A20 at 5, A27 at 4))

26. The requested monthly instream flow amounts are the minimum amounts necessary
to maintain the rainbow trout populations at their current levels in the identified reach. (Exs. A3
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at 6, A5, A20 at 2, A21-A26, A27 at 4.)

27. ODFW’s instream flow requests are based upon values set forth in a report titled,
“The Fish and Wildlife Resources of the Powder Basin and Their Water Requirements: A Report
with Recommendations to the Oregon State Water Resources Board” (the Powder Basin Repoit)
authored in August 1967 by James Hutchinson and John Fortune of the Oregon State Game
Commission. (Exs. A20 at 4, A23, A27 at 3.) The Powder Basin Report is based on field studies
conducted in the basin, including in the identified reach, in May through October of 1965 and
August 1966, which collected data over a range of flow conditions and periods representative of
key life stages for rainbow trout including spawning, egg incubation, rearing, and migration.
The hydraulic and habitat distribution field data was compared to habitat suitability data for each
life stage according to the Oregon Method to determine the recommended minimum instream
flow amounts for resident fish in the Powder River Basin, (Exs. A20 at 4, A23, A27 at 3.)

28. ODFW relied on the recommended minimum instream flows identified in the
Powder Basin Report when determining the appropriate amount of instream flow for the
maintenance and conservation of rainbow trouf present in the identified reach. (Exs. A20 at 4
A23 at 21, A27 at 3.) The recommended minimum instream flows are based on natural
streamflow. (Ex. A20at4.)

29. ODFW also relied upon three additional reports to support its requested instream

~ flow amounts: 1) “Determining Streamflow for Fish Life” authored in March 1972 by Ken
Thompson of the Oregon State Game Commission; 2) “Development and Application of
Spawning Velocity and Depth Criteria for Oregon Salmonids” authored in April 1973 by Allan
K. Smith of the Oregon State Game Commission; and 3) “Determining Minimum Flow
Requirements for Fish” prepared in January 1984.by ODFW. (Exs. A22, A24, A25))

30. The data collected in the Powder Basin Report remains reliable and accurate. (Ex.
A27 at 3.) There has not been any basin-scale change in geomorphology of the stream, nor any
substantial change in the depth, veloclty, or habitat needs of rainbow trout since the basin studies
were conducted that led to the Powder Basin Report. (Exs. A20 at 4, A27 at 3-4.)

The technical review

31. After receiving the application, OWRD determined the application was complete and
gave it a tentative priority date of January 29, 1992. OWRD then began a technical review of the
application. (Exs Alat2,A3atl, 4.) :

32. As part of the technical i'evsew, OWRD's technical staff in the surface water section,
Richard Cooper and Ken Stahr, calculatéd EANF and water availability® in the identified reach.

§ The water availability results are set forth later in this final order. (See infra.)
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The EANF results were as follows:”

EANF in the identified reach in cfs

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
163 230 393 740 1100 845 212 146 825 769 103 122

(Exs. A3 at 5, Al0 at 9, A32 at 3.)

33. OWRD’s staff in the water rights section then compared the EANF amounts to the
requested flow amounts in the application and determined that the monthly requested flows were
all below the monthly EANF in the identified reach. (Exs. Al at 3, A3 at 5-6, A10 at 2.)

34. On November 25, 1994, OWRD issued a Report of Technical Review. (Ex. A3 at 3-
6.) In the report, OWRD determined that the application was complete and free of defect, that
the proposed use was not prohibited by law, and that the monthly instream flow amounts
requested by ODFW did not exceed EANE and were allowable. (/d. at 5, 6.) Also in the report,
OWRD concluded the following: the proposed water use, as conditioned, passed the technical
review; the information contained in the application along with the supporting data submitted by
applicant indicated that the flow [evels were necessary to protect the public use; the supporting
data stated that the recommended flows were necessary to meet the biological requirements for
spawning and rearing of salmonids and resident game fish; consideration of habitat type, stream
depth and water velocity were considered by the applicant in development of the flow levels; the
recommended flow volumes were necessary to ensure appropriate levels of dissolved oxygen,
turbidity, pH and temperature; the minimum stream flow recommendations developed from the
1965 and 1966 study were intended to provide suitable environment during appropriate seasons
to perpetuate minimum desirable conditions capable of maintaining trout populations; and the
recommended minimums were based primarily on the biological requirements of fish present and
follow seasonal stream discharge patterns to which the life cycles of salmonids had become
adapted. (Id. at 6.) ' |

35. Following issuance of the Report of Technical Review, OWRD provided public
notice and a public comment period. OWRD received and considered numerous comments on
the Report of Technical Review. (Exs. Al at 2, A3 at4, A4))

The public interest review
36. After conducting its technical review of the application, OWRD conducted a public

interest review, OWRD first considered whether the public interest presumption set forth in
ORS 537.153(2) was established for the proposed water use. As part of that consideration,

7 The bases for the EANF calculations are set forth later in this final order. (See infra.)
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OWRD reviewed water availability in the identified reach as follows:

Water available for appropriation in ¢fs

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
103.3 1451 2259 503.9 4548 -93.1 -242.0 -229.0 -150.5 58.5 61.6 68.6

(Ex. A5 at 2-3; see ORS 537.153(2).)

37. Because water was not available for appropriation during the months of June, July,
August, and September, OWRD determined that the public interest presumption in ORS
537.153(2) was not established. (Ex. A5 at 3; see ORS 537.153(2).) OWRD processed the
application without the pubhc interest presumption. (Ex. AS at 3.)

38. OWRD next considered whether the proposed use would impair or be detrimental to
the public interest by considering the factors listed in ORS 537.170(8). Because the requested
‘flow amounts in the application were below the EANF amounts in every month, OWRD
* determined that the proposed use would not impair or be detrimental to the public interest,
(Exs. Al at 4, AS at 2-4.)

EANF calculations.in g_eher‘al

39. EANF calculations are based on measured streamflow where available (i.e., gaged
watersheds) and for ungaged streams, by using statistical models called regional regr ession
equations. (Ex. Al0at2.)

"~ 40. Gaged watersheds refer to watersheds-that have (or had) a streamgage that provides
information necessary to compute the amount of water flowing in the river or stream, also known
-as discharge, in terms of efs. (Ex. A10 at2.) Gaged watersheds may include a single gage at the
mouth of the river or multiple gages on one or many stream reaches with varying lengths and
periods of record. Streamgages provide the measured data necessary to calculate natural
streamflow.? (Id.) '

41. Not aH measured streamflow represents natural streamflow.” In most cases,
measured streamflow needs to be naturalized to reflect natural streamflow. This is done by -
adding back known consumptive uses to measured streamflow in order to calculate natural
streamflow. Consumptive uses represent water withdrawn from a stream for beneficial use {(e.g.,
itrigation, municipal use, etc.) and is then lost to evaporation or transpiration.!® (Exs, A10 at 3,

8 OWRD maintains a hydrographics database in which it compiies all streamflow measurements from
gages throughout the state. (Ex. Allat21)

# Most measured streamflow, including what is recorded by streamgages or mdw:duai streamflow
measurements, is influenced by upstream use. (Ex. A10 at 8.)

19 Consumptive use from irrigation is obtained from estimates made by the US Geological Survey
(USGS) Portland office. (Ex. Al1 at 13.) Consumptive use from other uses is based on the associated
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All at21,57,65.)

42. Gaged data that has been corrected to reflect natural streamflow is then used to
develop regional regression equations. (Ex, A10 at 3.)

43. Regional regression equations are statistical models that relate natural streamflow to
watershed characteristics, such as physical and climatological properties, that are known to
influence hydrological properties (i.e., streamflow). (Ex. A10 at 3.) Regional regression
equations are similar to the following, where Qusr = natural streamflow, X, = watershed
characteristic, and By, = regression coefficient: Qusr = exp (Bo) X138 XoB?2 X382 -, (1d)
Regression coefficients are generated through calibration of the regression model by relating
natural streamflow to watershed characteristics, such that any change in watershed characteristics
or streamflow data used in developing the equation would have a resultant change in the
regression coefficients and, ultimately, the estimates of natural streamflow produced by the
equation. (Jd.)

44. Values of watershed characteristics are typically derived by Geographical
Information Systems (GIS) that summarize information over a delineated area that identifies the
boundaries of a watershed. These characteristics are produced and published by agencies such as
the USGS, the Oregon Climate Service, and the Natural Resources Conservation Service.
Estimates of watershed characteristics are dependent upon the resolution of coverages used to
extract and summarize the characteristics. Coverages refer to the data set of spatial and attribute
data for geographic features. Resolution refers to the ability to recognize and distinguish
features. Finer resolution coverages allow for better distinction of features and improve
estimates of characteristics for watersheds. (Ex. A10 at 3-4.)

45. For watersheds where the EANF is unknown, “an estimate of the streamflow can be
made by inserting the known characteristics for the watershed into the regression equation and
performing the calculations.” (Exs. A10 at 4, A13 at 19.) In this manner, regional regression

models ‘interpolate’ between measured streamflow locations to unmeasured locations. (Ex. A10
at4, Al3at17.)

46. Correction factors are used to improve natural streamflow estimates from regional
regression equations because the sum of streamflows estimated through regional regression

equations for contributing areas above a gage should equal the gaged streamflow. (Exs. A10 at
4, A1l at 47.) ‘

47. Regional regression equatioris are acceptable scientific and hydrological methods for
determining natural streamflow. (Test. of Andrews; Ex. A1l at 40.)

OWRD'’s previous regression equations

48. The earliest iteration of the regional regression equation used by OWRD, the

water rights. In these cases, consumptive use is obtained by multiplying the maximum diversion rate
allowed for the water right by a consumptive use coefficient. (/)
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Robison Method, included four watershed characteristics as predictors of natural streamflow:
drainage area, mean annual precipitation, water rights index information, and soils index
information. The Robison Method did not correct measured streamflow to natural streamflow
before estimating streamflow. The Robison Method used a poor method to estimate
consumptive use, resulting in overestimation of consumptive use. (Exs. A10at 5, A13 at 22,
Al4at2)) '

49. In 1992, OWRD began working on the Cooper Method ! regression equation. The
Cooper Method 1 used area, precipitation; elevation, and other watershed characteristics to
estimate natural streamflow. The Cooper Method 1 corrected measured streamflow to natural

“streamflow by adding consumptive uses back to the measured streamflow before estimating
streamflow. The Cooper Method 1 used estimates from the USGS for irrigation use, and
diversion rates with realistic coefficients for other consumptive uses. (Exs. A10at5, Al4 at3.)

: . }

50. In the mid-1990s, OWRD began using the Cooper Method 2 regression equation,
which included seven watershed characteristics to estimate natural streamflow: area; maximum
relief; average slope; mean elevation; mean annual precipitation; mean minimum January
temperature; and mean minimum-July temperature. The Cooper Method 2 corrected measured
streamflow to natural streamflow by adding consumptive uses back to the measured streamflow
before estimating streamflow. The Cooper Method 2 used estimates from the USGS for

- irrigation use, and diversion rates with realistic coefficients for other consumptive uses.
(Exs. A10 at 5, 6, A14 at 4, 10.) At the time OWRD calculated EANF for 1S-72191, OWRD’s
model did not include soil permeability as a watershed characteristic. (Exs. A15 at 36, A14 at
10.) Since 2002, the mode! has used soil permeability as a watershed characteristic. (See infra

56; Ex. All at 46.) : '

Improvements to regression equations and calculations

51. Since the early 1990’s, OWRD has worked to improve its water availability
calculations. OWRD adopted a common base period of 1958 to 1987 for calculation of
exceedance flows. OWRD picked that common base period as the most suitable because it
represented the long term average conditions for this century and because it had the most
streamflow information available. (Ex. A10 at 5, A1l at 24-25, A13 at 17-18.)

52. OWRD corrected the period of.record for all gages, such as short record gages or
out-of-phase records, to represent the base period. The correction was based on a linear
association of the short record gage with the record of a nearby gage that did coincide with the
base period. This correction allowed for the inclusion of data from additional gaging stations
through various iterations of the water availability estimates, even if the data was collected post-
1987. (Exs. AlQat5, All at 26, Al3 at 18.)

53. OWRD further improved estimates of watershed characteristics, recognizing that the
accuracy of the estimates was dependent upon the resolution of the coverage used to extract and
summarize values of any given watershed. The early iterations were too coarse and stopped at
the state line. New coverages were obtained that resulted in better estimations, particularly for
smaller watersheds. (Ex. Al0 at 5, A1l at 26, A12 at 31-32, A13 at 22-23.) OWRD included a
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broader set of watershed characteristics into model development, and performed a statistical
analysis to identify the most important watershed characteristics that would optimize the
regression equations. OWRD then revised the regional regression equations to include those
additional watershed characteristics. (Exs. A10 at 6, A14 at 10, A15 at 33.)

54. OWRD performed a goodness of fit evaluation on the regional regression equations
statewide. OWRD compared modeled estimates to known estimates and found the equation that
best fit the known data points, OWRD chose an equation that was best able to calculate EANF,
fit known values, and compare and minimize error in the regression analysis. (Test. of Andrews;
Exs. All at45, A15 at 38.)

55. OWRD developed correction factors based on comparison of modeled and measured
streamflows and used this information to eénsure that the sum of estimated streamflows matches
actual flows, For instance, natural streamflow calculated for a gaged watershed is compared to
the natural streamflows estimated through regional regression for the corresponding watershed,
which may include one or more WABs. The correction factor is calculated by dividing the
actual streamflows by the corresponding sum of streamflows estimated for each WAB through
regional regression. The estimated streamflows are then multiplied by the correction factor and
the corrected streamflows then sum to match the actual streamflows. (Exs. A10 at4, Al7 at |-
2.) OWRD’s correction factors reduce the impact of uncertainties and errors from the regression
analysis. (Exs. All at 45, 68, A32 at4.) '

56. OWRD’s current regional regression equation relies on up to 10 watershed
characteristics to predict natural streamflow. Those watershed characteristics include: watershed
area; maximum watershed relief; mean \ifatershed slope; mean slope aspect; mean elevation;
mean January precipitation; mean July precipitation; mean January maximum temperature; mean
July minimum temperature; and soil permeability. (Exs, A10 at 6, A1l at 39, Table 16, 46,
Table 20.) OWRD has the ability to estimate 93 watershed characteristics. (Ex. A11 at 44.)

OWRD’s water availability reporting system

57. In 1989, the Oregon Legislature directed OWRD to establish a Water Availability
Program. The directive had three parts: 1) To set standards for evaluating whether water is
available for in-stream and out-of-stream uses; 2) To establish and maintain a Water Availability
Database based on these standards; and 3) To use the database to evaluate applications for new
uses of surface water. (Ex. Al1 at 14.)

58. In July 1992, the Water Resources Commission adopted into rule the standards for
determining water availability of surface water. The purposes of those standards were to limit
new appropriations of water to situations where the applicant could expect use of water a
reasonable amount of time, and to limit situations where the Department would have to regulate
water use. (Ex. All at [4)

59. OWRD subsequently created a computer database for tracking water availability in
each basin throughout the state, referred to as the Water Availability Reporting System (WARS).
Because WABs and EANF are known requirements in evaluating instream water rights
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applications, the developers of WARS generated WABs with pour points associated with the
downstream ends of reaches with instream water rights applications. WARS became operational
in 1993. (Exs. Allat 68, A32 at3, A35at2.)

~ 60. WARS currently contains water availability calculations for over 2,300 WABs
within the state. (Exs, A1l at 13, 119-169, A35 at 2.) The water availability calculations in the
database considered all relevant stotages, out-of-stream consumptive uses, instream water rights,
and scenic waterway flows. (Ex. A1l at 67.)

61. OWRD performed a goodness of fit evaluation on ail of the WABs witﬁ gages used
in the development of WARS. (Test. of Andrews; Ex. All at 73-98.) '

62. WARS divides the state into two regions: East and West of the Cascades. East of the
Cascades is Reglon 2. (Test. Andrews.)

A 63. WARS contains OWRD’s current regional regression equation to calculate natural
streamflow. (Exs AlQat9, A32at 2, A35 at 2-5.)

64. 'Ihe pr oglam in WARS recognizes WABs that have contributing flows based on their
location in the basin, as well as the tributary and/or river that they feed into. WARS factors
those contributing flows into the natural streamflow calculation. (Test. of Andrews.)

65. Currently, a hydrologist can review an instream water right application in WARS by
inserting the location of the reach by basin, watershed ID, or water right on the homepage. (Test. -
of Andrews; see Ex. A33 at 1.) WARS then produces a Water Availability Analysis “Detailed
Reports” page, which includes the values for “Natural Stream Flow” by month. (Ex. A34 at 1;
test. of Andrews.) The hydrologist can click on other tabs, including the “Complete Water
Availability Analysis” to view additional detail on aspects of the water availability calculation,
such as a breakdown on the different types of consumptive uses. (Ex. A32 at 2.)

66. WARS does not show the components that go into the regression equation because,
among other things, it would be impractical to display all the data used for the watershed
characteristics and regression coefficients, as well as the information used to develop correction
factors for improving estimates of natural streamflow generated by the regression equation.
(Ex. A32 at {-2)

OWRD’s caleulations of EANF for application IS 72191

67. In general, upstream flow values are lower than downstream EANF. (Test. of
Andrews; Ex. A32 at 5.)

68. For application IS 72191, OWRD created WAB 72191 to estimate natur, al
streamflow. (Exs. AlQat6, Allat 143, Al6at [, A34 at 1.) OWRD estimated EANF at the
downstream end, or pour point, of WAB 72191, (Test. of Andrews; Ex. A32 at 3.)

69. WAB 72191 included all cdntributing flows (i.e., flows that feed into the identified
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reach) from WABs upstream of the downstream end of IS 72191. WARS included the
~contributing flows in the natural streamflow calculation for IS 72191. (Test, Andrews; Ex. A16.)

70. OWRD calculated EANF for application IS 72191 by using gaged data from Gage
ID> 13281500 located on the Powder River; by using the Cooper Method 2 regional regression
equation for the area of the reach where gaged data was not available; and by using a correction
factor that was developed using data from Gage 1D 13289500 to correct the streamflows
estimated through the regression equation. (Test. of Andrews; Exs. A10 at 6-7, A16 at 1, A18,
A38))

71. OWRD first corrected the gaged data to account for consumptive uses above the
gages impacted by consumptive use. (Ex. A10 at 6, A14 at 3-4.) OWRD then used the
naturalized flows from gage 13281500 in calculating streamflow. This gaging station measured
flow on the Powder River near Haines, Oregon, downstream of what is now Phillips Lake and
upstream of Thief Valley Reservoir from 1946 to 1953. (Exs. A10at7, All at 84, A18, A19,

. A38.) OWRD then estimated streamflows for the non-gaged area of the reach by using the
Cooper Method 2 regression equation. To correct the streamflows estimated through the
regression equation, OWRD developed a correction factor using data from gage 13289500, This
gaging station measured flow near the mouth of the Powder River near Robinette, Oregon, from
October 1928 to September 1932. OWRD then applied the correction factor to the estimated
streamflows for the non-gaged area of the reach. After performing the calculations in WARS,
OWRD determined that the monthly EANF amounts in the identified reach exceeded the
monthly instream flow amounts requested in the application. (Exs. A10at 7, A1l at 84, A8,
Al9, A38)

72. OWRD used watermaster distribution records, Department measurement records,
USGS records, and a regional regression equation to develop the natural streamflow estimates
for WAB 72191. (Exs. Al10at7, A1l at 105-107, Al4 at 3-4.)
OWRD’s current calculations of EANF

73. For comparison purposes, OWRD calculated EANF within the identified reach of the
Powder River using the current regression equation in WARS. The results were as follows:

EANF in ofs

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
108 158 308 702 1040 884 271 136 897 849 994 107

“(Test. of Andrews; Exs. A10 at 9, A34 at 1.) Had the application been processed using the
current regression equation in WARS, OWRD would have approved the application up to the
requested flow amounts in the application. (Test. of Andrews; Ex. A10 at 9.)

PFO and Protest

74. On May 14, 1996, OWRD issued its PFO proposing to approve the application with
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conditions. (Ex. A5.) Inthe PFO, OWRD found that the estimated average natural flow for the
lower end of the requested reach was as follows:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
163 230 . 393 740 1100 845 212 146 825 769 103 122

(Id. at 2.) OWRD also found that water was not available for further appropriation (at a 50
percent exceedance probability) for the period June, July, August and September, and that the
flows available for further appropriation were, as follows:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
103.3 145.1 2259 503.9 4548 -93.1 -242.0 -229.0.-150.5 58.5 616 68.6

(Id. at 2-3.) -OWRD concluded, in relevant part: The proposed use requested in this application
was allowed in the Powder Basin Plan; the proposed use would not injure other water rights; the
proposed use complied with rules of the Water Resources Commission; water was not available
for the proposed use at the amount requested during June, July, August and September because
the unappropriated water available was less than the amounts requested during those months; the .
presumption set forth in ORS 537,153 had not been established; and the application had been
processed without the statutory presumption. (/4. at 3.) OWRD also concluded: The proposed
use, as limited in the draft certificate, would not result in injury to other water rights; the
proposed use, as limited in the draft certificate, would not impair or be detrimental to the public
interest as provided in ORS 537.170; the proposed use, as limited in the draft certificate, shall
except future use of water for human and livestock consumption; and the flows were to be
measured at the lower end of the stream reach to protect necessary flows tiroughout the reach.
(Id. at 4.) OWRD further concluded that the stream flows listed below represented the minimum
flows necessary to suppoit the public usef:]

JAN FEB MAR 'APR MAY JUN JUL AUG SEP OCT NOV DEC
1% 250 250 400 40.0 40.0 400 250 250 .250 250 250 250
29y, 250 30.0 400 400 400 300 250 250 250 250 250 250

Jdd.)

75. The PFO contained a Draft Certificate of Water Right with a priority date of January
29, 1992, that limited the appro‘vcd instream flow amounts in ¢fs as follows:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
% 250 250 400 40.0 '40.0 400 250 250 250 250 250 25.0
21, 250 300 400 40.0 400 300 250 250 250 250 250 250

(Ex. A5 at 5.) The Draft Certificate of Water Right further conditioned the water right, requiring
the flows to be measured at the lower end of the stream reach to protect necessary flows

throughout the reach. (/d.)

76. The PFO set forth Protest Rights, and indicated that any protest submitted must be in
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writing and received by OWRD no later than June 28, 1996. (Ex. A5 at 4, 6.} On June 11, 1996,
OWRD extended the Protest deadline to July 26, 1996. (Ex. A6at 1.)

77. On July 22, 1996, Protestant filed a Protest, asserting that the amount of water that
OWRD claimed was in the stream during June, July, August, and September was false. (Ex. A7
at?2)

Settlement discussions

~78. On March 26, 2014, OWRD sent a letter to Protestant, requesting that the parties
meet to discuss Protestant’s concerns regarding the impact that the proposed instream water right .
would have on Protestant’s water rights. (Ex. A9; P19 at 16, 18, 19.)

 79. In 2015, the parties worked towards a “settlement meeting.” (P19 at 16, 21, 23.)

80. On September 14, 2021, OWRD referred the matter to the OAH for a contested case
hearing because the parties had not reached a settlement. (P1 at 1, P19 at 16, 17, 30.)

Additional information

81. Protestant’s water rights are senior to the instream water right at issue in this case.
(Test. of Chandler.)

82, Jeff Colton is the manager of Protestant. Mr. Colton provided streamflow
measurements from the Salsibury gaging station from 1904 to 1968. The gaged data does not
account for consumptive uses above the gage, The gaged data does not reflect natural
streamflow and is not comparable to OWRD’s EANF calculation. (Exs. R4, A32 at 5-6.)

83. Mr, Colton produced a summary document of the Salsibury gaging station, showing
dates when measurements were less than 20 cfs from 1904 to 1967, The gaged data does not
account for consumptive uses above the gage. The summary document does not reflect natural
streamflow and is not comparable to OWRD’s EANF calculation. (Exs. RS, A32 at6.)

84. Mr. Colton provided streamflow measurements from the Deer Creek and the Powder
River Hudspeth Lane gaging stations. The gaged data does not account for consumptive uses
above the gages nor tributary inflows below the gages. The gaged data does not reflect natural
streamflow and is not comparable to OWRD’s EANF calculation. (Exs. R10-R13, A32 at 5-6.)

85. Mr. Colton provided information from a Bureau of Reclamation (BOR) study to
show that the Powder River had an annual water shortage from 1971 to 1999 of 134,000 acre-
feet.!! (Ex. R15.) The BOR information states that the natural flow computations were
calculated using data from 1971 to 1999, which is not representative of the common base period
used by OWRD. (Exs. R15 at 3, A32 at4.) The BOR information does not indicate which gages
were used or how they were used in generating values of average annual flow. (Exs. R15, A32

Y Protestant provided excerpts from the BOR study. (See R15.)
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at 4.) The authors of the BOR report admit that “complete information is not available on the
numerous water rights in the basin due to transfer and division of rights over years.” (Ex. R15 at
2.) Without an accurate accounting of the water rights of record, it is not possible to calculate
estimates of consumptive use which are needed to calculate naturalized streamflow. (Ex, A32 at
4.) The values of natural flow developed by the BOR study do not reflect natural streamflow and
are not compalable to OWRD’s EANF calculation. (Exs. R15, A32 at4.)

86. Individual observations and/or measurements of streamflow in the identified reach
do not reflect natural streamflow, and are not reflective of data over a long period of time. They
are not comparable to OWRD’s BANF calculation. (Exs. A10 at 7-8, A32 at 5-6.)

87. Anthony Creek is a tributary that flows into the Powder River. Anfhony Creek has a
contributing flow in June, July, August, and September into the Powder River downstream of
BVID’s boundary and upstream of the downstream end of IS-72191. (Test. of Andrews; Exs.
Al8, Ad6.) ‘ '

88. Rock Creek is a tributary that flows into the Powder River. Rock Creek has a
contributing flow in June, July, August, and September into the Powder River downstream of
BVID’s boundary and upstream of the downstream end of IS 72191. (Test. of Andrews; Exs.
Al8, A47)

. 89. The North Powder River is a coniributing tnbutary to the Powder River. (Ex. R22 at
112, 120; see also Ex. A19.)

CONCLUSION OF LAW

OWRD properly determined EANF for June, July, August, and September, consistent
with ORS 537.343 and OAR 690-077-0015(4). '

OPINION

Protestant asserts QOWRD erred in issuing the PFO approving Application IS 72191
because OWRD failed to properly determine EANF for June, July, August, and September
consistent with ORS 537.343 and OAR 690-077-0015(4). As the proponent of that position,
Protestant bears the burden of proving its contention by a preponderance of the evidence. See
ORS 183.450(2) and (5); Rencken v. Young, 300 Or 352, 364-365 (1985) (finding that
proponents of a cancellation proceeding had the burden of proving by reliable, probative, and
substantial evidence that the water right holder had ceased using the water right in issue for the
statutorily prescribed period, citing ORS 183.450(5)); Gallant v. Board of Medical Examiners,
159 Or App 175, 183 (1999) (finding that in enacting ORS 183.450(5) the legislature intended to
prescribe a standard of proof that corresponded to the preponderance of the evidence standard);
Reguero v. Teachers Standards and Practices Commission, 312 Or 402, 418 (1991) (burden is
on Commission in disciplinary action); and Dixon v. Board of Nursing, 291 Or App 207, 213 ~
(2018) (in administrative actions, the standard of proof that generally applies in agency
proceedings, including license-related proceedings, is the preponderance standard). Proofby a
preponderance of the evidence means that the fact finder is convinced that the facts asserted are.
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more likely true than false. Riley Hill General Coritractor v. Tandy Corp., 303 Or 390, 402
(1987). The burden of proof encompasses two burdens, the burden of production and the burden
of persuasion. Marvin Wood Products v. Callow, 171 Or App 175 (2000) (Conceptually, the
burden of proof encompasses two distinct burdens: the burden of producing evidence of a
particular fact (i.e., the burden of production), and the burden of convincing the trier of fact that
the alleged fact is true (i.e., the burden of persuasion)). Accordingly, any party advocating a
particular position bears the burdens of production and persuasion as to that position. A party
may not rely on an absence of evidence in the record to meet its burden. May Trucking Co. v.
Dept. of Transportation, 203 Or. App. 564, 572-573, 126 P.3d 695, 700-701 (2006) (rejecting
petitioner’s contention of an absence of evidence in the record and finding, “It was petitioner’s
obligation to make sure that there is evidence in the record supporting its position.”).

To meet its burden, Protestant must prove — by a preponderance of the evidence — that
OWRD did not properly determine EANF for June, July, August, and September, consistent with
ORS 537.343 and OAR 690-077-0015(4). Protestant’s burden is an affirmative one requiring
evidence to overcome OWRD’s conclusions in the PFO. Collateral attacks drawing into
question OWRD’s methodologies and underlying data, without more, are insufficient to meet
Protestant’s burden.

Overview of Instream Water Rights

In Oregon, water is a public resource to be allocated by the State for beneficial use.
ORS 537.110, ORS 537.120. In the Instream Water Rights Act, set forth in ORS 537.332 —
537.360, the Oregon Legislature declared that “[pJublic uses are beneficial uses.”
ORS 537.334(1). The Legislature defined “public use” to include the “[cJonservation,
maintenance and enhancement of aquatic and fish life, wildlife, fish and wildlife habitat and any
other ecological values.” ORS 537.332(5)(b).

The Legislature charged ODFW, the Department of Environmental Quality (DEQ), and
the State Parks and Recreation Department (OPRD) with applying for instream water rights on
waters of the state for public uses. ORS 537.336(1), (2), and (3). The Legislature required that
any instream water right application from ODFW be for an amount of instream flow that ODFW
recommends as “the quantity of water necessary to support those public uses.” ORS 537.336(1).
For applications filed after October 28, 1989, all applications for instream water rights must be
based on methods of determining instream flow needs that have been approved by administrative
- rule of the agencies submitting the applications. OAR 690-077-0020(3). ODFW approved three
methods for determining instream flow requirements for fish and wildlife: the Instream Flow
Incremental Methodology; the Oregon Method, and the Forest Service Method,

OAR 635- 400 -0015(6).

The Legislature also charged OWRD with evaluating instream water right applications
and issuing certificates, which are then held “in the name of Water Resources Department as
trustee for the people of the State of Oregon.” ORS 537.341. The Legislature identified the
OWRD Director as “the final authority in determining the level of the in-stream flow necessary

In the Matter of ODFW v. Baker Valley Irrigation Drstrrct — OAH Case Np. 2021-OWRD-00089
Page 20



to protect the public use.” ORS 537.343(2).

Did OWRD properly determine EANF for June, July, August, and September, consistent
with ORS 537.343 and OAR 690-077-0015(4).

ORS 537.343 is titled “Proposed final order; conditions” and provides, in part:

(1) A proposed final order issued under ORS 537.170(6) for an in-
stream water right certificate may include any condition the Water
Resources Director considers necessary, but which is consistent
with the intent of ORS537.332 to 537.360. The proposed final
order may:

. (a) Approve the in-stream water right for the quantity of water
requested;

- (b) Approve the requested in-stream water right for a ‘leséer
quantity of water; or

(c) Reject the requested in-stream water right.

(2) If the director reduces or.rejects the in-stream water right as
requested, or conditions the in-stream water right, the director shall
include a statement of findings that sets forth the basis for the
reduction, rejection or conditions. The director shall be the final
authority in determining the level of in-stream flow necessary to
protect the public use.

ORS 537.153(2) identifies the public interest presumption and reads, in part:

In reviewing the application under subsection (1) of this section,
the department shall presume that a proposed use will not impair or
be detrimental to the public interest if the proposed use is allowed
in the applicable basin program established pursuant to

ORS 536.300 and 536.340 or given a preference under

ORS 536.310(12), if water is available, if the proposed use will not
injure other water rights and if the proposed use complies with
rules of the Water Resources Commission. This shall be a
rebuttable presumption and may be overcome by a preponderance
of the evidence that ezthel -

(a) One or more of the criteria for establishing the presumption are
‘not satisfied; * * *,

ORS 537.170(8) sets forth the factors that must be considered if the public interest
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presumption is overcome and provides, in part:

If the presumption of public interest under ORS 537.153(2) is
overcome, then before issuing a final order, the director or the
commission, if applicable, shall make the final determination of
whether the proposed use or the proposed use as modified in the
proposed final order would impair or be detrimental to the public
interest by considering: :

(a) Conserving the highest use of the water for all purposes,

“including irrigation, domestic use, municipal water supply, power
development, public recreation, protection of commercial and -
game fishing and wildlife, fire protection, mining, industrial
purposes, navigation, scenic attraction or any other beneficial use
to which the water may be applied for which it may have a special
value to the public.

OAR 690-077-0015 addresses, among other things, the EANF limitation and provides, in
part:

(1) Instream water rights shall not take away or impair any
permitted, certificated or decreed right to any waters or to the use
of any rights vested prior to the date of the instream water right.

(2) The implementation of the instream water rights law is a means
of achieving an equitable allocation of water between instream
public uses and other water uses. When instream water rights are
set at levels that exceed current unappropriated water available the
water right not only protects remaining supplies from future
appropriation but establishes a management objective for
achieving the amounts of instream flows necessary to support the
identified public uses.

(3) The amount of appropriation for out-of-stream purposes shall
not be a factor in determining the amount of an instream water
right.

(4) If natural streamflow or natural lake levels are the source for
meeting instream water rights, the amount allowed during any
identified time period for the water right shall not exceed the
estimated average natural flow or level occurring from the
drainage system, except where periodic flows that exceed the
natural flow or level are significant for the applied public use. An
example of such an exception would be high flow events that allow
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for fish passage or migration over obstacles.
OAR 690-077-0010 provides applicable deﬂnitibns and states, in part:

(10) “Estimated Average Natural Flow” means average natural
flow estimates derived from watermaster distribution records,
Department measurement records and application of appropriate
available scientific and hydroiogic technology.

% k% kK

(13) “Instream flow” means the minimum quantity of water
necessary to support the public use requested by an agency.

K kR %

(16) “Instream Water Right” as defined in ORS 537.332, means a

. water right held in trust by the Water Resources Department for
the benefit of the people of the state of Oregon to maintain water
instream for public use. An instream water right does not require a
diversion or any other means of physical control over the water.

' EEEE.

(26) “Public Benefit,” as defined in ORS 537.332, means a benefit
that accrues to the public at large rather than to a person, a small
group of persons or to a private enterprise.

(27) “Public Use,” as defined in ORS 537.332, includes but is not
limited to:

® ok % ok ok

(b) Consewation‘, maintenance and enhancement of aquaticand
fish life, wildlife, fish and wildlife habitat and any other ecological
values{.]

Protestant contends that OWRD did not properly determine EANF for June, July, August,
and September, consistent with ORS 537.343 and OAR 690-077-0015(4). Protestant’s Closing
Argument at 6. OWRD and ODFW contend to the contrary. OWRD and ODFW Joint Wutten ‘
Closing Argument at 2-3, 17-18. T agree with OWRD and ODFW.

On January 29, 1992, ODFW filed application IS 72191 with OWRD, seeking to protect
the minimum instream flows necessary for the maintenance and conservation of rainbow trout
lifecycles and habitat in the Powder River from the Mason Dam at river mile 131.2 to the Thief
Valley Reservoir at river mile 74.0. ODFW used the Oregon Method, an acceptable method
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adopted by rule by the Oregon Fish and Wildlife Commission, for determin‘ing instream flow
requirements for rainbow trout in the identifted reach of the Powder River, ODFW’s instream
Hlow requests were based upon values set forth in the Powder Basin Report.

After receiving the application, OWRD determined the application was complete and
gave it a tentative priority date of January 29, 1992, OWRD then began a technical review of the
application. As part of its technical review, OWRD calculated EANF in the identified reach.
OWRD calculated EANF by using gaged data from Gage ID 13281500 located on the Powder
River; by using the Cooper Method 2 regional regression equation for the area of the reach where
gaged data was not available; and by using a correction factor that was developed using data
from Gage 1D 13289500 to correct the streamflows estimated through the regression equation.

OWRD first corrected the gaged data to account for consumptive uses above the gages
impacted by consumptive use. OWRD then used the naturalized flows from Gage 1D 13281500
in calculating streamflow. This gaging station measured flow on the Powder River near Haines,
Oregon, downstream of what is now Phillips Lake and upstream of Thief Valley Reservoir from
1946 to 1953. OWRD then estimated streamflows for the non-gaged area of the reach by using
the Cooper Method 2 regression equation. To correct the streamflows estimated through the
regression equation, OWRD developed a correction factor using data from Gage 1D 13289500.
This gaging station measured flow near the mouth of the Powder River near Robinette, Oregon,
from October 1928 to September 1932. OWRD then applied the correction factor to the
estimated streamflows for the non-gaged area of the reach. OWRD performed the calculations in
WARS. As part of its program, WARS included the contributing flows upstream of the
downstream end of IS 72191 in the natural streamflow calculation,

OWRD used watermaster distribution records, Department measurement records, USGS
records, and a regional regression equation to develop the natural streamflow estimates for IS
72191. Following the calculations, OWRD determined that the monthly EANF amounts in the
identified reach exceeded the monthly instream flow amounts requested by ODFW in the
application.

OWRD then conducted a public interest review. OWRD first considered whether the
public interest presumption set forth in ORS 537.153(2) was established for the proposed water
use. As part of that consideration, OWRD reviewed water availability in the identified reach.
Because water was not available for appropriation during the months of June, July, August, and
September, OWRD determined that the public interest presumption in ORS 537.153(2) was not
established. OWRD processed the application without the public interest presumption.

OWRD next considered whether the proposed use would impair or be detrimental to the
public interest by considering the factors listed in ORS 537.170(8). Because the requested flow
amounts in the application were below the EANF amounts in every month, OWRD determined
that the proposed use would not impair or be detrimental to the public interest.

On May 14, 1996, OWRD issued its PFO proposing to approve the application with
conditions, OWRD conditioned the instream water right to the flow amounts requested in the
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application,

I find, by a preponderance of the evidence, that OWRD properly determined EANF for
June, July, August, and September, consistent with ORS 537.343 and OAR 690-077-0015(4). T
also find that OWRD used all available streamflow data as well as a generally accepted
hydrologic method for estimating streamflow where no such data was available. 1 further find
that OWRD demonstrated that, as conditioned, the instream water right proposed in the PFO
would not impair or be detrimental to the public interest.

Protestant’s additional arguments

Protestant first contends that its due process rights were violated as a result of OWRD’s
delay in scheduling a contested case hearing. Protestant contends its “‘opportunity to be heard”
occurred at neither a meaningful time nor in a meaningful manner.” Protestant cites to a quote in
Mathews v. Eldridge, 424 1.S. 319, 333 (1976) in support of its argument. Protestant’s Closing
Argument at 4-5. OWRD and ODFW contend that “Protestant has not identified any protected
liberty or property interest at stake in this proceeding, nor demonstrated why the administrative
process provided was insufficient.” OWRD and ODFW Jomt Response to Protestant’s Closing
Argument at 4. I agree with OWRD and ODFW.

{

Under both the 5™ and 14" Amendments of the United States Constitution, no person
shall be deprived of life, liberty, or property without due process of law. In Mathews, Mr.
Eldridge did not receive a hearing before his disability benefits were terminated by the Social
Security Administration. Mr. Eldridge argued that the lack of a pre-termination hearing was
unconstitutional under the Due Process Clause of the Fifth Amendment. The Court, while
acknowledging that Mr. Eldridge had a property interest in his disability benefits, held that an
evidentiary hearing was not required prior to the termination of Social Security disability
- benefits. Mathews, at 332, 349. In reaching its decision, the Court identified three factors that
must be considered in determining the constitutional sufficicncy of administrative procedures
prior to the initial termination of benefits: 1) the private interest that will be affected by the
official action; 2) the risk of an erroneous deprivation of such interest through the procedures
used, and probable value, if any, of additional safeguards; and 3) the Government’s interest,
including the fiscal and administrative burdens that the additional or substitute procedures would
entail. Mathews, at 340, 343, 347.

In the matter at hand, Protestant did not identify any protected liberty or property interest
that was at stake in the proceeding. decord G.A.S.P. v. Env’t Quality Comm’n, 198 Or App 182,
193 (2005) (rejecting due process arguments where “[pJetitioners simply do not identify a
constitutionally protected property or liberty interest that would require us to engage in
Mathews-like analyses.”). Even if Protestant’s water rights are considered a property interest,
those water rights are not being terminated nor reduced in this proceeding. Moreover,
Protestant’s water rights are senior to the water right that is at issue in the case — meaning,
Protestant will receive its water rights before water will be provided for rainbow trout along the
identified reach at issue. Applying the first two factors in Mathews, Protestant’s water rights will
not be affected by this official action; and Protestant will not be deprived of its water rights
through the procedures used in this matter. With regards to OWRIY's delay in scheduling a
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contested case hearing, between the date of the Protest and the date of the referral for hearing,
OWRD worked with the parties to see if there was an opportunity for settlement, When the
parties did not settle the case, OWRD referred the matter for hearing as its budget allowed, i.e.,
the agency’s fiscal and administrative burden to provide for hearing (the third factor in
Mathews). Accordingly, 1 find that Protestant does not have a protected liberty or property
interest at stake in this proceeding. I further find that Protestant’s due process rights were not
violated as a result of OWRD’s delay in scheduling a contested case hearing.

Protestant next contends that “OWRD and ODFW were allowed to present their
employees as witnesses and qualify them as experts without even an.offer of qualifications at the
time written direct testimony was due. BVID was given no notice of the witnesses’ expertise or
qualifications, and was not provided reports typically required of expert witnesses.” Protestant’s
Closing Argument at 5, OWRD and ODFW contend that they did provide Protestant with their
experts’ qualifications in the written direct testimony. OWRD and ODFW also contend that
there is no Administrative Procedures Act (APA) requirement to provide expert reports. OWRD
and ODFW Joint Response to Protestant’s Closing Argument at 6-7. 1 agree with OWRD and
ODFW,

As set forth in the record, on June 2, 2023, OWRD and ODFW provided Protestant with
the written direct testimony of its three experts, 24 days before the hearing. Each witness, in his
respective direct testimony, addressed his foundation as an expert, his current and past work, and
his specific expertise in the matters at issue in the hearing. See Exhibits A10, A20, and A27.
Thus, Protestant had notice of OWRD’s and ODFW’s experts’ qualifications well in advance of
hearing. Moreover, there is no rule in the APA that requires an agency or party to provide expert
reports to the opposing party in a contested case hearing before the Office of Administrative
Hearings. See OAR 137-003-0501 through 137-003-0700 (Rules for Office of Administrative
Hearings). Protestant’s arguments are not supported by the record.

Protestant also contends that “[t]he Applicant and OWRD presented witnesses who
supported their position, not with first-hand or personal knowledge or experience, but rather with
information they stated was read from a case file their agency provided, but which an ‘expert’
file was not provided to BVID.” Protestant’s Closing Argument at 5-6.

However, Mr. Andrews, Mr. Lemanski, and Mr. Sawaski were all qualified on the record
as experts in their respective fields based upon their respective knowledge, work experience, and
expertise in the matters that were at issue in the hearing. Mr. Andrews was qualified as an expert
hydrologist with expertise in WARS; Mr. Lemanski was qualified as an expert fish biologist with
expertise in fish distribution and the fish habitat needs of rainbow trout; and Mr. Sawaski was
qualified as an expert instream scientist and hydrologist with expertise in hydrology and instream
flow needs for rainbow trout. Moreover, the testimony provided by each of these three experts
was directly related to the issue for hearing, as well as the relevant exhibits that were provided to
Protestant in advance of hearing and were admitted into evidence at hearing. In sum, all three
experts had sufficient foundation, knowledge, experience, and expertise for their testimony
regarding the matters at issue in the hearing. Protestant’s argument is unpersuasive.

Protestant next contends that “Use of [a] single EANF for the entire instream water right
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is not proper for the location of proposed stream reach.” Protestant’s Closing Argument at 6.
OWRD and ODFW contend that Protestant’s argument is a new issue that was not properly
raised in the Protest. OWRD and ODFW Joint Response to Protestant’s Closing Argument at
12. T agree with OWRD and ODFW.

ORS 537.17{)(5) provides:

Each person submitting a protest or a request for standing shall
raise all reasonably ascertainable issues and submit all reasonably
available arguments supporting the person’s position by the close
of the protest period. Failure to raise a reasonably ascertainable
issue in a protest or in a hearing or failure to provide sufficient
specificity to afford the Water Resources Department an

- opportunity to respond to the issue precludes judicial review based
on that issue.

The PFO in this case states that, “the flows are to be measured at the lower end of the
stream reach to protect necessary flows throughout the reach.” Exhibit A5 at 4. The Draft
Certificate of Water Right attached to the PFO also states that, “the flows are to be measured at
the lower end of the stream reach to protect necessary flows throughout the reach.” Id. at 5.
Thus, Protestant’s assertion that “[u]se of single EANF for the entire instream water right is not

proper for the location of proposed stream reach” was a reasonably ascertainable issue from both '

the PFO and the attached Draft Certificate of Water Right at the time of Protestant’s Protest.
Protestant did not raise this reasonably ascertainable issue in its Protest. See Exhibit A7.

Pursuant to ORS 537.170(5), because Protestant did not raise this reasonably ascertainable issue

in its Protest, I conclude that Protestant is precluded from raising it now in its closing argument.

Protestant also contends that “To determine the EANF for the entire reach of IS-721_91,'
OWRD relied on multiple BEANFs for each distinct WAB, and then requested the instream water
right for the entire 57 river miles — i.e., the agency generalized one EANF to the entire area.”
Protestant’s Closing Argument at 7-8. OWRD contends that Protestant’s statement is not an
accurate summary of OWRDY’s process for calculating EANF for IS 72191, OWRD and ODFW
Joint Response to Protestant’s Closing Argument at 14, I agree with OWRD.

: As detailed in the record, OWRD created WAB 72191 to estimate natural streamflow for
apphcatlon IS 72191. OWRD estimated EANF at the downstream end, or pour point, of WAB .
72191, which is the normal long-used practice for OWRD. See Exhibit A11 at 16. WAB 72191
included all contributing flows (i.e., flows that feed into the identified reach) from WABs
upstream of the downstream end of IS-72191. WARS factored those contributing flows into the
natural streamflow calculation for IS 72191, Testimony of Andrews. Protestant’s assertion that
OWRD “relied on multiple EANFs for each distinct WAB” misstates OWRD’s process for
calculating EANF for IS-72191." As such, Protestant’s misstatement is unpersuasive.

Protestant next contends that “for a WARB such as 72191, which was specifically created
for I1S-72191, the watershed characteristics would be different from those of 243 or 30920327,
the other two WABs used for this instream water right.” Protestant’s Closing Argument at 8.
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OWRD and ODFW contend that Protestant’s statement is not supported by any evidence in the
record. OWRD and ODFW Joint Response to Protestant’s Closing Argument at 15. T agree with
OWRD and ODFW. There is no reliable evidence in the record that supports Protestant’s
argument. Thus, Protestant’s argument is without merit.

Protestant also contends that “there are no other tributaries providing water to the Powder
River in late July, August, or September, despite what the WABs and the EANFs derived from
those WABs by a computer modeling technique attempted to illustrate,” Protestant’s Closing
Argument at 8. OWRD and ODFW contend that Anthony Creek and Rock Creek are tributaries
that provide summer water to the Powder River upstream of the downstream end of IS 72191.
OWRD and ODFW Joint Response to Protestant’s Closing Argument at 17. I agree with OWRD
and ODFW,

As set forth in the record, Anthony Creek and Rock Creek both have water in June, July,
August, and September that flows into the Powder River downstream of BVID’s boundary and
upstream of the downstream end of IS 72191, See Exhibits A46 and A47. As such, Protestant’s
argument is without merit. *

Protestant next contends that the “Combined data approach is flawed when measuring
[the] Powder River.” Protestant’s Closing Argument at 9.

However, OWRD’s promulgated definition of EANF allows for the use of “watermaster
distribution records, Department measurement records and application of appropriate available
scientific and hydrologic technology,” when estimating average natural flow. See QAR 690-
077-0016(10). As detailed previously, OWRD used gaged data as well as a generally accepted
hydrologic method for estimating streamflow where no such data was available, to calculate
EANF in compliance with OAR 690-077-0010(10). Testimony of Andrews; see QAR 690-077-
0010(10). Protestant’s argument is therefore unpersuasive.

. Protestant also contends that “[t]he EANF determined for June, July, August, and
September for this stretch of the Powder River does not represent the prehistoric streamflow of
the Powder River.” Protestant’s Closing Argument at 9. Protestant contends that “prehistoric”
streamflow is streamflow “without the influence of human activities.” Id. Protestant also states
“[bJefore human activities, the Powder River was not channelized.” Jd. OWRD and ODFW
contend that EANF is a calculation of instream flow without consumptive use, not a calculation
that models prehistoric river channel shape. OWRD and ODFW Joint Response to Protestant’s
Closing Argument at 15. T agree with OWRD and ODFW,

EANF is defined as “average natural flow estimates derived from watermaster
distribution records, Department measurement records and application of appropriate available
scientific and hydrologic technology.” See OAR 690-077-0010(10). Thus, EANF is natural
streamflow. Meaning, EANF is the flow in the stream when there are no consumptive uses and
there is no flow regulation by dams or reservoirs. Testimony of Andrews; Exhibit A10 at 2.
OWRD calculates EANF or natural streamflow by adding back known consumptive uses to
measured streamflow. Testimony of Andrews; Ex. A10 at 3. Protestant’s implication that
EANF is a calculation of prehistoric streamflow when the Powder River was not channelized is
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not supported by the reliable expert testimony in the record.

Protestant next contends that OWRD’s computer “model’s conclusions ate dubious,
‘being that BVID witnesses, in sharing their personal experiences or historical family accounts,
testified that the Powder River did not have channels or any regular flows ‘prehistor 1caliy ”?
Protestant’s Closing Argument at 10.

However, Protestant did not present any expert testimony to establish that OWRD’s
computer model’s conclusions were defective in any way, regardless of the testimony from
BVID’s witnesses. Protestant’s argument is unpersuasive and not supported by the reliable
expert testimony in the record.

_ Protestant also contends that “the Powder River is not accommodated by the model’s
generic and limited ‘watershed characteristics’ in the Cooper Method 2.” Protestant’s Closing
Argument at 10. :

However, Protestant did not present any expert testimony to establish that OWRD’s
computer model or the Cooper Method 2 regression equation failed to accommodate the Powder
River or the identified reach at issue. Moreover, regional regression equations are generally
accepted hydrologic methods for estimating natural streamflow. Testimony of Andrews.
Protestant’s argument is not supported by any reliable evidence in the record.

Protestant next contends that “[h]istorically and today, gravel dominates the Baker Valley
basin, including the bed of the Powder River.” Protestant’s Closing Argument at 10. Protestant
contends that “Permeability was not a characteristic considered in the methodology until 2002
and thus was not considered in the modeling for the EANF.” Id. at 10-11.

However, Protestant did not provide any expert testimony to establish that permeability
was required as an additional watershed characteristic in OWRD’s regression equation in order
for OWRD to properly calculate EANF in the identified reach or that the Cooper Method 2
regional rcg:esszon equation was defective in its calculations, Moreover, as set forth in the
record, for comparison pur poses, OWRD calculated EANF within the identified reach using the
current regression equation in WARS, which includes pemleablhty as a watershed characteristic.

“ The results established that EANF exceeded the requested flows in the application. Testimony
of Andrews; Exhibit A10 at 9. In other words, had the application been processed using the
current regression equation in WARS, OWRD would have approved the application up to the
requested flow amounts in the application. Testlmony of Andlews Protestant’s argument is
unpersuasive. :

Protestant also contends that “Three additional importf;nt characteristics that must be
considered for prehistoric flows of the Powder River are channelization (or lack thereof),
geomorphology, and permeability — all of which were ignored by OWRD in this instance.”
Protestant’s Closing Argument at 11.

‘However, Protestant did not provide any expert testimony to establish that
channelization, geomorphology, and permeability were required as additional watershed
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characteristics in OWRD’s regression equation in order for OWRD to properly calculate EANF
in the identified reach or that the Cooper Method 2 regional regression equation was defective in
its calculations. Protestant’s argument is not supported by any reliable evidence in the record.

Protestant next contends that the “Model is unreliable because it has poor goodness of
fit.” Protestant’s Closing Argument at 12. OWRD and ODFW contend that there is no evidence
in the record to support Protestant’s conclusion. OWRD and ODFW also contend that the two
gages used in OWRD’s EANF calculations were known data points in the goodness of fit
evaluation. OWRD and ODFW Joint Response to Protestant’s Closing Argument at 19, T agree
with OWRD and ODFW.

As set forth in the record, OWRD performed a goodness of fit evaluation on all of the
WARBs with gages used in the development of WARS, which included Gage ID 13281500 and
Gage 1D 13289500, the two gages OWRD used to calculate EANF in IS 72191. Exhibit A1l at
84. As such, the gaged data from Gage ID 13281500 and Gage ID 13289500 support the
accuracy of OWRID)’s EANF calculation for IS 72191. Protestant’s argument is unpersuasive.

Protestant also contends that Mr. Colton’s testimony that he would have to release 50 cfs
at Mason Dam to get 25 cfs to Thief Valley, combined with his firsthand experience of managing
flows in the Powder River supports the conclusion that OWRD did not properly determine
EANF. Protestant’s Closing Argument at 7, Protestant’s Reply to OWRID and ODFW Joint
Closing Argument at 2-3. '

However, Mr. Colton is not an expert hydrologist. I attach greater weight of reliability to
Mr. Andrews’s testimony as an expert hydrologist. Protestant’s argument is unpersuasive,

Protestant finally contends that the streamflow measurements provided by Mr. Colton are
actual streamflow in the Powder River. Protestant’s Reply to OWRD and ODFW Joint Closing
Argument at 1-2.

However, the streamflow measurements provided by Mr. Colton did not account for
consumptive uses above the gages nor tributary inflows below the gages. As such, the gaged
data provided by Mr. Colton does not reflect natural streamflow and is not comparable to
OWRD’s EANF calculation. Protestant’s argument is unpersuasive.

Conclusion

OWRD established that it properly determined EANF for June, July, August, and
September, consistent with ORS 537.343 and OAR 690-077-0015(4). In addition, OWRD
demonstrated that, as conditioned, the instream water right proposed in the PFO would not

impair or be detrimental to the public interest.

In contrast, Protestant failed to meet its burden of proof in this matter, and its additional
arguments detailed previously are not supported by reliable evidence in the record.

Accordingly, the PFO issued by OWRD on May 14, 1996, proposing to approve, with
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conditions, Water Right Application IS 72191 for instream flows for the migration, spawning,
egg incubation, fry emergence, and juvenile rearing needs of rainbow trout is correct.

CONSIDERATION OF EXCEPTIONS

The Director considers and disposes of OWRD’s and ODFW’s joint exceptions and
Protestant’s exceptions to the ALY’s Proposed Order as shown below. The Director may modify
a proposed finding of historical fact only if the agency determines that there is clear and
convincing evidence in the record that the finding was wrong. ORS 183.650(3); OAR 137-003-
0665(4). A finding of historical fact is a determination “that an event did or did not occur in the
past or that a circumstance or status did or did not exist either before the hearing or at the time of
the hearing.” ORS 183.650(3); OAR 137-003-0665(4). The Director finds that all changes to
the Proposed Order made in response to the exceptions are supported by evidence in the record
that meets the highest potentially applicable standard of “clear and convincing.” In this section,
additions to the text of the Proposed Order are shown in underline, and deletions are shown in
strikeout. The page numbers referenced in this section refer to this final order, not the Proposed
Order.

Exception No. 1: OWRD, ODFW and Protestant take exception to typographical errors
throughout the Proposed Order.

Disposition: The exception is allowed. The language below is amended as shown to
cotrect typographical errors identified in OWRD’s and ODFW'’s joint exceptions, Protestant’ s
exceptions, and errors identified in the plOOf reading of this final order:

Page 1: On May 14, 1996, the Oregon Water Resources Department (OWRD or
Department) issued a Proposed Final Order (PFO or Notice), proposing to
approve, with conditions, the application filed by Oregon Department of Fish and
Wildiife {Applicant or ODFW), seeking instream flows for the migration,
spawning, egg incubation, fry emergence and juvenile rearing needs of rainbow
trout.

On March 8; 2023, Protestant filed BVID's Response fo ODF ng and OWRD’s
Joint Motion (Protestant’s Response).

On April 28, 2023, Protestant filed a Motion for Summary Determination or in the.
Aalternative Motion for Stay of Contested Case Hearing (Protestant’s MSD or
Motion for Stay).

Page 2: Protestant’s Motion to Limit Any Expert Testimony by Spencer Sawaske
in Ichthyology and if Allowed as Lay Agency Witness to Strike the Written

Direct and Rebuttal Testimony of Spencer Swawaske;

Page 3: Ms. McCarty and William Davidson appeared on behalf of OWRD.

Page 6: “OWRD makes that determination by comparing the instream flow
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amounts requested in the application to the Estimated Average Natural Flow
{EANFY), or natural streamflow, in the identified stream or reach. (Ex. Al at3.)”

“The amount altowed for appropriation of an instream water right shall not exceed

the EANF-as-defined-by-OAR690-677-0015. (See OAR 690-077-0015(4); Ex.
Al0at2.)”

Pages 8-9: The requested monthly instream flow amounts are the minimum
amounts necessary to maintain the rainbow trout populations at their current
levels in the identified reach. (Exs. A3 at 6, A5, A20 at 2, A21-A26, A27 at 4.)

Page 12: Qusr =exp (Bd) X BB X ,B3

Page 13: OWRD picked that common base period as the most suitable because it
represented the long term average conditions for this century and because it had
the most streamflow information available, (Ex. A10 at 5, A11 at 24-25, A13 at
17--18.) '

New coverages were obtained the that resulted in better estimations, particularly
for smaller watersheds. (Ex. A10at 5, A1l at 26- 39-46, A12 at 31-32, A13 at
22-23.).

Pages 17-18: The PFO set forth Protest Rights, and indicated that any protest
submitted must be in writing and received by OWRD no later than June 28, 1996.
(Ex. AS at4, 6.) On June 11, 1996, OWRD extended the Protest deadline to July
22 26, 1996. (Ex. A6at 1))

Page 20: The Legislature defined “public use” to include the “[c]onservation,
maintenance and enhancement of aquatic and fish life, wildlife, fish and wildlife
habitat er and any other ecological values.” ORS 537.332(5)(b).

Page 25: Under both the 5th and 14th Amendments of the United States
Constitution, no person shall be deprived of life, liberty, or property without due
pracess of law.

Page 26: OWRD and ODI'W also contend that there is no Administrative
Procedures Act (APA) APA requirement to provide expert reports. OWRD and
ODFW Joint Response to Protestant’s Closing Argument at 6-7,

Moreover, there is no rule in the Administrative Procedures-Aet-tLARAIAPA that
requires an agency or party to provide expert reports to the opposing party in a
contested case hearing before the Office of Administrative Hearings. See OAR
137-003-0501 through 137-003-0700 (Rules for Office of Administrative
Hearings).

Protestant also contends that “[t]he Applicant and OWRD presented witnesses
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who supported their position, not with first-hand or personal knowledge or

. experience, but rather with information they stated was read from a case file their
agency provided, but which an ‘expert’ file was not pr ov;ded to BIB-BVID.”
Protestant’s Closing Argument at 5-6.

Page 27: Failure to raise a reasonably ascertainable issue in a protest orin a .
hearing or failure to provide sufficient specificity to afford the Water Resources
Department an opportunity to respond to the issue precludes judicial review based
on that issue.

The Draft Certificate of Water Right attached fo the PFO also states that, “the :
flows are to be measured at the lower end of the stream reach to protect necessaly
flows throughout the reach.” Id. at 5 4.

Prote‘s’cant next contends that “for a WAB such as 72191, which was specifically
created for IS-72191, the watershed characteristics would be different from those
of 243 or 309203327, the other two WABs used for this instream water right.”
Protestant’s Closing Argument at 8.

Exception No, 2: BVID states that “BVID agrees prehistoric is defined as “without the
influence of human activities.” Protestant’s Exceptions to the Proposed Order at 3-4. BVID
requests the following change to page 28 of the order: “Protestant contends that “prehistoric”
streamflow is streamflow “before-human-activities-without the influence of human activities;

{wheﬂ]—%he—PewdeiLPcweiLwasm%eh&ﬁﬂekzeéI”

Disposition: The exception is allowed. Because BVID’s requested change matches the

~ language in Protestant’s Closing Argument, the change is well supported, For reference, BVID’s
Closing Argument states: “BVID agrees with the former definition based on their own testimony
of “without the influence of human activities.”” Protestant’s Closing Argument at 9.

BVID’s change, however, requires the addition of another sentence which the Director
explains here. The two paragraphs of the order that address arguments concerning the term
“prehistoric” conclude with the ALJ’s finding that “Protestant’s implication that EANF is a
calculation of prehistoric streamflow when the Powder River was not channelized is not
supported by the reliable expert testimony in the record.” Supra at 28-29. The content of this
finding has two parts — whether EANF is a calculation of prehistoric streamflow, and whether
EANF is a calculation of when the Powder River was not channelized. For the finding in the
order to have context, it is necessary to insert a sentence with BVID’s argument on when the
Powder River was channelized. Referencing Protestant’s Closing Argument, the sentence
directly after the sentence that BVID requested in its exception reads: “Before human activities,
the Powder River was not channelized.” Protestant’s Closing Argument at 9. Therefore,
BVID’s requested quote and the adjacent sentence fiom BVID’s Closing Argument will both be
included. :

The bottom half of page 28 in the Opinion section is amended as follows:
Protestant contends that “prehistoric” streamflow is streamflow “before-humnan
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aetivities-without the influence of human activities;-fwhentthe Powder Riverwas
not-channelized. Id. Protestant also states “[b]efore human activities, the Powder

River was not channelized.” Id.

Exception No. 3: BVID takes exception to the findings of fact in paragraphs 52 to 55,
in the section titled “Improvements to regression equations and caleulations.” Supra at-13-14,
BVID also believes the timeline in paragraph 51 is too generalized when it states “Since the early
1990°s.” BVID asserts the record reflects that the watershed characteristics used in Cooper 2
changed over time with: :

* 1596 PFO: latitude, longitude, area, relief, siope, aspect, elevation, precipitation, January
temperature, July temperature. Ex. A5 at 36,

e 1997 after the PFO: area, maximum relief, average slope, mean elevation, mean annual
precipitation, mean minimum January temperature, and mean minimum July temperature.
Ex.Al4 at 10. .

» 2002 after the protest was filed: area, relief, slope, aspect, elevation, January
precipitation, July precipitation, January maximum temperature, July minimum
temperature, and soil permeability. Ex. A1l at 46.

Protestant’s Exceptions to the Proposed Order at 4-5. BVID states this is an important
clarification because “soil permeability is a critical characteristic for OWRD to consider when
calculating EANF for the Powder River.” Protestant’s Exceptions to the Proposed Order at 5
BVID requests paragraph 53 read:

53. From 1997 to 2002, OWRD further improved estimates of watershed
characteristics, recognizing that the accuracy of the estimates was dependent upon
the resolution of the coverage used to extract and summarize values of any given
watershed. The early iterations were too coarse and stopped at the state line. New
coverages were obtained that resulted in better estimations, particularly for smaller
watersheds. (Ex. A10Q at 5, A1l at 39-46, A12 at 31-32, A13 at 22-23)) OWRD
included a broader set of watershed characteristics into model development, and
performed a statistical analysis to identify the most important watershed
characteristics that would optimize the regression equations. OWRD then revised
the regional regression equations in_ 1997 and 2002 to include the these additional
watershed characteristics, the latter being the first-time OWRD considered soil
permeability in its calculation.”

Disposition: The Director declines to make the requested changes because the changes
are not supported by clear and convincing evidence in the record. A finding that 2002 was the
first time OWRD considered soil permeability in its calculation is not supported by the exhibits
cited by BVID. Beginning with the 1996 exhibit that BVID cites (Ex. A15), it contains an
overview flowchart of Water Availability Methodology by step, and for the Regional Regression
Analysis step, there are 15 pages of explanation. (Ex. A15 at 24-39.) The first page of the
Regional Regression Analysis explanation is a flowchart specific to the regional regression
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analysis, which shows the starting point is:

GIS COVERAGE:

PRECIPITATION
ELEVATION
TEMPERATURE

SOILS INDEX

WATERSHED BOUNDARIES

el

(Ex. A15 at 25 (emphasis in original).) The next step after “GIS COVERAGE” is to
“ESTIMATE WATERSHED CHARACTERISTICS FOR GAGED WATERSHEDS” and the
last step is “REGRESSION COEFFICIENTS.” ‘These flowcharts show that in 1996 “soils
index was part of the GIS COVERAGE data, which are an input into the regional regression
coefficients. -In the regional regression equations, the coefficients are applied to the known
watershed characteristics to estimate natural streamflow. (See supra 99 43 —44; Ex. All at _42
(y represents:stream flow and x', X%, . . ., x™ represent the m watershed characteristics. b',b%, .

., b™ represent the regression coefﬁcxents which define the relationship among variables and are
dete1mmcd from the data.)) To insert BVID’s statement that 2002 was the first time OWRD

considered soil permeability would be inaccurate.

To at least partially address BVID’s request for more detail on the exclusion of soil
permeability as a known watershed characteristic for this instream water right review and
approval, the Director finds that the record does support an additional finding of fact. The
addition will go at the end of the ALJ’s discussion of Cooper Method 2 as follows:

50. Inthe mid-19905, OWRD began using the Cooper Method 2 regression
equation, which included seven watershed characteristics to estimate natural
streamflow: area; maximum relief; average slope; mean elévation; mean annual
precipitation; mean minimum January temperature; and mean minimum July
temperature. The Cooper Method 2 corrected measured streamflow to natural
streamflow by adding consumptive uses back to the measured streamflow before
estimating streamflow. The Cooper Method 2 used estimates from the USGS for
irrigation use, and diversion rates with realistic coefficients for other consumptive
uses. (Exs. A10 at 5, 6, A14 at 4, 10.) At the time OWRD calculated EANF for
[S-72191, OWRD’s model did not include soil permeability as a_watershed
characteristic. (Exs. A15 at 36, A14 at 10.) Since 2002, the model has used soil
permeability as a watershed characteristic. (See infra §.56; Ex. All at 46.)

Exception No. 4: BVID takes exception to reliability findings made by ALJ Gutman. In the
paragraph spanning page 27 and 28, the order states “There is no reliable evidence in the record
that supports Protestant’s argument.” Supra at 27-28, BVID asserts this statement is incorrect
and should be stricken because BVID did provide reliable evidence that the watershed
characteristics are different in WAB 72191 than in WAB 243 or WAB 30920327.

Disposition: The Director declines to make this change because BVID has not shown
clear and convincing evidence in the record that the watershed characteristics for WAB 72191
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would be different than those of 243 or 30920327. BVID cites to Jeff Colton’s testimony from
hearing, stating “Jeff Colton testified the drainage, or slope and aspect, into the Power River
further downstream than BVID’s district—such as in WAB 72191—mostly faces east and north
8o the snow stays on the slope longer and can sustain higher flows later in the summer/year.

~ Test. Hr'g June 28, 2023 at 402, lines 8-13.” Protestant’s Exceptions to the Proposed Order at 6.
Referencing the specific cross examination testimony of Mr. Colton, it states:

Question from OWRD: Are you aware that Anthony Creek has a summer
contributing flow into the Powder River?

Answer from Mr. Colton: My drainage sit -- faces south. This drainage the most
of the water comes from that goes below my district all faces east and has north,
northwest affect. So the snow gets to stay there longer. 1 got the worst drains of
them all. Mine all face south,

Test. Hr’g June 28, 2023 at 402, lines 5-19. Mr. Colton’s testimony responds to a question about
a tributary to the Powder River. It does not provide clear and convincing evidence to support
BVID’s assertion that the watershed characteristics are different in WAB 72191 than in WAB
243 or WARB 30920327.

BVID further asserts that Ryan Andrew’s testimony and Exhibit A38 support a finding
that the watershed characteristics are different for the three WABs. BVID, however, did not
point to specific testimony of Mr. Andrews regarding differences in watershed characteristics
‘between WAB 72191, WAB 243, or WAB 30920327, BVID describes Exhibit A38 as showing
the increasing natural streamflow values for downstream WABs, but did not explain how that
demonstrates the watershed characteristics are different for the 3 WABs.

Iixception No, 5: In the paragraph that spans pages 29 and 30, BVID asks that the
following finding be stricken: “Protestant did not provide any expert testimony to establish * * *
that the Cooper Method 2 regional regression equation was defective in its calculations,” BVID
requests the paragraph be replaced with:

Protestant utilized OWRD’s and ODFW’s current staff which the ALJ qualified as
experts at the hearing and eyewitnesses Mark Ward, Clay McEnroe, and Jeff Colton
to present its argument that channelization (or lack thereof), geomorphology, and
soil permeability must be considered when calculating the EANF in the Power
River Basin. Testimony of Ward, Testimony of McEnroe, Testimony of Colton,
Exs. R33 at 1, R35 at 1, R36 at 4. WARS now considers soil permeability in its
calculation and this characteristic was added to the Cooper Method 2 in 2002, Ex.
All at 46. Protestant’s argument is supported by reliable evidence in the record.

Protestant’s Exceptions to the Proposed Order at 9. BVID’s requested change would create
inconsistency with the findings, explanation, and quotes in the two paragraphs immediately
preceding the paragraph BVID asks to be altered. For example, BVID’s language would conflict
with the finding that “Protestant did not provide any expert testimony to establish that permeability
was required as an additional watershed characteristic in OWRD’s regression equation in order for
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OWRD to properly calculate EANF in the identified reach or that the Cooper Method 2 regional
regression equation was defective in its calculations.” Swupra at 29. This finding is similar, but
precedes, the language that BVID takes exception to. The next paragraph contains a full sentence
quoting BVID’s closing argument. The three paragraphs go together as explanation, reasoning,
and conclusion and are based on specific citations to the record. BVID’s proposed replacement
paragraph would insert a contrary conclusion without any supporting background and reasoning.

Although these three paragraphs are not readily editable, the Director hés incorporated the
content of one sentence of BVID’s requested language, discussed supra under Exception No. 3, as
an addition fo finding of fact No. 50 that:

At the time OWRD calculated EANF for IS-72191, OWRD’s model did not include
soil permeability as a watershed characteristic. (Exs. A15 at 36, Al4 at 10.) Since
2002, the model has used soil permeability as a watershed characteristic, (See infra
156:Ex. All at 46.) ‘

In finding of fact No. 50, the language added varies from BVID’s requested language.
BVID requested the more general terms “considers soil permeability in its calculation”
and the Director has added the more specific terms “used soil permeability as a watershed
characteristic.” Supra 4 50.

Exception No. 6: Exception Nos. 1 and 2 stated in OWRD and ODFW Joint Exceptions to
Proposed Order are allowed for the reasons stated and based on the evidence cited in OWRD and
ODFW Joint Exceptions to Proposed Order. These exceptions were not contested by BVID.

DIRECTOR’S AMENDMENTS TO THE PROPOSED ORDER

Amendment No.1; The History of the Case is updated to reflect issuance of the Proposed
Order, the filing and consideration of exceptions, and issuance of this final order.

Amendment No. 2: On page 5, a sentence is added reading: “Before 1996, the terminology
used was that individuals could file comments or “objections.” (See ¢.g., Ex. A4 at 12, 18.)”
This addition is made to explain why the January 1995 letters received by OWRD on the
Technical Review (Exhibit A4), interchangeably use the term “objection” and “comment.”

Amendment No. 3: The narrative of footnote 5 is amended to read: “The amount allowed for
appropriation of an instream water right shall not exceed the EANF except under certain limited
conditions.” Under QAR 690-077-0015(4), there are limited conditions under which the amount
of water appropriated for an instream water right may exceed EANF.,

Amendment No. 4: The Proposed Order proposes that OWRD affirm OWRD’s May 14, 1996
PFO proposing to approve Water Right Application IS-72191 with conditions. (Proposed Order
at 30.) This final order amends the Proposed Order by affirming OWRD’s May 14, 1996 PFO
with the following corrections to the description of the insteam water right reach stated in the
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PFO and draft certificate (see Ex. A0S at 1, 5):

POWDER RIVER FROM MASON DAM AT RIVER MILE 131.2 (NWNE 1/4,
SECTION 2526, TOWNSHIP 108, RANGE 38E WM); TO THIEF VALLEY
RESERVOIR AT RIVER MILE +74.8 +74.0 (SECTION 17, TOWNSHIP 68,
RANGE 40E WM)

The first change corrects the legal description of the location of Mason Dam from the northwest
quarter of the northeast quarter, Section 26, Township 10S, Range 38E WM to the northeast
quarter of Section 25, Township 108, Range 38E WM. This change is supported by Exhibit
R20, an OWRD water right certificate that describes the location of Mason Dam as “NE %,
Section 25, T 10 5, R 38 E, W.M.,” and by the map included with ODFW’s application, Exhibit
A2 at 4. The second change corrects the description of the river mile location of Thief Valley
Reservoir from “RIVER MILE +74.0” to “RIVER MILE £74.0” based on the description of the
location of Thief Valley Reservoir in ODFW’s application. (Ex. A2 at 1.)

Amendment No. 5: The Order section is amended to expressly state the consequences of
atfirming the Proposed Final Order issued on May 14, 1996,

ORDER

OWRD’s PFO issued on May 14, 1996, proposing to approve, with conditions, Water
Right Application IS 72191 for instream flows for the m1giat10n spawning, egg incubation, fry
emergence, and juvenile rearing needs of rainbow trout is affirmed with the corrections noted in
Amendment No. 4 above, and the attached Certificate 97653 is issued with conditions.

Dated in Salem, Oregon on March 15, 2024.

fs/ }hﬁiﬂ.muuw

Katherine Ratcliffe .

Water Rights Section Manager

For DOUGLAS E. WOODCOCK, ACTING DIRECTOR
Oregon Water Resources Department

NOTICE

Under ORS 537.349, ORS 537.173(1), and OAR 690-002-0190(1), any party to this
matter may file exceptions to this order with the Oregon Water Resources Commission.
Exceptions must be filed within 20 days following the date of service of the order. If the order
was mailed, the date of service is the day it was mailed. Parties must file any exceptlons by
emailing the exceptions to will.d.davidson@.water.oregon.gov.

Appeal of this order is to the Oregon Court of Appeals pursuant to ORS 183.482 and
ORS 536.075(2). If no exceptions to this order are filed with the Oregon Water Resources
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Commission, petitions for judicial review of this order must be filed with the Court of Appeals
within 60 days from the day this order was served. Failure to file exceptions within the 20-day
time period or a petition for judicial review within the 60-day time period will waive your right
of appeal. An issue that was not raised before the administrative law judge or in exceptions filed
with OWRD or the Oregon Water Resources Commission cannot be raised on appeal to the '
Oregon Court of Appeals. Innovative Design & Constr., LLC v. Constr. Contractors Bd., 278 Or.
App. 448,454, 375 P.3d 533, 536 (2016); Watts v. Oregon State Bd. of Nursing, 282 Or. App.
705, 386 P.3d 34 (2016). '
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CERTIFICATE OF SERVICE

I certify that on March 15, 2024, I caused the foregoing FINAL ORDER IN CONTESTED
CASE to be served by electronic mail and by mailing in a sealed envelope, with first-class postage

prepaid, as follows:

BY ELECTRONIC MAIL:

Name Email Address

Chandra Ferrari Chandra.a.ferrari@odfw.oregon.gov
Oregon Department of Fish and

Wildlife

Baker Valley Irrigation District

counsel@water-law.com

Sarah S Rowe

sarah.s.rowe@doj.state.or.us

Laura A Schroeder, Sarah R Liliefelt, Nicole K Vetter

counsel@water-law.com

Tara Lomacgz

t.lomacz@water-law.com

Rachel Shahidzadeh

rachels@water-law.com

Anika E Marriott

anika.e.marriot@doj.state.or.us

Denise Ruttan

denise ruttan@doj.state.or.us

BY US.MAIL:

Naine

Mailing Address

Chandra Ferrart
Oregon Department of Fish and
Wwildlife

4034 Fairview Industrial Dr. SE
Salem, OR 97302

Baker Valley Irrigation District

3895 10* Street
Baker City, OR 97814

Anika Mairiott
Oregon Department of Justice

1162 Court Street NE
Salem, OR 97301-4096

Laura A Schroeder, Sarah R Liljefelt, Nicole K Vetter
Schroeder Law Offices, PC

1915 NE Cesar E. Chavez Blvd.
Portland, OR 97212

s/ Will Davidson

Will Davidson

Protest Program Coordinator

Oregon Water Resources Department
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STATE OF OREGON
COUNTY OF BAKER
CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE IS HEREBY ISSUED TO
OREGON WATER RESOURCES DEPARTMENT
725 SUMMER ST NESUITE A
SALEM OR 97301-1271
The specific limits for the use are listed below along with conditions of use.
APPLICATION FILE NUMBER: 1S-72191

SOURCE OF WATER: POWDER RIVER, TRIBUTARY TO SNAKE RIVER

PURPOSE: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE, AND JUVENILE REARING OF
RAINBOW TROUT.

DATE OF PRIORITY: JANUARY 29, 1992

TO BE MAINTAINED iN: POWDER RIVER FROM MASON DAM AT RIVER MILE 131.2 {NE 1/4, SECTION 25,
TOWNSHIP 10S, RANGE.38E, WM); TO THIEF VALLEY RESERVOIR AT RIVER MILE
£74.0 (SECTION 17, TOWNSHIP 6S, RANGE 40E, WM}

The right is established under Oregon Revised Statutes 537.341.

The following conditions apply to the use of water under this certificate:

1. The right is limited to not more than the amounts, in cubic feet per second, during the time
periods listed below: '

Month JAN | FEB | MAR | APR | MAY | JUN | JUL | AUG | SEP | OCT | NOV } DEC
1% 250 {250 | 400 | 400 | 40.0 | 40.0 | 25.0 | 25.0 | 25.0 | 25.0 | 25.0 | 25.0
27y 25.0 | 30.0 | 400 | 40.0 | 40.0°] 30.0.| 25.0 | 25.0 | 25.6 | 250 | 25.0 |} 25.0

2. The water right holder shall measure and report the in-stream flow along the reach of the
stream or river described in the certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. This instream right shall not have priority over human or livestock consumption.

4. The instream flow allocated pursuant to this water right is not in addition to other instream
flows created by a prior water right or designated minimum perennial stream flow.

Application 15-72191 : Water Resources Department Certificate 97653
Basin #9 Page 1o0f 2 Water District #8




5. The flows are to be measured at the lower end of the stream reach to protect necessary flows

throughout the reach.

ISSUED MAR 15 2024

Katherine Ratcliffe
Water Rights Section Manger, for

Douglas E. Woodcock, Acting Director
Oregon Water Resources Department

Application 15-72191
Basin #9

Woater Resources Department
Page 2 0f 2

Certificate 37653
Water District 48









WALLOWA-WHITMAN NATIONAL FOREST
FOREST SUPERVISOR

1550 DEWEY AVE STE A

BAKER CITY OR 97814

WARD RANCHES
ALVIN WARD

42154 CHICO RD
BAKER CiTY OR 97814

WARNOCK RANCHES, INC.
DAN WARNOCK, JR.

11684 HUCKLEBERRY LOOP
BAKER CITY CR 97814

WATERWATCH OF OREGON
ATTN: KIMBERLEY PRIESTLEY
213 SW ASH 5T #208
PORTLAND, OR 97204

Application Specialist: Adam Frederick



Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301

Phone (503} 956-0900
Fax (503) 986-0904
wivw.oregon,gov/owrd

Tina Kotek, Governor

March 15, 2024

BAKER COUNTY COMMISSION
1995 THIRD STREET
BAKER CITY OR 97814

Reference: Application 1S-72191
Dear Commenter:

In accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5}), the Water Resources Department (Department) would like to notify you that the Final Order
for Application I1S-72191 was issued on March 15, 2024 Our records indicate you submitted written
comments related to this appitcatlon

if you would like to receive a copy of this Final Order, please review the options below.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.usfapps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for thé relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be mailed to you at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter, Please include “ATTN: Customer Service Group” on the envelope and ensure the apphcatlon :
number is written on your request.

Please feel free to contact me at 971-707-8400 or Adam.M.Frederick@water._oregon.gov if you have
any questions, '

Sincerely,
Adawvn Fredeyiek:

Adam Frederick
Water Rights Application Specialist

CC: File




Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301

Phone (503} 986-0900
Fax (503) 986-0904
www.oregon.govfowrd

March 15, 2024

CHANDLER HEREFORDS INC.
CHARLES CHANDLER -
44874 WHITETAIL EN
BAKER CITY OR 97814

Reference: Application 15-72191
Dear Commenter:

In accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department (Department) would like to notify you that the Final Order
for Application {S-72191 was issued on March 15, 2024. Our records indicate you submitted written
comments related to this application. ‘

if you would like to receive a copy of this Final Order, please review the options below.

Access documents online: The Final Order for this application is available on the Department’s
wehsite. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be mailed to you at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request. C

Piease feel free to contact me at 971-707-8400 or Adam.M.Frederick@water.oregon.gov if you have
any questions. ' '

Sincerely,

Adaimn Frederick

Adam Frederick
Water Rights Application Specialist

CcC: Fite




Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salemy, OR 97301

. Tina Kotek, Governor

Phone (503) 986-0900

Pax (503) 986-0904
www.oregon.gov/owrd

March 15, 2024

EASTERN OREGON MINING ASSOC#AT!ON
PO BOX 932
BAKER CITY OR 97814

Reference: Application 15-72191
Dear Commenter:

In accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department (Department) would fike to notify you that the Final Order
for Application 1S-72191 was issued on March 15, 2024, Our records indicate you submitted written'
comments related to this application.

if you would like to receive a copy of this Final Order, please review the options helow.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be mailed to you at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is wriften on your request,

Please feel free to contact me at 971-707- 8400 or Adam M Frederick@water.oregon.gov if you have
any questions.

Sincerely,

Adawn Frederick

Adam Frederick

Water Rights Application Specialist

CC: File

1




Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301

Phone {503) 986-0900
Fax (503) 986-0904
www.oregon.gov/owrd

Tina Kotek, Governor .

Miarch 15, 2024

FRED J WARNER
3260 GRANDVIEW DRIVE
BAKER CITY OR 97814

Reference: Application 15-72191
Dear Commenter:

in accordance with Oregon Revised Statute 537.170(9} and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department {Department) would like to notify you that the Final Order
for Application 15-72191 was issued on March 15, 2024, Our records indicate you submitted written
comments related to this application.

If you would like to receive a copy of this Final Order, please review the options below.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section te Jocate the Final Order.

. Receive a printed copy: A copy of the Final Order can be mailed to you at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request.

Please feel free to contact me at 971 707-8400 or Adam.M. Frederick@water.oregon.gov if you have
any questlons

Sincerely,
Adawm Frederick

Adam Frederick
Water Rights Application Specialist

CC: . ‘File




Water Resources Department
. North Mall Office Building
725 Summer S5t NE, Suite A
Salem, OR 97301

Phone (503} 986-0900 .
Fax (503) 986-0904
www,oregon.gov/owrd

Tina Kotek, Governor

March 15, 2024

FREEMAN ANGUS RANCH INC.
DAVID B. FREEMAN

36831 SUTTON CREEK RD
BAKER CITY OR 97814

Reference: Application IS-72191
Dear Commenter: .

In accordance with Oregon Revised Statute 537.170(3) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department {Department) would like to notify you that the Final Order
for Application 1S-72191 was issued on March 15, 2024.-Our records indicate you submitted written
comments related to this application.

If you would like to receive a copy of this Final Order, please review the options below.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

- Receive a printed copy: A copy of the Final Order can be mailed to YOU at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request.

Please feel free to contact me at 971-707-8400 or Adam.M.Frederick@water.oregon.gov if you have
any questions.

Sincerely,
Adlam Frederick

Adam Frederick _
Water Rights Application Specialist

- CC File




Water Resources Department
North Mall Office Building
725 Summer S5t NE, Suite A

Salem, OR 97301

Phone (503} 986-0900
Fax {503) 986-0904
www.oregon.gov/owrd

Tina Kotek, Governor

March 15, 2024

- POWDER VALLEY WATER CONTROL DISTRICT
DIRECTOR ' -

PO BOX 189

NORTH POWDER OR 97867

Reference: Application 1S-72191
Dear Commenter:

In accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department (Department) wouid fike to notify you that the Final Order
for Application IS-72191 was issued on March 15, 2024, Our records indicate you submitted written
comments related to this application.

If you would like to receive a copy of this Final Order, please review the options below.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Pleasé note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be mailed to you at your request with’
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request. :

Please feel free to contact me at 971-707-8400 or Adam.M,Frederick@water.oregon.gov if you have
any questions,
Sincerely,

Adairn Frederick

Adam Frederick
Water Rights Application Specialist

cc: File




Water Resources Department
North Mall Office Building
725 Sumimer S5t NE, Suite A

Salem, OR 97301

Phone (503) 986-0900

Fax (503) 986-0904

- wwiw.oregon.govfowrd

March 15, 2024

RICHARD CARTWRIGHT
MEG CARTWRIGHT

PG BOX 230

DURKEE OR 97905

‘Reference: Application 15-72191-
Dear Commenter:

in accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047{5), the Water Resources Department {Department) would like to notify you that the Final Order
for Applicatioh 1S-72191 was issued on March 15, 2024. Our records indicate you submitted written
comments related to this application.

If you would like to receive a copy of this Final Order, please review the options below.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be maited to you at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request.

Please feel free to contact me at 971-707-8400 or Adam.M.Frederick@water.oregon.gov if you have
any questions.

Sincerely,
Adaan Frederick

Adam Frederick
Water Rights Application Specialist

e : File



Water Resources Department
North Mall Office Building
725 Summer 5t NE, Suite A

Salem, OR 97301
Phone {503) 986-0900
Fax (503) 986-0904
www.oregon.gov/owrd

Tina Kotek, Governor

March 15, 2024

SETH B. DENNIS
SUMPTER STAGE

HCR 87, BOX 782
BAKER CITY OR 87814

Reference: Application IS-72191
Dear Commenter;

In accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department (Department) would like to notify you that the Final Order
for Application 1S-72191 was issued on March 15, 2024, Our records indicate you submitted written
comments related to this application.

'flf you would like to receive a copy of this Final Order, please review the options below.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Docuiments” section to locate the Final Order,

Receive a printed copy: A copy of the Final Order can be mailed to you at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request. :

Please feel free to contact me at 971—707 8400 or Adam.M.Frederick@water.oregon.gov if you have
any questions.,
Sincerely,

Adawm Frederick

Adam Frederick
Water Rights Application Specialist

CC: File




Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301

Phone {503) 986-0900
Fax (503) 986-0904
www.oregon.gov/owrd

Tina Kotek, Governor

March 15, 2024

WALLOWA-WHITMAN NATIONAL FOREST
FOREST SUPERVISOR

1550 DEWEY AVE STE A

BAKER CITY OR 97814

Reference: Application 15-72191
Dear Commenter:

in accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department (Department) would like to notify you that the Final Order
for Application 1S-72191 was issued on March 15, 2024. Our records indicate you submitted wrttten
comments related to this application.

if you would like to receive a copy of this Final Order, please reviéw the options below.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be mailed to you at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request.

Please feel free to contact me at 971 707 8400 or Adam.M.Frederick@water.oregon.gov if you have
any questions,

Sincéreiy,
Adown Fredeyick

Adam Frederick
Water Rights Application Specialist

cc File




Water Resources Department
North Mail Office Building
725 Summer St NE, Suite A

Salem, OR 97301
Phone (503) 986-0900
Fax (503) 986-0904
www.oregon.gov/owrd

Tina Kotek, Governor

March 15, 2024

WARD RANCHES
ALVIN WARD

42154 CHICO RD
BAKER CITY OR 97814

Reference: Application IS-72191
Dear Commaenter:

. In accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department {Department} would like to notify you that the Final Order
for Application 15-72191 was issued on March 15, 2024. Our records indicate you submitted written
comments related to this application.

if you would like to receive a copy of this Final Order, please review the options below.

Access documents oniine: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be mailed to you at your réquest with

submission of a $35 fee. Your request and payment can be sent to the address at the top of this

letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
“number is written on your request,

Please feel free to contact me at 971-707-8400 or Adam.M.Frederick@water.oregon.gov if you have
any questions,

Sincérely,

Adaw Fredeyick

Adam Frederick
Water Rights Application Specialist

cc _ Fiie



Water Resources Department
Notth Mall Office Building
725 Summer St NE, Suite A

Salem, OR 97301

Phone (503) 986-0900
Fax (503) 986-0904
www.oregon.goviowrd

March 15, 2024

WARNOCK RANCHES, INC.
DAN WARNOCK, JR.

11684 HUCKLEBERRY LOOP-~
BAKER CITY OR 97814

Reference: Application 1S-72191
Dear Commenter: ' -

in accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department (Department) would like to notify you that the Final Order
for Apphcatmn IS-72191 was issued on March 15, 2024 Our records indicate you submitted written
comments related to this application.

If you would like to receive a copy of this Final Order, please review the options below.

“Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this létter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be mailed to you at yciur request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request,

Please feel free to contact me af 971-707-8400 or Adam.M.Frederick@Water‘oregoh.gov if you have
any questions.

Sincéreiy,

Adoan Frederick

Adam Frederick

Water Rights Application Specialist

cc: File




Water Resources Department
North Mall Office Building
725 Summer St NE, Suite A

Salern, OR 97301
Phone (503) 986-0900
Fax (503) 986-0904
www.oregon.gov/owrd

Tina Kotek, Governor

March 15, 2024

WATERWATCH OF OREGON
ATTN: KIMBERLEY PRIESTLEY
213 SW ASH ST #208
PORTLAND, OR 97204

Reference: Application 15-72191
Dear Commenter:

In accordance with Oregon Revised Statute 537.170(9) and Oregon Administrative Rule 690-077-
0047(5), the Water Resources Department (Department) would like to notify you that the Final Order
~ for Application IS- 72191 was issued on March 15, 2024. Our records indicate you submitted written
comments related to this application.

If you would like to receive a copy of this Final Order, please review the options below.

Access documents online: The Final Order for this application is available on the Department’s
website. To access this information, please visit https://apps.wrd.state.or.us/apps/wr/wrinfo/ and
use the application number in the subject line of this letter to search for the relevant records.
Please note, you will need to expand the “Scanned Documents” section to locate the Final Order.

Receive a printed copy: A copy of the Final Order can be mailed to you at your request with
submission of a $35 fee. Your request and payment can be sent to the address at the top of this
letter. Please include “ATTN: Customer Service Group” on the envelope and ensure the application
number is written on your request.

" Please feel free to contact me at 971-707-8400 or Adam.M.Frederick@water.oregon.gov if you have
any questions.

Sincerely,

Adamw Frederick

Adam Frederick
Water Rights Application Specialist

CcC: File




Ef"e On Water Resources Department
; ; North Mall Office Building
._/, fohn A, Kitzhaber, M, Governor - 725 Summer Street NE, Suite A
Salem, OR 97301-1271

503-986-0940
FAX 503-986-0904

March 26, 2014
JimColton

Baker Valley Irrigation District
3895 10th Street

Baker City, OR 97814

Re: Protest to ODFW Instream Water Right Application S-72191
Dear Mr. Colton:

In 1992 the Oregon Department of Fish and Wildlife filed numerous applications for
instream water rights on various streams around Oregon. Your organization protested
Application #72191 on the Powder River.

Water Resources is required by statute to determination whether to hold a contested case
hearing on protests received on applications. At this time, the Department has determined not to
refer your organization’s protest to hearing. Before the Department takes further action on this
application, we would like the opportunity to meet with your organization to discuss your
concerns regarding the impact that this proposed instream water right would have on your
organization’s water rights.

To refresh your memory I have enclosed copies from WRD application files. I will
contact you in Match or April to arrange a discussion with you about the Department’s decision
and how it may affect water right holders on the stream. The number I have for you is (541)523-
5320. Please advise me if this is not correct,

Sincerely,

s . )
. ﬁc_‘Zfz_L,a_ﬂaim Zy/g,. é)ﬂz___k >

Patricia McCarty

Protest Program Coordinator
Water Rights Division
Phone: 503-986-0820



INTEROFFICE MEMORANDUM
Water Rights Section

FROM: Dwight French, x268&ﬂp

DATE: March 26, 1997

RE: Water Availability for ISWR applications/files

You asked about the file copies of Estimated Average Natural Flow
(EANF) for ISWR applications.

There is not a printout in each file similar to what you would
generally see in an out of stream application file. The EANF
information is in either the Technical Review (TR) or Initial
Review (IR) as well as the Proposed Final Order (PFO).

During the processing of the ISWR applications, Rick Cooper and/or
Ken Stahr would provide us with a electronic copy of the water
availability information for a particular group of ISHWR
applications. We would then cut and paste that information
directly intoc the TR or IR. When preparing the PFO, we would cut
and paste from the TR or IR directly into the PFO.

In summary, our EANF numbers are in the TR or IR and the PFO for
each particular ISWR application file.

cc: Mike Mattick
a1 Predes hd /s wr £te s



ﬁm"l\ppﬂéhtldns with Protests
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Easin App Num

0% 71556
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72077
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OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLiFé
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH‘& WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
CREGON DEPARTMENT OF FISH & WILDLIFE
CREGON DEPARTMENT OF FiISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGCN DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLYFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON'DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FiSH & WILDLIFE & PARKS
OREGON CEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS

N



.n%t_re:im Anplications with Protests

42687
“Bash App Num
6
69959 s OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
69959 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
69961 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
69961 S OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
69961 S OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
69963 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
69963 S OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
L__69963 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
gK 70251 A OREGON DEPARTMENT OF FISH & WILDLIFE
K 70589 A OREGON DEPARTMENT OF FISH & WILDLIFE
70640 S OREGON DEPARTMENT OF FISH & WILDLIFE
70640 A OREGON DEPARTMENT OF FISH & WILDLIFE
70641 A OREGON DEPARTMENT OF FISH & WILDLIFE
70641 S OREGON DEPARTMENT OF FISH & WILDLIFE
70642 A OREGON DEPARTMENT OF FISH & WILDLIFE
70842 S OREGON DEPARTMENT OF FISH & WILDLIFE
0 K 70845 A OREGON DEPARTMENT OF FISH & WILDLIFE
/ 70645 S OREGON DEPARTMENT OF FISH & WILDLIFE
/ 70646 S OREGON DEPARTMENT OF FISH & WILDLIFE
( 70646 A OREGON DEPARTMENT OF FISH & WILDLIFE
1 70651 S COREGON,DEPARTMENT OF FISH & WILDLIFE
\ 70651 A OREGON DEPARTMENT OF FiSH & WILDLIFE
5 706562 A OREGON DEPARTMENT OF FISH & WILDLIFE
70852 S OREGON DEPARTMENT OF FISH & WILDLIFE
70653 S OREGON DEPARTMENT OF FISH & WILDLIFE
70653 A CREGON DEPARTMENT OF FISH & WILDLIFE
70654 S CREGON DEPARTMENT OF FISH & WILDLIFE
70654 A OREGON DEPARTMENT OF FISH & WILDLIFE
70655 S OREGON DEPARTMENT OF FISH & WILDLIFE
L 70655 A OREGON DEPARTMENT OF FiSH & WILDLIFE
Total for Basin 6 : 38
9
70863 A OREGON DEPARTMENT OF FISH & WILDLIFE
70864 A OREGON DEPARTMENT OF FISH & WILDLIFE
70870 A OREGON DEPARTMENT OF FISH & WILDLIFE
72163 A OREGON DEPARTMENT OF FISH & WILDLIFE
72168 S OREGON DEPARTMENT OF FISH & WILDLIFE

Page 2 of 6






Instream Applications with Protests

24T
-'ﬁasin App Num
14

70094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
V& 70094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS
0094 A OREGON DEPARTMENT OF FISH & WILDLIFE & PARKS

70798 S OREGON DEPARTMENT OF FISH & WILDLIFE

70798 A OREGON DEFARTMENT OF FISH & WILDLIFE

70799 A OREGON DEPARTMENT OF FISH & WILDLIFE

70799 S OREGON DEPARTMENT OF FISH & WILDLIFE

70800 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70800 S OREGON DEPARTMENT OF FISH & WILDLIFE

70801 A OREGCN DEPARTMENT OF FISH & WILDLIFE

706801 S OREGON DEPARTMENT OF FISH & WILDLIFE

70802 A OREGON DEPARTMENT OF FISH & WILDLIFE

70802 S OREGON DEPARTMENT OF FISH & WILDLIFE

70804 A OREGON DEPARTMENT OF FISH & WILDLIFE

70804 S OREGON DEPARTMENT OF FISH & WILDLIFE

70807 A OREGON DEPARTMENT OF FISH & WILDLIFE

70807 S OREGON DEPARTMENT OF FISH & WILDLIFE

70807 S OREGON DEPARTMENT OF FISH & WILDUIFE

70808 A OREGON DEPARTMENT OF FISH & WILDLIFE

70808 S OREGON DEFPARTMENT OF FISH & WILDLIFE

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE

70809 A OREGON DEPARTMENT OF FISH & WILDLIFE

70809 S OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FISH & WILDLIFE

70812 S OREGON DEPARTMENT OF FISH & WILDLIFE

70812 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70812 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70813 A OREGON DEPARTMENT OF FiSH & WILDLIFE

70813 S OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FiSH & WILOLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70813 A OREGON DEPARTMENT OF FISH & WILDLIFE

70815 A OREGON DEPARTMENT OF FISH & WILDLIFE

70815 S OREGON DEPARTMENT OF FISH & WILDLIFE

70816 A OREGON DEPARTMENT OF FISH & WILDLIFE

70816 S OREGON DEPARTMENT OF FISH & WILDLIFE

70821 A OREGON DEPARTMENT OF FISH & WILDLIFE

Page 4 of 6



Instream Applications with Protests
41297

Easm App Num
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70824
70826
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70829
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70830
Total for Basin 14 : 46
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70982
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71172
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Total for Basin 16 : 12
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OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGCN DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE

§

OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & Wit DLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH 8 WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE

OREGON DEPARTMENT OF FISH & WILDLIFE



Instream Applications with Protests
2197

Basin App Num
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70230
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70448
70448
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70877
70891
70895
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80446
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OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILOLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDUIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
OREGON DEPARTMENT OF FiSH & WILDLIFE
OREGON DEPARTMENT OF FISH & WILDLIFE
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WATER

June 11, 1996 RESOURCES

DEPARTMENT

To the party addressed

Regarding: Extension of Protest Deadline for specific Instream
Water Right Proposed Final Orders.

On May 14, we issued proposed final orxrders on 16 instream water
right applications in the Powder River Basin. The issuance of a
proposed final order starts a 45 day protest period.
Unfortunately, we did not notify all interested parties of the
availability of the proposed final orders until May 28, 1996.

Because we are concerned that this may have disadvantaged
interested parties, we are attempting to contact those who may have
been notified late and are allowing an additional 45 days (from
this letter, until July 26, 1996), for the submittal of protests to
the proposed final orders.

Enclosed is a complete list of all instream water right proposed
final orders issued on May 14, 1996.

You are receiving this letter because our records indicate that you
have some interest in one or more of these applications.

Copies of the final order are available from the Water Resources
Pepartment in Salem for a statutorily established fee of $10 each.
Copies are also available for review at the watermaster office in
Baker City.

Please call if you need additional assistance. Our toll free
number is 1-800-624-3199.

MICHAEL J. MATTICK
Water Rights Specialist

enclosure
cc: Kent Searles, Vern Churxch, Rick Kruger, File

Commerce Building
158 12th Street NE
Satem, OR 97310-0210

(503) 378-3739

FAX (503) 378-8130




IS 70863

Reach:

Allowable use:
1st¥
2ndy

I8 70864

Reach:

Allowable use:
18ty
2ndy

IS 70870

Reach:
Allowable use:

ist¥y
2nd%

09 PINE CR tributary to SNAKE R FI BAKER 11/8/199%0.

PINE CREEK FROM FULLER CREEK AT RIVER MILE 27.0 (SESE, SECTION 15, TOWNSHIP 7S, RANGE 45E WM); TO LONG BRANCH A"
RIVER MILE 13.5 (NESW, SECTION 7, TOWNSHIP B8S, RANGE 47E WM)

JAN FEB . MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
40.0 40.0 65.0 65.0 65.0 65.0 40.0 40.0 40.0 40.0 40.0 40.0
40.0 50.0 65.0 65.0 65.0 50.0 40.0 40.0 40.0 40.0 40.0 40.0

09 PINE CR tributary to SNAKE R FL BAKER 11/ 8/19%0.

PINE CREEK FROM WEST .FORK PINE CREEK AT RIVER MILE 34.0 (SWSE, SECTION 16, TOWNSHIP 6S, RANGE 45E WM); TO FULLEr
CREEK AT RIVER MILE 27.0 (SESE, SECTION 15, TOWNSHIP 7S, RANGE 4S5E WM)

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC
20.0 20.0 30.0 30.0 30.0 30.0 20.0 18.6 16.9 16.9 18.% 20.0
20.0 25.0 30.0 30.0 30.0 25.0 20.0 18.6 16.9 16.9 13.% 20.0

0s E PINE CR tributary to PINE CR FI BAKER 11/ 8/1950.

EAST PINE CREEK FRCOM BEECHER CREEK AT RIVER MILE 10.3 (SEl1/4, SECTION 16, TOWNSHIP 7S5, RANGE 46E WM); TO THE MOUTE
AT RIVER MILE 0.0 (SWNW, SECTION 18, TOWNSHIP 85, RANGE 47E WM)

JAN FEB MAR APR MAY JUN JUL  AUG SEP OCT NOV  DEC
6.0 6.0 16.0 16.0 16.0 16.0 6.0 6.0 6.0 6.0 6.0 6.0
6.0 10.0 1i6.0 16.0 16.0 10.0 6.0 6.0 6.0 6.0 6.0 6.0




Oregon Water Rescurces Department

Application

IS 71684

Reach:
Allowable
IS8 72160
Reach:
Allowable
I8 72167
Reach:
Allowable
Is 72170
Reach:
Allowable
Is 72172
Reach£

Allowable

uge:
1st¥
2ndx

use:
lat¥
2nd¥

use:
lat¥
2nd¥

use:
1st¥
2nd¥

usge:
1sty
2nd%

May 14, 196
Bagin Source Use County Briority
09 W EAGLE CR tributary to EAGLE CR FI WALLCWA 6/ 7/1991.

WEST EAGLE CREEK FROM EAST FORK AT RIVER MILE 7.0 (NE1/4, SECTION 29, TOWNSHIP 5S, RANGE 43E WM);
RIVER MILE 0.0 (NENW, SECTION 28, TOWNSHIP 65, RANGE 43E WM} |

TO THE MOUTH A

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
10.0 10.0 3%.0 40.0 40.0 40.0 15.0 10.0 10.0 0.0 10.0 10.0
10.¢ 23.1 31.0 40.0 40.0 25.0 15.0 10.0 10.0 10.0 1l0.0 10.0
0s 5 FK BURNT R tributary to BURNT R FI BAKER 1/28/1992.

SOUTH FORK BURNT RIVER FROM HEADWATERS AT RIVER MILE 17.0 NWl/4, SECTION 23, TOWNSHIP 14S, RANGE 35.50E WM); T
ELK CREEK AT RIVER MILE 11.4 (NW, SECTION 22, T138, R36E, WM)

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC
7.0 7.0 8.94 12.1 15.0 12.5 7.0 7.0 7.0 7.0 7.0 7.0
7.0 8.28 8.%4 12.1 15.0 12.0 7.0 7.0 7.0 7.0 7.0 7.0
09 BIG CR tributary to POWDER R FI BAKER 1/28/1992,

BIG CREEK FROM LICK CREEK (NEl1/4, SECTION 28, TOWNSHIP €5, RANGE 42E WM); TO THE MOUTH AT RIVER MILE 0.0 {SENE

SECTICON 20, TOWNSHIP 7S, RANGE 41E)

JAN FEB MAR APR - MAY JUN JUL AUG SEP QcT NOV DEC

3.0 3.0 9.0 $.0 5.0 $.0 3.0 3.0 3.0 3.0 3.0 3.0

3.0 5.0 9.0 $.0 9.0 5.0 3.0 3.0 3.0 3.0 3.0 3.0

09 CLEAR CR tributary to PINE CR FI BAKER - 1/29/1992.

CLEAR CREEK FROM EAST AND WEST FORKS AT RIVER MILE 17.0 (NWNW, SECTION 18, TOWNSHIP 6S RANGE 46E WM} ; TO RIVER MIL
10.6 (NW1/4, SECTION 8, TOWNSHIP 7S, RANGE 46E WM)

JAN FEB MAR APR MAY JUN JUL AUG SEP oCT NOV DEC

15.¢ 15.0 30.0 30.0 30.0 30.0 15.0 9.93 9.0 9.02 10.6 15.0

15.0 23.0 30.0 30.0 30.0 23.0 15.0 9.%3 8.0 9.02 10.6 15.0

08 CRACKER CR tributary to POWDER R FI BAKER 1/29/1992.

CRACKER CREEK FROM SARDINE GULCH (NWNE, SECTION 25, TOWNSHIP 88, RANGE 317E WM); TO THE MOUTH AT RIVER MILE 0.:

(NW1/4, SECTION 32, TOWNSHIP 9S, RANGE 37E WM)

:
JAN FEB MAR APR MAY JUN  JUL  AUG SEP ocT NOV  DEC
8.0 $.0 20.0 20.0 20.0 20.0 12.0 7.45 3.18 2.44 3.31 6.44
$.0 11.0 20.0 20.0 20.0 15.0 12.0 7.45 3.18 2.44 3.31 6.44



Oregon Water Resources Department May 14, 1996
Application

- IS 72178

Reach:

Allowable

Is 72181

Reach:

Allowable

Is 72183

Reach:

Allowable

Is 72185

Reach:

Allowable

IS 72186

Reach:

Allowable

use:

uge:
lety
2ndy

use:
18ty
2ndy

use;:
18ty
2ndy

use:
1sty
2ndy

Basin Source Use County " Priority
09 ELK CR tributary to S FK BURNT R FI BAKER 1/29/1992.

ELK CREEK FROM THE HEADWATERS (TOWNSHIP 135S, RANGE 35XE WM); TQ;THE MOUTH AT RIVER MILE 0.0 (NWl/4, SECTION 32,
TOWNSHIP 13S, RANGE 36E WM)

JAN FEB MAR APR MAY JUN JUL  AUG SEP oCcT  NOV DEC
2.99 3.14 3.39 4.6 7.36 4.75 3.8B6 3.34 3.23 3.27 3.21 3.14

0s LITTLE EAGLE CR tributary to EAGLE CR FI BAKER 1/29/1992

LITTLE EAGLE CREEK FROM SPRING CREEK (NESW, SECTION 36, TOWNSHIP 6S, RANGE 44E WM),; TO THE MOUTH AT RIVER MILE 0.0
(NWNW, SECTION 7, TOWNSHIP 8S, RANGE 45E WM)

JAN FEB MAR  APR MAY JUN JUL  AUG SEP ocT Nov DEC
2.0 2.0 11.¢ 11.0 11.0 1.0 2.0 2.0 2.0 2.0 2.0 2.0
2.0 5.0 11.0 11.0 11.0 5.0 2.0 2.0 2.0 2.0 2.0 2.0

09 MCCULLY FK tributary to POWDER R FI BAKER 1/29/1992,

MCCULLEY FORK CREEK FROM THE HEADWATERS AT RIVER MILE +9.2 (SE1/4, SECTION 21, TOWNSHIP 8S, RANGE 36E WM}; TO THE
MOUTH AT RIVER MILE 0.0 (Nwl/4, SECTION 32, TOWNSHIP 95, RANGE 37E WM) .

JAN FER MAR APR MAY JUN JUL  AUG SEP OCT NOV  DEC
5.0 5.0 12.2 15.0 15.0 15.0 6.0 4.02 1.72 1.32 1.79 3.48
5.0 5.92 12.2 315.0 15.0 10.0 6.0 4.02 1.72 1.32 1.79 3.48

0s N FK BURNT R tributary tc BURNT R FI BAKER 1/29/18%2,

NORTH FORK BURNT RIVER FROM AN UNNAMED TRIBUTARY AT RIVER MILE +28.5 (NENW, SECTION 12, TOWNSHIP 108, RANGE 35 E
WM); TO CaMP CREEK AT RIVER MILE 14.8 (NESW, SECTION 34, TOWNSHIP 108, RANGE 36E WM}

JAN FEE = MAR APR MAY JUN JUL AUG SEP ocT Nov DEC
3.22 5.0 20.0 20.0 20.0 12.1 5.29 2.39 1.87 1.71 2.23 2.7
3.22 7.36 20.0 20.0 20.0 12.1 5.0 2.35 1.67 1.71 2.23 2.7

09 N FK BURNT R tributary to BURNT R FI BAKER 1/28/1992.

NORTH FORK BURNT RIVER FROM CAMP CREEK AT RIVER MILE 14.8 {NESW, SECTION 34, TOWNSHIP 10S, RANGE 36E WM); TO UNITY
RESERVCIR AT RIVER MILE 2.0 {NENW, SECTION 17, T128, R37E, WM)

JAN FEB MAR APR  MAY JUN JUL  AUG SEP oCT NOV DEC
6.0 6.0 25.0 25.0 25.0 25.0 12.0 6.0 4.88 4.3%9 6.0 6.0
€.0 12.0 25.0 25.0 25.0 20.0 6.0 6.0 4.88 4.99 6.0 €.0
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Oregon Water Resources Department
Water Rights/Adjudication Section-

Water Right Application Numbex: IS 72191

Proposed Final Order

Summary of Recommendation: The Department recommends that the attached
draft certificate be issued with conditions.

Application History

On 1/29/1992, the Oregon Department of Fish and Wildlife submitted
an application to the Department for the following instream water right
certificate.

Source: POWDER R tributary to SNAKE R
County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE AND
JUVENILE REARING OF RAINBOW TROUT.

The amount of water (in cubic feet per second) regquested by month:

JAN FEB MAR APR MAY JUN JUL AUG BSEP OCT NOV DEC
25.0 25.0 40.0 40.0 40.0 40.0 25.0 25.0 25.0 25.0 25.0 25.0
25.0 30.0 40.0 40.0 40.0 30.0 25.0 25.0 25.0 25.0 25,0 25.0

To be maintained in:

POWDER RIVER FROM MASON DAM AT RIVER MILE 131.2 ({NWNE,
SECTION 26, TOWNSHIP 10S, RANGE 38E WM); TO THIEF VALLEY
RESERVOIR AT RIVER MILE +74.0 (SECTION 17, TOWNSHIP 68,
RANGE 40E WM)

The Department mailed the applicant notice of its Technical Review on
November 25, 1994, determining that the requested flows exceeded the
estimated average natural flow during some months but that flows at a
reduced amount, with exceptions for human and livestock consumption, are
appropriate. The objection period closed February 1, 1995. Objections
and comments were received ({from BAKER COUNTY COURT, BAKER VALLEY
IRRIGATION DIST, DAVID B FREEMAN, EASTERN OREGON MINING ASSOCIATION, INEZ
CARTWRIGHT, OREGON DEPT OF FISH AND WILDLIFE, POWDER VALLEY WCD, RICHARD
CARTWRIGHT, ROGER SMITH, SETH B DENNIS, WARNER BROTHER RANCHES, WARNOCK
RANCHES INC, WATER FOR LIFE, WATERWATCH OF OREGON) .

The following supporting data was submitted by the applicant:

{a) The Fish and Wildlife Resources of the Powder Basin and Their
Water Requirements; August 1967.

{b) Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.




(c) Developing and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.

(d) Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972,

(e) A letter dated April 5, 1996, stating that the flows requested
in this application are the minimum amount necessary to
restore, protect and enhance populations and habitats of
native wildlife species at self-sustaining levels

In reviewing applications, the Department may consider any relevant
gsources of information, including the following:

- comments by or consultation with another state agency

- any applicable basin program

- any applicable comprehensive plan or zoning ordinance

- the amount of water available

~ the proposed rate of use

- pending senior applications and existing water rights of record

- the Scenic Waterway requirements of ORS 390.835

- applicable statutes, administrative rules, and case law

- any commentse received

An assessment with respect to conditions previously imposed on other
instream water rights granted for the same source has been completed.

An evaluation of the information received from the local government (s)
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The level of instream flow requested is based on the methods of

determining instream flow needs that have been approved by administrative
rule of the agency submitting this application.

Findings of Fact

The Powder Basin Program allows the proposed use.
Senior water rights exist on this source or on downstream waters.
The source of water is not above a State Scenic Waterway,

The source of water is not withdrawn from appropriation by order of
the State Engineer or legislatively withdrawn by ORS 538.

The estimated average natural flow for the lower end of the requested
reach is as follows (in cubic feet per second):

JAN FEB MAR APR MayY JUN JUL AUG SEP OCT NOV DEC
163 230 393 740 1100 845 212 146 B82.5 76.9 103 122

Water is NOT available for further appropriation (at a 50 percent
exceedance probability}) for the period June, July, August and September.

The flows available for further appropriation are shown below:



JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NGV DEC
103.3 145.1 225.9 503.9 454.8 -93.1 -242.0 -229.0 -150.5 58.5 61.6 68.6

Conclusions of Law

Under the provisions of ORS 537.153, the Department must

presume that a propoesed use will not impair or be
detrimental to the public interest if the proposed
use is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536.340 or
given a preference under ORS 536.310(12), if water
is available, if the proposed use will not injure
other water rights and if the proposed use complied
with rules of the Water Resources Commigsion,

The proposed use requested in this application is allowed in the
Powder Basin Plan.

No preference for this use is granted under the provisions of ORS
536.310{12} .

The proposed use will not injure other water rights.

The proposed use complies with rules of the Water Resgources
Commission.

The proposed use complies with the State Agency Agreement for land
use .,

The proposed instream flows do not fully appropriate this source of
water year round., Water ig available for additional storage.

While the proposed use meets the other tests, the full amount of
water requested is not available during some months of the year.

Water is not available for the proposed use at the amount reguested
during June, July, August and September because the unappropriated
water available is less than the amounts requested during these
months.

For these reasons, the presumption set forth in ORS 537.153, as
discussed above, has not been established. The application
therefore has been processed without the statutory presumption.

"When instream water rights are get at levels which exceed current
unappropriated water available the water right not only protects
remaining supplies from future appropriation but establishes a management
objective for achieving the amounts of instream flows necessary to
support the identified public uses." OAR 690-77-015(2).

"The amount of appropriation for out-of-stream purposes shall not be a
factor in determining the amount of an instream water right." “"The
amount allowed during any time period for the water right shall not
exceed the estimated average natural flow ..." (excerpted from OAR 690-
77-015 {3} and (4)).

Because the proposed use exceeds the available water, it can not be
presumed to be in the public interest. However, under the direction of



OAR 690-77-015 (2) (3) and(4), the proposed use is in the public interest
up to the limits of the estimated average natural flow.

Cregon law allows certain uses of water to take precedence over other
uses 1in certain circumstances. When proposed uses of water are
insufficient for all who desire to use them, preference shall be given
to human consumption purposes over all other useg and for livestock
consumption over any other use (excerpted from ORS 536.310 (12)).

The Department therefore concludeg that .

. the proposed use, as limited in the draft certificate, will
not result in injury to other water rights,
. the proposed use, as limited in the draft certificate, will

not impair or be detrimental to the public interest as
provided in ORS 537.170.

. the proposed use, as limited in the draft certificate, shall
except future use of water for human and livestock
consunption.

. the flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach.

. the stream flows listed below represent the minimum flows

necessary to support the public use.

JAN FEB MAR APR MAY JUN JUL AUG SEP CCT NOV DEC
istk 25,0 25.0 40.0 40.0 40.0 40.0 25.0 25.0 25.0 25,0 25.0 25.0
2nd¥ 25.0 30.0 40.0 40.0 40.0 30,0 25.0 25,0 25.0 25.0 25.0 25.0

Recommendation
The Department recommends that the attached draft certificate be

issued with conditions.

DATED MAY 14, 1996

Steven P. Applégdfe
Administrator
Water Rights and Adjudications Divigion

Protest Rights

Under the provisions of ORS 537.153{(6) or 537.621(7}, you have
the right to submit a protest against this proposed final order.
Your protest must be in writing, and must include the following:
¢ Your name, address, and telephone number;

* A description of your interest in the proposed final order,
and, if you claim to represent the public interest, a
precise statement of the public interest represented;

¢ A detailed description of how the action proposed in this
propesed final order would impair or be detrimental to your
interest;

¢ A detailed description of how the proposed final order is in
error or deficient, and how to correct the alleged error or
deficiency;



DRBFY
STATE OF OREGON

CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO

STATE OF OREGON
WATER RESOURCES DEPARTMENT
SALEM, OREGON 97310

The gpecific limits for the use are listed below along with conditions of use.

Source: POWDER R tributary to SNAKE R

County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE
AND JUVENILE REARING OF RAINBOW TROUT.

To be maintained in:

POWDER RIVER FROM MASON DAM AT RIVER MILE 131.2 (NWNE,
SECTION 26, TOWNSHIP 10S, RANGE 38E WM); TO THIEF VALLEY
RESERVOIR AT RIVER MILE +74.0 (SECTION 17, TOWNSHIP 68§,
RANGE 40E WM)

The right is established under Oregon Revised Statutes 537.341.
The date of priority is 1/29/199%2.

The following conditions apply to the wuse of water under this
certificate:

1. The right is limited to not more than the amounts, in cubic
feet per second, during the time periods listed below:

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
1st¥ 25.0 25.0 40,0 40.0 40.0 40.0 25.0 25.0 25.0 25.0 25.0 25.0
2nd¥ 25.0 30.0 40.0 40.0 40.0 30.0 25.0 25.0 25.0 25.0 25.0 25.0

2. The water right holder shall measure and report the in-stream
flow along the reach of the stream or river described in the
certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. This instream right shall not have pricrity over human or
livestock consumption.

4, The instream flow allocated pursuant to this water right is
not in addition to other instream flows created by a prior
water right or designated minimum perennial stream flow.

5. The flows are to be measured at the lower end of the stream
reach to protect necessary flows throughout the reach.



* Any citation of legal authority to support your protest, if
known; and

¢ If you are not the applicant, the $200 protest fee required
by ORS 536.050.

Your protest must be received in the Water Resources Department
no later than June 28, 199%6.

After the protest period has ended, the Director will either

issue a final order or schedule a contested case hearing. The

contested case hearing will be scheduled only if a protest has

been submitted and if

¢ upon review of the issues the director finds that there are
significant disputes related to the proposed use of water,
or

* the applicant requests a contested case hearing within 30
days after the close of the protest period.



Witness the signature of the Water Resources Director affixed this 1st
day of , 19

Water Resources Director

Recorded in State Record of Water Right Certificate number

I572191




COPY CHECK-OFF SHEET FOR PROPOSED FINAL ORDERS

CC: FILE # IS 72191

WATERMASTER # VERN CHURCH

REGIONAT, MANAGER : KENT SEARLES

ODF&EW - Countv: BAKER

DEQ

PARKS

OTHER STATE AGENCY TF NECESSARY :

DIVISTON 33 LIST: COLUMBIA RIVER INTERTRIBAIL, FISH COMMISSION; U.S. FISH & WILDLIFE;
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OTHER ADDRESSES OF PEOPLE WHO PATID THE S10 FEE:

PEOPLE WITH OBJECTIONS, COMMENTS OR REQUESTED COPY W/0O $10 (SEND THE $10
LETTER) :

CASEWORKER : CINDY SMITH












where it turns abruptly to the southeast and empties into the Snake
River in the east central part of Baker County.

The zeneral elevation of the headwaters 15 6.000 feet above sea
level, while that of the valley is 3,300 feet. Sumpter is {415 feet
above sen level, und Baker City, 3,586 feet. The only important
tributary stream is Eagle Creek, which drains the southern part of
the Powder River Mountains and empties into the Powder near its
mouth. The total drainage area of Powder River at the mouth Is
1,660 square miles; at Baker City it is 341 square miles.

At the headwaters the country is mountainous and heavily forested
and the principal industry is mining and lumbering. The valley of
the Powder has not been greatly developed. although s number of
irrigation ditches are in operation. Any extensive development will
involve the construction of storage reservoirs, for which facilities are
not lacking.

The mean annual rainfall at Baker City is 13 inches; in the head-
water region it is probably twice that amount, the greater part falling
during the winter in the form of snow. The determination of streamn
flow in this area is rendered somewhat difficult during the winter as
the streams are icebound for weeks at a time.

The lowest run-off from this basin since records have been kept
oceurred in 1905; the highest occurred in 1904, but 1907 was a cloze
second.

Onlv one gaging station has been maintained in this basin—that
at Salisbury.

POWDER RIVER AT SALISBURY, OREG.

This station, which was established December 20, 1903, is located
10 miles above Baker City and one-fourth nile below Salisbury, a
station on the Sumpter Valley Railroad. It is above all important
diversions for the Powder River valley.

The data are of considerable practical value, us the waters are used
for mining above the station and for irrigation below. They are
also of scientific interest because this drainage area was once quite
heavily forested, but has of recent years been logged off.

During the winter months the stream frequently remains frozen
for lonyg periods, and although an attempt has been made to develop
uting curves for ice conditions, the results have pot been very
satisfuctory.

Discharge measurements of Powder River at Salisbury, tireg. in J#07 and 1008
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Water Resources Department
Page 2

Technical reports page 2 (emphasis added). Clearly, this analysis is contrary to the agencies
rules because it takes into account out-of-stream uses. These instream water right application
requests must be evaluated according to the higher ENAF figures.

The technical reports for 70864, 71684, 72164, 72170, 72172, 72178, 72183, 72185,
72186, and 72190 propose to issue instream water rights for the Department’s lower
“average flows" rather than those requested for several months of each year. The flows
requested by ODFW are necessary for the requested beneficial use of water - fish life.
These flows are needed for migration, spawning, egg incubation, fry emergence and juvenile
rearing and for fish passage and habitat maintenance.  There should be no reduction in the
requested flows. ODFW'’s flow requests are either within the ENAF or are needed to
account for high flow events that are needed for fish passage and habitat maintenance
pursuant to OAR 690-77-015(4).

The federal and state Endangered Species acts place an additional burden on the
Commission. Under the state Act, the Commission is required to consult with the Oregon
Department of Fish and Wildlife to ensure that any action taken by the Commission is
consistent with ODFW programs to conserve the species or, if no plan is in place, that the
act will not "reduce the likelihood of the survival of recovery of the threatened species of
endangered species." ORS 496.182(2). The federal Act prohibits the "taking" of
endangered species. 16 USCA § 1538(a)(1)(B). Taking is defined in Section (3)(18) includes
"harm" as well as killing and capturing, 16 USCA § 1532 (19). The regulatory definition of
“"harm" includes "significant habitat modification or degradation where it actually kills or
injures wildlife by significantly impairing essential behavioral patterns, including breeding,
feeding or sheltering." 50 CFR § 17.3. The failure to protect sufficient instream flows for
listed fish clearly causes habitat destruction or modification that can harm the fish. Habitat
destruction or modification that harms fish can rise to the level of an unpermitted taking of a
species under the Federal Endangered Species Act. See Palilia v. Hawaii Department of
Land and Natural Resources, 649 F.Supp. 1070 (D. Hawaii 1986), aff’d, 852 F.2d 1106 (9th
Cir. 1988). In Palilia, the Court found that a state agency action that allowed goats to
destroy the food source of an endangered bird was a habitat alternation that rose to the level
of a take under the Endangered Species Act. Failing to protect streamflows for fish and
continuing to issue water rights which taking water from fish is at least as clear a causal
connection, ODFW instream flow requests should be granted in full,

The proposed conditions are contrary to the public interest.

The technical reports propose to subordinate these instream flow requests to human
consumption or livestock. The technical reports do not provide any support or reasoning
behind its proposal. These uses, while they use small amounts of water individuaily, have
cumulative adverse effects on streamflows needed for fish.



Water Resources Department
Page 3

As noted above, the state has a duty to protect instream flows needed for public uses
of water. Fish need water to survive. The Powder River system supports a variety of fish
life including chinook, redband trout and bull trout. Moreover, the system is tributary to the
Snake river where populations of Chinook and Sockeye are protected under the Federal
Endangered Species Act. Part of the decline of fish populations can be attributed to low
flows during summer months which impair fish survival by, among other things, raising
water temperatures and decreasing aquatic habitat and trout rearing areas. Low flows in the
winter adversely affect fish habitat in a number of ways, including exposing spawning gravel
and reducing feeding and rearing areas in the river. In addition, water diversions create
problems for fish passage and survival in the basin.

Streamflows are not only critical for fish survival, they help abate water quality
problems. The Department of Environmental Quality (DEQ) has designated segments of the
Powder River as water quality limited, The river is not able to support the designated
beneficial use of water contact. Rivers can not assimilate pollution loadings unless there is .
sufficient water instream. Thus, streamflow protection is critical to pollution abatement.

These requested flows are necessary to protect severely depressed fish populations
which arelisted under the Federal Endangered Species Act. Listing under the state and
federal endangered species acts is not only a sign of the health of a particular species but also
-a warning signal for the health of the human environment.

These proposed conditions are contrary to the public interest in protecting the
resource. The Commission’s statewide policies recognize the importance of maintaining
streamflows and place high priority on protecting streamflows. OAR 690-410-030(1). This
policy directs the state to take action to restore flows in critical areas such as this system.
Id. The public uses of the coastal river system have been impaired. Adoption of these
instream water rights without conditions is just one small step towards restoring this system.

Adoption of these and other instream flows is critical to the health of Oregon’s
watersheds and must be a high priority for Oregon if the state is to develop solutions to the
resource crises that threatens to destroy the livability of Oregon. Instream water rights not
only help to achieve a more equitable allocation of water between instream and out of stream
uses, they also establish management objectives for Oregon’s rivers. WaterWatch supports
the Department’s efforts to finally begin to implement an Act that has been "on the books"
for the past six years. We look forward to the adoption of these instream water rights,

Sincprel
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“The principal limitation is the arbitrariness of the flow criteria. There is no way of knowing if they
are necessary or sufficient. The binary velocity and depth criteria are also arbitrary and can result in
misleading conclusions. It [Oregon Method] is one of the earliest developments of the concept of
depth, velocity, and especially substrate size and dissolved oxygen, but has now been
superseded.”

The determinations made for the Oregon Method are not reliable and should therefore be rejected by the
WRD or the Commission as the final authority in determining the leve! of instream flows necessary to protect the
public use (ORS 537.343).

D. OREGON METHOD WAS NOT FQOLLOWED TO OBTAIN FLOW LEVELS REQUESTED

One of the requirements of the Department’s technical review is contained in OAR 690-77-026 (1)(h):
“Evaluating whether the level of instream flow requested is based on the methods for determination of instream
flow needs as directed by statute and approved by the administrative rules of the applicant agency.” This
requirement does not mean the Department can simply accept ODFW's assertion that the “Oregon Method” is the
basis for the requested flows. The Department must actively review the application to see if the Oregon Method
and ODFW's instream rules are being followed. Where applicable, ODFW must also submit supporting data to
show that the standards and criteria contained in their rules have been followed.

The actual measurements used by ODFW to set requested flow levels are totally inadequate to validate
those amounts; these measurements were made by ODFW's predecessor, the Oregon State Game Commission,
as shown in the Appendices to the Basin Investigations. Actual measurements of streamflow were not made at
times when key life stages occurred and, in fact, the severe limitations of the data available show that they are
inadequate to validate the requested flows: “Actual measurement of streamflow made at or near recommended
instream flow requirements and made at times when key life stages occur are important fo validate the
methodology use, and to validate that the recommended instream flow requirements provide desirable habitat
conditions.” Instream Flow Methodologigs, Louis C. Fredd, Oregon Department of Fish and Wildlife (1889}, p. 12.

E. "EANF" CALCULATIONS ARE DEFECTIVE OR INCOMPLETE

There are no calculations or information in the WRD file to show what ratios or models were used or how
adjustments were made to determine the 50% exceedance flows, and there is also no information in the technical
review to show the type of statistics used {see “Methods for Determining Streamflows and Water Availability in
Oregon”, Robison, p. 22 and 23.) The EANF calculations are defective, resulting in high EANF levels and thus
allowing excessive recommended flows by the WRD. The model used to calculate EANF should be reviewed and
revised to properly set EANF figures.

F. EISH SPECIES MAY NOT BE PRESENT IN STREAM

The application is defective in that the purpose listed in the application (to provide required stream flows
for several different types of fish species) listed fish species that may not be present in the stream. Insufficient
information was submitted with the application to determine if the fish species listed in the application are actually
present in the stream reach applied for. No supporting data was submitted to show the presence of the listed
species as required by ODFW's rules (OAR 635-400-015 (8)(a)).

G. “BEPORT CONCLUSIONS” CONTAIN BOILERPLATE LANGUAGE

The “Report Conclusions” of the technical review contain boilerplate language apparently agreed upon by
the Department and ODFW, some of which is not applicable to this application. There is no information in the
application file to indicate the “conclusions” were actually reached as pant of the technical review.




H. "BEACH" REQUESTED |S TOQ EXTENSIVE

A significant defect in the application and supporting data that the Department failed to consider concerns
the reach of the stream allowed under this instream water right. The flow rates allowed would be applicable to the
entire reach requested. This reach is far too fong for the flow rates allowed, especially in light of the Incoming
tributaries between the mouth and the upstream end of the reach (see basin maps). The instream right "shall be
approved only if the amount, timing and location serve a public use or uses." OAR 690-77-015 ).

OAR 690-77-015 (6) states that instream rights "shall, insofar as practical, be defined by reaches of the
river rather than points on the river."; OAR 690-77-202 (4)(d) requires that the application shall include the stream
“reach delineated by river mile." It is neither practical nor reasonable to approve the same flow rates for the entire
reach given the length of the reach applied for, the water avallable in the stream and the additional tributaries that
flow into the stream within the reach.

The stream reach Is also excessive according to ODFW's own instream rules. OAR 635-400-015 (11)
details the requirements for a specific stream reach. A stream reach Is limited to a point where "Streamflow
diminishes by at least 30%" (OAR 635-400-015 (11)(B)). OAR 635-400-015 (11)(C) also appears to have been
violated since the “stream order” (OAR 635-400-010 (19)) changes within the reach requested due to the
incoming tributaries.

The flow requests by ODFW are based on the old Basin investigations. The Basin Investigations lists the
location of the recommended flows in the appendix listing the recommended flows. It is clear that the flow
recommendations in the Basin Investigation did not extend upstream and the facts cited above further prove that
the reach approved should be limited significantly.

I EXISTING INSTREAM WATER RIGHTS NOT TAKEN INTO ACCOUNT

An instream water right already exists within the reach of the stream at issue in this application. The
amount of the existing instream right should be subtracted from any instream right allowed under this application.

OAR 690-77-015 (10) requires that the "combination of instream rights, for the same reach or lake, shall
not exceed the amount needed to provide increased public benefits and shall be consistent with (4) and (5)
above. Subsection (4) of that section deals with the "EANF" determination; the existing rights were also not
accounted for in that calculation. See also OAR 690-77-015 (9).

If the existing instream water right is not subtracted from the approved flow levels, the Depariment should
add a condition to the water right as follows: "The instream flow aftocated pursuant to this water right is not in
addition to any other instream water rights with a senior priority date and is not in addition 1o a designated minimum
perennial stream flow."

J. ODFW'S GAGE RULE NOT FOLLOWED

The application fails to abide by another rule applicable to ODFW's instream applications, OAR 635-400-
015 (10){a). This rule requires ODFW to compare hydrological estimates or gaging data to the amount of water
they request for instream flows (“instream flow requirements”). A specitic evaluation is set out in subsection
(10){b) regarding appropriate levels for any given time period in relation to the naturally occurring stream flows.
ODFW never performed this evaluation for the application.
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OREGON DEPARTMENT OF FiSH AND WILDLIFE

January 29, 1995

The Eastern Oregon Mining Association is located in Baker County
Oregon. Our membership consists of over 300 throughout Oregon, Washington,
Idaho, California and Nevada. Many of the miners have claims they are actively
working or under exploration in Baker County where the Oregon Department of
Fish and Wildlife have filed instream water rights.

We question the validity of the dala coliection that is being used as a basis
for the instream rights. Most of the streams that are being targeted are over
appropriated now. The attack on the instream rights will hamper industrial use in
the future. In most cases, during placer,mining the water is used in a non-
consumptive way and the process of mining will release additional water that can
be used by down stream users.

The mining assoclation opposes the instream water right grab on the
streams throughout the state of Oregon, but in particular the streams located in
Baker, Grant and Union Counties. The impact to the small communities of Baker,
Unity and Pine Valley where many of these streams are located could have
adverse affects on the current and future economic well being; could stop future
land development, business and industry that depend on water. Future
reduclions could make it unfeasible to operate the business that depend on future
water usage [f these water rights are granted. The state should be looking at
ways to construct off stream impoundments to collect water during high spring run
off to later put back into the streams during the summer and fall when water is
low. Work with the land owners instead of taking future water rights.

We also oppose the fact that Oregon Department of Fish and Wildlife is
allowed to file water rights without being assessed the same fees that are
charged the public at {arge.

Respectfully Submitted, RECEIVED
Aot - %’L’ FEB -1 1995

Terry Drever-Gee

President, Eastern Oregon Mining Assoc. WATER RESOURCES DEPT.
Director of Government Affairs, Oregon Independent Miners SALEM, OREGON
Copy:

Representatives Lundgquist, Norris, Baum
Senators Walden, G. Smith

Terry Drever Charles E. Chase Lorraine Litterai
Prasldent Executive Director Treasuret
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The applicant should supply information on the means and location
for measuring the instream water right; the strategy and
responsibility for monitoring flows for the instream right and
provisions needed to managing the water right to protect the
public uses, as requested by OAR 690-77-020, so the County can
better examine the benefits of the application in relation to the
costs to the public.

gage on this reach.’

Application 72183, 72190, 72191

Baker County echoes the concerns articulated by the Baker Valley
Irrigation District regarding these applications. In addition,
the County has the following comments:

A 1966 report by the United States Department of the Interior,
Bureau of Reclamation, dated 1961 stated:

Except in the uppermost headwaters, Powder River is not
considered a good fishing stream. Throughout most of its
length, the river flows over a rather flat terrain, the
stream is usually turbid, and water temperatures are high
during low-flow periods in the summer. This combination of
characteristice deprives the stream from supporting
desirable populations of trout; instead, rough species such
as squawfish and suckers abound. While brown bullheads occur
in the stream, spiny-rayed game species would probably not
thrive because of the cold winter and spring seasons.

What circumstances have changed in this reach to encourage the
Department of Fish and Wildlife to assume that instream water
rights will improve the natural situation?

A Water Resources Report (1966) determined that actual flows in
the Powder River are below those estimated average natural flow
in the summer months. According to a Department of Agriculture
Cooperative Report dated the same year indicated that "Stored
water was used to extend the irrigation period in [Burnt River
and the Baker Valley] rather than expand acreage under

"Information regarding the number and location of gaging
stations is from the Baker County Watermaster's Office.

2Baker Project, Upper Division, United States Department of
the Interior, Bureau of Reclamation, Boise, Idaho, January 1961,
p. 4, Fisheries.

A:\ccourt\powderry, com Page 2
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irrigation."® A conclusion to be drawn from this and anecdotal’ OREGON o
information indicates that natural flows during the summer months

were intermittent. The instream water rights, if based on
estimated natural flows, should reflect this information.

The reach covered by application #72191 covers 52 land niles with
many diversions, passing through three cities and two counties.
The flow rate allowed would be applicable to the entire reach
requested. It is neither practical nor reasonable to approve the
same flow rates for the entire reach given the length of the
reach applied for, the water available in the stream and the
additional tributaries that flow into the stream within the
reach. (OAR 690-77-015(6); OAR 635-40-015(11).)

Application 72192

The reach covered by application #72192 covers 23 land miles. As
with Application #92191, the flow rate allowed would be
applicable to the entire reach requested. Again, it is neither
practical nor reasonable to approve the same flow rates for the
entire reach given the length of the reach applied for, the water
available in the stream and the additional tributaries that flow
into the stream within the reach. (OAR 690-77-015(6); OAR 635-
40-015(11).)

‘This application has a gaging station in the beginning and at the
end of the described reach. The application or technical report
should indicate whether that gaging station will be used to
determine the flow calculations,

Application 72193

As with the other applications, anecdotal evidence (attached),
indicates that the methodology used to calculate stream flows is
not reflective of either natural or altered conditions. This 19-
mile reach would require flows which are not covered by natural
stream conditions. The technical report should indicate where
the measurement for flows will be taken. If possible, an
existing gaging station should be used.

SUMMARY :

As a whole, Baker County is concerned about the precedential
effect of establishing instream water rights based on theoretical
modelling, when the "on the ground" conditions indicate extreme

SUSDA Report on Water and Related Land Resources -Powder
Drainage Basin, Oregon (1966 USDA Cooperative Report), p. 74.

A:\ccourt\powderrv. com . Page 3
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public agency the ability to halt all future water transfers and uses that SALEM, OREGON
foremost utilize the water. Conditions and requirements could be

imposed that are unreasonable for the varying situations. Conservation

projects would also be limited. In a practical sense, control of the

basin’s water would become that of the Dept. of Fish and Wildlife, leaving

the OR Water Resources Dept., Water Districts, County Government,

Ditch Companies, and other water users without say.

F. The methods used to determine stream flows is the greatest flaw
in the technical review.,

1. The measuring devices in the river only give an obscure
idea of the overall river flow. Measuring devices located
below stored water areas are basically useless in
determining natural flows.

Measuring diverted water is also a “hit and miss” method.
It must be noted, if we could remove man from the
picture, the situation would be changed in the following
manner; the riparian area would be much narrower and
limited. The only expansion of the riparian area would be
that land which is flooded in the spring, if it indeed
floods. This nutrient enriched area would only last for a
short period of time.

By diversion, this swelled body of water and the enriched
area it leaves behind, would be much larger and last
longer. Thus, the diverted water is used over and over
again as it flows through drainage areas. Farmers can
personally attest to the effects of reducing the surface
water by converting from flood to sprinkier irrigation.
Springs can dry up, causing up to a 50% reduction in
spring flows.

G. Therefore technical data obtained on the level of instream flows
is consequently inaccurate. These levels of flows support all the other
technical errors we have pointed out. The technical review only considers
the interests of the Dept. of Fish and Wildlife without consideration for

N

other water uses.
H. The technical data obtained from local government agencies is

unjust because the Water Districts were not involved.

2. The philosophy used in the report conclusions is not technically
correct, If it were, then it should apply to all other wildlife and man
would have to just disappearl We lose deer, clk, birds, rodents, and all
other forms of wildlife to natural changes in habitat succumbed to snow
depth, extreme temperature changes, fires, drought, floods, and ctc..
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A, 'The flows should be reduced to survival flows. With this in
mind, new findings are showing that the native fish can survive
temperatures up to 80 degrees F. in stagnant ponds.

B. No instream right should be issued in stream areas where the
flows are already supplemented and maintained by stored water.

C. The reports and studies now used are cutdated with new
technology coming on line and should be considered technically

incorrect.
D. Assuming a species of fish was having problems with survival,

then two considerations undoubtedly are not being addressed. One
being overpopulation of other fish for the food supply. And two, being

overfishing by humans.

3. Enclosed are records of the Hydrographic branch of the U.S.
Geological Survey. It must be noted that 1907 was an unusually wet
year and 1908 was more normal. If a dry year was included to offset the
wet year in the survey, then the mean flows would be approximately 70%
and minimum flows 50% of the recordings.

Submitted by; AZ M
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264 SURFACE WATER SUPPLY, 1807-8.
Rating tables for Powder River at Salisbury, Oreg., Jor 1907 and 1908.
i OPEN CEANNEL, CONDITIONS, 107
[E¥ T R . -
J ZGage | Dis- | Gage Dis- Gage ; Dig- Gxﬁi Dis-
§ N ight.: charge. ° height. charge., i}:xejght;.I charge. | beight., charge.
uf b ! : 1
) : : : | ‘
" 2 Fet. | Secoft. . Fea.  Secoft. | Feel. | Seeoft. || Fea. | Seeft.
<> YOuLs | Ui 27 102 || 350 | 308 | 450 639
> TLe0 1 16 s | 19 3i0 o  ms o 4b0 i 6w
€Y 5 lr2w 2| 2% 13 L o328 ! 3@ ] oavo ! 728
g =210 0 300, 135 H 3w 03 i 48 1 7
=Z Jzwo . 3B 310 8 0 400 0 MO U s | 812
e S T " | % 3 198 | 410 © 458 3 5.00 i 856
sy, Z <240 | 6 1 3.3 23 0 420 56 50 | 944
PURT EE 720 30 G 1 430 0 53 ;
—_ 2 8 | %30 - 7 . 440 566 |
<! ; 1 i - | i
=
OPEN CHANNEL CONDITIONS, 19088
| .
100 | 0.1 1 L9D 20 '\ 280 ! ol o3 %0 [
110 0.4 ¢ 200 oL onw b 185 | 3.30 MO
1'% 1 0.8 o 210 : 3 § 200 187 | 390 430
1.20 Le || 22 | @l 3w 209 | 400 465 |
14 26 || 230 B30 2l o4 535 1
1.50 13 | 240 | 73 4 o33 0 285 | 440 605 |
160 | 6T i L& | $9 § 340 ¢ |
- 170 10 ] 25 | w05 | 330 310 | :
! L80 ‘ 14 "4 20 ]S 0 | 1
| I H I
ICE CONDITIONS, 1807
. : ;
| 530 ! b ‘ 270 | 2 e 714 330 ¢ 110 ¢
| 240 27 o 2390 48 § 3.20 80 | 3.40 12
| 2.50 32 . 2980 55 ) 130 8 0 E70 135 !
| 280 7§ 0 63 || 340 % | 5
b ! ! ]

& This table Is not spplicable for ice or obstructed-channel conditions. It is based on 15 discharge

messurements made daring 1904-1907, and is fairly wel] defined for 1907,

& This table is mot applicable for ice or obstructed-channel conditions. It is based on ! discharge
measurement made guring 1308 and the form of previous curves and is 0ot well deflped.
¢ This table is applicable only for ice conditions. It is based ot 3 dijcharge measurements made

% times of lce obstruction during 1504-1906, and is not well defined.

Monthly discharge of Powder River at Salisbury, Oreg., for 1907 and 1908.

[Drainage area, 275 square miles.]

:. Discharge in second-leet.

Run-off, |
i o
’ - Depth in Acco-
Month. i :‘Mi . " Mean. | Persguare inches on | Total fn racy.
Maximum. | Minfmum. i . mile. . droinage | acrefeet.
| | i ares.
! | ! -
L T ; : l[
TEOUArY o "3 2ol 2.0 010! | .12 1730 C.
February M 478 4 ;183 \ L6 | .70 10,300 | €.
MAreh .. veeren e eenans ; 535 1 1r | M3 884 | 1.02 14,600 | B.
April. ool ! 88 | 28 516 188 ! 21p 30.700 | B.
May. ool | 08 369 520 192 | 2o 32,506 | B.
Jume.. .l oii i 516 W | 2 L5y | .89 13,100 : B.
saly . i 166 | 33 | edo L356 S 6,030 ¢ B.
Aupast. oLl | 54 | 1 w2 ) .05 ALl Laiol B,
September.......ooeans I 224 11 | 15.4 LB -06 516+ B.
Qeteler. ..o 2% i 3.4 | L0G7 08| 1,130 ¢ B.
November................ 13 { i4 | 249 041 10 1.480 ! I}
Decembers. ... ......... 54l 30 w8 i34 5 2,200 (.
The Fear....coo.... #81 nobow .388 050 117,000

o Discharge estimate! Decernber 22 to 31, 1907, and Januury 1 te 4, 1904

channel Jaauary 3 to 11, and December 13 10 19, 103,

Discharge applied as for open

N\

SXAKE RIVER DRAINAGE BASIN. 26

Monthly discharge of Powder River at Selisbury, Oreg., for 1907 and 1908—(Continued,

11 Discharge {a second-Teet. Rup-off. . [
) : 4
¥ l i 4
Month. | | l ! Depth in | Accu-
! : | Per square inceg&s on’ Total in |7*T
i!{uximum. :M.in[mum. Mean. i | "dratoage l srelont.
N ! ; ! ares,

[ i : i

! | | % ;

1 ‘ ]
53 30 0.3 | 0,147 ; 0.17 ; 2480 1 C.
9. 2 61,5 | e 24 23300 C
570 ! 66 €02 T35 L85 12,400 | B,
388 i p 104 147 164 24,000 | B.
518 ; 176 79 Lor 1,16 | 17,200 | B.
310! i M5! 861, .99 14,800 | B.
i g 100 354 | 42 6,150 ! C.
42 .1 12,0 ¢ T .05 ! 738 D.
17! B3 3,31 019 .02 3té; D.
66 14 6.3 132 .13 2,230} C.
6 | 12 360 J131 15 1 2,150 C.
i, 14 8.5 T 12 - 1,750 C.
338 i 0.1 2 -0 | 5.9 87, i

o Discharge estimated December 22 fo 31, 1907, and January 1 to 4. 1908. Discharge applied as for
open chanoel January 54011, and December 13 to 19, 1908

MISCELLANEOUS MEASUREMENTS.

The following miscellaneous discharge measurements were made in
Powder River drzinage basin, Oregon, in 1907 and 1908:

Miscellaneous measurements in Powder River Drainage Basin, Oregon, in 1907-8.

1 !

! Dis.
Date. Stream. ! Tributary to— Locallty. : charge.
| . Secft.
I August 19, 1907, Smake River.... Sumpter... . .....c.o,..cnoo. ' 11
Augliss 21, 1907, RN I, Halnes, o.voiiriiiiiaians 16
| JOly 27, 1907, cee e O s do oo .\ti)o\'e(‘]\'orth Fork near North | 110
owder.
‘ September 7, 1068 ... 0001 eurn I.n.udo " See. 26, T, 6 8. R 40E. . ..... C o aig
| Auguost 16, 1907, ..-do.. RPN« | B - Erwin,.... ez 3.6
i Julf 7, 1907 PR« £ R S do.... o See 3T 85, RA3E .. 205
i [gust 20, 1907... .. Goodrich Creek.. i Powder River..." Wingville..................... | 2.8
I e DO Willow Creele., ...........d Ser, 5, T.85., R,V E........ ! 3.4
i ebruary 11, 1907.. Dutch Flat Creek.....l..... . Halpes. ..., ... e 4.7
i Auvgust 20, 1907..... Rock Creek. . .........1.... Oré&hau mile above Rock | 28
Teek.
| DO.eeeannnnns " Muddy Creek..oe...... ' 2 miles west of Rock Creek....| 2
| Jaly 27, 1907 - v o nn s North Fork of Powder ' North Powder. .. ............. ! a5
July 8, 1907....uus Eagle Creek | Newbridge.....oecenvvirenens ©1,040
Do...venun....l Fullerditeh..... . | Opposlte New. 4.8
& Holcomb ditch . : .9
..} Hostine diten, [
~1 Moody ditch.. .. 14
Newton Young ditch 32
! Waterbury diteh... 1+
¢ Basha diteh. .. 26
b doeunn. . 14
"Lower Powder Ditch . . 7.
A ond Dam Co.'sditeb. ! |
Dooooonveanaan. | North Side diteh...... s [ 1 S B L S [ 9.3

a Measurement made at Thief Valley dom site; low water.

| GRANDE RONDE RIVER BASIN.
DESCRIPTION. .
Grande Ronde River, which drains the castern slope of the Blue

|

‘. 5

' Mountains in Oregon and the northern slopes of the Powder River
Ii Mountains (a comparatively high range that runs at right angles to



262 - SURFACE WATER SUPPLY, 1007-8,

where it turns abruptly to the southeast and empties into the Snake
River in the east central part of Baker County.

The general elevation of the headwaters is 6,000 feet above sea
level, while that of the valley is 3,300 feet. Sumpter is 4.415 feet
above sen level, and Baker City, 3,586 feet. The only important
tributary stream is Eagle Creek, which drains the southern part of
the Powder River Mountains and empties into the Powder near its
mouth. The total drainage area of Powder River at the mouth is
1,660 square miles; at Baker City it is 341 square miles.

At the headwaters the country is mountainous and heavily forested
and the principal industry is mining and lumbering. The valley of
the Powder has not been greatly developed, although a number of
irrigation ditches are in operation. Any extensive development will
involve the construction of storage reservoirs, for which facilities are
not lacking.

The mean annual rainfall at Baker City is 15 inches; in the head-
water region it is probably twice that amount, the greater part falling
during the winter in the form of snow. The determination of stream
flow in this urea is rendered somewhat difficult during the winter as
the streams are icebound for weeks at a time.

The lowest run-off from this basin since records have been kept
occurred in 1905; the highest oceurred in 1904, but 1907 was a close
second.

Onlv one gaging station has been maintained in this basin-—that
at Salisbury.

POWDER RIVER AT SALISBURY, OREG.

This station, which was established December 20, 1903, is located
10 miles above Baker City and one-fourth mile below Salisbury, a
station on the Sumpter Valley Railroad. It is above all important
diversions for the Powder River vallev.

The data are of considerable practical value, as the waters are used
for mining above the station and for irrigation below. They are
also of scientific interest because this drainage area was once quite
heavily forested, but has of recent years been logged off.

During the winter months the stream frequently remains frozen
for long periods, and although 2n attempt has been made to develop
rating curves for ice conditions, the results have not been very
satisfactory.

Discharge measurements of Powder River at Salishury, Oreg., 1n 1907 and 1908,

1\\'1(1111.‘ Arenof | Gago | Dis-

Date. Ty drographer, . sectlon. 'height, charge
. | 3
e o] e .
! i :

1907, ! | Feet, 1 8¢.Jt. ' Feet. Secofl,
Aprlide. LY¥.oakes. ....o....e. e ' 45 SR 3.71 42
S | . .
May 30......... I D Mefilashiation. oo f 41 l 30 183

i

SNAKE RIVER DRAINAGE BASIXN.

Daily gage keight, in fect, of Pouder River at Salisbury, Oreg., for 1907 and 1908,

{R. M. Garrett, ehserver.]
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Before Mason dam was built the Fish and Wildlife supported this project because they didn't have any
water for fish in the summer months and they stated that with up stream storage with minimum release
flows that this would create fish habitat year round. (See attached Exhibits 2 and 5 for press releases ).
At the present time there is year round fish habitat and we have been working with the Fish and Wildlife
to sce {hat this habitat is maintained. At the time of construction of the dam James K. Carr then Under
Secretary of the Interior stated that "Reduction in releases below this desired minimum would be allowed
proportional to irrigation shortages.”

Before the Mason Dam project was built in 1968 Powder River dried up every year as early as June.
Farmers at the lower end of Powder River had the first rights from 1863 and up. When they would call
for their water through the priority system with the Water Master the water would never get there. We
have documentation supporting this issue from ranchers and farmers that lived along the Powder River for
80 some years. (See Exhibits 4 for letters from long time ranchers in Baker Valley).

At this time the Baker Valley Irrigation District has completed their HB3111 process which has tied down
water rights to their exact place of use and in the process we have canceled about 1000 acres which will be
returned back into the Powder River. In doing this the water rights that have suffered from lack of water
might be able to irrigate now. We have been working hand in hand with the Fish and Wildlife installing
fish screens and fish by passes on the Powder River, and we have a system that works good for everyone
and for the fish. The granting of in-stream water rights at these flows could destroy many years of work
to establish a working program for the farmers, ranchers, fish, wildlife and sportsmen.

These 1992 priority dates on in-stream water rights are not worth anything and it will not gain any water
back in the system because the older water rights that have been limited because of lack of water would
receive their water first. '

We strongly urge the Water Resources Department to deny these instream waler right applications filed on
the Powder River Basin based on inadequate and false information presented to the public.

Before the dam was constructed many hearings with much testimony was presented before Congress to
obtain this permit. Some of this testimony presented included From the U.S. Dept. of the Interior they
stated that "Except in the uppermost headwaters, Powder River is not considered a good fishing stream.
Throughout most of its length, the river flows over a rather flat terrain, the stream is usually turbid, and
waler temperatures ar¢ high during low flow periods in the summer.® It was also stated that 84% of
waler floods away in just a few months in the spring and from the stand point of fishery and recreation
Powder River's present value is nil. This statement was made by the Powder River Sportsmen's Club,
(See Exhibit 6 for further statements made by the Sportsmen Club in favor of the Mason Dam project).
John Hesketh who was the county agent stated to Congress that natural run off water usually ends by early
July. Henry Peyron who was one of the first directors of the Irrigation District stated that regardless of
waler years no water is available during the best growing months of July and August. These statements
all show that the construction of Mason Dam was vital to all in this valley and has created a better
environment for all species concerned, man, fish and wildlife. We are including pictures and news
articles marked Exhibit 7 to substantiate these facts.
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Please take these facts into strong consideration and lets all work (o keep our system working for all.

*

Sin rely,
1/ S

Baker Valley Irrigation Dlstrict
Manager-Jim Colton




WATER RESOURCES OF OREGON 7

Water Resources of Oregon

A summary of all available information relating to the
water resources of Oregon is presented in this report.

While our water laws are generally considered as being in
advance of those of other states, yet further progress can and
must be made. This great resource, which is still largely the
property of the public, is lying dormant and unused. It can
be said to have value only to the extent to which it can be put
to use. Furthermore, the use of water will not diminish the
supply for future generations.

The conservation of our water resources means develop-
ment and use, while, on the other hand, the conservation of
coal or other exhaustible fuel or mineral supply means careful
and economical use, to the end that a proper share of fuel
supplies may be conserved for future generations. Every

effort should, therefore, be made to promote the development

and use of our water resources, under such franchise limita-
tions as will not leave future generations hampered by any
mistakes which we may make.

It is believed that the information presented in this report
will be of material assistance in promoting development. It
should be of assistance in framing new legislation. It will be
of value to settlers in connection with water right adjudica-
tions, also to the courts, and especially to the water masters in
the distribution of water for the protection of vested rights.

This record, used in conjunction with decrees of the State
Water Board, and of the courts, should make it possible to
ascertain the amount of surplus or unappropriated waters in
many of our streams. It shows the total supply available, and
the Water Board records show the amount which has already
been put to use.

Land titles are based upon a survey and map, showing sec-
tion, township and range lines. The title is based upon a
patent, or grant, from the United States, the original owner.
This patent describes the land with reference to the public
survey.

Water titles must likewise be based upon a water survey,
and grant from the original owner. All water in Oregon has
been declared by law to be property of the public. While the
State has been somewhat tardy in realizing the value of its
water resources and establishing a system of titles to water,
yet this has lately been done, and good progress is now being
made in bringing order out of chaos in this respect. Water

titles will soon be upon as sound legal footing as land titles.

Investments can then be made with certainiy, and existing
rights should come to have added value because of this security

.
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2( _‘ POWDER RIVER BASIN 065
' k ’ 13-2753. Powder River near Sumpter, Oreg.

k ! Levativa. --lat 44°40'10", long 118°00°10", in NELNEL sec.25, 7.10 S., R.38 E., on left bank 1,200 ft dosmstrean from Hason Dassite,

7 1.4 miles np-slroun (rom California Guleh, 10.9 ailes southwest of Baker, and at mile 123.2.

? Drafnaae area.--170 sq mi at cablewvay, 0.5 wmile dowstream, .

Records available.--April 1965 to September 1906,

s

Cage.~~Bigital water-stage recorder. Datum of page is 3,898.47 ft above mean sea level (Bureav of Reclamation bench mark). Prior to

July 29, 1905, staff gage at datum 1.0} ft higher.

Extremes.--Haxinum discharge during year, 387 cfs Apr. 2 (gage height, 3.33 fr); minimum, 0.1I0 cfs Aug. 20.

=T iy

1965-6u: Maximun discharge observed, 971 <fs Apr. 30, 1965 {mage height, 4.4 ft); minimus, 0,70 cfs Au:, 20, E9G#,
Maxirum discharge, 1,600 cfs {approxfmation) Mar, 20, 1910, based on comparisen with records for station dowmstreas, near Baker.
Remarks.--Records good except those for peried of {ce effect December to February, which are fair. Ho regulation, Many small diver-

stons for irrigation above station. Records given herein are for measuring site,

Bischarge, in cubic feet per second, water year October 1965 to September 1966

R Day Get. Hav. Pec. Jan, Feb. Hat, ApT. Hay June July Aug, Sept,
v L 17 17 20 22 30 22 320 109 138 30 6.8 54
2 16 1k 24 30 2g 22 368 118 121 44 52 5
L 3 16 17 26 3R 32 24 303 154 1350 ) 2.5 5.0
; 4 16 15 28 44 36 22 255 222 115 56 5.3 4.8
i 3 17 18 .30 50 8 24 543 P66 102 3 47 47
§
ik [ 6 17 17 28 55 30 24 266 109 23 50 4.6 46
N i 7 17 17 28 65 24 26 303 07 as 27 4.5 1.9
;? ! 8 17 17 28 &0 24 50 09 275 H2 27 4.4 1.3
£ | 9 16 17 28 50 26 50 $23 2d4 Qg 26 4.3 1A
\ 10 16 17 26 44 22 75 124 269 100 zs 4.1 23
s
; S 11 14 18 24 40 19 0 293 LG 93 23 3.8 2.
f 12 12 20 26 40 16 20 245 195 83 21 3& 3.4
B | 13 12 21 26 B 1B 103 203 166 69 23 34 36
| SN 14 12 27 26 3p 20 126 1H4 146 5K Z4 b4 5.7
2 | ts 14 sol ;24 36 20 33 141 126 56 21 3. 55 -
H B
i? : 16 16 27 a2z 30 20 66| 203 121 56| 19 28| _ a7
. 17 16 30 20 24 20 52 213 106 64 17 Z5 4.4
] | 18 17 24 22 20 20 48 1HA 106 59 15 2.0 40
{ ¢ 19 18 27 20 18 22 49 161 100 54 13 27 3.0
: IR 20 v 27 20 18 22 45 147 104 54 12 272 P
f
: 21 17 27 20 22 2z 41 136 111 sS4 12 2K 27
o 22 18 26 18 24 24 40 123 115 36 11 25 1.2
; 73 17 26| .. 18 26 24 46 114 115 63 11 20 1.6
24 17 2917 - 19 24 24 &0 107 111 & 11 3.5 1.6
: s . 17 2g 22 28 22 H2 115 113 55 11 4.1 18
d 26 18 27 22 112 124 119 4n 9.5 4.0 26
27 18 24 24 149 127 144 43 9.1 4.1 3.4
28 iR 22 30 195 120 14 $4 R 47 L
29 1R 22 28 257 111 151 31 a0 b7 25
g 30 18 22 26 513 1ns 161 30 7. Se 2.1
3l 17 fommmnrean 24 3485 jeeenn —ea 153 Fermmennen 4 ) (I
3145 IR T 611.0 1247 [TorS
166 72.8 19.7 © 4.0t 3.29
10,200 4,330 1,210 240 195

RECEIVED
JAN 16199t

TER KEduui-—= =
NE ISALEM, OREGON




0h TOWDER RIVER BASIN
13-2755. Powder River ncar Boker, Oreg. JAN 1 9 1995

Location.--Lat 44°39'20", long 117°52'30", in NE' sec.36, T.10 S., R.39 E., on right bank 700 ft downstream from Stices é\dﬂ}l—_ta‘x’sf{tbuuﬂbts L

miles south of Baker, and at mile 116.2. SALEM, OREGO}\

Drainage area.--219 sq mi.

Rucurds available.--December 1903 to August 1934, July 1926 Lo Septomber 1966. Honthly discharge only for some periods, published in
WSl 1317,  Fublished as "near Baker City" December 1903 1o December 1965, znd as "at Salisbury” Jaznuary 1906 to August 1914,
Getober 1928 to September 195L.

Gage,--Digital water-stage recorder apnd conerete-filled contrel. Batun of gage is 3,632.31 {t sbove mean sea level, datum of 1929,
supplementary adjustnent of 1247, Dec. 20, 1903, to Feb. 29, 1912, staff gage at site 400 ft upstreaw at different datom, Mar. i,
1912, to Aug. 1, 1914, and June 16, 1926, co Occ. 15, 1933, scaff page at site 0.4 mile downstream at different datum. Oce. 16,
1933, to Sept. 3, 1965, graphic vater-stage recorder at present site and dufies,

Averape discharge.--4% years {1904-13, 1926-60} 1il cfs (80,360 acre-ft per year}.

Extremes.--Maxinum discharge during vear, 443 cfs Apr. 2 (gage height, 3.33 [t}; minioum, 0.50 cfs Sept. 10.

1902-14, 1926-6b: Maximum dlscharpe, 1,820 ofs Mar. 20, 1910 (gage height, 7.05 fc, site and datwm then in use); no flow

Aug. 31, 1909, Sept. 7, 1931.

-PT,

Benarks. --Records good except thuse for periods of ice effect in December, which are (ulr. MNo repulation. Hany small diversions for

irrigatien above station. At times Auburn dictch diverts water into basin above station.

OISCHARGEy IN CUaly FEET PER SclidiNor WATER YEAR OCTUoLR 1963 TU SEPTEMBER 1966

DAY oCT. HOV. DEC, JAN, FEo. MAR . APR. MAY JUNE JuLy AUVGS SEPT.
1 1y 18 22 2e. iz 20 ELY) 109 L4 28 Sal P
2 11 19 6 3z 3G 2% 4él 113 115 45 b6 - ac
3 17 v 29 s 36 20 342 132 119 43 47 Z40 !
4 18 20 29 48 4g P PIY) 156 111 35 Ged leo
5 19 20 30 4y 39 26 PEY 274 1oz 34 445 lew
6 20 21 30 66 39 26 272 347 98 T 443 Lot
7 20 20 30 75 32 26 306 340 94 27 443 147
[ 20 z1 30 65 24 [ 308 396 97 26 bed La0
9 19 21 30 6l 24 91 32% 316 97 25 4a1 « 70
10 19 20 29 47 26 al 326 304 Y7 25 440 260
1 18 22 FL 4b 22 70 ELY 251 97 23 340 Y0
12 ! 18 2z 28 43 20 83 251 219 93 20 347 lec
13 i8 25 28 42 72 150 <02 139 54 | 21 3eb Lot
4 L8 29 286 42 22 Lo 179 167 71’ 24 P cea
15 . 20 33 26 41 22 10y 169 150 b ! 20 Fed F)
16 20 30 24 3z 2z 86 191 14b 63 18 247 Zet
17 ] 20 33 22 28 22 76 204 124 6% 15 248 202
i8 20 32 24 26 z2 66 162 117 65 13 23 242
19 21 2% 22 24 24 b6 154 109 ©0 11 17 i
20 ! 21 29 22 22 24 o2 140 109 59 Gate de2 P
21 20 30 20 24 s 50 132 113 ET Bey 143 cel
22 22 26 1y 28 26 50 119 115 57 deb I+ 20
23 21 2y 17 30 28 55 113 109 ob b3 leo 148
24 20 32 24 28 26 13 1906 197 65 Bed 1eb P
25 ! 19 33 22 30 26 27 199 107 >9 Bes leo is9
26 ; 20 20 22 30 29 120 115 109 52 7.8 1a6 246
27 20 28 28 3¢ 28 154 120 123 47 743 1.8 249
28 20 23 32 36 28 204 119 127 37 beb 1.% o1
29 20 24 28 L R 261 113 127 32 bt Zee Ze9
30 20 24 26 4] 338 107 134 3o 643 245 ea
31 18 —--—m- 24 36— 394 ——---- D ETREEE T 5.0 B
TOTAL ¢ 602 763 799 12206 763 34130 61343 54304 29203 57944 FERY SYe 4y
MEAN i 194 25,4 2546 8.9 273 101 411 171 16e2 1847 REN TS 1a99
AC~FT ' 1190 12510 15530 2+390 15510 &e220 124260 104530 43530 1e1590 Loy 116
CALENDAR YEAR 1965  Hax 1,050 MIN 17 MEAN 187 AC-FT 135,00
WATER YEAR 196566  MAX 421 MIN o0 MEAN 5041 ~AC-FT 43,480

Peak discharge, (base 340 cfs).--Apr. 2 (0830 P,s.t.) &43 cfs (3.33 ft); May 6 (1300 P.s.t.) 365 cfs (3.04 1e),
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WATER RESOURCES OF OREGON

COW CREEK NEAR. BROGAN, OREGON-—STATION No. 1317

Location—1In Sec. 24, T. 14 8., R. 41 E., about 300 yards above the
mouth of Cow Creek and 12 miles northwest of the town of Brogan,
Below all tributaries and diversions.

Drainage Area—Not measured,

Oregon.

Monthly Pischarge of Cow Creek near Brogan, Oregon, for 1912-1914

DiSCHARGE IN SECOND-FERT 1 Rux-Orp | E
MoNTH ‘ %
Totzal in
Maximum l Minimum J Mean | acre-feet g
....... e a0.5 30.7 D.
L0 | seevvscrensmmnnees 71 40.8 D,
2.8 0.5 1.24 76.2 C.
1.0 3 .63 37.5 C.
a K1 40 24.6 C.
.4 2 .26 15.5 C.
.3 .1 15 9.2 C.
14,0 .2 92 56.6 C.
4 2 28 16.7 C.
The Periof. s | ... 308
1912-13
October ...... 0.7 0.4 6.57 35.0 C.
November T 4 57 33.9 C.
December .5 3 .38 23.4 D.
-4 .2 .31 18,1 D.
3 W2 26 14.4 D.
5.3 .3 1,68 193 C.
1.3 .5 .87 51.8 C.
5 2 36 22,1 C.
1.4 .2 41 24.4 C.
.8 .2 .30 18.4 [e3
.3 2 25 15.4 <.
.4 .3 .32 18.0 C.
The FeaY coemrermiecaereas 53 2 526 380
1913-14
Qctober ... 0.5 0.4 .47 28.9 C,
November .6 4 .54 321 C.
December .5 .3 .37 22,8 C.
.4 3 38 23.4 C.
.8 3 A4 24.4 C.
11.0 T 2.69 165 .
.6 4 .53 31.5 C.
5 .3 35 215 C.
.4 .2 .38 19.9 C.
4 W2 W22 13.5 C.
.2 2 20 12.3 C.
September... 4 2 32 19.0 C.
 THE VAL woomeremrerereeneones 110 i 2 5T ! 413
« Estimated,

WATER RESOURCES OF OREGON

T3

POWDER RIVER AT SALISBURY, OREGON-~STATION No. 152
Location—In SW Sec. 30, T. 10 S, R. 39 K., at Salisbury station

Drainage—230 square miles.

Maonthly Dischavge of Powder River at Salisbury,

on Sumpter Valley Railroad, 10 miles above Baker.

Oregon, for 1904-1914

i s
DIsCHARGE IN SECOND-FEET 11 RoN-OFF | E
MonTH 1 ; Totalin | 2
Maximum | Minimum j  Mean acre-feet \L s
H I
I L ‘ ! a2 1.350| D.
ATMIALY e everrmrmsamsmsnrrnseamsssren | eace e . i L0 2
February, 290 | 50 133 zest| &
froce 00 13% 843 50,200 | C.
oy Rt ' 663 40.800 | B
MBY rooueromsns mressmssunansast amsmeses 946 . 588 1 l 23.700 B
June.. 639 | 120 398 1000 B
oy zig I 43 ‘- gg.s 1 1770 Bl
ANBUS crirmmrane é 5 53 4
Sep%gmber.I. 34 g L 172 1,020
The PErLOQuesmsmummmcrrrmss | ovrsrmoecrr e [ 7 141,000
1904-05 29.5 1,810| B.
Qctober 28 LET0: G
Noverme 219 1170| D
December als 170| D
a34 18901 D.
179 11,000 C
201 ‘ 12000, C.
202 12,400 B
164 | 9,7601 B.
21 | 1,660 B.
10 | §15| B
5.4 | 221| B
B T 76.5 | 55,500
190508 ‘ 23.1 14200 B.
e 50 ] al0.0 532 2
- : 8.0 4 y
- \ 115 892 | D.
o b
§56 30 114 : .
S B
599 ! 05 | 52z | 13200 B
4 ‘ 16 { 41.8 i .68" B'
26 5 11 | ¢ B
13 7 | 9.2 i 54 ,
400
The year -.. -2 1+ T R — ~ 108 1 78
1906-07 ] 11.8 ’ 7112] B
Qutoher M [ 2005 1,570 €
Novempber 20 23 | 317 | 1850 &
December 42 53 N 17201 &
Jannary. 478 0 185 | 16,300| C.
EoTaary 535 137 ‘ 238 14900 B
March 234 £15 | 307001 B
april 184 3 529 | 320500 B
Y A {63 | 220 12,100 B
June.. 1 10 ‘5% 6030 B
July .. §1 | 11 262 | L610] E
gugust 22 11 154 | 316| B.
September.. 2z | —
T 7 116,
THE FOAT verreermmmriresresren 8T8 r 7 ! 161 |

o Estlmated, on account ot lce.



74 WATER RESQURCES OF OREGON WATER RESOURCES OF OREGON 75
Monthly Discharge of Powder River at Salisbury, Oregon—Continued Monthly Discharge of Powder River at Salisbury, Oregon—Continued
. -
DiSCHARGE IN SECOND-FEET RunN-OFF ! g DISCHARGE IN SECOND-FEET RUN-OFr )
MonTH [ . g
2 MoNTH - =1
Maximum | Minfmu Totalin +©
i Mean | o ore-feet P , Maximum | Minimum Mean ;gfggeg‘t %
1907-0 -
: i u 18.4 1130 B 1911-12 71 ‘ 6 39.9 2.450| B
43 14 24.9 1,480 B. OCEO'DE‘J{)"‘," ‘37 I 11 e . 2’820 B
1 30 36.8 2260, C. November. 51 \ 7 S0t “el B
% i it ret Paneary o RS R 230 1,410 D!
SN BURE L iy TR R R e
phH 198 104 24,000 B MBZEh oo 870 | 271 22 siTe0| B
518 178 279 200 B April 857 | 331 850 38700 | B
310 176 245 14,600 | B May 857 185 515 30,600 | B
118 27 10¢ 6150 C EAivy 175 i3 8.7 4,840 B
SEPLEMIDET ervraeressernmerrsrrrees 17 1 13 31 316 g ' August § : %g '3’32 i'gig 8
- i September ... : 22, . .
The ¥Year .weecae e
o8 1 119 86,300 T 970 5 176 127,000
1812-13
26 19 24.8 1526 B.
is 24 363 2,230 . Pt B i3 23 373 12201 B.
December 5 12 36 2,140 | C Daciaber - 69 31 187 . 2990 C.
Jenuary. 32 14 28,5 1750 & I 1§ 23 266 T610| ©
February, 800 8 79 4880 ©. e Ay 50 21 Z64 | 2020 | C
Mareh ... : 97 41 62.5 3,476 B Maren 271 18 58.5 | 6,080 | B.
Aprllo 351 48 147 3040 | A e i 913 | 250 | 533 31,700} B.
¥ 286 184 301 12,000 | A e 941 | 360 841 333000 B.
May ... 514 21p 301 12500 | A Toe 745 | 162 36§ | zlscal B
July o - 630 106 219 19.000 | A, To) 215 ! 34 877 5350 B
& 13 37 2 k4 i 5 273 Leso| C
August...... e 2% h .66 2, A August 36 2T 880 .
September E 1 1:41 4%2 g.. September, 23 .3 6.5 387 C,
The year PO §30 ¢ 105 75.800 The VeAT wvieermaramirassesans 941 .3 1583 111,000
913-14 :
: 1 pi| upl B
- 18 . , )
178 1,050 B, | DEcEmDBET e | eereeversecseneiins | sssumiars S5 g0 skl C
6.600 B Y 2 X .
i Pecember 39.6 430! B /L 201 24700 | B!
e I 1R B oW, B
g 671 41,300 C.
I ggg .%g%gg g o Bstimated.
i 20, )
) August a8 LR B POWDER RIVER AT BAKER, OREGON—STATION No. 1510
September i gg'g g% g: Location—In Sec. 16, T. 9 S, R. 40. E., at the Washington Avenue
: - : bridge in Baker. ]
THe YeRL wrrmrrerssressceesse R 164 120.000 Drainage Area—>Not measured. : .
: ! Monthly Dischurge of Powder River at Baker, Ore“cm, for 1913—1914
i 51 9 Frzz ;
Deotmbar 64 40 5% %?33 § DISCHARGE IN SECOND- ! RUN-OFF :Ej
87 30 48.3 21870 ) UL U [,
Febraary. 3 i 350 2130 | B Mowm RIS R o | Tomin | 8
Ma.z;t}:h —— 285 55 1:'53:?.9 é,fgg g ‘ Maximum | intmum ean | aere-feet | =
ﬁz‘y e 136 201 313 18,600 B' ]
Tune o 5 LY 245 17.500 ‘?‘ 1918 i : e <
July 34| 228 351 20,900 % TeBL eoemeesmmeesmeesivneee 748 | 325 495 24,300 B.
August 14 o 514 5,160 " June 598 148 308, 18200 | B
...... . 3 : : 187 . . . -
S R I S I T A R
1 Fomber. 5 | 0 . .
THE YOAT wrovmrvrrveree o 454 | 1 110 79,700 J[\ 19 a9 ember i | =
a Estimated. " The 2 | e [ ——— /5

ﬁ'oTE—NOt including sloughs.

NATER R ; OREG




. RECEIVED

WATER RESOUR
oW ATER KBSOURGES 0 orpgon
Wﬁ of Powder Rivep at Balk, “‘“—%_‘J_ARE s ]995
er,

WATER RESOURCES OF OREGON 7

Oregonrsontintet, U b OEPBETTLERS' SLOUGHE AT BAKER, OREGON~~STATION No. 1511

Moxrs B ___"“-?rscxancm IN SECOND-Fgpo f R
T e—— UN-Opr © &
Maxtmum R B
e | st | g S
/ T | Bfre-feet / -
240 J
J 220

Norg -
OTE, NOt 1!1011.1(11318 slougha
X
10“-&1 Monthly .Discha.rge of F()

wdep ;

e 1970ty River gt Baker, Oregon

L]
= RUN-Om-, &
Maximum f Minimum / Meayn B { Tota] | g
11 &

, -
nﬁw » 93-3 r acre-reet | 2
ne, N ‘i i34

i : B.
B.
. B
C.
D.

LOCa.thn.___I
street, in Bakerl,l Sec. 16' T. 8 5, R. 40

Monthly D.ischa,rge of Bal

dock §)
ough at Baker, Ol'egon, for 1913-1914
Mones Drscuange ™ SECOND-FEET .
Cm—e

a Row-Orr | &
aximum } M ——— | B

—_— . 1 |
- — , nimum Mean fJl asom in | §

i re-

TR R e BB 3

e, "'-: 13 ‘ I.
The perioq...... ] X | ¢
i G

- 191
May g-31 14
June .~

July .

OREG(_)]gtr Loeation—In Sec. 20, T. 9 8., R. 40 B, at the footbridge on Rose

eet in Baker.
Monthly Pischarge of Old Settlers’ Slough at Baker, Oregon, for 1913

and 1914
DISCHARGE IN SECOND-FERT l RUN-OFF §
MONTE 1 - -~ ; 5
E Maximu.ml Mintmum Mean ‘ a'gx?et?reg E
! B i
1913-14
MAY B3l wrreerres rensrmnes 93 13 57.7 3,090 Al
June 74 217 42,9 2,560 A
Jwuy . 38 3 15.1 828 A
ANEUBErrererencesermerre s sennyans 10 1 4,2 2581 Al
THE PEIIOusvrirrsmmsinssrns | ssmererarrensmsesss | sevtesaesssasrssars § atresine sies smcant - 6,830
1914 :
April (27 days) 95 37 59.5 3,180 A.
T vermmaerecrann . 85 35 59.4 3,650 A.
June 47 9.4 28.6 1,700 A
July 8 0 1.81 111 A
The period J 8,640

POWDER RIVER AROVE THIEF VALLEY, NEAR NORTH POWDER,
OREGON-~-STATION No. 1513

Location—Three miles northeast of North Powder, in NE Sec.. 132,
T. § 8., R. 39 E,, below all tributaries and return waters from irrigation
in the North Powder Valley and above the backwater of the proposed
Thief Valley reservoir.

Drainage Area——775 3quare miles.

Monthly Discharge of Powder River near North Powder, Oregon, for

1913-1914
DISCHARGE 1N SECOND-FERT RUN-O»F } §
MoNTR - T o ‘3‘
i 0 k+§
Maxlmuml Mintmum I Mean acre.feet T g
I [ f
2,020 | 640 | 1,090 1 25,9001 C.
2,090 ! 338 | 1,120 . 66,600 C.
884 | 39 . 378 i 23,200 Al
96 27 | 38.3 . 2,360 A
- : 82 | B 166 | 988 | A
L R PYSTY: E U R R | 119,000
1912-14 } :
Qetober ... . " 128 79.8 ] 4,910 Al
November - 128 111 6,600 A
December 120 96.5 i 5,930 2.
January.... 180 122 7,500 C.
Fehruary 648 258 I 14,300 C.
Teh onernre. 1,180 785 | 48,3001 B.
April 1,240 961 | 57,2001 B.
¥ 1,570 874 41,500 B
June 174 512 { 20,500 B.
July 429 115 7.070 A
August 25 16.6 J 1,020 A
SeDLeMDOT ..coc i resrerncncerrear 90 44,1 { 2,660 Al
THE YEAT verrreeememeeerees 1,570 314 | 227,000
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POWDER RIVER A THIER VALLEY,

OREGON-—STATION ’N???s NORTH POWDER,

Location—1Ip NW1 Sec. 26

for Thiet Vay
s &Y reservoi i - at .
miles southeast of Telocager, < °35¢ 0f North Pomder ary iy ut g

. ou

Drainage Area-—326 square mijleg

: T 68, R 40 g

T, y 3 > x
: . -
“(}nthl I)ESC]HLI'B"G of | O“der Rlvel' near N orth PO\V(I&I‘,

e 19091955 Oregon, for
! Discw ‘
Moxm | , : _ARCE IN SECOND-FERT f Ron-Ofp f Z
] / Ma.xlmum Ml-n-Em V ‘ Mean | ol in 7 E |
um | Mean / Tota;l in §
acre-feet
March 9 3%909 | iI | —=
A 1;1 ( gég " e 354 | |
.Tune::: ; o ‘ ¥ 559 | ID’QDOJ 3
Jine-. | 1,100 154:13 5| 1§'§2° X
August.., | LI
Septembey . ﬁ.
The perfod.......___ Jj:
1909-
Qctober .....09 1
ovember

[ o iy

=
50 L3 10

Fd
Lanl N 2

@ BEstimated.

WATER RESOURCES OF OREGON 79

PINE CREEK NEAR BAKER, OREGON—STATION No. 1515

Location-—In Sec. 26, T, 8 8., R. 38 E., 300 feet above the intake of
the Williams ditch and about 10 miles west of Baker.

Prainage Area—7.7 square miles.

Monthly Discharge of Pine Creek near Baker, Oregon, for 1913-1914

DISCHARGE IN SECOND-FEET l RUn-OFF % E
MonTH — ._w-‘i =4
Maximum % Minimum Mean i a’gt?etf'ge?t E
203 58 1038 4,090 D.
168 41 82.6 4,920 .
€3 26 50.7 3,120 C.
26 5 16.0 9354 B
September.. - 8 3 5.3 1967 B.
Cctober 1- - 8 5 6.4 165 B.
The Period e ecrirrrers | e vcceiemieenar . ! 13,500
April 9 3019 41 18 29.5 l 1200 B
- - o “d. e -
Moy 120 i 75.3 ses0! B
June 110 31 68.1 4,050 B.
July 56 12 27.8 1,710 B.
The period N [ : e 11,700

GOODEICH CREEK NEAR BAKER, OREGON—STATION No. 1518

Location—In Sec. 36, T. 8 3., R. 38 K., at the crossing of the Nelson
ditch about 9 miles west of Baker. .

Drainage Area-—3.1 square miles.

Monthly Discharge of Goodrich Creek mnear Baker, Oregon, for 1913

DISCHARGE IN SECOND FEET RUN-OFF

MONTH | Dopth in ]
Maximum Minimum I Mean  |[Par sq. mlle lgfai%}.:: f&tg}f‘iﬂ% §
: BTOR ]
1913 E_ }
May 19-31..... 15.8 5.8 11.2 3.61 1.7% 289 B
June - 13.9 7.9 | 10.4 3.36 l 3.76 6138 B
July .. 7.8 4.5 6.08 1.6 2,26 374 B
August ... 1.7 1.3 3.181 1.03 - 1.19 196 B
September ... 1.2 .5 .81 | 261 .29 43.2.] B
‘October 1-11., 5 5 : .50_l 161 07 19.9 | B.
i T
The period.. e R J . ] ...... = 1,540 [




84 WATER RESOURCES OF OREGON JA

BIG CREEK NEAR MEDICAL SPRINGS OREGON TER RE
—STA
| No. 1525 N SALE
Location—In Sec. 31, T. 6 S, R. 42 E, at g i
ner's ra:nch, 1% miles above Medical Springs. vagon bridge at Gard-
Drainage Area—Not measured.

Monthly Discharge of Big Creek near Medical Springs, Oregon, for 1913

WATER RESOURCES OF OREGON 85

STELUTWeT !
OREGOBAGLE CREEK NEAR BAKER, OREGON--STATION No. 157
Location—In Sec. 21, T. 6 8, R. 43 E., 700 feet below mouth of
West Fork of Eagle Creek, 35 miles northeast of Baker.
Drainage Area—About 33 sguare miles.
Monthly Discharge of Eagle Creck near Baker, Oregon, for 1909-1910

DISCEARGE IN SgcoND-FEET ‘ RoN-OFF §

Discrarcy v SEconp-FEgT RUN-OFF I %’ MoNTH - 5

MornTrH T v I - Maximum | Minimum f Mean a'lé?éfileﬁ | ‘8‘

Mnximum1 Minimum Mean J Totalin | §
| acre-feet | & 1909
May 2631 1 . Y E T IS - 665 381 524 12,500 A
2 29-31 ... 55 28 413 6| o JUNG e 449 490 700 41,700| B.
oy 23 .0 5,37 20| o July ... 580 | 131 265 16,300 AL
yrer v 21 .0 4.23 0| & August 124 51 71.3 43801 A
gugust.. gg 8 282 730 & September.. 51 17 329 1,960 =B
- o "
October 1-14 o 1| 66 w9 IR T Pertod-rcmumrrrre | oo 76,800
The perfol e | e o 1910
" | R L410 | A 3¢ 31 | 146 S8 B
Apr 7 27, .
GOOLSE CREEK NEAR KEATING, OREGON—STATION No. 1527 ‘zrwfay .................................... 80 40 i 508 37400 B
ocation—In Sec. 8, T. 8 8., R, 43 B., at Pen ' N une . :
miles northeast of Keat’ing. , . noyer's ranch, about 4 July 150 add j 105 6,460 B.
Drainage Area—INot measured, The period e | 102.000
& Estimated,

Monthly Discharge of Goose Creek near Eeating, Oregon, for 1913

GRANDE RONDE RIVER AT HILGARD, OREGON—STATION No. 182
Locatiop—-Sec, 32, T. 2 8., R. 37 E., about % mile east of Hilgard,

I

DISCHARGE 1N SECOND- | 1. l - K ;
N ‘|mw : = _-r:coxn FEET Run-OrFp ; g F just below Five Polnts Creek at the county highway bridge, about §
: R A i - : miles above head of Grande Ronde Vailey.
| Maximum \ Minimum | Mean af?éf?e?z g : Drainage Area——660 sguare miles.
1913 ! r = t Monthly Discharge of Grande Ronde River at Hilgard, Oregon, for 1003-
iﬁgﬁ; 25 S © 16 13 14.0 1| o ' 1913
Tuly -, - I 5.8 101 601 o ' —
August.. 1% 9 | *1'? g-zo 350 . DISCHARGE IN SgconD-FEET RUN-OFF i g
. . 9 . v
oeber T R asl g} Monr - :
. 8 il 4.76 151 ¢ Maximum \ Minimum Mean Totalin |.
The period J I ! i acre-feet | o
ey peeesera SV 1,730
DALY CREE Fo03-04 570 | 40 170 10,100 B
Loontionty SAR RICHLAND, OREGON—STATION No. 1526 December [ Tl s 150 192 11500 | B
— . y Lo . . ] January..... 200 130 168 1 :
W. P. Davis West Side Diteh, about 5 miles spnteoore (8 Intake of the February. 1,080 240 282 22,000 B
Drainace A » @dout b miles southeast of Richland. Mareh 2,260 240 92 57,100 | B
rainage Area—Not measured. - N 1610 1,520 2,930 174000 €
Monthly Discharge of Daly Creek near Ri e 2220 T 1870 18 =
ichland, Qre, June 798 | 194 434 25,800 B,
| — » Oregon, for 1913 Taly 148 134 153 189 6000 B
Mo ; DISCHARGE 1IN SEcOND-FEET i RuN-OFP . E_:; THe PELIO o eeceects | rvievvnererens | vvsvssesrmeerinser | eveesreenesarennnne 355,000
‘ 1 - - 1904-05
| Maximum | Minimu r Totalln & B November 9-3¢ .o 83 21 25.9 L570] B
{ i Mean acre-feet | & Decomber ..... 194 s | 5.6 81101 B
1913 | | — s . January.. 272 48 108 6,641 c
May 27-31 16.7 i | February. 485 38 180 10,000 C
L 10 15.3 15.7 156 B, March 620 329 461 23,400 B
Tuly 2 9.5 13,4 97| €. April 1,020 440 ! 597 35.500 | B
August.., 6 3.1 4,80 295 | G May 2470 358 1,130 69,300 B
Septembe 30 21 3.49 215 | D, June 483 3 237 13,500 B
October &7 3.6 3.72 221 D July 148 3 £0.5 3730 €
- o 4.0 . 5.94 | 385 | D, T 48 26 34,1 2718] ©
The pertod | — September .o eereeeee 38 18 24.3 1.450| C
—_— The Perlof.. i | eeceaeeeeeeiens | aveees | 176,000
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MILL CREEK NEAR BAKE @‘TER RE - .
g R, OREGON—STATION No. Iﬂ SALEME OREGOMALMON CREEL NEAR BAKER, OREGON—STATION No. 1520
ocation—In Sec. I, T, § S, R, i
ditch, about 9 miles West of Bakey. 38 E., at the crossing of the Nelson : Location—In Sec. 8§, T. 9 8., R. 39 E., at the wagon bridge at the
Drainage Area—d.5 square mil g Carpenter Stamp Mill about 8 miles west of Baker.
: s y Drainage Area—Not measured.
Monthly Discharge of Mill Creck
4 reck near Baker, Oregon, for 1913 Monthly }}xscharge oi’ Salmon Creek near Baker, Oregon, for 1913-1914
DISOHARGH IN SKCONL.FEET INOFY . [
’__ : RUN-OF¥ . DISCHARCE IN SEcOND-FEET l RUN-OFF | §
MUNTH o . ) ] ;};\h[n _T“*__ g MoNTH ‘ : R T o E
" Minj A o o \ 4 . -
. Maximun: inimum Meun Por ug. mile drﬁl;z’é";‘ u(?:s-]felu'; g Max!mum ! Min{mum J Mean F a'gl?g‘egi . z
: | — - R o
1913 | | i ' \ ’ 1913 C o !
May "19-18 | 55 | 29 29.9 g8 | 2.97 712 B May 8-31 - 47 ! 0,9 ! 14.7 700 C.
}une 12-30,..... 4z 17 27.9 6.00 | 1241 1,020 5 June 8.8 g 2.32 138 C
uly ... 21 5.1 12.6 250 | 3221 s B July ..... H 3 1.24 224 D
August ... 5.1 EX 4.09 1909 | 105|251 c August. -2 2 -20 123) D
September ... 2.7 1,1 - 1.37] 304 | 24 “315 & September. 2 R4 i 20 119 o)
October 1-1i. 27 L1 | 146 | 324 | 13 819 | D
7 1914 i | [ : - . The Period. . eicces | rareeeeeessesiens { 945
April 14-31 ... 20 5 1L9 .64 | 7 |
May - A 3.2 0 T6 | 56| 158 | & 914
42 18 u7.9 | 6.20 | 632 1580 & April 25.30 ... 7 5 6.25 744] B
17 1 7.341  1.63 188 451 & May ..... 18.2 4.5 8.26 508 | B
3.1 J 1.3 | 2,031 451 | 37| 33 & June.. 8.5 2.5 | 4.22 251 B.
T } ! ! o - July ... 25 3 | 1.32 81.2| B
he perfod.. | . | [ P | 4590 | |
o | The period....occericceenrs PO | 915
MAREBLE CREEK NEAR BAKER, OREGON—STATION No. 1522 ‘
L I WILLOW CREEK NEAR HAINES, OREGON—STATION No. 13521
ocation—-In Sec. 6, T. § 8, R. 3% E., at the crossing of the Nelson
ditch, about § miles west of Ba.ker Location—In Sec, 4, T, 8 8., R. 38 E,, at the ranch of J. 8. Culbert-
Drainage Area—2.8 square miles, son, about & miles west of Haines.
Prainage Area—3.2 square miles.
Monthly Discharge of Marble Creek near Baker, Oregon, for 1918-1914
: Mcmthiy Discharge of Willow Creek near Ea.mes, Ore“on. for 1913
| DISCHARGE IN SECOND-FEET RUN.QFF D ' B _,.
! " i DISCHARGE IN SECOND-FEET i RUN-OFF
MONTH | sectmnn | ; ; “Beph in T TN : R -~ %
Maximum | Minlmom | Moan  [Per kg mile] Bobes on | Total in g MONT | ! ! | Depth in £
o ; dralmume | werefecs | 2  Muximeny | Minimum | Mean (Por wa, milo| Boweon  Total tn | 2
N - I [ . -E . oL e o _ : : { i nee <
May 113 l3')1 155 $ ‘1 ' : ‘ | l R
........ 5 T8 1ns | o481 251! 374 1913
Ty 1500 80 8.95° 3.0 8577 533 5 May 15-31 ... 6.7 e 318! 0.994 0630 107 | B.
August 2.8 2.98 142 1.641 245 B. June ... 111 5.2 7.36 | 2.30 2.57 438 B.
September ... "y 7 Li S 53l Tszs | B Fuly 5.2 2.3 3.82 113 . 130|233 E.
C oTeT : 5 -84 E 33 50, ) August .. : 2.5 2 2 744 X
October -iE 1.4 9 1.07 382 ;I 1% # 398 B September ... | 20 1.4 1.93 -503 | sTL s 2
The period.. f ................ [ e b f R October 1-13..4 Le 4 183 518 ] 2 b B
,‘ .............................. | o " | N i
LT r i ; I | ; The perlod.. | Y — E ................ i‘ ................ L
pril- 7-30 ... : 9.3 5.2 ! 6.91 . 947 wog . : - ) : I
May P18 6.0 . 9.14 7 iel 3 i
June .. 7. 4.6 | 5.98 1 236 353 |
uly f‘ 5.2 5.0 | 415 1.48 | 171 255
The Perlod. | e | oo R S 1500 |




82 WATER RESOURCES OF OREGON

NORTH POWDER RIVER AT GARPDNER'S RANCH, NEAR NORTH
POWDER, OREGON~—STATION No. 134

Location~In Sec. 5, T, 7 §., R. 38 E,, at a highway bridge 2 miles
above Anthony Creek, 300 feet above the headgates of the Hutchinson
ditch and about 9 miles west of North Powder. There are some diver-
sions above the station, but the total diversion is probably less than 10
per cent of the total flow.

Drainage Area—52.5 square miles,
Monthly Discharge of North Powder River at Gardner's Ranch, near

North Powder, Oregon, for 1912

DISCHARGE IN SECOND-FEET RUN-OFF

MONTH ) Dapth in H

Muximom | Miopimuam Mean Per 5q. miie 1§:n1§‘:12: Eg::-iiosa‘: 4

orai :

1932 [ | |
May 7-31. 605 65 211 | 5.9 5.50 | 15,400 B.
June ... 1,300 25§ 27 . 138 15.4 43,300 B
July . T 144 57 97.3 | 185 2,13 | 5,980 e
August T S - 348 563 76| 2,140 A
Septembe ol 57 1% 289 533 591 1,670 A
October 1-21.. 19 16 186 | 354 281 175 Al
The period.. ’ ................ [[—— I R 163,300 |

~STATION No. 155
Location—In Sec, 22, T. 6 8., R. 39 E,, at an abandoned bridge at
the residence of 1. L. Yankey near the east boundary of the town of
North Powder.
Drainage Area-—Not measured.
Monthly Discharge of North Powder River at North Powder, Oregon,
for 1912-1914

DISCHARGE IN SECOND-FEET l RUN-OFF g’
MonTH | 5
Total in @
Maximum | Minimum ‘ Mean Jr acre-feet -3:’
1912 { i
Mareh 1§-31 55 29 427 | 1,109 B,
April 153 50 ‘ T4.4 4,430 B.
ay 520 i 27 ! 180 11,100 B.
Jun 950 174 | 543 32,300 B.
July .. 134 32 : 53.0 3,269 EB.
August... 55 17 29.0 1,789 B.
September .. 22 13 ! 17.6 1,050 B.
Qctober ... 22 13 i 16.8 1,039 B.
November ... 22 17 \ 18.1 1,080 B.
The PO eerersermreee | 1ooasrren. R I [— 57,100 |
1913 i
May 20-31 ... 1.100 224 [ 598 14,200 B.
Juné.. 946G 494 | 438 26,100 B.
July .. 219 52 ! 66.0 4,060 B.
August.... 9.4 3.2 027 324 B.
September.. 156 3.2 §.58 511 B.
October I-14 55 7.8 28,0 ! 778 B.
ThE Periof . ircces | ceerimicmmecnin | ceeceresnmecvene | s eecnsmsmnairras |r 46,000
1914 : H
April 8-30 .. 157 87 141 ! 6,430 B
: 750 6 167 | 16,400 B
T ot | 148 8,810 A.
1 1 .71 | 290 | B
......................................... | 31,900 |

WATER RESOURCEE OF OREGON 33

a

ANTHONY FORK NEAR NORTH PUWDER, OREGON — STATION

Location—In Sec. 20, T. 6 8.,

miles above the mouth o
North Powder.

No. 136

Drainage Area—39 square.miles.

Monthly Discharg

R. 3% E., at a highway bridge about 2
f Antheny Fork and about 9 miles west of

re of Anthony Fork near Northh Powder, Oregon, for

1912
l DISCHARGE IN SECOND-FEET RUN-OFF i .
T — = >
MONTH | i . i?l?: telgole: Total in E
Maximum | Minimum Meon Per w1 mile| dypinape acre-tect &
‘ DRGH i _“._
T T L g |
ot * o | 2 | 0236 0.35 73.0 | C.
dpril 2130132 !‘ g 166" a0 | 473 9840 | C
Tune Loast 74 . w38 . 610y 631)14200 &
T 93 13 0 350 897 103 | 2,150 g
august i o e §%§| 48] 398 )
September ... 1f 5 34 ! 087! 0 209 &
Qctober ...l ! :
[ oememresanees 27,800

The period.. | cmweemes ................ -

WOLF CREEK NEAR

Location—In Sec.
miles west of North Powder.

No. 1524

Drainage Area—-35 square miles.
Creek mear North Powder, Oregon, for

Monthly Discharge of Wolf

1918-1914

NORTH POWDER, OREGON—STATION

3, T. 68, R. 38 E, at Bauer's ranch, about 6

DISCEARGE

IN SEQOND-FEET

RUN-OFF

k)
[ 2
; | Denth in g
MONTH | ! inchenon | Total In 3 -
Maximum | Minlmuem 1 Mean Per nq. mllﬂl d,;‘lmige were-Tous E
1 ———— —_ [ —— N
I e !| —=) [ |
B ' ! en 1 4.33 1621 3,020 B.
May 2381 192 ML Tgge 18 | r33] 2280 c
oy o B o7 140 ¢ 1400 A6 S8 LG
st 8 4 55 157 18 a;“ | B
Sopomm 6 4 41 | 117 %2 wo g
5‘6‘3‘33%?3 ol i 10 5 3.0 | 229 2 2 |
----- I = a9
e TR D Dl BRI 7,02
The PETiOfe: | wenvrrrererrress | rromeeeees I o ‘
PRy b 7 178 509 416 7,980 ki
ppril 930 | 25 T 51 l 253 4180
Turs . 13 348 | 709 78| 1480
l}r'i?f 1.3F 13 535 | $.45 | 241 23
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VO L1l

Proj jed I.eglslahon to Be
nsored by Two Senators

man Al Ullman inform-
rord-Courier by wire to-
w2 has introduced legis-

uthorize construction of
lley Irngation project,

ision, - includmg Meson
gservoir,

man said in his ‘report
gistation has been draft-
ose that financial assis-
e what water users can
be furnished from net
-nues from McNary ﬁam
urnbia river, -

ressing for hearings as
e secretary of interior
1 bureau submit, their
congress," Mr Ul}man

oject will have" irriga-
control, recreation and
e beneﬁts

s Wayne Morse and
. Neuberger will spon-
nate companion bill.
ional report on the proj-
v under review In the
reclamation, Tt calls for
high earth-fill dam on
;¢ river 18 miles above
‘urnish 100000 acre—feet

ost is estimated at $6,-
th a benefit- to—cost ra-
4 to 1"
formation -
‘alley Irrigation distmct :
Chairman Conrad Allen
ors Charles Colton Jr.
‘Ward, participated in,
$ preceding the adop-
e lrrigation project re-
ise in December. The re-
tes the 1953 report and
arovements in the field
fune 1959,
licated that.the project
offers supplemental ir-
ater prospects to about
es of valley lands.
1 not affect existing wa-
of lands not included in
t, the report sald. Lands

r rights in the district|,

Jbout 13,990 acres would
full supply of water
ow the supply is negligi-

Tune.

just as soon as it is approved by
the bureau of reelamation of sec-
retary of interior. -

- The project would be paild for
in 50 years, The

tion on pasture- ‘lands. The
benefits are- b upon continu.
ing the livestock economy as &
major farm business on the'bulk
of the lands, with Intensified crop-
ping on better Jands.in the area
around the city, - .

Average water charges on full-
service' lands would be $4.84 per
acre’ per. year, including. repay-
ment. They would range from a
high of $11 on class 1 land to $3.56
on class 4. Supplemental service
would ‘range from 1§6,87 to $282

ANV &A%

biil proposes| -
‘easement of the acreage restric-|. -

o

S ortsmen Back
Baker Valley Dam -
Project Monday. ::

Club Votes Approvql
- Urge Eagle Creek -
.'Logging Be Controlled

Powder- River Sportsmen,s-' club’
fa&ided éts end;:rsgx‘glent ﬁtp the
ason dam ee yv
memberslﬁp‘n%onda M

th X

iction on the pro; ect ‘came . on:
the report by Gary Hester and’
President. Bob. Wickam of the;
Mason dam comm}ttee set up by
Wickam several weeks earlier, .7’

-After thorough consideration’ of

the report the commitiee . recom-

KA Y
%. .3.
5

mended the project and the mem-|

bership adopted. the - resolution
which' will draft e letter -to the
congress to that effect

It was understood by fhe club‘

that the action leaves open the
matter of recreation features of
the Mason project which are out-
lined only Abmeﬂy m the project
field plans, .
Schedule Geoperaﬂon C

The Sportsmen Monday tenta-

tively set March 20 88 the datej'

for a field day under Chairman
George Reed -to help Eagle Valley
sportsmen with a recreation site
project and March. 27 for a_work|
day at Huntington Rod and Gun
club’'s new clubhouse and boating
site. The exchange work party
from Huntington will join the Ba-
ker club group at Malheur reser-
vou; e%bout April ‘17, Mr. Reed Ter

The ‘club approved a 4-H club
fishing project w:th Dale’ Cherry
as leader.

Roger Chemard of the forest
service' outlined a $750,000 pro-
posed project to build a road up
the Minam river to the boundary
of the primitive area. He cutlined

the forest managemerit-advantages].

of the road and the timber harvesb

ueeded in the area, - .
 Sportsmen . questioned him

thloughout the talk about the ef-

fect the modernization would do

RECENYED

JAN1g 1995
NATER REbUUﬂm_u UEPT.
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‘ Art Gugler of Powder River Sportsmen’s Club
debris in Powder River enhanced. fishery, recreation. and. esthetie®” \ratu

RIVER CLEANUP - Co-Chairmen Davo ‘Gardner Wildlife week. (see story) lncreasod summer f!
due to irrigation releases from ‘Mason dam;
spocial committee inspect
within city, illustrating reason for club’s cleanup of river in this. valley. Removal of frash, old tires:.
campaign that will get under way during Naﬂonal and debris is expected to improve ail these values,

Tn conjunction - with -National Gardner md Art Gugler co-hair- . The ity - is volunteermg
Wildlife Week March 16-24, Pow- men and they set Sat. and Sun. truck equipment for the job,.thel
der River Sportsmen’s club prin- March 22-23 for the work party chairmen said. George Reed Tru-

cipal project will be cleaning volunieers to gather with . hip cking is also donating equipment.:
Powder River through Baker. .= .boots at Lew Bros.. lot at 9 am. . The chairmen welcome any.ass
" sistance for the pro;ect. )

" Tirectors Monday named Dave the 22nd. o .
o Cow /uuwd\Jg/747 }" \'f‘ll,...'j".._

. s



werview state
believes, m exnph
fect of th
lals—and. &
%e clothod wi
soddling that
idministratinn

L

ati
ixo

the sal
plusuod .

Iservice reviéw of- the Baker Proj+

3 i has d for
forwarding “the: fmh*andej;&d“f

ect’ report, it: was-indicated lere
today * by * Harold T Nelson, * re-
gional “director “of ‘the bureau of

|reclamation” and ™ Norman :Moovre, |.

also - of the Boise district- offige,.
Representatives of the Baker Val-
ley Irrigatio d,lstnct today mdlca-
ted "approv the!

reement.
At a lengthy ¢
afternoon between representatives

Jof the Baker Valley. Imgatlon ‘dis=

trict, “Fred «Phillips, " chairman of

Jthe local frrigation committee, and
tthe bureait pe)rsonne‘l,B mcludmg Te-

aniéa the flow
roject’ feasibili-
“officidls and
dowildlife’sera

& figh dn
ureunbursablé""alldeatmn

199 bthilo
rec‘?;%?j joner 1o d new

duces the allocation®of costyass
sessed-to irrigation from $4,857 000
to a new- figure of $4,354,000. 43
" *The revision will not affect
repayment -schedule “but’ will ‘re:
duce. the, reclamat:on assistance’
features hecessary to. complete the
reimbursable "‘payout; 4t wag point<
ed out in the discussmn AT

b‘?sMr Neélson,
1 John' Mangam,.SnOkane office offi~.
cial who- has been/istrumental ‘in

: lpcaih prgieciﬂplan

ag’ thﬁ%sm‘ngg’.r ‘was.

"‘hasis. ‘th
FVice e

.ties. Al

revised “figure of - $632, 000@;1(1 re-|

¢ came to agreement i
The; agenqie ¢ Frish on S wild-

m‘
- the -project in -the’resolution |
which nrges—#'the ¢ongress of the
Unitec’t'statem to enact Yegisiation|-
‘authorizing ltthe Baker project and
appropriating adequate - funds for}
its immediate construction,” - |
‘Both Coles -and-Hursh said the
pmject has' high priority -among
pending 'projects. considered. :
‘The Baker project proposes sup-1

: plemental water for 18,000 acres|

of ‘valley‘land from a 100,000 acre-
foot reservoir in the ]osver end of
Sumpter Valley about 12 -miles
above -Baker:on Powder river. It
will;have a development period of
10~ years, jncluding private re-
habilitation of?ﬁistributlon facili-
4a .payout, period- of 50

o ,1‘\.;.._.'..-__

¢ RECHIVEER

JAN 191995

NATER Rtbubn Lo
SALEM, OREGON
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the

'was confident

i "tled

i) n' toda said he
I(QDirector Nelso gettlement
Maarine thn nraiect 1

ety i
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rrlgahon Group o
‘o Coordinate .
rainage Siudles _

Work Not to Be -
Held Up on Part
Of . Valley Project .
The farmers of the valley andj

1e bureau of reclamation, togeth-: .

r with the soil conservation disJ

et and the Baker Valley irriga- | i

on distrigt- are agreed that the
rainage problem  can best
slved by progressive action but::
ot as a part of the current Bak-
v Valley project. ’

At a meeting. presided over by,
il Trindle of North Powder,
rairman of the local sofl district
nd called by the board of super-
isors of the district, the drain-
ze problem along the Baldock -
ough area of the. vaney was

wroughly explored,” -

Both Directors Conrad Allen and
lyde Ward of the irriation dis-
jct expressed the view that not
wieh can be done on a large scale
antil we get the water,”

John Mangum of Spokane, en-
ineer with the Bureau of Recla-
wation office, and Adrian D. Nel-
m, another engineer from the
pokane office, were here on in-
tation of the local groups to, dis-
iss the problem,

wildlif

Negotiation between the fish
“and dlife service and. the bur-
eau of reclamation in the depart-

ment'af the interior is delaying ad-
minisiration approval of the Bak-

‘er Valley irrigation project report
"if 'wag. indicated here today.

'As ¥appraised by Fred Ph.ilhps,
irrigation committee leader here
on behalf of the project, the word
todayij from both Washington and
Boise 'indicates that the fish and
gervice made-an initial ef-
fort t&increase the minimum flow
in Powder river as encompassed

'undex"_-the project,

low:

Although it has been indicated
by - Regional® Director Harold T.
Nelson of the bureau of reclama-
tion at Boise that to increase ‘the
minimum flow in Powder river be-
e proposed Mason dam

~would" jeopardize the economic

Mr. Mangum warned agalnst feasibiﬁty of ‘the irrigation proj-

1y effort to do a large-scale job
' removing thé "“block” "in the
iley floor just above Haines.’

“We are afraid to release the
striction at that point for fear
lowering the water table until
e know more about it,” Mangum
id in answer to a question from
ndowners at the lower end of

e Valley who have a water prob-

m each spring, -
He said the current well tests,
wough still incomplete, indicate

1at the valley soil is not permea- wj

le enough to give too great a
comise from drainage by pump- 4
g without a well every 160 ac-

8.

TTorerm 4300 Tanee vwnn A i .

ec¢t, it may be possible to agree
to the approximate 10 cubic feet
per decond flow as discussed in
the report if this is not insisted

.upon during the extremely dry cy-

cles, he said. Mr, Phillips quoted
Mr, Nelson as hopeful something
like thls could be worked out.
JXtAg . indicated in' the fish-and
,.servllg:tg discusgmt ig tfhe
“TPapo su ed " for
: f}:ation ag)sproval that  the
presept minimum flow, w1thout the
projedt 1d zero so that the fish and
@, pepple already::.indicate
H e iiro gct woild bebenefi-
to<the flsh resource. Without

I'the"’if)roject ‘the river fluctuates

. from Zero flow to over 1000 efs.

¥ onfldence Expressed Wlldhfe
‘%;Serwce Will Agree to Proposal

The project report indicates that
the cost of guaranteeing a 10-cfs
minimum flow in all years would
possibly be as much as. $288,000
during the period of 29 years stu-
died so that neither the 10-cfs min-
imum nor fish screen were inciud-
ed in the project proposal as sub~
mitted In December, - .. 0
Changes Season . e

“Under the. dam. project. t:ne
Oetober-Aprﬂ ‘period .would be a

um £low period whereas. un-
der natural flow the Powder river

is'said by the fish arid wildlife ser-.

vicé"to "have’s  low . flow. during
the” spmmer. and this.. would be
helped by . the ‘storage: project in
Sumpter Valley above Mason.dam.

Inasmu uch gs the fishdand wild-
life Service, ha§=3ndiqated the proj-
ect ‘would be an improvement: in
the river and even when the dam
isishut down completely, a mini-
mum:‘of. 3 cfs ‘would . flow in_the
river because . of normal-leakage,
it is expected .that an agreement
can’ be:reached so that the fish
agency will not insist on minimum
flow being pmvxded m*;.the dry-
cycle seasons, o
Schedule Eyed

Congressman Al Ullman has in-
formed Mr. Phillips that the re-

port,. since it has not yet reached
the congress where he has a bill
introduced for its authorization,
may not get in under the hearing
deadiine, This deadline is 30 days
prior to the July 2 expected ad-
journment date this year.

A schedule of early approval of

i

‘ta reservoir of 100,000
capacity just above the gorge s

BAKE& BARKER COUNTY, ()Q.EGOI\_I. THURSI_)AY; APRIL 28, léﬁe

- the report by the commissioner o

reclamation and deparitment of in
terior is being continued by the lo
‘teal project boosters and the con
gressman, however, with a viev
toward stepping up its prospect
for the next session.
Report Made Here

Harold Hursh, Huntington, pres
ident of Oregon Reclamation con
gress, Tuesday night at an irri
gation meeting in Baker reporte:
that he felt the Baker Valley proj
‘tect report is staying “on dea:

“[center” in the commissioner’s of

fice too long.

He felt that increased local sup
port. is still necessary and sug
gested an bnmediate meeting o
the Upper Columbia River Bash

Projects committee of Baker coun

t:,; to draft a strang support resol
ution,

Mr, Hursh also sald he felt th:
governor's office was also not mov
ing on the project, with Salern
indicating that not enough actio
was heing shown here.

He said La Salle Coles, head o
the national reclamation associa
tion, Prineville, is to be in Wasl:
ington shortly and will confer wit:
Ullman, Senator Morse and th-
bureau in an effort to help the lc
cal project along:

The Baker project contemplatc
acre-fec

the lower end of Sumpter valley, :
reservoir over a mile wide at on
spot and about five miles long.

It would irrigate shout 18,0C
acres of land with full water sur
ply and would have flood contr
and other features,

-Sportsmen’ hen;e sre boosting th
project because of its great re
ervoir recrcation henefits, also



|'spawninig stream has: been 0ne
{in 1958, Bob Thompson; fish o

J Grande ‘office, told Powder- RLWI
Sportsmen here Monday mght.

' geogram “The drainage areas may
‘ ing the prized spring chinook and

Some work on surveymg Paw-;
}:ler river .as -a potential’ salmon

‘ission- man from the -new La~

g e explained  that the: offlce
eonducting Northeastern™

siurveys-as part of.the whole Col-.rh
umbia and Snake river .nventory;

the most important - in spawnm

summer steelhead, he. said, spedks]
ing on a. program at. which Deair{
‘Marriage, conwssxon water re¢
sources analystled the. fish cont
mission group apgeaxmgf- ere

a first i)

Cormmssion effOr 28 _pmpaga-,
tton are not limited to -commers
wial fishipg,. Marriage pointed out.,
‘He.reviews, in his authority, con:,
struction, obstructions and ple.n-_i
ning of structures on major water-.
ways_ in order to.lassure the bes
})osmble projects m the way

© =Ray Willis, commlssmn esearc’h
division “head# Clackama; old
of éurrent stream survey programs
on contraet with federal: agencieg
and .of anadromous fish behavi ory
survwal and mortality studies.’:

&:e
«n’s‘v

ered the: Grande "Rondé; syste
and some on-Eagle cre?lg mclué}

] i‘?&g spawnmg studxes

npmgmm
2 % id ag
At B : wateru

"He sugges’fed-m orm ,teet zmgh%

: b'é,- -grjded:H LtOwMéson“dam plang if

spvere:found. fe toy pt'
ten -in, Powde;' Ve,% to

3 .' bhshmei}gﬂi“ﬁsh
ende‘nt on
redesig‘nin e ki

| fo 5e! iminate’ im sabél obst__,‘ .

BALMON RITNS ARE b 2 ssm
{Continued from Pagef3 One) o8
He. explained that temperature
studiw were fmportant and-that!
‘In'some-cases upstream shade -and
gtorage~ Is useful in reducing
stream water temperatures, Mar-
riage said Brownlee is calculated
to reduce Snake river only a half-
| degree, & higher dam’ or upstream
tdams might reduce it” more, =
‘Erv-; Jones,  ‘commission public
relations +man, - showed. - colored

{nqy;les on,_the yecent Oxbow fish
tloss -and-placed: the identified loss’
rat 4000 salmoriang steelhead with'
\16000‘passed upstheam’of “an es-
timated 25,000 ruxn- reachlng th

Ioxbey Rpmss g on

ge'
escapement over he: ‘Dalles thig

iyear was_tyice as large Only a}

pre]immary check has “heen rupy

on ‘spawning - above ~*Brownlee, |

B

“Thompson ’said 1958 work cov- .

T

Marringe said. Wt «n far “one-
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1500 H Street
Baker, Oregon 97814

Alvin C. Ward
503-523-2790
Raiph E. Ward
503-523-4528

Mark H. Ward
503-523-7546

December 18, 1994
Baker City, Or

To Whom it may concerm,

Because of my living in Baker Valley my entire life I
will try to give a true and factual statement as to
river flow conditions in Powder River pre=-1965.

I have operated a farming and livestock operation
with my family since graduation from high school in
1941 when I was 17 years old.

Before Mason Dam was built, Powder River through the
city of Baker was literally dry by June 25. I have
never saw the flow over approximately 5 C.F.S. at
Hughes lane after July 15, By mid August the river
was dry except for a few stagnant pools and a very
thin stream of water, probably 2 C.F.S5. at this point,
In the lower reaches of the river below Chandler Lane
the river would be completely dry many years 1955
being a particular year I remember,

There was not even enough water to satisfy cattle
requirements from Hughes lLane to Chandler lane unless
only a few head were involved most years, All the fish,
mostly suckersin the stagnant pools would die. The
river would pickup somewhat with fall rains but would
again be dry from freering during the winter months.

Masen Dam was the best thing that ever happened to the
farmers and ranchers in the valley, I had the priviledge
of pgoing to Washington D.C, to gain authorization of

our project and was on the board of directors twenty

one years and being chairman of the board for 12 years,.

Sincerely,

-
e

Partner

\;
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. 3260 Grandview Drive
* . Baker City, Oregon 97814
: December 21, 1994

Oregon Water Resources Department
158 Twelfth Street N.E.
Salem, Oregon 97310

To Whom It May Concern:

I am objecting to your granting of an instream water right to
the Oregon Department of Fish and Wildlife on the Powder River from
Mason Dam to Thief Valley Reservoir. The Application File Number is
72191. My qualifications for questioning the report are as follows.

I have spent fifty years actively involved with water and irriga-
tion issues in the Baker Valley. I was on the original Upper Colum-
bia Basin Planning Commission, helped organize and form the Baker
Valley Irrigation District, tested ground water depths for the State
Water Master, and served on the Baker County Soil and Water Conserva-
tion Board.

The ranch that I represent has been in our family since 1864, and
I have had the privilege of Knowing every generation that has lived
there. Never did any of them speak. of there being trout in the Powder
River. After the Mason Dam was constructed in 1968, a few trout have
been seen behind the irrigation dams.

The Sumpter Valley Dredge began operation in 1935. Until it was
closed down in the late 1940's, nothing could have survived in the
river water. The silt from the dredge completely closed the river
channel, and it was the 1950's before a new river was constructed in
the middle and lower parts of the valley. This work continued until
after the Mason Dam was built.

Because of the silt build-up along the river channel, the only wvay
to irrigate the surrounding land is to dam the river. Water runs both
east and west, making the river the highest part of the valley floor.

It is my understanding that the measuring of the stream fiow of the
Powder River was, and is, at the Salisbury Metering device. 1 take
strong exception to the accuracy of this device. During most years of
my lifetime in the Baker Valley, we were unable to get livestock water
via the river in August, September, October, and into the winter prior
to the construction of the Mason Dam. This land has priority dates of
1865 and 1867.

In summary, the 10 C.F.S. that must be released at Mason Dam is
very generous for streamflow. Historic accuracy does not indicate that
fish have been in the Baker Valley reaches of this application.

Sincerely,

Fred J. Warner



December 15, 1994
Rt 1 Box 190 .
Baker City, Oregon 97814

. ' TREEEY
Mr. Jim Colton, Manager RE@:EF ‘h‘vg <. Ez’
Baker Valley Irrigation District
3895 10th Street JAN 1.9 1995

Baker City, Oregon 97814 NATER RESuURves wbPl,

Dear Jim: SALEM, OREGON

I read somewhere that the Fish And Wildlife people are going
to demand 25 to 40 cubic feet per second for in-stream water
rights in the Powder river at all times.

Jim, I don’t see how they can even consider this when before
the irrigation dam was built to store the water, we ran out of
stock water usually starting in late June or the first part of
July through August or September. There just wasn’t any water of
any kind and we had one of the earliest water rights around so
could have demanded all the water in the stream if it had been
available.

We ran our cows, as we do now, right down in the valley all
Year long. And being. a purebred operation, we had to have them
scattered in groups of 30 head pastures for breeding, all over
our land with water in every pasture. Some years when the water
availability was bad, we would take each bunch and drive them
down the lane to Salmon creek where it crossed the county road to
get to water and then drive them back and get another bunch. It
was an all day affair and didn't help the cows or calves either.
We had a couple of windmills that helped some.

The way I see it, Fish and Wildlife need to look back on the
records of flow and see how bad it was before the dam was built.
If it weren’t for the storage there wouldn't be any water at that
time of year, Really when you stop and think about it and how
much advantage the dam is for everyone, how did we get along
without it? We now have green re-growth after haying with 1lush
pasture, I can remember fencing hay stacks in the fall and how
dry and hard the ground was and how much hard work was involved.

I can remember my Dad saying one year, I don't remember
which year, the water never started to run in the river until
some time in January of the following year!

Sincerely, z

Charles Chandler
CHANDLER HEREFORDS INC.
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My experiences on the Powder River in the Baker Valley: NATER RLovnoro wbp],
SALEM. OREGON

I was born and raised 1/2 nmile from the Powder River, where we diverted our water for irrigation. In June

and July I remember going up to the diversion dam at Powder River and sealing it off with hay to try to

get enough water to irrigate with. Our Ranch was at the lower end of Baker Valley with some of the best

water rights, we would have the Water Master go up stream to regulate the water, but with evaporation

and Powder River water loss we would not receive our water most of the time.

To The Waler Resources Department.

Back before Mason Dam was built in 1968, I remember riding my motorcycle up and down the bottom of
Powder River ,thiere was no water to be seen in most years afier July and August .

The ranchers in this valley realized many years ago they needed to capture the early, out of control water,
that caused flooding and didn't do anybody any good. They built Mason Dam and released water for the
first time in 1968, WOW! what a difference , we were able to irrigate when the crops needed the water
instead of irrigating when the water was available.

Mason Dam now has created wildlife and fish that you would not believe. Living in the Baker Valley all
my life I had only seen wild Geese during the spring of the year as they were passing through, and now we
have the geese staying year around and hatching out their young..

For the first time I started seeing wildlife that had never been here in the Valley, ofters; mink, ducks, fish,
aquatic life; deer, elk, muskrats; beaver, eagles, hawks, and more . This was all because of the Mason
Dam project providing water year around instead of being gone as early as June or July in some years.

The Mason Dam project has provided every thing the Fish and Wild life has asked for in there instream
water right filings. Powder River basin is already doing ils job. We feel the Fish and Wild life should be
more concerned with other basins. We already have good working conditions. within our Powder River
Basin , and it is getting better constantly,

We recommend that you not aliow the instream water right filings out of the Powder River Basin from
Cracker Creek to Thief Valley Reservoir by the Fish and Wildlife. These filings are uncalled for in this

basin.
. 5
G (1l

Jim Colton
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STATE OF OREGON
STATE ENGINEER RErEn Yo

FILE No.
WATER RESOURCES DEPARTMENT

SALEM

February 21, 1955 )
RECHIMER
JAN 1.6 1995

R F ol
NATER REoww - == =50,
SALEM, OREGON

My, Sidney Crisp
Keating
Oregon

bear Mr, Crigps

Under the conditions described in your letter of Felruary llth
I think your first procedure to acquire a water right for your nine acres
is an gpplication to the Lower Powder River Irrigation District. Marion
Hewlett of Keating, Oregon is the secretary.

Bscause of the present over-appropriation of the water of
Powder River, it would seem that the only water available for your
appropriation would be that which is stored in the Thief Valley Reservoir,
If you are able to acquire a right to some of this stored water, sufficient
for irrigation of your lands, this office would be in position to issue
you a permit to uitilize the water on your lands,

Thers probably is still another problem which you will have to
work out involving the ownership of the canal from which you would take
wateres As I understand it, all the canals now serving this area are
owned by individuals or companies and not by the irrigation district, so
you would have to obtain from the owner of the particular canal the right
to carry water to your lands,

I hope this answers your questions. If you desire to make
application for a permit, after consulting with the irrigation distrioct
and the owner of the ditch, we will send you the necessary forms and

instructions.
@:ﬂy yours, -

LEWIS A« STANIEY
State Engineer

LAS:VC

oy P T e
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November 25, 1994 WATER
RESOURCES
Oregon Department of Fish and Wildlife DEPARTMENT

P.C. Box 59
Portland OR 987207

Reference: Files 70863, 70864, 70870, 71684, 72160, 72161, 72167,
72168, 72169, 72170, 72172, 72178, 72181, 72183, 72185,
72186, 72189, 72180, 72191, 72192 and 72193.

Deaxr Department of Fish and Wildlife:

The Water Resources Department has finished the first step of its
analysis of the above referenced applications. Enclosed are copies of
this report, which is called the Report of Technical Review.

The technical review is the Department’s legal and scientific analysis
of the application, including a calculation of the expected availability
of water for the proposed use. Step two, is the 60-day public review
period.

In the case of your application, the Technical Review was satisfactory,
and it concluded that water would be available for this use for the time
period described in the proposed certificate conditions of the attached
Report.

The Report does not represent any commitment by the Department to
ultimately approve your application. Before a certificate may be
granted, the Department must complete a public interest review.

In this second step of the review process, state regulations require that
other water users and the general public be given an opportunity to
object to your proposed water use. You also may object to any of the
Department ‘s findings or proposed certificate conditions contained in the
technical report. If you wish to object, you must file your objection
with the Department in writing by 5 p.m. on or before February 1, 1995.
Interested parties must also submit their objections before the same
deadline.

If you have questions, please feel free to telephone me or any of the
Department’s Water Rights Division staff members. My telephone number
is 378-3739 in Salem, or you may call toll-free from within the state to
1-800-624-3199.

Michael J. Mattick
Water Right Specialist

Enclosures: 21 Technical Reviews

t:\instream\coveb M

Commerce Building
158 12th Street NE
Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130



COPY CHECK-OFF SHEET FOR INSTREAM TECHNICAL REVIEWS

OTHER ADDRESSES:
L7 F. A. I. R.

#~” FRUIT GROWERS LEAGUE

47 HURRICANE CREEK IRRIGATION DITCH CORPORATION, RICHARD A. BOUCHER, SEC./TREAS.
/" ILLINOIS VALLEY WATER RIGHT OWNERS ASSOC.

/7 LAKE COUNTY STOCKGROWERS, ANN TRACY, PRESIDENT
4~ MORROW COUNTY COMMISSIONER, RAY FRENCH

4 MOON, DAVID, ATTORNEY
OREGON ASSOCIATION OF NURSERYMEN, INC., CLAYTON W. HANNON, EXECUTIVE DIRECTOR
OREGON ASSOCIATION OF REALTORS, JERRY SCHMIDT, WATER CONSULTANT
OREGON CATTLEMEN’S ASSOC.
OREGON HOP GROWERS ASSOC.
OREGON SHEEP GROWERS ASSOCIATION, INC.

CREGON WPfEAT GROWERS LEAGUE, MACK KERNS

NN

WALLOWA COUNTY COURT, OFFICE OF THE JUDGE
2~ WALLOWA COUNTY STOCKGROWERS ASSOC., C/O JEAN STUBBLEFIELD, SECRETARY
£~ WATER FOR LIFE
[;///’WATER RESOURCES CONGRESS
REVISED: 10/14/54
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COPY CHECK-OFF SHEET FOR INSTREAM TECHNICAL REVIEWS
co: FILE # 2/ el I T2l

s

¢~ WATERWATCH

é//bDF&W (DEPENDING ON_- IF NOT APPLICANT) COUNTY (IES): -J - - 2 gl S

v WATERMASTER # ©

/ .
REGIONAL MANAGER - . &

" KEN STAHR

OTHER ADDRESSES : (OVER FOR MORE ADDRESSES)

& AGRICULTURE, DEPARTMENT OF, VES GARNER

£~ BOYER, JOHN, JR.

d///EbALITION FOR REPONSTIBILE WATER PLANNING

-

——COOS—COUNTY BOARD—OF-COMMISSIONERS . GORDON ROSS-—{COOS—RIVER BASIN-ONEY¥)}

47//TCROOK COUNTY STOCKGROWERS ASSOC., JEFF & RUNINDA MCCORMACK

&~ DEPARTMENT OF ENVIRONMENTAL QUALITY

4 DOUGLAS COUNTY LIVESTOCK ASSOCIATION

CASEWORKER ORIGINAL TO APPLICANT 10/14/94




Date: Novenmber 25, 1994

OREGON WATER RESOURCES DEPARTMENT

SATISFACTORY REPORT OF TECHNICAL REVIEW

FOR AN INSTREAM WATER RIGHT APPLICATION

OBJECTIONS TO THE PROPOSED INSTREAM WATER RIGHT TECHNICAL REVIEW
REPORT, AS DESCRIBED BELOW, MUST BE RECEIVED IN WRITING BY THE
OREGON WATER RESOURCES DEPARTMENT, 158 12th St. NE, SALEM, OREGON
97310, ON OR BEFORE 5 PM: February 1, 1995.

1.

2.

JAN
lstd 25.0
2ndk 25.0

APPLICATION FILE NUMBER - IS 72191
APPLICATION INFORMATION

Application name/address/phone:

Oregon Department of Fish and Wildlife
P.O. Box 59

Portland, OQOregon 97207

503-229-5400

Date application received for filing and/or tentative date of
priority: 1/29/1992

Source: POWDER R tributary to SNAKE R
County: BAKER

Purpose: MIGRATION, SPAWNING, EGG INCUBATION, FRY EMERGENCE
AND JUVENILE REARING OF RAINBOW TROUT.

The amount of water (in cubic feet per second) reguested by
month:

FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
25.0 40.0 40,0 40.0 40.0 25.0 25.0 25.0 25.0 25.0 25.0
30.0 40.0 40.0 40,0 30.0 25.0 25.0 25.0 25,0 25.0 25.0

To be maintained in:

POWDER RIVER FROM MASON DAM AT RIVER MILE 131.2 (NWNE,
SECTION 26, TOWNSHIP 10S, RANGE 38E WM); TO THIEF VALLEY
RESERVOIR AT RIVER MILE +74.0 (SECTION 17, TOWNSHIP 6§,
RANGE 40E WM)
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3. TECHNICAL REVIEW

The application is complete and free of defects.

The proposed use is not restricted or prohibited by statute,

The following supporting data has been submitted by the applicant:

{(a) The Fish and Wildlife Resources of the Powder Basin and Their
Water Requirements; August 1967.

{b) Determining Minimum Flow Requirements for Fish, ODFW Report
January 20, 1984.

{c}) Development and Application of Spawning Velocity and Depth
Criteria for Oregon Salmonids, Alan K. Smith, Transactions of
the American Fisheries Society, April 1973.

{(d) Determining Stream Flows for Fish Life, Oregon State Game
Commission Report, March 1972.

The source of water is not withdrawn from appropriation by order of the
State Engineer or legislatively withdrawn by ORS 538.

An assessment with respect to conditions previocusly imposed on other
instream water rights granted for the same source has been completed.

An assessment with respect to other Commission administrative rules,
including but not 1limited to the applicable basin program has been
completed.

An evaluation of the information received from the local government (s}
regarding the compatibility of the proposed instream water use with land
use plans and regulations has been completed.

The 1level of instream flow requested is based on the methods of
determining instream flow needs that have been approved by administrative
rule of the agency submitting this application.

The evaluation of the estimated average natural flow available from the
proposed source during the time(s} and in the amounts requested in the
application is described below. The recommended flows take into
consideration planned uses and reasonably anticipated future demands for
water from the source for agricultural and other uses as regquired by the
standards for public interest review:

JAN FEB MAR APR MAY JUN JUL AUG SEP ocT NOV DEC

25.0 25.0 40.0 40.0 40.0 40.0 25.0 25.0 25.0 25,0 25.0 25.0

25.0 30.0 40.0 40.0 40.0 30.0 25,0 25.0 25.0 25.0 25,0 25.0REQUESTED
163 230 393 740 1100 845 212 146 82.5 76.9% 103 122AVE FLOW
25.0 25.0 40.0 40.0 40.0 40.0 25.0 25.0 25.0 25.0 25.0 25.0

25.0 30.0 40.0 40.0 40.0 30.0 25.0 25.0 25.0 25.0 25.0 25.0MIN FLOW



4. REPORT CONCLUSIONS

The proposed water use, as conditioned, passed this technical review.
The information contained in the application along with the supporting
data submitted by the applicant indicate that the flow levels set out in
this report are necessary to protect the public use.

The supporting data states that the recommended flows are necessary to
meet the biological requirements for spawning and rearing of salmonids
and resident game fish. Consideration of habitat type, stream depth and
water velocity were considered by the applicant in development of the
flow levels. (See Determining Minimum Flow Requirements for Fish, ODFW
Report January 20, 1984.) The recommended flow volumes are necessary to
ensure appropriate levels of dissolved oxygen, turbidity, pH and
temperature.

Minimum stream flow recommendations (ODFW MIN) developed from the 1965
and 1966 study are intended to provide suitable environment during
appropriate seasons to perpetuate minimum desirable conditions capable
of maintianing trout populations. The recommended minimums are based
primarily on the biological requirements of the fish present and follow
sesonal stream discharge patterns to which the life cycles of salmonids
have become adapted. (See 1967 report)

5. PROPOSED CERTIFICATE CONDITIONS

[The following proposed conditions will apply to water use and
will appear on the face of the certificate.l

1. The right is limited to not more than the amounts, in cubic
feet per second, during the time periods listed below:

JAN FEB MAR APR  MAY JUN JUL AUG SEP CCT ROV DEC
1st¥ 25.0 25.0 40.0 40.0 40.0 40.0 25.0 25,0 25.0 25.0 25,0 25.0
2ndY¥ 25.0 30.0 40.0 40,0 40.0 30.0 25.0 25.0 25.0 25.0 25.0 25.0

2. The water right holder shall measure and report the in-stream
flow along the reach of the stream or river described in the
certificate as may be required by the standards for in-stream
water right reporting of the Water Resources Commission.

3. This instream right shall not have priority over rights to use
water for human or livestock consumption.

4, The instream flow allocated pursuant to this water right is
not in addition to other instream flows created by a prior
water right or designated minimum perennial stream flow.
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WATER RESOURCES DEP PEPARTMENT OF
February 17, 1994 SALEM, OREGONM |22 RISH AND

%

Fish & Wit

WILDLIFE

Water Rights Section ~
Water Resources Department

3850 Portland Rd., NE

Salem, OR 97310

RE: Instream Water Right Application #s 70249, 70288,
70942 through 70944, 70946 through 70960, 71221
through 71280, 71282 through 71890, and 71921 through
72946; Reports of Technical Review

General Comments

According to OAR 690~77-026 (1), WRD "shall undertake a
technical review...and prepare a report." This subsection
further lists 8 {(a) - (h)] mandatory criteria which, as a
minimum, mnust be assessed during the technical review.
ODFW has concerns with the apparent level of assessment
relative to subsection (c):

OAR 690-77-026 (1) (c)~~Assessing the proposed instream
water right with respect to conditions previously
imposed on other instream water rights granted for use
of water from the same source.

In the 115 subject reports of technical review, WRD is
proposing to condition each application to exempt human and
livestock consumption from regulation in favor of these
instream rights as follows:

This instream right shall not have priority over
human or livestock consumption.

Instream water right certificates in the North Coast basin
based on conversion of minimum perennial streamflows
generally contain similar conditioning language giving
preference to the listed uses.

By rule, WRD’s technical review process includes asgessing
conditions previously imposed on other instream water
rights from the same source. If found to be appropriate,
WRD may propose that new instream water rights contain the
same exemption. There 1s no requirement that this
exenption be automatically included as part of a technical
review.

2501 SW First Avenue
O Box 59

Portland, OR 97207 -
(503} 229-5400

TDIY (503) 229-345¢
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When ODFW reviewed WRD files on some of these applications for
documentation of assessments of prior conditions, we found nothing
to indicate that any such assessments had been done. ~ODFW,
therefore, assumes that the required assessments were not done and,
therefore, objects to the routine placement of the proposed
exemption on any of these applications on the grounds that to do so
would be contrary to the public’s interest in maintaining fish
populations in North Coast basin streams. OAR 690-11-195 (4d).

Specific Comments

Application # 70948

Section 5, Proposed Conditions, is missing from this Report of
Technical Review.

Application # 71241
For the month of December:

1. The minimum flow level recommended by ODFW in the North Coast
basin Environmental Investigation Report is 88 cfs.

2. The reported estimated average natural flow for December here
is 131 cfs.

3. WRD is proposing in the Report of Technical Review to allocate
80 cfs.

ODFW believes the proper amount to be protected during December is
88 cfs.

Application # 71258

Here, the estimated average natural flow is less than the minimum
flow recommended by ODFW for the entire year. Because this is the
only instance where this has happened to date, the occurance is
suspect. ODFW requests that the water availability analysis for
this reach of Miami River be reexamined.

Application # 71280

The recommended flow numbers listed for September through April in
the Application Information and Technical Review sections of the
Report of Technical Review do not agree. Those listed in the
Application Information section are correct.
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Thank you for the opportunity to comment.
Sincerely,

Albert H. Mirati, Jr.

Water Right Review Coordinator

c. WaterWatch of Oregon (public information request)
Ji11 Zarnowitz/Stephanie Burchfield
Penny Harrison, DOJ

FILE: NCOAST.IWR
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g@m" U"Mdsmmi . Wallowa-Whitman P. 0. Box: 907
@ 2;:::3&:2“’ Sz:?;e National Forest Baker City; OR 97814
mepy: 2940

bats:  March 18, 1992

t‘S(:.at&a of Oregon
Water Resources Department
ATTN: Water Rights Section
3850 Portland Road NE
+Salem, OR 97310

Enclosed is a summary of the impacts of 36 new ODFW instream water right
applications in the Powder Basin on Forest programs associated with
non-reserved acquired lands managed by the Wallowa-Whitman National
Forest.

We request that the Department, the Water Resources Commission, and the i
Department of Fish and Wildlife review this information and discuss it §
with Tim Bliss, Water Rights Program Coordinator, Wallowa-Whitman NF
(503-523-6391) and Mike Lohrey, Regional Water Rights Program Coordinator
(503-326-5927), as needed.

The Forest is raising many of the same concerns expressed in a July 29,
1991 letter to you regarding 40 ODFW instream water right applications in
the Grande Ronde Basin and adjacent basins. We acknowledge receipt of
Michael J. Mattick's January 17, 1992 response to this letter. Even
though Mr. Mattick's response to our concerns and requested relief appear
to be adequate, we are restating many of our concerns "for the record."

The policy of the Pacific Northwest Region is to support the State's
instream water right acquisition program in order to protect stream-
dependent flora and fauna. Yet, the Wallowa-Whitman NF also has the
obligation to notify the State of potential impacts to other Forest
programs and outputs identified in our Forest Plan.

Sincerely,

R. M. RICHMOND
Forest Supervisor

Enclosure
= cc: (see mext page)



State of Oregon

cc: Mike Lohrey, Watershed, Regional Office
District Rangers: Baker RD, Unity RD, La Grande RD, Pine RD

Al Mirati

Oregon Department of Fish and Wildlife
2501 SW First Avenue

Portland, OR 97207

Jim Lauman

Oregon Department of Fish and Wildlife
107 Twentieth Street

La Grande, OR 97850

V. Kent Searles, Regional Manager
Oregon Water Resources Department
Baker County Courthouse

Baker City, OR 97814
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February 7, 1992

Stephen C. Brown

Senior Water Rights Specialist
Applications and Permits Section
Water Rescources Department

3850 Portland RdA. N. E.

Salem, OR 97310

Re: Application for Instream Water Rights #72159 thru 72194
Oregon Department of Fish and Wildlife
Powder River and Burnt River Basins, Baker & Union Co.

The Burnt and Powder River basins in Baker and Union County
have been adversely effected by past water management
activities. Native fish in these streams are now confined
to emall tributary streams because of overappropriation of
the surface waters and unscreened ‘irrigation diversions.

WaterWatch supports the efforts of the Oregon Department of
Fish and Wildlife to obtain instream water rights in these
streams in order to provide some level of future protection
for the region's valuable fish and wildlife. WaterWatch
urges the Oregon Water Resources Department to issue these
instream water rights at the earliest opportunity in the
amounts requested.

Please inform us of any protests that you may receive to
these applications.

Since;ely,

Jim Myron

WaterWatch of Oregon, Inc. 921 S.W. Morrison, Suite 438  Portland, Oregon 97205 (503) 295-4039









IWR Application # 1214} Certificate #

This is to certify that I have examined the foregoing application,
together with the accompanying maps and data, and return them for:

In order to retain its priority, this application must be returned
to the Water Resources Department with corrections on or before

, 19 .

Date: , 19

This document was first received at the Water Resources Department
in Salem, Oregon, on the Q QJU\"' day of (gamuﬂ,ug '
19 Q7L , at QLN o'clock Sg M.

Water Resources Department
3850 Portland Rd. NE
Salem, OR 97310
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EXAMINATION FEE:
RECORDING FEE:

TOTAL:
REFUND:
DEFICIENT:

PRIORITY DATE ——?2131:

MINIMUM REQUIREMENTS TO FILE

Name and mailing address

Scurce of water

Quantity of water

Location of project

Use of water

Signature of applicant
Allowable use by policy

State Engineer withdrawal
Legislative withdrawal

Land use approved pending

FIELD OPERATIONS

Application date stamped per money receipt date

Stream Indexed

Stream Code

Scenic Waterway
Findings:
1) Concluded -~ Scenic~Reg Ack letter
2} Under Study - Scenic-Ack letter
3} Basin 2 - Willamette-Ack letter

Notified

District excerpt received
Entered in Paradox
Prepare six copies of Draft Permit
Send one copy to Data Center

EUPPORT BERVICES

Stamp contents with application number
Mail/Provide copies of draft permits to DEQ, ODFW,
PARKS, AND WATERMASTER

Mail ack letter (provided by Data Center) with
receipt to applicant, cc to CWRE and file

Place label on file and card

If dam is over 10 feet or storage exceeds 9.2 AC-FT,
route file to Dam Safety Section

Notify Irrigation District

IELD QPERATIONS

Ownership Statement

Name and address of all owners

Other landowners notified

Legal Description

Commission review

Requests greater than 5.0 cfs
Dam height greater than 20 feet
Storage greater than 100 acre-feet

Oout of Basin diversion

Groundwater recharge project

Other substantial public interest

GW comments received resolved

ODFW comments received resolved

DEQ comments received resolved
Interest Groups
Water availability received
Objections received resolved
Protest received resolved
HManagement Codes

Plat Carded and copy made YES NO
Conflicts (well surface ) .
Prior ISWR § —
Within Irrigation District {name)
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REMARKS :

0639W/10-10-91
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