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REPORT ON INSPECTION OF TRANSFE%:;;“\\\

OF WATER RIGHT FOR CHANGE IN: ( POD
o0
USE
Add'1l POD
J Transfer No. T-5665 County Baker
J
; 01d Certificate No. 9608
] ;
A\ 1. Name City of Baker
R
N\ Address PO Box 650
Baker, OR 97814
2. Source of Water Marble Creek Trib of
3. Use Municipal
4. Amount of Water 5.0 cfs
5. Pricrity Date 1862
6. Proposed Point of Diversion 931.2 ft. South and 127.6 ft. East from the NW
corner of NW4 being within the NW4 NW4 of Section 13, Township 9S, Range 38E W.M.
7. Completion Date __ Completed C Notice Received: SP Orders
8. Place of Use: Transfer Order: Vol 42 , pg. 19
Township Range Section Forty Acre Tract Use for Which Transfer Made
: %
) +
A |
N — |
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BEFORE THE WATER RcSOURCES DEPARTMENT OF OREGON

IN THE MATTER OF TRANSFER APPLICATION )
T-5665 IN THE NAME OF THE CITY OF ) STATEMENT, FINDINGS OF FACT
BAKER FOR APPROVAL OF A CHANGE IN ) CONCLUSIONS OF LAW, AND
POINT OF DIVERSION OF WATER ) FINAL ORDER

STATEMENT

On July 3, 1985, the City of Baker filed Water Right Transfer Application
5665 for approval of a change in point of diversion of water under a right
described by the certificate issued to the City of Baker and recorded at
Page 9608, Volume 9, State Record of Water Rights Certificates. The subject
water right was allowed by decree of the court in the Matter of the
Determination of the Relative Rights to the Waters of Powder River and its
tributaries, a tributary of Snake River, and is for the appropriation of not
to exceed 5.0 cubic feet per second of water (cfs) from Big Marble Creek
under a date of priority of 1862 for municipal purposes within the City of
Baker.

The old point of diversion is described as being located 972 feet South and
339.8 feet East from the Northwest Cormer of Section 13, Township 9 South,
Range 38 East, WM, being within the NW 1/4 NW 1/4 of said Section 13. The
new point of diversion is described as being located 931.2 feet South and
127.6 feet East from the said Northwest Corner of Section 13, and is also

within the NW 1/4 NW 1/4 of Section 13.

On October 30, 1985, the Pocahontas Farmers' Ditch Company filed a prc®..:
against approval of pending Transfer Application T-5665. In protest it is

alleged that:
a) the proposed application would conflict with Pocahontas Farmers'

Ditch Company's prior vested rights;

b) the City of Baker has been illegally using Marble Springs water and
the City of Baker has no water rights for use of said spring;

c) the change in point of diversion by the City of Baker would be
detrimental to the public's interest;

d) the City of Baker's original point of diversion is above Marble
Springs and Marble Springs was never intended by the City of Baker to
be used as a part of its water source, and Marble Springs very well may
be an independent source of water.

VYolume 42, page 19



Pursuant to the Director's Notice of Hearing the matter was brought to
hearing in Baker, Oregon, on November 19, 1986. The matter was heard by
James W. Carver, Jr., an employee of the Water Resources Department,
authorized to preside in behalf of the Director as a finder of fact. The
City of Baker was represented by Richard M. Glick, Attorney at Law,
Portland, Oregon. The Pocahontas Farmers' Oitch Company was represented by
John L. Jacobson, Attorney at Law, Baker, Oregon.

Marble Creek (Big Marble Creek) is one of several mountain streams that form
on the east slope of the Elkhorn Mountains and flow generally easterly
toward the Baker Valley floor to become tributary to the Powder River. The
flow of Marble Creek varies widely with the season of the year. The higher
flows occur with run-out of snow melt and periods of intense precipitation
within the drainage area of the stream.

Figure 1 which is a photoreduction of Exhibit "Baker B", shows the relative
locations of Marble Creek, the "old" and "new" Marble Springs intake works,
Pipeline Road and 0ld Mountain Line and other features in the vicinity.

A proposed order was issued by the Water Resources Director on September 30,
1987, and was mailed to the parties by first class mail, on that date. The
Pocahontas Farmers' Ditch Company, acting by and through their secretary,
Mr. Chet Smith, advised the hearing officer via telephone that they had not
received the proposed order. A duplicate mailing was made by Certified
Mail, Return Receipt, on October 21, 1987. The letter of transmittal with
the duplicate mailing allowed Pocahontas Farmers' Ditch Company until the
close of the business day on Friday, November 20, 1987 to file any
exceptions and objections to the proposed order. No exceptions or
objections to the proposed order were filed within the time allowed, of

subsequent thereto.

Now, therefore, acting pursuant to authority delegated to him from the Water
Resources Commission, the Director makes the following:

FINDINGS OF FACT

Testimony and evidence established that the original diversion of water from
Marble Creek under the subject right was from the channel of Marble Creek
into the Auburn Canal. The Auburn Canal crossed the channel of Marble Creek
in the immediate vicinity of where the "Pipelilne Road and 0ld Mountain
Line" intersects the "Original Marble Creek Location" channel as shown on

Figure 1.
The old Marble Springs intake works were located in a shallow, steep draw

which intersects with the original Marble Creek channel location above the
original point of diversion from Marble Creek. (Exhibit “"Baker G")

Volume 42, page 20
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About the year of 1916 the City of Baker moved its point of diversion from
the channel of Marble Creek to the "O0ld Marble Springs Intake." water that
was intercepted at the "0ld Marble Springs Intake." is water that would have
otherwise found its way to the point of diversion in the creek channel.

Prior to 1931, there was no statutory provision for making application for
approval of a change in point of diversion. However, the Oregon Supreme
Court held in Whited v. Calvin, 55 OR 98 (December 1909) at page 106, "A
change in point of diversion. . . may be made when it can be done without
prejudice to the rights of others." The record does not disclose any
prejudice to the water right of others having resulted from the change made
in or about 1916. Therefore, the lawfully established point of diversion
for the subject water right is at the "Old Marble Springs Intake."

The intake works at "The 0ld Marble Spring Intake" consisted of a timbered
tunnel into the rocky hillside and a small "spring house" at the outer end
of the tunnel. A concrete cut-off wall served to collect the water and
direct it to the spring house.

The Chemical Lime Company began quarrying operations in the area shown on
Figure 1, about the year 1957. By about 1963 or 1964, the quarrying
operations which included the blasting of rock caused fractures in the rock
in the vicinity of the "0ld Marble Springs Intake." ™r. Vernon Jacobson who
was the Director of Public Works for the City of Baker at that time,
testified that "the ground was fracturing and water was percolating (seeping
to the surface of the gound) all the way around." The "Old Marble Springs
Intake" works were no longer able to intercept the waters of Marble Springs.

With permission of the land owner, the City of Baker excavated upslope from
the old spring collection works by means of a bulldozer and a backhoe, and
followed the flow of water upstream (upslope) to where it was issuing from a
cavern and split in the rock face of the quarry. A new concrete cut-off
wall and perforated concrete pipe was installed to collect the water. The
collected water is conveyed into a 36-inch diameter culvert pipe. The
collection works, including the upslope end of the 36-inch culvert pipe, is
covered with treated timbers and rock fill.

water collected at the "New Marble Springs Intake" is piped into the City of
Baker's pipeline system via the Valve house shown on Figure 1.

If the water which flows from the rock face at the "New Marble Springs
Intake" location were not intercepted by the intake works, it would flow to
the channel of Marble Creek (now buried under quarry waste) apove the
location of the original point of diversion from Marble Creek.

Volume 42, page 22



The record does not establish whether the City of Baker is obtaining more or
less water by means of the "New Marble Springs Intake" as compared to the
"0ld Marble Springs Intake." Metered measurements made during the period of
October 25, 1985 to May 7, 1986, show an average flow of 0.849 cfs.
Measurements made during the period of May 7, 1986 to May 21, 1986, show an
average flow of 3.38 cfs.

The City of Baker's subject water right authorized the City to divert up to
5.0 cfs from the natural flow in iMarble Creek at the point where the Auburn
Canal crossed the channel of Marble Creek, for municipal purposes within the
City of Baker. Pursuant to the provisions of ORS 540.610(1) and (2), which
statutory provisions were originally adopted by the 1913 Legislative
Assembly, the subject right is not subject to forfeiture through nonuse.

Whether the water apprbpriated were to be diverted from the channel of

Marble Creek at the location of the former Auburn Canal crossing, or whether
it is diverted from waters tributary to Marble Creek above that point, the
effect on downstream appropriators from diversion of a given quantity of
water would be no different. Neither is there any change in effect on other
private or public interests as a result of diverting the waters of Marble
Springs at the "New Marble Springs Intake" as compared to diverting the
water at the "0ld Marble Springs Intake."

The point of diversion of water from Marble Creek under the existing water
rights of the protestant, Pocahontas Farmers' Oitch Company, is some
distance downstream from the location where the old Auburn Canal crossed the
channel of Marble Creek.

ULTIMATE FINDINGS OF FACT

The standard for determining whether the proposed change in point of
diversion from the "O0ld Marble Springs Intake" to the "New Marble Springs
Intake" should or should not be approved is set out in ORS 540.530(1).
Supsection(l) reads, in part, "If, after hearing or examination, the Water
Resources Commission finds that the proposed change can be effected without
injury to existing water rights, the commission shall make an order
approving the transfer and fixing a time limit within which the approved
changes may be completed."

The change in point of diversion from the "Old Marble Springs Intake" to the

"New Marble Springs Intake" can be effected without injury to existing water
rights including the water rights held by the protestant.

Volume 42, page 23




CONCLUSIONS OF LAW

Water Right Transfer Application 5665 in the name of the City of Baker for
approval of a change in point of diversion of water appropriated under the
right described herein above should be approved pursuant to the provisions
of ORS 540.510 to 540.530.

FINAL ORDER

NOW, THEREFORE, it is ORDERED that Water Right Transfer Application 5665 in
the name of the City of Baker be approved for change in point of diversion
from the location of the "0ld Marble Springs Intake" to the location of the
"New Marble Springs Intake." The location of the said new point of
diversion is described as being 931.2 feet South and 127.6 feet East from
the Northwest Corner of Section 13, Township 9 South, Range 38 East, WM.

It is FURTHER ORDERED that because the requested change in point of
diversion has been made in fact, no time need be allowed for completion of

the change.

Dated at Salem, Oregon, this [9+h day of Janaury, 1988.

wlelleom ﬂ/wj

WILLIAM H. YOUNG
Director

NOTICE: You are entitled to judicial review of this order. Judicial
review may be obtained by filing a petition for review within 60 days
from the service (date of mailing) of this order. Judicial review is
pursuant to the provisions of ORS 536.075 and 183.482.

v Volume 42, page 24
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ST Ore On Water Resources Department
j North Mall Office Building

& Ny 725 Summer Street NE, Suite A
Theodore R. Kulongoski, Governor Salem, OR 97301-1271
503-986-0900

FAX 503-986-0904

Date Mailed: January 15, 2004

NOTICE OF CERTIFICATE ISSUANCE

Attached is a certificate that confirms the water right established under the terms
of a transfer order issued by this department. The water right is now appurtenant
to the specific place where the use was established as described by the certificate.
The owner of the land is the owner of the water right. The water right is limited
to a specific amount of water, but not more than can be beneficially used for the
purposes stated within the certificate.

This is a final order in other than a contested case. This order is subject to judicial
review under ORS 183.484. Any petition for judicial review must be filed within
60 days of the mailing date stated above as specified by ORS 183.484(2).

This statement of judicial review rights is required under ORS 536.075; it does
not alter or add to existing review rights or create review rights that are not
otherwise provided by law.

Oregon law does not allow the Director to reissue a certificate because of a change
in the ownership. The water must be controlled and not wasted. To change the
location of the point of diversion, the character of use, or the location of use
requires the advance approval of the Water Resources Director.

If any portion of this water right is not used for five or more consecutive years,
that portion of the right may be subject to forfeiture according to ORS 540.610.
Land enrolled in a Federal Reserve Program is not subject to forfeiture during the
period of enrollment. Other exceptions to forfeiture are explained in ORS
540.610.

If you have any questions please contact Steve Brown at 503-986-0809.

S:\groups\wr\forms\certtrans
original to certificate holder, copy to file



STATE OF OREGON
COUNTY OF BAKER
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO

BAKER CITY
P.O0. BOX 650
BAKER CITY, OR 97814

confirms the right to use OF 5.0 CUBIC FEET PER SECOND (CFS) OF THE
WATERS OF GOODRICH CREEK, 0.5 CFS FROM COYOTE SPRINGS, 5.0 CFS FROM
LITTLE MILL CREEK, 5.0 CFS FROM BIG MILL CREEK, 0.5 CFS FROM HAWK
SPRINGS, 1.25 CFS FROM LITTLE MARBLE CREEK, 5.0 CFS FROM BIG MARBLE
CREEK, 0.625 CFS FROM CAMPER SPRINGS, 0.5 CFS FROM HERMAN SPRINGS, 5.0
CFS FROM BIG SALMON CREEK, 0.625 CFS FROM HENRY SPRINGS, 0.625 CFS
FROM FINLEY SPRINGS, 0.5 CFS FROM LITTLE SALMON SPRINGS, 1.25 CFS FROM
LITTLE SALMON CREEK, 0.625 CFS FROM SLUM TOWN SPRINGS, 0.5 CFS FROM
ROCK SPRINGS, 0.5 CFS FROM NORTH PRONG OF WASHINGTON GULCH, 0.5 CFS
FROM MIDDLE PRONG OF WASHINGTON GULCH, 0.5 CFS FROM SOUTH PRONG OF
WASHINGTON GULCH, 0.625 CFS FROM CONN SPRINGS, 0.25 CFS FROM BYAM
-SPRINGS AND 3.75 CFS FROM ELK CREEK WITH A DATE OF PRIORITY OF 1862;
1.25 CFS OF THE WATERS OF GEE CREEK, 6.25 CFS FROM GOODRICH CREEK,

6.25 CFS FROM MILL CREEK AND 5.0 CFS.FROM MARBLE CREEK WITH A DATE OF
PRIORITY OF 1868; AND STORAGE IN GOODRICH CREEK RESERVOIR, FROM
GOODRICH CREEK WITH A DATE OF PRIORITY OF 1901; FOR MUNICIPAL PURPOSES
WITHIN BAKER CITY, BAKER COUNTY OREGON '

This right was conflrmed by decree of the Clrcu1t Court of the State
of Oregon for BAKER COUNTY. -The decree is of record at Salem, in the
Order Record of the WATER RESOURCES DIREATOR in Volume 6, at Page
291. S

The right to the use of the W ject to all other conditions

and limitations contalned in sald d cree

: of dlver51on shall not exceed the

The use of water from the‘new p ;
pfthe old points of diversion.

quantity of water that is availa

This is a final order in other than contested case. This order is
subject to judicial review under ORS 183.484. Any petition for
judicial review of the order must be filed within the 60 days of
the date of service.

T-5665.SB Certificate Number 80496




Page Two

The location of the points of diversion are not specifically described
except as follows:

GOODRICH CREEK (OLD AUBURN DITCH DIVERSION) - E 1 /2 Sw 1/4 SE 1/4,
SECTION 34, TOWNSHIP 8 SOUTH, RANGE 38 EAST, W.M.; AND

GOODRICH CREEK (OLD NELSON OR NEWTON & STURGILL DITCH DIVERSION) - S
1/2 Ssw 1/4 SE 1/4, SECTION 34, TOWNSHIP 8 SOUTH, RANGE 38 EAST, W.M.

BIG MARBLE CREEK (OLD POINT OF DIVERSION) NW 1/4 NW 1/4, SECTION 13,
TOWNSHIP 9 SOUTH, RANGE 38 EAST, W.M.; 972 FEET SOUTH AND 339.8 FEET
EAST FROM THE NW CORNER OF SECTION 13.

MARBLE SPRINGS INTAKE (NEW DIVERSION) - NW 1/4 NW 1/4, SECTION 13,
TOWNSHIP 9 SOUTH, RANGE 38 EAST, W.M.; 931.2 FEET SOUTH AND 127.6 FEET
EAST FROM THE NORTHWEST CORNER OF SECTION 13.

GOODRICH CREEK (NEW DIVERSION) - SE 1/4 SE 1/4, SECTION 35, TOWNSHIP 8
SOUTH, RANGE 38 EAST, W.M.; 80 FEET SOUTH AND 610 FEET EAST FROM THE

NW CORNER, SE 1/4 SE 1/4, SECTION 35.

This certificate is issued to correctly describe the date of priority,
confirms changes in POINTS OF DIVERSION approved by an orders of the
Water Resources Director entered JANUARY 12, 1962, AND JANUARY 19,
1988, and supersedes Certificate 9608 State Record of Water Right

Certificates.

Issued January 15, 2004.

)V‘!é ?/mﬂﬁ

ry, Dlrector e
Water esources Department oo

Recorded in State Record of Water Right Certificates Number 80496.

T-5665.SB
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Mailing List for Certificate
Mailing Date: 1/15/2004
Application T-SGG(

Permit
Certificate - 80496

Copies ile
Permit/Certificate Holder: (include copy of map)
/{ By: (
AKER CITY

( STAFF)
P.O. BOX 650
BAKER CITY, OR 97814 on:_1/15/2004

(DATE)

Copies of Final Certificate to be sent to:
1. Matermaster #8: Rick Lusk (include copy of map)
2 ata Center (include copy of map)

3. )Nﬁter Availability

Other persons to receive copies: {Include map)




COUNTY OF BAXER

a CERTIFICATE 0¥ WATER RIGHT.
THIS IS T0 CERTIFY, That THE CITY OF BAKNR
of Baker State of ORiGON, has & right to the use of

9.0 sec. ft. of the waters of Coodrich Creek, 0.5 sec. ft. from Coyote Springs,
5.0 sec. ft. from Little Mill Creak, 5.0 sec. ft. from Big Mill Creek, 0.5 sec.
ft. from Hawk Springs, 1.25 ssc. £t. Ivom Lirvtls Merble Civek, 5.0 sec. ft. froo
Big Marble Creek, 0.625 sec. ft. from Campers Springs, 0.5 sec. ft. from Hermar
Springs, 5.0 sec. ft. fram Big Selmon Creek, 0.6i5 sec. ft. from Henry Springs,
0.625 sec. ft. from Finley Springs, 0.5 sec. ft. from Little Selmon Springs,

1.25 sec. ft. from Litile Salmen Oree, 0.625 sec., ft. from Slum *owm Springs,
0.5 sec. ft. from Rock Springs, 0.5 sec, ft. {rom North Prong of Washington Gulch,
0.5 sec. ft. from Midvle Prong of Toshington Culeh, 0.8 sec, ft. from South Prong

. of Washington Gulch, 0.625 sec. ft. frow Con Springs, 0.25 sec. fi. from Byam Springs
and 3,75 sec. £t. from Elk Creck vith a date of priority of W 1,250 sec. ft. of ,

the waters of Gee Creek, 6.25 sec. ft. from Goodrich Creek, 6.25 ssc. ft. from Mill
Creek and 5.00 sec. it. from Murble Creek wiil a Jete of priorlity of 1868; and

storage in Goodrich Creek Reservoir, from Goodrich Creek with a date of priority of )
1901; for municipal purposes within the Cilty of Bsker, DBaker coun‘.;y, Oregon, s

and that seid right has been confirmed by decrec of the Circuit Court of the State
{ of Oregon for Baker County, cnd the sald deerce entered of record at Saolem, in the
Order Record of the STATE ENGINEER, in Volume 6, at page R9l.
P

17

ik

And said right shall be subject to &ll obher conditioas and limitoticns contained
in said decree.
WITNESS the signature of the State Mngincer, !
affized this Z&nd day
of April, 1932.

CHAS, E. STRICKLIN
) State Engineer.

' Recorded in Stete Record of Water Right Certificates, Yolume S , Pagd
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dzte of 1900, znd thot any

ste 18 ccres undsr pricrity date of 1901, and for wirning nurposes under rriori:y

hove o

i1y contesiee for szle or power, s&id contestee shall sccure additional permits as mey be reguived by law at time such 7

n the tabtulk tion hersin., Tict the smount of water to te wed for

3]

h said stipulstion, s

developmat und-ortziex. That in sccordance

rigction stell be governed by the gemer:cl findinss &s to the duty of water. That the amount of water to be used for mining shall not exceed five
the smount of vater to te sicred in amy ore yenr for irrigation shell not exceed thirty acra tfeet,

ints zcut end arthar Switt, contestees,

um gazpecity .of contestee's dciteh. Tha

is tne present

ird fur =ining sholl not exceed s=eventy zcre feet.

Contest £5. The City o EZoker, 2 municipsl cormoraticn, contestant, v. Garduer & Stuchell, ¥
tne nricrity rihs

was ¢ alled for hearing on the 12th dey of Ly, 1215, znd contestees each &woesred before the Superinte..dem: of Vater Division
‘2 e&ch serve fi ing suen contest on the

e.rs that awrntestees v

It furiner

of cantestint &né refused to anoerr further in this coutest.

That in the jear+«iig

25th duy of laren, 1914, tnd et the CiYy of Ezker has the fo.. . ilng rights to the use of watar:

fcr the purpose of utilizing such water rignt. That the

thence scid cmaul runs in 2 muthessterly

ing smownis:- Coyote Springs, 0.5 sec. f3; Litrle lill Creek, 5.0 sec. £, Zig uill

direction znd tekes water from the following saings &nd streams in
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Creei, 5.0 sec. ft; 2awk Springs, 0.5 sec. #t; Little = 25, 0.62% sez. f3; Hermem Sprinm.s,

Imon Springs. 0.5 sec. ft; Little Silmon Creel,
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0.5 s2c. %3 biy Sclmorn Creek, 5.C sec. ft; Henry Spring
ston Sulen, 0.0

s, 0.625 sec. ft; Rock Sorings, 0.5 sec. £t; liorth Proag of Washirgton sulch, 0.2 s2z. £t

© sec. ft; Slum Zown Spring

c. ¥t; South ¥rozp of Wishington Gulch, 0.5 sec. f4; Comn Springs, 0.625 sec. ft; :m Springs, 0.2% sec. ft. 321lk Creex, 3.75 czc. ft; being 2 tetal of 39.25

second feet. Thuot in the yecr @SN =<ter the oporevristion for the Aulurm Cannl, o weter right =s initiated tnarough the Kelly Diten for 6.25 socond faet

5 wzs initiated threugh tae felscn or lewtcn & Sturgill Jiten for 1.24 sccom

from i1l Creek, ond 6.25 second feet from zrble Creex.r Tnat in 1B&8, a water ri

C Zzrble Creex; thot ench of sa water righis were

feet frcm See Orsek, 5.25 secornd feet from Goodrich Creek, 6.25 ses. ft. from (111} Creek (. 35 secerd fext from o

oied

irg end sich use ccentinued until the years 189% to 1901, during which year:., the JAuburn Cinzl

L.

perfectad tnd tie woter zpplisd to venefici:l use in pleser =in

ith were traniferred to the City of Baker, who isthe present cwrer ileraecf, and tre Kelly Dit:n =md

AN

onnected therex

the Telson Ditch
Tt ion c:mnav-" who ic tlre oresent ovmer thereof. "'.'_t the City of 2ezker nro-

3

the water rignts connected there:ith were trincferred to The Pocancrtos fdning & lrrigas

zter rignts to municipal purpeses. That in making such cringe it wos necessery to 3

ceeded to change the use ond tie nluce of use of the waters unds

time, mnd during such ¢ive s&id city leas.d some of the éitches znd rights for irrigition purnoses. Tlet szid Pocahentas i

rigation. That such chr nges did not infriznge uocn @y otter -

large zmounts of money nd

saticn Compexny cranged the use an’. place of use o the woter throw

vrunsferees ¢! scid rights securad by such transfers ssld wateor rishts with thelr resnective dntes of priorizy.

Thet since the nurchase of the ditches and weter rignts by the City of Baker &s atorescid, and until the decision of the Supreme Court of the

%5 to the Pacenontas Farmers Ditceh

)

Cregen in ths cese of Suerred vs. City cof Baker, 63 Ore. 28, swzid city leised 2 nart ot the watsrs clzimed under stic wat rr

Cempony; that since szid decision of tne Supreme Court the City of zler hzs not made =y use of thut pert of the woters therotofcre “enscd to szld diten @ mprry.
That sald City of baker hazs, since the vurchase of szid weter rifhts alwagzs used & sart of sald water; thot 2!l of the reriles using walor from stid strewns eve at
ne 21l of the improvements upon all of their farms h ve leeon made

&

its o1 the City o1 Haker as béin;; wior to any of said water users,

211 tizes recognized the ri
der comdiitions crested Yy such recosniticn in sach rights. Thut the decision of the Sunreme Gourt of the State of Orezon in the ccse of Bawen et al. vs. Spzulding

absolute midurior to &ll ousers usiug water

et al., 63 Ore. 392, and in the case of Sherred vs. beker City, each recognized thne right of the City or Bewer as being

from satd stresms.
soverzl strewms for the water rights now awned by szia Tity of

The amount of water &s nereix set forth as hoving teen anproprizteda from th

Bzker, i1s hereby reserved and expressly confirmed unto stic City or Eaker forever, as of the drtes of priarity as horeirn set rortn.
That heretofore said 2w ahontss Mining & Irripgation Compsnr and suid City of Baler made and entered into an agrecment, in writing, resoecting

:cs used through saild Aubturn Canel th:t all the wetsr rights chove

the water rights of Marble ani 1111 Creeks, wherein snd whereby it waes agcreed that
rble

n the rlow of weter in szid &

the inrtzxe of sald canal should be long exclusively to snid City of buker. That vwhen the waber is not vsed throupgh suid emal,

sen the {low in Li1ll Creekx is uncer 520 inches, miners mensurument,

Crecx is under 500 miners ineches, said water in iarble Creek sm 1l be divided equzlly, wud
said water in L1il Creek shall be divided eqw 1ly, end 5o long a5 th- flos Ir llarlle Creek is over 500 inches, szid Pocahontas lining md Irrigation Comprny sholl
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2r is used thrcugh szic iwbuwrn Conal,

Zcker to the bilance of the flow of szid stream, @md wier the

I

irst 250 inches, ind suid City of

be exntitled to the

the wziers rising ung floving in seid creeks belew the intske of said caral, szid Pocchontis iining & Irrigetion Company shell b2 entitled to the

g 1n each of szid ilertle snd 1111 Creexs. and zll nbeve such emount shell belong ts szid City of Baxer.

fir'st 250 iuches flow
Tt said stipulation =5 to the rights of said City of baker shall be given full force in the distribution of water, provided, thzt ia ro

tnzll the cmount of water taken from sald creews exceed the amount of the sporooristion from said Will and larble Creeks as hereincbore set ferth.

Contest #6. Tne City of Baker, 2 municipal corpsretion, contestant, v. Fred Cole 2nd R.

e

. Littlefield, ontestees, was sti..lzted to

2 inst the contestees to the full flow of the watcrs of Tlk Creek, cnd it apnecring that the

the effect trat the contesisnt tas the first end prior rights as

Cole & Littlzfield avpropriation wes mude 2s of date 1865 from Elx Creex, such aporewriation wis oiter the 2prronriation to which the City of Izker. the con-
te ‘tznt, hes succeeded iz its rights as is zore fully set out in Finding $15. It further apnecrs that 2. U. Littlefield has succeeded %0 the richts of D, S.

Littlefield, as ziminissrator.
17.

Contest #7. Fred Cole mnd Rufus W. Littlafield, as administrator of the Zstate of David Littlefiels, decessad, contestints, v, Be

T szid time . 5. Haskrll md O, . Husk: 11 petitioned to intervene in srid reari_zgs thet

Sozlding and W. B. Taughn, contestees, was cellad fur hesring, wnd at

sttemtad to contest the clcims of the contesiees herein, fert Spelding :md W. o, TVzaghn, such inverventiorn is dis-

insofar a2s suid petition of intervention

That &s between the contestaris uni the contestees, amd as between said contesiomis zod seid intervenors, & stip-

allowed as the time for fili:

lation was eatered into which suiu stipulation is to tre affect that tle contestints hod & right to tie use of tha witers of Elk Ureex to the ex

sure, with o priority of 1363, znd that s.id right to the use of sucn water wus prior in time ond

inches of szter, miners measuremont wnder a six inch pres

superier in risht to thet of the contestees, the intervenors, &nd it ws :uriner stipulsted thrt szid contestints should have wd recover of the contestees

herein, their cogts and disbursements in this suit in the sum of 769.50, and thot s:ic contestants have judgment against siic contestees for siid sume

13.

Contest #8. Henry K, lisudy, Gea. il. Loody, Bertha lLorrisom, Den 7. Jones, irs. C. S. ticCarty, Kenry L. Zeisler, Corl €.

Surmmers, sutcessors to heirs of Charles znd Zarissia Zelgler, deceased, contestonts, ¥. Catherine D, Vernon, now Caztherine D. Owens, cortestee, w

to the effect that contestunts and efch Of then have Tihts to the use of the wetsr of Little 2agle Creck, & tributary ot Zowder Rivar,

intion the dutes of sriarity of szid contesice hos leen waived, and the water !

stperior in right to that of the ccntest2e. Thet by szid stim

by tha water master in accorda:ice with s&id s4 pulation. tnd this decree. .

nicizal corporat ion, conteatant, ¥

executrixz, J. H.

. Jonn 3teizer, Istnte of Jerry daisleyr,

Contest #9. City of Eaker, a =
weter rights appertiining therato,

Zaisley and S. B. Bzlsley, contestees, wes stinulsted to the effect that the contestsnt is the ouwmer of the Auburn Cipsl wnd

nnll te distributed
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axi the contestees ore the cwners & the Upoer Lever Cweat Ditch smd lovwer Never Sweat Titeh, z2nd the weter rignts used through szid ditches. Trat thelr wed-

of the United States for the District of Oregon, entitled

ccessors in interest of szid ditches and water rights settled their rights in a case in the Circiit Court

the use of wster throu;h said ditches wis therety setiled, md

Davié <eClure, Jr., ceosplminant, vs. U es Carpenter, defendant, and that the relavive

» of szid contestant os rerstorore found in

th:at szid decrze so settling sald rights should determine the rithis of said contestant ard contestees.

Fiuding 15, as 9 the use 3 water from Salmon Creek through szid Aulurn Canal, is prior in time znd superior in right to the ri ghts of tha contestants n=rein.
an: the water snell be distributsé in accordruce g It furthsr avnezring that served in stic nraceedints, coutasim i
in oven court d ssed szid ccntest as to sz
20.
Contest §19. Zmos 3ard, contestnnt, v. Ross Tilson and E. Van Nordneim, contestees. wos stinulrtad to the efrect that the contestrat hive 2

to thzt of the countestees, ané tno tikulation hereinaiter sst forth shall

ate of priority for ths use of the weters ol Beaver Ureekx or 7illow Creeck, nrior im tims

thxt the contestnmt nas e retofore usad tton ¢! his wenises

ulation; and it farther

s in zccordsnce with szid st

v,

future in considerztion o

that sush water Tinds ltis way into the chzmnel of s d centostant s so agrend in use

this stipulotion, tie water mnster shzll distribute the weter to under sucn date of priority sc long as the use of such weter i scic contestrat

it should such use interfere with toe use or wuter by sdd

id mmnner, and in sase vuach use be not carried on in ssid mrnrner, thewu ard in thet owv

£ weter surll e distributed first to sald contaestess, and tlen to saif countestunt,

ontest #ll. . 4. Green, J. O. ilaxwell, B. K, Fisher, ist L. £rown, W. L.

a corooration, and Hock Creek rYrotective association, contesteas, 256 n. 5. Ringling, contestonts, wes dismissed upon btne mot lon of

22

Contest #12. Sustern Oregon Night & Power Compruy, & corneration.

Yenderwall, Pranit lLeomniy snd Yater Poulscn. contestess,

was upsn motion of contestant,

pck Creex Irrization Commny,

5
S

=
o
e

L. Tone;, nillawrcus Like Rese

Gresn, J. J. Maxwell,

issociation, contestsnts, v. D.

-

W. 3. Veughn & Eird Spexlding, co-partners as Spaulding & Teugan,

znt waters of 21k Creek ts of drte o prioristy of 1872, for the irrigat

effaoct thot contestants ani contestee sill sach ke entltlad to suffici

znd each, sald =water to be Giwiiad at a noint near whers Zlk Creak crosccs the west line of Section 6, Tp. 10 S. R. 49 2. W. it,, ead tint all

i
1
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irrigate 100 acres; & nriority dste of 188F for safficisnt witer ts lrrigete 50 zers

ior

date of 1393 for sufficlent water % irrigate 5C acres; a nriority date ¢t 1905

4 e s

=11 hnave & priority date of 1879 for sufficient water to irrizete 100 2cres: & nriority date of 1893 for sufficient water

That Fred 4.

te irrigate 50 acres; & priority date of 1905 for swiricient water o irrigete 61.5 acres.

Thet Luly Phillips shall have 2 priority dzte of 1905 for sufiicient waser te 20 acres.

2, Crenstoxn shell have a wriority date cof 1890 ror sufficient water to irrigate 170 ucres.

Cranston and lary Cranston shall hava z wriority date cf 13991 for sufficient water %o irrigate 90,5 zcres.

for sufficient water to irrigate 91 acres.

chll have o pricrisy date of 1804

= herein as to rotatien and such proctic

¢ni loses Larpenter wos
Sizut Zitches, whorein the owners of
hos succeadad 4o the rishts of plaintiff.

te of winrity of 18I0

the Judurn Canal by

rg
-
"
e,

for thr County of Euker, in the suit of Jeorge litchell, nluin

for N

defendznt, wa aid Gecres thot $the waters of Hibrard Creek were involved therein,

an%, S. 3. Bocisl

itchell, are fne sucazscors in interest to the rights of

Zaisley. T 28 o¢ the nriority date of 1569 from Hibbard Creek; thsot the Heirs of

+ 1rom said creck under date of 17206, =14 in accearu:nce

-

from 13564. 1570 and 1903. T“h=t A. Caviness cloims the ri

priority dates of the :eirs of Jehn H. Lew as 1370 out of

deferdant in said sult the prior risht, we nove pluced the
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S iorlty date of 1370 and 1903, ana 4, Caviness with 2

ssid creex, and the rishts of

nricrits date of 1S96G.

Baisley znd -. B. boisley, esides irrigating lmd from said uss some of the waters ior storzre
i hts shall hove the sum: det2 o0 ths irriswsion rizZnts.
§5.

That the decres of the Circuls Court or the Sjate of Oregen for the County of Buker on the mandate of the Suprsme Court of the State of Orecon,

:nd . B, Veaughn, respondents and cross apnellqnts, lary I,

wes and T. C. Bowen, resyondents and c¢ross 2unellmmts, 7s, Bird Spaulding

3
tw
1

nellants, kbcker Cizy, ipal cornorztion, F. Fro:klin 2nd -, 0. Huskell, respondents, vos fileé herein with the St2tement and

*t
o+
e
[¥3
0
ot
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v
H
e
2,
o
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o
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o
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1t ananors Srom said desrse that scid City or Euker hos established & pricr right to =1l the

of
Q
Y]

of 211 of said other parties in seid suit, set dates of »nric ity subssquent to the du

cblished i the tobulation hereiwvaiter set Torth, so estzblishes the miority dates in

accerdance with said decrze.

Orezon for tne County of Baker, in the suit wherein R. R

That 2 deeree cf the Cirsuit Court of

1liam, ™. S. Xetsmer, lucy Zurden, Vietor Teult,

were plaintiffs, v. 48o. A. Richawison, Homer

Zvrell, Eugo Ebell, Dellz Zbeil, Clorz Zlell, Ca2cil Thell, irmond Zbell, neirs ot law of
Zlmer Z. ennett, ond B. 2. Eennett, zdzinistrator of the Astate lizthan Pennett,
those purties whom szid decree affects. “ater board thot Sutton Creek is & tributery

2 H. 2. Donham own landés upon Sutton Creek, and s: d lands are so lecested thit sfid Palmer and Denham v, arcass not only to Sulton Cresx, but zlso to
said Pelmar wnd Denham shall it ve a right prior to

tributary of Sutton COreek inown as Zbell Ureck, or

P

Zast Sutton Creszk. wh-ot said decree determines thst
that

the right ot all the defendants for the use of water upon what is xmovn es tae leCullough dlace, bu for the use of nater out of Sast Sutton Yreek or
P2lmer and Denham shall hav.: no wriority rights prier to any of the defendsnts who use water cut of szid Zbell Creck.

Zbell Creel, said

Thxt all of the parties to s2id suit or their successors in interest anmpe:red in these Focesdings tre

sa

th=t said decrse denied any use of water tc said

9f Section 25, Tp. 10 S. K. 40 3. VW

mer znd Zernkhar shall have & wriority date of 1373 for

vroceedings, default is hereby entered

IE3; See. 12, Tp. 10 S, R. 40 %. W, i., and shell have 2 vriority date of 1896 for 21 scres of the L.nds irrigat

40 W gnd for the balance of said land shall have a priority date of 1997. Sald weter shall te for sich

and the SEi

~1

priority dates from Sutton Creelk.
It further eprears that the purtizs who irrigste out of 2ast Sutten 2 Wbell Creek have priarities fmm 1572 te 1905, and bty szid decree

szid 2zlmer cnd Penham can only use =ater from said East Sutton or Zbell Creek, after each of szid mrties heve Iinished their irrigation, ani the Eourd heraby



BEFORE TAE WATER RSSUJRCES DEPARTMENT OF OREGON

IN THE MATTER OF TRANSFER APPLICATION
T-5665 LN THE NAME OF THE CITY OF STATEMENT, FINDINGS OF FACT

)
BAKER FOR APPROVAL OF A CHANGE IN ) wONCLUSIONS OF LAW, AND
POINT OF OLVERSION OF WATER ) rINAL OROER

STATEMENT

On July 3, 1985, the City of 3aker filed water Right Transfer Application
5665 for approval of a change in point of diversion of water under a right
described oy the certificate issued to the Z:ty of 3aker and recorded at
Page 9608, Volume 9, State Record of Watar Riyrts Certificates. The subject
water right was allowed by decrese of ths :ourt in the ™atter of the
Determination of the Relative Rights to the daters of Powder River and its
tributaries, a tributary of Snake River, and i: for the appropriation of not
to exceed 5.0 cubic feet per second of watar (cfs) from 8ig iMarble Creek
under a date of priority of wssEfor municipi.. purposes within the City of
Baker.

The old point of diversion 1s described as being located 972 feet South and
339.8 feet East from the Northwest Corner of fection 13, Township 9 South,
Range 38 tast, WM, being within the NW 1/4 dW 1/4 of said Section 13, The
new point of diversion is descrised as bsinj located 931.2 feet South and
127.6 feet £ast from the said ~Northwest Corne~ of Section 13, and is also
within the NW 1/4 NW 1/4 of Section 13.

On October 30, 1985, the Pocahontas rFarmers' .itch Company filed a protest
against approval of pending Transfer Aposlicatinsn T-5665. In protest it is

alleged that:
a) the proposed application would conflict with Pocahontas Farmers'

Ditch Company's prior vested rijhts;

b) the City of Baker has o2een illegally wusing Marole Springs water and
the City of 8aker has no water rignts for .se of said spring;

c) the change in point of diversion Ly &tne City of Baker would 2e
detrimental to the public's intzrest;

d) the City of B3aker's original point 2f diversion is avove Marble
Springs and Marble Springs was never irtand=d by the City of 3aker to
be used as a part of its water source, anc Marple Springs very well may
oe an independent source of watzr.

Volume 42, page 19
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Roout tne year of 1916 the City of Baker moved its point of diversion from
the channel of Marble Creek to the "0ld Marble Saprings Intake." Water that
was intercepted at the "0ld Marble Springs Intake." is water that would have
otherwise found its way to the point of diversion in the creek channel.

Prior to 1931, there was no statutory provision for making application for
approval of a change in point of diversion. However, the Oregon Supreme
Court held in wWnited v. Calvin, 55 OR 98 (December 1909) at page 106, "A
change in point of diversion. . . may be made when it can be done without
prejudice to the rights of others." The record does not disclose any
prejudice to the water right of others having resulted from the change made
in or about 13916. Therefore, the lawfully established point of diversion
for the subject water right is at the "Old Marble Springs Intake."

The intake works at "The 0l1d Marble Spring Intake" consisted of a timbered
tunnel into the rocky hillside and a small "spring house" at the outer end
of the tunnel. A concrete cut-off wall served to collect the water and
direct it to the spring house.

The Chemical Lime Company began quarrying operations in the area shown on
Figure 1, avbout the year 1957. 8y apout 1963 or 1964, the quarrying
operations wnich included the blasting of rock caused fractures in the rock
in the vicinity of the "Old Marble Springs Intake." r. Vernon Jacobson who
was tne OJirector of Public Works for the City of Baker at that time,
testified that "the ground was fracturing and water was percolating (seeping
to the surface of the gound) all the way around." The "Old Marble Springs
Intake" works were no longer able to intercept the waters of Marble Springs.

With permission of the land owner, the City of Baker excavated upslope from
the old spring collection works 2y means of a bulldozer and a backhoe, and
followed the flow of water upstream (upslope) to where it was issuing from a
cavern and split in the rock face of the guarry. A new concrete cut-off
wall and perforated concrete pipe was installed to collect the water. The
collected water is conveyed into a 36-inch diameter culvert pipe. The
collection works, including the upslops end of the 36-inch culvert pipe, is
covered with treated timbers and rock fill.

water collected at the "New Marble Springs Intake" is piped into the City of
Baker's pipeline system via the Valve nouse shown on Figure 1.

If tne water which flows from the rock face at the "New Marble Springs
Intake" location were not intercepted oy tne intake works, it would flow to
the channel of Marble Creek (now bdried under quarry waste) aoove the
location of tne original point of diversion from iarble Creek.

VYolume 42, page 22



The record does not establish whether the City of Baker is obtaining more or
less water by means of the "New Marble Springs Intake" as compared to the
"01d Marble Springs Intake." Metered measurements made during the period of
Jctober 25, 1985 to May 7, 1986, show an average flow of 0.849 cfs.
Measurements made during the period of May 7, 1986 to May 21, 1986, show an
average flow of 3.38 cfs.

The City of Baker's subject water right authorized the City to divert up to
5.0 cfs from the natural flow in Hdarble Creek at the point where the Auburn
Canal crossed the channel of Marble Creek, for municipal purposes within the
City of 3aker. Pursuant to the provisions of ORS 540.610(1) and (2), which
statutory provisions were ocoriginally adopted by the 1913 Legislative
Assembly, the subject right is not subject to forfeiture through nonuse.

Wnether the water appropriated were to be diverted from the channel of
Marble Creek at the location of the former Auburn Canal crossing, or whether
it is diverted from waters trioutary to Marble Creek above that point, the
effect on downstream appropriators from diversion of a given quantity of
water would be no different. Neither is there any change in effect on other
private or public interests as a result of diverting the waters of Marble
Springs at the "New Marble Springs Intake" as compared to diverting the

water at the "01d Marble Springs Intake."

The point of diversion of water from Marble Creek under the existing water
rignts of the protestant, Pocahontas Farmers' Oitch Company, is some
distance downstream from the location where the old Auburn Canal crossed the

channel of Marble Creek.

ULTIMATE £INDINGS OF FACT

The standard for determining whetner the proposed change in point of
diversion from the "0ld Marple Springs Intake" to the "New Marble Springs
Intake" should or should not be approved is set out in ORS 540.530(1).
Subsection(l) reads, in part, "If, after hearing or examination, the Water
Resources Commission finds that the proposed change can be effected without
injury to existing water rights, the commission shall make an order
approving the transfer and fixing a time limit within which the approved

changes may be completed."

The change in point of diversion from the "Old Marble Springs Intake" to the
"New Marble Springs Intake" can be effected without injury to existing water
rights including the water rights held by the protestant.

Volume 42, page 23



CONCLUSIONS OF LAW

Water Right Transfer Application 5665 in the name of the City of Baker for
approval of a change in point of diversion of water appropriated under the
right described herein above should oe approved pursuant to the provisions
of ORS 540.510 to 540.530.

FINAL OROER

NOW, THEREFORE, it is ORDERED that Water Right Transfer Application 5665 in
the name of the City of Baker be approved for change in point of diversion
from the location of the "Old Marble Springs Intake" to the location of the
"New Marble Springs Intake." The location of the said new point of
diversion is described as being 931.2 feet South and 127.6 feet East from
the Northwest Corner of Section 13, Township 9 South, Range 38 cast, WM.

It is FUWRTHER ORDERED that because the reqguested change in point of
diversion has been made in fact, no time need te allowed for completion of

the change.

Dated at Salem, Oregon, this [9th day of Janaury, 1988.

WILLIAM H. YOUNG
Jdirector

NOTICE: You are entitled to judicial review of this order. Judicial
review may be obtained by filing a petition for review within 60 days
from the service (date of mailing) of tnis order. Judicial review is
pursuant to the provisions of ORS 536.075 and 183.482.

Volume 42, page 24
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BEFORE THE STATE ENGINEER OF OREGON
Baker Coun'y

IN THE MATTER OF THE APPLICATION )

OF CITY OF BAKER FOR THE APPROVAL) ORDER
OF A CHANGE IN POINT OF DIVERSION)
OF WATER FROM GOODRICH CREEK ) APPROVING APPLICATION

L I . T R S S O T RN

On July 6, 1961, the City of Baker filed an application in the
office of the State Engineer for the approval of a change in point of diver-
sion of water from Goodrich Creek, pursuant to the provisions of ORS 540,510
to 540,530,

By Decree of the Circuit Court for Baker County, Oregon, entered
March 18, 1918, In the Matter of the Detexmination of the Relative Rights
to the Use of the Waters of Powder River and its Tributaries, a water right
was established in the name of the City of Baker for the use of 11,25 cubic
feet per second of the waters of Goodrich Creek for municipal water supply
within the corporate limits of the City of Baker, of which 5.0 cubic feet per
second is diverted through the Auturn ditch with a date of priority of 1863
and 6,25 cubic feet per second is diverted through the Nelson or Newton and
Sturgill ditch with a date of priority of 1868, .The point of diversion of
the Auburn ditch is within the E¥% SWk SE%, Section 34 and the point of diver=-
sion of the Nelson c¢: Newton & Sturgill ditch is within the S% NW) Swi,
Section 36, all in Township 8 Soutb. Range 38 East, W. M.

The applicants herein, owners of the water right above described,
propose to change their point of diversion to a point to be located 1320
feet North and 710 feet West from the southeast cormer of Section 35, and
being within the E¥ SE%, said Section 35, Township 8 South, Range 38 East,

W. M.

Notice of the filing of the application was given by publication

setting forth a time and place certain for hearing objections to the proposed

change in point of diversion of water, if any there were, namely: at the




5 i me

county courthouse iﬁ Baiefl Oreéon, on Oétober Si,.léﬁl, at 9530 a.m, The
notice was published in the Bakér Democxat-Herald, & newspaper printed and
having géneral ¢irculation in Baker County, Oregon, for a period of thrae
weeks in the issues of September 5, 12 and 19, 1961. The date set for
hearing in said notice was not less than thirty days after the last publi~
cation of the notice.

No objections having been filed and iﬁ appearing that the pro-
poscd change in point of diversion may be made without injury to existing
rights, the application should be approved,

NOW, THEREFOKE, it hereby is ORDERED that the proposed change in
point of diversion of water from Goodrich Cieek, to-wit:

From & point located within the EX SWk SE%, Section 34,
known as the Auburn ditch, and

From a point located within the S% NW) SW%, Section 36,

known as the Nelson or Newton & Sturgill ditch, all in

Township 8 South, Range 38 East, W.M.

To a point to be located 1320 feet North and 710 feet

West from the southeast coiner of Section 35, and being

within the E¥ SE%, said Section 35, Township 8 South,

Range 38 East, W.M.
for the use of 11.25 cubic feet per second of water for municipal water
supply within the corporate limits of the City of Baker, of which 5.0 cubic
feet per second has a date of priority of 1863 and 6.23 cubic feet per second
has a date of priority 1868, be and the same hereby is approved.

It is FURTHER ORDERED that the change in point of diversion of
water shall be completed on or before October 1, 1963, or within such exten-
sion of time aa may be granted by the State Engineer fot good cause ahown.

It is FURTHER ORDERED :hac the quantity of water diverted at the
new point of diversion sball not exceed the quantity of water that is avail-

able at the old point of diversion.

Dated at Salem, Oregon, this 12th day of January, 1962

Neted on Doeros [
Vol ¢, . 303 333 ;(3:-?
TANLEY

Cc.,.}. 7608 LEWIS A. S
State Engineer

7reh. Bons” - 337
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N, d Date of Ameuat
e :: A:’;‘::ﬂ:&c“"" Nelsilve Cuble Feet | Number

Priorily Per Second Acren Usa Nuwe of Ditch Biream . Dencription of Land or Flace of Usa

[IRS ' .

" W. L. Meyers, | 1885 | . [GO _Irrigetion | Coffman [Rig Creel 17 acres in [E}Sik
suocea or to : oY ’ : : Co 7 deres in m"iswf-

LT Shoamakar, ". ’ P T o . ‘ Secs 25 :
' Tmntea A I A R N , " 1 12 acres in NELSEY
. ’ ].24 acres in SE,‘SE:»
) : I ) . © ' Seo. 26
1886 ferﬂ.jlurm Cic. 20 ' ¥arlin warm Creck 10 acres. in NEJSW:
1892 frqn Big Ok - , 7 & Big Cre}k 5 acres in SE swi
o . ' o - 5 aeres in \’F‘SV.
‘ Sec., 26
T 6 S.Re 41 RV

A, L. Young - . = | 1888 - 69.6 | Irrigation | Bront- Powder | 35.5 acres in SE}NE:
-Baker, Oregon A K .7 0 |Perkins 717 1 ‘mere in NE’:SE,
' e ’ . . Seo. 27
35 aores in SWiNE
: S S T . . .Sec. 26
1880 | - 60 o Baache- R W acres in sn.,m:’*
i : Upper |, : | S9 mcres in o, -S‘
’ ' 16.5 mcres in S oE
SQc. 27 .
T 8 S.R. '42 E.W.N.

Harlow J. Evans, | 1864 11128.7 Irrigation |[Pocahontag Xarble CH. 23.7 acres in ur *HE.,‘
- _Herman E, Jordan 1878 8 _ o |tining & r‘;IJill. Ck| 40 acres in HVAHE-
" Uary E, Jordan | 1805 8 ' ) Trrigatiod Sdmon Cid 40.acres in. S\'%NE‘L
Baker,. Oregon ‘ : Co. { 33 acres in SEJNES
. 1 - 8 ncres in NW:SEL
© Sec. &
T 9 S.Re 39 BV,

A. Caviness . - 4 1866 G8 Irrigation |Pocshontap Salmon &| 32 acres in m;?
i ) -1806 - { - 4 Fe.rmers Hibbard : 40 acres in SV SE
) Di’cch Co.| Creeks Scc. 4 .
. TQSR. 39 E.WH.
(ifote: | Thia laid has'|a supple-anto.r,r right from
larblel, 111 asd Goodr:.ch Crocks unfler date o‘ 1906)

“ . City of Boker, S -1892 . .38 Irrigation | East | .Powder 25 acres in lots and blocl’s .
* Oregon “Nev. § | o o 8ide S and City parlk within the
’ : City limits of Baker os the

indiviéudl. interests my
o . L - appecr. .
lunicipal s s S Fer munin:.ynl rix,htr. gee

- 1 : Findingsof State Vater Board
#15 and 97 and their’
modifications. -

;;gqv;bmf-rcr@k AT




— State Water Board

- Order Record— of Oregon

20V

X RIVEZ

NAME AND POSTOFFICE ADDRESS DATE OF RELATivE ~ AMOUNT NO. USE AND IRRIGATION
OF APPROPRIATOR ~RiomITY il ACRES SEASON NAME OF DITCH DESCRIPTION OF LAND OR PLACE OF USE
, X

1379 40 Irricetion = Storace suker Reservoir & Crevws S»yrings 2 acres

20 zore feat ditches 12 acras

3.5 a2cre

N Sec,

2 acras

& acres

1.5 acres

; Sec

In. 8 2,
(See Fizidir-c § 15 @ad 97)

15 Cenetary Biweh

-
= 60
N
o
@ 20 lrriration Tilllems dolourzl 43 azros
@ 40 ceres
Sec
Tn. 9 5.
1372 163 Sstes 5
Ora.
1537 49 lrrimtion taldocu -
Balm Creex Crchard Company aus. 1904 129 Fuchs .

4
by 0.0 Finwelr
Lewer, Ora.




@ o

PTHE CREEK (Umatilla County)
5509 ~ 55h43 incl.

Find’ngs of State Water Board, March 30, 1923 .cieeveccancacsa 7 118
Decree of Circuit Colll‘t, "{arch 17, 1921L Sssvsssersacsseerncoreh 7 312

POWDSR RIVVR (Baker and Union Counties) :
3972 - L477) incl.

4777 - 4779 inel.

4787, 9167, 9608

10835, 11448, 1145k,

1517, 1576, 11577, .
12005, and 13430, 28855, 21798

Findings of State Water Board, November 17, 1915 cessesvccsoes 2 32
Decree of Circuit Court, March 18, 1918 eicc.cscesercccsocaces 5
Consolidated Decree of Circuit Court, March 18, 1913 ......... &
Order Correcting Findings, March 28, 1918 ..cievecececcncnncee
Order Correcting Decree, May 1k, 1918 ..ceevvicvecncsvecioneee 5
Order Correcting Decree, May 23, 1918 s.ccecvceccrensccsccsreee 5 375
Order COrrSCting Findings’ Ju.ne 28, 1918 G0evsevessssscaertor e 5

7

Decree of Circuit Court, March 31, 1919 re: Chas N, Gould .... Lok
Order Mpdifying Decree, June 16, 1919 re: Chas, D. Dunn...vees 1 1,50
Decree of Circult Court, May L, 1920 re: McCord Ditch .eceoen. lg 2
Order Correcting Decree, September 19, 1921 .cev.ce..- evecsenee 179

Order of Court, May 31, 1924 re: Willow Ck., W. A. Creen ecees _7 437
Supplemental Decree of Court, July 23, 192L, Hutton & Jones .. _7
Supplemental Decree of Court, March 22, 1930, Grover C. Ison . 10 %O
Supplemental Decree of Court, June 18, 1936 re: Chas. W, Kelly 12 3
Suoplemental Decree of Court, May L, 1939 re: Chas. W. Kelly . 13 1l
Decree on Mandate, Fihruary 28, 1942 re: Kelly Fst., vs Perry . 13 502
Supplemental Decree, Fehruary 9, 19LL modifying Decree of
Ma.rch 18, 1918 8¢ 003 000000000 Ee0PIteErPseetostencsisssensend ll.l 31{0
Supplemental Findings of State Engineer, April 5, 1945 re:
In(:hoate Rizhts P R R R LR R TR R RN I I I APy lh 359
Supplemental Decree of Circuit Court, March 28, 19L6 re:
Tnchoaty Rights eevierrereenans e 111 381
~# Judgement of Court re: acrecage under priorities, O'Bryant - - 1 L7
PRATHER CREFK (Harney County) Sept. 17,1960 —
Findings and Decree of Circuit Court, November 20, 1931
See Miscellaneous Decree Vol. 1, Page UB s.viieieceniaseensaconecennne

¥ Order Modifying Decree, Oct. 20, 1967 «.vescesccrsenceansses 16 sh3
Order’ of Circuit Court, Aug. 2L, 1967, Modifying Decree
entered Mar. 18, 1918......... veeteseseanan 16  Sh7
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BEFORE THE STATE ENGINEER OF OREGON

.. Baker County
IN THE MATTER OF THE APPLICATION )
OF CITY OF BAK: i POR THE APPROVAL) ORDER
OF A CHANGE IN POINT OF DIVERSION) _
OF WATER FROM GOODRICH CREEK ) APPROVING APPLICATION

- @ ® & ® o ® % ® ® ® ® P © S S @

~ Om July 6, 1961, the City of Baker fuu an spplication in the
office of the State Engineer for the spproval of a change in point of diver-
sion of water frem Goodrich Creek, pursuant to the provisions of GRS 340,510
to 340.530. |

By Decree of the Circuit Court for Baker County, Oregon, entered

March 18, 1918, In the Matter of the Determination of the Relative Rights
to the Use of the Waters of Powder River and its Tributaries, a water right
was established in the name of the City of Baker for the use of 11.25 cubie
fest per second of the waters of Geodrich Creek for municipal water supply

within' the corporate limits of the City of Baker, of which 5. 0 cubic feet pc:

Wi
second is diverted through the Auburn ditch with a date of priority of 1

and 6.25 cubic feet per second is diverted through the Nelson or Newton and
Sturgill ditch with a date of priority of 1868. The point of diversion of
the Auburn iitch is within the EY SWk 8Bk, Seetion 34 and the point of diver-
sion of the Nelson or Newton & Sturgill ditch is within the 5% NWk Swk,
Section 36, all in Towmship & South, Range 38 East, W. M.

The applicants herein, owners of the water right above described,
prep&ll to change their point of diversion toc a point to be located 1320
feet North and 710 feet West from the southsast coruner of Section 33, and
being within the El SEX, said Section 35, Township 8 South, Range 38 East,
W, M.

Notice of the filing of the application was given by publication
satting forth a time and place certain for hearing objections to the proposed

change in point of diversion of water, if any there werc, name.y: at the

-

777%94L5;A;/‘



county courthouss in Baker, Oregon, on October 31, 1961, at 9:30 a.m, The
notice was published in the Baker Democrat-Herald, a newspaper printed and
having general circulatien in Baker County, Oregon, for & period of three
weeks in the fissues of September 5, 12 and 19, 1961. The tate set for
hearing in ssid notice was not less than thirty days after the last publi-~
cation of the notice.

No objections baving been filed and it appearing that the pro-
posed change in point of diversion may be made without injury to existing
rights, the application should be approved.

ROW, THEREFORE, it hereby is ORDERED that the proposed change in
point of diversion of water from Geedrich Creek, to-wit:

From A& point located within the EX SWk SEL, Section 34,
known as the Auburn ditch, and

From a point located within the S Nwk Swk, Section 36,
known as the Nelson or Newton & Sturgill diteh, all in
Township 8 South, Range 38 East, W.M.

{

To a point to be located 1320 feet North and 710 feet
Vest from the southeast corner of Section 35, and being
wvithin the EY SRk, ssid Section 35, Township 8 South,
Range 38 REast, W.M,

DQ for the use of u.z%bu feet per second of water for municipal water
‘ik c{ supply within the corporate limits of the c(tg;y of Baker, of which 5.0 cubie
Y 1§C2

feet per second has a date of priority of % and 6,25 cubic feet per sscond

%)
’Eei}"” has a date of priority 1868, be and the same hereby is approved.

It is FURTHER ORDERED that the change in point of diversion of
water shall be completed on or before October 1, 1963, or within such exten~
-7 sion of tims as may be granted by the State Engineer for good cause shown.
It is FURTHER ORDERED that the quantity of water diverted at the
nev point of diversion shall not exceed the quantity of water that is avail-
able at the old point of diversion.

Dated at Salem, Oregon, this 12th day of January, 1962.

g £ jaalgwliﬁf ::¢a4x49¢{z wﬁi Pop # / j-2~?/

: . oL vt
0 : pl: i /Lﬂ"?")\-éfs. o WA
A .

/8/ LEWNIS A. STANLEY
State Enginser



75665 RECEIVED

JULE 1985
WATER RESQURCES DEPT
Application for Transter of Water Riqhtm' GREaon

To the WATER RESOURCES DIRECTOR OF OREGON:
I City of Baker

o (Name of applicanty mmmmmmmmmmmmmmmmm

of P.0O. Box 650 Baker
""""""""""""""""""""""""""""" (Mailing address) T et Gy T
State of ... Oregon ................... R 97814 ______ s 523_6541 ...... , do hereby make application for change

(Zip Code) (Phone number)
point of diversion

"""""""""""""""""""""""""""""""""" (In point of diversion; place of use; use heretofore made of the water) 777
1. Is the water right recorded in your name? ........ Y S e

(If not, give name)
2. Was your water right determined by Decree of Court? .. Y€S. . . If so, give title of proceedings

in State Record of Water Right Certificates, Volume 9, Page 9608 (April 22:,3

3. Was your water right acquired by Water Right Permit? . . N0 e If so, give numberl

(Yes or No)

of permit ... ... Number of certificate ... ... .

NOTE: If the entire right of record is not directly involved in the requested change, only that part
of the right that is directly involved should be considered in answering the balance of the
questions on this form.

M/1,
6. The authorized point of diversion is located 972M/Lft. .. S.. . and 339.8/ ft. _E. ... from the NW

(N. or 8.) (E. or W.)

cornerof __ NWg being within the NW__ 14 NW 1/ of Section . .13. Tp. 95 R. 38E.. W.M,

(No. N. or S.) (No. E.'or W)

in the county of ... Baker . . The name of the ditch used is .City of Baker Municipal Pipeline

NOTE: Answer question if the application is for change in point of diversion.

7. The proposed point of diversion is located . 231.2ft. S _and 127.6. ft.  E. _ from the NW......
(N. or S.) (E. or W.)
corner of . NW4 .. being within the NW_%; . NW.14 of Section ...13..... Tp. 9S... .. R.38E...._ W. M,
(No. N. or S.) (No. E. or W.)
in the county of ... Baker . The name of the ditch to be used is .City. of Baker Municipal.
Pipeline

Form 690-4-0 1-77 SP*33064-690

2).



8. The use to which the water is applied is Municipal

(Irrigation, Mining, Power, Manufacturing, etc.)

Location of area irrigated, or place of use if other than irrigation:

Range
Township E. or W. of )

North or South Willamette Meridian Section List %-% of Section Number Acres Irrigated
T9S R40E 7 Els SEY ° Municipal Use
T9S R40E 8 sk Municipal Use
T9S R40E 9 Sk Municipal Use
T9S R4OE 16 All Municipal Use
T9S R40OE 17 All Municipal Use
T9S R4OE 18 E; NE%,E) SE% Municipal Use
T9S R4OE 19 B NEY Es SEx Municipal Use
T9S R4OE 20 All Municipal Use
T9S R40E 21 All Municipal Use
T9S R40OE 28 Nk Municipal Use
T9S R40E 29 NL Municipal Use
T9S R40OE (éfomore space require%%ttaﬁ}ﬁi;parate sheet) Municipa]_ Use

9. Are you the legal owner of the above described lands?N0O, but lands are within

municipal Water service area. (If not owner, explain your interest)

10. To your knowledge, has any portion of the water right above described undergone a period of five

(Yes or No)

or more consecutive years of nonuse? ... no

NOTE: Answer questions 11, 12 and 13 if application is for change in use or place of use.
11. Are the lands from which you propose to transfer your water right free of all encumbrances, in-
cluding taxes, mortgages, liens, etc.? ... . ... '

(Ansv'ver Yes or No)

12. If not, give below a description of existing encumbrances:

NATURE OF ENCUMBRANCE HELD BY AMOUNT

13. The use to which the water is to be applied is

(Irrigation, power, mining, manufacturing, domestic supplies, etc.)

Location of area to be irrigated, or place of use if other than irrigation:

Range

Township E. or W. of
North or South ' Willamette Meridian Section List 14-14 of Section Number Acres To Be Irrigated

o L

(If more space required, attach separate sheet)

Continued - Attached




FRED M. AEBI
GARY M. ANDERSON
DOUGLAS G. BECKMAN
PATRICK G. BOYLSTON
DOUGLAS R. COURSON
RICHARD M. GLICK"
TIMOTHY W. HELTZEL, P.C.
DAVID J. KRIEGER, P.C.
MILTON C. LANKTON, P.C.
RODNEY E. LEWIS, JR.

D CHARLES MAURITZ" ™"
WILLIAM R. MILLER, JR.
CHRIS L MULLMANN
JAMES K. NEILL, JR.
ROBERT D. NEWELL"
DIARMUID F. O'SCANNLAIN
RONALD K. RAGEN
RICHARD D. ROBERTS
HARVEY W. ROGERS
MICHAEL H. SCHMEER, P.C.
VICTOR D. STIBOLT

H. STEWART TREMAINE, P.C.

PR

OF COUNSEL
GEORGE BLACK. JR.
RICHARD E. KENT
WILLIAM A. MARTIN
WATSON D. ROBERTSON

RAGEN, ROBERTS, TREMAINE, KRIEGER.
SCHMEER, O'SCANNLAIN & NEILL

LAWYERS
1600 ORBANCO BUILDING
1001 S.W. FIFTH AVENUE
PORTLAND, OREGON 97204-1157
TELEPHONE (503) 241-2300
TELECOPIER (503} 223-7732

July 16, 1985

Mr. Samuel R. Allison
Water Resources Department
Mill Creek Office Park

555 - 13th Street, N.E.

o raE o L TN
A«'"Aﬂu—..»-ﬂd\ (..‘I\a\-vvlw

DAVID C. BACA
DUANE A. BOSWORTH Il
PETER M. BURRELL
MARY CHAFFIN

CLAUDIA M. COLEMAN™"
SEAN DONAHUE
HUNTER B. EMERICK
DOUGLAS E. GOE

FRANK G. HAUSMANN, JR
THOMAS S. HILLIER
WILLIAM L. LARKINS, JR.
JAMES S. SMITH""
PAMELA S. STEBBEDS
JOSEPH M. VANLEUVEN
TIMOTHY R. VOLPERT

OREGON AND CALIFORNIA BARS "
OREGON AND WASHINGTON BARS™**
OREGON AND TEXAS BARS™""
OREGON AND NEW YORK BARS™ """

WASHINGTON, D.C. OFFICE
SUITE 800
2300 M STREET, N.W.
WASHINGTON, D.C. 20037
(202) 333-6400

WALTER H. EVANS 11l
OF COUNSEL

Salem, Oregon 97310

Re: City of Baker Water Right
Transfer Application (WRD File T-5665)

Dear Mr. Allison:

In the Application for Transfer of Water Right filed on
behalf of the City of Baker, dated July 3, 1985, we inadvertently
indicated 1868 as the date of priority of the City's water right.
That date should be 1862, as shown on the Certificate of Water Right,
dated April 22, 1932, attached to the Application for Transfer of
Water Right as an exhibit. Please correct your files accordingly.

We apologize for any inconvenience this may have caused you.

We would appreciate your stamping the enclosed copy of
this letter "received" and returning the same in the postage paid
envelope provided. Thank you for your cooperation.

Very truly yours,

RAGEN, ROBERTS, TREMAINE, KRIEGER,
SCHMEER, O'SCANNLAIN & NEILL

AN
Richard M, ick

RMG:dw
Enclosure .
cc: V. Kent Searles, Watermaster

Timothy M. Collins

James L. Adamson
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JULSG 1385 Item 14:
SATER RESOURCE : Application for Transfer
WMEE'FIEM gi‘mgNDEPr of Water Right of
'

City of Baker
[-5665

STATEMENT OF NEED FOR CHANGE

IN POINT OF DIVERSION

The City of Baker operates a municipal water supply
system serving approximately 10,000 residents. The City has
two primary sources of water. The first is the Baker City Water-
shed located on the east side of the Elkhorn Ridge. The watershed
includes approximately 10,000 acres owned by the City and the
U.S. Forest Service. The watershed is supplemented by a deep
well located at the City's reservoir. Together, these water
sources provide a maximum capacity of approximately 9,000,000
gallons per day. Figure 1 is a map showing the location of
the Baker City watershed in relation to the City of Baker, and
the location of the various points of diversion.

A critical water source within the watershed is the
Marble Spring diversion. The City acquired rights to the use
of Marble Creek circa 1900. The right to Marble Creek is for
five cubic feet per second (cfs), and has a priority date of
1868. The right was confirmed in the Powder River Decree of
1918, and reaffirmed in the City's Certificate of Water Right,
issued by the State Engineer on April 22, 1932 (see enclosed
Exhibit 1).

In 1916, the City developed facilities to capture
Marble Creek waters at their source, Marble Spring. As a result
of limestone quarry operations in the late 1950's to early 1960's
which disrupted the flow of Marble Creek and Marble Spring,
the City relocated its spring diversion. The area in which
the original and new spring diversion are located is quite steep.
The location of the new spring diversion was determined by digging
up the ground in order to follow the source of water up the
hill several hundred feet until the water was found to issue
from a solid rock wall. The City installed a perforated pipe
at this rock wall which collects the water and carries it directly
into a City pipeline which continues on to the City's aquifer.
This arrangement has continued without interruption since 1971.
Figure 2 is a detail map showing the locations of the original
and relocated spring diversions.

There can be no doubt that Marble Spring - either
at the old or new diversion point - is tributary to Marble Creek.
A visit to the site reveals that there is but one source of
water at that location, the spring, and the water issuing from
the spring has no alternative drainage than the Marble Creek
channel.



The City's diversion from Marble Spring has never
exceeded the 5 cfs authorized in its Water Rights Certificate
for Marble Creek. The City's technical services personnel believe
that 5 cfs is the maximum output from the spring.

Marble Spring is an extremely important resource to
the City of Baker. Since water from the City watershed is brought
to town by a gravity system, the water has a low production
cost. The quality of the water is excellent, and chlorination
is presently the only treatment used. During the spring thaw
and after heavy storms, water from other sources within the
watershed has high levels of turbidity, which sometimes renders
this water unfit for domestic purposes. The use of water from
Marble Spring is critical since many times it is the only source
of useable surface water during the periods of high turbidity.

The City well, constructed in 1977, represents a supple-
mental source of water for the City. The well has a capacity
of 2400 gallons per minute (gpm) or 3.5 million gallons per
day (mgd). While the water quality from the well is good, it
is inferior to Marble Spring water. The temperature of the
well water is 68 degrees Fahrenheit. Manganese concentrations
exceed State minimum standards and the total dissolved solids
are slightly high. By itself, the well water is relatively
undesirable for domestic use. Currently, the City blends the
well water with watershed water when system demands exceed water-
shed supply or when watershed water quality is poor.

At the time of the limestone quarry development, the
mining operations took place in the gulley formed by Marble
Creek, and the mining company rerouted Marble Creek from its
original channel into an adjoining gulley called Marble Gulch.
The diversion away from the old channel was located approximately
a quarter mile above the City pipeline and the length of the
diversion, between the original channel in Marble Creek to the
new channel in Marble Gulch, is some 200 yards. The City currently
uses Marble Gulch as a conduit for spring water. The City intends
either to install measuring devices to confirm that it does
not take Marble Gulch waters that the City has no entitlement
to under its Marble Creek right, or to file a new water right
application for the use of Marble Gulch waters.

The purpose of the current Application for a Transfer
of Water Right is to conform the City's recorded water rights
to the actual use of the water that has occurred with only slight
modification since 1916. The City does not with this filing
request increased diversions or any changes in use.
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15. Construction work will be completed on or before .all completed . . ..
16. The water will be completely applied to the proposed use on or before 7/5/85
ReMMNATRS oo e e e

NOTE: THIS APPLICATION MUST BE ACCOMPANIED BY A MAP OR MAPS SHOWING THE
BEFORE AND AFTER LOCATIONS OF THE POINT OF DIVERSION AND/OR PLACE OF
USE, AS THE CASE MAY BE.

AFFIDAVIT QF APPLICANT

Arthur F. Reiff . ; :
O OO OO , the applicant herein, being

first duly sworn, depose and say that I have read the above and foregoing application for transfer of water
right; that I know the contents thereof and that the statements therein made are true and correct to the best
of my knowledge and belief.

[Notarial Seal]

a?-
NOTARY PUBLIC FOR OREGON

My commission expires 2’2707é ...........
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UNITED STATES POSTAL SERVICE
OFFICIAL BUSINESS

SENDER INSTRUCTIONS
Print your name, address, and ZIP
Code in the space below.

e Complete items 1, 2, 3, and 4 on SE—
the reverse. M@
¢ Attach to front of article if space
parmits, otherwise affix to back
of article.

PENALTY FOR PRIVATE
e Endorse article “Return Receipt

USE, $300
Requested’’ adjacent to number.
RETURN Print Sender’s name, address, and ZIP Code in the space below.
o

WATER RESOURCES DEPT.
3850 POR 0AD N.E,
SALEM, OREGON 97310




.SENDER Complete items 1 and 2 when additlonal services are desired, and complete items 3
and 4.
Put your address in the “RETURN TO’ Space on the reverse side. Fallure to do this wlll prevent this
card from belng returned to you. The return recefpt fee will provide you the name of the person
v he f very. For additional fees the followlIng services are available, Consult
postﬁlter for fees and check box{es) for additional service(s) requested.
1. Show to whom dellvered, date, and addressee’s address. 2. O Restricted Delivery
1(Extra charge)t t(Extra charge)?t
3. Article Addressed to: 4. Article %mber ﬂL{—»
M. Glic
31 ChﬁPdT L k KY‘ Cre—— .| Type of Services---=-
agen, remaine, ieger, %}ngﬁtered O Insured
Schmeer & Neill Certified O cop
2300 First Interstate Tower O Express Mail
Portland s OR 97201 ' Always obtain signature of addressee
or agent and DATE DELIVERED.
81 Sigriature — Addressee 8. Addressee’s Address (ONLY if
X ~  requested and fee paid)

PS Form .3811, Mar. 1987 - * useg__rwayz'ég th-; *WC ‘R@BNWHPT



NEIL GOLDSCHMIDT
GOVERNCR

Water Resources Department
3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE 378-3066

y
January 19, 1988 /

Richard M.Glick

Ragen, Tremaine, Krieger,
Schmeer & Neill

2300 First Interstate Tower

Portland, CR 97201

Chet Smith, Secretary

Pocahontas Farmers' Ditch Company
PO Box 843

Baker, OR 97814

REFERENCE: Transfer Application 5665, City of Baker

A true copy of the Water Resources Jirector's final order document
in the matter of Transfer Application 5665 in the name of the City
of Baker is enclosed.

The date of service is the date of mailing of this letter.

Sincerely,

JAMES W. CARVER, JR.,
Hearing Supervisor

JWC/ jw
CERTIFIcD MAIL-----Return Receipt rRequested
. Enclosures

cc: V. Kent Searles, Watermaster, District #8

2202t



Water Resources Department

NEL GOLOSCHMIDT 3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE 378-3066

October 21, 1987

Chet Smith

Secretary

Pocahontas Farmers’ Ditch Company
PO Box 843

Baker, OR 97814

Re: Transfer Application 5665, City of Baker
Dear Mr. Smith:

This will confirm our telephone conversation on Tuesday, October 20,
1987, wherein you told me that you have not received a copy of the
proposed order in the matter of Water Right Transfer Application
5665 in the name of the City of Baker and the protest by Pocahontas
Farmers’ Ditch Company. The promised duplicate mailing of a copy
of the proposed order and cover letter is enclosed.

The date of service vhich starts the time running on the 30-day
time for filing of exceptions and objections with the Water
Resources Commission is the date of this letter. 1If excepticns
and objections are filed, they must be received in this office
by the close of the business day on Friday, November 20, 1987.

Sipcerely,

(A

mes W. Carver, Jr.
earings Supervisor

cc: Richard M. Glick, Attorney at Law
Kent Searles, Watermaster,District 8

CERTIFIED MAIL, RETURN RECEIPT REQUESTED
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RONALD K. RAGEN
RICHARD D. ROBERTS
DIARMUID F. O'SCANNLAIN
WATSON D. ROBERTSON
JAMES K. NEILL,JR.
DOUGLAS R.COURSON

D. CHARLES MAURITZ
CHRIS L. MULLMANN
GARY M, ANDERSON
RODNEY E.LEWIS, JR.

RAGEN, ROBERTS, O'SCANNLAIN, ROBERTSON & NEILL
LAWYERS
1600 ORBANCO BUILDING
1001 S.W. FIFTH AVENUE
PORTLAND, OREGON 97204-1157
TELEPHONE (503) 224-1600
TELECOPIER (503) 223-7732

PATRICK G. BOYLSTON
WILLIAM R. MILLER, JR.
RICHARD M. GLICK
DOUGLAS E.GOE
TIMOTHY R. VOLPERT
THOMAS S. HILLIER
MARK F. LEROUX
PAMELA S. STEBBEDS
HUNTER B8, EMERICK

VICTOR D. STIBOLT
HARVEY W. ROGERS

WILLIAM A, MARTIN
OF COUNSEL

July 3, 1985

J-5665

WASHINGTON, D. C. OFFICE
SUITE 800
REGENT OFFICE BUILDING
2300 M STREET, N. W.
WASHINGTON, D. C. 20037
(202) 333-6400

WALTER H. EVANS, I1
OF COUNSEL

Mr. Larry Jebousek
Water Resources Department
Mill Creek Office Park

RECEIVED

o)
555 - 13th Street, N.E. JULjﬁf 1385
Salem, Oregon 97310 W@'}'@R RESYURCES DEPT
. “~§AL§M,6ﬁxcoa
Re: City of Baker
Dear Mr. Jebousek:

Enclosed please find an Application for Transfer of
Water Right, together with our check in the amount of $85.00
for the appropriate filing fee. The City seeks to change its
point of diversion with regard to Marble Creek and Marble Spring,
and encloses with its application (a) a map showing the existing
City water system, (b) a detail map showing locations of the
original Marble Spring and Marble Creek diversions, the relocation
of Marble Creek and the Marble Creek diversion, and (c) a photocopy
of the City's Certificate of Water Right.

Enclosed also is a copy of the Application which we
would appreciate your stamping "received" and returning to us
in the self-addressed envelope provided. We would further appre-
ciate your attaching to the returned copy of the Application
your receipt for the filing fee.

1 Please send copies of any official correspondence
or notices to the undersigned and to Mr. Timothy M. Collins,
City Attorney, P.O. Box 650, Baker, Oregon 97814. If there
is any further information you require, please do not hesitate

to ask. Thank you for your assistance.
Very truly yours,
RAGEN, ROBERTS, O'SCANNLAIN,

ROBERTSON & NEILL

Richard M.

RMG:dw

Enclosures

cc: James L. Adamson

Timothy M. Collins
V. Kent Searles, Watermaster



COURTY QOF BAKER

CERTIFICATE OF WATER RIGHT.
THIS IS TO CERTIFY, That THE CITY OF BAKER
of Baker. State of OREGON, has a right to the use of

5.0 sec. ft. of the waters of Goodrich Creeck, 0.5 sec. ft. from Coyote Springs,
5.0 sec. ft. from Little Mill Creek, 5.0 sec. ft. from Big Mill Creek, 0.5 sec.
ft. from Hawk Springs, 1.25 szc. ft. from Little Herble Creek, 5.0 sec. Tt. from
Big Marble Creek, 0.625 sec. ft. from Campers Springs, 0.5 seec. ft. from Herman
Springs, 5.0 sec. ft. from Big Salmon Creek, 0.625 sec. ft. from Henry Springs,
0.625 sec. ft. from Finley Springs, 0.5 sec. ft. from Little Salmon Springs,
1.25 sec. ft. from Little Salmon Creek, 0.625 sec. ft. from Slum ¥own Springs,
0.5 sec. ft. from Rock Springs, 0.5 sec. ft. from North Prong of Washington Gulch,
0.5 sec. ft. from Niddle Prong of Washington Gulch, 0.5 sec. ft. from South Prong.

of Washington Gulch, 0.625 sec. ft. from Con Springs, 0.25 sec,,_;t. rroa Byan Springs
and 3,75 sec. ft. from Elk Creek with a date of priority of 1962; 1.?..5 -ascs Tt Of /867
the waters of Gee Creek, 6.25 sec. ft. from Goodrich Creek, 8,25 sec. ft. from Mill :
Creek and 5,00 sec, ft. from Marble Creek with a date of priority of 18683 and
storage in Goodrich Creek Reservoir, from Goodrich Creek with a date of priority of »
19013 for municipal purposes within the City of Baker, Baker ctmn't:ar, Oregon, § L?S

o @'1&31 _

and that sald right has been confirmed by decree of the Circuit Court of the State

of Oregon for Baker County, &nd the said decree entered of record at Salen, in. the
Order Record of the STATE ENGIREER, in Volume 6, at page 291.

A""u
ob P of Divof Il :zscp,{‘,.,,;n f )
Goodrich Ck=-5Sp-2r Vol.t /ﬂ‘

# G128

V4
And said right shall be subject to all other conditions and limitations contained
in saild decres.

WITNESS the signature of the State Engineer,
affized this 22nd day
of April, 1932,

CHAS. E. STRICKLIN
State Engineer.

Recorded in State Record of Water Right Certificates, Volume 98 , Page 9608.

AN

)

T-5¢ ‘5 Fo0 NARELE (R



COURTY OF BAKER

- e wm . = -

CERTIFICATE OF WATER RIGHT.
THIS IS TO CERTIFY, That THE CITY OF BAKER
of Baker. State of OREGON, bas e right to the use of

5.0 sec. ft. of the waters of Goodrich Creek, 0.5 sec. ft. from Coyote Springs,

5.0 sec, ft. from Little Mill Creek, 5.0 sec. ft. from Big Mill Creek, 0.5 sec.

ft. from Hawk Springs, 1.25 sec. ft. from Little Marble Creek, 5.0 sec. Tt. from

Big Marble Creek, 0.625 sec. ft. from Campers Springs, 0.5 ses. ft. from Hermen

Springs, 5.0 sec. ft. from Big Salmon Creek, 0.625 sec., ft. from Henry Springs,

0.625 sec, ft. from Finley Springs, 0.5 sec. £t. from Little Salmon Springs,’

1.25 sec. ft. from Little Selmon Creek, 0.625 sec. ft. from Slum fown Springs,

0.5 sec. ft. from Rock Springs, 0.5 sec. ft. from North Prong of Washington QGulch,

0.5 sec. ft. from Middle Prong of Washington Gulch, 0.5 sec. ft. from South Prong.

of Washington Gulch, 0.625 sec. f£t. from Con Springs, 0.25 sec. ft. frou Byan Springs

and 3.75 sec. ft. from Elk Creek with a date of priority ct/1962;) 1.25 sec. ft. of /4027
the waters of Gee Creek, 6.25 sec. ft. from Goodrich Creek, 6.25 sec. ft. from M1l

Creek and 5.00 sec. ft. from Marble Creek with a date of pri.ori.ty of 18683 and

storage in Goodrich Creek Reservoir, from Goodrich Creek with a date of priority of w
19013 for municipal purposes within the City of Baker, Baker onnty, Oregon, < L'*L‘

) @1.31

and that said right has been confirmed by decree of the Circait Court of the State
of Oregon for Baker County, &nd the said decree entered of record at Salen, in the
Order Record of tha STATE ENGINEER, in Volume 6, at page 2¢l.

R

v f 1 agefs from
Ch P of Divaf 276 M\g

G!’D(‘Y\CL\ Ck- Sr- or Vol p
= 3125

And said right shall be subject to a1l other conditions and limitations contained
in said decree.
WITNESS the signature of the State Engineer,
affizxed this. 22nd day
of April, 1932,

CHAS. E. STRICKLIN
State Engineer.

Recorded in State Record of Water Right Certificates, Volume 9 , Page 9608.

-,

y
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RONALD K. RAGEN
RICHARD D. ROBERTS
DIARMUID F. O'SCANNLAIN
WATSON D. ROBERTSON
JAMES K. NEILL, JR.
DOUGLAS R.COURSON
D. CHARLES MAURITZ
CHRIS L. MULLMANN
GARY M. ANDERSON
RODNEY E.LEWIS, UR.
VICTOR D. STIBOLT
HARVEY W. ROGERS

WILLIAM AL MARTIN
OF COUNSEL

Mr. Larry Jebousek
Water Resources Department

RAGEN, ROBERTS, OSCANNLAIN, ROBERTSON & NEILL
LAWYERS
1600 ORBANCO BUILDING
100! S.W. FIFTH AVENUE
PORTLAND, OREGON 97204-1157
TELEPHONE (503) 224-1600
TELECOPIER (503} 223-7732

July 3, 1985

T-SE£65

Mill Creek Office Park

555 - 13th Street, N.E.
Salem, Oregon

Re:

Dear Mr.

97310

PATRICK G, BOYLSTON
WILLIAM R. MILLER, UR.
RICHARD M, GLICK
DOUGLAS E. GOE
TIMOTHY R. VOLPERT
THOMAS S, HILLIER
MARK F. LEROUX
PAMELA S. STEBBEDS
HUNTER B. EMERICHK

WASHINGTON, D. C. OFFICE

SUITE 800
REGENT OFFICE BUILDING
2300 M STREET, N. w.
WASHINGTON. D. C. 20037
(202 333-6400

WALTER H. EVANS, Tl
OF COUNSEL

RECEIVED

JULS 1985

WATER REseynces DEPT

SALEN, QsikgoN

City of Baker

Jebousek:

Enclosed please find an Application for Transfer of
Water Right, together with our check in the amount of $85.00

for the appropriate filing fee.

The City seeks to change its

point of diversion with regard to Marble Creek and Marble Spring,

and encloses with its application (a)
City water system,

a map showing the existing
(b) a detail map showing locations of the

original Marble Spring and Marble Creek diversions, the relocation

of Marble Creek and the Marble Creek diversion, and (c)

of the City's Certificate of Water Right.

Enclosed also is a copy of the Application which we
would appreciate your stamping "received" and returning to us

in the self-addressed envelope provided.

We would

further appre-

ciate your attaching to the returned copy of the Application
your receipt for the filing fee.

Please send copies of any official correspondence
or notices to the undersigned and to Mr. Timothy M. Collins,
City Attorney, P.O. Box 650, Baker, Oregon 97814.
is any further information you require, please do not hesitate

to ask.

RMG:dw
Enclosures
CcC:

Thank you for your assistance.

Very truly yours,

RAGEN, ROBERTS,

If there

O'SCANNLAIN,

ROBERTSON & NEILL

20/

Richard M.

James L. Adamson

Timothy M. Collins
V. Kent Searles, Watermaster

a photocopy
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WATER RESOURCES DEPARTMENT INTEROFFICE MEMO

To:

TauEs W. CAeVER | Tk . Date: 4,sus7 2¢, /585

From:  Apor S=aeleS

Subject: FIor 68/88 ¢ T- 565

1} el o7 BE AVA/MBLE o AaTIEOY A MHEARING PICTAIV/D
o5  THE ABOVE YEOTIOVEY FILES  BEFWESAN SEVIEABER 27 7A

THHKS A OcTeBEX 2O07H DLs T VYRATION _

o

RECEIVED

AUGZ2 81985

WATER RESOURCES DEPT
SALEM, OREGON



TO.

FROM:

SUBJECT: Water Right Transfer Application 5665

&

Contains

Recycled

Materials
81.128.1387

RECEIV,

STATE OF OREGON JUL2 41385 |NTEROFFICE MEMO
VWATER RESOURCES DER1
SALEM, OREGON

TRANSFER SECTION, WATER RIGHTS DIVISION DATE: = 222/3'5

WATERMASTER, DISTRICT NO.

(signature)

for change in POU _POD Use of water

In the name(s) of CITY OF BAKER

In my opinion (assuming the water right is valid), the proposed change

MAY BE MADE WITHOUT INJURY WOULD RESULT IN INJURY* to an existing water right.

*The approval of this transfer application would result in injury to other water

rights because 5&4“9 MM E  sf-EA7 24 b T2 SEFTTILE LS TE
55&232&“ é:g:ﬁg:zzzzs g ersiec 7es o 3: VTV e

cf]'T1/SS (”

The existing right may not be valid because

Headgate notices HAVE VE NOQ been issued for diversion from the source(s) which
serve(s) this right.

If for change in point of diversion, is there any intervening point(s) of diversion

between the authorized and proposed points of diversion? /Qép _
{(yes or no)

In my opinion, the order approving the subject transfer application should include the
following in regard to the approprlator installing suitable measuring devices in the
diversion works:

(1) PRIOR to the diverting of water at the new point of diversion ...

L/”(Z) WHEN IN the judgment of the watermaster it becomes necessary ...

The enclosed copy of the transfer application and map(s) is for your records.

6P*75683.125



TO:

FROM: ** ,(/EA)T SEroriES //57'#3 .

STATE OF OREGON INTEROFFICE MEMO

TRANSFERS, WATER RIGHTS DIVISION DATE: -\ g ¥ )) , 1995.

RESEIVED

SUBJECT:  WATER RIGHT TRANSFER APPLICATION NO. 7 — S5££S JUL 1551385

81.125.1387

IN THE NAME OF Crrv oF Barsx WATER REBOURCES pEpY

SALEM, GREGGH

In my opinion the proposed change _in 2 AF

Ao ra Y /0/‘]
MAY BE MADE WITHOUT INJURY ~WOULD RESULT IN INJURY* tO~\gn existing water right.

Headgate notices HAVE\ HAVE NOT

een issued for diversion from the sources which

serves this right.

If for change in point of diversion, is there any intervening point of diversion

between the authorized and the proposed points of diversion? 11%3
(yes or no)

In my opinion, the order approving the subject transfer application should include

the following in regard to the appropriator installing suitable measuring devices

ax.

)  PRIOR to the df?;rting of water at the new point of diversion .

in the diversion works:

v//12) When in the judgment of the watermaster it becomes necessary .

* The approval of this transfer application would result in injury to other water
rights because__&z&gs IR INGE _SHouty BE HELD.
MMM_A&M&;M_M

ole)” ”, v/ 1042 70 LI ESTOOE 2 Y 2o P =K SBIHOU O?pm
W AV VTPV D 22 : AHCIO7 AAKAAE L /n,- CO,
HAS FIED ow MeeBrE SroNe AP CITV Wil PLOTES T

THEIR. APPLICATION o«  THE 7oy CB. wirl Mas7 LIKES
JROTEST TS Ts. OF WarerE (o o Mampls Sorwte

LACE COF XSE |UDYICATES [AVD ouTs/pE oF &/7V wow BT
TR SurfE OUIS/FPE o C/7Y A7 7745 OF PECEEE.

7
Watermast gnature or initials

/{/o‘/‘ SurE Abed7 PRIOZ2ITY PATE .
Silentey BE [BR6Z wor /1868



378-30%4

July 9, 1985

Richerd 1. Glick

Ragen, Roberts, 3'Scannlsin
Robertson and HNeil)

1500 Orbance Building

1001 5V 5th

Portland, 3R 97204

Dear Mr., Glick:

REFEREMNTE: Flle T-5665

The City of Baker VWater Right Transfer Applicetion for approval of e
change in point of diversion of water from lderble Creek, tagether with
supnorting data and fees in the amount of $85, was recelved on July 3,

1985 Dur Receipt 46775 is anclosedh

By copy of this letter, we are asking the Wetermaster for hiz ususl report
regarcing the pronoserd change.

Yihen exemination of the application and supporting data haz been
completed, you will be advised of any matters requiring vour further
attention prior to consideration of the application for approvals

Please refer any correspondence to File T-5665.

Sincerely,

SA?\/SUE.L R ALLISON
Supervisor
Transfer Section

SRAwpe

cc: V. Lent Searles, Watermaster
ity of Baker

enclosyre

DOS6/E
93990



REGEIVED

1385 Item 14:
WATER RESOURCES DEPT Application for Transfer
. M OREGONM o{:' Water Right of

City of Baker

[-5665

STATEMENT OF NEED FOR CHANGE

IN POINT OF DIVERSION

The City of Baker operates a municipal water supply
system serving approximately 10,000 residents. The City has
two primary sources of water. The first is the Baker City Water-
shed located on the east side of the Elkhorn Ridge. The watershed
includes approximately 10,000 acres owned by the City and the
U.S. Forest Service. The watershed is supplemented by a deep
well located at the Clty S reservoir. Together, these water
sources provide a maximum capacity of approximately 9,000,000
gallons per day. Figure 1 is a map showing the location of
the Baker City watershed in relation to the City of Baker, and
the location of the various points of diversion.

A critical water source within the watershed is the
Marble Spring diversion. The City acquired rights to the use
of Marble Creek circa 1900. The right to Marble Creek is for
five cubic feet per second (cfs), and has a priority date of
1868. The right was confirmed in the Powder River Decree of
1918, and reaffirmed in the City's Certificate of Water Right,
issued by the State Engineer on April 22, 1932 (see enclosed
Exhibit 1).

In 1916, the City developed facilities to capture
Marble Creek waters at their source, Marble Spring. As a result
of limestone quarry operations in the late 1950's to early 1960's
which disrupted the flow of Marble Creek and Marble Spring,
the City relocated its spring diversion. The area in which
the original and new spring diversion are located is quite steep.
The location of the new spring diversion was determined by digging
up the ground in order to follow the source of water up the
hill several hundred feet until the water was found to issue
from a solid rock wall. The City installed a perforated pipe
at this rock wall which collects the water and carries it directly
into a City pipeline which continues on to the City's aquifer.
This arrangement has continued without interruption since 1971.
Figure 2 is a detail map showing the locations of the original
and relocated spring diversions.

There can be no doubt that Marble Spring - either
at the old or new diversion point - is tributary to Marble Creek.
A visit to the site reveals that there is but one source of
water at that location, the spring, and the water issuing from
the spring has no alternative drainage than the Marble Creek
channel.



The City's diversion from Marble Spring has never
exceeded the 5 cfs authorized in its Water Rights Certificate
for Marble Creek. The City's technical services personnel believe
that 5 cfs is the maximum output from the spring.

Marble Spring is an extremely important resource to
the City of Baker. Since water from the City watershed is brought
to town by a gravity system, the water has a low production
cost. The quality of the water is excellent, and chlorination
is presently the only treatment used. During the spring thaw
and after heavy storms, water from other sources within the
watershed has high levels of turbidity, which sometimes renders
this water unfit for domestic purposes. The use of water from
Marble Spring is critical since many times it is the only source
of useable surface water during the periods of high turbidity.

The City well, constructed in 1977, represents a supple-
mental source of water for the City. The well has a capacity
of 2400 gallons per minute (gpm) or 3.5 million gallons per
day (mgd). While the water quality from the well is good, it
is inferior to Marble Spring water. The temperature of the
well water is 68 degrees Fahrenheit. Manganese concentrations
exceed State minimum standards and the total dissolved solids
are slightly high. By itself, the well water is relatively
undesirable for domestic use. Currently, the City blends the
well water with watershed water when system demands exceed water-
shed supply or when watershed water quality is poor.

At the time of the limestone quarry development, the
mining operations took place in the gulley formed by Marble
Creek, and the mining company rerouted Marble Creek from its
original channel into an adjoining gulley called Marble Gulch.
The diversion away from the old channel was located approximately
a quarter mile above the City pipeline and the length of the
diversion, between the original channel in Marble Creek to the
new channel in Marble Gulch, is some 200 yards. The City currently
uses Marble Gulch as a conduit for spring water. The City intends
either to install measuring devices to confirm that it does
not take Marble Gulch waters that the City has no entitlement
to under its Marble Creek right, or to file a new water right
application for the use of Marble Gulch waters.

The purpose of the current Application for a Transfer
of Water Right is to conform the City's recorded water rights
to the actual use of the water that has occurred with only slight
modification since 1916. The City does not with this filing
request increased diversions or any changes in use.
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RAGEN, ROBERTS, O'SCANNLAIN, ROBERTSON & NEILL

RONALD K. RAGEN
RICHARD D. ROBERTS
DIARMUID F. O'SCANNLAIN

WATSON D. ROBERTSON
JAMES K. NEILL, JR.

DOUGLAS R.COURSON
D. CHARLES MAURITZ
CHRIS L. MULLMANN
GARY M. ANDERSON
RODNEY E.LEWIS, JR.
VICTOR D. STIBOLT
HARVEY W. ROGERS

WILLIAM A. MARTIN
OF COUNSEL

Mr. Larry Jebousek
Water Resources Department
Mill Creek Office Park
555 - 13th Street, N.E.

Salem, Oregon

97310

LAWYERS
1600 ORBANCO BUILDING
100! S.W. FIFTH AVENUE

PORTLAND, OREGON 97204-1157

TELEPHONE (503) 224-1600
TELECOPIER (503) 223-7732

July 3, 1985

T-SE££5

Re: City of Baker

Dear Mr. Jebousek:

for the appropriate filing fee.

PATRICK G, BOYLSTON
WILLIAM R, MILLER, JR.
RICHARD M. GLICK
DOUGLAS E. GOE
TIMOTHY R. VOLPERT
THOMAS S, HILLIER
MARK F. LeROUX
PAMELA S. STEBBEDS
HUNTER B. EMERICK

WASHINGTON, D. C. OFFICE
SUITE 800
REGENT OFFICE BUILDING
2300 M STREET. N. W.
WASHINGTON. D. C. 20037
(202} 333-8400

WALTER H. EVANS, IT
OF COUNSEL

RECEIVED

JULS 1985

WATER RESowRCES DEPT

SAEEM,CmmRON

Enclosed please find an Application for Transfer of
Water Right, together with our check in the amount of $85.00

The City seeks to change its

point of diversion with regard to Marble Creek and Marble Spring,
and encloses with its application (a) a map showing the existing

City water system,

(b) a detail map showing locations of the

original Marble Spring and Marble Creek diversions, the relocation

of Marble Creek and the Marble Creek diversion, and (c) a photocopy

of the City's Certificate of Water Right.

in the self-addressed envelope provided.

Enclosed also is a copy of the Application which we
would appreciate your stamping "received" and returning to us

We would further appre-

ciate your attaching to the returned copy of the Application
your receipt for the filing fee.

City Attorney, P.O. Box 650, Baker, Oregon 97814.

Please send copies of any official correspondence
or notices to the undersigned and to Mr. Timothy M. Collins,

If there

is any further information you require, please do not hesitate

to ask.

RMG:dw
Enclosures

ccC:

James L. Adamson
Timothy M. Collins

Thank you for your assistance.

Very truly yours,

RAGEN, ROBERTS, O'SCANNLAIN,
ROBERTSON & NEILL

A,

Richard M.

V. Kent Searles., Watermaster
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_ COUNTY OF BAKER

CERTIFICATE OF WATER RIGHT

THIS I8 0 CERFI, Tt TR G OF BAKR-
Baker | State of . m,?%’/y . basa right to tha\ueuf

“ 3
5.0 sec. ft. ‘fﬂ' lers of Goodrich Creek, 0.5 sec. ft. from &ygh Springs,
5.0 see. ft. from Littl  MI11 Creek, 5.0 sec. ft. from Big M1l Creek, 0.5 sec.

’ 3 : - : W ‘ ‘\ ,‘-“ : ‘ ‘
e e et e
the said decree entered of record at Salem, in
ER, in Volume 6, at page 20l. . o s i ‘
e i W asefifes f
e o g‘" Z“‘.’i%:_ fs,,.af‘vml-n;p”‘f-""- 56’44\5
oo e ;

@b Pt of Div.oF &
Marbe ) Cre ek - Sy

c.(swclrvm |
g ar, Yol+/3, fﬂ /7

And said right shall be subject to all other conditions and limitations contained
Lk TR A G AR

| WITHESS the signature of the State Englacer,
e dpril, B2

Y

_CHAS. E. STRICKLIN

Becorded in State Record of Water Right Certificates, Yoluwe 9 , Page W-

bl fa 1 ) R S NG
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CERTIFICATE OF WATTR rRIGL?Y.

THIS IS TO CERTIFY, Th:t THE CITY OF BAKIR
of ~ Bakur State of 0 fiCR, Bz & richt to the uso of

540 sec. ft. of uhe waturs of Joolrich Creck, 0.5 zec. ft. tml Coyote Springs,
5-0~aec. ft. from Littlo Mill Creek, £.0 gcc. ft. from 3ig {1l Creek, 2.8 sec.
ft. irom Hawk Springes, le2-usc. £t. T=ow Little furhle Cr ck, 5.0 sec. ft. fros
Blg Uzrble Creek, 0,625 sec. fu. from Campers JSprings, 0,5 500, ft. from Hermen
<prings, 6.0:8ec. ft. from Dig calman Crevk, 9uG.§ .ec. ft. froe Heary Spring-,
382§ sec. ft. from Finley Springs, @.5 sec..ft. from Little Salmon 5 prhge,
“1425 Wec. ft. from Litlle culmun Lrcéx, 9uE5.pec. ft. from Slun Town /prirgs,
0.5 d@ec, "t, frea Rock Springs, O.b-sec. £t fiom North Prong of Wasningtos Guleh,
“eB.8ecs o from Wudile Prvag of ¥usaingtog Culch, Q.5ieer. ft, from South Prong
“of 'nu!unguu Gulch, Q.625 eec. ft. fros Con Springs, Q.25 sec. r t‘rc- Bram Springs
and 3,75 sec. ft. froll Elk Creek with & Gzte of priority of Yé85 voe, ft. of

"‘ the waterg.of.Gee Creek,/8.25.0ec, ft. from Goodrich Creek,’ .2 m. ft. from W11

- Greck and §,00 sec. r't, from Eurble Creek wiik & Jote of priority of 1868; ead
,.“ starage in Gondrich Creek Roscrvoir, from Goodrich Creek with a date of priority or K

901; tor lmlchal pnrpo.sca within the CLYy of .sf.kv“. N kee cun(,,r. Oregor:,

and. that sald right has been confirmed by decre: of the Circult Court of the Ctute
of Orcgon for Baker Gounty, .ac Lo sulu deeree entcere! of record at u_leu, in the
Order Record ot t.he S"'ATE mm-;m, in Volm 6, at page- 0. - ;

And saty pright shall be subjoct to all olier coniitivns ac llait.il.n. centelned .

) in u&id dﬂc.rl [-

FITLRSS wue siynuture of the . tu'e inglincer,
effized tulc . Iome day
" of April, 1972,

CH.-. 5. TRICR.IH
Jtuie Engineer.

9 , Pye 9604

Recorded in Stnte Record of iater wigat Certiiicsics, Volume

gl
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16.

FS545

Contest #5. The Sity o} Baker, a munic {pal corporation, contestant, V8.
Gardrer & Stuchell, “ountain Seacat and arthur Swift, contestees was called for hear-
ing on the 1l2th day c;f May, 1915, and contestees each appeared before the “uperintendent
of Water Vivision No. 2, acknowledged the priority right of conmtestmt and refused to
appear further in this contest. It further appeared that oontestees were eagh served
with notice of the hearing of such contest on the 25th day of March, 1914, and that
the City of Baker has the following rights to the use of water. *hat in the year
1862, water rights for mining purposes were initiated and thereafter the Auburn Cansl
was constructed for the purpose of utilizlng such vwater rights, That the duburn Canal
diverts the waters of a number of streams baginning in the SW; of the SW; of Sec. 34
?, 8 S. R. 38 E, W, M., at Goodrich Cresk, diverting five sedond feet; thence said

canal runs in a southeasterly direotion and takes water from the following springs

and streams and in the following amountss Coyote Springs, 0.5 sec. fte; Little Mill

Creek 5 sec. ft.; Big Mill Creek 6 sec. ft.; Hawk Springs 0.5 sec. ftj Little larvle

Cregk 1.26 sec. ft.; Big Marble Creek 5 seo. ftej. Campers Springs 0.625 360. ft.}

Herman 8prings 0.5 sec. ft.; Big Sal‘:/non Oreek 5 se0. ﬂ':.; Eenry SBprings 05626__‘:30. 2Ley

e ~—
Tinley Springs 0.628 sec. ft.} L_i_ttle Salmon Springs 0.6 Bec. fte; E;‘E_Evle_‘s_ayion Creek

« Tty North Prong of

1.25 seos ftej Slum Town “prings 0.625 sec. ‘ftey 339_: f’_gzinga Of_ 860

1gh 0.5 sec. ft.; Middle Prong of Washington “ulch 0.5 sec., ft.; “outh

Prong of Washington Yulch 0.5 sec. ft.; Con Springs 0.685 sec. ft.j Bysm Springs 0.25 sec.

ft.3 Elk Creek 3.75 sec. ft.; being & total of 39.25 seo. f%, That in the year 1862 and

after the appropriation for the Auburn Canal, a water right was ini‘tiatéd through the
Kelly Ditch for 6.25 sec. ft. from Mill Creek and .26 sec. ft. from Marble Creek, That
in 1868 a water right was initiated through the Nelson or Newton & Sturgill Ditch for 1.28
860, ft. from Gee Creak,. 6.26 seo. ft. from Goodrioch Creei: 6426 B0, ft. from Kill
Creax and 5 sec. ft. from Marble Creek; that each of :aid water rights wers perfeoted
and the water appliéd to a beneficial use in plac'ex' mining and sugh use continued
until the years 1899 to 1901, during which years the Auburn Canal and the Nelson Ditch

togethsr with the water rightas connected therewith wers transferrad to the City of Baker 303

who is the present ovmer thervof and the Kelly Ditch and the water rights connegtsd

therswith were transferred to The Pocahontas Mining & Irrigation Company, who is the

present owner thereof. That the City of Baker proceeded to change the use md the
place of use of the waters under such water rights to municipal purposes. That in
meking such change it was necessary to expébnd large amounts of money and time and
during such time said oity leased some of the ditches and rights for irrigation
purposes. That said Pocshontas Mining & Irrigation Company ochanged the use and
plece of use of the water through said Kelly ditch to irrigation.' That such dhanges
did not infringe upon any other rights and the transferees of said rights seocured
by such transfers sald water rights with their respective dates of priority.

That since the purchase of the ditches and water rights by the City of
Baker a8 aforesaid and until the deoision of the Supreme Court of the State of
Oregon in ths case of Sherred vs. City of Baker, 63 Ore, 28, said City leased a part
of the waters olaimed under said water rights to the Pocahontas Farmers Ditch
Company; thst sinoe said decision of the Supreme Court the City of Baker has not made
any use of that part of the waters heretoforsleesed to said ditch company. That
said City of Baker has, sinoce the purchass of said water rights always used a part of
sald water; that all of the partiss using water from said streams have at all times
recognized the rights of the City of Baker as being prior to any of sald water users
and all of the improvements upon all of their farms have been made under conditions
ocreated by such recognition in such rights. That the deolsion of the Supreme Cowt
of the State of Oregon in the case of Bowen et al. vs, Spaulding et al., 65 Ore. 392
and in the oase of Sherred, vs. Baker City, each recognized the »ight 9f vhe Fivy 8F
Baker as being sbsolute and prior to s}l others using water fYom sa 4 HEreaan,



4aring 4udn im0 5814 50y 104008 some of the @iches and rights for trrigattom
purposes. That sa{d Pocshontas Min'ng & Irrigation Company ochanged the use and
place of use of the water through sald Kelly ditch to irrigation. That such dhanges
did not infringe upon any other rights and the transferees of sald rights secured

by such transfers said water righte with their respeotive dates of priority.

That since the purchase of the ditches and water rights by the City of
Baker as aforesaid and until the decision of the Supreme Court of the State of
Oregon in the dase of Sherred vs. City of Baker, 63 Ore. 28, said City leased a part
of the waters claimed under sald water rights to the Pocahontas Farmers Ditch
Company; that sinoce said desision of the Supreme Court the City of Baker has not made
any use of thet part of the waters herstofure—temsed to said ditch company. That
said City of Baker has, since the purchase of said water rights always used a part of
sald water; that all of the parties using water from sald streams have at all times
recognlzed the rights of the City of Baker as being prior to any of said water users
and all of the improvements upon all of their farms have been made under conditions
oreated by such recognition i{n such rights. That the deoision of the Supreme Court
of the State of Oregon in the case of Bowen et al. vs. Spaulding et al., 63 Ore. 392
and in the case of Sherred, vs. Baker City, each regognized the right of the City of
Baxer az being absolute and prior to all others using water from said streams.

The amount of water as herein set fotth as having been appropriated from
several strsams for the water rights now owned by said City of Baker is hereby reserved
end expressly oonfirmed unto said City of Baker forever as of the dates of priority ;a
herein set forth,

That heretofore said Pocahontas Mining & Irrigation Company and said City

of Baker mnde and entered Iinto an agreement, in writing, respecting the water rights of

Marble and X111 Creeks, wherein and whereby it was agreed that whan watsr was used

ihrough said duburn Canal that all the water rights above the intake of said cangl

should belong exglusively to said City of Baker. (Phn&aﬂmur1he‘!nter'ix'not'used through

said Auburn Canal that all the water rights sbove the intake of ssid oanal should belong-

axslusively-to -said City of‘Bnkar;)'Igat when the water 18 not used through said canal

when the flow of water in said Marblie Creek is under 500 miners inchees said water in

3 .
Marble Creex shall be divided equally and,when the flow in Mill Creek is under 500 inches

miners measurements said water in Mill Creek shall be divided equally so long as the flow in

Marble Cresk is over 500 1nch954 said Pooahontas Mining & Irrigation Compsmy shall be entitled.

to the first 250 inches and said City of Baker to the balance of the flow of said. stream,
and when the waters of sald creeks are used hy the city of Baker through said Auburn Caal
the said Pooahontas Mining & Irrigation Company shall have the first right to the use of 3()4
250 inches of the waters flowing in each of said Marble and Mill Creeks below said Auburn
Canal after the same flow past said cannl and the rights to the use of all above said
quantity so flowing shall belong to the City of Baker.
That said stipulation as to the rights of said City of Baker shall be givae
full force in the distribution of water, provided that in no case shall the amount of
water takxen from said creeks exceed the amount of the apprbprintion from said )ill and

Marble Treeks as hereinbefore set forthe
18.

Contest #6. The City‘of Baker, a muniéipal oorporatio#, contestant’v,
Fred Cole and R. W. Littlefield, contesteses, was stipulated to the effect that the oon~
testant has the first and prior rights, as against the oontestees to the full flow of
the waters of Elk Creek, and it appearing that the Cole & Littlefield appropéiation was
made a8 of date 1865 from Elk Creek, such appropriation was after the appropriation to
whioh the City of Baker, the oontestant, has succeeded in its rights as is more fully

set out in Finding #15. It further appears that R. W. Littlefield hss succeeded to the

rights of D. S. Littlefield, as administrator.

17.



18.

Gontest #8., Henry H. Moody, Geo. M. Moody, Bertha Morrison, Dan W. Jomes,
Mrs. O. 8. MoCarty, Henry L. Zeigler, Carl C. Mason and C. S. Summers, sucessors to heirs
of Charles and Zarissia Zéigler, deceased, contestants, v. Catherine D. Vernon, now Cathe
erine D. Owens, contestee, was stipulated to the effeot that ocontestants and eadh of them
bave rights to the use of the water of Little Eagle Creek, a tridutary of Powder River,
prior in time and superior in right to that of the gontestes. That by said stipulation
the dates of priority of sald oontestee has been waived, and the water shall be dis-

tribvuted by the water master in accordance with said stipulation, and this deores.
y _19.

Contest #9. City of Baker, & munioipal corporation, contestant, v. Jomm

Steiger, Estate of Perry Baisley, Hattle Baisley, executrixz, J. H. Baisley and S. B.

_Baisley, ocontestees, was stipulated to the effaect that the contestant is the owner of

the Auburn Canal and water wights appertaining thereto, and the oontest;es are the
owners of the Upper Never Sweat Ditch and Lower Never Sweat Ditoh, and the water rights
used through said ditches. That their predecessors in interest of said ditches and water
rights settled their rights in a case in the Cirouit Court of the United States for the
Distriat of Oregon, entitled David McClure, Jr., complainant, vs. Moses Carpenter, de-
fendant, and that the relative rights to the use of water through said ditches was
Wt.he;eﬁy» séttlcd, and that said deores so settling aad d rights should determine the rights
of sald contestent and contestce. That the rights of sald oontestant as heretofare found
in Pinding #15, as to the use of water from Salmon Creek through said Auburn Canal, is
prior in time and superior in right to the rights of the ocontestants herein, and the
water shall be distributed in acocordance therewith. It further appearing thet oontestes,
John Steiger, was not .served in sald Proceedings, contestant in open oourt dismissed maid

oontest as to sald John Steiger.
20.

Oontest #10. Amos Gard, contestant vs. Soss "ilson and H. Van Nordheim,
contestees, was stipulated to the effeoct that the contestant have s date of priority far
the waters claimant may divert from Beavar Creek or "illow Creek, prior in time to that
of the gontestees, and the tabulation hereinafter set forth shall so state this in acoord-
ance with said stipulation, and it further appearing that the contestant has heretofore
used the water in the irrigatidn of his premises in a manner that such water finds its
way into the channel of said credr;,-snd-said—eontestmat has so asgreed to use such water
in the future in consideration of this stipulation, the water master shall distribute

the water to said contestant under such date of priority so long as the use of such water
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- resy
That the decree of the'oircuit Oourf of the United Ststes for the Distriggﬁr
of Oregon, in ths case wherein David McCOlure, Jr., was qomplaina;t. and Koses Carpenter
was defondant, was filed with the olaims of the Perry Baisley Estnte and those df the
Baisley owners who use tne Uprer Never Sweat and Lower Never Swest Ditches, wherein

the owners of the Auburn Canal wers decreed a prior right for 350 miners inches of water,

or 8,78 second feet, That the City of Bekor has succeedsd to the rights of plaintiff,.

David MoClure, Jre, and the sald Perry Baisley Estate, J. H. Baislay, tattis Balsley,
and 8. B, Balsley have succeeded to the interests of llpses Carpenter, defendant, and

it appearing by said decree that the said Avburn Canal was constructed in the year

the use 0f water through the Auburn Canal by said City of Baker

shall be of the date of priority of 1863, 4nd it apvesring by said dacree that the

date of priority of said Baisleys is later ¢h: said dste, sald Baisleys shall have
a date of priority of not earlier than 1864, but in all cases shall be governed as to

the date by the diligence of putting the water to a beneficial use.

B4.

That the decree of tne Circult Cowt of the Stnte of Oregon for the County

of 3aker on the mandate of the Su r¢ma Tcurt of the Stzte of Oregon, in the suit of ?33
T Jv 6o Bowen and 3. C. 20wen, res;ondenrt: tnd oross appelants , 3. 3ird Spauliding and

¥« B. Vaughan, rospondents and cross appelants, Mary 2. Smith and . L. #mith, appsl=
lants, Baker Oity, a municipal cornoration, F. rranklin and k. O. H skell, respondiuts,
weg filed herein with the Statement and Proof of claiwr of the City of 3aker. It ap—

_pears from said decree that said City of Baker has established a prior right to all

the parties to sald sult for the use of the woters of Blk Creek, and it further appear-

ing that the claims of all of said other parties in said suit, set dates of priority
subsejuent to the dnates of priority claimed by said City of Baker, such dates of prior-
ity establishe’ in the tabulation hersinafter set forth, so astablishes the nriority

dates in accordance with saild decrecs.

96
Thet the rights for ths avpropriation of water for the City of Baker are
partially set forth in Finding #15, hereln. That sald City of Baker is not at the
present time using all of sald water as was appropriated to make sald rights; that

said City of Baker in the year 1901 located a reservoir site upon Goodrich Creex apd

to store the waters under said rights in said reservoir. That’ such reservoir is owned

%)
Y8
T

by the City of Baker for such storage =ud ths utilization of said waier ripghts,

That s decree of the Circult Sourt of the State of Oregon for Baker
Jounty, wherein Florence L. Sherred wos plaintiff, and the City of 3aker was dafendant,
wherein and whereby said water rights were confirmed in the City of Baker and the title

to saild weter rights was duly guleted in said city. Thet by said dscree, sald Clty of

Barer was declorsd to have no rower tc lesse the watsr under said water right, but

must 1et thie same g0 to tne rightful water user thereof. _That snid City of Baker

ghz1ll --arafore be restrzined from leasing the use of said water ocutside of the City

noll tl £0 be-restrained-from ‘iﬂﬂing the-use-of sald wmater outside of the C:jt;;

limits of the Citv of Baker, but shall use the same for muniocipal purposes and the use

of its inhabitants within said cit¥ limits. That all of said water so appropriated

and ©s descrived in szid Finding #185, is hereby reserved for the City of Baker forever.

S7.



water from Hock Creek to irrig;te 13 acres under priority date of 1901 and for mining

purposes under priority date of 1900, and that any rights claimed by contestees for sale
or power, said contestee shall secure additional permits as may be recuired by law at
time such permits are secured, and such development undertzken. That in accordance
with said stipulation, said dates are established in the tabulation herein. That the

amount of water to be used for irrigation shall be governed by the general findings as

~to the cuty cf water. Thal the amoun® of water to be used for mining shall not exceed

five second fee}, which is the present maximum capacity of contestee's ditch. That the
amount of watgr to be stored in any one year for irrigation shall not exéeed thirty
acre feet, and for mining shall not exceed seventy acre feet.
15.

Contest # 5. The City of Baker, a municipal corporation, contestant, vs.
Gardner & Stuchell, Fountain Seacat and Arthur Swift, contestees was called for hear-
ing on the 12th day of May, 1915, and contestees each appeared before the Sﬁperintendent
of Water Division No. 2, acknowledged the priority right of contestant and refused to
aﬁpear further in this contest. It further)appeared that contestees were each served
with notice of the hearing of such contest on the 25th day of March, 1914, and that
the_City of Baker has the following rights to the use of water. That in the year
1862, water rights for mining purposes were initiated and thereafter the Auburn Canal
was constructed for the purpoée of utilizing such water rights. That the Auburn Canal
diverts the waters of a number of streams beginning in the SW% of the gw%'of Sec. 34
T, 8 S, Rl‘38 E. W, M., at Goodrich Creek, diverting five second feet; thence said
canal runs in a southeasterly direction and takes water from the following springs
and streams and in the following amounts: Coyote Springs, 0.5 sec. ft; Little Mill
Creek 5 sec. ft; Big Mill Creek 5 sec. ft.; Hawk Springs 0.5 sec. ft; Little Marble
Creek 1.25 sec., ft; Big Marble Creek 5 sec. ft.; Campers Springs 0,625 sec. ft.;
Herman Springs 0.5 sec., ft.; Big Salmon Creek 5 sec. ft.; Henry Springs 0.625 sec. ft.;
Finley Springs 0.625 sec., ft.; Little Salmon Springs 0.5 sec. ft.; Little Salmon Creek
1.25 sec. ft.; Slum Town Springs 0.625 sec. ft.; Rock Springs 0.5 sec. ft.; North Prong of
Washington Gulch 0.5 sec. ft.; Middle Prong of Washington Gulch 0.5 sec. ft.; South
Prong of Washington Gulch 0.5 sec. ft.; Con 3prings 0.625 sec. ft.;)Byam Spfings 0.25 sec.
ft.; Elk Creek 3.75 sec. ft.; being a total of 39.25 sec. ft. That in the year 1862 and
after the appropriation for the Auburn Canal, a water right was initiated through the
Kelly Ditch of 6.25 sec. ft. from liill Creek and 6.25 sec. ft. from Marble Creek.
That in 1368 a water right was initiated through the Nelson or Newton & Sturgill Ditch
for 1.25 sec. ft. from Gee Creek, 6.25 sec. ft. from Goodrich Creek, 6.25 sec., ft. from

Mill Creek and 5 sec. ft. from lMarble Creek; that each of said water rights were perfected
and the water applied to a beneficial use in placer mining and such use continued
until the years 1899 to 1901, during which years the Auburn Canal.and the Nelson Ditch

together with the water rights connected therewith were transferred to the City of Baker
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who is the present owner thereof and the Kelly Ditch .and the water rights connected

£herewith were transferred to the Pocahontas Mining & Irrigation Company, who is the
present owner thereof. That the City of Baker proceeded to change the use and the
place of use of the waters under such water rights to muniéipal purposes. That in
making such change it was necessary to expend lérgg amounts of money and time and
during such time said city leased some of the ditches and rights for irrigation
purposes. That said Pocahontas Mining & Irrigation Company changed the use and
place of use of the water through said Kelly ditch to irrigation. That such changes
did not infringe upon any other rights and the transferres of said rights secured
by such transfers said water rights with the respective dates of priority.

That since the purchase of the ditches and water rights by the City of
Baker as aforesaid and until the decision of the Supreme Court of the State of
Oregon in the case of Sherred vs. City of Baker, 63 Ore. 28, said City leased a
part of the waters claimed under said water rights to the Pocahontas Farmers Ditch
Company; that since said decision of the Supreme Court the City of Baker has not made
any use of that part of the waters heretofore leased to said ditch company. That
said City of Baker has, since the purchase of “said water rights always used a part of
said water; that all of the parties using water from said streams have at all times
recognized the rights of the City of Baker as being prior to any of said water users
and all of the improvements upon all of their farms hawve been made under conditions
created by such recognition in such rights. That the decision of the Supreme Court
of)the éﬁate'of Oregon in the case of Bowen et al. vs. Spaulding et al. - -,
63 Ore. 392 and in the case of Sherred, vs. Baker City, each recognized the right of the
City of Baker as being absolutevand prior to all éthers using water from said streams.

The amount of water as herein set forth as having been appropriated from
several streams for the water rights now owned by said City of Baker is hereby reserved
and expressly confirmed unto said City of Baker forever as of the dates of priority as
herein set forth, ’

That heretofore said Pocahontas iiining & Irrigation Company and said City
of Baker made and entered into am agreement, in writing, respecting the water rights of
Marble and lMill Creeks, wherein and whereby it was agreed that when water was used
through said Auburn Canal that all the water rights above the intake of said caﬁal
should belong exclusively to said City of Baker. That when the water is not used
through said canal when the flow of water in said Marble Creek is under 500 miners
inches said water in Marble Creek shall be divided equally and when the flow in Mill
Creek is under 500 inches miners measurement said water in Mill Creek shall be divided
equally and so long as the flow in Marble Creek is over 500 inches, said Pocahontas
hining and Irrigation Company shall be entitled to the first 250 inches and said City
of Baker to the balance of the flow of said stream, and when the waters of said creeks
are used by the City of Baker through said suburn Canal the said Pocahontas Mining &

POWDER RIVER -1l-



Irrigation Company. shall have the first right to the use of 250 inches of the

waters {lowing in each of said lizrble and 1411 Creseks below said Auburn Canal after
the same flow past said canal and the right to the use of zll above said quantity
so flowing shall belong to the City of Baker.
That said stipulation as to the rights of said City of Baker shall be
~iven full force in the distribution of water, provided that in no case shall the
amount of water taken from said creeks exceed the amount of the appropriation from
said Mill and ltarble Creeks as hereinbefore set forth,
16.
Contest # 6. The City of Baker, a municipal corporation, contestant v.
Fred Cole =znd R, W, Littlefield, contestees, was stipuléted to the effect that the
contestant has the first and prior rights, as against the contestees to the full
flow of the waters of lilk Creek, and it appearing that the Cocle & Littlefield ap-
pfopriation was made as of date 1865 from Elk Creek, such appropriation was after the
appropriation to which the City of Baker, the contestant, has succeeded in its rights
as is more fully set out in Finding /#15. It further appears that R. 7., Littlefield
has succeeded to the rights of D. 5. Littlefield, as administrator.
17.
Contest i# 7. Fred Cole and Rufus W. Littlefield, as administrator of
the Estate of David Littlefield, deceased, contestants, v. Bert Svalding and W. B.
Vaughn, contestees, was called for hearing, and at said time I, G. Haskell and O. l.
faskell petitioned to inter¥ene in said hearing; that insdfar as said petition of
intervention was attempted to contest the claims of the contestees herein, Bert Spald-
ing and W. B. Vaughn, such intervention is disallowed as the time for filing had ex-
pired. That as between the contestants and the contestees, and as between said con-
testants and said intervenors, a stipulation was entered into which said stipulation
is to the effect that the contestants had a right to the use of the waters of Elk
Creek to the extent of 150 inches of water, miners measurement under a six inch pres-
sure, with a priority of 1865, and that said right to the use of such water was prior
in time and superior in right to that of the contestees, the intervenors, and it was
further stipulated that said contestants should have and recover of the contestees
herein, their costs and disburseuents in this suit in the sum of %69.50, and that said
contestants have judgment against said contestees for said sum.
-18.
Contest i# 8. Henry H. Moody, Geo. . Moody, Bertha lorrison, Dan W.
Jones, Mrs, C, S. McCarty, Henry L., Zeigler, Carl C. liason and C., S. Summers, suc-
cessors to heirs of Charles and Zarissia Zeigler, deceased, contestants, v. Catherine
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wSL LLULL Uy UL LEgNLG, alld Nngong ol Section 33, 1/ S. He 38 E. W M. That in the
‘distribution of water the water master shall use said ditch for conveying water to the
lands as thus described, and shall only distribute water to the S% of Nw% of Section 34
being the lands owned by said defendant at the time of said suit, upon consent of the

other water users in said ditch.

95

That the decree of the Circuit Court of the State of Oregon for the County
of Baker, wherein Eliza-Ellen Kelley was plaintiff and E. E. Chambers was defendant,
involving the waters of Spring Creek and springs arising on the lands and above the
land of the defendant., sometimes called "Cavin and Crabill Springs ‘," was filed in
these proceedings, and it appears from the proceedings that James A. Kelley and
Charles W. Kelley have succeeded to the interests of the plaintiff, and P. Crabill
has succeeded to the interests of the defendant. That the defendant by said decree
should have the exclusive use of the springs arising upon his land, but that for the
springs arising off the defendant's land, and the water flowing onto his land, the de-
fendant should have the use of the water from_sundown of each day until eight o'clock
A. M. of the following day, and that from eight o'clock A. M. on each day to sundown
on the same day, the plaix;tiff's and their succeséors in interest should have the use
of the water, but that in caser' ’ghe piaintiﬁ‘s did not use said water during the day
time, then said defendants should have the use of thewater both day and night.

- The water master of the district shall distribute the water in accordance
with Said decree,

That the lands owned by the plaintiff were the S5 of NE}; SEINWE; NEISWy:
and the N% of SE} Section 5. That the lands owned by the defendant were the SWINWE and
NW3SW5 of Section 5, and the SEZNEL and NE3SE: Section 6, a1l in T 9 S. R. 39 E. W. M.,
and the water shall be distributed according to said decree for said lands, but the
water master may distribute said water in any other manner that the parties owning

said lands may, by writing agree upon, when such writing is filed with said water master.
96.

That the rights for the appropriation of water for the City of Baker are
partially set forth in Finding #15 herein. That said City of Baker is not at the
present time using all of said watér as was appropriated to make said rights; that
said City of Bgker in the year 1901 located a reservoir site upon Goodrich Creek and
to store the waters under sald rights in said reservoir. That such reservoir is owned
by the City of Baker for such storage and the utilization of said water rights.
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AN

That a decree of the Circuit Court of the State of Oregon for Baker
County, wherein Florence L. Sherred was plaintiff, and the City of Baker was defendant,
wherein and whereby said water rights were confirmed in the City of Baker and the title
to said water rights was duly quieted in said city. That by said decree, said City of
Baker was declared to have no power to lease the water under said water right, but
must let the same go to the rightful water uéer thereof. That said City of Baker

shall therefore be restrained from leasing the use of said water outside of the City

limits of the City of Baker, but shall use the same for municipal purposes and the use

i

A}

of its inhabitants within said city limits. That all of said water so appropriated and

as described in said Finding #15, is hereby reserved for the City of Baker forever.

97.

That the Baker City Mutual Irrigation Company filed its claim in these

Y

“ proceedings, wherein it appears that said company furnishes water to its stockholders

to the extent of sixty acres within the City of Baker. That from the time it began

‘\;;;5ito furnish water for the irrigation of city lots within the City of Baker, its stock-

holders have changed and continue to change, and the land irrigated has changed and

will continue io change with the change of stockholders. That said company‘owns said
water right for the purpose of sale of water from its ditches to its stockholders, and

it is impossible to get the acreaje in each forty acre tract that is irrigated by the
water from said ditch. That the place of use, as heretofore, has alwﬁys been within

the City of Baker, and the tabulation hereinafter contained will so limit the place of

use of such water to within said city. That in the event a water master is called upon

at any time to take charge of said ditch and distribute the water therein, said water
master shall only distribute water to such water users(as have written contracts with saick
company, and then shall distribute such water in accordance with such written con-

tracts.

98.

That in all cases wherein appropriations of water are claimed from springs,
the owners of the land upon which said springs arise shall have the first and prior
right to the use of the waters from saild springs, and any and all appropriations by any
person of water from a spring arising on other land than that owned by said person
shall be subject to the first and prior use of the waters from said spring by the
owner of said land upon which said spring arises, except as herein otherwise express-

1y provided.

—

99.

That in all cases herein where a water right for storage is found to exist,
the waters stored under such right shall be used upon the land for which the s ame was
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18.

Oontest #8, Henry H. Moody, Geo. M. Moody, Bertha Morrison, Dan W. Joms B,
Mrs. C. 8. MaCarty, Henry L. Zeigler, Carl C. Mason and C. S. Summers, sucessors to heirs
of Charles and Zarissia Zéigler, deceased, contestants, v. Catherine D. Vernon, now Cathe
erine D. Owens, contestee, was stipulated to the effect that contestants and eadh of them
have rights to the use of the water of Little Eagle Creek, a tridutary of Powder River,
prior in time and superior in right to that of the oontestee. That by said stipulation
the dates of priority of said contestee has been waived, and the water shall be dis-

triduted by the water master in scoordance with said stipulation, and this deoree.
19'

Contest #9. City of Baker, & munioipal oorporation, contestant, v. Jom

' Steiger, Estate of Perry Baisley, Hattle Baisley, executrix, J. H. Baisley and S. B.

Baisley, contestees, was stipulated to the effect that the contestant is the owner of
the Auburn Canal and water wights appertaining thereto, amd the oontest;ea are the
owners of the Upper Never Sweat Ditch and Lower Never Sweat Ditch, and the water rights
used through said ditches. That thelr predecessors in interest of sal d ditches and water
rights settled their rights in a case in the Circuit Court of the United States for the

Distriot of Oregon, entitled David McClure, Jr., complainant, vs. Moses Carpemter, de-

fendant, end that the relative rights to the use of:water through said ditches was
til‘e“r;l;jnueittled, and that sald desree so settling sadl d rights should determine the rights
of said contestant and contestce. That the rights of said contestant as heretofare found
in Pinding #15, as to the use of water from Salmon Creek through said duburn Cansal, is
prior in time and superior in right to the rights of the contestants herein, and the
water shall be distributed in accordance therewith. It further appearing that contestee,
John Steiger, was not .served in said Proceedings, contestant in open ocourt dismissed saild

ocontest as to said John Steiger.

20.

Contest #10. Amos Gard, contestant vs. Ross "ilgon and H. Van Nordheim,
ocontestees, was stipulated to the effect that the .contestant have a date of priority far
the waters claimant may divert from Beaver Creek or "illow Creek, prior in time to that
of the contestees, and the tabulation hereinafter set forth shall so state this in acoord-

anoce with sald stipulation, and it further appearing that the contestant has heretofore

used the water in the irrigation of his premises in a manner that such water finds its

'way into the ohannel of said creek;-smd-said-eontestmnt -has o agreed to use such water
in the futurs in eomsideration of this stipulation, the water master shall distribute

the water to said contestant under suoh date of priority 80 long as the use of such water
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That the decree of thel‘o.ircuit Oour‘t of the United States for the Distﬁgg
of Oregon, in the case wherein David McOlure, Jr., was qomplainar;t, and Moses Carpenter
was defendant, was filed with the claims of the Porry Baisley Bstate and those df the
Balaley ownars who use the ﬁpper Never Bweat and Lower Never Sweat Ditches, wherein

the owners of the Auburn Canal weras decreed a prior right for 350 miners inches of water,

or 8,78 second feet. ‘ That the City of Bekor has succeeded to the rights of plaintiff,.

David MoClure, Jr., and the said Perry Bailsley Estate, J. He Baisley, Hattis Ba.ilhy.'
and 8. B. Balsley have snoceeded tc the interests of lMoses Carpenter, defendant, and

it _appearing by said decree that the sald Avburn Canal was constructed in the year

t o _the use of water through the Auburn Canal by said City of Baker

ghall be of the date of priority of 1863, 4nd it appearing by sald decree that the

date of priority of said Baltleys is later thon said date, sald Baisleys shall have
a date of priority of not earlier than 1864, but in sll cases shall be governed as to

the date by the diligence of putting the water to a beneficial use.

84.

That the decrse of the Circult Cowrt of the State of Oregon for the County

of Baker on the mandate of the Su réms Jourt of the State of Oregon, in the suit of 223
T F+0e Bowen and 3..Ce Jowsn, respondents tnd oross appélants , ws. Bird Spaulding and

We Be Vaughan, respondents and cross appelants, Mary %. Smith and . L, #mith, appel=
lants, Baker COity, a municipal corporation, F. #Franklin and ¥. O. H>skell, respondants,
wes filed herein with the Statement and Proof of claim of the City of Baker. It 2p—

~poars from said decree that said City of Baker has established a prior right to all

the parties to sald sult for the use of the waters of Elk Creek, and it further appear-

ing that the claims of all of said other parties in said suit, set dates of priority
subsejuent to the dates of priority claimed by said City of Baker, such dates of prior- -
ity establishes in the tabulation hsreinafter set forth, so esstablishes the priority

dates in accordance with said decres,

96
That the rights for the appropriation of water for the City of Baker are
partielly set forth in Finding #15, herein. That said City of Baker is not at the
present time using all of said water as was appropriated to make said rights; that

sald City of Baker in the year 1901 located a3 reservoir site upon Goodrich Creek ax}d

to store the waters under said rights in said reservoir. Tnat' such reseryqir is owned

by the City of Baker for such storage =snd ths utilizaticn of said water rights, 343
TMat a decree of the Circuit Jourt of the State of Oregon for Baker

County, wherein Florence L. Sherred was plaintiff, and the City of Baker was defendant,

wherein and whereby said water rights were confirmed in the City of Baker and the title

to said water rights was duly gquieted in said city. That by said dscree, sald City of

Baker was declared to have mo power to leasse the water umder said water right, tut

gust let the same o to the rightful water user thereof. That said City of Baker

ghsll +rarefore be restrzined from leasing the use of said water outside of -the City
Sh"]] thanaﬁona ba nastnaiugd £x°m ]easins tbn NE0 c‘ sﬁjd matez o:ltsida ot the (\i:i‘

limits of the City of Baker, but shall use the same for municipal purposes and the use

of its inhabitants within ssid cit)} limits. That all of said water so appropriated

and as described in szid Finding #15, is hereby reserved for the City of Baker forever.

97.



IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE

' T AL 'Z I

COUNTY OF BAKER. 0

IN THE MATTER OF THE DETERMINATION OF )
THE RELATIVE RIGHTS OF THE VARIOUS CLAIM-)
ANTS TO THE WATERS OF POWDER RIVER, A )
TRIBUTARY OF SNAKE RIVER, AND 1T TRIBU- )
TARIES, IN BAKER AND UNTION COUNTIES, )
OREGON . : )

Now on this 4 8/h day of March 19/8, this matter came on to be heard
on motion of the State Water Board of the State of Oregon for final ad;]ud'ioa.t.ion and
determination and for the correction of certain errors existing in former decrees
entered herein, and the Court being now fully advised in the premises, it is now
ordered, and adjudged, end decreed that ths relative rights of the waters of Powder
River and its tributaries, a tributary of Snake River in Baker and Upion Counties,

Oregon, be and the same are hereby determined and edjydicated as follows:
FINDINGS OF FACT,
1.

That on the 27th day of May, 1809, there was filed in the office of the
State Water Board of the State of Oregon, a petition sigr{ed‘by He A, Mitchell, G. H.
Perkins, E, A. Chambers and Carl Parker, water users upon said stream, reqﬁssting LY
determination of the relative rights of the various ocleimants to the waters of said
stream, and that said petitioners are actual users of the waters of said Powder
River and its tributaries, =s appears from the order of determination herein; that
thereupon the said State Water Board, after a full investigation and due consideration
of said petitions, found the facts and conditions such as to justify the making of a
determination of the relative rights of the various cleimants “of the waters of said
stream and its tributaries thereto, and made and entered its order in the reocords of
said office, fiz;:ing a time and place for the beginning and making of such an examina-
tion of said stream by the State Engineer, as would ensble the said Board to detemi#o
the rights of the said claimants and also the time and place for the beginning and taking
of testimony by the Superintendent of Water Division No. 2; that said time when said
State Engineer or his a.asitanté, did begin the examination of said stream was set by

said order of said Board for the 6th day of June, 1912, and the time when the Superin-

t:ﬂ’;&pt of Water Division No. 2 did attend and take the testimony of the various olaimants
TR LN et o
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water from Rook Creel;/'io irrigate 15 acres under priority dete of 1901 and for mining
purposes under priority date of 1900, and that any rights claimed by contestee for sale
or power, said contestee shall secure sdditional permits -as may be required by law at
time such permits are secured, end such development undertaken., That in accordance
with said stipulation, said dates are.established in the tebulation herein. That the
amount of water to be used for irrigation shell be governed by the genorai findiny a8
to the duty of water. That the amount of water to be used for mining shall not exceed
five second feet, which is the present meximum capacity of contestee's difth. That the
amount of water to be stored in eny one year for irrigation shall not exceed thirty
acre feet, and for mining shall not exceed seventy acre feét.
| 15.

Contest #6. The City of Baker, a 'municipal corporation, contestant, vs,.
Gardner & Stuchell, Fountain Seacat and Arthur Swift, contestees was called for hear-
ing on the 12th day of May, 1916, and contestees each appeared before the Supserintendent
of Water Division.No. 2, acknowledgéd the priority right of contestant and refused to
appear further in this contest., It further appeared that contestees were each served
with notice of the hearing of such contest on the 26th day of March, 1914, and that
the City of Beker has the following rights to the use of water, That in the year
1862, water rights for mining purposes were initiated and thereafter the Auburn Canal
wag constructed for the purpose of utilizing such weter rights., That the Auburn Canel
diverts the waters of a number of streams beginning in the SW} of the SW} of Sec. 34
T 8 8. R, 38 E, W. M., at [Goodrich Creek, diverting five second feet; thence said
aanal runs in a southeesterly direction and takes water from the following springs
and streams and in the following emounts: Coyote Springs, 0.F sec. ft.; Little Mill
Creek 5 sec., ft.; Big Mill Creek 6 sec. ft.; Hawk Springs 0.5 sec. ft; Little Marble
Cre‘ek 1,25 sec.ft.; Big Marble Creek E sec. ft.; Campers Springs 0.625 sec. ft.;
Herman Springs 0.6 sec. ft.; Big Salmon Creek & sec, ft.; Henry Springs 0.625 sec. ft.;
Finley Springs 0.626 sec.ft.; Little Selmon Springs 0.5 sec. ft.; Little 8almon Cr>eak
1,28 sec.ft.; Slum Town Springs 0.625 sec.ft.; Rock Springs 0.5 sec. ft.; North Prong of
Washington Guleh 0.6 sec. ft.; Middle Prong of Washihgton Gulch 0.5 sec. ft.; South
Prong of Washington Gulch 0.6 sec. ft.; Con Springs 0.626 sec. ft.; Byam Springs 0.25 sec.
£t; E1k Creekj3.75 sec. ft.; being a total of 39,26 sec. ft. That in the year 1862 and
after the appropriation for the Auburn Cenal, a water right was initiated through the
Kelly Ditch for 6.26 sec. ft. from Mill Creek and 8.26 sec. ft. from Marble Creek.
That in 1868 a water right was initiated through the Nelson:\d)cmll Ditch for 1,25

——

gec, ft. from Gee Cresk, 6.25 aec.. ft. from Goodrich Creek; 6.25 sec, ft. from Mill
Creek and 5§ sec. ft. from Marble Creek; that each of said weter rights were perfected
#8d the water applieci to a beneficial use in placer mining and aﬁch use conbinued
until the years 1899 &a 1901, during which years the Auburn Canel and the Nelson Ditch

together with the water rights connected therewith were transferred to the City of Baker

3

1Y
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who {s the px:eaen’t. owner thereof and the Kelly 1"J1’och an:d the water rights connected
therewith were trensferred to The Pocahontas Mining & Irrigatio;\ C. mpany, who is the
present omer thereof. That the City of Baker proceeded to chenge the use and the
place of use of the waters under such water rights to municipal purposes. That in
making such change it was necessary to expend large smounts of money and time and
during such time said city lesmsed some of the ditches and rights for 1rrigntion
purposes. That mid Pocahontas Mining & Irrigetion Cympany chenged the use and
place of use of the water through said Kelly ditch to irrigation. That such changes
did not infringe upon any other rights and the transferees of said rights secured
by sueh transfers sald water rights with their respective dates of priority.,

That since the purghsse of the ditches and water rights by the City of
Baker s aforesaid and until the decision of the Supreme Court of the State of
Oregon in the case of Sherred vs, City of Baker, 63 Ore. 28, said City leased e
part of the waters claimed under daid water rights to the Pocahontas Farmers Ditch
Compeny; that since said decision of the Supreme Court the City of Baker has not mede
any use of that part of the waters heretofore leased to said ditch compeny. That
sald City of Baker has, since the purg¢hase of said water righte always used a psrt of
said water; that all of the parties using water from said streams have at all times
recognized the rights of the City of Baker as being prior to any of said water users

and all of the improvements upa all of their farms have been made under conditions

created by such recognition in such rights. That the decision of the Supreme Court
of the State of Oregon in the case of Bowen et al. va. Spaulding et al., 63 Ore., 352
and in the cese of Sherred, vs. Baker City, each recognized the right of the City of
Baker as being absolute and prior to all others us ing water from said streams.

The amount of water as herein set forth as having been appropriated from
several streems for the water rights now owned by said City of Baker is hereby reserved
and expressly confirmed unto said City of Baker forever as of the dates of priority as
herein set forth.

That heretofore said Pocahontas Mining & Irrigation Company and said City
of Baker made and entered into an agreement, in witing, respecting the water rights of
Marble and Mill Creeks, wherein and whereby it was agreed that when water was used
through said Auburn Cgnal that all the water rights -above the intake of said canal
should belong exclusively to said City of Bgker. That when the water is not used
through said canal/when the flow of water in said Marble Creek is under £00 miners
inches said water in Merble Creek shall be divided equally and when the flow in Mill
Creek is under 500 inches miners measurement sald water in Mill Creek shall be divided
equally and so long as the flow in Marble Creek is over 500 inches, said Pocehontas
Mining & Irrigation Company shall be entitled to tbe first 260 inches and said City =
of Baker to the balance of the flow of said stream, end when the waters of said oreeks

are used by the City of Baker through said Auburn Canal the said Eooahonf.u Mining &
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Irrigation Company shall have the first right to’the use of 2850 inches of the
waters flowing in each of said Marble and Mill Creeks below said Auburn Canal after
the same flow past said canal and the right to the use of all above said quantity
so flowing shall belong to the City of Baker.

Thet said stipulation as to the rights of said City of Baker shall be
given full force in the distribution of water, provided that in no case shall the
amount of water teken from said creeks exceed the emount of the apprqpriation from

said Mill and Marble Creeks as hereinbefore set forth.
16,

Contest #6. The City of Baker, a municipal corporation, oontestantr v
Fred Cole and R. W. Littlefield, contestees, was stipulated to the effect thai the
contestant has the first end prior rights, e against the contestees to the full
flow of the waters of Elk Creek, and it appearing tk‘\at‘the Cole & Littlefield ap~-
propriation was made as of date 1866 from Elk Creek, such appropriation was after the
sppropriation to which the Uity of Baker, the contestant, has succeeded in its rights
as is more fully set out in Finding #16. It further appears that R. W. Littlefield

has succeeded to the rights of D, S, Littlefield, as administrator.

17,

Contest #7. Fred Cole and Ryfus W. Littlefield, as edministrator of

the Estate of David Littlefield, deceased, contestants, v. Bert Spalding and W. B.
Vaughn, contestees, was called for hearing, and at said time M. G. Baskall and O, M,
Haskall petitioned to intervene in said hesring; that insofar as said petition of
intervention was attempted to coritest ithe claims of the contestees herein, Bert Spald-
ing}and W. B, Vaughn, such intervention is disallowed as the time for filing had ex-
pired. That as between the contestants and the contestees. and as between said con-
testants an? said intervenors, a stipulation was entered into which said stipulation
is to the effect that the contestants had a right to the use of the waters of Elk
Creek to the extent of 150 inches of water, miners measurement under a six inch pres-
sure, with a priority of 1866, and that &aid right to the use of such water was prior
in time and s.'\uperior in right to that of the contestees, the intervenors, and it was
further stipulated that said contestants should have and recover of the contestees
herein, their costs and disbursements in this suit in the sum of $59.50, and that said

contestants Bave judgment against said contestees for seid sum.

18.

Contest #8., Henry H. Moody, Geo. M. Moody, Bertha Morrison, Dan W.
Jones, Mrs. C, 8. McCarty, Henry L. Zeigler, Carl C. Mason and C. S. Summers, suc-

cessors to heirs of Charles and Zarissia feigler, deceased, contestants, v. Catherine
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And the Court being fully advised in the premises,

IT IS HELERY CONSIDERED, ORDERED, ADJUDGED and DECREED, that the relative
rights of the varilous claimants to the waters of Powder River and its tributaries, be
and the same are hereby adjudicated and determined as sef forth in the fofegoing findings
of fact and,

IT IS FURTHER ORDERED that the Clerk of this court enter the same in the

Journal of this Court.

Sovstay /A ncderson

Circuit Judge. .
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