Oregon WAt er Resources Depart nent
Water Rights Division

Water Rights Application
Nunmber G 17263

Proposed Final Order

Summary of Recommendation: The Departnent recommends that the attached
draft permt be issued with conditions.

Application Hi story

On Septenber 18, 2009, Ronal d Boedi gheinmer submtted an application to
the Departnent for the follow ng water use permt:

Amount of Water: 0.12 CUBI C FOOT PER SECOND ( CFS)

Use of Water: | RRIGATION OF 5.0 ACRES

Source of Water: WELL 1 (WALL 665) I N I MNAHA RI VER BASI N
Area of Proposed Use: WALLOMA COUNTY WTH N SECTION 20,
TOMSH P 2 NORTH, RANGE 48 EAST, WM

On January 8, 2009, the Departnent nmailed the applicant notice of its
Initial Review, determ ning that "The appropriation of 0.06 CFS fromWel |
1 (WALL 665) in Imaha River Basin for irrigation of 5.0 acres is
al l owabl e during the full period requested, March 1 through October 31."
The applicant did not notify the Departnent to stop processing the
application within 14 days of that date.

On January 12, 2010, the Departnent gave public notice of the application
inits weekly notice. The public notice included a request for conments,
and information for interested persons about both obtaining future
notices and a copy of the Proposed Final Order. No witten comments were
received within 30 days.

In review ng applications, the Departnent may consider any relevant
sources of information, including the foll ow ng:

recommendati ons by other state agencies

any applicabl e basin program

any applicabl e conprehensive plan or zoning ordi nance

t he amount of water avail able

the rate and duty for the proposed use

pendi ng seni or applications and existing water rights of record
desi gnations of any critical ground water areas

the Scenic Waterway requirenments of ORS 390. 835

applicable statutes, adm nistrative rules, and case | aw

any general basin-wi de standard for flowrate and duty of water
al | owed
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. the need for a flow rate and duty higher than the general
st andard
. any coments received

Fi ndi ngs of Fact

The Initial Review limted the rate allowed for irrigation to the
standard allowable rate of 1/80 CFS per acre. Upon further review and
consultation with the | ocal watermaster the Departnent has determ ned t he
rate requested 1/40 CFS per acre is allowable.

The Grande Ronde Basin Programallows irrigation.

Well 1 (WALL 665) in Imaha River Basin is not within or above a State
Sceni c Wt er way.

G ound Water Findings Under OAR 690- 009

The Departnment determ ned, consistent with OAR 690-009-0040(4), that the
proposed ground water use will not have the potential for substantia
interference with surface water

In making this determ nation, the Departnment considered whet her:

(a) There is a hydraulic connection fromthe proposed well(s) to
any surface water sources.

(b) The point of appropriation is a horizontal distance |ess than
one-fourth mle fromthe surface water source;

(c) The rate of appropriation is greater than five cubic feet per
second, if the point of appropriation is a horizontal distance
| ess than one mle fromthe surface water source;

(d) The rate of appropriation is greater than one percent of the
pertinent adopted mnimum perennial streanflow or instream
water right with a senior priority date, if one is applicable,
or of the discharge that is equal ed or exceeded 80 percent of
tinme, as determ ned or estinated by the Departnment, and if the
poi nt of appropriation is a horizontal distance |ess than one
mle fromthe surface water source;

(e) The ground water appropriation, if continued for a period of 30
days, would result in streamdepl etion greater than 25 percent
of the rate of appropriation, if the point of appropriationis
a horizontal distance |l ess than one mle fromthe surface water
sour ce.

According to the Departnment’s rules, the potential for substanti al
interference is assuned if (a) and either (b) or (c) or (d) or (e)
are met. For this application, the Departnent determ ned that there
is no potential for substantial interference, because either (a) is
not met, or (b), (c), (d) or (e) are not met, or both.



Application G 17263

An assessnment of ground water availability has been conpleted by the
Departnent’ s Ground WAt er/ Hydr ol ogy section. A copy of this assessnent is
inthe file. The proposed water use will, if properly conditioned, avoid
injury to existing rights and the resource.

The Departnent finds that the anount of water requested, 0.12 CFS, is an
accept abl e anount.

The proposed ground water use is not within a designated critical ground
wat er ar ea.

Concl usi ons of Law

Under the provisions of ORS 537.621, the Departnent nust presune that a
proposed use will ensure the preservation of the public welfare, safety
and health if the proposed use is allowed in the applicabl e basin program
established pursuant to ORS 536.300 and 536.340 or given a preference
under ORS 536.310(12), if water is available, if the proposed use wll
not injure other water rights and if the proposed use conplies with rules
of the Water Resources Conm ssion.

The proposed use requested in this application is allowed in the G ande
Ronde Basin Program or a preference for this use is granted under the
provi sions of ORS 536.310(12).

Water is available for the proposed use.

The proposed use will not injure other water rights.

The proposed use conmplies with other rules of the Witer Resources
Conmmi ssi on not otherw se descri bed above.

The proposed use conplies with the State Agency Agreenent for |and use.

The proposed flow rate and duty of water higher than the general
basi n-wi de standard i s needed.

For these reasons, the required presunption has been established.

Under the provisions of ORS 537.621, once the presunption has been
established, it may be overcone by a preponderance of evidence that
ei t her:

(a) One or nore of the criteria for establishing the presunption
are not satisfied; or

(b) The proposed use would not ensure the preservation of the
public wel fare, safety and health as denonstrated i n comments,



Application G 17263

in a protest . . . or in a finding of the departnent that
shows:

(A) The specific aspect of the public welfare, safety and
health wunder ORS 537.525 that would be inpaired or
detrinentally affected; and

(B) Specifically how the identified aspect of the public
wel fare, safety and health under ORS 537.525 would be
i npai red or be adversely affected.

In this application, all criteria for establishing the presunption have
been satisfied, as noted above. The presunpti on has not been overcone by
a preponderance of evidence that the proposed use would inpair or be
detrinental to the public interest.

The Departnent therefore concludes that the proposed use woul d ensure the
preservation of the public welfare, safety and health as described in ORS
537.525.

When i ssuing permts, ORS 537.628(1) authorizes the Departnment to i ncl ude
limtations and conditions which have been determ ned necessary to
protect the public welfare, safety, and health. The attached draft permt
is conditioned accordingly.

Recomrmendat i on

The Departnent recomends that the attached draft permt be issued with
condi ti ons.

If you have any questions,
DATED March 2, 2010 please check the information
box on the last page for the
- appropriate names and
/W M phone numbers.

for Phillip C. Ward, Director
Wat er Resour ces Depart nent

Prot ests

Under the provisions of ORS 537.153(7) (for surface water) or ORS
537.621(8) (for ground water), you can protest this Proposed Fi nal O der.
Protests nust be received in the Water Resources Departnent no |later than
April 16, 2010. Protests nust be in witing, and nust include the
fol | ow ng:



Application G 17263
. Your name, address, and tel ephone nunber;
. A description of your interest in the Proposed Final Order,

and, if you claimto represent the public interest, a precise
statenment of the public interest represented,

. A detailed description of how the action proposed in this
Proposed Final Order would inpair or be detrinmental to your
i nterest;

. A detail ed description of how the Proposed Final Order is in

error or deficient, and how to correct the alleged error or
defi ci ency;

. Any citation of l|egal authority to support your protest, if
known;

. | f you are the applicant, the protest fee of $300 required by
ORS 536. 050; and

. | f you are not the applicant, the protest fee of $600 required
by ORS 536.050 and proof of service of the protest upon the
appl i cant.

. | f you are the applicant, a statenent of whether or not you are
requesting a contested case hearing. |If you do not request a
hearing, the Departnent will presume that you do not wish to

contest the findings of the Proposed Final Order.

. If you do not protest this Proposed Final Oder and if no
substantive changes are made in the Final Oder, you will not
have an opportunity for judicial review, protest or appeal of
the Final Order when it is issued.

Requests for Standing

Under the provisions of ORS 537.153(7) (for surface water) or ORS
537.621(8) (for ground water), persons other than the applicant who
support a Proposed Final Order can request standing for purposes of
participating in any contested case proceeding on the Proposed Fina

Order or for judicial review of a Final Oder.

Requests for standi ng nust be received in the Water Resources Depart nent
no later than April 16, 2010. Requests for standing nust be in witing,
and nust include the foll ow ng:

. The requester's nanme, mailing address and tel ephone nunber;



. | f the requester is representing a group, association or other
organi zation, the nanme, address and tel ephone nunber of the
represented group;

. A statenent that the requester supports the Proposed Fina
O der as issued;

. A detailed statenent of how the requester would be harmed if
t he Proposed Final Order is nodified; and

. A standing fee of $150. If a hearing is scheduled, an
additional fee of $350 nust be submtted along with a request
for intervention.

After the protest period has ended, the Director will either issue a
Final Oder or schedule a contested case hearing. The contested case
hearing will be scheduled only if a protest has been submtted and
ei t her:

. upon review of the issues, the director finds that there are

significant disputes related to the proposed use of water, or

. t he applicant requests a contested case hearing within 30 days
after the close of the protest period.

I f you do not request a hearing within 30 days after the close of the
protest period, or if you withdraw a request for a hearing, notify the
Department or the administrative law judge that you will not appear or
fail to appear at a scheduled hearing, the Director may issue a Fina
Order by default. If the Director issues a Final Oder by default, the
Depart ment designates the relevant portions of its files on this matter,
including all materials that you have submitted relating to this matter,
as the record for purpose of proving a prima facie case upon default.

This document was prepared by Joel Plahn. If you have any questions about any of the statements contained in this
document | am most likely the best person to answer your questions. You can reach me at 503-986-0815.

If you have questions about how to file a protest or a request for standing, please refer to the respective sectionsin this
Proposed Final Order entitled "Protests" and "Requests for Standing". If you have previously filed a protest and want
to know its status, please contact Patricia McCarty at 503-986-0820.

If you have other questions about the Department or any of its programs please contact our Customer Service Group
at 503-986-0801. Address all other correspondence to:

Water Rights Section, Oregon Water Resources Department, 725 Summer St NE Ste A, Salem OR 97301-1266, Fax:
503-986-0901.
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DRAFT This is not a permt. DRAFT
STATE OF OREGON

COUNTY OF WALLOWA

DRAFT PERM T TO APPROPRI ATE THE PUBLI C WATERS
TH S DRAFT PERM T | S HEREBY | SSUED TO
RONALD BCEDI GHEI MER
74229 LOVNER | MNAHA RD
| MNAHA, OR 97842
The specific limts and conditions of the use are |isted bel ow
APPLI CATI ON FI LE NUMBER: G 17263
SOURCE OF WATER WELL 1 (WALL 665) IN | MNAHA RI VER BASI N
PURPOSE OR USE: | RRI GATI ON OF 5.0 ACRES
MAXI MUM RATE: 0.12 CUBI C FOOT PER SECOND
PERI OD OF USE: MARCH 1 THROUGH OCTOBER 31
DATE OF PRIORITY: SEPTEMBER 18, 2009

VELL LOCATION: NW Y4 SE % SECTI ON 20, T2N, R48E, WM ; 1900 FEET NORTH
AND 170 FEET EAST FROM S1/4 CORNER, SECTI ON 20

The anount of water used for irrigation under this right, together with
t he anobunt secured under any other right existing for the sane |l ands, is
limted to a diversion of ONE-FORTI ETH of one cubic foot per second and
3.0 acre-feet for each acre irrigated during the irrigation season of
each year

THE PLACE OF USE IS LOCATED AS FOLLOWE:

SW¥% NE % 0.4 ACRE
NWYs SE Y4 4.6 ACRES
SECTI ON 20
TOMSH P 2 NORTH, RANGE 48 EAST, WM

Measurenent, recording and reporting conditions:

A Before water use may begin under this permt, the permttee
shall install a totalizing flow neter or other suitable
measuring devi ce as approved by the Director at each point of
appropriation. The permttee shall maintain the neter or
measuri ng device in good working order.
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B. The permttee shall allowthe waternmaster access to the neter
or measuring device; provided however, where the neter or
measuring device is located within a private structure, the
wat er mast er shall request access upon reasonabl e noti ce.

C. The Director may require the permttee to keep and maintain a
record of the amount (volune) of water used, and nmay require
the permttee to report water use on a periodic schedul e as
established by the Director. In addition, the Director may
require the permttee to report general water-use i nfornation,
the periods of water use and the place and nature of use of
wat er under the permt.

D. The Director may provide an opportunity for the permttee to
submt alternative measuring and reporting procedures for
revi ew and approval .

Prior to using water fromany well listed on this permt, the pernttee
shal | ensure that the well has been assigned an OARD Wl | Identification
Nunber (Well ID tag), which shall be permanently attached to the well.
The Well 1D shall be used as a reference in any correspondence regardi ng
the well, including any reports of water use, water |evel, or punp test
dat a.

STANDARD CONDI TI ONS

Failure to conply with any of the provisions of this permt may result
in action including, but not limted to, restrictions on the use, civil
penal ties, or cancellation of the permt.

| f the nunber, |ocation, source, or construction of any well deviates
from that proposed in the permt application or required by permt
conditions, this permt nmay be subject to cancellation, unless the
Depart ment aut horizes the change in witing.

| f substantial interference with a senior water right occurs due to
wi t hdrawal of water from any well listed on this permt, then use of
water from the well(s) shall be discontinued or reduced and/or the
schedul e of wi thdrawal shall be regulated until or unless the Departnent
approves or inplenents an alternative admnistrative action to mtigate
the interference. The Departnent encourages junior and senior
appropriators to jointly develop plans to mtigate interferences.

The well(s) shall be constructed in accordance with the GCeneral
St andards for the Construction and Mai nt enance of Water Wells in Oregon.
The works shall be equipped with a usable access port, and nay also
include an air |line and pressure gauge adequate to determ ne water |evel
elevation in the well at all tines.
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If the riparian area is disturbed in the process of devel opi ng a point
of appropriation, the permttee shall be responsible for restoration and
enhancenent of such riparian area in accordance with ODFWs Fish and
Wldlife Habitat Mtigation Policy OAR 635-415. For purposes of
mtigation, the ODFW Fish and WIldlife Habitat Mtigation Goals and
St andards, OAR 635-415, shall be foll owed.

The use may be restricted if the quality of downstreamwaters decreases
to the point that those waters no | onger neet existing state or federal
wat er quality standards due to reduced fl ows.

Where two or nore water users agree anong thensel ves as to the nanner of
rotation in the use of water and such agreenent is placed in witing and
filed by such water users with the waternaster, and such rotation system
does not infringe upon such prior rights of any water user not a party
to such rotation plan, the watermaster shall distribute the water
according to such agreenent.

Prior toreceiving a certificate of water right, the permt hol der shal
submt to the Water Resources Departnent the results of a punp test
nmeeting the Departnent's standards for each point of appropriation
(well), unless an exenption has been obtained in witing under QAR 690-
217. The Director nmay require water-level or punp-test data every ten
years thereafter

This permt is for the beneficial use of water wi thout waste. The water
user is advised that new regulations may require the use of best
practical technol ogies or conservation practices to achieve this end.

By law, the land use associated with this water use nust be in
conpliance with statewi de |and-use goals and any |ocal acknow edged
| and- use pl an.

Compl etion of construction and application of the water shall be nade
within five years of the date of permt issuance. If beneficial use of
permtted water has not been nade before this date, the permttee may
subnmit an application for extension of tinme, which my be approved based
upon the nerit of the application.

Wthin one year after making beneficial use of water, the permttee

shall submt a clai mof beneficial use, which includes a map and report,
prepared by a Certified Water Ri ghts Exani ner.

Application G 17263 Water Resources Depart nent PERM T DRAFT
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| ssued

DRAFT - THIS IS NOT A PERM T

for Phillip C. Ward, Director
Wat er Resources Depart nent

Application G 17263 \Water Resources Depart nment PERM T DRAFT
Basin 8 Vol ume 2A | MNAHA R 6



Mailing List for PFO Copies

Application #G-17263 PFO Date March 2, 2010
Original mailed to applicant:

RONALD BOEDIGHEIMER, PO Box 248 Asotin WA 99402-0248

. Copies Mailed
Copies sent to: By:
1. WRD - File# G-17263 “(SUPPORT STAFR)
2. Water Availability: Ken Stahr on:

(DATE)
PFO and Map Copies sent to:
3. WRD - Watermaster # 6 Protest/
4. Regional Manager: ER Standing Dates
checked

Copies sent to Other Interested Persons (CWRE, Agent, Well Driller,

Commenter, etc.)

Richard Guenther box 878 Pendleton, OR 97801

"$20 LETTER" sent to Interested Persons who have not protested or paid for copies

CASEWORKER : Plahnjm
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