
BEFORE THE WATER RESOURCES DEPARTMENT 
OF THE STATE OF O R E G O N  

In the Matter of Water Rights Application 1 FINAL ORDER 
R-87687, Wheeler County ) INCORPORATING SETTLEMENT 

AGREEMENT 

Authori ty  

Oregon Revised Statutes (ORS) 537.409 establishes the process by which an application to store waters 
of the public may be submitted. 

Findings of Fact 

1. On JANUARY 28,201 1, DAYSPRING PARTNERS LLC submitted an application for a permit 
to store water pursuant to ORS 537.409: 

Storage Capacity: 9.1 ACRE FEET 
Dam Height: LESS THAN 10 FEET 
Source: SHINGLE CREEK, TRIBUTARY TO PINE HOLLOW 
Location: WHEELER COUNTY IN SECTION 28, TOWNSHIP 12 SOUTH, RANGE 24 EAST, 
W.M. 

2. The required examination fees were paid. 

3. The Department provided public notice of the application in the Department's weekly public 
notice on March 15, 20 1 1. A 60-day comment period followed. 

4. Within the 60-day comment period, the Department received comments from Brian Posewitz, on 
behalf of Waterwatch of Oregon, Inc. The comments were considered by the Department and a 
comment evaluation was completed. 

APPEAL RIGHTS 

Appeal to a circuit court: This is a final order in other than a contested case. Any party affected by a final order in 
other than a contested case issued by the Water Resources Commission or Water Resources Department may appeal 
the order to the appropriate circuit court (ORS 536.075). A petition for judicial review must be filed within the 60- 
day time period specified by ORS 183.484 (2). 

Petition to  the Department for Reconsideration of the Final Order: A person entitled to judicial review of this 
order may also file a petition for the Department's reconsideration of the order. The petition for reconsideration 
must be filed with the Department within 60 calendar days after the date of the order. A copy of the petition must 
also be delivered or mailed to all other persons and agencies requiring notification under statute or rule (OAR 137- 
004-0080). The petition must set forth the specific grounds for reconsideration, and may be supported by a witten 
argument. The petition may include a request for a stay of the order if the petition complies with the requirements 
of OAR 137-003-0090 (2). The Department may grant or deny the petition by summary order. If the Department 
takes no action, the petition is deemed denied as provided by ORS 183.484 (2). A final order remains in effect 
during reconsideration until stayed or changed. Following reconsideration, the agency must enter a new order, 
which may be an order affirming the existing order (OAR 137-004-0080). Reconsideration cannot be granted after 
the filing of a petition for judicial review, unless permitted by the court (OAR 137-004-0080 (6)). 

ORS 537.409 does not provide an opportunity to request a contested-case hearing. Appeal rights on this final order 
approving the application are limited to the above procedures. 
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5. Clackamas County Circuit Court Judge Susie L. Norby issued an order relating to the processing 
of reservoir applications filed under ORS 537.409. In this order, Judge Norby determined that an 
application for stored water filed under ORS 537.409 is not complete unlessluntil the Department 
receives sufficient information to demonstrate that the reservoir: 

a. does not pose a significant detrimental impact to existing fishery resources as determined 
on the basis of information submitted by the State Department of Fish and Wildlife; and 

b. does not injure any existing water right. 

6. Shortly after the Department determined the application was complete, the Department again 
provided public notice of the application. The Department did not receive any comments during 
the second comment period. 

7. On February 11, 201 1, a timely protest was filed by Waterwatch of Oregon, Inc., on a related 
application, R-8763 0. 

8. A Settlement Agreement was signed by all parties as of March 12,2012. The terms of the 
Settlement Agreement have been incorporated into this Final Order and a copy of the Settlement 
Agreement is included below. 

9. The Department has determined that the proposed source has not been withdrawn from further 
appropriation. 

10. -The proposed reservoir is not prohibited under ORS 390.835. 

1 1. Water is available for the proposed use according to the Department's water-availability model 
and the watermaster's assessment. 

12. The Department finds that existing water rights would not be injured by the proposed use. 

13. The Department relies on the Oregon Department of Fish and Wildlife's review and 
recommendations in determining whether a proposed use would pose a significant detrimental 
impact to existing fishery resources. The Department has determined that, as conditioned, the 
proposed use will not pose a significant detrimental impact to existing fishery resources. 

Conclusions of Law 

1. Water is available for the proposed use. 

2. The proposed use will not injure existing water rights. 

3 .  The proposed use will not pose a significant detrimental impact to existing fishery resources. 

4. Application R-87687 is consistent with the requirements of ORS 537.409. 

Now Therefore, it is Ordered: 

Application R-87687 is approved, and Permit R-14951 is issued as limited by the conditions contained 
therein. 
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Dated at Salem, Oregon on &P,L 27 ,2012 

E. Timothy ~ a l l i n , ' ~ a t e r  Rights Program Manager 

for Phillip C. Ward, Director 

This order was produced by Jeana Eastman. If you have any questions about any of the statements 
contained in this document, I am probably the best person to answer your questions. You may reach me at 
503-986-0859 or Jeana.M.Eastrnan@wrd.state.or.us. 

If you have other questions about the Department or any of its programs please contact our Customer 
Service Group at 503-986-0801. Address all other correspondence to: Water Rights Section, Oregon 
Water Resources Department, 725 Summer St NE, Suite A, Salem OR 97301-1266, Fax: 503-986-0901. 
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BEFORlE THE OREGON WATER RESOURCES DEPARTMENT 

In the f i t t e r  of Transfer Application ) SEmEMENT 
1'-11137, Wheeler County ) AOREEMENT 

The Oregon Water Resources Department ("the Departmen?'), the Dayspring Partners LLC 
("Dayspring") and Waterwatch of Oregon, Inc. ("WaterWatch"), (collectively "the parties") 
do hereby stipulate and agree in'ihis~ettlement Agreement ("Agreement") as follows: 

A. Background 

I. Dayspring is the owner of real property, known generally as the Antone Ranch, in 
Wheeler County, Oregon ("Property"). 

2. On September 29,2010, Dayspring filed an application to change the place of use undet 
Certificates 25670,25922,37254, and 86550. The Department assigned the application 
number T-11137. 

3. On February 8,20 11, the Department issued a Preliminary Determination (PD) regarding 
T-11137 recommending approval of a change in place of use. 

4. On March 17.24 1, waterwatch filed a timely protest. 

5. WaterWatch and Dayspring reached agreement to resolve all disputes regarding four 
pending applications by Dayspring (TT11137, R-87630, R-87687 a d  R-87625). The 
agreement regarding T-11137, is memorialized in this Agreement. The agreement 
regarding R-87630 (to store water from an unnamed tributary of Rock Creek in a 
reservoir named Metolius Lake), R-87687 (to store water from Shingle Creek in a 
reservoir named Maley Lake) and R-87625 (to store water from the West Branch of Rock 
Creek in a reservoir named Spanish View Lake) is memorialized in a separate document. 

B. Consent 

1. Dayspring hereby acknowledges that it has read and understands the terms of this 
Agreement, and the terms of the Draft Final Order Incorporating Settlement Agreement 
Approving a Change in Place of Use which is attached hereto. 

2. WaterWatch hereby acknowledges that it has read and understands the terms of this 
Agreement, and the terms of the Draft Final Order Incorporating Settlement Agreement 
Approving a Change in Place of Use which is attached hereto. 

Page 1 of 4 Special Ordcr V o h o  87, Page . . 



3. Dayspring and WaterWatch understand and agree that, except for a separate Contribution 
Agreement between Dayspring and WaterWatch and a separate agreement regarding 
Dayspring's Applications R-87630, R-87625 and R-87687, this Agreement and all 
documcnts referenced set forth the entire Agreement of the parties with respect to the 
subject matter. 

'4. Dayspring and WaterWatch understand and agree that this Agreement and the Final 
Order Incorporating Settlement Agreement Approving a Change in Place of Use issued 
pursuant to this Agreement constitutes the complete and final resolution of the 
WaterWatch protest to the Preliminary Determination on Transfer Application T-11137. 

5. Effective upon the issuance of the Final Order Incorporating Settlement Agreement 
Approving a Change in Place of Use Dayspring waives any and all rights to petition for 
judiciaI review of this Agreement, and waives any and all rights to request 
reconsideration, petition for judicial review or appeal the Final Order Incorporating 
Settlement Agreement Approving a Change in Place of Use and any resulting certificates, 

6. Effective upon the issuance of the Final Order Incorporating Settlement Agreement 
Approving a Change in Place of Use Waterwatch waives any and all rights to petition for 
judicial review of this Agreement, and waives any and all rights to request 
reconsideration, petition for judicial review or appeal the Final Order Incorporating 
Settlement ~~rekrncn t  Approving a Change in Place of Use and any resulting certificates. 

7, Notwithstanding the waiver agreed to above in paragraphs B.5 and B.6, Dayspring and 
WaterWatch retain the right to petition the Department to correct any scrivener's error in 
the Final Order Incorporating Settlement Agreement Approving a Change in Place of Use 
issued pursuant to this Agreement and any resulting certificates, and otherwise to enforce 
the tenns of this Agreement. 

C. Terms of the Agreement 

1, In addition to al l  terms and conditions set forth in the Prelimhay Determination for 
T-11137, the final order approving the transfer will include the Department's standard 
conditions requiring the measurement, recording and reporting of water use under the 
transferred rights. 

2. The Final Order Incorporating Settlement Agreemml Approving a Change in Place 'of 
Use will revise the table under Paragraph 17 of the Prelfminary Determination to identify 
the use permitted after transfer as "Supplemental Irrigation," not "Irrigation." 

3, Dayspring will comply with all terms and conditions of the Final Order Incorporating 
Setdement Agreement Approving a Changc in Place of Use and the water right 
cmt8cates issued pursuant to the Final Order, On condition that the Department and 
Dayspring comply with all terms and conditions of this Agreement, WaterWatch will not 
further protest or challenge approval of Transfer Application T-11137 referenced in this 
Agreement. 
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4. Thc Dcparpnent will issuc a Final Order Incorporating Settlement Agreement Approving 
a Change in Place of Use consistent with the Draft Final Order Incorporging Settlement 
Agreement Approving a Change in Place of Use attached to this Agreement, 

5. Dayspring will build two additional miIes of fencing along Rock Creek. The fencing will 
be placed at locations within the Property and along Rock Creek as selected by Dayspring 
and will be reasonably designed and located to prevent livestock from entering riparian 
areas of Rock Creek. This constitutes an agreement between WaterWatch and Dayspring 
that is unenforceable by the Department and is memorialized in this Agreement for the 
convmience of 4he two parties. 

6. Within 30 days of MI execution of this Agreement, Dayspring will file affidavits of 
voluntary cancellation with the Department to cancel all of its interest in 30.75 cJ% of 
existing/historic mining rights appurtenant to the Property with priority dates ranging 
fiom 1875 to 1936 (Certificates 11475,11676,11928,25081,25977 and 25978). 
WaterWatch acknowledges that Dayspring does not own the entire place of use described 
in Certificates 11475,25977 and 25978 (totaling 9.0 cfs), and that as a result, the 
Department may limit the proposed cancellation of such rights to thc extent of interest 
held by Dayspring. 

7. This Agreement may be amended or modified only by a writtcn agreement signed by all 
of the parties, or by WaterWatch and Dayspring if such amendment or modification 
would not alter the duties or responsibilities of the Department under this Agreement. 

8. Each person signing this Agreement represents, wanants, and agrees that he/she has the 
full right and authority to enter into this Agreement on behalf of the party for whom 
helshe is signing. 

9, Each Party to this Agreement certifies that it has had a reasonable opportunity to review 
and request changes to the Agrcernent, and that it has signed this Agreement of its own 
fkee will and accord. 

10. Each Party to this Agreement certifies that it has read the entire Agreement, including the 
draft of the Final Order Incorporating Settlement Agreement Approving a Change in 
Place of Use, and understands and agrees with the contents thereof. 

1 I .  This Agecment may be signed in counterparts. 

12. By signing this Agreement, WaterWatch withdraws its Protest to thcDepartmcnt's 
Preliminary Determination proposing approval of Transfer Application T-11137 and 
nullifies thc rcquiremcnt under OAR 690-380-4030 for thc Department to hold a hearing 
on the matter. 
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Io Hritnass whereof, the Partied have executed this Scttlemerri Ageemout, effectrve as ofthe 
last datG get fMh next to f i e  patties' signature. 

ater Right Services Division Administmtor,for Jk- 
Ward, Director, 
~ t e r  R e s o w s  Depattmcnt 

a spring Pnrtnen LLC. * 
I 

-r 

W&rWatch of O~zgon, Inc. 
&hh D e k  

~ y c c ~  0 1 ~ ~ -  & 

9 7  IJ 7' 
Date 

. ? / / 2 /  [ L  
' Date ' 
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BEFOm TEIE WATER RESOURCES DEPARTlClENT 
OF THE 

STATE OF OREGON 

In the Mattcr of Transfer Application ) DRAFT FMAL ORDER 
T-11137, Wheeler County ) INCORPORATING SETTLEMENT 

AGREEMENT-;S?,PROVINGA - 
. CHANGE IN PLACE OF USE 

1 

Authority i. ? 

ORS 540.505 to 540.580 establishes the process in whiih a d i e r  right hold&%ay submit a 
request to transfer the p i n t  of diversion, place of u s ~ ~ o r  character of use euthor@xi under an 
existing water right. OAR Chapter 690, Division 3 80 irnplern&ts the statutes and provides the 
Department's procedures and criteria for evaluating transfer appIications. 

.c ,-: 
Applicant :..'. - 
DAYSPRING PARTNERS LLC 
1535OSWSEQUOIAPARKWAY,SUITE250 ' , :--., , 

I "  
-4 

PORTLAND OR 97224 
&- > 

- - 3L - 

Finding of Fact +:= - b - ? - . %  ... 
t : . a  - 

CI 

Background - =.-' .;A?. :; i ...* - -  
.>* -, ' 2*- 

..-z;,, 2):: - *-> . 
* ?r ',*i'. a... 

1. On September.29, ~ O ~ O ~ D ~ Y S P R I N G  P@&RS LLC filed an application to change the 
place of use under &tificat~ 25670,25922,37254, and 86550. The Department assigned 
the application numbqT- 1 1 137. a , . 

I I -\ - 
2. on NO;-ember 23,20 1 0; ihe ~ e ~ a & n e n t  requested tbat the applicsnl provide additional 

suppo&g documentatioh that shows water use on all of the ''From" lands, including recent 
photographs df ditch use.! 

'1' 

3. On November 23; 201.0, the Depment  requested that the applicant provjde an overview 
map@) to show the intent of the transfer, and a revised m f e r  application, if the revised 
map(s) resulted in corresponding change(s) to the transfer application, 

4. On November 23,2010, the Department noted that a 0.3 acre discrepancy between "fiom" 
and "to" acreages would likely result in the loss of those acres if T-11137 was approved as 
proposed, and requested clarification fiom the applicant. 

This final order is subject to judicial review by the Court of Appeals under ORS 183.482. Any petition for judicial 
review must be filed within the 60-day time period specified by ORS 183.482(1). Pursuant to ORS 536.075 and 
OAR 137-003-0675, you may petition for judicial review or petition the Director for reconsideration of this order. A 
petition for reconsideration rnay be granted or denied by the Director, and if no action is taken within 60 days 
following the date the petition was filed, the petition shall be deemed denied. 
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5. On December 16,20 10, the applicant submitted photographs of irrigated areas and irrigation 
ditches, alongwith othcr evidence of use. 

6, On December 16,20 10, thc applicant submiued an ovexvicw map showing the proposed "to" 
and "remaining right" lands at the Flat Ranch site if T-1 1 137 is approved, and submitted 
amendcd transfer maps. Thc applicant also submitted amendments to tho proposed '"from" 
and "to" lands under Certificate 37254. 'Thcsc changes addressed, the 0.3 acre discrepancy 
noted in Finding of Fact #4. 

F 7 

7. On January 6,201 1, the applicant's agent requested the campletit% dite bc cxtended lo ' 

October 1,20 13. 
6 

T.2 , 
I .  . 

, . ,-* 21; 

8. On February 2,2012, the applicant's agent requested the %mp~etion&te bc cxtcndcd to . - 
October 1,2014. ;:.- : 

r,. =\ 

' - 
*< .- 
L'h. - 

J .' r*r d. . 
9. Thc portion of thc first right to be transferred isas follows: - ,.- - ,  c .- ,.," .. -' 

CerWbcnte: 25670 in the name of PAUL H. OWENS (c~izfirmed by J o h $ ~ ~  Riw (F) . , - 
dccrcc) 

Use: IRRIGATION of 7 1.. 1 ACRES z'- 

Priority Date: 1866 2. 6 

LiniUDoty: Thc amount of water &:Gkiqh such right is ch&cd, for the purposes 
aforesaid, is limited to an amkunt actually bcnefkially used for said 
purposes, and shaU not exceed 1/40 cubcfoot per second per acre irrigated 
to June.1 'and 1/80 cubic f&t &r second'i;er acre thereafter; furthcr limited 
to one acre-foat per calendaqnonth to ca me 1 and four acre-feet per a m  
d*g season April 1 to September 30, measured at point of diversion. 
"ROCK CREEK: Source: LY-; - 

10. Certificate 25670 does not describe the location of thc point of diversion, however 
information is available from Transfer Application T-1113 7 indicating that thc point of 
diversion is located as follows: 

Authorized Point of Diversion: 
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POD MXR 

WM 

TWP 

l3 

SEC 

27 

RNG 

24 SWNE 

MEASURED DWANCES 
1,460 FEET SOUTH AND 1,290 FEET EAST FROM 
THENORTH '/r CORh3XOF SECTION 27 



1 1. Transfer Application T-11137 proposes to change the plxc of use of the right to: 

IRRIGATION 
TWP I RNG 1 MER ( SEC I Q-Q I TAXLOT I ACRES 

I TOTAL: I 71.1 1 
.... . . . . . . .  .!.A. 

12. The portion of the second right to be transferred is as follows: ..:':.'' 

12s 
12s 
12s 
12s 

Cartificab: 25922 in the name of GEORGE TROSPER (~&f?med by John Day River 
- - .-:.I. 

L i... (E) decree) - . . 

Use: IRRIGATION of 34.0 ACRES and STOUGE . . .  in R&K.CREEK LAKE 
: .. , . 

RESERVOIR . .'T. 

I -  .... 

Priority Date: 1899 , ... .  
- ?  .. - . .  - ..... 

k.4' ",, : ~ 

Lirnit/Duty: The amount of water to which &hi right Grititled, f a  the &oses 
aforesaid, is limited to an amount ~ ~ ~ ~ ~ & e f i c i a l l Y  used foi mid 
~ o s e s ,  and shall not exceed 165 acifet from West Fork Rock Creek for 
Storage in Rock Crejek Lake Reservoir. Ro& Creek and Rock Creek Lake: 
1/40 cubic foot per seconddpec acre irrigat&-dz~;un,e. .... * .  -.. 1 and 1/80 cubic, foot 
per second per acre thei+ta;a;:hther Limited 16.6ae acre-foot per calendar 
month to June 1 and fo& acre-feet ijekacre ..ii. d&g - season April 1 to 
Septemh~r.30, measured at,poirit of diieihon. 

source: R O ~ & $ E C ; ~  WEST FORK ROCK CREEK AND ROCK CREEK 
............... ' M E  ,& * . . . .  '*:i I... 

,,,:.- . . . . . .  ,:d . . . .  . - Authorized Place of @sc: ie?:. :vr .-L=..:.-<:- ..". _ 
: ':: - 

. . 
> %. 

, 1 . 
.<-. .. 

13. Certificate 25922 does.& describe the location of the points of diversion, however 
infoxmation is avdilable from Transfer Application T-11137 indicating that the points of 
diversion are located as follows: 

24E 
24E 
24E 
24E 

Authorized Points of Diversion: 

Wh4 
WM 
WM 
WM 

36 
36 
36 
36 

MEASZlREDDISTANCES 
L,620 FEET SOUTH AND 650 FEET WEST FROM 
THE MST !4 CORNEROF SECTION 21 
140 FEET NORTH AND 2,740 FEET EAST FROM 
TIE WEST '/( CORNEROF SECTION 22 

Q-Q 

SE 

SW NE 

NE?TE 
NWNE 
SWNE 
SENE 

SEC 

21 

22 

rPOD 

A 

2300 
2300 
23 00 
23 00 

TWP 

l 3  

l3 

30.8 
2.6 

10.6 
27.1 

RNG 

24 

24 

MER 



14. Transfer Application T-11137 proposes to change the place of use of the right to: 

POD 

. . 

1 5. The portion of the third right to be transfe-d i8.L follows:'.~ 
'. : * .  , , .. . . .  

' -;, :'4'. - ... :, a*.;. 
.,.. ,- 

: . ... :+ - L'< 

CerMicate: 37254 in the name of CLINTON 0:md F L O ~ ~  H. HARRIS (perfected - I .  

under Pennits S-22984) '- ?. 

Use: SUPPLEh4ENTA.L IRRIGATION of 1 02I5; ACRES 
Priority Date: MAY 3, 1954 - t' -- - '-A < -.- 

b :A -. "+"& . 
-+ ?$-a 

Limit/Duty: The amount of water to'which'such right is enfitjed, for the purposes 
aforesaid, is limited to an amount actirally beneficially used for said 
purposes, and shall. not exceed 41 0.0 acrerfeet stored water only, measured 
at t& p6&ti$f diversion f6kj the stream; The amount of water used for 

. idgation, together with the mount secured undcr any o k  right existing 
f& Geesame lands, shall be Ilmi@ to a diversion of 4 acre fcct for cach acre 
irrigatd.during 'lhthainigation qeiison of each year. 

Source: -ROCK - C ~ K  Lk&, ~~~ to t h ~  JOHN DAY RIVER 

TWP 

l3 

Authorized Place of Use: 

Q-Q 

SW 

I. 

I TOTAL: 1 102.5 ( 
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IKEASURED DISTANCES 
1,460 FEET SOUTH AND 1,290 FEET EAST FROM 
THENORTH'/( CORNEROF SECTION27 

RNG 

24 

TWP 

Is : 

MER 

WM 

RNG 

24 

SEC 

27 

MER 

WM 

MEASURED DISTANCFS 
140 FEET NORTH AND 2,740 FEET EAST 
FROM THE W'/r CORNER OF SECTION 22 

SEC 

* 

' QQ 

'w" 



16, Transfer Application T- 1 1137 indicated that the authorized point of diversion is refetrcd to 
as POD B, 

Certificate: 86550 in the name O ~ ~ T O N  A L 0. and F ~ ~ R A  H. HARRIS (perfected 
under Pennit S-22983) s ' '-" - _ ,a1.-, 

Use: IRRIGATION of 71.5 ARES S~~'~,SUPPL,EM%N'I'AL . = . e f  IRRTGATION of 
3 1 .O ACRES - - - - ,. :- 

Priority Date: APFUL 30,* 1954 !$ J 

:.J 4 

Rate: 1 .44 CUBIC &BT PER SECOND 
LimifDuty: Th'k amount of water used for higetion, together with the amount sccurcd 

under hrptL@ eght,existing for thc same lands, shall be limited to 
-- - ONE-FORTETH of 6xic cubic foot per second per acre, or its equivalent for " .  

- a c h  acre inigated and shall bc further l i i f c d  to a diversion of not to 
.- - - -  ex~&> 4 acre-fektper acre for each acre irrigated during the inigatioa 

' -. 
seasdn$f each year, and shall conform to such reasonable rotation system as 

+ may b e ' & j d  by the proper state officer, " .. 
~ourcei  ROCK CREEK, tributary to the JOHN DAY RlVER 

Authorized $0"1nt of ~i;/inion: 

Authorized Place of Use: 

TWP 

l3 
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RNG 

Z4 

SEC 

*' 
.*&EEz' 

F6'A4 

Q-Q 
SW NE 

MEASURED DISTANCES 
1,460 FEET SOUTH AND 1,290 FEET EAST 
FROM THE N% CORNER OF SECTION 2'7 



19. Transfer Application T-1 1 137 indicated that the &&zed point of diversion 
as POD C. . - I 

is referred to 

I '  

20. Trangfer Application T-1 1 137 proposes to ch*; plecilaf use of the right to: 

. - TOTAL: 1 3 1.0 1 

21. Notice of the ahficatibn fw transfer was published on October 5,20 10, pursuant to OAR 
690-380-4000. N&iiomment.a were filed in response to the notice. 

22. The proposed changes would result in the routing of return flows around at least one 
diversion of other existing water rights, resulting in injury to those rights, Rights that are 
likely to be injured include Certificates 25080, 69338, and 25921. . 

23. On January 6,201 1, the Department mailed a copy of the draft Preliminary Determination to 
the applicant proposing to deny Transfer Application T-1 1 137 unless the applicant requested 
to pursue consent to injury of the affected water rights, The draft Preliminary Determination 
cover letter set forth a deadline of Febmary 4,201 1,  for the applicant to respond. 
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24. On January 25,2011, the applicant provided proof of their ownership of the affected watcr 
rights and consented to any injury to Certificates 25080,25921, and 69338 that may result 
from T-11137, 

25. On January 3 1,201 1, the Department mailed a copy of the revised draft Preliminary 
Determination proposing to approve Transfer Application T-1137 to the applicant. The draft 
Preliminary Determination proposed approval based on consent of the holder of the 
potentially injured water rights, The revised draft Preliminary Determination cover lcttcr set 
forth a deadline of March 25,201 1, for the applicant to respond. Thc agplicant requested that 
the Department proceed with issuance of a Preliminary Determination. 

A ', ,. 
*- 

26. On February 8,201 1, the Department issued a PreliminaryDete*ation proposing to 
approve Transfer Application T-l1137and mailed a copy tT, the applicant Additionally, 
notice of the Preliminary Determination for the transfer application was published on the 
Department's weekly notice on February 15,201 l, pursuant to ORS 540.529 and OAR 690- 
380-4020. 2 .  * I  ,- 

' h 

27. On March 17,201 1, Waterwatch of Oregon timcl; i&iti;d a7Rotest of the Preliminary 
Detennination. No other timely protests were received by the Department. 

- -- 

28. On ,2012, the Department, ~at i rwj i t ch  of0regokk& Dayrpdng Partners LU: 
entered into a settlement agreement puifl;iii;i to which ~ a t e r ~ k c h  of Oregon withdrew its 
protest of the Preliminary Determination. This Fin4 Order reflects modifications agreed 
upon as a result of the setgemcnt agreement. 

I - <  - ,?. .r$dj, . > 

Transfer RNim CrItenp' [OAR ?i9&38&4010(zj] 
..% '+ - i - -c-'2. 

29. Evidence was kbmittid with,the application a id  amendments indicating that water has been 
r-P.n r-  used within theelast five*$$$accordmg.to the'terms and conditions of the right, Aerial 

photographs "ofthe,lands to .vy&ch the ri&t is appuztenant suggest that there has been an 
extended period 6 ~ t i q e  duringyhich the right was not exercised. However, the infonnation 
ind&e!record is not s&cient to initia& cancellation proceedings under ORS 540.63 1. 

',-"t 

30. A divc&@n structure d + h  sh3~ient to use the fbll amount of water allowed under the 
existing righfh were present within the five-year period prior to submittal of Transfer 
~pplication'~-'i'1137. , -- .;= 

. 4  

t , Y-1 - - 
3 1. The proposed chdgeb would not result in enlargement of the rights. 

32, The proposed changes would result in the routing ofreturn flows around at least one 
diversion of other existing water rights, resulting in injury to those rights, Rights that are 
likely to be injured include Certificates 25080,69338, and 2592 1. The applicant is the owner 
of the potentially injured rights and has consented to the injury pursuant ORS 540.530. The 
proposed changes would not result in injury to other water rights. 
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Conclusions af Law 

The change in place of use proposed in application T-11137 appears to be consistent with the 
- requirements of ORS 540,505 to 540.580 and OAR 690-380-5000. The application is approved 

pursuant to the terms and conditions below. 

Now, therefore, it Is ORDFXED: 

1. The change in place of use proposed in Transfer Application T-1113.7 . .  - i$ approved. 
,.' .. r' 

2. The right to the use of the water is restricted to beneficial use..'afthe place of use described, 
and is subject to all other conditions and limitations contaided ~~~e~ificatcs25670,25922, 

I .r, . . 
5, 37254, 86550, and any related decree. - - . . ,  -. 

..-, - :. .;. ?; --- . .  - , , ,I 
:. 1:' .:, ..3. 

3. Water right cerkicates 25670,25922,37254, and .865 SO Sn cancelled." kejveatificates . will 
be issued describing that portion of the rights not affected by this transfer. '''.,::-,:ti:- 

,," ' . ' ; . . ..>. . . . : 7:: .. . .. , .- 

4. Water use measurement conditions at each point of diYarsi&: , 
. . 

r ' , 
. .. 

B Before water use may begin underthis order, the wat&'kber shall install a mtalizing flow 
meter, or, with prior approval of the D&tor, another suitabl; measuring device, at each .:. a...$:z :> . .  . 

< , .  . - 
... . 7  point of diversion. :.. Spy ,. ...- LY? 71. 7- -. 

3 
. . .  " .. ." 

,,.s 
. . 

:: ::'-,.,;*&, 
" .r , : ..:.,. 

b. The water user shall rnpintln the rnetzs -... or ?. n&iubng$eei&s .-. in good working order. 
. . < '  ; ,a<  c 

.,, ", 

-: .... , . , "-. 
.: . 
: i  

c. The Water user shin al loG'b  watermast=i.=access to the meters or mcasusing devices; 
provided howey&,khere the meters or measiiiing deviccs are located within a private 
structure, the watermaster . shall.reguest . .  access $on reasonable notice. 

-. - .;. ,, 4:: .. .. 
. . y. 4- .-, ... . :-.:'(;-:.,',,+ ?,..--* ..: . - ,  .-....,.. 

5. Water -s,;z. us$6&~$@epent .A 4,..... &&itions . .,;*. Lit RlicECreek Lake Reservoir - C,", 
,: 

" .. . ..,'. 
a. ~k;drc water use.n$y beg& under this order, the water user shall install a weir or Parshall 
.fl~&tr,:~r, with prior i&iva1 of &Director, other suitable measuring devices, that measure 
the entire . --a. range and stagebetwe& . s empty and 111 in the reservoir, 

* - 
b. ~ e f o r =  %&teT use may fkbn under this order, Ethe reservoir is located in channel, weirs 
or other suitable measuring devices must be installed upstream and downstream of the 
reservoir, and, an.adjustable outlet valve must be instalIed. The water user shall maintain 
such devices in good~working order. A written waiver may be obtained, if in the judgment 
of the Director, the installation of weirs or other suitable measuring devices, or the 
adjustable outlet valvc,will provide no public benefit. 

c. The water user shall allow Lhe Watermaster access to the devices; provided however, 
where iiny device islocated within a private structure, the Watermaster shall rcquest access 
upon reasonable nolice. 

6. Prior to diverting water, the water user shall install a headgate to control and regulate the 
. quantity of water diverted. The type and plans of the headgate must be approved by the 

Department prior to beginning construction and shall be installed under the general 



supervision of the Department. The water user shall maintain the headgate as required by the 
Department, 

7. The wter  user shall maintain a complete record of yater used each month and shall submit a 
report which includes the recorded water-use measurements to the District 4 Watermaster in 
Canyon City annually or more frequently as may be required by the Director. The water use 

. . reports shall include recorded monthly wae-use measurements horn each point of 
diversion. The repo~ts also shall include'dates of measurement and other information as may 
be requested by the Director. The frequency or timing of the reports may be modified upon 
a determination by thc Director that an alternate frequency is needed or appropriate. The 
method of reporting may be by e-mail, facsimile or standard mail as agreed upon between 
the water user and Watermaster, 

) .  

I 

8. The former place of use of the transferred rights shallL20 longer receive water under the 
rights. 

-x - 
9. The approved changes shall lie completed andifnll'bencfici&use of the water skill be made 

on or before October 1,2014. A Claim of ~eneficial-useprepared by a c e d e d  Water 
Right Examiner shall be submitted by the applicant tipthe-~epartment within one year after 
the deadline for completion of the changes and h l l  beneficial use of the water, 

, . 
. ' 3  . .. . 

... , 

. . . . . . : . . - . ;  ,:.. .- . :.. .. 
10, When satisfactory proof of the completed changes is received, riew certificates confirming 

" .  % the rights transferred will be issued. . . . . . .  . 
. . ,  . .. . 

. , ,?1 , .  . . . .. .:.*- ;,. : '  .,. 
: .. ., , < . +,... . )  : .  

Dated at Salem, 0regon&is . .. ": ":i day of '-, ,. .. .- . . . 
2012, 

'.I ...' . , . . . . . . - 
. -.: i ." 

..  . 
L.' .... . . : - ~  , 

. : : x ~ .  :...*..::+ 
: :  ' C . _ ,. (. . .  , - .. . . ,:;<.,I.;-. ,- 

. ... : 'i .,.l;...: i.. 
>... . ,:.,.;.:. .' ..: 

v , .. . I-. 

Dwight h c h ,  Wstei Right Services Division ~dminKtr&or for 
P ~ L P  C. WARD, DIRECTOR~.I.:;, , 

,~ 

' . t :,. . . 
I ._ i 

8 . .  
-., 

. . - 

Mailing Date: 
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT 

In the Matter of Applications R-87630, ) 
R-87625 and R-87687 in the name of 1 
Dayspring Partners LLC ) 

Applicant 1 SETlZEMENT 
and 1 AGREEMENT 

Waterwatch of Oregon, Inc. ) 
Protestant 1 

The Oregon Water Resources Department ("the Department"), Dayspring Partners LLC 
('Dayspring9')'and Waterwatch of Oregon, hc. eWaterWatch"), (collectively '7he parties") do 
hereby stipulate and agree in this Settlement Agreement ("Agreement") as follows: 

A. Background 
t 

1. Dayspring is the owner of real property, known generally as the Antone Ranch, in 
Wheeler County, Oregon ("Property"). 

2. On June 24,2010, Dayspring filed an application for a reservoir permit. The Department 
assigned the application number R-87630, 

3. On December 28,20 10, the Departmmt issued a Proposed Final Order rPF0") 
recommending approval and issuance of a permit. 

4. On February 1 1,20 1 1, WaterWatch filed a timely protest. I 
5. Dayspring and Waterwatch reached agreement to resolve all disputes regarding four I 

pending applications by Dayspring (T-11 L37, R-87630, R-87625 and R-87687). The : 
agreement regarding R-87630 (to store water from an U M ~ E ~  tributary of Rock Creek I 

in a reservoir named Metolius Lake), R-87625 (to store water from the West Branch of : 

Rock Creek in a reservoir named Spanish View Lake), and R-87687 (to store water from j 
Shingle Creek in a reservoir named Maley Lake) is memorialized in this agreement. The , 

agreement regarding T-11137 is memorialized in a separate document. 1 
! B. Consent 

1. Dayspring hereby acknowledges that it has read and understands the terms of this 
Agreement, and the terms of the draft Final Orders Incorporating Settlement Agreement 
for Applications R-87630, R-87625 and R-87687 which are attached hereto. 

i 
2. WaterWatch hereby acknowledges that it has read and understands the terms of this 

I 
1 
: 

Agreement, and the terms of the draft Final Orders Incorporating Settlement Agreement I 

for Applications R-87630, R-87625 and R-87687 which are attached hereto. i 

> 

R-87630, R-87687, R-87625 Settlement Agreement 

I 
I 
I 
I 
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3. Dayspring and WaterWatch understand and agree that, cxcept for a separatc Contribution 
Agreement between Dayspring and WaterWatch and a separate agreement regarding 
Dayspring's transfer application T-11137, this Agreemcnt and all documents referenced 
set forth thc entire Agreement of the parties with respcct the subjcct matter. 

4. Dayspring and WaterWatch understand and agree that this Agrecment and the Final 
Orders Incorporating Scttlement Agrccment for Applications R-87630, R-87625 and R- 
87687 issued pursuant to this Agreement constitutes the complete and ftnat resolution of 
the Waterwatch protest to the PFO on ~ppiication R-87630. 

5 .  Effective upon the issuance of the Final Orders Incorporating Settlement Agreement for 
Applications R-87630, R-87625 and R-87687, Dayspring waives any and all rights to 
petition for judicial rcvicw of this Agreement, waives any and all rights to rcquest 
reconsideration, petition for judicial revicw or appeal the Final Orders incorporating 
Settlement Agreement for Applications R-87630, R-87625 and R-87687. 

6. Effectivc upon the issuance of the Final Orders Incorporating Settlement Agrecment for 
Applications R-87630, R-87625 and R-87687, WaterWatch waivcs any and all rights to 
petition for judicial review of this Agreement, waives any and all rights to request 
reconsideration, petition for judicial rcvicw or appeal thc Final Orders Incorporating 
Settlement Agreement for Applications R-87630, R-87625 and R-87687. 

7, Notwithstanding the waiver agreed to above in paragraphs B.5 and B.6, Dayspring k d  
WaterWatch retain the right ta petition the Department to corrcct any scrivener's error in 
the Final Orders Incorporating Settlement Agreement for Applications R-87630, R- 
87625 and R-87687 issued pursuant to this Agreement, and otherwise to enforce the 
t e r n  of this Agreemcnt. 

C. Terms of the Agreement 1 
1. In addition to the terms and conditions set forth in the PFO for application R-87630, and 

in addition to termsand conditions as the Department otherwise may require for R-87625 
and R-87687 (including the Department's standard terms and conditions), the permits for 
all three reservoirs will include the following conditions: 

a. The reservok shall be constructed and maintained outside the m e n t  channel 
of the source sttcam such that flows in the source stream that are not diverted 
andlor stored under the pcrmit will pass the reservoir site without flowing through 
the reservoir. 

b. Except as required by other conditions aridlor directives af the Department, or 
as may occur through return flow following irrigation under a secondary permit 

I 
for use of the water storcd under this permit, the permittee shall not release water 
from the rcscrvoir into Rock Creck, or into any surfacc waterway reaching Rock 
Crcck. For purposcs of this Paragraph, "othct conditions andlor directives of the 
Department" do not includc the tcrms and /or conditions of this pcrmit that require 

i 
I 
j 
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the permittee to pass live flow outside the permitted storage season ardor after 
, storing the total amount permitted under this permit. 

In addition to terms and conditions as the Department otherwise may require for R-87625 
and R-87687 (including the Department's standard terms and conditions), the pennits for 
the reservoirs will include measurement, recording and reporting conditions substantially 
identical to those in the draft permit proposed for application R-87630. The specific 
types of mea.suring devices for each reservoir will be determined in comdtation between 
Dayspring and the Department to ensure compliance with the condition while 
maintaining flexibility for Dayspring to use the most cost effective and efficient devices 
for the particular measurement need. 

Dayspring will comply with all terms and conditions of the permits referenced in this 
Agreement. 

Dayspring presents that it has no present intention to develop a destination resort on the 
Property. 

On condition that the Department and Dayspring comply with all terms and canditions of 
this Agreement, WaterWatch will not M a  protest or challenge any of the applications 
referenced in this Agreement. 

The Department will issue a Fipal Order Incorporating Settlement Agreement for 
Applications R-87630, R-87625 and R-87687 consistent with the draft Final Orders 
Incorporating Settlement Agreement for Applications R-87630, R-87625 and R-87687 
attached to this Agreement 

By signing this Agreement, WaterWatch withdraws its protest to the Department's PFO 
proposing approval of application R-87630. Each person signing this Agreement 
represents, warrants, and agrees that he/she has the full right and authority to enter into 
this Agreement on behalf of the party for whom he/she is signing. 

Each Party to this Agreement ceffies that it has had a reasonable opportunity to review 
and request changes to the Settlement Agreement, and that it has signed this Agreement 
of its own fiee will and accord. 

Each Party to this Agreement certifies that it has read the entire Agreement, including the 
draft Final Orders Incorporating Settlement Agreement for Applications R-87630, R- 
87625 and R-87687, and understands and agrees with the contents thereof. 

10. This Agreement may be amended or modified only by a written agreement signed by all 
of the parties, or by Waterwatch and Dayspring if such amendment or modification 
would not alta the duties or responsibilities of OWRD under this Agreement. 

11. This Agreement may be signed in counterparts. 

R-87630, R-87687, R-87625 Settlement Agreement Page 3 of 4 



In WitaeJs whtteof, the Partfes have executed this settlement ~peernant, eEFective aa of the last 
date ae! forth ne:xt tonthe parties' signature. 

;gilt Services Administrator, for 2l&- 

D spring Parturn LLC. 

R-87630, R-87687, R-87625 Settlement Agreement 

Date 

Date 
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Oregon Water Resources Department 
Water Rights Services Division 

Water Rights Application 
Numbcr R-87630 

DFWW Final Order Incorporating Sefflement Agreement I 
Hearing and Appeal Rights I 
Under the provisions of ORS 537.170 and O M  537,622, the applicant may request a contested case 1 
hearing by submitting thc information requircd for a protest under ORS 537.153(6) or ORS 
537.621(7) to the Department within 14 days after the date of mailing of this order as shown below. 
If a contested case hearing is requested, the Department must schedule one. In the contested case 
hearing, however, only thosc issues based on the modifications to the Proposed Final Ordcr may be 
addressed. 

ORS 536.075 allows for additional appeal rights for othcr than contested case. This is a Final Order 
in othcr than contested case. This order is subject to judicial review undcr ORS 183.484. Any 
petition for judicial review must bc filed within the 60 day time period specified by ORS 183.484(2). 
Pursuant to ORS 536.075 and OAR 137-004-0080 you may either petition for judicial review or 
petition the Director for reconsideration of this order. A pctition for reconsideration may be granted 
or denied by thc Director, and if no action is taken within 60 days following the date the petition was 
filed, the petition shall be deemed denied, 

This statement of judicial review rights do& not create a right to judicial review of this order, if 
judicial review is otherwise precluded by law, Whcrc no changcs have bccn made to a Proposed 
FinaI Order on a water right application and no protests have been filed during the protest period,the 
Final Order is not subject to judicial review. 

Application History 
On June 24,2010, Dayspring Partners LLC submitted an application to the Department for a water 
usc pcnnit. 

The Department issued a Proposed Final Order on December 28,2010, rccomrnending approval of 
thc application with conditions. 

On February 1 1,201 1, a timcly protcst was filed by Waterwatch of Oregon, hc.  

A Settlement Agrccmcnt was signed by all parties as of . The terms ofthe Settlement 
Agreement havc bccn incorporated into this Final Ordcr and a copy of the Settlement Agreement is 

I 

included below, I 

I 
The Applicant, the Protestant, and the Department have agrced to permit conditions set forth in the 
attachcd draft permit, including the following conditions which mod* the Proposcd Final Order: 

I 
! 

' .  

The reservoir shall bc constructed and maintained outside thc current channel of the source 
1 

stream such that flows in the source stream that are not diverted andlor stored undcr thc 
pennit will pass the rescwoir site without flowing through the reservoir. 



Except as required by other conditions and/or directives of the Department, or as may occur 
through return flow following irrigation under a secondary permit for use of the water stored 
under this permit, the permittee shall not release water fiomthe reservoir into Rock Creek, or 
into any surface waterway reaching Rock Creek For purposes of this paragraph, "other 
conditions andor directives of the Department" do not include the terms andlor conditions of 
this permit that require the permittee to pass live flow outside the permitted storage season 
andfor after storing the total amount permitted under this permit. 

The proposed use would not impair or be detrimental to the public interest 

Order 

Application R-87630 is therefore approved a3 proposed by the Proposed Find Order further 
modified by the Settlement Agreement. 

Upon the submission and approval of dam plans and specilications, a permit shall be issued 
authorizing the proposed water use, Please note the approval of dam plans and specifications may 
include conditions pertaining to the construction, maintenance, and operation of the reservoir in 
addition to the permit conditions included in the Proposed Final Order. 

Prior to issuance of a permit and construction of the project, final dam designs and specifications 
must be submitted to the Department and approved by the Department's dam-safety engineer. Said 
plans and specifications are due no later than 60 days from the date of this Final Order. Failure to 
submit the required plans and specifications within 60 days fiom the date of this Final Order may 
result in the proposed rejection of Application R-87630. I 
lfyou need to request additional time, your written request should be received in the Salem o f l e  of 
the Department within 60 days of this Final Order. The Department will evaluate the request and 
determine whether or not the request may be approved. 

DATED 

CB- D m  --- 

E. Timothy Wallin, Water Rights Program Manager 
for Phillip C .  Ward, Director 
Water Resources Dcpartrnent 



n reach me at 503-986-0859. 

ott have questions about how to$le aprotest or a requestfor standing, please refir to the section 
his Final Order entitled "Hearing andAppeal Rights'! f i ou  have previouslyfiled a protest and 

want to know its status, please contact Patricia McCarty at 503-986-0820. 

g y o u  have other questions about the Department or any of its programs please contact aur 
Customer Service Group at 503-986-0801, 



STATE OF OREGON 

COUNTY OF WI-EEER 

DRAFT PERMIT TO CONSTRUCT A RESERVOIR AM3 STORE THE PUBLIC WATERS 

THIS DRAFT PERMIT IS HEUEIY ISSUED TO 

DAYSPRING PARTNERS LLC 
1 5350 S W SEQUOIA PARKWAY SUITE 250 
PORTLAND, OR 97224 

The specific limits and conditions of the use are listed below. 

APPLICATION FILE NUMBER: R-87630 

SOURCE OF WATER: UNNAMED STREAM AND SPRINGS, TRIBUTARJES OF ROCK CREEK 
i 
i STORAGE FACILITY: METOLIUS LAKE i j 

PURPOSE OR USE OF THE STORED WA- FISH LIFE, RECREATION, AND WILDLJFE 1 
MAXIMUM VOLUME. 750 ACRE FEET EACH YEAR I 
WATER h4AY BE APPROPRIATED FOR STORAGE DURWG THE PERIOD: JANUARY 1 THROUGH 
APRIL 14 

DATE OF PRIOiU'TY: JUNE 24,20 10 , . 

THE AREA SUBMERGED BY THE RESERVOIR, WEEN FULL, WIU BE 11.4 ACRES AND THE 
MAXlMUM HEIGHT OF THE DAM SHALL NOT MCEED 25.0 FEET. 

DAM LOCATION: NW 114 NE 1/4, SECTION 22, T13S, R24E, W.M.; 190 FEET SOUIXI AND 1520 
FEET WEST FROM NE CORNER, SECTION 22 

THE AREA TO BE SUBMERGED BY THE RESERVOIR IS LOCATED AS FOLLOWS: 

SW 114 SE 1/4 
SECTION 15 

NE 114 NE 1/4 
NW 113 NE 1/4 
SECTION 22 

TOWNSHIP 13 SOUTH, RANGE 24 mS?; W.M. 

Application R-87630 Water Resources Department PERMIT R-DRAFT 
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Measurement, recording and reporting conditions: 

A. Before water use may begin under this permif a staff gage that measures the entire range and 
stage between fill reservoir level and dead pool storage must be installed in the reservoir. 
The staff gage shall be United States Geological Survey style porcelain enamel iron staff 
gage style A, C, E or I. 

B. The permittee shall measure inflow and outflow, above and below the reservoir respectively, 
to ensure that live flow is not impeded outside the storage season. 

, C. The pennittee shallmaintain all required devices in good working order. 

D. The permittee shall allow the watenaster access to the device; provided howew, where any 
device is located within a private structure, the watermaster shall request access upon 
reasonable notice. 

E: The pennittee shall keep a complete record of the mount of water used each month and 
shall submit a report which includes the recorded water-use measuremerlts to the Department 
annually or more frequently as may be requi~d by the Director. Further, the Director may 
require the permittee to report general water-use information, including the place and nature 
of use of water und& the permit. 

F. The Director may provide an opportunity for the permittee to submit altemativc measuring 
and reporting procedures for review and approval. 

The reservoir shall be constructed and maintained outside the current channel of the source stream such that 
flows in the source stream that are not diverted andlor stored'under the permit will pass the reservoir sitc 
without flowing through the reservoir. 

Except as required by other conditions and/or directives of the Department, or as may occur through return 
flow following irrigation under a secondary p e d t  for use of the water stored under this permit, the 
permittee shall not release water from the reservoir into Rock Creek, or into any surface watenvay reaching 
Rock Creek. For purposes of this paragraph, "other conditions and/or directives of the Department" do not 
include thc terms andlor condifions of this pennit that require the permittee to pass live flow outside the 
permitted storage season and/or after storing the total amount permitted under this permit. 

The storage ofwater allowed hcrcin is subject to the installation and maintenance of an outlet pipe (with a 
minimum diameter of 8 inches for any in-&ahel reservoir)). This requirement may be waived if the 
Department determines other means have been provided to evacuate water when necessary. 

The permittee shall pass all live flow outside the storage season described above. 

This pcnnit allows an armual appropriation (not to exceed the specified volume), This permit does not 
provide for the appropriation of water for out-of-reservoir uses, the maintenance of the water level or 
maintaining a suitable freshwater condition. If any water is to be used for out-of-reservoir purposes, a 
secondary water right is required. If any additional live flow is to be appropriated to maintain either the water 
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level or a suitable freshwater condition, an additional water right is required. 

The pennittee shall not construct, operate or maintain any dam or artificial obstruction to fish passage in the 
channel of the subject stream without providing a fishway to ensure adequate upstream and downstream 
passage for fish, unless the permittee has requested and been granted a fish passage waiver by the Oregon 
Fish and WiIdlife Commission. The permittee is hereby directed to contact-an Oregon Department of Fish 
and Wildlife Fish Passage Coordinator, before beginning confiuction of any in-channel obstruction. 

The permittee shall install, maintain, and operate fish screening and by-pass devices consistent with c u m t  
Oregon Deparlment of Fish and Wildlife (ODFW) standards. Fish screening is to prevent fish h m  entering 
the proposed diversion while by-pass devices provide adequate upstream and downstream passage for fish 
The required screen and by-pass devices are to be in place and functional, and approved in urliting by ODFW 
prior to diversion of any water. The permittee may submit evidence in writing that ODFW has determined 
screens and/or by-pass dcvices are not necessary. 

Diversion of water under this permit is contingent on designated scenic waterway flows being met 
downstream. The user is required to monitor streamflow at John Day River at McDonald Ferry, Oregon, 
gage 24048000, and discontinue diversion when the flows specified below are m e t  at the gage. At the 
discretion of tbe Director, the location and nature of streamflow monitoring required to. protect scenic 
waterway flows is subject to changk. In addition, the watermaster may regulate diversion under this right if it 
is determined by the Department that the flows listed below are unmet at the gage. 

DAM CONDITIONS 

John Day Scenic Waterway 

Conditions may be added upon approval of dam designs and specifications. 

Month 

January 

February 

March 1 - April 14 

STANDARD CONDITIONS 

Minimum Flow (cubic feet per 
second) 

500 

1000 

2000 

Failure to comply with any of the provisions ofthis permit may result in action including, but not limited to, 
restrictions on the use, civil penalties, or cancellation of the permit. 

If the riparian area is disturbed in the process of developing a point of diversion, the permittee shall be 
responsible for restoration and enhancement of such riparian area in accordmce with ODFW's Fish and 
Wildlife Habitat Mitigation Policy OAR 635-41 5. For purposes of mitigation, the ODFW Fish and Wildlife 

. -  Habitat Mitigation Goals and Standards, OAR 635-415, shall bc followed, 
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The use may be restricted if the quality of the source stream or downstream waters decmcs  to the point that 
those waters no longer meet existing state or federal water quality standards due to reduced flows. 

?%is permit is for the beneficial use of water without waste. The water user is advised that new regulations 
may require the use of best practical technologies or conservation practices to achieve this end. 

By law, the land use associated with this water use must be in compliance with statewide land-use goals and 
any local acknowledged land-use plan. 

The use of water allowed herein may be made only at times when sufficient water is available to satisfy a l l  
prior rights, including prior rights for maintaining instteam flows. 

Construction shall be completed and the pennittcd volume of water shall be stored within five years of the 
date of permit issuance, If additional time is needed, the pennittee may submit an application for extension 
of time, which may be approved based upon the merit of tht application. 

Within one year after storage of water, the permittee shalI submit a claim of beneficial use, which includes a 
map and report, prepared by a Certified Water Rights Examiner. . 

Issued 

for Phillip C. Ward, Director 
Water Resources Department 

Application R-87630 
Basin 6 
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Mailing List for FO Copies 
Application #R-87630 

Original mailed to applicant with claim of beneficial use form: 

DAYSPRING PARTNERS LLC 
153 50 SW SEQUOIA PARKWAY SUTI'E 250 
PORTLAND OR 97224 

Copies sent to: 
WRD - File # R-8'7630 
WRD - Ken Stahr 
WRD - Dam Safety (for reservoir applications only) 

FO and Mat, Couies sent to (remember to reduce copy mareins): 
WRD - Watermaster District #: 4 
WRD - Regional Manager (not to SCR): NC 

Couies sent to Other Interested Persons ( C m ,  Anent, Commenter, etc.1 
1. Pagel Martha / Langford, Shonee 

Schwabe, Willjamson & Wyatt, 530 Center S t  NE, STE 400, Salem OR 97301 

. 2. Bruce, Steven, CWRE #439 ~ 

Skookum Water Associates, Inc., P.O. Box 80174, Portland, OR 97280 

3. Poscwi@ Brian J, 
8508 SB Eleventh Avo, Portland OR 97202 

CASEWORKER : Jcana F m a n  

Applicatfon R-87630 Water Resources Department 
Basin 6 Volume I A  ROCK CR 
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BEFORE THE WATER R E S O U R C ~  DEPARTMENT 
OF THE STATE OF OREGON 

In the Matter of Water Right Application 1 FINAL ORDER 
R-87625, Wheeler County 1 XNCORPORATlNG SETTLEMENT. 

AGREEMENT 

Authority 

Oregon Revised Statutes (ORS) 537.409 establishes the process by which an application to store waters 
of the public may be submitted. 

Findings of Fact 

1. On MAY 19,2010, DAYSPRING PARTNERS LLC submitted an application for a permit to 
store water pursuant to ORS 537.409, 

Storagc Volume: 15.0 ACRE FEET 
Dam Height LESS "ITAN 10 FEET 
Source: WEST BRANCH ROCK CREEK, TRlBUTARY TO ROCK CREEK 
Location: WHEELER COUNTY IN SECTION 22 TOWNSHIP 13 SOUTH, RANGE 24 EAST, 
WM. 

2. The required examination fees were paid. 

3. The Department provided public notice of the application in the Department's weekly public 
notice on June 1,20 1 0. A 60-day comment period followed and no comments were received. 

4. Clackamas County Circuit Court Judge Susie I.. Norby issued an order relating to the processing 
of reservoir applications filed under ORS 537.409. In this order, Judge Norby determined that an 
application for stored water fded under ORS 537.409 is not complete unless/until the Department 
receives sufticient information to demonstrate that the reservoir: 

APPEAL RIGHTS 

Appeal to a circuit court: This is a final order in other than a contested case. Any parry affected by a final order in 
other than a contested case issued by the Water Resources Commission or Water Resources Department may appeal 
the order to the appropriate circuit court (ORS 536.075). A petition for judicial review must be filed within the 60- 
day time period specified by ORS 183.484 (2). 

PeUtlon to the Department for Rcconsideratfoo of tho Flnal Order: A person entitled  judicial review of this 
order may also file a petition for the Department's reconsideration ofthe arder, The petition for recansideration 
must be fled with the Department within 60 calendar days aiter the date of the order. A copy of the petition must 
also be delivered or mailed to all other persons and agencies requiring notification under statute or rule (OAR 137- 
604-0080). The petition must set fbrtb the specific grounds for reconsideration, and may be supported by a written 
argument. The petition may Include a request for a stay of the order if the petition complies with the requirements 
of OAR 137-003-0090 (2). The Department may grant or deny the petition by sumrnary order. If the Department 
takes no action, the petltion h deemed denied as provided by ORS 183.484 (2). A final order remains in effect 
during reconsideration until stayed or changed. Following reconsideration, the agency must enter a new order, 
which may be an order affvming the existing order (OAR 137-004-0080). Reconsideration cannot be ganted d e r  
the filing of a petition For judicial review, unlesspermitted by the court (OAR 137-004-0080 (6)). 

ORS 537.409 does not provide an opportunity to request a contested-case hearing. Appealrights on this final order 
approving the application are limited to Ihe above procedures. 
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a. does not pose a significant detrimentill impact to existing fishery resources as determined 
on the basis of information submitted by the State Department ofFish and Wildlife; and 

b, does not injure any existing water right, 

5. Shortly after tho Department determined the application was cornpletc, the Department again 
provided public notice of the application. 

6. The Deparbnent received comments from Brian Posewitz, on bchalfof WaterWatch of Ortgon, 
Inc, during thc second comment period. The commcnts were considered by thc Departmont and a 
comment evaluation way completed. 

7 .  On Febnrary 11,20 1 1, a timely protcst was filed by WaterWatch of Oregon, Inc., on a related 
application, R-87630. 

8. A Settlement Agreement was signed by all parties as of , The tcrms of the 
Settlement Agreement-are incorporated into this Final Order and a copy of the Settlement 
Apemcnt is jncludcd below. 

9. The Department has determined that the proposed source has not been withdrawn from further 
appropriation, 

10. The proposed resavoir is not prohibited undcr ORS 390.83 5. 

11, Water is available for thc proposed use according to the Department's water-availability model 
and the watermastcr's assessment. 

12, Bocause water is available, the Department finds that existing water rights would not be injured 
by the proposed use. 

13. The Department relies on the Oregon Department of Fish and Wildlife's review and 
recommendations in determining whether a proposed usc would pose a significant detrimental 
impact to existing fishery resources. The Departmont has determined that, as conditioned, the 
proposed usc will not pose a significant detrimental impact to existing fishery resources. 

Conclusions of Law 

1, Watcr is available for the proposed use. 

2. The proposed use will not injm existing water rights. 

3. The proposed use will not pose a sigdficnnt detrimental impact to cxisting fishery resources. 

4. AppIication R-87625 is consistcnt with the requirements of ORS 537.409. 

Now Therefore, it Is Ordered: 

Application R-87625 is approved, and Permit R-DRAFT is issued as limited by the conditions contained 
therein. 
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Dated at Sale$ Orcgon on 

- DRAFT -- . 

E. Timothy Wallin, Water Rights Pmg~a~Manager 

fir PhiIlip C. Ward, Director 

This order was produced by Jeena Eastman. If you have any questions about any of the statements 
contained in this document, I am probably the best person to answer your questions. You may reach mc at 
503-98&0859 or Jeana.M.Eastman@rd.state.or.us. 

If you have other questions about tha Deparhnent or any of its programs please conktot our Customer 
Service Gmup at 503-986-0801. Address aU other corres~ondence to: Wabr Rights Section. Orenon I Water ~esourks Department, 725 Summer St NE, Suite A, kern OR 97301-1266, &: 503-986-0901. 1 



STATE OF OREGON 

COUNTY OF WHEELER 

DRAFT PERMIT TO STOKE PUBLIC WATERS 

THIS D m  P E W T  IS HEREBY ISSUED TO: 

DAYSPRING PAR'I'NERS LLC 
15350 SW SEQUOIA PARKWAY, STE 250 
PORTLAND OR 97224 

The specific limits and conditions of the use are listed below, 

APPLICATION FILE NUMBER: R-87625 

SOURCE OF WATER WEST BRANCH ROCK CREEK, TRTBUTARY TO ROCK CREEK 

STORAGE FACILITY: SPANISH VIEW LAKE 

MAMMUM VOLUME: 1 5.0 ACRE FEET 

DATE OFPRIORKY: MAY 19,2010 

WATER MAY BE AF'PROPRIATED AS FOLLOWS: JANCTARY 1 THROUGH APRIL 14 

USE: MULTIPLE PURPOSE 
Dam Locatlon/Authorlzed Pointr of Dhenlon: 

I Twp I Rng ( Mcr 1 Set 1 .Q-Q I Mceswed Dfstances 
DAM 113s 1 24 E 1 Wlvl / 22 1 SW NE I 1480 FEET SOUTH AND 1 990 

POINT OF RE-DNERSION 
FROM WEST BRANCH 
ROCK CREEK 
POINT OF RE-DIVERSION 
FROM W T  BRANCH 
ROCK CREEK 
WEST BRANCH ROCK 

Measurement, recording and reporting conditions: 

" 

CREEK 

A. Before water use may begin under this permit, a staff gage that measures the entire range and 
stage between full reservoir level and dead-pool storage must be installed in the reservoir. The 
staff gage shall be United States Geological S w c y  style porcelain enamel iron staff gage style A, 
C, E or I. 

13 S 

13 S 

13 S 
FEET WEST FROM E LW - 

CORNER, SECTION 21 
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24 E 

24 E 

24 E 

WM 

W 

WM 

22 

22 

21 

SW NE 

SE NW 

SE SE 

FEET WEST FROM NE 
CORNER, SECTION 22 
140 FEET NORTH AND 2740 
FEET EAST FROM W114 
CORNER, SECTION 22 - 
2140 FEET SOUTH AND 2870 
FEET WEST FROM NE 
CORNER. SECTION 22 . 
1620 FEET SOUTH AND 650 



B. The pennittee shall measure inflow and outflow, above and below the reservoir respectively, to 
ensure that liva flow is not impeded outside the storage season. 

C. Before water use may begin under this permit, permittee shall install a totalizing flow meter or 
other suitable measuring device as approved by the Director at the West Branch Rock Creek. 

D. The permittee shdI maintain a11 required devices in good working order. 

E. The permittee shall alIow the watennaster access to the devioe; provided however, where any 
device is located within a private structure, the watermaster shall request access upon reasonable 
notice. 

F, The permittee shall keep a complete record of the amount of water used each month and shall 
submit a report which includes the recorded water-use measurements to the Department annually 
or more frequently as may be requircd by thc Director. Further, the Director may require tho 
permittee to report general water-use information, including the place and nature of use of water 
under the permit. 

G, The Director may provide an opportunity for the.pemittee to submit aIternative measuring and 
reporting procedures for review and approvel. 

The reservoir sball be constructed and maintained outside the current channel ofthe source strearn such 
that flows in the source stream that are not diverted andlor stored under the permit will pass the reservoir 
site without flowing through the reservoir. 

Except as requirtd by otber conditions and/or di i t ives of the Department, or as may occur through 
return flow following irrigation under a secondary permit for use ofthe water stored under this permit, the 
pennittee shall not reIease water from the reservoir into Rock Creek, or into any surface waterway 
reaching Rock Creek. For purposes of this paragraph, "other conditions andlor directives of the 
Department" do not includc the terms andlor conditions of this permit that require the pennittee to pass 
live flow outside the permitted storage season andlor after storing the total amount permitted under this 
permit. 

The storage of water allowed herein is subject to the installation and maintenance of an outlet pipe (with a 
minimum diameter of 8" for any in-channel reservoir), This requirement may be waived if the 
Department determines other means have been provided to evacuate water when necessary. 

The permittee shall pass all live flow outside the storage scason described above. 

The permittee shall not construct, operate or maintain any dam or artificial obstruction to fish passage in 
the channel of the subject stream without providing a fshway to ensure adequate upstream and 
downskcam passage for fish, unless the permittee has requested and been granted a fish passage waiver 
by the Oregon Fish and Wildlife Commission. The permittee is hcrcby directed to contact an Oregon 
Department of Fish and Wildlife Fish Passage Coordinator, before beginning construction of any in- 
channel obstruction. 

Notwithstanding that ODFW has made a determination that fish screens and/or by-pass devices are not 
necessary at the time of permit issuance, the permittee may be required in the future to install, maintain, 
and operate fish-screening and by-pass devices to prevent fish from entering the proposed diversion, and 
to'provide adequate upstream and downstream passage for fish 
This permit allows an annual appropriation (not to exceed the specified volume). This permit does not 
provide for the appropriation of water for out-of-reservoir uses, the maintenance of the water level or 
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maintaining a suitable fmhwater condition. If any water is to be used for out-of-reservoir purposes, a 
secondary water right is required. If any additional live flow is to be appropriated to maintain either the 
water level or a suitable hhwa te r  cdndition, an additional water right is required. 

Diversion of water under this permit is contingent on designated scenic waterway flows being met 
downstream. The user is required to monitor streamflow at John Day River at McDonald Ferry, Oregon, 
gage 14048000, and discontinue diversion when the flows specified below arc unmet at the gage. At the 

' 

discretion of the Director, the location and nature of streamflow monitoring required to protect scenic - waterway flows is subject to change. In addition, the watermaster may regulate diversion under this right 
if it is determined by the Department that the flows listed below are unmet at the gage. 

John Da Scenic Waterwa 
Month Minimum 

Flow efs 

Februa 1000 
March 2000 
A 14 L - 14 2000 

I ,  Failure to comply with any of the provisions of this pcnnit may result in action including, but not 
limited to, restrictions on the use, civil penalties, or cancellation of the pennit. 

2. This permit is for the beneficial use of water without waste. The watex user is advised that new 
regulations may require the use of best practical technologies or conservation practices to achieve 
this end. 

3. By law, the land use associated with this water use must be in compliance with statewide land-use 
goals and any local achowledged land-use plan. 

4. 'I'he use of water allowed herein may be made only at times when sufkient water is available to 
satisfy all prior rights, including prior rights for maintaining instrearn flows, 

5. If the riparian area is disturbed in the process of developing a point of diversion, the permittee 
shall be responsible for restoration and enhancement of such riparian area in accordance with 
ODFW's Fish and Wildlife Habitat Mitigation Policy OAR 635-415. For purposes of mitigation, 
the ODFW Fish and Wildlife Habitat Mitigation Goals and Standards, OAR Chapter 635, 
Division 415, shall be followed. 

6. The use may be 1-estricted if the quality of downstream waters decreases to the point that those 
waters no longer meet existing state or federal water quality standards due to reduced flows. 

7, If the volume of the completed reservoir is 9.2 acre feet or more and a dam is used to impound 
the water, the height of the dam shall be less than 10.0 feet. 

8. Construction shall be completed and up to the permitted annual volume of water shall be stored 
within five years of the date of permit issuance. 

9, Within one year after storage of water, the permittee shall submit a claim of beneficial use to the 
Oregon Water Resources Deparhnent 

10. The claim of beneficial use shall be prepared by a Certified Water Right Examiner in 
conformance with the requirements of OAR 690-014 if an ass,ociated secondary permit exists for 
the use of stored water under this permit, or if thc reservoir capacity is equal to or greater than 9.2 
acre-feet. 
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1 1 .  If no secondary permit exists and the reservoir capticity is less than 9.2 acre-feet of water, the 
claim of beneficial use need not ba prepared by a Certified Water Right Examiner. The 
information submitted tu the Oregon Water Resources Department shall include: 

a the dimensions of the reservoir; 
b., the maximum capacity of the reservoir in acn-feet; and 
c .  a map jdentiFying the location of the reservoir prepared in compliance with Water 

Resource Department standards. 

Issued 

for Pbillip C. Ward, Director 
Water Resources Department 

Permit R-DRAFT 
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BETORE THE WATER RIESOURCES DEPARTMENT 
OF TRE STATE OF OREGON 

In the Matter of Water Rights Applic~tion 1 DTWT FINAL ORDER 
R-87687, Wheeler County 1 INCORPORATING S M T  

AGREEMENT 

Authority. 

Oregon Revised Statutes (ORS) 537.409 establishes the process by which an application to store waters 
of the public may be submitted. 

Findings of Fact 

1. On JANUARY 28,201 1, DAYSPRING PARTNERS LLC submitted an application for a permit 
to store water pursuant to ORS 537.409: 

Storage Capacity 9.1 ACRE FEET 
Dam Height: LESS THAN 1 0 FEET 
Source: SHINGLE CREEK, TRlBUTARY TO PlNE HOLLOW 
Location: WHEELER COUNTY M SECTION 28, TOWNSHIP 12 SOUTH, RANGE 24 EAST, 
W.M. 

2. The required examination fees were paid. 

3. The Department provided public notice of the application in the Deparbnenils weekly public 
notice on March IS, 201 1. A 60day comment period followed 

4. Within the 60-day comment period, the Department received comments fiorn Brian Posewit;., on 
behalf of Waterwatch of Oregon, Tnc. The comments were considered by the Depaxtment and a 
comment evaluation was completed. 

APPEAL RICEITS 

Appeal to a circuit court: Thh is a final order in other than a contested case. Any party affected by a final order m 
other han a contested case issued by the Water Resourccs Commission or Water Resources Department may appeal 
the order to the appropriate cimuit court (ORS 536.075). A petition for judicial review must be filed within the 60- 
day time period specified by ORS 183.484 (2). 

PeUtion to the Department for Reconsideratloo of the Final Order: A parson entitled to judicial review opthis 
order may also file a petition for the Department's reconsideration of the order. The petition for reconsideration 
must be filed with the Department within 60 calendar days after the date of the order. A copy of the petition must 
also be delivered or mailed to all other persons and agencies requiring notification undcr statute or rule (OAR 137- 
004-0080). Thc petition must set forth the specific grounds for reconsideratlon, and may be supporled by a written 
argument. The petition may include a request for a stay of the order if the petition complies with the requircmcnts 
of OAR 137-003-0090 (2). The Department may grant or deny the petition by summary order, Ifthe Department 
takes no action, the petition is deemed denied as provided by ORS 183.484 (2). A frnal order remains in effect 
during reconsideration until stayed or changed. Following rcoonsidcration, the agency must enter a new order, 
which may be an order a f f i i n g  the existing order (OAR 137-004-0080). Reconsidmtion cannot be granted after 
the filing ola pctition Tor judicial review, unless permitted by the cow (OAR 137-004-0080 (6)). 

ORS 537.409 does not provide an opportunity to request a contested-case hearing, Appeal rights on this final order 
approving the application are limited to the above procedures. 



5. Clackamas County Circuit Court Judge Susje L. Norby issued an order relating to the processing 
of reservoir applications fded under ORS 537.409. In this order, Judge Norby determined that an 
application for stored water filed under ORS 537.409 is not complete unless/until the Department 
receives sufficient information to demonstrate that the reservoir: 

a. does not pose a significant detrimental impact to existing fishery resources as determined 
on the basis of information submitted by the State Department oEFish and Wildlife; and 

b. does not injure any existing water right I 
6. Shortly after the Department determined the application was complete, the Department again 

provided public notice of the application. The Department did not receive any comments during 
the second comment period, 

7. On February 11,201 1, a timely protest was filed by Waterwatch of Oregon, Inc., on a related 
application, R-87630, 

8, A Settlement Agreement was signed by all partiesas of . The terms of the . 

Settlamcnt Agreement have been incorporated into this Final Order and a copy of the Settlement 
Agreement is included below, 

9. The Department has determined that the proposed source has not been withdrawn from further 
appropriation. 

10. The proposed reservoir is not prohibited under ORS 390.835. 

11. Water is available for the proposed use according to the Department's water-availability model 
and the watermaster's assessment. 

12. The Department finds that existing water rights would not be injured by the proposed use. 

13. The Department relios on the Oregon Department of Fish and Wildlife's review and 
recommendations in detmining whether a proposed use would pose a significant detrimental 
impact to existing fishery resources. The Department has determined that, as conditioned, the 
proposed use will not pose a significant detrimental impact to existing fishery resources. 

Conclusions of Law 

1, Water is available for the proposed use. 

2. Tbe proposed use will not injure existing water rights. 

3. The proposed use will not pose a significant detrimental impact to existing fishery resources. 

4. Application R-87687 is consistent with the requirements of ORS 537.409. 

Now Therefore, ft la  Ordered: 

Application R-87687 is approved, and Permit R-DRAFT is issued as limited by the conditions contained 
therein. 
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Dated at ~ a . e G  Oregon on 

- DRAFT - 

E. Timothy Wallin, Water Rights Prngram Manager 

f i r  Phillip C, Ward, Director 

This order was produced by Jeana Eastman. If you have any questions about any of the statements 
contained in this document, I am probably the best person to answer your questions. You m y  reach mc at 
503-986-0859 or Jeana.M.Eastman@d.statc.or.us. 

Tf you have other questions about the Department or any of its progrrvns please contact our Customer 
Sewice Qmup at 503-986-0801. Address al l  other comspondencc to: Water Rights W o n ,  Oregon 
Water Resources Department, 725 Summer St NE, Suite A, Salem OR 97301-1266, Fax: 503-986-090 1. 
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STATE OF OREGON 

COUNTY OF WHEELER 

DRAFT PERMIT TO STORE PUBLIC WATERS 

THTS DRAFT PERMlT IS HEREBY ISSUED TO: 

DAYSPFUNG PARI'NERS LLC 
15350 SW SEQUOIA PARKWAY SUITE 250 
PORTLAND OR 97224 

The specific limits and conditions ofthe use are listed below. 

APPLICATION FILE NUMBER R-87687 

SOURCE OF WATER: SHINGLe CREFX, TRIBUTARY TO PINE HOLLOW 

STORAGE FACILITY: MALEY LAKE 

MAXIMUM VOLUME 9.1 ACRE FEET 

DATE OF PRIORITY: JANUARY 28,20 1 1 

WATER MAY BE APPROPRIATED AS FOLLOWS: JANUARY 1 THROUGH APRIL 14 

USE: MULTIPLE PURPOSE 

Dam LocatlonlAnlhorized Point of Dlverslon: 
] Twp I Rng 1 Mer I Sec I Q-Q Mensured Distances 

DAM 1 1 2 s  1 2 4 E  I W h 4 1 2 8  1 m S W  1 1490 FEET NORTH AND 1860 FEET EAST 
I I 1 I I FROM S W CORNER, SECTION 28 

SHINGLE 1 12 S 1 24 E I W M 1 2 8  ISWSW 1 560 FEET NORTH AND 840 FEET EAST 
I CREEK 1 I I FROM SW CORNER, SECTION 28 I 
Thc Area.To Be Subrna~ed: 

Twp I Rna I Mcr I See I Q-Q 
12 S 1 2 4 E  I WM 1 28 1 NE SW 

Measurcmcnt, recording and reporting conditions: 

A, Before water use may begin under this permit, a staff gage that measures the entire range and 
stage between full reservoir level and dead-pool storage must be installed in the reservoir, The 

, 

staff gage shall be United States Geological Survey style porcelain enamel iron staff g a g  style A, 
C, E or I. 

B. Tho permittee shall measure inflow and outflow, above and below the reservoir respectively, lo 
ensure that live flow is not impeded outside the storage season, 

C. Befon water use may begin under this pcnnit, permittee shall install totalizing flow meters or 
other suitable measuring devices as approved by the Director at Shingle Creek. 

D. The permittce shall maintain all required devices in good working order. 

2. The permittee shall allow the watermaster access to the device; provided however, whcn any 
device is located within a private structure, the watermaster shall request access upon reasonable 
notice. 
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F, The pemittee shall keep a complete m r d  of the amount of water used each month and shall 
submit a nport which includes the recorded water-use measurements to the Department annually 
or more frequently as may be required by the Director, Further, the Director may require the 
permittee to rcport general water-use information, including the place and nature of use of water 
under tho permit. 

G, The Director may provide an oppoitmity for the pemittee to submit alternative measuring and 
reporting procedures for review and approval. 

The reservoir shall bc constructed and maintained outside the current channe1 of the source stream such 
that flow in the source stream that am not diverted andfor stored under the pennit will pass the reservoir 
site without flowing through the reservoir. 

Except as required by other conditions and/or directives of the Dsparhnent, or as may occur through 
return flow following irrigation under a secondary permit for use of the water stored uoder this permit, the 
permittee shall not release water from tho mservoir into Rock Creek, or into any surface waterway 
reaching Rock Creek, For purposes of this paragraph, "other conditions andor directives of the 
Departmcntn do not include the terms andor conditions of this pennit that require the pennittee to pass 
live flow outside the permitted storage season andfor after storing the total amount permitted under this 
permit. 

The storage of water allowed heiein is subject to the installation and maintenance of an outlet pipe (with a 
minimum diameter of 8" for any in-channel reservoir). This requirement may be waived if the 
Department determines other means have been pmvided to evacuate water when necessary. 

The permittee shall pass all Iivc flow outside the storage season described above. 

The permittee shall not construct, operate or maintain any dam or artificiaI obstruction to fish passage in 
thc channel of the subject stream without providing a fishway to ensure adequate upstream and 
downsh.tam passage for fish, unless the pelmittce has requested and been granted a fish passage waiver 
by the Oregon Fish and Widlifc Commission. The permittee is hereby directed to contact an Oregon 
Department of Fish and Wildlife Fish Passaga Coordinator, before beginning construction of any in- 
channel obstruction, 

The permittee shall install, maintain, and operate fish-screening and by-pass dcviccs consistent with 
current Oregon Department of Fish and Wildlife (ODFW) standards, Fish screening is to prevent fish 
from entering thc proposed diversion, while by-pass devices provide adequate upstream and downstream 
passage for fish. The required screen and by-pass devices are to bc in place and functional prior to 
diversion of nny water. Permittee shall obtain written approval from ODFW that the installation of the 
required scrcen and by-pass devices meets tho state's criteria, or the permittee shalI submit documentation 
that ODFW has determined screens andlor by-pass devices are not necessary. 

This permit allows an annual appropriation (not to exceed the specified volume). This permit does not 
provide for the appropriation of water for out-of-reservoir uses, the maintenma of the water level or 
maintaining a suitable freshwater condition. If any water is to be used for out-of-reservoir purposes, a 
secondary water right is required. If any additional live flow is to be appropriated to maintain either the 
water level or a suitable fieshwatcr condition, an additional water right is required. 

Diversion of water under this permit is contingent on designated scenic waterway flows being met 
downstream. Tne user b required to monitor strerunflow at John Day River at McDonald Ferry, Oregon, 
gage 14048000, and discontinue diversion when thc flows specified below are unmet at the  gage. At the 
discretion of the Director, the locatibn and nature of streamflow monitoring required to protect scenic 
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waterway flows is subject to change. In addition, the watermaster may regulate diversion under this rigk 
if it is determined by the Department that the flows listed below are unmet at the gage. 

Month Minimum 

Febru 1000 
March 2000 

STANDARD CONDITIONS 

I .  Failure to comply with any of the provisions of this permit may result in action including, but not 
limited to, restrictions on the use, civil penalties, or cancellation of the pennit. 

2. This permit is for the beneficial use of water wlthout waste. The water user is advised that new 
regulations may require the use of best practical technologies or conservation practices to achieve 
this end. 

3. By law, the land use associated with this water use must be in compliance with statewide land-use 
goals and any local acknowledged land-use plan, 

4. The use of water allowed herein may be made only at times when suficient water is available to 
satisfy all prior rights, including prior rights for maintaining instream flows. 

5, If the riparian area is disturbed in the process of developing a point of diversion, the permittee 
shall be responsible for restoration and enhancement of such riparian area in accordance with 
ODFW's Fish and Wildlife Habitat Mitigation Policy OAR 635-415, For purposes of mitigation, 
the ODFW Fish and Wildlife Habitat Mitigation Go& and Standards, OAR Chapter 635, 
Division 4 15, shall be followed, 

6. The use may be restricted if the quality of downstream waters decreases to the point that those 
waters no longer meet existing state or federal water quality standards due to reduced flows. 

7. If the volume of the completed reservoir is 9.2 acre feet or more and a dam is used to impound 
the water, the height of the dam shall be less than 10.0 feet. 

I. Construction shall'be completed and up to the permitted annual volume of water shall be stored 
within five years of the date of permit issuance. 

9, Within one year after storage of water, the permittee shall submit a claim of beneficial use to the 
Oregon Water Resources Department 

10. The claim of beneficial use shall be prepared by a Certified Water Right Examiner in 
conformance with the requirements of OAR 690-014 if an associated secondary pennit cxisls for 
the use of stored water under this permit, or if the rese*oir capacity is equal to or greater than 9.2 
acre-feet. 

1 1. If no secondary permit exists and the reservoir capacity is less than 9.2 acre-feet of water, the 
claim of beneficial use need not be prepared by a Certified Water Right Examiner. The 
information submitted to the Oregon Water Resou~~ces Department shall include: 

a. the dimensions of the reservoir; 
b, the maximum capacity of the reservoir in acre-feeg and 
c. a map identifying the location ofthe reservoir prepand in compliance with Departmental 

standards. 
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lssued 

for Phillip C. Ward, Director 
Water Resources Depament 
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Permit: R-DRAFT 

Original mailed to Appkant with CBU form: 

DAYSPRING PARTNERS LLC 
153 50 SW SEQUOIA PARKWAY SURE 250 
PORTLAND OR 97224 

Co~tes of TO and map eent to: 

1. File R-87687 

2. Watar Availability (Ken Stahr) 

3. Watermaster District 4, Eric W, Julsrud 

4. Region Manager: NC REGION 

Scheduled Mailing Datc; 

Copies Mailed 

by: 

(STAFF) 

on: 

(D.4-m 

Conies of PO sent to other interested persons (CWRE. Apent, Commenter. etc.): 

1. Page!, Mnrtha / Langford, Shonee 
Schwabe, Williamson & Wyatt, 530 Center St. NF, STE 400, Salem OR 97301 

2. Bruce, Steven, CWRE #439 
Skookum Water Assooiates, Inc., P.O. Box 80174, Portland, OR 97280 

3. Posewitz, Brian J. 
8508 SE.Eleventh Ave, Portland OR 97202 -- 



Mailing List for FO 

Application: R-87687 

Permit: R-DRAFT 

Original mailed to Appiicant with CBU form: 

DAYSPRING PARTNERS LLC 
153 SO SW SEQUOIA PARKWAY SUITE 250 
PORTLAND OR 97224 

Capics of FO add msD aent to: 

1. File R-87687 

Scheduled Mailing Datc: 

Copies Mailed 

by: 

(STMF) 

on: 

mw 

2. Watar Availability (Ken Stahr) 

3. Watermaster District 4, Eric W, Julsrud 

4. Region Manager: NC REGION 

Codes of FO sent to other interested persons (CWRE, Agent, Commenter, etc.): 

I. Pagel, Martha 1 Langford, Shonee 
Schwabe, Williamson & Wyatt, 530 Center St. NE,, STE400, Salem OR97301 

2. Bmce, Steven, CWRF3 #439 
Skookum Water Associates, Inc., P.O. Box 80174, Portland, OR 97280 

3. Posewitz, Brian J. 
8508 SE,l?leventh Ave, Portland OR 97202 

-'- 




